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Statb  9.  Bbtart  «t  al. 

ISumreni'-  Court  of  North  Ca/roUna.    March  4, 
1889.) 

FosciBLB  EsTXT— iHSioncnra. 
To  constitute  the  offense  of  forcible  entry,  under 
Code  N.  C.  S  1028,  the  premises  mnst  be  In  the  act- 
ual, not  merely  coustructive,  possession  of  the  per- 
son whose  possession  la  charged  to  have  been  in- 
terfered with;  and  an  ladictment  which  charees 
merely  that  a  certain  person  "was  seised  in  his  de- 
mesoe  as  of  fee, "  and  that  defendants  forcibly,  etc., 
"did  make  entry,  contrary  to  the  statute, "  etc.,  is 
fatally  defective,  In  that  it  falls  to  charge  such  act- 
ual possession  and  dispossession. 

Ap[)eal  from  superior  court,  I^asb  county-; 
Shifp,  Judge. 

The  Attorney  General,  tor  the  State.  Btmn 
&  Battle,  tor  defendants. 

Merrimon,  J.  Tbe  indictment  charges 
that  B.  F.  Amerson  "was  seised  in  bis  de- 
mesne as  of  fee,  of  and  in  a  certain  tract  of 
land  situate  and  being  in  tbe  county  of  Nash, 
and  state  aforesaid,  with  tbe  appurtenances 
thereof;  and,  the  said  B.  T.  Amerson  being 
80  geisfd  thereof  as  aforesaid,  A.  Bryant,  S. 
P.  Gill,  and  J.  W.  Murray,  in  the  county  of 
Nash,  and  state  aforesaid,  afterwards,  to- wit, 
on  the  15tb  day  of  September,  1887,  into  the 
said  land  and  appurtenancps,  with  force  and 
arms,  with  strung  band,  and  with  multitude 
of  people,  unlawfully  and  willfully  did  make 
entry,  contrary  to  tbe  statute  in  such  cases 
made  and  provided,  and  against  the]>eaceand 
dignity  of  tbe  state. "  The  defendants  moved 
to  quash  the  same,  on  the  ground  that  it  did 
not  charge  "that  the  prosecutor  was  in  pos- 
session when  tbe  entry  was  made."  The  court 
allowed  the  motion,  gave  judgment  for  the 
defendant,  and  the  solicitor  for  tbe  state, 
having  accepted,  appealed  to  this  oonrt. 

An  essential  element  of  the  offense  of 
"forcible  entry,"  as  defined  by  the  statute, 
(Code,  §  1028,)  is  that  the  "lands  and  tene- 
ments or  term  of  years"  must  be,  not  simply 
in  the  conBtrucUve,  but  in  the  actual,  posses- 
sion of  the  person  whose  possession  is  charged 
t4}  have  been  interfered  with.  It  is  the  in- 
vasion of  such  actual  possession  with  strong 
T.98.B.no.l-<— 1 


hand,  or  a  multitude  of  people,  or  a  degree  of 
force  greater  than  a  simple  trespass,  that  tends 
to  produce  a  breach  of  the  peace,  whether  it 
actually  does  so  or  not,  that  malses  up  a  con- 
stituent part  of  this  offense.  By  actual  pos- 
session is  not  meant  that  the  person  having  it 
is  continuously  present  in  person  on  tbe  land, 
but  that  be  actively  exercises  authority  and 
control  over  it,  whether  personally  present  or 
not,  as  by  having  it  cultivated  or  used  for 
some  purpose  by  bis  family  or  servants. 
Hence  it  must  be  charged  in  the  indictment, 
by  apt  words,  that  tlie  person  whose  posses- 
sion has  been  disturbed  was  in  the  possession 
of  tbe  land  at  the  time  of  tbe  entty;  that  he 
was  expelled  therefrom,  etc.  Otherwise  the 
offense  would  not  be  charged.  In  the  indict- 
ment in  question  it  is  not  charged  that  tbe 
prosecutor  was  in  possession  of  the  land,  and 
that  he  was  expelled  therefrom,  etc.  It  was 
therefore  properly  quashed.  The  offense  was 
not  sufficiently  charged.  It  was  suggested 
on  theargnment  that  the  charge  that  ttaepros- 
ecntor  was  "seised, "  etc.,  suflBciently  charged 
his  possession  of  the  land.  Such  was  not  its 
purpose  or  effect.  It  charged  the  nature  of 
the  estate,  the  relation  of  the  prosecutor  to  it, 
and  embraced  only  such  possession  as  was 
necessarily  incident  to  it,  but  not  necessarily 
actual  -possession;  it  might  be  constructive 
possession  only.  Besides,  it  is  not  charged 
that  the  defendant  was  in  possession  at  the 
time  of  the  entry,  or  that  it  was  consummated 
by  his  expulsion  therefrom.  By  "entry"  Is 
meant  tailing  possession  by  tbe  forciblemeana 
indicated  by  tlie  statute,  and  tbe  offense  is  not 
complete  until  such  entry  is  made.  An  in- 
effectual attempt  to  make  such  entry  mii^ht 
constitute  another  different  offense.  State  v. 
Mills,  2  Dev.  420;  State  y.  PoUolc,  4  Ired. 
805;  State  t.  Jacobs,  94  N.  0.  950;  State  v. 
Walker,  10  Ired.  234;  State  v.  Caldwell,  2 
Jones,  (N.  C.)  469;  2  Busb.  Crim.  Law,  § 
484;  Eosc.  Crim.  Ev.  606;  1  Whart.  Prec.  Ind. 
492.  There  is  no  error.  Let  this  opinion  b« 
certified  to  the  superior  court.  It  is  bo  ot- 
dered. 
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EoiaiTON  «.  Jones  et  al. 

{Supreme  C<mrt  of  North  Carolina.    March  4, 
18S9.) 

Parol  Evidbncb— Deed. 
Plaintiff's  intestate  owned  land  on  which  an  ex- 
ecution was  levied  in  favor  of  C.  A  part  of  the 
land  was  laid  off  to  intestate  as  a  homestead,  and 
the  proceeds  of  the  residue  applied  to  another  exe- 
cution, nothing  being  paid  on  C.'sdebt.  Inlostato, 
by  deed  absolute  on  its  face,  conveyed  the  home- 
stead to  B.,  and  afterwards  married.  B.  conveyed 
the  homestead  to  intestate's  wife,  and,  after  in- 
testate's death,  plaintiff  sued  to  sell  the  land  to  pay 
intestate's  debts,  one  of  which  was  C.'e  judgment. 
Defendants,  intestate's  widow  and  children,  over 
objection,  gave  evidence  that  the  deed  to  B.  was  in 
fact  made  as  security  for  a  debt,  with  the  agree- 
ment that  B.,  on  payment,  should  reoonvey  the 
land,  and  that,  the  debt  being  paid,  the  land  was 
conveyed  to  intestate's  wife^whereby  Intestate's 
homestead  was  never  lost  Meld,  In  the  absence 
of  any  proof  or  pretense,  that  the  alleged  agree- 
ment to  reconvey  said  land  upon  payment  oi  the 
debt  was  omitted  from  the  deed  by  fraud,  mistake, 
or  undue  influence,  defendants  could  not  add  to  its 
terms  by  parol  testimony,  and  that,  therefore,  the 
nvidenoe  mentioned  was  improperly  admitted. 

Appeal  from  superior  court,  Warren  ooun- 
ty;  Graves,  Judge. 

Action  by  Egnrton.  admlDistrator,  etc,  of 
Mark  P.  Jones,  deceased,  against  his  widow, 
Nannie  F.  Jones,  and  others,  to  sell  land  to 
pay  debts.  There  was  a  trial  of  an  issue  by 
a  jury,  and  a  verdict  and  judgment  for  de- 
fendants, and  plaintiff  appeals. 

B.  C.  Smith,  for  appellant.  Satehelor  <b 
Deverettx  and  G.  M,  Cooke,  tot  appellees. 

Shephebd,  J.  This  was  a  proceeding  be- 
gun by  summons  and  petition  before  the 
clerk  of  the  superior  court  of  said  Warren 

county,  on  the day  of  June,  1886,  for 

the  purpose  of  having  sold  to  pay  the  debts 
of  plaintiff's  intestate  a  certain  tract  of  land 
situatnl  in  the  said  county  of  Warren,  be- 
longing to  pliiintiS's  intestate,  and  described 
in  the  petition,  and  which  was  allotted  to 
plaintiff's  intestate  as  a  homestead  on  the  3d 
day  of  June,  1871;  the  said  allotment  liaving 
been  made  when  homesteader  was  unmarried 
and  without  children,  and  the  homesteader 
having  afterwards,  and  before  he  ever  mar- 
ried, conveyed  the  homestead  to  one  John  £. 
Boyd  by  deed  dated  20th  of  August,  1878.  by 
adeed  upon  its  face  in  fee-simple.  Plaintiff's 
intestate  died  in  March,  1885,  having  inter- 
married with  the  defendant  Nannie  P.  Jones 
in  the  year  1876,  and  leaving  the  defendants 
Willie,  Lucy,  and  Lizzie,  the  issue  of  said 
marriage,  who  are  now  living,  and  are  still 
minors.  The  plaintiff  insisted  that  as  his  in- 
testate had  before  his  said  marriage  conveyed 
his  homestead  as  aforesaid,  his  said  home- 
stead fell  in  at  his  death,  and  was  subject  to 
his  debts,  even  though  he,  after  the  said  deed 
was  made  by  him,  married  and  had  children. 
The  defendants  Nannie  P.  Jones,  the  widow 
of  plaintiff's  intestate,  and  her  children,  the 
said  Willie,  Lucy,  and  Lizzie,  answered  the 
petition,  alleging  that  the  deed  made  by  the 
said  plaintiffs  intestate  to  John  E.  Boyd, 
though  on  its  face  a  fee-simple  deed,  yet  in 
fact  was  one  for  the  security  of  money;  that 


the  money  was  afterwards  paid  by  said  Mark 
P.  Jones  to  the  said  Boyd;  and  that  with  his 
consent  the  said  Boyd,  on  the  21st  of  July, 
1883,  conveyed  the  same  to  the  said  Nannie 
P.  Jones;  and  that  the  same  is  not,  nor  will 
be.  subject  to  the  debts  of  plaintiff's  intestate 
until  his  youngest  child  shall  become  21  years 
old.  This  issue  of  fact  having  been  joined 
by  the  pleadings,  the  clerk  transferred  the 
same  for  trial  to  the  fall  term,  1886,  of  the 
superior  court  of  said  county.  The  matter 
came  on  for  trial  at  the  spring  term,  1888,  of 
said  court,  after  regular  continuances,  and 
after  several  new  parties  had  been  made,  as 
the  record  will  show,  at  which  spring  term, 
1888,  Peter  H.  Allen,  John  Watson,  and  Mary 
Powell,  on  their  own  motion,  were  made  par- 
ties, and  filed  their  answer.  Their  answer 
sets  up  the  same  defense  which  the  other  de- 
fendants made,  and  the  further  defense  that, 
after  the  said  John  E.  Boyd  had  conveyed 
the  said  homestead  to  the  said  Nannie  P. 
Jones,  the  said  Nannie  P.  and  her  husband, 
the  plaintiff's  said  intestate,  executed  a  deed 
of  trust  to  the  defendant  P.  H.  Allen,  to  se- 
cure two  debts  due  to  the  said  John  Watson, 
— one  in  his  own  right,  and  the  other  to 
him  as  guardian  of  the  defendant  Mary  £. 
Powell, — upon  the  said  homestead,  together 
with  other  lands  of  the  said  Nannie  P. ;  and 
that  this  deed  of  trust  is  a  first  lien  on  said 
homestead  and  other  lands;  and  that  said 
Boyd  had  the  right  to  convey  said  land  to 
said  Nannie  P.  Jones,  because  be  held  the 
same  coupled  with  a  parol  trust  to  convey  the 
same  to  the  said  Mark  P.  Jones  upon  the  pay- 
ment  of  a  large  sum  of  money  due  to  him  by 
the  said  Mark  P.,  which  he  was  unable  to 
pay,  and  which  the  said  Nannie  P.  paid  out 
of  her  separate  estate,  and  which  conveyance 
was  made  with  the  consent  of  her  husband, 
the  said  Mark  P.  Jones. 

A  jury  was  impaneled  to  try  the  issue  sub- 
mitted to  them,  which  appears  in  the  record, 
and  was  in  the  following  words:  "Was  the 
conveyance  by  M.  P.  Jones  to  John  E.  Boyd 
subject  to  the  trust  declared  in  defendants' 
answer?" 

The  following  facts  were  admitted  on  the 
trial :  (1)  That  on  the  12th  day  of  April,  1870, 
M.  P.  Jones,  plaintiff's  intestate,  executed  a 
deed  of  trust  to  C.  T.  Sims  and  Peter  K.  Da- 
vis, on  a  tract  of  land  of  which  he  was  in 
possession  and  control,  in  Warren  county,  N. 
C,  on  Shocco  creek,  adjoining  the  lands  of 
Peter  B.  Davis,  J.  M.  Heck,  and  others,  coo- 
taining  980  acres,  more  or  less,  less  140  acres 
thereof,  which  he  had  before  that  time  sold 
to  John  E.  Jones,  to  secure  two  debts  therein 
named  due  to  Sol.  Ward,  guardian.  (2) 
That  at  the  April  term,  1871,  of  Wake  su- 
perior court,  B.  F.  Cheatham  obtained  a  judg- 
ment against  plaintiff's  intestate  and  others, 
the  others  traing  then  and  now  insolvent,  In 
the  sum  of  $862.83,  with  interest  on  9750 
from  10th  of  April,  1871,  at  8  per  cent.,  till 
paid;  ttiat  said  judgment  was  docketed  in 
Warren  county  on  the  27th  of  April,  1871; 
that  the  same  is  now  the  property  of  Mary  Jane 
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Cheatham:  and  that  the  sheriff  of  said  War- 
ren county,  under  an  execution  on  said  judg- 
ment duly  issued  to  him,  had  the  homestead 
of  plaintiff's  intestate  laid  off  to  him  in  tlie 
above-described  lands,  and  the  excess  sold, 
and  proceeds  applied  towards  another  execu- 
tion then  in  said  sheriff's  hands  in  favor  of 
£.  H.  Plammer  against  plaintiff's  said  in- 
testate; and  that  no  part  of  the  said  judg- 
ment of  said  Cheatham  has  ever  been  paid, 
and  the  whole  is  still  due,  and  that  the  plain- 
tiff has  no  money  or  personal  property  in 
band  with  which  to  pay  said  judgment.  (3) 
That  by  a  decree  of  Warren  superior  court, 
made  at  its  August  term,  1873,  in  the  case 
of  B.  F.  Cheatham  and  others  against  Mark 
P.  Jones  and  others,  W.  S.  Davis  was  ap- 
pointed commissioner  to  sell  the  land  which 
bad  been  conveyed  in  trust  as  aforesaid  by 
said  Mark  P.  Jones  to  said  Sims  and  Peter 
B.  Davis,  to  pay  the  debts  secured  in  the 
deed  of  trust,  but  with  diiectiuns  not  to  sell 
tbe  homestead  of  the  said  Mark  P.  Jones,  un- 
less it  became  necessary  to  pay  the  said 
debts,  but,  if  necessary,  to  sell  the  same;  that 
it  did  not  become  necessary  to  sell  the  said 
homestead,  tbe  other  part  of  the  land  bring- 
ing sufficient  money  at  the  sale  to  pay  tlie 
said  debts:  and  that  at  the  sale  which  was 

made  on  the day  of  August,  1873,  the 

said  John  E.  Boyd  became  the  purchaser  of 
tbe  land  other  than  the  homestead,  and  deed 
was  made  to  him  therefor  by  said  commis- 
sioner on  the  4th  day  of  April,  1874.  (4^ 
That  the  tract  of  land  allotted  to  the  saio 
Uark  P.  Jones  as  a  homestead,  as  aforesaid, 
was  coDTeyed  by  him  to  said  John  £.  Boyd 
by  a  deed  dated  the  20th  of  August,  1873,  for 
the  consideration  of  $1,000,  which  on  its  face 
is  a  deed  in  fee-simple;  and  that  at  that  time 
the  said  Mark  P.  Jones  was  unmarried,  and 
withoat  children.  (5)  The  execution  of  a 
deed  from  said  John  E.  Boyd  to  said  Nannie 
P.  Jones,  wife  of  said  Mark  P.  Jones,  on  the 
2l3t  day  of  July,  1883,  conveyed  .a  tract  of 
land  of  720  acres,  including  the  said  home- 
stead tract,  and  also  the  execution  of  a  deed 
of  trust  by  said  Mark  P.  and  Nannie  P. 
Jones,  to  P.  H.  Allen,  on  tbe  same  tract  of 
land,  to  secure  the  debts  due  to  said  John 
Watson  as  set  out  in  defendant  Watson's  an- 
swer, which  deed  is  dated  2l8t  of  July,  1883.' 
B  was  in  evidence  that  Mark  P.  Jones  was 
in  possession  of  the  said  tract  of  land  from 
its  sale,  in  1867,  until  his  death,  in  1885,  and 
ttiat  John  E.  Boyd  was  never  in  the  posses- 
sion of  the  same. 

The  defendants  then  introduced  John  R. 
Boyd,  a  son  of  the  said  John  E.  Boyd,  John 
£.  Boyd  being  then  dead,  to  prove  that  the 
deed  from  Mark  P.Jones  to  the  said  John  E. 
Boyd  was  in  truth  and  in  fact  a  deed  for  the 
security  of  money,  and  was  so  intended  at  the 
time  of  its  execution,  by  conversations  had  be- 
tween him  and  his  deceased  father  in  his 
life-time.  The  plaintiff  objected  to  the  com- 
petency of  the  witness  on  two  grounds:  (1) 
That  the  vritness,  being  the  son  of  the  gran- 
tee, was  interested  in  the  event  of  the  suit; 


and  (2)  that  the  deed,  being  In  fee-simple  on 
its  face,  and  fully  executed,  ought  not  to  be 
varied  or  altered  in  its  meaning  by  verbal 
testimony.  The  objections  were  overruled, 
the  plaintilT  excepted,  and  tbe  witness  then 
testified  as  follows:  That  he  had  often  heard 
his  father,  tbe  said  John  E.  Boyd,  say  that 
tbe  said  deed,  although  on  its  face  a  fee-sim- 
ple one,  yet  was  intended  only  as  a  deed  to 
secure  him  an  amount  of  money  which  the 
said  Mark  P.  Jones  owed  bim ;  that  the  money 
was  paid  to  him  by  Mark  P.  Jones  in  1888, 
with  money  borrowed  by  Mark  P.  Jones  from 
John  Watson.  The  witness  further  testified 
that  he  knew  nothing  of  these  facts  of  his 
ow^n  knowledge.  The  defendant  John  Wat- 
son then  introduced  Joseph  S.  Jones,  the 
father  of  the  said  Mark  P.  Jones,  and  brother- 
in-law  of  the  said  John  E.  Boyd,  to  prove  the 
same  facts  for  which  tbe  witness  John  B. 
Boyd  was  introduced,  and  the  plaintiff  en- 
tered the  same  objections  to  the  testimony  as 
wereentered  to  the  testimony  of  the  said  John 
B.  Boyd,  and  the  objections  were  overruled 
by  the  court.  The  plaintiff  excepted,  and  the 
witness  then  testified  "that  he  had  heard  both 
Mark  P.  Jones  and  John  E.  Boyd,  both  at  the 
time  of  the  execution  of  the  said  deed  and 
afterwards,  say  that  the  said  deed  was  in- 
tended to  be  a  security  for  money  due  to  said 
Boyd  by  said  Jones."  The  witness  wiis  then 
asked  by  counsel  for  defendant  Wat3<m  If 
there  was  any  parol  agreement  by  wliich  said 
Boyd  was  to  reconvey  to  said  Mark  P  Jones 
the  said  homestead  tract,  and  also  the  balance 
of  the  land  embraced  in  the  tract  of  720  acres 
conveyed  by  said  Boyd  to  said  Nannie  P. 
Jones  on  the  21st  day  of  Jnly,  1883.  The 
plaintiff  entered  the  same  objections,  which 
were  overruled,  the  plaintiff  excepted,  and 
the  witness  then  stated  "that,  at  the  time  of 
the  purchase  by  John  E.  Boyd  of  the  land 
sold  by  W.  S.  Davis,  commissioner,  in  Au- 
gust, 1873,  the  said  Boyd  agreed  with  the 
said  Mark  P.  Jones  that  if  he,  tbe  said  Mark 
P.  Jones,  would  convey  to  him,  the  said  Boyd, 
his  homestead  tract,  he  would  hold  the  land 
bought  by  bim  from  said  commissioner,  and 
also  the  homestead  tract,  for  the  said'  Mark 
P.  Jones'  benefit,  and  would  reconvey  tbe 
whole  to  him  upon  his  repaying  to  him,  the 
said  Boyd,  the  amount  which  he  bad  paid  for 
the  land  sold  to  him  by  said  commissioner, 
and  also  the  value  of  a  one-sixth  interest  in  a 
tract  of  land  in  Warren  county,  which  said 
one-sixtli  interest  the  said  Boyd  had  conveyed 
to  said  Mark  P.  Jones  in  1868,  and  for  which 
be  had  not  paid;  that  on  the  21st  day  of 
July,  1883,  tlie  said  Boyd  conveyed  by  deed 
to  said  Nannie  P.  Jones,  with  the  consent  of 
said  Mark  P.  Jones,  the  said  720-acre  tract  of 
land,  including  the  said  homestead;  where- 
upon the  said  Mark  P.  Jones  and  Nannie  P. 
Jones  borrowed  from  the  said  John  Watson 
the  amount  due  by  said  Mark  P.  Jones  to 
said  John  E.  Boyd,  and  executed  to  P.  H.  Al- 
len a  deed  of  trust,  dated  21st  day  of  July, 
1883,  to  secure  the  said  amount,  and  with 
this  borrowed  money  the  amounts  due  under 
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the  said  agreement  between  Mark  P.  Jones 
and  John  E.  Boyd  were  paid  off  in  full." 

The  court  was  ask'd  by  the  plai  n  tiff 's  coun- 
sel  tu  charge  the  jury  thut  the  evidence  in 
this  case,  being  the  testimony  of  the  said  J. 
R.  Boyd  and  J.  S.  Jones,  did  not  in  law  es- 
tablish a  parol  trust,  which  instruction  the 
judge  refused  to  give,  but  instructed  the  jury 
that,  unless  the  declarations  of  John  E.  Boyd 
were  corroborated  by  facts  and  circumstances 
inconsistent  with  the  idea  of  an  absolute  pur- 
chase, then  they  must  find  there  was  no  trust, 
and  the  plaintiff  excepted.  The  Jury  re- 
turned a  verdict  in  the  affirmative  to  the  said 
issue  submitted  to  them;  whereupon  a  judg- 
ment was  rendered  that  the  plaintiff  take 
nothing  by  his  suit,  and  that  said  P.  H.  Al- 
len, trustee,  sell  the  land  under  the  said  deed 
from  Mark  P.Jones  and  Nannie  P.  Jones  to 
him,  for  the  purpose  of  paying  the  debts 
named  therein.    Appeal  by  plaintiff. 

It  seems  to  have  been  conceded  upon  the 
trial  that,  if  the  deed  conveying  the  home- 
stead tract  (which  was  the  subject  of  tliis  con- 
troversy) were  not  declared  to  have  been  in- 
tended as  a  mortgage,  the  plaintiff  would  be 
entitled  to  sell  the  land,  and  with  the  proceeds 
thereof  pay  the  Cheatham  judgment.  This 
judgment  against  Mark  P.  Jones  constituted 
a  lien  upon  his  land,  and,  if  before  his  mar- 
riage be  conveyed  it  absolutely  to  Boyd,  the 
latter,  and  those  claiming  under  him,  could 
not  insist  upon  the  homestead  exemption 
after  the  death  of  Jones.  The  plaintiff,  rep- 
resentinif  the  judgment  creditor,  has  there- 
fore a  sufficient  interest  in  the  property  to 
entitle  him  to  maintain  the  integrity  of  the 
deed  as  it  is  written;  for  if  a  clause  of  re- 
demption is  supplied  by  parol,  and  the  debt 
has  been  paid  as  alleged  by  the  defendants, 
the  homestead  exemption  will  be  prolonged 
until  tlie  death  of  the  widow  and  the  attain- 
ment of  the  majority  of  the  youngest  child. 
It  would  be  needless  to  multiply  the  pages  of 
the  lieports  by  quoting  largely  from  the  nu- 
merous decisions  of  our  court  to  the  effect 
that,  in  order  to  convert  a  deed  absolute  on 
its  face  into  a  mortgage,  "it  must  be  alleged, 
and  of  course  proved,  that  the  clause  of  re- 
demption was  omitted  by  reason  of  ignorance, 
mistake,  fraud,  or  undue  advantage. "  Streat- 
or  V.Jones,  1  Murph. 449;  Bonham  v.  Craig, 
80  N.  C.  228.  There  is  no  pretense  in  our 
case  that  the  alleged  clause  of  redemption 
was  omitted  under  any  of  the  circumstances 
above  mentioned.  On  the  contrary,  the  deed 
seems  to  have  been  written  as  the  parties  in- 
tended. There  is  nothing  in  the  testimony 
or  pleadings  which  suggests  any  other  view. 
The  witnesses  all  say,  in  substance,  that  the 
homestead  tract  was  conveyed  as  an  addi- 
tional security  for  the  payment  of  the  re- 
mainder of  the  land  which  Boyd  bad  bought 
at  the  sale  by  the  commissioner.  Whatever 
may  be  said  as  to  a  trust  attaching  to  this 
land  in  the  hands  of  Boyd,  and  the  admissi- 
bility of  parol  testimony  to  establish  it,  can 
have  no  application  to  the  homestead  tract, 
the  title  to  which  was  in  Jones,  who  conveyed 


it  to  Boyd  upon  the  alleged  agreement  to  re- 
convey  if  the  purchase  money  of  the  other 
tract  was  paid.  We  think  that  this  case  falls 
within  the  principles  so  happily  expressed  by 
Pearson,  C.  J.,  in  Wood  v.  Cherry,  78  N.  C. 
110,  cited  and  approved  in  Shields  v.  Whita- 
ker,  82  N.  C.  516.  For  these  reasons  we 
think  the  objection  to  the  testimony  was  well 
taken,  and  that  there  should  be  a  new  trial. 


(102  N.  C.  881) 

AixEN  «.  Wilmington  &  W.  B.  Co. 

(Supreme  Court  oj  North  CaroUna.    March  4, 
1889.) 

E^INKNT  DOIIAIN— COMPBNSATION— APPKU. 

1.  Under  the  North  Carolina  Statutes  a  railroad 
company  may  enter  on  land  and  lay  out  the  route 
for  its  road,  and  either  the  company  or  proprietors 
may  apply  by  petition  to  the  county  court,  which 
shall  appoint  nve  freeholders  to  assess  damages  to 
the  owner  of  the  land.    In  an  action  by  the  pro- 

grietor  to  set  aside  s  deed  of  the  rlf  ht  of  way  as 
iduoed  by  fraud,  and  for  damages,  the  course  pre- 
scribed by  the  statute  was  not  toIlowed,but  the  deed 
was  set  aside,  and  the  jury  was  allowed  to  ascer- 
tain the  value  of  the  rights  and  privileges  taken. 
Held  erroneous,  the  proceedings  prescribed  being 
exclusive ;  and,  as  no  easement  had  been  aoquiief 
no  damages  could  be  aweirded  therefor;  nor  ooold 
damages  be  recovered  for  the  aot  of  entry  on  the 
premises  and  constructing  and  using  the  road. 

2.  An  instruction  of  the  court  proceeded  on  the 
idea  of  a  vesting  in  defendant  of  an  interest  in  the 
land  as  a  right  of  way  over  it,  and  directed  the 
jury  to  ascertain  as  the  measure  of  value  "  the  dif- 
ference between  what  the  whole  property  would 
have  sold  for  unaffected  by  the  road,  and  what  it 
would  have  sold  for  as  injured  (if  it  was  injured) 
by  the  oonstruotlon  of  the  road. "  Held  that,  aa 
the  plaintiff's  complaint  did  not  propose  to  trans- 
fer to  defendant  any  Interest  in  uma  or  easement 
therein  on  payment  of  damages,  it  was  error  to  in- 
struct on  the  measure  of  damages  for  the  right  o< 
way. 

8.  It  was  proper  to  take  such  objection  by  ezoep- 
tions  to  the  court's  Instruction,  and  it  was  not 
waived  by  failure  to  demur  to  the  complaint. 

Appeal  from  superior  court,  Johnston 
county;  Avert,  Judge. 

Action  by  Josiah  G.  Allen  against  the  Wil< 
mington  &^Weldon  Railroad  Company  to  set 
aside  a  deed  of  the  right  of  way  through 
plaintiff's  land,  and  for  damages  caused  by 
the  construction  of  the  road.  Judgment  for 
plaintiff.    Defendant  appeals. 

Busbee  &  Busbee,  for  plaintiff.  Geo.  Davis, 
for  defendant. 

Smith,  0.  J.  The  defendant  company,  to 
whom,  under  the  name  of  "The  Wilmington 
&  Raleigh  Railroad  Company,"  its  charter 
was  granted  in  1833  by  the  general  assembly, 
and  whose  corporate  name  was  by  the  act  of 
February  14,  1855.  changed  into  that  it  now 
bears,  upon  the  substitution  of  another  ter- 
minus for  the  road  was  authorized  by  sec- 
tion 21  "to  construct  a  branch  or  branches 
to  the  main  road,  to  be  connected  with  the 
main  road  at  such  point  or  points  as  they 
(the  stockholders)  may  determine  on,  and  to 
lead  in  such  direction  and  to  such  point  or 
points  as  they  may  think  best."  In  the  ex- 
ercise of  the  authority  conferred,  the  com- 
pany proposed  to  construct  a  branch  road  from 
a  point  in  the  county  of  Wilson,  on  its  line. 


Digitized  by 


Google 


^•.  C.) 


ALLEN  V.  WILMINGTON  A  W.  R,  CO. 


to  a  point  on  the  boundary  line  between  this 
state  and  South  Carolina,  in  either  the  county 
of  Richmond  or  the  county  of  Robeson,  and 
with  a  view  to  th<8  end  procured  from  the 
plain  tiff  a  free  and  perpetual  right  of  entry 
over  the  plaintiff's  land,  and  easement  there- 
in for  the  location  and  operating  their  con- 
templated railway  upon  any  part  whereon  the 
eompany  may  select  its  route.  The  deed  con- 
veying the  easement,  with  all  the  incidental 
rights  and  privileges  necessary  to  its  full  en- 
joyment, was  made  and  bears  date  August 
29.  laSZ.  Under  this  grant  of  the  right  of 
way  made,  as  on  its  face  is  expressed,  "in 
consideration  of  the  benefits  to  be  derived 
from  the  building  of  the  said  branch  road, 
and  in  further  consideration  of  one  dollar, " 
the  company  proceeded  in  the  latter  part  of 
December,  1885,  to  construct  its  road  upon 
the  route  selected  and  determined  by  its 
agents,  and  have,  since  its  completion,  been 
running  its  trains  over  the  same.  On  the 
5th  day  of  December,  1887,  the  plaintiff  be- 
gan the  present  action  against  the  defendant, 
and  in  bis  complaint  edieges  that  the  deed 
for  the  right  of  way  was  procured  from  him 
by  the  false  and  fraudulent  representations  of 
the  company's  agent  that  the  road  was  to  be 
built  apon  a  line  which  had  theretofore  been 
surveyed  and  marked  out,  and  ran  through 
the  rear  part  of  the  tract,  from  which  but 
little  inconvenience  would  have  been  caused 
to  the  use  of  the  plantation,  and  an  assurance 
tliat,  if  the  location  was  elsewhere,  a  new 
conveyance  would  be  required,  for  which,  if 
not  meant  as  a  donation,  compensation  would 
be  given;  and  that  the  road  had  been  built 
on  a  different  route,  over  cultivated  land, 
and  to  tlie  great  damage  of  the  farm.  The 
plaintiff  further  demands,  in  other  assigned 
causes  of  action,  compensation  in  damages 
sustained  by  reason  of  the  alleged  unskillful 
and  negligent  condtruction  of  the  road  in  the 
various  particulars  mentioned.  The  demand 
is  that  the  deed  be  declared  void;  for  $1,500 
damages;  and  for  general  relief.  The  de- 
fendant, in  answer  to  the  complaint,  denies 
all  the  impataiions  of  falsehood  and  fraud  in 
inducing  the  execution  of  the  deed,  averring 
that  it  was  made  freely  and  willingly,  and 
after  it  bad  been  read  and  explained;  admits 
that  a  change  bad  been  adopted  in  the  route 
of  the  road  after  the  plaintiff's  conveyance  in 
general  terras  of  the  right  of  way  across  the 
land,  as  it  was  found  most  convenient  and 
useful  to  the  company;  and.  after  controvert- 
ing most  of  the  allegations  in  the  complaint, 
as  a  further  defense  alleges  that  the  plaintiff 
"demanded  and  received  from  it  $100  for  ttie 
license  and  privilege  of  constructing  said 
road  on  the  line  as  located."  Upon  issues 
submitted  to  the  jury  they  And:  (1)  That  the 
deed  was  procured  through  false  and  fraud- 
ulent representations,  made  by  the  company's 
agent,  who  thereby  superinduced  its  execu- 
tion; (2)  that  the  road  has  been  constructed 
over  a  difiCerent  route  from  that  marked  out 
when  the  deed  was  given;  (3)  that  the  dam- 
age resulting  from  the  change  of  route  is 


$500,  and  from  the  failure  to  construct  cat- 
tle-guards and  crossings  at  plantation  roads, 
$225;  and  (4)  that  none  has  been  occasioned 
by  washi  ng  of  the  land  caused  by  the  negligent 
and  unskillful  manner  of  constructing  the 
road.  Judgment  having  been  rendered  ac- 
cording to  the  verdict,  the  defendant  ap- 
pealed. 

The  exceptions  are  very  numerous,  and  we 
deem  it  necessary  to  notice  only  one  that  ii 
taken  to  the  prosecution  of  the  claim  set  out 
in  article  5  of  the  first-named  cause  of  action 
contained  in  the  complaint,  and  none  is  taken 
to  the  first,  whose  sole  object  is  the  seUing 
aside  the  conveyance  of  the  right  of  way  over 
the  premises,  nor  to  the  damages  arising 
from  the  failure  to  put  up  cattle-guards,  and 
to  construct  crossings.  The  deed,  if  effect- 
ual, allowed  the  company  to  select  its  route, 
and  would  bar  all  claim  for  damages  inci- 
dental to,  and  necessarily  incurred  in,  exer- 
cising  the  conferred  right.  This  obstacle  in 
the  way  of  any  proceeding  under  the  statute 
to  acquire  an  easement  in  the  land  must  be 
removed  by  annulling  the  deed,  for  this 
method  of  obtaining  the  right  is  given  when 
the  parties  are  unable  to  agree  upon  the 
terms  of  the  acquirement.  There  is  no  dif- 
ficulty,  then,  in  prosecuting  tbe  action,  so 
far  as  it  proposes  to  put  the  conveyance  out 
of  the  way  and  seeks  damages  for  subsequent 
injuries,  unless  it  be  in  the  plaintifl's  own 
inaction  to  make  objection  when  he  found  a 
new  line  had  been  adopted  by  the  defendant, 
and  even  accepted  compensation  for  letting 
the  water  out  of  his  pond  to  enable  tbe  com- 
pany to  go  on  with  its  work,  and  expend 
largely  in  constructing  the  road.  This  point 
has  been  strongly  urged  in  the  argument, 
but  as  no  exception  of  the  kind  is  shown  in 
the  record,  it  cannot  now  be  entertained, 
whatever  may  have  been  its  force  if  taken  in 
apt  time.  Tbe  judgment  following  the  ver- 
dict, which  affirms  the  allegations  as  to  the 
influences  brought  to  bear  upon  tbe  plaintiff 
in  inducing  the  making  of  the  deed,  will  re- 
main undisturbed.  The  remaining«auses  of 
action  are  based  upon  trespasses  committed 
upon  the  land,  and  the  complaint  demands 
compensation  in  damages  therefor,  simply  as 
such,  and  not  for  the  value  of  any  perma- 
nent rightof  way  to  be  acquired  over  the  land, 
when  such  damages  have  been  paid.  It  ia 
obvious,  if  the  judgment  is  permitted  to 
stand  which  gives  compensation  tlieiefor, 
the  defendant  would  have  no  easement  or  es- 
tate in  tbe  land,  and  would  be  equally  ex- 
posed to  another  and  successive  actions  for 
continuing  trespasses  in  the  use  of  the  road 
by  running  its  cars  over  the  track.  The 
right  of  eminent  domain  possessed  by  the 
state  may  be  exercised,  when  conferred  upon 
public  corporations  of  the  class  to  which  tbe 
defendant  belongs,  as  decided  in  Railroad 
Co.v.  Davis,  2  Dev.  &  B.  451,  and  many 
subsequent  cases,  but  it  must  be  exercised, 
and  can  only  be  exercised,  in  tbe  mode  point- 
ed out  in  the  statute.  The  provision  in  the 
act  incorporating  the  defendant  company  au- 


Digitized  by 


Google 


6 


SOUTHEASTER>f  EEPOKTEU.  Vol.  9. 


(N.  C. 


tkorizing  the  proceeding  to  condemn  lands 
of  an  owner  over  which  the  road  is  to  pass, 
wliun  the  parties  cannot  agree  on  the  terms 
of  purchase,  renders  it  "lawful  for  the  presi- 
dent -dnd  directors  to  file  a  petition  in  the 
name  of  the  company  in  the  [now  extinct] 
court  of  pleas  and  quarter  sessions  of  the 
county  wherein  the  land  lies,  under  the  same 
rules  and  regulations  as  are  now  prescribed 
for  laying  off  public  roads  in  said  county, " 
under  certain  restrictions  mentioned.  Sec- 
tion 14.  Authority  is  given  the  company  in 
section  17  to  enter  upon  lands  for  the  pur- 
pose of  surveying  a  route  for  the  track,  and 
laying  off  and  marking  the  same,  and  upon 
&ilnre  of  the  company  to  take  steps  for  con- 
demning the  land  the  same  remedy  is  given 
the  owner,  and  he  is  required  to  proceed 
"after  the  manner  and  according  to  the  rules 
provided  in  the  sixteenth  section  hereof,  and 
not  otherwise."  Section  18.  The  conclud- 
ing clause  of  this  section  declares  that  "if 
the  owners  of  said  lands  shall  bring  any  ac- 
tion of  trespass  against  the  company  or  any 
of  its  oflScers,  or  any  other  action  but  a  peti- 
tion as  aforesaid,  the  defendants  may  give 
this  act  in  evidence  under  the  general  issue, 
or  upon  a  special  plea,  and  it  shall  bar  the 
said  action  or  suit. " 

The  abolition  of  the  county  courts  prevents 
a  literal  compliance  with  the  terms  prescrib- 
ed in  reference  to  the  tribunal  to  which  ap- 
plication must  be  made,  but  the  objection 
disappears  by  the  enactments  contained  in 
sections  9  to  22,  inclnsive,  of  chapter  61, 
Rev.  Code,  which  supersede,  at  least  in  some 
particulars,  the  method  of  procedure,  and  de- 
termine the  corporate  rights  and  privileges 
of  public  corporations  found  in  the  charter. 
By  these  provisions  ihe  railroad  company 
may  enter  upon  land,  and  lay  out  the  route 
on  which  to  put  the  road,  and  either  the  com- 
pany or  proprietor  "may  apply  by  petition 
(five  days'  previous  notice  having  been  given) 
to  the  county  or  superior  court  of  the  county 
in  which  the  land  or  some  pail  thereof  may 
be  situate;  and  the  court  shall  appoint  five 
disinterested  and  impartial  freeholders  to  as- 
sess the  damages  to  the  owner  for  the  occu- 
pation and  useof  the  land  aforesaid."  And 
the  method  of  proceeding  for  the  condemna- 
tion of  land  in  furtherance  of  such  public  en- 
terprises is  furnished  more  in  detail  in  chap- 
ter 49  of  the  Code,  §  1932  et  seq.,  entitled 
"Railroad  and  Telegraph  Companies."  In 
its  original  form,  as  found  in  Acts  1871-72, 
§  13,  the  procedure  for  condemnation  pre- 
scribed is  contined  to  companies  formed  un- 
der the  act,  but  in  the  Code,  §  1943,  that 
clause  is  reproduced  by  the  addition  of  the 
words,  "or  by  special  act  of  the  general  as- 
sembly," so  that  it  is  now  applicable  to  rail- 
roads whether  formed  under  tiie  general  law 
or  by  special  act  of  incorporation.  It  is  not 
material  to  inquire  to  what  extent  tlie  char- 
ter of  the  defendant  in  these  features  has 
been  modified  by  subsequent  legislation, 
thongh,  as  not  impairing  vested  rights,  we 
are  inclined  to  the  opinion  that  the  modified 


provisions  m:tde  on  the  subj<  ct  must  be  pur- 
sued, and,  instead  of  a  jury  of  view,  the  free- 
holders, as  directed  in  section  1945,  should 
be  appointed,  whose  duty  it  is  to  go  upon  the 
premises  and  hear  the  proofs,  and  tlien  make 
up  and  return  their  report  to  the  clerk  as 
representing;  the  superior  court  for  its  action 
thereon,  as  directed  in  the  section  next  suo- 
ceeding.  However  this  may  be,  the  course 
pursued  in  the  present  case,  in  which  the 
jury  was  allowed  to  ascertain  the  value  of 
the  rights  and  privileges  demanded  by  the 
plaintiff,  is  wholly  without  warrant  of  law, 
and,  as  no  easement  has  been  acquired,  so 
no  damages  should  have  been  awarded  as  the 
consideration  therefor,  nor  could  any  dam- 
ages be  recovered  for  the  act  of  entry  upon 
the  premises  and  the  constructing  and  using 
the  road. 

The  third  instruction  proceeds  upon  the 
idea  of  a  vesting  in  the  defendant  of  an  in* 
terest  in  the  land,  aa  a  right  of  way  over  it, 
and  directs  the  jury  to  ascertain,  as  the 
measure  of  value  thereof,  "the  difference  be- 
tween what  the  whole  property  would  have 
sold  for  unaffected  l^  the  road  and  what  it 
would  have  sold  for  as  injured  (if  it  was  in- 
jury) by  the  construction  of  the  road,"  this 
being  "the  measure  of  damage  for  the  right 
of  way, "  etc  The  charge  is  excepted  to  by 
the  appellant  in  exceptions  5,  6, 7,  and  8.  and 
we  think  there  is  error  therein.  The  coun- 
sel for  the  appellee,  in  answer  to  the  objection, 
argues  that  it  should  have  been  taken  by  de- 
murrer, and  has  been  waived.  But  this  is 
not  a  case  of  the  joinder  at  incongruous 
causes  of  action  in  the  complaint,  over  each 
of  which  jurisdiction  is  possessed,  but  an  as- 
sociation of  separate  alleged  causes  of  action, 
of  which  some  are  within  and  others  without 
the  jurisdiction  of  the  court,  so  that  redress 
may  l>e  given  in  the  former,  and  cannot  be 
given  in  the  latter.  The  cause  of  action 
growing  out  of  the  act  of  appropriating  tlie 
plaintiff's  real  estate  to  the  uses  of  the  com- 
pany can  be  proeecuted  only  in  a  single  spe- 
cial proceeding  provided  in  the  statute,  in  its 
nature  exclusive  of  any  other,  and  which,  as 
said  by  Asbe,  J.,  in  HoUoway  v.  Railroad 
Co.,  85  N.  C.  452,  "has  taken  away  the  com- 
mon-law remedy."  The  allegaUons  that  in- 
troduce' the  clause  for  damages  growing  out 
of  the  construction  of  the  road,  and  for  which 
compensation  must  be  sought  in  the  statu- 
tory mode  of  procedure,  are  but  harmless 
surplusage,  and  may  be  disregarded  in  the 
pursuit  of  such  as  are  recoverable  and  are 
consequent  upon  a  faulty  construction  of  the 
road,  (Manufacturing  Co.  v.  Barrett,  95  N. 
C.  86,)  and  for  such  redress  may  t>e  had  in 
the  present  action,  (Code,  §  1975.)  The 
complaint'does  not  propose  to  transfer  to  the 
defendant  any  interest  in  the  land,  ox  ease- 
ment upon  it,  upon  the  payment  of  the  as- 
sessed damages,  and  hence  no  equivalent  is 
secured  to  the  company  by  making  payment; 
as,  while  the  deed  continued  in  force,  and  it 
could  be  annulled  only  for  the  imputed  vitiat- 
ing infirmity  at  the  instance  of  those  wtio 
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made  it,  and  bj  them  it  was  acquiesced  in 
nntil  the  bringing  of  the  suit,  the  condition 
— the  inabiiity  of  the  parties  to  come  to  an 
^leement — did  not  exist,  so  as  to  warnmt 
the  summary  action  bj  petition;  and  there- 
fore the  case  stands  upon  the  conferred  au- 
tiioritj  to  enter  upon  the  land  and  build  the 
road.  The  compensation  for  this  depriva- 
tion of  property  must  await  the  result  of  the 
action  of  the  commissioners  and  its  conflrma- 
tion,  and  meanwliile  the  conunon-Iaw  reme- 
dy for  other  lawless  invasions  of  the  prop- 
erty of  anotlier  is  withheld,  unless  damages 
supervene  afterwards,  for  which  it  does  af- 
ford relief. 

We  pretermit  an  inquiry  into  the  suffi- 
ciency of  other  exceptions  taken  at  the  trial 
to  rulings  of  the  court  that  have  been  the 
subject  of  earnest  controversy  upon  the  hear- 
ing, because  not  necessary  in  disposing  of  the 
ease  on  appeal.  The  counsel  for  appellant 
conceded  the  plaintiff's  right  to  recover  dam- 
ages, as  assessed  in  the  issues,  for  defend- 
ant's neglect  to  put  up  cattle-guards,  and  to 
provide  proper  crossings  at  the  intersection 
of  the  railroad  with  plaintiff's  plantation 
roads,  and  the  judgment,  so  far  as  it  awards 
these,  and  sets  aside  the  conveyance,  must  be 
affirmed;  and  reversed  so  far  as  it  awards 
damages  for  the  building  of  the  road  over 
the  new,  instead  of  over  the  original,  route 
ij  Uie  mill. 


(KB  N.  c.  n) 

Enowi,e8  V.  Norfolk  S.  B.  Co. 

(Supreme  Court  of  North  Ca/roUna.    Maroh  4, 

1889.) 

CARRtKBS  OV  FAJSSEHaBKS— DaMjIOES — FLBADINa. 

1.  In  an  action  for  damaKes  caused  by  being 
ejected  from  defendant's  train,  the  complaint  al- 
leged "tbat  the  plaintlS  explained  the  case  to  the 
■aid  conductor,  telling  him  that  he  knew  where 
hlB  ticket  was;  that  hi  could  and  would  get  it  as 
■oon  as  he  reached  VV.,  and  there  deliver  it  to  him,  or 
that  he  would  deposit  with  him  [the  said  conductorl 
money  of  the  vaiue  of  the  ticket,  to  be  returned  if 
he  should  produce  the  misplaced  ticket  at  W.,  as 
agreed;  thot  the  money  was  tendered  the  said 
eondactor,  but  h6  refused  to  receive  the  same,  and 
forced  the  pl^tiff  off  the  train  several  miles  from 
his  destination. "  Meld,  that  this  was  an  allega- 
tkm  that  plaintiil  made  two  offers :  (1)  To  deposit 
the  value  of  the  ticket,  and  on  the  conductor's  re- 
fnaal  to  accept  it,  (3)  an  unconditional  tender; 
and  tne  complaint  stated  a  good  cause  of  action. 

%,  The  allegations  in  the  complaint  that  the  con- 
doctor  "forced  the  plaintiff  off  the  train, "  and  that 
he  was  "put  oft, "and  "that  by  said  wrongful  act 
of  ejecting  plaintiff  from  said  train  he  has  sus- 
tained senons  damage, "  convey  the  idea  that  aot- 
oal  violence  was  used,  and  are  sufficient  to  allow 
proof  of  rudeness  on  the  part  of  the  conductor,  and 
the  charge  of  the  court  on  the  question  of  punitive 
damages  was  proper. 

Sw  The  denial  in  the  answer  was  so  expressed  as 
to  show  that  the  allegations  of  the  complaint  were 
eonstrued  by  defendant  to  imply  a  charge  of  rude- 
aeos  on  the  part  of  the  conductor,  which  was 
therefore  denied.  Held,  that  the  doctrine  of  aider 
by  answer  applied,  and  the  right  to  recover  puni- 
tive damages  for  tlie  rudeness,  if  proved,  was  es- 
tablished. 

i.  Under  Code  N.  C.  {  843,  which  provides  that 
If  no  "objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to 
the  jurisdiction  of  the  court,  and  the  objection 
that  the  complaint  does  not  state  facts  suiUoient 


to  omistitute  a  cause  of  action, "  the  supreme  court 
will  on  moUon,  or  ex  mero  vwtu,  dismiss  an  ac- 
tion on  the  ground  that  the  complaint  does  not 
state  facts  constitating  a  oonse  of  action. 

Action  by  Knowles  against  the  Korfolk 
Southern  Bailroad  Company,  to  recover  dam- 
ages caused  by  ejecting  plaintiff  from  de- 
fendant's train.  Verdict  and  judgment  for 
plaintiff.  Bule  for  new  trial  discharged. 
Defendant  appeals. 

B.  C.  BeekwUh,  for  plaintiff.  Pruden  A 
Vann,  for  defendant. 

Avert,  J.  This  was  a  civil  action  tried 
at  the  fall  term,  1888,  of  the  superior 
court  of  Perquimans  county,  before  Mao- 
Bab,  Judge.  There  was  evidence  on  the 
part  of  the  plaintiff  tending  to  show  that 
liefoie  the  plaintiff  was  put  off  the  train  he 
offered  to  pay  the  conductor  his  fare,  but 
that  the  same  was  refused ;  that  the  conduct* 
or  was  rude  in  his  manner,  and  pushed  the 
plaintiff  as  he-  got  off  the  train.  Evidence 
denying  this,  and  showing  that  the  conduct- 
or had  acted  discreetly  and  kindly  in  eject- 
ing the  plaintiff,  and  that  the  plaintiff  re- 
fused to  pay  his  fare  or  exhibit  a  ticket,  was. 
introduced  by  defendants.  The  following 
issues  were  submitted  to  the  jury:  (1)  Did 
the  defendants'  agent  wrongfully  eject  plain- 
tiff from  defendants'  train?  (2)  What  dam- 
age has  plaintiff  sustained? 

The  court  charged  the  jury  as  follows:  "(1) 
If  the  plaintiff  was  on  the  train  from  Eliza- 
beth City  to  Winfall  without  his  ticket,  the 
conductor  bad  the  right  to  collect  fare  or  put 
him  off  at  the  next  station.  Plaintiff  could 
not  require  of  the  conductor  to  agree  with 
him  to  return  the  money  if  he  gave  him  the 
ticket  in  the  morning.  But  if  plaintiff  of- 
fered to  pay  his  fare  without  conditions,  and 
the  conductor  refused  to  receive  it,  he  had  no 
right  to  put  him  off.  If  he  did  put  him  off 
under  these  circumstances  it  was  wrongful, 
and  your  response  should  be  '  Yes.'  (2)  If, 
however,  tlie  plaintiff  refused  to  pay  bis  fare, 
and  the  conductor  put  him  off  in  a  rude  or 
insulting  manner,  such  as  to  show  malice  on 
the  part  of  the  conductor,  the  plaintiff  would 
be  entitled  to  such  damage  as  you  deem 
proper.^punitive.  If  he  did  offer  to  pay 
his  fare,  and  the  conductor  put  him  off 
without  using  force  or  acting  towards  him 
in  a  rude  or  insulting  manner,  the  damages 
would  be  the  actual  expenses  which  he  in- 
curred, and  compensation  for  the  trouble  to 
which  he  was  put  by  reason  of  being  wrong, 
fully  ejected."  The  defendants  excepted  to 
this  charge,  and  assigned  as  error  that  the 
court  instructed  the  jury  that  tliey  might 
assess  punitive  damages,  when,  under  the 
pleadings  as  they  are,  the  plaintiff  was  not 
entitk-d,  in  any  aspect  of  the  case,  to  puni- 
tive damages.  The  jury  answered  the  first 
issue,  "Yes;"  and  the  second,  "$250;"  and 
the  court  rendered  the  judgment  set  out  in 
the  record.  Bule  for  new  trial.  Bule  dis- 
charged.   Defendants  appealed. 

The  complaint,  and  answer  and  issues, 
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were  submitted  as  follows:  The  plaintifiC, 
for  cuiiiplaint,  alleges:  (1)  That  the  defend- 
ants are  b  railroad  corporation,  doing  busi- 
ness m  and  under  a  charter  of  the  general 
assembly  of  this  state.  (2)  That  the  plain- 
tiff on  the  day  of ,  1887,  pur- 

chiiseil  of  the  defendants'  agent,  at  Winfall, 
a  station  on  their  road,  a  return  ticket  to 
Elizabeth  City,  also  a  station  on  said  road. 
(S)  That  on  his  return,  the  day  following, 
he  was  put  off  the  train  by  the  conductor, 
one  Poindexter,  because  he  had  no  ticket, 
which  fact  he,  plaintiff,  had  not  discovered 
until  the  same  was  called  for.  (4)  That  the 
plaintiff  explained  the  case  to  the  said  con- 
ductor, telling  him  that  he  knew  where  his 
ticket  was;  that  he  could  and  would  get  it 
as  soon  as  he  reached  Winfall,  and  there  de- 
liver It  to  him,  or  that  he  would  deposit 
with  him,  the  said  Poindexter,  money  of  the 
value  of  the  ticket,  to  be  returned  if  he 
should  produce  the  misplaced  ticket  at  Win- 
fall, as  agreed ;  that  the  money  was  tendered 
the  said  conductor,  but  he  refused  to  receive 
the  same,  and  forced  the  plaintiff  off  the 
train  several  miles  from  his  destination.  (5) 
That  it  is  a  custom  of  the  defendants  to  accept 
money  in  lieu  of  tickets  when  the  latter  can- 
not be  had,  (6)  That  by  said  wrongful  act 
of  ejecting  the  plaintiff  from  said  train  he  has 
sustained  serious  damage.  Wherefore  he 
prays  judgment  for  the  sum  of  $5,000  dam- 
ages, and  the  costs  of  this  action. 

The  defendant,  answering  the  complaint 
in  this  cause,  says:  (1)  That  section  1  there- 
of is  true.  (2)  That  section  2  thereof  is 
true.  (3)  That  on  the  day  named  the  plain- 
tiff was  a  passenger  on  the  defendants'  train 
going  from  Elizabeth  City  south,  and  the 
conductor  of  said  train  called  on  him  for  his 
ticket,  but  was  informed  by  the  plaintiff  that 
the  same  had  been  left  by  him  in  the  pockets 
of  another  suit  of  clothes,  and  he  could  not 
then  produce  it,  but  would  do  so  the  next  day. 
The  conductor  then  demanded  of  him  the 
usual  fare  between  Elizabeth  City  and  Win- 
fall, where  he  wanted  to  go,  but  this  the 
plaintiff  refused  to  pay,  but  did  offer  to  de- 
posit with  the  conductor  enough  money  to 
pay  the  fare,  provided  the  conductor  would 
agree  to  return  the  same  if  the  plaintiff 
would  next  day  produce  the  ticket.  The  con- 
ductor refused  to  do  this,  and  informed  the 
plaintiff  that  he  was  ordered  in  all  cases  to 
collect  from  passengers  a  ticket  or  the  fare  in 
money,  and  that  unless  the  plaintiff  present- 
ed his  ticket  or  paid  the  fare  he  would  put 
him  off  the  train;  and,  upon  the  plaintiff's 
refusing  to  do  either,  the  conductor,  at  the 
next  station,  stopped  the  train,  and  told  the 
plaintiff  he  must  get  off,  which  he  did.  (4) 
That  the  conductor  was  carrying  out  in  this 
matter  the  general  orders  of  the  defendant 
company;  that  he  committed  no  violence 
whatever  towards  the  plaintiff,  but  acted 
considerately  and  carefully  towards  him,  and 
the  plaintiff  left,  upon  the  demand  of  the 
conductor,  and  without  being  ejected  by 
him.    (5)  That  sections  3  and  4  of  the  com- 


plaint, so  tar  as  they  state  facts  inconsistent 
with  sections  3  and  4  of  this  answer,  are  de- 
nied. (6)  That  section  5  of  ttie  complaint, 
so  far  as  it  is  inconsistent  with  this  answer, 
is  untrue.  (7)  That  section  6  thereof  is  un- 
true. (8)  That  sections  3  and  4  of  this  an- 
swer are  stated  upon  information  and  belief. 
Wherefore  defendant  demands  judgment 
that  it  go  without  day,  and  recover  its  costs. 

The  following  issues  were  submitted  to  the 
jury,  viz.:  Question.  Did  the  defendants' 
agent  wrongfully  eject  plaintiff  from  defend- 
ants' train?  Answer.  Yes.  Q.  What  dam- 
age has  plaintiff  sustained?    ii.  $250. 

The  appellant  moved  in  this  court  for  the 
first  time  to  dismiss  the  action,  because  the 
complaint  did  not  state  facts  suflScient  to 
constitute  a  cause  of  action.  It  seems  that 
the  court  o(  appeals  of  New  York,  giving 
effect  to  precisely  the  same  language  as  sec- 
tion 99  of  the  Code  of  Civil  Procedure,  and 
substantially  the  same  as  section  242  of  the 
Code  of  Korth  Carolina,  have  construed  it. to 
mean  that  the  motion  to  dismiss,  on  the 
ground  relied  on  in  this  case,  would  not  be 
entertained  when  made  for  the  drat  time  in 
the  appellate  court.  Bliss,  Code,  §  ^9,  p. 
355,  note  z.  We  must  stand  to  our  repeated 
decisions,  that  this  court  will,  on  motion  or 
ex  mero  motu,  dismiss  an  action  on  this 
ground,  just  as  would  be  done  when  it  ap- 
peared upon  the  face  of  the  record  that  the 
action  had  been  brought  in  a  court  that  did 
not  have  original  jurisdiction.  Tucker  v. 
Baker,  86  H.G.  1;  Hunter  v.  Yarborough, 
92  N.  C.  68;  Bogers  v.  Jenkins,  98  N.  C. 
129,  3  S.  E.  Kep.  821;  Johnson  v.  Finch,  93 
N.  C.  205.  But  if  the  complaint  does  state 
facts  that  constitute  a  cause  of  action,  by  a 
fair  construction  of  the  language,  the  motion 
must  be  denied.  If  the  language  used  in  the 
fourth  paragraph  of  the  complaint  is  suscep- 
tible of  the  int«rpretation  that  the  plaintiff 
tendered  to  the  conductor  the  usual  fare  from 
Elizabeth  City  to  Winfall,  and  that  the  con- 
ductor put  him  off  the  train  notwithstanding 
the  amount  usually  paid  for  passage  between 
these  points  was  otTered,  there  is  a  statement 
of  facts  suflScient  to  constitute  a  cause  of  ac- 
tion. Nance  v.  Bailroad  Co.,  94  X.  C.  624. 
Though  nothing  more  appearing,  the  recov- 
ery of  the  plaintiff  might  be  restricted  on 
trial  to  an  almost  nominal  sum.  The  orig- 
inal jurisdiction  must  depend  entirely  on  the 
amount  demanded  in  good  faith  as  damages. 
Fell  v.  Porter,  69  N.  C.  140.  The  paragraph 
mentioned  is  divided  into  two  parts,  sepa- 
rated by  a  semicolon,  as  it  appears  in  the  rec- 
ord, but  might  have  been  divided  into  two 
paragraphs.  The  first  paragraph,  if  it  had 
been  so  arranged,  would  have  been  as  fol- 
lows: "That  the  plaintiff  explained  the  case 
to  said  conductor,  telling  him  that  he  knew 
where  his  ticket  was,  that  he  would  get  it  as 
soon  as  he  reached  Windfall,  and  then  de- 
liver it  to  him,  or  he  would  deposit  with  him, 
Poindexter,  the  value  of  the  ticket,  to  be  re- 
turned if  he  should  produce  the  misplaced 
ticket  at  Winfall  as  agreed."    The  second 
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portion  of  the  section,  as  a  distinct  paragraph, 
would  be  as  follows:  "That  the  money  was 
tendered  to  the  said  conductor,  but  be  refused 
to  receive  the  same,  and  forced  the  plaintiff 
off  the  train  several  miles  from  his  destina- 
tion." These  two  propositions,  in  no  way 
dependent  upon  or  qualifying  each  other,  and 
not  necessarily  inconsistent,  (no  matter  what 
punctuation  may  be  adopted,)  can  be  con- 
strued only  as  distinct  offers.  First,  the 
plaintift  proposes  to  deposit  the  value  of  the 
ticket,  whicli,  in  the  absence  of  any  proof  to 
the  contrary,  we  must  assume  to  be  the  us- 
ual fare  between  the  two  points  named,  but 
npon  condition  that  he  is  to  take  it  as  a 
pledge,  and  return  it,  if  the  ticket  shuuld 
lie  produced.  When  the  conductor  refused 
to  accede  to  that  proposal,  "the  money 
[meaning  the  usual  fare  or  value  of  the 
ticket]  was  tendered  to  the  said  conductor, 
but  he  refused  to  receive  the  same,  and 
forced  the  plaintiff  off  the  tiain."  This  is 
clearly  susceptible  of  the  interpretation  that 
the  tender  at  last  was  unconditional,  but  the 
conductor  impatiently  declined  it,  and  ejected 
the  plaintiff.  There  can  be  no  doubt  that 
the  language,  so  construed,  is  a  statement  of 
a  good  cause  of  action. 

In  considering  a  motion  of  this  kind,  we 
cannot  look  beyond  the  language  of  tlie  com- 
plaint, to  the  tact  that  the  parties  tried  the 
ease  without  objection,  and  apparently  acted 
npon  the  idea  that  the  pleadings  put  in  issue 
the  question  whether  the  regular  fare  had 
been  tendered;  because,  aa  already  stated, 
the  motion  might  bare  been  purposely  re- 
served for  this  court.  There  was  testimony 
on  the  part  of  the  plaintiff  tending  to  show 
that  he  offered  to  pay  bis  fare  before  he  was 
put  off  the  train,  and  that  the  conductor, 
idter  refusing  the  money  tendered,  rudely 
pushed  him  as  he  was  getting  off.  On  the 
other  hand,  there  was  evidence  on  behalf  of 
defendant  that  tbe  plaintiff  refused  either  to 
pay  the  fare,  or  exhibit  a  ticket,  and  that  the 
conductor  acted  kindly  and  discreetly  in  eject- 
ing him.  Tbe  defendant  excepted  to  the 
charge,  assigning  as  error  that  the  court  in- 
structed the  jury  that  they  might  assess  puni- 
tive damages,  when,  under  the  pleadings  as 
they  are,  the  plaintiff  was  not  entitl^,  in 
any  aspect  of  tbe  case,  to  punitive  damages. 
Conceding  that  there  must  be  sufficient  alle- 
gations In  the  complaint  as  well  as  corre- 
sponding proof  to  sustain  them,  and  that  tee- 
ttmony  otiierwise  sufficient  would  not  sup- 
port a  TMdict  without  allegata  in  accord 
with  the  probata,  the  question  arises  whether 
the  complaint  does  not  contain  a  statement  of 
a  canse  of  action  in  support  of  which  the 
plaintiff  may  prove  himself  entitled  to  exem- 
plary damages.  "Few,  if  any,  of  the  an- 
cient rules  of  pleadings  are  now  applicable. 
All  that  to  required  of  the  plaintiff  is  a  plain 
and  concise  statement  of  tbe  facts  constitut- 
ing a  cause  of  action."  Gorman  v.  Bellamy, 
82  N.  C.  496;  Moore  v.  Edmiston,  70  N.  C. 
510;  Jones  v.  Mial.  82  N.  C.  252.  The  words 
"forced  the  plaintiff  off  the  train"  and  that 


he  was  "put  off,"  together  with  the  further 
allegation  that  "by  said  wrongful  act  of 
ejecting  plainUff  from  said  train,"  etc.,  ex  vt 
tei-tnini  convey  the  idea  that  actual  violence 
was  used,  because  a  demonstration  of  power 
would  have  compelled  him  "to  get  off  the 
train,"  and  the  word  "ejecting"  in  this  con- 
nection implies  more  than  a  mere  command 
to  leave  the  train,  with  power  to  enforce 
obedience.  This  view  of  the  case  is  strength- 
ened by  the  fact  that  the  defendant  in  the 
answer  is  careful  to  aver  that  the  conductor 
"stopped  the  train,  and  told  the  plaintiff  he 
must  get  off,  which  he  did,"  and  that  the 
former  "committed  no  violence  whatever  to- 
wards him,  and  the  plaintiff  left  upoa  the  de- 
mand of  the  conductor,  and  witliout  being 
ejected  by  him. "  The  complaint  charges  act- 
ual, if  not  more  than  ordinary,  violence,  and 
the  words  "put  him  off"  imply  rudeness, 
however  informal  the  expression  maybe.  If 
the  Words  do  not  import  all  that  we  have 
held  they  mean,  a  sufficient  cause  of  action 
being  alleged,  there  would  not  be  such  a  va- 
riance from  the  proof  as  would  be  deemed 
material,  if  any  at  all.  Willis  v.  Branch,  94 
N.  C.  147;  Usry  v.  Suit,  91  N.  0.  406.  But 
in  fact  the  proof  offered  of  rudeness  to  the 
plaintiff  on  the  part  of  the  conductor  in  the 
very  act  of  expelling  him  accords  with  the  true 
interpretation  of  the  allegations  mentioned, 
and  such  rude  expulsion  will  entitle  the  plain- 
tiff to  recover  more  tlian  ordinary  damages. 
2  Wood,  By.  Law.  §  817,  pp.  1242-1245,  with 
notes.  Mr.  Justice  Ashk,  delivering  the 
opinion  in  Holmes  v.  Bailroad  Co.,  94  N.  0. 
318,  adopts  the  rule  which  must  control  this 
court,  and  which  is  decisive  of  the  point  we 
have  discussed.  "When  there  is  an  element 
either  of  fraud,  malice,  or  such  a  degree 
of  negligence  aa  indicates  a  reckless  indif- 
ference to  consequences,  oppression,  insult, 
rudeness,  caprice,  willfulness,  or  other  cause 
of  aggravation  in  the  act  or  omission  causing 
the  injury,"  punitive  damages  maybe  award- 
ed by  tbe  jury.  Conceding  that  our  inter- 
pretation of  the  language  of  the  complaint  is 
correct,  there  was  an  allegation,  as  there  was 
evidence,  of  rudeness.  It  is  apparent,  too, 
from  the  careful  denial  in  the  answer^that 
the  defendant  was  not  misled,  but  under- 
stood what  was  meant  by  the  plaintiff,  and 
not  only  carefully  avoided  admitting  tbe  force 
as  alleged,  but  set  up  an  affirmative  averment 
as  to  the  force  used,  which  draws  the  line 
very  nicely  between  rudeness  and  a  courteous 
discharge  of  a  trying  duty.  Usry  v.  Suit, 
supra;  Code.  §§  269-271;  Garrett  v.  Trotter, 
65  N.  C.  430. 

On  the  argument  there  was  some  discus- 
sion of  the  point  whether  tbe  objection  that 
there  was  a  variance  between  the  allegation 
and  the  evidence  offered  by  the  plaintiff,  if 
it  had  been  well  founded,  could  have  been 
made  for  the  first  time  after  the  defendant 
had  introduced  testimony  to  rebut  the  evi- 
dence offered  by  the  plaintiff,  without  objec- 
tion on  the  part  of  the  former.  It  would 
seem  that  the  practice  of  the  courts  in  Kew 
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York  differs  from  ours,  also.  In  this  respect. 
Lounsbury  v.  Purdy,  18  N.  Y.  515;  Emery  v. 
Pease,  20  N.  Y.  62.  The  practice  there  per- 
niitied  must  be  made  consistent  with  the  sec- 
tions of  the  Code  cited  above,  on  the  ground 
that  a  party,  by  failing  to  object  to  evidence 
introduced  liy  bis  adversary,  and  offering  re- 
butting testimony,  waives  his  right  to  take 
advantage  of  tiie  defect  in  the  pliwding  at  a 
later  stage  of  the  trial.  While  the  holding 
of  this  court  as  to  variance  differs  widely 
from  tliat  of  the  apiiellate  court  of  New 
York,  our  court  has  repeatedly  drawn  the 
distinction  between  a  deieetive  statement  of 
a  cause  of  action  and  a  statement  of  a  defect- 
ive cause  of  action.  In  the  case  of  Garrett 
V.  Trotter,  65  N.  C.  430,  Chief  Justice  Peau- 
SON  says:  "The  defect  is  aided  by  the  an- 
swer, which  shows  that  the  defendant  under- 
stood the  comjtiaiiit  to  charge  an  illegtd  with- 
holding of  the  possession."  When,  tbei-e- 
fore,  we  have  readied  tlie  conclusion  that  the 
complaint  stated  a  cause  of  aition,  upon 
which  tlie  plaintiff  could  recover  actual  dam- 
ages, if  there  was  some  doubt  or  room  for 
discussion  as  to  the  true  meaning  of  the  com- 
plaint considered  alone,  but  tlie  denial  was 
80  expressed  in  the  answer  as  to  prove  that 
the  allegations  of  the  complaint  were  con- 
strued by  the  defendant  to  imply  a  charge  of 
rudeness,  and  therefore  denied,  the  doctrine 
of  aider  would  apply,  and  the  right  to  re- 
cover punitive  damages  for  the  rudeness,  if 
proved,  would  be  eslablisbed.  The  judg- 
ment must  be  affirmed. 


(85  Va.  870) 

■WHITE3IEAD  V.  WnrTEHEAD. 

(Suiyreme  Court  of  Appeals  of  ViryinUu  March 
7, 1889.) 

Trusts — Equity — Compensation. 

1.  Defendant  had  a  large  trust  fund  in  bts  hands, 
and  was  directed  by  a  decree  of  court  at  one  time 
to  invest  $50,000,  and  six  months  later  a  like  sum, 
lo  United  States  bonds.  The  funds  were  in  a  bank 
of  which  be  was  president,  a  large  stockholder,  and 
from  which  he  and  the  cashier  were  large  borrow- 
ers. He  disregarded  lx>th  directions  to  invest  un- 
til nearly  a  year  after  the  first  decree,  when  he 
bought  toO,000  worth  of  bonds,  but  borrowed  the 
money  to  pay  for  them,  and  left  the  trust  funds, 
amounting  then  to  $100,000,  in  the  bank.  After 
these  decrees,  he  loaned  himself  and  the  cashier 
a  portion  of  the  funds  and  purchased  certain  stocks 
01  himself  witli  another  portion,  witliout  the 
knowledge  of  the  court.  A  few  days  after  buying 
the  United  States  bonds,  the  bank  failed,  defend- 
ant being  then  indebted  to  it  for  $230,000.  Held, 
that  the  loss  of  the  trust  fund  resulted  from  his 
gross  negligence  in  depositing  it  with  a  bank 
known  to  be  insolvent,  and  from  his  diaobedienco 
to  the  decrees  of  the  court,  and  he  was  responsible 
for  the  whole  thereof. 

3.  Defendant  having  received  5  per  cent,  com- 
mission on  all  the  sums  received  by  him,  in  aildi- 
tion  to  $3,('00  given  him  by  the  will,  under  whit^h 
he  was  trustee,  and  8  per  cent,  commission  on  the 
value  of  the  assets  he  turned  over  on  his  resigna- 
tion, besides  all  expenses  incurred  by  him,  is  suffi- 
ciently remunerated,  and  it  is  not  error  to  refuse 
in  additional  3  percent,  on  the  assets  turned  over; 
the  compensation  of  a  trustee  being  discretionary 
and  depcnii'jnt  on  the  circumstances  of  the  case. 

Appeal  from  circuit   court,   Nanaemond 
county. 


Bill  by  Wllllara  R.  Whitehead,  guardian 
of  certain  infanta,  against  John  B.  White- 
head,  executor  and  trustee  under  the  will  of 
William  B.  Whitehead,  deceased,  to  compel 
a  settlement  of  his  accounts.  Decree  for 
complainant,  and  defendant  appeals. 

Walke  A  Old  and  Tunstall  A  Thorn,  foi 
appellant.    Robert  R.  PrentU,  for  appellee. 

Fauntleroy,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Nansemond 
county,  rendered  November  29,  1886,  in  a 
chancery  cause  therein  pending  of  William 
U.  Whitehead,  guardian,  etc.,  against  John 
B.  Whitehead,  e.xecutor  and  trustee  under 
the  will  of  William  B.  Whitehead,  deceased, 
and  others,  determining  the  principles  on 
which  the  accounts  -of  the  said  fiduciary 
should  be  settled;  and  also  from  a  final  d»> 
creein  the  said  cause,  rendered  April  11, 1887, 
against  the  said  fiduciary,  John  B.  White- 
head, in  favor  of  Robert  B.  Prentiss,  curstoi 
of  the  estate  of  William  B.  Whitehead,  de- 
ceased, for  the  sum  of  977,358.10,  with  In- 
terest thereon  from  April  1,  1885,  till  paid. 
William  B.  Whitehead  died  in  1877,  leaving 
a  will  by  which  be  devised  and  bequeathed 
the  bulk  of  his  large  estate  to  John  B.  White- 
head and  John  R.  Kilby,  as  trustees,  to  ac- 
cumulate  for  the  benefit  of  his  Infant  grand- 
children; directing  and  providing  in  bia  said 
will  that  they  should  apply  to  the  circuit 
court  of  Nansemond  for  all  necessary  decrees, 
powers,  or  orders.  John  R.  Kilby  having 
died  on  the  5th  day  of  December,  1878,  the 
surviving  trustee,  John  B.  Whitehead,  (the 
ajipellant  here,)  continued  in  possession  of 
tbeiissets,  and  acted  alone.  He  neverapplied 
to  the  court  for  instruction,  aid.  or  direction. 
The  guardian  of  certain  of  the  cestui*  qut 
trustent,  finding  that  the  estate  was  not  ac- 
cumulating, and  that  the  income  from  it  was 
largely  consumed  in  payment  of  taxes  and 
other  cliarges,  in  February,  1882,  brought 
this  suit  in  his  own  name  as  their  guardian, 
and  in  their  names  as  their  next  friend,  for 
the  purpose  of  obtaining  a  decree  authorizing 
a  sale  of  the  unproductive  portion  of  the 
property,  and  of  having  the  trust  administered 
by  a  chancery  court  The  bill  specillcally 
prays  that  the  funds  arising  from  the  sales 
of  property  and  from  the  surplus  income 
of  the  estate  may  be  invested  in  United  States 
bonds,  or  in  such  other  good  securities  as  the 
court  should  direct  The  surviving  executor 
and  trustee,  John  B.  Whitehead,  answered 
the  bill,  admitting  its  allegations,  and  acqui- 
escing in  the  objects  and  purposes  of  the  suit. 
There  was  a  decree  responsive  to  the  prayer 
of  tlie  bill,  and  Jolin  B.  Whitehead  was  ap- 
pointed special  commissioner  to  make  sale 
of  the  property  decieed  to  be  sold.  At  the 
April  term,  1884,  of  the  circuit  court  of 
Nansemond  county,  the  execntor  and  trustee, 
John  B.  Wliilehead,  reported  an  accouut  of 
his  transactions  from  August  1,  1882,  to 
August  1. 1883,  and,  it  appearing  from  the  said 
report  that  the  said  executor  and  trustee  had 
a  large  amount  of  money  to  his  credit  on  de> 
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posit  in  the  Exrlmnge  Xatlonal  Bonk  of  Nor- 
folk,  tin  order  or  decree  of  court  whs,  there- 
npoii,  at  that  April  term,  1884,  entered,  di- 
reeling  him  to  invest  at  least  $50,000  of  the 
said  deposits  in  United  States  4  per  cent, 
registered  bonds.  In  October,  1884,  the  said 
UUiteiiead  then  having,  as  special  commis> 
sioner,  h  large  amount  in  bis  hands,  or  to  liis 
credit  in  bank,  a  considerable  part  of  which 
had  been  received  by  him  subsequently  to  the 
decreu  of  April  term.  1884,  a  decree  was  en- 
tered authorizing  him  to  invest  the  further 
sum  of  $50,000  out  of  any  funds  then  in  bis 
bands,  or  tiiereafter  coining  into  bis  hands, 
in  Lnits-d  Stsites  4  per  cent,  registered  bonds; 
tlie  Siud  investments,  when  so  made,  to  be 
made  in  bis  name  as  surviving  executor  and 
trustee,  and  to  be  held  subject  to  the  trusts 
of  ilie  will  of  his  testator. 

The  next  report  of  the  executor  and  trus- 
tee's transactions  from  August  1,  1883,  to 
August  1.  1884,  was  dated  March  23,  1885, 
and  was  made  to  tlie  court  April  27.  1885, 
accomjiaDied  with  the  trustee's  written  resig- 
Dation  of  the  trust.  It  showed  that  the  trus- 
tee had.  np  to  August  1,  1884,  wholly  failed 
to  obey  tl:e  decrees  of  April,  1884,  and  that, 
on  August  1.  1884,  he  had  over  8100,000  of 
the  tru.st  fund  in  the  Exchange  National 
Uunk  of  Norfolk.  This  report  the  court  did 
not  con  Arm,  but  entered  an  order  thereupon, 
appointing  a  curator  to  take  possession  of  the 
trust  fund,  and  referring  the  cause  to  a  mas- 
ter commissioner,  to  make  a  final  settlement 
of  John  B.  Whiteliead's  accounts  as  execu- 
tor and  trustee  of  William  B.  Whitthead,  de- 
ceased, and  also  to  report  to  the  court  the 
amount  for  which  the  said  John  B.  White- 
bead  was  responsible  to  the  estate  of  AVilliam 
B.  Wliitehea  I,  deceased,  by  reason  of  moneys 
deposited  by  him  in  the  Exchange  National 
Bank  of  Norfolk;  The  commissioner,  after 
acarefal  and  painstaking  investigation,  re- 
ported on  the  15lb  day  of  September,  1886, 
for  reasons  set  out  in  the  report,  that  John 
B.  Whiteliead  was  responsible,  as  executor 
and  trustee,  for  $47,002.74,  and,  as  special 
commissiuuer,  for  $83, 099.03,  aggregatingan 
indebtedness  to  the  trust  fund  of  880,101.77. 
It  ulso  appears  from  this  report  that  John  B. 
Whitehead  was  a  large  stockholder  in  the 
Exchange  National  Bank,  and  its  president; 
that  he  did  not  make  the  investment  directed 
by  the  decree  of  April,  1884,  until  October  2, 
1884.  and  that,  for  the  purpose  of  njaking  It, 
be  borrowed  848,300  of  the  purchase  money 
from  the  National  Bank  of  the  Republic  of 
New  York,  although,  at  that  time,  he  had 
over  $100,000,  belonging  to  the  trust  estate, 
in  the  Exclumge  National  Bank;  and  that  he 
did  not  pay  oS  the  debt  thus  incurred  until 
tlie  23d  day  of  March,  1885,  about  a  week  be- 
fore the  failure  of  the  Exchange  National 
liank.  Tliat  the  bonds  did  not  become  the 
property  of  the  trust-estate  until  March,  1885, 
nairly  12  months  after  he  had  been  directed 
to  withdraw  from  the  fund  which  he  had  on 
deposit  in  the  Exchange  National  Bank  of 
Norfolk,  at  least  $50,000,  and  to  invest  th,e 


same  in  United  Sbites  4  per  cent,  registered 
l>ond8.  That  he  failed  altogether  to  make  the 
further  investment  of  $50,000  authorized  by 
the  decree  of  October  10, 1884.  That  during 
the  period  from  April,  1884,  to  the  failure  of 
the  bank,  in  April,  1885,  instead  of  obeying 
the  orders  of  the  court  to  invest  the  trust 
funds  in  United  States  bonds,  he  deposited 
them  in  the  Exchange  National  Bank  of  Nor- 
folk, and  afterwards  loaned  to  himself  and 
George  M.  Bain,  Jr..  the  cashier  of  the  said 
bank,  on  August  1.  1884,  $12,741  as  an  in- 
vestment of  the  f  und .    That  on  December  6, 

1884,  he  invested  $7,700  of  tlie  trust  fund  in 
154sh;iresof  the  stock  of  tlie  Norfolk  &  Ocean 
View  Railroad  &  Hotel  Company,  which  he. 
purchased  from  himself  at  par.  During  all 
this  period  he  was  a  large  borrower  from  the 
Exchange  National  Bank,  and  at  the  time  of 
its  failure  lus  individual  indebtedness  to  the 
said  bank,  and  ills  indebtedness  jointly  with 
the  cashier,  Bain,  and  others,  amounting  to 
the  enormous  sum  of  $230,320.90.  Upon 
this  state  of  facts  the  court,  being  of  opinion 
that  John  B.  Whitehead  is  legally  responsi- 
ble,  entered  the  decree  of  November  28, 1886, 
adjudicating  the  principles  upon  which  his 
accounts  should  be  settled.  The  report  wiis 
substantially  confirmed,  though  it  was  recom- 
mitted to  the  master  commissioner  with  in- 
structions to  increase  the  appellant's  commis- 
sions from  2  per  cent,  to  3  per  cent,  on  the 
par  value  of  the  assets  delivered  by  him  in 
kind  to  the  curator.  He  had  already  charged 
and  been  allowed  5  per  cent,  commission  on 
the  funds  which  passed  through  his  hands. 
The  3  per  cent,  commission  was  allowed,  in 
addition,  upon  those  iissets  which  had  not 
been  changed  in  character,  but  were  merely 
delivered  to  his  successor.  The  account  was 
thus  restated,  in  accordance  with  the  instruc- 
tion of  the  court,  and  &  personal  decree  pro- 
nounced against  John  B.  Whitehead  for 
$77,358.10.  Of  these  two  decrees  the  appel- 
lant is  here  complaining. 

He  assigns  as  error  that  the  court  held  him 
personally  liable  for  amounts  due  the  trust- 
estate  standing  to  his  credit  as  executor  and 
trustee  and  as  speciiil  commissioner  in  the 
Exchange  National  Bank  of  Norfolk  at  the 
time  of  the  failure  of  the  said  bank  in  April, 

1885.  He  was  expressly  directed  by  the  will 
to  apply  to  the  circuit  court  of  Nansemond 
fur  aid  and  direction  in  administering  the 
trust,  and  in  making  investments  of  the 
funds  of  the  estate.  As  early  as  February, 
1882,  the  chancery  jurisdiction  of  the  court 
was  invoked  by  a  suit  asking  the  direction, 
authority,  and  guidance  of  the  court  in  mak- 
ing investments,  and  to  have  the  funds  of 
the  estate  securely  invested  in  United  States 
registered  bonds, — safe  not  only  from  ordi- 
nary casualties  and  misfortunes,  but  beyond 
the  control  of  the  fiduciary  himself;  and  as 
early  as  April  term  of  the  court,  1884.  when 
he  made  the  first  report  of  funds  in  his  hands 
belonging  to  the  estate,  he  was  directed  by  a 
decree  of  the  court  to  invest  at  least  $50,000 
of  the  fund  in  United  States  4  per  cent,  reg- 
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istered  bonds.  This  he  did  not  do  until  tlie 
23d  day  of  March,  1885, — about  a  week  be- 
fore ttie  failure  of  the  bank.  At  tlie  October 
term,  1884,  it  being  apparent  that  ttie  funds 
had  largely  accumulated  in  the  hands  of  the 
executor  nnd  trustee  by  the  realization  of  as- 
sets In  New  Orleans  city  bonds,  and  the  court 
being  wholly  uninformed  that  he  had  not 
made  the  investment  of  $50,000,  ordered  by 
the  April  term  decree,  and  it  not  then  ap- 
pearing to  the  court  what  was  the  precise 
amount  in  the  hands  or  under  the  control  of 
John  B.  Whitehead,  either  as  executor  and 
trustee  or  as  special  commissioner,  the  court, 
without  discriminating  between  the  funds 
held  by  him  in  the  one  character  or  the  other, 
entered  the  decree  authorizing  him  to  invest 
the  further  sum  of  $50,000  out  of  any  funds 
in  his  hands  (in  addition  to  the  $50,000  or- 
dered to  be  invested  by  the  decree  of  the 
April  term)  in  United  States  4  per  cent,  reg- 
istered bonds.  The  purpose  of  the  court  to 
invest  the  funds  of  the  estate  in  United 
States  bonds  was  thus  clearly  and  unmistak- 
ably indicated  and  authoritatively  expressed, 
not  only  as  to  all  the  trust  funds  then  in  the 
bank,  but  also  as  to  all  such  funds  as  might 
bo  thereafter  collected  by  him,  either  as  ex- 
ecutor and  trustee  or  as  special  commissioner; 
yet.  notwithstanding  the  orders  of  the  court 
that  those  large  amounts  should  not  longer 
remain  in  the  Exchange  National  Bank,  John 
B.  Whitehead  never  did  make  the  invest- 
ment directed  by  the  decree  of  the  October 
term,  1884.  The  trust-estate  has  been  lost 
because  the  fiduciary  disregarded  and  dis- 
obeyed the  decrees  of  the  court;  and  now  he 
seeks  to  escape  his  adjudged  personal  liability, 
claiming  to  have  actedin  "perfect  good  faith" 
in  setting  his  own  judgment  above  the  wis- 
dom and  authority  of  the  chancery  court, 
who  had  jurisdiction  over  him  and  the  trust- 
estate,  and,  indetiance  of  its  decrees,  keeping 
the  large  fund  in  the  bank  in  which  he  was 
interested  as  a  large  stockholder,  of  which' he 
was  the  president,  and  from  which  he  was  a 
large  borrower.  It  appears  from  his  own 
testimony  that  on  the  1st  day  of  August, 
1884.  he  loaned  to  the  cashier  of  the  bank  and 
himself  $12,741  of  the  trust  fund,  without 
any  warrant  or  authority  whatever,  and  that, 
on  the  6th  day  of  December,  1884,  he  bought 
154  shares  of  stock  of  the  Norfolk  &  Ocean 
View  Railroad  &  Hotel  Company  from  bimBelf 
at  par;  which  transactions  were  never  dis- 
covered nor  reported  to  the  court  until  after 
the  failure  of  the  bank.  Although  he  was 
the  president  ot  the  bank,  liaving  his  o£Bce 
at  the  bank,  he  only  occasionally  made  a  cur- 
sory examination  of  the  books  of  the  bank; 
aud,  although  he  knew  that  the  cashier  of  the 
bank.  Bain,  made  loans  to  Bain  &  Bro.,  (a 
firm  of  which  the  cashier  was  a  member,)  he 
was  entirely  ignorant  of  the  extent  of  such 
loans,  or  of  the  character  and  sufficiency  of 
the  securities,  if  any  whatever. 

The  only  reason  given  by  the  appellant, 
John  B.  Whitehead,  for  keeping  these  large 
amounts  in  this  bank  of  which  he  was  presi- 


dent, and  in  which  he  was  so  largelj  Inter- 
ested, is  that  he  thought  this  a  better  invest- 
ment than  that  which  the  beneficiaries  pre- 
ferred, and  which  the  court  had  ordered.  If 
the  court  had  ever  been  informed  of  his  fail- 
ure to  obey  its  decrees,  and  he  had  assigned 
the  foregoing  reason  for  his  neglect  or  de- 
fiance of  its  authority,  he  would  have  been 
in  open  contempt;  and  now,  surely,  when 
the  trust-estate  has  been  lost  by  reason  of 
his  failure  to  obey  the  decrees  of  the  court, 
it  is  utterly  insuflScient  to  relieve  him  from  a 
responsibility  which  he  deliberately  and  con- 
tumaciously assumed.  When  a  court  hav- 
ing competent  and  actual  jurisdiction  of  the 
fund  and  the  fiduciary  has  instructed  or  au- 
thorized a  particular  investment,  it  is  the  im- 
perative duty  of  the  fiduciary  to  ol>ey,  and  to 
strictly  conform,  and  for  loss  occasioned  by 
his  failure,  neglect,  or  disobedience  to  make 
the  investment  indicated  by  the  court,  the 
fiduciary  is  personally  responsible.  Particu- 
lar inquiry  may  fail  to  disclose  to  an  out- 
sider the  true  condition  of  a  bank  reputed  to 
be  solvent;  but  John  ii.  Whitehead  cannot 
be  heard  to  plead  ignorance  of  the  financial 
condition  and  management  of  a  bank  of 
which  he  was  president,  with  daily  and 
hourly  opportunities  and  duty  to  look  and 
see  and  inform  himself,  and  in  which  he 
kept  a  large  trust-estate,  in  open  defiance  of 
the  express  directions  of  the  court,  and  whose 
cashier  he  was  apprised  was  borrowing  money 
from  it,  and  lending  money  in  unknown 
amounts  to  a  firm  of  which  that  cashier  was 
a  member.  While  he  was  depositing  the 
trust  funds  in  the  bank  he  was  himself  a 
large  borrower  from  the  bank,  and  at  the 
time  the  bank  failed  he  was  indebted,  indi- 
vidually and  jointly  with  others,  in  the  sum 
of  $230,820.90.  He  cannot  be  allowed  now 
to  plead  his  own  failure  to  make  inspection 
and  observation  which  it  was  his  duty  to 
make,  both  as  president  of  the  bank  and  as  a 
fiduciary  with  a  vast  trust-estate  in  the 
bank,  and  which  he  had  every  opportunity  to 
make.  A  fiduciary  is  required  to  act  in  good 
faith,  and  "  with  the  same  prudence  and  dis- 
cretion that  a  prudent  man  is  accustomed  to 
exercise  in  his  own  affairs."  Douglass  v. 
Stephenson's  Ex'r,  75  Va.  749;  Leake's  Ex'r 
V.  Leake,  Id.  800.  The  appellant  need  not 
have  taken  the  slightest  risk,  and  he  was  re- 
lieved even  of  the  labor  of  seeking  invest- 
ments. The  object  of  the  suit  was  to  have 
the  funds  of  the  estate  invested  in  United 
States  bonds.  The  beneficiaries  had  asked  it, 
and  the  court  had  so  decreed;  and  the  record 
does  not  disclose  any  reasonable  or  legal  ex- 
cuse for  John  B.  Whitehead's  failure  to  re- 
spect the  wishes  of  the  oestuis  que  trustent 
and  the  expressed  will  of  the  court.  The 
record  is  full  of  evidence  of  the  want  of  due 
care,  and  of  open  disregard  of  duty,  by  John  B. 
Whitehead  in  the  management  of  this  trust, 
and  the  court  below  was  right  in  holding 
that,  independently  of  the  inferences  to  be 
drawn  from  the  fact  of  bis  enormous  indebt- 
edness to  the  bank,  individually  and  jointly 
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with  tbe  cashier  and  others,  the  appellant  is 
liable  for  the  amonnt  deposited  and  lost  in 
the  bank.  When  the  aid  of  the  court  had 
been  invoked,  and  freely  and  positively 
given,  and  the  appellant  deliberately  disre- 
garded and  disobeyed  the  decrees  of  the  court 
upon  the  ground  or  assumption  that  the  pol- 
icy of  the  court  was,  in  his  judgment,  un- 
wise, tliere  is  no  legal  or  equitable  ground 
for  him  to  claim  excuse  or  immunity  from 
the  consequences  of  his  own  unwarranted  ac- 
tion, resulting  in  the  loss  of  the  trust-estate 
committed  to  bis  l^^l  and  moral  responsi- 
biUty. 

The  only  other  error  assigned  is  that  the 
court  erred  in  not  allowing  the  appellant  5 
per  cent,  commission  "on  all  receipts,"  etc. 
An  examination  of  the  record  shows  that 
the  appellant  has  been  allowed  a  commission 
of  5  per  cent,  upon  all  moneys  received  by 
him,  which  commissions,  together  with  the 
sum  of  93,000  bequeathed  to  him  by  the  will, 
make  lUs  compensation  received  for  his  serv- 
ices, up  to  the  date  of  his  resignation  as  ex- 
ecutor and  trustee  and  special  commissioner, 
amount  to  915,926.48.  Not  content  with 
this,  and  the  allowance  of  all  expenses  in- 
curred by  him  besides,  he  claimed  to  be  al- 
lowed, in  addition,  5  |>er  cent,  upon  the  as- 
sets turned  over  by  him  to  the  curator  under 
the  decree  of  the  court  of  April,  1885,  which 
amounted  to  $10,295.87  more.  The  court 
allowed  him  8  per  cent,  commissions  upon 
the  par  value  of  the  assets  delivered  by  him 
to  the  curator,  amounting  to  97,634.44,  mak- 
ing his  total  compensation  022,660.92.  He 
now  demurs,  and  claims  that  instead  of  3 
per  cent,  he  should  have  been  allowed  5. 
The  error  which  the  court  committed  was  to 
tbe  prejudice  of  the  appellees,  and  not  to  the 
prejudice  of  the  appellant,  and  they  ask  this 
court  to  correct  the  error  under  the  ninth 
rule  of  this  court,  and  to  disallow  the  appel- 
iant  any  commissions  whatsoever  upon  the 
assets  turned  over  by  bim  to  tbe  curator. 
There  Is  no  law  which  prescribes  what  cora- 
mis.siuns  shall  be  allowed  an  executor,  trus- 
tee, or  other  flduciary.  The  allowance  or  re- 
fusal of  commissions  rests  in  tbe  sound  dis- 
cretion of  the  court,  under  the  circumstances 
of  the  case.  Boyd  v.  Oglesby,  23  Grat.  689; 
Lovett  V.  Thomas,  81  Va.  256. 

The  extent  uf  the  loss  which  will  be  sus- 
tained by  the  disregard  of  the  duties  incum- 
bent upon  the  trustee  is  not  yet  fully  ascer- 
tained. The  receiver  of  the  broken  bank  re- 
fuses  to  pay  the  dividend  due  to  the  estate 
upon  the  grounc*  that  he  claims  that  the  es- 
tate is  liable  to  the  bank  on  account  of  the 
money  withdrawn  from  it  by  tbe  executor 
and  trustee  within  10  days  of  its  failure,  for 
the  purpose  of  paying  the  note  given  by  him 
to  the  National  Bank  of  the  Kepublic  for  the 
money  borrowed  from  it  by  the  appellant 
with  which  to  purchase  United  States  bonds, 
instead  of  withdrawing  from  the  trust-estate 
fund  on  deposit  to  his  credit  in  the  Exchange 
National  Bank  for  that  purpose,  as  ordered 
by  tbe  court  to  do.    No  explanation  is  given. 


although  the  appellant  himself  was  examined 
as  a  witness,  why  it  was  that  instead  of 
drawing  the  money  from  deposit  to  his  credit 
in  the  bank,  with  which  to  purchase  the 
bonds,  he  borrowed  it  ($48,944)  from  a  bank 
in  New  York,  and  permitted  the  trust  fund 
to  remain  in  the  bank,  and  perish  with  its 
failure,  nearly  six  months  thereafter.  See 
Asberry's  Adm'r  v.  Asberry,  33  Grat.  469; 
Boyd's  Ex'rs  v.  Boyd's  Heirs.  3  Grat.  125. 
We  are  of  opinion  to  affirm  the  decrees  com- 
plained of.    Affirmed. 

HiNTON,  J.,  concurs  in  tbe  opinion  and 
decree,  except  as  to  the  allowance  of  3  per 
cent,  to  the  personal  representative  on  the 
securities  turned  over  to  his  successor.  He 
does  not  regard  this  as  a  proper  case  for  such 
allowance. 


(86  Va.  »08) 

Gkatsom  v.  Gborqe  »t  al. 

(Supreme  Court  of  Appeals  of  VtrfflnUi.  Hansh 
14, 1889.) 

DeXD — Ck>Nan>EBATION — WiTKESS. 

1.  Testator  owned  a  tract  of  land  jointly  with 
his  son  W.,  and  by  a  deed  voluntary  on  its  face 
conveyed  his  moiety  to  W.'a  children.  A  bill  was 
filed  by  creditors  to  subject  it  to  testator's  debts, 
and  W.,  the  only  defendant  who  answered,  aUeeed 
that  the  deed  was  not  wholly  voluntary,  out  that 
he  and  testator  bought  the  land  for  (2,500,  and  that 
he  used  tl,500  of  his  wife's  money  to  pay  for  it,  for 
which  reason  the  conveyance  was  made.  W.'s 
deposition,  which  was  his  only  evidence,  showed 
that  the  funds  used,  though  coming  to  W.  by  Us 
wife,  bad  been  reduced  mto  possession  by  him, 
and  were  therefore  his.  The  residue  of  the  pur- 
chase money  he  testified  was  paid  from  partner- 
ship funds  belonging  to  him  and  the  testator,  but 
there  was  no  evidence  showing  the  status  of  the 

gartnersbip,  or  whether  any  portion  of  the  (1,500  . 
ad  not  been  repaid  W.  in  the  firm  dealings.  Held, 
that  if  tbe  evidence  showed  any  indebtedness  for 
the  money  used  in  paying  for  the  laud,  it  was  from 
testator  to  W.,  and  did  not  show  any  valuable  con- 
sideration for  the  deed. 

2.  W.,  having  no  interest  in  the  controversy  as 
to  the  land  in  question,  is  competent  to  testify  to 
the  facts  mentioned  on  behalf  of  his  children,  the 
grantees. 

A.  MeV.  Green,  Q.  D.  Oray,  and  J.  F.  Tttaoey, 
tor  appellant.    J.  Q.  Field,  for  appellees. 

Fauntlerot,  J.  This  is  an  appeal  from 
the  circuit  court  of  the  county  of  Culpeper, 
rendered  July  7, 1887,  in  the  canse  in  said 
court  |>ending  styled  "John  C.  Grayson,  com- 
plainant, against  Cumberland  George's  Ex- 
ecutor and  others,  defendants."  The  facts 
disclosed  by  the  record  are  as  follows,  name- 
ly: Cumberland  George  was  a  resident  of 
Culpeper  county,  Ya.,  and  in  August,  1863, 
was  seised  and  possessed  of  a  considerable 
real  and  personal  estate.  His  realty  consist- 
ed of  a  farm  of  about  663|  acres  of  land,  on 
which  he  resided,  and  of  which  he  was  tbe 
sole  owner  in  fee,  .md  also  of  an  undivided 
moiety  of  another  tract  in  the  said  county  of 
Culpeper,  containing  800  acres,  and  called 
the  "Petty  Tract, "  which  bad  been  purchased 
by  the  said  Cumberland  George  and  his  sou 
Williamson  C.  George  jointly.  On  the  18th 
day  of  August,  18^,  tbe  said  Cumberland 
George  made  bis  two  deeds,  in  which  bla 
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wife  Annie  S.  George  united,  and  on  that 
same  date  lie  made  his  last  will  and  testa- 
ment. By  one  of  the  said  deeds  he,  in  con- 
sideration of  one  dollar,  and  of  natural  love 
and  iiftHCtion  for  his  children  thereinafter 
named,  granled,  with  general  warranty  to 
bis  son  John  W.  George,  the  said  tract  of 
663^  acres,  with  power  to  sell  and  convey 
the  same;  the  proceeds  to  be  divided  equally 
among  the  said  John  W.  George  in  his  own 
right,  William  A.  Hemdon  as  trustee  for 
Elizabeth  Herndon  and  her  children,  and  the 
said  John  W.  George  as  trustee  for  M.  Eliza- 
beth George  (wife  of  Williamson  C.  George) 
and  her  children,  with  the  proviso:  "But, 
before  the  division  of  the  proceeds  of  sale  of 
the  land  is  made,  the  said  John  W.  George  is 
directed  to  pay  all  debto  due  by  said  Cumber- 
land George."  By  the  other  deed,  of  the 
same  date,  said  Cumberland  George  and 
wife,  in  consideration  of  one  dollar,  and  of 
natural  love  and  affection  to  his  grandchil- 
dren thereinafter  named,  grant,  with  general 
warranty  to,  (it  is  not  stated  to  whom,)  the 
undivided  interest  of  the  said  Cumberland 
George  in  the  Petty  form,  bought  by  said  G. 
George  and  Williamson  C.  George,  which  in- 
terest is  one-half  of  the  land;  in  trust,  that 
the  said  John  W.  George  shall  hold  the  land 
for  the  use  and  benefit  of  the  children  of 
Williamson  0.  George,  with  power  to  sell, 
«tc.  On  the  same  day  said  Cumberland 
George  made  his  will,  by  which,  after  pay- 
ment of  debts  and  expenses,  be  gives  his  wid- 
ow the  interest  on  612,000  of  Confederate 
bonds  for  her  life,  and  he  gives  the  residue 
of  bis  property,  and  the  remainder  in  the 
principal  of  the  912,000  of  Confederate  bonds, 
to  his  children,  John  W.  George,  Elizabeth 
Hemdon,  and  M.  Elizabeth  George,  (wife  of 
Williamson  G.  George,)  and  her  children  by 
Williamson  C.  George:  which  said  share  of 
said  M.  Elizabeth  George  and  her  children  is 
to  be  held  by  John  W.  George  in  trust  for 
them,  upon  the  same  trusts  as  declared  in  the 
deed  aforesaid,  for  their  benefit.  The  said 
deeds  of  August  18,  1863,  were  duly  re- 
corded in  the  clerk's  office  of  the  county 
court  of  Gnlpeper  county,  19th  of  August, 
1863.  Between  the  18th  of  August  and  Oc- 
tober, 1863,  Cumberland  George  died.  His 
said  will  was  admitted  to  probate  on  the  19th 
of  October,  1863,  in  the  county  court  of  Cul- 
peper;  and  John  W  George  qualified  as  sole 
executor,  giving  bond  and  security  as  such. 
At  May  rules,  1869,  John  C.  Grayson  (the 
appellant  here)  filed  his  bill  in  the  circuit 
court  of  Gulpeper,  claiming  a  debt  of  $1,500, 
and  interest,  as  owing  by  the  said  Cumber- 
land George  at  and  before  the  date  of  the 
mid  deeds  of  August,  1863,  and  which,  sub- 
ject to  certain  credits,  was  then  unpaid,  due, 
and  Qwing  by  the  said  George's  estate  to  the 
said  Grayson.  The  bill  charged  that  said 
debt  was  a  lien  on  the  entire  realty  of  the 
said  Gum.berland  George,  and  every  part  of 
it,  in  the  hands  of  his  grantees,  devisees,  and 
heirs;  charging  that  the  said  deeds  of  Au- 
gust 18>  18^>  were  voluntary  deeda,  and  not 


valid  against  the  then  existing  indebtedness 
of  the  said  Cumberland  George,  and  charging 
that  said  John  W.  George  had  executed  his 
bond  as  executor  in  the  penalty  of  $60,000. 
with  Edward  Hill,  John  S.  Turner,  and 
Zephaiiiah  Turner  as  his  sureties.  The  bill 
charges  that  the  said  executor  John  W. 
George  is  wholly  insolvent,  and  had  waited 
the  entire  estate,  except  the  said  undivided 
moiety  of  the  Petty  farm,  which  yet  remains; 
that  William  A.  Hemdon,  as  trustee  for  his 
said  wife  Elizabeth  Hemdon,  and  children, 
had  invested  the  proceeds  of  her  share  in  the 
663J-acre  farm  which  had  been  sold  in  land 
in  Buckingham  county;  and  that  the  said 
half  of  the  Petty  farm  and  said  investment 
in  the  Buckingham  land  were  all  the  rem- 
nant of  Cumberland  George's  estate  in  the 
hands  of  his  devisees;  and  the  bill  prays  that 
these  said  two  parcels  of  land  be  subjected  to 
the  payment  of  the  said  debt  due  by  said 
Cumberland  George  before  the  date  of  the 
said  deeds  of  August  18.  1863.  All  the  par- 
ties interested — the  executor  and  his  sur&' 
ties,  the  sons  and  their  wives,  the  daughter 
and  her  husband,  and  their  children — are 
made  defendants.  None  of  the  said  defend* 
ants  answered,  except  the  guardian  ad  litem 
of  the  infants;  and  the  cause  coming  onto 
be  heard  upon  the  bill  taken  for  confessed  as 
to  the  adults,  and  on  the  answer  of  the  in- 
fants by  guardian  ad  litem,  a  decree  was  en- 
tered  lltb  of  June,  1869,  directing  an  ac- 
count (1)  of  the  administration  of  John  W. 
George  as  executor  of  the  will  of  Cumberland 
George,  deceased;  (2)  of  the  assets  of  the  es- 
tate other  than  any  balance  due  by  the  exec- 
utor; (3)  of  the  plaintiff's  debt,  and  of  all 
other  outstanding  debts  due  by  the  estate  of 
Cumberland  George,  deceased,  and  their  pri- 
orities; (4)  of  the  disposition  made  by  John 
W.  George  of  the  proceeds  of  the  663J-acre 
farm  caUed  the  "Bell  Tract;"  (5)  of  the  value 
and  annual  value  of  the  moiety  of  the  Petty 
tract;  (6)  of  the  money  received  by  W.  A. 
Herndon,  for  Elizabeth,  his  wife,  from  the 
proceeds  of  sale  of  the  Bell  tract,  and  his  dis- 
position of  it. 

The  commissioner  reported  October  13, 
1879,  that  the  executor,  John  W.  George,  had 
appeared  before  him,  and  stated  that  he  bad 
settled  up  years  before  bis  executorial  account 
of  the  small  personal  estate,  and  had  fully 
administered,  except  as  to  two  bonds  due  the 
eshite,  which  were  worthless,  and  he  had  no 
further  account  to  settle.  The  commissioner 
does  not,  nor  does  any  one,  file  any  copy  of 
the  said  alleged  settlements  of  the  executor, 
nor  of  his  account  as  trustee  for  Mrs.  M. 
Elizabeth  George  and  children,  which  also  he 
alleged  he  had  settled.  The  commissioner 
reports  the  debt  of  complainant  Grayson  at 
$1,035,  with  interest  on  $500  part  thereof 
from  November  1,  1879,  which,  with  the 
other  debts  reported  as  due  by  the  estate, 
aggregated  in  all  $3,275.30  on  November  1, 
1879.  He  also  reports  the  value  of  the  one- 
half  of  the  Petty  farm  at  $900,  and  its  annu- 
al value  at  $75;  also  that  William  A.  Hern- 
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don  recfliTed  $20,000  Confederate  monej,  as 
his  wife's  share  of  the  proceeds  of  sale  of 
the  Beil  tract,  and  that  be  had  invested 
$10,000  of  this  in  a  tract  of  land  in  Bucking- 
ham coontv,  which  he  held,  and  which  was 
Talued  at  $560,  and  its  annual  value  at  S50. 
This  report  was  recommitted,  and  was  re- 
reported  without  change.  October  27,  1880. 

On  the  27th  of  March.  1883,  leave  was 
granted  to  Williamson  C.  George  and  bis 
wife.  Z.  T.  George,  Jamee  A.  Flint  and  Sal- 
lie  Q.,  his  wife,  Henry  II.  George,  Lucy  A. 
George,  Willie  G.  George,  and  C.  J.  Bixey, 
administrator  of  W.  A.  Herndon,  and  C.  J. 
Bixey  and  Bllzabeth,  his  wife,  and  0.  George 
Herndon,  to  file  their  answers.  An  answer 
was  filed  27th  March,  1883,  reciUng  it  to  be 
the  answer  of  Williamson  C.  George  and  M. 
Elizabeth,  his  wife,  Zepb.  T.  George,  J.  A. 
Flint  and  Sallie  G.,  his  wife,  Henry  H. 
George,  Lucy  A.  George,  and  Willie  0.  George, 
but  which  was  signed  and  sworn  to  by  Wil- 
liamson C.  George  only,  and  therefore  the  an- 
swer of  said  Williamson  C.  George  only,  and 
not  sworn  to  till  on  June  4, 1884,  nearly  15 
months  after  it  was  filed.  The  bill  remains 
confessed  as  to  all  the  other  adult  defendants. 
In  his  said  answer  the  said  Williamson  C. 
George  admits  that  the  deed  of  the  18th 
Aagust,  1863,  for  the  undivided  half  of  the 
Petty  farm,  is  on  its  face  a  voluntary  deed, 
but  he  avers  aflBrmatively  that  tt  was  not 
wholly  voluntary,  because,  as  he  avers,  Cum- 
berland George  and  be,  W.  C.  George,  bad 
bought  th6  whole  tmct  of  300  acres  fur 
•2,S)0,  of  which  the  sum  of  $1,500  was  paid 
in  cash,  which  was  made  from  the  funds  of 
his  wife,  M.  Elizabeth  George,  derived  from 
the  estate  of  lier  father,  Zephaniah  Turner, 
Jr.,  of  Kappahannoclt  county,  and  was  raised 
by  sale  of  bank  stock,  the  property  of  his  said 
wife,  M.  Elizabeth  George;  that,  at  the  time 
of  the  said  purchase  of  the  Petty  farm,  the 
said  Cumberland  George  and  Williamson  C. 
George  were  farming  in  partnership  the  said 
Bell  tract  of  663^  acres,  belonging  to  said 
Cumberland  George,  and  they  thence  on 
farmeil  the  Petty  farm  in  partnership  also, 
and  the  residue  of  the  purchase  money  for 
the  Petty  tract  was  paid  by  C.  George 
and  Williamson  C.  George  from  the  joint 
partnership  proBts  of  tbe  said  two  farms. 
He  admits  that  technically  his  wife,  the  said 
M.  Elizabeth  George,  did  not  have  a  sep- 
arate estate  in  the  property  derived  from  her 
father's  estate,  but  that  some  portions  of  it 
were  not  actuEiIly  reduced  into  possession  by 
bim,  but  had  been  set  apart  by  him,  and  re- 
garded as  her  separate  estate;  and  that  on  the 
18tb  of  August.  1863,  when  tbe  said  deed 
for  tbe  undivided  moiety  of  the  Petty  farm 
was  made,  the  said  Cumberland  George  was 
indet)ted  in  the  sum  of  $1,500  of  respondent's 
property  taken  and  applied  aa  the  cash  pay- 
ment on  the  Petty  farm. 

The  only  evidence  in  support  of  the  aflBrma- 
tive  allegations  of  this  answer  of  Williamson 
C.  George  is  the  deposition  of  the  respondent 
Williamson  C.  George  himself,  taken  June  2, 


1885.  The  estate  accounts  of  the  executor  of 
the  will  of  Cumberland  George,  deceased,  are 
not  filed,  the  books  of  Cumberland  George  are 
not  put  in  evidence,  nor  is  the  inventory  or 
other  evidence  of  the  derivation  of  any  bank 
stock  or  other  property  by  Mrs.  M.  Elizabeth 
George  from  the  estate  of  her  father,  Zepha- 
niah Turner,  Jr.,  deceased,  or  from  any  other 
source,  put  In  evidence.  Tbe  deposition  or 
W.  C.  Cfeorge  is  excepted  to,  on  the  ground 
that  he  is  incompetent  to  testify  on  behalf  of 
his  wife. 

On  the  6th  of  June,  1885,  the  circuit  court 
rendered  a  decree  sustaining  tbe  exception  to 
the  competency  of  Williamson  C.  George  as 
a  witness,  confirming  reports  of  the  com- 
missioner, and  directing  the  sale  of  the  un- 
divided moiety  of  the  Petty  farm,  allotted 
theretofore  to  the  grantees  in  the  deed  from 
C.  George  of  August  18,  1868;  and  also 
directing  the  sale  of  William  A.  Herndon's  in- 
terest  in  the  Buckingham  farm.  Tbe  moiety 
of  the  Petty  farm  was  sold,  reported,  and 
sale  confirmed  by  a  decree  of  12th  of  Septem- 
ber, 1885,  bat  without  prejndioe  to  the  right 
of  defendants  to  petifelOD  for  a  tehearing,  the 
proceeds  of  sale  to  be  deposited  in  bank  at 
Alexandria,  or  to  be  loaned  out  on  good  se- 
curity. A  petition  was  filed  for  a  rehearing, 
and  the  circuit  court  reheard  the  cause,  and 
by  its  decree  of  July  7,  1887,  it  reversed 
the  former  decree,  and  overruled  the  excep- 
tion to  Williamson  C.  George's  competeni^ 
as  a  witness,  and  adjudged  that  the  deed  of 
Cumberland  George  of  August  18, 1868,  for 
the  Petty  farm,  was  for  valuable  considera- 
tion, and  that  the  proceeds  of  the  sale  of  the 
said  moiety  passed  to  the  children  of  the  said 
Williamson  C.  George,  and,  on  their  request, 
directed  the  same  tu  be  invested  in  a  home 
for  their  mother;  and  it  ordered  that  John 
C.  Ckayson,  who  bad  borrowed  the  fund, 
$790.69,  should  pay  it  at  once.  From  this 
decree  John  C.  Grayson  has  taken  this  appeaL 

We  are  of  opinion  tliat  this  decree  com- 
plained of  should  be  reversed,  so  far  as  it  ad- 
judges that  the  deed  of  Cumberland  George  of 
August  18,  1863,  for  the  moiety  of  the  Petty 
farm,  was  founded  on  a  valuable  considera- 
tion, and  that  the  said  irolety  and  its  proceeds 
shall  pass  to  the  grantee  in  the  said  deed,  and 
is  not  liable  for  payment  of  Cumberland 
George's  debts  owing  at  the  date  of  said  deed. 
The  court  did  not  err  in  sustaining  the  com- 
petency of  Williamson  C.  George  as  a  witness 
in  the  cause.  The  gift  of  the  moiety  of  the 
Petty  farm  was  not  to  the  wife  of  the  witness, 
nor  does  she  take  any  interest  under  or  by 
virtue  of  that  deed,  in  law  or  in  equity.  Tbe 
children  are  the  only  beneficiaries  in  that 
deed,  and  their  father,  the  witness,  is  com- 
petent to  testify  on  their  behalf.  His  credi- 
bility only  can  be  affected  by  his  relation  to 
tbe  beneficiaries,  or  by  his  own  interest 

Tbe  debt  claimed  and  sued  for  by  the  com- 
plainant Grayson  is  not  contested.  The  sole 
controversy  is  as  to  whether  the  said  deed  of 
18th  August,  1863,  for  the  said  moiety  of  the 
Petty    farm,   was   voluntary    or  not,  and 
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whether  tho  said  moiety  is  or  is  not  linlile  in 
the  liands  of  the  grantees  for  tlie  dfbts  of 
Cumberland  George,  tlie  grantor,  existing  at 
the  date  of  the  said  deed.  The  said  deed  Is. 
}n  its  face,  undoubtedly  a  voluntary  deed  of 
;ift,  for  a  good,  but  not  fur  a  valuable,  con- 
sideration;  and  as  such  it  cannot  protect  the 
said  moiety,  in  tlie  liands  of  the  grantees  in 
the  deed,  from  liability  as  assets  uf  the  gran- 
tee's estate  for  payment  of  his  creditora  exist- 
ing at  the  date  of  the  deed.  There  is  noth- 
ing to  disprove  the  voluntary  character  of 
the  said  deed  but  the  dei>osition  of  the  witness 
Williamson  C.  George.  There  is  no  denial  of 
it.  but  in  hiH  answer,  and  that  by  an  aflirm- 
ative  averment.  It  is  confessed  by  every 
other  party  who  alone  have  any  interest. 
All  are  silent,  and  even  Mrs.  M.  Elizabeth 
George  says  nothing,  by  answerer  by  deposi- 
tion, though  she  would  have  been  competent 
to  testify  for  or  against  her  children.  The 
answer,  which  recites  that  it  is  the  answer 
of  all,  is  signed  only  by  W.  C.  George,  and 
is  not  even  sworn  to  for  15  months  after  it  is 
tiled.  He  is  the  only  resiiondent;  and,  if  full 
belief  be  given  to  the  answer  and  the  deposi- 
tion of  Williamson  C.  George,  it  amounts  to 
notliing.  He  says  that  Cumberland  George, 
his  father,  and  he  were  working  the  land  of 
Cumberland  George  in  partnership,  and  that 
while  so  enga>;ed  they  bought  the  Petty  farm 
jointly,  and  thereafter  tliey  worked  that  also 
in  partnership.  The  Petty  farm  cost  $2,500. 
A  cast)  payment  of  81,500  was  made  on  it, 
which  sum  is  alleged  to  have  been  raised  by  the 
sale  of  bank  stock  inherited  by  Mrs.  M.  Eliz- 
abeth George  from  her  father's  estate,  (there 
is  no  proof  of  this  from  the  records  of  the 
toui-tin  which  her  father's,  Zephaniah  Tur- 
ner, Jr.'s,  estate  was  settled  and  distributed,) 
but,  be  it  all  so,— the  answer  says  thisSl.SCiO 
was  paid  by  W.  C.  George.  He  reduced  the 
bank  stock  into  possession,  and  it  became  his, 
ami  with  it  he  paid  the  half  of  the  S2,500, 
($1,250,)  anil  $250  over.  Thus  the  one 
moiety  became  W.  0.  George's  own.  and 
Cumberland  George,  according  to  the  re- 
spondent and  witness,  became  thereby  in- 
debted, not  to  Mrs.  W.  C.  George,  but  to  W. 
C.  George  himself,  in  this  excess  of  $250,  and 
the  rentaining  $1,000  was  paid  out  of  the 
partnership  profits  of  the  two  farms.  There 
is  no  settlement  of  partnership  accounts,  and 
nothing  to  show  whether  or  not  this  $250, 
the  personal  debt  of  Cumberland  George  to 
his  partner,  W.  C.  George,  was  or  was  not 
paid  oft  in  the  partnership  transactions.  If 
it  never  was  so  paid  off,  arranged,  or  satis- 
fled.  It  was  simply  a  debt  due  by  Cumber- 
land George's  estate  like  the  others  reported. 
But  the  presumption  is  against  it.  The  wit- 
ness testifies  and  answers  that  his  father  was 
%  most  careful,  prudent  man,  accurate  in  his 
accounts,  and  anxious  to  settle  witlt  his  chil- 
dren on  terms  of  equality  and  justice,  yet  he 
disposes  of  this  moiety  as  his  own,  and  is 
careful  to  say  expressly  that  his  inierest  in 
the  Petty  tract  is  one  undivided  half,  and  he 
gives  it  to  his  grandchildren  by  a  voluntiuy 


deed.  The  executor  and  trustee  has  wasted 
the  estate,  and  W.  C.  George  and  his  wife  and 
children  have  8too<l  by  and  permitted  it. 
Tlieir  share  of  the  66aj-acre  "Bell  Tract" 
vtn-i  charged  with  the  debts  of  the  grantor. 
They  got  their  one-third  so  expressly  charged, 
without  paying  appellant's  debt  or  any  other. 
The  deed  is  plainly  voluntary  on  its  face. 
There  is  nothing  in  the  fact  (if  it  were  a 
fact)  that  Cumberland  George  owed  W.  C. 
George  $250,  a  personal  debt,  to  convert  this 
deed  for  said  moiety  into  a  deed  for  a  valuable 
consideration  to  the  children  of  W.  C.  George. 
The  said  moiety  of  the  Petty  farm  and  the 
Buckingham  land,  in  which  Elizabeth  Hern- 
don's  money  was  invested,  are  still  liable  to 
pay  the  debtof  appellant  and  other  creditors, 
if  any,  though  it  does  not  appear  whether 
the  other  debts  reported  were  paid  or  not; 
those  creditors  seem  not  to  be  claiming  any- 
thing in  this  suit. 

The  decree  complained  of  is  erroneous,  and 
must  be  reversed  and  annulled,  and  the  ap- 
pellant recover  his  costs  in  this  court.  And 
tiie  cause  will  be  sent  back  to  the  circuit 
court  of  Culpeper  county  fur  a  decree  that 
the  Buckingham  land  be  sold,  and  the  pro- 
ceeds of  it,  and  of  the  Petty  tract  already  sold, 
be  applied  to  the  payment  of  the  complain- 
ant's  costs  below,  and  of  the  debt  of  appel- 
lant,  Grayson,  and  of  such  other  debts  as  may 
be  ascertained  to  remain  unpaid.    Beversed. 


(86  Ta.  839) 

CuTHBUT  V.  Commonwealth. 

(Supreme  Court  of  Appeals  of  VirgtrUa. 
March  14, 1889.) 

CON'STITDTIOKAI.  tiAW— LiCBKSB  —  SbLLIHO  STATK 

Corposs. 
Acts  Va.  tS83-S4.  a  450,  {  65,  impoaing  a  tax  on 
the  business  of  selling  coupons  cut  from  the  bond* 
of  the  state  Is  constitutional.    Following  Com.  t. 
Maury,  82  Va.  883,  1  S.  E.  Bep.  185. 

Error  to  the  hustings  conrt  of  Petersburg. 

W.  L.  R'lyal,  for  plaintiff  in  error.    R.  A. 

Ayer»,  Atty.  Gen.,  for  the  Commonwealth. 

lIiNTON,  J.  The  petitioner  was  convicted 
of  the  offense  of  unlawfully  selling  coupons 
cut  from  the  bonds  of  the  state  of  Virginia, 
without  having  first  obtained  the  license 
therefor  required  by  law.  The  propriety  of 
this  conviction  depends  upon  the  question  of 
the  constitutionality  of  the  act  of  assembly 
imposing  a  tax  upon  the  business  of  a  cou- 
pon-broker. See  section  65,  c.  450,  Acts 
1883-84,  p.  690.  In  the  case  of  Com.  v. 
Maury,  reported  in  82  Ya.  882, 1  S.  E.  Rep. 
185,  this  precise  question  was  submitted  to 
this  court,  and  determined  in  favor  of  the 
constitutionality  of  that  act,  and  the  rcii-sons 
for  that  decision  are  fully  stated  in  the  opin- 
ion of  IticuAKDSON,  J.,  speaking  for  the 
court  in  that  case.  We  are  now  asked,  with- 
out the  citation  of  a  single  additional  author- 
ity, or  the  presentation  of  a  new  reason,  to 
reverse  that  deliberate  decision.  This  we 
cannot  do.  The  state  has,  in  our  opinion, 
the  power  to  tax  the  business  of  a  coupon^ 
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bnfter  Just  as  tt  has  the  right  to  tax  persons 
•ngaged  in  other  avocations  within  its  juris- 
diction. The  case  is  therefore  ruled  by  the 
ease  of  Com.  t.  Maury,  supra,  and  the  judg- 
ment of  the  bastings  coort  of  the  city  of 
Peterabarg  must  be  afiSrmed. 


(nok.  108) 

Matob,  Etc,  of  MoNTSzxmA  o.  Wnjaos. 

(Supreme  Court  of  Oeorgta.    Feb.  ao,  1889.) 
Flbadibo— Vakukcb— DErsoTTTa  STRaara— No- 

TICB. 

1.  In  an  action  against  a  town  for  injuries  sna- 
tabed  through  a  dfefective  sidewalk,  plaintiif  al- 
loged  that  he  fell  through  a  bridge  across  the 
tidewalk.  The  act  which  he  alleged  as  charging 
negligence  against  defendant  was  that  the  bridge 
was  Mdly  constructed.  The  evidence  showed  that 
plaintiff  was  injured,  not  by  falling  through  the 
bridge,  nor  on  account  of  the  bridge  beinj;  badly 
constructed,  but  by  stepping  into  a  Hole  which  had 
been  made  by  a  recent  rain  on  the  side  of  a  sewer. 
Held  a  fatal  variance  between  the  allegations  and 
proof. 

2.  The  afternoon  before  plaintiff  was  Injured  the 
liardest  rain  of  the  season  fell.  Before  the  rain, 
and  afterwards,  the  marshal  of  the  town  went  to 
the  place,  and  examined  it  carefully,  and  could  not 
detect  any  defect  in  the  sidewalk  or  the  sewer. 
The  injury  was  caused  by  the  dirt  and  sand  be- 
coming very  wet  from  the  hard  rain,  and  caving 
in  one  side  of  the  sewer.  HeU,  that  plaintiff  was 
BOt  entitled  to  recover,  the  detect  not  having  ex- 
isted for  a  sufficient  length  of  time  from  which  no- 
tioe  thereof  could  be  iiaerred  on  the  part  of  the 
town. 

Error  from  superior  ooart,  Macon  county; 
Fort,  Judge. 

Suit  by  one  Wilson  against  the  mayor  and 
aldermen  of  the  town  of  Montezuma,  to  re- 
cover damages  for  personal  injuries  sustained 
through  an  alleged  defective  sidewalk.  Tliere 
was  judgment  for  pluintiS.  and  defendants 
bring  error.' 

B.  G.  StmmonD,toT  plaintiicts in  error.  /. 
W.  Dupree  and  B.  A.  Hawkins,  for  defend- 
ant in  error. 

SiMUONS,  J.  Wilson  sued  the  mayor  and 
aldermen  of  Montezuma  for  damages.  In 
his  declaration  he  alleged  that  on  the  13th  of 
August,  1885,  be  was  wallcing  on  the  side- 
iralk  of  a  street  in  that  town,  at  night,  and 
when  crossing  a  little  bridge  or  crossway 
across  said  sidewalk,  covering  a  ditch  two  feet 
deep,  he  stepped  Into  a  hole  in  the  sidewallt, 
ud  near  said  crossing,  and  fell  into  the  ditch, 
whereby  he  was  injured.  He  alleged  that 
this  crossing  was  badly  constructed,  and  that 
between  the  outer  planks  and  the  earth  was 
a  hole  about  six  inches  by  twelve,  through 
which  the  petitioner  fell.  On  the  trial  of  the 
case  the  jury  found  a  verdict  for  the  plain- 
Utf,  and  the  defendants  made  a  motion  for  a 
new  trial,  which  was  overruled  by  the  court, 
and  they  excepted. 

1.  The  groonds  urged  before  ns  In  the  ar- 
gument for  a  reversal  of  the  judgment  in 
this  case  were  that  the  verdict  whs  contrary 
to  evidence  and  to  law.  We  think  that  the 
court  below  should  have  granted  a  new  trial 
CD  both  of  these,  grounds.  The  plaintiff 
made  an  entirely  different  case  by  his  evi- 
T.9B.E.no.l — 2 


dence  from  wliat  be  alleged  in  the  declara- 
tion. In  that  declaration  he  alleged  that  he 
fell  through  a  bridge  across  the  sidewalk. 
No  act  of  negligence  on  the  part  of  the  de- 
fendant was  alleged  by  him  in  his  declara- 
tion. The  only  act  which  he  alleges  in  any 
way  tending  to  charge  negligence  against  the 
defendants  was  that  the  bridge  was  badly 
constructed.  The  evidence  in  the  case  shows 
that  the  place  where  the  plaintiff  was  in- 
jured was  nut  a  bridge,  but  a  sewer  a  foot 
and  a  half  under  the  ground,  and  that  the 
plaintiff  was  injured,  not  by  falling  through 
the  bridge,  nor  on  account  of  the  bridge  be- 
ing badly  constructed,  but  by  stepping  into 
a  hole  which  had  been  made  by  a  recent  rain 
on  the  side  of  the  sewer.  The  plaintiff, 
therefore,  recovered  on  a  different  cause  of 
action  from  that  set  out  in  his  declaration. 
When  a  plaintiff  brings  a  case  into  court, 
and  makes  certain  allegations  on  which  be 
seeks  to  recover  against  the  defendant,  he 
must  abide  by  those  allegations.  He  cannot 
set  up  one  state  of  facts  in  his  declaration, 
and  recover  upon  an  entirely  different  state 
of  facts  in  the  evidence.  If  he  cannot  prove 
the  allegations  made  in  the  declaration,  then 
he  must  amend  it  so  as  to  meet  his  proof, 
provided  he  does  not  set  up  a  new  cause  of 
action.  In  this  case  no  amendment  was  of- 
fered or  made,  and,  as  said  before,  he  recov- 
ered on  a  different  state  of  facts  from  that  al- 
leged in  his  declaration,  and  this  was  con- 
trary to  law. 

2.  We  also  think  that  the  verdict  was  con- 
trary to  the  evidence.  The  overwhelming 
weight  of  the  evidence  was  that  it  had  been 
raining  in  that  vicinity  for  atwut  tliree  weeks, 
and  that  on  the  afternoon  before  this  plain- 
tiff was  injured  the  hardest  rain  of  the  sea- 
son had  fallen.  Before  this  rain,  and  after- 
wards, the  marshal  of  the  town,  whose  duty 
it  was  to  look  after  the  streets  and  sidewalks, 
went  to  this  place,  and  examined  it  carefully, 
and  he  could  not  detect  any  defect  In  the  side- 
walk or  the  sewer.  He  had  been  instructed 
by  one  of  the  street  committee  to  look  closely 
after  the  streets  and  seweis,  particularly  in 
that  part  of  the  town,  on  account  of  a  "pro- 
tracted meeting"  in  progress  in  tliat  part  of 
the  town.  If  this  witness  and  others  are  to 
be  believed,  there  was  no  defect  in  this  sewer 
on  the  afternoon  of  the  day  in  which  the 
plaintiff  was  injured.  The  injury  was 
caused  on  account  of  the  dirt  and  sand  be- 
coming very  wet  from  hard  rains,  and  Citv- 
ing  in  one  side  of  the  sewer.  If  any  acts  of 
negligence  had  l)een  alleged  against  the  de- 
fendants for  this  in  the  declaration,  we  think 
that  the  evidence  would  have  fully  disproved 
them.  According  to  the  evidence  in  this 
record,  the  ofiScers  and  servants  of  this  mu- 
nicipal corporation  exercised  all  the  care  and 
diligence  that  was  possible,  under  the  cir- 
cumstances. They  examined  this  sewer 
twice  in  one  day.  It  bad  been  there  for 
years,  and  nothing  had  ever  occurred  to  put 
them  on  notice  that  there  was  any  defect  in 
the  sewer,  or  tiiat  it  was  dangerous,  or  kkeiy 


Digitized  by 


Google 


18 


SOUTHEASTERN  REPORTER,  Vol.  9. 


(S.  0. 


to  become  so.  A  municipal  corporation  can- 
not be  held  liable  for  duniiiges  occurring  by 
reason  of  a  defect  in  its  streets,  sidewalks, 
sewers,  or  bridges,  when  it  lias  no  notice 
thereof,  or  w^en  sucli  defect  has  not  existed 
for  a  sufficient  length  of  time  from  wliich 
notice  can  be  inferred,  pi'ovided  the  corpora- 
tion has  been  guilty  of  tao  negligence  in  con- 
structing or  repairing  the  same.  According 
to  the  testimony  in  this  case,  tliis  defect  was 
of  such  a  recent  origin  that  the  oSicers  of  the 
town  government  could  not  possibly  have  had 
notice  of  it,  and  we  think,  therefore,  that  the 
jury  found  contrary  to  the  evidence.  Judg- 
ment reversed. 


(30  S.  C.  188)  — ^ 

Ov£f98  V.  Soma  Carolina  Bt.  C!o. 

(SuptviM  Court  of  South  CaroUna.    Feb.  18, 
1889.) 

lUiutoAS  CourAXiJsa—Knjjuo  Stock. 
In  an  action  against  a  railroad  company  for  kill- 
lac  plaintiff's  cow,  which  was  on  defendant's  track 
with  a  block  attached  to  her  by  a  small  rope,  an 
Instmction  that  "If  the  Injury  to  the  cow  was  in 
any  degree  the  oonseqoence  or  result  of  the  blook 
and  chain  attached  to  the  cow,  •  •  •  and  the 
injury  would  not  have  occurred  but  for  that  in- 
cumbrance, •  •  •  then  defendant  should  have 
a  verdict, "  la  not  error  of  whi^  plaintiff  can  oom- 
plain. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Kershaw,  Judge. 

Action  by  J.  G.  Guess  against  the  South 
Carolina  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals. 

James  B.  Davis,  for  appellant.  Robert 
Aldrieh  and  Braaiey  A  BarmoeU,  tor  re- 
spondent. 

SiHFSOM,  G.  J.  The  plaintiff  (appellant) 
in  the  action  below  sought  to  recover  the 
value  of  a  cow  Icilled  by  the  defendant's  train 
Of  cars  on  the  23d  of  April,  1886.  The  main 
defense  set  up  was  contribntory  negligence 
on  the  part  of  the  plaintiff,  and  it  was  the 
charge  al  the  Judge  on  this  subject  that  has 
given  rise  to  tUs  appeal.  It  seems  that  the 
cow  was  within  the  appellant's  inclosure, 
tbroQgh  which  the  track  of  the  railroad  ran. 
She  bad  a  block  attached  to  her  by  a  small 
rope.  She  was  upon  the  track  with  this  block 
attached.  The  portion  of  the  charge  com- 
plained of  was  as  follows:  "If  the  injury  to 
the  cow  was  in  any  degree  the  consequence 
or  result  of  the  block  and  chain  attached  to 
the  cow  at  the  time,  as  described  by  the  plain- 
tiff in  his  testimony,  in  preventing  the  es- 
cape of  the  animal  from  the  road,  and  that 
the  injury  would  not  have  occurred  but  for 
that  incumbrance,  preventing  the  cow  get- 
ting out  of  the  way,  then  the  defendant 
should  have  a  verdict."  Was  this  error?  is 
the  only  question  in  the  case.  Contributory 
negligence,  in  cases  of  this  kind,  is  a  good 
defense  in  law,  where  it  constitutes  the  prox- 
imate cause  of  the  injury  complained  of.  In 
Outer  V.  Railroad  Co.,  19  S.  C.  29,  this  court 
■aid:  "Where  the  pMntiff  has  contributed 
to  the  accident  to  the  extent  of  furnishing  a 
pnnimate  cauae  thereof,  the  defendant  is  ex- 


empt from  liability  as  matter  of  law,  and  the 
judge  oould  so  charge,  but  whether  a  partic- 
ular fact,  if  proved,  shall  amount  to  such 
contribution,  is  a  matter  for  the  jury,  and 
not  for  the  court."  See,  also,  Kaminit^ky  v. 
Kuilroad  Co.,  25  S.  C.  59.  "One  who  is  in- 
jured by  the  mere  negligence  of  another  can- 
not recover  at  law  or  in  equity  any  compen- 
sation for  his  injury,  if  he,  by  his  own  or  his 
agent's  ordinary  negligence  or  willful  wrong, 
contributed  to  produce  the  injury  of  which 
he  complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  the  injury  would  not 
have  happened  to  him. "  Shear.  &  li.  Neg.  §g 
24-26.  See,  also,  Gunter  v.  Manufacturing 
Co.,  15  S.  C.  456.  and  tlie  cases  there  cited. 
It  is  needless,  however,  to  multiply  authori- 
ties upon  this  point.  It  is  well  settled  by 
cases  in  this  state,  and  by  text  writers,  that 
contributory  negligence,  when  it  becomes  a 
proximate  cause  of  the  injury,  is  a  good  de- 
fense, notwithstanding  there  may  be  negli- 
gence on  the  other  side. 

Now,  the  question  is,  did  the  circuit  Judge 
go  beyond  this  rule  in  the  remarks  excepted 
to?  It  is  true  that  when  stock  is  killed  by  a 
railroad  train  the  killing,  wltliout  more,  un- 
der Danner's  Case.  4  Rich.  Law,  829,  is  pri- 
ma facte  evidence  of  negligence,  suflScient  to 
found  a  verdict  upon,  unless  this  is  over- 
thrown by  counter-testimony.  And,  even  if 
this  is  not  overthrown,  yet  if  contributory 
negligence  by  the  plaintiff  is  praved  to  the 
extent  of  furnishing  a  proximate  cause  of 
the  injury,  this  will  release  tlie  defendant. 
We  do  not  think  that  the  charge  of  the  judge 
excepted  to  weakened  the  force  of  this  prin- 
ciple to  the  defendant.  On  the  contrary, 
when  looked  at  in  one  point  of  view,  he  made 
it  more  rigid.  All  that  this  principle  requires 
from  a  defendant  is  to  prove  that  the  plain- 
tiff contributed  by  his  negligence  a  proximate 
cause  to  the  injury,  and  the  judge,  when  he 
charges  that,  charges  the  law.  Now,  the 
charge  here  might  be  construed  to  mean  that 
the  defendant  could  not  escape  responsibility 
unless  it  had  shown  that,  but  for  the  act  of 
the  plaintiff,  the  injury  would  not  have  oc- 
curred; in  other  words,  that  defendant 
should  be  required  to  sliow  that  plaintiff  had 
contributed  not  merely  a  proximate  cause, 
but  the  only  cause.  Thejudge  did  not  charge 
that  the  cow  being  upon  the  track  with  a 
block  attached  was  contributory  negligence, 
nor  that  this  block  prevented  the  cow  from 
escaping;  nor  did  he  charge  that  but  for  this 
the  injury  would  not  have  occurred.  Had 
he  done  so  this  would  have  been  invading  the 
province  of  the  jury.  But  he  charged  that, 
if  the  injury  was  the  result  of  the  block  at- 
tached preventing  the  escape,  and  but  for 
this  the  injury  would  not  have  happened, 
then  the  defendant  was  not  liable;  In  otiier 
words,  that  It  was  necessary  for  the  jury  to 
reach  the  conclusion  that  the  injury  would 
not  have  occurred  but  for  the  attached  block, 
preventing  escape,  thus  being  not  simply  a 
proximate  cause,  but  the  direct  and  absolute 
cause.    When  thus  construed,  the  charge 
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was  stronger  against  the  defendant  than  the 
settled  principle  above  required  the  judge  to 
go.  Hence  we  fail  to  see  that  the  appellant 
tdiould  complain.  We  do  not  think  that  the 
portion  of  the  charge  excepted  to,  even  when 
considered  alone,  is  obnoxious  to  objection, 
mach  less  when  the  whole  charge  is  consid- 
ered. It  Is  the  judgment  of  this  court  that 
the  jadgment  of  the  circuit  court  be  afiirmed. 

MoItkb  and  MoOowAN,  JJ.,  ooncor. 


.  (»  S.  C.  180 


Dtjbant  d.  Nash. 


(Supreme  Court  of  South  CwroUna.    Feb.  88, 
188».) 

Wills— Natubb  ov  Ebtatb. 
A  wfU  directed  testator's  realty  to  be  divided  be- 
tireen  his  wife  "and  all  my  ohudren,  share  and 
■bare  alike, "  the  wife's  portion  to  be  hers  for  her 
U/a  only,  and  on  her  death  to  "return  to  my  sur- 
Ttving  children  or  child,  or  their  legal  Issue. "  In 
ease  testator  should  leave  no  surviving  child,  nor 
legal  issue  of  suoh  child,  the  wife's  portion  was 
devised  to  testator's  mother,  brothers,  and  sisters, 
or  their  children.  Another  clause  of  the  will  di- 
rected that  on  the  death  of  either  of  testator's 
diildren  without  issue, "  his  or  her  porUon  shaU  be 
•fuaUy  divided  between  my  snrnving  child  or 
ohildren,  or  their  legal  issue, "  and  in  case  of  the 
death  or  all  the  children  without  issue,  their  por- 
tions were  to  pass  to  testator's  mother,  brothers, 
and  slaters,  or  their  children.  The  will  direoted 
that  the  property  given  to  the  ohildren  should  be 
kept  UMTOther  anal  they  either  should  marry  or 
oome  of  age.  The  testator  died  leaving  a  widow 
snd  two  daildren.  Held,  that  each  ohud  took  a 
fee  in  one-third  of  the  realty,  subject  to  be  de- 
feated by  his  or  her  death  without  Issue  before  the 
time  fixed  for  division,  in  which  case  the  dece- 
denVs  share  would  pass  to  the  survivor,  and  a  con- 
tingent remainder  in  the  widow's  third,  and  that 
OB  the  death  of  the  widow,  and  of  one  child  with- 
out issne,  both  intestate,  the  absolute  title  to  the 
vriiole  realty  passed  to  the  surviving  child. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  T.  B.  Fraser,  Judge. 

Action  by  Andrew  Clarence  Durant  against 
Shepard  Nash,  for  speciUc  performance  of  a 
drntract  to  purchase  land.  Judgment  for 
jriaintiCF,  and  defendant  appeals. 

Shepard  NasTi,  pro  te.  Haynatoorth  tt 
Cooper,  for  respondent. 

Simpson.  C.  J.  One  William  B.  Shaw, 
kto  of  Sumter  county,  died  in  1864.  He  left 
a  last  will  and  testament,  of  which  the  fol- 
lowing is  a  copy :  "First.  I  direct  ihat  a  fair 
valuation  or  appraisement  be  made  of  all  my 
personal  propierty,  (except  kitchen  furni- 
ture.) and  be  equally  divided  between  my  be- 
loved wife.  Mary  M.  Shaw,  and  all  my  chil- 
dren, share  and  share  alike.  I  will  and  direct 
that  my  said  wife  be  allowed  the  privilege  of 
choosing  her  lot  of  the  personal  property,  and 
the  said  portion  of  the  pnisoiial  property  so 
coming  to  my  said  wife  shall  be  and  remain 
hers,  and  at  her  disposal.  I  also  grive  uiy 
laid  wife  all  my  kitchen  furniture.  Second. 
I  will  and  direct  that  all  my  real  estate  be 
equally  divided  between  my  beloved  wife, 
ISxry  M.  Shaw,  and  all  my  children,  share 
and  share  alike.  The  portion  of  said  real  es- 
tate so  coming  to  my  said  wife  shall  be  hers ' 


during  her  natural  life  only;  at  her  death, 
then  and  in  that  cane  return  to  my  surviving 
children  or  child,  or  their  legal  issue,  if  any. 
In  the  event  there  being  no  surviving  child 
or  children  of  mine,  nor  legal  issue  of  theirs, 
then  and  in  that  case  the  said  portion  of  real 
estate  I  will  and  direct  shall  go  to  my  mother, 
brothers,  and  sisters;  and.  in  the  event  that 
either  of  my  brolhers  or  sisters, should  be 
dead,  then  and  in  that  cape  his  or  her  legal 
children  to  be  entitled,  and  shall  receive  such 
share  or  shares  aa  their  respective  parent  or 
parents  would  have  been  entitled  to  had  they 
been  living.  Thirdly.  I  will  and  direct  that 
all  the  ^rsonal  property  not  willed  to  my 
wife,  but  to  my  children.  In  the  event  that 
either  of  them  should  die  leaving  no  legal  is- 
sue, then  his  or  her  portion  to  be  equally  di- 
vided between  my  surviving  child  or  children. 
In  the  event  that  all  my  children  should  die 
leaving  no  legal  issue,  then  and  in  that  case 
I  will  and  direct  that  their  portion  or  portions 
shall  go  to  my  mother,  brothers,  and  sisters, 
as  provided  for  in  the  disposition  of  my  real 
estate.  Fourthly.  I  will  and  direct  that  the 
real  estate  coming  to  my  children,  that,  in  the 
event  either  of  them  should  die  leaving  no  le- 
gal issue,  then  his  or  her  portion  shall  be 
equally  divided  between  my  surviving  child 
or  children,  or  their  legal  issue.  In  the 
event  that  all  my  children  die  leaving  no  le- 
gal issue,  then  and  in  that  case  I  will  and  di- 
rect that  their  portion  or  portions  of  real  es- 
tate shall  go  to  my  mother,  brothers,  and  sis- 
ters. And  should  either  of  them — that  is, 
either  of  my  brothers  or  sisters — should  die. 
then  and  in  that  case  his  or  her  legal  issue 
shall  be  entitled  to  such  share  or  shares  as 
their  respective  parents  or  parent  would  have 
been  entitled  to  had  they  been  living.  Fifthly. 
I  will  and  direct  that  the  sever^  portions, 
both  of  real  and  personal  estate  as  directed  to 
my  mother,  brothers,  and  sisters,  or  their  le- 
gal issue,  shall  be  equally  divided  between 
them,  share  and  share  alike.  Sixthly.  I  will 
and  direct  that  the  real  and  personal  estate 
herein  given  to  my  children  be  kept  together 
until  either  should  marry  or  arrive  at  l<^al 
age;  then  let  an  equal  division  be  made,  and 
their  portions  assigned  them.  Should  there 
be  an  occasion  to  sell  any  portion  of  my  prop- 
erty for  the  payment  of  any  just  debt  that 
may  be  against  my  estate,  I  hereby  authorize 
and  empower  my  executors  to  sell  any  por- 
tion of  my  personal  property  fur  the  liquida- 
tion of  the  same. "  The  only  other  provis- 
ion of  the  paid  will  was  the  appointment  of 
executors.  The  will  was  dated  April  6, 1864, 
and  be  died  soon  thereafter.  At  the  time  of 
the  execution  of  the  will  he  had  a  wife  and 
two  children,  and  they  survived  him.  One 
of  the  children  died  in  early  infancy,  intes- 
tate, and  without  issue;  and  the  widow  died 
some  years  after  the  testator.  The  other 
child,  W.  Reese  Shaw,  becitme  of  age  years 
ago.  There  was  never  any  actual  division 
of  the  estate  of  the  testator,  either  real  or 
personal,  as  directed  by  the  will.  W.  Beese 
Shaw,  the  surviving  son,  in  February,  1888, 
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conveyed  the  tract  of  land  in  controveray  (to- 
wit,  the  real  estate  of  bis  father,  mentioned 
in  his  will)  to  the  plaintiff,  who  in  Decem- 
ber, 1888,  contracted  to  sell  the  same  to  the 
defendant,  Kash,  lot'  84,980,  to  be  paid  on 
the  execution  and  delivery  to  him  of  good 
and  sufficient  titles  in  fee-simple.  A  deed 
accordingly  was  executed  and  tendered  by 
plaintiff  to  defendant  on  the  Sd  day  of  De- 
cember, 1888.  with  covenant  of  general  war- 
ranty, etc.,  who  refused  to  receive  it  on  the 
ground  that  plaintiff's  title  was  defective. 
Whereupon  the  action  below  was  commenced 
for  specific  performance. 

The  question  in  the  case  Is  whether  W. 
Beese  Shaw  had  such  interest  in  the  real  es- 
tate of  bis  father  aa  authorized  him  to  con- 
vey the  tract  of  land  in  question,  with  good 
and  sufficient  titles,  to  the  plaintiff.  The  de- 
termination of  this  question  must  depend 
upon  the  intention  of  the  testator,  W.  B. 
Shaw,  reached  through  the  language  used  in 
the  will,  read  in  the  light  of  surrounding 
■circumstances,  with  a  careful  consideration 
■of  all  the  parts  of  the  will,  construed  so  that, 
if  possible,  as  a  whole,  it  shall  stand  together. 
Reams  v.  Spann,  26  S.  C.  564.  2  S.  E.  Rep. 
412.  Now,  the  second  clause  of  the  will  di- 
rects that  all  of  the  testator's  real  estate  be 
divided  between  his  wife,  Mrs.  Mary  M. 
Shaw,  and  all  of  his  children,  share  and 
share  alike;  the  portion  going  to  his  wife  to 
be  hers  for  life,  and  at  her  death  then  to  re- 
turn to  bis  surviving  children  or  child,  or 
their  legal  issue.  If  there  had  been  no  other 
clause  in  the  will  bat  as  above,  there  could 
be  no  doubt  but  that  Mrs.  Shaw,  tlie  widow, 
would  have  taken  a  life-estate  in  one  third, 
with  contingent  remainder  to  such  child  or 
children  of  the  testator  as  may  have  sur- 
vived her,  or,  in  case  of  the  death  of  a  child, 
to  his  legal  issue,  if  any.  But  this  clause 
went  further.  It  provided  that  in  the  event 
of  no  surviving  child  or  children,  or  their  le- 
gal issue,  that  this  portion  given  to  the  widow 
should  go  to  bis  mother,  brothers,  and  sis- 
ters, if  alive,  but,  if  dead,  then  to  their  chil- 
dren; the  children  to  take  the  share  of  the 
parent,  etc.  A  proper  construction  of  this 
clause  as  a  whole  and  independently,  we 
think,  gave  a  life-estate  to  the  widow,  with 
a  contingent  remainder  in  fee,  first,  to  the 
child  or  children  of  the  testator;  second,  to 
theirlegal  issue;  third,  to  the  mother,  broth- 
ers, and  sisters  of  the  testator;  then  to  his 
or  her  children;  the  contingency  being 
which  of  these  classes  might  survive  the  life- 
tenant.  W.  Reese  Shaw,  a  son  of  testa- 
tor, having  survived  the  life-tenant,  under 
this  constiuctio'n  took  a  fee  absolute  in  her 
third.  This  seems  to  be  conceded ;  so  that, 
as  to  that  third,  bis  conveyance  to  the  plain- 
tiff would  confer  complete  title.  In  the 
fourth  clause, — which  is  the  important  one 
here,  in  connection  with  the  sixth. — he  di- 
rected that  the  real  ^tate  devised  to  his  chU- 
dren,  in  the  event  that  either  of  them  should 
■die  leaving  no  issue,  should  be  equally  di- 
vided between  his  surviving  child  or  chil- 


dren, or  their  legal  issue;  and  in  the  event 
that  all  of  his  children  should  die  leaving  Qo 
legal  issue,  then  to  go  to  his  mother,  brothers, 
and  sisters,  as  directed  in  the  second  clause, 
with  reference  to  the  portion  given  to  his 
wife  for  life.  And  in  the  sixth  clause  he  di- 
rected that  the  real  and  personal  property 
given  to  bis  children  should  be  kept  together 
until  either  of  bin  said  children  should  arrive 
at  age  or  marry,  when  the  division  between 
them  should  be  made.  Now,  there  was  no 
life-estate  here  between  the  death  of  the  tes- 
tator and  his  children  as  to  their  interest. 
The  devise  was  to  the  children  diiectly,  and 
the  second  clause  above  directed  a  division, 
so  that  the  widow  should  have  her  portion. 
This  division  did  not  actually  take  place,  but 
in  contemplatfon  of  law  it  must  be  regarded 
as  having  been  made.  The  widow  was  en- 
titled lo  enter  at  once  upon  the  enjoyment  of 
hers,  and  the  other  portion  held  under  the 
sixth  clause  above,  subject  to  division  when 
either  child  arrived  at  age  or  married. 

Now,  what  was  the  intention  of  the  tes> 
tator  when  he  said  in  the  second  clause 
"that  his  real  estate  should  be  divided  be- 
tween bis  wife  and  all  of  his  children?" 
Did  be  mean  his  children  at  the  date  of  his 
will  or  at  his  death?  But  it  is  not  necessary 
to  discuss  that  question,  as  the  two  children 
who  were  in  being  at  the  date  of  the  will  were 
in  being  at.  his  death,  so  that  it  is  certain 
whatever  interest  was  devised  to  children 
went  to  these  two.  But  what  was  meant 
by  the  language  in  the  fourth  clause,  where 
it  is  direct«l  that  "in  the  event  either  of  his 
children  should  die  leaving  no  legal  issue, 
then  bis  or  ber  portion  shall  be  equally  di- 
vided between  my  surviving  child  or  chil- 
dren, or  their  legal  issue?"  The  testator 
must  have  meant  by  this  language  one  of 
three  things:  First,  that  bis  children  in 
being  at  the  date  of  his  will,  and  such  as 
might  be  born  before  his  death,  should  at  his 
death  take  the  property  in  fee,  except  that  if 
any  died  before  his  death  his  or  her  portion 
should  go  to  his  surviving  child  or  children, 
or  their  legal  issue  in  fee;  second,  that  the 
child  or  children  in  being  at  his  death  should 
take  the  property,  and  it  should  be  kept  to- 
gether, under  the  sixth  clause,  until  one  ar> 
rived  at  age  or  married,  when  it  should  be  di- 
vided between  them,  except  that  if  any  should 
die  without  leaving  legtd  issue  before  that 
time  such  interest  should  go  to  the  survivors 
or  their  legal  issue,  and  if  all  should  die  be- 
fore said  period  of  division,  leaving  no  legal 
issue,  then  the  whole  should  go  to  bis  moth- 
er, brothers,  and  sisters;  third,  that  the 
child  or  children  in  being  at  his  death  should 
take,  but  if  any  died  at  any  time  after  this, 
leaving  no  legal  issue,  then  to  go  to  the  sur- 
vivors or  their  legal  issue,  and  if  all  died 
without  leaving  legal  issue,  then  to  the 
mother,  brothers,  and  sisters,  etc.  If  he 
meant  the  first,  then  his  two  children  who 
were  in  being  at  the  making  of  the  will,  and 
in  being  at  bis  death,  and  the  contingency  of 
death  leaving  no  legal  issue,  which,  if  it  bad 
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happened  in  the  intermediate  time,  would 
have  defeated  them,  not  having  happened, 
thej  took  a  fee,  subject  to  no  defeasance, — 
one-third  each, — or,  rather,  one-half  each  of 
the  two-thirds  after  the  widow's  portion  had 
been  taken  oft.  And,  one  of  these  children 
having  died  since,  intestate  and  unmarried, 
his  mother,  and  brother,  W.  Reese  Shaw,  be- 
came his  heirs,  and,  the  mother  having  died 
mtestate.  W.  Reese  becnme  entitled  to  the 
whole  of  his  deceased  brother's  portion.  In 
which  event  the  conveyance  of  the  said  W. 
Reese  Shaw  to  the  plaintiff  would  be  good  as 
to  the  whole  of  the  land  conveyed.  If  the 
testator  meant  as  suggested  second  above, 
then  the  two  children  of  the  testator  took  a 
fee  each,  subject  to  be  defeated  in  each,  in 
the  event  either  died  before  the  time  fixed 
for  the  division  between  them,  leaving  no 
legal  issue,  in  which  event  the  defeated  fee 
would  go  to  the  survivor,  and,  if  both  died 
before  that  time  leaving  no  legid  issue,  then 
to  go  to  the  mother,  brothers,  and  sisten. 
One  of  the  two  died  before  the  time  fixed  for 
the  division,  leaving  no  legal  issue.  His  fee 
therefore  was  defeated,  and  went  to  the  sur- 
vivor, W.  Reese  Shaw,  who,  having  sur- 
vived the  time  fixed,  became  thereby  the  ab- 
solute owner  of  both  his  deceased  brother's 
portion  and  of  his  own,  free  from  all  con- 
tingency or  danger  of  deff^asance;  in  which 
event  his  conveyance  to  the  plaintiff  would 
carry  a  good  and  suflBcient  tlUe  to  the  whole 
land  conveyed,  as  in  the  first  instance.  If 
be  meant  as  indicated  in  the  third  sugges- 
tion above,  then,  one  of  the  children  having 
died  leaving  no  legal  issue,  but  with  bis 
brother,  the  said  W.  Reese  Shaw,  surviving, 
his  portion  became  vested  in  the  said  W. 
Reese  in  fee,  holding  his  own  share,  how- 
ever, still  dependent  upon  the  contingency 
whether  he  shall  hereafter  die  leaving  no 
legal  issue,  which  would  defeat  his  fee  of  the 
one-third  devised  to  him.  If  this  last  be  the 
true  construction  of  the  will,  then  the  con- 
veyance of  W.  Reese  Shaw  to  the  plaintiff 
would  pass  a  good  title  to  only  two-thirds  of 
the  land;  the  title  to  the  other  third  being 
still  liable  to  be  defeated  by  W.  Reese  Shaw 
leaving  no  legal  issue  at  bis  death,  when 
this  tliird  would  pass  to  the  mother,  broth- 
era,  and  sisters  of  the  testator. 

Now,  the  language  of  the  will  might  be 
construed  in  harmony  with  either  one  of  the 
three  suggestions  made  above.  But  which 
did  the  testator  mean?  If  he  had  intended 
the  first,  to-wit,  that  if  either  of  bis  chil- 
dren in  being  at  the  making  the  will  died  be- 
fore his  death,  leaving  no  issue,  tlieu  the 
property  should  go  to  such  as  might  be  liv- 
ing at  bis  death,  there  would  have  been  no 
necessity  to  use  the  word  "surviving."  The 
words  "to  his  children"  alone  would  have 
been  snfilcient.  Ronndtree  v.  Roundtree,  26 
S.  C.  450,  2  S.  E.  Rep.  474.  But  the  word 
"surviving"  was  used;  and  under  that  rule 
of  constructions  which  requires  all  the  words 
in  an  instrument  to  be  considered,  and  be 
given  some  force,  if  possible,  we  cannot 


overlook  that  word;  and  especially  it  cannot 
be  disregarded  in  this  case,  because,  when 
we  come  to  consider  the  second  suggested 
interpretation  above,  we  find  a  very  "appro- 
priate place  for  it.  Suppose  the  testator 
had  intended  to  devise  a  fee  defeasible  to  his 
children  in  being  at  his  death,  the  fee  to  be 
defeated  in  any  one  upon  his  death  at  any 
time  before  a  period  fixed  in  the  will  for  a 
division  of  the  property  between  said  chil- 
dren, leaving  no  issue,  in  which  event  thv 
share  of  said  deceased  should  go  to  the  suiw 
vivor,  or,  if  all  the  children  should  die  be> 
fore  that  time  leaving  no  issue,  then  over  to 
others,  then  the  word  "surviving"  would 
have  the  place  found  in  this  will.  Indeed, 
if  such  WHS  the  intent  and  desire  of  the  tes- 
tator, we  do  not  see  how  he  could  iwve  bet- 
ter expressed  it  than  has  been  done  here.  It 
is  true,  perhaps,  that  the  will  might  be  con- 
strued in  harmony  with  the  third  sugges- 
tion above  equally  with  the  second,  to-wit: 
That)  if  either  of  his  children  died  at  any 
time  leaving  no  legal  issue,  then  the  fee 
should  be  defeated  in  favor  of  the  "surviv- 
ing." There  this  word  would  also  be  appro- 
priate and  necessary.  Now,  which  of  these 
constructions  must  be  adopted?  The  chil- 
dren of  the  testator  were  the  primary  ob- 
jects of  his  bounty,  and 'we  must  suppose 
that  It  was  his  purpose  to  give  them  the  full 
enjoyment  of  the  property  devised  to  them, 
and,  after  it  was  put  in  their  possession  at  a 
proper  age,  that  it  should  be  theirs,  rather 
than  that  it  should  be  tied  np  for  an  indefi- 
nite period  for  the  benefit  of  collateral  re- 
lations. The  second  interpretation  above 
accomplishes  this  purpose.  And  besides, 
the  law  favors  an  early  vesting  of  estates, 
and  abhors  perpetuities,  restrictions,  and 
liinderances  to  the  enjoyment  of  property. 
We  conclude  that  the  testator  intended  as 
supposed  in  the  second  suggestion  above, 
and  that  the  deed  of  W.  Reese  Shaw  to  the 
plaintiff  ought  to  have  been  accepted  as  con- 
veying a  good  and  sufficient  title  to  the  land 
in  question.  See  Evans  v.  Godbold.  6  Rich. 
Eq.  30 ;  Roundtree  v.  Roundtree,  26  S.  C.  450, 
2  S.  £.  Rep.  474;  Reams  v.  Spann,  26  S.  G. 
561,  2  S.  £.  Rep.  412;  Schoppert  v.  Gillam, 
6  Rich.  Eq.  86;  Cripps  v.  Woloott,  4  Madd. 
11 .  It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afilrmed. 

MolTBR  and  MciGtoWAsr,  JJ.,  concur. 
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Arnold  v.  CoBintN  et  al. 

(Supreme  Court  of  Appeals  of  Wett  Firafnio. 
Feb.  25, 1889.) 

Vbitdob's  Libn— Partim. 

1.  In  a  suit  to  enforce  a  vendor's  Uen  on  land,  It 
Is  not  error  to  decree  a  sale  of  such  land  to  pay  said 
Uen,  without  making  other  oreditors,  having  sub- 
sequent liens  thereon,  parties,  and  aaoertalniDg  the 
amounts  and  priorities  of  their  debts. 

Si.  U  the  land  on  which  the  vendor's  Uen  exista 
has  been  oonveyed  by  trust  deeds  to  secure  debts, 
it  is  proper  in  suoh  suit  to  make  the  trustees  Id 
such  trust  deeds  parties,  but  It  is  not  necessary  U> 
make  the  ce«tui«  gue  tT-ustent  la  such  deeds  par- 
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Um  before  decre^ng  in  favor  of  the  parson  bold- 
taig  the  vendor's  lien. 
(Svllabua  by  the  Court) 

Appeal  from  circuit  court,  Barbour  county. 
Sam.  V.  Woods,  for  appellant.    Dayton  <£ 
Dayton,  for  appellees. 

Sntder.  p.  In  November,  1885,  Jesse  W. 
Arnold  filed  his  bill  in  tbe  circuit  court  of 
Barbour  county  against  M.  W.  Goburn,  in 
wliich  he  avers  that,  in  consideration  of  love 
and  affection  for  his  daughter,  the  wife  of 
said  Coburn,  and  $3,000  to  be  paid  in  three 
equal  annual  payments,  with  interest  from 
date,  he  did  on  November  2,  1874,  sell  and 
convey  to  said  Coburn  a  valuable  tract  of  land 
lying  in  said  county,  containing  233  acres, 
and  that  be  retained  a  vendor's  lien  in  the 
deed  for  said  83,000;  that  the  plaintiff  is  still 
the  owner  of  two  of  said  payments  of  $1,000 
each,  no  part  of  which  has  been  paid;  and 
piays  that  bis  vendor's  lien  may  be  enforced 
by  a  sale  of  said  land.  In  March,  1886,,  the 
defendant  filed  his  answer,  admitting  the  al- 
legations of  the  bill  In  all  respects,  except  as 
to  tbe  non-payment  of  said  purchase  money. 
In  regard  to  this  be  avers  that  he  and  tlie 
plaintiff  had  by  written  agreement  submitted 
all  matters  in  difference  between  them,  in- 
cluding two  of  tbe  three  bonds  given  for  the 
said  land,  to  three  arbitrators,  and  that  said 
arbitrators  made  their  award,  by  which  they 
determined  that  the  said  two  land  bonds  had 
been  reduced  by  payments  and  set-offs  to 
$1,111.43.  with  interest  from  August  1, 
1885,  and  that  this  was  all  that  remained  due 
on  said  two  land  bonds.  In  October,  1886, 
James  Pickens,  on  bis  own  petition,  was 
made  a  defendant  in  the  cause.  It  is  shown 
by  the  petition  of  said  Pickens  that  in  Janu- 
ary, 1885,  he  tiad  become  tbe  owner,  by  a.s- 
signment,  of  the  third  of  said  land  bonds, 
upon  which  be  bad,  in  March,  1886,  obtained 
a  judgment  in  said  court  for  $1,649.80  against 
the  defendant  Coburn,  and  prays  that  be  may 
be  decreed  to  have  the  first  lien  on  said  233 
acres  of  land,  etc.  In  March,  1887,  tbe  de- 
fendant Coburn  asked  leave  to  withdraw  his 
answer,  whereupon  Franklin  Maxwell,  a 
creditor  of  Coburn,  but  not  a  party  to  the 
suit,  objected  to  such  withdrawal  of  said 
Mswer;  and  the  court  permitted  Coburn  to 
withdraw  his  answer,  upon  bis  leaving  in 
the  cause  attested  copies  of  the  same,  and  the 
exhibits  filed  therewith.  Subsequently  the 
plaintiff  filed  an  amended  bill,  in  which  he 
admits  that  James  Pickens  had  become  the 
owner  of  one  of  said  land  bonds,  and  avers 
that  said  Pickens  had  since  died,  and  that 
John  D.  and  Dever  Pickens  had  qualified  as 
his  executors.  He  further  avers  that,  after 
said  233  acres  of  land  had  been  conveyed  to 
tbe  defendant  Coburn,  he,  the  said  Coburn, 
by  deed  dated  September  7, 1878,  in  which 
deed  the  plaintiff  united  as  a  grantor,  con- 
veyed the  said  283  acres  and  a  number  of 
other  tracts  of  land  to  James  E.  Hall,  trustee, 
to  secure  a  debt  of  $6,600  to  John  D.  Pickens, 
but  that  a  large  part  of  said  debt  had  been 


paid  by  the  sale  of  other  lands  of  the  saitk 
Coburn ;  that  by  another  deed,  dated  Decem- 
ber 21,  1885,  the  said  Coburn  conveyed  said 
233  acres,  with  other  lands,  to  James  Pick- 
ens  and  A.  G.  Bayton,  trustees,  to  secure  the 
payment  of  S3,00U  to  Dever  Pickens;  and 
that  by  another  deed,  dated  December  25, 
1885,  the  said  Coburn  conveyed  all  of  said 
lands  to  Thomas  A.  Bradford,  trustee,  to  se- 
cure a  large  number  of  debts  due  from  him 
to  other  creditors,  among  which  is  a  debt  of 
$5,000  to  Franklin  Maxwell.  To  this  bill 
the  said  James  £.  Hall,  trustee,  James  D. 
and  Dever  Pickens  in  their  own  rights,  and 
as  executors  of  James  Pickens,  deceased,  A. 
G.  Dayton,  trustee,  Thomas  A.  Bradford, 
trustee,  and  Franklin  Maxwell  are  made  de- 
fendants, and  its  prayer  is  for  the  same  relief 
as  that  asked  in  the  original  bill.  Tbe  de- 
fendant Maxwell  filed  his  answer  to  tliis  bill, 
and  made  part  thereof  the  answer  of  Coburn, 
and  the  exhibits  therewith  to  the  original 
bill,  which,  after  having  l)een  filed,  bad  been 
withdrawn  as  aforesaid;  and  he  averred  that 
the  withdrawal  of  said  answer  was  by  col- 
lusion between  the  plaintiff  and  said  Coburn, 
the  latter  being  the  son-in  law  of  the  former, 
and  for  the  purpose  of  defrauding  this  de- 
fendant and  other  creditors  of  the  said  Co- 
burn;  that  the  aforesaid  award  and  settle- 
ment between  tbe  plaintiff  and  said  Coburn 
was  valid  and  binding;  and  that  tbe  $1,111.- 
43  found  by  said  award  is  the  true  balance 
due  from  Coburn  to  the  plaintiff  on  the  two 
land  bonds  held  by  him.  After  this  answer 
of  Maxwell  had  been  filed  the  plaintiff 
amended  his  bill,  alleging  that  said  pretended 
award  between  him  and  Coburn  was  illegal, 
fraudulent,  and  void,  and  stating  in  detail 
the  grounds  which  rendered  it  iu  vaXiA.  Dep- 
ositions were  taken  by  both  the  plaintiff  and 
defendant  Maxwell  in  respect  to  said  arbitraf 
tion  and  award,  and  said  depositions  fully 
and  distinctly  prove  that  said  award  was  in- 
valid, both  upon  the  ground  that  it  was  ob- 
tained by  the  fraud  of  said  Coburn,  and  upon 
mistake  of  the  arbitrators  in  the  application 
of  the  law  to  the  facts,  when  they  intended 
to  decide  according  to  tbe  law.  Mathews 
v.  Miller,  25  W.  Va.  817.  On  November  2, 
1887,  the  court  entered  a  decree  against  Co- 
burn  in  favor  of  tbe  executors  of  James 
Pickens  for  $1,755.03,  being  the  amount  of 
the  judgment  recovered  on  one  of  th6  pur- 
chase-money bonds  for  the  aforesaid  233 
acres  of  land,  and  in  favor  of  the  plaintiff  for 
$3,560,  being  the  other  two  bonds  for  said 
land,  and  for  both  of  which  sums  a  vendor's 
lien  existed  on  said  283  acres  of  land,  and,  in 
default  of  the  payment  of  said  sums  within 
30  days,  the  decree  directed  the  sale  of  said 
land  to  pay  the  same,  etc.  From  this  decree 
the  defendant  Maxwell  has  appealed. 

It  is  contended  for  the  appellant  that  the 
plaintiff's  bill  is  demurrable,  because  the 
creditors  secured  in  the  three  trust  deeds  re- 
ferred to  in  the  bill  are  not  all  made  parties. 
This  court  has  repeatedly  decided  that,  in  a 
suit  to  enforce  a  vendor's  lien,  it  is  not  error 
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to  decree  a  sale  of  the  land  on  which  muAk 
lien  exists  before  ascertaining  the  amounts 
of  other  liens  on  the  land,  and  their  prior- 
ities, because  in  such  suit  the  doctrine  which 
requires  all  the  lienors  in  an  ordinary  credit- 
or's suit  to  be  made  parties  does  not  apply. 
Cunningham  v.  Uedricli,  2»  W.  Va.  679; 
Neeley  v.  Ruleys,  26  W.  Va.  686.  This  is 
conceded  to  be  the  law  of  this  state  by  coun- 
sel for  ttie  appellant,  but  it  is  insisted  that 
this  is  not  a  suit  for  the  sole  purpose  of  en- 
forcing a  vendor's  lien,  and  therefore  tlie  rule 
applicabie  to  such  suits  does  not  apply  to  this 
suit.  It  seems  to  me  this  is  purely  a  suit  to 
enforce  a  vendor's  lien,  and  that  it  was  so 
teeated  and  considered  by  the  circuit  court. 
The  trust  deeds  on  the  233  acres  are  all  sub- 
sequent in  date  and  subject  to  the  vendor's 
lien;  the  rights  of  the  creditors  secured  there- 
in were  all  inferior  to  the  said  lien  at  the 
time  they  became  creditors.  It  wns  neces- 
sary, or  at  least  proper,  to  make  the  trustees 
in  these  trust  deeds  parties,  in  order  that  a 
sale  might  divest  the  title  which  they  held, 
and  confer  upon  the  purchaser  a  clear  title. 
This  was  done  in  this  cause,  and  it  was  all 
thatought  tobe  required  in  such  oases.  I 
do  not  think  the  facts  in  this  cause  differ  es- 
sentially from  the  facts  in  the  two  cases  above 
decided,  in  which  this  court  held  it  was  not 
necessary  to  make  the  other  lienors  parties, 
or  to  ascertain  the  amounts  and  priorities  of 
their  debts.  The  relief  prayed  in  the  bill. 
and  granted  in  the  decree,  relates  wholly  to 
the  vendor's  lien,  and  in  no  manner  adjudges 
or  prejudices  the  rights  of  the  trust  creditors. 
They  may  hereafter  bring  a  new  suit,  or 
make  themselves  parties  to  this  suit,  and 
have  their  rights  determined  and  their  liens 
enforced,  not  only  against  the  other  lands 
conveyed  in  trust  for  tbem,  but  in  respect  to 
the  surplus  in  the  233  acres,  if  any  part 
thereof  remains  after  satisfying  the  vendor's 
lien.  It  is  farther  insisted  for  the  appellant 
'Aat  the  plaintiff  only  sued  for  the  enforce- 
ment of  two  of  the  land  bonds,  while  the  de- 
cree orders  the  payment  of  three  bonds,  and 
that  this  was  error.  The  most  that  can  be 
■aid  in  favor  of  this  objection  is  that  it  is 
technically  true,  but  substantially  untrue; 
because  the  amended  bill  admits  that  Pickens 
is  the  holder  of  the  third  bond,  and  that  it  is 
unpaid,  and  the  executors  of  Pickens  are 
made  parties  to  the  suit.  It  was  entirely 
proper,  in  view  of  these  facts,  that  the  decree 
shonld  provide  for  the  payment  of  all  three 
of  tlie  purchase-money  bonds.  It  apjiears  in 
the  foregoing  statements  that  the  plaintiff 
united  with  Cob  urn  and  wife  in  the  deed  of 
September  7,  1878,  by  which  the  said  233 
acres  and  other  lands  were  with  general  war- 
ranty conveyed  to  Hall,  trustee,  to  secure  a 
debt  to  John  D.  Pickens.  The  appellant 
claims  that  by  this  act  the  plaintiff  in  some 
manner  lost  tils  vendor's  lien  on  the233  acres, 
or  became  estopped  from  asserting  it  against 
the  appellant,  who  is  a  cestui  que  trust  in  a 
■ubeequeiit  deed  on  the  same  land.  I  con- 
fess I  am  unable  to  appreciate  the  force  of 


this  dalm,  or  the  alleged  legal  principle  on 
which  it  is  asserted.  The  plaintiff's  bill 
avers  that  a  large  part  of  this  Pickens  debt 
has  been  paid ;  and  the  other  lands  conveyed 
in  said  deed  to  secure  it  are  ample  to  pay 
it,  witliout  resorting  to  the  233  acres.  But, 
if  this  were  not  so,  I  cannot  see  what  right 
the  appellant,  who  is  not  a  party  to  said  deed 
or  secured  by  it,  has  to  complain.  He  is  se- 
cured, it  is  true,  by  a  subsequent  deed  on  the 
same  land,  but  his  lien  is  subject,  not  only 
to  the  right  of  Pickens  to  have  his  debt  paid 
out  of  said  land,  but  also  subject  to  the  right 
of  the  plaintiff,  if  he  is  compelled  to  pay  said 
debt,  to  be  reimbursed  by  a  sale  of  said  land, 
in  preference  to  any  right  or  claim  of  the  ap- 
pellant acquired  by  his  suljsequent  trust 
deed.  For  ttiese  reasons  I  am  of  opinion 
that  the  decree  of  the  circuit  court  should  be 
afSrmed. 

Emslish  and  Brannom,  JJ.,  oonourred. 
Gbbem,  J.,  absent. 


(S2  W.  Va.  1) 

FLEHma  0.  OuTHRiB.  Judge. 

(Suffreme  Court  of  Appealt  qf  West  Virainiek 
Jan.  12, 1889.) 

iNJUHonoic— JcsisDionoa— PaoHiBixioir. 

1.  A  court  of  eqnity  has  no  jnrladlctlon  to  enjoin 
the  secretary  of  state  from  delivering  to  the 
speaker  of  the  house  of  delegates  the  sealed  returns 
of  an  election  for  governor,  properly  transmitted 
to  bim,  and  such  uijnnction,  if  granted,  will  be 
treated  as  a  nollity, 

9.  This  oonrt  will  not  award  a  writ  of  prohibition 
against  a  circuit  court  to  prohibit  it  from  proceed- 
ing br  mandamus  to  compel  the  secretary  of  state 
to  deliver  snoh  returns,  on  the  jietltion  of  a  part^ 
who  alleges  no  other  nonnd  or  interest  in  the 
matter  than  that  he  is  the  pkdntUf  in  said  injnno- 
tion  suit,  and  that  the  olivait  court  has  ignored 
his  Injunction,  although  It  appears  that  said  ooort 
had  no  jurisdiction  to  award  said  tnamdamita. 

iSvllabus  bu  the  Court) 

Petition  for  writ  of  prohibition. 

Okey  Johnson,  J.  W.  St.  Clair,  and  Broum 
<t  Jackson,  for  petitioner.  /.  A,  ffutehtnum 
and  W.  P.  Hubbard,  for  respondent. 

Sntdes,  p.  On  January  10. 1889,  A.  B. 
Fleming  presented  his  petition  to  this  oonit, 
in  which  he  alleged  that  on  January  9,  1889, 
he  exhibited  his  bill  in  equity  to  A.  N.  Oamp* 
bell,  a  circuit  judge  of  this  state,  and  ob- 
tained from  Iiim  an  injuntion  restraining 
Henry  S.  Walker,  secretary  of  state,  from  lay- 
ing  before  the  legislature  of  the  state  the 
certiticateof  the  commissioners  of  the  county 
court  of  Kanawha  county,  purporting  to  as- 
certain the  result  of  the  general  election  held 
in  said  county  on  November  6,  1888,  for  the 
office  of  govern  or  of  this  state ;  that,  after  said 
injunction  had  been  perfected  and  served  up- 
on said  Walker,  Nathan  Gk>ff,  who  was  also 
a  defendant  to  said  bill  of  injunction,  with- 
out any  notice  to  the  petitioner,  applied  to  F. 
A,  Guthrie,  judge  of  the  circuit  court  of 
Kanawha  county,  in  term,  for  a  writ  of  man- 
damus to  compel  said  Henry  8.  Waliter,  secre- 
tary as  aforesaid,  to  do  what  be  had  been  en- 
joined from  doing  by  said  bill;  that  Jndge 
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Quthrie,  being  fully  advised  of  the  existence 
of  said  Injunction,  announced  from  the  bench 
that  he  would  ignore  and  treat  as  naught  said 
injunction,  and  thereupon  he  did  ignore  said 
injunction,  and  awarded  a  mandatntis  nisi, 
returnable  at  9  o'clock  a.  m.  on  January  10, 
1889,  commanding  said  Walker,  secretary  as 
aforesaid,  to  forthwith  deliver  said  certificate 
tu  the  speaker  of  the  house  of  delegates  of  the 
legislature;  tliat  said  Walker  has  no  personal 
interest  in  said  injunction  or  mandamus  pro- 
ceedings; and  that  petitioner  is  the  real  and 
only  opposing  party  in  interest  against  the 
said  QofF  in  any  of  said  matters.  The  peti- 
tion prayed  for  a  rule  against  said  Guthrie, 
judge,  etc.,  and  said  GofC,  to  show  cause  why 
a  writ  of  prohibition  should  not  issue  prohib- 
iting said  Guthrie,  Judge,  etc.,  from  holding 
for  naught  and  setting  aside  said  Injunction, 
and  prohibiting  him  and  the  said  Goff  from 
proceeding  in  said  mandamus  c^se  without 
notice  to  petitioner,  or  opportunity  for  him 
to  appear  and  defend  his  interests  therein. 
The  rule  was  awarded  as  prayed  for,  return- 
able on  January  11,  1889,  at  which  time  the 
respondents  appeared,  and  moved  the  court  to 
quash  the  rule.  On  the  motion  of  the  peti- 
tioner, his  petition  was  so  amended  as  to  show 
that  the  injunction  bill  averred  that  a  writ  of 
certiorari  had  been  sued  out  of  the  circuit 
court  of  Kanawha  county  by  petitioner 
against  the  county  commissioners  of  said 
county  to  supervise  and  correct  the  action  of 
said  commissioners  in  canvassing  the  vote  for 
governor  at  the  election  of  Novembers,  1888; 
that  said  writ  had  been  sued  out  on  January 
4,  1889,  and  was  still  pending;  and  that  said 
county  commissioners  had  transmitted  said 
certificate  to  said  Walker,  secretary,  etc.,  on 
December  15,  1888.  The  motion  to  quash 
the  rule,  after  having  been  argued  by  counsel 
for  the  respective  parties,  was  on  January  12, 
1889, submitted  to  this  court  for  its  decision. 
It  is  contended  by  the  respondents  that  the 
injunction  awarded  by  Judge  Campbell,  re- 
ferred to  in  the  petition,  was  void,  because  a 
court  of  equity  has  no  jurisdiction  to  restrain 
a  public  officer  from  performing  a  plain  duty 
required  by  the  constitution.  On  the  other 
hand  it  is  insisted  for  the  petitioner  that,  if 
any  jurisdiction  existed  for  the  injunction, 
l^en  the  action  of  the  circuit  court  in  the 
mandamtur  proceedings  is  such  an  abuse  of 
its  powers  and  jurisdiction  as  will  be  prevent- 
ed by  prohibition.  It  is  thus  apparent  that 
the  important  question  is,  did  the  judge  have 
jurisdiction  to  award  said  injunction?  In 
Walton  v.  Develing.  61  111.  201,  it  was  held 
that,  "where  the  law  plainly  requires  an  offi- 
cer to  perform  a  duty,  and  he  is  not  exceed- 
ing or  abusing  his  powers,  but  fairly  acting 
within  the  same,  and  a  court  iasues  a  writ  to 
restrain  him  from  its  performance,  he  must 
discharge  his  duty  as  prescribed  by  the  law." 
That  case  was  a  proceeding  for  contempt 
against  election  officers  for  holding  an  elec- 
tion in  disobedience  to  an  order  of  injunc- 
tion, and  in  which  the  court  held  that  the 
injunction,  having  been  issued  without  au- 


thority, was  void,  and  that  there  was  no  con- 
tempt in  disobeying  it.  The  court,  in  its 
opinion,  says:  "In  such  case  what  must  con- 
trol the  officer, — the  mandate  of  tlie  court 
or  the  plain  behests  of  the  law  'f  The  court, 
as  well  as  the  inferior  officer,  must  be  gov- 
erned by  the  law.  When  the  law  imposes  a 
positive  duty  upon  a  public  functionary,  and 
a  court  commands  him  not  to  perform  it,  he 
must  obey  the  law,  and  disobey  the  writ  of 
the  court. "  In  Moulton  v.  Beid,  54  Ala.  320, 
it  was  decided  that  a  court  of  equity  has  no 
jurisdiction  to  enjoin  the  person  declared 
elected  to  a  municipal  office  from  using  hii 
certiflcate  of  election,  where  the  law  provides 
for  a  contest.  In  Smith  v.  Myers,  109  Ind, 
1,  9  N.  E.  Rep.  692,  it  was  held  that  "th« 
courts  have  no  jurisdiction  of  a  suit  to  enjoin 
the  secretary  of  state  from  delivering  to  the 
speaker  of  the  house  of  representati  ves  the 
sealed  returns,  alleged  to  be  wrongful  and 
illegal,  of  an  election  for  lieutenant  governor, 
which  are  directed  to  the  speaker  as  required 
by  law,  in  care  of  the  secretary,  and  are  to 
be  delivered  to  h  i  m  by  the  latter. "  The  conrt 
in  its  opinion  says:  "It  is  a  principle  of  con- 
stitutional law,  declared  in  our  constitution 
and  enforced  by  many  decisions  of  our  own 
and  other  courts,  that  the  departments  of 
government  are  separate  and  distinct,  and 
that  the  officers  of  one  department  shall  not 
invade  any  other.  To  Interfere  by  injunction 
in  this  case  would  involve  a  violation  of  this 
fundamental  principle,  as  a  conflict  between 
two  great  departments  of  the  government 
would  result  from  an  exercise  of  the  juris- 
diction invoked  by  the  appellant.  The  gen- 
eral assembly  has  power  to  compel  the  attend- 
ance of  persons  at  its  sessions,  and  to  compel 
the  production  of  papers  which  are  necessary 
to  enable  it  to  justly  and  intelligently  dis- 
charge its  duties  and  exercise  its  functions. 
If  the  judiciary  should  enjoin  the  secretary 
of  state  from  delivering  to  the  speaker  the 
papers  described  in  the  complaint,  and  the 
general  assembly  should  demand  their  deliv- 
ery to  the  officer  to  whom  they  are  addressed, 
a  conflict  of  authority  would  arise  which  no 
tribunal  could  effectually  determine.  If  the 
secretary  should,  in  such  case,  yield  to  the 
demand  of  the  general  assembly,  he  would 
be  in  contempt  of  the  authority  of  the  court, 
and  liable  to  punishment;  if,  oc  the  other 
hand,  he  should  disobey  the  command  of  the 
general  assembly,  he  would  be  in  contempt 
of  its  authority,  and  subject  to  punishment. 
If  the  general  assembly  should  deem  it  the 
duty  of  the  secretary  of  state  to  deliver  the 
papers,  it  would  not  require  the  aid  of  the 
courts  to  compel  its  performance,  for  it  pos- 
sesses the  power  to  coerce  the  pzxxluction  of 
papers  and  documents.  *  *  *  It  is  ap- 
parent, therefore,  that  as,  on  the  one  hand, 
the  general  assembly  would  not  require  the 
aid  of  the  courts,  by  mandamus  or  otherwise, 
to  compel  the  production  of  papers  addressed, 
by  direction  of  the  constitution  and  the  stat- 
ute, to  the  presiding  officer  of  one  of  its 
branches,  so,  on  the  other  hand,  the  courts 
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cannot  by  injunction  restrain  it  from  obtain* 
ing  thoee  papers,  nor  bj  indirection  prodace 
that  result  by  stopping  them  in  the  luinds  of 
one  wbom  the  law  makes  a  mere  custodian." 
Our  constitution  and  statute,  in  respect  to 
the  question  before  us,  are  almost  identical 
with  those  of  Indiana,  and  the  facts  in  the 
case  from  which  I  have  quoted  and  the  one 
at  bar  are  so  nearly  alilse  as  to  make  the  opin- 
ion from  which  the  above  quotation  is  taken 
a  very  apposite,  though  not  an  absolutely 
binding,  authority  in  the  case  under  consid- 
eration. Without  referring  to  other  authori- 
ties, of  which  there  are  many,  it  is  sufficient 
to  say  that,  according  to  well-settled  princi- 
ples of  law,  I  am  clearly  of  opinron  that,  un- 
der our  constitution  and  statutes,  a  court  of 
equity  has  no  jurisdiction  to  award  an  in- 
junction, in  a  case  such  as  the  one  made  in 
the  petition  in  this  case.  Our  constitution 
(article  7,  §  3)  declares:  "The  returns  of 
every  election  for  the  above-named  officers 
[one  of  whom  is  the  governor]  shall  be  sealed 
np  and  transmitted  by  the  returning  officers 
to  the  secretary  of  state,  directed  to  'the 
speaker  of  the  house  of  delegates.'  who  shall 
immediately  after  the  organization  of  the 
house,  and  before  proceeding  to  business, 
open  and  publish  the  same,  in  the  presence  of 
a  majority  of  each  house  of  the  legislature, 
which  shall  for  that  purpose  assemble  in  the 
ball  of  the  house  of  delegates;"  and  ample 
provision  is  made  by  statute  to  compel  the 
production  of  papers  before  either  house  of 
the  l^slature.  Code  1887.  §  7,  c.  12.  The 
eighteenth  section  of  article  6  of  tbe  consti- 
tution provides  that  tbe  regular  biennial  ses- 
sion of  the  legislature  "shall  commence  on 
the  second  Wednesday  of  January,"  which 
for  t^e  year  1889  was  on  the  9th  day  of  Jan- 
oary.  It  is  thus  show  i  that,  at  the  time  the 
injunction  in  question  was  granted,  the  leg- 
islature was  in  actual  session,  indeed,  it  was 
presumably  this  very  fact  that  prompted  its 
issuance;  for  otherwise  there  could  have  been 
no  delivery  of  the  election  returns  by  the  sec- 
retary of  state,  and  therefore  no  necessity  for 
the  injunction.  And  the  legislature,  a  co- 
ordinate branch  of  the  state  government,  be- 
ing in  session,  and  having  exclusive  control 
over  the  said  certificate  or  election  returns 
for  governor,  and  possessing  plenary  power 
to  compel  their  delivery,  .the  courts  had  no 
Jarisdiction  or  control  over  said  returns  by 
injunction  or  otherwise.  They  had  been  de- 
livered to  the  secretary  of  state  in  the  man- 
ner prescribed  by  law  biefore  any  proceeding^ 
bad  been  taken  in  the  courts  in  respect  to 
them,  as  is  shown  in  the  petition  in  this  case. 
As  the  statute  (section  23,  c.  3,  Code)  has 
made  it  the  positive  duty  of  the  secretary  of 
state  to  deliver  the  same  to  the  speaker  of 
tbe  house,  the  said  injunction  was  an  abso- 
lute nullity,  and  constituted  no  ground  for 
the  refusal  of  said  officer  to  discharge  that 
duty. 

It  will  be  observed  that  the  said  injunction' 
is  the  only  ground  alleged  in  the  petition  for 
the  writ  of  prohibition,  and,  wbile  it  is  .ap- 


parent from  what  we  have  already  said  that 
the  mandamus  complained  of  was  improper- 
ly awarded  by  the  circuit  court,  yet,  as  the 
petitioner  does  not  by  his  petition  show  sucb 
interest  or  right  as  would  entitle  him  to  in- 
terfere in  or  complain  of  said  mandamtu,  we 
cannot  at  his  instance,  for  any  ground  al- 
leged in  his  petition,  take  cognizance  of  said 
proceedings,  or  award  the  writ  of  prohibi- 
tion. For  these  reasons  the  motion  to  quash 
the  rule  is  sustained,  and  the  writ  denied. 

Obeen,  Enqlish,  and  Bbahnom,  JJ..  con- 
curred. 


(«  W.  Va.  IM) 

Shebbabd's  Ash'b  v.  Keiteb'b  Ash's. 

{Supreme  Court  of  Appeals  of  West  ViirainAa. 
Feb.  11, 1889.) 

RbVIVAI.   09  JUSOKKNT— LlIOTATIOM   OF  AOTIOm. 

Under  seotions  11,  13,  o.  189,  of  the  Code  a  Judg- 
ment can  be  revived  by  sotrefaeUis  against  the  per- 
sonal representative  of  tbe  debtor  within  10  years 
from  the  retnm-day  of  the  last  ezecntion,  though 
that  time  may  be  more  than  10  years  from  the  date 
of  the  judgment:  provided  such  revival  be  made 
within  5  years  from  the  quallfloation  of  such  rep- 
resentatlveu 

{Syllabus  bu  the  Court.) 

Error  to  circuit  court,  Hampshire  county. 

On  the  4th  day  of  April,  1881,  the  presi- 
dent, directors,  and  company  of  the  Farmers' 
Bank  of  Virginia,  use  of  B.  B.  Sherrard,  sued 
out  of  the  circuit  court  of  Hampshire  county 
a  writ  of  scire  /aoias  to  revive  a  judgment 
recovered  by  them  on  the  8th  of  November, 
1856,  against  George  Keiter,  for  $1,200  and 
$2.01,  with  interest  on  whole  from  5th  of 
July,  1855,  and  costs.  The  writ  averred  that 
on  the  12th  of  November,  1856,  an  execution 
issued  on  the  judgment,  wliicb  was  returned 
"No  property  found,"  and  that  on  17th  of 
AprU,  1860,  a  second  execution  issued,  r». 
turnable  in  May,  1860,  whicb  was  returned 
"No  property  found."  It  averred  the  death 
of  Keiter,  and  that  on  the  7th  of  September. 
1880,  administration  of  his  estate  was  granted 
to  the  sheriff,  defendant  to  said  writ.  The 
defendant  filed  a  plea  of  the  statute  of  limita- 
tions, averring  that  more  than  10  years  had 
elapsed  from  the  date  of  the  judgment  to  the 
issuing  of  the  scire  facias,  to  which  plea  the 
plaintiff  entered  a  demurrer,  which  the  court 
overruled.  The  plaintiff  then  filed  three  rep- 
lications to  the  plea,  to  which  defendant  de- 
murred, and  bis  demurrers  were  sustained. 
Facts  were  agreed,  and  the  case  submitted 
on  them,  viz.,  that  judgment  was  rendered 
and  execution  issued  and  returned  at  the  date 
as  and  for  the  amount  stated  in  the  sci.fa., 
and  that  the  plaintiff  could  not  truly  make 
the  affidavit  prescribed  by  section  27,  c.  106. 
of  tbe  Code,  and  that  plaintiff's  right  to  sut 
out  execution  was  obstructed  by  war,  insur> 
rection.  and  rebellion  from  the  17th  day  of 
April.  1861.  to  March  1,  1865.  The  replica- 
tions referred  to  were:    (1)   That  plaintiff 
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oonid  not  truly  make  the  afSdavit  prescribed 
by  section  27,  c.  106,  of  the  Ck>de;  (2)  that 
his  right  to  sne  out  execution  was  obstructed 
by  war,  insurrection,  and  rebellion  from  the 
1st  day  of  June.  1861,  to  17th  day  of  No- 
vember, 1865;  (8)  that  his  right  to  sue  out 
execution  was  obstructed  by  war,  insurrec- 
tion, and  rebellion  from  the  17th  day  of 
April,  1861,  to  Ist  day  of  March,  1865.  Rob- 
ert B.  Sherrard  filed  an  affidavit  that  he  could 
,not  truly  take  the  oath  prescribed  by  section 
27,  c.  106,  of  the  Code.  On  the  20th  day  of 
February,  1882,  the  circuit  court  entered  an 
order  finding  that  at  the  time  of  the  issuing 
of  the  $oire  fadat  more  than  10  years  had 
elapsed  from  the  date  of  the  judgment,  ex- 
cluding the  period  from  the  17th  of  April, 
1861,  to  6th  of  February,  1873,  and,  express- 
ing the  opinion  that  the  judgment  was  barred, 
refused  to  revive  or  award  execution  on  it, 
and  gave  the  defendant  his  costs.  The  plain- 
ttfl.  Sherrud's  administrator,  obtained  this 
writ  of  error. 
B.  L.  Floumoy,  for  plaintiff  in  error. 

Bkannok,  J.,  {after  stating  the  faett  as 
dbooe.)  The  circuit  court  evidently  pro- 
ceeded under  the  view  that  under  section  11, 
c.  139,  Code  1868,  where  there  has  been  a 
change  of  parties  by  death,  10  computable 
years  after  its  date  would  bar  the  judgment, 
notwithstanding  less  than  10  years  had 
elapsed  from  the  return-day  of  the  last  ex- 
ecution; but  that  construction  of  that  section 
has  been  overruled  by  the  case  of  LaidWy  v. 
Kline's  Adm'r,  23  W.  Va.  565,  holding,  in 
point  6  of  the  syllabus,  that  under  sections  11; 
12,  a  189,  Code  1868,  a  judgment  may  be  re- 
vived by  scire  facias  against  a  personal  rep- 
resentative of  the  judgment  debtor  within 
10  years  of  the  return-day  of  the  last  execu- 
tion issued-  thereon,  although  that  time  may 
be  more  than  10  years  after  the  date  of  the 
Judgment:  provided  such  revival  be  made 
within  five  years  from  the  date  of  the  quali- 
'  flcation  of  such  representative.  Therefore 
the  plea  averring  that  more  than  10  years  had 
elapsed  from  the  date  of  the  judgment  was 
not  good,  because  the  seire/aaias  alleged  that 
two  executions  had  issued, — the  last  return- 
able in  May,  1860, — and  the  plea  therefore 
did  not  answer  its  averment,  and  the  demur- 
rer to  it  should  have  been  sustained.  The 
gea  fixing  the  date  of  the  judgment— Sth  of 
ovember,  1856 — as  the  initial  day  of  the 
running  of  the  statute,  the  replications  were 
no  answer  to  it,  for,  excluding  all  the  time 
which  they  sought  to  exclude  from  computa- 
tion, still  there  would  remain  10  years  run- 
ning time  under  the  statute  from  date  of  the 
judgment,  and  in  that  view  they  were  prop- 
erly rejected;  but  if  the  plea  had  not  based  it- 
self on  the  date  of  the  judgment,  but  on  the 
return-day  of  the  last  execution,  which  it 
should  have  done,  the  replications  would  have 
been  good.  The  judgment  upon  the  scire 
facias  must  be  reversed,  with  costs  to  the 
plaintiff  in  error,  and  the  plaintiff's  demur- 
rer to  the  the  defendant's  plea  sustained,  and 


said  plea  rejected,  and  the  cause  is  remanded 
to  said  circuit  court  for  furtlier  proceedings. 

Sntdeb,  p.,  and  Gbeen  and  Emolisq,  JJ.^ 
concurred. 


(S2  W.  Va.  M7) 
Bebbbaiiii*b  Asm'b  v.  Kbitbb's  Adic'b. 

(SuprerM  Court  nf  Appeals  of  West  Viratnia, 
feb.  11, 1889.) 

Error  to  dronlt  court,  Hampshire  county. 
S.  L.  Floumof/,  tor  plaintiff  in  error. 

BiuiTNON,  J.  On  the  4th  day  of  April,  1881,  It 
B.  Sherrard  sued  out  of  the  circuit  court  of  Hsmt^ 
shire  county  a  writ  of  scire  facias  to  revive  a  Judg- 
ment recovered  by  him  againat  Oeorge  Kelter  on 
the  8th  of  November,  1866,  for  tl,750,  with  interest 
and  ooBts,  in  the  county  court  of  Hampshire.  The 
writ  averred  that  on  the  18th  day  of  November, 
1856,  ezeoDtion  issued  on  said  judgment,  whioa 
was  returned, "  No  property  found ; "  and  thaton  tbe 
17th  of  April,  1860,  another  execution  issued  on  said- 
judgment,  returnable  to  May,  1800,  and  returned, 
"  No  property  found. "  It  averred  the  death  of  Eei- 
ter,  and  that  on  the  7th  of  September,  1880,  admin- 
istration of  his  estate  was  granted  to  the  sheriff, 
defendant  to  said  writ.  Precisely  the  same  plead- 
ings were  filed,  the  same  faots  agreed  acd  the 
same  action  of  the  court  was  had  thereoB,  and  the 
same  judgment  against  the  plaintiff,  as  in  the  case 
of  Sherrard's  Adm'r  v.  Keiter's  Adm'r,  ante,  25, 
(decided  at  this  term,)  and  Sherrard's  administra- 
tor obtained  this  writ  of  error ;  and  for  the  reasons 
g^ven  in  the  opinion  in  that  cause  the  judgment 
upon  the  scire  tacUis  must  l>e  reversed,  with  costs 
to  plaintiff  in  error,  the  plaintiff's  demurrer  to  the 
defendant's  plea  sustained  and  the  plea  rejected, 
and  the  cause  Is  remanded  to  said  droult  court  tor 
further  proceedings  therein. 

Sntdbb,  p.,  and  Bmousb  and  Oaanr,  JJ.,  oon- 
ourred. 


(31  W.  Va.  3»3> 
GoFP  V.  Wilson. 

(Supreme  Court  of  Appeals  of  West  Vlr(Kn<a. 
March  10, 1889.) 

ELscnoira— QovKRiroK— MAHSiJiUB. 

When  neither  the  speaker  of  the  house  of  dele- 
gates, nor  the  joint  assembly  of  both  houses  of  the 
legislature,  convened  under  section  8  of  article  7  of 
the  constitution  of  this  state  for  the  purpose  ot 
opening  and  publishing  the  returns  of  the  edection 
for  the  office  of  governor,  does  in  fact  open  and 
publish  the  returns  in  respect  to  said  office,  or  de- 
clare any  person  elected  to  that  office,  this  court 
cannot  by  man^rKUS  adjudge  the  person  who  ap- 
pears from  the  returns  certmed  to  the  speaker  of 
the  house  to  have  received  the  highest  number  of 
votes  for  that  office  to  be  the  governor,  and  com- 
pel the  person  who  was  the  governor  during  the 
preceding  term  to  deliver  the  office  and  its  In- 
signia to  nlm. 

{SyUaims  by  the  Ooturt} 

Petition  for  mandamus. 

Petition  by  Nathan  Gk>ff  for  mandamtts  to 
compel  E.  W.  Wilson  to  deliver  to  petitioner 
the  office  and  insignia  of  governor  of  the  state. 

W.  P.  Hubbard,  J.  A.  Hutchinson,  and 
Abram  Burlew,  for  petitioner.  J.  W.  St, 
Clair,  E.  W.  Wilson,  and  Atty.  Gen.  CaUb, 
tDsll,  for  respondent. 

Snyder,  P.  On  March  7,  1889,  Nathan 
Goff  presented  his  petition  to  this  court,  then 
in  session,  in  which  the  petitioner  avers,  in 
substance,  as  follows:  That  at  the  general 
election  held  in  this  state  on  November  6, 
1888,  he  was  voted  for  and  elected  by  the 
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qualified  voters  to  the  oflScia  of  governor  of 
the  slate  for  the  term  cummencing  on  March 
4,  1889;  that  the  commissionera  of  the  re- 
spective  county  courts  ascertained  the  result 
of  said  election  in  their  several  counties  in 
respect  to  the  office  of  governor  in  the  man- 
ner prescribed  by  law,  and  made  out  and 
signed  certificates,  which  they  transmitted, 
in  due  form  of  law,  to  the  secretary  of  state, 
in  sealed  envelopes,  directed  to  the  speaker 
of  the  house  of  delegates;  that  the  secretary 
of  state  delivered  said  certificates  to  the 
speaker  of  the  house  as  required  by  law;  that 
said  certificates  contained  the  result  of  said 
«lection  for  the  auditor  and  the  other  execu- 
tive officers,  as  well  as  for  governor,  and  all 
of  said  county  certificates  were  inclosed  in 
one  envelope;  that  the  speaker  of  the  house, 
in  the  presence  of  a  majority  of  each  house, 
assembled  in  the  house  of  delegates  for  that 
purpose,  opened  the  envelopes  containing  ali 
the  said  certificates  and  returns,  and  as  to 
the  aforesaid  offices  other  than  governor  pub- 
lished the  same,  and  as  to  the  office  of  gov- 
ernor the  said  certificates  and  returns,  after 
tbey  had  been  opened  as  aforesaid,  were  de- 
livered to  a  committee  of  the  legislature,  ap- 
pointed under  the  statute  relating  to  contests 
for  governor,  to  report  upon  the  same;  tliat 
the  said  certificates  and  returns  with  respect 
to  the  office  of  governor  showed  that  for  said 
office  petitioner  received  at  said  election  78,- 
714  votes,  A.  B.  Fleming  received  78,604 
votes,  and  all  other  persons  together  received 
for  said  office  less  than  5,000  votes,  thereby 
■liowing  that  petitioner  had  received  a  plu- 
rality of  all  the  votes  cast  for  said  office  at 
said  election;  that  said  A.  B.  Fleming  had 
caused  a  notice  of  contest  for  the  office  of 
governor  to  be  given  to  petitioner,  and  he 
in  tnm  had  a  counter-notice  given  to  said 
Fleming,  both  of  which  notices  had  been 
served,  and  were,  on  January  17,  1889,  pre- 
sented to  the  legislature,  and  printed  at  large 
upon  the  journal  of  the  house  of  delegates, 
which  notices,  as  well  as  the  Journals  of  the 
senate  and  house  of  delegates,  so  tar  as  the 
same  show  the  action  had  with  respect  to 
ascertaining  the  result  of  said  election,  and 
in  the  matter  of  said  contest  for  the  office  of 
governor,  are  made  parts  of  the  petition; 
that  on  March  4,  1889,  petitioner  took  the 
oath  of  office  of  governor  in  the  manner  pre- 
scribed by  law,  iind  on  the  afternoon  of  that 
day  he  went  to  the  governor's  office  in  the 
state  capitol,  where  he  found  E.  W.  Wilson, 
who  had  been  elected  governor  at  the  elec- 
tion held  in  1884,  and  had  held  said  office 
for  four  years  ending  on  said  4tb  day  of 
March,  1889,  and  still  had  in  bis  possession 
the  property  and  insignia  of  said  office,  and 
demanded  of  him  the  possession  of  said  office, 
and  the  property  and  insignia  of,  belonging, 
and  pertaining  thereto,  but  the  said  Wilson 
refused  to  surrender  and  deliver  such  posses- 
sion to  petitioner,  and  held  and  still  holds 
and  detains  the  said  office,  property,  and  in- 
signia, against  the  right  and  demand  of  pe- 
titioner, and  declares  that  be  will  continue 


to  do  so.  Petitioner  insists  that  he  was  elected 
to  the  office  of  governor;  that  neither  the 
speaker  of  the  house,  the  two  houses  of  the 
legislature,  nor  either  of  them,  did  or  would 
declare  him  elected,  but  wholly  failed  and 
refused  to  do  so,  or  to  declare  anyone  electe*> 
to  said  office;  and  that  such  failure  to  make 
such  declaration  cannot  affect  his  right  to 
said  office.  Petitioner  therefore  prays  for 
the  writ  of  mandamus  against  said  £.  W. 
Wilson,  to  require  him  to  show  cause  why 
he  should  hot  be  compelled  to  surrender  to 
petitioner  said  office,  and  all  the  property  and 
insignia  belonging  thereto,  etc.  IJpon  the 
presentation  of  said  petition  the  defendant, 
E.  W.  Wilson,  appeared  in  court,  and  waived 
process,  and  demurred  to  and  moved  to  quash 
said  petition,  which  it  was  agreed  by  the  par- 
ties should  be  treated  as  an  alternative  writ; 
and  it  was  further  agreed  that  the  case  should 
be  heard  upon  said  petition,  demurrer,  and 
motion  to  quash  without  further  pleadings, 
and  determined  upon  its  merits,  without  re- 
gard to  merely  technical  objections  or  ques- 
tions. The  case  was  afterwards  fully  argued 
and  submitted  to  the  court. 

It  appears  from  the  journal  of  the  house  of 
delegates,  which  is  made  a  part  of  the  afore- 
said petition,  that  the  following  resolutions 
were  adopted  by  the  joint  vote  of  the  two 
houses  of  the  legislature  assembled  in  the 
bouse  of  delegates  for  the  purpose  of  com- 
plying with  section  3  of  article  7  of  the  con- 
stitution of  this  state,  relative  to  the  returns 
of  the  election  for  state  officers,  held  Novem- 
ber 6, 1888:  "  Whereas,  it  appears  that  there 
is  a  contest  as  to  the  result  of  the  election  for 
governor  of  the  state,  as  set  forth  in  the  peti- 
tion and  notice  of  the  Hon.  A.  B.  Fleming 
against  the  Hon.  Nathan  Qoff,  presented  h^ 
fore  this  joint  assembly  this  day,  therefore 
be  it  resolved,  that  the  publishing  and  dec- 
laration of  the  result  of  the  vote  for  the  said 
office  of  governor  be  suspended  until  said 
contest  be  decided  in  the  manner  prescribed 
by  law.  Resolved,  that  it  is  hereby  declared 
as  the  opinion  and  decision  of  this  joint  as- 
sembly, that  the  mere  reading  of  the  returns 
of  the  election  of  governor,  already  opened, 
shall  not  b6  oonstmed  togive  either  the  Hon. 
N.  Goff  or  the  Hon.  A.  B.  Fleming  any  claim 
or  right  to  the  office  of  governor,  and  that  all 
of  the  returns  of  the  sidd  election  shall  be  re- 
ferred witliout  reading  any  pf  the  returns  not 
yet  opened  to  the  joint  committee  provided 
by  the  law,  relating  to  contests  for  the  office 
of  governor,  and  be  hereafter  considered  and 
have  the  effect  as  if  none  of  the  said  returns 
had  been  read."  It  further  appears  that  a 
joint  committee  of  the  two  houses  was  ap- 
pointed to  examine  and  report  upon  the  con- 
test between  Fleming  and  GoCf  for  the  office 
of  governor,  and  all  tlie  returns  and  papers 
relating  thereto  were  referred  to  said  commit- 
tee. It  further  appears  upon  said  journal 
that  on  January  4,  1889,  an  order  was  made 
by  the  circuit  court  of  Kanawha  county,  su- 
perseding the  certificate  of  the  commissioners 
of  the  county  court  of  Kanawha  county  as- 
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zertalning  the  resnlt  of  the  election  for  the 
oflBce  of  governor,  held  on  November  6, 1888, 
in  said  county.  Other  facts  appearing  upon 
said  journal  may  be  hereinafter  referred  to, 
so  far  as  they  may  be  found  material  to  the 
matters  under  consideration.  It  is  conceded 
and  it  is  unquestionably  true  that,  if  the  pe- 
titioner is  entitled  to  the  office  of  governor, 
he  may  obtain  it  by  mandamus.  Dew  v. 
Jndges,  8  Hen.  &  M.  1 ;  Conlin  t.  Aldrich, 
98  Mass.  557;  Harwood  t.  Marshall.  9  Md. 
83;  Bridges  v.  Shalloross,  6  W.  Va.  562.  The 
second  and  third  sections  of  article  7  of  our 
constitution  are  as  follows:  "(2)  Anelection 
for  governor,  state  superintendent  of  free 
schools,  auditor,  treasurer,  and  attorney  gen- 
eral shall  be  held  at  such  times  and  places  as 
may  be  prescribed  in  this  constitution  or  by 
general  law.  (3)  The  returns  of  every  election 
for  the  above-named  officers  shall  be  sealed 
ap  and  transmitted  by  the  returning  officers 
to  the  secretary  of  state,  directed  'to  the 
speaker  of  the  house  of  delegates,'  who  shall, 
immediately  after  the  organization  of  the 
house,  and  before  proceeding  to  business, 
open  and  publish  the  same,  iu  the  presence 
of  a  majority  of  each  house  of  the  legislature, 
which  shall  for  that  purpose  assemble  in  the 
hall  of  the  house  of  delegates.  The  person 
having  the  highest  number  of  votes  for  either 
of  said  offices  shall  be  declared  duly  elected 
thereto;  but,  if  two  or  more  have  an  equal 
number,  and  the  highest  number  of  votes  for 
the  same  office,  the  legislature  shall,  by  joint 
vote,  choose  one  of  such  persons  for  said  of- 
fice. Contested  elections  for  the  office  of 
governor  shall  be  determined  by  both  houses 
of  the  legislature  by  joint  vote,  in  such  man- 
ner as  may  be  prescribed  by  law."  The  first 
section  of  the  same  article  provides  that  the 
terms  of  said  officers  "shall  be  four  years, 
and  shall  commence  on  the  4th  dny  of  March 
next  after  their  election,"  and  by  section  7 
of  article  4  of  the  same  constitution  it  was 
provided  that  "the  general  elections  of  state 
and  county  officers  and  of  members  of  the 
legislature  shall  be  held  on  the  second  Tues- 
day of  October  until  otherwise  provided  by 
law."  The  time  fixed  for  the  commence- 
ment of  the  sessions  of  the  legislature  is  the 
second  Wednesday  of  January  every  two 
years. 

Under  the  aforesaid  provision  of  the  con- 
stitution in  resgect  to  contesting  tiie  elec- 
tion for  the  olB6e  of  governor,  the  legislature 
at  its  session  in  1873  passed  an  act  providing 
that,  if  the  election  of  governor,  treasurer, 
auditor,  etc.,  be  contested,  the  contestant 
must  give  notice  to  the  person  whose  election 
is  contested  within  60  days  thereafter,  and 
within  30  days  thereafter  the  party  whose 
election  is  contested  shall  in  like  manner 
give  notice  to  the  contestant.  The  parties 
shall  finish  taking  depositions  within  40  days 
after  the  last-mentioned  notice  is  delivered. 
In  case  the  contest  is  for  the  office  of  govern- 
or, the  petition  of  the  contestant  and  the 
depositions  shall  be  referred  to  a  joint  com- 
p^ttee  of  the  two  bouses  for  examination  and 


report.    The  contest  shall  be  determined  by 
the  legislature,  both  houses  thereof  sitting  In 
joint  session  in  the  hall  of  the  house  of  dele- 
gates, the  speaker  of  which  house  shall  pre- 
side.   Sections  63,  64.  c  118.  Acts  1872-73. 
It  will  thus  be  observed  that  it  required  at 
least  110  days  from  the  date  of  the  election 
to  mature  the  contest  for  trial,  which  would 
still  leave  ample  time  for  the  trial  and  deter- 
mination of  the  contest  before  March  4th,  the 
time  at  which  the  governor  goes  into  otfice. 
But  by  amendment  of  said  section  7  of  arti- 
cle 4  of  the  constitution,  adopted  in  1880,  the 
time  of  holding  the  general  election  for  gov- 
ernor and  other  stale  officers  was  changed 
from  the  second  Tuesday  in  October  to  the 
next  Tuesday  after  the  first  Monday  in  No- 
vember, thus  leaving  an  insufficient  time  in- 
tervening between  the  date  of  the  election 
and  the  4th  of  March  to  mature  and  deter< 
mine  the  contest  for  the  office  of  governor. 
Since  this  change  in  the  constitution  no  al- 
teration has  been  made  by  tlie  legislature  in 
respect  to  the  time  for  maturing  the  trial  of 
a  contest  for  the  office  of  governor,  although 
ill  1882  some  slight  modiQcations  were  made 
in  the  statute  on  that  subject  in  other  re- 
spects.   Chapter  6,  Code.    In  this  condition 
of  the  law  the  legislature,  when  it  assembled 
in  January  last,  and  found  that  there  was  a 
contestpendingbetweeu  Gen.  Goff  and  Judge 
Fleming  for  the  office  of  governor,  were  con- 
fronted with  this  very  grave  and  serious 
question:    Was  it  their  duty  to  declare  either 
of  the  claimants  elected  to  the  office  of  gov- 
ernor until  after  the  contest  could  be  de- 
cided?   If  they,  or  the  speaker  of  the  house, 
should  at  the  commencement  of  the  session, 
or  during  the  term  fixed  by  law  for  its  con- 
tinuance in  regular  session,  declare  either 
Goff  or  Fleming  governor,  the  inevitable 
consequence  would  be  that  the  person  so  de- 
clared would  have  to  assume  the  duties  of 
the  office  before  it  would  be  possible  to  try 
the  contest  or  determine  his  right  to  the  of- 
fice under  the  existing  law.    The  result  of 
this  might  be  to  place  in  the  high  and  respon- 
sible office  of  governor,  and  at  the  head  of 
the  state  government,  a  person  who  had 
never  been  elected  or  otiierwise  designated 
by  either  the  constitution  or  the  law  to  dis- 
charge the  duties  of  that  office;  for.  if  the 
trial  of  the  contest  should  result  in  favor  of 
the  other  claimant,  his  title  would  relate  to 
the  date  of  his  election,  and  he  would  be  the 
dejure  governor  from  the  commencement  of 
the  terra  fixed  by  the  constitution.    The  de- 
cision upon  the  contest  would  be  simply  the 
determination  of  a  fact.    It  would  not  create 
a  fact  or  a  right,  nor  confer  the  oilice.    The 
election  gives  the  right  to  the  oflice,  and  the 
decision  of  the  tribunal  fixed  by  law  to  try  the 
contest  simply  declares  the  title  upon  the  ev- 
idence, but  does  not  create  or  confer  it;  and. 
having  the  title  by  virtue  of  his  election,  his 
qualiQcation  entitles  him  to  exercise  the  du- 
ties of  the  office.    Bier  v.  Gorrell,  30  W.Va. 
95,  100.  3  S.  E.  Bep.  30.    This  being  so.  it  is 
plain  that  the  person  thus  placed  in  the  office 
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before  tbe  decision  of  the  contest  would  be 
there  without  any  legal  right.  He  would  be 
a  mere  intruder,  because  he  liad  never  been 
elected,  and  was  never  legally  entitled  to  the 
oflSce. 

It  is  not  overlooked  that  under  some  con- 
stitutions and  systems  of  government  it  may 
occur  and  is  contemplated  that  a  person  may 
during  a  contest  exercise  the  functions  of  an 
office  to  which  he  has  not  been  elected,  and 
which  he  had  no  legal  right  to  hold.  This  is 
conspicuously  so  in  tbe  cases  of  members  of 
the  legislature  and  the  lower  house  of  con- 
gress. In  these  cases  such  a  result  is  un- 
avoidable, because  the  very  body  in  which 
such  person  sits  is  the  tribunal  appointed  to 
determine  the  contest.  But  such  is  not  the 
case  in  respect  to  the  governor  and  other  ex- 
ecutive officers  of  this  state.  Our  constitu- 
tion provides  that  tbe  terms  of  all  officers, 
except  the  executive  officers,  shall  comnence 
on  January  Ist.  but,  in  order  that  tbe  gov- 
ernor and  other  executive  officers  may  not  be 
called  upon  to  exercise  the  duties  of  their  re- 
spective offices  until  any  contest  in  respect 
thereto  may  be  determined,  the  constitution 
wisely  postpones  the  commencement  of  their 
terms  until  March  4th.  It  may  also  be  con- 
ceded that  by  the  provision  of  the  constitu- 
tion before  quoted,  which  provides  for  the 
opening,  publishing,  and  declaring  the  re- 
sult of  tbe  election,  it  was  intended  that  this 
dfeclaration  of  the  result  should  precede  the 
contest,  and  thus  give  to  the  person  having 
the  highest  number  of  votes,  as  shown  by  the 
certificates  and  returns,  the  prima  facie  title 
to  the  office,  and  the  right  to  the  advanta- 
geous position  of  contestee  in  the  subsequent 
cont«t.  But,  while  this  may  have  been  con- 
templated by  the  framers  of  the  constitution, 
it  is  Just  as  plain  that  they  also  contemplated 
that  the  legislature  would,  as  it  was  clearly 
its  duty  to  do,  provide  by  law  for  the  matu- 
rity and  trial  of  a  contest  for  any  and  all  of 
said  offices  before  the  time  fixed  for  the  com- 
mencement of  tbe  term.  It  is  scarcely  possi- 
ble to  believe  that  it  was  contemplated  by 
those  who  made  and  adopted  our  constitu- 
tion that  we  should  ever  have  the  anomaly 
of  a  person  discharging  the  high  and  respon- 
sible duties  of  the  cliief  executive  office  of  the 
state  who  had  never  been  elected  or  other- 
wise designated  by  law  to  perform  the  duties 
of  tliat  office.  The  careful  and  guarded  pro- 
visions of  the  constitution  itself,  as  well  as 
its  general  policy,  forbid  any  such  construc- 
tion, unless  there  is  no  escape  from  it.  The 
joint  assembly  of  the  two  houses,  finding  it- 
self in  this  serious  dilemma,  produced,  not  by 
any  question  as  to  the  intent  and  purpose  of 
the  organic  law,  but  by  a  defective  statute  or 
the  omission  of  the  legislature, — whether  re- 
sulting from  inadvertence  or  other  cause  it 
is  immaterial  to  inquire, — ^to  provide  in  a 
proper  and  practicable  manner,  and  in  ac- 
cordance with  the  express  power  conferred 
upon  it  by  the  constitution,  for  the  trial  and 
determination  of  a  contested  election  for  the 
office  of  governor  before  the  commencement 


of  the  term  of  office,  decided,  as  we  must  as- 
sume it  believed  it  liad  the  right  to  do,  to  re- 
fer the  certificates  and  returns  for  said  office 
to  a  joint  committee  on  the  contest,  appointed 
in  the  manner  prescribed  by  law,  and  to  sus- 
pend the  publishing  and  declaration  of  tbe 
results  until  said  contest  be  decided.  Tills 
decision  and  action  of  tbe  joint  assembly,  to 
say  the  least  of  it,  do  not  appear  to  be  either 
unreasonable  or  unjust  to  any  one,  under  the 
pec.uliar  and  embarrassing  circumstfinces  of 
the  situation  before  it. 

But,  for  the  purposes  of  the  case  now  b^ 
fore  us,  it  is  unnecessary  for  us  to  determine 
whether  this  action  of  the  joint  assembly 
was  right  or  wrong.  The  real  questions  for 
us  to  decide  are:  (1)  Did  that  assembly,  or 
any  constituent  part  of  the  legislature,  have 
jurisdiction  of  the  subject?  that  is,  whether 
or  not  it  had  the  constitutional  right  to  de- 
termine the  question;  and,  (2)  if  so,  had  it 
any  discretion  as  to  how  it  should  determine 
it,  or  the  manner  in  which,  or  the  time  within 
which,  it  should  finally  decide?  If  these  two 
inquiries  are  solved  in  the  affirmative,  then, 
so  far  as  this  proceeding  by  mandamus  is 
concerned,  it  had  the  same  legal  power  to  de- 
cide wrong  that  it  bad  to  decide  riglit;  for  it 
is  a  principle  of  law  too  well  settled  to  jus- 
tify the  citation  of  precedents,  tliat,  while 
mandamus  may  be  invoked  to  compel  the  de- 
cision of  a  discretionary  question,  it  cannot 
be  used  to  dictate  or  control  that  decision, 
even  when  directed  to  the  officer  or  tribunal 
having  the  power  to  determine  the  question; 
much  less  will  a  court  in  a  collateral  proceed- 
ing, such  as  the  one  before  us,  undertake  to 
review  or  correct  such  decision,  however  er- 
roneous it  may  be.  or  however  unjust  and 
unreasonable. 

1.  That  either  the  speaker  of  the  house  or 
the  joint  assembly  (and  for  present  purposes 
it  is  immaterial  which)  has  jurisdiction  to 
open  and  publish  the  returns  of  the  election, 
and  declare  the  result,  there  can  be  no  de- 
nial, Uecause  the  right  to  do  so  is  conferred 
by  the  constitution  in  express  terms.  Tbe 
language  employed  Is:  "The  speaker  of  tbe 
house  of  delegates  shall  *  *  *  open  and 
publish  the  returns  in  the  presence,"  etc. 
"The  person  having  the  highest  number 
of  votes  *  *  *  shall  be  declared  duly 
elected." 

2.'  The  important  inquiry  is  whether  or  not 
this  authority,  to  which  is  given  the  right  to 
open  and  publish  the  returns  and  declare  the 
result,  has  any  discretionary  power;  that  is, 
whether  or  not  the  power  conferred  is  merely 
mechanical,  or  purely  ministerial,  involving 
no  act  in  whioli  there  is  any  legal  right  to 
exercise  discretion,  or  make  any  choice  as  to 
the  conclusion  which  must  be  reached.  It  is 
hardly  possible  to  conceive  of  a  public  office, 
the  duties  of  which  do  not  require  of  the  of- 
ficer filling  it  the  exercise  of  discretion.  In 
some  instances  judicial  officers  perform  min- 
isterial acts,  and  on  the  other,  hand  purely 
ministerial  officers  exercise  discretionary  or 
quasi  judicial  functions.    Almost  every  pub- 
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lie  ofBcer,  whether  Judicial  or  ministerial, 
must,  in  the  discharge  of  his  duties,  act  in 
both  capacities.  Some  of  his  acts  will  neces- 
sarily be  ministerial,  while  others,  from  the 
same  necessity,  must  be  judicial  or  discre- 
tionary. Wlien  a  ministerial  officer  exercises 
discretfonary  powers,  such  acts  are  generally 
denominated  "quasi  judicial  acts. "  In  Hen- 
derson V.  Smith,  26  W.  Va.  829,  this  court 
decided  that  a  notary  public,  in  taking  and 
certifying  the  aclcnowledgment  and  privy 
examination  of  a  married  woman  to  a  deed, 
acted  in  a  quasi  judicial  capacity.  And  in 
Brazie  v.  Commissioners,  25  W.  Va.  213,  we 
decided  that  the  county  commissioners  of  a 
county  court,  when  assembled  in  special  ses- 
sion to  ascertain  the  result  of  an  election,  ex- 
ercised quasi  judicial  functions  in  determin- 
ing that  the  ballots,  poll-books,  and  certifi- 
cates of  the  election  returns  laid  before  tliem 
are  genuine ;  that  they  are  in  fact  the  returns, 
and  substantially  in  the  form  prescribed  by 
the  statute.  It  is  true,  we  held  in  that  case 
that  prohibition  would  lie  to  prohibit  the 
commissioners  from  usurping  and  attempt- 
ing to  exercise  judicial  functions  not  con- 
ferred upon  them  by  law,  but  the  opinion 
clearly  shows  that  the  court  could  not  inter- 
fere, either  by  prohibition  or  its  correlative 
writ,  mandamus,  with  the  judicial  discre- 
tion of  the  commissioners  in  respect  to  any 
of  the  discretionary  powers  conferred  upon 
them  by  the  statute.  If  the  county  court 
commissioners,  which  is  conceded  to  be  a 
ministerial  body,  can,  when  sitting  as  a  can- 
vassing board,  to  ascertain  the  result  of  an 
election,  exercise  discretion  in  determining 
the  genuineness  of  the  certificates  of  the  re- 
turns laid  before  them,  it  seems  to  me  to  be 
equally  reasonable  and  proper  that  the  joint 
assembly  of  the  two  houses  of  the  legislature, 
when  the  certificates  of  the  returns  of  an 
election  for  governor  or  other  executive  offi- 
cer are  opened  and  published  by  it,  or  by  the 
speaker  in  its  presence,  should  determine 
whether  or  not  those  certificates  are  genuine, 
and  in  fact  the  legal  returns  or  certificates  of 
the  election.  If  it  is  the  right  and  duty  of 
that  body  to  do  so,  then  of  necessity  that 
right  involves  the  exercise  of  a  discretion 
and  choice  of  decision.  It  involves  the  power 
to  decide  wrong  as  fully  as  it  does  to  decide 
right,  and  in  neither  case  can  its  decision  be 
controlled  or  reviewed  by  mandamus.  The 
house  journal,  which  Is  made  a  part  of  tlie 
petition  in  this  case,  shows  that  in  the  re- 
turns from  Wood  county  there  was  a  defect- 
ive certificate  of  the  vote  for  auditor,  and  In 
the  returns  from  Webster  county  there  was 
no  certificate  as  to  the  vote  for  attorney  gen- 
eral. If  the  returns  had  been  published 
without  supplying  these  omissions,  the  re- 
sult would  have  been  different  from  that 
which  it  was  ultimately  declared  to  be.  It 
does  not  seem  that  the  right  of  the  joint  as- 
sembly to  supply  this  omission,  by  supple- 
menting the  returns  laid  before  it,  was  or 
oonid  be,  with  propriety,  questioned  by  any 
(me.    In  respect  to  the  returns  for  the  ofBce 


of  governor,  the  said  journal  shows  that  the 
certificate  for  the  county  of  Kanawha  had 
been  superseded  by  an  order  of  the  circuit 
court  of  that  county  upon  a  writ  of  certio- 
rari to  set  aside  said  certificate  and  return, 
and  that  said  onler  was  still  in  force.  It  can- 
not be  denied  that  said  court  had  jurisdiction 
to  make  said  order,  and  in  a  proper  case  to 
set  aside  or  correct  said  certlHcute;  for  this 
court  has  expressly  decided  that  it  it  had 
such  jurisdiction.  Chenowith  v.  Commis- 
sioners, 26  W.  Va.  230;  Alderson  v.  Commis- 
sioners, 31  W.  Va ,  8  S.  E.  Rep.  274. 

What  tlie  defect  was  in  this  certificate,  or  the 
returns  it  purported  to  give,  we  have  no 
means  of  determining,  but,  in  the  absence  of 
anything  showing  the  contrary,  even  if  this 
court  could  inquire  into  any  question  in  re- 
spect to  said  returns,  which  is  not  conceded, 
it  would  be  mere  assumption  to  hold  that  the 
joint  assembly  had  not  the  legal  right  to 
question  or  reject,  at  least,  that  certificate; 
and,  if  that  had  been  done,  enough  appears 
upon  said  journal  to  make  it  probable  that 
Fleming,  and  not  Goff,  would  have  had  a 
majority  of  the  votes  cast  In  the  state,  and 
would  therefore  probably  have  been  declared 
elected  governor.  It  seems  to  me,  tlierefore, 
that  the  joint  assembly,  sitting  for  the  pur- 
pose of  opening  and  publishing,  or  hearing 
opened  and  published,  the  returns  of  the 
election  for  governor  and  other  executive  of^ 
fleers,  acted  in  a  quasi  judicial  capacity,  at 
least  in  respect  to  determining  the  genuine- 
ness of  the  certificates,  and  that  it  was  not 
bound  to  publish  the  returns  or  declare  the 
result  until  it  had  before  it  all  the  genuine 
returns,  or  exhausted  all  the  means  in  its 
power  to  obtain  them  without  being  able 
to  do  so;  and  It  having  a  quasi  judicial  or 
discretionary  authority  in  respect  to  these 
matters,  and  not  having  finally  refused  to 
exercise  that  authority,  this  court  cannot  by 
mandamus,  if  it  could  do  so  in  any  proceed- 
ing, take  jurisdiction,  either  for  the  pur- 
pose of  determining  those  matters  for  Itself, 
or  determining  the  result  of  the  election. 

It  is,  however,  insisted  that  the  demurrer 
to  the  petition  admits  that  the  petitioner  had 
received  the  higliest  number  of  votes  for 
the  office  of  governor,  and  that,  therefore, 
nettling  was  left  undone  or  could  have 
been  done  by  the  joint  assembly  to  en- 
title him  to  the  office,  except  the  purely  min- 
isterial act  of  declaring  him  elected;  and,  in- 
asmuch as  that  must  be  the  inevitable  re- 
sult of  what  had  been  done  or  what  is  ad- 
mitted by  the  demurrer  here,  this  court  will 
treat  that  ministerial  act.  as  having  been 
done,  and  adjudge  the  office  to  the  petitioner. 
I  do  not  think  the  admission  goes  to  the  ex- 
tent claimed.  The  petition  simply  avers  that 
the  certificate  and  return  made  out  by  the 
county  commissioners,  so  opened  and  pub- 
lished, in  fact  showed  that  the  petitioner  had 
the  highest  number  of  votes  for  the  office  of 
governor.  Now,  as  a  matter  of  fact,  other 
parts  of  the  petition  and  the  journal  of  the 
house,  which  is  made  part,  of  it,  show  that 
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only  a  part  of  the  certificates  for  governor 
had  been  opened,  and  that  none  of  them  had 
been  approved  as  correct  or  publiahed.  We 
must  take  all  the  allegations  of  the  petition 
together,  and  when  we  do  so  we  find  that  it 
is  impossible  that  the  certiflcales  and  returns 
"80  opened  and  published  in  fact  showed 
tiiat  petitioner  had  received  78,714  votes." 
I  tbiulc,  therefore,  there  is  no  foundation  for 
this  contention. 

I  have  thns  far  considered  the  important 
questions  presented  without  reference  to  the 
fundamental  principles  lying  at  the  basis  of 
our  republican  sysCem  of  governtuent,  and 
which  were  so  learnedly  and  ably  discussed 
by  counsel.  According  to  these  principles, 
the  ease  must  also  be  determined  against  the 
claim  of  the  petitioner.  Our  constitution  de- 
clares: "The  legislative«  executive,  and  ju- 
dicial departments  shall  be  separate  and  dis- 
tinct, so  that  neither  shall  exercise  the  pow- 
ers properly  belonging  to  either  of  the  others; 
nor  shall  any  person  exercise  the  powers  of 
more  than  one  of  them  at  the  same  time,  ex- 
cept that  justices  of  the  peace  shiill  be  eligible 
to  the  legislature. "  Article  5.  Other  portions 
of  the  constitution,  as  we  have  seen,  not  only 
provide  that  the  legislative  department  of  the 
government  shallopen  and  publish  the  re- 
turns of  the  election  for  governor  and  declare 
the  result,  but  confer  upon  that  department 
the  exclusive  right  to  try  and  determine  con- 
tested elections  for  that  office.  It  was  ad- 
mitted in  the  argument  in  this  case  that  the 
legislature  must  first  act  upon  the  returns  of 
the  election  for  governor,  or,  at  least,  that 
body,  or  some  constituent  part  of  it,  is  the 
only  authority  by  which  the  returns  can  be 
opened  and  published;  but  it  is  denied  by  the 
counsel  for  the  petitioner  that,  if  that  body 
refuses  to  declare  the  result  of  the  election, 
such  refusal  will  prevent  the  person  having 
the  highest  number  of  votes  from  qualifying 
and  exercising  the  duties  of  the  office;  and, 
as  a  corollary  of  this  proposition,  they  insist 
that  the  judiciary  department  has  the  power, 
in  case  the  legislative  department. fails  to 
discharge  its  whole  duty  by  declaring  the  re- 
sult of  the  election,  to  declare  that  result,  or, 
to  do  what  la  the  same  in  effect,  adjudge  the 
person  receiving  the  highest  number  of  votes 
for  the  office  of  governor  to  be  in  fact  the 
governor.  It  is  claimed  that  this  right  or 
power  in  the  court  is  the  result  of  absolute 
necessity;  for  otherwise  the  sacred  rights  of 
the  people  are  at  the  mercy  of  the  legislature, 
however  corrupt  or  partisan  may  be  its  ac- 
tions. This  was  a  proper  matter  tor  the  con- 
sideration of  the  framers  of  the  constitution, 
and  of  the  people  when  they  adopted  it,  but 
when  the  people  in  their  sovereign  capacity 
declared  in  their  constitution  that  this  power 
should  be  vested  in  the  legislative  depart- 
ment of  the  government,  and  that  the  judi- 
ciary should  not  exercise  any  of  the  powers 
belonging  to  that  department,  the  question 
was  settled,  and  the  courts  have  no  power  to 
interfere  or  question  its  wisdom.  For  the 
grounds  and  reasons  why  the  courts  cannot 


and  will  not  undertake  to  determine  ques- 
tions such  as  the  one  here  presented,  I  refer 
to  the  exhaustive  discussion  of  the  subject  in 
the  following  decisions:  State  v.  Baxter,  28 
Ark.  129;  Baxter  v.  Brooks,  29  Ark.  173; 
Grier  v.  Schackleford,  2  Treadw.  (8.  C.)  642; 
Batman  v.  Megowan,  1  Mete.  (Ky.)  533; 
State  V.  Marlow;  15  Ohio  St.  114;  Koyce  v. 
Goodwin,  22  Mich.  496;  State  v.  Mason,  77 
Mo.  189;  State  T.  Lewis,  51  Conn.  113;  State 
V.  Harmon,  31  Ohio  St.  250;  Collin  v.  Knob- 
lock,  25  La.  Ann.  263;  Rogers  v.  Johns,  42 
Tex.  339;  People  v.  Supervisors,  100  111.495: 
Attorney  General  v.  Barstow,  4  Wis.  667; 
Ex  parte  Smith,  8  S.  0.-495;  People  v. 
North,  72  N.  Y.  124;  People  v.  Crissey,  91 
N.  T.  616. 

1  could  add  nothing,  either  in  argument  or 
conclusiveness,  to  the  views  expressed  in  the 
foregoing  cases,  and  I  shall  therefore  simply 
say  that,  according  to  the  principles  decided 
in  those  cases,  the  declaration  of  the  result 
of  the  election  for  governor,  under  the  pro- 
visions  of  our  constitution,  is  essential  to 
the  right  to  exercise  the  duties  of  that  office; 
and,  as  the  constitution  has  conferred  the 
power  to  make  this  declaration  upon  the  leg- 
islative department,  that  power  is  exclusive, 
and  beyond  the  control  or  interference  of  the 
courts  in  any  manner.  To  dispense  with 
this  declaration  would  be  to  nullify  an  ex- 
press requirement  of  the  constitution.  This 
we  are  not  at  liberty  to  do.  This  declaration 
is  the  only  record  provided  by  the  constitu- 
tion to  show  who  is  entitled  to  the  oiBce  of 
governor.  It  is  the  only  commission  pro* 
vlded  for  him,  and  is  the  only  constitutional 
evidence  of  his  title  to  the  office.  For  the 
reasons  hereinbefore  given,  I  am  of  the  opin- 
ion that  the  peremptory  writ  of  mandamtu 
should  be  denied,  and  the  petition  dismissed. 

Enqush  and  Ba^MMON,  JJ.,  concurred. 
Gbben,  J. I  absent. 


(tt  w.  Va.  U9) 
Garb  v.  Wilson. 

{Supreme  Court  of  Appeals  of  West  F'fcvlnlo. 
March  U,  1880.) 

JBLBCTIONS  —  GOVBRNOB  —  Makdahdb  — ConiiTO- 
TioNAi.  Law. 

1.  Where  persons  are  voted  for  for  governor  at 
a  regular  election  for  the  oOloe  of  governor,  bat 
there  has  been  no  declaration  of  the  result  of  the 
election  by  either  the  speaker  of  the  house  of  dale- 
Kates  or  the  joint  assembly  of  the  two  branches  of 
the  legislature,  and  a  contest  for  that  office  is  pend- 
ing before  such  joint  assembly,  and  the  declaration 
of  the  result  has  been  by  such  assembly  postponed 
untU  the  decision  of  such  contest,  that  does  not 
Create  saoh  a  condition  of  things,  within  the  mean- 
ing of  section  16,  ark  7,  of  the  constitution,  as  will 
entitle  the  president  of  the  senate  to  act  as  gov- 
ernor. 

a.  In  such  oaae  the  governor  elected  for  the  next 
preceding  tezm  has  the  right  and  is  under  duty, 
by  virtue  of  section  6,  art.  4,  of  the  constitution, 
to  continne  to  discharge  the  duties  of  his  otBoe  un- 
tU  a  successor  shall  be  declared  elected. 

8.  The  act  of  taking  the  official  oath  prescribed 
for  go  vemor  by  a  candidate  voted  for  for  governor 
at  such  election,  before  a  declaration  of  nis  eleo 
tion,  under  section  8,  art.  7,  of  the  constitution, 
would  not  entitle  liim  to  take  office;  and  his  ioa- 
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bility  to  take  offloe  for  want  of  cncli  declaration  of 
election,  whether  he  attempts  to  qnalify  or  not, 
would  not  entitle  the  president  of  the  senate  to  aot 
■s  governor. 

4.  A  declaration  of  election  to  the  offloe  of  gov- 
ernor, as  provided  for  bjr  section  8,  art  7,  of  the 
oonstitution,  is  indispensable  to  perfect  and  oon- 
summate  the  title  to  that  office. 

6.  The  provisions  of  the  constitution  limiting  the 
term  of  office  of  governor  to  foor  years,  and  mak- 
ing him  ineligible  to  re.election,  do  not  prevent 
him  from  continuing  to  discharge  the  duties  of 
his  office  after  his  term,  under  section  6,  art  4,  of 
the  constitution,  in  cases  where  the  president  of 
the  senate  cannot  act  as  governor,  under  section 
10,  art  7,  of  the  constitnUon. 

(Syllabtu  bu  the  dmrU) 

Application  for  mandamus. 

Robert  S.  Carr  is  president  of  tlie  senate. 
He  filed  liis  petition  in  this  court,  averring 
that  on  the  4th  of  March,  1889,  the  office 
of  governor  of  the  state  had  become  and  re- 
mains vacant,  and  that  under  section  16,  art. 
7,  of  the  constitution,  it  is  tiis  right  and  duty 
to  act  as  governor;  that,  at  the  election  last 
held  for  governor,  Nathan  Ooff  and  A.  B. 
Fleming  were  the  two  candidates  receiving 
the  highest  numt>er  of  votes  for  that  office; 
that  Gioft,  claiming  to  have  received  a  greater 
number  than  Fleming,  on  4th  of  March, 
1889,  took  tlie  oath  of  office,  and  demanded 
possession  of  the  office,  but  that  E.  Willis 
Wilson,  a  private  citizen,  found  In  its  pos- 
session, refused  to  admit  Goft;  that  GofF 
aaked  this  court  for  a  mandamus  to  compel 
Wilson  to  surrender  the  office  to  him,  but 
that  the  court  held  that  he  was  not  entitled 
to  the  writ  for  reasons  stated  in  the  opinion 
and  decision  of  the  court;  and  that  the  act  of 
Goff  In  talcing  the  oath  was  void  and  of  no 
eftect.  He  further  states  that  either  Goft  or 
Fleming  was  elected,  but  that  both  were 
and  still  are  under  such  disability  as  prevents 
their  acting;  that  Fleming  failed  to  qualify, 
and  for  that  reason  and  others  is  disabled 
from  entering  on  the  duties  of  the  office;  and 
that  GofF,  for  reasons  stated  in  said  opinion 
of  this  court,  is  disabled  from  so  doing;  also 
that  he,  Carr,  demanded  the  office  from  Wil- 
son, but  was  refused  admission,  and  alleged 
that  Wilson  had  no  right  to  the  office.  Carr 
asked  a  mandamus  to  compel  Wilson  to  yield 
the  possession  of  the  office  to  him.  By  con- 
sent, the  petition  stands  as  an  alternative 
mandamus.  Wilson  filed  a  return.  It  de- 
nied that  any  vacancy  in  the  office  existed, 
and  that  Carr  had  under  the  constitution 
right  to  act  as  governor;  and  averred  that 
he,  under  the  constitution  had  the  right,  ami 
was  under  duty,  to  continue  in  the  discharge 
of  the  powers  of  the  office  until  his  succes- 
sor should  be  declared  elected  and  quaUfled. 
It  admitted  that  said  Goff  and  Fleming  were 
candidates  for  governor,  each  claiming  to 
have  received  the  highest  number  of  votes, 
but  whether  either  received  a  majority  of  le- 
gal votes,  or  both  an  equal  number,  neither 
said  Carr  nor  he  could  possibly  know,  as  the 
returns  of  the  election  were  sealed  and  trans- 
mitted to  the  secretary  of  state,  to  be  dis- 
posed of  as  directed  by  section  3,  art.  7,  of 
the  constitution;  that  under  the  constitution 


said  returns  cannot  be  published,  declared, 
or  made  known,  except  as  by  it  provided; 
that  In  fact  they  had  never  bi'en  published 
and  made  known ;  that  there  is  no  law  where- 
by they  can  he  legally  publishe<I,  except  as 
set  forth  In  said  section  3;  and  therefore  any 
averment  of  the  petition  that  either  Goft  or 
Fleming  had  received  a  majority  or  been 
elected,  or  did  not  receive  an  equal  number 
of  votes,  is  t>eyond  the  possibility  of  the  pe- 
titioner's knowledge,  and  therefore  untrue. 
It  averred  that  neither  GofF  nor  Fleming, 
nor  any  one  else,  had  been  declared  elected, 
and  therefore  it  was  untrue  that  either  a 
failure  to  qualify,  or  any  disability  or  any 
condition  of  facts  whatever,  had  occurred 
concerning  the  governor  that  entitled  Carr  to 
act.  It  averred  that  Wilson  had  been  elected 
in  October,  1884,  governor  for  four  years,  be- 
ginning March  4,  1885,  and  that  he  was  eli- 
gible to  be  so  elected,  and  was  declared  elect- 
ed and  served  as  such  governor  for  such  term, 
and  is  still  in  the  office  performing  its  duties, 
his  successor  not  having  been  declared  elect- 
ed and  qualified,  within  the  meaning,  intent, 
and  requirement  of  the  constitution.  It 
averred  that  Goff  and  Fleming  were  candi- 
dates for  governor  at  the  election  on  the 
Tuesday  after  the  first  Monday  in  November, 

1888,  for  the  term  commencing  March  4, 

1889,  and  both  and  no  other  person  claimed 
to  have  been  elected.  It  also  averred  that 
said  Fleming  instituted  proceedings  con- 
testing the' election  of  said, GofF  before  the 
legislature  in  joint  assembly  at  its  session 
commencing  on  second  Wednesday  in  Janu- 
ary, 1889;  that  the  petition  and  notice  of 
contest  of  Fleming,  and  the  counter-peti- 
tion and  notice  of  GofF,  were  presented,  re- 
ceived, and  entered  on  the  journals  of  both 
houses  of  the  legislature,  and  also  in  the  joint 
assembly,  and  that  the  necessary  steps  were 
taken  by  the  joint  assembly  and  the  houses 
for  the  trial  of  the  contest.  Copies  of  the 
journal  are  filed  with  the  return.  It  appears 
therefrom  that  tlie  joint  assembly  adopted 
a  resolution  referring  to  said  contest,  and 
suspending  the  declaration  of  the  result  as 
to  governor  until  the  decision  of  said  con- 
test; and  that  it  was  the  opinion  and  decision 
of  said  assembly  that  the  mere  reading  of  the 
returns  already  opened  {those  from  a  few 
counties  had  been  opened)  should  not  l>e  con- 
strued to  give  either  GofF  or  Fleming  any 
claim  or  right  to  the  office,  and  that  all  the 
returns  should  be  referred,  without  reading 
any  of  them  not  yet  opened,  to  the  joint  com- 
mittee provided  by  law  relating  to  contests 
for  the  office  of  governor,  and  be  considered 
as  if  none  of  s^d  returns  had  l>een  read. 
Such  a  committee  was  appointed  to  examine 
and  report  on  the  contest  l>etween  Fleming- 
and  GofF,  and  all  returns  and  papers  relating 
to  it  were  referred  to  the  committee.  It  ap- 
pears, also,  that  on  the  4th  January,  1889, 
an  order  was  made  by  the  circuit  court  of 
Kanawha,  suspending  the  certificates  of  the 
commissioners  of  that  oonnty  as  to  the  elec- 
tion for  governor.    A  resolution  was  passed 
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extending  the  time  for  taking  depositions  in 

the  contest  until day  of  May,  1889. 

FlaintifF.  Carr,  demurred  to  the  return  of 
said  Wilson.  The  case  was  fully  argued,  and 
submitted  to  the  decision  of  the  court. 

J.  U.  Ferguson,  for  petitioner.    /.  W.  St. 
Clair  and  B.  W.  Wilton,  for  respondent. 

Shannon,  J.,  {t^fter  stating  the  facts  as 
above.)  President  Carr  bases  bis  claim  for 
Uie  office  of  governor  on  section  16,  art.  7, 
of  ttie  constitution,  which  reads  as  follows: 
"In  case  of  the  death,  conviction  on  impeach- 
ment, failure  to  qualify,  resignation,  or  other 
disability  of  the  governor,  the  president  of 
the  senate  shall  act  as  governor  until  the 
vacancy  is  iilled  or  the  disability  removed." 
Gov.  Wilson  denies  the  application  of  that 
provision  to  the  present  circumstances,  and, 
though  his  term  of  four  years  as  governor 
has  expired,  he  claims  to  hold  over  until  his 
successor  shall  be  declared  elected  and  quali- 
fied, under  section  6,  art.  4,  of  the  constitu- 
tion, which  reads  as  follows:  "All  o£9cers 
elected  or  appointed  under  this  constitution 
may,  unless  in  cases  herein  otherwise  pro- 
vided for,  be  removed  from  office  for  official 
misconduct,  Incompetence,  neglect  of  duty, 
or  gross  immorality.  In  such  manner  as  may 
be  prescribed  by  general  laws,  and  unless  so 
removed  they  shall  continue  to  discharge 
the  duties  of  their  respective  offices  until 
their  successors  are  elected  or  appointed  and 
qualified."  Carr  contends  that  while  it  Is 
true,  under  section  6,  art.  4,  officers  hold  over 
beyond  their  term  until  their  successors  are 
qaalifled,  yet  that  that  section  itself  says,  "  un- 
less in  cases  herein  otherwise  provided  for;" 
and  that  if  we  turn  to  said  section  16,  art.  7, 
it  is  therein  otherwise  provided  for,  namely: 
"That  in  case  of  the  death,  conviction  on 
unpeachment,  failure  to  qualify,  resignation, 
or  other  disability  of  the  governor,  the  presi- 
dent of  the  senate  shall  act  as  governor," 
Wilson  maintains  that  the  words,  "unless  in 
cases  herein  otherwise  provided  for,"  apply 
only  to  removals  of  officers,  and  not  to  the 
dause  providing  for  holding  over,  as  if  it 
read,  "all  officers  maybe  removed  in  such 
manner  as  may  be  prescribed  by  general 
laws,  unless  in  cases  herein  otherwise  pro- 
vided for, "  or  as  If  the  clause  as  to  officers 
holding  over  were  in  another  section.  It  is 
■aid  that  as  to  removal  it  was  necessary  to 
insert  these  words,  because  this  section  gives 
the  legislature  power  to  provide  as  to  the 
manner  of  effecting  removals  from  office, 
whereas  section  9,  art.  4,  provides  for  the 
impeachment  of  all  state  officers,  and  their 
trial  and  removal  by  the  senate,  and  the  in- 
sertion of  those  words  as  to  removals  avoids 
any  Inconsistency.  Their  location,  not  at 
the  opening  of  the  section,  but  after  the 
woi-d  "  may, "  which  is  a  part  of  the  verb  "  re- 
move," and  their  absence  from  the  clause 
relating  to  officers  continuing  in  office, 
would  seem,  grammatically  speaking,  to  con- 
fine them  to  the  clause  relating  to  re- 
movals. To  annex  them,  also,  to  the  other 
v.98.E.no.2 — 8 


clause,  we  would  have  to  transport  them  to 
it,  and  make  it  read,  "and  unless  so  removed, 
or  unless  in  cases  herein  otherwise  provided 
for,  they  shall  continue  to  discharge,"  etc., 
which  Carr's  counsel  say  should  be  done, 
but  which  the  text  of  the  section  docs  not  do. 
But  I  regard' this  matter  not  material:  for, 
if  they  were  not  used  at  all,  the  general  rule 
that  removals  should  be  made  as  might  be 
prescril>e<l  by  the  legislature  would  yield  as 
to,  or  rather  not  apply  to,  those  officers  who 
can  be  removed  only  by  process  of  impeach- 
ment, for  the  legislature  could  not  as  to 
them  prescribe  another  mode  of  removal. 
And.  as  to  the  general  rule  that  all  officers 
shall  hold  over  until  their  successoi-s  are 
qualified,  that,  being  a  general  rule,  would 
yield  to  a  clause  providing  otherwise  as  to  a 
particular  officer,  for  instance,  governor,  as 
there  would  be  as  to  that  officer  a  provision 
applicable  only  to  him,  and  as  to  him  that 
particular  provision  would  govern  his  par* 
ticular  case.  Bish.  St.  Crimes,  §S  126,  390. 
Those  words  were  Inserted  out  of  abundant 
caution,  and  to  give  harmony  to  the  face  of 
the  constitution.  I  do  not  think  it  material, 
and  so  do  not  decide,  whether  those  words 
are  annexed  to  only  one  or  both  the  sentences 
or  clauses  of  said  section  6;  but,  say  they 
qualify  both,  now  it  is  plain  that  it  is  a  gen- 
eral rule  in  our  constitution  that,  "unless  re- 
moved, all  officers  shall  continue  to  discharge 
the  duties  of  their  respective  offices  until 
their  successors  are  elected  or  appointed  and 
qualified, "  and  the  governor  falls  within  it, 
unless  some  other  provision  takes  him  out  of 
it  as  an  exception  to  tliat  rule,  and  to  the  ex- 
tent such  other  provision  may  go  he  would 
be  out  of  that  general  rule.  On  search  we 
find  that  section  16,  art.  7,  of  the  constitu- 
tion, does  to  the  extent  therein  provided  take 
him  out  of  the  general  rule  by  the  language, 
"In  case  of  the  death,  conviction  on  Impeach- 
ment, failure  to  qualify,  resignation,  or 
other  disability  of  the  governor,  the  president 
of  the  senate  shall  act  as  governor  until  the 
vacancy  Is  filled  or  the  disability  removed. "  I 
should  say  under  it  that  if  Gen.  Goff  had  been 
declared  upon  the  face  of  the  returns  elected, 
and  had  failed  to  qualify,  the  president  of  the 
senate  would  act  as  governor,  ousting  Got. 
Wilson,  for  here  would  be  a  failure  to  qual- 
ify by  the  governor  elected,  and  so  declai-ed, 
and  under  the  language  quoted  the  president 
of  the  senate  would  come  In,  But  the  pres- 
ident of  the  senate  can  come  Into  the  ollice  of 
governor,  or  rather  act  as  governor  tempo- 
rarily ex  officio,  as  president  of  the  senate, 
only  on  the  contingency  or  state  of  facta 
specified  in  section  16,  art.  7;  that  is:  "In 
case  of  the  death,  conviction  on  impeach- 
ment, failure  to  qualify,  resignation,  or  other 
disability  of  the  governor;"  and  under  a  legal 
rule  of  construction,  where  there  is  a  gen- 
eral rule,  exceptions  must  be  strictly  con- 
strued, and  cases  must  clearly  fall  within 
the  exceptions. 

Now,  the  death,  conviction,  or  resignation 
of  a  governor  are  not  suggested  as  existing 
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as  grcuiiCiB  of  FreBideut  Carr's  claim.  If  it 
be  said  that  because  of  the  fact  that  no  one 
has  been  declared  elected  no  one  has  legally 
taken  the  oath  of  ofiice,  and  that  there  exists 
a  "failare  to  qualify,"  giving  the  president  of 
the  senate  for  that  reason,  under  the  words 
of  the  constitation,  a  right  to  the  oSlce,  the 
question  arises,  tias  that  contingency  arisen, 
within  the  true  meaning  of  the  constitution? 
As  above  stated,  bad  Gen.  Qofl,  or  any  one 
else,  been  declared  elected,  and  failed  to  qual- 
ify, there  would  be  a  failure  to  qualify,  with- 
in the  meaning  of  the  constitution.  But  no 
one  has  been  declared  elected.  The  constitu- 
tion says  that  the  returns  for  governor  from 
the  counties  shall  be  sealed,  and  opened  by 
the  speaker  of  the  house  in  the  presence  of 
both  houses  of  the  legislature,  and  the  person 
having  the  highest  number  of  votes  shall  be 
declared  elected.  Can  we  dispense  with  this 
declaration  required  by  the  very  letter  of  the 
oonstttntion?  Does  the  demand  for  suchdeo- 
Isratlons  embodied  in  the  constitution  mean 
nothing?  Constitutional  requirements  are  re- 
garded, unlike  statutory  requirements,  man- 
datory, not  directory.  Cooley,  Const.  Lim. 
78,  88. 

The  court  of  appeals  of  New  York  in  Peo- 
ple v.  North.  72  N.  Y.  124,  held  that  where 
the  act  of  the  legislature  has  provided  in  a 
town  charter  that  the  returns  be  laid  before 
the  council,  and  the  person  having  the  high- 
est number  of  votes  shall  be  declared  duly 
elected,  the  declaration  and  certificate  of  the 
council  "are  necessary  to  complete  the  elec- 
tion of  a  ward  officer  as  well  as  a  general  of- 
ficer of  the  city,  and  are  indispensable  to  qual- 
ify the  candidate  to  enter  upon  the  duties  of 
hto  office."  The  same  court  in  People  v.  Cris- 
■ey,  91  N.  Y.  616,  held  that  the  legislature 
may  provide  the  manner  in  which  the  result 
of  an  election  shall  be  determined  and  de- 
clared; that  the  power  to  declare  the  result 
must  be  lodged  somewhere;  and  that,  where 
the  mode  of  so  doing  is  commanded,  until  it 
is  obeyed,  and  such  acts  are  done,  the  elec- 
tion is  not  complete,  and  the  candidate  not 
qualified  to  serve;  and  the  court  held,  for 
want  of  such  declaration,  that  the  old  officers 
held  over.  The  constitution  itself  in  this 
state  requires  this  declaration  by  either  the 
joint  assembly,  or  by  the  speaker  in  its  pres- 
ence. How  do  we  know,  legally  spenking, 
for  the  purpose  of  qualification,  who  is  elect- 
ed until  such  ascertainment?  What  do  the 
eertificates  from  the  many  counties  show? 
They  are  secret,  sealed,  and  sacred,  under  the 
constitution,  and  no  one  can  answer  the  ques- 
tion until  then.  This  court  has  held  at  this 
term,  in  Goft  v.  Wilson,  ante,  26,  that  for 
want  of  a  declaration  of  bis  election  Gen.  Qoft 
had  no  title  and  was  not  entitled  to  enter  upon 
the  duties  of  the  office  of  governor.  The  con- 
stitution divides  the  government  into  three 
sreat  departments,  legislative,  executive,  and 
judicial,  and  forbids  either  to  exercise  the 
functions  of  another.  It  provides  that  the 
returns  as  to  the  election  for  governor  shall 
fO  before  the  two  bouses  of  the  legislature. 


In  order  that  their  result  may  be  declared.  It 
provides  that  a  contest  as  to  tlie  governorship 
shall  be  tried  by  a  joint  assembly  of  those  two 
houses.  Their  jurisdiction  is  exclusive  in 
the  exercise  of  this  political  function.  The 
joint  assembly  has  had  these  returns  before 
it;  has  suspended  and  postponed  any  decla* 
ration  of  the  result  as  to  governor  until  the 
decision  of  the  contest  between  Gen.  Goff  and 
Judge  Fleming.  Whether  that  action  was 
right  or  wrong,  this  court  has  no  jurisdiction 
to  even  indicate.  The  legislature  is  the  sole 
tribunal  to  take  action  in  that  matter.  We 
possess  no  power,  directly  or  indirectly,  to  re- 
view or  reverse  that  action.  The  whole  mat- 
ter, both  the  function  of  passing  on  the  re- 
turns sent  from  the  counties,  and  that  of  de- 
ciding, on  the  law  and  the  evidence,  the  con- 
test between  Goff  and  Fleming,  has  been 
taken  in  charge,  under  the  mandate  of  the 
constitution,  by  the  legislature;  it  is  waiting 
for  the  evidence  to  be  taken  by  the  parties, 
and  has  merely  continued  the  case  for  trial. 

This  court  could  not,  directly  or  indirect- 
ly, oust  the  legislature  of  its  jurisdiction, 
and,  assuming  superior  wisdom  and  power, 
arrogate  to  itself  the  function  of  saying  that 
either  was  lawfully  elected.  To  do  so  would 
be  usurpation  of  unwarranted  authority  by 
this  court.  Therefore  this  court  has  held  that, 
for  want  of  declaration  of  his  election.  Gen. 
Goff  could  not  have  the  mandamus  to  com- 
pel Gov.  Wilson  to  admit  him,  and  because 
he  had  no  declaration  of  election,  the  only 
commission  to  complete  bis  title.  If,  then, 
President  Carr  were  to  base  his  claim  on  a 
failure  of  Gen.  Golf,  or  any  one  else,  to  qual- 
ify, the  question  would  arise,  how  could  any 
one  qualify  until  after  he  had  been  declared 
elected?  How  could  there  be  a  failure  to 
qualify  until  there  was  someone  in  a  con- 
dition to  qualify?  The  only  provisions  as 
to  qualification  of  officers  are  in  section  7, 
c.  10,  Code  1887,  requiring  that  officers  shall 
take  the  oath  within  60  days  after  they 
have  "lieen  duly  declared  elected,"  with 
the  proviso  as  to  the  executive  officers  that 
they  shall  do  so  "on  or  before  the  4th  of 
March  next  after  they  are  declared  elected,  or 
before  they  exercise  the  duties  of  their  re- 
spective offices."  These  provisions  do  not 
contemplate  or  provide  for  any  officer  taking 
the  oath  before  he  is  declared  elected.  Thus, 
if  the  president  of  the  senate  demand  the  of- 
fice on  account  of  a  failure  to  qualify  by  the 
elected  governor,  the  answer  is  there  has  been 
no  failure  to  qualify,  legally  speaking,  be- 
cause no  one  has  as  yet  become  entitled  to 
qualify.  How  can  there  tie  a  failure  to  qual- 
ify, when  no  one  has  been  called  upon  to  do 
so?  The  words  "failure  to  qualify"  mean 
failure  to  qualify  as  required  by  law,  such  as 
would  forfeit  the  office.  But  the  statute  has 
not  demanded  this  qualification  until  after 
the  declaration  of  election. 

But  the  distinguished  counsel  for  Presi- 
dent Can-  says  that  the  failure  of  the  legis- 
lature to  declare  either  GofC  or  Fleming  or 
any  one  elected  creates  a  vacancy  or  "diaa- 
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biUty  of  the  governor, "  and  under  the  con- 
atitation  for  that  cause  the  president  of  the 
senate  comes  in.  This  is  the  ground  chiefly, 
if  not  solely,  relied  on  by  him.  Now  the 
language  ia:  "In  case  of  the  death,  convic- 
tion on  impeachment,  failure  to  qualify,  resig- 
nation, or  other  disability  of  the  governor, 
the  president  of  the  senate  shall  act  as  gov- 
ernor antil  the  vacancy  is  filled  or  the  disa- 
bility is  removed."  It  says  disability  of 
"the  governor."  But  it  must  be  by  reason 
of  the  disability  of,  not  one  who  was  a  mere 
candidate, — one  not  declared  elected, — but 
one  who,  but  for  some  disability  attaching 
to  him,  could  act  as  governor.  Before  the 
president  of  the  senate  can  act  there  must  be 
a  person  whose  duties  and  powers  he  as- 
sumes; in  whose  shoes  he  stands.  He  can 
exercise  no  functions  but  those  of  the  man 
whose  position  betakes.  The  one  for  whose 
disability  he  becomes  acting  governor  must 
be,  not  an  incomplete  governor,  so  far  as  the 
votes  of  the  people  and  the  authority  selected 
to  declare  his  election  are  concerned.  They 
must  have  done  all  they  were  required  by  the 
oonstitatdon  to  do  to  make  him  governor. 
If  anything  essential  to  be  done  by  them  to 
complete  his  title  be  wanting,  he  is  only 
partly  governor,  not  fully  so,  not  entitled  to 
enter  into  the  otBce.  The  constitution  is  not, 
in  section  16,  art.  7,  making  provision  for 
the  discbarge  ot  the  duties  ol  one  who,  un- 
der no  circumstances,  is  entitled  or  ready  to 
perform  such  duties  himself.  The  president 
of  the  senate  acts  on  the  death  of  the  gov- 
ernor, or  on  the  conviction  on  impeachment 
of  the  governor,  or  on  the  failure  of  the  gov- 
ernor to  qualify,  or  on  the  resignation  of  the 
^vemor,  or  other  disability  of  the  governor. 
He  most  be,  in  any  or  all  those  occasions 
calling  on  the  president  of  the  senate  to  act, 
me  who  in  law  can  be  deemed  a  governor. 
But  as  yet  no  one  has  been  declared  governor. 
Such  declaration  is,  under  the  cases  citM 
from  New  York,  and  our  decision  in  Gofl  v. 
Wilson,  indispensable  to  give  anyone  title  as 
governor,  and,  none  of  the  candidates  hav- 
ing b^n  declared  elected,  no  one  of  them  is 
such  a  governor  under  that  section  of  the 
constitution  as  that  the  president  of  the  sen- 
ate can  be  called  on  to  assume  the  functions 
in  his  stead,  which  functions  such  governor 
could  not  himself  assume  because  of  such 
disability.  Again,  I  do  not  think  the  non- 
declaration  of  the  result  of  the  election  is  a 
disability  of  the  governor,  such  as  is  meant 
by  the  constitution.  It  is  simply  non-action, 
vx  incomplete  action,  by  the  agencies  of  the 
law  assigned  to  vest  the  title  in  the  candi- 
date. It  is  not  like  insanity,  conviction  of 
the  officer  for  crime,  continued  absence,  or 
other  disability  connected  with  the  person  of 
the  governor.  Death,  conviction  on  impeach- 
mei^  failure  to  qualify,  or  resignation  would 
produce  a  vacancy,  and  it  would  seem  that 
the  language  "or  other  disability"  means 
something  of  a  different  character  from 
those  eases  named, — something  attaching  to 
the  person  of  the  governor,  and  disabling 


him;  and  this  constrnotion  seems  confirmed 
by  the  after  language  of  the  section,  provid- 
ing that  "the  president  of  the  senate  shall 
act  as  governor  until  the  vacancy  is  filled  or 
the  disability  is  removed," — thus  using  the 
words  "vacancy"  and  "disability"  as  mean- 
ing different  things;  "vacancy"  referring  to 
death,  conviction,  failing  to  qualify,  and  res- 
ignation, but  "disability"  referring  to  some- 
thing relating  to  the  person,  and  for  the  time 
being  disabling  him,  notwithstanding  the 
use  of  the  word  "other."  The  words,  "shall 
continue  to  discharge  the  duties  of  their  r»- 
spective  offices  until  their  successors  are 
elected  and  qualified,"  seem  to  fit  this  case, 
where  the  proceedings  leading  to  the  comple- 
tion of  the  election  are  yet  pending,  but  will 
end  in  the  declaration  of  a  result  when  the 
governor  will  come  on  to  qualify,  while  the 
other  section,  as  to  the  president  of  the  sen- 
ate acting,  seems  to  provide  for  a  different 
class  of  cases;  that  is,  where  the  election  is 
complete,  but  there  is  a  vacancy  caused  by 
death  or  other  fact,  or  a  disability  prevent- 
ing his  action.  And  in  Lawhorne's  Case,  18 
6rat.  93,  the  court,  under  similar  provisions 
in  the  Virginia  constitution,  held  that  the 
clause  relating  to  the  lieutenant  governor's 
acting,  in  case  of  death  or  other  cause  dis- 
abling the  governor,  did  apply  only  to  a  case 
not  provided  for  by  the  section  authorizing 
officers  to  hold  over. 

Again,  this  position  of  President  Carr  as- 
sumes that  somebody  was  elected  governor 
in  November  last.  His  petition  says  dtheir 
Fleming  or  Gofl  was  elected.  Quite  likely 
this  is  so.  To  succeed,  tie  must  have  some- 
body elected  at  that  election,  so  that  he  may 
have  some  one  whose  place  lie  is  to  take. 
But  it  does  not  appear  that  anybody  was  in 
fact  elected.  The  assertion  of  his  petition 
that  some  one  was  elected,  even  if  not  denied 
in  respondent's  answer,  (but  it  is  denied,) 
could  not  be  taken  for  true,  for  it  asserts  a 
fact  which,  legally  speaking,  cannot  be  yet 
known  and  is  not  susceptible  of  proof  here. 
There  is  no  declaration  ot  the  result,  and  the 
returns  have  never  been  approved  or  pub- 
lished; their  contents  are  yet  sealed  and 
sacred,  in  the  keeping  of  the  joint  assembly, 
awaiting  publication.  Can  we  or  President 
Carr  say  whether  or  not  they  show  an  elec- 
tion? They  may  show  a  tie  vote.  Is  it  clear 
that  we  can  presume  because  an  election 
was  held  that  some  one  was  elected?  The 
judge  delivering  the  opinion  in  the  court  of 
appeals  of  New  York  in  People  v.  Crlssey, 
supra,  says:  "At  this  point  it  appears  need- 
ful to  determine  who  was  lawfully  the  alder- 
man of  the  Seventh  ward,  entitled  to  occupy 
the  seat  for  which  Morrissey  and  Fleming 
contested.  We  cannot  say  that  either  was 
elected.  It  is  argued  that  one  must  have 
been.  That  does  not  follow.  A  canvass  in 
which  all  or  a  majority  of  the  inspectors  con- 
curred, or  an  investigation  by  a  court  of  jus- 
tice in  which  the  vote  actually  and  honestly 
cast  was  correctly  counted,  might  have  re- 
sulted in  a  tie.    While  that  is  not  probablci 
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it  is  certainlj  possible.  We  cannot  linow. 
We  have  no  legal  evidence  before  us  from 
wblcii  we  can  give  the  seat  to  either  by  vir- 
tue of  the  election. "  He  further  said :  "The 
votes  are  not  here  for  us  to  count.  The  au- 
thority appointed  by  law  has  not  acted,  has 
certified  nothing,  and  stands  equally  divided, 
and  asserting  contrary  results,  both  of  which 
cannot  be  true."  He  also  says:  "For  us 
nothing  is  possible  except  to  treat  the  election 
as  a  failure,  so  far  as  either  party  seeks  to 
found  a  right  upon  it,  and  deny  to  either  any 
resulting  benefit  from  that  source."  Under 
these  principles,  the  claim  of  President  Carr 
that  some  one  was  elected,  and  that  he  can 
stand  on  that  fact  as  a  foundation  to  entitle 
him  to  act,  is  untenable,  as, for  the  purposes 
of  this  case,  the  election  is  a  failure,  or  has 
no  yet  known  result,  and  he  must  be  denied 
any  resulting  benefit  from  that  source.  And 
If  it  should  appear  there  was  a  tie  vote, 
whereby  the  legislature  would  elect,  that 
election  would  date  and  confer  title  only 
from  the  day  of  election,  and  not  relate  back 
to  the  election  in  November,  and  thus  prove 
that  no  person  was  then  elected.  Thus  no 
contingency  has  arisen,  no  condition  exists, 
such  as  to  call  upon  the  president  of  the  sen- 
ate to  act  as  governor.  The  clause  of  the 
constitution  on  which  he  rests  is  an  excep- 
tion to  the  general  rule  fixed  by  another 
clause,  declaring  that  all  oiBceis  shall  con- 
tinue to  discharge  their  duties  until  their 
successors  are  elected  and  qualified,  and,  as 
he  does  not  come  within  that  exception,  he 
cannot  act,  but  under  said  generiil  rule  of 
section  6,  art.  4,  of  the  constitution,  E.  Wil- 
lis Wilson  has  the  right  to  continue  to  act  as 
governor  until  his  successor  shall  come  in. 
We  are  in  this  cause  called  on  by  both  sides 
to  decide,  not  only  whether  Carr  has  title  to 
admit  him,  but  also  Whether  Wilson  has  title 
to  bold  over;  and,  as  we  see  it,  we  are  com- 
pelled to  pass  on  Wilson's  right  to  hold  over, 
for  it  seems  certain,  under  these  two  provis- 
ions of  the  constitution,  that  if  Carr  has  title 
to  enter  into  the  ofiice  Wilson  has  no  title  to 
continue  to  hold  it.  In  deciding-  as  to  the 
right  of  the  one,  we  inevitably  decide  as  to 
the  right  of  the  other.  This  case  is  unlike 
that  of  Gofl  T.  Wilson^  for  there  it  was  a 
question  only  of  Ooff 's  title.  If  his  title  was 
imperfect  by  reason  of  the  absence  of  the 
declaration  of  his  election,  he  failed  whether 
Wilson  had  title  to  hold  over  or  not,  and -we 
did  not  in  that  cause  pass  on  Wilson's  right. 
If  Gofl's  title  had  been  complete,  surely  Wil- 
son's tenure  was  at  an  end ;  if  Goff's  title 
was  imperfect,  he  could  not  be  admitted, 
though  Wilson's  claim  to  hold  should  be 
weak. 

Mention  has  been  made,  though  it  does 
not  seem  to  be  urged,  that  under  section  4, 
art.  7,  of  the  constitution,  a  governor  is  in- 
eligible for  the  same  office  for  the  term  suc- 
ceeding that  for  which  he  was  elected,  and 
therefore  Gov.  Wilson  is  not  competent  to 
hold  over.  I  consider  him  holding  over  un- 
dta  his  old  term;  it  is  a  prolongation  of  that. 


His  competency  is  tested  by  his  eligibility  for 
his  old  term.  As  he  was  eligible  for  that,  he 
can  hold  under  his  old  term,  and  its  eligibili- 
ty and  qualification,  until  his  successor  comes. 
He  holds  ex  officio.  In  Lawborne's  Case,  18 
Grat.  85,  a  pardon  was  issued  by  Gov.  Rer- 
pont  to  a  convict  after  Pierpont's  term  ex- 
pired, and  the  people  of  the  penitentiary  re- 
fused to  obey  it  for  that  reason.  The  case 
went  to  the  court  of  appeals  of  Virginia.  Its 
constitution  pro  ided  that  "judges,  and  all 
other  officers,  whether  elected  or  appointed, 
shall  continue  to  discharge  the  duties  of  their 
respective  offices,  after  their  terras  of  service 
have  expired,  until  their  successors  are  qual- 
ified." Its  constitution  provided  thiit  "in 
case  of  the  removal  of  the  governor  from  of- 
fice, or  of  his  death,  failure  to  qualify,  resig- 
nation, removal  from  the  state,  or  inability 
to  discharge  the  powers  and  duties  of  the  of- 
fice, the  said  office,  with  its  compensation, 
shall  devolve  upon  the  lieutenant  governor. " 
There  being  no  election  of  a  governor, — no 
qualification  of  one, — the  court  held  that 
Gov.  Pierpont  should  continue  in  his  office 
beyond  his  term,  notwithstanding  the  latter 
provision;  and  held  that  he  was  capable  of 
holding  over,  though  the  Virginia  constitu- 
tion contained  the  same  clause  as  to  ineligi- 
bility for  a  second  term  as  is  found  in  ours. 
For  these  reasons  the  demurrer  to  the  re- 
turn must  be  overruled,  the  peremptoiy  writ 
of  mandamut  be  denied,  and  the  petition 
dismissed. 

Sntoer,  p.,  and  English,  J.,  concurred. 
Gbeen,  J.,  absent. 


(ss  w.  va.  rm 

Core  v.  WieNER's  Heibs. 

{Supreme  Court  ofAppeaia  cf  West  Viratnta. 
Feb.  25ri889.) 

VeNDOB  AKD  VsNSBB — RkTBRSNOB — ESTOPPKI. 

L  In  a  suit  by  vendor  to  enforce  the  payment 
of  purchase  money  under  an  executory  contract 
for  the  sale  of  land,  and  defendant  alieKOS  a  defect 
of  title  in  the  vendor,  he  may  have  a  reference  to 
ascertain  the  character  of  the  title,  or  the  court 
may,  where  the  proof  raises  a  doubt  as  to  title, 
malie  such  reference;  but  unless  such  reference  be 
asked  by  the  vendee,  or  such  doubt  appear,  such 
reference  is  not  necessary,  and  the  court  may  pro- 
ceed to  subject  tiie  land  to  sale  for  the  pnronase 
money. 

2.  If  at  the  date  of  the  decree  of  sale,  the  title, 
though  originally  defective,  has  become  good  by 
reason  of  the  purchaser's  possession  under  the 
statute  of  limitations,  the  court  may  go  on  to  en- 
force the  contract. 

8.  A  vendor  who,  after  sale  to  a  vendee,  sells 
and  conveys  to  another,  without  notice  to  the 
second  purchaser  of  the  first  sale,  the  land  sold  to 
the  first  purchaser,  is  estopped  thereby  from  col- 
lecting by  specific  performance  of  the  contract 
from  the  first  purchaser  the  purohase  money  for 
the  land  sold  to  the  second  purchaser. 

(SyUabus  by  Oie  Court.) 

Appeal  aai  supersedeas  from  circuit  court, 
Bitehie  county;  James  M.  Jaokson,  Judge. 

TTkm.  E.  Davis,  for  appellant.  R.  8. 
Blair,  for  appellee. 

Bbannon,  J.  On  the  14th  January.  1868, 
A.  S.  Core  made  an  agreement  whereby  Core 
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aoid  to  Wigner  a  farm,  bounded  in  part  by 
J.  M.  Stephenson,  Nathan  Park,  and  M.  M. 
Hitchcock,  said  to  contain  206  or  208  acres, 
bat  if  it  should  contain  more  than  200  acres 
Wigner  was  not  to  pay  more  than  JB1,600  for 
It,  and  if  it  should  contain  200  acres  or  less 
Wigner  was  to  pay  $8  per  acre.  Core  was 
to  convey  with  general  warranty  whenever 
Wigner  should  ask  a  deed,  retaining  a  lien 
for  unpaid  purchase  money.  Core  brought 
a  chancery  suit  to  enforce  the  payment  of 
the  purchase  money  by  saleof  the  land.  Wig- 
ner answered,  alleging  tliat  by  actual  survey 
the  tract  contained  only  185  acres,  and  may  be 
not  so  much,  and  that  by  the  agreement  he 
was  entitled  to  an  abatement  for  15  acres 
from  the  $1,600;  and,  further,  that  12  acres 
more  of  the  land  was  in  dispute,  and  claimed 
by  others,  who  were  threatening  to  take 
possession,  which-  disputed  land  would  en- 
title bim  to  an  abatement  of  996  more.  He 
alleged  and  specifled  various  payments,  and 
claimed  that  these,  with  the  abatement  for 
loss  of  quantity,  would  more  than  pay  for  the 
land.  He  further  averred  that  since  the 
oommencement  of  the  suit  he  had  discovered 
that  plaintiff  had  no  title  to  the  land,  and 
never  bad,  but  that  other  parties  had  title  to 
it,  and  he  therefore  asked  a  rescission  of  the 
contract  of  purchase,  and  refunding  of  the 
poTchase  money.  Plaintiff  replied  generally 
to  the  answer,  and  also  filed  a  spec^l  repli- 
cation, in  which  he  denied  the  allegation  of 
the  answer  that  the  tract  did  not  contain  200 
acres,  and  denied  that  the  purchfue  money 
bad  been  paid  as  claimed  by  Wigner,  and  de- 
nied the  allegation  of  plaintiff's  want  of  title. 
He  averred  that  defendant  had  entered  into 
possession  under  his  purchase  on  1st  of  April, 
1868,  and  had  continued  in  quiet  and  peace- 
able possession  ever  since,  and  claimed  that 
he  could  hold  the  land  by  reason  of  such  pos- 
session against  all  adverse  claim,  having 
been  in  possession  more  than  10  years,  and 
eoold  not  now  complain  of  defect  of  title. 
The  case  was  referred  to  a  commissioner  to 
have  a  survey  made  to  ascertain  the  number 
of  acres  sold  by  Core  to  Wigner,  and  to  state 
an  account  between  the  parties  in  regard  to 
tfae  sale  nnder  the  contract  of  sale,  and  re- 
port what  balance,  if  any,  was  due  for  un- 
paid purchase  money.  There  were  three  sur- 
veys and  reports  of  the  master  under  orders 
in  the  case.  The  last  report,  based  on  a  sur- 
vey of  Douglas,  county  surveyor,  submits 
without  decision  by  him,  but  for  the  decision 
of  the  court,  statements  numbered  1  and  2, 
— the  one  baaed  on  the  tracts  containing  199^, 
the  other  on  the  quantity  of  164,  acres,  at  $8 
per  acre,  and  finding  a  balance  due  the  plain- 
tiff of  «862.65. 

There  seems  to  be  no  controversy  as  to 
payments,  but  on  the  contents  of  the  tract. 
Tbis  qnestion  is  involved  in  the  following 
facts:  The  contract  of  purchase  declares 
that  the  land  sold  is  bounded  by  J.  M. 
Stephenson,  Nathan  Park,  and  M.M.  Hitch- 
cock and  others.  It  appears  that,  in  1843, 
Yanwinkle,  commissioner  of  forfeited  and 


delinquent  lands,  conveyed  to  Isaac  Lambert 
a  lot  of  200  acres,  being  lot  No.  S  of  a  5,000- 
acre  tract  sold  as  forfeit<>d  or  delinquent  in 
the  name  of  Worth.  It  seems  that  lot  No.  6 
in  said  5,000-acre  survey  was  sold  by  said 
commissioner  to  one  Jacob  Cork,  and  140 
acres  of  it  was  sold  for  non-payment  of 
taxes  in  his  name  in  1858,  and  purchased 
by  Michael  M.  Hitchcock,  who  had  the  140 
acres  surveyed  by  precise  metes  and  bounds 
by  the  county  surveyor,  the  report  being 
given  in  the  record,  but  no  deed  is  shown 
fo  Hitchcock.  From  the  plat  of  Surveyor 
Douglas,  both  lot  No.  3  and  said  Hitcb- 
cock's  140  acres  are  represented,  and  from 
them,  and  the  evidence,  of  the  surveyor  that 
there  is  an  interlock  between  them,  said 
Hitchcock  140-acre  boundary  lapping  on  lot 
No.  3,  containing  201^  acres,  and,  subtract- 
ing 2  acres  within  it  for  part  of  an  entry  made 
by  Rollins,  left  199^,  the  quantity  on  which 
none  of  the  commissioner's  statements  is 
based;  and,  substractingthe  lap  of  34^  acres, 
leaves  it  to  contain  164|  acres,  the  quantity 
assumed  in  commissioner's  statement  No.  2. 
There  is  some  question  as  to  the  true  location 
of  No.  8,  but  it  seems  to  me  that  ttie  figure 
formed  on  the  surveyor  Douglas'  platPP, 
by  the  lines  A  B,  B  C,  C  D,  D  A,  correctly 
represent  lot  No.  3  of  the  Worth  survey. 
Surveyor  Douglas  is  of  opinion  that  the  land 
sold  by  Core  to  Wigner  is  lot  No.  3,  and  that 
Hitchcock's  tax  purchase  could  not  lawfully 
lap  on  it,  l>ecau8e  Cork,  in  whose  name  it  was 
sold  for  taxes,  purchased  lot  6  in  the  Worth 
survey,  yet  Douglas  is  decided  in  stating  in 
evidence  that  by  error  the  140  acres  of  Hitch- 
cock was  made  to  lap  over  on  lot  No.  8.  So 
it  is  plain  that  such  lap  exists. 

Now,  in  this  case,  it  is  not  a  trial  of  title 
between  the  Hitchcock  claim  and  the  owner 
of  lot  3  as  to  the  territory  within  the  inter- 
lock; but,  seeing  that  the  contract  of  sale  be- 
tween Core  and  Wigner  calls  for  the  Hitch- 
cock land,  we  must  first  fix  the  line  of  that 
land,  ascertain  where  it  is,  and,  having  done 
so,  there  is  the  line  of  the  land  sold  by  Core 
to  Wigner.  It  may  be  true  that  in  laying 
down  the  140-acre  Hitchcock  tax  purchase  It 
was  by  mistake  made  to  encroach  on  lot  3, 
and  it  may  be  lot  No.  3  is  the  superior  title, 
though  as  to  that  we  cannot  say  under  the 
light  of  this  case;  but  when  you  once  see 
that  there  is  a  Hitchcock  survey,  (and  the 
contract  admits  and  the  evidence  shows  that,) 
and  fix  its  place,  you  fix  the  limit  there  of 
Core's  sale  to  Wigner.  Core  did  not  in  terms 
sell  lot  No.  3  to  Wigner;  he  sold  bim  a  farm 
bounding  on  Hitchcock  land.  How  can  he 
stretch  the  land  beyond  the  lineof  the  Hitch- 
cock land, — make  him  take  land  he  did  not 
buy?  The  court  cannot  make  a  contract. 
Wigner,  knowing  of  this  trouble  about  the 
interlock  between  the  lands,  might  very  well 
and  prudently  have  intended  not  to  t>e  in- 
volved in  a  lawsuit  about  it  with  Hitchcock, 
and  for  that  very  reason  have  called  for  the 
Hitchcock  land,  for  that  land  had  been  made 
by  actual  survey  10  years  before  the  contract 
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between  Core  and  Wigner.  The  question  of 
Utie  is  irrelevant. 

It  seems  that  Wigner  and  Hitchcock  were 
in  possession  of  their  tracts,  but  it  does  not 
appear  that  Wigner  was  in  possession  of  the 
interlock,  and  he  saj's  in  evidence  that  he  did 
not  claim  it,  but  Hitchcock  seems  to  have 
made  an  improvement  within  it  as  far  back 
as  before  1861.  But  possession  is  irrelevent. 
It  is  only  a  question  of  how  far  Wiguer's 
purchase  went.  The  circuit  court  refused  to 
limit  his  purchase  to  the  Hitclicock  line,  or 
make  any  abatement  for  what  I  have  called 
the  "interlock,"  but  compelled  Wigner  to 
cross  the  Hitchcock  line,  and  go  on  to  the 
line  C  D  of  lot  3,  and  in  doing  so  erred. 
Wigner's  executrix,  after  the  revival  of  the 
suit  after  Wigner's  death,  (if  there  was  an 
order  of  revival,)  Sled  an  answer  alleging 
that  Core  had  since  the  death  of  Wigner  sold 
and  conveyed  to  one  Haga  a  tract  of  land  cov- 
ering this  Hitchcock  land,  (he  having  ac- 
quired it  from  Hitchcock  subsequent  to  the 
commencement  of  the  suit,)  and  in  so  doing 
conveyed  op  to  the  line  E  P.  including  to 
Haga  this  84;^  acres,  thus  recognizing  the 
Une  E  P  and  the  Hitchcock  land.  So  it 
would  seem  that  he  does  so  recognize  it. 
What  further  effect  has  this  acton  his  cause? 
He  had  filed  with  bis  bill  a  deed  conveying 
this  interlock,  the  very  land  he  afterward 
conveyed  to  Haga,  and  this  deed,  not  record- 
ed, would  be  no  notice  to  Haga  if  it  includes 
this  interlock;  and  the  vendor  turns  round 
and  conveys  to  another  the  very  land  which 
be  seeks  to  make  a  former  purchaser  take  and 
pay  for,  imposing  a  lawsuit  on  such  former 
purchaser.  He  would  thus  get  pay  for  the 
same  land  from  two  persons.  But,  while 
this  action  makes  his  claim  inconsistent,  the 
view  I  take  gave  him  power  to  sell  the  inter- 
lock to  Haga,  as  he  had  not  sold  it  to  Wig- 
ner; but  from  Core's  stand-point,  he  contend- 
ing tliat  he  had  sold  this  interlock  to  Wig- 
ner, and  asking  pay  for  it  from  Wigner,  tUs 
act  of  conveying  it  to  Haga  on  22d  January, 
1885,  would  seem  to  be  an  estoppel  against 
his  obtaining  a  decree  on  7th  November, 
1887,  against  Wigner,  compelling  him  to  pay 
for  that  identical  land.  This  deed  was  mere- 
ly tendered  with  the  bill,  and  the  answer  re- 
jected it;  and,  if  the  court  had  held  it  insuf- 
ficient, how  could  the  plaintiff  have  complied 
with  its  order  requiring  another  deed,  after 
baving  disabled  himself  from  conveying  by 
conveying  the  legal  title  to  Haga?  This  is 
an  additional  reason  for  saying  the  court 
erred.  It  should  l>e  added  that  Wigner  says 
he  never  had  set  up  any  claim  to  any  of  the 
land  within  the  interlock. 

Claim  is  made  by  the  defense  for  a  further 
abatement  of  12  acres  between  the  lines  B  0 
and  the  dotted  line  E  X,  on  plat  P  P,  based 
on  a  claim  of  one  Yinton.  It  is  not  easy 
from  the  indeflniteness  of  the  record  to  state 
the  precise  character  of  the  claim.  Vinton's 
elaim  or  boundary  is  not  shown  by  deed  or 
titie  paper,  farther  than  a  deed  to  him  from 
Wolff,  wbich  does  not  show  the  source  of  his 


title  so  as  to  show  just  where  or  what  he 
claims,  and  thus  establish  his  line.  If,  as 
seems,  he  owns  lot  No.  4  of  Worth  survey, 
there  would  seem  to  be  no  conflict,  for  lot 
No.  8  and  4  are  coterminous.  No  particular 
line  of  Vinton's  is  shown.  There  is  appar- 
ent no  ground  forthis  abatement.  Astotho 
allegation  ttiat  plaintiff  bad  no  title,  the  an- 
swer on  this  point  is  v6ry  indefinite,  notspeo- 
ifving  what  title  conflicted  with  the  plain- 
tiff's or  wherein  the  plaintiff's  was  defective. 
And  the  evidence  makes  this  no  better. 
There  is  no  appearance  that  the  plaintiff's 
title  is  defective,  and  Wigner  took  possession 
in  April,  1868,  and  was  still  in  peaceable  pos- 
session when  this  suit  began,  in  .luly,  1879, 
and  his  title  has,  even  if  defective,  become 
good.  Moreover,  if  he  had  any  serious  rea- 
son to  contest  the  title,  be  should  have  asked 
a  reference  specially  as  to  title.  Middleton 
V.  Selby,  19  W.  Va.  168.  There  should  be 
no  rescission  of  the  contract.  The  decree 
should  have  been  on  the  basis  of  statement 
2,  finding  a  balance  of  purchase  money  of 
8270.65  as  of  19th  June,  1882,  amounting  on 
7th  November,  1887,  to  0342,  which  latter 
sum,  with  interest  and  costs,  should  have 
been  decreed  instead  of  91,140.52;  and  the 
decree  complained  of  is  to  be  reversed,  with 
costs  to  appellant  in  this  court,  and  a  decree 
entered  for  tlie  plaintiff  for  9342,  with  inter- 
est from  the  7tb  day  of  Novemtier,  1887,  and 
costs  of  suit,  instead  of  81,140.52,  as  decreed 
by  the  circuit'court;  and  the  cause  is  to  be 
remanded  to  the  circuit  oo'urtfor  further  pro- 
ceedings. 

Sntder,  p.,  and  Enouebh,  J.,  concurred. 
Obbbm,  J.,  absent. 


(S2  W.  Va.  SO) 
FEBOTTSON  «.  MIIJ.ENDEU  tt  ol. 

(Supreme  Court  of  Appeal*  of  West  Viri^tnta. 
Jan.  SiT^.) 

Affbal  —  JUnOMKNT  —  Sjt.TiBt±cnos  —  Fabtmsii. 

SHIP. 

1.  Generally,  tf,  pending  an  appeal  or  writ  of  er- 
ror, the  matter  oi  controversy  in  the  snit  be  set- 
tled, this  court  will  simply  fUgmliw  the  appeal  oi 
writ  ot  error  without  deciding  the  merits  merely 
to  determine  as  to  costs,  and  will  not  pass  on  the 
qaestlon  of  costs.  Otherwise,  under  toe  oircum- 
ttanoes  of  this  cause. 

2.  It  is  error  to  render  judgment  against  several 
defendants,  one  of  them  not  served  with  prooesa 
and  not  appearing,  for  which  he  may  reverse  tiie 
judgment  under  section  6,  o.  IM  of  the  Code,  by 
motion. 

8.  If  he  make  such  motion,  and  it  is  overruled, 
the  decision  of  the  circuit  court  overruling  saota 
motion  makes  such  judgment  valid  and  binding, 
though  before  void,  unless  such  decision  be  re- 
versed;  and  he  is  entitled  to  reverse  it  though  the 
Judgment  has  tieen  satisfied  byanother  of  tlie  judg- 
ment debtors. 

4.  All  partners  must  be  served  with  prooeaa  tor 
judgment  against  alL 

(SylUOms  by  the  Court) 

Error  to  circoit  court,  Wayne  county. 
Z.  T.  Vinson,  for  plaintiff  in  error. 

Bkamnok,  J.    In  an  action  of  aatumptU 
'  in  tiie  circuit  oonrt  of  Wayne  ooanty  by  S. 
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J.  Fei^gnson  against  J.  H.  Millender,  Jacob 
Zoack.  and  W.  H.  Grothe,  as  partners  In  the 
name  of  J.  H.  Millender  &  Co.,  proress  was 
served  on  Millender  and  Zouck,  but  not  on 
Grotbe.  Millender  and  Zouck  appeared  and 
pleaded,  but  Orothe  did  not  appear;  and 
ttiere  was  a  trial  and  verdict  for  plsintiS  for 
91.374.94.  and  judgment  against  the  defend- 
ants.  Afterwards  Grothe  moved  the  circuit 
court  to  reverse  suoh  judgment,  assigning  in 
his  notice  as  causes  for  such  reversal  that  he 
had  not  been  served  with  process,  had  no  no- 
tice of  the  action,  and  had  not  appeared 
therein.  The  court  overruled  his  motion, 
and  be  obtained  this  writ  of  error.  It  is 
shown  to  this  court  that  since  the  granting 
of  the  writ  of  error  Millender  has  by  pay- 
ment to  Ferguson  satisfied  his  demand,  and 
tfaej  ask  the  dismissal  of  the  writ,  while 
Grotbe  opposes  dismissal,  and  demands  a  de- 
cision of  tbe  cause. 

A  preliminary  question  is,  shall  this  court 
dismiss  tbe  cause,  or  hear  it  on  the  merits? 
Generally,  it  is  true  that  there  must  be  a 
natter  in  controversy  during  the  entire 
progress  of  a  suit  from  its  inception  to  final 
determination,  both  in  tlie  lower  and  appel- 
late opurt, — something  on  which  the  final 
judgment  is  to  operate;  and  when  it  appears 
that  the  cause  of  action  has  ceased  to  exist 
by  Its  discharge,  and  thus  the  error  com- 
plained of  waived  or  removed,  or  tliat  it  has 
been  released,  both  courts  will  stop  in  the 
eause,  and  this  court  will  dismiss  the  appeal, 
and  it  will  not  pass  on  the  question  of  costs, 
since  the  right  as  to  costs  can  only  be  de- 
cided on  a  full  hearing,  which  hearing  tbe 
eonrt  will  refuse  for  the  reason  just  stated. 
Bat  this  seems  to  be  aq  exceptional  case. 
While  the  controversy  as  between  Ferguson 
and  his  alleged  debtors  has  been  discharged, 
yet  if,  as  between  Grothe  and  his  copartners, 
it  is  ret  judicata, — if  the  judgment  fixing  a 
liability  in  favor  of  Ferguson  against  the  co- 
partners is  binding  still  on  Grottie,  —  he 
would  have  to  bear  his  share  of  it  in  the  way 
of  contribution  in  the  settlement  of  the  part- 
oership  accounts,  and  has  a  right  to  call  on 
this  court  to  consider  his  writ  of  error.  It 
is  settled  that  if  a  party  sne  out  a  writ  of 
error  from  a  judgment  against  him,  and  tbe 
judgment  is  aflQrmed,  the  judgment  of  the 
appellate  court  affirming  the  judgment  of  the 
lover  court  has  all  the  force  of  res  judicata, 
and  makes  that  judgment  binding.  Arm- 
strong V.  Poole,  80  W.  Ya.  669.  5  S.  £.  Bep. 
257;  Camden  v.  Werninger,  7  W.  Va.  628; 
Campbell  v.  Campbell.  22  Grat.  649 ;  Henry  v. 
Davis,  13  W.  Ya.  252;  Mason  v.  Bridge  Co., 
20  W.  Ya.  223;  Board  v.  Parsons,  24  W.  Va. 
551;  Newman  v.  MoUoban,  10  W.  Ya.  505. 
It  is  binding  aa  a  judgment  even  on  parties 
who  did  not  appeal,  and  were  not  served  with 
tbe  appellate  process,  if  a  joint  judgment. 
Newman  v.  MoUolian,  Id.  488.  Ajid  section 
5  of  chapter  134  of  the  Code  having  made 
tbe  circuit  court  tbe  forum  for  the  reversal 
of  judgments  for  error  for  which  this  court 
bat  for  that  statute  would  reverse,  in  case  of 


Judgment  by  default,  performing  for  this 
purpose  tbe  same  function  which  otherwise 
would  be  performed  by  this  court,  the  judg- 
ment of  the  circuit  court  overruling  tbe  mo- 
tion to  reverse,  adjudging  against  the  party 
asking  the  reversal  all  his  points  of  error,  is 
logically  likewise  res  judicata,  and  makes 
valid  the  judgment,  bnless  the  action  of  the 
circuit  court  overruling  the  motion  to  reverse 
be  itself  reversed  by  this  court.  Thus  tbe 
action  of  the  circnitcourt  overruling  Grothe's 
motion  to  reverse  the  judgment,  overruling 
the  grounds  assigned  by  him  for  its  reversal, 
in  effect  making  the  judgment,  though  void 
before,  valid  and  binding  on  him  under  tbe 
doctrine  of  res  judicata,  entitles  him  to  have 
the  decision  of  this  court  upon  the  merits  of 
his  writ  of  error.  We  hold  that  the  rendl* 
tlon  of  judgment  generally  against  all  the  de> 
fendants  —  Grothe  not  having  been  served 
with  process  or  appeared  in  the  suit— is  error. 
There  should  have  been  service  of  process  on 
all  the  partners  for  judgment  against  all. 
Pars.  Partn.  §§  1085, 1086;  Carlon's  Adm»r 
V.  Buflner,  12  W.  Ya.  297.  The  judgment, 
being  joint,  must  be  reversed  in  toto.  Mid- 
kifl  V.  Lusher,  27  W.  Ya.  439;  Hoffman  v. 
Bircher,  22  W.  Ya.  537;  2  Tuck.  Bl.  Comm. 
383;  Yandiver  v.  Boberts,  4  W.  Va.  498. 
For  these  reasons  the  judgment  of  the  cir- 
cuit court  of  Wayne  county  rendered  on  the 
14tb  day  of  June,  1887,  overruling  Grothe's 
motion  to  reverse  tbe  original  judgment,  and 
the  original  judgment  of  the  said  court  ren- 
dered on  the  2(1  day  of  June,  1887,  must 
both  be  reversed,  and  the  verdict  of  tlie  jury 
rendered  on  the  1st  day  of  June,  1887,  set 
aside,  and  the  plaintiff  in  error  must  recover 
of  the  defendant' in  error  his  costs  in  this 
court  and  his  costs  about  said  motion  in  said 
circuit  court.  Capehart  v.  Cunningham,  12 
W.  Ya.  759.  This  cause  is  not  remanded,  as 
the  matter  of  controversy  has  been  dis- 
charged, and  the  action  is  dismissed. 

Sntdeb,  p.,  and  Enqush,  J.,  concurred. 
Gbeen,  J.,  absent. 


(Ji  W.  Va.  33) 

Daubon  0.  Feboitsom. 
(SuprenM  Court  of  Apnedls  of  West  VU-gtnia. 

Wbit  or  Ebbob— FiNiii  Jodoioht. 

1.  An  order  overruUnK  a  motion  to  set  aside  a 
verdict  of  a  jury  and  reiasing  to  grant  a  new  trial 
is  not  SQoh  an  cnrder  or  Judgment  as  will  authorize 
a  writ  of  error  to  this  court. 

3.  In  order  to  authorize  a  writ  of  error  there 
must  be  a  final  judgment  on  the  verdict. 

{Syllabus  Iru  ihe  Court.) 

Error  to  circuit  court,  Wayne  county;  T. 
H.  Habvet,  Special  Judge. 

Action  by  Samuel  Damron  against  Martha 
J.  Ferguson,  administratrix  of  M.  J.  Fergu- 
son, deceased,  before  a  justice  of  the  peace 
on  a  note  for  $300,  executed  by  S.  J.  Fergu- 
son, with  decedent  as  surety.  The  justice 
gave  judgment  for  plaintiff,  whereupon  de- 
fendant appealed  to  the  circuit  court.  A  trial 
was  had  there  de  novo  before  a  jury,  whose 
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verdict  was  for  defendant.  The  record  does 
not  show  that  any  judgment  was  entered  on 
the  verdict.    Plaintiff  brings  error. 

Z.  T.  Vinson,  for  plaintiff  in  error.  H. 
K.  Bhumate,  for  defendant  in  error. 

English,  J.  Ttiis  was  a  writ  of  error  al- 
lowed from  an  order  of  the  circuit  coart  of 
Wayne  county  entered  on  the  6tb  day  of 
June,  1885,  overruling  a  motion  then  made 
by  the  plaintiff  to  set  aside  the  verdict  of  the 
jury  therein  rendered,  and  award  him  a  new 
trial.  An  examination  of  the  record  discloses 
the  fact  that  no  judgment  was  ever  rendered 
by  said  circuit  court  upon  said  verdict,  and, 
there  being  no  final  judgment  in  the  cause, 
and  no  order  from  which  a  writ  of  error 
would  lie  to  this  court,  the  writ  of  error 
awarded  to  the  plaintiff  must  be  dismissed 
as  having  been  prematurely  allowed,  with 
costs  against  the  plaintiff  in  error. 

Sntdeb,  p.,  and  Brannon,  J.,  concurred. 
Greem,  J.,  absent. 


(82  w.  va.  ai) 

Paslet  «.  Broulbt. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  29, 1889.) 

8bT-0f» — BVIDBHOX. 

B.  ezeouted  and  delivered  to  P.  a  writing  In 
these  words:  "I  this  day  agree  to  pay  Wm.  K. 
Pasley  all  the  money  that  Jesse  Paaley's  timber 
comes  to,  after  deducting  out  all  the  money  that 
Jesse  Pasley  •  •  •  owes  me. "  At  the  time 
this  writing  was  executed,  B.  had  been  garnished 
In  a  Kentucky  court  by  a  creditor  of  .Jesse  Fas- 
ley,  and  was  subsequently  by  the  judgment  of  said 
court  compelled  to  pay  said  debt  to  said  creditor. 
In  an  action  of  assumpsit  by  P.  against  B.  on  said 
wilting  the  record  in  sold  Kentucky  suit  is  ad- 
missible in  evidence  to  prove  the  payment  of  the 
•mount  for  which  B.  was  so  garnished  as  a  setoff 
•gainst  the  claim  of  the  plalntifl. 

ISyUdbva  by  the  Court.) 

Error  to  circuit  court,  Wayne  county; 
IBA  J.  McGiNNis,  Judge. 

Z.  T.  Vinson,  for  plaintiff  in  error.  H. 
K.  Shumate,  for  defendant  in  error. 

Sktdbr,  p.  Writ  of  error  to  a  judgment 
rendered  September  3,  1886,  by  the  circuit 
court  of  Wayne  county,  in  an  action  of  a$- 
mmpsit  brought  in  said  court  by  William  U. 
Pasley  against  John  B.  Bromley.  The  j  udg- 
ment  was  on  the  verdict  of  a  jury,  and  is  for 
the  sum  of  $703.38.  The  defendant  saved 
several  bills  of  exceptions,  in  one  of  which 
all  the  evidence  is  certified;  and,  the  court 
having  overruled  bis  motion  for  a  new  trial, 
the  defendant  has  brought  the  case  to  this 
court. 

In  our  view  of  the  case  only  one  of  the 
numerous  errors  assigned  by  the  plaintiff  in 
error  need  be  considered  by  us.  The  plain- 
tiff's cause  of  action  is  the  following  as- 
tumpsit,  duly  signed  by  the  defendant:  "I 
this  day  agree  to  pay  Wm.  B.  Pasley  all  the 
money  that  Jesse  Pasley's  timber  comes  to, 
after  deducting  out  all  the  money  that  Jesse 
Pasley.  James  H.  Pasley,  and  Elias  William- 


son owes  me.  This  is  for  timber  that  has 
been  already  delivered,  this  12th  day  of  May, 
1884."  The  evidence  tends  to  prove  that 
Jesse  Pasley,  the  father  of  the  plaintiff,  was 
the  owner  of  certain  timber,  which  he  had, 
prior  to  March,  1884,  sold  to  the  defendant, 
Bromley,  who  had,  in  money  and  supplies, 
paid  the  greater  part  of  the  purchase  money 
therefor  In  the  spring  of  1884  tbesaid  Jesse 
Pasley  became  embarrassed  in  his  business, 
and  certain  of  his  creditors  sued  him  in  the 
circuii  court  of  Boyd  county,  Ky.,  and  among 
these  creditors  were  D.  H.  Carpenter  and  the 
firm  of  Williamson  &  Hampton.  Carpenter 
commenced  his  action  and  filed  bis  petition 
in  said  court  on  March  17,  1884,  in  which 
he  claimed  that  said  Jesse  Pasley  was  in- 
debted to  him  in  the  sum  of  $209;  that  the 
defendant  w^  a  non-resident  of  the  state  of 
Kentucicy,  and  was  disposing  of  his  property 
with  tlie  intent  to  defraud  his  creditors.  At 
the  same  time  the  plaintiff.  Carpenter,  sued 
out  an  attachment  against  the  estate  of  Jesse 
Pasley;  and  on  May  9,  1884,  the  said  Will- 
iamson Sc  Hampton  commenced  their  action 
and  filed  their  petition  in  said  court,  claiming 
that  said  Jesse  Pasley  was  indebted  to  them 
in  the  sum  of  $288,  that  he  was  a  non-resi- 
dent of  the  state  of  Kentucky,  and  that  the 
said  John  B.  Bromley  was  indebted  to  said 
Pa.sley;  and  asking  an  attachment  against 
the  estate  of  said  Pasley  and  garnisliee  pro- 
cess against  said  Bromley.  An  attachment 
was  issued  in  each  of  these  actions  requiring 
the  sheriff  to  attach  the  estate  of  said  Pas- 
ley, and  to  summon  the  garnishees  to  answer. 
The  attachment  in  the  Carpenter  case  was 
served  on  the  defendant  Jesse  Pasley  and 
said  Bromley  on  March  19,  1884;  and  in  the 
case  of  Williamson  &  Hampton  it  was  served 
on  said  Pasley  and  Bromley  on  May  9,  1884. 
Afterwards,  on  December  12, 1884,  Bromley 
answered  as  garnishee,  and  admitted  that  at 
the  time  the  said  attachments  were  served. 
Upon  him  he  was  indebted  to  the  defendant 
Jesse  Pasley  in  the  sum  of  $301.  and  asked 
that  the  plaintiffs  in  said  attachments  might 
be  compelled  to  litigate  and  settle  their  rights 
to  said  fund,  and  determine  which  has  the 
prior  lien  thereon.  These  two  actions  were 
consolidated,  and  finally  heard  and  decided 
by  the  said  circuit  court  of  Boyd  county,  Ky., 
and,  the  court  having  rendered  judgment  for 
the  plaintiffs  in  each  case  against  Jesse  Pas- 
ley, it  held  that  Carpenter  had  the  prior  lien 
on  the  fund  attached  in  the  hands  of  Brom- 
ley, and  thereupon  it  ordered  Bromley  to  first 
pay  off  the  judgment  in  favor  of  Cai-penter, 
and  then  pay  the  balance  of  the  said  $301  in 
his  hands  to  the  said  Williamson  &  Hamp- 
ton on  their  judgment  against  said  Jesse 
Pasley.  In  satisfaction  of  this  judgment, 
and  as  required  by  the  order  of  said  court, 
Bromley  paid  over  said  sum  of  $301  to  the 
said  Carpenter  and  WUliamson  &  Hampton. 
On  the  trial  of  the  present  action  the  defend- 
ant, Bromley,  included  this  $301  in  his  ac- 
count of  set-offs  and  payments  filed  against 
the  claim  of  the  plaintiff,  William  B.  Pasley, 
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viA  in  order  to  prove  this  item  of  his  ac- 
count offered  in  evidence  a  duly-certified 
record  of  the  judgment  and  proceedings  in 
Bald  c»ses  in  said  circnit  court  of  Boyd  county, 
but,  upon  objection  by  the  plaintiff,  the  court 
refused  to  permit  said  record  to  be  read  in 
evidence  to  the  jury,  and  to  this  action  of  the 
court  the  defendant  excepted.  This  ruling 
ia  assigned  as  error  by  the  plaintiff  in  error. 
The  grounds  upon  which  this  record  was 
excluded  by  the  trial  court  do  not  appear  in 
the  record;  but  it  is  contended  by  the  coun- 
sel for  the  defendant  in  error  that,  inasmuch 
as  the  defendant,  Bromley,  had  been  gar- 
nished before  he  executed  the  writing  on 
wliich  this  action  is  founded,  and  in  which 
be  agreed  to  pay  the  balance  then  due  from 
bim  to  tlie  j^intifl  as  the  assignee  of  Jesse 
Fftsley,  and,  having  made  no  provision  in  the 
said  writing  for  the  payment  of  claims  set 
out  in  said  record,  lie  is  not  entitled  to  credit 
for  the  amount  paid  on  said  claims  as  against 
0>e  plaintiff  in  this  action.  It  is  true  this 
writing  does  not  make  any  specific  reference 
to  these  Kentucky  claims,  but  it  does  in  gen- 
eral terms  provide  and  except  from  its  opera- 
tion as  an  assignment  "all  the  money  that 
Jesse  Pasley  owed  the  defendant  for  timber. " 
It  is  admitted  that  Bromley  bad  been  gar- 
nished t)efore  this  writing  was  executed, 
and  that  the  debt  for  which  he  was  garnished 
was  a  debt  of  Jesse  Fasley.  It  follows, 
therefore,  that  Bromley  was  under  a  legal 
liability  at  the  time  he  executed  this  writiug 
to  pay  these  Kentucky  debts,  and  the  subse- 
quent payment  of  them  by  reason  of  that  lia- 
bility created  a  debt  in  favor  of  Bromley 
against  Jesse  Pasley,  which  by  relation  and 
in  I^hI  contemplation  arose  at  the  time  the 
garnishee  process  was  served  upon  Bromley, 
and  was  therefore  at  the  time  said  writing 
was  executed  an  existing  legal  liability  or 
debt  in  favor  of  Bromley  against  Jesse  Pas- 
ley. It  was  certainly  a  conditional  liability 
which  Bromley  bad  no  power  to  escape,  and 
which  could  not  be  defeated  by  Jesse  Pasley 
except  by  his  doing  so  in  the  actions  of  the 
Boyd  county  circnit  court;  and,  he  having 
ftuled  to  do  so,  though  having  full  notice  of 
the  pendency  of  said  actions,  even  if  such 
notice  could  be  material,  neither  he  nor  the 
plaintiff,  who  claims  under  said  writing, 
can  be  now  heard  to  deny  that  the  debt  aris- 
ing out  of  said  Kentucky  claims  was  not  an 
existing  liability  at  the  time  said  writing  was 
ezecnt«l,  and,  as  such,  excepted  from  the 
operation  of  the  assignment  to  the  plaintiff. 
For  these  reasons  1  think  said  Kentucky 
record  should  have  been  admitted  In  evi- 
dence, and  that  the  circuit  court  ened  in  re- 
jecting it. 

The  other  errors  assigned  relate  principHlly 
to  the  order  and  regularity  of  the  conduct  of 
the  proceedings  during  the  trial  in  the  circuit 
court,  and  as  it  is  not  probable,  and  for  the 
most  of  them  it  is  Impossible,  that  they  can 
arise  on  the  retrial  of  the  case,  it  could  sub- 
serve no  useful  purpose  for  us  to  notice  or 
2onsider  them.    This  observation  will  also 


apply  to  the  instructions  asked  and  given  in 
the  case,  because  the  construction  we  have 
given  to  the  writing  sued  on  in  this  case 
makes  those  instructions  wholly  immaterial. 
For  the  error  aforesaid  the  judgment  of  the 
circuit  court  must  be  reversed,  a  new  trial 
ordered,  and  the  case  remanded. 

Gbeen,  Enoush.  and  Bbannon,  JJ.,  con- 
curred. 


(U  W.  Va.  14) 

CoBN  et  oZ.  V.  Wasd  et  oZ. 

(Supreme  Court  of  Avveo.lt  of  West  Viirginia, 
Jan.  29, 1889.) 

DbBS  —  CONSIDSBATION  —  FBAin>VIJ«T     COHTIT- 

uiCBS — ^Tbusts. 

1.  It  is  the  settled  law  of  this  state  that  the  re- 
cital in  a  deed  of  the  payment  of  a  valuable  oon- 
sideration  for  the  property  therein  conveyed  is  not 
evidence  of  suoh  payment  as  against  a  stranger  or 
a  creditor  of  the  grantor  assailing  the  deed  as  vol- 
untary, and  fraudulent  as  to  him. 

8.  But  when,  in  such  case,  the  conreyanoe  la 
shown  to  be  founded  upon  a  valuable  considera- 
tion, the  burden  of  proving  that  the  deed  is  fraud- 
ulent in  fact  rests  upon  the  oredltor  assailing  it. 

8.  A  trust  deed  conveying  real  and  personal 
proper^,  inoludinf  a  stook  of  store  goods,  ia  not 
per  ae  fraudulent  because  it  postpones  the  sale  of 
real  estate  for  six  months  from  the  date  of  the 
deed,  and  authorizes  the  trustee,  after  taking  an 
inventory  of  the  store  goods,  to  take  control  of 
them,  and  sell  the  same  at  private  sale,  if  that  can 
be  done  in  six  months,  and  then  sell  the  residue  at 
public  auction ;  in  either  case  the  sales  to  be  in  the 
best  possible  manner  for  the  interests  of  the  ored- 
itors  of  the  grantor. 

4.  Where  a  trust  deed  secures  many  debts  in 
separate  classes  or  to  difterent  persons,  the  simple 
fact  that  a  part  of  the  debts  secured  are  shown  to 
be  luTalld  or  voluntary  will  not  make  the  deed  in- 
valid as  a  security  for  otiier  and  bOTW,  jlde  debts 
secured  therein. 

6.  The  fact  that  a  trustee  in  a  trust  deed  ia  in- 
solvent and  untrustworthy  will  not,  of  itself,  midDS 
the  deed  void;  but  in  such  case  the  court  may  ap- 
point a  receiver,  and  administer  the  trust  aooora- 
ing  to  the  provisions  of  the  deed. 

(SyllaJma  by  the  Court.) 

Appeal  from  circuit  court,  Boane  county; 
B.  F.  Fleminq,  Judge. 

Bill  in  equity  by  Theodore  Cohn,  Julius 
Cobn,  Emil  Cohn,  and  Abe  Bloom,  partners 
under  the  Arm  name  and  style  of  Cohn  Bros. 
Sn  Co.,  who  sue  for  the  benefit  of  themselves 
and  other  creditors  of  James  T.  Ward,  against 
said  James  T.  Ward  and  others,  to  set  aside 
and  cancel  certain  deeds  as  fraudulent  and 
void.  A  decree  was  entered  in  accordance 
with  the  prayer  of  the  bill,  and  James  T. 
Ward  appeals. 

W.  A.  MoOorkle,  for  appellant.  J.  9, 
Schilling,  for  appellees. 

Sntdeb,  p.  James  T.  Ward  and  Martha 
A.,  his  wife,  by  three  several  deeds,  dated  in 
October,  188S,  and  recorded  in  September, 
1884,  conveyed  to  J.  C.  Dillard,  with  general 
warranty,  the  following  real  estate,  situate 
in  Boane  county,  viz.:  (1)  A  house  and  lot  in 
the  town  of  Walton,  in  and  upon  which  the 
said  Ward  and  wife  then  resided;  (2)  the 
store-house  and  lot  in  the  same  town,  then 
occupied  by  the  said  Ward ;  and  (3)  a  lot  of 
land  on  the  south  side  of  Poca  river,  near 


Digitized  by 


Google 


42 


SOUTHEASTERN  BEPORTEB.  Vol.  9. 


(W.Va. 


said  town.  Bj  three  subsequent  deeds,  dated 
November  19, 188S,  and  recorded  on  Septem- 
ber 26,  1884,  the  said  J.  C.  Dillard  and  wife 
conveyed  all  of  said  real  estate  to  Martha  A. 
Ward,  the  wife  of  said  James  T. ;  and  after- 
wards the  said  James  T.  Ward  and  Martha 
A.,  bis  wife,  by  deed  dated  January  81, 1885. 
duly  acknowledged  by  tliem,  and  recorded 
February  3,  1885,  conveyed  to  Uriah  Dol)- 
bins,  trustee,  all  the  aforesaid  real  estate,  to- 
gether with  all  the  other  real  and  personal 
property  owned  by  the  grantors,  tbeperson- 
alty  consisting  of  (1)  a  stock  of  dry  goods, 
boots  and  shoes,  queen's- ware,  and  hardware, 
and  clothing  and  all  the  fixtures  and  appur- 
tenances in  the  store-house  then  occupied  by 
said  Ward  in  the  town  of  Walton;  (2)  all  the 
household  and  kitclien  furniture  in  the  dwell- 
ing-house of  said  Ward  in  the  said  town  of 
Walton;  (3)  the  cattle,  horses,  and  other 
live-stock  of  the  said  Ward;  and  (4)  all  the 
notes,  accounts,  and  other  evidences  of  cred- 
its belonging  to  said  Ward, — in  trust  for  the 
following  purposes:  "The  said  trustee  to 
take  charge  of  the  above-mentioned  property, 
to  appraise  and  take  an  inventory  of  the 
same,  and  take  control  of  the  store-room  and 
the  goods  therein,  and  sell  the  goods  in  the 
best  possible  manner  for  the  creditors  of  the 
said  J.  T.  Ward,  at  private  sale,  for  the  space 
of  six  months,  and  at  the  end  of  said  six 
months,  in  case  said  personal  .property  and 
store  goods  are  not  sold  at  private  sale,  then 
the  said  trustee  shall,  after  advertising  for 
the  space  of  thirty  days,  sell  the  said  personal 
property  at  public  auction.  The  said  trustee 
shall  also  sell  the  said  real  estate,  if  after  the 
space  of  six  months  thereof  it  shall  be  ascer- 
tained that  the  personal  estate  shall  not  pay 
all  of  the  indebtedness  due  and  owing  by  said 
Ward  in  the  following  manner,  and  upon  the 
following  terms:  Notice  shall  be  given  of 
fhe  terms  of  said  sale  by  publishing  in  some 
newspaper  published  in  Roane  (»)unty.  The 
payment  shall  be  one-third  cash  in  hand,  and 
the  balance  in  twelve  and  twenty-four 
months,  respectively,  in  equal  installments, 
the  purchaser  executing  bonds  for  the  pur- 
chase money,  with  approved  security,  and 
title  withheld  until  whole  of  purchase  mouey 
is  paid;  and  that  the  proceeds  of  the  sale  of 
the  said  above-mentioned  real  and  personal 
property  shall  be  paid  by  said  trustee  to  the 
following  persons,  and  in  the  following  order, 
and  for  the  following  purposes,  to-wit: 
First,  to  pay  the  costs  of  the  execution  of 
said  trust;  second,  J.  C.  Dillard  the  sum  of 
one  thousand  dollars;  third,  James  S.  Gan- 
dee  the  sum  of  one  thousand  dollars;  /mirth, 
Jasper  Peterson,  of  Lewis  county,  the  sum 
of  eight  huudred  and  thirty-flve  dollars;  fifth, 
Glaybum  Cunningham  the  sum  of  seven 
hundred  and  fifty  dollars ;  sixth,  F.  J.  Dan- 
iels &  Co.  the  sum  of  two  hundred  and  fifty 
dollars;  seventh,  Q.  R.  Jacobs  the  sum  of 
thirty  dollars;  eighth,  A.  B.  Wells  the  sum 
of  fifty  dollars;  and  after  the  above  sums 
shall  be  paid  in  the  order  set  out  in  the  above 
manner,  then  the  trustee  shall  pay  the  fol- 


lowing debts  pro  rata  with  each  other: 
MacFarlaud,  Sanford  &  Co.,  $280;  Reed  A 
Peebles,  8150;  Cohn  Bros.,  about  «300; 
Goodrich,  Peele  &  Co.,  8150;  and  any  other 
indebtedness  not  herein  expressly  mentioned 
shall  be  paid  pro  rata  with  the  above  last- 
named  parties.  And  it  is  further  under- 
stood that  in  case  any  of  the  sums  above 
mentioned  shall  be  ascertained  to  be  incor- 
rect, that  the  said  trustee  shall  correct  the 
same,  and  pay  the  same  according  to  said 
corrections,  and  the  party  of  the  first  part 
warrant  generally  the  property  herein  con- 
veyed." On  February  14, 1886,  Cohn  Bros. 
&  Co.,  suing  for  themselves  and  other  cred- 
itors of  said  James  T.  VYard,  filed  their  bill 
in  the  circuit  court  of  Roane  county  against 
the  said  Ward  and  wife,  the  trustee^nd  cred- 
itors mentioned  in  said  trust  deed,  in  which 
they  allege  that  the  said  James  T.  Ward  is 
indebted  to  them,  the  plaintiffs,  in  the  sum 
of  8377.72,  l>eing  the  balance  on  two  notes 
of  the  said  Ward,  and  on  which  an  action  of 
debt  had  been  instituted  in  said  court  on 
January  5,'  1885.  Then,  after  alleging  the 
indebtedness  of  said  Ward  to  several  other 
creditors,  and  setting  out  the  conveyances 
before  mentioned,  the  bill  charges  that  the 
aforesaid  deeds  from  Ward  and  wife  to  J.  G. 
Dillard.'and  from  Dillard  to  Martha  A.  Ward, 
were  voluntary,  and  made  with  inlent  to  de- 
lay and  defraud  the  creditors  of  said  Ward ; 
that  the  said  trust  deed  from  Ward  and  wife 
to  Uriah  Dobbins,  trustee,  "is  fraudulent  and 
void,  because  the  sale  of  the  real  estate 
therein  mentioned  is  postponed  for  six 
months,  and  because  the  said  deed  provides 
for  the  voluntary  distribution  of  the  proceeds 
of  the  sale  of  the  property  to  the  amount  of 
8 — ,  to  Dillard,  Gandee,  Peterson,  Cnn- 


ningbam,  Daniels,  Jacobs,  and  Wells,  and 
out  of  the  residue,  if  any,  it  provides  for  the 
payment  of  the  debts  pro  rata  of  said  Ward; 
and  for  other  reasons  appearing  on  the  face 
of  said  deed." 

The  bill  further  alleges  that  the  trustee, 
Dobbins,  was  a  confidential  friend  of  Ward, 
and  under  his  influence;  that  he  was  selected 
as  trustee  l)ecause  said  Ward  knew  he  could 
induce  him  to  allow  the  trust  property  to  be 
used  and  converted  to  the  benefit  of  Ward ; 
and  that  Dobbins  was  wholly  insolvent  and 
irresponsible,  and  was  made  trustee  on  this 
account;  and,  further,  that  Ward  and  wife 
did  not  surrender  the  possession  of  the  trust 
property,  but  they  retained  the  same,  and 
are  still  in  possession  thereof.  The  prayer 
is  that  all  of  said  deeds  may  be  declared 
fraudulent,  and  set  aside,  anil  the  pioperty 
therein  conveyed  subjected  to  the  debts  of 
Ward;  that  the  trustee,  Dobbins,  bi;  enjoined 
from  Interfering  with  said  property;  and 
that  a  receiver  be  appointed  to  take  charge  of 
the  same,  etc.-  The  defendants  James  T. 
Ward  and  the  trustee,  Dobbins,  the  only  par- 
ties who  answered  the  bill,  each  deny  all  the 
allegations  charging  fraud  or  imputing  bad 
faith,  or  any  illegal  purpose  in  the  execution 
I  of  said  deeds  or  either  of  them;  and  theyavei 
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that  tbe  same  were  executed  bona  fide,  and 
for  legitimate  purposes.  To  tbese  answers 
tliere  were  general  replications,  but  no  depo- 
sitions were  filed  ur  other  proof  offered  to 
sustain  tbe  facts  charged  in  tbe  bill  or  the 
averments  of  tbe  answers,  except  tbe  exhib- 
its filed  by  tbe  plaintiffs  to  prove  tbe  indebt- 
edness of  Ward  to  tbem  and  other  creditors. 
Tbe  cause  was  beard  on  September  S,  1887, 
and  a  decree  entered  setting  aside  all  tbe 
aforesaid  deeds,  including  the  trust  deed 
from  Ward  and  wife  to  Dobbins,  as  to  the 
plaintiffs  and.  other  creditors  of  Ward;  and 
by  tbe  same  decree  the  cause  was  referred  to 
a  commissioner  to  take  an  account  of  the 
debts  and  assets  of  the  said  Ward,  and  a  re- 
ceiver was  appointed  to  take  charge  of  tbe 
real  and  personal  property  of  Ward.  From 
this  decree  tbe  defendant  James  T.  Ward 
has  appealed. 

It  seems  to  me  this  decree  is  plainly  erro- 
neous. It  is  tbe  settled  law  of  this  state 
that  tbe  recital  in  a  deed  of  tbe  payment  of 
the  consideration  for  the  conveyance  is  not 
evidence  as  against  a  stranger  or  a  creditor 
of  the  grantor  assailing  it  as  voluntary,  and 
therefore  fraudulent  as  to  him.  In  such  case 
the  burden  of  proving  that  tbe  deed  was 
made  for  a  valuable  consideration  rests  upon 
the  grantee  or  persons  claiming  tbe  benefit 
of  tbe  deed.  But  when  the  consideration  is 
admitted,  or  properly  established  by  proof, 
then  tbe  burden  of  proving  that  the  deed  is 
fraudulent  in  fact  is  upon  tbe  creditor  who 
assails  the  deed.  Rogers  t.  Yerlander,  SO 
W.  Va.  619.  5  S.  E.  Bep.  847;  Knight  v. 
Gapito,  23  W.  Ya.  639.  According  to  these 
authorities,  if  the  bill  in  this  cause  bad  al- 
lied that  tbe  debt  of  the  plaintiffs  was  in 
existence  in  1888  at  the  time  the  deeds  from 
Ward  and  wife  to  Dillard,  and  from  Dillard 
to  Mrs.  Ward,  were  executed,  and  that  said 
ieeds  affected  tbe  rights  of  the  plaintifito, 
then,  in  tbe  absence  of  any  evidence  other 
than  tbe  recitals  in  the  deeds  that  they  were 
made  for  a  valuable  consideration,  tbe  court 
would  have  been  bound  to  set  them  aside  as 
voluntary  and  inoperative  against  the  debts 
of  the  plaintiffs  and  other  creditors  of  the 
grantors.  But  the  bill  in  this  cause  does  not 
■liege  that  Ward  was  indebted  to  the  plain* 
tills  at  the  time  said  deeds  were  executed, 
and  therefore  they  bad  no  right  to  complain 
of  said  conveyances  on  the  mere  ground  that 
tbey  were  voluntary.  In  addition  to  this,  it 
^meais  that  by  tbe  trust  deed  of  January  31, 
Ufi5,  Mrs.  Ward  and  her  husband  conveyed 
all  these  lands  to  Dobbins  for  the  benefit  of 
all  the  creditors  of  Ward,  including  the 
plaintiffs.  It  does  not,  therefore,  appear  that 
tbe  said  conveyances  of  1883  do  or  can  in 
any  manner  prejudice  tbe  rights  of  the  plain- 
tiffs, whether  tbey  are  valid  or  invalid,  un- 
less the  trust  deed  is  also  held  invalid.  The 
material  question,  then,  is  whether  or  not  the 
said  trust  deed  is  valid.  There  is  no  proof 
that  this  deed  is  fraudulent  in  fact.  The 
burden  of  showing  this  is,  as  we  have  seen, 
uf  o  the  plaintiffs,  and  they  have  failed  to 


show  it.  But  the  plaintiffs  contend  that  this 
deed  is  fraudulent  and  void  on  its  face;  and 
this  contention  is  based  upon  two  grounds: 
First.  Because  the  sale  of  Itih  real  estate  is 
postponed  for  six  months.  There  is  certain* 
ly  nothing  in  this  ground.  Lewis  v.  Caper- 
ton,  8  Grat.  148;  Dance  v.  Seaman,  11  Orat. 
778;  Sipe  v.  Earman,  26  Grat.  663.  Nor 
does  it  make  Aie  deed  fraudulent  per  se  be- 
cause the  trustee  is  authorized  to  sell  the 
store  goods  at  private  sale  for  a  period  of  six 
mont^,  as  this  court  has  expressly  decided 
in  Kyle  v.  Harveys,  25  W.  Va.  716.  Seeond. 
It  is  claimed  said  trust  deed  is  fraudulent  be- 
cause it  "provides  for  the  voluntary  distribu- 
tion of  the  proceeds  of  the  sale"  to  a  specified 
amount  to  certain  named  creditors;  and  be- 
cause the  trustee  is  insolvent,  irresponsible, 
and  the  mere  tool  or  instrument  of  Ward,  se- 
lected for  tbe  purpose  of  defrauding  the  cred- 
itors of  Ward.  If  by  the  phrase,  "  voluntary 
distribution  of  the  proceeds  of  the  sale,"  it  is 
intended  to  assert  that  the  amounts  secured 
to  tbe  creditors  named  in  the  deed  are  volun- 
tary, and  without  valuable  consideration, 
then  the  burden  of  proving  that  these  alleged 
debts  thus  assailed  by  Uie  plaintiffs  were 
valid,  and  based  upon  a  valaable  considera- 
tion, was  upon  the  said  secured  creditors; 
and,  as  tbey  failed  to  offer  any  proof  of  that 
fact.  It  was  proper  to  hold  said  debts  invalid 
as  against  the  plaintiffs  and  the  other  credit- 
ors of  Ward;  but  that  would  not  of  itself 
make  tbe  deed  fraudulent  as  to  the  other 
creditors  secured  in  it,  who  had  valid  and 
bona  fide  debts  which  are  not  questioned  or 
assailed  by  the  plaintiffs  In  their  bill  or  oth- 
erwise, unless  the  deed  was  shown  to  be 
fraudulent  in  fact.  Where  a  trust  deed  se- 
cures numerous  debts  in  different  classes  or 
to  different  persons,  tbe  simple  fact  that  a 
part  of  tbe  debts  thus  secured  are  shown  to 
be  voluntary,  or  even  fraudulent,  will  not 
make  tbe  deed  invalid  as  a  security  for  other 
debts  mentioned  or  secured  therein  which 
appear  to  be  bonaflde,  and  founded  upon  a 
valuable  consideration.  Klee  v.  Beitzenber- 
ger,  28  W.  Ya.  749;  Bank  v.  Arthur,  3  Grat. 
178.  In  regard  to  the  insolvency  of  the  trus- 
tee, and  the  fraudulent  purpose  of  the  gran- 
tors in  selecting  him  as  such,  it  is  enough  to 
say  that  these  are  matters  dehor*  the  face  of 
tbe  deed,  and  there  is  no  proof  of  their  truth. 
But  even  if  these  charges  had  been  proven, 
in  the  absence  of  any  evidence  to  show  that 
the  bona  fide  creditors  secured  in  the  deed 
had  actual  notice  of  its  fraudulent  purpose, 
tbe  deed  would  not  be  void  as  to  tbem.  The 
appointment  of  an  insolvent  or  untrust- 
worthy trustee  will  not,  of  itself,  render  a 
trust  deed  void.  In  such  case  the  court  of 
equity  may  upon  a  proper  showing  take 
charge  of  tbe  trust  property,  and  put  it  in 
the  hands  of  a  receiver,  and  thus  administer 
tbe  trust  according  to  the  provisions  of  the 
deed.  Harden  v.  Wagner,  22  W.  Ya.  356. 
If  the  charges  against  the  trustee,  as  made  in 
the  bill,  are  established  by  proof,  then  the 
plaintiff's  bill  should  be  sustained,  and  a  re- 
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oelver  appointed  to  take  charge  of  the  prop- 
eitj  conveyed  in  the  trust  deed,  and  the  same 
should  be  administered  by  the  court  accord- 
ing to  the  terms  of  the  deed,  so  far  as  it  se- 
cures bona  flde  debts  founded  upon  a  valu- 
able consideration,  unless  the  deed  is  proven 
to  be  fraudulent  in  fact,  with  notice  to  the 
trustee  of  its  fraudulent  purpose.  In  this 
latter  event  the  property  of  the  defendant 
Ward  should  be  made  liable  for  his  debts,  re- 
gardless of  the  trust  deed  or  its  provisions. 
For  the  reasons  before  stated  the  decree  of 
the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  the  principles  announced  in 
this  opinion. 

English  and  Brankom,  JJ.,  concurred. 
Obebn,  J.,  absent. 


(S2  W.  Va.  ») 

LOVB   D.  TmSLET. 

(Supreme  Covrt  of  ApveaU  of  West  Virginia. 
Jan.  %.  1889.) 

FaAiTDTnAHT  CiONvaTAKOEs— Rboobd  oh  Appbai. 

1.  In  a  salt  by  a  judgment  creditor  to  set  aside 
a  deed  as  f  ranaulent,  It  is  error  to  set  the  deed 
Mdde  in  toto,  as  it  is  valid  and  binding  between 
the  parties  to  the  fraud,  and  only  void  as  to  cred- 
itors. 

9.  A  Judgment  creditor,  in  his  bill  to  enforce  his 
Judgment  Uen,  aUens  that  he  files  as  part  of  his 
bill  copies  of  his  judgment  and  of  the  uen  docket 
marked  "Exhibit  fioand  "C,"  but  "Exhibit  B," 
the  copy  of  the  judgment,  is  not  found  among  the 
papers,  or  copied  as  part  of  the  record.    It  Is  so 

Crobable  that "  Exhibit  B  "  never  was  filed,  but  ex- 
ta,  and  it  is  so  neoessary  to  a  justdedslon  of  the 
oause,  that  this  court  will  remand  the  case  to  the 
court  below  in  order  that  the  plaintUI  may  have 
an  opportunity  to  supply  said  exhibit. 
{SyUabus  by  the  Court) 

Appeal  from  circuit  court,  Cabell  county. 
John  B.  Laidley,  for  appellants. .  Geo.  J. 
MeConuu,  for  appellee. 

English,  J.  This  was  a  bill  in  chancery, 
filed  in  the  circuit  court  of  Cabell  county  by 
S.  J.  Love,  the  object  of  which  was  to  set 
aside  as  fraudulent  and  void  a  certain  deed 
of  conveyance  from  George  F.  Miller,  Jr.,  to 
Lucinda  Tinsley,  the  wife  of  the  defendant 
A.  Tinsley,  and  to  sell  the  tract  of  land  men- 
tioned and  described  in  said  deed  of  convey- 
ance, and  subject  the  alleged  equitable  inter- 
est of  said  A.  Tinsley  in  said  tract  of  land  to 
the  payment  of  a  judgment  lien  in  favor  of 
the  plaintiff  for  the  sum  of  $145.96,  with  in- 
terest and  costs,  which  costs  amount  to  $2.55, 
which  judgment  the  plaintiff  claims  he  ob- 
tained before  one  A.  E.  Nblson,  a  justice  of 
the  peace  of  Cabell  county ;  and  that  on  the 
20th  day  of  June,  1885,  he  caused  said  judg- 
ment to  be  placed  on  the  judgment  lien  docket 
of  Cabell  county;  and  he  also  claims  that  he 
filed  copies  of  said  judgment  and  lien  docket 
as  part  of  his  bill,  marked  "Exliibits  B  and 
C."  The  plaintiff  also  exhibits  with  his  bill 
a  certified  copy  of  the  deed  from  George  F. 
MiUer,  Jr.,  and  wife  to  Lucinda  Tinsley  for 
said  tract  of  land,  with  the  vendor's  lien  pre- 
served on  the  face  of  said  deed,  to  secure 


the  unpaid  purchase  money,  as  Exhibit  A. 
The  defendants,  A.  Tinsley,  his  wife,  Lucinda 
Tinsley,  and  George  F.  Miller,  Jr.,  filed  sep- 
arate answers  to  the  plaintiff's  bill.  The  de- 
fendant A.  Tinsley,  in  his  answer,  denies 
that  he  was  indebted  to  the  plaintiff  in  the 
early  part  of  the  year  1885.  He  also  denies 
that  the  plaintiff  obtained  a  judgment  against 
him  before  a  justice  of  Cabell  county  on  the 
19th  of  April.  1885,  for  the  sum  of  $145.96; 
and  he  denies  that  plaintiff  placed  any  such 
judgment  upon  the  judgment  lien  docket  in 
the  county  clerk's  office  of  Cabell  county  on 
the  20th  day  of  June,  1885,  or  that  any  such 
pretended  judgment  is  a  lien  upon  the  land 
mentioned  in  the  bill.  He  says  also  that  if  any 
Judgment  was  rendered  against  hira  in  favor 
of  plaintiff,  as  he  alleges,  that  the  same  was 
procured  by  fraud,  and  is  void  and  of  no  ef- 
fect; that  he  never  had  any  notice  by  sum- 
mons or  otherwise  of  any  action  or  judgment 
against  him  in  favor  of  plaintiff.  He  denies 
that  he  owed  the  plaintiff  anything,  or  that 
he  owned  any  interest  in  the  land  mentioned 
in  the  bill,  or  that  he  procured  the  deed  for 
said  land  to  be  made  to  his  wife  to  cheat  and 
defraud  his  creditors.  He  also  denies  that 
he  bought  said  land,  or  that  he  paid  any 
money  tlierefor  to  said  George  F.  Miller,  Jr., 
or  furnished  any  part  of  the  consideration 
therefor.  The  defendant  Lucinda  Tinsley, 
in  her  answer,  denies  that  A.  Tinsley  was 
the  equitable  owneror  holder  of  the  equitable 
title  to  the  land  in  the  bill  mentioned  at  the 
time  the  legal  title  was  in  George  F.  Miller, 
Jr.,  or  that  said  A.  Tinsley  caused  the  said 
land  to  be  conveyed  to  her  by  said  George  F. 
Miller,  Jr.,  for  the  purpose  of  defrauding 
plaintiff,  or  for  the  purpose  of  hindering  or 
delaying  the  plaintiff  in  the  collection  of  his 
pretended  claim ,  but  says  slie  bought  the  land 
herself,  and  paid  the  cash  payment  recited  it 
the  deed  exhibited  with  the  bill,  and  967.Sli 
on  the  deferred  payment;  and  exhibits  a  re- 
ceipt from  said  Miller  to  herself,  dated  March 
15,  1886,  for  said  last-named  amount.  She 
also  denies  that  the  plaintiff  obtained  the 
Judgment  In  the  bill  mentioned,  or  that  he 
placed  said  judgment  on  the  judgment  lien 
docket  of  Cabell  county  on  the  20th  of  June, 
1885;  and  she  also  denies  that  the  same,  if 
such  there  be,  isalienuponsaidland.  Thede- 
fendant  George  F.  Miller,  Jr.,  in  his  answer, 
says  that  be  sold  the  land  to  his  co<lefendant 
Lucinda  Tinsley,  and  made  her  a  deed  there- 
for on  the  16th  day  of  March,  1885;  and  avers 
that  the  entire  transaction  was  between  him 
and  said  Lucinda  Tinsley,  and  that  he  had 
no  contract  dealings  or  transaction  with  her 
husband  in  reference  to  said  land ;  that  be  had 
no  knowledge  of  any  fraud  in  any  way  in 
said  transactions;  and  admits  that  she  paid 
him  the  cash  payment  at  the  time  the  deed 
was  uiade,  and  $67  afterwards,  leaving  a  bal- 
ance due  him  on  the  purchase  money  of  $239. 
To  these  answers  the  plaintiff  replied  gener- 
ally. No  dei)ositions  were  taken  in  the  cause 
by  either  side,  and  on  the  20th  day  of  March, 
1887,  the  cause  was  heard  upon  the  bill  and 
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exhibits,  and  upon  tlie  said  answers  and  the 
general  replication  thereto,  and  the  court  be- 
low decreed  that  the  deed  aforesaid  be  set 
asidp,  annulled,  and  held  for  naught,  and 
that  unless  the  defendant  A.  Tinsley.orsome 
one  for  him,  shonld  within  SU  days  from  the 
rising  of  the  court  pay  to  the  plaintiff  the 
sum  of  $163.98,  with  interest  from  the  date 
of  the  decree,  and  the  costs  of  the  suit,  in- 
eluding  the  costs  before  the  justice,  that  then 
the  land  should  be  advertised  and  sold  by  a 
special  commissioner  therein  named.  Now, 
while  the  bill  alleges  that  the  defendant  A. 
Tinsley  procured  tills  deed  to  be  made  by  the 
defendant  George  F.  Miller,  Jr.,  to  his  wife, 
Lucinda  Tinsley,  with  intent  to  hinder  and 
delay  and  defraud  the  plaintiff,  and  without 
any  consideration,  yet  the  answers  of  the  de- 
fendants A.  Tinsley  and  his  wife,  Lucinda, 
deny  this  allegation,  and  the  defendant 
Creorge  F.  Miller,  Jr.,  states  in  bis  answer 
that  the  entire transacUon  was  with  the  wifp, 
and  tliat  he  had  no  contract  or  dealings  with 
the  bnsband.  A.  Tinsley.  But,  suppose  the 
all^ations  of  the  bill  were  true  and  uncon- 
truverted.  yet,  as  between  the  grantor  and 
grantee,  this  deed  would  be  valid,  and  only 
void  as  to  creditors,  and  the  court  below 
committed,  an  error  in  decreeing  that  the 
deed  from  George  F.  Miller,  Jr.,  to  Lucinda 
Tinsley  be  set  aside,  annulled,  and  he^d  for 
naught.  See  Warth's  Code.  p.  631,  §  1. 
"Every  conveyance,"  etc.,  "with  intent  to 
binder,  delay,  or  defraud  creditors,  purchas- 
ers, or  other  persons  of  or  from  what  they 
are  or  may  be  lawfully  entitled  to,  shall,  as  to 
such  creditors,  purchasers,  or  other  persons, 
tbeir  representatives  or  assignees,  be  void." 
And  reviewing  the  decisions  of  this  coart  we 
And  In  the  case  of  Murdock  v.  Welles,  9  W. 
Va.  552,  it  is  held:  "It  is  error  to  decree  such 
deed  null  and  void  in  a  decree  in  favor  of 
tbe  judgment  creditor.  It  should  be  so  held 
as  to  the  creditor,  it  being  good  between  the 
parties."  See,  also,  tbe  case  of  Duncan  v. 
CusUrd,  24  W.  Va.  781.  in  which  this  court 
holds  that,  "  where  a  deed  is  fraudulent  as  to 
oeditors,  but  good  between  the  parties,  in  a 
■ait  to  subject  the  land  to  the  liens  of  cred- 
itors it  is  error  to  decree  the  conveyance  void 
in  toto;  it  should  only  have  declared  them 
void  as  to  the  creditors  of  the  grantor." 
Many  other  decisions  to  the  same  effect  have 
been  rendered  by  this  court,  but  these  are 
sufficient  to  show  the  rulings  of  the  court 
upon  this  subject. 

The  appellant,  however,  assigns  as  further 
error  in  this  cause  that  the  material  alle- 
gations of  tbe  bill  are  not  sustained  by  tbe 
evidence,  and  on  that  account  it  was  error 
M  decree  against  the  defendant  Lucinda 
Tinsley,  and  contends  that  the  suit  should 
nave  been  dismissed  at  tbe  plaintiff's  cost. 
This  assignment  of  error  evidently  refers  to 
the  allegation  in  the  plaintiff's  bill  that  on 
tbe  19th  day  of  April,  1885,  he  obtained  be- 
fore A.  £.  Nelson,  a  justice  of  Cabell  cuun- 
ty.  a  judgment  against  the  defendant  A. 
Tinsley  for  the  sum  of  •145.96,  with  interest 


and  costs,  which  costs  amount  to  $2.55;  al- 
leging, further,  that  a  copy  of  said  judg- 
ment, marlced  "Exhibit  B,"  is  filed  with  his 
bill,  while  no  such  exhibit  appears  as  part 
of  the  record;  and  the  clerk  of  the  circuit 
court  of  Cal>ell  county  certifies  that  no  such 
exhibit  was  ever  filed  with  the  papers  in  the 
cause,  but  in  r^ard  to  this  the  clerk  may  be 
mistaken.  It  may  have  been  filed,  and  8ut>- 
sequently  lost  from  the  file  by  the  careless 
handling  of  attorneys  or  otherwise;  but  if  a 
properly  certified  copy  of  the  transcript  of 
said  judgment  never  was  filed  and  exhibited 
with  plaintiff's  bill,  it  must  be  conceded  that 
the  plaintiff  has  not  sustained  his  case  by 
the  evidence.  In  the  case  of  Dickinson  v. 
Kailroad  Co.,  7  W.  Va.  391,  in  the  latter  por- 
tion of  syllabus  No.  7,  this  court  holds  that, 
"where  the  judgment  is  put  in  issue,  ordi- 
narily an  authenticated  copy  of  such  abstract 
as  docketed  by  tbe  recorder  will  not  be  re- 
ceived as  proof  of  the  judgment,  and  dis- 
pense with  tbe  necessity  of  producing  a  prop- 
erly authenticated  copy  of  the  judgment;" 
and  the  same  thing  is  held  precisely  in  the 
case  of  Anderson  v.  Nagle,  12  W.  Va.  98. 
Under  this  ruling  it  must  be  conceded  that 
it  does  not  appear  from  the  record  that  the 
plaintiff  has  proven  his  case.  From  the  rec- 
ord, however,  it  is  manifest  that  there  must 
have  been  a  judgment  of  some  sort,  other- 
wise the  abstract— a  copy  of  which  is  filed  as 
"Exhibit  C"  with  the  bill— would  not  have 
been  placed  on  the  judgment  lien  docket  of 
Cabell  county;  and,  if  such  a  judgment  real- 
ly existed,  it  mk;ht  easily  have  been  proven 
by  supplying  "Exhibit  B,"  which  seems  to 
be  missing  from  the  record.  In  regpard  to 
defects  of  this  character,  either  in  the  plead- 
ings or  tlie  evidence,  this  court  has  hereto-  . 
fore  shown  a  disposition  to  be  somewhat  lit>- 
p:al,  as  wUl  be  seen  by  reference  to  the  case 
of  Atkinson  v.  Sutton,  23  W.  Va.  197,  200. 
in  which  the  court  uses  the  following  lan- 
guage: "Willie  it  is  generally  true  that  a 
court  can  be  called  upon  only  to  decide  causes 
as  the  parties  present  them,  and  cannot  be 
expected  to  formulate  and  direct  tbe  manner 
in  which  they  shall  be  presented,  still,  when 
from  the  cause  as  presented  by  the  parties  it 
is  apparent  to  the  court  that  tbe  real  questions 
sought  to  be  determined  are  not  brought  be- 
fore it,  either  on  account  of  defects  in  the 
pleadings  or  the  evidence,  it  is  the  duty  of* 
the  court  to  require  such  defects  to  be  re- 
moved before  proceeding  to  hear  the  cause 
on  its  merits,  or,  rather,  without  having  the 
merits  before  it;  and  when  an  inferior  court 
fails  to  discharge  this  duty,  the  appellate 
court  will  reverse  and  remand  the  cause." 
And  tbe  same  ruling  seems  to  have  been 
quoted  with  approval,  and  adopted  to  some 
extent,  in  tbe  case  of  liogera  v.  Verlander, 
30  W.  Va.  656,  5  S.  £.  Uep.  847.  This  cause 
must,  however,  be  reversed  on  account  of 
the  error  in  the  decree  in  directing  said  deed 
from  George  F.  Miller,  Jr.,  to  Lucinda  Tins- 
ley  to  be  set  aside  in  toto.  See  Core  v.  Cun- 
ningham, 27  W.  Va.  207.    And.  following 
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th«  liberal  rulings  and  praclice  indicated  in 
the  decisions  above  cited,  the  cause  is  re- 
manded to  the  circuit  court  of  Cabell  county, 
with  leave  to  the  appellee  to  supply  the  de- 
tects iu  the  record,  and  for  further  proceed- 
'  ings  to  be  there  had  therein  according  to  the 
principles  announced  in  this  opinion,  but  the 
appellee  must  pay  to  the  appellants  their 
■oosts  in  this  court  expended. 

Sntdkb  and  BBAiatON,  JJ..  concurred. 
Obeek,  J.,  absent. 

(82  W.  Va.  14) 

Smith  v.  Tuklkt. 

(Supreme  Court  of  Avpeals  of  West  Virginia. 
Jan.  39, 1889.) 

Rasm/RRo  Thubts— HuBBAKD  ahb  Wwa— Wit- 

HB«S— EqUITT. 

1.  QiMBre,  whefher  a  resulting  trust  arises  in  fa- 
vor of  a  'Wife,  if  the  husband  acquires  property 
with  her  separate  estate,  and  without  her  knowl- 
edge and  consent  takes  title  in  his  name.  If  so, 
the  proof  must  be  clear  and  explicit  to  estahlish 
that  fact,  especially  against  husband's  creditors. 

9.  Long  lapse  of  time  will  defeat  its  eaforoe- 
ment. 

8.  It  must  arise  at  tlie  time  the  title  is  taken. 
No  subsequent  oral  agreement  or  paTment  will 
jreate  it. 

i.  The  wife  is  incompetent  to  prove  any  trans- 
Mtion  or  oommnnioatlon  personally  between  her- 
self and  her  husband  going  to  create  or  sustain  the 
trust,  or  any  admissions  by  blm  of  its  ezistenoe, 
not  only  as  against  his  heirs,  but  also  his  credit- 
ors seeking  to  subject  the  property. 

6.  An  answer  containing  new  matter  only,  calls 
for  reply  in  writing,  under  sections  85, 86,  c:  12S, 
Code,  only  when  suon  new  matter  in  its  nature,  as 
applied  to  the  cause,  calls  for  affirmative  relief 
against  some  of  the  parties,  and  is  not  simply  mat- 
ter of  defense  of  plaintiff's  case,  and  it  may  by  its 
matter  call  for  such  reply  only  from  certain  of  the 
parties,  and  not  from  others,  or  only  as  to  part  of 
ita  matter,  and  not  as  to  the  residue  thereof. 

S,  The  personal  representative  mnst  be  a  party 
*  jefore  debts  can  be  decreed  acainst  a  decedent's 
astate. 

(Si/lioSua  by  0M  Court.) 

Appeal  from  circuit  ooort,  Cabell  coanty; 
IBA  J.  MoGnnns,  Judge. 

Bill  in  equity  by  D.  L.  Smith  against 
Agnes  Turley  and  others,  the  widow  and 
children  of  Elijah  Turley,  deceased,  to  sub- 
ject certain  lands,  the  legal  title  to  which 
was  in  decedent,  to  his  debts.  The  bill  was 
dismissed,  and  complainant  appeals. 

Btmnu  ift  Bnalow,  for  appellant.  /.  H. 
F«rgu$on,  tat  appellee. 

•  Bbamnom,  J.  In  1860,  Elijah  Turl^  pur- 
chased in  bis  own  name  a  tract  of  292  acres 
of  land  in  Cabell  county  at  a  sale  under  de- 
cree, and  a  deed  was  made  to  him.  He  held 
the  land  nntil  his  death  in  1884,  leaving  Ag- 
nes Turley,  bis  widow,  and  certain  children. 
In  February,  1885,  D.  L.  Smith  filed  his  bill 
in  equity  in  the  circuit  court  of  Cabell  coun- 
ty to  sell  this  land  to  pay  judgments  recov- 
ered against  Elijah  Turley  in  1887,  making 
Agnes  Tnrley  and  said  children  defendants. 
Agnes  Turley  filed  her  answer  alleging  that 
said  land  had  been  purciiased  by  Elijah  Tur- 
ley with  money  belonging  to  her,  derived 
from  two  deceased  uncles;  that  part  of  the 
money  (f637.49)  derived  from  one  of  the  un- 


des  she  directed  her  husband  to  invest  in 
this  land,  it  being  distinctly  understood  be« 
tween  her  and  her  husband  that  the  title 
to  said  land,  when  purchased,  should  be  cod* 
veyed  to  her,  and  that  she  always  understood 
and  believed  during  his  life  that  it  bad  been 
conveyed  to  her,  and  never  knew  to  the 
contrary  until  after  his  death;  and  that  be 
always  called  it  her  land,  and  that  aftor- 
wards  she  derived  about  92,200  from  the  es* 
tato  of  another  uncle,  out  of  which  she  paid 
the  balance  of  the  purchase  money  not  paid 
at  the  time  of  the  purchase.  It  appeam 
from  the  evidence  that,  in  1860.  $637.49, 
money  of  Agnes  Turley  and  her  sister  from 
an  uncle's  estate,  was  paid  on  the  land  by 
their  receipting  to  the  commissioner  for  that 
amount  on  their  shares  in  the  proceeds  of  the 
sale  of  the  land  of  the  uncle's  estate,  said 
tract  of  192  acres  being  a  part  thereof;  and 
that,  in  1870. 81.200  out  of  the  82,200  derived 
by  Agnes  Turley  from  another  uncle  was  paid 
on  the  land.  Under  a  reference  the  plaintifl'a 
and  various  other  debts,  considerable  in 
amount,  were  reported  against  Turley's  es- 
tate. In  her  answer  Agnes  Turley  prayed 
that  said  land  be  exempted  from  debts  of 
her  husband,  and  that  his  heirs  be  required 
to  convey  the  legal  title  of  the  land  to  her  in 
execution  of  the  alleged  trust.  The  court 
held  the  land  not  liable  to  Turley's  debts, 
and  dismissed  Smith's  bill,  and  Smith  ol>- 
tained  an  appeal  to  this  court. 

The  claim  of  Agnes  Turley  to  exempt  the 
land  Is  based  on  the  theory  of  a  resulting 
trust  from  the  purchase  of  the  land  with  her 
money,  under  agreement  with  her  husband 
that  it  was  to  be  acquired  in  her  name.  In 
McQlnnis  v.  Cuny,  13  W.  Ya.  64,  Judge 
Gbben  says:  "It  is  well  settled  that  where, 
upon  a  purchase  of  property,  the  conveyance 
of  the  legal  title  is  taken  in  the  name  of  one 
person,  while  the  consideration  is  given  or 
paid  by  another,  the  parties  being  strangers 
to  each  other,  a  resulting  trust  immediately 
arises  from  the  transaction,  and  the  person 
name4  in  the  conveyance  will  be  a  trustee 
for  the  party  from  whom  the  consideration 
proceeds."  And  it  seems  that  where  a  hus- 
band purchases  land  in  his  own  name  with 
the  separate  estate  of  his  wife  a  trust  arises 
in  her  favor.  1  Perry,  Trusts,  §  127,  cit- 
ing many  cases.  Usually  a  trust  comes  from 
the  fact  that  the  wife's  money  has  been 
used  in  the  purchase,  and  without  her  knowl- 
edge or  consent  the  deed  is  taken  in  the 
husband's  name.  Wells,  Mar.  Wom.  §§ 
213,  214.  p.  258.  But  Mrs.  Turley's  case 
does  not  meet  the  requirements  of  the  law. 
The  deed  to  her  husband  was  made  in  May, 
1860.  The  purchase  had  been  oonQrmed  in 
his  name  by  decree  in  the  open  eourt  prior 
to  the  date  of  the  deed,  and  the  deed  was 
put  on  the  public  record  in  1867,  and  she 
allows  this  important  matter  to  sleep,  and 
her  husband  to  die,  as  late  as  1884.  without 
obtaining  a  deed,  taking  no  step  to  assert  her 
claim  until  her  husband's  creditors  attadc 
the  land,  when  she  filed  her  answer,  in  FebrO' 
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aiy.  1885.  In  substantially  tbe  language 
at  JudgeCHBiSTiAKin  Miller  v.  Bloae's  Ex'r, 
SO  Orat.  750,  after  the  lapse  of  a  quarter  of  a 
oentnrjr,  it  is  claimed  that  this  land,  though 
held  by  Turley  for  this  great  length  of  time 
under  a  deed  absolute  on  its  face,  and  long  on 
record,  informing  his  creditors  and  tbe  world 
who  chose  to  deal  with  bim  that  the  land  was 
absolutely  his,  cannot  be  subjected  to  his 
debts,  and  that  he  held  the  naked  legal  title 
as  trustee  for  his  wife.  Conrts  will  not  en- 
force a  resulting  trust  Bft<>r  a  great  length  of 
time  or  laches  on  the  pait  of  the  supposed 
eestut  que  trust.  Pusey  t.  Gardner,  21  W. 
Va.  470.  Lapse  of  time,  when  not  a  statu- 
tory bur,  operates  in  equity  as  evidence  of 
assent,  acquiescence,  <«  .waiver.  Same  case, 
point  7  of  syllabus.  In  Troll  ▼.  Carter,  15 
W.  Va.  582,  Judge  Gkern  says :  "  So,  too,  all 
the  authorities  agree  that  an  equitable  claim 
of  any  sort,  and  especially  one  which  depends 
on  parol  testimony  only,  will  not  be  recog- 
nized after  great  lapse  of  time,  daring  which 
it  has  been  ignored,  where  no  satisfactory 
reason  can  be  assigned  for  not  setting  up  the 
elaim  sooner.  And  this  is  more  especially 
true  when  tbe  equitable  claim  is  of  a  char- 
acter which  required  clear  and  explicit  evi- 
denee  to  sbstain  it;  such  lapse  of  time  itself 
rendering  the  evidenoe.  which  might  other- 
wise have  been  ngatded  as  sufSclently  clear 
and  expUcit,  unsatiafiactory."  The  fact  that 
defendant's  huslmnd,  being  indebted  and 
knowing  the  land  to  be  in  danger  from  his 
debts,  should  let  the  matter  lie,  and  die  with>- 
out  executing  a  deed  to  satisfy  this  call  upon 
bis  conscience.  Is  a  circumstance  against  the 
claim  she  now  sets  up.  On  the  facts  de- 
veloped by  the  evidenoe  the  case  is  not  strong 
enough.  The  court  of  Virginia  in  Miller  v. 
Blose,  80  Grat.  751.  says  that  "the  evidence 
to  establish  such  a  claim,  in  the  face  of  ab- 
■olnte  deeds  so  long  of  record,  must  be  veiy 
dear  and  explicit,  and  such  as  to  leave  no 
doubt  as  to  the  character  of  the  transaction." 
The  facts  must  be  proved  with  great  clear- 
ness and  certainty.  1  Perry,  Trusts,  §  187. 
Judge  Grken  in  Troll  v.  Carter,  15  W.  Va. 
582,  says  that,  "if  the  statute  of  frauds  in 
any  case  be  Inapplicable,  and  a  trust  of  land 
be  permitted  to  be  established  by  parol  evi- 
dence, to  establish  such  a  trust  tbe  evidence 
must  be  full,  clear,  and  sattsfact6ry."  See 
Bank  v.  Carrington,  7  Leigh,  566.  Again,  a 
resulting  trust  must  arise  at  tbe  time  of  tbe 
execntlon  of  the  conveyance,  for  a  resulting 
trust  cannot  arise  by  after-agreement,  by 
matter  ex  post  facto.  Judge  Snyder's  opi  n- 
ton  in  Murry  v.  Sell.  23  W.  Va.  480;  1  Perry, 
Trusts,  §  138.  Payment  before  or  at  the 
time  of  the  purchase  is  indispensable.  A 
subsequent  payment  will  not,  by  relation,  at- 
tach a  trust  to  tbe  original  purchase.  Miller 
V.  Blose,  30  Grat.  751.  As  tbe  money  paid 
in  1860  was  under  the  law  the  husband's,  as 
the  wife's  then  existing  estate  when  r«Jlzed 
would  be  his,  no  trust  could  then  arise  from 
ito  payment.  Subsequent  payment  of  other 
money,  though  her  separate  estate,  years 
after  the  legal  title  bad  been  con  v^ed  to  him, 


( cannot  raise  a  tmst.    H.  J.  Samuels,  com- 
missioner,  who  sold  and  conveyed  the  land 
to  Turley,  as  a  witness  says  nothing  of  any 
declaration  ot  Turley  at  the  time  that  be 
was  buying  for  his  wife.    He  does  say  that 
be  heard  Turley  say  he  expected  the  pur- 
chase money  to  come  out  of  proceeds  going 
to  Agnes  Turley  and  her  sister  out  of  tbe 
Dundas  estate,  so  far  as  it  would  go  towards 
paying.    But  the  payment  of  some  of  the 
money  for  the  land  was  long  deferred,  and 
this  declaration  may  have  been  made  long 
after  tbe  conveyance,  and  would  not  neces- 
sarily imply  that  be  was  baying  for  her,  in 
the  face  of  tbe  fact  tiiat  he  bought  in  bis 
own  name,  especially  as  this  money  in  1860 
would  not  be  her  separate  estate,  but  his, 
when  realized.    It  expressed  the  mere  ex- 
pectation that  he  could  get  the  money  to  pay 
from  that  source.    The  money  paid  in  1860 
was  the  husband's  eat  Jure  marito,  not  hers, 
so  far  as  is  disclosed.    It  is  to  be  noted  that 
Mrs.  Turley  in  evidence  does  not  say  there 
was  an  agreement  or  understanding  between 
her  and  her  husband  at  the  time  of  the  pur- 
chase that  he  should  buy  for  her.    She  merely 
says  he  paid  for  it  with  her  money,  and  called 
it  ber  land.    She  realized  some  $2,200  from 
another  uncle,  and,  in  1870.  #1,200  of  it  was 
paid  on  her  busliand's  debt  for  this  land. 
When  asked  if  she  knew  whether  any  of  this 
money  was  applied  to  the  land,  she  replied 
that  she  did  not,  but  so  understood.    Only 
$1,200  of  this  money  is  proven  to  have  gone 
on  the  land,  and  that  as  far  back  as  1870. 
This  proof  is  not  the  clear,  explict  proof, 
eaving  no  doubt,  required  in  such  secret 
trusts  as  this.    It  might  well  be  said  that  as 
to  all  these  moneys  a  gift  to  her  buslMind  was 
intended ;  that  she  neither  contracted  for  nor 
expected  its  return,  or  that  land  should  be 
bought  in  ber  name,  and  that  it  is  only  when 
the  storm  has  come  the  shelter  of  this  trust 
b  sought.    That  she  made  no  effort  in  this 
direction  for  so  long,  and  only  when  creditors 
came  against  the  land,  strongly  conOrms  this 
view.    In  MoOinnis  v.  Curry,  18  W.  Va.  29, 
this  court  presumed  a  gift  from  wife  to  bus- 
band,  and  denied  a  trust,  thougta  it  whs  dear 
the  proceeds  of  her  land  had  paid  for  the  land 
in  question.    This  transaction  is  between 
husband  and  wife,  and,  it  sustained,  defeats 
the  honest  debts  of  Turley,  after  an  owner- 
ship of  25  years,  on  evidence  almost  solely 
<^  tbe  wife,  and  that  not  very  explicit;  and 
tbe  leaning  of  this  court  in  McGinnis  v. 
Curry,  and  in  a  series  of  decisions  on  kindred 
questions  in  contests  between  tbe  wife  and 
the  husband's  creditors,  is  towards  creditors, 
to  the  extent,  at  least,  of  requiring  full  proof 
of  all  the  elements  to  bring  the  case  to  the 
standard  of  exemption.    It  is  well  that  the 
law  on  this  matter  should  be  definitely  un- 
derstood.   If  any  one  is  to  suffer,  it  should 
be  the  negligent  oeetui  que  trust,  rather  than 
Just  creditors.    Counsel  for  appellee  relies 
on  the  fact  that  there  was  no  reply  in  writ- 
ing  to    Agnes  Turley's  '  answer,  claiming 
that  for  that  reason  no  proof  of  its  alle- 
gattons  is  necessary.     If  it  required  such 
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teply  of  the  plaintiff  complaining  of  this  de> 
eree,  certainly  this  position  would  be  correct. 
As  to  the  hein  of  Turley,  Agnes  Turley's  an- 
swer alleging  new  matter  c^ing  for  afflrma^ 
tive  relief  from  them,  alleging  tliat  ber  hus- 
band puiohased  for  her  and  was  her  trustee, 
and  praying  specific  execution  by  them  of  the 
trust  by  a  conveyance  to  her,  demanded  such 
reply.  But  as  to  Smith  it  was  simply  matter 
of  defense  of  the  land  against  bis  debts.  It 
asked  no  relief  as  against  him, — simply  sought 
a  dismissal  of  his  bill;  and,  while  the  answer 
does  contain  new  matter,  that  matter  calls  for 
no  relief  against  him.  To  fall  under  sections 
85, 86,  c.  25.  of  the  Code,  the  answer  must  not 
only  contain  new  matter,  (many  answers  con- 
tain that, )  but  that  matter  must  call  for  affirm- 
ative relief  against  the  party  from  whom  such 
reply  in  writing  ia  demanded.  In  Moore  v. 
Wheeler,  10  W.  Ya.  42,  it  is  held  that  an 
answer  alleging  new  matter  for  afBrmative 
relief,  in  the  meaning  of  said  statute,  was  in- 
tended to  be  simply  in  lieu  of  a  cross-bill,  and 
not  to  make  any  other  change  in  practice.  A 
cross-bill  implies  a  pleading  by  a  defendant 
•gainst  the  plaintiff  or  other  defendants,  or 
both,  to  bring  into  the  cause  and  enforce  new 
matters  not  merely  in  bar.  The  statute 
makes  now  one  pleading  perform  the  two 
functions  of  an  answer  in  bar  and  a  cross- 
bill for  affirmative  relief;  and  logically  why 
may  not  the  answer  be  divisible  as  to  matter 
and  parties,  when  some  of  the  matter  is  only 
in  bar  of  plaintiff's  demand,  or  the  matter  is 
in  bar  of  said  demand  as  to  some  of  the  de- 
fendants only,  thus  calling  forareply  in  wri^ 
ing  as  to  some  of  the  matter  or  from  some  of 
the  defendants,  and  only  a  general  replication 
as  to  the  other  matter  or  from  the  other  de- 
fendants ?  We  think  the  answer  did  not  call 
for  a  reply  In  writing  from  Smith. 

As  tottie  error  assigned  that  Turley's  per- 
sonal representative  was  not  a  party,  had 
debts  been  decreed  against  his  estate  and  the 
land,  his  heirs  might  assign  such  error,  but, 
as  the  bill  was  dismissed  withoutsuch  decree, 
it  seems  the  plaintiCT  cannot  sustain  this  as- 
signment. 

The  appellant  assigns  as  error  that  Mrs. 
Turley's  evidence  Is  incompetent  as  to  deo- 
larations  of  her  husband.  If  by  this  is  meant 
that  his  declarations,  however  proven,  are 
inadmissible  under  all  circumstances,  the 
position  is  untenable.  Admissions  of  the 
nominal  purchaser  and  grantee  in  the  deed 
are  admissible.  1  Perry,  Trusts,  g  137.  Es- 
pecially admissions  when  not  in  debt,  and 
long  before  the  controversy  with  creditors. 
McGinnis  V.  Curry.  18  W.  Va.  68.  But 
if  it  is  meant  that  she  is  incompetent  to  tes- 
tify as  to  transactions  Iwtween  her  and  her 
husband  or  bis  declarations,  the  assignment 
is  well  made  under  section  23,  c.  130,  Code, 
which  renders  a  party  incompetent  to  give  evi- 
dence of  such  transactions  and  coramunica- 
tjons  with  a  deceased  person  against  parties 
claiming  as  his  hei^.  True,  that  statute  does 
not  expressly  exclude  such  party  from  giving 
evidence agai  nst  creditors  of  the  deceased :  but 
creditors  claiming  under  heiis  as  to  lands,  in  a 


sense  stand  in  their  shoes.  If  Mrs.  Turley 
establishes  the  trust,  she  overthrows  the  title 
of  the  heira,  and  also  the  relief  of  the  cred- 
itors, as  a  consequence.  Giving  evidence 
against  the  heirs,  she  gives  evidence  against 
the  creditors,  and  as  to  the  heirs  she  is  in- 
competent under  the  letter  of  the  statute, 
and  as  to  the  creditors  incompetent  under 
its  spirit.  Otherwise  her  children  willing  to 
let  her  sustain  ber  claim  might  make  no  ex- 
ception, and  thus  defeat  creditors,  if  said  cred- 
itors could  not  except  for  i  noompetency .  This 
position  is  sustained  by  Judge  Smtdek  in 
Martin  v.  Smith,  25  W.  Va.  587. 

This  court  is  required  to  render  such  de- 
cree as  the  circuit  court  should  have  ren- 
dered, but,  in  the  absence  of  the  personal 
representative  of  Elijah  Turley,  that  court 
could  not  have  decreed  debts  against  his  es- 
tate, and  consequently  this  court  cannot, 
and  the  cause  must  be  remanded  without 
further  decree  here.  Hill  v.  Proctor,  10  W. 
Va.  78. 

Therefore  the  decree  of  the  circuit  court  ot 
Cabell  county  pronounced  in  this  cause  on 
the  14th  day  of  December,  1885,  must  be  re- 
versed, with  costs  to  the  appellant ;  and  the 
cause  is  remanded  to  said  circuit  court,  with 
direction  to  require  the  plaintiff  to  make 
said  personal  representative  a  defendant  by 
amended  bill,  and  to  proceed  further  in  the 
cause  according  to  the  principles  herein  in- 
dicated, and  principles  governing  courts  of 
equity. 

Snydeb,  Gboen,  and  ENGLisn,  JJ.,  con- 
curred. 


Talbott  v.  King. 


(82  W.  Va.  8) 


(Supreme  Court  of  Aj>peaU  of  West  Vtrginia. 
Jan.  39, 1880.) 

NUISAITOB— INJTTTICTIOX— HlOHWATS. 

1.  An  Individual  cannot  enjoin  a  pubUonuiaanoa, 
such  as  the  obstruction  of  a  road,  nnless  it  works 
special  and  peoaliar  Injury  to  him,  and  that  injair 
must  not  be  trivial,  or  snoh  as  may  be  compensated 
in  damages,  but  must  be  serious,  affecting  the  sub- 
stance and  value  of  the  plaintiff's  estate.  The 
first  point  of  syllabus  in  Bridge  Co.  ▼.  Summers, 
18  W.  Va.  476,  reaffirmed. 

2.  Mere  user  of  a  road  will  not  make  it  a  public 
road,  under  section  81,  o.  43,  Code  1887.  The  user 
must  be  aacompanied  either  by  an  order  of  the 
county  court  recognizing  it  in  some  way  as  a  road, 
or  the  road  must  be  worked  by  a  surveyor  as  such. 
Dedication  by  the  land-owner,  though  accompanied 
by  public  user,  will  not  make  it  a  public  road,  un- 
less l^e  dedication  be  accepted  by  either  the  coun- 
ty court  In  its  order  book,  or  by  a  surveyor's  work- 
ing it 

(Sulldbut  by  th«  Court.) 

Appeal  from  circuit  court,  Barbour  coun- 
ty; William  T.  Iok,  Judge. 

Bill  in  equity  by  Robert  B.  Talbott  against 
John  King,  to  enjoin  the  obstruction  of  a 
road  through  defendant's  land.  The  tempo- 
rary Injunction  was  perpetuated  on  the  hear- 
ing, and  defendant  appoUs. 

JohnBassel  and  Dayton  db  Dayton,  for  ap- 
pellant.   Sam,  V.  Woodt,  for  appellee. 

Bramnom.  J.  Robert  B.  Talbott  presented 
to  the  judge  of  the  Third  circuit  his  bill,  stat- 
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ing  that  he  resided  in  road  precinct  5.  in  Bar- 
bour  county,  on  what  is  known  as  the  "Bel- 
ington  Road,"  a  main  thorouglifare  for  all 
that  section  of  densely  populatnl  country  l)e- 
tween  Valley  river,  at  Belington,  and  the 
Staunton  and  Parkersburg  turnpike,  for  a 
distance  of  many  miles;  that  in  said  precinct 
ia  a  public  road  called  the  "Bayitt  Road," 
running  through  lauds  of  defendant,  John 
King,  Owen  Davitt,  and  Timothy  Caveny, 
from  a  point  on  said  Belington  road  near  the 
Talbott  church  to  a  point  where  the  same  in- 
teisects  a  road  known  as  the  "Biver  Road," 
and  thence  to  its  intersection  with  another 
road  known  as  the  "Roaring  Greek  Road;" 
that  plaintiff  had  erected  at  great  expense  and 
keeps  in  constant  operation,  at  a  farm  near 
said  Belington  road,  a  large  and  valuable 
steam  saw  and  grist  mill,  the  only  mill  ac- 
cessible to  8  large  number  of  people  living 
along  said  Belington  road,  and  the  only  one 
for  all  the  people  living  on  the  Davitt  road ; 
tbat  very  many  of  the  patrons  of  plaintiff's 
mill  have  no  other  means  of  reaching  it  ex- 
cept by  the  Davitt  road,  unless  by  a  distant, 
circuitous  and  inconvenient  route,  many 
miles  out  of  their  way;  that  near  said  mill 
are  a  store,  post-office,  school-house,  cattle 
scales,  and  blacksmith  shop,  which  are  inac- 
cessible to  many  of  said  people  except  by  said 
Davitt  road,  in  which  store  and  scales  plain- 
tiff is  part  owner:  and  tbat,  as  many  custom- 
ers of  said  store  are  in  the  habit  of  making 
one  trip  to  store,  post-ofiBce,  and  mill  with  the 
same  conveyance,  if  tbey  are  deprived  of  said 
road  for  the  pu  rpose  of  reaching  the  store,  post- 
office,  and  church,  they  cannot  reach  the  mill, 
and  will  not  patronize  plaintiff;  and  that 
King  had  fenced,  obstructed,  and  destroyed 
said  road,  and  refused  to  permit  persons  to 
pass  over  it  to  said  mill  and  store,  whereby 
their  customers  were  turned  away,  their  bus- 
iness and  profits  diminished,  and  irreparable 
damage  done  to  the  plaintiff;  and  praying 
an  injunction  to  restrain  King  from  obstruct 
log  the  road,  which  was  granted.  The  de- 
fendant demurred  and  answered,  and  in  bis 
answer  denied  all  the  material  allegations  of 
the  bill  speciQcally.  The  answer  states  that 
for  some  years,  while  the  lands  in  its  course 
were  uncleared,  and  before  the  establishment 
of  other  roads  afterwards  in  the  answer  men- 
tioned, some  people  in  the  Roaring  creek 
country  made  a  path  through  the  woods  near 
the  line  of  the  alleged  Davitt  road,  which 
oath  was  changed  as  the  lands  were  cleared; 
tnat  It  was  never  established  by  law  or  oth- 
erwise, never  worked  by  a  surveyor,  and 
never  by  the  public  regarded  as  a  public  road, 
and  was  in  places  almost  impassable;  and 
tliat  its  estaUisbment  would  ruin  his  farm. 
Said  answer  farther  alleges  that  the  county 
court,  recognizing  the  fact  that  said  path 
was  no  public  road,  established  a  public 
road  substantially  parallel  with,  and  at  some 
points  not  more  than  forty-five  rods  dis- 
tant from,  said  path,  and  enteriog  said  Bel- 
ington Toad,  whereby  any  customers  could 
reach  said  mill  by  traveling  less  than  three- 
fuarteis  of  a  mile  further  from  the  seo- 
▼.98.E.no.2 — 4 


tion  which  the  bill  alleged  would  be  incon- 
venienced, and. whose  custom  would  be  lost 
by  shutting  said  pathway.  Tlie  answer  de- 
nied all  special  damage  to  the  mill.  No  rep- 
lication was  made  to  this  answer,  but  both 
parties  took  depositions  of  numerous  witness- 
es. The  cause  was  heard  on  bill,  demurrer, 
answer,  and  depositions,  the  injunction  was 
perpetuated,  and  King  appeals. 

The  first  question  to  be  decided  is  whether 
the  plaintiff  can  maintain  his  bill  for  a  pub- 
lic nuisance.  In  Bridge  Go.  v.  Summers,  13 
W.  Va.  484,  Oreen,  P.,  says:  "A  court  of 
equity  ought  not  to  interfere  by  injunction 
to  prevent  a  public  nuisance  when  the  party 
asking  its  aid  shows  no  private  injury  actu- 
ally sustained  or  justly  apprehended  by  him. 
The  obstruction  to  a  public  highway,  to  jus- 
tify the  interposition  of  a  court  of  equityt 
must  t>e  more  than  a  mere  public  nuisance, — 
it  must  work  a  speciiil  injury  to  the  plaintiff; 
and  such  injury  must  not  be  trivial,  and  such 
as  may  be  fully  compensated  in  an  action  at 
law.  But  if  the  right.of  the  public  to  the.use 
of  a  highway  is  clear,  and  a  special  injury  is 
threatened  by  an  obstruction  of  the  highway, 
and  this  special  injury  is  serious,  reaching 
the  very  substance  and  value  of  the  plaintiff's 
estate,  and  is  permanent  in  character,  a  court 
of  equity  by  an  injunction  ought  to  prevent 
such  a  nuisance. "  This  must  be  regarded  a 
fair  exposition  of  the  law.  We  do  not  see 
that  the  plaintiff's  case  fills  its  measure.  We 
cannot  here  follow  the  voluminous  evidence 
in  detail.  It  seems  that  this  road  is  of  minor 
importance,  by  no  means  largely  contributing 
to  the  support  of  the  plaintiff's  mill  and  store, 
and  that  by  means  of  another  established 
road,  known  as  the  "Stalnaker  Road,"  re- 
ferred to  in  the  answer  and  described  in  the 
proof,  all  the  persons,  except  two  or  three, 
(perhaps  we  should  say  one,)  can  reach  them 
by  going  208  rods  further,  over  perhaps  a 
better  road,  and  those  two  or  three  may, 
tlirough  their  own  lands,  have  access  there- 
to. The  loss  of  custom  from  stopping  this 
road  must  be  very  small  and  trivial,  by  no 
means  serious,  or  reaching  the  substance  or 
value  of  plaintiff's  property,  as  it  must  do, 
under  the  rule  above  laid  down.  In  the  case 
cited  from  13  W.  Va.,  the  road  obstructed 
was  the  approach  of  a  toll-bridge  on  one  end, 
being  of  vital  importance  to  it,  and  its  ob- 
struction would  thus  sap  its  life.  Kot  so 
here.  This  road  was  not  the  only  road  lead- 
ing to  store  and  mill,  indeed,  not  leading  di- 
rectly itself  to  the  mill,  but  entering  the  Bel- 
ington road  at  some  distance  from  the  mill, 
and  only  contributing  to  its  business  in  a 
degree,  and  those  traveling  on  it  could  with 
equal  ease,  practically,  reach  the  Belington 
road  by  the  Stalnaker  road.  Chief  Justice 
Gbay  in  Blackwell  v.  Railroad  Co.,  122  Mass. 
1,  says:  "If  a  bridge  is  constructed  across  a 
navigable  stream  and  arm  of  the  sea,  the  direct 
injury  is  to  the  navigation,  which  is  a  public 
interest,  and  the  fact  that  the  plaintiff  alune 
navigates  the  river,  and  is  owuer  of  the 
only  wharf  above  the  bridge,  being  merely 
proof  that  the  consequential  damage  to  him 
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is  greater  in  degree  than  to  others,  does  not 
estoblisb  his  right  to  maintain  an  action,  as 
other  riparian  owners  maysufterin  the  same 
way  whenever  they  use  the  stream."  See, 
aiso,  High,  Inj.  §  525.  Were  it  the  law  tliat 
any  one  consequentially  sustaining  damage 
from  oljstruction  of  a  road  like  others,  or  even 
greater  in  degree  than  others,  may  go  into 
equity  by  injunction,  a  vast  fleld  of  private 
litigation  would  be  opened.  To  justify  It, 
the  injury  must  be  special  and  peculiar  to  the 
plaintiff,  and,  moreover,  serious,  and  cer- 
tainly depreciating  the  value  and  enjoyment 
ofhis  estate.  Thehighways  aretliecommon 
property  of  all,  and  by  our  law  are  under  the 
guard  and  care  of  the  state.  For  their  ob- 
struction the  law  gives  a  remedy  by  indict- 
ment. The  general  rule  of  law  is  well  set< 
tied  that  individuals  cannot  enforce  a  public 
righti  or  redress  a  public  injury,  by  suits  in 
their  own  names.  Brainard  v.  Railroad  Co.. 
7  Cush.  510.  Endless  would  be  the  litigation, 
were  every  individual  allowed  to  do  so  upon 
his  own  impulse  or  for  private  ends.  It  is 
safer  and  more  prudent  to  trust  the  vindica- 
tion of  the  public  right  to  the  public  prosecu- 
tors and  grand  juries,  and  courts  should 
rather  limit  than  widen  the  jurisdictiou  to 
entertain  private  suits  in  such  cases. 

The  second  question  in  this  cause  is,  was 
the  road  in  question  a  public  highway?  It 
was  certainly  originally  a  path  cut  out  by 
Miles  King  In  the  forest  for  his  convenience. 
Then  a  neighbor,  Davltt,  settling  there,  ex- 
tended it  for  bis  convenience,  and  other  paths 
extending  it  were  made,  and  it  has  been  for 
many  years,  say  27,  used  by  all  having  oc- 
casion to  pass  over  it.  It  was  fenced  off  as 
the  land  was  cleared.  Miles  King  made 
fences  along  it;  so  did  John  King.  It  is  very 
narrow,  not  rising  to  the  height  of  an  ordi- 
nary road;  rather  a  path  than  a  road;  too  nar- 
row in  places  for  a  wagon;  very  steep,  with 
rodcs  in  places,  difficult  to  pass.  Ifo  order 
of  the  Barbour  county  court  either  establish 
ing  or  recognizing  it  is  shown  or  suggested 
The  end  of  it  in  Randolph,  if  that  could  be 
certainly  called  a  part  of  it,  was  by  that  coun- 
ty court  made  a  highway,  and  worked  by  sur- 
veyors, and  then  discontinued  as  too  steep. 
It  was  never  worked  by  surveyors  in  Bar- 
bonr  county.  Davitt,  a  surveyor,  living  on 
it,  interested  In  its  establishment,  after  this 
controversy  arose,  after  King  closed  it,  with 
bis  boy  and  a  man  named  Coonts,  to  whom 
be  allowed  credit  for  one  hour's  work,  did 
some  work,  but  that  work  was  in  removing 
the  fence  which  King  had  erected  across  it, 
and  a  little  tree  which  had  fallen  over  it. 
A  man  named  Caveny,  under  Davitt,  worked 
a  day,  but  this  was  after  King  closed  it. 
Davitt  was  surveyor  two  years;  did  no  work 
there  the  first  year,  nor  the  second,  except  as 
stated.  He  says  bis  predecessor.  Surveyor 
Poling,  did  not  work  it,  and  was  asked  if  one 
named  Durrett  worked  it,  but  the  record 

Sves  no  answer  to  this  question.  He  says 
I  never  worked  it  with  the  assembled  road 
bands,  and  never  knew  any  other  surveyor  to 
do  so.    He  was  asked  if  he  knew  of  any  oth- 


er road  in  hia  precinct  that  had  not  beec 
worked  for  25  years  or  26  years  by  a  surveyor 
and  hands,  and  answered  that  he  did  not. 
He  had  resided  there  80  years,  and  had  am- 
ple opportunity  of  knowing  of  such  work, 
if  any  had  been  done.  Two  other  surveyor! 
— Poling,  a  surveyor  when  his  deposition 
was  taken,  and  for  a  term  before,  and  Dur^ 
rett,  a  surveyor  at  two  different  times  for 
two  years  each — say  they  did  not  work  it; 
knew  of  no  surveyor  doing  so;  and,  though 
asked  to  work  it,  they  pointedly  declined  to 
do  so,  because  they  did  not  consider  it  a  road, 
and  did  not  feel  called  on  by  law  to  work 
it.  Thus  this  road  was  never  worked  by 
surveyors,  and  we  have  two  surveyors  de- 
claring it  not  a  public  road,  and  refusing  to 
work  it. 

The  plaintiff  relies  on  section  81  of  chapter 
48  of  Warth's  Code,  which  provides  that  every 
road  used  and  occupied  as  a  public  road  shall 
be  taken  and  deemed  to  be  a  public  road  in 
all  courts  and  places  wherever  the  establish- 
ment thereof  shall  come  in  question.  What 
is  the  meaning  of  this  statute?  In  Ball  T. 
Cox,  29  W.  Va.  407, 1  S.  E.  Rep.  678.  the 
court,  quoting  the  act  of  1872-78,  c.  194,  8 
81,  that  "every  road  worked  as  a  public  road 
under  the  direction  of  a  surveyor  of  roads 
shall  in  all  courts  and  places  be  deemed  a 
public  road,"  "held  that  every  road  worked 
as  a  public  road,  under  the  direction  of  a  sur- 
veyor of  roads,  shall  in  all  courts  of  this  state 
be  deemed  a  public  road,  although  it  may  not 
appear  that  the  same  was  formally  established 
by  an  order  of  the  county  court,"  The  sec- 
tion as  amended  in  1S81  leaves  out  the  words. 
"  worked  as  a  public  road  under  the  direction 
of  a  surveyor  of  roads, "  and  substitutes  the 
words,  "used  and  occupied  as  a  public  road." 
We  do  not  think  this  change  of  phraseology 
has  changed  the  meaning.  To  be  a  pubiio 
road,  under  the  act  of  1881,  it  must  be  "used 
and  occupied,"  both  verbs  being  employed, 
and  used  and  occupied  as  a  public  road.  It 
must  be  not  only  used  as  a  public  road, — the 
people  do  that;  their  passage  over  it  is  tran- 
sient,— but  must  be  occupied  as  a  public  rpad ; 
that  is,  completely  taken  possession  of  for 
pu  rposes  of  easement,  shutting  out  other  con- 
flicting control,  and  occupied  as  a  public  road 
by  public  authority.— a  function  performed  by 
the  county  oourt  or  its  agent,  the  public  offi- 
cer called  the  "surveyor."  The  occupation, 
to  shut  out  the  perfect  use  of  the  owner,  must 
be  either  by  order  of  the  county  court  or  by 
the  surveyor's  working  it  as  a  road.  It  must 
have  some  stamp  of  public  authority  upon  it 
beyond  mere  user  by  the  public,  and  that  is, 
the  being  taken  possession  of  and  worked  and 
held  out  by  the  surveyor  to  be  a  road,  at  least. 
To  require  the  sanction  of  public  autborify 
to,  at  least,  this  extent  is  not  hurtfnl  to  the 
public  convenience,  and  insures  the  pubiio 
safety  to  an  extent  greater  than  would  the 
construction  that  mere  naked  use  by  the  pub- 
lic in  passing  makes  it  a  puUio  road.  Our 
law  requires  all  public  roads  to  iM  worked  at 
public  expense,  and  makes  the  county  liable 
for  damages  for  injuries  arising  from  noo* 


Digitized  by  VjOOQ IC 


W.Va.) 


BIGGS  V.  GITT  OP  HUNTINGTON. 


61 


lepalra;  and  if  mere  use  by  the  public,  un- 
aanctioned  by  order  of  the  court  or  the  snr- 
reyor  makes  the  road  a  public  road  grievoos 
dangers  and  burdens  migtit  f  nil  upon  the  pub- 
lic; and  such  a  rule  would  be  so  indeflnite  aa 
to  render  it  well  nigh  impossible  to  determine 
what  were  public  and  wliat  were  not  public 
roads.  It  would  endanger  private  property, 
taking  land  by  mere  user,  and  making  it  a  road 
without  compensation  would  endanger  pri- 
vate property.  Butif  we  require  the  sanction 
of  the  court  or  the  occupation  of  the  ruad  by 
the  public  officer  by  those  visible  open  acts 
which  manifest  to  the  world  its  adoption  by 
the  public  authoiity,  the  public  liability  for 
maintenance  and  damages  is  tested  by  a  rea- 
sonable rule  and  limit,  and  the  owner  of  the 
land  seeing  the  public  officer  working  the 
roads  knows  of  the  public  claim,  and,  if  he  ac- 
quiesces for  any  long  time,  will  be  held  es- 
topped from  denying  the  validity  of  the  road. 
Kelly's  Case,  8  Grat.  632,  holds  that  mere 
user  of  a  road  by  the  public  for  however  long  a 
time  will  not  constitute  it  a  public  road,  but  it 
must  be  shown  to  have  been  established  or  by 
some  action  recognized  by  the  county  court; 
and  that  s  road  may  become  a  public  road  by 
dedication  of  a  right  of  passage  to  the  public 
by  the  owner  of  the  soil  and  an  acceptance  by 
the  public  bat  that  dedication  without  ac- 
ceptance will  not  establisli  a  road;  and  that 
this  acceptance  must  be  by  the  county  court  on 
its  records,  before  it  will  be  a  public  road. 
We  think  the  law  of  Kelly's  Case  good  now 
nnder  our  present  road  act  with  the  qualiflca- 
tion,  as  provided  by  our  act,  that  acceptance 
by  the  surveyor  of  roads,  evinced  by  open 
control  and  working  of  it  as  roads  are  com- 
monly  worked,  stands  in  lieu  of  an  order  by 
the  county  court.  Dedication,  though  ao- 
eranpanied  by  user  by  the  public,  noi  accepted 
tijr  the  court  or  the  surveyor,  will  not  fasten  it 
on  the  public  as  a  public  road.  Mere  user  by 
the  public,  nnless  it  be  sanctioned  i>y  a  re- 
corded court  order  or  by  work  and  control  by 
the  snrreyor,  will  not  deprive  the  owner  of 
the  soil  of  his  right,  and  make  it  a  public 
mad;  but  such  user  by  the  public  and  work 
by  ^e  surveyor,  If  acquiesced  in  for  a  long 
tfane  by  the  owner,  will  'estop  bim  from  de- 
nying its  existence.  Notwithstanding  the 
dmage  of  phraseology  in  section  31  of  chap- 
ter 48  of  the  Code,  as  amended  by  chapter  14, 
Acts  1881,  from  former  acts,  we  still  adhere 
to  tbe  first  point  of  the  syllabus  in  Ball  v.  Cox, 
29  W.  Va.  407, 1  S.  E.  Rep.  673,  requiring 
that  to  make  a  public  road  it  must  be  worked 
by  a  surveyor.  It  is  claimed  that  Miles  King, 
gnntor  of  John  King,  dedicated  this  road  to 
pabllc  nse.  If  he  did,  such  dedication  not 
baring  been  accepted  by  the  court  or  by  sur- 
veyors working  It,  two  surveyors  having 
on  the  contrary  refused  to  regard  it  a  public 
iDod.  or  to  do  work  on  it,  the  dedication 
alone  would  not  make  it  a  road;  and,  the 
question  of  dedication  being  one  of  mere  fact, 
we  do  not  deem  it  necessary  to  decide  it.  The 
decree  of  the  circuit  court  of  Barbour  county 
in  this  cause  must  be  reversed,  the  injunction 


dissolved,  the  bill  dismissed,  and  the  appel- 
lant is  to  recover  from  appellee  his  costs  both 
in  this  court  and  in  the  circuit  court. 

Smtdeb,  p.,  and  Gbebm  and  £2]Oli8B, 
JJ.,  concurred. 


(«2  W.  Va.  66) 
BlOOS  e.  ClTT  OF  HXTNTmOTON. 

(Swpreme  Cov/rt  of  Appeais  of  West  Viratnia. 
Feb.  «r  1889.) 

MmnoiPAi.  CoRFoaATiOKs— DEFBcrrvB  Strbbts. 

1.  Our  statute  (eecUon  63,  a  43,  p.  831,  Code  1887) 
imposes  an  absolute  liability  ui)on  cities,  vlUsgee, 
and  towns  for  injuries  sustmned  by  reason  of  the 
failure  of  municipal  authorities  to  keep  in  repair 
the  streets,  sidewalks,  etc,  within  the  corporate 
limits,  provided  its  authorities  have  opened  or 
controlled  such  street  or  sidewalk  where  the  in- 
jury was  sustained  as  a  public  street  or  sldewaUt. 

2.  In  an  action  amlnst  such  city  or  town  the 
plaintiff  must  therefore  alleee  and  prove  that  the 
street  or  sidewalk  upon  which  the  injury  occurred 
at  the  time  and  place  when  the  injuiy  was  sus- 
tained was  controlled  and  treated  by  the  municipal 
authorities  as  a  public  street  or  sidewalk,  and 
opened  as  such. 

8.  This  duty  of  a  city  or  town  in  this  state  to 
keep  its  streets,  sidewalks,  alleys,  etc.,  safe  for 
foot-passeneers  and  vehicles,  is  not  met  by  keep- 
ing simply  the  bed  of  the  highway  or  the  surface 
of  the  sidewalk  in  proper  condition;  but  such  duty 
is  violated  if  a  dangerous  excavation  or  open  weU 
be  permitted  so  close  to  the  margin  of  the  side- 
walk or  highway  as  to  make  the  use  of  them  as 
such  dangerous.  But  if  a  traveler  unnecessarily, 
for  his  own  convenience,  deviates  desig^iedly  from 
the  highway,  and  in  so  doing  meets  with  an  ac<d- 
dent  outside  of  the  highway,  the  city  cannot  be  re- 
sponsible, no  matter  how  near  the  highway  the  ob- 
struction may  be. 

(Syllabus  by  the  Court) 

Error  to  circuit  court.  Cabell  county. 

This  \tras  a  suit  brought  by  William  Biggs, 
St.,  against  the  city  of  Huntington,  before 
a  justice  of  Cabell  county,  for  a  wrong,  in 
which  the  plaintiff  claimed  damages.  In  his 
complaint  the  plaintiff  claimed  damages  to 
the  amount  of  9200  for  this:  that  the  plain- 
tiff's horse  was  killed,  on  the  25th  of  Septem- 
ber, by  falling  into  a  hole,  or  well,  on  and 
adjacent  to  the  public  and  common  highway 
known  as  "Third  Avenue,"  in  the  corporate 
limits  of  the  city  of  Huntington.  To  this 
complaint  the  defendant,  the  city  of  Hunt- 
ington, pleaded  not  guilty,  and  thereupon 
a  jury  of  six  were  duly  sworn  to  try  this  is- 
sue, who,  having  heard  the  evidence  and  ar> 
guments  of  counsel,  retired  to  their  room  to 
consider  their  verdict,  and  returned  into 
court  with  the  following  verdict:  "  We,  the 
jury,  find  for  the  plaintiff,  and  assess  his 
damages  at  9107.50."  And  the  defendant, 
by  its  attorney^  moved  the  court  to  set  aside 
the  verdict,  and  grant  it  a  new  trial,  because 
the  same  was  contrary  to  the  law  and  the 
evidence,  which  motion  was  overruled  by 
the  justice,  who  signed  the  following  bill  of 
exceptions:  "fie  it  rememlwred,  on  the  trial 
of  this  cause,  after  the  jury  was  sworn  to 
try  the  issue  joined  on  the  plea  of  not  guilty, 
the  plaintiff,  to  maintain  the  issue  on  his 
part,  introduced  a  witness,  A.  J.  Beardsley, 
who  swore  that  he  was  a  resident  of  the 
said  city,  had  been  living  there  7  years,  and 
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was  R  practicing  physician;  and  that  on  the 
night  of  the  25th  of  September.  1886,  he  was 
called  to  see  a  woman  in  what  is  called '  West 
Huntington,' in  corporate  limits  of  said  city, 
and  that  the  party  who  came  for  him  said 
she  Wits  a  city  patient,  and  that  he  was  city 
physician,  and  that  he  got  iu  his  buggy  at 
about  10  o'clock  p.  m.,  and  drove  down  Third 
avenue  opposite  where  the  woman  was  sick, 
and  some  one  standing  in  the  front  door  of 
the  house  called  to  him  and  said  that  was  the 
place;  to  come  in.  He  then  turned  short  off 
Third  avenue,  and  drove  across  the  sidewalk 
for  the  purpose  of  hitching  horse  and  buggy 
to  the  fence  on  a  lot  by  the  side  of  the  house 
that  be  saw,  which  was  outride  the  line  of 
the  street;  and  that  the  lot  was  adjacent  to 
the  north  side  of  the  street,  and  the  house 
on  the  lot  was  30  feet  from  north  line  of 
street;  and  that  he  knew  he  was  driving  out 
towards  the  fence, — that  he  was  leaving 
Third  avenue;  and  that  as  he  drove  out  of 
said  avenue  bis  horse  gave  down  in  his 
shoulders,  but  recovered,  and  then  his  hind 
feet  went  down  in  what  he  learned  after- 
wards to  be  a  well.  Witness  jumped  out, 
and  the  young  man  who  was  in  the  buggy 
with  him  also,  and  they  went  to  work  to  de- 
tach horse  from  buggy,  and  as  soon  as  he  did 
so  the  horse  fell  down  into  the  well,  and  was 
killed.  The  horse  was  worth  $200,  and  be- 
longed to  William  Biggs,  Sr.  Tliat  the  well 
was  open  as  far  as  he  could  see,  and  was 
about  from  eight  to  twelve  inches  north  of 
the  line  of  the  sidewalk  and  street,  and  that 
be  did  not  know  of  the  well  until  he  drove 
into  it.  That  there  was  no  obstruction  upon 
the  street  or  sidewalk  near  the  well  to  pre- 
vent him  from  driving  up  or  down  or  across 
said  avenue  and  sidewalk.  That  at  the  point 
where  he  was  leaving  Third  avenue  he  knew 
there  was  no  street  or  road,  but  he  knew  per- 
sons sometimes  drove  that  way.  That  be 
had  often  passed  along  the  street  and  side- 
walk opposite  to  the  well  before  accident,  but 
that  he  never  saw  well  at  any  time.  That 
none  of  the  city  officials  told  him  to  go  to  see 
the  woman,  but  that  he  often  went  to  see 
patients  as  city  subjects  without  being  direct- 
id  by  any  of  the  city  officials.  He  did  not 
know  the  name  of  the  woman  he  was  to  see, 
but  thought  her  name  was  Tomlin.  That 
there  was  no  fence  between  line  of  street 
and  well.  There  was  no  barrier,  guard,  or 
light  at  well,  and,  as  far  as  he  saw,  there 
was  no  coveiing  over  well  at  the  time,  and 
that  the  well  was  on  a  level  with  the  ground 
around  It. 

The  plaintiff  introduced  one  Lucien  Mc- 
Oinnis,  who  swore  that  at  the'  time  of  the 
accident  to  the  horse  in  question  be  lived  in 
West  Huntington,  and  that  he  saw  the  well 
before  the  accident  some  time,  but  could  not 
remember  the  date.  The  first  time  he  saw  it 
it  was  open,  and  the  next  time  it  was  cov- 
«red.  That  the  well  was  about  12  to  18 
inches  out  of  the  line  of  the  sidewalk  and 
street,  and  that  the  sidewalk  on  Third  avenue 
was  15  feet  wide,  but  there  was  nothing  but 


a  dirt  sidewalk.  That  gutter  or  drain  be- 
tween sidewalk  and  parf  of  street  traveled  by 
horses  or  vehicles  was  about  3  feet  wide  and 
4  to  6  inches  deep.  George  Adams,  intro- 
duced by  plaintiff,  swore  that  l>efore  the  ac- 
cident to  horse  he  had  often  seen  the  well; 
that  lie  had  spoken  to  Mr.  Taylor,  who  was 
agent  of  the  owner  of  the  property,  to  have 
it  covered ;  that  the  well  was  outside  of  the 
line  of  the  street,  and  was  10  to  12  inches 
outside  of  the  line  marked  off  for  a  sidewalk, 
but  there  was  no  pavement,  plank,  stone, 
or  brick,  or  curbing,  to  indicate  sidewalk, 
and  that  vehicles  sometimes  drove  out  on 
either  side  of  well  into  the  lot;  and  that 
the  Well  was  about  30  or  40  feet  from  the 
middle  of  the  street  usually  traveled  by 
horses  and  vehicles;  and  that  all  the  ground, 
including  the  street  and  the  space  around  the 
well,  was  level,  except  the  depression  which 
caused  the  dirt  gutter;  that  he  was  away  at 
the  time  of  the  accident;  that  the  gutter 
or  drain  between  sidewalk  and  street  for 
vehicles  was  about  3  feet  wide  and  4  to  6 
inches  deep;  that  on  the  south  side,  and  op- 
posite to  well  where  accident  occurred,  the 
sidewalk  was  plank,  and  used  by  pedestrians. 
Henry  Putoff,  on  the  part  of  the  plaintiff, 
swore  that  he  lived  near  place  where  horse 
was  killed,  and  that  he  was  there  the  night 
the  horse  fell  into  well;  and  before  that  time 
the  well  was  sometimes  covered  and  some- 
times not;  and  that  he  had  notified  T.  W. 
Taylor,  agent  for  the  property,  that  the  well 
should  be  covered  or  filled  up;  that  the  well 
was  about  middle  way  in  the  opening;  that 
Beardsley  told  him  that  he  started  to  drive 
out  into  the  lot,  when  the  horse  went  into  the 
well;  that  there  was  a  tree  standing  about 
20  feet  from  where  Beardsley  grossed  the  side- 
walk, where  he  could  have  hitched;  that  the 
city  lamp  was  burning  about  60  feet  away 
from  the  well;  that  he  had  notified  T.  W. 
Taylor,  agent  for  the  property,  that  the  well 
should  be  covered  or  filled  up,  before  the  ac- 
cident occurred;  that  the  moruing  after  the 
accident  T.  W.  Taylor  had  the  well  filled  up! 
Florence  Webb,  for  plaintiff,  swore  that  at  the 
time  that  the  horse  fell  into  the  well  she  was 
well  acquainted  with  the  locality,  living  close 
by,  and  that  the  well  was  often  uncovered, 
and  that  she  had  frequently  kept  some  small 
children  from  falling  into  it.  A  day  or  two 
before  horse  went  into  well  she  saw  it,  and 
that  it  was  entirely  uncovered.  That  she  had 
never  noticed  any  light  or  barrier  there  to 
keep  persons  from  falling  into  it,  and  that 
she  had  frequently  seen  huckster  wagons 
drive  onto  the  sidewalk  near  the  well.  And 
the  above  was  all  the  evidence  introduced  on 
the  part  of  the  plaintiff,  and  he  here  rested. 
The  defendant  then,  by  its  attorneys, 
moved  the  court  to  strike  out  all  of  the  evi- 
dence from  before  the  jury  because  the  same 
was  insufficient  to  sustain  any  verdict  for 
the  plaintiff.  The  court  overruled  the  mo- 
tion of  the  defendant,  and  refused  to  strike 
out  the  evidence;  to  which  ruling  of  the 
court  in  refusing  to  strike  out  the  evidenc«> 


Digitized  by  VjOOQ IC 


W.Va.) 


BIGGS  e.  CITY  OP  HUNTINGTON. 


53 


the  defendant  excepted,  and  prayed  that  its 
exceptions  be  saved  it,  which  was  done.  The 
defendant  then  introduced  some  witnesses  on 
its  behalf,  whose  evidence  did  not  materially 
change  the  evidence  of  the  plaintiff,  and  it 
is  so  agreed  by  the  parties  that  said  evidence 
need  not  be  inserted.  The  Jury  retired  to 
their  room  to  consider  of  their  verdict,  and 
afterwards  returned  into  court  with  the  fol- 
lowing verdict:  "  We,  the  Jury,  And  for  the 
plaintifiF,  and  assess  his  damages  at  9107.50." 
The  attorneys  for  the  defendant  moved  the 
court  to  set  aside  the  verdict  and  grant  it  a 
new  trial,  because  the  same  was  contrary  to 
the  law  and  the  evidence.  Thereupon  the 
court  overruled  the  defendant's  motion,  and 
refused  to  set  aside  the  verdict  and  grant  it 
■  new  trial  as  pntyed  for;  to  which  ruling 
of  the  court  in  refusing  to  set  aside  the  said 
verdict  and  grant  a  new  trial  the  defendant, 
by  its  attorneys,  excepted,  and  prayed  that 
^ia,  its  bill  of  exceptions  to  all  and  each  of 
the  ruli  ngs  aforesaid,  might  be  signed,  sealed, 
and  made  a  part  of  the  record  in  this  case, 
which  was  accordingly  done. 

The  city  of  Huntington  afterwards,  on 
October  28.  1887,  obtained  from  the  judge  of 
the  circuit  court  of  Cabell  county  a  writ  of 
eertiorari  and  a  writ  of  supersedeas  to  this 
judgment  of  said  justice,  which  was  executed 
by  the  sheriff  of  said  county  by  delivering  to 
£.  M.  Ukdebwood  an  oflace  copy  of  this  sum- 
mons, and  by  an  acceptance  of  the  same,  in- 
doraed  thereon  by  the  counsel  of  William 
Biggs,  Sr.  And  on  November  3,  1887,  the 
■aid  justice.  E.  M.  Undebwood,  Bled  in  the 
clerk's  ofSce  of  the  circuit  court  of  Cabell  coun- 
ty the  original  papers  of  said  case,  which,  with 
the  transcript  of  the  record  thereof,  shows  it 
to  have  been  as  above  stated.  And  on 
March  22,  1888,  the  circuit  court  made  this 
final  order  in  said  case:  "The  following  or- 
der is  entered  as  the  order  of  this  oonrt 
nune  pro  tunc  in  the  place  and  stead  of  the 
order  of  this  court  in  the  snid  cause  en- 
tered on  the  7th  day  of  the  present  term  of 
this  court:  This  day  came  the  parties,  by 
their  attorneys,  and  thereupon  the  plaintiff 
moved  the  court  to  dismiss  the  said  certiorari 
as  improvidently  awai-ded,  which  motion  be- 
ing considered  is  overruled  by  the  court;  to 
which  ruling  the  plaintiff  excepts.  And  the 
court,  having  maturely  considered  the  tran- 
script of  the  record  of  the  judgment  afore- 
said, is  of  opinion  that  there  is  error  in  the 
judgment  in  said  record ;  and  this  court  pro- 
ceeding to  make  such  order  as  law  and  ]us- 
tioe  requires,  it  is  therefore  considered  by  the 
court  tint  the  judgment  of  the  justice  ren- 
dered herein  on  the  10th  day  of  October, 
1887,  be,  and  the  verdict  of  the  jury  rendered 
herein  is,  set  aside;  to  which  said  rulings 
and  each  of  them,  an^  to  which  judgment, 
the  plaintiff  excepts.  And  it  is  further  con- 
sidled  by  the  court  that  the  action  of  the 
plaintiff  bis  and  the  same  is  hereby  dismissed, 
and  that  the  defendant,  the  city  of  Hunting- 
ton, recover  against  the  plaintiff  its  costs  by 
t  tn  its  behalf  in  this  court  and  before  the 


Justice  expended,  including  $5.00  as  allowed 
by  statute;  toall  of  whicli  rulings,  judgments, 
and  ordera  the  plaintiff  excepts."  From  this 
order  a  writ  of  error  and  supersedeas  was 
awarded  William  Biggs,  Sr.,  by  a  judge  of 
the  supreme  court  of  appeals  of  West  Vir- 
ginia, on  his  giving  bond  with  security  in 
the  penalty  of  llOO,  conditioned  according  to 
law. 

Gibson  A  Michie,  for  plaintiff  in  error. 
8imms  &  Bnslow,  for  defendant  in  error. 

Gheen,  J.,  {cffter  atattng  tAe  facts  tu 
above.)  In  this  case  the  question  is  raised  as 
to  the  civil  liability  of  a  municipal  corpora- 
tion  for  an  injury  to  a  private  person,  caused 
by  defect!  ve  streets  and  sidewalks.  "The  oi  ty 
of  Huntington,  the  defendant,  is  a  municipEd 
corporation  subject  to  section  53,  c.  43,  Code 
W  Ya.  1887,  p.  331,  which  provides  that 
"any  person  who  sustains  an  injury  to  his 
person  or  property  by  reason  of  a  public  road 
or  bridge  in  a  county,  or  by  reason  of  a  pub- 
lic road,  bridge,  street,  sidewalk,  or  alley  in 
an  incorporated  city,  village,  or  town  being 
out  of  repair,  may  recover  all  damages  sus- 
tained by  him  by  reason  of  such  injury  in  an 
action  on  the  case  in  any  court  of  competent 
jurisdiction  against  the  county  court,  city, 
village,  or  town  in  which  such  road,  bridge, 
street,  or  sidewalk  may  be,  except  that  such 
city,  village,  or  town  shall  not  be  subject  to 
such  action  unless  it  is  required  by  its  char- 
ter to  keep  the  road,  bridge,  street,  sidewalk, 
or  alley  therein  at  the  place  where  such  in- 
jury is  sustained  in  repair."  It  will  be  ob- 
served that  the  statute  in  express  terms 
makes  the  town  liable  for  damages  for  inju- 
ries sustained  by  reason  of  a  defect  in  a  pub- 
lic street  or  sidewalk.  The  language  is  un- 
qualified, and  without  exception  or  limita- 
tion, and  therefore  the  question  of  notice  oi 
want  of  care  on  the  pait  of  the  town  is  alto- 
gether immaterial.  If  the  street  or  sidewalk 
is  in  fact  defective,  and  such  defect  caused 
the  injury  to  the  plaintiff.  It  is  no  defense  on 
the  part  of  the  town  that  it  bad  exercised 
great  care  in  repairing  the  street  or  sidewalk. 
It  is  only  necessary  in  such  suit  to  allege  and 
prove  the  existence  of  the  defect,  and  that 
the  inj  ury  was  occasioned  thereby.  See  Shefl 
V.  Huntington,  16  W.  Va.  307;  Chapman  v. 
Town  of  Milton,  7  S.  E.  Rep.  22,  (decided  by 
this  court,  June  27,  1888.)  See,  also,  Shear. 
&  B.  Neg.  §  389.  It  is  true  that  the  rule  is 
otherwise  in  the  case  of  towns  or  municipal 
bodies  upon  whom  no  such  absolute  liability 
is  imposed  by  their  charter  or  by  statute  law. 
They  are  only  bound  to  exercise  ordinary  care 
and  vigilance  in  keeping  their  streeti^  in  re- 
pair. And  therefore,  before  they  can  be 
made  liable  for  injuries  caused  by  a  defect  in 
a  street  or  sidewalk,  not  arising  from  its  con- 
struction, or  from  some  act  authorized  by  the 
corporation,  either  express  notice  of  the  nui- 
sance or  defect  must  be  brought  home  to  it, 
or  the  defect  must  be  so  notorious  as  to  be 
observable  by  all  for  a  sufficient  time  to  en- 
able the  corporation  to  repair.    Shear.  &  B. 
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Neg.  §  407;  2  DIIL  Man.  Coip.  §  1029.  In 
BDX^  cases  It  is  essential  that  tne  plaintiff 
should  both  allege  and  prove  notice  to  the  cor- 
poration of  the  defect  which  caused  the  in- 
jury. Bat  in  the  other  case  it  is  not  neces- 
sary. See  Noble  v.  City  of  Richmond,  31 
Orat  271;  Chapman  t.  Town  of  Milton.  7  S. 
E.  Rep.  23. 

The  defect  which  caased  the  injury  to  the 
plaintiff's  property— the  killing  of  his  horse 
by  his  falling  into  a  well — was  not  precisely 
adjacent  to  any  street  or  sidewalk  of  the  city 
of  Huntington.  But  the  well  was  situated 
on  the  north  side  of  Third  avenue,  in  the 
corporate  limits  of  the  city  of  Huntington, 
and  it  was  about  one  foot  north  of  the  north- 
ern limits  of  the  sidewalk  along  this  avenue. 
It  was  uncovered,  and  unguarded  by  any 
fence  separating  this  sidewalk  or  avenue  from 
it,  or  surrounding  the  mouth  of  the  well; 
and  travelers  along  this  avenue  or  sidewalk 
were  not  notified  of  the  danger  resulting  from 
the  fact  that  there  was  an  open  well  within 
one  foot  of  said  avenue  and  sidewalk  by  hang- 
ing up  a  light  or  putti  ng  out  any  other  signal 
of  danger.  There  was  opposite  this  well  on 
the  south  side  of  this  a ven  ue  a  plank  sidewalk 
nsually  used  by  foot-passengers,  but  there 
was  no  sidewalk  on  the  north  side  of  this  av- 
enae,  where  the  open  well  was  located.  The 
sidewalk  there  was  nothing  but  the  natural 
dirt  on  a  level  with  the  open  mouth  of  this 
well,  and  it  was  separated  from  the  portion 
of  this  Third  avenae  used  by  vehicles  and  by 
travelers  in  vehicles  only  by  a  shallow  gutter 
three  or  four  inches  deep  and  some  three  feet 
wide;  so  that  the  traveler  along  this  Third 
avenue  had  nothing  in  the  way  of  a  curb-stone 
or  in  any  other  form  to  indicate  to  him  where 
the  northern  line  of  this  Third  avenue  began; 
nothing,  in  fact,  to  indicate  to  the  traveler 
when  he  had  left  Third  avenue,  and  was 
driving  on  the  sidewalk  along  the  northern 
border  of  this  Third  avenue,  or  when  he  had 
left  it,  and  was  driving  on  iininclosed  ground 
on  the  north  of  this  sidewalk,  and  on  the 
same  level  with  this  sidewalk.  Under  these 
circumstances.  Dr.  Beardsloy,  a  physician  In 
the  employment  of  the  city  of  Huntington, 
to  attend  certain  paupers  In  the  limits  of  the 
city,  was.  on  the  night  of  September  25, 1886, 
alwat  10  o'clock  p.  h.,  called  upon  to  attend 
one  of  the  paupers.  He  got  into  his  buggy, 
to  which  was  hitched  the  plaintiff's  horse, 
worth  about  $200.  He  drove  down  Third 
avenue,  in  the  city  of  Huntington,  ontil  he 
got  to  a  point  opposite  where  this  sick  pau- 
per lived.  Some  one  in  the  front  door  of  her 
house,  which  was  about  10  yards  north  of  the 
northern  limits  of  this  avenue,  called  to  him, 
and  told  him  that  was  the  place,  and  asked 
him  to  come  in.  He  therefore  turned  short 
at  right  angles  in  this  Third  avenue,  and 
drove  across  this  dirt  sidewalk,  not  separated 
from  the  avenue  by  any  curb,  or  in  any  other 
manner,  his  purpose  being  to  drive  across  the 
10  yards  intervening  between  the  north  line 
of  this  sidewalk  and  the  fence  surrounding 
this  pauper's  house,  and  hitch  his  horse  to 


this  fence.  The  horse  barely  crossed  this 
sidewalk,  when  his  front  feet  sank  down  in 
the  open  well,  and  shortly  afterwards  his 
other  feet  also  sank  down  in  this  well.  The 
doctor  and  a  young  man  that  was  with  him 
in  the  buggy  jumped  out.  and  they  united  in 
their  efforts  to  save  the  horse.  These  efforts 
detached  him  from  the  buggy,  and  the  horse 
then  fell  Into  the  well  and  was  killed.  None 
of  the  city  officials  directed  the  doctor  to  pay 
this  visit  to  this  pauper,  but  he  often  went 
to  see  patients  of  the  city  without  any  special 
direction  from  any  of  the  city  authorities. 
There  was  no  fence  between  the  line  of  the 
street  and  this  well,  and  no  barrier,  guard, 
or  signal-light  at  the  well.  The  doctor  was 
ignorant  of  the  existence  of  this  open  well, 
and  while  he  knew  that  in  driving  across  the 
sidewalk  to  hitch  bis  horse  to  the  fence  around 
the  pauper's  house,  he  would  quit  this  Third 
avenue,  still  he  knew  also  that  horses  some- 
times in  going  along  this  Third  avenue  quit 
its  nominal  boundaries,  as  he  was  doing,  and 
drove  on  this  open  uninclosed  ground  on  the 
north  side  of  this  avenue.  In  doing  this  he 
did  not  know  he  was,  incurring  any  danger, 
as  he  knew  nothing  of  the  existence  of  the 
well.  It  was  proven  that  the  mouth  of  the 
well  was  sometimes  covered,  and  sometimes 
not.  There  was  no  fence  separating  the 
mouth  of  this  well  from  this  Third  avenae 
for  about  SO  feet. 

The  city  of  Huntington,  the  defendant  in 
error,  insists  that  Dr.  Beardsley,  who  had 
charge  of  the  plaintiff's  horse  at  the  time  it 
fell  Into  the  well,  drove  out  of  Third  avenue 
intentionally  and  knowingly  for  his  own  con- 
venience, to  tie  his  horse  to  the  fence  of  a 
vacant  lot;  and  that  if  a  traveler,  without 
necessity,  or  for  his  own  convenience  or 
pleasure,  deviates  from  the  traveled  track, 
which  is  in  good  condition,  and  in  so  doing 
meets  with  an  accident  outside  of  such  track, 
the  town  will  not  be  liable  for  any  resulting 
damages.  Whart.  Neg.  §  968.  There  ate 
certainly  authorities  which  give  more  or  less 
countenance  to  these  views.  See  Keyes  v. 
Yill^^  of  MarceUus,  50  Mich.  489, 15  N.  W. 
Bep.  542;  C»ty  of  Scranton  v.  Hill,  102  Pa. 
St.  878;  Sykes  v.  Piwlet,  48  Vt.  446.  There 
are,  however.  nuQierous  cases  where  a  trav- 
eler, though  he  meets  with  an  accident  out- 
side of  the  public  street,  has  nevertheless  re- 
covered of  the  town  the  damages  he  has  sus- 
tained, when  sustained  very  close  to  the  edge 
ot  the  public  highway.  The  following  were 
cases  of  this  description:  Niblect  v.  Nash- 
ville. 12Heisk.  684;  Turnpike  Co.  v.  Crock- 
ett. 2  Sneed,  271;  Memphis  v.  Lasser,  9 
Humph.  757;  Burnham  v.  Boston,  10  Allen, 
290;  Hill  V.  Boston,  122  Mass.  349.  We 
think  the  true  rule  to  be  deduced  from  these 
cases  is  that  if  either  an  obstruction,  excava- 
tion, or  hole  be  permitted  by  a  town  to  exist, 
though  not  actually  within  one  of  the  public 
streets  of  the  town,  yet  so  close  to  such  a 
street  as  to  produce  danger  to  a  traveler  oi 
passenger  who  is  using  such  highway  oi 
sidewalk  prudently  and  properly,  the  corpo- 
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zation  18  liable  for  an  injoiy  for  permitting 
inch  naiaance,  thongb  tt  be  only  close  to  the 
street,  and  not  immediately  in  snch  street. 
My  conclusion  is  that,  if  tliia  open  well  was 
near  enough  to  the  trayeled  highway — ^Tbird 
avenue,  in  Huntington  dty — ^to  render  the 
traveling  on  this  highway  dangerous;  if 
tliis  well,  uncovered  and  without  barriers  or 
fencing,  and  without  signal-lights  to  warn 
travelers,  and,  being  left  in  this  condition  by 
the  city  of  Huntington,  became  the  cause  of 
the  horse  of  the  plaintiff  falling  in  said  well 
while  Dr.  Beardsley  was  using  this  Third 
avenue  in  a  prudent  manner  in  the  same  way 
that  it  was  commonly  used  by  travelers, — ^the 
dty  would  be  responsible.  The  question, 
then,  is  whether  Dr.  Beardsley,  turning  out 
ot  Third  avenne,  and  tying  bis  horse,  as  was 
frequently  done,  to  a  fence  within  a  short 
distance  from  this  highway,  and  not  sepa- 
rated from  it  by  an  obstrnctlon,  ceased  to  be 
a  traveler,  not  meeting  with  the  accident  in 
attempting  to  use  this  avenue  as  a  thorongh- 
taie.  This  was,  it  seems  to  me,  a  question 
for  the  jory  to  decide,  and  that,  in  deciding 
that  be  did  not  intend  to  leave  the  highway 
imd  cease  using  it,  they  were  sustained  1^ 
the  evidence,  which  showed  that  when  the 
aeddent  occurred  the  buggy  was  still  In  this 
highway,  or  on  the  sidewalk,  and  the  horse 
not  more  than  one  foot  from  the  northern 
edge  of  this  highway,  and  separated  from  it 
by  no  fence,  curb,  or  anything  else.  I  am 
therefore  of  opinion  that  the  circuit  court 
ibonid  have  approved  and  affirmed  the  Judg- 
ment of  the  Jastioe,  E.  M.  Umdkrwood,  ren- 
dered  October  10, 1887.  and  should  have  ren- 
dered  a  judgment  that  the  plaintiff  below, 
WiUlam  Biggs,  Sr.,  recover  of  tbe  defendant 
below,  tbe  (Sty  ot  Huntington,  its  costs  in 
the  oircnit  court  of  Cabell  county  incnned, 
and  damages  according  to  law. 

But  the  other  members  of  tbe  court  are  of 
opinion  that  on  the  evidence  in  the  case  the 
Jury  was  not  Justified  in  deciding  the  case 
that  Dr.  Beardsley  did  not  Intend  to  leave 
the  public  highway,  and  had  not  ceased  using 
it  as  a  public  highway  when  and  where  tbe 
accident  ocourr^.  And  certainly  it  would 
be  difficult  to  draw  such  conclusion  in  view 
of  tl>e  fact  that  Dr.  Beardsley  himself  testi- 
fied "that  he  tamed  short  in  Third  avenue, 
and  drove  across  tbe  sidewalk  for  the  pur- 
pose of  hitching  horse  and  buggy  to  the  fence 
on  a  lot  by  the  side  of  the  bouse  he  was  go- 
ing to,  which  fence  was  outside  the  line  of 
the  street,  and  some  80  feet  from  the  north 
line  of  the  street,  and  he  knew  he  was  driv- 
ing towards  the  fence. "  The  necessary  con- 
clusion, they  think,  from  this  evidence  is 
Uiat  be,  without  necessity,  and  for  his  own 
convenience,  purposely  left  the  traveled  track 
of  Third  avenue,  and  by  so  doing  he  met 
with  this  accident  of  the  horse  falling  in  this 
well;  and  that.  If  this  was  so,  and  tbe  Jury 
could  not'  on  the  evidence  find  otherwise, 
then  the  city  was  not  responsible,  no  matter 
how  close  the  open  well  was  to  Third  avenue; 
and  therefore  the  verdict  of  the  jury  was  so 


oontrsry  to  the  overwhelming  weight  of  the 
evldenoe  that  it  ought  to  have  been  set  aside 
by  the  Justice,  and  a  new  trial  awarded,  and 
the  circuit  court  should  have  reversed  the 
Judgment  of  the  justice  for  the  amount  found 
for  the  plaintiff  by  this  verdict.  I  admit 
that  the  decided  weight  of  the  evidence  wa? 
opposed  to  the  verdict  found  by  the  jury, 
though  I  do  not  concur  with  tbe  otben  judges 
that  it  was  so  overwhelming  as  to  require  us 
to  set  aside  the  verdict,  though  the  justice 
who  heard  the  evidence  refused  to  do  so. 
The  circuit  court.  In  the  opinion  of  a  major- 
ity of  this  court,  did  not  err  in  reversing  the 
judgment  of  the  justice,  and  in  setting  aside, 
reversing,  and  annulling  tbe  vervjict  of  the 
jury.  But  all  the  members  of  our  court  are 
of  opinion  that  tbe  circuit  court  did  err  In 
dismissing  the  action  of  the  plaintiff,  and 
rendering  a  judgment  in  favor  of  the  defend- 
ant against  the  plaintiff  for  its  costs,  includ- 
ing five  dollars  allowed  by  statute.  The  ver- 
dict of  the  jury  having  been  set  aside,  no 
judgment  could  properly  be  rendered  until 
the  case  has  been  again  tried  by  a  jury,  either 
before  a  justice  or  before  the  circuit  court. 
As  the  court  below  has  not  acted  on  the 
question  whether  this  new  trial  should  be 
had  in  the  circuit  court  or  before  the  justice 
as  a  court  of  review,  we  express  no  opinion 
on  this  point,  but  will  simply  reverse  the  de- 
cision of  the  circuit  court  at  the  cost  of  the 
defendant  In  error,  and  remand  the  case  to 
the  circuit  court,  to  be  thus  proceeded  with 
according  to  tbe  principles  laid  down  In  this 
opinion,  and  farther  according  to  law. 

Snydxr,  p.,  and  Enoubh  and  Bsannon, 
JJ.,  concurred. 


(S3  W.  Va.  «) 

MoKiNsin  e.  Squibbs  tt  al. 

(Supreme  Court  of  AppeaU  oj  We&t  VtratHta> 

Feb.  1^1889.) 

CioinnTUTioHAii  Law  — BQurrr — ArticaiaBa— 
BaaxoH  ov  Uabbiaob  Pbomub. 

1.  Our  statute,  (section  1,  o.  106,  C^ode  1887,1 
which  provides  that  an  attachment  may  be  sum 
out  in  equity  for  the  lecoveiy  of  damage*  for  a 
wrong,  is  oonstltutional. 

2.  A  suit  in  equity  may,  under  the  provlsloBS  ot 
■aid  statute,  be  maintained  to  recover  damages  tor 
the  breach  of  a  marriage  contraot. 

8.  Where  seduction  nas  been  practloed  under 
color  of  a  promise  to  marry,  it  ia  proper  to  provo^ 
in  an  aotion  for  the  breaob  of  suon  promise,  the  se- 
duction in  aggravation  of  the  damages.' 

4.  In  an  attachment  suit  in  equity,  to  whioh  the 
debtors  of  a  non-resident  defendant  are  made  par- 
ties, and  charged  to  be  such  debtors,  it  Is  not  error 
to  deoree  that  the  latter  shall  pay  the  amount 
found  to  be  due  from  them  to  the  non-resident, 


>In  actions  for  breaoh  of  marriage  promise,  the 
jury,  in  estimating  damages,  may  oonsider  the 
Injury  to  plaintiff's  feelings  and  reputation,  and 
any  circumstances  of  indignity  under  which  the 
wrong  was  done,  Vsnderpool  v.  Richardson, 
(Mich.)  17  a.  W.  Rep.  986;  CJampbeU  v.  ArbuoUe, 
4  N.  Y.  Supp.  39;  and  the  money  value  or  worldly 
advantage  of  the  marriage.  Dupont  v.  MoAdow, 
(Mont.)  9  Pao.  Rep. 925 ;  or  defendant'speonnian 
ciroumstaaoeB,  Olson  v.  Solveraon.  (wls.>  88  N. 
W.  Rep.  839;  Bennett  v.  Beam,  (Hiidi.)  4  N.  W. 
Rep.  8;  and  exemplary  damages  may  be  awarded 
in  some  oases,  Johnson  v.  Travis,  (Mmn.)  88  N.  W. 
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■imply  beoanse  the  order  of  attaotunent  had  not 
been  served  npon  tiiem. 

(HyUalytu  by  the  Court.) 

Appeal  from  circuit  court,  Braxton  connty. 

Bill  hj  Mattie  E.  McKlnsey  against  O.  B. 
Squires  and  others,  to  recover  damages  for 
breach  of  promise  of  marriage  by  said  O.  B. 
Squires,  and  to  enforce  the  lien  of  an  attach- 
ment qn  the  property  of  said  Squires.  De- 
cree for  complainant,  and  defendants  appeal. 

John  Bronnon  and  C.  C,  Higginbotham, 
for  appellants.  Haymond  &  Byrne,  tor  ap- 
pellee. 

Sntdbr,  F.  This  is  a  foreign  attachment 
suit  in  equity,  commenced  July  3,  1885,  in 
the  circuit  court  of  Braxton  county,  by  Mat- 
tie  E.  McKinsey,  to  recover  damages  from 
the  defendant  Olen  B.  Squires,  for  breach  of 
marriage  contract  and  seduction  of  the  plain- 
tiff by  said  defendant.  The  original  bill  al- 
leged the  contract;  its  breach;  the  seduction, 
resulting  in  the  birth  of  a  child ;  that  said  de- 
fendant had  fraudulently  disposed  of  all  bis 
estate  in  Braxton  county,  consisting  of  a  re- 
tail store  and  other  property,  to  bis  father, 
who  was  a  participant  in  the  fraud,  and  held 
said  property  in  trust  for  said  defendant;  and 
that  the  said  Olen  B.  Squires  bad  left  the 
state,  and  was  a  non-resident.  The  only  de- 
fendants to  this  bill  were  the  said  Olen  B. 
Squiresand  his  father,  D.  S.  Squires.  On  the 
day  the  suit  was  brought  the  plaintiff  sued 
out  an  attachment  for  $5,000  against  the  es- 
tate of  the  defendant  Olen  B.  Squires,  which 
was  by  the  sheriff  of  said  county  levied  upon 
the  goods  in  said  store,  and  garnishee  pro- 
cess was  served  upon  the  defendant  D.  S. 
Squires.  In  August,  1886,  the  plaintiff  filed 
her  amended  bill,  making  Abe  Carper,  Levi 
Leonard,  D.  D.  T.  Farnsworth,  Q.  A.  New- 
Ion,  and  O.  F.  Stockart  parties,  and  charging 
that  the  defendant  Olen  B.  Squires  had  a 
bond  on  the  said  Newlon  and  others  for 
95,000,  which,  at  the  time  he  left  this  state  he 
placed  in  the  hands  of  said  Abe  Carper,  who 
had  collected  5S00  thereon,  and  held  the 
same  as  the  money  of  Olen  B.  Squires;  that 
afterwards  said  bond  purported  to  be  assigned 
to  one  B.  F.  Carper,  and  then  surrendered, 
and  a  new  bond  executed  in  consideration 
thereof  to  said  B.  F.  Carper  by  the  defend- 
ants Farnsworth,  Leonardi  Newlon,  and 
Stockart,  for  $5,800,  being  the  amount  of 
the  original  bond,  and  one  year's  accrued 
interest  on  same ;  that  both  said  alleged  as- 
signment and  the  execution  of  said  new  bond 
were  simply  devices  to  defraud  the  plaintiff, 
and  that  the  obligors  in  said  last-named  bond 


Rep.  621.  Evidence  of  eednctlon  under  tbe  prom- 
ise may  always  be  considered  in  aggravation  of 
damages,  for  mental  suffering,  injury  to  reputa- 
tiottiand  loss  of  virtue,  Oiese  v.  Scnultz,  (Wis.)  10 
v.  W.  Rep.  698;  Bennett  v.  Beam,  supra;  Bird  v. 
Thompson,  (Ho.)  9  B.  W.  Bep.  788 ;  but  not  that 
plainUS  was  gotten  with  ohild  by  the  sednotton, 
and  suffered  a  miscarriage,  Giese  v.  Bchultz,  su- 
pra, second  appeal  27  N.  W.  Rep.  858.  Where  de- 
fendant alleges  plaintiff's  unoliastity  as  a  defense, 
and  fails  to  establish  it,  this  aggravates  damages. 
KeUey  v.  Higtafleld,  (Or.)  U  Fao.  Rep.  744. 


still  owed  the  amount  thereof  to  the  said 
Olen  B.  Squires,  and  that  the  obligors  as 
well  as  the  obligee  in  said  bond  had  notice  of 
said  fraud,  and  abetted  therein.  After  dep- 
ositions had  been  taken  by  both  sides,  and  the 
case  been  matured  forbearing,  the  defendant 
Olen  B.  Squires,  who  had  been  proceeded 
against  by  order  of  publication,  appeared  in 
court,  and  on  April  80, 1887,  filed  his  answer 
to  the  plaintiff's  bill,  to  which  she  replied 
generally;  and  on  the  same  day  the  cause 
was  heard  on  the  merits,  and  a  personal  de- 
cree entered  in  favor  of  the  plaintiff  against 
the  defendant  Olen  B.  Squires  for  $1,000, 
and  against  the  other  defendants  as  gar- 
nishees  or  debtors  of  the  said  Olen  B.  Squires 
as  follows:  Against  D.  S.  Squires,  $500; 
against  Abe  Carper,  $300;  and  against  the 
defendants  Farnsworth,  Leonard.  Newlon, 
and  Stockart  jointly,  $1,000,  with  a  proviso 
that  the  payments  by  all  tbe  said  defendants 
should  not  exceed  the  sam  of  $1,000  and  the 
costs  of  suit.  From  this  decree  all  the  de- 
fendants have  appealed. 

It  is  earnestly  contended  for  the  appellants 
that,  as  the  cause  of  action  alleged  in  the  bill 
is  for  unliquidated  damages  for  a  personal 
injury,  a  court  of  equity  has  no  jurisdiction. 
This  contention,  it  seems  to  me,  is  fully  an- 
swered by  our  statute,  which  declares,  in  ex- 
press terms,  that  tbe  action  or  suit  may  be 
"for  the  recovery  of  any  claim  or  debt  aris- 
ing out  of  contract,  or  to  recover  damages  for 
any  wrong;"  and  then  provides  that  "such 
attachment  may  be  sued  out  in  a  court  of 
equity  for  a  debt  or  claim,  legal  or  equita- 
ble." Section  1,  c.  106.  Code  1887.  It  is  un- 
questionably true  that  this  statute  must  be 
construed  strictly,  but  its  language  1%  so  di- 
rect and  positive  that  it  does  not  admit  of 
construction .  It  authorizes  a  suit  by  attach- 
ment in  equity  to  recover  damages  for  any 
wrong.  But  it  is  claimed  that  the  stat- 
ute is  in  violation  of  section  13,  art.  d,  of  our 
constitution,  which  declares:  "In  suits  at 
common  law,  *  *  *  the  right  of  trial 
by  jury,  if  required  by  eitlier  party,  shall  be 
preserved. "  It  is  enough  to  say,  in  reply  to 
this  claim,  that  this  is  not  a  suit  at  common 
law,  but  a  suit  in  equity.  But  assuming  that 
the  legislature  has  not  the  power  to  de- 
prive a  party  of  the  right  of  trial  by  jury, 
by  simply  changing  the  form  of  action,  and 
giving  a  court  of  equity  jurisdiction  over  a 
purely  legal  demand,  the  question  still  re- 
mains, does  this  statute  necessarily  deprive 
a  party  of  a  trial  by  jury?  We  have  a  stat- 
ute which  provides  for  a  trial  by  jury  in  any 
chancery  case,  when  there  is  a  conllict  of 
evidence  "or  an  inquiry  of  damages."  Sec- 
tions 4,  5.  c.  131,  Code  1887.  In  this  case, 
therefore,  the  appellants,  or  either  of  them,  if 
they  had  required  it,  could  have  had  a  trial  by 
jury,  but  none  of  them  asked  for  such  trial. 
I  do  not  think,  therefore,  that  the  aforesaid 
statute  is  unconstitutional. 

It  is  further  contended  for  tbe  appellants 
that  the  circuit  court  erred  in  not  sustaining 
the  defense  of  the  statute  of  limitations.  The 
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evidence  of  the  plaintiff  tends  to  prove  tiiat 
the  marriage  contract  was  entered  into  on 
New  Year's  eve,  1881;  that  the  seduction 
was  in  May,  1882,  or  prior  thereto;  and  that 
the  child  was  bom  in  February,  1883;  and 
also  that  the  contract  of  marriage  was  not 
broken  until  some  time  after  February,  1884, 
the  time  the  defendant  Olen  B.  Squires  left 
the'state,  and  became  a  non-resident  thereof. 
It  is  true,  the  said  defendant  denies  that 
there  was  ever  any  contract  of  marriage,  or 
that  he  seduced  the  plaintiff,  or  ever  had  sex- 
ual connection  with  her.  This  suit  was 
brought  in  July,  1885,  and,  as  the  time 
the  defendant  was  out  of  the  state  must 
be  excluded,  it  seems  to  me  the  cause  of  ac- 
tion was  not  barred  at  the  time  the  suit  was 
commenced.  If  the  defense  of  the  statute  of 
limitations  is  sustained  upon  the  evidence  of 
the  defendant  Olen  B.  Squires,  it  is  wholly 
immaterial,  because  the  evidence  offered  by 
him  in  support  of  that  defense  is  simply  a 
denial  that  the  plaintiff  ever  had  any  cause 
of  action.  As  to  this  latter  the  testimony  is 
eonflicting. 

The  pliiintiff  testifies  positively  that  there 
was  a  contract  of  marriage,  and  consequent 
seduction,  while  the  defendant  Olen  B. 
Squires,  with  equal  positiveness,  denies  that 
there  ever  was  such  a  contract,  or  that  he  at 
any  time  coliabited  with  the  plaintiff.  To 
Bay  the  least  of  this  contradictory  testimony, 
it  is  fully  proven  that  the  plaintiff  was  in 
February,  1883,  delivered  of  a  child;  and  the 
letters  written  by  said  defendant  to  the  plain- 
tiff during  her  pregnancy  tend  strongly  to 
■bow  that  be  was,  or  believed  himself  to  be, 
the  father  of  the  child;  and  there  is  other  evi- 
dence which  in  some  degree  corroborates  the 
testimony  of  the  plaintiff,  and  flatly  contra- 
dicts that  of  the  said  defendant,  thus  render- 
ing his  testimony  less  credible  than  that  of 
the  plaintiff.  Be  this,  however,  as  it  may, 
the  circuit  court  having  decided  that  there 
was  a  marriage  contract,  and  this  decision 
being  founded  on  depositions,  which  are  so 
conflicting  and  unsatisfactory  that  it  Is  at 
most  conjectural  as  to  which  side  should  pre- 
vail ,  this  court  will,  according  to  its  repeat- 
ed decisions,  decline  to  disturb  the  flnding 
of  the  circuit  court.  Smith  v.  Yoke,  27  W. 
Va.  639;  Doonan  v.  Glynn,  28  W.  Va.  715. 

It  is  further  insisted  that  the  plaintiff's 
bill  should  liave  been  dismissed,  because  she 
Improperly  sued  for  breach  of  marriage  con- 
tract and  for  seduction.  1  do  not  understand 
this  to  be  the  character  of  the  bill.  The  se- 
duction is  not  alleged  as  a  cause  of  action, 
but  simply  as  an  aggravation  of  damages. 
The  law  is  well  settled  that,  when  seduction 
has  been  practiced  under  color  of  a  promise 
to  mariy,  in  an  action  or  suit  for  the  breach 
of  such  promise  it  is  proper  to  aver  and  prove 
the  seduction  in  aggravation  of  the  damages. 
Sherman  v.  Kawson,  102  Mass.  395;  Sauer 
v.  Schulenberg,  33  Md.  288;  Wells  v.  Padg- 
ett, 8  Barb.  823;  Kniflen  v.  McConnell,  SO 
N.  Y.  285. 

It  is  farther  insisted  that  the  defendant 


Olen  B.  Squires  was  improperly  refused  a 
continuance.  He  had  been  proceeded  against 
as  a  non-resident,  but  after  depositions  had 
been  taken  on  both  sides,  including  that  of 
said  Squires,  and  the  cause  regularly  matured 
and  set  for  hearing,  he  appeared  and  filed  his 
answer,  in  which  he  avers  that  be  has  re> 
cently  discovered  some  very  material  evi- 
dence in  his  behalf  bearing  upon  said  pre- 
tended contract  of  marriage,  and  that  in  right 
and  justice  he  is  entitled  to  a  continuance  of 
the  cause  until  the  next  term  of  the  court. 
But  he  does  not  set  out  any  sufficient  excuse 
for  not  having  discovered  and  taken  said  tes- 
timony, nor  does  he  say  by  whom  he  expects 
to  prove  it,  or  what  it  is.  The  fatal  defect 
in  this  assignment  of  error,  however,  is  that 
neither  the  decree  nor  any  order  in  the  record 
shows  that  he  ever  asked  for  a  continuance 
of  the  cause.  This  is  a  sufficient  reason  for 
his  not  getting  one.  It  is  therefore  unneo- 
essary  in  this  cause  to  consider  whether  or 
not,  if  he  had  moved  the  court  for  a  continu- 
ance under  the  circumstances  disclosed  by 
the  record,  it  would  have  been  error  to'ref use 
it. 

The  only  other  assignment  of  error  wldch  is 
of  sufficient  importance  to  require  notice  is 
that  the  court  erred  in  pronouncing  any  decree 
against  the  appellants  other  than  Olen  B. 
Squires  and  D.  S.  Squires,  because  no  order  of 
attachment  was  ever  sued  out  or  served  upon 
them.  In  the  answer  filed  by  Olen  B.  Squires 
he  admits  that  the  bond  of  85,300,  executed  to 
B.  F.  Carper  by  the  appellants  Farnsworth, 
Leonard,  Newlon,  and  Stockart,  had  been  as- 
signed to  him  by  said  Carper,  that  it  was  in 
h£  possession,  and  that  the  money  due  there- 
on from  said  appellants  was  due  to  him.  The 
said  appellants  were  all  parties  to  the  suit, 
and  the  decree  directed  that,  upon  the  pay- 
ment of  the  amount  decreed  against  them, 
they  should  have  credit  therefor  upon  said 
bond.  It  was  not  necessary  in  a  cause  such 
as  this  to  serve  the  order  of  attachment  upon 
said  appellants,  they  being  parties  to  the  bill, 
and  having  appeared  and  having  answered 
as  such.  The  decree  is  certainly  not  to  th^r 
prejudice,  as  there  is  no  pretense  that  they 
do  not  owe  the  money  they  are  ordered  to 
pay;  and  as  to  the  appellant  Abe  Carper,  the 
decree  against  him  being  based  upon  a  con- 
flict of  testimony  and  the  flnding  of  the  cir- 
cuit court,  this  court  will  decline  to  disturb 
it.  Upon  the  whole  record,  I  am  of  opinion 
that  there  is  no  error  for  which  this  court 
can  reverse  the  decree  of  the  circuit  court, 
and  it  must  therefore  be  affirmed. 

Grebn  and  Emolish,  JJ.,  concurred. 
Bbannom,  J.,  absent. 


(II  W.  Va.  «) 
MlLLRB  V.  LiTTLB  KANAWHA  NAY.  CO. 

{Supreme  Cowrt  of  Appeals  of  Wett  Vinrimla, 
Feb.  6, 1889.) 

APPBAX — J  URISDICTION. 

In  an  action  of  assumpsit  by  a  private  corpora- 
tion, autborized  by  its  oluurter  to  levy  tollK  upon 
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penons  nslnK  a  river  wbloh  had  been  ImproTed  by 
It,  anklnst  the  defendant  for  tolls,  the  defendant 
pleaded  rum  aasumpnit,  and  there  is  a  jndgment  for 
the  plaintUt  for  less  than  tlOO.  Upon  a  writ  of  er- 
ror by  the  defendant,  held,  this  court  has  no  jnris- 
dlotlon  to  roTiewthe  judgment  of  the  olrcnlt  court, 
althouKh  the  record  shows  that  the  real  defense  Uy 
the  action  was  that  the  oonditlon  of  the  river  was 
snob  that  the  plalntifl  had  no  right  to  levy  the  tolls 
tor  which  the  Judgment  was  recovered. 

OyUfHnu  by  Oie  Court.) 

Error  to  circalt  court,  Wood  oonnty;  J. 
M.  Jaobbon,  Judge. 

Civil  action  by  the  Little  Eanawba  Naviga- 
tion Company  against  D.  M.  Miller  to  re- 
cover certein  tolls  on  logs  passing  plaintiff's 
dams  on  the  Little  Kanawha  river,  institated 
before  a  justice  of  the  peace  of  Wood  county. 
The  defendant  appealed  to  the  circuit  court, 
where  judgment  was  again  rendered  for 
plaintifF,  and  the  defendant  brings  error. 

LoomU  A  TavefnnerKoA.  Ohey  Johnson,  for 
plaintiff  in  error.  J.  A.  Hutchinson  and  /. 
5.  Jackson,  for  defendant  in  error. 

Sntdeb,  p.  Writ  of  error  to  a  judgment 
of  the  circuit  court  of  Wood  county  rendered 
on  December  24,  1887,  in  an  action  thereto- 
fore commenced  by  the  Little  Kanawha  Kav- 
igation  Company  against  D.  M.  Miller,  before 
a  jastice  of  said  county.  The  claim  of  the 
plaintiff  was  for  tolls  on  22  log  rafts,  866, 
ftnd  for  penalty,  (double  toUs,)  $66,  making, 
together,  $182.  The  justice  gave  the  plain- 
tiff judgment  for  $122,  and  the  defendant, 
Miller,  appealed  to  the  circuit  court,  where 
the  case  was  tried  upon  the  issue  of  non  as- 
sumpsit before  a  jury,  which  found  a  verdict 
in  favor  of  the  plaintiff  for  $66,  for  which 
sum  the  court,  after  overruling  the  motion 
of  the  defendant  to  set  aside  the  verdict,  en- 
tered judgment:  and  it  is  to  this  judgment 
that  the  defendant,  Miller,  obtained  this  writ 
of  error. 

The  first  qnestion  presented  is,  has  this 
court  jurisdiction  of  this  case?  The  defend- 
ant in  error,  the  Little  Kanawha  Navigation 
Company,  is  a  domestic  corporation.  It  was 
first  Incorporated  by  statute  in  1863,  and  was 
authorized  to  improve  the  navigation  of  the 
Little  Kanawha  and  Hughes  rivers  by  locks 
and  dams,  sluices,  canals,  or  other  usual 
modes  of  improvement,  commencing  at  or 
near  the  mouth  of  the  Little  Kanawha  river, 
and  extending  up  the  same  and  Hughes  river 
BO  far  as  may  be  deemed  practicable,  with 
power  to  condemn  lands,  and  to  "charge  and 
receive  such  tolls  for  the  use  of  their  [its] 
Improvement  as  may  be  fixed  by  the  board  of 
public  works  or  by  law."  By  an  act  passed 
March  4, 1868,  the  legislaturo  amended  the 
charter  of  the  company,  and  therein  pre- 
scribed the  specific  tolls  to  be  charged  by  the 
company,  and  among  others  Bxed  the  rate  of 
the  toll  "-on  timber  and  logs  at  two  cents  per 
hundred  cubic  feet  per  mile."  The  facts 
certified  in  this  case  show  that  said  company 
accepted  the  said  charter,  and  improved  both 
of  the  aforesaid  rivers;  that  it  bad  con- 
strncted  several  locks  and  dams  on  the  Little 


Kanawha  below  the  mouth  of  Hughes  rivet, 
one  at  Leachtown,  13  miles  from  the  mouth 
of  the  Little  Kanawha  river,  and  another  at 
Shocktown,  4  miles  from  the  mouth  of  said 
river;  that  these  locks  and  dams  were,  dnring 
the  whole  month  of  February,  1887,  in  good 
order  and  condition;  that  about  the  17th  day 
of  February,  1887,  the  defendant.  Miller, 
passed  22  rafts  of  logs  from  a  point  about 
One  mile  above  the  mouth  of  Hughes  river, 
over  said  two  dams ;  that  the  toll  on  said  rafts 
at  the  rate  the  company  is  authorized  to 
charge  was  $66,  and  that  this  sura  was  de- 
manded of. the  defendant,  and  he  refused  to 
pay  the  same,  or  to  pay  any  toll  whatever  on 
said  rafts;  at  the  time  said  rafts  were  passed 
Over  said  dams  the  back- water  from  the  Ohio 
river  was  over  the  dam  at  Ijcachtown,  and 
the  lock  at  that  place  as  well  as  the  one  at 
Shocktown  was  entirely  under  water;  and 
that  not  only  rafts,  but  steam-boats,  passed 
over  the  dams  on  that  day  without  toucliing 
either  locks  or  dams.  The  counsel  for  Mil- 
ler, in  their  brief,  say:  "The  question  in- 
volved  is  not  whether  these  tolls  or  lockages 
were  excessive,  but  whether,  at  the  time 
they  wero  demanded  and  qttoad  this  transao- 
tlon,  the  plaintiff  had  the  right  to  levy  any 
tolls  whatever."  This  is  a  correct  statement 
of  the  only  plea  or  ground  of  defense  made  by 
the  defendant  in  this  case.  He  concedes  that 
if  he  is  not  legally  entitled  to  use  the  river 
without  the  payment  of  tolls  when  by  reason 
of  the  high  water  in  the  river  he  can  pass 
over  the  dams  without  using  the  locks,  then 
he  is  liable  for  the  tolls  the  plaintiff  has 
charged  him,  and  that  the  judgment  of  the 
circuit  court  must  be  affirmed.  But^  on  the 
other  hand,  the  counsel  for  the  plaintiff  con- 
tend that  the  question  presented  is  not 
whether  the  plaintiff  had  the  legal  right  to 
levy  tolls,  but  whether  the  defendant  owed 
the  amount  recovered  by  the  plaintiff  in  this 
case,  and,  the  amount  recovered  being  less 
than  $100,  this  court  has  no  jurisdiction  to 
review  the  judgment  of  the  circuit  court. 
The  third  section  of  article  8  of  our  constitu- 
tion declares  that  the  supreme  court  of  ap- 
peals "shall  have  appellate  jurisdiction  in 
civil  cases,  (1)  where  the  matter  in  con- 
troversy, exclusive  of  costs,  is  of  greater 
value  or  amount  than  $100;  (2)  in  contro- 
versies concerning  the  title  or  boundaries  of 
land,  the  probateof  wills,  the  appointmentor 
qualification  of  a  personal  representative, 
guardian,  committee,  or  curator;  (3)  or  con- 
cerning a  mill,  road,  way,  ferry,  or  landing; 
(4)  or  the  right  of  a  corporation  or  county  to 
levy  tolls  or  taxes;  and  (5)  also  In  cases  of 
quo  toarranto,  habeas  oorpus,"  etc.  Our 
statute  carrying  into  effect  these  provisions 
is  substantially  the  same  as  the  constitution. 
Section  1,  c.'lS5,  p.  828,  Code.  As  the 
amount  in  controversy  in  this  case  is  less 
than  $100,  it  is  plain  that  the  jurisdiction  Of 
this  court,  if  it  exists  at  all,  is  conferred  by 
that  one  of  the  above  provisions  which  de- 
clares that  it  shall  have  jurisdiction  "in  con- 
troversies concerning  the  right  of  a  corpora- 
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tlon  or  county  to  levy  tolls  or  taxes,"  In  or- 
der to  show  that  this  provision  does  not  con- 
fer Jorisdiction,  the  counsel  for  the  defendant 
in  error  rely  on  the  following  cases:  Hutchin- 
son V.  Eellam,  3  Munf.  202;  Skipwith  y. 
Young,  5  Munf.  276;  Hancock  v.  Railroad 
Co..  3  Grat.  328;  Clark  v.  Brown,  8  Grat. 
549;  Umbarger  v.  Watts,  25  Grat.  167. 

The  act  of  1792,  defining  the  jurisdiction  of 
the  supreme  court  of  appeals  of  Virginia, 
nnder  which  the  first  two  of  the  above-cited 
cases  were  decided,  provided  that  said  court 
should  have  jurisdiction  where  "the  matter 
in  controversy  should  °be  equal  in  value,  ex- 
clusive of  costs,  to  $100,  or  be  a  freehold  or 
franchise."  Under  this  statute  it  was  de- 
cided in  Hutchinson  v.  Keilam,  3  Munf.  202, 
that,  "to  give  the  court  of  appeals  jurisdic- 
tion, on  the  ground  that  the  matter  in  con- 
troversy is  a  freehold  or  franchise,  the  right 
to  the  freehold  or  franchise  must  be  direct- 
ly the  subject  of  the  action,  not  incident- 
^y  or  coliaterally."  This  was  an  action  of 
trespass  gttare  elausum  /regit,  and  the  rec- 
ord showed  that  the  title  or  bounds  of  land 
was  drawn  in  question,  but,  as  the  damages 
reoovered  were  less  than  $100,  the  jurisdic- 
tion was  denied.  Cabell,  J.,  in  his  opin- 
ion, says:  "To  give  this  court  jurisdiction, 
the  matter  in  controversy  roust  be  equal  in 
ntloe  to  SlOO,  or  must  be  a  freehold  or  fran- 
ebiae.  The  action  of  trespass  is  one  in  which 
damages  only  are  recovered,  and,  although 
the  title  or  bounds  of  land  maybe  incidentally 
and  collaterally  brought  in  question,  yet  the 
▼aloe  of  the  matter  in  controversy  is,  from 
the  very  nature  of  the  action,  the  v^ue  of  the 
damages  sustained  by  the  trespass;  and  this, 
as  well  where  the  title  or  bounds  of  land  may 
be  drawn  in  question  as  where  they  may  in  no 
manner  be  involved  in  the  dispute."  This 
view  of  the  case  was  concurred  in  by  Judges 
BoANE  and  Fleming.  The  case  of  Skip  with 
▼.  Toung,  supra,  was  an  action  on  the  case 
for  Injury  to  the  plaintiff's  family,  and  to  his 
■djoininft  land,  occasioned  by  the  erection  of 
a  mill  and  dam  by  the  defendant.  It  plainly 
iqtpeared  from  the  pleading  in  the  case  that 
the  right  of  the  defendant  to  erect  the  mill 
was  drawn  in  question,  but,  the  damages  re- 
covered being  less  than  $100,.  it  was  held  that 
the  court  of  appeals  had  no  jurisdiction,  al- 
tiiongh  the  stiitute,  in  express  terms,  g^ve 
such  jurisdiction  in  cases  where  the  matter 
in  controversy  was  a  freehold  or  franchise, 
regardless  of  the  amount  or  value  in  contro- 
versy. Brooke,  .J.,  in  his  opinion,  after  re- 
viewing and  affirming  the  principles  and  de- 
cision of  the  court  in  Hutchinson  v.  Keilam, 
says;  "The  matter  in  controversy  is  that  for 
which  the  suit  is  brought,  and  not  that  which 
may  or  may  not  come  in  question.  In  the 
case  relied  on  in  3  East,  346,  [Outram  v. 
Morewood,]  Lord  Ellenborough  says  the 
judgment  is  the  fruit  of  the  action,  and  can 
only  follow  the  particular  right  claimed  and 
injury  complained  of.  The  injury  in  the 
case  before  the  court,  I  think,  is  emphatically 
the  matter  in  controversy,  though  other  mat- 


ters may  have  been  put  in  issue,  the  finding 
of  which  by  the  jury  may,  if  pleaded,  estop 
the  party  in  another  action."  5  Munf.  286. 
And  then,  adverting  to  the  consequences  of 
so  construing  the  statute  as  to  extend  the  ap- 
pellate jurisdiction  to  cases  in  which  matters 
were  not  directly  in  controversy,  but  which 
may  have  been  indirectly  drawn  in  question, 
the  same  judgesays:  "Hthiscoort  is  to  take 
jurisdiction  by  consequence, — that  is,  if  an 
appeal  will  lie  here  from  the  indirect  decisions 
of  the  inferior  courts,  in  which  matters  may 
have  come  in  question,  though  not  in  con- 
troversy between  the  parties,  according  to  the 
foregoing  exposition  of  that  expression,  few 
cases  will  escape  the  jurisdiction  of  this 
court."  The  decision  of  the  court  sustained 
these  views  of  Judge  Brooke.  In  1819, 
after  the  two  foregoing  decisions  had  been 
rendered,  the  statute  was  amended  by  au- 
thorizing appeals  as  of  right  in  controversies 
concerning  roads,  mills,  etc..  and  yet,  after 
this  change  in  the  statute,  the  court  in  Han- 
cock V.  Railroad  Co.,  8  Grat.  328,  decided  that 
"appeals  as  of  riglit  from  orders  of  the  coun- 
ty court  in  controversies  concerning  roads 
only  exist  where  the  controversy  is  concern- 
ing the  establishment  of  a  road,  and  not 
where  it  is  a  collateral  controversy  concern- 
ing the  damages  occasioned  by  a  road  already 
established."  And  subsequently,  in  1852, 
the  court,  in  Clark  v.  Brown,  supra,  decided 
that,  "in  an  action  on  the  case  for  an  injury 
done  to  plaintiff 's  land  by  the  mill  dam  of  the 
defendant,  though  the  freehold  or  franchise 
was  drawn  in  question,  yet  if  the  damages 
found  by  the  }ury  are  under  8200  tlie  court 
of  appeals  has  no  jurisdiction  of  the  case." 
The  constitution  of  Virginia,  adopted  in 
1869,  provides  that  the  "supreme  court  shall 
not  have  jurisdiction  in  civil  cases  where  the 
matter  in  controversy,  exclusive  of  costs,  ia 
less  in  value  or  amount  than  $500,  except  in 
controversies  concerning  the  title  or  bound- 
aries of  land,  the  probate  of  a  will,  •  ♦  • 
or  concerning  a  mill,  roadway,  ferry,  or  land- 
ing, or  the  right  of  a  corporation  or  of  a 
county  to  levy  tolls  or  taxes,"  etc.  It  is 
plain,  that  the  language  here  employed  ex- 
cepts from  the  limitation  of  $500,  and  allows 
appeals,  without  regard  to  the  amount  in 
controversy,  in  all  controversies  concerning 
the  title  or  boundaries  of  land,  and  the  other 
excepted  controversies  mentioned  in  said 
provision  of  the  constitution;  and  yet  in  the 
case  of  Umbarger  v.  Watts,  25  Grat.  167,  de- 
cided in  1874  under  said  constitutional  pro- 
vision, the  court  reviews  all  the  Virginia 
cases  hereinbefore  mentioned,  and,  in  effect, 
decide  that  the  law  as  announced  in  thosa 
cases  is  still  the  law  of  that  state,  notwith- 
standing the  aforesaid  constitutional  provis- 
ion. In  concluding  the  opinion  of  tlie  court 
in  that  case,  Christian,  J.,  says:  "In  sup- 
port of  these  views  as  to  the  true  construc- 
tion of  the  constitution,  it  may  be  further 
observed  that  not  only  have  the  words  '  mat- 
ters in  controversy '  received  a  judicial  expo- 
sition, but  also  the  word  'concerning,'  as 
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need  in  the  constltotion;"  citing  Hancock  t. 
Railroad  Ck>.,  supra. 

In  Neal  v.  Com..  21  Orat.  511,  the  town 
of  Danville  assessed  Neal  with  a  double  tax 
for  failing  to  take  out  a  license  as  a  commis- 
sion merchant,  and  he  applied  to  the  corpo- 
ration court  of  that  town  to  be  relieved  from 
said  tax,  on  the  ground  that  he  was  not 
bound  to  take  out  such  license.  The  amount 
of  the  tax  was  less  than  8500,  and  said  court 
refused  to  relieve  Keal  from  the  tax.  On 
appeal,  the  supreme  court  held  that  the  ap- 
peal did  not  lie,  and  dismissed  it,  because 
the  amount  in  controversy  was  less  than 
$500.  In  delivering  the  opinion  of  tbe  court, 
MoMCUBE,  P.,  after  deciding  that  it  was  a 
cItU,  and  not  a  criminal,  case,  proceeds  to 
quote  tbe  provisions  of  section  2,  art.  6,  of 
the  constitution  of  that  state,  which,  among 
other  matters,  gives  the  court  of  appeals  ju- 
risdiction, just  as  our  constitution  does,  in 
controversies  "concerning  the  right  of  a  cor- 
poration or  of  a  county  to  levy  tolls  or  taxes," 
and  then  says:  "Certainly  none  of  these  ex- 
ceptions [that  ia,  these  special  provisions] 
apply  to  these  cases;"  and  with  this  remark 
be  cUsmisses  the  discussion,  thus  declHring 
that  it  Is  too  plain  for  argument  that  tbe  con- 
stitutional provision  "concerning  tbe  right 
of  a  corporation  or  of  a  county  to  levy  tolls 
or  taxes,"  does  not  confer  jurisdiction.  21 
Grat.  515.  This  court,  in  Greathouse  v.  Sapp, 
26  W.  Va.  87,  after  reviewing  and  approving 
the  aforesaid  cases  of  Hutchinson  y.  Kellam 
and  Skipwith  v.  Young,  as  well  as  referring 
to  many  other  cases,  held:  "If,  in  an  action 
of  trespass  qitare  clausum  /regit,  the  dam- 
ages recovered  be  less  than  SlOO,  the  defend- 
ant cannot  obtain  a  writ  of  error  from  this 
court,  though  it  appears  from  tbe  record  that 
the  title  or  boundaries  of  the  land  were  drawn 
in  question."  This  case,  it  seems  to  me,  de- 
cides tbe  question  before  us.  Tlie  provision 
ander  which  the  jurisdiction  was  claimed  in 
this  case  is  that  the  court  shall  have  juris- 
diction in  controversies  "concerning  the  title 
or  boundaries  of  land."  If  tbe  mere  fact 
that  the  title  to  land  was  drawn  in  question 
in  the  case  did  not  confer  jurisdiction,  as  we 
decided  in  that  case,  it  inevitably  follows 
that  the  mere  fact  that  tbe  right  of  a  corpo- 
ration to  levy  tolls  is  drawn  in  question  in 
the  case  at  bar  will  not  confer  jurisdiction. 
There  are  two  provisions  of  the  constitution 
affecting  these  cases;  that  is,  the  language  ap- 
plicable to  the  one  case  is,  "concerning  tbe 
title  or  boundaries  of  land, "  and  to  the  other, 
"concerning  tbe  right  of  a  corporation  or  of 
a  county  to  levy  tolls  or  taxes."  Tbe  word 
"concerning"  is  used  in  each  class,  and  must 
therefore  have  the  same  efiFect  in  both.  If 
it  requires  a  direct  proceeding  in  the  one  in- 
stance to  confer  'jurisdiction,  it  must  be 
equally  direct  in  tbe  other  to  confer  jurisdic- 
tion; and  it  having  been  held,  both  in  this 
state  and  in  decisions  of  the  supreme  court  of 
Virginia,  which  are  binding  upon  this  court, 
that  in  order  to  confer  jurisdiction,  independ- 
ently of  tbe  amount  in  controversy,  it  is  not 


enough  that  the  title  or  boundaries  of  land 
is  incidentally  or  collaterally  drawn  in  ques- 
tion, but  that  the  land  must  be  the  direct 
subject  of  the  controversy,  it  follows  in  the 
case  at  bar  that  it  is  not  enough  that  the 
right  of  the  corporation  to  levy  toUs  is  drawn 
in  question,  but  the  right  to  levy  toUs  by  the 
corporation  must  be  the  direct  subject  of  the 
controversy.  In  this  case  the  right  of  the 
corporation  to  levy  tolls  is  not  questioned, 
but  it  is  claimed  that  this  right  does  not  au- 
thorize the  levy  of  tolls  under  tbe  particular 
facts  as  shown  by  the  defendant  in  this  case. 
The  only  matter  in  controversy  is'the  amount 
of  the  tolls,  and  not  tbe  right  to  levy  tolls. 
It  is  true  the  right  to  levy  tolls  under  the 
special  facts  shown  by  the  record  in  this 
case  is  drawn  in  question  incidentally  and 
collaterally,  but  tbe  direct  purpose  of  the  ac- 
tion is  the  recovery  of  a  specifled  amount  of 
money.  As,  in  tbe  instance  concerning  the 
title  or  bonndaries  of  land,  tbe  action  mnst 
be  for  the  land,  as  in  the  action  of  ejectment, 
so  in  this  instance  the  action  must  be  against 
the  right  to  levy  tolls  In  any  case,  and  not 
merely  a  denial  of  the  right  in  the  particu- 
lar case  or  under  the  special  circumstances. 
For  these  reasons,  and  in  accordance  with 
authorities  before  referred  to,  I  am  of  opin- 
ion that  this  court  has  no  jurisdiction  to  re- 
view tbe  judgment  of  tbe  circuit  court  in 
this  case. 

Having  decided  this  question  upon  the 
constitutional  and  statutory  provisions  of 
this  state  as  construed  by  our  own  court  and 
the  court  of  appeals  of  Virginia  in  decisions 
which  are  binding  upon  us,  it  is  irrelevant  to 
refer  to  the  decisions  of  other  states,  relied 
on  by  counsel  for  the  plaintiff  in  error  to 
sustainthe  jurisdiction  of  this  court,  because, 
even  if  tbe  statutes  of  those  states  are  the 
same  as  our  own,  still  tlie  decisions  made 
under  them,  if  not  in  accord  with  our  own, 
would  not  warrant  us  in  departing  from  the 
construction  given  to  our  constitution  and 
statutes  by  our  own  courts.  It  is,  however, 
insisted  that  the  only  direct  proceeding  by 
wliich  the  right  of  a  corporation  to  levy  tollk 
can  be  put  in  issue  is  by  quo  warranto,  and, 
as  our  constitution  in  terms  gives  this  court 
jurisdiction  in  all  cases  of  quo  warranto, 
the  provision  of  the  coikstitution  now  in 
question,  if  the  construction  we  have  given 
it  is  sustained,  would  be  wholly  useless  and 
without  effect.  It  is  not  necessary  or  proper 
to  decide  in  this  case  whether  or  not  quo 
warranto  is  tbe  only  direct  proceeding  by 
which  the  right  of  a  corporation  to  levy  tolls 
or  taxes  can  be  tested.  The  courts  of  this 
state  have,  in  cases  of  municipal  corpora- 
tions, taken  jurisdiction  by  injunction  in 
equity  to  prevent  the  collection  of  taxes 
illegally  assessed  by  such  corporations,  and 
that  jurisdiction  has  been  maintained  by  this 
court  in  some  cases  where  the  amount  in  con- 
troversy was  less  than  9100.  McClung  v. 
Livesay,  7  W.  Va.  329;  Wells  v.  Board,  20 
W.  Va.  156;  Christie  v.  Maiden,  23  W.  Va. 
667;  WilliamB  v.  County  Court,  26  W.  Va. 
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488.  These  cases  would  seem  to  hold  that 
this  court  has  jurisdictioo  to  review  the  de- 
crees of  the  circuit  court  concerning  the 
right  of  a  municipal  or  public  coT(X)ration  to 
levy  taxes  without  regard  to  the  amount  in 
controversy.  But  in  none  of  them  was  the 
qnestiOD  of  jurisdiction,  in  the  form  it  is 
laised  in  the  case  now  before  us,  suggested 
or  considered;  so  that  thej  are  not  binding 
authority  either  for  or  against  the  jurisdic- 
tion in  this  case.  I  have  been  unable  to  find 
In  our.  Ileports  or  in  Virginia  any  case  in 
which  tlie  appellate  court  took  jurisdiction 
concerning  the  right  of  a  private  or  business 
corporation,  like  the  one  now  in  question,  to 
levy  tolls,  where  ttie  amount  in  controversy 
was  less  than  $100,  and  such  right  was  not 
the  direct  matter  in  issue.  But,  as  before 
stated.  It  is  not  oecesaaiy  in  this  case  to  de- 
cide whether  or  not  qtto  toarranto  is  the  only 
proceeding  by  which  the  right  of  a  corpora- 
tion to  levy  tolls  can  be  directly  assailed,  or 
to  decide  whether  or  not  the  provision  of  our 
constitution  authorizing  this  court  to  review 
matters  of  controversy  concerning  the  right 
of  corporations  to  ievy  tolls  or  taxes  is  use- 
less for  any  purpose;  for,  if  we  were  driven 
to  the  alternative  of  so  holding,  that  would 
not  justify  us  in  overruling  the  repeated  de- 
cisions of  the  courts  of  this  state  and  Vir- 
ginia, made  both  before  and  since  the  adop- 
tion of  said  constitutional  provision,  and  thus 
settling  the  law  that  in  a  case  like  the  one 
before  us  this  court  has  no  jurisdiction.  I 
regard  the  law  of  this  state  as  too  firmly  set- 
tled by  the  authorities  hereinbefore  men- 
tioned to  be  now  disturbed  or  questioned; 
and  for  that  reason,  as  well  as  the  inconven- 
ience that  would  result  from  a  contrary  de- 
cision, I  am  of  opinion  that  this  court  has 
no  jurisdiction  to  review  the  judgment  of  the 
circuit  court  in  this  case,  and  that  the  writ 
of  error  must  be  dismissed. 

Green,  Enousb,  and  Bbamnon,  JJ.,  con- 
onrred. 


(32  W.  Va.  «« 

Gkntral  Land  Go.  v.  Lkidvsy  «t  al. 

^Supreme  Court  of  Aripeals  of  Wett  Virginia. 
Feb.  11, 1889.) 

DlB9  —  MABXiat)  WOMXK  — ESTOPPIL— RlTIITOA.- 

nON— PoessssioN. 

1.  If  a  deed  from  husband  and  wife  oonveylng 
land  of  the  wife  he  void  as  to  her  heoaase  of  de- 
fective oertlfloate  of  her  flzaminatlon  and  aolaiowl- 
edgment,  and  after  the  death  of  her  husband  she 
convey  the  land  to  another  with  notice  of  the 
former  deed,  yet  the  second  pnrohaser  will  not  be 
affected  by  tmch  notion  the  former  deed  being 
void  and  passine  no  rlgnt,  legal  or  equitable,  and 
the  second  pnrcnaser  does  not  hold  the  land  as 
trustee  for  the  first  purchaser,  and  equity  will  not 
omnpel  him  to  convey  to  the  first  purohaser,  nor 
will  it  enjoin  the  second  purchaser  irom  prosecut- 
ing an  action  of  ejectment  to  recover  the  land 
from  the  first  purchaser's  possession  or  that  of 
Ids  vendee. 

9.  Mor  will  equity  refund  to  the  first  purohaser 
or  Ids  vendee  the  consideration  paid  by  the  first 
purchaser  by  personal  decree  agdnst  second  pur- 
chaser, or  by  oharglng  it  on  the  land.  The  cove- 
nant of  warranty  in  the  deed  binds  the  woman  no 
further  than  to  pass  her  land  even  if  valid. 


8.  Though  during  coverture  the  wife  bring  suit 
against  her  husband  and  others  to  assert  her  right 
to  land  acquired  by  her  husband  in  his  name  wiUi 
the  consideration  paid  by  such  first  purchaser,  re 
citing  in  her  pleading  that  she  had  executed  snc^i 
deed  to  such  first  purchaser  and  received  the  con- 
sideration, and  obtained  a  decree  giving  lier  such 
land,  and  declaring  it  Iter  separate  estate,  that  wiU 
not  estop  her,  or  such  second  purotiaser,  from  re- 
covering the  land  from  the  first  purchaser  or  hi» 
vendee. 

4.  Though  in  such  suit  she  so  recite  her  former 
deed,  and  though  sheand  her  husband  make  a  deed 
to  another  person  for  one  acre  within  ttie  bound* 
of  the  tract  mentioned  in  the  void  deed,  and  which 
that  deed  had  reserved  to  her,  describing  it  as  Uia 
one  acre  reserved  in  the  void  deed,  referring  to 
tliat  deed  as  a  deed,  vet  tliis  is  no  ratification  of 
such  void  deed.  Durmg  coverture  she  cannot  rat- 
ify such  void  deed  by  mere  admissions  or  recitals 
or  other  acts  in  pais,  but  only  by  acknowledg- 
ment of  the  void  deed,  or  the  execution  of  another 
instrument  with  privy  examination,  acknowledg- 
ment, and  recordation,  as  prescribed  by  the  stat- 
ute. 

6.  Where  by  deed  land  was  conveyed  directly  to 
a  married  woman  prior  to  the  Ciode  of  1868,  suoh 
conveyance  did  not  create  in  her  a  separate  estate 
but  the  husband  became  entitled  to  a  freehold 
estate  in  the  land,  which  would  continue  at  least 
during  the  joint  live*  of  the  husband  and  wifa^ 
with  remainder  in  fee  to  the  wife. 

6.  In  such  case,  if  the  husband  and  wife,  by  a 
deed  void  as  to  her,  for  wantof  a  proper  oertlfloate 
of  her  examination  and  acknowledgment,  convey 
the  land  to  a  party,  andputbimin  possession,  such 
pnrohaser  is  entiued  to  nold  that  possession  until 
the  death  of  the  husband,  and  the  wUe  or  her  heirs, 
or  any  one  claiming  under  them,  have  no  right  of 
entry  until  the  husband's  death,  and  right  of  ao- 
tion  does  not  accrue  to  them,  nor  does  the  statute 
of  limitations  run  against  them,  until  his  death. 

{SuUcibui  by  the  Court.) 

Appeal  from  circuit  court,  Summers  county; 
Homer  A.  Holt,  Judge. 

Bill  by  the  Central  Land  Company,  a  cor^ 
poration,  against  John  B.  Laidley  and  others, 
to  declare  said  Laidley  a  trustee  for  the  benefit 
of  complainant  of  certain  land  in  Cabell 
county,  W.  Va.,  to  enjoin  him  from  prosfr* 
cuting.an  action  of  ejectment  therefor,  and 
for  other  relief.  The  suit  was  brought  io 
the  circuit  court  of  Cabell  county,  but  trans- 
ferred to  Summers  county,  where  the  bill  was 
dismissed  on  the  hearing.  Complainants  ap- 
peal. 

/.  H.  Ferffiuon  and  Simmt  <£  Bnslow,  tat 
appellant.  Brovm  <S  Jaokson  and  J.  B. 
Laidley,  in  pro.  per.,  for  appellee  Laidley. 

Bkannom,  J.  By  deed  dated  18th  August, 
1865,  Kebecca  J  Everett  conveyed  to  Sarah 
H.  G.  Pennybacker,  then  a  married  woman, 
240  acres  of  land,  now  within  the  city  of 
Huntington.  By  a  deed  dated  25th  Feb- 
ruary, 1870,  Sarah  H.  6.  Pennybacker  and 
her  husband,  John  M.,  united  in  a  deed  pur- 
porting to  convey  said  land  to  C.  P.  Hunt- 
ington ;  and  by  deed  dated  16tb  October,  1871, 
Huntington  conveyed  it  to  the  Central  Land 
Company.  Huntington  took  possession,  and 
after  him  the  Central  Land' Company,  and  it 
laid  off  a  large  part  into  lots,  streets,  and 
alleys,  sold  many  lots,  and  buildings  have 
been  erected  thereon.  Mrs.  Pennybacker'a 
husband  died  5th  May,  1881,  and  she  by  deed 
dated  26tb  January,  1882,  conveyed  said  land 
to  John  B.  l.Aidley,  who  had  full  notice,  of 
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said  deed  to  Huntington  when  he  took  his  con- 
Teyance.  In  March,  1882,  Laidley  brought 
an  action  of  ejectment  against  the  Central 
Land  Company  and  others,  to  recover  this 
land,  and  on  its  trial  there  were  a  verdict  and 
judgment  for  defendants.  Upon  a  writ  of 
error  to  said  judgment  it  was  reversed,  and 
the  action  of  ejectment  was  remanded  for  re- 
trial to  the  circuit  court  of  Cabeli  county, 
where  it  is  now  pending.  On  the  decision  by 
this  court  of  the  writ  of  error,  as  will  be  seen 
from  the  case  of  Laidley  v.  Land  Co.,  30  W. 
Ya.  505,  4  S.  £.  Rep.  705,  the  said  deed  from 
Mrs.  Penny  backer  and  her  husband  to  Hunt- 
ington was  held  void,  because  of  defect  of  tlie 
certificate  of  the  privy  examination  and.ac- 
knowledgraent  of  Mrs.  Pennybacker.  Pend- 
ing said  writ  of  error,  the  Central  Land  Com- 
pany brought  a  chancery  suit  against  Laidley 
and  others,  alleging  the  facts  above  stated; 
and,  farther,  that  Laidley  procured  his  deed 
from  Mrs.  Pennybacker  by  misrepresenting  to 
ber  that  she  was  conveying  a  dower  only,  and 
had  paid  only  $500  for  it,  whereas  Huntington 
bad  paid  $11,000,  and  the  land  was  worth  at 
dateotLaidley'sdeed$30,000;  andtliatlthad 
sold  divers  lots  to  tlie  Cliesapeake  &  Ohio 
Railroad  Company  and  others,  who  had  built 
railroad  tracks  and  houses  thereon,  and  rely- 
ing on  adverse  possession  from  the  date  of 
the  deed  to  Huntington;  and  that  Laidley 
when  he  took  his  deed  had  full  knowledge  of 
the  deed  from  Pennybacker  to  Huntington, 
and  from  Hunting^n  to  the  land  company, 
and  of  the  sales  of  said  lots.  It  further  ^- 
leged  that,  in  1872,  Mrs.  Pennybacker  brought 
a  chancery  suit  against  her  husband  and  oth- 
ers, in  which  she  stated  that  she  had,  on  pay- 
ment to  her  of  $11,000  consideration,  con- 
veyed the  land  to  Huntington,  that  it  was 
ber  separate  estate,  and  that  her  husband  had 
agreed  to  invest  it  in  other  land  for  her,  but 
had  wrongfully  invested  it  in  his  own  name 
in  two  farms,  and  seeking  to  have  those 
farms  declared  her  separate  estate  and  con- 
veyed to  her;  and  that  a  decree  had  been  ren- 
dered in  said  suit  declaring  her  entitled  to  one 
of  those  farms, — the  Noel  farm, — ^by  reason 
of  the  investment  therein  of  money  arising 
from  said  sale  of  her  land  to  Huntington; 
and  alleging  that  she  and  her  husband  had 
made  a  de^  to  one  Parsons,  duly  acknowl- 
edged, conveying  one  acre  which,  in  the  deed 
to  Huntington,  she  had  reserved,  and  that  in 
said  Parsons  deed  she  recognized  the  Hunt- 
ington deed  in  describing  tlie  one  acre  by  the 
language,  "and  more  particularly  described 
in  a  deed  of  the  party  of  the  first  part  to  C. 
P.  Huntington."  The  bill  contended  that 
by  reason  of  said  deeds,  and  the  plaintiff's 
claim  and  possession  of  said  land,  and  the 
claim  of  Mrs.  Pennyl)acker  through  said  chan- 
cery suit  and  decree  therein,  recognizing  said 
sale  to  Huntington,  and  obtaining  the  beneQt 
of  Its  proceeds,  and  her  recognition  of  the 
oonveyanoe  to  Huntington  in  her  deed  to 
Farsons,  and  the  knowledge  on  the  part  of 
Laidley  of  all  the  rights  of  all  these  parties 
■vhen  be  took  his  deed,  the  said  land  company 


had  good  title,  which  was  beclouded  and  dis- 
quieted by  Laidley's  claim  and  action  of 
ejectment  It  appeared  that  Mrs.  Penny- 
backer  had  later  suffered  losses,  and  was  in- 
solvent, and  her  husband's  estate  likewise, 
and  not  good  for  the  warranty  in  said  deed. 
The  bill  claimed  that  Laidley  held  under  his 
conveyance  from  Mrs.  Pennybacker  as  trus- 
tee for  the  land  company  and  others  owning 
parcels  of  the  land  under  it;  and  it  prayed 
that  he  be  required  to  convey  said  lands  to 
them,  and  be  enjoined  from  prosecuting  said 
action  of  ejectment,  and  other  actions  which 
Laidley  had  instituted  against  vendees  of 
said  company;  or,  if  such  relief  could  not  be 
had,  that  Laidley  be  required  to  refund  the 
$11,000  which  Huntington  had  paid  Mrs. 
Pennybacker  for  the  Und,  and  the  land 
charged  with  it. 

Laidley  filed  an  answer  maintaining  that, 
by  the  deed  from  Pennybacker  and  wife, 
John  M.  Pennybacker  passed  only  a  hfe-estate 
to  Huntington,  as  the  deed  from  Everett  to 
Mrs.  Pennybacker  invested  him  with  a  life- 
estate,  and  her  with  a  remainder  in  fee,  and 
that  Mrs.  Pennybacker  by  the  deed  to  Hunt- 
ington did  not  convey  her  estate  to  him,  and 
denied  that  slie  received  the  $11,000  consid- 
eration from  Huntington,  but  that  her  hus- 
band received  and  squandered  it.  He  denies 
that  he  represented  to  her  that  she  had  only 
a  dower,  but  told  her  her  deed  to  Huntington 
was  void,  and  she  could  recover  a  fee-simple. 
He  denies  all  right  of  the  plaintiff,  and  con- 
tends that  he  is  not  to  be  deemed  a  trustee 
holding  the  title  for  the  company,  and  in  all 
respecto  relied  on  bis  title,  and  resisted  at 
length  the  entire  claim  of  the  plaintiff.  The 
plaintiff  filed  an  amended  and  supplemental 
bill  setting  up  the  sales  of  other  parcels  of 
land  to  other  parties,  and  stating  that  since 
the  filing  of  the  original  bill  said  writ  of  error 
had  been  determined,  reversing  said  judg- 
ment in  ejectment,  and  granting  a  new  trial, 
and  alleging  over  again  substantially  the 
facts  stated  in  the  original  bill,  claiming  the 
plaintiff  had  superior  equity,  while  Laidley 
held  the  legal  title,  and  praying  the  same  re- 
lief as  prayed  for  in  the  original  bill.  Laid- 
ley answered,  contesting  the  plaintiff's  case 
from  first  to  last,  alleging  that  the  deed  to 
Huntington  had  been  held  void  by  the  su- 
preme court,  asserting  his  title,  and  insisting 
that  the  plaintiff's  title  was  void.  Mrs.  Pen- 
nybacker filed  demurrers  to  both  bills,  as- 
signing various  grounds.  Laidley  also  filed 
demurrers  to  both  bills,  specifying  various 
grrounds.  Voluminous  depositions  were  taken 
by  both  sides.  On  the  hearing,  the  bills 
were  dismissed,  and  plaintiff  took  the  appeal 
which  we  now  dedde. 

This  is  a  very  important  cause,  involving 
the  right  to  a  large  part  of  the  growing  city 
of  Huntington.  The  deed  from  Fennyt»cker 
and  wife  to  Hnntlngton  has  been  held  by 
this  court  void  as  to  the  fee,  because  of  de- 
fects in  the  certificate  of  the  examination  and 
acknowledgment  of  Mrs.  Pennybacker.  We 
must,  In  deciding  this  cause,  start  on  our 
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road  with  that  fact  settled,  and  follow  the 
logical,  legal  sequences,  lead  where  they  may. 
A  line  of  decisions  by  this  court  holds  that  a 
married  woman's  deed  with  such  defective 
certificate  is  not  merely  voidable,  but  utterly 
Toid  06  initio.  No  power  can  now  change 
this  rule  but  that  of  the  legislature.  Tliis 
paper,  though  it  has  the  form  and  serablnnce 
of  a  deed,  is  no  deed  in  law  as  to  Mrs.  Pen- 
nybacker.  and  as  to  her  passed  no  title  what- 
ever,— not  a  shadow  of  title, — either  legal  or 
equitable,  to  Huntington;  and.  in  the  lan- 
guage of  the  Maryland  court  in  Johns  v.  Rear- 
don,  11  Md.-465,  is  to  be  dealt  with  as  though 
Mrs.  Pennybacker  were  no  party  to  it. 
Therefore  title  remained  in  her  notwithstand- 
ing said  deed,  and  she  could  and  did  pass  it 
to  Laidley  by  her  subsequent  deed  to  him. 
Plaintiff  admits  that  Laidley  has  the  legal 
title,  but  contends  that  it  has  the  equitable 
title,  and  that  Laidley,  tailing  his  deed  with 
knowledge  of  its  rights,  is  in  equity  but  a 
trustee  holding  title  for  the  plaintiff's  benefit, 
and  should  be  compelled  to  convey  to  it.  But 
the  trouble  that  faces  this  position  is  that 
Huntington's  deed,  being  void,  conferred  no 
UQe  on  him,  and  his  vendee  has  no  shadow 
ot  title  which  the  law  can  see.  To  affect  a 
second  purchaser  with  a  first  purchaser's 
light,  that  first  purchaser  must  have  a  right 
known  to  the  law,  valid  and  enforceable;  not 
one  void,  unknown  to  the  law,  and  outside 
of  its  recognition.  How  can  he  notice  what 
does  not  exist, — a  mere  nonentity?  Some 
right  may  exist  in  foro  conaoientia  but  the 
forum  legis  knows  it  not.  The  statute  is  in- 
tended to  protect  the  woman,  to  enable  her 
to  retain  her  estate,  unless  she  convey  it  in 
the  mode  by  it  prescribed;  but  what  good 
would  her  estate  do  her  if  she  could  not, 
after  such  void  deed,  sell  it?  Under  this 
argument,  she  could  not  sell  it,  for  whoso 
would  buy  it  would  be  affected  with  a 
trust  for  the  first  vendee.  This  would  de- 
feat the  statute.  The  statute  would  thus 
in  one  breath  say  to  her,  "You  shall  not 
eonyey  unless  you  convey  in  acertain  mode," 
and  in  the  next,  "As  you  have  conveyed, 
though  not  in  the  mode  prescribed,  you 
shall  never  hereafter  sell  to  another."  This 
would  be  a  gross  inconsistency.  In  the  case 
of  a  married  woman's  void  conveyance, 
(Mattoz  T.  Hightsbue.  89  Ind.  95,)  it  was 
held  that  "a  right  in  equity  cannot  grow  out 
ofaoiUegalandvoidtransaotioB."  Mustard 
y.  Wohlford,  16  Orat.  829,  was  a  case  where 
■a  infant  sold  land  by  title-bond  to  Mustard, 
and  later,  when  of  age,  sold  the  same  land 
\ij  titl&-bond  to  Wohlford,  with  notice  of  the 
sale  to  Mustard,  and  later  conveyed  it  to 
.  Mustard  pursuant  to  his  sale  to  him;  MuS" 
taid  having  notice  of  the  sale  to  Wohlford. 
Wohlford  sued  Mustard  and  the  vendor  to 
eanoel  Mustard's  deed,  and  get  title  to  him- 
self, and  sncoeeded.  The  court  held  that,  if 
an  in&nt  convey  land,  he  may  convey  to  an- 
other when  of  age,  and  his  deed  will  avoid 
the  first  conveyance;  and  that  the  disafflrm- 
aoee  of  the  first  sale  by  the  second  sale  .after 


the  intent  has  become  adult  rendered  the  first 
sale  void,  and  extinguishes  any  interest  in 
law  or  equity  which  the  first  purchaser  may 
have  acquired  under  it,  and  entitles  the  ven- 
dor or  second  purchaser  in  his  name  to  re- 
cover possession  of  the  land  at  law.  and  hold 
it  free  from  any  equity  of  the  first  purchaser. 
That  case  logically  by  analogy  rules  this  case. 
An  infant's  conveyance  is  not  void,  but 
voidable,  whereas  a  married  woman's  deed, 
without  proper  certificate,  is  void  at  the 
start.  If  a  man  may  purchase  the  infant's 
land  after  he  becomes  of  age,  with  notice  of 
a  prior  sale  to  another  during  infancy,  vest- 
ing the  first  purchaser  with  title  until  avoided, 
and  the  second  purchaser  takes  a  better  title 
than  the  first,  and  call  on  equity  to  enforce 
his  right  by  taking  from  the  first  purchaser 
his  legal  title,'  acquired  after  the  infant  ob- 
tained his  majority  pursuant  to  his  sale  in 
infancy,  why  cannot  much  more  a  second 
purchaser  from  a  married  woman  acquire  a 
better  title  than  one  who  took  from  her  a 
deed  not  voidable,  but  void  at  the  instant  of 
its  execution?  As  Judge  Aonew  said  In 
Glidclen  v.  Strupler,  52  Pa.  St.  402.  in  speak- 
ing of  a  married  woman's  void  deed:  "Equity 
cannot  breathe  life  into  a  legal  nonentity." 
1  Story,  Eq.  Jur.  §  177,  says,  of  married  wo- 
men's void  acts:  "Equity  must  follow  the 
la  w,  be  the  consideration  ever  so  meritorious. " 
Such  void  deed  cannot  be  void  in  a  court  of 
law,  and  valid  in  a  court  of  equity,  for  the 
statute  binds  both.  "What  immunity  or 
protection  would  she  have  from  her  inca- 
pacity to  alienate  her  property,  if  it  could  be 
removed  by  changing  the  form  of  action  from 
law  to  equity?"  asks  Judge  Aqnew  in  Glid- 
den  V.  Strupler,  cited  above.  And  so  the 
plaintiff's  appeal  to  a  court  of  equity  from  a 
court  of  law  must  be  vain,  for  the  iron  rule 
of  the  statute  in  question  binds  both  courts 
with  its  impwative  power. 

Another  point  is  made  by  the  able  counsel 
of  the  plaintiff,  based  on  the  idea  of  estoppel; 
the  argument  being  that,  as  she  received  the 
money  under  the  sale  to  Huntington,  and 
used  it,  and  some  of  it  having  been  paid  for  a 
farm  in  her  husband's  name,  which  she  fol- 
lowed it  up  by  suit,  and  secured  and  enjoys 
the  farm,  she  cannot  repudiate  her  conveyance 
.to  Huntington.  The  statute  was  meant  for 
her  protection.  Were  she  herself  suing  for 
her  land,  would  any  one  question  her  right 
to  recover?  To  forbid  her  would  be  a  vir- 
tual repeal  of  the  statute  by  the  court.  Had 
she  sealed  and  delivered  the  deed  and  received 
the  money,  and  there  were  no  appearance  of 
a  certificate  of  acknowledgment,  would  she 
not  recover  it?  To  forbid  her  would  deny 
her  the  protection  the  common  law  and  stat- 
ute afford  her.  What  is  the  difference  be- 
tween  the  two  cases?  This  estoppel  is  based 
solely  on  or  arises  solely  from  the  void  deed, 
and  is  to  bar  a  married  woman.  Herm.  Es- 
top. §  1099,  says:  "When  an  agreement  is 
void  for  infancy  or  coverture,  an  estoppel 
founded  solely  on  it  must  be  equally  void. 
The  law  throws  its  protection  around  infants 
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and  femes  jovert,  and  they  cannot  be  made 
liable  to  contract  hj  their  own  representa- 
tions." The  supreme  court  of  Indiana,  in 
Mattox  V.  Hightshue,  39  Ind.  95,  concern* 
ing  a  married  woman's  void  deed,  says  "A 
party  can  never  be  estopped  by  an  act  that  is 
illegal  and  void. "  In  Glidden  w  Strupler, 
cited  above.  Judge  Aqnew  says:  "The  next 
point  is  that  of  estoppel.  If,  through  the  ad- 
ministration of  equity,  we  can  produce  a  re- 
sult which  the  law  denies  ab  initio  on  grounds 
of  public  policy,  then  estoppel  or  compensa- 
tion, its  equitable  equivalent,  does  what  the 
law  and  policy  have  forbidden.  But  we  have 
seen  that  in  such  a  case  equity  does  not  over- 
turn, but  follows,  the  law. "  If  Mrs.  Penny- 
backer  would  not  herself  be  estopped,  neither 
would  Laidley.  In  purchasing,  he  did  no 
wrong  in  the  eye  of  the  law.  He  but  pur- 
chased from  her  an  estate  which  it  was  lawful 
for  her  to  convey,  and  stands  in  her  shoes,  in- 
vested with  all  her  rights.  Rogers  v.  Hig- 
gins,  48  III.  211. 

Again,  it  is  said  that  in  the  suit  of  Penny- 
backer  against  her  husband  and  others, 
wherein  she  referred  to  the  deed  to  Hunting- 
ton, and  claimed  the  money  as  her  separate 
estate,  and  sought  its  proceeds,  and  by  her 
reference  in  her  deed  to  Parsons  to  the  deed 
to  Huntington,  she  recognizes  that  deed,  and 
ratifies  it.  So  it  was  contended  in  Leftwicb 
▼.  Neal,  7  W.  Va.  569,  that  letters  of  the 
married  woman  and  other  evidence  tending 
to  show  that  she  admitted  the  validity  of  the 
deed  should  be  considered.  Judge  Paull 
said:  "We  think  the  testimony  wholly  inad- 
missible for  the  purpose. "  He  cited  Elliott 
▼.  Peirsol,  1  Pet.  328,  quoting  from  the  case 
the  language:  "What  the  law  requires  to  be 
done  and  appear  of  record  can  only  be  done 
and  made  to  appear  by  the  record  itself. "  He 
quoted  from  Barnett  v.  Shackleford,  6  J.  J 
Marsh,  532:  "Parol  evidence  is  not  suflScient. 
It  can  only  be  proyed  by  the  record.  If  parol 
evidence  should  be  admitted  to  establish  it, 
then  an  acknowledgment  by  a  feme  covert  be- 
fore witnesses  in  pais  would  be  as  good  as 
an  acknowledgment  before  the  officer  desig- 
nated by  law,  and  making  up  a  record  there- 
of in  the  manner  prescribed,  and  thus  the 
guarded  provisions  of  our  statutes  might  be 
substituted  by  a  new  brancli  of  equity  juris- 
diction." In  Glidden  V.  Strupler,  supra,  it 
is  held  that,  "the  contract  of  a  married  woman 
being  void,  it  cannot  be  ratified  unless  by 
deed  in  the  mode  described  by  the  statute." 

The  claim  of  plaintiff  to  compel  Laidley  by 
a  charge  on  the  land  to  repay  the  811,000 
purchase  money  paid  by  Huntington  cannot 
be  sustained.  Laidley  was  not  a  party  to  the 
deed  from  the  Pennybackers  to  Huntington, 
and  the  claim  is  purely  a  personal  demand, 
and  only  against  the  husband  of  Mrs.  Penny- 
backer;  and  as  Huntington's  deed  was  void, 
and  he  thereby  acquired  no  interest  in  or  con- 
cerning the  land,  his  payment  does  not  at- 
tach to  the  land,  or  follow  it  into  Laidlev's 
hands.  Mustard  v.  Wohlford,  16  Grat.  329. 
Were  the  deed  even  valid,  the  covenant  of 


warranty  would  not  avail  against  Mrs.  Pen- 
nybacker,  as  by  section  6,  c.  73,  Code  1887, 
such  covenant  binds  the  woman  no  further 
than  to  pass  her  land.  It  could  not  charge 
the  land,  for  that  would  measurably  defeat 
the  object  of  the  law,  declaring  her  deed  not 
conforming  to  the  statute  void,  and  yet  in- 
cumbering It  with  the  purchase  money.  She 
could  not  by  deed  of  trust  charge  it  without 
privy  examination,  yet  under  this  theoi^  she 
can  indirectly  incumber  it  to  its  full  value, 
by  charging  it  with  the  purchase  money  re- 
ceived under  a  void  sale.  Out  of  an  act  ut- 
terly void,  equity  is  to  give  birth  to  a  lien 
that  will  sweep  away  her  land,  and  thus  in- 
directly do  just  what  the  act  meant  should 
not  be  done.  In  Scott  v.  Battle,  85  N.  C.  185, 
it  was  held  that  the  married  woman's  con- 
veyance was  a  nullity,  and  the  vendee  had 
no  lien  on  the  land  for  purchase  money,  and 
no  right  of  action  against  the  woman  person- 
ally. The  court,  after  showing  why  the  deed 
was  void  by  reason  of  the  acknowledgment 
not  conforming  to  the  act,  added:  "It  would 
seem  that  the  same  reasoning  must  be  a  full 
answer  to  the  defendant's  demand  for  the 
restoration  of  the  purchase  money.  •  •  * 
In  no  case  will  the  law  imply  a  promise  on 
her  part,  and  any  one  who  deals  with  her  is 
held  to  do  so  with  a  knowledge  of  her  disa- 
bility." 

As  to  the  claim  of  adversary  possession 
under  the  statute  of  limitations,  this  court 
held  that  the  deed  from  Pennybacker  and 
wife  to  Huntington,  having  been  made  prior 
to  the  enactment  of  the  Code  of  1868,  con- 
taining section  3  of  chapter  66,  did  not  con- 
fer on  Mrs.  Pennybacker  a  separate  estate, 
but  conferred  on  her  husband  a  freehold  es- 
tate, which  would  continue  during  the  joint 
lives  of  husbnnd  and  wife,  with  remainder 
to  her.  Huntington,  by  the  deed  to  him,  be- 
came vested  with  the  freehold  life-estate  of 
the  husband  of  Mrs.  Pennybacker,  and  he 
and  his  vendees  had  right  to  possession  as 
long  as  her  husband  lived,  and  she  or  Laid- 
ley had  no  right  to  that  possession  until  his 
death,  and  therefore  she  or  Laidley  could  not 
demand  or  sue  for  the  land  until  his  death, 
which  occurred  May  5, 1881.  Thus  her  right 
of  action  did  not  accrue  until  then,  and  the 
ejectment  was  brought  28th  March,  1882. 
The  action  is  not  barred.  Boiling  v.  Teel, 
76  Va.  487;  Wood,  Lim.  527,  528;  1  Rob.  Pr. 
508-510;  Tyler,  Ej.  928,  946;  SWashb.  Real 
Prop.  132, 133;  Ball  v.  Johnson,  8  Grat.  285; 
Merrit  v.  Smith,  6  Leigh,  493.  The  case  of 
Shivers  v.  Simmons,  54  Miss.  520,  is  greatly 
relied  on  by  the  appellant.  The  syllabus  is: 
"A  married  woman  who,  on  exchanging 
lands,  received  a  perfect  deed,  but  gave  one 
the  certificate  of  acknowledgment  to  which 
was  fatally  defective,  is  estopped,  when  nine 
years  thereafter  the  defect  is  discovered,  to 
assert  her  title,  if  she  has  sold  the  lands  re- 
ceived, and  with  the  proceeds  purchased 
others."  This  was  a  case  of  exchange,  it 
may  be  noted.  The  judge  delivering  the 
opinion  says:     "We  do  not  say  that  a  mere 
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reception  of  the  purchase  mon^  would  estop 
lier  where  she  has  attempted  to  convey  by  an 
invalid  deed,  thougli  it  seems  difficult  to  see 
how  the  purchaser's  title  is  void  in  the  one 
case,  and  not  in  the  other.  It  Ls  true,  on  the 
otlier  hand,  that  a  man  who  has  made  a  con 
veyance  wholly  inoperative  under  the  statute 
of  frauds  will  not  always  be  estopped  by  a  re- 
ception of  the  purchase  money,  and  that  the 
remedy  of  the  vendee  ordinarily  is  by  an  ac- 
tion for  its  recovery.  But  that  is  not  the 
case  before  us.  Mrs.  Shivers  bargained  for 
an  exchange  of  lands  with  the  appellee. "  So, 
according  to  that  court,  that  ctise  is  not  ex- 
actly in  point  here.  The  case  of  Warner  v. 
Sickles,  Wright.  81,  is  also  urged  by  the 
q>pellant,  wherein  there  whs  a  sale  of  land 
by  a  married  woman,  who  ut'terwards  con- 
veyed it  to  a  third  person,  with  notice  of  the 
first  sale,  and  the  second  purchaser  was  held 
to  hold  for  the  first  pui-chaser,  and  was  de- 
creed to  convey  to  him.  The  court  thought 
the  title-bond  of  the  feme  void,  and  that  it 
coold  not  be  enforced  against  her  or  her 
beirs,  yet  said  she  bad  no  interest  to  protect, 
but  bad  conveyed  to  a  third  person,  and  for 
Uimt  reason  held  that  third  person  a  trustee. 
How  the  instrument  could  b^  utterly  void  as 
to  the  feme  and  her  heirs,  and  not  enforcea- 
ble against  them,  and  yet  valid  against  one 
who  purchased  from  her  by  proper  deed,  and 
became  vested  with  her  estate,  I  cannot  see. 
The  conclusion  seems  illogical.  We  do  not 
think  these  cases  propound  the  law  correctly, 
and  we  cannot  follow  them.  As  to  the 
charge  that  Laidley  obtained  his  deed  by  mis- 
representation and  fraud,  and  for  inadequate 
price,  we  express  no  opinion  as  to  that  mat- 
ter, for  the  Central  Land  Company,  having 
no  interest  in  the  estate  by  reason  of  the  void 
deed,  cannot  avail  itself  of  such  misrepre- 
■entation,  fraud,  and  inadequacy,  if  that  al- 
legation were  ever  so  well  sustained. 

The  decree  of  the  circuit  court  of  Summers' 
county  ia  affirmed,  with  costs  to  appellee. 

Sntdeb,  p.,  and  Oreen  and  Enqusb,  J  J., 
eoncar.  

(B  W.  Ya.  lU) 

COFFXAN  «<  Ol.  «.  HbDRIGK  tt  Ol. 

Supreme  Court  ^Appeals  of  Wut  Virginia. 

Wnxa— Ukddb  Intujknok— Witnsss— EkiniTT— 
Appbal. 

1.  The  direction  and  trial  of  the  Ibsub  of  deotta- 
*tt  vet  rum  is  a  proceedintr  under  our  statute  to 
Impeach  or  establish  a  will  after  a  sentenoe  or  cr- 
ier made  bj  the  oonnty  court,  or  by  its  clerk  and 
sonflrmed  by  the  oonn^  court ;  but  it  ia  not  an  ap- 
pellate proceeding,  and  the  circuit  court  in  suob  a 
prooeedinK  does  not  pass  npon  the  regularity  or 
bregnlarify  of  the  prooeedlngs  to  probate  said  will 
before  the  olerk  or  county  court. 

2.  Upon  a  bill  in  chancery  to  contest  the  validity 
cf  a  wul  which  has  been  admitted  to  probate,  the 
fanetions  of  the  suit  are  exhausted  when  that 
question  is  decided. 

3.  One  of  the  attesting  witnesses  to  a  will,  who 
is  a  brother  to  the  party  who  is  claimed  to  have 
Bade  the  will  in  controversy,  and  who  is  intro- 
iDced  by  tbb  contestees  to  prove  the  szeoutton  of 
Uko  paper  in  the  absence  olthe  other  sul»cribing 
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witness,  who  cannot  be  fonnd,  after  diligent  in- 
quiry, although  said  witness  so  Introduced  is  a 
party  to  the  suit  brought  to  impeach  the  validity 
of  said  will,  and  would  inherit  a  portion  of  the 
property  devised  in  ttie  absence  of  said  will,  yet, 
If  he  is  unprovided  for  in  said  will,  he  is  not  in- 
competent, under  section  28,  a.  180,  of  the  Code  of 
West  Virginia,  to  testify  in  support  of  said  will  as 
to  itsproper  execution. 

4.  where  a  party  is  shown  to  have  mental  capa- 
city suf&cient  to  make  a  wlU,  in  the  absence  of 
fraud  or  undue  influence,  the  validity  of  the  will 
cannot  be  impeached,  however  unreasonable  or 
unaccountable  it  may  seem  to  others. 

5.  Upon  the  trial  of  an  issue  of  deoiaaott  vet  non, 
undue  influence,  in  order  to  overthrow  the  will, 
must  not  only  be  alleged,  but  it  must  he  proven  tij 
the  contestants;  it  will  not  be  Inferred. 

6.  Instructions  which  are  not  based  upon  or  ^>- 
plicable  to  the  facts  proven  in  the  case  should  not 
be  given  to  the  jury,  although  they  may  be  oorreot 
as  abstract  prinoipies  of  law. 

(Syllainia  by  the  Court) 

Appeal  from  circuit  court,  Greenbrier 
county. 

Bill  by  Mason  D.  Coffman  and  anolher 
against  David  Iledrick  and  others.  Com- 
plainants appeal. 

J.  W.  Darts  and  J.  W.  Harris,  for  appel- 
lants. R.  F.  Dennis  and  J.  A.  Preston,  for 
appellees. 

English,  J.  This  was  a  bill  filed  by  Ma- 
son D.  Coffman  and  David  Coffman,  Sr.,  and 
Rebecca,  his  wife,  in  the  circuit  court  of 
Greenbrier  county  against  David  Iledrick  and 
others,  heirs  at  law  of  .Tohn  Hediick,  de- 
ceased, contesting  the  validity  of  a  paper  pur- 
porting to  be  the  last  will  and  testament  of 
John  Hedrick,  deceased,  which  appears  to 
have  l)een  probated  by  the  clerk  of  the  county 
court  of  said  county  on  the  14th  day  of  July, 
1885,  and,  on  the  15th  day  of  August,  1885, 
the  county  court  of  said  county  made  an  or- 
der confirming  the  action  of  said  clerk  in  ad- 
mitting said  paper  writing  to  probate  as  the 
last  will  and  testament  of  said  John  Hedrick. 
Section  26,  c.  77,  Code  1887,  provides  as  fol- 
lows: "  The  clerk  of  any  county  court,  during 
the  recess  of  the  regular  session  of  said  court, 
may  admit  wills  to  record  upon  the  same 
proof,  and  with  like  effect,  as  the  said  county 
court  could  do  in  session,  but  no  contest  as  to 
such  prubate  or  record  shall  he  heard  or  deter* 
mined  by  the  clerk.  *  ♦  •  The  prubate  of 
every  will  so  made  by  such  clerk  shall  be  re- 
ported by  him  to  the  next  regular  session  of 
the  county  court,  wl:en,  if  no  objection  be  made 
thereto,  and  none  appear  to  the  court,  the  court 
shall  confirm  the  same;  but,  if  objection  be 
inailb  by  any  person  interested,  the  court  shall 
hear  and  determine  the  same,"  etc.  Section  29 
of  thi-  same  chapter  provides,  that  any  person 
feeling  himself  aggrieved  by  an  order  or  sen- 
tence of  the  county  court  confirming  or  re- 
fusing to  confirm  the  action  of  the  clerk  of 
the  county  court  as  to  the  probate  of  any 
will,  or  in  admitting  or  refusing  to  admit 
any  will  to  probate,  may  within  one  year,  or, 
if  such  person  be  under  disitbility,  within 
one  year  after  such  disability  is  removed,  file 
his  petition  to  the  circuit  court,  and  appeal 
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to  said  court  from  sacb  order  or  sentence  in 
the  manner  In  said  section  prescribed;  and 
said  section  also  provides  that  "the  clerk  of 
the  circuit  court  shall,  upon  the  filing  of  such 
petition,  issue  the  proper  process  thereon, 
and  the  case  shall  be  proceeded  in,  tried,  and 
determined  in  said  Court  regardless  of  the 
proceedings  before  the  county  court  or  clerk 
thereof,  and  in  the  same  manner  in  all  re- 
spects as  if  the  application  for  such  probate 
bad  been  originally  made  to  the  circuit 
court."  Section  81  of  said  chapter  provides 
that  "every  sncb'Order  or  sentence  of  a  conn- 
fy  court  not  appealed  from,  and  every  such 
order  or  sentence  of  the  circuit  court  on  such 
appeal,  shall  be  a  bar  to  a  bill  in  equity  to 
impeach  or  establish  such  will,  unless  on 
such  grounds  as  would  give  to  a  court  of 
equity  jurisdiction  over  other  judgments  at 
law."  This  proceeding,  however,  was  under 
the  thirty-second  section  of  said  chapter, 
which  provides  that,  "after  a  sentence  or  or- 
der made  as  aforesaid,  a  person  interested, 
who  was  not  a  party  to  the  proceeding,  may 
within  five  years  proceed  by  bill  in  equity  to 
impeach  or  establish  the  will,  on  which  bill. 
If  required  by  either  party,  a  trial  by  jury 
shall  be  ordered, "  etc.,  to  determine  the  issue 
:d  deviaavit  vel  non. 

The  appellants  devote  a  considerable  por- 
tion of  their  briefs  to  the  discussion  of  the 
question  as  to  whether  the  clerk  of  the  coun- 
ty court  has  power  to  admit  a  will  to  probate 
in  an  ea;  parte  proceeding,  and,  referring  to 
section  31  of  said  chapter,  which  provides 
that  every  such  order  or  sentence  of  a  county 
court  not  appealed  from  shall  be  a  bar  to  fur- 
ther proceedings,  appellants'  counsel  asks: 
"How  could  one  appeal  unless  he  had  been 
made  a  party  before  the  county  court?"  This 
question  is  answered  by  reference  to  section 
28  of  said  chapter,  which  shows  that  the  par- 
ties interested  must  be  convened  when  the 
original  application  is  made  directly  to  the 
county  court.  Section  26  provides  that  a  pe- 
tition must  be  filed  before  said  court  by  any 
person  desiring  the  probate  of  a  will.  When 
a  will  is  presented  before  a  clerk  for  proof 
no  petition  or  process  is.  required  by  the  stat- 
ute, and  the  action  of  the  clerk  will  be  con- 
firmed by  the  county  court  without  process 
or  convention  of  the  parties,  if  no  objection 
be  made  thereto,  and  none  appear  to  the 
court.  Section  29  pro V  ides  for  an  appeal  from 
such  order  or  sentence  by  any  person  feeling 
himself  aggrieved  by  any  order  or  sentence 
of  the  county  court  confirming  or  refusing  to 
confirm  the  action  of  the  clerk  of  the  county 
court  as  to  the  probate  of  any  will,  and  di- 
rects how  such  appeal  must  be  taken;  that 
the  clerk  shall  issue  process,  and  that  tlie 
case  shall  be  proceeded  in,  tried,  and  deter- 
mined in  said  court,  regardless  of  the  proceed- 
ings before  the  county  court  or  clerk  thereof, 
and  in  the  same  manner  in  all  respects  as  if 
Cbe  application  for  such  probate  had  been 
origimdly  made  in  the  circuit  court.  If,  then, 
the  appeUants  in  this  case  were  aggrieved 


by  errors  committed  by  the  clerk  of  the  coun* 
ty  court,  or  by  the  county  court  Itself,  in 
proceedings  taken  by  either  in  the  probate 
of  the  will  in  controversy,  they  had  a  plain, 
complete,  and  adequate  remedy  by  appeal  to 
the  circuit  court  in  the  manner  prescribed  by 
statute;  and,  while  the  statute  seems  clear 
that  when  a  will  is  presented  to  the  clerk  of 
the  county  court  during  the  recess  of  the  reg- 
ular sessions  of  said  court  for  probate,  the 
proceeding  is  ex  parte;  and  when  a  wUl  is 
sought  to  be  proved  before  the  county  court 
it  must  be  done  upon  petition,  and  the  per- 
sona interested  must  be  convened,  and  when 
an  order  or  sentence  is  made  upon  such  pro- 
ceedings before  the  county  court  it  is  final, 
unless  appealed  from  as  provided  in  the 
twenty-ninth  section  aforesaid, — yet  in  the 
proceedings  now  presented  to  this  court  on 
appeal,  I  am  of  opinion  that  the  question  as 
to  the  regularity  or  irregularity  of  the  pro- 
ceedings before  tlie  jaid  clerk  or  county  court 
is  not  material.  It  will  be  perceived  that 
section  32,  which  provides  for  directing  the 
issuing  of  devisavit  vel  -non,  commences  aa 
follows:  "After  a  sentence  or  order  marie  as 
aforesaid,  a  person  interested,  who  was  not 
a  party  to  the  proceeding,  may  within  five 
years  proceed  by  bill  in  equity  to  impeach  or 
esfablish  the  will,"  etc.,  and,  if  no  bill  be 
filed  within  that  time,  the  sentence  shall  be 
forever  binding.  And  whether  the  order  or 
sentence  of  the  clerk  of  the  county  court  and 
the  order  of  the  county  court  confirming  the 
same  were  right  or  wrong,  regular  or  irreg- 
ular, it  appears  that  an  order  was  made  by 
the  clerk  admitting  said  will  to  reconl,  and 
the  county  court  confirmed  his  action.  These 
proceedings  might  have  been  appealed  from  by 
any  person  feeling  himself  aggrieved  within 
one  year,  but  it  was  not  done,  and  the  case 
is  now  presented  to  this  court  upon  an  ap- 
peal, not  from  the  action  of  said  clerk  or 
county  court,  but  from  the  rulings  of  the  cir- 
cuit court  upon  the  trial  of  the  issue  out  of 
chancery,  directed  in  this  cause;  and  the 
words  of  the  order  directing  the  issue  plain- 
ly Indicate  that  the  trial  Is  independent  of 
any  former  action. 

The  first  error  assigned  by  the  appellants, 
and  contended  for  by  them,  is  that  David 
Hedrick,  the  brother  of  John  Hedrick,  who 
subscribed  the  paper  purporting  to  be  the 
will  of  said  John  Hedrick  as  one  of  the  wit- 
nesses thereto,  and  who  qualified  as  his  ad- 
ministrator with  the  will  annexed,  was  not 
a  competent  witness  to  prove  the  execution 
of  said  will  under  section  23,  o.  130.  Code  1887, 
because  he  is  the  administrator  with  the  will 
annexed,  and  the  bill  prays  that  be  may  be 
required  to  settle  his  administration  accounts 
before  the  commissioner  of  the  court,  (al- 
though he  is  not  made  party  to  the  suit  as 
administrator;)  and.  If  he  was,  his  adminis- 
tration accounts  could  not  be  settled  in  this 
suit;  neither  could  the  lands  of  said  John 
Hedrick  be  sold,  and  the  proceeds  be  divided 
among  his  heirs  according  to  their  respectiv  e 
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rights,  as  prayed;  nor  could  the  creditors  ot 
said  John  Iledrick  be  convened,  as  prsiyed 
tor;  and,  after  the  payment  of  their  debts, 
the  surplus  proceeds  of  the  personal  property 
eoald  not  be  distributed  among  tbe  heirs  at 
law  of  John  Hedrlck.  deceased.  In  the  case 
of  Dower  v.  Charcb.  21  W.  Va.  23,  this  court 
bold:  "Upon  a  bill  in  chancery  io  contest 
the  yalidity  of  a  will  which  has  been  regu- 
larly admitted  to  probate  tbe  functions  of  the 
flait  are  exhausted  when  that  question  is  de- 
cided: and  if  the  will  is  declared  invalid  and 
nnll,  it  is  not  competent  for  the  court  to  pro- 
ceed in  that  cause  further."  No  action  then 
eould  be  asked  or  enforced  against  said  David 
Hediick  in  this  case.  His  evidence  seems  to 
have  been  in  favor  of  the  establishment  of 
Oie  will,  while  his  interest  would  seem  to  lie 
in  tbe  other  direction;  for  if  the  will  is  sus- 
tained be  receives  nothing,  and  if  it  is  set 
adde  be  becomes  one  of  the  distributees  of 
Us  brother's  estate.  It  is,  however,  con- 
tmded  that  because  the  will  in  controversy 
devises  tbe  property  to  tbe  children  and 
gnndcbildren  of  said  David  Hedrick  that  he 
to  testifying  in  his  own  behalf,  when  his  evi- 
dence tends  to  sustain  tbe  will.  In  the  case 
(rfSeabright  v.  Seabrlght,  28  W.  Ya.  415,  it 
was  held  that  tbe  word  "against,"  as  testify- 
ing against  execotora,  administrators,  heirs 
at  law,  etc.,  does  not  mean  on  opposite  sides 
of  a  suit,  bat  as  having  opposite  interests  in 
tbe  suit.  Under  tbe  head  of  "  Ciompetency  of 
Witnesses  to  Will"  (Code  1887,  p.  642,  c.  77, 
§  18)  we  find  the  following  language:  "If 
a  will  be  attested  by  a  person  to  whom  or 
to  whose  wife  or  husband  any  beneficial  in- 
terest in  any  estate  is  thereby  devised  or  be- 
queathed, if  the  will  may  not  be  otherwise 
proved,  such  person  shall  be  deemed  a  compe- 
tent witness."  Surely,  then,  David  Hedrick 
would  be  no  more  incompetent  when  the 
property  is  devised  to  his  children  and  grand- 
children than  he  would  be  if  such  property 
were  devised  to  himself ;  and  by  section  20  of 
the  same  chapter  the  fact  of  his  being  an  ex- 
ecutor would  not  disqualify  him,  and  an  ad- 
ministrator with  tbe  will  annexed  would  oo- 
eapy  almost  precisely  tbe  same  attitude. 
Again,  conM  the  execution  of  the  will  of  said 
John  Hedrick  have  been  otherwise  proven 
than  by  admitting  tbe  evidence  of  said  David 
HedridL?  It  would  seem  not.  He  was  one 
of  the  subscribing  witnesses,  and  the  other 
subscribing  witness  was  absent,  in  some  one 
cf  tbe  western  states,  and  his  whereabouts 
conld  not  be  ascertained  after  diligent  in- 
quiry, and  it  does  not  appear  that  any  other 
persons  were  present  at  the  time  said  paper 
was  executed  l>eeides  said  John  Hedrick  and 
tbe  two  subscribing  witnesses;  and  under 
these  circumstances  the  evidence  ot  said 
David  Hedrick  was  absolutely  necessary  to 
prove  the  execution  of  said  paper  writing, 
and  his  testimony  was  admissible  under  the 
statute.  Was  said  David  Hedrick  a  compe- 
tent witness  to  prove  tbe  execution  of  said 
writing,  under  section  28  of  chapter  130  of 


the  Code  of  West  Virginia?  In  the  case  of 
Kerr  v.  Lunsford,  8  S.  E.  Rep.  498,  (31  W.  Va. 
659,  pt.  4  of  syllabus,)  It  was  held:  ^'One  who 
would  inherit  a  part  of  the  testiitor's  property 
but  forthe  wit),  Is,  under  section  23  of  chapter 
180  of  the  Code  of  West  Virginia,  incompetent 
to  speak  of  the  testator's  capacity  to  m»ke 
the  will."  In  that  case,  it  seems,  however, 
that  Thomas  Lunsford,  one  of  the  cliildren 
and  heirs  at  law  of  the  testator,  was  asked 
his  opinion  of  tbe  mental  condition  of  the 
testator,  and  it  was  held  that  the  court  below 
properly  refused  to  permit  the  question  to  be 
answered,  holding  that  under  the  statute  he 
was  incompetent  to  speak  on  that  subject, 
referring  to  Anderson  v.  Cranmer,  11  W.  Va. 
562.  In  that  case,  however,  the  witnesses  wer« 
sworn  in  their  own  behalf,  and  it  was  held 
that  such  witnesses  were  incompetent  to  give 
any  opinions  as  to  the  grantor's  sanity  based 
on  any  transactions  or  conversations  liad  with 
him  personally  at  that  or  any  other  time.  In 
the  case  of  Kerr  v.  LunsfonI,  supra,  Thomas 
Lunsford,  the  witness  who  was  questioned  in 
regard  to  the  mental  capacity  of  his  father, 
whose  will  was  being  contested,  was  left  noth- 
ing by  the  will,  but  the  entire  estate  was  de- 
visied  to  the  mother  of  witness,  and  his  sisters 
or  their  children:  and  he  was  called  as  a  wlt> 
ness  by  those  contesting  the  will  to  testify  as  to 
the  mental  capacity  of  his  deceased  father,  and 
was  objected  to  by  the  proponents  of  the  will, 
and  the  objection  was  very  properly  sus- 
tained. In  that  case  he  would  not  have  been 
called  by  the  contestants  if  his  opinion  had 
been  favorable  to  the  devisees  under  the  will 
upon  the  question  of  the  mental  capacity  ot 
his  father;  and  if  he  had  been  allowed  to  tes- 
tify he  would  have  been  testifying  in  his  own 
behalf,  and  against  the  devisees  under  tbe 
will.  In  the  case  under  consideration,  how- 
ever, the  witness,  David  Hedrick,  was  called 
by  the  proponents  of  tbe  will,  and  the  evi- 
dence given  by  him,  which  the  circuit  court 
was  asked  to  exclude  from  the  jury,  was  In 
support  of  the  will  and  directly  opposed  to 
his  own  interests.  In  the  case  of  McMeclien 
V.  McMechen,  17  W.  Va.  692,  this  court 
holds  that  under  the  statute  a  witness  Is  not 
prevented  from  giving  evidence  against  his 
own  interest,  because  there  can  be  no  induce- 
ment to  a  witness  to  swear  falsely,  to  prevent 
which  and  its  consequences  to  other  parties 
is  tbe  object  of  the  statute.  Again,  when  the 
statute  speaks  of  transactions  or  communica- 
tion had  personally  with  a  deceased  person, 
can  it  be  that  such  a  transaction  as  the  at- 
testation of  a  will  was  contemplated,  or  must 
it  not  be  such  a  transaction  or  communica- 
tion as  the  witness  would  derive  some  ad- 
vantage or  benefit  from;  some  transaction  or 
communication  in  reference  to  which  tbe  tes- 
timony of  the  witness  would  confer  on  him 
an  advantage,  pecuniary  or  otherwise,  over 
the  estate  of  the  deceased,  which  could  not 
be  obtained  if  said  decedent  was  in  life,  and 
had  an  opportunity  to  be  heard  in  contradlo- 
tion  of  the  testimony? 
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David  Hedrick'8  testimony  is  as  follows: 
"I  signed  that  will  at  my  brother  John's  re- 
quest and  George  Raynes  signed  at  the  same 
time,  at  the  request  of  my  brother,  and  we 
were  all  three  present  at  the  time  each 
signed. "  And  again,  "  tliat  said  testator,  just 
before  he  signed  the  will,  read  it  over,  and 
said  that  it  was  just  as  he  wanted  it."  I  do 
not  think  this  testimony  disclosed  any  such 
transaction  or  communication  as  was  con- 
templated by  the  statute  to  disqualify  the 
witness.  So  far  from  tlie  evidence  confer- 
ring any  advant»ge  in  his  favor  against  the 
estate  of  John  Hedrick,  but  for  this  will,  wit- 
ness would  have  inherited  one-fourth  of  the 
estate,  and  under  the  directions  of  the  will  he 
gets  nothing.  And  the  other  evidence  in  tlie 
cause  shows  that  the  provisions  of  the  will 
are  in  accordance  with  the  previous  declared 
intentions  of  the  testator,  which  would  indi- 
cate that  he  would  have  no  disposition  to 
contradict  the  testimony  of  said  David  Hed- 
rick if  he  was  in  life,  and  had  an  opportunity 
to  do  BO.  In  the  case  of  McMechen  v.  McMech- 
en,  17  W.  Ya.  692,  the  court  uses  the  follow- 
ing language:  "Mrs.  McMechen  declining  to 
renounce  the  will,  moving  for  the  appoint- 
ment of  an  administrator  with  the  will  an- 
nexed, and  the  will  itself  providing  so  liber- 
ally for  her,  as  the  evidence  shows,  convinces 
my  mind  that  it  was  her  individual  interest 
to  have  the  will  sustained;  her  evidence, 
therefore,  was  not  in  her  own  l)ehalf,  but 
against  her  interest.  It  is  no  answer  to  say 
that  her  evidence  was  in  favor  of  her  child- 
ren. That  is  not  prohibited  by  the  statute, 
but  expressly  allowed,  notwithstanding  the 
witness  may  be  interested  in  the  suit."  In 
this  case  David  Hedrick,  in  testifying  in  op- 
position to  his  own  interest,  seems  to  have 
been  testifying  in  behalf  of  bis  children, 
which  he  had  a  perfect  right  to  do. 

The  competency  of  Ann  Hedrick,  the  wife 
of  David  Hedrick,  is  also  brought  in  question 
by  the  third  assignment  of  error.  It  appears 
from  her  evidence  that  she  was  the  second 
wife  of  said  David  Hedrick,  and  had  no  chil- 
dren. She  it  was  who  drew  the  will  for  said 
John  Hedrick  on  the  27th  or  28th  of  April, 
1885,  at  his  request,  and  in  his  presence;  and 
after  she  had  written  it  he  said  it  was  just 
what  he  wanted;  that  said  will  so  written  by 
her  was  the  one  taken  by  her  husband  to  Mr. 
Spotls,  to  be  copied,  and,  when  so  copied, 
was  afterwards  signed  by  said  John  Hed- 
rick. She  states  that  she  and  her  husband 
went  to  said  John  Hedrick's  on  the  5tb  of 
June,  and  that  she  remained  there  until  the 
evening  of  the  6th;  that  she  was  there  at 
the  time  the  will  was. made,  but  was  not  in 
the  room,  or  present,  when  it  was  signed; 
that  said  John  Hedrick's  mind  was  as  clear 
on  the  6th  day  of  June  as  it  ever  was,  and 
that  be  was  as  capable  of  making  a  will  on 
that  day  as  he  ever  was.  The  reason  assigned 
for  excluding  her  testimony  is  that  she  is  the 
wife  of  David  Hedrick,  and  that,  if  he  is  in- 
competent, she  must  be  also.  This  witness 
is  not  interested  in  the  establishment  of  the 


will,  because  neither  she  nor  her  husband  are 
devised  anything  by  the  will.  She  is  a  step- 
mother to  some  of  the  devisees,  and,  so  fai 
as  her  testimony  might  be  swayed  by  her  in- 
terest, it  would  be  natural  to  expect  her  in- 
clinations would  be  against  the  establishment 
of  the  will.  I  can  see  no  legal  objection  to 
the  evidence  detailed  by  either  David  Hedrick 
or  bis  wife. 

The  will  of  said  John  Hedrick  is  attacked 
by  the  plaintiffs,  first,  because  it  was  not 
written  by  him,  or  signed  and  acknowledged 
by  him  in  the  manner  prescribed  by  law,  or 
in  such  manner  as  to  make  the  paper  writing 
his  will;  and  on  the  ground  of  alleged  mental 
incapacity  at  the  time  said  paper  was  signed 
by  him:  and  on  the  further  ground  that  if  ha 
ever  gave  any  sort  of  assent  to  the  provisions 
of  said  paper  that  it  was  through  the  procure- 
ment and  by  undue  influence  of  the  defend- 
ant David  Hedrick  and  his  wife.  As  to  the 
first  ground  of  objection  to  the  will  the  Code 
(page  689,  §  8)  provides  that  "no  will  shall 
be  valid  unless  it  be  in  writing,  and  signed 
by  the  testator,  or  some  other  person  in  his 
presence,  and  by  his  direction,  in  such  man- 
ner as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature."  In  the  case  of 
Webb  V.  Dye.  18  W.  Va.  376,  the  court  holds 
that  a  will  must  be  subscribed  by  two  attest- 
ing witnesses,  but  need  not  be  proven  by  both 
of  them ;  and  although  the  witness  Raynes 
was  absent,  and  did  nut  appear  to  testify  be- 
fore the  jury  in  this  case,  yet  David  Hedrick 
swears  positively  that  he  signed  that  will  at 
his  brother  John's  request,  and  in  his  pres- 
ence, and  in  the  presence  of  said  Raynes; 
that  they  were  all  three  present  at  the  time 
each  signed;  that  when  said  Raynes  went  to 
sign  the  will  as  a  witness  he  said  he  thought 
he  ought  to  know  what  was  in  the  paper  be- 
fore he  signed  it,  and  John  Hedrick  said, 
"that  is  none  of  your  business."  In  the  case 
of  Webb  v.  Dye,  supra.  Judge  Johnson,  in 
his  opinion,  collates  the  authorities,  citing 
several  from  Virginia  and  from  other  stat^ 
bearing  upon  the  question  of  the  proper  exe- 
cution of  a  will,  and,  among  others,  the  case 
of  Cheatham  v.  Hatcher,  30.  Orat.  56,  holding 
that  a  will  must  be  subscribed,  but  need  not 
be  proven  by  two  attesting  witnesses.  Also, 
Jesse  v.  Parker's  Adm'rs,  6  Grat.  57.  In  that 
case  it  seems  one  Dr.  Tully  wrote  the  will, 
signed  the  name  of  the  testator  to  it,  and  also 
signed  the  names  of  himself,  Jane  Sanderson, 
and  Sally  0.  Southall,  as  attesting  witnesses 
to  the  wUl.  Upon  an  issue  of  devisavtt  vel 
non  the  Jury  found  in  favor  of  the  will. 
There  was  a  motion  to  set  aside  the  verdict, 
and  grant  a  new  trial,  which  was  overruled 
in  the  court  lielow.  Allen,  J.,  speaking  for 
the  whole  court,  said:  "The  court  is  d 
opinion  that  as  the  jury  were  the  propej 
judges  of  the  weight  and  credit  due  to  tht 
testimony  of  the  witnesses,  the  verdict  ii. 
favor  of  the  will,  sanctioned  by  the  opiniob 
of  the  court  before  which  a  trial  of  the  issue 
was  had,  has  concluded  all  mere  questions  of 
fact  depending  upon  the  credit  to  be  given  to 
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the  witnesaeB.  The  court  is  therefore  of 
opinion  that  ufton  this  record  it  must  be  taken 
that  all  the  requirements  of  the  statute  in 
otder  to  establish  a  will  were  satisfactorily 
proved. "  In  the  case  of  Dudleys  v.  Dudleys, 
3  Leigh,  436,  it  appeared  that  upon  a  ques- 
tion of  probate  the  testimony  of  one  of  the  at- 
testing witneesea  was  contradicted  by  an- 
other. The  county  and  circuit  courts  both 
gave  credit  to  the  witness  for  the  will.  On 
appeal  from  the  sentence  of  probate  it  was 
held  that  the  court  of  appeals,  on  a  mere 
qoestion  of  credibility  of  witnesses,  will  al- 
ways presume  that  the  inferior  courts,  wliich 
■aw  and  heard  the  witnesses  examined,  de- 
cided correctly. 

Upon  the  question  as  to  the  mental  capac- 
ity of  said  John  Hedrick  on  the  6th  day  of 
June,  1885,  to  make  a  valid  will,  we  have 
the  testimony  of  Mrs.  Ann  Hedrick,  who 
■ays  she  drew  the  will  at  the  request  of  said 
John  Hedrick,  and  in  bis  presence,  who  said 
it  waa  just  what  he  wanted ;  that  the  will 
written  by  her  was  the  one  her  husband  took 
to  Mr.  Spotts  to  be  copied,  and,  after  being 
ao  copied  by  Spotts,  is  the  one  in  contest; 
tlist  she  was  not  in  the  room  when  the  will 
was  signed,  but  that  said  John  Hedrick 's 
mind  was  as  clear  on  the  6th  of  June  as  it 
ever  was,  and  he  was  as  capable  of  making 
a  will  on  that  day  as  he  ever  was.  This 
witness  was  not  a  party  to  this  suit;  neither 
would  she  have  inherited  anything  if  the  will 
was  held  to  be  Invalid.  Dr.  J.  B.  Spioer,  a 
witness  for  the  contestees>  stated  that  he 
knew  said  John  Hedrick  since  1878;  saw 
him  on  June  2,  1885;  called  to  see  him  pro- 
fessionally; that  said  Hedrick  knew  him  as 
soon  as  be  saw  him;  that  he  found  said 
Hedrick  suffering  from  diseased  liver,  want 
of  appetite,  a  bronchial  affection,  and  weak- 
ness; that  his  mind  was  as  clear  as  he  ever 
■aw  it;  that  he  conversed  rationally,  and 
was,  in  tlie  opinion  of  witness,  as  competent 
to  make  a  will  as  he  ever  was  in  his  life; 
that  he  saw  him  again  on  the  19th  of  June, 
1885,  and  found  him  more  feeble  in  body, 
bat  entirely  in  his  right  mind,  and  compe- 
tent to  make  a  will;  saw  him  again  on  the 
23d  of  June,  when  he  was  still  more  weak 
in  body,  but  had  mind  enough  to  make  a 
will,  etc.  Austen  Handley  was  sworn  for 
the  conteetees,  and  stated  that  he  had  Itnown 
John  Hedrick  all  his  life;  was  at  his  house 
in  the  middle  of  May.  1885,  and  talked  with 
him  a  half  hour;  that  he  was  entirely  ra- 
U«mal,  understood  what  he  was  talking 
about,  and  from  conversation,  conduct,  man- 
ner, and  appearance  witness  thought  him 
competent  to  mai<e  a  will;  thought  liis  mind 
as  clear  as  he  had  overseen  it.  David  Tuck- 
wiler,  a  witness  for  contestees,  testified  that 
he  had  known  John  Hedrick  all  his  life. 
Saw  him  in  the  month  of  April,  1885.  Made 
a  contract  with  him  to  graze  some  cattle. 
Saw  him  again  about  the  20th  of  June. 
Talked  with  him  some  little  time.  That 
■aid  Hedrick  talked  rationally.  Said  if  he 
(witness)  would  leave  his  cattle  there  until 


fall  they  would  get  fat.  Witness  bad  al- 
ready spoken  of  taking  them  away;  asked 
him  how  much  he  owed  him  for  grazing  said 
cattle,  and  be  replied,  $12,  which  was  the 
correct  amount  due  him  for  the  grazing;  that 
he  was  capable  of  mental  exertion,  and,  in 
the  opinion  of  witness,  was  competent  at 
that  time  to  make  a  will.  Contestees  bad 
Rev.  A.  M.  Chappel  sworn,  who  testified 
that  about  the  20th  of  June,  1885,  he  con- 
versed with  .John  Hedrick  al>out  spiritual 
matters.  That  said  Hedrick  conversed  ra- 
tionally, knew  what  be  was  talking  about. 
Saw  him  again  about  a  week  before  he  died. 
That  said  Hedrick  was  sane  at  Iwtb  times  b< 
saw  him.  W.  Anderson  also  testified  that 
he  saw  John  Hedrick  in  May,  and  made  a 
contract  with  him  to  keep  some  cattle  for 
him;  that  he  went  back  on  the  14tb  of  June 
to  settle  with  him  for  the  pasturage  of  cattlej 
talked  with  him  for  some  little  time;  he 
talked  rationally,  understood  what  he  wsk' 
doing  and  talking  about;  that  hesettled  with 
him  for  the  pasturage,  and  paid  him  the 
money  due  him;  that  he  considered  him  on 
both  occasions  capable  of  making  a  will. 
John  Leedy  also  testified  that  he  was  at  John 
Hed rick's  bouse  on  the  8th  of  June;  was 
with  him  two  hours;  saw  nothing  wrong 
with  his  mind,  and  from  his  conversation 
and  manner  thought  him  competent  to  make 
a  will.  William  Flack  testified  that  be  saw 
John  Hedrick  on  the  3d  or4th  of  June,  1885; 
WHS  with  him  some  time.  They  walked  up 
to  the  barn.  The  said  Hedrick  told  him  that 
David  CoSman,  the  plaintiff,  should  never 
have  any  of  his  property;  that  before  he 
should  have  a  cent  of' his  property  he  would 
give  it  to  charitable  purposes.  That  he  saw 
nothing  wrong  with  his  mind;  that  he  talked 
rationally,  and  from  all  witness  saw  of  him 
he  thought  him  capable  of  making  a  will, — as 
much  so  as  ever  he  was.  A  considerable 
amount  of  testimony  was  introduced  before 
the  jury  by  the  contestants,  some  of  which 
was  conflicting  with  the  foregoing  testimony, 
which  was  introduced  on  the  part  of  the  con- 
testees; but  in  the  case  of  Dower  v.  Church, 
21  W.  Va.  63,  this  court  holds  that  "in  try- 
ing this  particular  issue  of  devisavit  vel  non, 
the  rule  which  governs  a  common-law  court 
prevails  in  granting  new  trials,  and  that  rule 
is  tliat,  in  reviewing  the  action  of  the  court 
below,  when  the  evidence  is  all  parol  evi- 
dence, and  it  is  conflicting,  the  appellate 
court  will  reject  all  the  evidence  of  the  ex- 
ceptor which  is  in  conflict  with  the  other 
party;  and  upon  the  evidence  of  the  appellee 
giving  it  full  force  and  effect,  and  that  of 
the  appellant  not  in  conflict  with  it,  if  the 
case  is  in  favor  of  the  appellee,  the  verdict  of 
the  jury,  and  the  decree  based  upon  it,  will 
be  approved  and  affirmed;"  referring  to  Lam- 
berts V.  Cooper's  Ex'r,  29  Grat.  61;  Webb  v. 
Dye,  18  W.  Va.  376;  Nicholas  v.  Kershner, 
20  W.  Va.  251,  and  many  others. 

The  contestants  in  their  bill  allege  "that 
if  ever  said  John  Hedrick  gave  any  sort  of 
assent  to  the  provisions  of  said  pretended 
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will  it  was  througli  tlie  procnrement  and  by 
the  undue  influeDce  of  the  defendant  David 
Hedrick  and  his  wife."  In  regard  to  undue 
influence,  we  find  it  stated  in  1  Jarm.  WIIIb, 
183,  that  the  influence  to  vitiate  an  act  must 
be  such  as  to  amount  to  force  and  coercion, 
destroying  free  agency,  and  there  must' be 
proof  that  the  act  was  obtained  by  tliis  coer- 
cion; referring  to  Gardiner  v.  Gardiner,  34 
N.  T.  155,  and  Gaither  v.  Gaither,  20  Ga. 
709.  Also:  "In  order  to  set  aside  the  will 
of  a  person  of  sound  mind  it  must  be  shown 
that  the  circumstances  of  its  execution  are 
inconsistent  with  any  hypothesis  but  undue 
influence,  which  cannot  be  presumed,  but 
must  be  shown,  and  in  connection  with  the 
will,  and  not  with  other  things;"  referring 
to  Brick  v.  Brick,  66  N.  Y.  144;  Eclfert  v. 
Flowry,  48  Fa.  St.  46,  and  numerous  other 
authorities.  It  is  also  held  in  the  case  of 
McMechen  v.  McMechen,  17  W.  Va.  701, 
that  "the  burden  of  proof  of  fraud  or  undne 
influence  exercised  to  induce  a  testator  to  ex- 
ecute a  will  is  on  him  who  alleges  it;  it  is 
not  on  the  propound er  of  the  will."  In  the 
case  under  consideration,  however,  the  con- 
testants of  the  will  have  introduced  no  testi- 
mony which  tends  to  prove  that  undue  in- 
fluence was  exercised  by  David  Hedrick  or 
any  other  person  towards  or  over  said  John 
Hedrick,  to  control  the  disposition  of  the 

groperty  mentioned  in  his  will;  and,  this  be- 
ig  the  case,  as  a  matter  of  course,  fraud  or 
undue  influence  cannot  be  considered  in  de- 
termining the  issue  of  devtsavit  vel  non,  as 
fraud  or  uidue  inQuence  will  not  be  inferred. 
The  law  recognizes  the  sovereign  right  of 
every  man  to  dispose  of  bis  property  as  to 
Um  may  seem  bwt,  and  when  it  has  been 
disposed  of  by  a  man  of  sufiScient  mental  ca- 
pacity to  make  a  will,  and  without  any  un- 
due influence  or  fraud  practiced  upon  him, 
no  matter  how  unreasonable  or  nnjast  the 
disposition  may  seem  to  others,  a  sufficient 
answer  to  all  objections  is  found  in  the  fact 
tbat  such  is  his  will,  and  the  disposition 
therein  made  conforms  to  his  wishes.  Upon 
examination  of  the  instructions  given  to  the 

Sry  on  motion  of  the  contestees,  comparing 
em  carefully  with  the  law,  and  considering 
them  In  connection  with  the  evidence  intro- 
duced upon  the  trial,  they  seem  to  me  to  pro- 
pound correctly  the  law  applicable  to  the  tes- 
timony, and  the  circuit  court  did  not  err  in 
^ving  them  to  the  jury. 

It  is,  however,  assigned  as  error  in  this 
cause  that  the  court  below  corrected  the  sec- 
ond instruction  asked  for  by  the  contestants 
by  striking  out  the  words  "jealous  eye,"  and 
inserting  "careful  scrutiny,"  but  the  words, 
taken  in  connection  with  the  language  used 
in  the  instruction,  are  so  nearly  synonymous 
that  either  expression  might  have  been  used 
without  creating  a  different  impression  on 
the  minds  of  the  jury.  I  do  not,  therefore, 
regard  the  correction  as  material.  See  Cheat- 
ham V.  Hatcher,  30  Orat.  56;  sixth  section 
of  syllabus. 

The  appellants  also  assign  as  error  the  re- 


fusal of  the  court  below  to  give  the  instruc- 
tions asked  for  by  them,  numbered  from  3  to 
19,  inclusive.  On  examining  these  instruo- 
tions,  however,  it  will  be  found  that  instruo- 
tions  3,  4.  5.  7.  8,  10, 11, 12.  14,  15, 16,  re- 
fer directly  to  the  question  of  undue  influ- 
ence; several  of  said  instructions  stating 
how  and  when  undue  influence  upon  the 
mind  and  actions  of  a  testator  may  be  in- 
ferred; and,  as  we  have  seen  above,  the  bur- 
den of  proof  of  fraud  or  undue  influence  ex- 
ercised to  induce  a  testator  to  execute  a  will 
Is  on  him  who  alleges  it,  and  it  cannot  be 
presumed,  but  must  beshown.  And,  as  there 
appears  to  be  no  evidence  of  undue  influence 
in  tills  case,  I  must  regard  said  instructions 
as  irrelevant,  and  calculated  to  mislead  the 
jury,  and  that  they  were  properly  refused. 
As  to  instructions  numbered  6,  9, 13,  17,  18, 
and  19, 1  am  of  opinion  that  the  court  below 
committed  no  error  in  rejecting  the  sixth  in- 
struction, because  there  must  be  clear  evi- 
dence of  a  disposing  mind  at  the  time  the 
will  was  made,  whether  the  dispositions  of 
the  will  are  equal  or  unequal,  as  the  court 
told  the  jury  in  instruction  1;  and,  as  to  in- 
structions 9,  13,  17,  18,  and  19,  the  court  be- 
low acted  properly  in  excluding  them,  be- 
cause they  are  predicated  upon  a  statement 
of  facts  which  is  not  borne  out  by  the  testi- 
mony in  the  cause,  and  are  calculated  to  mis- 
lead the  jury.  I  am  inclined  to  think  the 
fourth  instruction  given  by  the  court,  to- 
wit.  "that  the  propounders  of  the  will  must 
prove  that  John  Hedrick  executed  the  will 
as  his  own  voluntary  act,  free  from  the 
fraud,  coercion,  or  undue  influence  of  those 
about  him,"  does  not  propound  correctly 
the  law,  as  the  burden  of  proof  on  those 
points  rests  upon  the  contestants;  but  this  er- 
ror is  not  one  of  which  the  appellants  can 
complain. 

Upon  the  case  presented  by  the  entire  rec- 
ord, I  am  of  opinion  that  the  oourt  below  did 
not  err  in  overruling  the  plaintiff's  motion 
to  set  aside  the  verdict  rendered  by  the  jury 
upon  the  trial  of  the  issue  directed  in  this 
cause  and  granting  them  a  new  trial,  and  the 
decree  rendered  upon  said  verdict  must  be 
affirmed,  with  costs  to  the  appellees. 

Green  and  Bbamkok,  JJ.,  ooncnned. 
Sntdeb.  p.,  absent 


Tatu)b'8  Ex'bs  e. 


(32  W.  Va.  148) 

Cox  «l  ol. 


(Supreme  Court  of  Appeals  of  West  Viiyiinta. 
Feb.  U,  1889.) 

Fbikcipal  and  Subbtt — ATTAOHiaRr— AFPRAIi— 
CONTINUANCB.  - 

J.  O.  C.  W.  C,  and  T.  executed  a  note  to  one 
Buaan  SpUler,  In  whlob  J.  O.  C.  was  principal,  and 
the  otliers  were  sureties.  Suit  was  brought  on 
said  note,  and  satisfaction  was  obtained  out  of  the 
property  of  T.,  in  the  county  of  TazewelL  During 
the  pendency  of  proceedings  to  enf  oroe  the  oolleo- 
tion  of  said  note,  T.  died,  and  W.  C.  and  A.  G.  C. 
transferred  to  the  executors  of  T.  two  several 
notes,  made  by  M.  to  W.  C,  for  93,100  each,  which 
purported  to  be  secured  by  vendor's  lien  on  cer- 
tain lands  which  had  been  conveyed  to  M.  by  said 
W.  C.  and  A.  Ot.  C,  to  indemnify  the  estate  of  T.  foi 
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the  amount  reoovered  from  it  by  said  Susan  SpiUer. 
Sun  was  bronebt  by  tbe  exeoators  of  T.  to  enf  oroe 
said  vendor's  uen,  but  it  proved  upavaiUng,  for  the 
reason  that  the  proceeds  of  the  land,  when  sold, 
wne  absorbed  almost  entirely  by  prior  liens  there- 
on, which  existed  aminst  W.  C.  and  A.  Q.  C.  Said 
executors  obtcdned  judgment  on  one  of  said  notes 
in  Washington  county,  where  H.  resided,  and 
•ought  to  prove  Mild  Judgment,  which  was  in  the 
name  of  W.  and  A.  Q.  C,  for  the  use  of  said  ex- 
MOtora,  in  a  ohanceiy  suit  pending  In  said  county, 
but  it  was  rejected  both  by  the  commissioner  and 
tbe  court.  Said  exeoutors  and  the  devisees  of  T. 
then  brought  a  suit  in  equity  in  the  circuit  oourt 
of  McDowell  oonnty,  in  tnls  state,  in  the  nature  of 
a  foreign  attachment,  to  subject  the  lands  of  J.  O. 
C  therein  situated  to  the  payment  of  the  amount 
the  estate  of  T.  had  paid  for  him  as  surety,  and 
also  the  amount  which  had  been  reoovered  from  T. 
in  his  lif  e-timei  An  attachment  was  sued  out  and 
levied  on  said  lands,  and  an  order  of  publication 
taken  and  executed  against  the  defendants.  W. 
C,  one  of  the  defendants,  appeared,  and  required 
teeorlty  for  costs,  which  was  given,  made  a  mo- 
tion toqoash  the  attachment,  which  was  sustained, 
demurred  to  the  bill,  and  filed  his  answer  in  Octo- 
ber, 1877;  and  at  the  October  term,  1884,  of  said 
droDlt  oonrt,  a  deoree  was  rendered  against  tho 
defendants  for  the  amounts  claimed  in  the  bill,  and 
tbe  lands  of  J.  O.  C,  which  liad  been  levi^  on 
under  an  attachment,  were  directed  to  be  sold 
undo'  the  attachment  lien.  Afterwards  the  de- 
fendant J.  O.  C.  appeared,  petitioned  for  a  rehear- 
ing, and  said  decree  was  set  aside,  and  he  filed  his 
taswer.  Tbe  court  sustained  the  demurrer,  al- 
lowed the  plaintiits  to  amend  at  bar,  gave  a  per- 
sonal decree  ag^st  the  defendant  J.  O.  C,  and 
beld  that  the  plaintiffs  had  a  Uen  by  virtue  of  said 
attachment,  and  directed  a  sale  of  said  lands  to 
ntisfy  the plaintifts' claim.  Held  (1)  that, the  notes 
transferred  to  the  executors  of  T.  Dy  W.  0.  and  A. 
6.  C.  tiaving  proved  worthless  by  reason  of  a  fail- 
ore  of  consideration,  the  question  of  diligence  on 
the  part  of  said  exeoutors  is  not  material  in  this 
esse;  (3)  although  an  attachment  sued  out  in  this 
SMe  appears  to  have  been  quashed,  yet,  the  deoree 
of  the  coart  below  reciting  that  the  cause  was 
beard  tipon  the  attachment  duly  levied  upon  the 
lands  of  J.  O.  C,  in  this  oourt  said  attachment 
omst  be  taken  to  have  been  in  full  force  and  effect, 
duly  sned  out,  and  levied  as  required  bv  statute; 
<8)  under  the  circumstances  of  this  case,  it  was  not 
incumbent  on  the  executors  of  T.  to  appeal  from 
tbe  decision  of  the  circuit  court  of  Washington 
ownty,  rejecting  the  judgment  In  their  favor 
■gainst  H.,  before  resorting  to  the  property  of  J. 
0.  C  tcfr  reimbursement;  $)  the  demurrer  to  the 
bill  bavinsr  been  sustained,  and  the  plaintiffs  hav- 
ing amended  at  bar,  and  tbe  defendants  neither 
isking  delay,  nor  demurring  to  the  bill  as  amended, 
there  was  no  good  reason  for  delaying  the  hear}ng 
of  the  case. 
(SuUabu*  by  the  Oourt) 

Appeal  from  oircuit  oonrt,  McDowell 
eoanty. 

BiU  by  John  M.  Smith  and  others,  exeeu- 
(on  and  heirs  of  John  W.  Taylor,  deceased, 
against  James  O.  Cox  and  others.  Defend- 
•nls  appeal. 

A.  W.  Beyndlda,  J.  H.  Fulton,  and  J.  W. 
CalduteU,  for  appellants.  D.  E.  Johnston 
and  Chapman  <ft  OUleapte,toT  appellees. 

Ebolish.  J.  This  is  an  appeal  from  tbe 
drcait  court  of  McDowell  county,  which  the 
appellants  claim  involves  a  question  of  prop- 
« diligence  on  the  part  of  the  plaintiffs  be- 
low and  appellees  in  the  oollectlon  of  certain 
notes  which  were  placed  in  the  hands  of  J. 
T.  Frazier,  one  of  the  executors  of  J.  W. 
Tajlor,  deceased,  as  collateral  security  for 
thepaymentof  ajudgmentobtiiined  by  Susan 


Sptller  against  William  Cox  and  J.  W.  Tay- 
lor  for  the  sum  of  $2,613,  with  legal  interest 
thereon  from  the  2d  day  of  August,  1858, 
and  costs,  911.93,  credited  by  8600,  piiid  May 
1,  1859,  and  by  048.02,  paid  November  25, 
1861,  which  judgment  was  obtained  in  tbe 
county  court  of  Wythe  county  on  the  16tb 
day  of  August,  1867,  and  also  to  secure  a 
judgment  for  the  same  amount  rendered  by 
said  court  in  favor  of  Susan  Spiller  against 
James  0.  Cox  on  the  16th  day  of  November, 
1867 ;  said  parties  having  been  sued  jointly, 
but  process  having  beea  served  on  them  at 
different  times.  The  collaterals  above  men- 
tioned consisted  of  two  notes  executed  by  one 
T.  O.  MacConnell  to  Aug.  0.  Cox  and  William 
Cox,  each  for  the  sum  of  $3,100,  dated  the 
12th  day  of  January,  1872,  and  payable  with 
interest  from  October  1,  1871,  and  falling 
due,  respectively,  on  the  1st  days  of  October, 
1873  and  1874.*  It  appears  that  a  writ  of 
fieri  factaa  issued  from  the  county  cOurt 
clerk's  office  of  Wythe  county,  on  said  judg- 
ment, directed  to  the  sheriff  of  Tazew^ 
county,  Va.,  and  that  .by  virtue  of  said  writ 
the  sheriff  of  Tazewell  county  sold  personal 
property  of  John  W.  Taylor  sufficient  to 
realize  the  sum  of  $262.50,  which  was  en- 
tered as  a  credit  on  said  writ  as  of  the  12lh 
day  of  April,  1870;  and  on  the  5tb  day  of 
May,  1870,  tbe  said  Susan  Spiller  instituted 
a  chancery  suit  in  the  county  court  of  Taze- 
well county  against  A.  0.  Cox,  William  Cox, 
and  John  W.  Taylor,  to  subject  the  real 
estate  of  John  W.  Taylor,  located  in  that 
county,  to  the  payment  of  said  judgment  ob- 
tained by  her  against  them  in  the  county 
court  of  Wythe  county,  and  such  proceedings 
were  had  therein  that  a  decree  fur  the  sale  of 
the  lands  of  said  John  W.  Taylor  was  ol>- 
tained  to  satisfy  said  judgment.  Subsequent, 
however,  to  the  rendition  of  said  decree,  and 
during  the  pendency  of  said  suit,  the  said 
John  W.  Taylor  died,  and  the  same  was  re- 
vived against  bis  executors  and  heirs  at  law, 
and  on  the  1st  day  of  April,  1873,  the  lands 
of  tbe  estate  of  John  W.  Taylor,  deceased, 
were  sold  to  pay  off  said  judgment  of  Susan 
Spiller  obtained  in  the  county  of  Wythe 
against  said  James  O.  Cox,  William  Cox,  and 
John  W.  Taylor,  On  the  5tb  day  of  Febru- 
ary, 1873,  William  Cox  and  A.  G.  Cox  as- 
signed and  transferred  to  J.  T.  Frazier,  one 
of  the  executors  of  said  John  W.  Taylor,  tbe 
collaterals  above  mentioned,  with  authority 
to  him  to  use  them  so  far  as  they  would  pay 
the  said  two  judgments  of  Mrs.  Spiller,  ren- 
dered, as  aforesaid,  against  James  O.  Cox,  A. 
a.  Cox,  William  Cox,  and  John  W.  Taylor. 
In  order  to  recover  from  said  James  O.  Cox 
and  William  Cox  the  amount  which  the  estate 
of  .lohn  W.  Taylor  was  compelled  to  pay  as 
surety  for  said  James  0.  Cox,  the  executor 
and  heirs  at  law  of  John  W.  Taylor,  deceased, 
instituted  this  suit  in  the  county  court  of  Mc- 
Dowell county,  W.  Va.,  to  subject  two  tracts 
of  land  alleged  to  be  the  pioperty  of  said 
James  O.  Cox, — one  containing  9,988  acres, 
and  the  other  1,780  acres, — situated  in  said 
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eounty  of  McDowell,  to  sale  for  tbe  payment 
of  said  amount,  and  also  the  amount  realized 
from  the  personal  property  of  said  John  W. 
Taylor  under  said  writ  oi  fieri  faoiaa. 

The  defendants  William  Cox  and  James 
0.  Cox  both  answered  the  plaintiffs'  bill,  and 
both  claim  that  the  plaintiffs  have  no  right 
to  subject  the  lands  of  James  O.  Cox  to  sale 
to  satisfy  the  claim  asserted  in  the  plaintiffs' 
bill,  because  they  say  that  after  the  death  of 
said  John  W.  Taylor,  but  before  the  sale  of 
the  lands  descended  from  or  devised  by  him 
to  plaintiffs,  A,  G.  Cox  and  William  Cox 
transferred  to  J.  T.  Frazier,  who  was  one  of 
tbe  executors  of  said  John  W.  Taylor,  and 
whoqualifled  as  such,  two  several  notes  above 
mentioned  as  collaterals,  which  notes  were 
the  second  and  third  notes  executed  by  said 
MacConnellforthe  purchase  money  of  atract 
of  land  situated  in  Wythe  county,  Ya.,  on 
the  waters  of  Cripple  creek,  which  notes  were 
80  assigned  as  collateral  security  to  indem- 
nify the  estate  of  said  John  W.  Taylor  for  a 
certain  amount  of  money  which  the  estate  of 
said  John  W.  Taylor  .was  liable  for  as  secu- 
rityfor  said  J.  O.  Cox;  and  tbe  defendant  J. 
0.  Cox  claims  that,  if  due  and  proper  dili- 
gence had  been  used  in  the  collection  of  said 
collaterals,  more  than  enough  could  have 
Deen  realized  than  was  necessary  to  reim- 
burse the  said  estate  of  John  W.  Taylor  for 
the  amount  afterwards  paid  in  discharge  of 
the  liability  of  said  John  W.  Taylor  as  surety 
for  said  J.  0.  Cox. 

Tbe  evidence  in  this  cause,  in  my  opinion, 
does  not  disclose  the  fact  that  any  want  of 
diligence  on  the  part  of  tbe  personal  repre- 
sentatives of  John  W.  Taylor,  deceased,  pre- 
vented them  from  realizing  tbe  amount  of 
money  mentioned  in  the  aforesaid  notes  ex- 
ecuted by  T.  O.  MacConnell  to  Augustus  6. 
Cox  and  William  Cox,  and  by  them  trans- 
ferred as  collaterals  to  J.  T.  Frazier,  one  of 
the  executors  of  John  W.  Taylor.  If  it  is  true 
tbat  judgments  might  have  been  obtained  on 
these  notes  at  an  earlier  day  than  they  were 
Bbtained,  yet  the  failure  to  collect  these  notes, 
or  either  of  them,  and  to  make  them  avail- 
able for  the  purposes  for  which  they. were 
intended,  to-wit,  the  reimbursement  of  the 
estate  of  John  W.  Taylor,  deceased,  to  the 
extent  of  tbe  amount  paid  by  said  decedent's 
estate  to  Susan  Spiller,  was  not  caused  by 
delay  in  bringing  said  suits  upon  said  notes. 
When  judgments  were  obtained  on  said  notes, 
T.  G.  MacConnell  owned  a  large  amount  of 
real  estate  in  the  counties  of  Tazewell,  Wythe, 
and  Washington,  in  tbe  state  of  Virginia, 
against  which  said  judgment  liens  oould 
have  been  enforced,  and  which  were  ample 
to  pay  off  imd  satisfy  said  judgments,  and  all 
prior  existing  liens  upon  them,  if  said  judg- 
ments were  valid  and  binding.  Judgment 
on  the  note  for  $3,100.  which  fell  due  on  the 
1st  day  of  October,  1873,  was  obtained  in  tbe 
circuit  court  of  Washington  county,  Va., 
where  the  defendant  T.  G.  MacConnell  re- 
aided,  at  tbe  May  term,  1874.  Execution 
was  issued  upon  tbe  judgment,  and  returned, 


"  No  property  found, "  by  the  sberifF  of  Wash- 
ington county.  In  December,  1874,  a  chan- 
cery suit  was  brought  in  the  circuit  court  ct 
Wythe  county  against  said  MacConnell,  by 
tbe  executors  of  said  J.  W.  Taylor,  for  the 
purpose  of  subjecting  to  sale  the  land  sold 
said  MacConnell  by  Williaoi  and  A.  O. 
Cox,  for  tbe  satisfaction  of  said  judgment, 
and  enforcing  the  vendor's  lien  as  to  said 
last  note;  and  on  the  6th  day  of  March,  1875, 
a  decree  was  obtained  in  said  court  in  favor 
of  said  Taylor's  executors  for  tbe  sum  of 
86,200,  and  the  sale  of  said  land  directed.  It 
seems,  however,  that  in  the  month  of  Feb- 
ruary, 1874,  one  Adam  Groseclose  brought  a 
chancery  suit  in  the  circuit  court  of  Wythe 
county,  Va.,  to  enforce  certain  liens  against 
said  tract  of  land  sold  by  said  William  and 
A.  G.  Cox  to  said  Thomas  G.  MacConnell, 
which  liens  existed  against  said  MacConnell's 
land,  and  were  prior  to  tbe  sale  made  by  said 
William  and  A.  G.  Cox  to  T.  G.  MacConnell, 
and  tbe  said  suit  in  chancery  brought  by  the 
executors  of  J.  W.  Taylor  was  consolidated 
therewith,  and  such  proceedings  were  taken 
in  said  suits  that  a  decree  was  rendered 
therein  directing  a  sale  of  said  land  to  satisfy 
said  liens,  which  were  prior  and  superior  to 
the  vendor's  lien  reserved  by  said  Coxes  in 
their  conveyance  to  said  MacConnell;  that 
said  tract  of  land  was  sold  by  a  commissioner 
appointed  by  said  court,  and  brought  $4,000, 
and,  after  satisfying  said  prior  liens  which 
existed  against  said  lands  at  the  time  said  T. 
6.  MacConnell  purchiised  it,  the  entire  pur- 
chase money  was  absorbed  and'  consumed, 
with  the  exception  of  about  $209.  At  that 
time  said  T.  G.  MacConnell  was  the  owner 
of  several  other  tracts  of  land  situated  in  tbe 
county  of  Wythe,  Va.,  and  continued  to  owu 
said  lands  for  several  years  thereafter,  as  is 
shown  by  the  deed  of  trust  dated  the  1st  day 
of  September,  1876,  executed  by  said  Mac- 
Connell to  John  G.  Kreger,  trustee,  on  the 
land  conveyed  to  him  by  Isaac  Fainter  and 
Eveline  Painter.  Tbe  land  was  afterwards 
sold  on  the  8th  day  of  March,  1880,  by  said 
Kreger,  trustee,  and  at  said  sale  David  G. 
Thomas,  tbe  cestui  que  trtwt,  became  the 
purchaser,  and  he  afterwards  sold  the  same  to 
Crockett  &  Co.,  of  Wythe  county,  for  $6,000, 
which  sales  took  place  without  objection  on 
the  part  of  any  of  the  judgment  creditors  of 
MacConnell ;  and,  if  any  objection  had  been 
made  by  the  executors  of  John  W.Taylor,  they 
would  have  been  unavailing,  for  the  reason 
that  tbe  consideration  for  the  obligations  on 
which  tbe  judgments  had  been  obtained  by 
said  executors  had  failed  by  reason  of  prior 
liens  upon  the  land  for  which  they  were  ex- 
ecuted by  said  MacConnell  to  said  Coxes,  and 
this  is  mentioned  merely  to  show  that  if  tbe 
judgments  obtained  by  said  executors  of 
Taylor  had  been  valid  there  was  plenty  of 
property  to  satisfy  them,  and  that  they  were 
not  lost  by  want  of  diligence  on  tbe  part  of 
said  executors.  About  this  time,  or  shortly 
afterwards,  the  Lynchburg  Insurance  St, 
Banking  Company  and  others  instituted  a 
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chancery  suit  In  the  circuit  court  of  TVash- 
ingtoD  county,  to  subject  the  lands  of  said 
T.  G.  MacConnell  in  that  county  to  tlie  sat- 
isfaction of  certain  judgment  liens  set  forth 
and  described  in  their  bill,  and  in  January, 
1878.  said  cases  were  referred  to  a  commis- 
sioner to  ascertain  the  liens  existing  thereon, 
and  tbeir  priorities.  L.  T.  Casby,  one  of  the 
commissioners  of  said  court,  U>o)l  said  ac- 
count,  and  during  the  time  he  was  taking 
the  same  the  judgment  of  William  and  A. 
O.  Cox,  for  the  Use  of  Frazier  and  Smith,  Ex- 
ecutors of  the  Estate  of  John  W.  Taylor,  De- 
eeased,  v.  T.  6.  MacConnell,  obtained  as 
aforesaid  in  the  county  of  Washington  at  the 
May  term,  1874,  for  the  sum  of  $(3,100,  with 
legal  interest  from  the  1st  day  of  October, 
1^1,  till  paid,  and  costs,  $10.77,  was  pre- 
sented before  said  commissioner,  and  the 
(daintifb  sought  to  have  it  allowed  in  ac- 
cordance with  its  date  and  priority  in  said 
account,  but  an  exception  was  filed  to  the  al- 
lowance of  said  judgment  as  a  lien  to  be  sat- 
isfied in  said  suit,  "because  said  judgment 
was  rendered  against  said  MacConnell  upon 
a  note  for  the  purchase  price  in  part  of  a 
tract  of  land  in  the  county  of  Wythe  sold  by 
■aid  Coxes  to  bim,  and  after  said  sale  to  said 
MacConnell  the  tract  of  land  whs  sold  for 
Uens  upon  said  land  against  the  said  Coxes, 
which  were  entitled  to  preference  over  the 
daim  of  MacConnell  as  purchaser,  which 
prior  liens  were  mostly  for  purchase  money 
due  from  said  Coxes  on  said  land,  and  by 
reason  of  these  liens  said  land  was  wholly 
lost  to  said  MacConnell,  and  it  would  be  in- 
equitable to  subject  the  lands  of  said  Mac- 
Connell to  the  payment  of  said  judgment;" 
and  the  record  in  the  case  of  Groseclose  v. 
Oox  et  al.,  from  the  circuit  court  of  Wythe 
eonnty,  was  presented  before  said  commis- 
doner  in  support  of  said  exception,  which  ex- 
ception was  sustained  by  the  commissioner, 
and  his  action  was  confirmed  by  the  court  by 
reason  of  the  fact  that  the  subject  which  was 
the  consideration  of  such  judgment  had  been 
kst  to  said  MacConnell.  On  the  26th  day  of 
Jane,  1877,  the  executor  and  heirs  at  law  of 
John  W.  Taylor,  deceased,  brought  a  chan- 
cery snit  in  the  circuit  court  of  McDowell 
county  against  James  O.  Cox  and  William 
Cox,  the  object  of  which  was  to  subject  two 
tracts  of  land  situated  in  said  county,  and  be- 
longing to  the  defendant  James  O.  Cox,  to 
the  payment  of  a  debt  due  said  executor  of 
the  estate  of  John  W.  Taylor,  deceased,  the 
sum  of  $262.50,  with  interest  thereon  from 
the  2d  day  of  April,  1870,  till  paid,  and  also 
a  debt  due  plaintiffs  from  said  James  O.  Cox, 
for  the  sum  of  $3,663.79,  with  interest  there- 
on from  the  1st  day  of  April,  1873,  till  paid. 
In  said  suit  an  order  of  attachment  was  sued 
oat  and  levied  upon  the  lands  of  said  defend- 
ant James  0.  Cox,  and,  the  defendants  being 
non-residents,  an  order  of  publication  was 
taken  and  published  against  them.  The 
I^aiotiffs  in  their  bill  allege  the  facts  with 
regard  to  the  execution  of  the  note  by  the  de- 
fendants James  O.  Cox,  William  Cox,  and 


.John  W.  Taylor  to  Susan  Spiller  for  $2,613, 
with  interest  thereon  from  the  2d  day  of 
August,  1858;  also,  as  to  judgment  being 
taken  upon  said  note  against  the  makers 
thereof,  they  also  allege  that  an  execution  on 
said  judgment  was  issued  and  directed  to  the 
sheriff  of  Tazewell  county ;  and  that  $262.50 
were  realized  in  said  county  out  of  the  per- 
sonal property  of  said  John  W.  Taylor,  and 
to  which  amount  said  judgment  was  cred- 
ited as  of  the  12th  day  of  April,  1870.  They 
also  state  the  facts  with  reference  to  the  lands 
belonging  to  the  estate  of  John  W.  Taylor, 
deceased,  situated  in  the  county  of  Tazewell, 
being  sold  at  the  suit  of  said  Susan  Spillerto 
satisfy  her  judgment  against  said  J.  O.  Cox, 
William  Cox,  and  John  W.  Taylor,  and  that 
said  John  W.  Taylor  died  during  the  penden- 
cy of  said  suit,  and  that  said  land  when  sold 
was  the  property  of  the  plaintiffs  John  M. 
Smith  and  Margaret,hi8  wife,  Jacob  T.  Frazier 
and  Maria,  his  wife,  James  C.  Moore  and 
Sarah  E.,  his  wife,  and  Julia  S.  Taylor,  as 
devisees  of  John  W.  Taylor,  and  that  the 
judgment  of  said  Susan  Spiller  for  which 
said  lands  were  sold  amounted  to  $3,663.79. 
They  also  set  foith  the  facts  in  regard  to  the 
transfer  of  said  MacConnell  notes  to  J.  T. 
Frazier,  one  of  the  executors  of  said  John 
W.  Taylor,  as  collateral  security,  with  au- 
thority to  use  them  so  far  as  tbey  would  pay 
said  judgment  of  Susan  Spiller  against  J.  O. 
Cox,  William  Cox,  and  John  W.  Taylor;  and 
they  also  state  the  efforts  they  made  to  col- 
lect said  collaterals,  and  tbeir  failure  to  re- 
alize anything  thereon.  They  then  allege 
that  the  defendant  J.  O.  Cox  is  the  owner  of 
two  tracts  of  land  lying  in  McDowell  coun- 
ty,— one  containing  9,988  acres,  the  other 
1,730  acres ;  that  said  James  0.  Cox  is  insolv- 
ent, and  is  a  non-resident  residing  in  the 
state  of  Tennessee;  and  pray  that  said  J.  M. 
Smith,  as  executor  as  aforesaid,  may  recover 
of  the  said  J.  O.  Cox  the  sum  of  $262.50, 
with  interest  thereon  from  the  12th  day  of 
April,  1870,  and  that  the  plaintiffs  also  re- 
cover the  further  sum  of  $3,668.79,  with  in- 
terest from  the  1st  day  of  April,  1873,  being 
the  residue  of  said  judgment  of  said  Susan 
Spiller  for  the  payment  of  which  the  lands 
of  plaintiffs  were  sold  as  aforesaid;  that  they 
have  a  right  to  attach  the  lands  of  said  J.  O. 
Cox  lying  in  said  county  of  McDowell  foi 
the  payment  of  said  debts,  he  being  a  non- 
resident, and  that  they  have  sued  out  attach- 
ments against  the  lands  aforesaid,  which 
have  been  levied  thereon. 

The  bill  in  this  cause  was  filed  at  July 
rules,  1877,  and  security  for  costs  was  then 
required  from  plaintiffs.  At  August  rules 
following,  the  security  for  costs  was  given. 
At  the  Octol)er  term,  1877,  additional  secu- 
rity for  costs  was  required  by  the  defendants, 
and  promptly  given  by  the  plaintiffs,  and  a 
motion  was  then  made  to  quash  the  attach- 
ment issued  in  this  cause,  which  motion  was 
sustained.  The  defendants  then  tendered 
their  demurrer  to  plaintiff's  bill,  and  the  de- 
fendant William  Cox  tendered  bis  answer  to 
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the  same.  At  the  October  term,  1884,  of  said 
circuit  court,  a  decree  was  rendered  in  which 
it  is  recited  that  the  cause  came  on  to  be 
heard  upon  the  bill  and  exhibits  filed  there- 
with, the  attachment  duly  levied  on  the  lands 
of  the  defendant  J.  O.- Cox,,  the  answer  of 
William  Cox  and  exhibits  therewith,  the  rep- 
lication to  said  answer,  and  the  depositions 
taken  and  former  orders  in  the  cause,  etc. ; 
and  said  decree  proceeds  to  decree  in  favor  of 
the  plaintiff  .John  M.  Smith,  as  executor,  the 
sum  of  $227.14,  with  interest  from  date  of 
decree,  and  in  favor  of  John  M.  Smith,  in  his 
own  right,  and  the  other  plaintiffs,  the  sum 
of  $3,653.79,  with  interest  from  the  12th  day 
of  April,  1873,  till  paid,  and  costs, — holding 
that  the  plaintiffs  have  a  lien  on  the  lands  of 
the  defendant  James  O.  Cox,  lying  in  Mc- 
Dowell county,  by  reason  of  their  attachment, 
and  directing  a  sale  of  said  lands  by  a  special 
commissioner.  On  the  9th  day  of  April, 
1885,  James  O.  Cox  appeared,  and  presented 
bis  petition,  praying  tiie  court  to  restrain  the 
plaintiffs  and  the  commissioner  from  further 
proceeding  under  the  decree  of  October  term, 
1884,  and  for  a  rehearing  of  the  cause,  which 
prayer  wa»  granted,  and  said  petition  was 
filed:  and  at  the  May  term,  1886,  said  decree 
rendered  at  the  October  term,  1884,  directing 
a  sale  of  said  lands,  was  set  aside,  and  leave 
was  granted  said  J.  O.  Cox  to  file  his  answer, 
which  was  accordingly  done;  and  at  a  subse- 
quent day  the  plaintiffs,  after  objecting  to 
said  answer,  and  having  their  objection  over- 
ruled, replied  generally  thereto.  The  answers 
of  both  James  O.  Cox  and  William  Cox  filed 
in  this  cause  make  no  contest  as  to  the  valid- 
ity of  the  plaintiffs'  claims  originally,  but, 
by  way  of  avoiding  and  preventing  a  decree 
for  the  same,  they  claim  that  the  executors 
of  John  W.  Taylor's  estate  did  not  use  due 
diligence  in  the  collection  of  the  MacConnell 
not^  assigned  to  them  as  collaterals;  that  if 
the  lands  for  which  the  MacConnell  notes 
were  executed  as  part  of  the  purchase  money 
were  insulBcient  to  pay  the  same,  or  were 
absort)ed  by  the  payment  of  prior  liens,  that 
they  should  have  amended  their  bill  filed  in 
Wythe  county,  and  proceeded  against  the 
otber  lands  of  MacConnell  lying  in  said  coun- 
ty; that  they  were  not  parties  to  the  proceed- 
ings in  the  courts  of  Washington  and  Wythe 
counties,  and  that  said  executors  should  have 
appealed  from  the  decree  of  the  circuit  court 
of  Washington  county  rendered  on  the  20th 
day  of  January,  1880,  or  notified  the  defend- 
ants thereof,  so  that  they  could  have  appealed ; 
and  that  the  plaintifis,  while  holding  said 
collaterals,  could  not  proceed  on  their  origi- 
nsJ  claim. 

It  will  be  perceived  that  the  judgment  of 
the  circuit  court  of  Washington  county  for 
lis,  100,  with  interest  from  the  1st  day  of  Oc- 
toljer,  1871,  till  paid,  and  costs,  $10.77,  which 
bears  date  May,  1874,  and  was  docketed  Oc- 
tober 21,  1874,  and  which  was  rejected  by 
Commissioner  L.  T.  Casby  in  ascertaining 
the  liens  upon  the  lands  of  T.  O.  MacConnell 
in  the  chancery  suit  in  Washington  county. 


and  wliose  action  was  confirmed  by  the  court, 
was  a  judgment  in  the  names  of  William 
Cox  and  Augustus  G.  Cox,  who  sued  for  the 
benefit  of  Jacob  T.  Prazier  and  John  W. 
Smith,  executors  of  John  W.  Taylor,  do- 
ceased,  agiiiust  said  T.  O.  MacConnell  and 
William  Cox,  one  of  the  defendants  in  this 
suit  being  tlje  assignor  of  said  MacConnell; 
and  in  the  case  of  Groodall  v.  Stuart,  2  Hen. 
&  M.  105,  it  was  held  that  a  return  of  "No 
property  found"  on  an  execution  against  the 
obligor  was  sufficient  to  charge  the  assignor. 
In  the  case  of  Wilson's  Adm'r  v.  Barclay's 
Ex'r,  22  Grat.  534,  it  was  held  that  it  was  the 
duty  of  the  assignee  to  diligently  pursue  a 
specific  lien  before  hecan  have  recourse  upon 
the  assignor.  In  this  case  there  was  a  ven- 
dors' lien,  and  that  was  diligently  pui-sued 
until  it  was  exhausted.  It  is,  however, 
claimed  by  tlie  defendants  that  the  executors 
of  the  estate  of  said  Taylor  should  have  ap- 
pealed from  the  action  of  the  circuit  court  of 
Washington  county  in  refusing  to  allow  said 
judgment  against  said  MacConnell  to  be 
proved  in  the  case  of  Lynchburg  Ins.  Go. 
V.  MacConnell  and  others,  in  Washington 
county.  That  this  was  not  a  condition  pre- 
cedent to  the  right  of  recovering  said  judg- 
ment against  the  defendants  seems  to  have 
been  decided  in  the  case  of  Arnold  v.  Hick- 
man, 6  Munf .  15,  where  it  is  held,  if  a  Judg- 
ment of  a  county  court  be  assigned,  and  aft- 
erwards reversed  by  a  superior  court  of  law, 
the  assignee  may  thereupon  sue  the  assignor, 
without  carrying  the  case  to  the  court  of  ap- 
peals. It  appears  that  tlie  circuit  court  of 
McDowell  county  in  its  decree  rendered  at 
the  October  term,  1886,  sustained  the  de- 
murrer of  James  O.  Cox  to  the  phiintiff's  bill, 
and  on  their  motion  they  had  leave  to  amend 
at  bar,  which  was  accordingly  done,  and 
there  was  no  demurrer  or  objection  to  the 
bill  as  amended;  and  the  decree  recites  that 
the  cause  came  on  to  be  heard  upon  the  bill 
as  amended,  and  exhibits  therewith  filed,  the 
attachment  duly  levied  upon  the  lands  of  the 
defendant  James  0.  Cox,  the  answers  of 
William  and  James  Cox,  and  exhibits  there- 
with filed,  and  the  replications  thereto,  etc. 
Counsel  for  the  appellants,  however,  insisted 
in  their  argument  of  this  case  that  the  court 
should  have  continued  said  case  for  one  term, 
when  the  defendants'  demurrer  was  sus- 
tained, and  the  plaintiffs  were  allowed  to 
amend  at  bar.  A  sufficient  reply  to  this 
claim  consists  in  the  fact  that  no  such  delay 
was  asked,  and  I  do  not  understand  such  a 
delay  to  be  in  accordance  with  the  practice  in 
this  state. 

The  defendant  James  O.  Cox  had  already 
filed  an  answer  which  was  responsive  to  the 
allegation  inserted  in  the  bill  by  way  of 
amendment, — at  least,  the  defendants  seemed 
to  so  consider  their  answers,  as  they  tendered 
no  demurrer  or  answer  to  said  bill  as  amend- 
ed,— and  the  cause  came  on  to  be  heard  upon 
the  bill  as  amended  and  the  answers,  etc. 
Under  the  circumstances  detailed,  1  do  not 
consider  that  the  circuit  court  of  McDowell 
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eonnty  erred  in  hearing  said  cause  when  it 
did,  without  farther  delay. 

A  question  of  some  diflSculty,  and  about 
which  there  has  been  considerable  contro- 
versy, both  in  the  state  of  Virginia  and  in 
this  state,  is  suggested  by  the  fact  that  the 
attachment  sued  out  in  this  case,  and  which 
was  levied  on  the  lands  of  the  defendant 
James  O.  Ck>x,  mentioned  and  described  in 
the  bill,  was  quashed  by  the  court  several 
years  before  the  final  decree  was  rendered, 
and,  so  far  as  appears  from  the  printed  rec- 
ord, no  other  afiBdavit  was  filed  and  no  other 
attachment  issued,  and  yet  the  final  decree 
recites  tl>at  the  cause  came  on  to  be  heard 
upon  the  attachment  duly  levied  upon  the 
l^ida  of  the  defendant  James  O.  Cox,  and 
holils  tliat  the  plaintiffs  have  a  lien  by  reason 
of  their  said  attacliment  on  the  9,988-acre 
tract  of  land  of  the  defendant  James  0.  Cox 
lying  in  McDowell  county,  and  directs  that 
unless  the  sums  therein  decreed  be  paid 
within  30  days,  that  the  lands  be  sold  by  a 
commissioner  therein  named,  upon  the  terms 
and  provisions  therein  set  forth.  In  the 
case  of  O'Brien  v.  Stephens,  found  in  11 
Gntt.  610,  the  court  of  appeals  of  Virginia, 
acting  upon  a  statute  passed  AprU  3, 1852, 
which  is  almost  identical  with  ours,  holds 
that,  "if  an  absent  defendant  does  not  ap- 
pear in  the  cause,  there  cannot  be  a  personal 
decree  against  him,  but  the  attached  effects 
can  alone  be  subjected;  but,  if  he  does  ap- 
pear, there  may  be  a  peraonal  decree  only 
against  him,  or  there  may  be  both  a  personal 
decree  and  a  decree  subjecting  the  attached 
effects."  This  is  the  language  used  in  the 
fourth  section  of  the  syllabus  in  that  case. 
Judge Samubls,  however,  in  deliveiing  the 
opinion  of  the  court  in  that  case,  on  page 
613,  says:  "The  defendants,  however,  ap- 
peared and  made  defense;  thereby  putting 
tiiemselves  fully  under  the  control  of  the 
eourt  for  every  legitimate  purpose  in  the 
cause.  The  attachment  was  intended  to  per- 
fDrm  two  several  and  distinct  functions, — 
one  to  give  the  absent  defendant  notice  of 
the  suit  brought  against  him.  This  mode  of 
giving  notice  by  levying  on  property  was 
formerly  in  familiar  use.  In  the  case  before 
ta  it  became  unnecessary  to  resort  to  this 
mode  of  notice,  inasmuch  as  the  absent  de- 
fendant appeared  and  defended  himself.  The 
other  f unftion  of  the  attachment  is  to  give 
eomplainants  security  for  the  payment  of 
their  demand.  This  operation  of  the  attach- 
ment is  wliolly  for  the  benefit  of  the  com- 
^ainaots;  if  waived  or  omitted,  it  can  in  no 
wise  injure  the  defendant,  seeing  that  he  has 
already  had  notice  to  defend  himself  and  lias 
acted  accordingly.  The  complainants,  if 
ttiey  elect  to  do  so,  may  waive  a  part  of  their 
remedy  and  rely  upon  another  part.  They 
may  therefore  take  a  mere  personal  decree 
agadnst  the  defendants  before  the  court, 
which  decree  the  court  in  virtue  of  its  juris- 
dii^ion  over  the  parties  now  before  it  may 
lawfully  render,  or  they  may  hereafter  resort 
to  the  remedy  by  attachment,  seeing  that  the 


statute  authorizes  such  resort  after  the  suit 
is  brought."  Again,  on  page  613,  he  says: 
"I  am  therefore  clearly  of  opinion  that  the 
only  decree  complainants  could  have  had 
against  Stephens,  if  he  had  not  appeared  and 
made  defense,  would  have  been  for  satisfac- 
tion out  of  bis  property  attached  under  the 
process  provided  by  the  statute  of  1852." 
Now,  it  will  be  perceived  that  the  claim  as- 
serted in  the  case  of  O'Brien  v.  Stephens  was 
purely  legal  in  its  character,  it  being  a  suit 
upon  a  forfeited  forthcoming  bond;  but  the 
court  holds  that  the  nature  of  the  claim  as- 
serted, the  residence  of  the  defendant  Ste- 
phens, and  the  location  of  his  property  gave 
to  the  circuit  court  jurisdiction  of  the  sub- 
ject. In  this  case  no  attachment  had  been 
sued  out  or  levied,  but  the  court  held  that 
the  case  stated  in  the  bill  was  such  that  the 
aflidavit  might  be  made  and  the  attachment 
sued  out  after  the  bill  was  filed,  and  that  the 
affidavit  and  attachment  were  not  essential 
to  the  jurisdiction  of  the  court  at  the  time  the 
cause  was  heard  on  demurrer.  In  the  case 
of  Cirode  v.  Buchanan,  a  report  of  which  is 
found  in  22  Orat.  205,  it  seems  that  a  bill 
was  filed  in  the  circuit  court  of  Smith  coun- 
ty, Va.,  by  an  administrator,  in  which  he 
sets  out  a  money  decree  obtained  in  the  dis- 
trict court  of  chancery  for  the  Nortliern  dis- 
trict of  Alabama,  against  one  Frank  A.  San- 
ders, for  812,271.49  and  costs,  in  which  bill 
the  plaintiff  sets  up  that  said  defendant  has 
no  property  in  Alabama  out  of  which  said 
decree  can  be  satisfied,  but  he  has  a  large 
and  valuable  real  estate  in  the  stale  of  Vir- 
ginia, and  witldn  the  jurisdiction  of  the 
court,  describing  it  as  being  an  undivided 
interest  in  certain  tracts,  of  land  situated  in 
said  county,  and  alleging  that  said  Frank 
A.  Sanders  is  a  non-resident  of  the  state  of 
Virginia,  and  staling  the  object  of  said  suit 
to  be  to  subject  said  undivided  interest  in 
said  land  to  sale  to  pay  said  debt.  This  suit 
was  contested  by  W.  Y.  Cirode,  the  assignee 
in  bankruptcy  of  said  Frank  A.  Sanders. 
This  proceeding  was  under  the  act  of  1852, 
amending  the  Code  of  1849i  by  adding  these 
words  at  the  commencement  of  section  11  of 
chapter  151,  to- wit:  "  A  claim  to  any  debt  or 
to  damages  for  breach  of  any  contract  aj^nst 
a  person  who  is  not  a  resident  of  this  state, 
but  who  has  estate  or  debts  due  him  within 
the  same,  may,  if  such  claim  exceed  $20,  ex- 
dusive  of  interest,  be  maintained  in  any 
court  of  equity  for  a  county  or  corporation, 
in  which  there  may  be  any  such  estate,  or  a 
defendant  owing  any  debt  to  such  non-resi- 
dent;" and  Judge  MoNcxmJS,  in  delivering 
the  opinion  of  the  court,  (page  215,)  says: 
"The  effect  of  this  amendment  was  to  give 
to  a  creditor  having  a  legal  claim  against  a 
debtor  residing  out  of  the  state,  and  owning 
estate  or  effects  therein,  the  same  right  to 
bring  a  foreign  attachment  suit  in  equity  as 
he  would  have  had  before  the  Code  of  1849; 
the  only  difference  l>eing  that  since  the 
amendment  be  has  had  an  election  to  sue  at 
law  or  in  equity  in  such  a  case,  whereas  he- 
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fore  the  Code  of  1849  be  could  sue  in  equity 
only." 

Now,  to  the  first  section  of  chapter  106  of 
the  Code  of  West  Virginia,  which  provided 
when  and  how  an  attachment  miglit  be  sued 
out  in  a  suit  at  law  or  in  equity,  and  what 
aflSdavit  was  required  to  be  made  at  the 
commencement  of  the  suit,  or  at  any  time 
thereafter  and  before  Judgment,  an  amend- 
ment was  made,  which  was  passed  February 
27,  1871,  in  these  words:  "Section  1  of  chap- 
ter 106  of  the  Code  of  West  Virginia  is  here- 
by amended  by  adding  at  the  end  tliereof  the 
following:  '  A  claim,  whether  legal  or  equi- 
table, for  any  debt  or  liability  arising  out  of 
contract  against  a  foreign  corporation  or  a 
non-resident  of  this  state,  may  be  sued  for 
and  recovered  in  a  court  of  equity,  and  an 
attachment  in  any  action  at  law  or  suit  in 
equity  may  be  sued  out  as  provided  in  this 
section,  whether  the  debt  or  demand  be  due 
or  not;  but  the  affidavit,  in  case  the  debt  or 
demand  he  not  due,  shall  show  at  what  time 
it  will  become  due.'"  It  will  thus  be  per- 
ceived that  the  statute  under  which  the  bill 
was  filed  and  proceedings  taken  in  the  case  at 
bar  is  very  similar,  if  not  identical,  with  the 
statute  which  Judge  Monoube  is  discussing 
in  the  case  of  Cirode  v.  Buchanan,  and  on 
page  216  he  says:  "The  grounds  for  equita- 
ble relief  in  such  a  case  are  threefold:  (1) 
That  a  debt  is  due  to  the  plaintiff;  (2)  that 
the  debtor  is  a  non-resident  of  the  state;  (3) 
that  he  has  estate  or  effects  within  the 
state. "  All  of  these  matters  seem  to  have 
been  clearly  and  properly  alleged  by  the 
plaintiffs,  J.  M.  Smith  and  others,  and  in 
addition  thereto  they  allege  that  titey  are  en- 
titled to  recover  the  debt  in  the  bill  de- 
scribed, and  that  the  only  means  they  have 
of  realizing  said  debt  is  to  resort  to  the  lands 
of  James  5.  Cox,  who  is  a  non-resident  of 
the  state,  and  that  they  have  a  right  to  at- 
tach and  subject  said  real  estate  belonging  to 
said  J.  0.  Cox  lying  in  the  county  of  Mc- 
Dowell to  the  payment  of  said  debts.  These 
allegations,  if  true,  clearly  entitle  the  plain- 
tiffs to  relief  in  a  court  of  equity.  In  the 
case  of  Coleman  t.  Waters,  13  W.  Va.  278, 
which  was  a  suit  in  the  nature  of  a  foreign 
attachment,  this  court  held  that,  "when  a 
court  of  equity  has  properly  taken  jurisdic- 
tion of  a  cause  against  an  absent  defendant, 
it  must  proceed  to  give  relief  according  to 
the  principles  of  equity,  and,  if  the  absent 
defendant  appear  and  answer,  there  may  be 
a  personal  decree  only  against  him,  or  there 
may  be  both  a  personal  decree  and  a  decree 
subjecting  the  attached  effects."  In  that 
case,  it  is  true,  an  onler  of  attachment  was 
sued  out  and  levied,  but  a  personal  decree 
was  taken  against  the  absent  defendant, 
without  subjecting  to  sale  th6  estate  at- 
tached. Judge  Hatmomd,  in  delivering  the 
opinion  of  the  court  in  that  case,  quoted 
with  approval  the  case  of  O'Brien  v.  Ste- 
phens, above  referred  to,  holding  that  if  the 
absent  defendant  does  appear  there  may  be  a 
personal  decree  only  against  him,  or  there 


may  be  a  personal  decree,  and  a  decree  sub- 
jecting the  attached  effects;  and  if  the  debt- 
or appears,  and  the  attachment  has  not  been 
sued  ont  or  levied,  there  may  still  be  a  per- 
sonal decree  against  him;  or  the  plaintiff 
may,  after  the  debtor's  appearance,  make  the 
affidavit,  sue  out  an  attachment,  and  have  it 
levied  on  the  effects  of  the  debtor,  and  have 
them  subjected;  holding  that,  "at  the  time 
said  suit  was  commenc^,  to-wit,  on  the  7th 
of  October,  1872,  and  since,  the  law  of  this 
state  relative  to  foreign  attachments  in  eq- 
uity against  non-residents  was  and  is  the 
same  substantially,  as  to  matters  in  question 
in  that  case,  as  the  law  in  Virginia  under 
which  said  case  of  O'Brien  t.  Stephens  was 
decided." 

In  the  light  of  these  decisions,  then,  I  am 
of  the  opinion,  upon  the  case  presented  by 
the  record,  that,  notwithstanding  the  fact 
that  the  attachment  issued  in  the  cause  was 
quashed,  the  circuit  court  of  McDowell 
county  had  a  right,  even  if  there  was  no 
attachment,  after  the  appearance  of  the  de- 
fendant Jumes  O.  Cox  to  render  a  personal 
decree  against  him  for  the  sum  of  $6,5U7,40, 
in  favor  of  John  M.  Smith  in  his  own  right, 
and  Margaret  S.  Smith,  his  wife.  Jacob  T. 
Frazier  and  Maria  V.,  his  wife,  James  0. 
Moore  and  Sarah  E.,  bis  wife,  and  Henry 
Harrison,  administrator  of  India  Moore,  de- 
ceased, with  legal  interest  from  the  date  of 
the  decree,  and  costs.  But  can  it  be  held  by 
this  court  that  tliere  was  no  attacliment  in 
this  case  sued  out  and  levied  subsequent  to 
the  date  of  the  decree  at  the  October  term, 
1877,  of  the  circuit  court  of  McDowell 
county,  which  appears  to  have  quashed  the 
flrst  attachment  which  was  sued  out  in  the 
case,  in  the  face  of  two  decrees  rendered  in 
said  cause  at  subsequent  dates,  both  of  which 
recite  that  the  cause  came  on  to  be  heard  up- 
on the  attachment  duly  levied  upon  the  lands 
of  the  defendant  James  O.  Cox?  It  is  true 
that  the  clerk  of  the  circuit  court  in  copying 
said  record  does  not  copy  an  affidavit  or  at- 
tachment of  subsequent  date  to  the  decree 
quashing  said  first-named  attachment,  but 
the  statute  allows  an  attachment  to  be  sued 
out  after  the  institution  of  the  suit,  and  at 
any  time  before  judgment.  Is  it  to  be  pre- 
sumed that  the  circuit  court  of  said  county 
would  in  two  successive  decrees  recite  the 
fact  that  the  case  came  on  to  be  heard  upon 
the  attachment  sued  out  and  levied,  if  there 
was  no  such  attachment?  I  think  not.  In 
the  case  of  Moore  v.  Holt,  10  Grat.  284,  it  is 
held  that,  "  where  the  decree  states  that  the 
order  of  publication  against  the  absent  de- 
fendant had  been  duly  published,  it  is  to  be 
taken  in  an  appellate  court  that  everything 
required  by  the  statute  has  been  done;"  and 
in  this  case,  the  decrees  stating  that  the  case 
was  heard  upon  the  attachment  duly  levied 
upon  the  lands  of  the  defendant  James  0. 
Cox,  it  is  to  be  taken  that  there  was  an  at- 
tachment regularly  sued  out  and  properly 
levied  upon  said  lands.  I  am  therefore  of 
opinion  to  affirm  the  decree  of  the  circuit 
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court  of  McDowell  county  rendered  In  this 
case,  except  so  far  as  it  holds  that  the  sum 
of  $262.50  paid  by  John  W.  Taylor  in  bis 
life-time  on  tbe  judgment  of  stud  Susan  Spil- 
ler  is  barred  by  the  statute  of  limitations, 
and  ought  not  to  be  recovered  by  John  M. 
Smith,  executor  of  said  John  W.  Taylor,  and 
in  that  respect  said  decree  is  reversed,  as  no 
plea  of  the  statute  of  limitations  seems  to 
bave  been  pleaded  or  relied  on  in  this  case; 
and,  this  court  proceeding  to  render  such  de- 
cree as  should  have  been  rendered  by  the 
conrt  below  in  reference  to  tbe  amount  so 
paid  by  John  W.  Taylor  in  his  life-time,  it  is 
ordered,  adjudged,  and  decreed  that  tbe  de- 
fendant James  O.  Cox  do  pay  to  said  John 
M.  Smith,  executor  of  John  VV.  Taylor,  de- 
ceased, the  sum  of  8522.11,  the  amount  paid 
by  said  John  W.  Taylor  in  his  life-time  as 
foresaid,  with  interest  added  to  the  6th  day 
of  October,  1886,  the  date  of  said  decree, 
with  interest  thereon  from  that  date,  and 
that  said  sum  be  paid  out  of  the  proceeds  of 
said  land  when  sold;  and  this  cause  is  re- 
manded to  the  circuit  court  of  McDowell 
county  for  farther  proceedings  to  be  had 
therein,  and  the  appellants  must  pay  the 
costs  of  this  appeal. 

Snyder,  P.,  and  Green  and  Bramnon, 
JJ.,  concurred. 


(82  W.  Va.  184) 

Km  «t  al.  e.  Hughes'  Ez'rs  at  al. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 
Feb.  IS,  1889.) 

IdABILITT  OF  TbUBTSS  —  LlmTATIOir   OV  AOTIOXS. 

1.  Atnistee,actlngstrlotlT  within  the  line  Of  bis 
chity,  and  exeroising  reasonable  care  and  diligence, 
will  not  he  held  responsible  for  the  loss  or  depreci- 
ation of  the  trust  fund,  or  the  insolvency  or  mis- 
eonduct  of  any  person  who  may  have  possessed  it : 
bnt  if  that  line  of  duty  be  not  strictly  pursued,  and 
any  part  of  tbe  fund  he  invested  upon  securities 
not  authorized,  or  be  put  within  the  control  of  per- 
sons who  ought  not  to  be  intrusted  with  It,  when 
there  is  no  necessity  for  so  doing,  and  a  loss  be 
thereby  eventually  sustained,  such  trustee  will  be 
liable  to  make  it  eood,  however  unexpected  the  re- 
sult, however  little  likely  to  arise  from  tbe  course 
adopted,  and  however  free  such  oonduot  may  have 
been  from  any  improper  motive. 

i.  An  executor  is  directed  by  will  to  invest  a 
specified  sum  of  money  in  interest-bearing  bonds, 
and  pay  the  interest  thereon  to  a  I^atee  f  or lif  e,  and 
after  her  death  to  divide  the  fund  among  her  chil- 
dren. The  execntor  applied  to  the  cashier  of  a  bank, 
who  agreed  to  seU  him  United  States  bonds,  but 
without  seeingthebonds,or  knowing  thatthey  were 
in  the  bank,  ^d  the  cashier  tor  them  with  the  un- 
derstanding that  they  were  to  be  held  by  the  bank 
■nbject  to  his  order.  No  bonds  were  in  fact  ever 
put  in  the  bank  on  special  deposit  in  the  name  of 
the  exeoutor,  or  as  his  property,  but  the  cashier 
paid  to  him,  as  the  interest  matured  on  such  bonds, 
a  sum  equal  to  their  interest.  No  inquiry  was 
made  by  the  executor  for  the  bonds  nntif  after  the 
failure  of  tbe  bonk,  nearly  two  years  thereafter, 
when  it  was  ascertained  that  there  were  no  bonds 
there;  and  if  such  bonds  had  ever  been  deposited 
there,  they  had  been  appropriated  bytbe  cashier 
long  before  the  f  aUnre  of  tbe  bank.  Held,  the  ex- 
ecutor is  liable  for  the  trust  fund. 

S.  Where  the  relation  of  parties  is  that  of  trus- 
tee and  cettui  que  triMt,  the  statute  of  limitations 
doer  not  commence  to  run  until  there  has  been  an 
open  denial  and  repudiation  of  tbe  trust  by  the 
trustee,  brought  home  to  the  cestui  qpte  tnuft  in 


such  a  manner  as  will  require  the  latter  to  act  •• 
upon  an  asserted  adverse  title. 
(Syllatma  by  the  Court.) 

Appeal  from  circuit  court,  Ohio  county. 

Suit  by  Mary  Key  and  others  against 
Thomas  Hughes'  executors  and  others.  De- 
fendants appeal. 

H.  if.  Rttasell,  for  appeUants.  John  H. 
Holt,  for  appellees. 

Sittder,  p.  Appeal  from  the  decrees  of 
tbe  circuit  court  of  Ohio  county,  pronounced 
in  a  suit  brought  September  11, 1886,  by  Mary 
Key  and  her  children  against  tlie  executors  of 
Thomas  Hughes,  deceased.  Tbe  plaintiffs' 
bill  avers  that  Mary  Leech,  late  of  the  city  of 
Wheeling,  by  her  last  will  directed  her  exeo- 
utor,  the  said  Thomas  Hughes,  to  set  apart 
$5,000  of  her  estate,  and  invest  tbe  same  in 
interest-bearing  bonds,  and  pay  tbe  interest 
or  dividends  derived  therefrom  to  Mary  Key 
during  her  life,  and  at  her  death  to  divide 
the  principal  equally  among  the  children  of 
said  Mary;  that  said  Hughes,  on  July  13, 
1868,  duly  qualified  as  such  executor,  set 
apart  said  $5,000,  and,  after  paying  the 
United  States  succession  tax,  there  remained 
in  bis  hands  as  a  trust  fund  for  tbe  plaintifis 
$4,807.76,  which  he  in  July,  1869,  invested 
in  United  States  bonds  of  the  par  value  of 
$4,500,  the  premium  thereon  being  at  that 
time  $307.70;  that  from  time  to  time  the  ex- 
ecutor paid  to  the  plaintiff  Mary  Key  the  in- 
terest on  said  bonds,  but  since  the  year  1873 
she  has  never  recei  ved  any  statement  of  ao- 
count  from  tlie  executor,  nor  has  he  made 
any  settlement  before  any  commissioner  or 
court,  showing  such  account;  that  he  claimed 
to  have  deposited  said  bonds  for  safe-keeping 
in  the  Wheeling  Savings  Institution,  a  bank 
doing  business  in  the  city  of  Wheeling  up  to 
about  the  month  of  February,  1871,  when  it 
became  insolvent,  and  ceased  to  do  business; 
that  the  executor  claimed  by  the  failure  of 
said  bank  the  said  bonds  had  been  wholly 
lost,  but  this  claim  was  not  made  until  April, 
1873,  more  than  two  years  after  the  alleged 
loss;  whether  said  bonds  were  in  fact  ever 
deposited  in  said  bank  or  not  the  plaintiffs 
have  no  information  other  than  the  mere 
statement  of  the  executor,  and  they  insist 
that  until  it  is  shown  that  said  bonds  were 
lost  without  the  fault  of  the  executor,  his  es- 
tate is  liable  therefor;  that  in  April,  1873, 
said  executor  represented  that  he  hud  pro- 
cured from  the  treasurer  of  said  bank  some 
securities  from  which  something  might  be 
realized,  and  that  he  would  advise  the  plain> 
tiff  Mary  Key  as  to  the  facts,  but  he  wholly 
failed  to  do  so;  that  notwithstanding  the 
claim  of  the  executor  that  said  fund  bad  been 
lost,  he  has  from  year  to  year  paid  to  the 
plaintiff  Mary  Key,  at  various  irregular 
times,  sums  of  money  on  account  of  said 
trust  fund,  his  last  payment  being  made  in 
November,  1885:  that  in  March,  1886,  tbe 
said  executor  died  testate,  and  the  defendants, 
on  March  19, 1886,  duly  qualified  as  his  ex- 
ecutors.   Tbe  prayer  of  the  bill  is  tliat  the 


Digitized  by 


v^oogle 


78 


SOUTHEASTERN  REPOBTEE,  Vol.  9. 


(W.  Va. 


estate  of  said  Thomas  Hughes,  executor  as 
aforesaid,  may  be  held  liable  for  said  trust 
fund;  that  a  trustee  may  be  appointed  to  hold 
and  invest  and  dispose  of  said  fund,  as  di- 
rected by  the  will  of  said  Mary  C.  Leech ;  and 
for  general  relief.  The  defendants  answered 
the  bill,  and  admitted  the  trust  fund  came 
into  the  hands  of  their  testator  as  executor 
of  Mre.  Leech  in  the  manner  stated  in  tlie 
bill;  that  the  trust  fund  had  been  invested  in 
United  States  bonds  of  the  issue  known  as 
"ten-forties,"  and  deposited  in  the  Wheeling 
Savings  Institution,  a  bank  of  good  repute 
and  financial  standing,  and  they  had  been 
feloniously  abstracted  therefrom  by  A.  C. 
Quarrier,  the  treasurer  of  said  banlc,  without 
the  knowledge  or  authority  of  said  HuKhes, 
and  wholly  lost  without  the  fault  of  said 
Hughes,  and  in  such  manner  as  to  relieve  his 
estate  from  any  liability  therefor.  The  de- 
fendants also  plead  the  statute  of  limitations, 
and  claim  that  the  laches  of  the  plaintiff  in 
the  assertion  of  their  alleged  demand  have 
been  such  as  to  forbid  any  relief  in  this  case. 
The  cause  was  finally  heard  on  June  2, 1888, 
on  the  depositions  filed,  the  report  of  a  com- 
missioner, aud  the  exceptions  thereto,  and 
the  court  held  and  decreed  that  the  estate  of 
Thomas  Hughes,  deceased,  was  chargeable 
with  the  principal  sum  of  94,500,  and  $316.57 
accrued  and  unpaid  interest  thereon,  and  ap- 
pointed James  P.  Rogers  trustee  to  collect 
and  administer  said  sums  according  to  the 
will  of  the  said  Mary  C.  Leech.  The  defend- 
ants obtained  this  appeal. 

The  important  inquiry  is,  are  the  facts  and 
circumstances  appearing  in  this  cause  of  such 
a  character  as  to  relieve  the  trustee,  Thomas 
Hughes,  and  bis  estate,  from  liability  for  the 
loss  of  said  trust  fund?  The  record  shows 
that  said  Hughes,  prior  to  July,  1869,  de- 
posited the  whole  trust  fnnd,  $4,807.76,  to 
bis  credit  as  executor  in  the  Wheeling  Sav- 
ings Institution,  a  bank  of  good  credit  and 
reputation  in  the  dty  of  Wheeling,  of  which 
A.  G.  Quarrier,  a  man  of  good  reputation 
and  business  qualifications,  was  then  the 
treasurer  or  cashier.  On  July  10, 1869,  the 
executor  drew  his  check  in  these  words: 
"Pay  to 10-40  bonds,  $4,500,  or  bear- 
er, forty-eight  hundred  and  seven  76-100 
dollars," — and  passed  it  to  said  A.  0.  Quarrier, 
who,  in  his  deposition,  says:  "To  the  best 
of  my  recollection  Mr.  Hughes  informed  me 
that  be  wished  to  purchase  as  executor  forty- 
five  hundred  dollars  in  United  States  ten- 
forty  bonds,  and  desired  me  to  procure  them 
for  him.  I  thereupon  agreed  to  sell  him  the 
bonds  at  the  then  existing  market  price,  and 
I  did  then  and  there  deliver  to  him  a  bill  of 
sale  for  said  bonds,  and  received  from  him  in 
payment  thereof  his  check  for  $4,807.76;  it 
being  understood  by  Mr.  Hughes  at  the  time 
that  the  bonds  were  in  New  York  city,  to  the 
eredit  of  the  Wheeling  Savings  Institution." 
Quarrier  further  says  that  this  transaction 
occurred  at  the  banking-honse  of  said  say- 
ings institution,  and  that  the  said  bonds  were 
to  remain  under  the  control  of  said  savings 


institution,  subject  to  the  order  of  Mr. 
Hughes  as  executor;  that  Mr.  Hughes  never, 
until  after  the  failure  of  said  hank,  asked  for 
or  received  any  such  bonds  from  said  bank; 
that  on  one  occasion  the  interest  was  paid  to 
Mr,  Hughes  in  coupons  of  ten-forty  bonds; 
and  whether  the  witness  detached  them  from 
bonds  that  were  in  the  bank,  or  whether  he 
bought  them,  he  does  not  remember,  and  on 
all  other  occasions  the  said  bank  paid  to  him 
the  value  of  the  interest  coupons  in  money. 
This  witness  further  says  that  the  probabili- 
ties are  that  he  did  not  have  the  bonds  in  the 
bank  awaiting  Mr.  Hughes'  demand  for  them 
to  give  the  order  to  purchase  them  in  New 
York,  they  being  held  subject  to  his  demand 
or  order;  but  no  demand  was  ever  made  for 
them,  nor  was  Mr.  Hughes  ever  informed 
that  the  bonds  had  been  purchased.  After 
the  failure  of  the  said  bank.  Us  books  showed 
that  under  date  of  July  10.  1869,  the  sum  of 
$4,874.76  bad  been  credited  to  the  American 
Exchange  National  Bank  of  New  York  on 
account  of  bonds  purchased  for  said  savings 
bank,  and  on  November  2,  1869,  the  saiid 
New  York  bank  is  charged  with  $4,845.45 
on  account  of  10-40  bonds  sold  to  it  by  said 
savings  bank.  Soon  after  its  failure  the  said 
savings  bank  made  an  assignment  of  all  its 
assets  to  D.  Lamb,  trustee,  for  the  benefit  of 
all  its  creditors,  without  preference.  Its  in- 
debtedness, principally  to  depositors,  amount- 
ed to  about  $350,000,  and  its  assets  realized 
less  than  $100,000.  It  was  indebted  to 
Hughes  over  $2,000,  on  account  of  deposits, 
in  Edition  to  bisafoi'esaid  claim  as  executor. 
Mr.  Lamb,  the  trustee,  in  April,  1871,  issued 
the  Hughes  certificates  for  the  amount  found 
by  the  books  of  the  bank  to  be  due  him  in  his 
own  right,  and  on  March  30, 1872,  he  issued 
a certi ficate  to  Hughes  in  these  words :  "This 
certifies  that  upon  adjustment  there  is  due 
to  Thomas  Hughes  forty-eight  hundred  and 
forty-five  dollars,  upon  certif.  No.  2,556, 
$1,000,  and  U.  S.  ten-forties,  misapproprii^ 
ed  by  treasurer,  $4,845.45,  entitled  to  such 
dividends  as  may  be  made  from  the  assets  of 
the  institution."  The  books  of  the  bank 
show  that  certificate  No.  2,556,  above  men- 
tioned, was  given  to  Hughes  by  Quarrier, 
cashier,  on  February  15,  1871,  for  a  deposit 
of  $3,000,  with  a  credit  for  $2,000  indorsed 
thereon,  leaving  $1,000  due  on  the  certifi- 
cate. This  would  seem  to  indicate  that  only 
$8,545  in  United  States  10-40  bonds  had  been 
misappropriated  by  Quarrier. 
■  Those  are  all  the  material  facts  appearing 
in  the  record  in  respect  to  the  management 
and  loss  of  the  said  trust  fund;  and  the  ques- 
tion presented  is,  do  they  show  such  care  and 
dUigence  on  the  part  of  the  executor  or  trus- 
tee as  to  relieve  him  from  liability  for  its 
loss?  The  law  is  stated  in  2  Lomax,  Ex. 
482,  (293.)  as  follows:  "The  result  of  tho 
best  authorities  on  this  subject  was  thus 
stated  by  Lord  Cottenhau:  'Although  a 
personal  representative,  acting  strictly  with- 
in the  line  of  bis  duty,  and  exercising  reason- 
able care  and  diligence,  will  not  be  rospon- 
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tOAe  for  the  fHilure  or  depredation  of  the 
fond  in  which  any  part  of  the  estate  may  be 
invested,  or  for  the  insolvency  or  misconduct 
of  any  person  who  may  have  possessed  it, 
yet,  if  that  line  of  duty  be  not  strictly  pur- 
soed,  and  any  part  of  the  property  be  invest- 
ed by  such  personal  representative  iu  funds, 
or  upon  securities  not  authorized,  or  be  put 
within  the  control  of  persons  who  ought  not 
to  be  Intrusted  with  it,  and  a  loss  be  thereby 
eventually  sustuined,  such  personal  represents 
ative  will  be  liable  to  make  it  good,  how- 
ever unexpected  the  result,  however  little 
Ul^ely  to  arise  from  the  course  adopted,  and 
however  free  such  conduct  may  be  from  any 
improper  motive.  •  *  *  Necessity,  wliicL 
indndes  the  regular  course  of  business  in  ad- 
ministering the  property,  will,  in  equity,  ex- 
onerate the  personal  representative.  But  if, 
without  such  necessity,  he  be  instrumental 
in  giving  to  the  person  failing  possession  of 
any  part  of  the  property,  he  will  be  liable, 
although  the  person  possessing  it  be  a  co^x- 
ecutor  or  a  co-administrator.'  "  Clough  v. 
Bond,  8  Mylue  &  C.  496;  Langford  v.  Gas- 
ooyne,  11  Ves.  888;  Sal  way  v.  Sal  way,  11 
£ng.  Ch.  215:  Challen  v.  Sbippam,  30  £ng. 
Ch.  555;  2  Williams;  Ex'rs,  1648. 

In  the  opinion  of  the  court  in  Elliott  v. 
Carter,  Judge  Lee,  after  reviewing  a  num- 
ber of  cases,  says:  "Many  other  oases  and 
opinions  of  learned  judges  might  be  ci^ 
tending  to  the  same  conclusions;  and  thefoir 
result  of  the  views  which  they  present  and 
the  reasoning  they  adopt  is  that,  where  a 
trustee  has  ad»d  in  good  faith  in  the  exercise 
of  a  fair  discretion,  and  in  the  same  manner  in 
which  he  would  prol)ably  have  acted  if  the 
■object  had  l)een  his  own  property,  and  not 
held  in  trust,  he  ought  not  to  be  held  respon- 
sible for  any  losses  accruing  in  the  manage- 
ment of  the  trust  funds. "  9  Grat.  559.  And 
then,  after  adverting  to  the  fact  that  in  Vir- 
ginia executors  and  other  trustees  are  allowed 
compensation,  which  is  not  the  ease  in  Eng- 
land, and  expressing  the  opinion  that  this 
tact  ought  not  to  make  the  rule  more  strin- 
genfeBS  to  the  measure  of  their  responsibilities, 
the  same  judge,  on  page  560,  says:  "As  at 
present  advised,  therefore,  I  should  not  feel 
disposed  to  extend  the  responsibilities  of 
truBteea  beyond  the  limits  by  which  they 
would  seem  to  be  bounded  in  the  cases  to 
which  I  have  referred;  and  where  they  have 
intended  to  discharge  their  duties  fairly,  I 
thintc  they  should  be  treated  with  tenderness, 
and  doe  caution  taken  not  to  bold  them  lia- 
Ue  upon  slight  or  uncertain  grounds,  lest,  by 
a  different  policy,  men  of  integrity,  and  who 
would  be  actuated  by  the  proper  views,  may 
be  deterred  from  taking  npon  themselves  an 
ofBee  so  necessary  in  the  concerns  of  life  from 
fear  of  the  anxiety,  trouble,  and  risk  which  it 
rnvolves."  It  is  plainly  shown  by  these  views 
ci  Judge  Lee  and  other  Virginia  decisions 
that  the  degree  of  responsibility  of  trustees 
has  never  l>een  supposed  to  be  any  less  rigid 
in  Virginia  than  it  Is  in  England.  There  are, 
however,  some  Virginia  cases  in  which  the 


general  rule  has  been  relaxed,  but  they  in- 
volve the  acts  of  trustees  during  the  lateci  vil 
war.  These  atscs  are  anomalous  and  excep- 
tional, and  are  not  to  be  considered  as  quali- 
fying the  settled  law  in  cases  not  peculiar  in 
their  nature.  2  Minor,  Inst.  (2d  Ed.)  219; 
Myers  v.  Zetelle,  21  Grat.  733;  Davis  v.  Har- 
man,'  Id.  194.  The  caseat  bar  involves  noth- 
ing eccentric  or  unusual,  either  in  the  condi- 
tion of  the  country  or  the  terms  of  the  trust. 
In  all  the  essentials  it  is  very  similar  to  the 
cases  of  Matthews  v.  Brise,  6  Beav.  289,  and 
Rowland  v.  Witherden,  8  Macn.  &  G.  568. 
In  the  former  it  was  decided  tliat,  wliere  a 
trustee  had  properly  invested  trust  funds  in 
exchequer  biiis,  and  then  left  them  in  the 
hands  of  his  broker,  by  wliom  they  were  mis- 
appropriated, the  trustee  was  personally  re- 
sponsible. And  the  syllabus  in  the  latter 
case  is  as  follows:  "Trustees  of  stock  sold  it 
out,  and  committed  the  proceeds  to  their  so- 
licitor for  investment,  by  whom  it  was  mis- 
applied and  lost.  Held,  that  the  trustees  were 
liable  for  a  breach  of  trust,  and  that  the  o6»- 
tuia  qua  trustent  were  entitled  to  relief  against 
both  the  trustees  and  the  solicitor,  and  that 
they  might  sue  either  the  trustees  alone,  or 
the  trustees  jointly  with  the  solioitor."  The 
lord  chancellor  in  that  case  says:  "The  trus- 
tees were  bound  to  satisfy  themselves  in  some 
other  way  than  by  the  mere  assurances  of 
ttieir  solicitor,  and  by  the  payments  made  by 
him  as  for  interest,  that  the  money  was  really 
advanced  on  mortgage.  But  they  did  not 
even  require  a  sight  of  the  mortgage  deed." 
In  l)oth  of  ttiese  cases  the  fund  was  properly 
placed  in  the  bands  of  a  third  party,  but  be- 
cause the  trustee  failed  to  see  that  such  third 
party  liad  done  his  duty  by  actually  making 
the  investment,  the  trustee  was  made  re- 
sponsible. So,  in  the  case  at  bar,  if  wo  con- 
cede that  Quarrier  had  the  bonds  on  hand  at 
the  time  he  agreed  to  sell  them  to  Hughes, 
that  would  not  r^eve  Hughes  from  respon- 
sibility, because  it  was  his  duty  to  see  that 
the  tiUe  and  possession  of  the  bonds  held  vest- 
ed in  him,  or  at  least  that  he  had  acquired  the 
title,  and  that  they  had  been  placed  on  special 
deposit  in  the  bai^  in  bis  name,  and  as  his 
bonds,  so  that  neither  Quarrier  nor  the  bank 
could  convert  or  misapply  them  without  com- 
mitting a  felony.  But  Hughes  wholly  failed 
to  do  this.  He  simply  paid  for  the  bonds, 
and  subsequently  collected  the  interest  on 
them,  without  ever  once  even  inquiring 
whether  the  bonds  had  been,  in  fact,  pur- 
chased, or  whether  they  had  been  deposited 
in  the  bank  as  his  property.  Instead  of  dis- 
charging this  plain  duty,  he  left  the  whole 
matter  to  Quarrier,  and  trusted  to  his  assui^ 
auces.  There  was  no  necessity  for  this.  The 
most  ordinary  prudence  would  have  required 
the  trustee  to  see  that  the  Investment  had 
been  actually  made,  and  that  the  bonds  were 
in  fact  in  the  bank  as  his  property.  But  it 
seems  that  Quarrier  never  even  represented 
or  gave  Hughes  any  assurance  that  the  bonds 
were  in  the  savings  institution.  All  that 
appears  is  that  Quarrier  agreed  to  sell  to  him 
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bonds  which  were  then  aHeged  to  be  in  New 
York  city.  It  is  true,  the  record  shows  that 
on  the  day  Hughes  paid  for  the  bonds  the 
savings  bank  purchased  bonds  in  New  York, 
but  tliere  is  nothing  to  show  that  this  pur- 
chase was  for  Hughes.  But  it  is  also  shown 
that  these  bonds  were,  on  November  2, 1869. 
sold  in  New  York  on  the  private  account  of 
Quarrier.  But,  be  this  as  it  may.  there  is 
a  still  more  significant  fact  in  the  record, 
which  tends  strongly  to  show  that  Hughes 
must  have  known  that  the  whole  trust  fund 
had  not  been  invested  in  United  States  bonds. 
The  certificate  given  to  him  by  Lamb,  trustee 
for  the  trust  fund,  dated  March  30.  1872, 
shows  on  its  face  that  only  a  part  of  said 
fund — that  is.  $3. 845.45 — was  represented  to 
be  for  bonds  misappropriated  by  Quarrier; 
the  other  $1,000  being,  as  shown  by  said  cer- 
tificate, for  a  balance  on  a  certifieate  of 
deposit  dated  February  15,  1871.  held  by 
Hughes  in  his  own  right.  This  latter  certifi- 
cate was  for  88,000.  with  a  credit  thereon  for 
$2,000,  leaving  the  said  balance  of  31.000, 
which  was  included  in  Lamb's  certificate  as 
a  part  of  the  trust  fond.  It  thus  distinctly 
.  appears  that  the  whole  of  the  trust  fund  was 
not  in  United  States  bonds  at  the  time  the 
bank  failed,  and  that  Hughes  must  have  been 
cognizant  of  this  fact.  While  I  am  not  at  all 
disposed  to  affirm  that  there  was  any  bad  faith 
or  intentional  misconduct  on  the  part  of 
Hughes.  I  cannot,  under  all  the  facts  and  cir- 
cumstances of  this  case,  and  the  principles  of 
law  before  stated,  discover  any  ground  upon 
which  he  can  be  relieved  from  responsibility 
for  the  loss  of  said  trust  fond. 

The  grounds  upon  which  the  responsibility 
of  Hughee  has  been  placed,  render  it-unnec- 
essary to  say  much  in  regard  to  the  refusal 
of  the  circuit  court  to  allow  the  defendants 
to  retake  the  deposition  of  A.  G.  Quarrier. 
The  only  new  fact  which  the  defendants 
claim  they  could  prove  by  Quarrier  is  that 
he  would  testify  that  at  the  time  he  agreed 
to  sell  the  United  States  bonds  to  Hughes  the 
said  bonds  were  in  the  custody  of  the  VVheel- 
Ing  Savings  Institution.  It  is  not  pretended 
that  he  would  testify  that  any  bonds  were 
ever  delivered  to  Hughes,  or  that  they  had 
been  selected  and  deposited  in  the  bank  for 
safe-keeping,  as  the  property  of  Hughes. 
The  fact  that  they  may  have  been  in  the 
bank  as  the  property  of  the  bank  or  of  Quar- 
rier would  not  relieve  Hughes  from  respon- 
sibility, in  view  of  the  other  facta  appearing 
in  the  record.  The  gravamen  of  Hughes'  de- 
fault, and  the  ground  on  which  he  is  made 
responsible,  is  bis  failure  to  Iiave  said  bonds 
placed  on  special  deposit  as  his  property,  and 
in  his  name,  so  that  they  could  not  be  con- 
trolled or  used  by  any  person  other  than  him- 
self without  the  commission  of  a  felony,  or 
at  least  doing  something  more  wrongful  than 
a  mere  breach  of  trust  and  confidence. 

It  is,  however,  insisted  for  the  appellants 
that  the  claim  of  the  plaintiffs  is  barred  by 
the  statute  of  limitations.  On  April  4, 1873, 
Hughes  wrote  a  letter  to  the  plaintifC  Mary 


Key,  addressed  to  Baltimore,  where  she  re- 
sided, in  which  he  stated  that  he  had  invest- 
ed the  trust  fund  in  United  States  bonds, 
and  deposited  the  same  in  the  Wheeling  Sav- 
ings Institution  for  safe-keeping,  and  that 
they  bad  been  lost  by  the  failure  of  the  bank 
in  such  a  manner  as  to  make  that  bank  liable 
for  them:  that  he  had  waited  to  see  what 
would  be  realized  from  the  assets  of  the  bank, 
and  had  already  received  two  dividends  on 
the  said  fund,  amounting  to  9518.46;  that 
there  would  likely  be  other  dividends  on  said 
fund,  and  he  would  probably  realize  some- 
thing from  otiier  securities  which  he  had  ob- 
tained from  the  treasurer  of  said  bank,  but 
how  much  he  could  not  tell,  and  that  he 
would  inform  her  of  results.  It  is  contend- 
ed that  this  letter  was  such  a  repudiation  of 
the  truat  as  would  staiTt  the  running  of  the 
statute  of  limitations  in  favor  of  Hughes,  the 
trustee.  It  is  admitted  that  in  a  case  of  this 
character,  where  the  relation  of  the  parties  is 
tliat  of  trustee  and  cestui  que  trust,  the  stat- 
ute of  limitations  will  not  commence  to  run 
until  there  lias  been  an  open  denial  and  re- 
pudiation of  the  trust  by  the  trustee  brought 
home  to  the  ci^stui  que  trust  in  such  a  man- 
ner as  will  require  the  latter  to  act  as  upon 
an  asserted  adverse  title.  Ang.  Lim.  §  166; 
Cooey  V.  Porter,  22  W.  Va.  120;  Decouche 
V.  Savetier.  8  Johns.  Ch.  190.  According  to 
these  authorities.  It  seems  to  me  very  clear 
that  this  letter  was  plainly  insufficient  to  in- 
form Mrs.  Key  that  Hughes  intended  to  re- 
pudiate his  trust  relation. 

It  is  further  contended  that  the  laches  of 
the  plaintiffs  has  barred  their  right  to  relief 
in  this  cause.  The  record  shows  that  Hughes 
continued  to  pay  to  the  life-tenant  the  in- 
terest upon  the  trust  fund,  or  an  amount 
nearly  or  quite  equal  to  such  interest,  up  to 
the  time  of  his  death,  which  did  not  occur 
until  March.  1886.  a  few  months  before  tliis 
suit  was  commenced.  It  is  true,  there  was  a 
difference  in  the  form  of  the  receipts  which 
he  took  from  Mrs.  Key  for  the  payments 
made  prior  to  1873  and  those  he  took  for 
payments  made  thereafter.  In  the  former 
be  is  mentioned  as  "Thomas  Hughes,  trus- 
tee." and  in  the  latter  as  "Thomas  Hughes" 
simply.  But  whether  the  payment  was  made 
in  the  one  form  or  the  other,  it  was  a  pay- 
ment in  fact,  and  a  satisfaction  of  the  only 
claim  Mrs.  Key  had  against  him.  There  was 
no  default  In  the  payment,  and  consequently 
she  had  no  cause  of  action,  unless  she  had 
notice  of  the  repudiation  of  the  trust  by  him. 
The  only  pretense  of  such  notice  is  the  letter 
of  April  4. 1873,  which  we  have  already  con- 
sidered, and  hold  insufficient  for  any  such 
purpose.  The  fact  that  the  receipts  did  not 
describe  him  as  trustee,  or  state  that  the  pay- 
ment was  on  account  of  interest,  did  not,  in 
the  face  of  the  actual  payment  of  the  interest, 
even  tend  to  prove  a  denial  of  the  trust. 
The  laches,  if  there  is  any  involved  in  this 
cause,  ia  on  the  part  of  Hughes  himself  in 
failing  to  legally  notify  his  oestuts  que  trutt- 
ent  of  his  repudiation  of  the  trust.    Until 
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be  did  that,  or  refused  to  pay  the  interest  on 
the  tmst  fand,  neither  the  life-tenant.  Mrs. 
Key,  nor  the  remainder-men.  her  children, 
had  any  cause  of  action.  So  far  as  this  rec- 
ord diacloeee.  there  is  not  suflBcient  evidence 
to  warrant  any  positive  statement  that  Mr. 
Hughes  ever  intended  to  repudiate  this  trust, 
or  refuse  to  pay  or  account  for  this  trust 
fund.  But  whatever  may  have  been  bis  un- 
disclosed intention,  it  is  certain  he  never 
gave  the  plaintiffs  any  legal  notice  of  it,  aai 
therefore  they  are  not  chargeable  with  laches 
for  not  intuitively  discovering  it.  As  soon 
as  the  appellants,  as  the  executors  of  Hughes, 
notified  the  plaintiffs  of  their  repudiation  of 
the  trust,  and  refused  to  pay  the  interest 
thereon,  the  plaintiffs  promptly  brought  this 
suit.  It  is  therpfore  apparent  that  the  doc- 
trine of  laches  has  no  application  in  this  suit. 
The  appellees  have  made  a  conntor-assign- 
ment  of  error.  They  claim  that  because  the 
answer  of  the  defendants  denies  the  allega- 
tions of  the  bill  that  the  payments  made  by 
Hughes  to  Mrs.  Key,  after  the  loss  of  the 
United  States  bonds,  were  paid  as  interest 
on  the  trust  fund,  that  said  payments  must 
be  treated  as  mere  gratuities  or  gifto,  and  as 
sach  it  was  improper  to  allow  the  defendants 
credit  for  them,  aa  was  done  by  the  decree  of 
the  circuit  (iourt.  From  the  views  we  have 
taken  of  facts  in  this  cause  in  the  preceding 
portions  of  this  opinion,  it  is  clear  that  this 
claim  of  the  appellees  cannot  be  sustained. 
We  have  treated  all  the  payments  made  by 
the  trustee,  Hughes,  to  Mis  Key,  both  before 
and  after  the  alleged  loss  of  the  trust  fund, 
as  payments  on  account  of  the  interest  on 
said  fand.  For  the  reasons  hereinbefore 
stated,  I  am  of  opinion  that  the  decree  of  the 
circuit  court  should  be  afQrmed. 

English  and  Bbamnon,  JJ.,  concurred. 
GB£EN,  J.,  absent. 


(32  W.  Va.  IM) 

West 


V.  8haw*8  Adh'b. 


{Supreme  Court  of  Appeals  of  We*t  Vtnrfnlo. 
Feb.  irf;  1889.) 

Bnx  or  Rsvnw— Vendob  axd  Vbkdbx. 
▲  sale  is  made  under  a  deed  of  tmit  of  a  tract  of 
land  sitnated  in  Barbour  county  containing  16 
acres.  8.  bids  In  the  property,  but  H.,  the  cestui 
owe  tni»t,  contends  that  it  was  bid  in  by  8.  at  his 
(H.'s)  request,  and  paid  for  with  his  money.  S. 
transferred  his  equity  acquired  by  hia  bid  to  dif- 
fraent  parties,  for  valuable  consideration,  but  with 
the  enresa  understanding  and  agreement  that  B. 
■honld  obtain  possession  of  said  land,  and  hold  it 
against  H.  The  equity  aforesaid  being  transferred 
to  W.,  he  sued  S.  for  a  deed,  and  8.  sued  him  for 
the  pnicbase  money.  The  cases  were  heard  to- 
gether, and  a  decree  was  rendmed  that  W.  pay  to 
B.  taoo,  the  purchase  money  for  said  equity,  with 
Interest  from  April  15, 1850,  and  that  B.,  before  re- 
ceiving the  same,  should  procure  the  legal  title  to 
said  16  acres.  H.  then  brought  a  suit  to  establish 
bis  title  to  said  16  acres,  in  which  be  succeeded; 
said  three  cases  being  heard  together.  8.  then 
waived  hia  right  to  proceed  against  the  land,  but 
the  court  allowed  him  to  sue  out  execution  against 
the  property  of  W.  W.  then  filed  a  bill,  reciting 
what  had  been  done  in  the  three  oases,  praying 
that  S.  be  prevented  from  enforcing  said  execu- 
tion, that  the  papers  In  said  cases  might  be  looked 
v.9s.E.no.<i — 6 


into,  and  that  general  relief  might  be  granted  him. 
Held,  a)  tbat  the  biU  filed  by  W.,  under  aU  the 
ciroumstances,  will  be  treated  and  considered  as  a 
bill  of  review;  (3)  that,  the  title  of  S.  to  the  16 
acres  of  land  in  the  bill  mentioned  having  proved 
worthless,  it  would  be  inequitable  and  unjust  to 
enforce  a  decree  against  W.,  his  vendee,  for  tlM 
purchase  money:  (8)  that  a  decree  in  favor  of  S., 
awarding  execution  upon  a  decree  against  W., 
which  was  oondltionea  upon  his  (S.'s)  obtaining 
and  holding  the  legal  title  of  a  tract  of  land,  will 
be  set  aside  when  a  court  of  competent  jurisdic- 
tion has  decided  the  said  legal  title  not  to  oe  in  S., 
but  in  some  other  person. 
(Syllabus  by  the  Couirt) 

Appeal  from  circuit  court,  Taylor  county; 
John  A.  D1L1.E,  Judge. 

Jo?m  Bassel  and  Edvrin  Uaanoell,  tor  ap- 
pellant.   Frank  Woods,  for  appellee. 

English,  J.  On  the  28th  day  of  Decem- 
ber, 1845,  Thomas  Hoffman  executed  a  deed 
of  trust  upon  86  acres  of  land,  which  had 
been  conveyed  to  him  on  the  same  day  by 
William  Powell  and  others,  situated  in  Tay* 
lor  county,  then  Virginia,  now  West  Yir- 
ginia,  to  secure  to  William  Powell  the  pay- 
ment of  $238.  In  this  deed  Of  trust  one 
Churlea  W.  Newlon  was  the  trustee,  and, 
default  having  been  made  in  the  payment  of 
the  money  secured  by  said  trust  deed  some 
time  in  the  year  1848,  16  acres  of  said  tract 
of  land  was  sold  by  said  trustee  at  public  auc- 
tion under  said  trust,  at  which  sale  said  land 
was  bid  in  by  one  William  Shaw  for  the  sum 
of  8106.  It  appears  from  the  record  that 
Thomas  Hoffman  from  and  after  the  time  of 
said  sale  claimed  that  said  William  Shaw 
purchased  said  16  acres  of  land  at  the  request 
of  said  Hoffman,  and  that  he  (Hoffman) 
paid  part  of  the  money  to  the  trustee  him- 
self, and  furnished  the  residue  of  the  money 
to  said  Shaw  to  enable  to  pay  for  the  same. 
On  the  2l8t  day  of  November,  1853,  an  agree- 
ment in  writing  was  entered  into  l>etween 
said  Shaw  and  one  William  Powell,  wliereby 
said  Shaw  contracted  to  sell  said  Powell  said 
16-acre  tract  of  land ;  and  in  said  agreement 
it  was  expressly  stipulated  that  in  case  the 
said  Shaw  should  obtain  possession  of  said 
land,  and  be  able  to  hold  the  same  against 
the  claim  of  said  Hoffman,  that  said  Shaw 
should  convey  said  16  acres  of  land  by  deed 
of  special  warranty,  with  relinquishment  of 
dower  unto  said  Powell  on  or  before  the  15tb 
of  April,  1856.  In  consideration  whereof 
the  said  Powell  agreed  to  pay  said  Shaw  the 
sum  of  $200  at  the  time  of  the  delivery  of 
such  deed.  At  the  date  of  tbii  agreement 
said  Hoffman  seems  to  have  been  in  posses- 
sion of  said  16  acres  of  land  by  his  tenant, 
the  said  William  Powell,  who  on  the  same 
day  took  a  lease  from  said  Shaw  for  two 
years,  commencing  from  the  15th  day  of 
April,  1854,  for  said  tract  of  land;  and  in  the 
face  of  said  lease  it  is  stipulated  between  the 
said  Powell  and  the  said  ijhaw  that  the  said 
Shaw  should  in  no  event  be  held  responsible 
for  the  sum  of  $25,  the  cash  rent  paid  for 
said  term,  whether  the  said  Powell  should  be 
able  to  obUin  or  retain  possession  of  said 
land  for  or  during  said  term  or  not.    A  slioit 
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time  afterwarJs  said  West  sold  said  land  to 
said  Powell  in  consideration  of  (200,  and 
said  West  transferred  the  same  to  William 
H.  Shields,  who  in  turn  transferred  it  to  one 
Thomas  Newlon,  but  no  purchase  money 
seems  to  have  been  paid  upon  any  of  these 
transfera.  Out  of  these  proceedings  four 
suits  originated,  all  of  which  are  so  inti- 
mately connected  that  they  were  lieard  to- 
gether eventually.  In  the  flrst  pl»ce,  in  1856, 
said  Thomas  M.  West  brought  a  suit  against 
said  Shaw  to  obtain  a  deed  in  pursuance  of 
the  contract  of  Xoveuiber  21,  1858.  .Said 
Shaw  then  sued  said  West  for  the  purchase 
money  for  said  tract  of  land.  In  1865  these 
two  suits  were  brought  on  and  heard  to- 
gether, and  a  decree  was  rendered,  on  the 
25th  day  of  November  in  that  year,  in  said 
consolidated  cases,  directing  said  Thomas  M. 
West  to  pay  to  the  complainant.  William 
Shaw,  the  sum  of  $200,  with  interest  tliereou 
from  the  15th  day  of  April,  1856,  until  paid, 
and  costs;  and  said  decree  further  provided 
that  the  said  William  Shaw,  before  receiving 
the  same,  should  procure  from  the  defend- 
ant, Charles  W.  Newlon,  trustee  as  afore- 
said, the  legal  title  to  the  land  in  the  said 
bills  and  proceedings  mentioned,  and  should 
execute  and  acknowledge  for  record  a  deed 
with  covenants  of  special  warranty,  with  bis 
wife'srellnquishment  of  dower  therein,  imd 
file  the  same  in  the  papers  of  the  cause  con- 
veying to  the  said  Thomas  M.  West  the  said 
tract  of  land  containing  16  acrjBs.  In  1866 
said  Thomas  A.  Hoffman  brought  a  chancery 
suit  against  said  Thomas  M.  West,  William 
Shaw,  William  Powell.  William  H.  Shields, 
Thomas  Newlon,  and  Charles  W.  Newlon, 
leciting  the  proceedings  that  had  been  taken 
In  the  two  Qrst-named  cases,  and  praying 
that  the  decree  obtained  in  the  cause  of 
Thomas  M.  West  against  William  Shaw  and 
William  Shaw  against  William  Powell  might 
be  set  aside,  and  be  rendered  of  no  effect, 
and  that  a  decree  might  be  entered  compel- 
ling the  said  Charles  W.  Newlon,  trustee  as 
•foresaid,  by  deed  to  reconvey  said  16  acres 
of  land  to  plaintiff,  and  that  all  conveyances, 
leasee,  and  shifts  between  the  said  parties 
relative  to  said  land  be  annulled  and  can- 
celed. On  the  21st  day  of  September,  1868, 
the  three  eases  of  Thomas  M.  West  v.  Will- 
iam Sliaw  et  al.,  William  Shaw  v.  William 
Powell  et  ai.,  and  Thomas  Hoffman  v.  Will- 
iam Shaw  et  al.  were  consolidated  and  heard 
together,  and  a  decree  was  therein  rendered, 
in  which  it  was  held  that  said  Hoffman  in 
the  last-named  suit  was  entitled  to  the  legal 
title  to  the  land  named  in  said  causes;  and, 
said  title  having  been  conveyed  to  and  then 
being  in  said  Thomas  M.  West,  it  was  de- 
creed that  said  West  do  by  deed,  with  cove- 
nant of  special  warranty,  convey  said  16 
acres  of  land  to  said  Thomas  A.  Hoffman, 
and  upon  his  failure  to  do  so  in  10  days  di- 
recting a  speciiil  commissioner  therein  named 
to  convey  the  same  to  said  West;  and  the 
said  WUliam  Shaw  by  his  counsel  in  court 
waived  the  right  to  obtain  satisfaction  of  the 


amount  decreed  to  be  paid  him  by  the  dccioe 
rendered  in  the  case  of  Shaw  v.  West  et  al. 
on  the  25th  day  of  NovemlKjr.  1865,  by  re- 
sorting to  the  sale  of  said  land  therein  do- 
creed  to  be  sold  for  that  purpose, — a  waiver 
and  concession  which  it  occurs  to  me  could 
be  very  easily  and  cheaply  made  by  said  Shaw, 
for  the  reason  that  the  land  which  had  been 
decreed  to  be  sold  as  the  property  of  West  did 
not  really  belong  to  said  West,  but  belonged 
to  ^he  plaintiff,  Thomas  A.  Hoffman,  and 
said  decree  liad  just  directed  the  legal  title  to 
said  land  to  be  conferred  on  Hoffman.  Said 
decree  proceeds,  however,  and  on  motion  of 
said  Shaw  he  has  leave  to  sue  out  against 
said  Thomas  M.  West  such  writ  or  writs  of 
Jleri  facias  as  might  be  necessary  to  obtain 
satisfaction  of  the  amount  decreed  to  be  paid 
by  said  West  to  said  William  Shaw  by  said 
decree  rendered  on  the  25th  day  of  Novem- 
ber, 1865,  together  with  the  costs  of  suing 
out  said  executions.  In  October,  1869,  the 
said  Thomas  M.  West  filed  a  bill  in  said  court 
against  the  administrator  of  said  William 
Shaw  and  others,  in  which  he  recites  a  his- 
tory of  the  transactions  between  these  parties 
with  reference  to  said  16  acres  of  land,  set- 
ting out  briefly  what  had  been  done  in  said 
former  suits,  and  the  fact  that  Hoffman  had 
been  decreed  to  have  the  best  claim  to  the 
legal  title  to  said  laiul,  and  that  he  had  con- 
veyed the  same  to  him  in  obedience  to  the 
direction  of  said  former  decree;  and  claiming 
that  as  the  title  of  said  Shaw  to  said  16  acres 
of  land  had  been  set  aside  on  the  ground  of 
legal,  if  not  actual,  fraud,  that  he  should  re- 
lease his  decree  against  said  West,  but  that, 
instead  of  discontinuing  his  decree  and  claim 
for  purchase  money  after  his  title  to  said  land 
proved  worthless,  he  had  sued  out  a  writ  of 
fieri  faciaa  on  his  decree,  and  had  the  same 
levied  on  the  cattle  and  other  property  of 
plaintiff,  and  will  make  the  money,  if  not  re- 
strained by  the  order  of  a  court  of  equity. 
He  prays  that  the  papers  and  decrees  in  the 
three  suits  thereinbefore  mentioned  and  de- 
scribed be  made  and  taken  as  proof  in  and 
part  of  his  bill;  that  the  collection  of  said  ex- 
ecution  may  be  restrained  and  enjoined;  that 
when  the  whole  matter  can  be  heard,  said 
Sliaw  may  be  perpetually  enjoined;  and,  whea 
the  whole  matter  can  be  beard,  that  he  may 
have  general  relief,  etc. 

Can  this  bill,  filed  by  said  Thomas  M.  Wost, 
be  regarded  and  treated  as  a  bill  of  review  ? 
"The  causes  for  which  a  bill  of  review  may  be 
maintained  are  limited  to  these:  (1)  There 
m  u»t  be  error  i  n  law  apparent  upon  the  face  of 
the  decree;  or  (2)  the  party  seeking  to  review 
the  decree  must  allege  and  prove  the  discov- 
ery of  new  matter  which  could  not  have  been 
used  at  the  time  of  making  tha  decree,  in  con- 
sequence of  the  party's  ignorance  that'snoh 
matter  existed."  Sand.  Suit  in  Eq.  §  631. 
This  bill,  if  a  bill  of  review  at  all,  is  based  upon 
error  in  law  apparent  upon  the  face  of  the 
decrees;  and  in  4  Minor,  Inst.  §  1253,  it  is 
stated  that  "no  previous  leave  of  the  oourt  is 
requisite  in  order  to  file  a  bill  of  review  for 
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error  of  law  apparent  on  the  face  of  the  pro- 
ceedings." When  we  examine  the  bill,  we 
find  tliat,  although  it  does  not  state  concisely 
the  errors  of  law  relied  upon,  it  does  in  gen- 
eral terms  call  attention  to  the  errors  of  law 
apparent  on  the  face  of  the  record.  In  the 
first  place,  it  calls  attention  to  the  fact  that, 
as  a  condition  precedent  to  the  right  of  re- 
covery of  the  $200  purchase  money  from 
Powell,  under  whom  appellant  took  as  as- 
signee, said  land  was  to  be  paid  for  when  said 
Shaw  shonld  make  a  deed  for  the  same,  and 
that  there  was  a  further  condition  that  the 
■ale  should  become  valid  only  if  be  (said 
Shaw)  could  hold  the  land  against  the  claim 
of  said  HofCman.  Said  bill  recites  the  pro- 
ceedings bad  in  the  (dianoery  suit  of  appellant 
■gainst  said  Shaw  and  others,  and  also  in 
ttw  suit  of  Shaw  against  appellant  and  oth- 
ers; that  these  cases  were  heard  together; 
and  that  the  court  decreed  that  said  Shaw 
■bould  convey  said  16  acres  of  land  to  appel- 
lant, and  that  appellant  should  pay  9200,  the 
pnrdiase  money,  and  interest  from  the  15th 
day  of  April,  1856,  till  paid,  and  costs,  and 
that  said  land  should  be  sold  if  the  purchase 
money  was  not  paid.  He  states  that  this  de- 
CRe  was  satisfactory,  as  he  supposed  the  title 
of  Shaw  was  settled  and  good.  He  then 
states  that  Hoffman  brought  bis  suit  against 
Shaw  and  others,  which  resulted  in  deter- 
mining that  said  Shaw  never  had  any  equi- 
table right  to  said  16  acres  of  land,  but  that 
the  purchase  was  made  for  and  with  the 
money  of  Hoffman,  and  that  neither  Shaw 
nor  appellant  could  hold  the  same  against  the 
better  daim  of  said  Hoffman,  and  that  appel- 
lant was  directed  to  pass  the  legal  title  which 
be  had  obtained  under  the  decree  in  his  suit 
against  Shaw  to  said  Hoffman,  which  decree 
be  complied  with  by  conveying  said  title. 
Thissbitement  shows  an  utter  failure  of  con- 
■Ideration,  and  appellant  claims  in  his  said 
bill  that  said  Shaw's  deereeagainst  him  should 
be  released,  as  his  title  was  set  aside  on  the 
ground  of  legal,  if  not  actual, fraud;  but,  in- 
(tead  of  discontinuing  bis  decree  and  daim 
fbr  purchase  money,  he  has  sued  oat  a  writ 
ti  fieri  faoiat,  and  levied  it  upon  his  personal 
property.  He  then  prays  that  the  papers 
and  decrees  in  the  three  suits  thereinbefore 
described  and  on  file  among  the  papers  of 
the  court  be  considered  as  part  of  bis  bill, 
that  when  the  whole  matter  can  be  heard 
■aid  Sbaw  be  perpetually  enjoined  from  col- 
lecting the  execution  aforesaid,  and  for  gen- 
eral relief.  Now,  If  this  prayer  be  allowed, 
it  would  result  in  reversing  and  annulling 
the  only  portion  of  said  decrees  that  appellant 
cared  to  complain  of,  and  the  only  part  of 
the  decree  that  was  affecting  his  interests, 
and  said  prayer  is  in  effect  the  same  as  if  he 
bad  prayed  that  said  decree  be  reviewed  and 
raversed  so  far  as  it  directed  said  judgment 
to  be  enforced  against  him  after  the  oonsid- 
oation  proved  worthless.  In  the  case  of 
Sturm  V.  Fleming,  22  W.  Ya.  404,  it  is  held 
that,  "in  chancery  pleadings,  it  is  the  dis- 
position and  practice  of  couits-of  equity  to 


regard  substance  rather  than  mere  form  or 
name,  and  to  so  mould  and  treat  the  plead- 
ings as  to  attain  the  real  justice  of  the  case; 
consequently  a  complaint  styled  by  the  plead- 
er a  "petition,"  which  has  all  tiie  elements 
of  a  bill  in  the  nature  of  a  bill  of  review,  will 
be  treated  as  such  if  it  has  the  necessary  par^ 
ties,  with  sufficient  averments  and  prayer 
for  relief."  In  the  case  of  Goolsby  v.  St. 
John.  25  Grat.  163,  In  which  there  was  a  de- 
cree perpetuating  an  injunction,  setting  aside 
a  judgment,  and  remanding  the  case  to  rules, 
St.  John  filed  a  bill  of  review  for  errors  ap> 
parent  in  the  decree,  and  the  court  made  a 
decree  in  the  bill  of  review  case,  reversing 
and  annulling  said  decree,  and  directing  the 
case  to  stand  upon  the  docket  as  it  did  before 
said  decree;  and  on  the  same  day  the  original 
case  of  Goolsby  &  Rector  against  St.  John  was 
reinstated  on  the  docket,  and  on  motion  of 
St.  John  it  was  decreed  that  the  injunction 
be  dissolved.  The  appellate  court  held  (1) 
that  it  was  a  proper  case  for  a  bill  of  review; 
(2^  that  the  court  sliould  not  only  huve  dis- 
solved the  injunction,  but  should  have  dis- 
missed the  bill;  (8)  that  the  bill  of  review 
was  a  continuation  of  the  original  suit,  and 
there  should  not  have  been  two  decrees,  but 
the  whole  should  have  been  embraced  in  one 
decree,  and  the  appellate  court  will  so  regard 
them;  (4)  that,  if  the  case  had  not  been  a 
proper  one  for  bill  of  review,  still  an  appeal 
from  that  decree  brings  up  the  whose  case, 
and  the  appellate  court  will  go  back  to  the 
firat  error,  and  reverse  the  decree  complained 
of.  In  the  case  of  Middleton  v.  Selby.  19  W. 
Ya.  168,  third  point  of  syllabus,  it  is  held 
that,  "in  determining  what  is  error  of  law 
apparent  on  the  face  of  the  decree,  the  court 
cannot  look  into  the  evidence  in  order  to  see 
if  the  decree  is  erroneous,  as  that  is  the  prop- 
er office  of  the  court  upon  appeal;  but  in  de- 
termining this  question  it  is  necessary  to  look 
at  the  whole  rec9rd,  including  the  testimony, 
to  ascertain  whether  upon  the  whole  case  er^ 
ror  of  l»w  has  been  committed. "  In  the  case  ' 
of  Martin  v.  Smith,  25  W.  Ya.  679,  a  bill  of 
review  was  treated  and  considered  as  a  peti- 
tion for  a  rehearing,  and  the  decrees  com- 
plained of  werereviewed.  In'that  case  (page 
583)  SxYDEB,  J.,  in  delivering  the  opinion 
of  the  court,  says:  "In  many  other  cases  in 
this  state  and  in  Yirginia,  it  has  been  held 
that  a  literal  compliance  with  forms  is  not 
required  by  courts  of  equity.  They  regard 
substance  rather  than  mere  form,  and  so 
mould  and  treat  pleadings  as  to  attain  the 
justice  of  the  case.  Under  this  rule,  a  peti- 
tion for  a  rehearing  has  been  treated  as  a  bill 
of  review,  when  the  facts  made  it  necessary 
to  so  regard  it,  and  a  notice  to  correct  a  de- 
cree on  a  bill  taken  for  confessed  has  been 
treated  as  a  petition  for  a  rehearing;"  citing 
numerous  authorities.  So,  in  the  case  under 
consideration,  I  mast  conclude  that  the  bill 
filed  by  appellant  in  the  circuit  court  of  Tay- 
lor county,  although  praying  an  injunction, 
must  be  consider^  and  treated  as  a  bill  of 
review;  and  it  will  be  seen  that  section  5,  c. 
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'83,  Code,  provides  that  a  court  or  judge  al- 
lowing a  bill  of  review  may  award  an  injunc- 
tion to  the  decree  to  be  reviewed. 

In  this  case,  I  am  of  opinion  that  this  court 
would  be  fully  warranted  in  holding  and 
treating  the  last  bill  filed  by  appellant  as  a 
bill  of  review,  and,  treating  it  thus,  there  can 
be  no  question  as  to  the  error  existing  in  the 
decree  of  September  21,  1868,  in  awarding 
execution  against  the  property  of  appellant 
on  a  decree  which  had  been  obtained  upon  a 
claim  which  had  proved  utterly  worthless, 
and  instead  of  issuing  execution  upon  said 
decree  the  court  should  have  canceled  and  an- 
nulled the  same.  Treating,  then,  the  bill 
filed  by  appellant,  not  as  an  injunction  bill, 
but  as  a  bill  of  review,  the  decree  rendered 
therein  by  the  circuit  court  of  Taylor  county 
on  the  31st  day  of  March,  1888,  must  be  re- 
versed and  annulled;  and  the  decree  direct- 
ing appellant  to  pay  the  said  William  Shaw 
the  sum  of  S20U,  with  interest  thereon  from 
April,  1856,  and  costs,  being  dependent  upon 
said  Shaw's  obtaining  the  legal  title  to  the 
16  acres  of  land  in  the  bill  mentioned,  and  he 
having  failed  to  obtain  said  legal  title,  said 
decree,  and  the  decree  of  September  21, 1868, 
awarding  execution  on  said  former  decree, 
are  reversed,  so  far  as  they  give  said  decree 
for  $200  and  interest  and  costs,  and  award 
«xecution  upon  the  same,  and  the  appellant 
must  recover  from  the  estate  of  said  William 
Shaw  the  coats  of  this  appeal. 

Sntdbr,  p.,  and  Green  and  Bbankon, 
JJ.,  concurred. 


<32  W.  Va.  174) 

Dayib  v.  Living  et  at. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  16, 1889.) 

Tax  Dbbd— Evidkhcb. 

Under  the  provisionB  of  tbe  Code  of  1868  of  this 
«tate,  a  tax  deed  for  land,  executed  in  1870,  by  a 
lieputy-recorder,  and  duly  acknowledged  by  iumin 
bis  own  name  as  such  deputy,  is  admissible  in  evl- 
deooe  in  an  action  of  ejectment  for  said  land. 

(S]/Ila2)tM  by  the  Court.) 

Error  to  circuit  court,  Ritchie  county; 
Thomas  I.  Stealey,  Judge. 

Thos.  B,  Davis,  for  plaintiff  in  error.  Cp- 
nu  Hall,  for  defendant  in  error. 

Sntder,  p.  Action  of  ejectment  institut- 
«d  in  the  circuit  court  of  Ritchie  county  in 
May,  1886.  by  Thomas  E.  Davis  against 
Jacob  Living  and  others,  to  recover  4,000 
acres  of  land  lying  in  said  county.  David 
MacOregor  and  O.  M.  Brown  were  on  their 
motion  made  defendants  in  an  action  in  the 
place  and  stead  of  said  Living  and  others. 
The  case  was  tried  by  jury  on  the  issue  of 
not  guilty,  a  verdict  returned  for  the  defend- 
ants, on  which  the  court  entered  judgment. 
During  the  trial  the  plaintiff  took  two  bills 
of  exceptions,  in  the  second  of  which  all  the 
evidence  produced  on  the  trial  is  made  part 
of  the  record.  The  plaintiff  obtained  this 
writ  of  error.  The  only  question  argued  and 
insisted  upon  by  the  couusel  for  the  plaintiff 


in  error  in  this  court  is  presented  by  the  first 
bill  of  exceptions.  The  plaintiff  offered  in 
evidence  to  the  jury,  as  a  part  of  his  chain 
of  title,  a  deed  executed  by  G.  H.  Caldwell, 
deputy-recorder  of  Wirt  county,  to  Peter  P. 
Buuyan  and  Johnson  Litson,  dated  Novem- 
ber 24,  1870,  and  duly  admitted  to  record  in 
said  county  on  the  same  day  by  C.  D.  Fisher, 
recorder.  Upon  objection  by  the  defendants 
tlie  court  refused  to  permit  this  deed  to  go  to 
the  jury  as  evidence,  on  the  ground  that  "a 
deputy-recorder  has  no  authority  to  make  a 
deed  for  land  sold  for  taxes."  From  the  re- 
citals in  the  said  deed  it  appears  that  the  tract 
of  land  thereby  conveyed,  to- wit,  3,000  acres, 
situated  in  Wirt  county,  was  on  November 
12, 1869,  sold  by  the  sherifC  of  said  county  for 
delinquent  taxes  charged  thereon  in  the  name 
of  the  Dutohman  Oil  Company,  for  the  years 
1867  and  1868.  and  purchased  by  W.  V.  Ver- 
non for  $123.82,  the  amount  of  said  taxes, 
eto.  The  said  Vernon  assigned  his  said  pur- 
chase to  the  said  Petor  P.  Kunyan  and  John- 
son Litson,  to  whom  the  land  was  conveyed 
as  aforesaid.  The  grantor  is  described  as 
"George  Caldwell,  deputy-recorder  of  Wirt 
county,"  and  the  deed  is  signed,  "G.  W. 
Caldweli,,  Deputy-Recorder  of  Wirt  Conn- 
ty, "  and  the  acknowledgment  is  by  said  Cald- 
well as  deputy-recorder.  The  Code  of  1868  of 
this  state,  (chapter  13,  §  16)  provides :  "  When 
a  statute  requires  an  act  to  be  done  by  any 
officer  or  person,  it  shall  bs  sufficient  if  it  be 
done  by  his  agent  or  deputy,,  unless  it  be  such 
as  cannot  lawfully  be  done  by  deputation." 
And  section  11  of  chapter  7  of  said  Code  em- 
powers the  recorder,  with  the  consent  of  the 
court  or  judge,  to  appoint  any  person  his 
deputy;  and  then  provides  that  "the  deputy, 
during  his  continuance  in  office,  may  dis- 
charge any  of  the  official  duties  of  his  princi- 
pal;" and  by  section  13  of  said  chapter  de- 
clares that,  where  a  recorder  dies  during  bis 
term  of  office,  his  deputy  in  office  at  tbe  tinie 
"may  continue  to  discharge  the  duties  of  tbe 
office  in  the  name  of  the  deceased,  until  the 
qualification  of  his  successor. "  And  section 
14  is  as  folloVs :  "  The  duties  of  the  recorder, 
of  a  judicial  character,  shall  not  be  performed 
by  deputy,  notwithstanding  anything  above 
contained  to  the  contrary. "  In  Pendleton  v. 
Smith,  1  W.  Va.  16,  it  was  decided  that  all 
writs,  process,  and  attachments  must  be 
signed  by  th6  clerk  or  by  his  deputy,  and,  if 
by  tbe  latter,  he  must  sign  the  name  of  the 
principal  for  the  clerk.  In  this  case.  Brown, 
J.,  dissented,  he  being  of  the  opinion  that  it 
was  sufficient  for  the  deputy  to  sign  the  writ 
in  his  own  name.  It  seems  to  me  that  tbe 
conclusion  of  Judge  Brown  is  the  correct 
one,  as  it  is  not  only  in  harmony  with  the 
statute  law,  but  in  accordance  with  the  gen- 
eral usage  and  practice  in  all  cases  of  the  acts 
of  deputy-clerks.  But,  be  this  as  it  may,  all 
tbe  judges  in  this  case  agreed  that  the  act 
might  be  done  by  the  deputy-clerk.  The 
statute  law  above  quoted  gives  the  deputy 
recorder  plenary  power  to  discharge  any  of 
tbe  official  duties  ot  his  principal,  with  the 
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single  exception  that  he  shall  not  do  so  when 
the  duties  are  of  a  jndlcial  character.  The 
form  in  which  the  deputy  shall  designate  tiis 
acts  or  sign  otflcial  papers  is  not  defined,  ex- 
cept, when  he  acts  after  the  death  of  his 
principal,  he  is  required  to  discharge  the 
duties  of  the  office  in  the  name  of  the  princi- 
pal. If  this  latter  requirement  can  be  under- 
stood to  require  the  deputy  to  sign  of&dal 
papers  in  the  name  of  his  principal,  it  could 
only  apply  to  acts  done  when  the  principal 
was  dead;  because,  if  the  statute  required 
such  signing  in  all  cases,  there  was  no  neces- 
si^  or  propriety  for  this  special  requirement. 
It  is  very  certain  that  the  execution  of  a  tax 
deed  is  a  ministerial,  and  not  a  judicial,  duty, 
and  therefore  a  duty  whi<:h  m.iy  under  the 
statute  be  done  by  a  deputy-recorder.  Under 
the  statute  law  of  Virginia,  which  was  at 
that  time  substantially  the  same  as  our 
statutes  in  regard  to  the  powers  of 'a  deputy 
to  act  for  his  principal,  the  court  of  appeals 
of  that  state,  in  Flanagan  t.  Grimmet,  10 
Grat.  421,  held  a  tax  deed  made  by  a  deputy- 
sheriff  for  land  sold  by  the  sheriff  of  the 
county  was  legally  executed  and  admissible 
in  evidence  in  an  action  of  ejectment  for 
the  land  conveyed  by  such  deed.  It  is  in- 
sisteil  by  the  defendant  in  error  that  this  deed 
was  properly  rejected,  because  the  plaintiff 
tailed  to  prove  that  G.  "W.  Caldwell  was  in 
fact  the  deputy-recorder  at  the  time  he  exe- 
cuted the  deed.  The  statute  covers  this  ob- 
jection. It  declares  that  the  deed,  when  exe- 
cuted, shall  be  conclusive  evidence,  against 
all  persons  other  than  the  former  owner  of 
the  land  sold  for  taxes,  that  the  person  named 
in  the  deed  as  recorder  was  such.  Code  1868, 
§  29,  c.  31.  For  the  reasons  aforesaid,  I  am 
of  opinion  tliat  the  judgment  of  the  cir- 
cuit court  should  be  Ireversed,  the  verdict  of 
the  jury  set  aside,  and  the  case  remanded  for 
a  new  trial. 

Ekolish  and  Brannon,  JJ.,  concurred. 
Obbbm,  J.,  absent. 


(K  w.  Va.  177) 

State  v.  Goodwin. 

(Supreme  Court  of  Appeal*  of  TTnt  Viiytnia. 
Feb.  le,  1889.) 

WlTNBSS — iMPSAOBMBira. 

1.  To  impeach  a  witness  by  proving  statements 
on  another  occasion  inconsistent  with  or  oontra- 
dlctinff  his  statements  on  the  trial,  the  statement 
oiiist  M  material  to  ttie  cause,  not  ooUateraL 

8.  If  the  statement  be  collateral  to  the  case,  and 
It  be  drawn  oat  on  cross-examination,  and  not  in 
chief,  the  party  drawing  it  out  is  bound  by  the  an- 
swer, and  cannot  introdaoe  evidence  to  oontradiot 
It 

8.  Before  sacb  evidence  to  impeaoh  oan  be  ad- 
mitted, a  foundation  must  be  laid  by  an  examina- 
tion of  the  witness  touching  the  fact  of  ills  having 
made  such  statements. 

(SyUdbus  by  the  Oowrt.') 

Ertor  to  circuit  court,  Wood  county;  J. 
M.  Jackson,  Judge. 

/.  F.  Laird,  Jos,  ffutoMTUon,  and  W.  C. 
Mann,  for  plaintiff  in  error.  Alfred  Oald- 
wdl,  Atty.  Gen.,  for  the  State. 


Bbannon.  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Wood  coun- 
ty, sentencing  Jaraes  Goodwin  to  the  peniten- 
tiary for  twoyears  upon  an  indictment  against 
him.  R.  J.  Goodwin,  and  John  Freed,  for 
breaking  into  a  spring-house  of  J.  A.  Murray, 
with  intent  to  commit  larceny,  and  commit- 
ting it.  The  state  introduced  evidence  to 
show  that  the  spring-house  had  been  broken 
into,  and  some  butter,  some  milk,  a  crock,  a 
china  dish,  and  a  china  saucer,  stolen  and  car- 
ried to  a  house-boat  lying  in  the  Ohio  river, 
occupied  by  John  Freed  with  his  family, 
James  Qoodwin  and  his  wife  and  children, 
and  Bichard  Goodwin  and  his  wife;  Freed 
occupying  one  end,  Goodwins  the  other;  and 
and  that  some  of  the  butter,  the  dish,  the 
saucer,  and  some  milk  were  found  on  this 
boat.  The  breaking  occurred  in  the  night. 
On  the  trial,  Mrs.  Frances  Freed  was  a  wit- 
ness for  Goodwin,  who  was  tried  alone,  and 
her  evidence  in  chief  was  as  fiollows:  "I  am 
the  wife  of  John  Freed.  James  Goodwin, 
my  little  son,  and  my  husband  left  the  boat 
alwut  sundown,  to  go  down  to  the  flsh-line. 
I  was  there  when  they  returned  home  about 
dark.  James  Goodwin  brought  two  rolls  of 
butter.  His  wife  gave  me  one  of  the  rolls 
next  morning.  I  recognize  this  meat-dish. 
We  have  owned  it  for  some  time.  I  was  on 
the  boat  when  Mr.  Beckwith  searched  it. 
They  got  parts  of  two  rolls  of  butter,  this 
meat-dish,  and  two  saucers.  They  fouiid 
about  one  pint  of  milk,  which  was  in  a  bowl. 
They  found  no  butter  except  the  two  rolls." 
On  cross-examination  she  stated:  "My  hus- 
band did  not  leave  the  boat  that  night. 
James  Goodwin  and  my  husband  returned 
about  8  o'clock  or  half-past  8.  Jim  reached 
the  butter  to  his  wife.  I  saw  no  milk. 
They  had  no  milk  with  them  when  they  came 
back.  I  sent  my  little  boy  after  milk  for  my 
baby.  I  don't  know  from  whom  he  got  it. 
He  would  go  and  get  it  as  I  wanted. it." 
Prisoner  claimed  and  stated  that  he  left  the 
boat  with  the  boy  and  Freed  to  go  to  a  flsh- 
line,  and  his  wife  had  given  him  some  mon- 
ey, telling  him  to  buy  some  meat  or  butter, 
and  while  gone  from  the  boat  he  met  a  man 
who  sold  him  two  rolls  of  butter  of  about 
one  pound  each,  for  50  cents,  which  he  took 
to  the  boat.  The  state,  on  cross-examination, 
asked  Mrs.  Freed  whether  she  had  aconversa. 
tion  with  Lucy  Smith,  and  whether  she  did 
not  tell  her  that  she  (Freed)  had  said  to  her 
husband,  after  he  and  Jim  Goodwin  came 
back  that  night  with  the  butter,  that  "that 
was  a  dang  big  lot  of  butter  for  50  cents," 
and  that  he  had  told  her  to  hush;  that  he  did 
not  buy  the  butter,  but  that  Jim  Goodwin 
and  the  little  boy  went  out  and  got  the  but- 
ter and  milk  while  he  watched  the  sl<iff;  to 
which  question  the  prisoner  obejcted,  but  tlie 
court  allowed  it,  saying  it  was  proper  in  or- 
der to  lay  foundation  to  impeach  the  credi- 
bility of  the  witness  in  regard  to  facts  testi- 
fied to  by  witness  in  cliief,  and  for  no  other 
purpose.  The  witness  stated  that  she  had 
never  had  any  such  conversation  with  Lucy 
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Smith.  The  state  then  asked  hfr  if  she  did 
not  tell  Lucy  Smith,  in  the  presence  of  Mrs. 
Sider,  that  those  damned  Goodwins  bad  got 
her  son  Charl'e  drunk,  to  make  him  tell,  and 
that  Jim  Goodwin  and  Dick  Goodwin  were 
going  to  turn  state's  evidence  and  get  out, 
and  then  send  her  husband  to  the  peniten- 
tiary; and  whether  she  did  not  say  in  same 
conversation  that  her  husband  was  an  inno- 
cent man,  and  that  that  damned  Jim  Good- 
win had  left  her  husband  in  charge  of  the 
Bkifl,  and  that  Goodwin  had  taken  her  son 
and  gone  and  stolen  the  butter  and  milk,  and 
that  her  husband  had  nothing  to  do  with  it, 
•nd  that  she  thought  they  ought  to  punish 
the  guilty,  and  let  her  husband  go.  Prison- 
er objected  to  the  question,  but  the  court  al- 
lowed it  on  the  ground  that  the  question  was 
proper  to  lay  ground  to  impeach  Mrs.  Freed, 
as  it  went  to  credit  of  witness,  but  for  no 
other  purpose.  The  witness  then  emphatic- 
ally denied  tliat  she  ever  had  any  such  con- 
versation with  Lucy  Smith.  The  state  then 
Mked  her  if  she  did  not  have  conversation 
witli  Mrs.  Rider  in  regard  to  her  troubles, 
and  if  she  did  not  state  that  Jim  Goodwin 
and  Dick  Goodwin  were  going  to  turn  state's 
evidence,  and  send  her  husband  to  the  peni- 
tentiary, and  if  she  did  not  say  to  Mrs.  Rider 
that  her  husband  was  innocent,  and  that 
nigger,  Jim  Goodwin,  and  her  son  Charlie 
stole  the  butter  and  milk ;  and  if  she  did  not 
atthe  same  time  state  that  she  dropped  the 
crock  the  milk  came  in  into  the  river,  and  it 
was  a  good  thing  she  did;  that  she  could 
prove  the  dish  was  hers,  and  Mrs.  Goodwin 
would  claim  the  saucer,  and  they  could  not 
have  the  crock  there  in  evidence  against 
tliem  in  court.  The  prisoner  objected,  the 
court  allowing  the  question  for  the  same  rea- 
son stated  above,  and  prisoner  excepted. 
The  witness,  Mrs.  Freed,  answered  tha^  she 
had  never  made  any  such  statements  to  Mrs. 
Bider.  The  state  introduced  Lucy  Smith, 
who  stated  that  Mrs.  Freed  came  to  her  house 
crying,  and  in  great  trouble,  and  said  they 
had  been  getting  Charlie  drunk,  and  that 
they  were  going  to  get  him  into  trouble;  that 
her  husband  was  innocent;  that  Jim  Good- 
win had  stolen  the  butter  and  milk;  that 
when  th^  came  home  that  night  she  called 
her  husband  to  one  side,  and  said,  "That's  a 
danged  lot  of  butter  to  get  for  50  cents, "  and 
that  she  was  afraid  she  would  get  into  trouble ; 
that  her  husband  then  told  her  that  he  did 
not  buy  the  butter  or  milk,  but  that  Jim 
Goodwin  and  Charlie  had  gone  and  got  the 
things  while  he  watched  the  skiff;  that  she 
(Mrs.  Freed)  said  they  threw  the  milk  croc^ 
into  the  river,  and  they  could  not  find  any- 
thing to  hurt  them  much;  that  Mrs.  Goodwin 
claimed  the  china  saucer  as  hers,  and  stie 
(Mrs.  Freed)  would  prove  the  other  dishes 
were  hers;  that  the  crock  was  out  of  the  way, 
or  they  would  have  it  in  evidence  against 
them;  but  she  heard  Jim  and  Dick  Goodwin 
were  going  to  turn  state's  evidence,  and  send 
her  husband  to  the  penitentiary.  Prisoner 
objected  to  this  evidence,  but  the  court  al- 


lowed it  for  the  purpose  of  impeaching  and 
contradicting  her  as  to  her  testimony  in  chief, 
and  for  ho  other  purpose,  and  prisoner  ex- 
cepted. The  state  introduced  Mrs.  Rider, 
who  stated  she  was  at  Lucy  Smith's,  and 
heard  the  talk  between  them;  that  in  a  day 
or  two  She  went  down  to  see  her  (Mrs. 
Freed;)  that  she  told  her  all  her  troubles; 
that  she  said  they  had  brought  the  butter  and 
milk  to  the  boat,  but  her  husband  had  noth- 
ing to  do  with  it;  that  Jim  Goodwin  and  her 
boy  had  gone  and  got  the  things,  nnd  her 
husband  did  not  leave  the  skiff;  that  they 
had  thrown  the  crock  into  the  river,  but  that 
Jim  Goodwin  bad  stolen  the  things,  and  be 
and  Dick  were  going  to  turn  state'Revidi-nce, 
and  send  her  husband  to  the  penitentiary. 
Prisoner  objected  '  to  this  evidence.  The 
court  allowed  it,  saying  it  was  proper  to  im- 
peach Mrs.  Freed  as  to  facts  testified  to  by 
her  in  chief.  The  prisoner  asked,  but  was 
refused,  the  following  instruction,  for  which 
he  excepted:  "The  jury  are  instructed  that 
the  testimony  of  Miss  Lucy  Smith  and  Mrs. 
Rider  in  regard  to  the  conversation  with 
Mrs.  Frances  Freed,  in  tbie  absence  of  James 
Goodwin,  is  not  .evidence  of  any  fact  men- 
tioned  by  them,  and  only  relevant  as  to  the 
credibility  of  Mrs.  Freed,  and  cannot  be  con- 
sidered as  proving  any  fact  bearing  upon  the 
guilt  of  the  defendant." 

Lucy  Smith's  evidence  is  not  admissible. 
Her  statement  that  Mrs.  Freed  said  her  bus- 
band  was  innocent,  and  that  Jim  Goodwin 
stole  the  butter  and  milk,  was  simply  Mrs. 
Freed's  expression  of  opinion.  Her  stat&- 
ment  that  Mrs.  Freed  said  that  when  they 
returned  to  the  boat  that  night  she  called  her 
husband  aside,  and  said,  "  That's  a  danged  lot 
of  butter  to  get  for  50  cents,"  is  not  admis- 
sible. True,  Mrs.  Freed  stated  in  her  evi- 
dence that  Goodwin  brought  to  the  boat  two 
rolls  of  butter,  but  did  not  say  whether  they 
were  large  or  small,  whether  one  pound  each, 
or  whether  they  would  make  up  ttie  quan- 
tity lost.  They  might  have  been  large, — 
suflScient  to  make  up  the  quantity.  Hera 
was  no  clear  contradiction  of  her  own  evi- 
dence. Mrs.  !Freed's  statement  to  Lucy  Smith 
that  her  husband  responded  that  he  had  not 
bought  the  butter  or  milk,  but  that  Jim 
Goodwin  and  Charlie  had  gone  and  got  the 
things  while  her  husband  watched  the  skiff, 
was  improperly  admitted,  because  It  was 
simply  a  declaration  of  Freed,  in  the  atjsence 
of  the  prisoner,  after  the  commission  of  the 
act;  and,  were  Freed  and  Gk)odwin  co-con- 
spirators, the  declaration  of  one,  made  after 
the  consummation  of  the  act,  would  not  be 
admissible.  1  Greenl.  £v.  §  111.  To  im- 
peach a  witness  by  showing  that  on  another 
occasion  he  made  a  statement  contradicting 
one  made  on  the  trial,  that  statement  must 
relate  to  a  matter  material  to  the  case, — must 
concern  a  fact  involved  in  the  evidence 
There  was  not,  and  properly  could  not  have 
been,  involved  in  the  case,  or  in  the  evidence 
given,  any  question  as  to  what  Freed  said 
as  to  the  transaction  after  its  consummation 
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Tbe  witness  had  stated  nothing  in  chief  as  to 
it  to  make  it  fall  under  the  rule  of  Forde's 
Case,  16  Grat.  547,  that  a  witness  may  be  im- 
peached as  to  a  matter,  though  collateral,  if 
the  statement  be  made  in  chief;  nor  conid 
the  state  have  introduced,  to  support  the  is- 
sue on  its  sidp,  as  evidence  independent  of 
impeachment  purposes,  proof  of  the  declara- 
tion so  made  by  Freed;  and  for  that  reason 
it  could  not  be  let  in  to  contradict  a  witness 
as  to  this  collateral  and  irrelevant  matter, 
for  when  a  witness  is  cross-examined  on  a 
matter  collateral  to  the  issue,  his  answer  can- 
not be  subsequently  contradicted  by  the  party 
potting  the  question.  The  test  of  whether  a 
tact  inquired  of  on  cross-examination  is  col- 
lateral, is  this:  Would  the  cross-examining 
party  be  entitled  to  prove  it  as  a  part  of  his 
case  tending  to  establish  his  plea?  1? Iiis  lim- 
itation, however,  only  applies  to  answers  on 
cross-examination.  It  does  not  afFect  an- 
swers to  tbe  examination  in  chief.  Whart. 
Ct'im.  E7.  §  484;  Forde's  Case,  cited  al)ove; 
Kiickols  V.  Jones,  8  Grat.  267. 

There  is  in  Lucy  Smith's  evidence  other 
Blatter  objectionable,  and  that  is  the  lan- 
guage: "That  she  (Mrs.  Freed)  said  they 
Uirew  the  milk  crock  overboard  into  the  river, 
and  ttiey  could  not  Qnd  anything  to  hurt  them 
moeb;  that  Mrs.  Goodwin  claimed  the  china 
sancer,  and  she  (Mrs.  Freed)  would  prove 
the  other  dishee  were  hers ;  and  that  the  crock 
was  out  of  the  way,  or  they  would  have  it  in 
•vldence  against  them. "  This  matter  would, 
per  te,  be  compelent  as  inconsistent  with  her 
statements  on  the  trial,  and  the  general  drift 
flf  her  testimony  of  the  prisoner's  innocence, 
•nd  particularly  tending  to  contradict  her 
statement  that,  when  tbey  returned  to  the 
boat,  they  brought  no  milk,  and,  inferentially 
from  other  statements,  no  dishes,  by  proving 
that  she  said  the  crock  had  been  there,  but 
was  disposed  of  as  evidence,  and  the  presence 
ot  the  dishes  would  be  explained ;  but  the  ob- 
jection Is  that  no  foundation  for  this  evi- 
dence bad  been  laid  by  an  examination  of 
Mrs.  Freed  as  to  the  fact  of  her  having  made 
such  statements,  which  is  indispensable.  1 
Greenl.  £v.  §  462;  Unis  v.  Charlton,  12 Grat. 
484.  True,  a  foundation  was  laid  as  to  a 
part  of  her  statement,  but  not  as  to  the  par- 
ticular part  specifled,  which  is  separable  from 
tbe  other  part.  A  foundation  was  laid  as  to 
this  matter  in  examining  Mrs.  Freed  as  to 
her  conversation  with  Mrs.  Rider,  but  not  in 
examining  ber  as  to  her  conversation  with 
Lacy  Smith.  A  foundation  should  be  laid 
as  to  all  tbe  substantial  or  material  matters  as 
to  wbicb  It  is  proposed  to  contradict  a  wit- 
ness, not  merely  a  part  of  such  matters,  leav- 
ing a  material  part  without  the  preliminary 
foandation.  Mrs.  Rider's  evidence  as  to  the 
conversation  in  Lucy  Smith's  evidence  is, 
fbr  reasons  stated  as  to  the  latter' s  evidence, 
incompetent.  Her  statement  that  Mrs. 
Freed  said  they  broaght  the  milk  to  the  boat 
is  incompetent.  Her  statement  that  Jim 
Goodwin  and  her  boy  went  and  got  the  things 
.a  incompetent.    Her  statement  that  tbey 


had  thrown  the  crock  In  the  river  is  admis- 
sible, but  not  her  statement  that  Jim  Good- 
win had  stolen  the  things,  and  that  he  and 
Dick  were  going  to  turn  state's  evidence,  and 
she  thought  tbey  ought  to  send  the  guilty 
persons  who  stole  the  things.  Mere  opinion 
is  not  ad  m  issible  i  n  such  cases.  The  ev  idence 
so  improperly  admitted  was  calculated  to  In- 
jure the  prisoner's  defense. 

Tlie  instruction  refused,  while  not  couched 
in  very  plain  or  accurate  language,  yet, 
properly  construed,  was  unobjectionable,  and 
as  an  additional  guard  against  the  misuse  by 
the  jury  of  the  evidence  of  Lucy  Smith  and 
Mrs.  lUder  in  applying  it,  not  merely  cm  the 
question  of  the  credit  of  those  witnesses,  but 
to  establish  the  main  fact  of  the  prisoner's 
guilt,  should  have  been  given;  but  as  the 
court  had,  in  admitting  the  evidence  of  these 
witnesses,  distinctly  stated  that  it  was  to  be 
used  only  on  the  question  of  the  credibility  of 
Mrs.  Freed,  the  judgment  would  not  for  that 
cause  be  leversed. 

As  to  tbe  motion  for  a  new  trial  because 
the  verdict  was  contrary  to  the  evidence. 
Tbe  case  was  tried  by  a  jury,  and  depended 
on  thtf  weight  of  testimony,  credibility  ot 
witnesses,  and  inferences  and  deductions 
from  facts  proven,  of  which  the  jury,  and 
not  the  court,  were  the  proper  judges;  and 
this  court  will  not  set  aside  a  verdict  in  such 
cases  except  in  cases  where  there  is  a  plain 
deviation  from  right  and  justice,  not  in  a 
doubtful  case.  State  v.  Cooper,  26  W.  Ya. 
338.  We  coold  not  for  this  cause  set  aside 
the  verdict.  For  reasons,  however,  above 
given,  the  Judgment  and  verdict  are  to  be  re- 
versed and  set  aside,  and  a  new  trial  awarded, 
wherein,  if  the  same  matters  shall  arise,  tbe 
principles  herein  indicated  shall  beappUedt 
and  the  cause  is  to  be  remanded  to  snob  (di^ 
cult  court  for  sucb  new  trial. 

Snydkb,  p.,  and  Enolish,  J.,  concnrcecU 
Grsbn.  J.,  absent. 


~~^~  (U  W.  Va.  2JB) 

flssoHT  et  al.  V.  Calvebt  et  at. 
(Supreme  Court  of  Appeala  of  Wat  FtrgfnitL 

QVABDUM   AND    WaBD— AOOOUNnNO — COMPSKSA- 
TIOS, 

1.  O.  is  appointed  a  gniardian  for  A  and  O.,  infant 
chlldreu  of  J.  H..  who  enlisted  In  the  United  States 
army,  and  was  killed  in  1868,  leaving  a  widow, 
who  married  a  widower  with  eif  ht  children  in  the 
latter  part  of  the  year  18^  and  07  him  she  became 
the  mother  of  eight  more  ohildren.  Ttie  guardian 
applied  for  and  obtained  a  pension  tor  his  said 
wards,  after  considerable  delav,  in  November, 
1876.  In  Deoember,  1875,  the  mother  of  said  wards 
and  her  second  husband  presented  a  olaim  to  said 
guardian  for  keeping,  dothing,  and  schooling  said 
wards  for  11  years  up  to  December  4, 1875,  amount- 
ing to  $1,066,  which  was  paid  by  said  guardian 
out  of  said  pension  money  as  of  tliat  date,  be 
taking  their  receipt  for  the  amount  so  paid.  Said 
guardian  also  paid  said  parties  tl05  on  the28dday 
of  June,  1877,  and  9100  on  the  6th  day  of  January, 
1879,  for  boarding,  schooling,  and  clothing  said 
wards,  taking  receipts  for  the  amount  so  paid,  but 
neither  receiving  nor  requiring  tbe  production  of 
an  itemized  account  of  the  claim  so  presented; 
and  upon  a  settlement  of  his  accounts  before  • 
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commissioner  on  the  20th  day  of  Pecember,  1883, 
■aid  guardian  was  charged  with  $1,505.58  as  re- 
celveia  in  January,  1876,  although  really  received 
In  December,  1876,  and  tSO  every  three  months 
thereafter  nntil  Febmary,  1878,  making  the  aggre- 
gate amount  received  91,716.58,  and  credited  with 
91^  as  of  December  4, 1876,  tl05  as  of  June  28, 
1877,  and  tlOO  aa  of  June  6, 1879,  and  tlO  as  of  De- 
cember 10, 1877,  paid  by  said  gfuardlan  to  said  par- 
ties as  aforesaid;  said  commissioner  charging  said 
guardian  with  no  Interest  upon  the  amounts  so  re- 
ceived by  him.  TTpon  a  bill  filed  to  surcharge  and 
fadsify  said  account  and  the  proceeding  had  there- 
in, held,  that  the  claim  presented  by  the  mother 
and  step-father  of  said  wards  stands  on  no  differ- 
ent footing  tlian  it  would  if  presented  by  a  stran- 
ger. 

2.  That  the  money  so  received  by  said  guardian 
for  said  wards  should  have  been  invested  or  loaned 
wittiin  80  days  after  it  was  received,  and  he  should 
have  been  charged  with  interest  thereon  after  that 
time,  unless  he  should  have  sooner  loaned  or  in- 
vested the  same. 

8.  An  account  of  this  character  against  an  in- 
fant should  not  only  be  itemized,  but  should  be 
•ustained  bv  satisfactory  proof ;  and  a  guardian, 
although  duly  authorized  to  disburse  the  principal 
of  his  ward's  estate  for  education  and  mainte- 
nance, should  require  such  proof  before  paying  the 
same. 

4.  Said  guardian  having  failed  to  lay  before  a 
commissioner  of  accounts  a  statement  of  receipts 
during  the  several  years  he  had  the  money  of  his 
said  wards  in  his  possession,  and  not  accounted  for, 
ahould  have  no  compensation  for  his  services  dur- 
ing the  years  he  haa  thus  failed  to  settle  his  ao- 
oonnts. 

6.  If  the  recovery  of  such  claim,  or  any  portion 
of  it,  could  be  prevented  by  illegality  of  consider- 
ation or  lapse  of  time,  or  by  any  other  fact  within 
Us  knowledge,  the  guardim  must  avail  himself  of 
■uch  defense,  or  he  can  obtain  no  credit  for  the 
•mount  paid. 

6.  A  guardian  who  has  more  than  one  ward 
ahould  keep  their  accounts  distinctly,  and  settle 
tlkem  separately,  showing  his  receipts  and  dis- 
bnraementa,  and  the  biJance  in  favor  of  or  against 
each. 

ISuUabut  by  the  Court.) 

Appeal  frooa  circuit  court,  Wetzel  county. 

Action  by  Albert  M.  Hescbt  and  Gracilla 
B.  Hyder  against  A.  O.  Calvert,  plaintiffs' 
late  guardian,  and  Wilfred  Moore,  surety  on 
mid  guardian's  bond,  to  set  aside  a  settle- 
ment made  by  tbe  guardian  before  a  commis- 
Bioner.  Judgment  was  favorable  to  defend- 
ants, and  plaintifCs  appeal. 

a.  B.  Hall  and  L.  N.  Tavenner,  for  appel- 
lants. W.  8.  WiUy  and  RohU  MoBldoumey, 
for  appellees. 

English,  J.  On  the  16tb  day  of  July, 
1870,  one  A.  Q.  Calvert  was  appointed  guard- 
ian for  Albert  Marion  Hescht  and  Gracilla 
Belle  Hescht,  infants,  and  only  children  of 
Jacob  Hescbt  and  Mary  Ellen,  his  wife,  and 
entered  into  bond  in  the  penalty  of  8600, 
with  one  Wilfred  Moore  as  surety,  condi- 
tioned for  the  faithful  performance  of  all  the 
duties  of  said  office  and  trust,  and  to  well 
and  truly  pay  and  deliver,  or  cause  to  be  paid 
and  delivered,  unto  said  Albert  Marion 
Hescht  and  Oracilla  Belle  Hescht,  orphans  of 
Jacob  Hescht,  deceased,  all  such  estate  as 
then  was  or  thereafter  should  appear  to  be 
due  tbe  said  orphans;  the  said  Jacob  Hescht 
having  enlisted  in  the  service  of  the  United 
States  in  1862,  and  having  been  killed  in  said 
service  during  the  year  1862,  leaving  said 


Mary  Ellen,  his  widow,  and  tbe  said  Albert 
Marion  and  Gracilla  Belle,  his  only  children, 
surviving  him.  Some  time  in  the  year  1863 
his  said  widow  intermarried  with  one  Isaac 
Newton  Hubbs.  who  was  a  widower  with 
eight  children,  and  in  the  course  of  time  said 
&^y  Ellen  became  the  mother  of  eight  chil- 
dren by  her  said  second  husband,  Isaac  N. 
Hubbs.  The  appellants,  Albert  M.  Hescht 
and  Gracilla  B.  Hescht,  at  the  time  of  their 
mother's  marriage  with  said  I.  N.  Hubbs, 
were  respectively  of  tbe  agee  of  4and  2  years. 
It  appears  that  they  made  their  home  for  the 
first  year  after  their  father's  death  with  their 
mother,  and  in  the  next  March  they  went 
and  lived  with  their  grandfather,  until  their 
mother  intermarried  with  said  Hubbs,  in 
July,  1863,  and  then  they  went  and  lived 
with  their  step-father  and  mother  as  a  fami- 
lyv  sometimes  working  out  from  home,  and 
sometimes  working  on  the  farm.  Ob  the  3d 
day  of  August,  1879,  said  Gracilla  B.  Hescht 
intermarried  with  one  J.  F.  Hyder,  and  at 
once  left  the  home  of  her  step-father,  and 
went  to  live  with  her  husband. 

It  seems  from  the  deposition  of  Albert  M. 
Hescht,  filed  in  the  cause  hereinafter  men- 
tioned,  that  he  and  his  mother  and  step-father 
and  seven  of  the  children  lived  together  nn- 
til he  was  20  years  of  age,  except  that  a  part 
of  the  time  when  he  was  small  he  lived  with 
his  grandfather,  Cornelius  Yoriiees,  in  Wet- 
zel county,  W.  Va.,  and  part  of  the  time  with 
bis  uncle,  Charles  Smith,  and  part  of  the 
time  with  another  uncle,  David  Harland. 
He  was  with  his  uncle  Charles  Smith  about 
a  year,  and  with  bis  unde  David  Harland 
two  or  three  different  times,  and  with  his 
grandfather  several  times.  After  this  he 
went  to  live  with  his  step-father  and  the  fam- 
ily, who  were  farming,  and  worked  on  the 
farm  for  Mr.  Hubbs  until  be  was  about  16 
years  of  age.  He  then  went  to  work  in  the 
Pittsburgh  stave  factory,  and  worked  for 
about  two  years.  While  working  at  said  fac- 
tory he  lived  at  home,  and  took  what  he  could 
save  after  buying  his  clothes,  and  gave  it  to 
his  mother  and  step-father  for  the  support 
of  the  family,  or  bought  supplies  for  the  fam- 
ily and  took  them  home.  When  be  wus  18 
bis  step-father  had  bought  a  farm  on  the 
waters  of  "Proctor,"  and  moved  onto  it,  and 
he  went  with  them,  and  worked  on  the  farm 
for  one  year.  When  he  was  19  years  of  age 
he  went  to  work  at  the  carpenter's  trade,  with 
one  David  Windgrove,  and  worked  with  him 
that  fall  and  that  winter;  that  when  he  was 
20  years  of  age  he  went  to  -Jackson  county, 
W.  Va.,  where  he  remained  with  his  cousin 
for  about  five  months,  when,  returning  to 
Wetzel  county,  he  lived  with  Henry  Hubbs. 
In  the  month  of  November,  1875,  when  said 
Albert  M.  Hescht  was  not  quite  17  years  of 
age,  and  his  sister  was  about  15  years  of  age, 
a  pension  was  granted  them  by  the  United 
States  government  upon  the  application  of 
their  said  guardian,  A.  O.  Calvert;  and,  ac- 
cording to  tbe  statement  of  said  guardian,  he 
receivMl  for  his  said  wards,  in  December. 
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1875,  the  sum  of  *1,505.53.  On  the  20th  day 
of  December,  1882,  said  A.  G.  Calvert  seems 
to  have  gone  before  one  W.  S.  Wiley,  a  oom- 
missioner  of  accounts,  and  made  a  settlement 
of  his  accounts  as  guardian  for  appellants, 
and  said  commissioner  found  that  said  guard- 
Ian  had  received  altogether  for  hi?  said  wards 
thesum  of  Sl,715.53,iind  that  he  had  paid  out 
for  their  use  and  benefit  81.335.55,  leaving 
a  balance  due  them  of  8;J79.98  when  they  ar- 
rived at  the  age  of  21  years.  Said  commis- 
sioner, however,  further  reported  that  in  liis 
opinion  said  guardian  should  be  allowed  for 
bis  commissions  and  services  in  attending  to 
the  interests  of  his  said  wards  from  the  lime 
of  his  appointment  the  sum  of  $115,  and,  de- 
ducting that  sum  from  the  balance  in  said 
guardian's  liands  at  the  time  said  Albert  M. 
Hescht  arrlveil  at  the  age  uf  21  years,  being 
$379.98,  8l)ows  a  balance  due  said  wards  of 
$264.98.  and,  deducting  costs,  $7,  would  leave 
a  net  biilance  due  said  wards  at  the  time  they 
irrivetl  at  21  years  of  age  of  «257.98.  That 
one-lialf  of  that  sum  was  due  Albert  M. 
Hescht,  andone-h.'ilf  due  Grsicilla  11.  Ilesclit, 
being  $128.99  due  each  of  them;  and  that 
after  said  Albert  M.  Ilescht  arrived  at  the 
age  of  21  yeiirs  he  had  been  paid  by  his  said 
guardian  $178,  which  would  leave  a  balance 
due  said  guardian  of  $49.01;  and  tliat  Gra- 
cllla  U.  Hescht,  aft<'r  she  arrived  at  the  age 
of  21  j'ears,  had  been  paid  by  her  said  guard- 
ian $i75,  leaving  a  balance  due  said  guard- 
ian from  her  of  $46.01.  To  surchar^je  anl 
falsify  this  a'-count  settle>l  as  aforesaid  be- 
fore Commissioner  W.  S.  Wiley  this  suit  was 
brought  to  February  rule,  1886,  in  the  cir- 
cuit court  of  Wetzel  county,  and  plaintiffs 
allege  that  they  at  no  time  had  any  settle- 
men  with  their  said  guardian ;  that  the  ac- 
counts laid  before  said  Commissioner  Wiley 
are  by  no  means  correct,  and  they  charge  the 
same  to  be  incorrect;  that  said  account  does 
not  contain  the  true  amount  of  money  re- 
ceived by  said  Ciilvert  as  their  guardian,  or 
paid  out  by  him ;  that  he  sought  only  to  ac- 
count for  $1,715.53,  instead  of  $1,741.46, 
with  which  lie  was  properly  chargeable;  that 
the  charges  allowed  said  Calvert  in  said  re- 
port are  unjust  and  incorrect;  that  he  has 
charged  the  plaintiffs  with  $1,056  paid  by 
him  to  their  mother  as  of  December  4,  1875, 
when  there  was  no. such  just  charge  against 
them,  and  none  such  could  have  been  prop- 
erly made  against  them;  that  in  support  of 
said  charge  said  guardian  presented  a  pre- 
tended voucher,  dated  January  25,  1876,  for 
said  sum  of  $1,056,  purporting  to  be  an  ac- 
count in  favor  of  Isaac  Hiibbs  and  Mary  E. 
Bubbs  for  keeping,  clothing,  and  schooling 
plaintiffs  for  11  years  up  to  December  4, 1875, 
which  purports  to  be  receipted  by  said  Isaac 
and  Mary  £.  Hubbs  as  of  the  15th  day  of 
January,  1876.  The  plaintiffs  charge  that 
said  item  is  erroneous  in  that  the  same,  or 
the  greatest  proportion  thereof,  was  barred 
by  the  statute  of  limitations  at  the  time  it 
was  paid,  if  ever  paid,  in  that  said  Calvert 
bad  no  right  as  sucli  guardian  to  pay  out  for 


the  support,  keeping,  clothing,  or  schooUng 
of  the  plaintiffs  any  thing  more  than  the  an- 
nual income  of  their  estate,  the  rents,  issues, 
and  proHts  thereof,  without  an  express  order 
from  acourtofcom[)etent  jurisdiction,  which 
they  deny  was  ever  obtained  by  him,  because 
there  never  had  been  any  such  indebtedness 
incurred  by  said  guardian;  that  the  same 
was  without  consideration  moving  from  the 
mother  or  from  said  Hubbs,  as  they  had  more 
than  paid  for  any  and  all  expense  to  which 
their  mother  and  said  Hubbs  had  ever  been 
put  to  in  such  keeping,  etc.;  that  the  further 
items  of  $105  as  having  been  paid  June  28, 
1877,  and  $100  as  having  been  paid  June  6, 
1879,  wer^-  erroneous  and  improper  for  the 
same  reason;  that  instead  of  taking  care  of 
said  estate,  and  rendering  an  account  thereof 
during  the  infancy  of  appellants,  he  paid 
them  various  sums  of  money,  which  he  had  no 
right  to  do,  and  which  amounts  were  allowed 
as  credits  to  said  Calvert  upon  liis  said  set- 
tlement before  said  commissioner,  and  were 
erroneous  charges,  which  said  several  unjust 
charges  amount  in  the  aggregate  to  the  sum 
of  $1,356.  They  further  allege  that  it  was 
the  duty  of  said  guardian  to  have  loaned  out 
the  said  sum  of  money  so  coming  into  his 
hands,  and  to  have  preserved  the  same  for 
them;  that  since  their  arrival  at  the  age  of 
21  years  the  said  Calvert  had  paid  to  the  s.iid 
Albert  M.  Hescht  the  sum  of  $113,  and  to  the 
said  Gracilla  B.  Hescht  the  sum  of  $145,  but 
no  other  sum,  and  that  there  is  still  due  the 
plaintiffs  the  sum  of  $1,668.01,  with  interest 
from  January,  1876;  and  that  the  said  Gal- 
vert,  having  failed  to  make  and  return  a  set- 
tlement before  a  commissioner,  as  required 
by  law,  forfeited  all  right  to  any  commis- 
sions for  his  services;  and  that  the  report  of 
Commissioner  Wiley  is  erroneous  in  lb.it  it 
allows  credit  for  such  services,  amouniing 
to  $115. 

The  defendants  A.  G.  Calvert  and  Wilfred 
Moore,  at  the  September  term,  1886,  of  said 
circuit  court,  demurred  to  plaintiffs'  bill, 
pleaded  the  statute  of  limitations,  and  the 
defendant  A.  G.  Calvert  filed  his  separate  an- 
swer to  the  plaintiffs'  bill.  The  defendant 
Calvert,  in  his  answer,  admits  the  allegations 
of  plaintiffs'  bill  as  to  his  appointment  and 
qualifiiation  ns  guardian  for  plaintiffs,  and 
as  to  his  executing  bond  as  such  guardian, 
with  one  Wilfred  Moore,  his  co-defendant,  as 
surety;  also  as  to  the  age  of  plaintiffs,  the 
time  and  mannerof  the  death  of  tbeirfather, 
Jacob  Hescht,  and  also  that  plaintiffs  were 
bis  only  heirs  at  law.  That  in  the  latterpart 
of  the  year  1875  a  pension  was  granted  them 
and  their  mother,  Mary  Ellen  Hescht,  widow 
of  said  Jacob,  by  the  government  of  the  Unit- 
ed States,  but  claims  that  said  pension  was 
not  for  the  sum  of  $1,530.50,  as  stated  in  the 
bill,  or  at  least  that  he  only  received  $1,505.- 
53  with  a  stipend  or  allowance  of  $30  every 
three  months;  and  he  denies  that  he  received 
every  three  months  $30.93,  as  charged  in  the 
bill,  but  only  the  sum  of  $30  each  quarter. 
He  says  that  at  the  time  said  money  was  so 
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received  said  Albert  M.  Hescht  was  16  years 
of  age,  or  about  that  age,  and  his  sister, 
Qracilla  B.,  was  about  the  age  of  14  or  15 
years.  He  denies  that  they  were  constantly 
employed  in  the  labors  of  the  family,  or  that 
they  were  compelled  to  and  did  earn  their 
livelihood  by  rendition  of  any  services  to  their 
motlier  or  any  one  else,  and  alleges,  on  the 
contrary,  that  they  were  idle,  and  of  a  roving 
disposition:  that  they  were  not  disposed  to 
attend  school,  and  could  be  compelled  to  do 
BO  with  difficulty  by  their  mother  and  step- 
father. He  denies  that  the  plaintiffs  had  no 
notice  of  the  settlement  with  W.  S.  Wiley, 
commissioner  of  accounts,  but  claims  that  he 
notified  them  personally  as  to  the  time  when 
said  settlement  would  be  made,  and  that  they 
were  fully  aware  that  their  mother  would 
proVe  her  demand,  and  agreed  that  the  said 
demand  was  correct  and  just.  He  claimed 
that  the  same  was  not  barred  by  statute,  in 
whole  or  in  part ;  that  no  such  objection  was 
then  urged  by  them  against  said  claim,  nor 
at  the  time  when  said  report  was  presented 
to  the  proper  court  for  confirmation;  that 
they  did  not  make  such  objection  at  the  time 
the  various  samsof  money  were  paid  to  them 
after  they  became  of  age;  that  all  of  the 
charges  made  in  said  account  are  lawful  and 
proper  charges  against  the  estate  of  his  wards, 
and  the.  report  was  lawfully  confirmed  by  the 
county  court  of  Wetzel;  that  the  charges 
made  by  Ellen  Habbs,  mother  of  his  said 
wards,  was  for  boarding,  clothing,  and  books 
for  schooling,  and  were  necessary,  proper, 
and  lawful  cliarges;  that  he  furnished  to  said 
Albert  M.  Hescht  the  sums  of  $20  and  $45 
before  the  majority  of  said  Albert  M., — the 
first  was  for  borrowed  money,  which  he  agreed 
afterwards  should  be  charged  to  his  estate,  and 
(he  second  was  for  a  horse  colt,  which  he 
much  needed,  and  whlcli  he  agreed  should  be 
jharged  to  his  estate  after  he  came  to  his  ma- 
jority; that  the  money  furnished  Gracilla  B. 
Hyder  was  at  the  time  of  and  after  her  mar- 
riage, but  before  she  was  21,  except  the  $145, 
—this  was  given  her  after  she  was  21  years 
at  age.  Said  Calvert  also  flies  as  part  of  his 
answer  a  letter  from  the  commissioner  of 
pensions  of  the  United  States  government, 
to  show  that  he  acted  in  good  faith  towards 
plaintiffs,  and  also  to  show  that  they  are 
properly  chargeable  with  an  account  for  food, 
clothing,  and  tuttion,  and  that  such  a  charge 
ifl  proper,  according  to  the  intent  of  the  stat- 
utes of  the  United  States  regulating  the  mat- 
ter of  the  application  of  pension  money  for 
the  benefit  of  the  children  of  deceased  sol- 
liers. 

Upon  this  state  of  pleading,  on  the  2d  day 
if  October,  1886,  a  decree  was  entered  in  said 
tause,  requiring  J.  W.  Kewman,  one  of  the 
eommissioners  of  the  court,  after  giving  per- 
sonal notice  to  the  pai'ties  of  the  time  and 
place  at  least  10  days  previous,  to  take  an  ac- 
eount,  and  state  and  report  it  to  the  court, 
together  with  the  evidence:  First.  What 
sum  of  money,  if  anything,  came  into  the 
hands  of  A.  G.  Calvert,  guardian  of  Albert  M. 


Hescht  and  Gracilla  B.  Hescht,  now  Gracilla 
B.  Hyder,  by  virtue  of  the  pension  certificate 
named  in  the  bill,  and  received  hy  him,  for 
which  he  executed  the  said  voucher  No.  575; 
and  what  sum  or  sums  were  thereafter  re- 
ceived by  him  from  the  government  of  the 
United  States  for  the  benefit  of  his  said 
wards.  Including  in  this  account  ail  sums  of 
money  received  by  him  as  such  guardian 
from  the  month  of  December,  1875,  until 
the  year  1882,  Inclusive.  Second.  What 
sum  of  money  was  paid  out  and  expended 
by  him  for  the  benefit  of  said  Albert  M. 
Hescht  and  Gracilla  B.  Hyder,  and  when, 
where,  and  to  whom,  and  for  what  purpose 
said  money  was  paid,  and  any  other  matter 
deemed  pertinent,  or  required  by  any  party 
in  interest.  And  it  was  provided  that  deposi- 
tions of  the  complainants  theretofore  taken 
and  filed  in  the  cause  should  be  considered  by 
tlie  commissioner  without  exception,  except 
that  the  same  might  t>e  contradicted  by  com- 
petent testimony,  and  that  the  report  of  the 
commissioner  of  accounts  sought  to  be  sur- 
charged and  falsified  by  the  complainant's  bill 
should  be  taken  as  prima  faoie  evidence  of 
the  correctness  of  said  account,  but  liable  to- 
be  surcharged  and  falsified  by  proper  testi- 
mony in  any  particular  specified  in  complain- 
ant's bill.  Onthe  17th  day  of  January,  1887, 
said  commissioner  J.  W.  Newman  returned 
his  report  in  pui-suance  of  said  decree,  and 
with  it  a  notice,  which  seems  to  have  tieen 
served  upon  him,  "that  the  complainants 
would  ask  and  insist  that  said  commissioner 
take  into  account  in  his  report  in  this  cause  to- 
the  court  the  respective  amounts  due  each  of 
the  complainants,  Albert  M.  Hescht  and  Gra- 
cilla B.  Hyder,  based  upon  the  evidence  in  this^ 
case,  and  a  letter  filed  before  said  commis- 
sioner from  the  pension  department  of  the 
United  States  showing  that  there  was  paid  to- 
sifiid  A.  G.  Calvert,  guardian,  etc.,  for  the  use- 
of  Albert  M.  Hescht,  the  sum  of  8767.93,  and 
for  the  use  of  Gracilla  B.  Hyder,  $973.53,  re- 
spectively, instead  of  upon  the  basis  of  an 
equal  amount  due  each  one,  as  was  done  by 
the  commissioner  of  the  cou  nty  court. "  Said 
commissioner,  in  making  up  his  report,  cred- 
ited said  A.  G.  Calvert  as  guardian  as  afore- 
said with  $1,056  paid  Mary  E.  Hubbs  as  of 
December  4,  1875,  also  with  $100  as  of  Jan- 
nary  6, 1879,  for  boarding  and  caring  for  said 
wards,  also  $105  as  of  June28, 1878,  for  cloth- 
ing, etc.,  and  $10  as  of  December  10,  1887, 
paid  to  her  to  procure  books  for  said  wards;, 
aggregating  the  sum  of  $1,271;  and,  after  al- 
lowing other  minor  snms,  the  entire  amount 
allowed  said  guardian  for  expenditures  for 
said  wards  while  they  were  minors  aggregate* 
$1,385.65;  and  after  charging  him  with 
$1,716.58,  the  amount  received  by  him  for 
said  wards,  and  crediting  him  with  the 
amounts  paid  by  him  to  said  wards  since  they 
attained  their  majority,  he  finds  a  balance  due- 
said  guai-dian  from  Albert  M.  Hescht  of 
$49.01  and  a  balance  due  said  guardian  fronr 
Gracilla  B.  Hyder  of  $46.09.  The  compUin- 
ants  by  counsel  excepted  to  said  report  be- 
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cause:  (1)  Instead  of  following  the  direction 
of  tlie  order  of  reference  it "  finds  and  reports 
the  result  of  his  investigations,"  and  that  re- 
port is  not  In  accordance  with  law,  equity,  or 
the  evidence  in  the  cause.  (2)  Ko  evidence 
is  returned  or  referred  to  to  support  the  re- 
port. There  is  not  evidence  to  support  the 
item  of  $1,056,  paid  December  4,  1875,  to 
Mary  £.  Hubbs,  or  of  9100  paid  January  6, 

1879,  to  Mary  E.  Hubbs,  or  »105.  paid  June 
23d  to  Mary  E.  Hubbs ;  but  they  are  all  shown 
to  be  improper  and  unjust.  (3)  In  that  there 
is  allowed  guardian  for  services  from  time 
of  his  appointment  for  all  services  rendered 
$115,  while  it  is  charged  and  fnlly  proven 
that  the  defendant  foi-feited  all  claim  to  any 
compensation  by  not  making  annual  settle- 
ments as  required  by  law.  (4)  It  allows 
credit  to  guardian  for  $20,  paid  A.  M.  Hescht 
in  February.  1880,  and  $45  paid  him  May  20, 

1880,  in  cash,  as  having  been  paid  him  after 
he  attained  his  majority,  while  the  evidence 
shows  it  was  paid  during  his  minority,  which 
were  improper  and  illegal  charges  or  credits. 

(5)  Report  allows  credit  to  guardian  for  $10 
paid  July  5, 1879,  and  for  $20,  paid  Kovember 
8, 1880,  to  Qracilla  B.  Hyder,  after  she  became 
21  years  old,  while  the  bill  charges,  and  the 
evidence  shows  clearly,  and  it  is  not  denied 
in  the  answer,  that  tliese  sums  were  paid  to 
her  while  a  minor  and  infant,  in  money,  and 
are  improper  and  unjust  charges  or  credits. 

(6)  The  commissioner  ignores  the  plea  of  the 
statute  of  limitations,  and  allows  credit  to 
guardian  for  moneys  claimed  to  have  been 
paid  to  Mary  E.  Hubbs,  aggregating  $1,261, 
without  any  verified  account  of  same,  when 
the  greater  part  was  barred.  These  plain- 
tiffs, owners  of  other  estate,  made  no  attempt 
to  collect  it  from  lands,  and  that,  too,  when 
the  money  so  paid  was  pension  money  ex- 
empt fi'om  execution,  that  could  be  held  by 
them  and  should  have  been  so  claimed  and 
held  by  their  guardian.  (7)  Because  the  find- 
ings of  commissioners  are  contrary  to  the 
weight  and  preponderance  of  the  testimony 
and  unsupported  by  evidence,  and  for  the 
many  errors  apparent  upon  its  fitoe.  (8)  Be- 
cause it  is  evident  that  partiality  or  andue  in- 
fluence has  prompted  the  commissioner.  (9) 
In  not  crediting  Albert  M.  Hescht  and  Ora- 
dlla  B.  with  work  performed  for  the  family 
of  Isaac  and  Mary  Ellen  Hubbs.  (10)  Be- 
cause commissioner  did  not  adjust  the  ac- 
counts 80  as  to  show  the  amounts  received 
by  the  guardian  for  each  ward,  to- wit,  $978.53 
for  the  use  and  benefit  of  Gracilla  B.,  and 
$767.93  for  the  use  of  Albert  M.  (11)  For  not 
reporting  that  subsequently-acquired  prop- 
erty is  not  subject  to  the  payment  of  claims 
for  maintenance,  etc.,  of  wards,  especially 
claims  in  favor  of  parents.  (12)  Because 
commissioner  did  not  charge  the  guardian 
with  interest,  as  the  law  requires.  Whereof 
they  pray  that  the  report  be  not  confirmed, 
bat  corrected  by  the  court,  or  recommitted  to 
•ome  otber  commissioner  of  the  court,  with 
directions  to  ascer^in,  state,  and  report  a  cor- 
rect and  true  account. 


On  the  11th  day  of  June,  1887,  this  cause 
came  on  to  be  heard  upon  the  bill  and  exbil> 
its,  the  answers  of  defendants,  general  repli- 
cation by  complainants,  former  orders  and 
decrees,  plea  of  the  statute  of  limitiitions, 
filed  by  defendants,  and  issue  thereon  by  com- 
plainants, and  upon  the  report  of  James  W. 
Newman,  the  commissioner  to  whom  the  same 
was  referred,  and  the  depositions  therewith 
returned  filed  in  the  cause  on  the  17th  day 
of  January,  1887,  and  the  exceptions  of  com- 
plainants to  said  report,  and  upon  the  motion 
of  the  defendants  to  dismiss  the  suit  because 
T.  B.  Harness  was  not  made  a  party,  which 
last-named  motion  the  court,  as  I  think, 
properly  overruled.  The  court  then,  by  its 
decree,  proceeded  to  overrule  said  exceptions 
to  said  commissioner's  report,  and,  after 
overruling  the  same,  held  that  the  said  re- 
port should  be  reformed  and  amendedso  as 
to  state  the  accounts  of  said  Albert  G.  Cal- 
vert as  guardian  of  Albert  M.  Hescht,  and  as 
guardian  of  Gracilla  B.  Hescht,  now  Hyder, 
separately,  and  that  for  this  purpose  the  said 
account  of  the  said  Albert  M.  Hescht  should 
be  credited  with  the  sum  of  $767.93,  that  lie- 
ing  the  amount  of  the  pension  money  allowed 
him,  and  charged  with  the  sum  of  $12.50, 
that  being  the  one-half  of  the  attorney's  fee 
allowed  in  the  pension  case  by  law ;  and  the 
further  sum  of  $667.78,  being  one-half  of  the 
credits  allowed  the  said  Albert  G.  Calvert  in 
his  settlement  with  W.  8.  Wiley,  the  com- 
missioner of  accounts;  and  also  the  sum  of 
$57.50,  being  one-balf  the  sum  allowed  by 
said  commissioner  of  accounts  to  the  said  Al* 
bert  G.  Calvert,  guardian,  for  liis  services  in 
procuring  said  pension ;  and  the  sum  of  $3.50t 
being  one-half  the  charge  of  costs  of  settle- 
ment with  said  commissioner  of  accounts; 
and  the  further  sum  of  $178,  paid  to  him  by 
his  said  guardian,  A.  G.  Calvert,  before  fln^ 
settlement  on  the  20th  day  of  Decemlier, 
1882, — which  account  thns  stated  shows  a  bal 
ance  due  from  said  complainant  A.  M. 
Hescht  to  the  said  defendant  A.  Q.  Calvert, 
on  the  20th  day  of  December.  1882,  of  $151.35. 
which,  with  interest  computed  thereon  to  the 
20th  day  of  May,  1887,  amounts  to  the  sum 
of  $191.40.  which  the  defendant  A.  G.  Cal> 
vert  was  entitled  to  recover  of  the  complain- 
ant A.  M.  Hescht;  and  that  the  account  of 
said  complainant  Gracilla  B.  Hyder,  formerly 
Gracilla  B.  Hescht,  should  l>e  credited  with 
the  sum  of  $973.53,  that  being  the  amount  of 
pension  money  allowed  her,  and  charged  with 
the  sum  of  $12.50,  that  being  one-half  of  the 
attorney's  fee  allowed  in  the  pension  case  by 
law;  and  the  sum  of  $667.78,  being  one-halt 
of  the  credits  allowed  said  Albert  G.  Calvert 
by  W.  8.  Wiley,  commissioner  of  accounts, 
on  settlement;  and  also  the  sum  of  $57.50, 
being  one-half  the  sum  allowed  by  the  said 
commissioner  of  accounts  to  the  said  Albert 
G.  Calvert,  guardian,  for  his  services  in  pro- 
curing said  pension ;  and  the  sum  of  $3.50, 
being  one-half  the  charge  for  costs  of  settle- 
ment with  said  commissioner  of  accounts; 
and  the  further  sum  of  $175,  paid  to  her  by 


Digitized  by 


Google 


92 


SOUTHEASTEEN  REPORTER,  VOL.  9. 


(W.Va. 


the  said  A.  O.  Calvert,  guardian,  before  final 
settlement  on  the  20th  day  of  December, 
1882, — which  account  thus  stated  shows  a 
balance  due  from  the  said  defendant  A.  Q. 
Calvert,  to  said  complainant  Gracilla  B.  Hy- 
der,  on  the  20th  day  of  December,  1882,  of 
|l57.25,  which,  with  interest  computed  to  the 
20tb  day  of  May,  1887,  amounts  to  the  sum 
of  S72.?l,  which  the  complainant  Gracilla  B. 
Hyder  was  entitled  to  recover  of  the  defend- 
ants Albert  G.  Calvert  and  Wilfred  Moore. 
From  this  decree  of  the  circuit  court  of  Wet- 
zel county  overruling  the  exceptions  to  the 
report  of  Commissioner  J.  W.  Newman,  filed 
by  the  complainants,  and  stating  the  account 
between  said  guardian  and  his  wards  in  the 
manner  in  said  decree  set  forth,  this  appeal 
was  taken  by  the  plaintiffs  in  said  bill. 

The  questions  to  be  determined  in  this 
case  are  raised  by  said  exceptions  filed  to 
Commissioner  Newman's  report.  Did  the 
court  below  commit  an  error  in  overruling  and 
disregarding  said  exceptions?  At  the  time 
the  bulk  of  the  pension  money  was  received 
by  said  guardian,  amounting  to  $1,505.53, 
his  wards  were  respectively  17  and  15  yeai-s 
of  age,  and  the  residue  of  said  pension  money 
was  received  between  that  date  (January, 
1876)  and  February,  1878.  This  money  came 
into  the  hands  of  said  guardian  as  any  other 
money  to  which  they  were  entitled  would 
come,  and  the  very  reason  why  a  guardian 
is  required  by  law  to  be  appointed  for  infants 
Is  that  their  estates  may  be  protected,  not 
only  from  strangers,  but,  as  experience  in- 
dicates, more  frequently  from  the  avaricious 
designs  of  their  nearest  relatives.  Tlieguard- 
ian  in  this  case  evinced  some  prudence  and 
caution  by  consulting  the  commissioner  of 
pensions  for  instructions  as  to  the  disposition 
he  should  make  of  the  pension  money  re- 
ceived for  his  wards,  but,  unfortunately  for 
blm,  It  seems  that  this  letter  of  inquiry  was 
not  written  until  the  15th  day  of  January, 
1876,  and,  according  to  his  own  voucher,  re- 
turned before  the  commissioner  of  accounts, 
he  had  taken  the  responsibility  of -paying  to 
Mary  E.  Hubbs,  the  mother  of  his  said 
wards,  $1,056  of  said  pension  money  on  the 
4th  day  of  December,  1875,  more  than  a  month 
before  he  wrote  said  letter,  and  was  credited 
with  that  amount  as  of  that  date;  and  it  will 
be  seen  by  reference  to  the  reply  sent  him  by 
H.  M.  Atkinson,  commissioner  of  pensions, 
that  he  did  not  follow  the  advice  and  In- 
structions therein  contained  as  to  the  residue 
of  the  money  received  by  him  as  pension 
money  for  said  wards.  Said  commissoner 
says:  "The  design  in  granting  pensions  to 
children  under  16  years  of  age  unquestiona- 
bly was  that  this  bounty  of  the  government 
should  be  used  in  supplying  them  with  a 
home,  food,  clothing,  books,  tuition,  and 
other  necessaries  during  their  helpless  In- 
fancy and  minority,  and,  if  all  the  pension 
money  is  needed  for  these  purposes,  it  should 
all  be  used  without  hesitation.  Whoever 
furnishes  these  supplies,  the  mother  includ- 
ed, should  be  paid  for  them  what  is  just  and 


equitable  upon  a  properly  stated  and  itemized 
account,  allowed  and  approved  by  the  court 
having  probate  jurisdiction,  which  tlien  be- 
comes a  voucher  for  you  In  the  settlement  of 
your  account  as  guardian.  In  cases  where 
the  pension  is  not  all  needed  for  the  comfort- 
able support  of  the  children,  any  surplus 
should  be  safely  invested  for  tlieir  benefit, 
and  paid  only  to  them.  The  mother  has  no 
claim  upon  such  surplus,  nor  does  her  claim 
upon  the  children's  pension  money  differ  in 
any  respect  from  that  of  a  stranger."  This 
letter  of  advice  seems  to  vary  but  little  from 
the  terms  of  our  statute  in  regard  to  the  du- 
ties of  guardians,  f  chapter  82,  §8,  of  the  Code,) 
which  provides  tnat  "  no  disbursement  shall 
be  allowed  to  any  guardian  where  the  deed 
or  will  under  which  the  estate  isderlveddoes 
not  authorize  It  beyond  the  annual  Income 
of  the  said  ward's  estate,  except  *  *  • 
when  (although  old  enough  to  be  bound  out 
as  an  apprentice)  it  shall  be  deemed  best  for 
the  ward  that  the  principal  of  his  personal 
estate,  or  a  portion  thereof,  should  be  ap- 
plied towards  his  education  or  maintenance. 
But  the  guardian  shall,  before  thus  applying 
any  part  of  such  princip:il,  file  his  petition 
before  the  circuit  court  of  the  county  in 
which  he  was  appointed  for  the  permission 
thus  to  apply  the  whole  or  a  portion  of  said 
principal,  in  which  petition  be  shall  state 
the  facts  relied  on  by  him  to  induce  the 
court  to  grant  the  prayer  of  the  petition. 
*  *  *  Upon  the  hearing  of  the  case  the 
court  may  grant  or  refuse  the  petition,  as  to 
it  may  seem  judicious  and  proper.  No  credit 
shall  be  allowed  the  guardian  in  tiie  settle- 
ment of  his  accounts  for  expenditures  for 
his  ward  under  this  section  except  for  dis- 
bursements of  the  annual  income  of  his 
ward's  estate,  and  for  such  amounts  as  the 
said  court  shall  have  first  authorized  to  be 
expended  of  the  principal  of  his  personal 
estate,  as  hereinbefore  provided."  If  said 
guardian  had  availed  himself  of  the  provis- 
ions of  this  statute,  his  disbursements,  made 
in  pursuance  of  an  order  of  the  court  thus 
obtained,  would  have  been  properly  allowed 
by  the  commissioner;  but,  in  the  absence  of 
such  an  order,  and  under  the  circumstances 
disclosed  by  the  evidence  in  this  case,  I  can 
arrive  at  no  other  conclusion  than  that  neither 
the  commissioner  of  accounts,  W.  S.  Wiley, 
nor  J.  W.  Newman,  commissioner  ot  the 
circuit  court,  were  authorized  to  allow  said 
guardian  credit  for  the  sum  of  $1,056,  paid 
Mary  E.  Hubbs  December  4,  1875,  the  $100 
paid  her  June  6,  1879,  the  $105  paid  her 
June  23,  1877,  or  the  $10  paid  her  December 
10,  1877;  and  I  am  of  opinion  that  the  court 
below  erred  in  reforming  and  amending  said 
guardian's  account,  as  it  did,  upon  the  basis 
of  the  credit  allowed  him  by  W.  S.  Wiley, 
commissioner  of  accounts.  Said  decree  Is 
correct  in  crediting  to  Albert  M.  Hesclit  the 
sum  of  $767.93,  that  being  the  amount  of  the 
pension  money  allowed  him ;  and  in  crediting 
Gracilla  B.Hyder,formerly  Gracilla  B.Hescht, 
With  the  sum  ot  $973.53,  that  being  tha 
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amount  of  the  pension  money  allowed  her; 
buttlie  court  erred  in  ascertaining  tlie  amount 
with  which  said  wards  should  be  respectively 
charged  by  dividing  the  credit  allow<^  said 
guardian  in  his  settlement  with  Wiley,  com- 
missioner, and  charging  one-half  to  each. 
That  would  seem  to  be  wrong,  if  for  no  other 
reason,  because  there  is  no  itemized  account, 
and  no  evidence  in  the  cause  that  the  ex- 
penses of  schooling,  clothing,  and  mainte- 
nance of  said  wards  were  equal.  There  was 
tvo  years' difference  in  theirages;  and,  while 
both  worked  away  from  home  a  considerable 
part  of  the  time,  and  both  helped  to  support 
the  family  while  at  home  and  away,  yet 
there  is  nothing  to  indicate  that  the  costs  of 
supporting  and  schooling  them  were  the 
same,  but,  on  the  contrary,  many  things 
which  would  indicate  that  the  amount  of  as- 
sistance they  received  from  their  mother  and 
step-father  were  widely  different.  As  to  the 
credit,  then,  of  $1,U56.  with  which  said 
guardian  is  credited  as  of  December  4,  1875, 
there  seems  to  have  been  no  itemized  ac- 
oonnt,  and  no  proof  sufficient  to  sustain  it. 
Mrs.  Mary  £.  Hubbs,  the  party  to  whom 
■aid  amount  seems  to  have  been  paid  by  said 
goardian,  in  giving  her  deposition,  when 
asked  to  state  who  furnished  the  clothing  for 
Albert  until  he  was  21,  answered:  "His 
clothing  was  furnished  by  different  ones. 
My  father  furnished  some,  and  a  good  part 
they  got  themselves. "  When  asked :  "  Who 
furnished  for  Gracilla  B. ?"  she  answered: 
"She  got  a  good  many  herself,  and  Mr. 
Hnbbs  furnished  some,  and  my  father  some. " 
When  asked:  "How  was  it  as  to  board?" 
she  answered:  "When  they  were  at  home 
they  boarded  there,  and  wlien  they  worked 
away  they  boarded  where  they  worked,  ex- 
cept when  Albert  worked  at  tlie  stave  fac- 
tory be  then  boarded  at  home."  When 
asked:  "When  so  working  out  did  they  con- 
bibute  to  the  expenses  of  the  rest  of  the  fam- 
ily?" she  answered:  "Albert  sometimes  got 
some  things  for  the  rest  of  the  family."  When 
asked  what  they  did  when  at  home,  she  an- 
swered: "They  helped  work  in  the  field, 
when  there  was  work  to  do  raising  crops; 
both  Albert  and  Belle."  When  ask^  where 
and  for  whom  Gracilla  B.  worked  when  away 
from  home,  she  answered:  "She  worked 
away  from  home  for  Mrs.  Yolio;  also  for 
Mrs.  Harlands,  most  of  one  winter;  at  Gil- 
bert Yorhees  about  three  months.  She  also 
stayed  a  while  with  Mrs.  Greene,  and  Mrs. 
Buchanan;  a  while  at  Jack  Moores',  John 
Cochran's,  Mrs.  Dnnlap's,  and  with  a  man 
living  in  Dunlap's  house,  at  Simmon's,  and 
at  W.  Wingrove's."  And  she  also  stated 
that  Albert  worked  at  the  stave  factory  while 
he  was  away  from  home,  one  winter,  with 
his  ancle  Charles  Smith;  waswitli  his  grand- 
father for  some  time  after  her  marriage  with 
Hubbs;  worked  at  a  job  for  Mr.  Alexander; 
worked  some  at  the  carpenter's  trade;  and 
was  in  Jackson  county  part  of  one  winter; 
and  that  they  sometimes  did  not  go  to  school 
because  their  clothes  were  not  fit.    That  she 


never  made  out  any  account  She  thought 
the  account  was  for  81,000;  the  $56  sliO 
knew  nothing  about.  It  seems  that  the 
voucher  produced  before  the  commissioner 
was  merely  a  receipt  bearing  date  Deceml)er 
25,  1875,  annexed  to  an  account  which  reada 
as  follows: 

"A.  G.  Calvert,  guardian  of  the  minor 
children  of  Jacob  Hescht,  deceased,  private 
of  Co.  r,  15th  Ohio  Vol.  Inf'ty  in  the  war  of 
1861,  in  account  with  Isaac  Hubbs  and  Mary 
£.  Hubbs,  Dr.  To  keeping,  clothing,  and 
schooling  Albert  M.  Hescht  and  Gracilla  B. 
Hescht  for  eleven  years  up  to  Dec.  4, 1875, 
$1,056.00. 

"Jan.  25,  1876,  received  the  above  $1,069 
from  A.  G.  Calvert,  guardian  of  Albert  M. 
Hescht  and  Gracilla  B.  Hescht,  infant  chil- 
dren of  Jacob  Hescht,  late  private  of  Co.  F, 
15th  Ohio  Vol.  Infan'ty. 

[Signed]  "Isaac  HxmBS. 

"Mart  E.  Hubbs." 

The  sum  of  $105  was  allowed  as  of  June 
28, 1877,  and  $100  as  of  January  6, 1879,  on 
simitar  vouchers.  Under  section  4702  of  the 
United  States  pension  laws  it  seems  that  the 
child  or  children  of  certain  deceased  soldiers 
are  entitled  to  a  pension  which,  under  the 
law,  goes  into  the  hands  of  the  guardian,  to 
be  administered.  The  commissioner  of  pen- 
sions in  his  letter  of  January  15,  1876,  in- 
structs the  guardian  that  "the  desig^n  in 
granting  these  pensions  to  children  under 
sixteen  years  of  age  was  to  supply  them  with 
home,  food,  clothing,  books,  tuition,  and 
other  necessaries  during  their  helpless  in- 
fancy, and,  if  all  the  pension  money  is  needed 
for  these  purposes,  it  should  all  be  used ;  that 
whoever  furnishes  these  supplies,  the  mother 
included,  should  be  paid  for  them  what  is 
just  and  equitable  upon  a  properly  stated  and 
itemized  account,  allowed  and  approved  by 
the  court  having  probate  jurisdiction,  which 
then  becomes  a  voucher  for  you  in  the  settle- 
ment of  your  accounts  as  guardian.  In  Ciise 
the  pension  is  not  ail  needed  for  the  comfort- 
able support  of  the  children,  any  surplus 
should  be  safely  invested  for  their  benefit, 
and  paid  only  to  them.  The  motlier  has  no 
claim  upon  such  surplus,  nor  does  her  claim 
upon  the  children's  pension  money  differ  in 
any  respect  from  that  of  a  stranger."  Now, 
it  seems  tliat  the  application  for  this  pension 
was  delayed  for  some  five  or  six  years,  and 
in  the  mean  time  the  wards  arrived  at  the 
ages  of  16  and  18.  Whatever  assistance  had 
been  rendered  to  said  wards  by  Mary  E. 
Hubbs  and  her  husband  in  the  way  of  keep- 
ing, clothing,  and  schooling  could  only  be 
properly  ascertained  by  an  investigation  of 
the  manner  in  which  they  bad  .l)een  reared 
and  cared  for  during  a  good  many  years,  but 
these  claims  seem  to  have  been  presented  to 
the  guardian,  not  in  the  shape  of  an  item- 
ized account,  not  verified  by  affidavit,  and 
not  having  received  the  sanction  or  approval 
of  any  court.  If,  then,  the  mother's  claim 
upon  the  children's  pension  does  not  differ 
from  that  of  a  stranger,  as  the  commissioner 


Digitized  by 


Google 


M 


SOUTnEASTERN  KEPOBTEE,  Vol.  9. 


(8.  C. 


of  pensions  indicated  in  bis  letter, — and  I 
tliinlc  he  is  correct  in  that,— I  cannot  see  liow 
tills  pension  money  as  to  debts  which  have 
already  accrued  differs  from  any  other  money 
belonging  to  said  wards  which  may  be  in  the 
hands  of  said  guardian,  and  it  seems  to  me 
that  the  guardian  should  require  as  full  proof 
in  regard  to  claims  of  this  character  as  any 
other;  and  if  the  recovery  of  said  clnim  or 
any  portion  of  it  could  be  prevented  by  ille- 
gality of  consideration  or  lapse  of  time,  or 
by  any  other  fact  within  his  knowledge,  the 
guardian  must  avail  himself  of  such  defense, 
or  he  can  obtain  no  credit.  The  letter  of  in- 
structions above  referred  to  from  the  com- 
missioner of  pensions  indicates  that  such 
claim  should  be  paid  by  a  guardian  upon  a 
properly  itemized  account,  allowed  and  ap- 
proved by  the  court  having  probate  jurisdic- 
tion. Under  our  statute,  before  applying  the 
principal,  or  any  part  thereof,  the  guardian 
must  file  his  petition  before  the  circuit  court 
of  the  county  in  which  he  was  appointed,  for 
permission  thus  to  apply  it,  (see  section  8,  c. 
82,  of  the  Code,)  otherwise  he  can  only  dis- 
burse the  annual  income;  and  this  guardian 
should  have  presented  his  petition  under  this 
section  before  disbursing  the  principal  of  bis 
ward's  estate.  Again,  section  7,  c.  87,  of  the 
Code  is  clear  and  explicit  that  "any  such 
fiduciary  who  shall  wholly  fail  to  lay  before 
such  commissioner  of  accounts  a  statement 
of  receipts  for  any  year  within  six  months 
after  its  expiration  shall  have  no  compensa- 
tion whatever  for  his  services  during  said 
year."  Under  this  provision  of  the  statute  I 
am  of  opinion  that  the  court  erred  In  allow- 
ing said  guardian  the  sum  of  8115  for  bis 
serVices,  and  directing  the  same  to  be  paid 
equally  by  his  wards.  Said  guardian,  how- 
ever, should  have  been  allowed  any  reasona- 
ble expenses  incurred  by  him  as  such.  See 
section  17,  c.  87,  Code  W.  Ya.  See,  also, 
Strother  v.  Hull,  23  Grat.  670;  1  Minor  Inst. 
458,  459.  I  am  further  of  opinion  that  said 
guardian  lihould  not  be  credited  with  cash 
paid  his  wards  during  their  minority,  unless 
the  proof  is  clear  that  said  wards  ratified 
said  payment  by  some  act  or  assent  of  theirs 
after  attaining  their  majority,  and  the  said 
guardian  should  have  been  charged  with  in- 
terest as  prescribed  in  section  10,  c.  82,  Code 
W.  Va.,  upon  balance  of  money  in  his  hands 
at  the  end  of  any  year.  The  decree  of  the 
circuit  court  of  Wetzel  county,  rendered  on 
the  lltb  day  of  June,  1887,  in  this  cause 
must  be  reversed,  and  the  cause  remanded  to 
said  circuit  court  for  further  proceedings  to 
be  had  therein,  and  the  appellants  must  re- 
cover their  coste  in  this  court. 

Sntdsr,  p.,  and  Brannon,  J.,  concurred. 
jlBBKN,  J.,  absent. 


(30  S.  C.  207) 


Samdebs  v.  Sanders. 
i/iuvreme  Court  of  South  Carolina.  Feb.  28, 1889.) 

NBflOTLl.BUI  IXBTBDKBKTS— PUIAniHa — ^TbIAI.. 

The  complaint,  in  an  action  on  a  note,  admitted 
part  payment,  and  the  au«wer  admitted  the  allega- 


gaUons  of  the  complaint,  except  as  to  the  amonnt 
paid,  and  alleged  partial  failure  of  consideration, 
and  payment  of  more  than  the  balance  of  the  note. 
Held,  that  plaintiff's  case  was  not  so  admitted  as 
to  entitle  him  to  a  judgment,  if  neither  party  had 
given  evidence,  and  that  defendant  was  therefore 
not  entitled  to  open  and  close  the  argument  and 
evidence,  under  rule  49,  Circuit  Ct.  S.  C. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Fraser,  judge. 

Action  by  J.  F.  Sanders,  executor,  etc., 
against  F.  J.  Sanders.    Defendant  appeals. 

Robert  Aldrioh,  for  appellant.  /.  G.  Dc^ 
vant,  tor  respondent. 

McGowAN,  J.  This  was  an  action  by  ttia 
plaintiff,  as  executor,  npon  a  note  given  to 
Ills  testator  in  his  life-time  for  $370.68.  Tho 
complaint,  after  stating  the  death  of  testator, 
and  that  letters  testamentary  had  been  grant- 
ed to  plaintiff,  alleged  as  follows:  "That  no 
part  of  said  note  has  been  paid,  except  $174 
tothepliiintiff;  wherefore  this  plaintiff  de- 
mands judgment  against  the  defendant  for 
$835.80.  with  interest  from  December  25, 
1879."  The  defendant  answered,  admitting 
all  the  allegations  of  the  complaint,  except 
that  as  to  the  amount  stated  to  have  been 
paid;  as  to  which  be  alleges  "that  heretofore, 
on  December  25,  1879,  he  paid  upon  said 
note  to  J.  F.  Sanders,  executor,  as  aforesaid, 
the  sum  of  $350,  which  was  duly  credited 
upon  said  note  at  the  time;  which,  after  aU 
lowing  a  proper  deduction  for  a  partial  fail- 
ure of  the  consideration  of  the  note,  (un- 
soundness of  a  mule,)  more  than  paid  the 
note  in  full,  to  ttra  amount  of  $52.12;"  for  a 
second  defense,  a  counter-claim  for  board  of 
himself  and  horse,  etc.,  to  the  amount  of 
$118;  and  claimed  judgment  for  both  sums, 
viz.,  $52.12,  and  the  counter-claim,  $113. 
Upon  the  pleadings  being  read,  the  defend- 
ant's attorney  claimed  the  right  to  open  and 
close  in  evidence  and  argument,  which  was 
not  allowed  by  the  judge;  and  he  now  ap- 
peals to  this  court,  upon  the  ground  "that  the 
defendant,  having  so  fully  admitted  the  plain- 
tiff's case  by  bis  answer  as  to  entitle  the 
plaintiff,  in  the  absence  of  affirmative  de- 
fense, to  bis  judgment,  was  entitled  to  open 
and  reply  in  evidence  and  argument,  as 
chdmed  by  him  upon  the  trial,  and  the  denial 
of  this  right  to  the  defendant,  as  it  is  respect- 
fully submitted,  was  error, "  etc.  It  is  some- 
what remarkable — possibly  showing  the 
value  attached  to  the  privilege — that  the 
question  as  to  the  right  to  open  and  reply 
should  have  arisen  so  often  under  a  rule  of 
court  so  long  established,  and  in  its  terms 
seemingly  so  plain.  The  rule  is  as  follows: 
"And  on  all  motions  or  special  matters,  ei> 
ther  springing  out  of  a  cause  or  otherwise, 
the  actor  or  party  submitting  the  same  to  the 
court  shall,  in  hke  manner,  begin  and  close; 
and  so  shall  the  defendant,  wliere  he  admits 
the  plaintiff's  cause  by  the  pleadings,  and 
takes  upon  himself  the  burden  of  proof,  have 
the  like  privilege. "  The  only  question  was 
whether  the  defendant  in  bis  answer  "ad- 
mitted the  plaintiff's  cause."    It  is  true  the 
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efaantcter  In  which  the  plaintif!  sued,  as  well 
as  the  ezecDtion  of  the  note,  were  admitted, 
but  was  that  the  whole  of  the  "plaintiff's 
cause?"  The  complaint  alleged  also  that 
only  a  part  of  the  note  had  been  paid,  leav- 
ing unpaid  and  still  due  a  balance  of  $385.80, 
and  interest.  This  allegation  was  certiiinly 
not  admittedt  but,  on  the  contrary,  the  an- 
swer denied  expressly  that  it  was  due  and 
owing,  but  insisted  ttiat  it  had  been  paid  in 
full.  In  this  state  of  the  pleadings  we  can- 
not agree  that,  if  the  case  bad  gone  to  the 
Jury  without  evidence  on  either  side,  the 
plaintiff  would  have  been  entitled  to  the 
verdict ;  that  being  claimed  as  the  test  of  the 
defendant's  right  to  open  and  reply,  accord- 
ing to  the  case  of  Boyce  v.  Lake,  17  S.  C. 
484.  This  case,  cited  by  the. appellant,  does 
not,  as  it  seems  to  us,  support  his  view,  for 
it  holds  "that  the  forty-ninth  rule  of  the  cir- 
cuit court  entitles  the  defendant  to  open  and 
reply,  when  he  admits  the  plaintiff's  whole 
case;  when  the  admission  is  so  full,  as  upon 
that  alone,  in  the  absence  of  other  defense, 
the  plaintiff  would  be  entitled  to  the  judg- 
ment." As  it  seems  to  us,  the  plaintifl'a 
whole  case,  as  stated  in  the  complaint,  was 
not  so  admitted  as  to  entitle  him  to  the  ver- 
dict, but,  on  the  contrary,  it  was  denied,  and 
upon  the  pleadings  the  verdict  would  be  for 
the  defendant.  It  was  necessary,  in  order  to 
sustain  his  case,  that  the  plaintiff  should 
make  proof  at  least  as  to  the  credits.  As 
was  said  by  DiafMAN,  C.  J.,  in  the  case  of 
Mercer  v.  Whall,  5  Adol.  &  E.  (N.  S.)  447: 
"Tlie  law,  however,  has  by  some  been  sup- 
posed to  require  that  the  defendant,  by  ad- 
mitting the  cause  of  action  stated  on  the  rec- 
ord, and  pleading  only  some  afSrmative  fact 
which,  if  proved,  will  defeat  the  plaintiff's 
action,  may  entitle  himself  to  open  the  pro- 
ceeding at  the  trial.  •  *  •  I  never 
doubted  that  the  plaintiff  was  privileged  and 
required  to  begin  whenever  anything  was  to 
be  proved  by  him.  The  simplicity  and  easy 
application  of  this  mode  of  practice  would 
recommend  it  to  adoption,  if  the  question 
were  new.  and  would  raise  a  great  probabil- 
ity that  the  common  sense  of  old  times  had 
sanctioned  it  as  a  part  of  our  system."  See 
Burckhalter  v.  Coward,  16  S.  C.  443;  McCon- 
nell  V.  Kitchens,  20  S.  C.  430.  The  judg- 
ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  affirmed. 

Simpson.  0.  J.,  and  MoIteb,  J.,  ooncur. 


QOS.  C.  Z16) 

Adams  et  al.  v.  Bicbardsom. 

(Supreme  Court  of  Smith  Carolina.    Feb.  38, 
1889.) 

EiEotrnow— REnvALr-IssuBS  to  Jcrt. 
1.  To  a  Bammons  to  renew  an  execution  defend- 
ant returned  that  judgment  was  rendered  without 
aervioe  of  prooess  on  him:  An  affidavit  by  the 
■beriff  ttatinff  tbattba  service  of  the  orieinaf  writ 
was  made  by  nis  depnty,  and  setting  out  proof  of 
nich  service  by  the  oath  of  the  sheriff  i^one,  was 
introduced  in  evidence.  Beld,  that  it  was  error 
to  refer  an  issue  to  t&a  jury  as  to  whether  the  de- 


fendant had  been  served,  as  the  snf^lency  of  the 
cause  shown  was  for  the  judge;  and,  besides,  the 
issue  was  one  of  law  as  to  the  effect  of  t>roof  of 
service  by  the  sheriff,  and  not  identioal  with  tlie 
issue  as  to  whether  as  a  matter  of  fact  defendant 
had  been  served. 

2.  The  defendant  also  returned  that  prior  to  the 
date  of  the  judgment  he  was  declared  a  bankrupt, 
and  that  no  execution  bad  been  issued  on  the  judg- 
ment, which,  marked  "Suspended,"  had  remained 
dormant  for  19  years;  that  no  return  had  been 
made  on  it;  and  that  by  reason  thereof  defendant 
was  not  indebted,  eta  Held,  that  it  was  error  to 
refer  an  issue  as  to  whether  the  judgment  had 
been  paid.  If  by  "payment"  was  meant  presump- 
tion of  satisfaction  from  lapse  of  time,  the  issue 
was  one  of  law ;  if  payment  in  fact  was  meant,  no 
Buch  issue  was  raised. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Aldkich,  Judge. 

Summons  by  Adams,  Frost  &  Co.  against 
W.  T.  Richardson,  to  renew  an  execution. 
From  an  order  directing  issues  plaintiffs  ap- 
peiil. 

George  H,  Bates,  for  appellants.  /.  0. 
Patterson,  for  respondent. 

McGowAN,  J .  This  was  a  summons  to  re- 
new an  execution  issued  October  11,  1887. 
The  judgment  in  the  principal  case  was  en- 
tered  November  16,  1868,  and  was  marked 
in  the  handwriting  of  Mr.  Hutson,  the  plain* 
tiffs'  attorney,  "Suspended."  The  defend- 
ant made  return  (1)  that  the  judgment  was 
rendered  without  service  of  process  upon  him ; 
(2)  that  prior  to  date  of  said  judgment  he 
was  declared  a  bankrupt,  and  no  execution 
had  ever  issued  upon  the  judgment,  which, 
marked  "Suspended,"  had  been  dormant  for 
19  years;  that  no  "return"  had  ever  been 
made  on  it;  "and,  by  reason  of  the  matters 
and  things  hereinbefore  set  forth,  he  is  not 
indebted  to  the  plaintiffs  in  any  sum  what- 
ever," etc.  It  appeared  that  the  judgment 
was  rendered  in  the  usual  way  by  default,  and 
that  an  execution  was  issued  thereon.  There 
was  no  objection  to  the  record,  except  the 
word  "Suspended"  written  across  it,  and  the 
manner -in  which  service  of  the  original  writ 
was  proved  by  the  alHdavit  of  the  sheriff, 
stating  that  the  service  was  made  by  bis 
deputy  as  follows:  "By  my  special  deputy, 
D.  C.  Can,  I  did,  on  the  2d  day  of  March, 
1867,  deliver  to  the  defendant,'w.  T.  Bich- 
ardson,  a  copy  of  this  writ,  with  a  proper 
notice  indorsed  thereon.  W.  W.  Wood- 
WAiiD,  S.  B.  0.  I  swear  to  the  truth  of  this 
return.  Before  A.  V.  Eavks.  C.  C.  P.  &  G. 
S."  It  also  appeared  that  the  defendant  was 
declared  a  bankrupt  in  the  United  States 
court  on  May  22,  1868,  before  the  judgment 
was  entered,  but  it  did  not  appear  that  he  had 
ever  been  discharged  in  bankruptcy.  The 
circuit  judge,  being  of  opinion  that  the  return 
of  the  defendant  raised  two  questions  of  fact, 
directed  "issues"  as  follows:  "(1)  Was  the 
defendant,  W.  T.  Bichardson,  served  with 
the  writ  in  the  case?  (2)  Is  the  said  judg- 
ment paid?  It  is  ordered  that  the  said  issue 
be  referred  to  a  jury  for  trial  at  the  next 
term  of  the  court,  and  the  case  is  transferred 
to  calendar  2to.  1  for  that  purpose."    From 
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this  order  the  plaintiff  appeals  upon  the  fol- 
lowing  grounds:  "First,  because  bis  honor 
erred  in  referring  to  a  jury  the  question  of 
service  of  the  writ,  when  he  should  have  de- 
termined that  question  himself  from  the  face 
of  the  record;  second,  because  his  honor  erred 
In  referring  an  issue  of  •  payment '  to  a  jury, 
when  no  such  issue  is  raised  by  the  return  of 
the  defendant ;  third,  because  his  honor  erred 
in  refusing  to  renew  the  execution."  The 
Judgment  and  execution  were  entered  No- 
vember  16,  1868,  before  the  Code,  and  there- 
fore the  judgment  had  a  lien  for  20  years. 
The  execution,  however,  had  lost  its  active 
•nergy,  and  this  was  a  "summons"  to  renew 
it,  "requiring  the  judgment  debtor  to  show 
cause,  if  any  he  may  have,  why  the  execution 
should  not  be  renewed;  and,  if  no  sutlicient 
cause  be  shown,  the  same  may  be  renewed," 
etc.  As  we  understand  it,  the  snflSciency  or 
insufBciency  of  the  cause  shown  was  to  be 
determined  by  the  judge  before  whom  the 
summons  was  returnable.  Alsobrook  v. 
Watts,  19  S.  C.  544;  Carroll  v.  Tompkins,  14 
S.  C.  228.  The  proceeding  was  in  the  nat- 
ure of  an  action  at  law,  certainiy  not  a  "suit 
in  chancery,"  and  therefore  not  a  case  for 
anything  like  "issues  from  chancery."  See 
Fowler  v.  Wood.  26  S.  C.  172,  1  S.  E.  Rep. 
697;  Reams  v.  Spann,  28  8.  C.  532,  6  S.  E. 
Rep.  325.  Besides,  as  it  seems  to  us,  the 
"issues"  referred  to  a  jury  were  not  issues  of 
fact  raised  by  the  pleadings. 

First,  as  to  the  "issue"  whether  the  de- 
fendant, Richardson,  was  served  with  process 
in  the  principal  case.  The  point  was  wheth- 
er a  service  made  by  the  deputy-sheriff  could 
be  suGBciently  proved  by  the  oath  of  the  sher- 
iff himself,  which  was  not  at  all  identical 
with  the  "^sue"  whether,  as  a  matter  of 
fact,  the  defendant,  Richardson,  was  or  was 
not  actually  served  with  process.  The  sole 
question  was  as  to  the  sufficiency  or  insuffi- 
ciency of  the  record.  Whether  the  proof  of 
service  by  the  sheriff  was  regular  according 
to  the  then  existing  law,  or  a  mere  irregular- 
ity, or  totally  defective,  and  therefore  fatal, 
waa  a  pure  question  of  law  for  the  judge  to 
determine  upon  inspection  of  the  record ;  and 
in  no  view,  in  this  collateral  proceeding,  was 
parol  testimony  admissible  to  contradict  the 
record.  Clark  v.  Melton,  19  S.  C.  498;  Tur- 
ner T.  Malone,  24  S.  C.  328. 

Second,  as  to  the  issue  of  "payment"  or- 
dered. If  by  "payment"  was  meant  the  pre- 
sumption of  satisfaction  or  payment  which 
arises  from  lapse  of  time,  the  question,  like 
that  as  to  the  statute  of  limitations,  was  one 
of  law,  and  for  the  judge.  But,  if  payment 
in  fact  was  intended,  we  do  not  see  that  any 
such  claim  was  uiade.  On  the  contrary,  the 
respondent  alleged  that  he  never  owed  the 
judgment,  for  the  reason  that  he  was  in 
bankruptcy  at  the  time  it  was  recovered,  and 
that  no  proceedings  had  been  taken  to  enforce 
it  for  19  years.  Nor  was  there  any  question 
proper  for  a  jury  connected  with  the  record 
"Suspended"  written  across  the  judgment  by 
the  plaintiff's  attorney,  (Mr.  Hutson.)    As 


the  defendant  was  then  in  bankruptcy,  that 
entry  was  properly  made,  as  the  bankrupt 
law  provided  "that  suits  at  law  or  in  equity 
shall,  upon  the  application  of  the  bankrupt, 
be  stayed  to  await  the  determination  of  the 
court  in  bankruptcy  on  the  question  of  dis- 
charge, provided  there  is  no  unreasonable  de- 
lay on  the  part  of  the  bankrupt  in  endeavor- 
ing to  obtain  his  discharge,"  etc.  See  Fyles 
v.  Bell,  20  S.  C.  368,  and  the  authorities  cit- 
ed. The  judgment  of  this  court  is  that  tite 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  the  circuit  for 
such  further  proceedings  as  may  be  necessary 
or  the  parties  may  be  advised. 

Simpson,  C.  J.,  concurs.    Mclvmt,  J.,  con- 
curs in  result. 


(80S.  C.  2IS' 

Whitb  v.  Adqusta  a  E.  B.  Co. 

(Supreme  Court  of  SouOi  Citrolina.    March  1, 
1889.) 

Raii,boad  Companies— AcotDBNT  xt  CBOssiito. 

1.  In  an  action  against  a  railroad  company  for 
injuries  by  being  run  over  by  one  of  its  trains,  the 
court  charged  that  gross  contributory  negligence 
would  be  necessary  to  exempt  the  company  from 
responsibility,  where  it  bad  failed  to  comply  with 
certain  requirements,  and  that  "a  man  might  lie 
down  on  the  track,  and  rely  on  being  warned  of  the 
approach  of  the  train  by  the  sounding  of  the  whistle 
and  the  ringing  of  the  bell;  whereas,  if  the  law 
did  not  enjoin  specifically  those  precautious  on 
the  part  of  the  railroad  company,  the  man  mi^ht 
be  guilty  of  negligence, "  etc.  Held  an  invasion 
of  the  province  of  the  jury. 

2.  Defendant  requested  the  oourt  to  charge  "that 
if  the  jury  found  from  the  evidence  that  the  in- 
jury to  plaintiff  was  the  result  of  an  accident, 
without  fault  on  the  part  of  the  railroed  company, 
then  the  company  is  not  liable. "  The  oourt  gave 
the  charge,  but  added:  "That  is,  if  there  was  no 
negligence  at  all  established  against  the  railroad 
company,  the  railroad  is  not  liable. "  Held,  that 
the  charge  should  have  been  given  as  asked,  since 
the  jury  may  have  inferred  from  the  added  words 
that  it  must  appear  that  the  company  was  free 
from  all  fault,  as  well  such  as  might  have  caused 
the  injury  as  from  all  others. 

Appeal  from  common  pleas  circuit  court 
of  Edgefield  county;  Kershaw,  Judge. 

Action  by  Henry  White  against  the  Au- 
gusta &  Enoxville  Railroad  Company,  to  re- 
cover damages  for  injuries  sustained  by  be- 
ing run  over  by  one  of  defendant's  trains. 
There  was  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

Jos.  Qavahl  and  Gary  A  Evans,  for  appel- 
lant.   Bheppard  Bros.,  for  appellee. 

SmrsoN,  C.  J.  The  respondent,  whil* 
driving  a  two-horse  wagon,  at  a  crossing  of 
a  highway  over  the  defendant's  railroad  track 
near  a  place  known  as  "Modock,"  was  seri- 
ously injured  in  person,  also  in  the  destruc- 
tion of  the  wagon,  and  great  damage  done  tc 
the  horses  by  collision  with  the  train,  and 
the  action  below  was  brought  to  recover 
compensation  for  the  damages  done.  The 
verdict  was  for  $4,000  in  favor  of  the  plain- 
tiff. The  defendant  has  appealed  upon  ex- 
ceptions to  the  charge,  and  to  modifications 
of  requests  to  charge.  It  will  not  be  neces- 
sary to  state  these  exceptions  in  full  here. 
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Tb^  can  be  found  in  the  record.  We  have 
read  the  charge  very  carefully,  and,  when 
considered  as  a  whole,  it  is  an  admirable  pre- 
sentation of  tbe  lawctf  n^ligence,  both  gen- 
erally and  with  reference  to  our  statute,  re- 
quiring certain  things  on  tbe  part  of  railroad 
OHnpanies  at  crossings;  also  as  to  contribu- 
tory negligence  In  such  cases.  -  We  think  it 
was  erroneous,  however,  in  one  or  two  par- 
ticulars, which,  though  apparently  slight, 
yet  are  sufficient,  in  our  opinion,  to  demand  a 
new  trial  in  a  case  like  that  before  us  here. 
His  honor  in  charging  the  jury  as  to  the  de- 
gree of  crmtributory  negligence  by  the  plain- 
tiff, where  the  railroad  had  failed  to  comply 
witlt  certain  requirements  necessary  to  ex- 
empt the  company  from  responsibility  after 
stating  that  it  should  be  gross  negligence, 
■aid  "that  a  man  might  lie  down  on  the 
track,  and  rely  on  being  warned  of  the  ap- 
proach of  the  railroad  train  by  tlie  sound- 
ing of  the  whistle  and  the  ringing  of  the  bell; 
whereas,  if  the  law  did  not  enjoin  speciflo- 
ally  those  precautions  on  the  partof  the  rail- 
road company,  the  man  might  be  guilty  of 
negligence,  and  would  not  be  on  the  lookout 
when  be  knew  he  was  approaching  a  railroad 
crossing."  This  was,  in  substance,  a  charge, 
as  matter  of  law,  that  the  kind  of  negligence 
which  would  relieve  the  com)iany  should  be 
firosser  than  that  indicated  in  the  case  stated 
by  him;  in  other  words,  it  set  up  a  standard 
to  the  jury  with  which  they  were  to  compare 
the  case  in  hand,  and  by  which  they  were  to 
determine  tbe  degree  of  grossness  which 
would  exempt  the  company.  Now,  the  stat- 
ata  provides  that  the  contributory  negligence 
necessary  to  exemption  should  be  gross,  bnt 
it  nowhere  specifies'  a  state  of  facts  which 
would  amount  to  the  degree  required.  Qross 
negligence  is  tbe  absence  of  that  kind  of  care 
which  even  tbe  careless  and  indifferent 
would  be  expected  to  exercise  under  the  ex- 
isting circumstances.  And  this  mnch  might 
tie  charged  as  matter  of  law.  but  whether  or 
not  a  particular  state  of  facts  would  show 
tbe  absence  of  this  kind  of  care  would  be  a 
matter  for  the  jury.  It  seems  to  us  that  the 
judge  invaded  the  provineeof  tbe  jury  when 
he  presented  to  their  minds  tiie  sti^  of  facts 
mentioned  as  a  standard  for  their  govern- 
ment, in  determining  the  question  whether 
or  not  gross  negligence  by  plaintiff  was  pres- 
ent in  the  case  l^ore  them.  Suppose  the 
injury  complained  of  by  the  plaintiff  had 
happened  under  a  state  of  facts  like  those 
mentioned  by  the  judge.  Would  it  not  have 
been  error  for  the  judge  to  have  stated  to 
the  jury  that  this  did  not  amount  to  gross 
negligence?  Would  not  such  a  statement 
have  been  an  invasion  of  the  province  of 
tbe  jury?  We  think  so.  Suppose  that  the 
testimony  below  had  shown  that  the  plain- 
tiff, after  driving  upon  the  track  of  the 
nilraad,  liad  ddiberately  stopped  and  re- 
mained thereon,  relying  upon  the  ringing 
of  the  b^  or  the  sounding  of  the  whistle 
to  warn  him  of  tbe  approach  of  the  train. 
Would  the  judge  have  been  warranted  to 
v.98.B.no.2 — 7 


ebarge  either  that  this  did  or  did  not  amount 
to  gross  negligence,— such  as  would  incul- 
pate the  plaintiff  or  exculpate  the  defendant? 
Certainly  not;  because  such  a  charge  would 
have  taken  from  the  jury  the  very  question 
at  issue, — a  question  offset, — to- wit,  whether 
gross  negligence  was  absent  or  present.  For 
the  same  reason  we  think  the  charge  under 
discussion  was  erroneous,  its  tendency  being 
to  hamper  the  jury  in  its  unquestioned  right 
to  determine  the  question  at  issue  for  itself. 
Again,  the  defendant  requested  the  judge  to 
charge  "that  if  the  jury  found  from  the  evi- 
dence  that  tbe  injury  to  the  plaintiff  was  the 
result  of  an  accident,  without  fault  on  the 
part  of  the  railioad  company  ot  its  servants, 
then  the  railroad  company  is  not  liable." 
This  was  a  correct  proposition  of  law,  and 
the  defendant  had  the  right  to  have  it  charged 
as  requested,  but  his  honor  added  the  words: 
"That  is,  if  there  was  no  negligence  at  all 
established  against  the  railroad  company,  the 
railroad  is  not  liable."  It  is  not  entirely 
clear  what  bis  honor  meant  by  these  ailded 
words.  He  may  have  meant  in  substance, 
as  stated  in  the  request,  to-wit,  that,  if  the 
company  was  without  fault  in  causing  the 
injury,  the  matter  was  an  accident,  and  no 
responsibility  attached.  But  he  may  have 
meant  that  it  should  appear  that  the  com- 
pany was  free  from  all  fault,  as  well  such  as 
might  have  caused  the  injury  as  from  all  oth- 
er; and  this  may  have  misled  the  jury.  At 
all  events,  we  think  the  defendant  had  the 
right  to  have  his  request  charged  as  made. 
We  see  no  error  as  imputed  in  the  other  ex- 
ceptions. It  is  the  judgment  of  this  court 
that  the  judgment  of  the  ciicuit  court  be  re- 
versed for  the  reasons  stated  above,  and  that 
the  case  be  remanded. 

MoIysB  and  MoOowan,  JJ.,  concur. 


Sanders  «.  Sanders. 


S.  C.  223) 


(Supreme  Court  of  South  Carolina.    Haroh  1, 
1888.) 

BOKDB — CONTIMPT. 

1.  Judgment  by  default  was  vacated  on  condi- 
tion that  defendant  file  an  undertaking,  with  suf- 
ficient security,  to  pay  whatever  might  be  recov- 
ered of  him  snonla  tbe  plaintilT  finally  prevaiL 
The  plaintiff  again  recovered  judgment,  from 
which  defendant  appealed.  Held,  that  it  was 
proper  to  refuse  an  order  directing  the  clerk  to  is- 
sue execution  for  the  amount  recovered,  and  costs, 
as  there  was  no  final  determination  until  the  ap- 
peal had  been  disposed  of. 

3.  Kor  was  it  error  to  ref nse  a  motion  for  an  at- 
tachment for  contempt  against  the  surety  on  the 
undertaking.  Apart  from  the  appeal,  no  order 
had  been  entered  requiring  him  to  do  anything. 
Tbe  order  requiring  the  execution  of  tbe  bond  tiaa 
been  complied  with.  The  failure  to  pay  according 
to  the  terms  of  the  obligation  may  nave  been  a 
breach  of  contract,  but  was  not  such  a  disobe- 
dience of  an  order  of  court  as  to  warrant  an  attach- 
ment for  contempt. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Aldrioh,  Judge. 

Action  by  J.  F.  Sanders,  executor,  against 
F.  J.  Sanders.    From  an  order  refusing  to 
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direct  the  clerk  to  Issue  on  exmation.  and 
from  an  order  denying  a  motion  for  a  writ 
of  attachment  for  contempt  against  Mike 
Brown,  defendant's  aarety,  plaintiff  appeals. 
J.  C.  Davant,  for  appellant.  Kobt.  Ah 
drUsh,  for  respondent. 

MoIVHR,  J.  In  this  case  it  appears  that 
on  the  14th  of  April,  1885,  the  plaintiff  t&- 
covered  a  judgment  by  default  against  the 
defendant  F.  J.  Sanders,  which  was  vacated 
and  set  aside  by  the  order  of  Judge  Cothsan, 
bearing  date  Slst  of  March,  188U,  which  pro- 
vided, as  a  condition  precedent  to  its  taking 
effect,  "that  the  defendant  file  with  the  clerk 
an  undertaking  in  the  sum  of  six  hundred 
dollars,  with  ample  surety,  to  be  approved 
by  the  clerk,  to  pay  whatever  may  be  recov- 
ered of  him  for  debt,  interest,  and  costs 
herein,  should  the  plaintiff  finally  prevail  in 
the  Buit."  In  pursuance  of  this  order  the 
uid  F.  J.  Sanders,  with  his  co-defendant 
lierein,  Mike  Brown,  as  bis  surety,  on  the 
Ist  of  April,  1886,  executed  the  required  un- 
dertaking, which  was  filed  with  the  clerk. 
The  original  action  of  J.  F.  Sanders,  execu- 
tor, against  F.  J.  Sanders,  was  subsequently 
tried,  and  in  November,  1887,  the  plaintiff 
again  recovered  Judgment,  but  for  a  less 
amount  than  his  former  recovery.  From 
said  last-mentioned  judgment  the  said  F.  J. 
Sanders  appealed,  and  that  appeal  is  now 
pending  in  this  court.  On  the  20th  of  March, 
1888,  the  plaintiff,  by  his  attorney,  gave 
notice  to  Mike  Brown,  defendant,  that,  upon 
the  order  of  Judge  Cothban  and  the  under- 
taking above  mentioned,  and  on  the  clerk's 
certificate  of  the  recovery  of  Judgment  in 
November,  1887,  together  with  the  affidavit 
of  one  Kirby,  deposing  to  certain  fruitless 
negotiations  with  said  Mike  Brown  for  the 
settlement  of  said  judgment,  a  motion  would 
be  made  "that  attachment  issue  against  you 
to  bring  you  before  the  court  to  answer  for 
your  misconduct  in  disobeying  the  said  order 
by  refusing  to  pay  the  amount  recovered 
against  the  defendant,  and  to  impose  such 
penalties  therefor  as  to  the  court  shall  seem 
proper;  and  for  an  order  authorizing  and  re- 
quiring the  clerk  of  this  court  to  test  execu- 
tion against  your  property  for  the  amount  re- 
covered against  the  said  defendant,  with  in- 
terest thereon,  and  the  costs  assessed  in  the 
said  case. "  This  motion  was  heard  by  Judge 
Aldbich,  who,  by  an  order,  bearing  date 
29tb  March,  1888,  refused  the  motion,  in  the 
following  language:  "This  is  a  motion 
against  an  official  surety  for  contempt.  The 
undertaking  was  ordered  by  his  honor.  Judge 
C!OTHBAN.  I  will  not  grant  this  harsh  and 
summary  order,  because,  in  the  first  place, 
the  practice  is  novel,  and  I  am  not  satisfied 
that  it  is  provided  for  under  our  Code  of 
Procedure;  aeeondly,  the  order  granting  the 
undertaking  is  now  under  appeal;  and,  third, 
an  action  is  now  pending  in  this  court  to  test 
the  validity  of  the  order  granting  it.  The 
motion  is  refused,  with  ten  dollars  costs." 
Ill  the  maan  time  we  suppose,  from  what  is 


said  in  the  order  of  Judge  Au>rioh,  that  an 
action  had  been  commenced  and  was  then 
pending  on  the  undertaking,  as  we  find  in 
the  case  a  copy  of  a  complaint,  by  the  clerk 
of  the  court  against  the  defendants  herein, 
with  their  answer  thereto,  based  on  the  un- 
dertaking, which,  together  with  an  affidavit 
of  Mike  Brown,  were  used  in  opposition  to 
the  motion.  From  the  order  refusing  his 
motion  the  plaintiff  appeals,  upon  the  fol- 
lowing grounds:  Because  (1)  the  process 
of  execution  against  the  surety  is  the  plain- 
tiff's resulting  right  from  the  order  allowing 
the  undertaking,  and  the  executing  of  it,  up- 
on recovery  against  defendant;  (2)  the  ques- 
tion of  contempt  or  of  right  to  process  is  not 
affected  by  the  CSodeof  Procedure;  (3)  there 
is  misapprehension  in  holding  that  "the  or- 
der granting  the  undertaking  is  now  under 
appeal,"  and  that  "an  action  Is  now  pending 
in  this  court  to  teet  the  validity  of  the  order 
granting  it." 

Tlie  first  ground  raises  a  point  which  does 
not  seem  to'have  been  considered  by  the  cir- 
cuit judge,  as  he  manifestly  treated  the  mo- 
tion simply  as  an  application  for  an  attacli- 
ment  for  a  contempt;  but,  as  the  notice  of 
the  motion  covered  this  point  as  well  us  the 
matter  of  contempt,  it  is  properly  before  us 
under  this  appeal.  Without  considering,  at 
this  time,  the  question  whether  a  simple  mo- 
tion is  the  proper  proceeding  to  obtain  an  ex- 
ecution in  »  case  like  the  present,  without  an 
action,  reference,  or  other  proceeding  to  as- 
certain the  damages  sustained  by  reason  of 
the  breach  of  the  condition  of  the  undertak- 
ing, it  is  sufficient  for  us  to  say  that  in  this 
case  we  think  it  dear  that  there  was  no  error 
in  refusing  that  branch  of  the  motion  requir- 
ing the  clerk  to  issue  execution,  for  the  rea- 
son that  there  could  be  no  "final  determina- 
tion of  the  action"  in  which  the  judgment 
was  recovered  until  the  appeal  from  such 
judgment  had  been  finally  disposed  of.  Judge 
Cothkam's  order  required  that  the  deft^ndant 
in  that  case  should  enter  into  an  undertak- 
ing, with  ample  surety,  to  pay  whatever 
might  be  recovered  of  him  "should  the  plain- 
tiff finally  prevail  in  the  suit;"  and  the  un- 
dertaking into  which  the  defendants  herein 
entered  was  so  conditioned.  It  is  very  man- 
ifest, therefore,  that,  nntil  the  appeal  which 
the  defendant  F.  J.  Sanders  had  taken  from 
the  judgment  had  been  finally  disposed  of, 
the  obligation  created  by  the  undertaking 
could  not  be  enforced  by  execution  or  any 
other  mode  of  proceeding. 

It  is  true  that  it  was  contended,  in  the  ar- 
gument of  this  appeal,  that  the  records  of 
this  court,  which,  however,  were  never  incor- 
porated into  the  case,  would  show  that,  at 
the  time  of  the  application  for  the  order 
which  was  refused  by  Judge  Axdricb,  the 
appeal  from  the  judgment  recovered  by  the 
plaintiff  against  the  defendant  F.J.  Sanders, 
bad  been  waived  by  a  failure  to  perfect  the 
appeal  within  the  time  required  by  law;  bat 
aside  from  the  fact  that  it  does  not  appear 
that  such  records  were  before  Judge  Ax- 
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DBiCH  when  he  refused  the  motion,  and  can' 
not,  therefore,  be  considered  in  determin- 
ing wiiether  he  committed  any  error  in  re- 
fusing the  motion,  these  records  do  not  show 
that  such  appeal  had  ever  been  finally  dis- 
posed of,  and,  on  the  contrary,  they  do  show 
that  the  appellant  was  permitted  to  perfect 
bis  appeal,  and  the  same  is  now  pending  in 
this  coart. 

We  will  next  consider  whether  there  was 
any  error  in  refusing  the  other  branch  of  the 
motion  for  the  attachment  for  contempt. 
While  it  is  true  that  the  circuit  judge  seems 
to  have  fallen  into  an  error  in  stating,  as  one 
of  his  grounds  for  refusing  his  motion,  that 
"the  order  granting  the  undertaking  is  now 
nnder  appe^,"  as  there  is  nothing  to  show 
that  there  ever  was  any  appeal  from  Judgu 
Cothban'b  order,  yet,  inasmuch  as  the  or- 
der refusing  the  motion  may  be  sustained 
upon  another  ground,  such  error  is  wholly 
immaterial;  for,  as  has  been  often  held,  it  is 
qaite  immaterial  whether  the  reasons  given 
for  making  an  order  or'rendering  a  judgment 
are  well  founded,  the  point  for  us  to  deter- 
mine being  whether  there  is  any  error  in  the 
«der  or  judgment  appealed  from.  The  ap- 
pellant, however,  is  mistaken  in  supposing 
that  the  circuit  judge  erred  in  stating,  as  one 
of  his  reasons  for  refusing  the  motion,  that 
an  action  was  then  pending  to  test  the  valid- 
ity of  the  order  requiring  the  undertaking; 
lot  it  appears  from  the  answer  to  the  com- 
plaint by  the  clerk  on  the  undertaking  that 
one  of  the  defenses  distinctly  set  up  wiis  that 
the  undertaking  was  null  and  void.  But 
this  too,  under  the  view  which  we  take  of 
this  appeal,  is  wholly  immaterial. 

The  application  for  the  attachment  was 
based  solely  upon  the  ground  that  the  order 
of  the  court  had  been  disobeyed,  and  the  no- 
tice of  the  motion  was  addressed  to  Mike 
Brown  alone,  and  not  to  his  co-defendant,  F. 
J.  Sanders.  To  sustain  such  an  application, 
two  things  must  be  shown:  (1)  That  there 
was  an  order  requiring  Brown  to  do  some- 
thing; (2)  that  he  bad  disobeyed  such  order. 
But  we  look  in  vain  for  an  order  requiring 
Brown  to  do  anything  whatever,  and,  of 
eonrse,  it  wonld  be  absurd  to  charge  him 
with  disobeying  an  order  which  never  ex- 
isted. The  only  order  which  we  are  able  to 
find  in  the  case  Is  one  requiring  F.  J.  San- 
ders to  execute  a  specified  undertaking,  with 
security  to  be  approved  by  the  clerk;  and  at 
tbesame  time  we  find  that  such  order  has  been 
folly  complied  with  by  the  execution  of  the 
required  undertaking  by  Sanders  with  Brown, 
as  his  surety,  which  appears  to  have  been  ap- 
pfioved  by  the  clerk.  While,  therefore,  it 
may  be  true  that  Brown  has  violated  the  ob- 
ligation of  his  contract  evidenced  by  the  un- 
dertaking, we  do  not  see  how  it  is  possible 
to  say  that  either  he  or  Sanders  has  diao- 
beyed  any  order  of  the  court,  for  precisely 
what  the  order  required  has  been  done.  Tbo 
order  did  not  require  Sanders,  and  whoever 
might  become  his  surety,  to  pay  the  amount 
which  might  finally  be  recovered  in  the  orig- 


inal action,  but  It  simply  required  them  to 
enter  into  an  obligation  or  undertaking  to 
pay  such  amount;  and  this  was  done  prompt- 
ly. An  order  requiring  a  party  to  pay  a 
given  sum  of  money  at  a  specified  time  is  a 
very  different  thing  from  an  order  requiring 
a  party  to  enter  into  un  obligation,  with  good 
and  suflflcient  security,  to  pay  such  sum  of 
money  at  the  time  spedfled.  For  example, 
nothing  is  more  eommon  than  for  the  court, 
in  ordering  a  sale  of  property,  to  insert  in 
the  order  a  requirement  that  the  purchaser 
shall  give,  bond  and  mortgage  to  secure  the 
payment  of  the  purchase  money  at  a  specified 
time,  and-  when  such  bond  and  mortgage 
have  been  executed  that  is  always  regarded 
as  a  full  compliance  with  the  order.  If  the 
obligor  fails  to  pay  the  bond  at  the  time 
specified,  such  failure  has  never  been  regard- 
ed, so  far  as  we  know,  as  a  disobedience  of 
the  order  of  the  court,  warranting  an  attach- 
ment for  contempt.  We  do  not  see  how  it  is 
possible  to  distinguish,  in  principle,  such  ■ 
case  from  the  one  now  under  consideration. 
Even  if  it  should  be  assumed  that  Brown,  by 
executing  the  undertaking,  made  himself  a 
party  to  the  action,  in  which  it  was  required, 
and  thus  brought  himself  within  the  purview 
of  Judge  Oothram's  order,  we  do  not  see 
how  it  is  possible  to  charge  him  with  any 
disobedience  of  that  order,  as  the  very  thing 
which  it  required  has  been  done. 

It  seems  to  us  clear,  therefore,  that,  in  any 
view  of  the  case,  even  stripped  of  all  consid* 
orations  growing  out  of  the  appeal  from  the 
judgment  recovered  by  the  plaiatifC  against 
the  defendant  F.  J.  Sanders,  and  regarding 
the  case  as  if  there  never  had  been  any  such 
appeal,  there  was  no  error  in  refusing  the 
motion  for  attachment.  The  judgment  of 
this  court  is  that  the  order  app<»led  from  be 
affirmed. 

SoiFSON,  G.  J.,  and  McQowan,  J.,  conoor. 


(30  S.  C.  234) 

BeHKOPF  e.  KUHLAMD  tt  al. 

(Supreme  Court  of  Soitth  CaroUna.    Haroh  1, 
1889.) 

Mastbbs  ih  Chakosbt— LiinTATioN  or  Actions. 

1.  When,  upon  the  refnsal  of  a  purchaser  of  land 
at  judicial  sale  to  comply  with  the  terms  of  sale  on 
the  ground  of  defective  title,  the  sole  question  Is 
whether  those  whose  estate  is  sold  and  their  priv- 
ies have  had  such  possession  as  to  perfect  their 
title,  which  depends  wholly  on  parol  evidence,  it  ii 
error  to  overrule  the  purchaser's  motion  to  refer 
the  question  of  title  to  a  master. 

'i.  The  amendment  to  the  statute  of  limitations, 
Aots  S.  C.  1878,  reducing  the  period  from  20  to  l6 
years  in  actions  for  land,  is  prospective,  and  does 
not  apply  to  an  ouster  made  before  Its  passage. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  Fsessly,  Judge. 

Action  by  F.  G.  Bebkopf,  in  his  own  right 
and  as  administrator,  etc.,  of  J.  F.  Kuhland, 
deceased,  against  Anton  George  Enhland, 
and  others,  to  settle  the  estate  and  sell  the 
land  of  plaintiff's  intestate.  C.  W.  Knh« 
land  became  the  purchaser  of  land,  but  re- 
fused to  comply  with  the  terms  of  sale,  or  the 
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ground  of  defective  title.  From  a  judgment 
declaring  the  title  good,  and  requiring  the 
purchaser  to  comply  with  bis  bid  within  15 
days,  otherwise  the  hind  to  be  sold  at  his  rislc, 
the  purchaser  appeals. 

Mr.  Surka,  for  appellant.  Simons  &  Cap- 
pelmann,  for  respondents. 

MoIteb,  J.  Under  proper  proceedings  for 
viie  settlement  of  the  estate  of  J.  F.  Kuhland, 
who  died  intestate,  a  lot  of  land  in  the  city  of 
Charleston,  as  {^rt  of  the  estate  of  intestate, 
was  offered  for  sale  by  the  master,  and  bid  off 
by  the  appellant,  who  declined  to  comply  with 
his  bid  upon  the  ground  of  alleged^lefects  in 
the  title  of  the  intestate.  At  the  instance  of 
the  parties  to  the  action,  a  rule  to  show  cause 
why  he  should  not  be  required  to  comply  with 
the  terms  of  the  sale  was  issued  against  ap- 
pellant. To  this  rule  he  made  a  return,  set- 
ting forth  the  alleged  defects  in  the  title,  and 
praying  a  reference  to  the  master  to  inquire 
into  and  report  as  to  the  condition  of  the  title. 
To  this  return  the  plaintiff  in  the  action  filed 
what  is  called  a  "traverse,"  setting  forth 
facts  supported  by  an  affidavit  of  Mrs.  D.  S. 
Brandt,  tending  to  show  that,  while  upon  the 
face  of  the  papers  the  title  of  the  intestate 
might  not  be  good,  yet  it  had  been  perfected 
by  poasession.  Upon  hearing  this  return  and 
traverse  the  circuit  judge,  witliout  giving  any 
reasons  for  his  conclusion,  or  stating  any  facts 
which  he  had  found  to  be  established,  grant- 
ed an  order  making  the  rule  absolute,  ad- 
judging that  the  title  was  good,  requiring  the 
appellant  to  comply  with  the  terms  of  sale 
within  15  days,  and  upon  his  failure  so  to  do 
requiring  the  master  to  resell  at  his  risk. 
Tlie  order  of  the  cireuit  judge,  as  set  out  in 
the  case',  makes  no  reference  to  or  ruling 
upon  the  demand  of  appellant  for  a  reference 
to  the  master  as  to  the  title,  but  it  is  stated 
In  the  case  that  he  declined  to  order  such  ref- 
erence. From  the  order  and  judgment  below 
this  appeal  was  taken  upon  the  several 
grounds  set  out  in  the  record.  But  from  the 
view  which  we  take  it  will  only  be  necessary 
to  consider  the  fifth,  sixth,  and  seventh 
grounds,  in  which  the  single  question  pre- 
sented, in  various  forms,  is  whether  there 
was  error  in  declining  to  grant  the  reference 
to  the  master  as  to  the  title. 

There  are  certain  of  the  facts  which  ap- 
pear to  be  undisputed,  to-wit:  That  tlie 
premises  in  question  were  formerly  owned  by 
one  Robert  Limehouse,  who  died  in  August, 
1851,  having  previously  executed  his  will, 
whereby  he  devised  this  lot,  together  with 
other  property  of  a  similar  character,  to  his 
seven  children,  one  of  whom  was  Sarah  Stall, 
wife  of  John  R.  Stall;  that  on  the  30th  of 
Septeml)er,  1851,  the  said  devisees,  by  mutual 
deeds,  undertcolc  to  partition  the  property  of 
tiieir  father  among  themselves,  and  on  that 
day  a  deed  was  made  to  Sarah  Stall  by  her 
co^evisees  of  a  large  quantity  of  property, 
and  that  the  premises  in  question,  known  as 
"Lot  No.  1,"  on  the  plat  of  the  lands  of  the 
estate  of  Robert  Limehouse  on  the  south  side 


of  Line  street  and  east  side  of  Meeting  street, 
is  not  mentioned  in  said  deed,  yet  lot  No.  1, 
on  said  plat  on  the  north  side  of  Line  street 
and  west  side  of  Meeting  street,  is  twice  de- 
scribed therein;  that  tbe  lot  now  in  question 
is  not  mentioned  or  described  in  any  of  the 
deeds  between  tbe  devisees  of  Etobert  Lime- 
house, and  the  records  of  the  proper  office 
show  no  conveyance  or  other  paper  indicating 
the  exereise  of  ownership  over  this  lot  by  any 
of  the  devisees  of  Robert  Limehouse,  except 
a  deed  from  Stall  and  wife,  bearing  date  2d 
February,  1871.  to  one  D.  Apeler,  who  con- 
veyed the  same  to  the  intestate  in  February, 
1885.  Tbe  disputed  facts  are  as  to  the  nat- 
ure, extent,  and  character  of  tbe  possession 
of  the  lot  by  Mrs.  Stall;  whether  it  was  of 
sufficient  length  of  time  to  afford  a  presump- 
tion of  a  conveyance  to  her  from  her  co-dev- 
isees; and,  if  not,  whether  she  had  acquired 
a  title  by  adverse  possession.  The  evidence 
upon  which  respondents  rely  to  establish  the 
nature,  extent,  and  character  of  Mrs.  Stall's 
possession  is  derived  principally  from  the  af- 
fidavit of  Mrs.  Brandt,  set  out  in  the  case, 
as  well  as  from  a  policy  of  fire  insurance,  cov- 
ering tbe  building  on  the  lot,  issued  to  John 
R.  Stall  for  one  year  from  the  15th  of  August, 
1885.  The  affidavit  of  Mrs.  Brandt  purports 
to  have  been  made  on  the  27th  of  Maroh,  1871. 
for  what  purpose,  or  in  the  course  of  what 
proceeding,  does  not  appear,  but  it  certainly 
could  not  have  been  made  for  the  purposes  of 
the  present  inquiry;  and  whether  it  was  cono- 
petent  evidence  in  this  case  we  sliall  not  now 
inquire. 

From  this  condensed  statement  of  the 
facts  as  presented  to  the  cireuit  judge,  it  is 
quite  clear  that  the  paper  title  to  the  lot  is 
defective,  as  the  deeds  on  their  face  only 
show  a  title  in  the  intestate  for  one  undivid- 
ed seventh  of  the  lot.  If,  therefore,  the  title 
is  good,  it  must  rest  upon  possession,  whioh 
is  a  question  of  fact  as  to  which  the  parties 
are  at  issue;  for  the  appellant  in  his  return 
distini'tly  says  that  "be  denies  that  there  are 
any  facts  sufficient  to  warrant  a  presump- 
tion in  law  of  a  conveyance  to  Mrs.  Stall  by 
the  other  parties  in  interest,  or  that  she  hais 
any  title  under  the  operation  of  tbe  statutes 
of  ilmitatiuns  Of  actions."  When  this  is  tlie 
case,  it  seems  to  us  that  the  proper  practice 
is  to  order  a  reference  to  the  master,  when 
the  testimony  can  l>e  taken  in  a  regular  way, 
the  witnesses  subjected  to  cross-examination, 
and  a  full  record  made  of  the  evidence.  Oor- 
(Ion  v.  Sims,  2  McCord,  £q.  151;  Jenkins  v. 
Hlles,  6  Yes.  646;  Ror.  Jud.  Sales,  ^150;  2 
Jones,  Mortg.  §  1648.  Where,  however,  tbe 
facts  are  undisputed,  or  rest  entirely  upon 
record  evidence,  there  is  no  necessity  for  a 
reference.  It  seems  to  us  therefore  that 
there  was  error  in  declining  to  order  a  refer- 
ence in  this  case,  as  the  question  of  title  de- 
pended upon  parol  evidence  as  to  possession. 

It  is  contended,  however,  that  the  posses- 
sion of  D.  Apelur  from  the  date  of  the  con- 
veyance to  him  (2d  February,  1871)  to  the 
time  of  his  conveyance  to  Intestate,  in  Feb- 
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ruaiy,  1885,  which  Is  not  disputed,  was  suf- 
ficient to  give  him  a  title  which  he  couid 
convey  to  the  intestate.  Whether  the  cir- 
cuit judge  rested  bis  conclusion  upon  this 
ground,  or  whether  it  was  even  considered 
by  him,  does  not  appear;  but  as  this  ground, 
if  maintainable,  would  be  sufiBclent  to  sustain 
the  judgment  below,  it  becomes  necessary 
for  us  to  consider  it.  We  do  not  think  that 
this  ground  can  be  sustained.  The  right  of 
action  against  Apeler  accrued  when  he  tools 
poeseesion,  in  February,  1871.  at  which  time 
the  statutory  period  was  20  years,  and,  as  he 
held  poesession  for  only  14  years,  it  Is  quite 
clear  that  he  had  not  acquired  a  title  by  pos- 
session when  he  conveyed  to  the  intestate, 
unless  it  be  by  virtue  of  the  amendment  of 
1873,  reducing  the  statutory  period  to  10 
years.  But  the  amendatory  act  contains  no 
words  giving  it  a  retroactive  effect,  and.  on 
the  contrary,  it  is  inserted  as  part  of  chapter 
2,  tit.  2,  Code  Froc.,  and  must  therefore  be 
read  in  connection  with  the  first  section  of 
that  title,  which  expressly  declares  that  "the 
provisions  of  this  title  shall  not  extend  to  ac- 
tions already  commenced,  or  to  cases  where 
the  right  of  action  has  already  accrued,  but 
the  statutes  then  in  force  sliall  be  applicable 
to  such  cases."  Now.  as  in  this  case  the 
light  of  action  had  already  accrued  when  the 
amendment  was  adopted,  such  amendment 
could  not  extend  to  this  case,  but  the  statute 
in  force  at  the  time  the  right  of  action  ac- 
crued, which  was  20  years,  was  applicable. 
Nichols  V.  Briggs.  18  S.  C.  473.  The  judg- 
ment of  this  court  is  that  the  order  and  judg- 
ment appealed  from  be  reversed,  without 
prejudice  as  to  any  question  not  herein  con- 
sidered, and  that  the  case  l>e  remanded  to  the 
circuit  court  for  such  further  proceedings  as 
may  be  necessary  to  carry  out  the  views 
herein  announced. 

SiKFSOH,  C.  J.,  and  McOowan,  J.,  con- 
cur. 


(30  S.  C.  262) 

MintPHT  V.  Yalk. 

(Supreme  Court  of  South  CaroUna,    Haroh  B, 
188».) 

Meobjinics'  Liehb. 

1.  Rev.  St  8.  C.  i  3854,  as  amended  in  1884,  (16 
Ett.  883,)  relating  to  mecbanioa'  liens,  provides  that 
tlie  lien  shall  be  dissolved  unless  the  claimant  file, 
within  SO  days,  in  the  office  of  the  recrtster  of 
mesne  conveyances,  a  true  statement  oi  the  ao- 
coont,  with  all  jnst  credits,  description  of  prop- 
erty, etc.  which  statement  shall  be  subscribed 
ana  sworn  to  by  the  person  olaiming  the  lien,  and 
■ball  be  tecoroed  by  the  register.  Heidi,  that  a 
compliance  with  this  statute  Is  sufBcient  to  entitle 
the  statement  to  be  recorded,  and  It  is  not  neces- 
sary that  its  execution  be  proved  by  ttte  affidavit 
at  a  subscribing  witness,  as  is  required  by  the 
general  registry  law  (Rev.  St.  IS  177H,  1777)  before 
an  inatmment  in  writing  can  be  recorded. 

9.  In  an  application  to  enforce  a  mechanic's  lien, 
the  fact  tliat  the  court  orders  the  master  to  oscei-- 
tain  wheUier  there  are  other  creditors  having  liens 
of  the  same  kind  as  plaintiff,  though  not  required 
so  to  do,  is  harmless  error;  the  master  having  re- 
ported that  by  the  certificate  of  the  register  no 
other  liens  were  found  in  liis  ofCloe,  and  the  case 


having  been  proceeded  with  as  U  no  such  reference 
had  been  made. 
HcIvBK,  J.  dissents. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  Norton,  Judge. 

Action  by  John  D.  Murphy  against  Eliza- 
beth W.  Yalk,  to  enforce  a  mechanic's  lien. 
Judgment  fur  plaintiff,  and  defendant  ap- 
peals. 

Smythe  A  Lee,  for  appellant  J.  E.  Burke, 
for  respondent. 

MoOowAK,  J.  This  waa  a  proceeding  to 
enforce  a  mechanic's  lien,  and.  as  several 
preliminary  questions  were  raised,  principally 
as  to  form  of  procedure,  it  will  contribute  to 
clearness  to  make  a  short  statement,  and  that 
of  the  appellant  is  substantially  adopted. 

The  plaintiff  filed  bis  petition,  alleging 
that,  in  pursuance  of  an  agreement  made 
with  the  defendant,  he  bad  built  a  house  for 
her  on  a  lot  in  Charleston ;  that  he  had  done 
certain  extra  work,  and  had  been  to  extra  ex- 
pense, because  of  the  effects  of  the  earth- 
quake, which  the  defendant  had  agreed  to 
pay;  that  he  had  completed  the  building  and 
ceased  to  labor  on  it  on  June  18,  1887,  and 
on  August  10,  1887,  filed  bis  mechanic's  lien 
in  the  registry  of  mesne  conveyance  office,  a 
copy  of  which  he  annexed.  He  claimed  as  a 
balance  due  him  91,612.42,  and  asked  that 
said  sum  be  adjudged  a  lien  on  the  property, 
and  that  the  same  Iw  sold  under  the  order  of 
the  court  for  the  satisfaction  tl  ereof.  eta 
The  paper  called  "mechanic's  lien"  was 
sworn  to  on  August  10, 1887,  but  its  "execu- 
tion" was  not  proved  by  the  affidavit  of  a 
subscribing  witness.  It  was.  however,  left 
in  the  office  of  the  register,  and  copied  by  him 
in  the  books  of  that  office  on  the  day  it  was 
dated.  The  defendant  filed  her  answer,  de- 
nying the  allegations  of  the  petition  not 
specifically  admitted.  As  a  flret  defense,  as 
matter  of  la^,  she  denied  the  plaintiff's  right 
to  bring  the  action,  because  of  bis  having  no 
lien;  that,  if  he  ever  had  one,  it  had  l)een 
dissolved,  because  he  had  failed  to  have  his 
statement  "recorded,"  in  accordance  with 
the  provision  of  law.  Seoorui.  She  admitted 
that  she  was  the  owner  of  the  premises,  but 
that  the  agreement  between  ber  and  the 
plaintiff  was  in  writing,  of  which  she  ex- 
hibited a  copy.  She  denied  that  she  was  in- 
debted to  him  in  the  amount  claimed,  or  in 
any  amount.  She  denied  that  be  had  ful- 
filled his  contract,  or  even  completed  the 
building.  Third.  She  set  up.  by  way  of 
counter-claim,  that  a  very  large  portion  of 
the  work  was  so  poorly  done  that  it  would 
have  to  be  done  over;  that  she  had  already 
expended  large  sums  in  the  effort  to  make 
the  house  weather-tight  and  inhabitable;  and 
that  the  plaintiff  was  in  fiust  Indebted  to  her 
in  the  sum  of  91,00U.  for  which  she  asked 
judgment.  The  plaintiff  replied,  denying 
the  allegations  of  tbe  counter-claim,  and,  ai 
matter  of  law,  averring  that  no  counter-claim 
was  admissible  in  a  proceeding  to  enforce  a 
mechanic's  lien.    The  cause  being  on  calen- 
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dai  No.  2,  tbe  plaintiff  moved  that  all  the  ia- 
Bues  of  fact  be  referred  to  a  jury  at  tbe  then 
term  of  court,  which  was  refused.  But  the 
Judge  ordered  a  reference  to  one  of  the  mas- 
ters, Charles  Biclmrdson  Miles,  Esq.,  to  as- 
certain and  report  to  the  court,  with  all  con- 
venient speed,  wbettier  or  not  there  were 
other  liens  of  the  same  kind  upon  the  estate 
described  in  the  petition.  To  this  order  the 
defendant  excepted,  on  the  grounds  (1)  that 
tbe  cause  had  not  been  on  the  calendar  14 
days  before  the  court;  and  (2)  because  the 
case  was  called  out  of  its  regular  order,  and 
that  the  order  of  reference  was  made  ir- 
ngularly  and  without  notice.  On  July  9, 
1888,  tbe  master  filed  his  report,  stating, 
among  other  things,  "that  tlie  register  of 
mesne  conveyances,  in  his  certiScate  attached, 
states  that,  having  examined  the  indices  of 
taia  office,  he  finds  no  lieu  there  but  tbe  plain- 
tiff's," etc.  To  this  report  the  defendant 
put  on  file  exceptions,  as  follows:  "(1)  Be- 
cause the  order  of  reference  was  without 
warrant  of  law,  for  the  reasons  given  in  the 
exceptions  filed  thereto.  (2)  Because  the 
master  proceeded  under  said  order  of  refer- 
ence, and  made  his  report  to  the  court,  with- 
out notice  of  any  kind  to  the  defendant  or  her 
attorneys.  (3)  Because  neither  the  defend- 
ant nor  her  attorneys  had  any  knowledge 
whatever  of  the  proceedings  by  the  master 
ander  the  order,  or  that  any  proceedings  at 
all  were  being  or  had  been  had,  or  that  any 
report  had  been  filed,  until  casual  informa- 
tion reached  her  attorneys  of  the  filing  of  the 
report  three  days  after.  (4)  Because  tbe 
master  erred  in  his  report  in  quoting  the  al- 
legations of  the  petition,  unaupported  by  any 
teetimony  and  denied  in  the  sworn  answer; 
tbe  same  not  being  testimony,  nor  furnish- 
ing him  any  ground  upon  which  to  base  his 
Import.  (5)  Because  the  master  erred  in  as- 
suming and  reporting  that  the  .building  in 
question  was  completed  on  a  certain  day,  or 
was  completed  at  all;  there  being  no  testi- 
mony whatever  to  warrant  snch  a  finding. 
(6)  Becanse  the  master  erred  in  reporting 
that  be  had  no  means  of  ascertaining  whether 
or  not  any  other  mechanic's  lien  had  been 
created,  etc.;  whereas,  the  master  could  eas- 
ily have  ascertained  that  fact,  by  taking  tbe 
.tartimony  of  piirties  in  position  to  know,  or 
by  adopting  the  method  prescribed  by  the  act 
and  publishing  therefor.  (7)  Because  the 
certificate  of  the  register  of  mesne  convey- 
ances, attached  to  the  master's  report,  is  not 
conclusive  proof  that  no  otlier  liens  than  that 
of  the  petitioner  exists, "  etc.  VVhen  the  case 
was  reached  the  circuit  judge — stating  tliat 
tire  reference  had  been  ordered  simply  for  his 
own  information  as  to  whether  there  were 
other  creditors  claiming  like  him  with  that  of 
tbe  plaintiff — declined  to  consider  the  above 
exceptions,  but  beard  tlie  following  questions 
of  law:  (1)  Whether  or  not  the  alleged 
statutory  lien  had  been  so  "recorded"  as  to 
make  it  in  that  particular  valid;  as  to  which 
be  held  that  the  lien  was  legally  recorded. 
(2)  Whether  tbe  defendant  was  entitled  to 


set  np  her  counter-claim  in  the  action;  as  to 
which  he  held  that  the  defendant  had  the 
right  to  set  it  up  to  the  extent  that  she  may 
be  able  to  prove  the  same.  "It  then  appear- 
ing to  the  court  that  material  questions  of 
fact  arise  in  the  case,  and  a  trial  of  the  same 
by  jury  having  been  required,"  he  ordered 
the, case  transferred  to  calendar  No.  1,  for 
the  trial  by  jury  of  certain  "issues,"  which 
are  set  out  in  the  record  and  need  not.  be  re- 
stated here. 

From  this  order  the  defendant  appeals  to 
this  court  upon  the  exceptions:  (1)  "Because 
bis  honor  erred  in  not  disposing  in  some  way 
of  the  report  of  tbe  master,  duly  made  and 
filed  in  the  cause,  after  a  reference  duly 
ordered.  (2)  Because  his  honor,  having  by 
order  in  due  and  ordinary  form  referred  it  to 
the  master  to  inquire  into  and  report  upon 
certain  facts  arising  in  the  cause,  should 
have  first  receiveii  and  disposed  of  the  re- 
port of  the  piaster  before  proceeding  further 
in  the  cause.  (8)  Because,  a  reference  hav- 
ing been  ordered  in  due  form,  and  a  report 
made  by  the  mHSter.  it  was  the  right  of  tbe 
defendHut  to  file  exceptions  thereto,  and  faia 
honor  erred  in  refusing  to  consider  such  ex- 
ceptions, duly  filed  and  brought  to  his  atten- 
tion. (4)  Because  there  is. nothing  in  the 
record  to  indicate  that  the  reference  ordered 
was  to  be  governed  by  any  other  than  tbe 
ordinary  rules  of  practice  prevailing  in  the 
court,  and.  even  if  the  reference  was  ordered 
for  the  information  of  the  court,  this  did  not 
do  away  with  the  necessity  of  receiving  and 
acting  upon  the  report,  or  with  tbe  rigitt  of 
either  party  to  except  thereto.  (5)  Because 
his  honor  erred  in  holding  that  the  paper 
claimed  by  the  plaintiff  as  constituting  his 
lien  upon  the  defendant's  property  had  been 
legally  recorded,  so  as  to  give  the  plaintiff  a 
vidid  lien  under  the  statute.  (6)  Because 
his  honor  erred  in  holding  that  the  plaintiff 
was  entitled  under  the  facts  of  the  case,  as 
stated  in  his  order,  to  have  a  statutory  lien 
upon  the  property  of  tlie  defendant,"  etc. 

The  first  four  exceptions  make  complaint 
of  the  mode  of  procedure  adopted  by  the  cir- 
cuit judge  in  regard  to  tbe  inquiry  whether 
or  not  there  were  other  creditors  having 
liens  of  the  same  kind  with  that  of  the  plain- 
tiff on  the  estate  described  in  the  petition. 
Under  the  reference  made,  the  master  was 
not  authorized  to  decide  anything,  and  he  did 
not  undertake  to  do  so,  but  simply  referred 
to  the  petition  of  the  plaintiff  and  the  statute 
law  upon  the  subject  as  to  the  necessity  for 
recording,  and  reported  as  follows:  "The 
register  of  mesne  conveyance  of  Charleston 
county,  in  bis  certificate  hereto  annexed, 
states  that,  having  examined  tbe  indices  to 
the  records  of  his  office  from  1880  to  July  9, 
1888,  he  finds  only  the  mechanic's  lieu  on 
the  premises  [describing  them]  of  J.  D. 
Murphy  v.  Elizabetti  W.  Valk,  recorded  Au- 
gust 10,  1Bb7,  in  Book  K,"  etc.  "I  have,  ot 
course,  to  means  of  ascertaining  whether  or 
not  any  other  mechanic's  liens  may  have 
been  created  since  the  building  was  corn- 
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pleted,  the  time  tor  recording  which  has  not 
expired,"  etc  It  did  not  appear  that  any 
claim  was  made  that  there  were  other  lien 
creditors,  or  motion  to  bring  in  other  parties, 
or  that  any  have  since  appeared.  The  jnclge 
was  not  required  by  law  to  make  publication 
for  them.  But  doubtless,  seeing  the  direc- 
tion in  section  2363,  Bev.  St.,  as  to  giving 
notice  of  the  filing  of  the  petition  "to  all 
other  creditors  who  have  a  lien  of  the  same 
kind  upon  the  same  estate,"  he  probably 
ordered  the  inqniry  as  to  the  existence  at 
other  lien  creditors  simply  as  •  precaution, 
and  "to  make  assurance  doubly  sure."  We 
have  no  doubt  it  was  done  in  an  earnest  de- 
sire to  administer  the  law  fully  and  faith- 
fnily,  but  it  was  not  necessary;  neither  of 
(be  parties  had  a  right  to  it,  or  moved  for  it, 
and  the  Mai  could  have  gone  on  without  anj- 
soch  reference.  The  judge  seems  to  have 
been  satisfied  with  the  information  received, 
tod  proceeded  with  the  case.  We  are  unable 
to  see  that  this  prudent  course  of  the  judge 
was  either  error  of  law,  or  in  any  way  what- 
ever injured  the  defendant.  "The  party  al- 
leging an  error  of  law  must  make  it  clearly 
appear  not  only  that  some  erroneous  ruling 
has  been  made,  but  that  he  has  been  preju- 
diced thereby  as  to  the  merits  of  his  case." 
Trotter  v.  Robinson,  6  S.  C.  410;  Devereux 
T.  Cotton-Press  Co.,  17  8.  C.  66. 

Then,  as  to  whether  the  judge  erred  in 
kdding  that  the  paper  claimed  by  the  plain- 
tiff as  constituting  bis  lien  upon  the  defend- 
ant's property  was  "legally  recorded  so  as  to 
give  the  plaintiff  a  valid  lien  under  the  stat- 
ute." The  law  as  to  the  mechanic's  lien  is 
purely  statutory,  and  therefore  in  that  sense 
the  rights  given  by  it  may  be  called  legal; 
but  the  act  which  brought  them  into  exist- 
«ice  also  provided  certain  machinery  for  en- 
forcing them,  which  in  general  charact^ 
partakes  somewhat  of  the  nature  of  equitable 
proceedings.  The  rule  in  such  case  is  be- 
lieved to  be  that  in  enforcing  the  rights  so 
given  the  special  machinery  provided  for 
that  purpose  must  be  strictly  followed.  See 
Kennedy  v.  Beames,  15  8.  G.  548;  £x  parte 
Lewie.  17  S.  C.  156.  Section  2350,  Bev.  St., 
provides  as  follows:  "Any  person  to  whom  a 
debt  is  due  for  labor  performed  or  furnished, 
or  for  materials  furnished  and  actually  used 
in  the  erection,  alteration,  or  repair  of  any 
building  or  structure  upon  any  real  estate,  by 
▼iitiie  of  an  <^;reement  with  or  by  consent  of 
the  owner,  *  *  *  shall  have  a  lien  upon 
soCb  building  or  structure,  and  upon  the  in- 
terest of  the  owner  thereof  in  the  lot  of  land 
upon  which  the  same  is  situated,  to  secure 
the  payment  (MC  the  debt  so  due  to  him,"  etc. 
Section  2354,  Bev.  St.,  as  amended  in  1884, 
(18  St.  823,)  provides  that  "such  lien  shall 
be  dissolved,  unless  the  person  desiring  to 
avail  himsell  thereof,  within  ninety  days 
.after  he  ceases  to  labor  on  or  furnish  labor 
or  materials  for  such  building  or  structure, 
iSles  in  the  office  of  the  register  of  mesne  con- 
veyance of  the  county  in  which  the  same  is 
situated  a  statement  of  a  just  and  true  ac- 


count of  the  amount  doe  him,  with  all  just 
credits  given,  together  with  a  description  of 
the  property,  «  *  *  which  certificate 
shall  be  subscribed  and  sworn  to  by  the  per- 
son claiming  the  lien,  *  *  m  and  shall 
be  recorded  in  a  book  kept  for  the  purpose  by 
the  register, .who  shall  be  entitled  to  the  same 
fees  therefor  as  for  recording  mortgages  of 
equal  length.  The  delivery  to  the  register 
for  filing,  as  hereinbefore  provided,  shall  be 
and  constitute  the  delivery  contemplated  with 
regard  to  such  liens  in  section  1776  of  Gen- 
eral Statutes,"  etc. 

These  provisions  show  that  the  mechanic's 
lien  arises  from  doing  the  work,  etc.,  but 
that  it  will  be  dissolved  unless  the  party 
wishing  to  avail  himself  of  it  does  certain 
things  described  in  the  act  in  a  particular 
way,  and  within  a  given  time.  It  seems  that 
the  claimant  here  did  all  that  the  act  express- 
ly required  of  him,  and  in  the  manner  di- 
rected. The  statement  or  certificate  sub- 
scribed and  sworn  to  was  filed  in  the  regis- 
ter's office,  and  by  him  copied  into  the  prop- 
er book,  and  within  the  time  limited.  But 
it  is  contended  that,  although  the  paper  was 
copied  into  the  proper  book,  it  was  not  prop- 
erly and  technically  "recorded,"  so  as  to  pre- 
vent the  dissolution  of  the  lien;  for  the  rea- 
son that  It  was  not  thereby  "proved"  so  as 
to  entitle  it  to  registry,  under  the  general 
registry  law  of  1876,  (sections  1776,  1777, 
Bev.  St.,)  which  provides  that,  "before  any 
deed  or  instrument  in  writing  can  be  recorded 
in  the  proper  office,  the  execution  thereof 
shall  be  first  proved  by  the  affidavit  in  writ- 
ing of  a  subscribing  witness  to  such  instru- 
ment," etc.  Upon  this  subject  it  might  be 
sufficient  to  say  that  the  claimant  proceeded, 
as  we  think  he  was  bound  to  do,  in  accord- 
ance with  the  special  provisions  of  the  act 
under  which  he  claimed  his  lion.  But  we 
incline  to  think  that  there  is  no  conflict  be- 
tween the  provisions  of  the  mechanic's  act 
and  the  registry  law,  in  regard  to  the  proof 
necessary  to  entitle  a  mechanic's  lien  to  reg- 
istry. It  is  true  that  the  first  section  of  the 
registry  law,  (§  1776,  Bev.  St.,)  which  speci- 
fies the-papers  necessary  to.be  recorded  with- 
in 40  days,  so  as  to  aSect  subsequent  credit- 
ors or  purchasers,  is,  in  Its  terms,  very  gen- 
eral,— "all  instruments  in  writing  now  re- 
quired by  law  to  be  recorded,"  naming, 
among  others,  "certificates  of  renunciation 
of  dower,"  "statutory  liens  on  buildings, 
lands, "  etc.  But,  in  reference  to  the  instru- 
ments required  to  be  recorded,  the  language 
is  "delivered  or  executed, "  and  afterwards  in 
different  form  repeated,  "delivery  or  execu- 
tion;" indicating,  as  it  seems  to  us,  two 
classes  of  cases  to  be  recorded:  one  "exe- 
cuted," that  is  to  say,  merely  signed  by  the 
parties, — signed,  sealed,  and  deUvered,  and 
of  course  needing  sworn  proof  of  "execu- 
tion," such  as  deeds,  mortgages,  etc.;  and 
the  other  ready  for  recording  on  mere  "de- 
livery," as  "certificates  of  renunciation  of 
dower,"  "mechanic's  liens,"  etc.  This  view 
is  strengthened  by  the  context  of  the  second 
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section,  (§  1777,  Rev.  St.,)  which  relates  ex- 
clusively to  the  "probate"  necessary  for  re- 
cording the  di£Ferent  instruments.  It  will 
be  observed  that  it  entirely  omits  and  drops 
the  word  "delivered,"  providing  that,  "be- 
fore any  deed  or  instrument  in  writing  can 
be  recorded,  the  execution  thereof  shall  first 
be  proved  by  affidavit,"  etc.,  but  making  no 
reference  to  the  proof  of  those  papers  which 
need  no  further  "execution,"  and  are  ready 
for  recording  upon  mere  "delivery."  This 
view  is  still  further  supported  by  the  mechan- 
ic's act  itself,  one  section  of  which,  as 
amended  in  1884,  expressly  declares  "that 
the  delivery  to  the  register  for  filing,  as  here- 
inbefore provided,  shall  be  and  constitute  the 
"delivery"  contemplated  with  regard  to  such 
liens  in  section  1776  (registry  act)  of  the  Gen- 
eral Statutes."  What  did  this  express  refer- 
ence to  the  "delivery"  in  section  1776  of  that 
act  mean,  unless  it  was,  as  to  the  matter  of 
recording,  to  put  the  mechanic's  lien  therein 
declared  into  that  class  of  cases  which,  al- 
though required  by  that  section  to  be  "deliv- 
ered" for  registiy,  yet  was  not  covered  by 
section  1777,  prescribing  the  mode  of  "pro- 
bate" only  in  cases  where  the  instrument  is 
ligned,  sealed,  and  delivered  by  the  parties, 
and  therefore  needs  sworn  proof  of  "exe- 
cution." But  if  we  are  mistaken  in  this, 
and  there  is  real  conflict  between  the  acts  as 
to  the  proof  necessary  for  recording  a  me- 
chanic's lien,  we  suppose  that  there  can  be 
no  donbt  that  the  amendment  of  the  mechan- 
ic's act,  (1884,)  being  subsequent  to  the  reg- 
istry law,  (1876,)  repealed  any  provision  in 
that  law  which  was  inconsistent  with  it. 
The  second  section  of  the  amendment  de- 
clares "tliat  all  acts  and  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed. " 
The  special  proyisions  of  this  act,  as  to  the 
manner  of  recording  a  mechanic's  lien,  is  the 
law  which  must  govern,  and,  as  we  think, 
this  has  been  the  unvarying  practice  hereto- 
fore in  all  such  cases.  We  cannot  say  that 
the  Judge  below  committed  error  in  holding 
that  the  lien  was  legally  "recorded."  The 
judgment  of  this  court  is  that  the  Judgment 
of  the  circuit  court  be  affirmed. 

8IHF80N,  G.  J.,  oonouiB. 

MoIvKB,  J.    I  dissent,  and  hope  hereafter 
to  be  able  to  find  the  time  to  give  my  reasons. 


(80  I 


C.  813) 

HOIXIDAT  9.  HOLLIDAT. 


(Supreme  Court  of  South  CaroHTia.    Ilaroh  0, 
1889.) 

Tbesfassiso  AimiAiA — Lanslobd  aks  Tsnaht. 
Under  Rev.  St.  S.  C.  i  1186,  providing  that  "any 
freeholder  or  tenant  of  land,  nts  agent  or  repre- 
sentative, may  seize  and  hold  "hogs  "trespasslnK 
upon  his  premises, "  and  recover  compensaUon  oi 
the  owner,  a  tenant  in  possession  under  a 'lease 
•lone  has  the  right  to  recover  for  animals  trespass- 
ing ui)on  the  leased  premises. 

Appeal  from  common  pleas  circuit  court  of 
Clarendon  county;  Alobioh,  Judge. 
Action  by  Alfred  J.  HoUiday  against  Shields 


P.  Holliday,  to  recover  compensation  for  seiz- 
ure of  trespassing  animals.  From  an  order 
dismissing  an  appeal  by  defendant  from  a 
judgment  of  a  justice  of  the  peace,  defendant 
appeals. 

Bayrutoorth  <&  Dinkins,  for  appellant.  B. 
Presaley  Barron,  for  respondent. 

McGowAN,  J.  The  case  agreed  on  states 
that  certain  stock  (swine)  owned  by  the  de- 
fendant trespassed  upon  a  tract  of  land  which 
was  owned  by  the  plaintiff.  One  Plowden 
occupied  and  cultivated  a  part  of  the  land  as 
tenant  of  plaintiff.  Plowden,  as  agent  or 
representative  of  the  plaintiff,  and  by  bis  dli- 
rections,  seized  the  defendant's  swine.  The 
plaintiff  brought  his  action  before  a  trial  Jus- 
tice to  recover  $3.50  for  each  of  the  hogs  as 
compensation  tor  such  seizure.  The  action 
was  tried  by  a  jury.  There  was  testimony 
on  behalf  of  the  defendant,  tending  to  show 
that  the  hogs  were  seized  on  that  part  of  the 
tract  which  was  in  the  occupancy  of  Plow- 
den as  tenant,  and  there  was  testimony  on 
behalf  of  the  pliiintiff,  tending  to  show  that 
the  animals  were  seized  on  that  part  of  plain- 
tiff's tract  which  was  outside  of  the  land 
rented  to  Plowden.  The  trial  justice  was 
requested  by  the  defendant  to  charge  the 
jury — First,  that  "if  the  jury  believe  that 
the  trespassing  stock  were  taken  up  by  Plow- 
den on  the  lands  in  possession  of  and  con- 
trolled by  him,  then  the  plaintiff,  the  owner 
of  the  land,  had  no  right  to  charge  for  Plow- 
den's  seizure;"  and,  seoortd,  "that  a  party  in 
possession  of  and  having  control  of  land 
alone  has  the  right  to  take  up  stock  trespass- 
ing upon  it. "  The  trial  j  ustlce  refused  these 
requests,  and,  on  the  contrary,  charged  the 
jury:  "If  you  find  that  the  hogs  were  on  the 
land  of  A.  J.  Holliday,  the  plaintiff,  you  will 
^nd  for  the  plaintiff;  and,  if  you  find  they 
were  not,  you  will  find  for  the  defendant." 
Under  this  charge  the  jury  found  for  the 
plaintiff,  three  dollars.  The  defendant  ap- 
pealed to  the  court  of  common  pleas;  and. 
Judge  Aldrich  having  dismissed  the  ap- 
peal, it  comes  to  this  court  upon  the  follow- 
ing grounds:  (1)  Because  his  honor  erred 
in  sustaining  the  trial  justice,  in  refusing  to 
charge  "that,  if  the  jury  believe  that  the 
trespassing  stock  were  taken  up  by  Plowden 
on  the  lands  rented  to  him,  the  plaintiff  and 
owner  had  no  right  to  charge  for  Plowden's 
seizure. "  (2)  Because  his  honor  erred  in  sus- 
taining the  trial  justice  in  refusing  to  charge 
"that  a  party  in  possession  of  and  having 
control  of  land  alone  has  the  right  to  take 
up  trespassing  stock,  and  to  charge  for  the 
seizure. "  (3)  Because  his  honor  erred  in  sus- 
taining the  cnarge  of  the  trial  justice  "that 
if  you  find  the  hogs  were  on  the  land  of  A.  J. 
Holliday,  the  plaintiff,  you  will  find  for  the 
plaintiff;  ahd,  if  you  find  they  were  not,  yoa 
will  find  for  the  defendant." 

The  single  question  is  as  to  the  construc- 
tion of  section  1186  of  the  Bevised  Statutes, 
which  is  as  follows:  "  Any  freeholder  or  ten- 
ant of  land,  his  agent  or  representative,  may 
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seize  and  boM  poesession  of  any  of  the  fore- 
going animals,  [among  others,  swine,]  which 
may  be  trespassing  upon  his  premises,  and 
as  compensation  for  such  seizure  may  de- 
mand of  the  owner,"  etc.  It  was  manifestly 
the  Intention  of  the  act  to  give  the  right  to  a 
tenant  as  well  as  to  the  owner  of  lands;  and 
the  term  "freeholder"  was  used  by  the  law- 
makers, not  with  any  reference  to  the  extent 
of  bis  interest  in  the  lands  trespassed  on,  but 
■imply  to  describe  a  person  as  contradistin- 
gnisbed  from  a  "tenant."  There  can  be  no 
donbt  that  either  the  "freeholder"  or  "ten- 
ant" may  seize  stock  "trespassing  upon  his 
premises;"  that  is  to  say,  the  tenant  may  do 
so  upon  the  lands  leased,  which,  during  the 
continuance  of  the  lease,  are  "tiis  premises." 
This  being  so,  it  could  hardly  have  been  the 
intentiop  to  give  a  double  remedy,  both  to 
the  tenant  and  the  owner,  for  the  same  tres- 
pass. The  confusion  has  arisen  from  the 
Dse  of  the  word  "freeholder,"  the  meaning 
of  which,  it  is  said,  is  extensive  enough  to 
incltide leased  lands;  and  therefore,  notwith- 
standing the  lease  for  a  limited  time,  the 
"freeholder"  is  still  the  owner,  and  the  lands 
may  be  said  to  be  "his  premises,"  We  do 
not  think  that  is  what  was  intended,  but  that, 
in  the  sense  of  the  act,  the  lands  leased  are 
'the  premises"  of  the  tenant,  who  alone  has 
the  right  to  seize  stock  for  trespassing  upon 
them.  For  all  the  purposes  of  the  act  the 
tenant,  during  the  continuance  of  his  lease 
and  possessiou,  isthe  owner  of  the  premises. 

3e  judgment  of  this  court  is  that  the  judg- 
nt  of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  to  the  circuit  for 
saeb  further  orders  as  the  parties  may  be  ad- 
vised. 

SiMPaoN  C.  J.,  and  MoIysb,  J., concur. 


(M  3.  C.  613) 

Datis  v.  Richmond  A  D.  R.  Co. 

(Supreme  Court  of  South  CaroUna.    March  8, 
ISSS.) 

TRIAI/— iKSTBDCnOHS. 

In  an  action  against  a  railroad  company  to  re- 
aorer  damages  for  stock  alleged  to  have  been 
killed  by  the  negligence  of  the  defendant,  the  re- 
fusal of  an  instruction  that  if  the  stock  was  killed 
■oddeo tally,  and  not  by  reason  of  negligence  on 
the  part  of  the  defendant,  then  plalntiii  cannot  re- 
aorer,  is  gronnd  for  a  new  trial,  although  the  trial 
eoort  rabsequently  gave  other  instructions  in 
wUoh  it  intended  to  embody  the  one  refused ;  such 
intention  not  being  maatfeet  from  the  phraseology 
of  the  other  instructions,  and  no  explanation  being 
given  of  such  refnsaL 

Appeal  from  common  pleas  circuit  oonrt  of 
Valrfleld  connty;  Kershaw,  Judge. 

Action  by  Qually  Davis  against  the  Rich- 
mond  A  Danville  Railroad  Company.  Judg- 
ment was  given  for  plaintiff,  and  defendant 
ifipeala. 

John  C.  HatkeU,  for  appellant.  /.  G. 
Jamm,  for  respondent. 

SnnpsoR,  C.  J.  In  this  action  the  respond- 
«it  sought  to  recover  damages  for  certain 
stock  alleged  to  have  been  killed  on  the  track 


of  defendant's  railroad.  The  action  was 
brought  before  a  trial  Justice,  and  its  basis 
was  negligence.  At  the  trial  the  defendant 
requested  the  trial  justice  to  charge  the  fol- 
lowing  requests,  to-wit:  "(1)  That  if  the 
stock  was  killed  accidentally,  and  not  by  rea- 
son of  negligence  on  the  piut  of  the  defendant, 
then  plaintiff  cannot  recover.  (2)  That  if  the 
train  was  running  at  a  lawful  rate,  and  had 
the  customary  appliances,  and  the  customary 
force  of  train-men,  and  the  stock,  when  seen 
by  the  engineer,  or  might  with  due  care  have 
l>een  seen,  was  so  close  that  the  train  could 
not  be  stopped  in  time  to  avoid  striking  it, 
then  the  plaintiff  cannot  recover.  (3)  That 
much  lees  care  is  required  of  railroad  com- 
panies, in  providing  against  stock  on  its 
track,  since  tiie  passage  of  the  stock  law 
than  before.  (4)  If  you  are  satisSed  that 
the  injury  did  take  place,  as  alleged,  then 
the  inquiry  will  be,  was  the  injury  the  result 
of  an  accident  wliich  could  not  be  avoided  by 
the  use  of  due  care  on  the  part  of  defendant's 
employes?  If  so,  plaintiff  cannot  recover. 
If  the  injury  did  take  place  as  alleged,  and 
might  have  been  avoided  by  the  use  of  due 
care  by  the  defendant's  agents,  the  defendant 
would  be  liable,  unless  the  injury  was  the  re- 
sult of  the  plaintiff's  negligence.  If  the  stock 
was  killed,  as  alleged,  bat  was  on  lands  of 
t)ie  defendant  at  the  time  of  injury,  and  it 
lias  not  l)een  shown  that  the  accident  was 
tl)e  result  of  want  of  ordinary  care  and  pro 
dence  on  the  part  of  the  defendant's  agents, 
the  plaintiff  cannot  recover.  (5)  Negligence 
is  the  absence  of  due  care, — such  care  as  the 
circumstances  require  to  be  employed  by  the 
party.  Reasonable  care  is  such  as  would  be 
exercised  by  a  person  of  ordinary  intelligenco 
and  prudence.  Some  circumstances  call  for 
the  exercise  of  extraordinary  care  and  pru- 
dence. If  the  stock,  at  the  time  of  the  in- 
Jury,  were  at  a  place  they  ought  not  to  be, 
and  could  not  rcHSonably  tie  expected  to  be, 
then  the  company  could  only  be  liable  for 
want  of  ordinary  care  and  prudence.  (6)  If 
there  were  no  evidence  in  the  case,  except 
that  the  cattle  were  found  on  the  railroad  un- 
der such  circumstances  as  to  justify  the  be- 
lief that  they  were  killed  by  a  collision  with 
the  defendant's  cars,  the  law  wonld  presume 
that  such  killing  was  the  result  of  negli- 
gence; but,  upon  defendant's  Introducing 
evidence  to  explain  the  killing,  that  then, 
whether  the  presumption  of  negligence,  aris- 
ing from  the  plaintiff's  proof  of  ownership 
and  the  fact  of  killing,  was  overthrown, 
would  depend  upon  the  preponderance  of  the 
evidence.  (7)  That  if  the  jury  should  find 
for  the  plaintiff,  and  that  he  took  the  beef 
and  used  or  sold  it,  he  can  only  recover  the 
difference  between  the  value  of  the  beef  and 
the  stock.  (8)  That  if  the  jury  believe  that 
the  cattle  were  not  inclosed  in  a  pasture, - 
but  running  at  large  on  the  railroad  track, 
where  there  was  no  crossing,  that  plaintiff  is 
guilty  of  contributory  negligence  in  so  allow- 
ing them  to  stray  at  large;  and,  if  the  jury 
l>elieve  this  to  be  the  proximate  cause  of 
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kOling,  the  plaintiff  cannot  recover."  The 
trial  justice  refused  the  first,  but  allowed  all 
the  others.  The  jury  found  $30  for  the 
plaintift.  The  defendant  appealed  to  the  cir- 
cuit court  on  the  ground  of  the  refusal  to 
charge  as  mentioned.  The  circuit  judge  af- 
flrmod  the  judgment  below,  on  the  ground, 
as  it  is  strited,  that  although  the  legal  propo- 
sition contained  in  the  request  of  defendant 
was  a  correct  one,  yet  that  it  was  substan- 
tially  charged  in  allowing  the  ether  requests, 
and  therefore  its  refusal  in  the  first  instance 
was  cured;  and,  though  it  was  error  to  re- 
fuse it,  yet  that  the  evil  had  been  remedied. 
The  first  request  contained  a  short  and  con- 
cise proposition,  and  one  easily  understood; 
and  if,  as  is  stated,  it  was  distinctly  refused, 
sacb  refusal,  we  think,  was  well  calculated 
to  mislead  the  jury,  especially  when  other 
matters  were  intermingled  with  the  other  re- 
quests, and  there  was  no  explanation  of,  or 
withdrawal  of,  the  refusal.  The  refusal  to 
charge  this  request  as  made,  and  then  subse- 
quently allowing  it  as  embodied  in  another  re- 
quest, even  if  it  was  clearly  contained  in  the 
subisequent  request,  would  at  least  be  an  in- 
oonsistency,  and  contradictory,  and  therefore 
misleading.  Thomp.  Char.  Jur.  97.  But 
even  if  the  trial  justice  intended  to  remedy 
the  error  of  bis  refusal  of  the  first  request 
by  allowing  the  others,  in  which  he  supposed 
the  substance  of  the  first  was  contained,  it 
is  doubtful  whether  the  jury  could  have  seen 
that  such  was  his  intent,  simply  from  the 
phraseology  of  the  others  with  no  reference 
to  the  first,  nor  any  explanation  of  its  refusal. 
We  think  a  new  trial  should  be  had,  and  to 
this  end  it  Is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  re- 
versed. 

iiolYSB  and  MoGowam,  JJ.,  ooncur. 


(80  s.  c.  aoz) 

YOUMANS  0. 


WAesNEB  tt  al. 


(iSwpretM  Cowt  of  Smith  CaaroUna.    Uaroh  7, 
1889.) 

Downt— Ubbosii. 
Where  a  married  woman  acquires,  during  cov- 
erture, the  fee  in  her  busbaad's  lands,  her  in- 
ohoote  dower  right  ceases  to  exist,  In  analogy 
with  the  doctrine  of  merger;  and  her  conyeyance 
to  a  third  person  passes  the  tlUe  free  from  the  in- 
omnbranoe  of  dower. 

Appeal  from  common  pleas  circuit  court 
at  Hampton  county;  Pkessley,  Judge. 

A.  M.  Toumans,  for  appellant.  James 
W.  Moore,  for  respondents. 

Simpson,  C.  J.  This  appeal  involves  the 
question  whether  the  appellant  is  entitled  to 
dower  in  certiin  real  estate,  denied  her  by 
the  circuit  court  for  Hampton  county,  on 
appeal  from  the  probate  court,  which  had  de- 
'creed  for  her.  The  following  seem  to  be  the 
facts  upon  which  the  claim  was  made:  The 
husband  of  the  demandant  owned  the  tract  of 
land  in  question  during  the  coverture,  and 
during  said  coverture  it  was  sold  at  sheriff's 
■ale  under  execution  against  said  husband. 


Afterwards,  and  still  during  the  coverture, 
the  purchaser  at  said  sale  sora  and  conveyed 
the  land  to  the  demandant,  who  conveyed  to 
the  defendants  F.  W.  Wagener  &  Co.  Aft- 
er this  sale  the  hasband  died,  and  the  ap- 
pellant instituted  the  proceedings  below  in 
the  probate  court,  demanding  dower  therein. 
The  probate  court,  as  stated  above,  sus- 
tained the  claim,  but  on  appeal  to  the  circuit 
court  this  decree  was  overruled,  his  honor. 
Judge  Pressley,  holding  that,  the  demand- 
ant liaving  become  the  owner  in  fee-simple 
of  the  land,  her  estate  in  dower  became 
merged  therein,  and  that  in  conveying  to 
Wagener  &  Co.  she  conveyed  an  absolute 
estate,  free  from  the  incumbrance  of  dower. 
He  therefore  reversed  the  judgment  of  the 
probate  court. 

The  appeal  assails  this  ruling  as  error,  and 
the  respondent  defends  the  judgment  below 
— First,  on  the  ground  upon  which  it  is 
based  by  the  circuit  judge  above,  to-wit, 
merger;  and,  secondly,  he  urges,  in  the  ar- 
gument, the  doctrine  of  estoppel,  as  suffi- 
cient to  sustain  said  judgment.  When  a 
greater  and  a  less  estate  meet  in  the  same 
person  without  any  intermediate  estate  the 
less  estate  is  merged  in  the  greater,  or,  to  use 
the  language  of  the  old  law,  is  "drowned," 
and  ceases  to  exist.  This  is  merger.  2  Rap. 
&  L.  Law  Diet.  815;  Mangum  v.  Piester,  16 
8.  C.  316.  So,  too,  by  operation  of  law, 
where  one  right  unites  in  the  same  person 
with  another  right  of  greater  legal  worth, 
the  first  right  is  extinguished.  For  instan^, 
where  one  acquires  a  remedy  or  security  of 
a  higher  nature,  in  legal  estimation,  than 
the  one  he  already  possesses  for  the  dame 
right,  then  his  remedies  in  respect  of  the 
minor  right  or  security  merge  in  those  at- 
taching to  the  higher  one.  An  instance  is 
a  bond  taken  for  a  simple  contract  debt  or  a 
bond  reduced  to  judgment;  the  principle  in 
all  these  cases,  both  as  to  the  merger  of  es- 
tates and  the  eztlaguishment  of  rights,  be- 
ing that  the  larger  estate  or  right  of  which 
the  party  becomes  possessed  puts  him  in 
possession  of  the  lesser  as  completely  as 
though  It  had  been  enforced  by  itself,  and 
therefore  there  is  no  longer  any  reason  to 
claim  it.  Now,  it  is  true  that  in  the  case 
before  us  there  is  no  union  of  two  estates, 
(an  inchoate  right  of  dower  not  being  an 
estate,)  nor  is  there  a  coinciding  of  two 
rights  in  the  sense  referred  to  above;  the 
claim  for  dower  being  a  mere  inchuatt?  right, 
and  the  estate  a  fee-simple  estate.  There  is 
therefore,  technically,  no  merger  of  estates 
or  of  rights.  But  the  principle  upon  which 
it  has  been  established  that  a  merger  ir^  sucb 
cases  takes  place  is  present  here.  The  de- 
mandant, when  she  purchased  the  land,  be- 
came the  owner  in  fee,  with  an  incumbrance 
of  an  inchoate  right  of  one-third  to  herself 
as  dower.  Had  her  husband  been  dean  at 
that  time,  and  her  right  to  dower  been  con- 
summated, there  is  no  doubt  but  that'  the 
dower  would  have  been  merged, — dro^^ned 
in  the  fee, —  because  the  fee  would  have 
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given  her  possession  of  the  dower  as  well. 
Why  not,  then,  the  same  result  as  to  her  in- 
choate right?  This  is  a  new  case,  it  is  true; 
DO  question  of  dower  having  ever  been  be- 
fore this  court,  or  courts  elsewhere,  upon 
the  precise  state  of  facts  here,  so  far  as  our 
researches  have  gone,  or  so  far  as  references 
of  counsel  have  been  made.  In  the  ab- 
sence of  all  authority  upon  the  precise  point 
involved,  we  conclude  from  the  analogy  of 
merger  established  as  above  that  his  honor 
w&i  ctirrect  in  holding  that  merger  bad  taken 
place  here,  and  that,  in  conveying  the  land 
in  question  to  F.  W.  Wagener  &  Co.,  she 
conveyed  an  absolute  estate,  free  from  the 
incumbrance  of  dower. 

As  to  the  quesUon  of  estoppel,  his  honor 
below  did.  not,  in  terms,  express  himself 
upon  that  subject,  and,  the  respondent  not 
having  given  notice  that  be  would  claim  to 
support  the  decree  upon  that  ground,  it  is 
not  properly  before  us.  And  even  if  it  was, 
it  would  bis  unnecessary  to  consider  it,  as 
the  decree  must  be  affirmed  upon  the  ground 
already  stated.  It  does  not  need  the  eetop- 
peL  It  is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  affirmed. 
Let  this  be  certified  to  the  probate  court  for 
Hampton  county. 

McGowAN,  J.,  concurs. 

McIVER,  J.  I  edncur  upon  the  ground 
that  the  warranty  in  the  deed  to  Wagener 
&  Co.  operated,  by  way  of  estoppel,  as  a 
conveyance  of  the  subsequently  vested  es- 
tate of  dower,  npon  the  well-settled  doctrine 
that  where  one  conveys  an  estate,  with  war- 
ranty, to  which,  at  the  time,  he  has  no  title, 
or  a  defective  title,  and  subsequently  ac- 
quires a  good  and  complete  title,  such  title 
passes  to  the  grantee  through  the  estoppel 
raised  by  the  warranty.  Wingo  v.  Parker, 
19  S.  C.  16,  and  cases  there  cited.  In  the  case 
of  Townsend  v.  Brown,  16  S.  0.  91,  cited  by 
appellant,  the  deed  contained  no  clause  of 
warranty,  but  <was  a  simple  quitclaim  deed, 
and  hence  that  case  is  not  applicable.  It  does 
not  seem  to  me  that  we  are  precluded  from 
considering  this  question  by  reason  of  the 
omission  of  counsel  for  respondents  to  give 
notice,  as  required  by  the  proper  pracUce, 
that  be  would  endeavor  to  sustain  the  judg> 
ment  below  on  this  ground,  for  this  question 
was  distinctly  made  in  the  appeal  from  the 
decree  of  the  judge  of  probate,  and  tbere- 
tx9  it  is  one  of  the  questions  "fairly  arising 
npon  the  record  of  the  case, "  and  was,  in 
fact,  argued  by  counsel  for  appellant 

.(30  s.  c.  »6) 

Waoeneb  et  al.  v.  Bwtgzrt  et  al. 

{Supreme  Court  of  Smttb  Carolina.    Uaroh  7, 
1889.) 

HoBTaAoss — Vnnn — VACATtNO  SvDOVxjm. 
1.  Where  a  defendant,  not  shown  to  be  mentally 
Incapable  of  understanding  and  taking  care  of  his 
bnsinesi  affalis,  was  duly  served  with  summons, 
and  sent  the  copy  left  with  him  to  bis  son,  his  co- 
defendant,  and  the  latter  employed  ooonael  who, 


by  his  instructions,  put  in  an  answer  for  boih  do- 
fendants,  the  court  properly  refused  to  va<.-ritp  the 
judgment  on  the  ground  tbat  such  counsel  had  no 
authority  to  act  for  the  father,  or  o:)  the  ground  of 
excusable  neglect  on  his  part. 

2.  Under  Code  S.  C.  \  144,  providing  that  actions 
for  the  foreclosure  of  mortgages  shall  be  brought 
in  the  county  in  which  the  subject  of  the  action, 
"or  some  part  thereof,"  is  situated,  and  section 
146,  providiug  that  "in  all  other  actions  the  action 
shall  be  triea  in  the  county  in  which  one  or  more 
of  the  defendants  reside, "  an  action  to  foreclose  a 
mortgage,  brought  in  the  county  where  a  part  of 
the  property  is  situated,  and  in  which  one  of  the 
defendants  resides,  gives  the  court  jurisdiction  of 
the  whole  matter,  inoludtng  judgment  for  defi- 
ciency against  a  defendant  rending  and  served  In 
another  county. 

Appeal  from  common  pleas  circuit  «>art 
of  Fairfield  county;  I.  O.  Withbrspoon, 
Judge. 

Action  to  foreclose  a  mortgage,  brought  by 
F.  W.  Wagener  &  Co.  against  John  S.  Swy- 
gert,  Jr.,  John  S.  Swygert,  Sr.,  and  James 
H.  Yarborough,  as  assignee  of  the  estate  of 
Swygert,  Jr.  Defendants  appeal  on  the 
grounds  fully  stated  in  the  opinion. 

W.  S.  Monteith  and  Meetze  &  Mviler,  for 
appellants.    A.  8.  Douglass,  for  respondeuta. 

Simpson,  0.  J.  The  defendants  John  S. 
Swygert,  Jr.,  and  John  S.  Swygert,  Sr.,  in 
1883,  executed  a  joint  mortgage  of  certain 
lands, — one  or  more  tracts  being  locitted  in 
Fairfield  county,  and  the  remainder  in  Lex- 
ington county, — John  S.  Swygert,  Jr.,  own- 
ing individually  the  lands  in  Fairfield,  and  a 
portion  in  Lexington,  and  John  S.  Swygert, 
Sr.,  owning  a  tract  in  Lexington, — to  secure 
a  certain  joint  bond  of  these  parties  to  the 
plaintiffs,  for  a  very  large  amount,  some 
340,000.  John  S.  Swygert,  Jr.,  resided  in 
Fairfield,  and  John  S.  Swygert,  Sr.,  in  Lex- 
ington, on  his  tract  thus  mortgaged.  It 
seems  that  John  S.  Swygert.  Jr.,  was  en- 
gaged in  business  in  Fairfield,  and  John  S., 
Sr.,  his  father,  became  his  surety  on  this  bond 
for  advances,  eta.  made  by  the  plaintiffs. 
In  1887  a  suit  was  instituted  in  Fairfield 
county  to  foreclose  said  mortgage,  and  for 
judgment  for  any  deficiency  which  might  re- 
main after  appyling  the  proceeds  of  the  land 
Sought  to  be  sold;  and  the  defendant  Yar- 
borough, to  whom  John  S.  Swygert.  Jr.,  had 
made  an  assignment  for  the  benefit  of  credit- 
ors, after  the  date  of  the  mortgage,  was  made 
a  party.  The  defendants  S  wygerts  were  both 
served  with  summons,  and  it  appears  that 
Swygert,  Sr.,  sent  the  summons  served  on 
him  to  his  son  in  Fairfield,  who  employed 
Messrs.  Bagsdale,  attorneys  at  Winnsboio, 
to  appear  and  answer,  and  a  joint  answer  for 
these  defendants  was  put  in  by  their  attor- 
neys. Upon  the  hearing,  a  judgment  of  fore- 
closure was  ordered,  with  leave  to  enter  exe- 
cution for  any  deficiency.  This  judgment  or 
decree  was  obtained  upon  the  report  of  a  r^- 
eree,  to  whom  the  question  of  the  amount 
due  on  the  bond  and  mortgage  had  been  re- 
ferred. After  the  sale  of  the  lands  of  John 
S.  Swygert,  Jr.,  in  Fairfield  county,  under 
this  judgment,  and  it  had  been  transferred 
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to  Lexington  county  to  be  enforced  there, 
on  motion,  the  attorneys  now  representing 
John  S.  Swygert,  Sr.,  were  substituted  in  the 
place  of  Messrs.  Ragsdale,  whereupon  they 
gave  notice  of  a  motion  to  vacale  said  judg- 
ment in  so  far  as  the  said  Jolin  S.  Swygf  rt, 
Sr.,  was  concerned,  and  for  leave  to  with- 
draw the  answer  alleged  to  have  been  origi- 
nally filed  in  his  beh^f.  The  grounds  upon 
which  this  motion  was  based  seem  to  have 
been  (1)  that  Messrs.  Ragsdale  had  no  au- 
thority to  represent  Swygert,  St.;  and  (2) 
excusable  neglect  on  the  part  of  the  said 
Swygert.  His  honor.  Judge  Withbrspoon, 
dismissed  the  motion,  after  full  hearing  upon 
numerous  affidavits  for  and  against  The 
appeal  alleges  error  in  the  6nding8  of  fact  by 
his  honor  as  to  the  employment  of  Messrs. 
Ragsdale  as  attorneys  for  John  S.  Swygert, 
Sr.,  and  also  in  reference  to  the  excusMble 
neglect  relied  on.  "^2)  That  his  honor  erred 
in  not  vacating  the  judgment  allowing  the 
defendants  to  answer  setting  up  a  plea  of  ju- 
risdiction ;  it  being  apparent  to  his  honor  that 
the  court  in  which  the  alleged  judgment  was 
rendered  was  without  jurisdiction  over  the 
,  defendants. "  And  because  "  his  honor  erred 
in  not  deciding,  upon  the  facts  presented  be- 
fore him,  and  on  this  motion,  which  are  set 
out  in  the  body  of  the  decree,  that  the  court 
was  without  jurisdiction,  and  said  judgment 
therefore  void. "  We  have  read  the  affidavits 
submitted  on  the  hearing  of  the  motion,  and 
we  concur  in  the  findings  of  the  circuit 
Judge,  for  the  reasons  fully  stated  in  the  de- 
cree. Swygert,  the  father,  was  duly  served 
with  a  summons.  This  gavethe  courtjuris- 
diction  of  his  person,  and,  although  he  ap- 
pears to  have  been  quite  an  old  man,  yet  be 
was  in  charge  of  his  own  affairs,  giving  his 
personal  attention  and  suiiervision  thereto, 
including  a  saw-mill  near  Columbia;  and  the 
evidence  was  not  sufficient  to  warrant  the 
court  in  finding  that  he  was  mentally  inca- 
pacitated from  understaniiing  the  nature  of 
the  proceedings  instituted  against  him,  and 
of  the  requirements  of  the  summons  served 
apon  him.  Bnt  even  if  this  matter  was 
doubtful,  in  the  absence  of  error  of  law  in 
connection  with  the  findings  of  taot,  this 
court  would  not  interfere.  Le  Conte  v.  Ir- 
win. 19  S.  C.  557;  Higgins  T.  Wait,  5  S.  E. 
Bep.  863.  If  he  had  a  defense  to  the  action 
it  was  his  duty  to  see  that  it  was  set  up,  and 
if  he  chose  to  rely  upon  his  son,  (which  it  ap- 
pears he  did  by  sending  the  summons  to  him,) 
and  the  son  failed  In  properly  protecting  him, 
this  was  misplaced  confidence,  for  which  be 
must  take  the  consequences.  The  plaintifls 
certainly  could  not  be  held  responsible.  If 
he  did  not  intend  to  authorize  bis  son  to  con- 
duct the  defense  for  him,  including  the  em- 
ployment of  attorneys,  it  was  his  duty  to  at- 
tend to  this  matter  himself;  and,  not  having 
done  so,  he  must  have  Icnown,  or  should  have 
known,  that  the  judgment  would  go  against 
him  by  default.  We  see  no  ground  for  re- 
lief to  him  now,  neither  because  Messrs. 
Ragsdale  were  not  authorized  to  appear  for 


him,  nor  from  excasable  neglect  on  his  part. 
As  to  the  question  of  Jurisdiction.  The 
Code  provides  that  "in  all  other  actions  [and 
this  includes  actions  for  the  recovery  of  mon- 
ey] the  action  shall  be  tried  in  the  county  in 
which  one  or  more  of  the  defendants  reside." 
Code,  8  146.  "And  for  foreclosure  of  mort- 
gages in  the  county  in  which  the  subject  of 
the  action  or  some  part  thereof  is  situated." 
Id.  §  144.  See,  also,  Code,  §  188,  as  to  the 
power  of  the  court  in  foreclosure  proceedings 
to  direct  payment  of  any  residue,  after  ap- 
plying proceeds  of  the  sale  of  the  mortgaged 
premises.  John  S.  Swygert,  Jr.,  resided  in 
Fairfield  county,  where  the  action  was 
brought.  John  S.  Swygert,  Sr.,  was  sum- 
moned to  appear  and  answer  in  that  county. 
A  part  of  the  subject  of  the  action,  to- wit,  of 
the  mortgaged  real  estate,  was  situate  in  that 
county,  and  we  think  therefore  that  the  court 
below  had  jurisdiction  of  the  whole  matter, 
including  the  foreclosure  directed,  and  the 
judgment  for  the  residue,  after  sale  of  the 
lands,  and  the  application  of  the  proceeds 
thereof.  Barrett  v.  Watts.  13  S.  G.  441.  It 
is  the  judgment  of  this  court  tbat  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

MoIvEB  and  McGowan,  JJ.,  concur. 


(30  S.  C.  2S4> 


BlOHABOS  V.  MUNBO. 

(Supreme  Court  of  South,  Oorolino.    Marob  7, 
1889.) 

Onm — ^Btidbnoe — Witness— Jubt. 

1.  In  an  action  by  the  executor  of  a  tether 
agi^nst  the  administrator  of  his  son,  on  a  note  ez- 
ecut«d  by  the  son  and  Indomed  by  the  father,  and 
whiota  Uie  fattier  had  paid,  talcing  an  assignment 
thereof,  it  is  competent,  in  order  to  show  a  gift, 
to  show  that  the  father  said  when  he  paid  the  iiot« 
that  he  never  expected  to  oall  for  it,  snoh  state- 
ment being  an  admission  against  interest.  The 
fact  that  the  father  had  made  a  will,  though  it  dis- 
posed of  this  note,  could  not  affect  the  competem^ 
of  the  statement. 

2.  Code  S.  C.  {  400,  which  prohibits  testimony  bj 
a  party  in  Interest  of  any  conversation  or  transac- 
tion with  a  party  deceased  at  the  time  of  the  trial, 
does  not  render  incompetent  testimony  by  the 
son's  administrator  that  he  had  had  frequent  con- 
versations with  the  father  in  relation  to  the  settle- 
ment of  the  son's  estate,  and  that  the-  father, 
though  knowing  that  he  was  administrator,  never 
made  any  demand  upon  him  for  the  note,  where 
he  does  not  undertake  to  testify  to  what  the  con- 
versations were. 

3.  Where  the  court  states  the  testimony  on  both 
sides,  and  presents  the  questions  to  be  oonsidered, 
referring  to  the  evidence,  which,  if  believed,  might 
bear  upon  these  questions,  but  neither  Indicates 
his  opinion  as  to  the  truth  of  the  testimony,  nor  a* 
to  what  the  verdict  should  be,  the  province  of  the 
jury  has  not  been  invaded. 

Appeal  from  common  pleas  circuit  court  of 
Union  county;  Aldrich,  Judge. 

Action  by  John  C.  Richards,  as  executor 
of  James  A.  Tucker,  deceased,  against  James 
Munro,  administrator  of  W.  J.  Tucker,  de- 
ceased. Judgment  for  defendant,  and  plain- 
tiff appeals. 

/.  G.  McKissUsh  and  T>.  A.  Toumtend,  for 
appellant.    Munro  A  Munro,  for  respondent 

Simpson,  C.  J.  The  plaintiff,  appellant, 
as  executor  of  James  A.  Tucker,  deceased, 
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brongbt  the  action  below  to  recover  the 
miiount  of  a  certain  note  given  l)y  bis  son, 
the  r«>spondent'8  intestate,  to  the  said  James 
A.  Tucker,  for  81,993.70.  payable  at  the 
Merchants'  &  Planters'  Bank  of  Union,  and 
indorsed  by  the  said  James  A.  Tucker.  The 
son  died  before  the  maturity  of  the  note,  and 
the  father  took  it  up  from  the  bank,  having 
it  assigned  to  him.  He  subsequently  died  in 
|)08se8sion  of  the  note.  The  respondent  ad- 
ministered upon  the  estate  of  the  sun,  and 
had  nearly  completed  his  administration  dur- 
ing  the  life-time  of  the  father  without  this 
note  being  brought  to  his  notice.  The  father 
then  died,  leaving  a  will  of  which  the  phiin- 
tiS,  appellant,  was  appointed  executor,  and 
the  action  below  was  brought  by  the  executor 
to  recover  the  amount  thereof.  The  defense 
set  up  was  that  the  payment  of  the  note  was 
intended  as  a  gift  or  an  advancement  by  the 
father  to  the  son,  and  therefore  never  to  be 
collected;  and  plane  adtninistravit,  the  re- 
spondent having  settled  the  estate  in  the  life- 
time of  the  father  without  any  demand  made 
by  him  upon  the  respondent.  The  verdict 
was  for  the  defendant,  and  this  appeal  in- 
volves the  consideration  of  alleged  errors  to 
bin  honor,  the  circuit  judge,  (1)  in  admitting 
certain  testimony  claimed  by  appellant  to 
have  been  incompetent;  (2)  in  excluding  cer- 
tain other  testimony  claimed  to  have  been 
competent;  and  (3)  to  the  charge,  as  invad- 
ing the  province  of  the  jury  by  charging  up- 
on the  facts,  in  violation  of  the  constitution- 
al provision  on  that  subject. 

The  exceptions  on  the  ground  of  alleged 
incompetent  testimony  admitted,  were  as  fol- 
lows: "(1)  In  allowing  the  witness  Goss  to 
detail  a  converisatiou  with  James  A.  Tucker, 
tending  to  show  what  disposition  the  said 
James  A.  Tucker  intended  to  make  of  his 
proj>erty,  there  being  a  will  which  alone 
could  speak  in  that  respect;  (2)  in  allowing 
the  witness  James  Munro,  who  is  the  defend- 
ant in  said  cause,  to  testify  that  James  A. 
Tucker  had  knowledge  of  said  witness'  ad- 
ministration of  W.  J  Tucker's  estate;  (3)  in 
allowing  James  Munio  to  testify  tliat  James 
A.  Tucker  never  made  any  demand  upon 
witness  as  administrator  of  W.  J.  Tucker  for 
the  debt  involved  in  this  action ;  (4)  in  al- 
lowing James  Munro  to  testify  that  he  had 
con  venations  with  James  A.  Tucker  in  rela- 
tion to  the  settlement  of  the  estate  of  W.  J. 
Tucker. "  It  appears  that  the  witness  Goss 
testided  that  be  was  near  the  bank  when 
James  A.  Tucker  paid  off  the  note  in  ques- 
tion, and  that  after  some  short  conversation, 
not  material  here,  Tucker  said  to  him  "that 
be  had  just  paid  off  a  note  for  his  son  at  the 
bank,  anJ  that  he  never  expected  to  call  for 
that."  Plaintiff's  attorneys  objected,  on  the 
ground  that  there  was  a  will,  and  that  it 
alone  should  speak  as  to  the  disposition  of 
the  testator's  property.  Defendant's  attor- 
ney urged  competency,  as  a  part  of  the  trans- 
action of  payment  res  gasUe,  and  also  that  it 
was  the  purpose  of  the  defense  to  show  a 
gift,  and,  if  a  gift,  the  testator  oould  not  dis- 


pose of  that  which  be  did  not  own.  His 
honor  ruled  the  testimony  competent.  We 
think  the  testimony  was  competent,  as  bo- 
longing  to  .that  class  of  declarations  of  par- 
ties not  immediately  before  the  couit  styled 
"admissions  against  interest."  Here  was  a 
party  who  had  just  paid  off  a  note  upon  an- 
other, his  son,  out  of  his  own  funds.  Upon 
this  payment  he  had  the  right  to  bold  it  for 
reimbursement,  if  he  chose  to  do  so,  and  he 
had  the  right,  also,  to  hold  it  as  a  gift  or  ad- 
vancement to  bis  son ;  and  the  declarations 
made  to  the  witness  were  a  statement  of  his 
intent,  which  was  against  his  pecuniary  in- 
terest. And  besides,  the  relation  in  which 
Richards,  the  executor  in  the  action  below, 
stood  to  Mr.  Tucker,  the  testator,  was  that  of 
privy  by  representation,  which  we  think 
would  also  render  the  declarations  of  the  tes- 
tator of  the  character  introduced  competent. 
1  Greenl.  Ev.  §  189.  It  did  not  appear  that 
this  testimony  contradicted  the  will,  but 
even  if  it  had,  and  if  its  provisions  embraced 
a  direct  disposition  of  this  note,  we  do  not 
see  how  that  fact  could  have  excluded  the 
evidence.  The  fact  that  a  party  has  made  a 
will  disposing  of  certain  property  could  not 
preclude  a  claimant  of  said  property  from 
proving  tliat  the  testator  had  acknowledged 
in  his  life-time  that  the  property  did  not  be- 
long to  him,  6ut  belonged  to  the  claimant. 
The  testimony  may  have  been  very  weak  in 
its  tendency  to  prove  a  gift,  but,  as  we  have 
said,  we  think  it  was  competent  and  admissir 
ble  to  the  jury  for  what  it  was  worth. 

The  testimony  of  James  Munro,  the  de- 
fendant, administrator,  was  objected  to  un- 
der section  400  of  the  Cod&  Upon  reading 
the  testimony  of  Mr.  Munro,  referred  to,  we 
do  not  think  that  the  objection  was  tenable. 
The  section  of  the  Code  relied  on  inhibits 
testimony  by  a  party  in  interest  of  any  con- 
versation or  transaction  with  a  party  de- 
ceased at  the  time  of  the  trial.  Mr.  Munro, 
as  it  appears  to  us,  did  not  undertake  to  de- 
tail any  conversation,  or  give  an  account  of 
any  transaction  had  by  him  with  the  de- 
ceased testator.  He  stated  the  fact  that  he 
had  had  repeated  conversations  with  the  tes- 
tator, and  in  relation  to  the  settlement  of  W 
J.  Tucker's  estate,  but  he  did  not  stato  what 
was  said.  He  stated,  also,  that  James  A. 
Tucker  had  knowledge  of  his  administration, 
and  that  he  never  had  made  demand  upon 
him  for  this  note;  but  this  was  not  an  in- 
fringement of  the  rale,  as  he  neither  testified 
to  a  conversation  nor  to  any  transaction. 

The  exceptions  as  to  alleged  competent 
testimony  offered  and  refused  by  his  honor 
are  as  follows:  "(1)  In  not  admitting  the 
testimony  of  John  C.  Richards  as  to  the  sub- 
stance of  conversations  with  James  A.  Tuck- 
er about  the  note  and  debt  involved  in  this 
action;  (2)  in  refusing  to  allow  John  C. 
Bicharids  to  testify  as  to  whether  James  A. 
Tucker  gave  him  any  directions  about  said 
nuto. "  To  have  admitted  the  testimony,  the 
refusal  of  which  is  the  foundation  to  the 
first  exception  above,  woula  clearly  have  vio- 
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lated  section  400  of  the  Code,  as  its  purpose 
was  to  give  the  substance  of  a  conversation 
between  the  witness,  a  party  to  the  action, 
and  James  A.  Tuclcer,  deceased,  in  reference 
to  a  matter  at  issue  in  the  suit, — the  very 
kind  of  testimony  which  the  section  exprpssly 
Inhibits.  As  to  the  second  exception  above, 
we  do  not  find  that  his  honor  ruled  that  it 
was  incompetent  for  the  witness  to  state  that 
be  had  a  conversation  with  Mr.  Tucker  as  to 
this  note,  but  he  ruled  that  what  was  said 
was  incompetent.  See  folio  60  of  the  re- 
ported testimony.  He  was  subsequently 
asked  by  plaintiffs  attorney  if  he  had  any  di- 
rections given  him  about  this  note  as  to 
what  to  do  with  it.  This  was  excluded.  As 
this  was  a  question  calling  for  t)ie  statement 
of  a  fact  merely,  and  not  involving  what  the 
directious,  if  any,  were,  it  might  have  been 
admitted,  in  so  far  as  section  400  is  con- 
cerned, but  it  could  not  have  been  followed 
up  by  a  call  for  the  directions.  It  was  there- 
fore irrelevant,  as  not  bearing  on  the  mat- 
ters in  issue,  and  iUi  exclusion  was  harm- 
leas. 

As  to  the  exception  alleging  error  to  his 
bonor'B  charge,  as  violative  of  the  constitu- 
tional inhibition  in  reference  to  charging  on 
the  facts.  The  rule,  as  laid  down  by  tliis  court 
in  several  cases  on  this  subject,  ia  that  tiiis 
constitutional  provision  is  violated  where  the 
trial  Judge  allows  his  opinion  to  reach  the  j  ury 
l^his  charge  upon  any  contested  point  in  the 
ease,  whether  unintentionally  or  otherwise.  It 
Is  the  exclusive  province  of  the  jury  to  deter- 
mine the  truth  of  the  facts  alleged  and  at  is- 
sue, and  they  must  lie  left  to  do  so  without 
any  expression  or  indication  of  opinion  on 
the  part  of  the  judge.  Now,  we  have  read 
the  charge  of  his  honor  here  under  the  light 
of  this  rule,  and  when  read  as  a  whole,  as  it 
was  delivered,  we  cannot  say  that  the  rule 
was  violated.  His  honor  stated  what  had 
been  testified  to  on  both  sides,  and  presented 
the  questions  to  be  considered  by  the  jury, 
and  referred  to  ttie  evidence  which,  if  be- 
lieved, might  bear  upon  these  questions;  but 
we  do  not  find  that  be  either  indicated  his 
opinion  as  to  the  truth  of  the  testimony,  or 
as  to  what  the  verdict  should  be.  On  the 
contrary,  he  distinctly  stated  that  it  was  a 
question  of  fact,  of  which  the  jury  were  the 
•ole  judges,  and  aa  they  determined  so  should 
be  their  verdiot.  Nothing  was  said  in  the 
argument  aa  to  the  Impaneling  of  tiie  jury. 
We  suppose  that  it  was  abandoned,  but,  in 
any  event,  we  see  no  ground  for  •  new  trial 
on  that  account  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  affirmed. 

MoIVEB  and  MoOowam,  JJ.,  concur. 
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Bev.  St  S.  C.  1 1900,  (which  embodies  the  act  of 
1889,)  provides  that  the  probate  judge  of  a  coooty 


in  which  a  person  has  died  shall  have  power  of  his 
own  aooord,  or  at  the  instance  of  any  one  interested 
in  the  estate,  to  cite  before  himany  one  in  posses- 
sion of  the  chattels  of  such  decedent  who  has  not 
been  appointed  executor  or  administrator,  and  re- 
quire a  discovery  and  acoount,  charging  bim  "aa 
executory  in  their  own  wrong  are  made  liable  at 
common  law. "  The  act  of  1889  also  gave  the  or- 
dinary, now  probate  judge,  power  to  collect  der- 
elict estates,  and  settle  the  same;  but  this  pro- 
vision was  repealed,  and  Rev.  Bt.  i  1908,  malces  it 
the  duty  of  tm  clerk  of  the  oourt  to  administer  on 
such  estates.  Section  1905  substantially  declares 
that  the  uondnot  which  will  make  one  liable  as  ex- 
ecutor de  son  tort  must  be  illegal.  Held,  that  tlie 
probate  oourt  had  no  power,  on  the  application  of 
persons  claiming  merely  as  distributees  of  the  es- 
tate of  an  Intestate,  of  which  no  administrator  had 
been  appointed,  to  compel  other  distrlbntees  in 
possession  of  the  property  to  "discover  and  ao- 
count"  for  such  property. 

Appeal  from  common  pleas  circuit  court  of 
Clarendon  county;  Aldbich,  Judge. 

Application  in  the  probate  court  of  Claren- 
don county  by  Friendley  W.  Haley  and 
others,  to  compel  Rufus  M.  Thames  and 
Henrietta  E.  Bidgeway  to  appear  and  account 
for  property  in  their  possession.  The  judg- 
ment of  the  probate  court  for  plaintiffs  was 
reversed  on  appeal  to  the  circuit  court,  and 
plaintiffs  now  appeal  to  this  court. 

B.  Pressley  Barrow,  for  appellants.  Joteph 
F.  Shame,  for  respondents. 

MoQowAN,  J.  On  December  20,  1884, 
Huldale  H.  Thames,  of  Clarendon  county,  de- 
parted this  life  intestate,  seised  and  possessed 
of  a  tract  of  land  and  some  personal  property, 
such  as  stock,  housetwld  and  kitchen  fur- 
niture, etc.  The  intestate  left  no  lineal 
descendants,  but  next  of  Un  and  collateral 
heirs,  as  follows,  viz.:  Her  husband,  Rufua 
M.  Thames,  and  a  aister,  Henrietta  E.  Bidge- 
way, the  defendants;  and  also  the  plaintiflls, 
(nephews  and  nieces,)  children  and  grand- 
children of  a  predeceased  sister,  Mai^arette 
M.  Haley,  namely,  Friendley  W.  Haley.  Isaac 
A.  Haley.  Bachel  A.  White.  Margaret  V. 
Hodge,  Edgar  Haley,  and  Preston  Haley. 
There  has  been  no  administration  upon  the 
estate  of  the  intestate,  but  it  seems  that,  the 
defendants  (husband  and  sister)  being  still 
on  the  tract  of  land  and  In  possession  of  the 
personal  property  of  the  deceased,  the  neph- 
ews and  nieces,  (the  plaintiflls.)  instituted 
proceedings  against  them  in  the  probate  court, 
alleging  that  there  were  debts  of  the  estate 
unpaid,  and  "that  the  said  Bufus  M.  Thames 
and  Henrietta  Ellen  Bidgeway  took  charge 
and  possession  of  the  said  real  and  personal 
property  and  estate  of  the  said  intestate, 
neither  of  them  liaving  been  appointed  ad- 
ministrator of  the  same,  and  thereupon  pro- 
ceeded to  appropriate  to  themselves,  as  their 
own  property  and  goods  and  chattels,  the  en- 
tire estate,  real  and  personal,  disregarding  and 
utterly  ignoring  the  rights  of  the  plaintiffs, 
or  the  rights  of  creditors,  and  have  ever  since 
been  and  are  now  using  and  disposing  of  said 
property,  andtbeprofitsof  thesame,  asif  they 
were  the  sole  owners  thereof,  etc.  Whereup- 
on the  plaintiffs  demand  that  the  defendants 
be  cited  to  appear  before  the  oourt,"  etc. 
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and  then  and  (bere''disooTer  and  account  for 
aU  the  petsoniilty  of  said  estate,  as  well  as  the 
rants  and  profits  of  the  land."  etc.  The  pro- 
bate judge  issued  the  citation  aa  demanded, 
requiring  the  defendants  to  make  a  full  dis- 
covery of  all  and  singular  the  personalty,  and 
the  annual  income  of  the  reidty.  of  the  said 
estate.  The  defendants  ple:ided  to  the  juris- 
diction (1)  that  they  were  not  brought  into 
court  in  accordance  with  law ;  (2)  that  the 
proceeding  is  without  warrant  of  law;  (3) 
that  the  probate  cottrt  is  without  jurisdiction 
to  iiear  and  determine  any  of  the  issaes  that 
may  arise  thereunder,  or  to  make  any  order 
or  decree  concerning  the  matters  so  alleged; 
and  answered,  admitting  that  HulUale 
Thames  died  intestate,  "and  that  they  are  in 
possession  of  a  tract  of  land  of  which  she 
died  seised  and  possessed,  and  of  some  chat< 
tds  ot  which  she  died  possessed,  but  not  con- 
siderable in  quantity  or  value,  and  they  allege 
that  their  possession  as  aforesaid  Is  lawful," 
etc  The  probate  Judge  overruled  the  pleas 
to  the  Jurisdiction,  and  ordered  the  defend- 
ants to  proceed  to  make  a  diaoovery,  which 
they  declined  to  do.  Thereupon  the  Judge  of 
probate,  adjudging  that  the  defendants  were 
in  contempt,  ordered  them  to  be  attached  and 
committed  toJaU,  and  made  a  formal  order  to 
that  effect,  and  had  it  delivered  to  the  sheriff. 
From  these  orders  and  judgment  of  the  pro- 
bate court  the  defendants  appealed  to  the  cir- 
eait  court.  Judge  AiJ>RiOB  reversed  the 
jndgment  and  orders  of  the  probate  court. 
and  (he  case  is  now  before  this  court  on  ap- 
peal upon  the  following  exceptions  by  the 
plaintiffs:  "  Ftnt,  because  it  was  error  in  the 
drcait  Judge  to  liold  tliat  the  defendants  were 
lawfully  in  possession  of  the  effects  of  the  de- 
ceased; $eamd,  because  it  was  error  in  the 
circuit  Judge  to  sostain  the  plea  of  the  defend- 
ants to  the  Jurisdiction  of  the  prol)ata  court," 
etc. 

This  Is  certainly  a  case  of  novel  impres- 
sion, and  at  least  demonstrates,  if  further 
proof  were  necessary,  the  wisdom  of  the  pol- 
icy wliich  requires  that  there  shall  be  a  re- 
sponsible representative  of  the  estate  of  every 
one  who  dies  possessed  of  property.  Upon 
the  death  of  Mrs.  Thames  intestate,  her  land 
descended  to  her  heirs,  who  have  rights  in 
regard  to  it;  but  her  personal  property  was 
derelict,  and  there  should  have  been  an  ad- 
ministoator  appointed,  with  legal  title  to  it, 
ftor  the  purposes  of  administration;  and,  if 
those  entitled  to  it  declined  to  take  adminis- 
toation  for  six  months,  the  clerk  of  ttie  court 
for  the  county  should .  have  done  so.  See 
section  1906.  Bev.  St.  The  novelty  of  the 
ease  arises  from  the  fact  that,  although  there 
has  been  no  administration,  the  action  is 
brought  in  the  probate  court  by  persons 
eisiming  to  be  distributees  of  the  intestate, 
against  other  distributees  of  the  same  estate, 
requiring  them  "to  make  a  discovery  and  ac- 
count of  all  and  singnlar  the  personalty  of 
said  estate,  and  of  all  matters  and  things  per- 
Udning  to  tiie  same,  necessary  to  be  done  for 
the  fall  and  lawful  administration  and  dis- 


tribution of  the  same;"  not  as  regular  exee- 
utors  or  administrators  of  said  estate,  but  as 
executoi-s  da  son  tort  tliereuf,  upon  the  alle- 
gation that  they  bad  intermeddled  with  and 
taken  into  their  possession  the  said  personal 
property  without  proper  authority.  We  have 
looked  with  some  care  through  our  cases  up- 
on the  subject  of  executors  de  son  tort,  as  to 
what  is  necessary  to  establish  that  character, 
its  incidents,  liabilities,  etc.,  and  we  find  that 
in  all  our  oases,  where  the  party  charged  was 
held  liable  as  such  executor  in  his  own  wrong, 
the  action  was  brought  by  a  creditor  or  ad- 
ministrator of  the  deceased,  and  in  the  higher 
jurisdiction  of  law  or  equity.  We  have  not 
been  able  to  find  a  single  case  in  which  mere 
distributees,  without  administration,  have  in 
the  prol)ate  couit  charged  co-distributees  as 
executMB  de  ton  tort.  The  plaintiffs  are  not 
r^nlarly  appointed  administrators,  and, 
while  the  complaint  does  make  a  statement 
that  there  are  liabilities  still  unsettled,  they 
certainly  do  not  claim  as  creditors;  but,  if 
they  did,  the  court  of  probate  is  not  the  proper 
tribunal  in  which  creditors  may  sue  to  jndg.- 
ment  either  their  debtors  while  living  or  their 
personal  representatives  after  their  death. 
Oregory  v.  Bhoden,  24  S.  C.  97.  It  is  also  quite 
clear,  we  think,  that  the  proceeding  in  the  pro- 
bate court  cannot  be  sustained,  as  a  regular 
citation  to  legal  representatives,  for  an  ac- 
count, settlement,  and  distribution  of  the  es- 
tate ;  for  it  is  well  settled  that,  while  executors 
in  their  own  wrong  are  subjected  to  certain 
onerous  liabilities,  they  have  not  all  the  rights 
of  executors  duly  appointed;  their  liability  is 
in  its  nature  essentially  different.  Sue!)  ex- 
ecutors have  no  right  to  reduce  assets,  and 
are  therefore  not  chargeable  for  not  reducing 
and  administering  them.  "  When  a  man  has 
so  acted  as  to  beoome  in  law  an  executor  al« 
ton  tort,  he  thereby  renders  himself  liable^ 
not  only  to  an  action  by  the  rightful  execa- 
tor  or  administrator,  but  to  be  sued  as  execu- 
tor by  a  creditor  of  the  deceased  or  by  a  lega- 
tee; for  an  executor  de  son  tort  has  all  the 
liabilities,  though  none  of  the  privileges,  that 
Iwlong  to  the  cluiraeter  of  an  executor."  1 
Williams,  Ex'rs,  (7th  Ed.,  with  Perkins' 
notes.)  307.  and  note  «.  "But  persona 
chargeable  as  executors  de  eon  tort  are  not 
liable  to  account  to  the  next  of  kin,  but  to 
the  duly-appointed  executor  or  administrator 
of  deceased;"  citing  authorities,  and  among 
them  our  own  case  of  Haselden  v.  Whit^ 
sides,  2  Strob.  353. 

It  is  probably  true,  as  argued,  that  the 
court  of  probate  may  ex  qffleio  grant  letteta 
ttd  eolligendum  hona  d^functi,  to  gatlier  up 
the  personal  property  of  the  deceased.  The 
plaintiffs,  however,  do  not  claim  that  they 
have  any  such  appointment,  but  simply  as 
distributees  demand  judgment  of  the  probate 
court  tliat  their  co-distributees,  the  defend- 
ants, "discover  and  account  for  the  property 
of  the  estate  in  their  possession;"  and,  upon 
their  denying  such  liability  to  the  plaintiffs, 
they  obtain  from  the  probate  Judge  an  order 
declaring  them  to  be  in  contempt,  and  direct- 
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ing  tbem  to  be  attached  and  oommitted  to 
jail.  There  being  no  adrainistititor  with  title 
and  right  to  the  possession,  it  is  not  easy  to 
see  what  the  probate  court  would  do  with  it, 
if  delivered  up.  We  suppose  the  court  could 
not  keep  possession  of  it,  and  the  defendants 
being  at  least  as  much  entitled  to  it  as  the 
plaintiffs,  to  whom  would  it  be  delivered? 
The  court  of  probate  does  not  in  modern 
times  itself  take  charge  of  intestates'  estates. 
but  acts  through  o£Scers  appointed  by  itself, 
for  the  purposes  of  administration.  It  was 
held  in  SUte  v.  Mitchell,  2  Bailey.  225.  tliat 
"the  ordinary  has  no  jurisdiction  to  order  the 
seizure  out  of  the  hands  of  persons  in  posses- 
sion and  claiming  title  of  goods  said  to  be- 
long to  an  intestate's  estate,  although  there 
has  been  no  administration,"  etc. 

But  it  is  insisted  that  the  proceeding  in 
the  probate  court  is  authorized  by  the  act  of 
1889,  which  is  substantially  embodied  in  sec- 
tion 1906  of  the  Bevised  Statutes,  which  de- 
clares that  "the  judge  of  probate  of  the  coun- 
ty in  which  a  deceased  person  may  have  died 
diall  have  power  (either  of  bis  own  accord  or 
at  the  instance  of  any  creditor  or  other  per- 
son interested  in  the  estate  of  the  deceased) 
to  cite  before  him  such  person  or  persons  as, 
neither  having  been  appointed  executor,  nor 
having  obtained  administratiun  of  the  effects 
of  such  deceased  person,  shall  nevertheless 
possess  himself  or  themselves  of  the  goods 
and  chattels,  rights  and  credits,  of  snch  per- 
son deceased;  and,  upon  such  person  or  per- 
sons being  cited  as  aforesaid,  the  judge  of 
probate  shall  require  of  him  a  discovery  and 
account  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits,  of  the  deceased, 
and  shall  proceed  to  decree  against  him  or 
them  for  the  value  of  the  estate  and  effects 
of  the  deceased  which  he  or  they  may  have 
wasted,  or  which  may  have  been  lost  by  his 
or  their  illegal  interference,  charging  them 
as  executors  in  their  own  wrong  are  made 
liable  at  common  law.  as  far  as  assets  shall 
have  come  into  their  bands,"  etc.  We  al- 
ways have  inclined  to  think  that  this  act  was 
passed  in  the  view  and  upon  the  assumption 
that  there  was  in  existence  a  regular  admin- 
istrator of  the  estate,  or  one  capable  of  re- 
ceiving and  administering  the  property.  As 
was  said  of  a  somewhat  similar  Massachu- 
setts law  by  Chief  Justice  Shaw,  in  the  case 
of  Arnold  v.  Sabin,  4  Cush.  46,  cited  at  the 
Imu::  "It  is  argued  that  the  petition  may  be 
sustained  *  *  *  if  be  is  a  creditor  with- 
in the  seventh  section  of  the  Bevised  Stat- 
utes, c.  65,  which  provides  for  complaint 
made  '  by  any  executor,  administrator,  heir, 
legatee,  creditor,  or  other  person  interested 
in  the  estate  of  any  person  deceased,'  etc.  It 
is  very  questionable  whether  this  is  not  lim- 
ited, by  necessary  implication,  to  the  case  of 
a  deceased  person  whose  estate  is  under  ad- 
ministration; that  is,  one  on  which  letters 
testamentary  or  letters  of  administration  have 
been  granted.  How  else  is  the  jurisdiction 
of  this  process,  which  is  in  its  nature  subsid- 
iary and  interlocutory,  to  be  determined  by 


the  judge  of  probate,  if  it  is  not  by  the  fact 
that  the  estate  is  in  the  process  of  settlement 
before  him?  Further,  to  what  useful  end 
would  it  conduce  to  inquire  and  ascertain  If 
any  person  has  property  concealed  or  with- 
held, if  there  be  no  person  qualihed  and  au- 
thorized to  demand  it,  or  even  to  take  it  into 
custody  and  give  a  legal  acquittance  for  it, 
if  voluntarily  surrendered?  From  whom 
can  it  be  said  to  be  concealed,  embezzled,  or 
withheld?" 

These  just  observations,  in  their  applica- 
tion to  our  law  of  1839,  receive  absolute  vin- 
dication in  the  fact  that  the  very  act  which 
originally  gave  us  the  section  under  consider- 
ation also  contained  another  provision,  (sec- 
tion 7,  act  1839,  "Concerning  the  Office  and 
Duties  of  Ordinary,"  11  St.  40.)  which  di- 
rected that  the  ordinary,  now  probate  judge, 
should  "collect  and  take  charge  of  all  derelict 
estates  for  six  months,  and,  if  within  that 
time  no  administration  was  applied  for.  to 
sell  the  same,  and,  after  payment  of  the 
debts  of  the  estate,  to  deposit  the  funds  in 
the  bank  of  thestate,  or  some  of  its  branches, " 
etc.  So  it  clearly  appears  that,  at  the  time 
section  1906  originally  became  law,  tlie  ordi- 
nary was  made  the  legal  representative  of 
derelict  estates,  and  had  the  right  and  title 
to  demand  "discovery  and  account"  from 
any  person  in  possession  of  property  belong- 
ing to  the  estate.  In  connection  with  this 
provision  vesting  the  title  of  the  property  in 
the  ordinary  or  judge  of  probate,  the  section 
relied  on  was  consistent  and  capable  of  prac- 
tical enforcement.  But  that  section  of  the 
act  of  1839  was  afterwards  repealed;  and,  as 
l>efore  stated,  it  is  now  made  the  duty  of  the 
clerk  of  the  court  to  apply  for  and  take  out 
regular  administration  upon  such  estates— 
theauthority  of  the  judge  of  probate  being 
the  same  in  respect  to  them  as  to  all  other 
intestates'  estates — simply  upon  proper  ap- 
plication,'to  grant  letters  of  administration, 
and  have  them  administered  according  to 
law.  This  change  of  the  law  as  it  stot^  in 
1889  should  not,  as  it  seems  to  us.  be  over- 
looked in  attempting  to  give  proper  construo- 
tlon  to  section  1906,  in  respect  to  the  persona 
and  jurisdiction  of  the  probate  judge.  But, 
if  there  is  nothing  in  this  view,  we  think 
that  section  1906  must  be  construed  in  con- 
nection with  the  one  immediately  preceding, 
(1905,)  which,  as  we  understand  it,  substaa- 
tialiy  declares,  in  accordance  with  the  old 
statute  of  43  Eliz.  c.  8,  that  the  conduct 
which  will  make  one  liable  as  an  executor  de 
son  tort  must  be  illegal  in  character.  See 
Cook  V.  Sanders,  15  Rich.  Law.  64.  The  old 
booksgive  this  as  thedeflnition:  "If  a  stran- 
ger takes  upon  himself  the  office  of  executor 
by  intrusion,  not  being  so  constituted  by  the 
demand  nor  appointed  administrator,"  etc. 
See  1  Toml.  Law  Diet.  Ot.  "Executor."  We 
agree  with  the  judge  below  that  the  defend- 
ants, as  heirs  at  law  anJ  distributees  of  the 
intestate,  were  not,  qttoad  the  plaintiffs,  un- 
lawfully in  possession,  and  that  they  were 
not  liable  as  trespassers  under  the  summary 
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proceedings  of  the  probate  court.  This  dls- 
{losea  also  of  the  question  as  to  the  contempt. 
The  judgment  of  this  court  is  that  the  jadg- 
ment  of  the  drcuit  court  be  aflSrmed. 

Simpson,  G.  J.,  and  McIvek,  J.,  concur. 


(30  S.  C.  277) 

Btatb  eat  rd.  Fouohs  v.  Ybbnsb,  Comp- 
troller  General,  tt  al. 

(Sumreme  Cmurt  vf  South  CaroUna.    March  7, 

1888.) 

Pbhsioim— Wmows— IfAMSAiirs. 

1.  Act  B.  C.  Dea  M,  1887,  (10  St  896,)  proridlng 

for  the  peiisioning>  of  soldien  and  saUora  of  the 

war  between  the  states,  and  their  widows,  after 

Ereacribing  who  sbaU.  be  eatitled  to  receive  the 
ounty  intended,  and  the  Idnd  of  evidence — otBda- 
vits  and  certificates — required  to  show  that  the  ap- 
plicant is  one  of  those  entitled,  provides  (section 
7)  that  the  application,  with  the  aocompan}ring  pa- 
pers, shall  be  forwarded  to  the  comptroller  general, 
who,  with  other  named  officers,  "shall  oonstitate a 
Ijoard  to  approve  or  disapprove  such  application. " 
Eeld  that,  as  the  board  in  the  examination  of  an 
application  is  required  to  ezei-cise  discretion,  its 
Judsment,  approving  or  disapproving  it,  oannotlie 
ecmaolled  by  ■mandamus. 

3.  Section  8,  which  declares  that  "the  widow  of 
any  soldier,  *  *  •  while  she  remains  unmar- 
ried, sliall  be  entitled  to  receive  the  benefit  of  this 
act,''  does  not  Inolade  a  widow  of  a  soldier  who 
has  remarried,  though  her  second  haalwnd  is  also 
dead. 

Application  for  mandamus. 
Benet  &  MeQowatt,  for  petitioner.    Atty. 
Oen.  Barle,  tor  respondents. 

McIvER.  J.  By  this  petition  this  court  Is 
asked,  in  the  exercise  of  its  original  jurisdic- 
tion, to  issue  a  writ  of  mandamut,  directed 
to  John  S.  Vemer,  as  comptroller  general, 
Joseph  H.  Earle,  as  attorney  general,  and  J. 
Q.  Marshall,  as  secretary  of  state,  requiring 
them  to  approve  the  application  of  the  peti- 
tioner for  a  pension,  under  the  provisions  of 
the  act  of  December  24,  1887,  (19  ISt.  826,) 
entitled  "An  act  to  provide  for  the  relief  of 
certain  soldiers,  sailors,  and  widows  of  sol- 
diets  or  sailors,  of  the  late  war  between  the 
states."  This  act,  after  prescribing  the  con- 
ditions upon  which  relief  may  be  obtained, 
and  the  manner  iu  which  applications  there- 
for shall  be  made,  in  the  seventh  section  pro- 
vides that  the  public  oflSoers  al>ove  specified 
"shall  constitute  a  board  to  approve  or  dis- 
approve such  applications,"  and  then  pro- 
vides how  pensions  are  to  be  paid  to  persons 
vliose  applications  have  been  approved  by 
the  said  board.  The  facts  upon  which  the 
petitioner  bases  her  claim  for  a  pension  are 
nndisputed,  and,  so  far  as  necessary  to  be 
stated  for  the  purposes  of  this  case,  are  as 
follows:  That  she  was  the  lawful  wife  of 
one  William  MacCoIe,  who  lost  his  life  while 
in  the  military  service  of  the  Confederate 
states,  during  the  recent  war  between  the 
states,  on  the  24tb  of  March,  1863;  that  in 
August,  1865,  she  intermarried  again  with 
one  Benjamin  F.  Fouche,  who  died  in  Sep- 
tember, 1877,  leaving  no  property.  Under 
tbis  state  of  facts  petitioner  contends  that  she 
Is  still  the  widow  of  said  MacCole,  and  as 
T.98.E,no.2 — 8 


such  entitled  to  a  pension  under  the  provis- 
ions of  section  8  of  the  above-mentioned  act. 
That  section  reads  as  follows:  "The  widow 
of  any  soldier  or  sailor  from  the  state  of 
South  Carolina,  now  residing  in  this  state, 
who  lost  his  life  while  in  the  service  of  the 
state  or  Confederate  states,  in  the  war  be- 
tween the  states,  while  she  remains  unmar- 
ried, shall  \m  entitled  to  receive  the  benetit 
of  this  act,  subject  to  the  same  conditions  as 
to  property  and  income  as  hereinbefore  pro- 
vided, and  may  make  her  application,  setting 
forth  in  detail  the  facts  which  entitle  her  to 
make  such  claim,  and  verified  by  affidavits 
and  certificates  liereinbefore  provided,  except 
the  .ifSdavits  of  physicians;  and,  upon  the 
approvid  of  tier  claim,  such  widow  shall  be 
entitled  to  receive  the  same  amonrit,  and  in 
the  same  manner  as  hereinbefore  provided." 
The  respondents,  in  tlieir  return,  admit  that 
they,  acting  as  the  pension  l>oard  constituted 
by  said  act,'  "did  disapprove  the  application 
of  the  petitioner  for  pension  on  the  ground 
that  she  has  remarried,  and  is  not  now  the 
widow  of  William  MacCole,  and  they  submit 
that  it  was  their  duty  as  such  pension  board 
to  disapprove  said  application,  under  the 
terms  of  the  act  of  the  general  assembly  above 
set  forth." 

From  this  it  is  apparent  that  the  real  con- 
troversy between  petitioner  and  the  responds 
ents  is  as  to  the  proper  construction  of  the 
eighth  section  of  the  act  above  quoted;  and, 
this  being  so,  the  first  question  to  be  deter- 
mined is  whether  this  is  a  proper  case  for 
mandamut.  }t  is  true,  this  question  is  not 
raised  by  the  respondents,  either  in  their  re- 
turn or  in  argument;  but,  as  tiiis  is  a  case 
presented  to  this  court  in  the  exercise  of  its 
original  jurisdiction,  it  seems  to  us  that  we 
are  bound  to  consider  it  before  ordering  the 
writ  asked  for  to  be  issued.  The  general 
rule  is  that  mandamtu  goes  to  a  public  oflS- 
cer  to  enforce  the  performance  of  some  plain 
ministerial  duty,  but  not  for  the  purpose  of 
controlling  or  guiding  his  judgment  or  dis- 
cretion. It  may  be  used  for  the  purpose  of 
requiring  the  officer  to  act,  but  it  cannot  be 
used  for  the  purpose  of  directing  him  how  to 
act  in  the  performance  of  a  duty  involving  the 
exercise  of  judgment  or  discretion.  In  Mose. 
Mand.  78,  the  author,  after  stating  that  the 
principles  which  apply  in  cases  of  mandamtu 
to  the  heads  of  the  various  departments  of 
the  executive  branch  of  the  federal  govern- 
ment are  also  applicable  to  cases  of  man- 
damus to  all  other  officers  of  the  govern- 
ment, states  the  rule  thus:  "It  cannot  issue 
in  a  case  where  discretion  and  judgment  are 
to  be  exercised  by  the  officer,  nor  to  control 
him  in  the  manner  of  conducting  the  general 
duties  of  his  office.  It  can  be  granted  only 
where  the  act  required  to  be  done  is  imposed 
by  law, — is  merely  ministerial,  and  the  re- 
lator without  any  other  adequate  remedy." 
So,  in  High,  Extr.  Kern.  §  62,  quoted  with 
approval  in  Ex  parte  Barnwell,  8  S.  C.  at 
page  271,  the  rule  is  stated  as  follows:  "  That 
in  all  matters  requiring  the  exercise  of  offi- 
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eial  judgment,  or  resting  on  the  sound  dis* 
cretion  of  a  person  to  whom  a  duty  is  con- 
fided by  law,  mandamxui  will  not  lie,  either 
to  control  the  exercise  of  that  discretion,  or 
determine  upon  the  decision  which  shall  be 
formally  given.".  The  rule  thus  laid  down 
by  these  text  writers  is  fully  supported  by 
the  decisions  in  the  supreme  court  of  the 
United  States,  as  well  as  in  this  state.  In 
Decatur  v.  Paulding,  14  Pet  497,  the  widow 
of  Commodore  Decatur  claimed  a  pension, 
not  only  under  the  general  law,  but  also  un- 
der a  special  resolution  of  congress,  and  the 
secretary  of  the  navy,  whose  duty  it  was  to 
pass  upon  applications  for  pensions,  refused 
to  allow  her  a  pension  under  both  the  gener- 
al law  and  the  special  resolution.  She  ap- 
plied for  a  mandamu*  to  compel  him  to  do 
so,  and  the  court  held  that  a  mandamtu 
could  not  be  issued  to  compel  the  secretary 
of  the  navy  to  perform  an  executive  act,  not 
merely  ministerial,  bat  involving  the  exer- 
cise Ot  judgmeut.  Tahet,  C.  J.,  delivering 
the  opinion  of  the  court,  in  speaking  of  the 
nature  of  the  duties  Imposed  upon  the  secre- 
tary of  the  navy  in  relation  to  this  matter, 
says:  "He  must  exercise  bis  judgment  in 
expounding  the  laws  and  resolutions  of  con- 
gress, under  which  he  is,  from  time  to  time, 
required  to  act. "  And  adds  that  the  court 
cannot,  by  tnandatnui,  "act  directly  upon 
the  officer,  and  guide  and  control  his  judg- 
ment or  discretion  in  matters  committed  to 
his  care,  in  the  ordinary  discharge  of  his  offi- 
cial duties."  This  appears  to  be  a  leading 
ease,  and  has  been  repeatedly  x!OcogtdieA  and 
affirmed  in  many  subsequent  cases,  among 
which  maybe  mentioned Braahear  v. Mason, 
6How.  92:  U.  S.  V.  Seaman,  17  How. 225;  U. 
S.  T.  Outhrle.  Id.  284;  Gaines  v.  Thompson, 
7  Wall.  847.  And  in  Litchfield  v.  Register, 
etc,  9  Wall.  577,  Mr.  Justice  Miller  says 
that  the  principle  has  been  so  repeatedly  de- 
<dded  that  it  m  ust  now  be  regarded  as  settled. 
The  same  doctrine  has  been  held  in  this  stat& 
SUte  T.  Bruce,  1  Tread.  Ckmst.  165;  Orier 
▼.  Schackleford,  2  Tread.  Const.  642;  Mor- 
ton V.  Comptroller  Oeneral,  4  S.  G.  430;  £x 
parte  Barnwell,  supra;  and  Ex  parte  Lynch, 
16  S.  C.  82.  The  counsel  for  petitioner  has, 
however,  cited  three  cases  to  show  that  this 
Is  a  proper  case  for  mandamus,  viz.,  State  v. 
Hagood,  18  S.  C.  46;  State  v.  Commixsioners 
of  Pilotage,  28  S.  G.  175;  and  State  v.  Court- 
enay.  Id.  180.  In  the  first  place,  it  will  be 
observed  that  in  each  one  of  these  cases  the 
application  for  mandamiu  was  refused,  and 
therefore  whatever  may  have  been  said  in  re- 
gard to  the  point  now  under  consideration 
can  scarcely  be  regarded  as  an  authoritative 
decision.  Bat,  waiving  this,  let  us  see  if 
either  of  these  cases  support  the  position 
which  they  are  cited  to  sustain.  In  the  first 
case — State  v.  Hagood — the  question  was  not 
raised,  or  even  alluded  to;  and  in-  the  last 
esse — State  v.  Courtenay — the  question  was 
not  discussed,  but  the  court  simply  referred 
to  the  preceding  ease.  So  that  we  have  only 
to  ooittider  the  decision  in  the  case  of  State 


V.  Commissioners  of  Pilotage.  In  that  case 
the  application  was  for  a  viandamus  to  com- 
pel the  commissioners  of  pilotage  to  vacate 
an  order  which  they  had  made  suspending 
the  relator  ns  pilot  of  the  port  and  harbor  of 
Port  Royal,  upon  the  ground  that  the  charge 
upon  which  the  relator  was  suspended  was 
not  of  such  a  character  as  authorized  his  sus- 
pension. The  application  was,  in  effect, 
based  upon  the  ground  that  the  commission- 
ers had  no  jurisdiction,  and  not  upon  the 
ground  that  the  commissioners  had  com- 
mitted an  error,  either  of  law  or  fact,  in  the 
exercise  of  their  jurisdiction.  This  is  mani- 
fest from  the  fact  that  the  court  was  careful 
to  say  that  they  could  not  go  into  any  inves- 
tigation of  the  merits  of  the  case,  "because 
that  is  a  matter  of  judicial  investigation,  and 
cannot  be  reviewed  by  m,andamiu  proceed- 
ings." This  is  also  shown  by  the  nature  of 
the  principal  authority  relied  upon, — Geter 
v.  Commissioners,  1  Bay,  354,: — for  the  de- 
cision in  that  case  clearly  rested  upon  the 
gronnd  of  lack  of  jurisdiction,  as  did  also 
the  subsequent  case  of  State  v.  Commission- 
ers of  Roads,  2  Brev.  293.  But  what  puts 
the  matter  beyond  all  dispute  is  tlie  fact  that 
the  chief  justice,  iit  delivering  the  opinion  of 
the  court,  expressly  recognizes  the  rule  as  we 
have  laid  it  down  above,  for,  in  speaking  of 
the  writ  of  mandamus,  he  says:  "It  cannot, 
however,  issue  either  to  a  public  officer,  or  to 
an  inferior  court,  as  to  matters  requiring  the 
exercise  of  official  judgment,  or  resting  on 
judicial  investigation  and  discretion."  So 
that  it  is  quite  clear  tliat  neither  of  the  cases 
cited  .conflicts  with  or  impinges  upon  what 
we  regard  as  the  wdl-settted  rule,  as  above 
stated. 

Xow,  as  it  is  quite  dear  t&at  the  pension 
board,  in  disapproving  the  petitioner's  appli- 
cation for  a  pension,  have  not  aeted  without 
jurisdiction,  as  that  is  one  of  the  very  things 
for  which  the  board  was  constituted, — "to  ap- 
prove or  disapprove  snoh  applicationa," — ^tbe 
Inquiry  is  whether  the  duty  imposed  upon 
the  board  was  a  mere  miidstarial  duty,  or 
was  it  one  requiring  the  exercise  of  judgment 
or  discretion.  It  seems  to  us  that  it  was. 
plainly,  the  latter.  To  approve  or  disap- 
prove the  application  necessarily  implies  the 
duty  of  examination — both  of  questions  ot 
law  and  fact — for  the  purpose  of  determining 
whether  the  application  should  be  approved 
or  disapproved;  and  this  neoeEnarily  implies 
the  exercise  of  judgment.  The  act,  after 
prescribing  what  class  of  persona  shall  be  en- 
titled to  receive  the  bounty  intended,  and  the 
kind  of  evidence — affidavits  and  certificates 
— ^required  to  show  tliat  the  applicant  is  one 
of  those  entitled,  which,  with  the  application 
In  writing,  shall  be  addressed  to  the  comp- 
troller general,  provides,  in  the  seventh  sec- 
tion, that  "the  application,  with  the  aocom- 
panying  papers,  shall  be  forwarded  to. the 
comptroller  general*  who,  with  ttie  attorney 
general  and  the  secretary  ^f  state,  shall  con- 
stitute a  board  to  approve  or  disapprove  such 
applicationa.  anjr  two  of  whom  shall  have 
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authority  to  act"  Now,  for  what  possible 
purpose  could  the  legislature  have  required 
that  these  public  officers  should  constitute  a 
board,  except  for  the  purpose  of  examining 
and  determining  whether  a  g^iven  applicant 
had  brought  himself  within  the  class  of  ben- 
eficiaries provided  for  by  the  act?  And  bow 
could  Bach  purpose  be  eftected  except  by  in- 
quiry into  the  terms  of  the  act,  and  exami* 
nation  of  the  evidence  submitted,  whieb  neo- 
eesarily  implies  the  exercise  of  judgment.  If 
ttie  intention  of  the  legislatuie  had  been  that 
the  pension  should  be  allowed  to  any  person 
who  might  file  with  the  comptroller  general 
the  eTidmce  prescribed,  which  is  most  mi- 
nntely  speolfl^  in  the  act,  there  certainly 
would  have  been  no  propriety  in  requiring 
the  application  acoompanied  by  such  evidence 
to  besnbmltted  to  the  tioard  for  approval  or 
disapproval  It  seems  to  as,  therefore,  that 
this  is  not  a  proper  case  for  mandamus.  If 
the  reapondents  had  refused,  upon  demand, 
to  perform  the  duty  required  of  them  by  the 
act, — to  approve  or  disapprove  the  applica- 
tion of  the  petitioner, — ^then  the  court  could 
by  mandamut  compel  ttiem  to  act,  but  it  can- 
not by  that  writ  gaide  or  control  their  judg- 
ment. To  use  the  language  of  Coloook,  J., 
in  State  t.  Bruce,  supra,  the  court  "can  only 
say  they  shall  act,  but  will  not  say  bow." 
The  coart  by  this  writ  can  only  compel  them 
to  approve  m  disapprove  a  given  application, 
but  will  not  say  which  they  shall  do,  for  that 
is  a  matter  which  has  been  left  to  the  judg- 
ment of  the  board;  and,  even  if  they  have 
erred  in  the  exercise  of  their  judgment,  man' 
damua  is  not  the  proper  remedy  for  such  er- 
ror. 

But  as  the  board,  charged  with  an  impor- 
tant public  duty,  are  anxious  to  have  the  in- 
structions of  this  court  as  to  the  proper  con- 
struction of  the  act,  we  will,  for  the  purposes 
of  this  case,  assume  that  mandamua  is  the 
proper  remedy,  and  consider  the  case  upon 
its  merits.  The  sole  question  is  as  to  tbo 
proper  ooustructlon  of  the  eighth  section  of 
the  act,  which  has  been  hereinbefore  set  out 
in  full.  It  will  be  observed  that  under  the 
terms  of  that  section  It  is  not  every  widow 
of  a  soldier  wbo  is  entitled  to  a  pension,  but 
it  is  only  such  widow  "while  she  remains 
unmarried"  who  is  entitled  to  receive  the 
benefit  of  the  act.  It  is  conceded  tliat  the 
petitioner,  after  the  death  of  her  flnt  hus- 
band, under  or  through  whom  she  claims  a 
pension,  did  not  remain  unmarried,  for  she 
married  again  just  after  the  close  of  the  war. 
It  would  Aeem,  therefore,  that  she  cannot  be 
regarded  as  one  of  the  class  provided  for  by 
the  eighth  section.  The  word  "remains" 
implies  the  idea  of  continuity,  and  the  peti- 
tioner certainly  did  not  continue  unmarried 
after  the  death  of  her  first  husband.  C!on- 
ceding  that  she  is  still  the  widow  of  lier  first 
husband,  notwithstanding  her  second  mar- 
rbige,  and  thus  fulfills  one  of  the  conditions 
prescribed  by  the  section,  yet,  as  she  did  not 
remain  unmarried,  the  other  condition  is  not 
fulfilled  and  thereforeshecannot  daimu    The 


analogy  sought  to  be  drawn  from  the  case  of 
dower,  where  a  woman  who  marries  a  second 
time  may  still  claim  dower  oat  of  her  first 
husband's  estate  as  his  widow,  does  not  seem 
to  us  ta  hold  good.  Bower  is  a  right  which, 
inchoate  during  coverture,  becomes  a  vested 
estate  upon  the  death  of  the  husband,  to 
which  the  wife  has  as  good  a  title  as  she  could 
have  under  a  giant  from  the  state,  or  a  con- 
veyance from  some  tliird  person,  and  of 
which  she  cannot  be  deprived  except  by  her 
own  deed,  or  by  operation  of  law.  Her  re- 
marriage does  not  divest  her  of  this  estate, 
and  hence,  notwithstanding  her  second  mar- 
riage, she  may  recover  such  estate,  just  as 
she  might  recover  any  other  estate.  While 
it  is  true  that  she  acquired  such  estate  by 
virtue  of  her  marriage  with  her  fii-st  hus- 
band, after  his  death  she  has  the  same  right 
to  it  as  if  she  had  bought  and  paid  for  it  in 
money.  Hence,  to  preserve  her  title,  it  is 
wholly  immaterial  whether  she  remains  a 
widow  or  marries  again.  Here,  however, 
the  petitioner,  when  she  contracted  her  sec* 
ond  marriage,  had  no  vested  right  to  a  pen- 
sion,  as  the  act  bestowing  that  bounty  was 
not  passed  until  many  years  after  tltat  event. 
It  does  not  seem  to  as  tliat  there  is  any  anal- 
ogy to  the  case  of  dower.  While,  therefore, 
we  freely  admit  that  the  construction  of  the 
act  is  not  free  from  doubt,  we  are  not  pre- 
pared to  say  that  the  pension  board  have 
erred  in  the  construction  which  tliey  have 
placed  upon  the  act.  The  fact  that  it  is 
doubtful  is,  of  itself,  sufficient  to  prevent  the 
issuing  of  the  writ  of  mandamut,  for,  as 
was  held  in  Ex  parte  Barnwell,  8  8.  C.  264, 
mandamut  does  not  lie  to  compel  an  officer 
to  perform  an  act  where  it  is  at  least  doubt- 
ful whether  it  is  his  duty,  under  the  terms 
of  the  law  which  is  claimed  to  have  created 
the  duty,  to  perform  it.  The  judgment  of 
this  court  is  that  the  rule  be  discharged,  and 
the  petition  dismissed. 

SiMisoH,  0.  J.,  and  MoQowan,  J.,  oonoar. 


(SO  B.  C. 
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{Swprtme  Court  af  South  Carolina.    Mardh  I, 
1889.) 

MoHTOAOBS— ScPAK^n  KsTATa— ArtOBinT  urn 
Clihvt— Arnuik 

1.  In  a  suit  to  foreclose  a  mortgage  given  by  a 
married  woman  on  ber  aepsrate  estate,  where  it 
appears  that  more  than  two-thirds  of  the  amount 
of  the  note  secured  represented  a  debt  from  the 
husband  to  plaintUt,  as  to  which  tiie  wife's  mort- 
gage would  be  invaUd,  and  that  there  had  been 
other  transactions  between  thehttsbaad  and  plain- 
tiff, maki^ig  it  Impossible  to  ascertain  how  muob, 
If  any,  of  the  residue  represented  the  wife's  debt, 
plaintiff  Is  not  entitled  to  any  judgment  against 
tho  wife. 

2.  Defendant  sold  to  B.  oertain  machinery,  and 
took  his  notes  for  the  price,  containing  a  stipula- 
tion  that  until  paid  the  title  to  the  maohinery 
should  remain  in  defendant.  Plaintiff,  through 
whose  agency  the  machinery  was  sold,  and  who 
bad  actual  notice  of  the  above  stipulation,  baving 
bad  the  notes  in  bis  bands  as  defendant's  attorney 
for  ooUeoUon,  after  their  maturity  took  a  mort- 
gage on  tiie  machinery  to  seoure  his  own  debt,  and 
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recorded  iV  Defendant  subsequently  took  new 
notes  from  B.  in  lieu  of  the  first  series,  and  took  a 
mortgage  on  the  machinery  as  security.  Seld 
that,  as  when  plaintiff  took  his  mortgage  the  title 
to  the  machinery  was  in  defendant,  B.  had  no  pow- 
er to  give  that  mortgage,  and  it  could  not  w)  as- 
serted as  a  lien  prior  to  defendant's. 

3.  If  taking  the  new  notes  by  defendant  be  re- 
garded as  a  payment  of  the  old,  thus  extinguishing 
the  lien  conferred  by  them,  the  latter  transaction 
must  be  regarded  as  a  resale  of  the  machinery  to 
B.  at  that  time,  and  the  mortgage  as  given  to  se- 
cure the  purchase  price ;  and  such  mortgage  would 
be  a  superior  lien  to  that  previously  given  to  plain- 
tiff, at  a  time  when  the  mortgagor  had  no  tlue. 

4.  Besides,  the  relation  of  attorney  and  client, 
«zlating  between  plaintiff  and  defendant  at  the 
date  of  the  former's  mortgage,  prevented  him  in 
equity  from  thus  subordinating  nis  client's  rights 
mod  interests  to  his  own. 

5.  The  constructive  notice  derived  from  the  re- 
oording  of  plaintiff's  mortgage  did  not  amount  to 
•nch  full  disclosure  as  was  required  from  plaintiff 
to  defendant,  in  view  of  the  fiduciary  relation  he 
oooupied. 

6.  Where  there  Is'  a  direct  conflict  upon  a  ma- 
terial question  of  fact,  between  the  trial  judge  and 
the  reroree,  the  appellate  court  is  at  liberty  to  look 
oarefully  into  tiie  testimony  to  ascertain  where 
the  error  lies. 

Appeal  from  common  pleas  circuit  court 
of  Pickens  county;  W.  H.  Wallaoe,  Judge. 

Action  by  George  W.  Taylor  against  J.  S. 
Barker  and  wife  and  the  Gelser  Manufactur- 
ing Company,  to  foreclose  a  mortgage. 
Judgment  tor  plaintiff,  and  defendants  ap- 
peal. 

Keith  A  HolUngsworfh  and  Brovm  dk 
Tribble,  for  appellants.  James  P.  Carey, 
for  respondent. 

McIVER,  J.  For  a  proper  understanding 
of  the  questions  raised  by  this  appeal  it  will 
be  necessary  to  make  a  brief  statement  of  the 
iBeveral  transactions  between  the  parties  out 
which  this  controversy  has  arisen.  In  De- 
cember, 1881,  the  plaintiff  sold  and  conveyed 
to  the  defendant  Evaline  Barker,  who  was 
then,  and  still  is,  the  wife  of  her  co-defend- 
ant J.  S.  Barker,  a  tract  of  land  containing 
341  acres,  for  the  sum  of  $1,900,  taking  her 
notes,  payable  in  one,  two,  and  three  years, 
With  interest  from  date,  together  with  a 
mortgage  of  the  premises ;  and  also  a  mort- 
gage on  another  tract  of  land,  containing  117 
acres,  known  as  the  "Dacusville  Tract,"  to 
secure  the  payment  of  the  purchase  money. 
On  the  1st  of  June,  1882,  the  defendant  com- 
pany sold  and  delivered  to  defendant  J.  S. 
Barker  certain  machinery  for  the  sum  of 
91,408,  taking  bis  four  notes,  each  for  the 
sum  of  $352,  and  payable,  respectively,  four, 
eight,  twelve,  and  sixteen  months  after  date, 
with  interest  from  date.  On  the  Qrst  of 
these  notes  the  plaintiff  was  the  surety  of 
said  J.  S.  Barker,  and  soon  after  it  fell  due, 
to-wit,  on  25th  October,  1882.  it  was  paid  by 
the  plaintiff;  the  note  then  amounting  to 
$368.  On  the  back  of  this  note  there  is  an 
indorsement,  showing  that  on  the  2d  Decem- 
ber, 1882,  J.  S.  Barker  psiid  on  it  to  plaintiff 
the  sum  of  $163.  On  the  5lh  of  March,  1883, 
the  defendant  Evaline,  not  having  paid  any 
portion  of  the  debt  of  $1,900  above  referred 
.to,  recoaveyed  the   541-aore  tract   to  the 


plaintiff,  and  st  the  same  time  conveyed  to 
him  the  117-aore  tract,  known  as  the  "Da- 
cusville  Land. "  which  the  testimony  shows 
and  the  referee  finds  was  worth  $800,  and 
the  plaintiff  conveyed  tosaid  Evaline  another 
tract  of  land,  containing  362  acres,  worth 
$400,  and  surrendered  to  her  the  three  notes 
for  the  $1,900,  and  also  surrendered  to  J. 
S.  Barker  the  note  which  plaintiff  had  paid 
for  him  as  his  surety  to  the  defendant  com- 
pany, upon  which  there  was  a  balance  of 
$200,  besides  interest  due  to  plaintiff  by  J. 
S.  Barker.  In  this  transaction  Barker  and 
wife  gave  their  note  to  pluintiff  for  $280,  the 
payment  of  which  was  secured  by  a  mort- 
gage on  the  362-acre  tract  of  land,  given  by 
Mrs.  Barker  to  plaintiff,  as  well  as  by  a  mort- 
gage given  by  J.  S.  Barker  to  plaintiff  onttie 
machinery  which  he  had  bought  from  the  de- 
fendant company.  On  the  19tb  of  April, 
1883,  the  defendant  company  took  from  J.  S. 
Barker  three  new  notes,  designated  by  the 
referee  as  "green"  notes,  signed  by  both 
Barker  and  wife,  in  lien  of  the  three  unpaid 
notes  given  for  the  purchase  money  of  the 
machinery,  which  were  secured  by  J.  S. 
Barker's  mortgage  on  the  machinery,  as  well 
as  by  Mrs.  Barker's  mortgage  on  the  362- 
acre  tract  of  land,  and  the  original  notes, 
marked,  "Settled  by  making  new  notes,  April 
19,  '83,"  were  delivered  to  J.  S.  Barker. 
These  green  notes,  as  well  as  those  origin^ly 
given  to  secure  the  payment  of  the  purchase 
money  of  the  machinery,  each  contained  a 
stipulation  that  the  machinery  should  remain 
the  property  of  defendant  company  until  said 
notes  were  paid  in  full.  This  action  was 
brought  to  foreclose  the  mortgage  given  by 
Mrs.  Evaline  Barker  on  the  362-acr8  tract  of 
land,  as  well  as  the  mortgage  given  by  J.  S. 
Barker  on  the  machinery  to  secure  the  note 
of  $280  in  favor  of  plaintiff,  and  the  Geiser 
Manufacturing  Company  was  made  a  party 
defendant,  as  holding  junior  mortgages  on 
the  said  property.  The  referee  to  whom  it 
was  referred  to  take  and  report  the  testimony, 
together  with  his  conclusions  of  fact  thereon, 
made  his  report,  accompanied  with  the  testi- 
mony, which  is  set  out  in  the  case.  After 
finding  the  facts  substantially  as  above  stat- 
ed, he  found  that  the  debt  for  $^0,  repre- 
sented by  the  note,  was  not  a  contract  in 
reference  to  the  separate  estate  of  Mrs.  Bar- 
ker, but  was  the  debt  of  her  husband,  J.  S. 
Barker.  He  does  not  seem  to  have  made  any 
specific  findings  as  to  the  issues  arising  be- 
tween the  plaintiff  and  the  defendant  com- 
pany, except  that  he  does  say  that  the  mort- 
gages taken  by  plaintiff  were  not  taken  with 
any  intent,  either  on  the  part  of  the  plaintiff 
or  the  defendant  J.S.  Barker,  to  defraud  said 
company.  To  this  report  the  plaintiff  alone 
excepted,  on  the  grounds  set  out  in  the  case, 
and  on  hearing  the  report  and  exceptions  the 
circuit  judge  sustained  the  exceptions,  over- 
ruled the  report,  and  rendered  judgment  that 
the  mortgaged  property  be  sold,  and  the  pro- 
ceeds, after  deducting  costs  and  expenses, 
and  any  lien  for  taxes,  be  applied  to  plain* 
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tiff's  debt;  directing  the  clerk  first  to  apply 
the  proceeds  of  the  sale  of  the  land,  and,  if 
that  should  prove  insufficient  to  pay  plain- 
tiff's debt  in  full,  then  that  so  much  of  the 
proceeds  of  the  sale  of  the  machinery  as  may 
be  necessary  be  so  applied,  and  the  balance, 
if  any,  to  the  defendant  company;  and  that, 
if  the  proceeds  of  the  sale  of  the  land  should 
prove  to  be  more  than  sufficient  for  the  pay- 
ment of  tlie  debt  due  plaintiff,  then  such  ex- 
cess be  paid  over  to  defendant  Evaline  Bar^ 
lier.  From  tliis  judgment  the  Geiser  Manu- 
facturing Company  and  Mrs.  Evaline  Barker 
appeitl  upon  the  several  grounds  set  out  in 
the  record,  which  need  not  be  stated  here,  as 
we  propose  to  consider  tlie  several  material 
questions  which  these  grounds  raise. 

The  material  question  raised  by  the  appeal 
of  Mrs.  Barlcer  is  whether  the  contract  upon 
wliich  plaintiff  bases  his  action  was  a  con- 
tract in  reference  to  her  separate  estate;  for 
aitliougb  one  of  her  grounds  of  appeal  seems 
to  raise  the  question  whether  she  ever  in  fact 
signed  the  note  and  mortgage,  and,  if  so, 
whether  she  was  not  overreached  by  the 
plaintiff  and  her  husband,  and  whether  there 
was  any  consideration  fur  the  note,  yet  these 
questions  do  not  seem  to  be  seriously  pressed 
in  tlie  argument,  and  could  not  well  be,  for 
the  evidence  to  show  that  she  signed  these 
papers  was  quite  sufficient  for  that  purpose, 
and  there  is  an  entire  absence  of  any  evi- 
dence that  either  the  plaintiff  or  her  husband 
used  any  improper  intluence  to  induce  her  to 
execute  the  papers,  and,  so  far  as  the  consid- 
eration is  concerned,  the  seal  is  quite  suf- 
ficient. The  real  inquiry  then  is  as  to 
whether  the  contract  sought  to  be  enforced 
against  her  was  a  contract  in  reference  to  her 
separate  estate.  We  think  it  must  be  regard- 
ed as  the  settled  law  of  this  state,  at  the  time 
the  contract  here  in  question  was  ehtered 
into,  that,  in  an  action  to  enforce  a  contract 
executed  by  a  married  woman,  it  is  necessary 
to  show  that  such  contract  was  made  with 
reference  to  her  separate  estate.  Habenicht 
T»  Bawls,  24  8.  C.  461;  Aultman  v.  Rush,  26 
S.  C.  517, 2  S.  £.  Rep.  402;  Owynn  v.  Gwynn, 
27  S.  C.  525, 4  S.  E.  Rep.  229.  The  burden 
of  proof,  then,  being  on  the  plaintiff,  the 
real  inquiry  is  whether  he  has  shown  that 
this  contract  was  made  in  reference  to  the 
separate  estate  of  Mrs.  Barker.  This  he  has 
attempted  to  do  solely  by  his  own  testimony, 
tending  to  show  that  the  note  was  given  for 
the  difference  in  the  exchange  of  lands,  or, 
as  it  is  expressed  in  the  testimony,  for  "boot 
in  the  land  trade."  It  is  true  that  the  plain- 
tiff does  so  say  in  his  testimony,  but  we  think 
it  is  most  abundantly  shown,  not  only  by  the 
circumstances  surrounding  the  transaction, 
but  by  his  own  statements  made  in  a  letter 
to  the  agent  of  the  defendant  company  only 
two  days  after  the  exchange  of  lands, — on  the 
5th  of  March,  1883, — that  he  is  mistaken  in  so 
testifying.  In  that  letter,  which  was  put  in 
evidence,  be  says,  in  speaking  of  this  trans- 
action: "We  swapped  even,  or  nearly  so. 
He  gave  me  a  little  boot,  so  I  have  taken  a 


mortgage  on  his  new  place  to  secure  what  he 
owes  me  on  the  machinery  and  the  lioat, 
amounting  in  all  to  $280."  This  language 
of  the  plaintiff  himself,  deliberately  put  in 
writing  only  two  days  after  the  transaction, 
when  the  matter  was  fresh  in  his  memory, 
shows  conclusively  that  much  the  larger  part 
of  the  consideration  of  the  8280  was  the  in- 
dividual debt  of  this  appellant's  husband, 
for  which  she  could  not  be  made  liable;  as 
the  undisputed  testimony  shows  tliat  the 
amount  which  J.  S.  Barker  owed  plaintiff  on 
the  machinery  was  at  least  8200,  besides  in- 
terest, as  shown  by  the  indorsements  on  the 
note  which  plaintiff  had  paid  as  the  surety 
of  Barker  to  the  defendant  company,  which 
note  the  plaintiff  says  in  his  testimony  he 
turned  over  to  J.  S.  Barker  in  the  transac- 
tion of  the  5tb  March.  1888,  when  the  $280 
note  WHS  given.  It  is  beyond  question, 
therefore,  that  the  consideration  of  that  note 
was,  in  large  part  at  least,  the  individual 
debt  of  J.  S.  Barker,  and,  as  there  were  other 
transactions  between  J.  S.  Barker  and  the 
plaintiff,  it  is  impossible  to  ascertain  how 
much,  if  any,  of  the  consideration  of  the  $280 
was  for  boot  in  the  exchange  of  lands ;  and 
this  it  was  incumbent  apon  the  plaintiff  to 
show  before  he  could  recover  any  judgment 
against  Mrs.  Barker.  The  letter  of  the  plain- 
tiff to  the  agent  of  the  defendant  company 
also  shows  that  the  plaintiff's  memory  was 
at  fault  in  another  pai-ticular;  for  in  his  tes- 
timony he  says  that  he  has  no  recollection  of 
ever  having  had  in  his  possession  any  of  the 
notes  of  J.  S.  Barker  to  the  defendant  com- 
pany; thinks  he  would  have  remembered  it 
if  he  had  had  them;  that  no  such  claims  were 
entered  on  his  collection  book;  and  that, 
though  he  kept  flies  of  his  letters,  he  has 
been  unable  to  find  any  letter  sbowi^  that 
such  notes  had  been  sent  to  him.  Tet  the 
letter  above  referred  to,  dated  7th  March, 
1883,  only  two  days  after  the  exchange  of 
lands,  shows  conclusively  that  he  did  have 
at  that  time,  in  his  hands  for  collection,  at 
least  one  of  these  notes,  and  that  he  had  en- 
deavored to  get  the  same  secured  by  a  mort- 
gage of  real  estate;  and  this  is  fortified  by 
the  positive  testimony  of  Dr.  Divber,  the 
agent  of  defendant  company,  that  he  had 
lodged  such  note  with  the  plaintiff  for  col- 
lection or  to  be  secured.  In  addition  to  this, 
the  undisputed  circumstances  surrounding 
the  transaction  go  to  confirm  the  view  which 
we  have  taken.  In  the  outset  Mrs.  Barker 
was  the  owner  of  a  tract  of  land  containing 
117  acres,  which  the  testimony  shows  was 
worth  at  least  S800,  upon  which,  so  far  as 
the  evidence  shows,  there  was  then  no  in- 
cumbrance. In  December,  1881,  but  on  what 
precise  day  is  not  shown,  though,  in  favor  of 
the  plaintiff,  we  will  assume  it  was  the  Ist 
day,  she  bought  541  acres  from  plaintiff,  at 
the  price  of  $1,900,  payable  in  three  equal 
installments,  in  one,  two,  and  three  years. 
On  the  5th  of  March,  1883,  when  only  one  of 
these  installments  had  become  payable,  the 
trade  is  recanted,  and  she  not  only  reconveys 
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the  same  land  to  the  plaintiff,  but  also  con- 
veys to  him  her  S800  tract  of  land,  and  re- 
oeives  in  exchange  a  conveyance  for  the  362- 
acre  tract,  shown  to  be  worth  only  $400;  and 
that,  too,  incumbered  by  a  mortgage  to  near- 
ly  three-fourths  of  its  value.  The  bare  state- 
ment of  this  transaction  would  be  sufi9cient 
to  show  that  either  the  grossest  imposition 
was  practiced  upon  this  lady,  which  we  are 
very  unwilling  to  believe,  or  that  the  indebt- 
edness of  her  husband  to  the  plaintiff  entered 
into  the  transaction ;  for,  even  if  the  interest 
on  the  notes  for  $1,900  be  calculated  from  the 
lot  December,  1881,  to  the  5th  March,  188S. 
at  the  rate  of  10  per  centum  per  annum,  the 
rate  which  plaintiff  says  they  bore, — though 
as  the  law  then  stood  they  could  have  legally 
borne  only  7  per  cent., — and  the  value  of  the 
862  acres  then  conveyed  to  Mrs.  Barker  be 
deducted  from  the  value  of  the  tract  recon- 
veyed,  together  with  the  value  of  the  117 
acres  then  conveyed  to  plaintiff,  the  balance 
would  be  in  favor  of.  Instead  of  against, 
Mis.  Barlcer,  viz.: 


Vahie  of  tract  of  541  acres  re- 
oonveyed tl,MO  00 

Valne  of  tract  of  117  acres  tiien 
oonwed. 800  00 

By  8  note*  of  Urs.  Barker  to 
plaintiff  for tl.goo  00 

By  interest  on  same  from  Ist 
I)eceiaber,  1B81,  to  Stb  March, 
1888,®  10  per  cent... 340  14 

By  value  of  tract  of  8S2  acres 
conveyed  to  Mrs.  Barker.....      400  00 


93,700  00 


9,S40  14 


Leaving  balance  in  favor  of  Mrs.  Barker     tl69  86 

It  seems  to  us,  therefore,  clear  that  the 
plaintiff  has  failed  to  show  what  portion,  if 
any,  of  the  note  sued  uponoonstitnted  a  debt 
for  which  Mrs.  Barlcer  could  be  lield  legally 
liable,  and  hence  there  was  error  in  render- 
ing any  judgment  against  her,  for  the  plain- 
tiff was  bound  to  show,  not  only  some  lia- 
bility, but  the  amonntof  such  liability,  before 
he  is  entitled  to  recover  judgment.  While, 
therefore,  It  maybe  possible,  though  we  must 
say  that  we  do  not  think  it  likely,  that  a  por- 
tion of  the  consideration  of  the  $280  note 
was  boot  in  the  land  trade,  yet  the  evidence 
wholly  fails  to  show  the  amount  of  such  lia- 
bility, but,  on  the  contrary,  most  abundantly 
shows  that  much  the  greater  portion  of 
the  consideration  was  the  individual  debt  of 
the  husband,  for  which  the  wife  could  not  be 
held  legally  liable,  notwithstanding  the  fact 
that  she  signed  the  note  and  mortgage.  In- 
asmuch as  it  is  conceded  that  Mrs.  Barker 
cannot  be  held  liable  on  the  mortgage  to  the 
defendant  company,  as  that  was  unquestion- 
ably given  to  secure  her  husband's  debt,  there 
is  no  ground  upon  which  any  judgment  could 
have  been  rendered  against  her,  and  hence. 
so  far  as  she  is  concerned,  the  Judgment  be- 
low should  be  reversed,  and  the  complaint  as 
ber  should  be  dismissed. 

In  reaching  this  conclusion  we  have  not 
been  unmindful  of  the  well-settled  rule  that 


a  finding  of  fact  by  the  circuit  judge  will  not 
be  disturbed  unless  it  is  without  any  evi- 
dence to  sustain  it,  or  iigainst  the  manifest 
weight  of  the  testimony.  But  it  will  be  cb- 
served  that  In  this  case  there  was  a  direct  con- 
flict upon  the  material  question  of  fact  bo- 
tween  the  referee  and  the  circuit  judge;  and, 
when  that  is  the  case,  we  are  at  liberty  to 
look  carefully  into  the  testimony,  with  the 
view  of  ascertaining  where  the  error  lies.  A 
careful  examination  of  the  testimony  satis- 
fies us  that  the  manifest  weight  of  (he  evi- 
dence sustains  the  conclusion  which  we  have 
adopted.  The  decree  of  the  circuit  judge 
does  not  indicate  the  grounds  upon  which  he 
reached  his  conclusion,  but,  after  an  unusu- 
ally careful  examination  of  the  testimony, 
we  are  unable  to  discover  any  evidence  tend- 
ing to  support  his  conclusion,  except  the  tes- 
timony of  the  plaintiff  himself,  which  is  con- 
clusively shown  by  his  own  letter,  written 
when  the  facts  were  fresh  in  his  memory,  to 
say  nothing  of  the  other  testimony  and  cir- 
cumstances, to  have  been  a  mistake. 

We  come  next  to  the  appeal  of  the  defend- 
ant company,  in  which  the  material  inquiry 
is  whether  it  or  the  plaintiff  has  the  prior 
lien  upon  the  machinery.  This  question,  so 
far  as  the  case  discloses,  seems  to  have  re- 
ceived but  little  attention  at  the  hands  either 
of  the  circuit  judge  or  the  referee.  Indeed, 
the  referee  does  not  appear  to  have  made  any 
distinct  finding  in  regard  thereto,  except  by 
fixing  the  dates  of  the  several  mortgages;  but 
the  circuit  judge  has  distinctly  accorded  the 
priority  to  the  plaintiff,  and  we  must  there- 
fore consider  whether  there  is  any  error  in 
such  adjudication.  There  is  no  doubt  that, 
so  f^r  as  the  dates  of  the  formal  mortgages 
are  concerned,  the  pLilntiff  has  the  prior- 
ity; his  mottgtige  being  dated  5th  March, 
1883,  while  that  of  this  appellant  Is  dated 
19th  April,  1883,  and  both  recorded  in  due 
time.  It  appears,  however,  from  the  testi- 
mony in  the  case,  that  each  of  the  notes  given 
by  J.  S.  Barker  to  the  defendant  company  on 
Ist  June,  1882,  when  he  purchased  the  m^ 
chinery  through  the  agency  of  the  plaintiff, 
contained  a  stipulation  that  the  title  to  the 
machinery  was  to  remain  in  defendant  com- 
pany "until  this  note  is  paid  in  full."  Each 
of  these  notes  was  therefore  an  instrument  in 
the  nature  of  a  mortgage,  which,  however, 
could  not  affect  the  rights  of  subsequent 
creditors  or  purchasers  without  notice.  But 
of  this  lien  the  plaintiff  clearly  had  notice, 
for  he  was  surety  on  one  of  these  notes,  and 
they  were  all  of  the  same  tenor;  and,  after 
paying  the  note  upon  which  be  was  surety, 
he  h^d  it  against  Barker  from  the  date  of 
the  payment  (25th  October,  1882)  until  it 
was  settled  in  the  transaction  of  the  5th 
March,  1883,  when  it  was  surrendered  to 
Barker.  But,  more  than  this,  we  think  that 
plaintiff's  own  letter  of  the  ?th  Marcli,  1883, 
conclusively  shows  that,  at  the  time  he  took 
his  mortgage  on  the  machinery,  he  had  in 
his  possession,  as  attorney  for  the  defendant, 
the  second  note,  then  past  due,  to  be  col- 
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leeted  or  secured,  tbe  terms  of  which  showed 
that  tb«  defendant  oompanj  then  held  a  lien 
upon  the  machinery,  the  ooodition  of  which 
was  broken,  the  effect  of  which  was  to  vest 
in  defendant  company  not  only  the  title  to 
bnt  tbe  right  of  possession  of  the  machinery. 
It  seems  to  us  that  for  an  attorney,  intrasted 
with  tbe  duty  of  collecting  or  securing  a  cli- 
ent's daim,  to  take  a  mortg-.ige  on  property 
to  secure  bis  own  debt,  at  the  expense  of  his 
client,  is  such  a  transaction  as  cannot  be 
sanctioned  by  a  court  of  equity,  which  always 
scrutinizes  closely  dealings  between  parties 
occupying  fiduciary  relations  towards  each 
other,  and  requires  tbe  utmost  good  faith, — 
uberrima  Jtdes.  In  addition  to  this,  the 
plaintift,  when  communicating  to  tbe  agent 
of  tbe  defendant  company,  by  his  letter  of 
the  7th  March,  1883,  his  failure  to  secure 
their  claim  by  a  mortgage  on  real  estate,  not 
only  omits  to  give  the  company  any  intima- 
Hon  of  tbe  fact  that  be  had  talcen  a  mortgage 
on  the  machinery,  but,  on  the  contrary,  his 
language  was  well  calculated  to  oonve)r  the 
impression  that  his  claim  bad  been  secured  in 
another  way,  to- wit,  by  a  mortgage  on  land; 
tot  he  saya:  "So  I  have  taken  a  mortgage  on 
hia  new  place  to  secure  what  he  owes  me," 
etc. 

It  is  argued,  however,  that  when  the  de- 
fendant company  subsequently,  on  the  19th 
April,  1883,  took  new  notes,  with  additional 
security,  and  surrendered  the  old  notes,  the 
same  were  paid,  and  the  lien  arising  from 
the  stipulations  therein  contained  was  then 
ertinguisbed,  and  the  new  lien  then  created 
l^  the  formal  mortgage  to  the  company  must 
be  regarded  as  junior  to  that  created  by  the 
mortgage  to  tbe  plaintiff  of  the  5th  of  March 
previous.  But  it  must  be  remembe^ed  that 
at  the  time  the  plaintiff  took  his  mortgage 
the  title  to,  as  well  as  the  right  to  the  posses- 
sion of.  the  machinery  had  revested  in  the 
defendant  company,  by  reason  of  the  breach 
of  the  condition  of  the  lien,  which  was,  in 
effect,  a  mortgage,  of  which,  as  we  have 
seen,  the  plaintiff  had  notice.  Hence  when 
Baiter  undertook  to  mortgage  the  machinery 
to  the  plaintiff  he  had  no  right  to  do  so,  as 
he  then  had  neither  the  title  to,  nor  the  right 
of  possession  of,  the  property  sought  to  be 
mortgRged.  So  that,  even  if  tbe  giving  the 
new  notes  be  regarded  as  payment  of  tbe  old, 
wliicb  is  always  a  question  of  intention,  as 
to  which  there  is  no  distinct  finding  below, 
and  about  which  there  might  be  some  ques- 
tion, the  plaintiff  could  not  have  acquired  a 
prior  lien  by  his  mortgage  of  the  5th  of 
March,  1883.  If  the  taking  of  the  new  not« 
on  tbe  19th  of  April,  1883,  be  regarded  as  a 
payment  of  the  old  notes  originally  given  for 
the  machinery,  whereby  tbe  lien  of  the  old 
notes  was  exting  lished.  then  the  transaction 
of  the  19th  of  Aprii,  1883,  must  be  regarded 
as  a  resale  of  the  machinery  to  Barker  at 
that  time;  as  tbe  title  to,  as  well  as  the  right 


of  possession  of,  the  machinery  had  then  been 
revested  in  defendant  company  by  reason  of 
the  breach  of  the  condition  of  tbe  original 
lien,  which  was  in  effect  a  mortgage,  and, 
such  resale  being  accompanied  with  a  mort- 
gage to  secure  tbe  payment  of  tbe  purchase 
mouey,  such  a  mortgage  became  a  superior 
lien  to  that  which  the  plaintiff  undertook  to 
place  upon  the  machinery  by  his  mortgiige  of 
the  6th  of  March,  1883,  when  the  mortgagor 
had  no  power  to  create  a  lien  upon  property 
which  had  then  reverted  to  tlie  defendant 
company.  Besides,  in  view  of  the  fact  that, 
at  the  time  the  plaintiff  took  his  mortgage, 
the  relation  of  attorney  and  client  existed  be- 
tween the  plaintiff  and  the  defendant  com- 
pany, he  was  not  at  liberty  to  subordinate 
the  rights  and  interests  of  his  client  to  his 
own  until  he  had  severed  the  relation,  or 
given  to  defendant  company  full  and  distinct 
notice  of  his  purposes,  so  that  such  company 
might  provide  for  its  own  interests.  This  he 
not  only  did  not  do,  but  on  the  contrary,  as 
we  have  seen,  the  language  of  his  letter 
above  referred  to  was  well  calculated  to 
throw  the  company  off  its  guard,  by  creating 
the  inference  that  the  claims  of  the  plaintiff 
against  Barker  had  been  secured  in  another 
way.  While,  therefore,  we  are  not  disposed 
to  impute  to  the  plaintiff  any  intentional 
wrong-doing,  we  do  not  think  that  a  court 
of  equity,  which  scrupulously  requires  the 
utmost  good  faith  and  fullest  disclosures  in 
all  dealings  between  persons  occupying  fidu- 
ciary relations  towards  each  other, — especial- 
ly between  attorney  and  oUent, — will  permit 
a  person  to  retain  an  advantage  which  his 
position  enabled  him  to  acquire  at  tbe  ex- 
pense of  his  client,  whose  interests  he  was 
bound  to  protect  It  is  true  that  the  defend- 
ant company,  at  the  time  it  took  its  morU 
gage  of  the  19th  April,  1883,  had  construct- 
ive notice  derived  from  the  recording  of 
plaintiff's  mortgage  of  the  5th  of  March, 
1883,  and,  but  for  the  fiduciary  relation  ex- 
istang  between  tbe  parties  when  plaintiff 
took  his  mortgage,  that  would  have  been 
conclusive  in  favor  of  tbe  plaintiff;  but  we 
do  not  think  such  notice  amounts  to  that  fuU 
disclosure  required  of  a  party  who  occupies  a 
fiduciary  relation  towards  another.  It  seems 
to  us,  therefore,  that  the  circuit  judge  erred 
in  according  to  tbe  plaintiff's  mortgage  on 
tbe  machinery  priority  over  the  mortgage  to 
the  defendant  company,  and  that  in  this  re- 
spect, also,  the  judgment  below  should  be 
reversed.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that 
court  for  such  further  proceedings  as  may  be 
necessary  to  carry  out  the  views  herein  an- 
nounced. 

Simpson,  0.  J.,  concurs.  MoQowan,  J., 
concurs  upon  the  authority  of  the  decided 
cases. 
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Caixaham  v.  Bobinsoh. 

Sahb  e.  Oallahah  et  al. 

(Suvreme  Court  at  South  CaroUmoL.    Harch  1, 
1889.) 

DxnsB  IN  Liav  or  Dowmu 

TMtator  died  a«ised  of  about  774  aorea  of  Und,  and 
devised  to  bis  wife  216  aores,  indladlns  the  home- 
stead and  improTements  thereon,  besides  giving 
her  a  large  amount  of  personalty,  and  directed  that 
on  her  remarriage,  or  death  withont  remarrTing, 
her  land  was  to  be  sold,  and  the  proceeds  distrib- 
nted,  one-third  to  her  or  her  heir*,  and  one-third  to 
each  of  testator's  children  or  their  heirs.  Other 
lands  given  to  the  children  of  testator's  deceased 
son  were  directed  to  be  sold  by  the  ezeoators,  of 
whom  the  wife  was  one,  in  such  manner  as  they 
might  think  for  the  best  interest  of  the  ohildren, 
and  lands  devised  to  testator's  daughter  were  to  be 
sold  in  the  same  way,  on  her  death,  for  the  benefit 
of  her  ohildren.  £e(<L  that  the  provision  for  the 
wife  was  intended  to  be  in  lieu  of  dower,  though 
snoh  intention  was  not  expressed.'  MgIvir,  J., 
dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  W.  H.  Wallace,  Judge. 

Proceedings  in  the  probate  court  for  dower, 
by  EUai  Ann  Oallahnm  against  Mary  Jane 
Bobinbon,  and  by  the  same  against  Basil  Gal- 
labam  and  others.  Demandant  appealed  to 
the  dicuit  court  from  a  decree  for  defend- 
sntB.  The  decree  was  affirmed,  and  she  now 
appeals  to  this  court. 

Pwrin  &  Cothran,  for  appellant  Senet 
«ft  Caaon,  for  respondents. 

MoGowAN,  J.  Basil  Callahara,  Sr.,  de- 
parted this  life  on  June  5,  1887.  He  left  a 
widow,  Eliza  A.  Gallaham,  (the  demandant,) 
and.  by  a  former  marriage,  a  daughter,  Mary 
J.,  wife  of  Hugh  Kobinson,  and  three  chil- 
dren of  a  predeceased  son,  John  W.  Callahara, 
(Oarrie  Chapman,  Basil  Calliham,  Jr.,  and 
Julia  Callaham.)  The  lands  of  the  deceased 
consisted  of  several  small  tracts,  as  follows: 
(1)  The  home  place,  186  acres;  (2)  The  Bui^ 
ton  place,  adjoining  the  homestead,  30  acres; 
(8)  Scuddy  tract,  now  Loundsvillc,  269  acres; 
(4)  part  of  the  Stuckey  tract,  104  acres;  (5) 
the  Shaw  parcel,  60  ncres ;  and  (6)  Haddon 
tract,  125  acres, — making  in  the  aggregate 
about  774  acres.  By  his  last  will  and  tes- 
tament be  provided  as  follows:  First,  aft- 
er making  a  handsome  bequest  to  his  wife 
of  such  personal  properly  as  was  necessary 
to  make  her  comfortable,  he  devised  his  lands 
as  follows:  "I  give  and  bequeath  to  my  be- 
loved wife,  Eliza  A.  Callaham,  ray  home  tract 
of  land,  containing  186  acres;  also  a  tract  of 
land  adjoining,  known  as  the  'Burton'  tract, 
containing  about  30  acres, — to  have  and  to 
hold,  to  use  and  possess  during  her  natural 
life  or  widowhood;  but  in  the  event  that  she 
should  marry,  or  if  siie  lives  single  until  she 
dies,  in  either  case  it  is  uiy  will  that  the 


'As  to  when  a  devise  will  be  held  to  be  in  lieu  of 
dower,  and  the  widow  put  to  her  election,  see 
lAngley  v.  Maybew,  (Ind.)  0  N.  E.  Rep.  817,  and 
note;  Snook  v.  Snook,  (N.  J.)  13  Atl.  Rep.  716,  and 
note;  Endioott  v.  BnAcott,  (N.  J.)  8  AtL  Rep.  157, 
and  note;  Smith's  Appeal,  (Ilioh.)  27  N.  W.  Rep. 
80,  and  note. 


above-named  land  be  sold  by  my  executors, 
*  *  *  and  the  proceeds  of  the  sale  of  the 
land  be  divided  in  the  following  manner: 
one-third  to  her  or  her  heirs,  one-third  to  the 
children  of  my  son,  John  William  Callaham, 
now  dead,  and  one-third  to  my  daughter, 
Mary  Jane  Bobinson,  or,  if  she  be  dead,  to 
her  children  that  may  be  living,  all  to  share 
and  share  alike."  The  testator  gave  to  the 
children  of  John  W.,  the  "Scuddy"  place, 
268  acres,  to  be  sold  at  such  time  and  in  such 
manner  as  his  executors  might  think  for  the 
best  interest  of  the  children;  the  proceeds 
to  be  equally  divided  among  the  children,  all 
to  share  and  share  alike.  He  also  gave  to 
Mrs.  Bobinson  three  small  tracts — the  Stuck- 
ey parcel,  104  acres;  the  Shaw  parcel,  60 
aores;  and  the  Haddon  tract,  125  acres — dur- 
ing her  natural  life;  and  at  her  death  to  b« 
sold  by  the  executors,  and  the  proceeds  equal- 
ly  divided  between  her  children,  share  and 
share  alike.  The  will  directed  that  the  re- 
mainder, if  any,  should  be  equally  divided 
bet^en  the  ohildren  of  John  and  Mrs.  Bob- 
inson. The  widow,  Eliza  A.,  was  named  one 
of  the  executors,  and  quallBed  as  such.  She 
accepted  the  provisions  of  the  will  in  her  fa- 
vor, and  afterwards  instituted  these  proceed- 
ings in  the  probate  court  of  Abbeville, — one 
case  against  the  children  of  John  W.  de- 
ceased, and  the  other  against  Mary  J.  Bob- 
inson,— demanding  dower  in  all  the  lands  of 
which  her  husband  died  seised  and  possessed, 
except  what  was  given  to  herself.  The  pro- 
bate judge,  after  argument,  held  that,  al- 
though the  testator  did  not  expressly  declare 
that  the  provision  made  for  his  wife  was  in 
lieu  and  bar  of  dower,  the  whole  will,  prop- 
erly construed,  shows  that  such  was  his  in- 
tention; its  provisions  being  manifestly  in- 
consistent with  the  claim  of  dower  in  the 
lands  devised  to  the  children  of  John  W.  and 
to  Mrs.  Bobinson;  citing  the  case  of  Hair  v. 
Goldsmith,  22  S.  C.  566,  with  the  remark 
that  as  to  the  intention  of  the  testator  "that 
case  was  not  as  strung  as  this."  He  dis; 
missed  lioth  cases.  The  demandant  appealed 
to  the  court  of  common  pleas,  and  Judge 
Wallace  affirmed  the  decree,  and  dismissed 
the  appeal.  The  case  is  now  before  us  on  ap- 
peal, upon  the  following  exceptions:  "(1) 
That  the  probate  judge  erred  in  admitting 
the  appraise  bill  of  the  estate  of  Basil  Calla- 
han, deceased,  in  evidence;  (2)  in  holding  that 
the  claim  of  dower  is  manifestly  repugnant 
to  the  intention  of  the  testator;  (3)  in  hold- 
ing that  the  provision  made  for  the  widow  in 
the  will  was  in  lieu  and  bar  of  dower;  (4) 
in  dismissing  demandant's  petitions;  (5)  in 
holding  it  to  be  apparently  true  that  the  be- 
quest to  petitioner  is  greater  than  she  would 
have  received  if  testator  had  died  intestate: 

(6)  in  holding  that  this  is  a  case  where  the 
widow  was  called  upon  to  make  her  election; 

(7)  in  stating  that  the  devise  to  Mrs.  Bobin- 
son was  191  acres,  whereas  the  will  devises 
to  her  289  acres, "  etc.  As  to  the  last  excep- 
tion we  think  there  must  be  some  mistake,  aa 
we  have  not  been  able  to  find  in  the  cose  any 
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such  statement  as  that  attributed  to  the  pro- 
bate Judge  in  reference  to  the  number  of 
acres  devised  to  Mrs.  Robinson. 

It  seems  that  the  record  of  administration  of 
the  testator's  estate  in  the  office  was  consid- 
ered by  the  probate  judge  to  be  in  evidence, 
showing  that  the  demandant  had  accepted  and 
taken  possession  of  tlie  provision  made  for 
her  by  the  will,  including  also  tlie  appraise- 
ment of  the  property  of  the  estate,  from 
which  it  appeared  that  tlie  value  of  the  lands 

fiven  to  the  tliree  devisees  (the  children  of 
ohn  W.  representing  their  father)  were 
about  equal,  the  value  of  the  widow's  share 
being  slightly  greater  than  that  of  either  of 
the  children.  But  it  nowhere  appears  that 
the  probate  judge  rested  his  decision  on  that 
evidence,  but,  on  the  contrary,  upon  the  pro- 
visions of  tlie  will  itself,  considered  as  a 
whole.  The  right  to  dower  is  undoubtedly  a 
clear  legal  right,  but  it  is  peculiar,  in  this: 
that  it  is  inchoate  until  the  husband's  death. 
While  it  is  beyond  the  control  of  the  bus- 
band,  he  may  give  property  as  a  substitute 
for  it.  which,  if  accepted,  bars  the  right.  If 
the  testator  expressly  declares  that  a  pro- 
vision for  his  wife  is  intended  to  be  "in  lieu 
and  bar"  of  her  dower  in  bis  lands,  there  can 
be  no  difficulty,  for  a  case  of  election  has 
been  created,  and  the  widow  may  take  the 
{ODvisiou  made  for  her  or  dower,  but  not 
both.  When,  however,  there  is  no  such  ex- 
press declaration,  the  intention  can  only  be 
reached  by  construction,  and,  as  that  must 
depend  upon  the  peculiar  provisions  of  each 
will,  there  has  been  much  discussion,  and 
possibly  some  difference  of  opinion,  as  to 
what  is  necessary  to  exclude  the  right.  While 
each  case  must  be  decided  upon  its  own  facts, 
we  think  the  proper  rule  to  be  observed  in 
determining  the  question  was  stated'by  the 
chief  justice  in  the  case  of  Hair  v.  Gold- 
smith. 22  S.  C.  566,  cited  both  by  the  probate 
and  circuit  judge.  He  said:  "There  is  no 
express  declaration  in  the  will  that  the  de- 
vise to  his  wife  was  In  lieu  and  bar  of  dower. 
The  question,  then,  is  presented,  did  the  tes- 
tator intend  this  devise  as  such  bar?  This 
must  be  determined  by  the  fact  whether  the 
two  are  so  manifestly  repugnant  that  they 
cannot  stand  together.  Thia  being  deter- 
mined, the  intention  of  the  testator  is  readied, 
and  must  govern,"  etc.  Now,  applying  this 
principle,  how  does  this  case  stand  ?  It  seems 
to  us  that  the  provisions  of  the  will,  consid- 
ered together,  show  that  the  testator  had  in 
Ills  mind  a  settled  scheme  for  the  division  of 
his  property  among  his  wife  and  two  children, 
which  was  based  on  the  view  (as  he  was  pro- 
viding a  substitute  for  the  dower)  that  he  had 
the  absolute  right  to  dispose  of  the  property 
as  ills  own,— the  whole  interest  in  it, — with- 
out taking  further  account  of  his  wife's  in- 
choate right  to  dower  in  bis  lands;  and,  this 
being  the  case,  the  operation  of  such  right 
now  would  inevitable  derange  and  destroy 
that  scheme  by  increasing  the  share  he  in- 
tended for  his  widow,  and  reducing  those  he 
intended  for  his  children,  respectively.    It 


will  be  observed  that  the  testator  disposed  of, 
by  his  will,  several  small  tracts  of  land,  ag> 
gregating  in  quantity  about  774  acres.  The 
third  of  this  (the  fnll  extent  of  the  dower  in« 
terest)  would  be  about  258  acres.  The  will 
shows  that,  besides  a  handsome  legacy  of 
personalty,  the  testator  gave  his  wife  the 
homestead  and  the  little  "Burton  Place"  ad> 
joining,  (216  acres,)  which  of  course  carried 
the  improvements  on  the  homestead.  Tlils 
was  given  for  life  or  widowhood.  If  she 
married  again,  or  at  her  death  without  mar- 
riage, in  either  case  the  lands  were  to  be  sold, 
and  the  proceeds  distributed,  one-third  to  her 
or  her  heirs  forever,  and  the  same  to  each  of 
his  children.  Is  it  not  quite  clear,  without 
any  reference  to  extrinsic  evidence,  that  tliis 
provision  alone,  nearly  one-third  in  mere 
acres,  was  at  least  equal  in  value  to  her 
dower  interest;  and,  if  so,  does  not  the  char- 
acter of  the  property  given,  (the  homestead,) 
as  well  us  the  manner  in  which  it  was  given, 
indicate  unmistakably  that  be  intended  the 
provision  to  be  a  sutetitute  for,  and  in  lien 
and  bar  of,  her  legal  right  to  dower  in  his 
lands?  We  cannot  doubt  it.  As  to  the  ex- 
ception that  the  "appraise  bill"  was  not  com- 
petent evidence  as  to  th^  value  of  the  differ- 
ent parcels  of  land,  it  will  suffice  to  call  at- 
tention to  the  familiar  doctrine  that  a  decree 
will  not  be  reversed  if  it  can  be  sustained 
upon  any  ground  which  appears  in  the  rec- 
ord. Coleman  v.  Chester,  14  S.  C.  286; 
Weinges  v.  Cash,  15  8.  C.  44.  It  will  be  fur- 
ther noticed  that  the  lands  devised  to  the 
childrea  of  John  W.,  were  directed  to  be 
sold  "at  such  time  and  in  such  manner  as 
my  executors  may  tliink  will  be  for  the  best 
interest  of  my  children."  It  was  clearly  the 
intention  of  the  testator  that  the  whole  lands 
should  be  sold  for  the  best  interest  of  the 
children,  and  not  what  might  remain  after 
one-third  by  metes  and  bounds  had  been  as- 
signed to  the  widow  as  her  dower.  Brides, 
that  sale  was  directed  to  be  made  by  the  ex- 
ecutors, of  whom  the  demandant  is  one.  The 
claim  of  dower  in  the  lands  by  her  would  be 
not  only  repugnant  to  the  intention  of  the 
testator,  but  al>solute1y  inconsistent  with  her 
sworn  duty,  as  one  of  the  executors,  to  sell 
the  lands  at  such  time  as  would  be  "for  the 
best  interest  of  my  children. "  SulMtantially 
the  same  may  be  said  as  to  the  lands  devised 
to  Mrs.  Bobinson,  which,  at  her  death,  the 
executors  are  directed  to  sell,  and  divide  the 
proceeds  among  her  children.  Upon  the 
whole  we  concur  with  the  probate  and  cir- 
cuit judges  that  the  allowance  of  dower  to 
the  demandant  in  these  cases  would  be  incon- 
sistent with  the  provisions  of  the  will,  and 
manifestly  repugnant  to  the  intention  of  the 
testator.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  coui-t  in  both  the 
cases  s^ted  be  affirmed,  and  that  they  be  re- 
manded to  the  probate  court  for  such  orders 
us  may  be  necessary  to  carry  out  the  con- 
clusion herein  announced. 


SiHFSUN,  G.  J.,  concurs. 
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MdYEB,  J.,  {dUsmting.)  Xot  being  able 
to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court  in  these  cases,  I  pro- 
pose  to  state  as  briefly  as  practicable  the 
reasons  for  my  dissent.  According  to  all  the 
text  writers,  as  well  as  the  cases  upon  the 
subject,  dower  is  a  Ughly  favored  right, 
which,  inchoate  daring  coTorture,  becomes 
a  vested  estate  in  the  wife  Immediately  upon 
ttie  death  of  her  husband,  over  which  he  has 
no  more  control  than  be  has  over  the  wife's 
estate  of  inheritance,  or  any  other  separate 
estate  to  which  she  may  be  entitled.  Hence, 
when  a  huslsand  undertakes  to  devise  his  real 
estate,  it  mnst  be  presumed  that  such  devise 
Is  made  subject  to  his  wife's  right  of  dower, 
as  it  would  be  absurd  to  presume  that  he  in- 
tended to  dispose  of  that  over  which  he  has 
no  control.  But  while  these  principles  are 
universally  recognized,  the  law  also  recog- 
nizee the  power  of  the  husband,  by  proper 
provisions  for  that  purpose  in  his  will,  to 
put  his  wife  to  her  election  whether  she  will 
take  the  provision  made  for  her  in  the  will, 
or  Insist  upon  her  legal  right  of  dower;  and 
If,  in  such  a  case,  she  elects  to  take  the  pro- 
vision made  for  her  in  the  will,  she  loses  her 
right  of  dower,  not  by  any  act  of  her  husband, 
but  only  by  reason  of  her  voluntary  surren- 
der of  such  riglit.  This  is  upon  the  principle 
that  the  provision  in  the  will  is  regarded  as 
made  upon  the  condition  that  she  will  sur- 
render her  right  of  dower,  and  she  is  not  per- 
mitted to  accept  the  provision  without  com- 
plying with  the  condition.  It  is,  however, 
well  settled  that  to  put  a  wife  to  her  election 
it  must  appear  on  the  face  of  the  will,  either 
In  express  terms  or  by  necessary  implication, 
that  the  testator  intended  to  annex  as  a  con- 
dition to  the  provision  made  for  the  wife 
that  she  should  surrender  her  right  of  dower. 
As  is  said  by  Lord  Redesdale  in  Birming- 
bam  V.  Kirwan,  2  Schoales  &  L.,  at  page 
452:  "It  Is,  however,  to  be  collected  from  edl 
the  anthorities  that  as  the  right  to  dower  is. 
In  itself,  a  clear  legal  right,  an  intent  to  ex- 
(dnde  that  right  by  voluntary  gift  must  be 
demonstrated  either  by  express  words  or  by 
clear  and  manifest  implication.  If  there  be 
anything  ambiguous  or  dout)tf  ul,  — if  the  court 
cannot  say  that  tt  was  clearly  the  intention 
to  exclude, — then  the  averment  that  the  gift 
was  made  in  lieu  of  dower  cannot  be  sup- 
ported; and,  to  make  a  case  of  election,  that 
is  necessary,  for  a  gift  is  to  be  taken  as  pure 
until  a  condition  appears.  This  I  take  to  be 
the  ground  of  all  the  decisions."  So,  in  Qor- 
don  V.  Stevens.  2  Hill,  £q.  46,  Johnson,  J., 
after  affirming  the  rule  uus  laid  down  by 
Lord  Bedksdalb,  adds:  "And  this  implica- 
tion must  arise  from  some  provision  in  the 
will  inconsistent  with  the  assertion  of  the 
claim."  In  Cunningham  v.  Shannon,  4 
Bich.  Eq.,  at  page  140,  Daroan,  Ch.,  in  his 
circuit  decree,  which,  upon  this  point,  was 
affirmed  by  the  court  of  appeals,  says  that 
every  devise  which  a  tesbitor  makes  of  land, 
upon  which  the  right  of  dower  attaches,  "is 
presumed  to  be  given  subject  to  the  legal  es- 


tate [of  dower]  unless  the  contrary  appears 
on  the  face  of  the  will  in  express  words,  or 
by  the  strongest  kind  of  implication."  To 
the  same  effect  see  Adsit  v.  Adsit,  2  Johns. 
Ch.  448,  where  Chancellor  Kbnt  reviews  the 
authorities.  See,  also,  the  dissenting  opin- 
ion of  Daboan.  Ch.,  in  Bailey  v.  Boyoe,  4 
Strob.  £q.  92,  which  of  course  is  not  referred 
to  as  authority,  but  simply  because  it  pre- 
sents a  more  thorough  review  of  the  antbcn:* 
ities  than  I  have  l}een  able  to  find  in  any 
other  case. 

Now  to  apply  these  well  settled,  and,  as  I 
understand  it,  undisputed,  principles  to  the 
case  under  consideration.  Inasmuch  as  it  is 
quite  certain  that  there  are  no  express  words 
in  the  will  indicating  the  testator's  intention 
that  the  provision  made  tor  his  wife  should  be 
in  lieu  of  her  claim  of  dower,  the  real  inquiry 
is  whether  such  intention  must  necessarily 
be  implied  from  the  provisions  of  the  will, 
read  as  a  whole;  for  that  is  the  proper  mode 
of  ascertaining  the  intention  of  a  testator. 
So  far  as  I  have  been  able  to  discover,  the 
cases  do  not  furnish  us  with  any  general  rule 
upon  this  subject,  but  each  case  must  be  gov- 
erned by  the  particular  provisions  of  the  will 
which  is  under  consideration.  The  cases, 
however,  on  the  one  hand,  do  furnish  us 
with  instances  in  which  certain  provisions 
have  been  held  insufficient  to  afford  a  neces- 
sary implication  of  an  intention  to  put  the 
wife  to  her  election,  while,  on  the  other 
hand,  there  are  cases  which  furnish  instances 
in  which  particular  provisions  have  been 
held  to  afford  such  a  necessary  implication. 
As  illustrations  of  the  first  class  may  be 
mentioned  the  case  of  Gordon  v.  Stevens,  2 
Hill.  Eq.  46,  where  the  claim  of  dower  was 
allowed  notwithstanding  it  was  insisted  in 
one  of'the  grounds  of  appeal  that  the  allow* 
ance  of  such  claim  would  defeat  the  equality 
which  would  otherwise  exist  between  the 
provisions  made  for  the  widow  and  the  chil« 
dren ;  and  where  it  was  held  that  a  devise  of 
lands  to  trustees  to  sell,  or  with  directions  to 
the  executors  to  sell,  would  not  defeat  the 
claim  of  dower,  as  such  a  devise  is  under- 
stood to  pass  the  real  estate  subject  to  the 
claim  of  dower.  So,  also,  the  case  of  Adsit 
V.  Adsit,  supra,  as  to  the  effect  of  a  devlm 
with  directions  to  the  executors  to  sell, 
where  Chancellor  Kent  uses  this  strong  Ian* 
guage:  "All  the  cases,  however  irreconcil- 
able they  may  be  in  other  respects,  agree  in 
this:  that  a  devise  of  the  lands  to  trustees  to 
sell,  or  a  direction  to  the  executors  to  sell,  is 
understood  to  pass  the  estate  subject  to  dow- 
er;" and  in  that  case  the  claim  of  dower  was 
allowed  notwithstanding  suoh  a  devise,  as 
well  as  the  provision  made  for  the  wife  by 
the  will.  So,  too,  the  case  of  French  v.  Da- 
vies,  2  Yes.  Jr.  572,  where  a  devise  to  the 
wife  and  others  to  sell  was  held  insufficient 
to  piit  the  wife  to  her  election.  As  illustra- 
tions of  the  second  class  may  be  mentioned 
the  case  of  Bailey  v.  Boyce,  4  Strob.  £q.  S4, 
where  a  testator  gave  to  his  wife  and  an  only 
daughter  each  one  moiety  of  all  his  astato, 
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botli  real  and  personal:  and  it  was  beld  that 
Uie  claim  of  dower  should  be  rejected  as  io- 
eonsistent  with  the  provisions  of  the  will, 
and  conflicting  with  the  evident  intention  of 
the  testator  to  make  an  equal  partition  of  his 
property.  So,  also,  the  case  of  Hair  v.  Gold- 
smitli,  22  S.  C.  566.  where  a  testator  devised 
four-tentlis  of  all  )iis  real  estate  to  his  wife  for 
life,  with  remainder  to  her  daughter;  three- 
tenths  to  the  children  of  his  son;  and  the  re- 
maining three-tenths  to  the  children  of  another 
daughter;  and  it  was  held  that  this  provision 
for  the  wife  was  inconsistent  with  her  claim 
of  dower.  It  will  be  observed  that  in  both 
of  tlie  cases  last  cited  the  devises  were  of  un- 
divided fractional  portions  of  testator's  real 
estate,  and  not  devises  of  separate  and  dis- 
tinct parcels  of  land,  and  hence  the  land  de- 
vised passed  to  the  devisees  as  co-tenants, 
each  being  seised  per  my  and  per  tout  of  the 
entire  premises,  and  therefore  the  widow's 
seizure  by  virtue  of  the  devise,  extending 
over  every  part  of  the  land,  was  inconsistent 
with  her  claim  of  dower.  It  seems  to  me 
that  it  is  upon  this  principle  alone  that  these 
two  cases  can  be  made  consistent  with  the 
numerous  authorities  cited  in  the  cases  above 
referred  to.  This  principle,  however,  can- 
not be  applied  in  the  present  case,  for  here 
tbedevise^  do  not  take  as  co-tenants,  but,  on 
file  contrary,  separate  and  distinct  tracts  of 
land  are  devised  to  each,  and  none  of  the 
devisees  have  any  interest  or  share,  by  the 
terms  of  the  wili,  in  the  tracts  devised  to 
the  others. 

I  am  unabid  to  discover  anything  in  the 
terms  of  this  will  which  necessarily  implies 
that  the  testator  Intended  to  put  his  wife  to 
her  election.  Such  an  intention  cannot  be 
implied  from  the  fact  that  the  devisees  take 
as  co-tenants,  for  such  is  not  the  f^ct.  It 
cannot  l>e  implied  from  the  directions  to  the 
executors  to  sell,  as  is  seen  by  the  cases  of 
Gordon  y.  Stevens,  Adsit  v.  Adsit,  and 
French  v.  Davies,  above  referred  to.  It 
certainly  cannot  be  implied  from  the  fact  that 
the  allowance  of  dower  would  reduce  the 
value  of  the  devises  to  the  other  devisees,  for 
that  happens  in  every  case;  and  I  think  the 
assertion  may  be  safely  ventured  that  not  a 
single  case  can  he  found  in  which  that  fact 
has  t)een  regarded  as  sufficient,  but,  on  the 
contrary,  such  an  idea  has  l>een  distinctly  re- 
pudiated in  many  cases.  Whilden  v.  Wiiil- 
den,  BUey,  £q.  208;  Braxton  t.  Freeman,  6 
Bich.  Law,  85.  In  fact,  every  case  in  which 
dower  has  been  allowed  in  addition  to  the 
provision  of  the  will,  necessarily  repudiates 
such  an  idea.  And,  finally,  it  certainly  ctin- 
not  be  implied  in  this  case  from  the  fact  that 
to  allow  the  dower  would  disturb  the  equali- 
ty provided  for  in  the  will,  for  the  simple 
reason  that  no  such  equality  is  there  provided 
for.  So  far  as  I  can  discover,  there  is  not  a 
word  or  phrase  in  the  will  which  warrants 
the  inference  that  the  testator  intended  to 
make  an  equal  division  among  his  wife  and 
children  or  grandchildren.  He  simply  gives 
to  her  certain  specific  property,  and  certain 


other  speciSo  property  to  his  children  and 
grandchildren,  without  the  slightest  intima- 
tion as  to  what  he  regarded  the  value  of  such 
devises  or  bequests.  Even  the  numl>er  of 
aci-es  of  the  several  tracts  of  land  devised  to 
the  several  beneficiaries  is  not  equal,  and 
there  Is  nothing  whatever  to  show  that  the 
idea  of  equality  was  present  in  the  testator's 
mind  at  the  time  he  was  making  his  primary 
dispositions.  But  when  he  comes  to  dispose 
of  the  remainders,  after  the  life-estates  cre- 
ated, the  intention  of  equality  was  not  only 
entertained  but  plainly  expressed,  showing 
that  when  testator  intended  equality  he  took 
care  to  so  express  his  inteutions.  The  idea, 
therefore,  that  the  testator  intended  to  make 
the  provision  for  his  wife  equal  to  those  made 
for  the  other  objects  of  his  bounty  most  ce» 
tainly  cannot  be  derived  from  the  terms  of 
the  will,  and,  if  it  have  any  foundation  at  all, 
it  must  rest  upon  extraneous  evidence. 

Assuming  for  the  purposes  of  this  case 
only  that  such  evidence  would  be  competent, 
let  us  inquire  into  the  nature  of  the  evidence 
adduced.  So  far  as  the  record  submitted  to 
us  shows,  the  only  evidence  submitted  on 
this  poiut  was  what  is  called  in  the  decree  of 
the  judge  of  probate  "the  appraise  bill  of  tea- 
tator's  estate,"  in  which  the  value  of  the  two 
tracts  of  land  devised  to  the  wife  during  life 
or  widowhood  is  set  down  at  31,422;  the 
value  of  the  ttiree  tracts  to  Mrs.  liobinson, 
at  $1,888;  the  value  of  the  tract  to  children 
of  John  at  $1,345.  By  what  authority  these 
appraisers  undertook  to  put  a  valuation  upon 
the  real  estate  of  the  testator  it  is  difficult  to 
conceive.  The  will  did  not  direct  any  such 
valuation,  and  their  authority,  under  the  stat- 
ute, was  confined  to  an  appraisement  of  the 
personal  estata  Their  act,  tlieref  ore,  in  mak- 
ing this  valuation  of  the  real  estate,  was 
clearly  unofficial,  and  must  be  regarded  as 
simply  the  estimate  of  private  individuals, 
and  as  such  "the  appraise  bill"  was  clearly 
incompetent  evidence  in  this  case  for  any 
purpose.  It  seems  to  me,  therefore,  that 
upon  this  ground,  even  if  there  were  no 
other,  the  judgment 'below  should  be  reversed. 
It  is  said,  iiowever,  that  the  judge  of  probate 
does  not  appear  to  have  rested  his  decision 
upon  this  evidence;  and  iience,  I  suppose, 
even  if  the  evidence  was  incompetent,  it  was 
immaterial,  and  did  not  affect  the  result. 
With  all  deference,  it  seems  to  me  this  is  a 
mistake.  The  decree  of  the  judge  of  probate 
is  set  out  in  the  "case,"  and  in  that  decree 
he  says  this  "appraise  bill"  was  in  evidence; 
and  upon  the  valuations  of  the  several  tracts 
therein  found  he  proceeds  to  make  a  calcula- 
tion for  the  purpose  of  showing  that  to  allow 
the  widow  dower  in  addition  to  the  provision 
made  for  her  in  the  will  would  give  her  grtjat 
advantages  over  the  other  devisees.  What 
influence  this  may  have  had  in  inducing  the 
conclusion  to  which  the  judge  of  prolate  ar- 
rived I  shall  not  undertake  to  conjecture.  I 
find  it  in  his  decree  apparently  as  one  of  the 
reasons  for  his  conclusion,  and  feel  bound  so 
to  regard  it.    What  view  the  circuit  judge 
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took  of  this  matter  does  not  appear,  aa  be 
siroply  affirmed  the  decree  of  the  judge  of 
probate,  in  a  short  order,  without  alluding 
to  this  question,  basing  his  conclusion  upon 
the  case  of  Hair  v.  Goldsmith,  supra.  But, 
even  if  this  testimony  should  be  regarded  as 
competent,  it  seems  to  me  that,  so  far  from 
showing  that  the  testator  intended  equality 
among  the  objects  of  bis  bounty,  it  shows 
exactly  the  reverse.  What  was  the  value  of 
the  testator's  personal  estate  does  not  appear, 
nor  is  the  value  of  the  personalty  bequeathed 
to  the  widow  shown  by  any  evidence  what- 
ever. The  judge  of  probate  says  in  his  de- 
cree: "As  to  the  personal  property,  although 
there  is  no  valuation  placed  upon  it,  yet  it  is 
apparently  true  that  the  bequest  to  petitioner 
is  worth  more  than  the  share  she  would  have 
received  provided  testator  had  died  intestate, 
his  debts  being  first  paid."  If  there  was  no 
valuation  placed  upon  the  personal  property, 
it  is  difficult  to  conceive  how  it  could  appear 
that  the  bequest  to  the  widow  was  of  greater 
value  than  her  share  would  have  been  if  her 
husband  had  died  intestate,  especially  as  the 
record  furnishes  no  intimation  even  as  to  the 
amount  of  testator's  debts.  But,  waiving 
this,  and  taking  the  valuation  of  the  real  es- 
tate as  set  down  in  the  "appraise  bill,"  there 
is  no  equality  either  in  the  number  of  acres 
or  in  their  value.  But  when,  in  addition  to 
this,  it  is  seen  that  by  the  terms  of  the  will 
the  tracts  of  land  devised  to  the  widow  are 
only  given  to  her  during  widowhood,  and 
that  she  acquires  by  such  devise  an  absolute 
estate  in  only  one-third  thereof,  or  about  one- 
ninth  of  the  entire  value  of  the  real  estate,  it 
would  seem  to  be  concluiiive  that  the  idea  of 
equality  was  not  in  the  mind  of  the  testator. 
It  seems  to  me,  therefore,  that  in  no  view  of 
the  case  can  the  petitioner  be  deprived  of  her 
right  of  duwer  by  the  provision  made  for  her 
in  the  will;  and  that  the  result  of  this  decis- 
ion, from  which  I  have  ventured,  with  great 
deference,  to  dissent,  will  be  to  establish  the 
rule  that,  whenever  a  husband,  by  his  will, 
makes  provision  for  bis  wife,  this,  if  ac- 
cepted, will  exclude  her  right  of  dower. 


(82  Oft.  «i) 


Gibson  v.  Carraker. 


{Supreme  Court  of  Oeorgia.   Feb.  20, 1889.) 
Nbw  TbiaI/— Okscbnt. 

1.  The  ovemiUnR  of  a  demurrer  Is  not  ground  for 
granting  a  new  trfaL 

8.  W.,  a  married  woman,  died,  leaving  land, 
which  her  husband  and  minor  children,  her  heirs 
at  law,  took  possession  of  and  worked.  There  was 
no  administrator  at  the  time.  Held,  that  the  crops 
belonged  to  the  husband,  subject  to  a  charge 
against  him  for  rent. 

&  W.  owed  $187.15  balance  of  the  purchase  mon- 
ey for  the  land  on  a  title-bond.  The  price  of  the 
land  was  $500.  The  husband  paid  the  $187. 15  from 
the  proceeds  of  the  crops  of  the  land,  after  her 
death.  Held,  in  a  suit  by  W.'s  administrator 
against  the  maker  of  the  title-bond  for  a  breach  of 
condition,  that,  the  Intestate  having  paid  $313,  the 
recovery  should  be  812-500  of  the  value  of  the  land 
at  the  time  of  the  breach,  with  interest. 

4.  W.  gave  her  note  for  $300  to  one  Q.,  which 
she  was  to  take  up  in  trade,  but  died  when  she  had 


only  taken  up  $S0.  She  gave  O.  a  deed  to  certain 
land  as  security,  he  giving  a  bond  to  reoonvey  on 
payment  of  the  note.  The  husband  of  W.,  after 
her  death,  took  up  the  balance  of  $370,  and  after- 
wards paid  the  $800.  Held,  in  an  action  by  W.'s 
administrator  for  breach  of  the  bond,  that  be  was 
entitled  to  recover  the  value  of  the  premises  at  the 
time  of  the  breach,  with  interest  thereon,  leas  the 
$80. 

5.  In  an  action  for  breach  of  bond  to  convey 
title,  if  plaintiil  alleges  a  demand  he  must  prove 
it,  or  amend  his  declaration,  alleging  tome  suffi- 
cient excuse  for  not  making  demand;  and,  U  de- 
fendant had  before  suit  brought  put  it  out  of  his 
power  to  comply  with  the  demand,  this  wonld  be 
sufficient  excuse,  If  alleged. 

6.  Under  Code  Ga.  i  2IK9,  providing  that  on  a 
breach  of  the  bond  for  title  to  land  the  value  of  the 
premises  at  the  time  of  the  breach,  with  interest 
thereon,  should  be  the  measure  of  damages,  the 
form  of  the  verdict  should  be  the  total  amount  of 
the  value  of  the  land,  and  the  interest  In  toUdo. 

Error  from  superior  court,  Talbot  county; 
Oriosbt  £.  TaouAS,  Jr..  Special  Judge. 

Action  by  A.  P.  Carraker,  as  administra- 
tor of  E.  M.  Wimberly,  deceased,  against 
T.  N.  Gibson,  for  breach  of  a  bond  for  title 
made  by  him  to  Wimberly.  Judgment  for 
plaintiff,  and  defendant  brings  error.  The 
fifth  ground  of  motion  for  new  trial  was 
made  to  the  following  portion  of  the  court's 
charge:  "If,  from  the  testimony,  you  should 
believe  that  defendant  did  make,  execute,  and 
deliver  to  Mrs.  E.  M.  Wimberly,  when  in  life, 
the  two  bonds  aforesaid,  as  alleged  in  plain- 
tiff's declaration;  that  Mrs.  Wimbei'ly  died  in 
the  possession  of  these  lands,  holding  under 
these  Irands  for  titles,  and  leaving  A.  P. 
Wimberly,  ber  husband,  and  her  children  in 
possession  of  the  same,  and  her  children  at 
the  time  being  minors, — then,  at  her  death, 
whatever  title  Mrs.  E.  M.  Wimberly  had  to 
these  lands,  it  immediately  descended  to  her 
heirs  at  law.  Her  heirs  at  law  held  the  same 
as  tenants  in  common,  the  husband  of  in- 
testate being  one  of  said  co-tenants,  and  the 
natural  guardian  of  his  minor  children,  in 
the  absence  of  a  legal  guardian ;  and  if,  as  such 
co-tenant  and  natural  guardian,  he  with  the 
crops  and  effects  raised  on  said  lands  paid 
said  notes  dui'  said  Gibson  by  the  estate  of 
said  E.  M.  Wimberly,  then  such  payment 
was  payment  by  the  estate  of  E.  M.  Wim- 
berly, and  defendant  should  have  made  titles 
to  said  lands  to  the  heirs  of  said  E.  M.  Wim- 
I)erly.  The  court  requests  you,  gentlemen, 
to  look  to  the  written  and  oral  testimony,  and 
say  from  the  evidence  in  what  capacity  and 
with  whose  effects  said  A.  P.  Wimberly  paid 
off  said  indebtedness  of  E.  M.  Wimberly  to 
T.  N.  Gibson.  If,  from  the  testimony,  you 
should  find  that  A.  P.  Wimberly,  as  co-ten- 
ant in  common  and  natural  guardian  of  his 
minor  children,  paid  off  said  indebtedness  of 
E.  M.  Wimberly  to  T.  M.  Gibson  with  the 
money  and  effects  raised  from  these  lands, 
then  that  was  payment  by  ber  estate  and  heirs, 
and  Gibson,  under  his  condition  in  his  bonds 
for  titles,  should  have  made  the  titles  to  the 
same  to  the  heirs  at  law  of  E.  M.  Wimberly. 
to  be  administered,  if  required,  under  the 
laws  of  this  state." 

/.  M.  Matthew*  and  0.  J.  Thornton,  for 
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plaintiff  In  eitw.    Martin  dk  WoniU  and 
Peabody  di.Bratmon,  for  defendant  in  error. 

Simmons,  J.  A.  P.  Carraker.  as  the  ad- 
ministrator of  the  estate  of  Mrs.  £.  M.  Wim- 
berlj,  brought  suit  in  Talbot  superior  court 
against  T.  N.  Gibson,  to  recover  damages 
arising  from  the  breach  of  two  lx>nd8  for 
titles  to  land,  made  by  Gibson  to  his  intestate, 
Mrs.  Wimljerly.  in  her  life-time.  It  appears 
from  the  testimony  in  the  case  that  on  the 
26th  day  of  November,  1877,  Gibson  sold  to 
Mrs.  Wimberly  82  acres  of  land  in  and  ad- 
joining the  village  of  Centreville  in  said 
county,  for  the  price  of  5500.  All  of  the 
pnrcliase  money  was  paid  except  $187.15,  for 
wliich  Mrs.  Wimberly  gave  lier  note,  and  at 
the  suiiie  time  Gibsun  gave  her  his  bond  for 
titles  in  the  sum  of  §1,000.  conditioned  to 
make  ber  titles  to  tlie  land  upon  tlie  payment 
of  the  note  of  9187.15.  Gibson  brought  suit 
on  this  note,  and  recovered  judgment  at  the 
Sq>tember  term,  1879,  for  the  principal,  in- 
terest, and  costs,  which  judgment  remained 
unpaid  at  the  date  of  the  death  of  Mrs.  Wim- 
berly. in  March.  1880.  On  the  3d  of  Febru- 
ary. 1880,  Mrs.  Wimberly,  desiring  to  obtain 
supplies  from  Gibson  to  run  ber  farm  for 
that  year,  made  and  delivered  to  Gibson  a 
note  for  $300,  and  to  secure  the  payment  of 
the  same  executed  and  delivered  to  bim  a 
deed  to  100  acres  of  land,  known  as  the  "east 
half  of  the  Johnson  lot,"  adjoining  the  land 
previously  purchased  by  her  from  Gibson. 
At  the  same  date  Gibson  executed  and  deliv- 
ered to  her  his  bond  for  titles  in  the  sum  of 
$600,  conditioned  to  make  her  a  quitclaim  title 
to  said  land  when  she  should  pay  the  note  for 
$300.  In  about  one  month  thereiifter,  Mrs. 
Wimberly  died,  having  taken  up  only  about 
$30  worth  of  supplies  on  the  $300  note.  Aft- 
w  the  death  of  Mrs.  Wimberly,  her  husband 
and  nine  minor  children  remained  upon  the 
fiann,  and  ran  the  same,  and  in  the  fall  of  the 
year  1880  paid  up  the  judgment  which  was 
outstanding  against  Mrs.  Wimberly  at  her 
death,  and  which  was  for  the  balance  of  the 
purchase  money  of  the  82  acres  of  land  pur- 
chased in  1877,  with  the  cotton  raised  on  the 
farm,  and  in  the  fall  of  1881  paid  up  the  note 
tor  $300,  which  she  had  given  to  get  supplies 
in  February,  1880,  and  to  secure  which  she 
had  given  a  deed  to  the  Johnson  land,  and 
also  paid  interest  thereon  at  the  rate  of  18 
per  cent,  per  annum.  In  1882,  Gibson  pur- 
chased an  execution  against  A.  F.  Wimberly, 
who  was  the  husband  of  Mrs.  £.  M.  Wim- 
berly, which  had  been  sued  out  against  A. 
P.  Wimberly  by  Salsbury,  Respess  &  Co. 
tn  the  year  1876,  for  about  $1,000  principal 
and  interest,  Gibson  paying  tlierefor  about 
$100.  In  order  to  secure  its  payment  to  him 
by  A.  P.  Wimberly,  Gibson  agreed  to  and 
did  execute  to  said  A.  P.  Wimberly  deeds  to 
both  tracts  of  land,  to-wit,  the  82  acres  which 
Mrs.  Wimberly  purchased  from  him  in  1877, 
and  the  100  acres  which  she  had  deeded  to 
bim  in  1880  to  secure  the  $300  note  for  sup- 
plies; and,  at  the  same  time  that  Gibson  con- 


veyed, Wimberly  made  a  deed  to  one  E.  N. 
Stanley,  who  furnished  the  money  wxtb 
which  to  pay  off  the  Salsbury,  Respess  &  Ca 
execution  which  Gibson  held  against  Wim- 
berly; and  it  is  alleged  that  at  the  same  time 
Gibson  got  pay  a  second  time  for  the  judg- 
ment of  $187.15  and  interest,  which  he  re- 
covered against  Mrs.  Wimberly  in  ber  life- 
time. In  February,  1885,  N.  P.  Carraker. 
who  was  the  public  administrator  of  the 
county,  was  duly  appointed  and  qualified  as 
administrator  on  the  estate  of  Mrs.  E.  M. 
Wimberly,  and  took  charge  of  her  estate,  in- 
cluding the  lands  before  mentioned.  A.  P. 
Wimberly  having  failed  to  pay  Stanley  the 
money  borrowed,  the  latter  had  brought  suit 
in  the  United  States  court,  and  recovered 
judgment,  and  sold  the  lands  at  marshal's 
sale.  Soon  after  Carraker  took  possession  of 
tlie  lands,  ejectment  was  brought  against  bim 
by  Stanley,  and  on  the  trial  of  the  case  judg- 
ment was  rendered  in  favor  of  Stanley,  and 
Carraker,  as  administrator,  was  ousted; 
whereupon  he  brought  his  suit  against  Gib- 
son for  the  breach  of  his  bonds  made  to  Mrs. 
Wimberly,  his  intestate.  After  the  filing  of 
the  suit,  Carraker  resigned  his  office  of  coun- 
ty or  public  administrator,  but  did  not  resign 
as  administrator  of  the  estate  of  Mrs.  Wim- 
berly. Under  the  charge  of  the  court,  the 
jury  returned  a  verdict  for  the  plaintiff  for 
$1,420.  with  interest  from  March  7, 1883. 
The  d(»(endant  made  a  motion  for  a  new  trial 
on  the  several  grounds  set  out  therein,  which 
motion  was  overruled  by  the  court,  and  be 
excepted. 

1.  One  of  the  points  made  in  the  motion 
for  a  new  trial  is  that  the  court  erred  in 
overruling  the  demurrers  to  the  declaration. 
We  have  repeatedly  decided  that  tlie  overrul- 
ing of  the  demurrer  to  the  declaration  is  not 
a  g^ood  ground  in  a  motion  for  a  new  trial. 
If  we  were  called  upon,  however,  todecide  up- 
on these  demurrers,  we  would  say  that  the 
court  did  right  in  overruling  them.  We  do 
not  think  that  a  public  administrator,  when 
he  resigns  that  office,  thereby  resigns  his  ad- 
ministratorship upon  an  estate  of  which  he 
has  been  appointed  administrator,  but  that 
he  continues  as  administrator  on  that  partic- 
ular estate  until  he  is  removed  by  the  ordi- 
nary, or  resigns  the  administration  upon  that 
particular  estate,  and  bis  resignation  is  ac- 
cepted by  the  ordinary.  We  also  think  that 
he  had  n  right  to  bring  this  action  for  dam- 
ages on  the  breach  of  this  bond.  It  is  a  per- 
sonal action  which  survived  his  intestate,  and 
should  have  been  brought  by  ber  administra- 
tor! and  not  by  her  heirs  at  law. 

2.  We  think  the  exception  taken  to  the 
charge  of  the  court  in  the  fifth  ground  of  the 
motion  is  well  founded.  The  court  instruct- 
ed the  jury,  in  substance,  that  if  Gibson  had 
made  to  Mrs.  Wimberly  a  bond  for  titles  to 
the  Jones  place,  and,  after  her  dfath,  her 
husband  took  charge  of  said  laud,  and  made 
crops  thereon,  and  with  the  proceeds  of  this 
crop  paid  the  balance  due  on  the  land  from 
Mrs.  Wimberly  to  Gibson,  this  was  a  pay- 
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ment  by  the  beira  of  Mrt.  Wimberiy;  and,  if 
Gibson  refused  to  make  her  heirs  the  deed  to 
the  lands,  this  was  a  breach  of  his  bond,  and 
her  administrator  could  recover  the  whole 
amount  of  damages,  with  interest.  Under 
the  facts  of  this  case,  we  think  this  instruc- 
tion was  erroneous.  It  appears  from  tlie  ev- 
idence that  Mrs.  Wlmberly,  when  she  died, 
owed  Gibson  8187.15  on  the  Jones  place, 
having  paid  $312.85.  After  her  death,  Wim- 
berly,  by  his  own  labor  and  that  of  his  minor 
children,  made  a  crop,  and  paid  this  balance. 
The  court  instructed  the  jury  that  the  pro- 
ceeds of  this , crop  belonged  to  the  estate  of 
Mrs.  "Wimberly.  We  do  not  think  so.  Aft- 
er her  death,  her  husband  and  children  were 
her  heirs  at  law,  and,  there  being  no  admin- 
istrator at  that  time,  had  a  right  to  take  pos- 
session of  these  lands,  and  to  work  the  same. 
Johnson  v.  Johnson,  5 S.  E.  Rep.  629,  (October 
term,  1887.)  All  the  childr«ii  being  minors, 
their  father  was  entitled  to  their  labor,  and 
whatever  was  made  by  their  labor  and  his 
belonged  to  him,  subject,  of  course,  to  the 
charge  against  him  for  rent.  The  facts  al- 
lege In  this  declaration,  properly  construed, 
make  this  an  equitable  action,  and  the  ad- 
ministrator is  only  entitled  to  recover  upon 
equitable  principles.  If,  therefore,  with  the 
proceeds  of  this  crop,  the  father  paid  the 
$187.15, — ^the  balance  of  the  purchase  money 
of  the  Jones  place, — ^the  administrator,  in  an 
equitable  suit  against  Gibson  for  the  breach 
of  the  bond,  would  not,  in  our  opinion,  be 
entitled  to  recover  the  whole  amount, '  as 
charged  by  the  court,  but  should  recover  in 
proportion  to  the  amount  which  had  been 
paid  by  his  intestate;  or.  In  other  words,  the 
amount  to  l>e  apportioned  Is  the  value  of  the 
land  at  the  time  of  the  breach.  The  share  of 
the  plaintiff  in  that  valoe  is  regulated  by  the 
proportion  of  the  purchase  money  which  the 
plaintiff's  intestate  paid,  as  compared  with 
what  she  did  not  pay.  Thus,  the  whole  pur- 
chase money  being  S500,  and  she  having 
paid  8312,  the  recovery  should  be  312-500  of 
the  value  of  the  land  at  the  time  of  the 
breach,  with  interest  thereon  from  the  time 
of  the  breach. 

8.  It  appears  also  that,  before  the  death  of 
Mrs.  Wimberly,  she  gave  her  note  to  Gibson 
for  8300,  which  she  was  to  take  up  in  trade; 
but  when  she  died  she  had  only  taken  up  830. 
It  seems,  however,  tliat  Gibson  kept  the 
note,  and  allowed  Wlmberly,  the  husband,  to 
take  up  the  balance, — 8270, — and  that  Wim- 
berly afterwards  paid  Gibson  the  whole  8300. 
In  a  suit  for  the  breach  of  the  Iwnd  given  .to 
reconvey  the  Johnson  land,  we  do  not  think 
that  the  estate  of  Mrs.  Wimlierly  should  be 
charged  with  more  than  830;  8270  was 
clearly  the  debt  of  Wimberly,  the  husband. 
Gibson  had  no  right  to  charge  that  amount 
to  the  estate  of  Mrs.  Wiml>erly,  nor  ought  he 
to  have  credit  for  it  in  this  suit.  All  the 
credit  that  be  should  tie  allowed  is  the  830 
which  Mrs.  Wimlserly  had  taken  up  before 
she  died.  Mrs.  Wimberly  not  having  pur- 
chased the  Johnson  land  from  Gibson,  but 


having  made  him  a  deed  thereto  to  secure 
the  note  of  8300,  and  liaving  drawn  only  830 
on  the  note,  we  think  that  the  measure  of 
damages  in  this  branch  oftiiecase,  under  the 
facts  disclosed  by  this  record,  is  the  value  of 
the  premises  at  the  time  of  the. breach  of  the 
liond,  with  interest  thereon,  less  the  830  to 
be  deducted  therefrom.  With  this  rule  ap- 
plied by  the  court  on  the  next  trial,  we  do 
not  think  there  will  be  any  diiBoulty  In  arriv- 
ing at  a  just  and  proper  verdict. 

4.  The  general  rule  as  to  the  necessity  of 
a  demand  in  cases  like  this  Is  as  stated  by  the 
court  in  its  charge  to  the  juiy.  In  this  case, 
however,  the  plaintiff,  in  his  declaration,  al- 
leged a  demand,  and  he  should  t>e  compelled 
to  stand  on  that  all^^tion,  or  to  amend  bis 
declaration,  if  he  is  unable  to  prove  the  de- 
mand, and  allege  some  sufficient  excuse  why 
no  demand  was  made.  Of  course,  if  the  de- 
fendant had  put  it  out  of  his  power,  before 
this  salt  was  brought,  to  comply  with  the 
demand,  and  this  should  be  alleged  in  the 
declaration,  it  would  be  sufficient. 

5.  The  jury  found  in  their  verdict  81>420. 
with  interest  from  March  7,  1883.  The 
plaintiff  in  error  excepted  to  this  form  of 
verdict.  While  we  would  not  grant  a  new 
trial  in  this  case  if  this  were  the  only  error, 
yet,  as  it  is  complained  of  in  the  motion  for 
a  new  trial,  we  will  say  that  the  form  of  the 
verdict  is  wrong.  This  is  not  a  suit  for  a 
debt,  where  it  is  sought  to  recover  principal 
and  interest.  It  is  a  suit  for  damages  by 
reason  of  the  breach  of  a  bond;  and,  while 
the  Code  says  (section  2949)  that  "upon  a 
breach  of  a  bond  for  title  to  land,  the  value 
of  the  premises  at  the  time  of  the  breach, 
with  interest  thereon,  should  be  the  measure 
of  damages,"  It  does  not  mean  thereby  that 
the  two  amounts  shall  be  returned  separate- 
ly by  the  jury.  It  means  that  the  jury  shall 
ascertain  the  value  of  the  land  at  tlie  time  of 
the  breach,  and  calculate  Interest  thereon 
from  the  time  of  the  breach  to  the  verdict, 
and  return  the  total  amount  in  solido,  as  a 
measure  of  damages.  The  plaintiff  is  enti- 
tled to  recover  the  value  of  the  land  at  the 
time  the  defendant  refuses  to  make  title,  and, 
as  additional  damages,  the  interest  oh  that 
value  up  to  the  time  of  the  verdict,  and  the 
whole  should  be  returned  by  the  jury  in  one 
amount,  as  damages.  This,  in  onr  opinion, 
is  the  proper  form  of  verdict  in  such  a  case 
as  this.    Judgment  reversed. 


Jaokbon  v.  Statb. 


(82  Ga.  449) 


(Supreme  Court  of  Oeorgla.    March  18, 1S88.) 

MdBDKB— MaNSLAOOHTKB— iNSTBUOnONS. 

On  a  murder  trial,  defendant's  theory  was,  that 
deceased  was  the  aggfressor,  and  defendant  ac- 
cidentally stabbed  h&i,  and  that  the  offense  was 
involuntary  manslaughter,  or  at  least  not  higher 
than  voluntary  manslaughter.  The  court  charged 
that  if  defendant  stabbed  intentionaUy,  though 
not  intending  to  kill,  it  was  not  voluntary  man- 
slaaghter,  but  be  was  responsible  for  ta»  ooo- 
■equences:  and  that,  if  the  stabbing  killed,  the  law 
would  hold  him  to  the  intention  to  Kill,  umess  the 
evidence  showed  that  there  was  ^o  suoh  Intention, 
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etc  Hiekt  error,  as  ignoring  defendant's  theory, 
since,  If  deceased  attempted  to  infllot  a  serious  in- 
joiy  on  defendant,  or  if  there  were  circumstaaoes 
to  justify  excitement  of  passion,  or  to  exclude  all 
Idea  of  deliberation  or  malloe,  defendant  would 
not  be  gafHj  of  maider,  even  if  he  Intended  to 
kill. 

Error  from  superior  coart,  Decatur  county; 
Bower,  Judge. 

One  Jackson,  convicted  of  murder,  brings 
enrar. 

DotuUdton  <ft  Hatoe$,  for  plaintiff  in  error. 
W,  N.  Spenee,  Sol.  Qen.,  for  the  State. 

SiMHOMS,  J.  Jackson  was  convicted  of  the 
crime  of  murder.  The  evidence  for  the 
stale  shows  that  he  and  one  WUIiams  had  a 
qoarrel,  and  that  Jaclcson  stabbed  VTilliams. 
who  died,  two  or  tliree  weeks  thereafter, 
from  the  effects  of  the  wound.  The  state's 
evidence  would  seem  to  indicate  that  Jack- 
son was  not  justiflable  in  the  stabbing,  and 
there  were  not  such  mitigating  circum- 
stances as  to  reduce  the  offense  from  murder 
to  manslaughter.  The  evidence  for  the  de- 
fendant shows  that  Williams,  the  deceased, 
was  the  aggressor,  and  passed  the  flrst  insult, 
and  ttiat  he  made  ^n  assault  upon  Jackson, 
and  threw  him  out  of  the  house,  and  caught 
him  around  the  body,  and  endeavored  to 
throw  him  upon  the  ground,  and  tliat  during 
this  scuffle  be  was  stabbed  by  Jackson. 
Jackson,  in  his  statement,  said  that  in  his 
effort  to  free  himself  from  Williams  he  un- 
intentionally stabbed  him.  The  court  charg- 
ed the  jury  as  follows:  "If  the  defendant 
did  the  stabbing  intentionally,  tliough  he 
may  not  have  intended  it  to  kill  Williams, 
yet  if  he  intended  to  stab  him,  and  it  killed 
him,  it  would  not  be  voluntary  manslaugh- 
ter, but  be  would  be  responsible  for  the 
consequences  of  the  stab,  though  he  might 
not  have  intended  for  the  stab  to  kill  Will- 
lama.  If  one  stab  another  intentionally,  he 
mast  take  the  consequences  of  the  stab, 
whether  be  intended  to  kill  or  not.  If  the 
stabbing  he  did  killed,  the  law  would  hold 
bim  to  the  intention  to  kill,  unless  there  be 
evidence  that  would  fully  satisfy  the  jury 
that  there  was  no  sneh  intention.  It  is  con- 
tended by  the  defendant  ttiat  he  madeaback- 
Imnded  lick  at  Williams,  and,  if  he  cut  him, 
be  cut  him  in  tlist  way,  and  that  he  had  no 
intentlonof  cutting  or  of  Idlling  him.  If  be 
made  a  back-handed  lick,  and  intended  there- 
by to  stab  Williams,  and  did  stab  him,  he 
would  be  responsible  for  the  consequences  of 
the  stab,  whether  be  intended  for  It  to  kill 
at  not.  Persons  are  not  allowed  to  form  a 
eeeret  intention,  not  to  kill  a  man,  and  stab 
bim  in  a  fatal  place,  and  produce  death,  and 
not  be  responsible  for  it;  they  must  ti&e  the 
oonseqnenees  of  their  acts.  If  the  jury  be- 
lieve that  he  intended  to  stab  him,  he  could 
not  be  found  guilty  of  involuntary  man- 
slanghter,  bat  would  be  responsible  for  the 
conseqaences  of  the  stab,  under  the  rules 
given  in  charge."  We  think  the  charge  was 
erroneoos.  The  tlieory  of  the  defendant  was 
that  the  offense  was  involuntary  manslaugh« 


ter,  at  least  not  of  a  nigher  grade  than  vol- 
untary manslauf^ter.  This  theory  was  en- 
tirely Ignored  by  the  court  in  its  charge. 
We  think  that  if  Williams,  the  deceased,  had 
made  an  actual  assault  upon  Jackson,  or  had 
attempted  to  commit  a  serious  personal  injury 
on  Jackson,  or  if  there  were  other  equivalent 
circumstances  to  justify  the  excitement  of 
passion,  and  to  exclude  all  idea  of  delibera- 
tion or  malice,  either  express  or  implied,  and 
Jackson  had  stabbed  him,  and  he  had  died 
from  the  wound  thus  inflicted,  it  would  not 
have  been  murder,  but  voluntary  manslaugh- 
ter,- although  Jackson  had  intended  to  kill 
Williams  when  he  stabbed  bim.  Under  these 
drcumstanoes  a  man  may  kill  another  inten- 
tionally, and  not  be  guilty  of  murder.  This 
view  of  the  law  the  court,  in  the  charge 
above  set  out,  excluded  entirely  from  the 
consideration  of  the  jury,  instructing  them, 
in  substance,  that  if  .Tackson  stabbed  Will- 
iams intentionally  it  would  not  be  voluntary 
manslaughter,  and  intimating  that  it  would 
be  murder.  These  views  not  having  been 
presented  to  the  jury  by  the  court,  the  de- 
fendant was  deprived  of  the  theory  of  hisde* 
fense.  The  view  presented  by  the  court,  in 
the  abstract,  is  correct,  viz.,  that  if  a  man 
without  any  provocation  wantonly  and  reck- 
lessly stab  another  without  any  intention  to 
kill  him,  he  would  be  responsible  for  the  con- 
sequences of  the  act;  but  we  think  that  this 
principle  ought  to  have  been  qualiQed  by  the 
oonrt  in  the  charge  aliove  excepted  to,  when 
he  was  applying  this  principle  to  the  real 
facts  in  the  case.    Judgment  reversed. 

(O  Qa.  149) 

CoLSS  tt  al.  V,  Obxtral  Railboad  ft 
Bankinq  Co. 

(£hip7«me  Court  of  Georgia.    Maroh  1, 1839.) 
Vxarcra  o*  Aonoxs— CAaaiaits. 

1.  An  action  for  the  refusal  br  a  railroad  com- 
pany to  issue  a  through  bill  of  lading  over  its  road 
and  to  a  point  on  the  line  of  a  connecting  carrier 
should  be  brought  in  the  county  where  the  refusal 
occurred,  that  u,  the  point  of  snipmant,  or  In  the 
county  of  the  defendant's  residence. 

3.  l^ne  amended  petition  allesed  that  defendant 
agreed  to  carry  the  goods  to  the  terminus  of  its 
line ;  that^  after  they  had  been  shipped  in  car-load 
lots  plaintiffs  requested  defendant's  agent  at  its 
terminus  to  liave  the  goods  transfenred  in  the 
same  cars  to  the  road  of  the  connecting  carrier,  to 
be  by  it  carried  to  tiielr  destination,  wuch  request 
was  refused.  Held  that,  as  the  defendant  had 
completed  its  contract,  the  petition  showed  no 
breach  of  a  contract  at  the  terminus  of  the  road 
that  wonld  give  the  court  of  that  county  Juriadio- 
tlon  of  an  action. 

Error  from  superior  court,  Dougherty 
county;  Bower,  Judge. 

Action  by  Coles,  Slmpkins  ft  Co.  against 
the  Central  Bailroad  ft  Banking  Company  of 
Georgia.  Judgment  for  defendant,  and 
plaintiffs  bring  error. 

Goodyear  &  Kay  and  D.  H,  Pope,  tat 
plaintiffs  in  error.  Lawton  <&  Ctmningham, 
Lyon  di  Bstet,  and  W.  T.  Jones,  for -defend- 
ant In  error. 

BuiHONS,  J.  The  plaintiffs  in  error  were 
merchants  doing   busiuess   in  the  city  of 
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Brunswick.  They  purchased  a  large  quan- 
tity of  cotton  in  the  intnilor  of  the  state, 
along  the  line  of  the  defendant's  railroad. 
They  sought  to  have  this  cotton  shipped  in 
car-load  lots,  from  the  stations  where  pur- 
chased, to-wit,  Americus,  Cuthbert,  and 
other  places  along  the  line  of  the  defend- 
ant's road,  and  over  the  Brunswick  &  West- 
em  Railroad  to  Brunswick.  The  defendant 
would  only  give  a  bill  of  lading  over  its  own 
line  to  Albany,  the  terminus  of  its  road,  and 
charged  local  rates  therefor.  On  this  state 
of  facts,  the  plaintiffs  brought  their  action 
for  damages  against  the  defendant  in  the 
county  of  Dougherty,  the  terminus  of  the 
defendant's  road.  The  action  seems  to  have 
been  based  upon  the  refusal  of  the  defendant 
to  issue  to  the  plaintiffs  a  through  bill  of 
lading  over  its  own  line,  and  over  the  Bruns- 
wick &  Western  Railroad,  to  Brunswick. 
The  defendant  demurred  to  this  declaration, 
and  one  of  the  grounds  of  the  demurrer  was 
that,  under  the  facts  alleged  in  the  declara- 
tion, the  superior  court  of  Dougherty  county 
had  no  jurisdiction.  The  plaintiffs  then 
amended  their  declaration,  and  alleged,  in 
substance,  that  after  this  cotton  had  been 
shipped  in  oar-load  lots,  and  before  its  ar- 
rival at  Albany,  they  had  notiSed  the  agent 
of  the  defendant  at  Albany  that  said  cotton 
was  coming,  and  request^  that  said  cotton 
should  be  transferred  in  the  same  cars  from 
the  defendant's  road  to  the  Brunswick  & 
Western  Railroad,  so  that  it  might  be  car- 
ried in  the  same  cars  over  the  latter  road  to 
Brunswick;  that  after  said  cotton  arrived  in 
Albany,  the  same  request  was  made,  and 
that  the  defendant,  through  its  agents,  re- 
fused to  comply  with  said  request.  The  de- 
fendant objected  ^to  this  amendment  on  the 
ground  that  it  was  a  new  cause  of  action ; 
but  the  court  overruled  the  objection,  and 
allowed  the  amendment.  The  defendant  re- 
newed its  demurrer  to  the  action  for  want  of 
jurisdiction.  The  court  sustained  the  de- 
murrer and  dismissed  the  esse.  The  plain- 
tiffs excepted  to  the  ruling  and  judgment  of 
of  the  court,  and  brought  the  case  here  for 
review.  The  defendant  filed  a  cross-bill  of 
exceptions,  and  alleged  that  the  court  erred 
in  allowing  said  amendment,  because  it  was 
a  new  cause  of  action.  The  gist  of  this  ac- 
tion, in  the  original  declaration,  was  the  re- 
fusal of  the  defendant  to  issue  a  through  bill 
of  lading  over  its  own  line  and  the  line  con- 
necting its  road  with  Brunswick.  Accord- 
ing to  the  allegations  in  the  declaration,  this 
refusal  did  not  occur  in  the  county  wliere  the 
suit  was  brought,  but  in  other  counties,  and 
we  agree  with  the  trial  judge  that  the  suit 
ought  to  have  been  brought  either  in  those 
counties  where  the  defendant  refused  to 
make  a  contract  with  the  plaintiff,  or  in 
Chatham,  the  residence  of  the  defendant. 
There  was  no  allegation  in  the  original  dec- 
laration which  would  give  jurisdiction  to  the 
court  in  Dougherty  county,  nor  do  we  think 
that  the  amendment  alleged  such  facts  as 
would  give  the  court  jurisdiction.    If  the 


defendant  had  made  with  the  plaintiffB  a 
contract  whereby  it  had  agreed  to  ship  this 
cotton  from  Americus  to  Brunswick,  and, 
when  the  cotton  arrived  at  Albany  in  Dough- 
erty county,  had  failed  and  refused  to  trans- 
fer the  cars  from  its  road  to  the  Brunswick 
&  Western,  that  would  have  been  a  breach 
of  its  contract,  and  an  action  could  have 
been  brought  in  Dougherty  county  on  that 
breach.  But  there  was  no  contract  of  that 
kind  made  between  these  parties,  and  there- 
fore there  was  no  breach  of  a  contract  in  the 
county  of  Dougherty.  The  defendant  had 
carried  out  its  part  of  the  contract  by  trans- 
porting the  cotton  from  Americus  and  other 
cities  to  the  city  of  Albany.  The  amend- 
ment, therefore,  did  not  cure  the  defect  in 
the  original  declaration. 

As  the  judgment  in  the  original  bill  of  ex- 
ceptions is  affirmed,  it  is  unnecessary  to  pass 
upon  the  question  made  in  the  cross-bill. 

Judgment  afUrmed. 


(82  Oa.  2t1) 

BuBNETT  et  al.  V.  Neves. 
(/Supreme  Court  of  Oeorffla.    March  1, 1889.) 

N>w  TAiAi. 
It  Is  within  the  discretion  of  the  trial  conrt  to 
grant  a  new  trial  for  newly-discovered  evidence ; 
and  where  no  point  is  made  that  the  Dewly-disoov- 
ered  evidence  would  not  have  been  admissible  un- 
der the  pleas  as  they  stood  at  the  trial,  his  decis- 
ion will  not  be  disturbed.    ' 

Error  from  superior  court,  Clay  county; 
Clabke,  Judge. 

Scott  dt  Dillard,  for  plaintifEs  in  error. 
J,  D.  Ranibo  and  HarriMon  (6  Pellet,  tor 
defendant  in  error. 

SiHUOMS,  J.  Burnett  and  Ingrfaam,  for 
the  use  of  Travers  &  Co.,  sued  J.  G.  Neves 
on  a  promissory  note.  The  jury  returned  a 
verdict  for  the  plaintiffs.  The  defendant 
moved  for  a  new  trial,  upon  the  several 
grounds  set  out  in  his  motion.  Among  the 
grounds  was  one  upon  the  newly-discovered 
evidence  of  one  Brown.  On  this  groand  the 
court  below  granted  a  new  trial,  and  the 
plaintiffs  excepted,  and  brought  the  case 
here. for  review. 

The  only  pleas  of  the  defendant  In  the 
court  below  were  the  general  issue  and  fail- 
ure of  consideration.  The  newly-discovered 
evidence  of  Brown  ts  that  the  guano  was  not 
branded  and  tagged  as  the  law  requires,  and 
this  evidence  would  not  have  been  admis- 
sible under  the  pleas  in  the  case.  This  point, 
however,  was  not  made  before  us.  a!s  it  is 
within  the  discretion  of  the  trial  judge  to 
grant  a  new  trial  upon  newly-discovered  evi- 
dence, and  no  point  being  made  as  to  his 
power  to  grant  it  upon  newly-discovered  evi- 
dence which  would  not  have  been  admissible 
under  the  pleas  as  they  stood  at  the  time  of 
the  trial,  we  affirm  the  judgment  in  this  case. 

Query:  Has  the  judge  power  to  grant  a 
new  trial  upon  newly-discovued  evidence 
which  would  be  inadmissible  nnder  the  pleas 
pleaded  at  the  time  of  the  trial?    See  liindr; 
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T.  Baugnon,  36  Amer.  Dec.  606:  Cox  t.  Beth- 
any, b  Mart.  (N.  S.)  471. 
Jodgment  afiSnued. 


(82  Ga.  at) 

Savaknah.  F.  &  W.  B.  C!o.  e.  Watts. 

(Supreme  Court  of  Georgia.    Marcb  J,  1889.) 

Railboad  Compasiks — liijxntr  to  Fassbnqsr. 

In  a  suit  against  a  railroad  company  for  per- 
sonal injorieo,  it  app«u«d  that  plaintiff  was  a  pas- 
senger on  defendant's  train.  Just  before  the  train 
reached  plaintifTs  station,  the  conductor  called 
out  the  name  of  the  station,  and  notified  him 
that  the  train  would  stop  there.  When  the  train 
had  passed  by  the  platform  165  yards,  plaintiff 
Jumped  off  on  an  emMnkment,  and  broke  his  leg. 
After  he  jumped,  the  train  stopped,  and  ran  bade 
on  a  side  traclc.  Held,  that  a  nonsuit  should  have 
been  granted. 

Error  from  Baperioi  court,  Thomas  coun- 
ty; Hansell,  Judge. 

Action  by  one  Watts  against  the  Savan- 
nah, Florida  &  Western  Railroad  Company, 
to  recover  damages  for  personal  injuries  sus- 
tained in  jumping  from  defendant's  train. 
Judgment  for  plaintift,  and  defendant  brings 
error. 

A.  T,  Molntyre,  tot  plaintiff  in  error. 
W.  M.  Hammond,  for  defendant  in  error. 

SiiiMONS,  J.  Watts  sued  the  railroad  com- 
pany for  damages.  On  tlie  trial  he  testified 
to  the  following  state  of  facts:  "On  October 
6.  1884, 1  was  a  passenger  from  Thomasville 
to  Cairo,  and  had  paid  for  a  ticket  to  Cairo. 
Was  going  there  to  go  home.  Was  going  to 
my  place  of  business.  The  train  reached 
Cairo  about  S  p.  Ji.  I  was  hurt  in  getting 
off  the  train  at  CiUro.  A  bone  in  my  left  leg, 
jost  above  my  ankle,  was  broken.  The  hurt 
happened  by  my  jumping  off.  I  made  an 
effort  to  get  off,  to  get  home.  As  we  ap- 
proached the  station,  signal  to  stop  was  made 
with  the  bell.  The  conductor  called  out 
•  Ciiiro.'  Didn't  stop  stUl.  After  I  got  off, 
train  hsd  slacked,  but  got  a  little  faster.  It 
was  going  utraut  three  miles  an  hour  when  I 
got  off.  Thought  I  wouldn't  hurt  myself  by 
jumping.  I  was  compelled  to  get  off  for 
business.  Train  whs  going  west  towards 
Chattahoochee.  From  the  rate  it  was  going 
at  the  timet  and  all  the  circumstances  around 
me,  I  thought  it  prudent  for  me  to  get  off 
when  I  did.  I  was  careful  in  doing  so,  and 
would  have  done  so  safely,  but  I  jumfted  on 
the  slant  of  a  little  embankment  about  four 
feet  high,  and  my  leg  was  broken.  When 
we  neared  Cairo,  the  conductor  called  out 
'Cairo.'  Conductor  notifled  me  they  were 
going  to  stop  at  Cairo.  I  got  up,  and  walked 
to  the  platform.  After  the  train  was  165 
yards  from  the  platform,  I  jumped  off  on  the 
embankment.  After  I  jump«],  the  train 
stopped,  and  backed  back  on  the  side  track. 
It  went  to  the  other  end  of  the  switch,  and 
backed  back.  If  I  had  waited  a  minute  or 
so  I  could  have  gotten  off  without  injury. 
This  was  a  fast  mail  train.  The  fast  mail 
train  met  there  and  passed.  This  train  I 
iamped  from  only  went  50  or  100  yards; 
v.g8.E.no.2 — ^9 


then  backed  on  the  side  track,  and  In  a  min- 
ute or  so  the  east-bound  train  passed  on  tlu 
main  track.  No  one  told  me  to  jnmp.  ) 
did  it  of  my  own  accord.  Don't  know  how 
fast  it  runs.  Ain't  got  any  judgment  on 
that  train.  May  go  60  miles  an  hour  for  all 
I  know.  Have  traveled  in  trains  often,  but 
don't  know  how  fast  they  go."  On  this 
state  of  facts  the  defendant  below  moved  a 
nonsuit,  which  was  refused  by  the  court. 
The  case  was  submitted  to  the  jury  on  this 
testimony,  and  the  jury  returned  a  verdict 
for  the  plaintiff.  A  motion  for  a  new  trial 
was  made  by  the  defendant,  and  was  over- 
ruled. Defendant  also  excepted  to  the  re- 
fusal to  grant  a  nonsuit.  We  think  the 
court  should  have  granted  a  nonsuit  on  the 
motion  of  the  defendant,  and,  after  the  re- 
fusal to  grant  anonsuit,  should  have  granted 
a  new  trial.  It  is  useless  to  argue  the  ques- 
tion. A  mere  statement  of  the  evidence  is 
sufficient,  in  our  opinion,  to  show  that  the 
court  erred  in  not  granting  the  nonsuit,  and 
in  refusing  the  motion  of  a  new  triaL  Judg- 
ment reveiaed. 


(IS  Va.  SOI) 

HAIIBI.BT01I  «t  al.  0.  Glenn  et  al, 

{Supreme  Court  of  AppeaU  of  Virginia. 
March  14,  1889.) 

COBPOBATIOS— DiSSOLCTION  —  FaKTIBS — SuBSOKUP- 
TIOH— ASSIOKKBKT— EQDITT. 

1.  The  stockholders  of  an  insolvent  corporation 
are  not  necessary  parties  to  a  bill  by  a  creditor 
against  the  corporation ,  its  president  and  directors, 
and  the  trustees  to  whom  it  has  conveyed  all  its 
property  for  the  benefit  of  creditors,  filed  to  en 
force  collection  of  the  unpaid  subsoriptions  to  the 
capital  stock,  they  being  representea  by  the  cor- 
poration and  its  officers ;  as  under  Code  Va.  1878, 
c.  56,  i  31,  a  corporation,  though  dissolved,  or 
though  its  powers  may  have  expired,  may  be  sued 
to  enforce  its  liabilities. 

8.  Under  Code  Va.  1878,  o.  57,  S  36,  an  assignor  of 
shares  of  stock  is  still  liable  for  unpaid  subscrip- 
tions, whether  the  installments  accrue  before  or 
after  the  assignment 

8.  The  deed  of  trust  providing  that  the  unpaid 
subscriptions  shall  be  payable  to  the  trustee,  the 
right  to  collect  the  same  passes  thereby,  and  they 
may  be  enforced  in  a  suit  for  that  purpoiM,  brought 
by  a  creditor. 

4.  Whether  the  right  to  collect  the  subsoriptions 
passes  by  the  deed  of  trust  or  not,  the  right  of  the 
corporation  to  them  passes  to  creditors  under  said 
chapter  67,  i  26.  whion  requires  stockholders  to  pay 
their  subsoriptions  upon  call  by  the  president  and 
directors,  and  provides  that  they  nu^  be  recovered 
by  action,  warrant  or  motion. 

5.  Though  the  debts  secured  by  the  deed  of  trust 
are  barred  by  limitation,  they  are  not  thereby  ex- 
tinguished, and  the  property  of  the  corporation,  in- 
cluding the  unpaid  subscriptions,  having  been  con- 
veyed to  secure  said  debts,  equity  will  aid  in  ea- 
foroing  their  payment. 

Appeal  from  circait  court,  Henrico  county. 

Bill  by  W.  W.  Glenn,  a  creditor  of  the 
National  Express  &  Transportation  Com- 
pany, who  sues  as  well  for  himself  as  all 
other  creditors,  against  said  company,  it* 
president  and  directors,  and  the  trustees,  un- 
dera  deedof  trust  (or  tliebenetit  of  creditors, 
executed  by  said  corporation.  The  object  of 
the  bill  was  to  assess  and  collect  the  unpaid 
subscriptions  to  the  capital  stock  of  said  eor- 
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poration,  and  to  apply  tbe  avafls  to  Its  debts. 
The  deed  of  trust  conveyed  all  the  property  of 
tbe  company  of  whatever  kind,  inclading  by 
name  the  unpaid  aubscriptions,  and  made  the 
latter  payable  to  the  trustees.  Hambleton 
and  others,  stockholders,  filed  a  petition  ask- 
ing to  be  made  parties  to  tbe  cause,  and  that 
tbe  decrees  rendered  therein  might  be  reheard. 
From  a  decree  denying  their  petition  defend- 
ants appeal.  For  a  fuller  statement  of  the 
facts,  see  6  S.  £.  Bep.  806,  866,  and  many 
other  cases  there  cited,  involving  the  same 
matters. 

Leigh  R.  Page  and  Pegram  dt  Stringfel- 
loto,  for  appellants.  Chaa.  Manhall  and 
John  Howard,  for  appellees. 

Laot.  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Henrico  county,  ren- 
dered on  the  22d  day  of  December,  1887,  in 
the  suit  of  Glenn's  Adm'r,  etc.,  v.  National 
Exp.  &  Transp.  Co.  The  said  suit  is  a  suit 
by  the  creditors  of  the  said  National  Express 
%  Transportation  Company,  seeking  the 
payment  of  their  debts;  the  said  company 
taavii>g  conveyed  its  property  of  every  sort  to 
trust^'es  for  Uiis  purpose.  The  suit  having 
progiessed  in  tbe  said  court  to  the  point 
whei*))  it  was  deemed  necessary  to  compel 
tbe  ip-iyment  of  80  per  cent,  of  its  capital 
stock,  an  assessment  was  made  for  30,  then 
50,  p^r  cent.,  and  its  payment  demanded; 
wbicb  being  neglected,  suit  was  instituted 
again*  t  the  said  appellants  in  the  court  of 
common  pleas  in  Baltimore  city,  state  of 
Maryl>uid,  the  place  of  their  r&sidence,  for 
tbe  sftld  stock  assessments.  They  appeared 
in  the  circuit  court  of  Henrico  county,  in  this 
state,  where  this  suit  was  pending,  and  on 
tbe  M  day  of  November,  1887,  presented 
their  petition,  and  asked  leave  of  tbe  court 
to  flle  the  same  in  the  said  suit  of  Olenn  v. 
National  £xp.  &  Transp.  Co. 

The  history  of  this  suit  of  Glenn  v.  Na- 
tional Exp.  A  Transp.  Co.  is  to  be  found  so 
fully  set  forth  In  the  Opinion  of  Judge  RiCH- 
ABOSOM,  speaking  for  a  majority  of  this 
court,  in  the  case  of  Lewis  v.  Qlenn,  which 
is  reported  in  6  S.  E.  Bep.  866,  that  it  is  not 
deemed  necessary  to  go  again  so  fully  into  a 
statement  of  that  cause.  See.  also,  opinion 
of  HiNTON,  J.,  in  Vanderwerken  v.  Glenn, 
Id.  806.  That  was  a  suit  at  la  w  upon  a  stock 
assessment.  This  is  upon  the  motion  to  flle 
a  petition  by  the  appellants  to  be  made  par- 
ties in  the  said  chancery  suit.  In  their  said 
petition  they  claim  that  while  they  were 
stockholders  at  one  time,  by  assignment  of 
the  said  assessed  stock  from  the  original  sub- 
scribers, they  had  before  decree  in  the  said 
cause  assigned  the  said  stock  to  others  in 
1866,  and  as  assignors  thereof  had  been  sued 
for  an  assessment  thereon,  and  were  so  in- 
terested in  the  suit  of  Glenn  v.  National 
Exp.  &  Transp.  Co.;  that  they  were  not 
served  with  any  process  in  the  suit,  were  not 
made  parties  defendant,  and  had  no  notice  of 
the  pendency  of  the  proceedings  therein,  un> 
tU  alter  tbe  rendition  in  the  cause  of  the  de- 


cree of  December  14,  1880.  by  the  chancery 
court  of  Bichmond,  in  which  court  tbe  said 
cause  was  then  pending;  and  that  by  the  au- 
thority  of  the  said  decree  they  had  been  sued 
by  Glenn,  trustee,  for  an  assussment  of  $30 
on  every  share  of  the  said  stock,  making  an 
aggregate  of  96,300;  and  that  since  the  re- 
moval of  the  said  cause  to  the  said  circuit 
court  of  Henrico  by  the  decree  therein  of 
March  26, 1886,  there  had  been  a  further  as- 
sessment of  950  on  each  share  of  tbe  said 
stock,  which  decree  had  authorized  the  said 
Glenn,  trustee,  to  collect  the  same  of  them. 
They  presented  their  petition,  and  prayed 
that  the  said  cause  might  be  reheard,  and  tbe 
manifest  injustice  of  the  said  decrees  cor- 
rected as  to  them,  and  as  to  all  others  sim- 
ilarly Interested,  who  might  unite  with  the 
petitioners  under  the  proper  orders  of  the 
court;  and  that  said  Glenn,  trustee,  might  be 
restrained  and  prohibited  from  further  pros- 
ecuting his  said  suit  against  them,  the  said 
petitioners,  which  is  now  pending  in  the  court 
of  common  plear>  of  Baltimore  city,  in  the  statu 
of  Maryland ;  and  that  he  be  restrained  from 
collecting  tbe  assessment  called  for  by  the  de- 
cree of  the  court  of  March  26,  1886,  above 
mentioned.  And,  as  the  grounds  for  the  re- 
hearing asked  for,  they  set  forth:  First. 
That  in  tbe  salt  of  Glenn,  Trustee,  v.  Na- 
tional Exp.  A  Transp.  Co.  the  bill  lacked 
substantial  parties;  that  in  that  suit,  which 
was  a  suit  to  wind  up  and  settle  the  affairs 
and  pay  the  debts  of  a  defunct  corporation, 
the  substantial  relief  prayed  for  was  against 
the  stockholders  of  said  defendant  corpora- 
tion, and  that  tiie  assets  of  said  corporation 
consisted  exclusively  of  what  might  be  raised 
by  assessments  on  its  stockholders,  and  that 
there  were  numerous  stockholders  holding 
many  thousnnds  of  shares  of  capital  stock 
resident  in  the  state  of  Virginia,  and  yet  not 
one  of  said  stockholders  was  made  a  party  de- 
fendant, as  such ;  that  no  stockholder  appeared 
and  defended,  and  that  the  class  against 
whom  the  only  relief  was  decreed  was  not 
sued,  nor  served  with  any  process,  nor  by 
any  representative  appeared  and  defended, 
and  that  there  was  in  fact  no  appearance  of 
any  of  the  defendants  in  said  cause  agitinst 
whom  substantial  relief  was  prayeii,  and  no 
relief  decreed  against  any  defendant  in  said 
cause  who  did  appear.  S«concf.  That  by  the  de- 
cree of  tbe  14th  December,  1880,  the  report  of 
the  commiBsioner  of  said  court  wasconhrmed, 
in  which  was  a  finding  of  an  immense  in- 
debtedness, which  was  decreed  against  the 
company,  which  was  prima  faeie  barred  by 
the  statute  of  limitations;  that  the  corpora- 
tion was  dead,  and  powerless  to  interpose  tbe 
plea,  or  any  defense  whatever,  all  of  its  prop- 
erty having  been  transferred  to  assignees; 
whereas,  if  a  single  stockholder  had  been 
made  a  party  as  such,  he  would  have  been  al- 
lowed to  interpose  the  bar  of  the  lapse  of 
time.  Third.  That  when  the  trust  deed  was 
made,  the  liability  of  the  stockholders  at 
once  became  absolute,  and  the  statutes  began 
to  run.     Fourth.  Tbat  the  uncalled-for  sub- 
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Kriptlotu  of  stock  did  not  paas  by  the  deed 
in  trust.  Fifth.  Tliat  the  delay  and  laches 
of  the  creditors  barred  them  in  a  court  of 
equity.  They  pray  that  the  petitioners  might 
be  made  parties  defendant  in  said  cause,  and 
the  plaintiffs  summoned  to  answer  their  peti- 
tion, and  that  an  injunction  be  awarded  to 
raBtrain  John  Glenn,  trustee,  from  the  far- 
tber  ptoeeeation  of  his  suit  in  the  court  in 
Baltimore,  Md.,  and  from  collecting  the  as- 
lenment  of  March  26,  1886.  The  creditors 
of  the  company  whose  claims  were  estab- 
Med  by  the  decree  of  Deceml}er  14, 1880,  ap- 
peared, and  moved  the  court  to  reject  the 
nid  petition,  which  was  ordered  accordingly; 
whereupon  an  appeal  was  applied  for  to  this 
ooart,  and  allowed.  * 

The  first  question  raised  in  this  court  is 
that  the  appellants  are  entitled  to  be  made 
parties  to  the  suit  of  Glenn  v.  Nationtd  Exp. 
A  Transp.  Co.  because  the  relief  sought  is 
against  them.  The  suit  of  Glenn  y.  N^ational 
^.  &  Transp.  Co.  is  a  creditors'  suit  iigainst 
a  corporation,  and  by  the  terms  of  its  charter, 
and  the  laws  of  this  state  applicable  to  said 
company,  it  was  lawfully  sued  as  such  by  its 
eorporate  name,  and  the  individual  stock- 
holders were  not  proper  parties  to  such  a 
ndt;  the  president  and  d&ectors  being,  by 
tiieir  selection,  their  representatives  for  this 

gDipose.  The  appellants  admit  this  as  to  any 
ve  and  going  corporation,  and  claim  that, 
ai  the  corporation  is  dead,  by  its  deed  in 
tmat  it  assigned  to  trustees  and  ceased  to  ex- 
)A\  that  in  a  suit  by  a  creditor,  or  by  credit- 
on  generally,  the  stdt  against  the  corpora- 
tion is  in  fact  one  not  against  the  corpora- 
tion, but  against  them  as  stockholders,  and 
Qie;  are  not  represented  by  the  company,  nor 
Iqr  the  trustees.  By  the  law  of  this  state, 
(Code  1873,  c.  G6,  §  31,)  "when  any  corpora- 
tion shall  expire  or  be  dissolved,  or  its  cor- 
porate rights  and  privileges  shall  have  ceased, 
aO  its  works  and  property  and  debts  due  to 
it  eball  be  subject  to  the  payment  of  its  debts 
doe  by  it,  and  then  to  distribution  among  the 
members  according  to  their  respective  inter- 
ests; and  such  corporation  may  sue  and  be 
aoed  as  before,  for  the  purpose  of  collecting 
dti)ts  due  to  it,  prosecuting  rights  under  pre- 
vioDS  contracts  with  it,  and  enforcing  its  lia- 
talities,  and  distributing  the  proceeds  of  its 
vo^,  property,  and  its  debts  among  those  en- 
titled thereto;"  by  which  it  is  provided  that, 
notwithstanding  its  death,  it  stands,  for  the 
pnrpose  of  being  sued  by  creditors,  just  as  it 
did  while  live  and  going,  and  may  sue  and  be 
ned  as  before;  and  that  the  directory  has  as- 
■igned  to  trustees  altera  the  case  only  so  far 
aa  to  make  the  trustees  necessary  parties. 

Bat  they  farther  claim  that  they  have  as- 
ligned  their  stock,  and  are  not  liable  as  as- 
aignors.  having  been  originally  assignees. 
The  statute,  however,  includes  them,  (chap- 
ter 57,  §  26,  Code,)  and  provides  that  on  any 
assignment  the  assignee  and  assignor  shall 
each  be  liable  for  any  installments  which  may 


have  accrued,  or  which  may  thereafter  accrue, 
and  maybe  proceeded  against  in  the  manner 
before  provided.  They  were  first  assignees, 
and  were  liable  because  their  assignor  had  not 
paid  up  the  stock,  and  now  they  are  assignors, 
and  are  liable  as  such  because  they  have  not 
paid  up  the  stock  before  assignment,  and  so 
are  their  assignees.  This  is  the  obvious 
meaning  and 'purpose  of  the  law.  By  the 
twenty-third  section  of  the  same  chapter  (chap- 
ter 57,  Code  1873)  they  are  required  to  pay  the 
unpaid  stock  as  required  by  the  president  and 
directors,  or  the  same  may  be  recovered  by 
action,  warrant,  or  motion.  The  right  to 
collect  the  unpaid  subscriptions  of  the  stock 
when  called  for  passed  under  the  law  by  the 
assignment  to  the  trustees,  and  is  properly 
enforceable  in  a  suit  brought  for  that  pur- 
pose by  a  creditor. 

The  second  question  Is  as  to  the  stat- 
ute of  limitations,  and  their  right  to  be 
made  parties  in  order  to  interpose  this.  The 
lien  of  the  trust  deed  is  not  barred  by  any 
period  short  of  that  suflicient  to  raise  a  pre- 
sumption of  payment;  the  property  of  this 
company,  including  their  dues,  has  twen  con- 
veyed to  secure  these  debts;  and,  although 
the  remedy  at  law  be  barred,  the  debt  is  not 
thereby  extinguished.  Bowie  v.  Society,  76 
Va.  304,  and  cases  cited. 

The  third  question  raised  is  disposed  of  by 
the  foregoing. 

The  fourth  is  that  the  unpaid  subscriptions 
did  not  pass  by  the  trust  deed.  Whether  this 
be  so  or  not,  the  right  of  the  company  to  call 
for  it  survives  to  the  creditor  under  the  law 
cited  above,  and  is  properly  enforceable  in  a 
court  of  equity.  If  there  be  any  hardship  in 
the  sitnatfon  of  these  appellants,  it  grows  out 
of  their  own  acts  and  undertakings.  Their 
subscription  to  the  capital  stock  of  this  com- 
pany was  voluntary  altogether,  and  under 
the  law  nothing  can  be  exacted  from  them 
beyond  what  they  agreed  to  pay,  and  this,  un- 
der numerous  decisions,  tliey  cannot  escape 
until  the  debts  of  the  company  are  paid.  The 
law  had  provided  all  this  before  hand,  as  the 
fruit  of  experience,  and,  as  the  assignment  by 
the  company  is  vain  to  escape  this  inevitable 
responsibility  as  to  it,  so  the  assignment  by 
the  individual  stockholder  likewise  is  a  vain 
and  futile  endeavor  to  escape  his  responsibU- 
ity.  After  assignment  he  owes  it  as  well  as 
before,  and  the  assignee  who  accepts  an  as- 
signment of  unpaid  stock  takes  nothing  but 
an  obligation  to  pay  until  all  is  paid  up.  But 
all  this  only  enforces  a  contract  voluntarily 
entered  into  for  the  payment  of  bona  fldt 
debts,  and,  after  the  stock  is  once  paid  up, 
the  contract  being  fulfilled,  responsibility 
ceaies.    Section  53,  c.  57,  Code  1873. 

This  disposes  of  all  the  questions  raised  and 
relied  on  here,  and  the  result  is  that  the  de- 
cree of  the  circuit  court  of  Henrico  must  be 
aflSrmed. 

BiOHABi>soM,  J.,  absent. 
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ifiupreme  Court  of  Appeals  of  Virgtvia.   March 
U,  1889.) 

Judicial  Salbs — Rescission. 
A  sale  of  land  in  which  plaintifl  was  interested 
as  tenant  in  common  was  ordered  by  the  court, 
•nd  a  bid  made  by  the  defendant  was  accepted, 
and  the  sale  absolutely  conflrmed,  the  terms  of  the 
sale  being  part  cash  and  two  deferred  payments, 
field,  that  a  petition  by  the  plaintiff  for  the  rescis- 
sion of  the  sale  should  not  be  granted  because  the 
tMnw  of  the  sale  had  not  been  oomplied  with  upon 
its  conflrmation,  or  because  the  vaJue  of  the  land 
had  considerably  increased  before  suoh  complianoe 
on  account  of  the  discovery  of  certain  mineral  de- 
posits In  adjacent  land,  no  fraud  being  shown  on 
the  part  of  the  defendant,  and  the  latter  tendering, 
the  day  before  the  flrst  deferred  payment  fell  due, 
the  cash  payment,  with  Interest  from  the  date  of 
the  sale,  and  offering  to  comply  with  the  require- 
ments as  to  the  deferred  payments. 

Appeal  from  circuit  court,  Henrico  county. 

This  was  an  appeal  from  a  decree  of  the 
circuit  court  of  Henrico  county,  rendered  in 
a  suit  wherein  the  Virginia  Fire  &  Marine 
Insurance  Company  and  another  were  plain- 
tiffs and  John  W.  Cottrell  was  defendant. 
The  suit,  which  was  removed  to  that  court 
from  the  circuit  court  of  Gioocbland  county, 
was  brought  for  a  partition  of  a  certain  tract 
of  land  situate  in  the  last-mentioned  county, 
known  as  "Sycamore  Qrove,"  and  of  which 
the  plaintiffs  and  defendant  were  seised  as 
tenants  in  common.  The  tract  contained 
388  acres,  and  adjoined  another  tract  of  land 
knowu  as  "Carbon  Hillt"  which  was  owned 
by  the  appellee  the  Richmond  Coal  Mining 
&  Manufacturing  Company,  being  sepanited 
therefrom  by  Tuckahoe  creek.  It  appearing 
in  the  progress  of  the  cause  that  partition 
of  the  land  was  impracticable,  a  decree  was 
entered  for  its  sale,  and  John  H.  Guy  and  A. 
E.  liCake,  Esqs.,  were  appointed  special 
commissioners  to  make  the  sale.  The  com- 
missioners, in  their  printed  advertisements 
of  sale,  described  the  land'  as  "situate  in  the 
coal  l>a^in  of  Virginia,  and  said  to  be  rich  in 
minerals."  And  as  an  additional  inducement 
to  bidders  the  land  was  further  described  as 
Adjoining  "the  Carlwn  Hill  coal  mines  which 
are  now  in  operation."  The  sale  was  made 
on  the  31st  of  May,  1887,  at  public  auction, 
all  the  parties  in  interest  being  present.  The 
commissioners  reported  to  the  court  that  the 
land  had  been  knocked  out  at  the  sale  to  the 
Richmond  Coal  Mining  &  Manufacturing 
Company,  at  the  price  of  $2,650.  The  re- 
port then  proceeds  as  follows:  "Although 
the  purchaser  has  not  yet  complied  with  the 
terms  his  [its]  counsel  state  that  they  will 
be  fully  complied  with,  and  as  the  term  of 
the  court  is  drawing  to  a  close,  and  tlie  sale 
is  an  excellent  one  in  the  opinion  of  your 
commissioners,  they  advise  that  the  sale  be 
conQrmed,  and  your  commissioners  be  au- 
'.horizedto  carry  out  its  terms."  Those  terms 
were  one-third  of  the  purchase  money  to  be 
paid  in  cash,  the  balance  on  a  credit  of  six 
and  twelve  montlis,  to  be  evidenced  by  the 
negotiable  notes  of  the  purchaser,  bearing  in- 
terest from  the  day  of  f ale,  and  the  title  to 


be  retained  until  the  purchnse  money  should 
be  fully  paid.  The  report,  to  which  there 
was  no  exception,  was  filed,  and  by  consent 
was  acted  upon  at  a  special  term  of  the  court 
on  the  23d  of  July,  1887,  when  the  report 
was  absolutely  conflrmed.  The  language  of 
the  decree  of  conflrmation  is  that  "the  court 
doth  conflrm  the  said  report  and  the  sale 
therein  mentioned  to  the  Richmond  Coal 
Mining  &  Manufacturing  Company,  and  said 
special  commissioners  are  directed  to  carry  out 
the  sale  by  collecting  from  the  purchaser  the 
cash  installment  of  the  purchase  money,  and 
taking  its  notes  for  the  deferred  payments." 
And  then  the  decree  goes  on  to  provide  that, 
"should  the  purchaser  fail  to  comply  with 
the  terms  within  twenty  days  from  the  date 
of  this  decree,  then  the  clerk  of  this  court 
shall,  upon  the  application  of  said  special 
commissioners,  issue  a  rule  against  the  pur- 
chaser, returniible  to  the  flrst  day.  of  the  next 
term  of  the  court,  requiring  it  to  appear  and 
show  cause  why  the  land  should  not  be  re- 
sold at  its  risk."  This  rule  was  executed  by 
delivering  a  copy  thereof  to  the  secretary  and 
treasurer  of  the  Richmond  Coal  Mining  & 
Manufacturing  Company,  but  no  further 
action  appears  to  have  been  taken  upon  it. 
It  is  admitted,  however,  that  on  the  return- 
day  of  the  rule  the  counsel  of  the  company 
appeared  in  court,  and  announced  his  readi- 
ness to  answer,  although  no  offer  to  comply 
with  the  terms  of  sale  was  then  made.  On 
the  29th  of  November,  1887,  the  company, 
through  its  agents,  tendered  to  the  com- 
missioners the  cash  payment,  with  interest 
thereon  to  that  time,  and  also  the  amount 
of  the  flrst  deferred  payment,  in  lawful 
money,  and  its  note  for  the  amount  of  the 
second  and  last  deferred  payment,  dated 
May  81,  1887,  and  payable  12  months  after 
date,  to  the  order  of  the  commissioners,  but 
the  tender  was  not  accepted.  On  the  follow- 
ing day  the  court,  not  having  been  informed 
of  the  tender  that  had  been  made,  issued  an- 
other rule  against  the  company,  returnable 
on  the  5th  day  of  December,  1887,  requiring 
it  to  appear  and  show  cause  why  the  Bale 
should  not  be  rescinded.  To  this  r-ule  the 
company  filed  its  answer,  averring  its  readi- 
ness to  fully  comply  with  the  terms  of  sale, 
and  making  to  the  court  the  same  lender 
that  had  been  previously  made  to  the  com- 
missioners.  It  was  also  averred  that  the 
company,  by  its  counsel,  appeared  on  the 
first  day  of  the  term  to  comply  with  the  terms 
of  sale,  but  that,  in  the  absence  of  the  plain- 
tiffs, nothing  was  done,  and  that  it  would 
have  complioi  with  the  terms  at  any  time 
after  the  confirmation  of  the  sale,  if  it  had 
been  required  to  do  so. 

The  plaintiffs  filed  a  written  application  in 
the  nature  of  a  petition,  praying  that  the 
property  be  again  exposed  for  ssde  at  public 
auction.  It  was  averred  as  the  ground  of 
the  application  that  since  the  conflrmation  of 
the  sale  there  had  been  discovered  on  the 
Carbon  Hill  property,  a  vein  of  coke  of  great 
value,  wbi«b  tt  was  believed  extended  to  the 
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Sycamore  Grove  property  only  a  few  bun- 
dled yards  distant,  and  that  it  was  the  be- 
lief of  the  plaintiffs  that  this  discovery  had 
led  to  tlie  then  proposed  application  of  the 
purchaser  to  be  allowed  to  complete  its  pur- 
chase after  its  long  standing  delinquency. 
And  they  offered  to  furnish  such  security  as 
the  court  might  require  that  at  another  sale, 
if  ordered  by  the  court,  they  would  make  a 
bid  equal  to  the  amount  of  the  first  sale,  with 
interest  and  costs  added.  Sundry  affidavits 
were  filed  to  the  effect  that  the  discovery  of 
the  vein  of  colie  above  mentioned  had  en- 
hanced the  value  of  the  Sycamore  Grove 
tract  to  an  extent  far  beyond  the  price  for 
which  it  had  been  sold.  The  court,  however, 
when  the  cause  came  on  to  be  lieard,  entered 
a  decree  allowing  the  purchaser  to  complete 
its  parcliase.  and  discharging  the  rule, 
wberenpon  the  Yirginia  Fire  &  Marine  In- 
surance Company,  one  of  the  plaintiffs,  ob- 
tained an  appeal  to  this  court. 

W.  W.  c6  B.  T.  Crump,  for  appellant. 
ffuy  d  Otlliam,  for  appellees. 

L<£WI8,  P..  {after  stating  the  faotk  tut 
ahow.)  One  of  the  modes  by  which  a  pur- 
chaser at  a  judicial  sale  may  be  compelled  to 
complete  his  purchase  is  by  a  rule  to  show 
cause  why  the  property  should  not  be  resold 
at  bis  risk ;  and  in  such  a  case,  when  a  re- 
sale is  ordered,  the  former  sale  is  not  set 
aside,  but  the  property  is  sold  as  the  property 
of  the  purchaser.  If  it  brings  more  than  the 
debt,  be  is  entitled  to  the  surplus;  if  it  brings 
lees,  he  is  held  responsible  for  the  deficiency. 
Oarkson  t.  Bead,  15  Grat.  288.  But  a  pro- 
ceeding to  rescind  a  sale  which  has  been  ab- 
solutely confirmed  ought  to  be  not  less  formal 
than  by  a  petition  in  the  cause  setting  forth 
distinctly  the  grounds  upon  which  the  appli- 
cation is  based,  in  order  that  the  purchaser 
or  other  adverse  parties  to  the  proceeding 
may  see  clearly  what  they  have  to  meet.  A 
summary  rule  to  show  cause  is  not  sufficient. 
In  the  present  case,  however,  according  to 
tbe  liberal  practice  which  prevails  with  us  in 
courts  of  equity,  the  written  application,  as 
it  is  termed  in  the  record  which  was  filed  by 
tbe  plaintiffs  in  the  court  below,  praying  that 
tbe  property  be  again  offered  for  sale,  may 
be  treated  as  a  petition,  and  we  will  therefore 
consider  tbe  case  upon  its  merits. 

And,  fli-st,  it  is  to  be  observed  that  the 
principles  which  apply  to  a  case  like  the  pres- 
ent are  very  different  from  those  which  gov- 
on  in  applications  to  open  the  biddings  be- 
fore confirmation.  Until  tbe  sale  has  been 
confirmed,  the  proceeding  is  trt  fieri;  the 
bidder  is  not  considered  as  a  purchaser,  and 
be  is  therefore  not  liable  tor  loss  to  the  prop- 
erty by  fire  or  otherwise  in  the  interim;  nor 
H  be  compellable  before  confirmation  to  com- 
plete bis  purchase.  But  as  soon  as  the  sale 
is  absolutely  confirmed,  then  the  contract 
becomes  complete;  the  bidder,  by  the  accept- 
ance of  bis  bid,  becomes  a  purchaser,  that  is 
to  say,  the  equitable  owner  of  the  property, 
with  a  lien  upon  it  for  the  unpaid  purchase 


money,  and  he  may  be  compelled  by  the  pro- 
cess of  the  court  to  compiv  with  his  contract. 
2  Daniell,  Cb.  Pr.  (5th  Ed.)  1275;  Hurt  v. 
Jones,  75  Va.  341;  Blossom  v.  Railroad  Co., 
8  Wall.  196.  It  is  by  no  means,  therefore,  a 
matter  of  discretion  with  the  court  to  rescind 
a  sale  which  it  has  once  confirmed;  nor  is  tbe 
sale  to  be  rescinded  for  mere  inadequacy  of 
price,  or  for  an  increase  of  price  alone:  but 
some  special  ground  mast  be  laid,  such  as 
fraud,  accident,  mistake,  or  misconduct  on 
the  part  of  the  purchaser  or  other  person  con- 
nected with  tbe  sale,  which  has  worked  in- 
justice to  tbe  party  complaining.  After  con- 
firmation the  purchaser  at  a  judicial  sale  is 
as  much  entitled  to  the  beneflt  of  his  purchase 
as  a  purchaser  in  pais,  and  the  sale  in  the 
one  case  can  be  set  aside  only  on  such  grounds 
as  would  be  sufficient  in  the  other.  There  is 
no  principle  upon  which  any  distinction  be- 
tween the  two  classes  can  be  drawn,  and  if 
there  be  anything  in  the  opinion  of  the  court 
in  Bank  v.  Campbell,  75  Va.  455,  which  can 
be  construed  as  holding  a  contrary  doctrine, 
tbe  proposition  has  been  overruled  by  subse- 
quent decisions.  In  Watson  v.  Bircb,  2  Yes. 
Jr.  51.  Lord  Commissioner  Ashhubst  said 
that  biddings  are  not  to  be  opened  after  con- 
firmation of  the  report  unless  under  particu- 
lar circumstances;  that  increase  of  pricealone 
is  not  sufficient,  but  that,  if  fraud  appears, 
that  suspends  the  operation  of  tbe  general 
rule,  though  be  did  not  mean  to  say  that 
fraud  wiis  the  only  exception.  In  Morice  v. 
Bishop  of  Durham,  11  Yes.  57,  Lord  Eldom 
said  that  the  only  case  in  which  the  bidding 
can  be  opened  after  confirmation  of  the  re- 
port is  where  there  is  some  fraud  or  miscon- 
duct in  the  purchaser,  or  fraudulent  negli- 
gence in  another  person  as  the  ag^nt,  of 
which  it  is  against  conscience  that  the  pur- 
chaser should  take  advantage.  And  in  White 
V.  Wilson,  14  Yes.  151,  he  said  that  surprise 
generated  by  the  conduct  of  the  purchaser 
is  good  ground  for  setting  aside  a  sale  after 
it  has  been  confirmed,  but  that,  where  there 
has  been  no  fraud  or  unfairness,  the  pur- 
chaser is  entitled  to  tbe  benefit  of  his  pur- 
chase, and  that,  in  bis  opinion,  a  more  mis- 
chievous thing  could  nut  be  done  to  suitors 
than  to  relax  further  the  binding  nature  of 
contracts  in  the  master's  office. 

We  need  not,  however,  look  beyond  tbe  de- 
cisions of  this  court  for  authority  upon  this 
subject.  In  Berlin  v.  Melborn.  75  Ya.  639, 
a  sale  which  had  been  confirmed  was  sum- 
marily set  aside  daring  the  same  term,  upon 
the  offer  of  an  advance  bid,  without  any  rea- 
son for  so  doing  being  assigned.  This  court, 
upon  appeal,  reversed  the  decree,  and  the 
ground  upon  which  it  proceeded  was  thus 
stated  by  Judge  Burks:  "We  think,"  he 
said,  "it  maybe  safely  laid  down  as  a  general 
rule  deducible  from  the  authorities  that  after 
a  judicial  sale  has  been  absolutely  confirmed 
by  the  court  which  ordered  it,  it  will  not  be 
set  aside,  except  for  fraud,  mistake,  surprise, 
or  other  cause  for  which  equity  would  give 
like  relief,  if  the  sale  had  been  made  by  the 
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parties  In  interest,  instead  at  by  the  court. 
But  where  the  objection,"  he  added,  "la  to 
the  coafirination,  the  role  is  more  liberal." 
This  rule,  which  is  an  eminently  just  and 
salutary  one,  has  been  repeatedly  recognized 
by  this  court,  and  public  policy,  whicli  looks 
to  the  stability  of  judicial  sales,  requires  that 
it  be  adhered  to.  Langyher  v.  Patterson,  77 
Va.  470;  Withers  v.  Colta,  5  S.  E.  Rep.  673; 
Todd  V.  Mills  Co.,  Id.  676.  Viewed  in  the 
light  of  these  principles,  the  decree  com- 
pkined  of  must  be  affirmed.  The  sale,  which 
was  sought  to  be  set  aside,  was  not  cunflrmed 
conditionally,  as  the  appellant  contends  it 
was,  but  absolutely.  The  unequivocal  terms 
of  the  depree  leave  no  room  for  doubt  upon 
this  point.  And,  unless  there  was  mala  fides 
on  the  part  of  the  purchaser,  the  fact  that  the 
terms  of  sale  had  not  been  complied  with 
when  the  sale  was  confirmed  does  not  affect 
fhecase.  The  equivocal  title  pnssee  to  the 
purchaser  at  a  judicial  sale,  not  by  virtue  of 
bis  compliance  with  the  terms  of  sale,  but  by 
tiie  confirmation  of  the  sale  by  the  court;  and 
while  it  i^  usual  and  proper  to  require  com- 
pliance with  the  terms  of  sale  before  the  re- 
port 1b  acted  upon,  yet,  if  this  is  not  required 
and  the  sale  is  confirmed,  the  rights  of  the 
pnrchaser  are  the  same  as  if  it  had  been  com- 
plied with,  provided  his  conduct  has  been  fair, 
and  not  to  the  injury  of  any  party  in  interest. 
And  so,  reciprocally,  he  may  be  compelled  to 
complete  his  purchase  as  fully  in  the  one  case 
as  in  the  other. 

It  is  contended,  however,  that  the  pur^ 
chaser  in  the  present  case  has  not  dealt  fairly 
with  the  court;  that  its  bid  was  made  with 
the  sinister  purpose  of  making  compliance 
with  its  contract  contingent  upon  the  result 
of  certain  experiments  to  be  made  on  its  own 
land  adjoining  the  property  in  question,  and 
therefore  that  the  sale  ought  to  be  rescinded. 
Bat  this  position  is  not  supported  by  the  rec- 
ord. Those  operations  were  begun  and  pub- 
licly conducted  before  the  sale  was  made. 
Indeed,  the  fact  was  published  to  the  world 
in  the  printed  advertisements  of  sale,  as  one 
of  the  inducements  to  the  purchase  of  the 
land,  and  it  is  not  unreasonable  to  suppose 
that  it  favorably  affected  the  sale  to  the  ad- 
vantage of  the  appellant.  At  all  events  the 
sale  was  report«i  as  an  excellent  one,  and 

gromptly  confirmed,  there  being  no  exception 
>  the  report.  Moreover,  fraud  or  miscon- 
duct, when  relied  on  as  a  ground  for  rescind- 
ing a  contract,  must  not  only  be  clearly 
proved,  but  it  must  be  distinctly  charged  in 
the  pleadings.  As  was  decided  in  Thompson 
T.  Jackson,  8  Rand.  (Va.)  504,  if  not  so 
charged,  evidence  to  prove  it  is  irrelevant, 
and  will  be  suppressed  as  improperly  taken, 
no  matter  how  strong  a  case  it  may  show. 
And  the  same  doctrine  has  been  held  in  nu- 
merous sul»equent  cases.  Soutliall  t.  yarish, 
7  S.  E.  Rep.  534,  and  cases  cited.  The  ap- 
plication of  this  rule  is  decisive  here.  Tiie 
"petition,"  as  we  will  call  it,  which  was  filed 
by  the  plaintiffs  in  the  court  below,  merely 
aUeges  the  fact  of  a  discovery  of  a  valuable 


vein  of  coke  by  the  purchaser  on  Its  own  land 
since  the  contlrmRtion  of  the  sale,  and  that 
it  was  the  belief  of  the  plaintiffs  that  in  con- 
sequence of  this  discovery  an  application 
would  be  made  by  the  purchaser  to  the  court 
to  lie  allowed  to  complete  its  purchase.  But 
this,  at  most,  is  only  a  Vague  and  inferential 
charge,  which  falls  far  short  of  the  n^qoire- 
mento  of  the  rule  above  mentioned,  and  t>e- 
sides  we  have  been  unable  to  discover  any 
evidence  in  the  record  upon  which  fraud  or 
bad  faith  can  be  imputed  to  the  purchaser. 
Fraud,  even  when  charged,  must  be  conclu- 
sively proved.  Hickman's  Ex'r  v.  Trout,  83 
Va.  478.  3  8.  E.  Rep.  131.  "If  the  fraud  is 
not  strictly  and  clearly  proved  as  it  is  alleged, 
although  the  party  against  whom  relid  ia 
sought  may  not  imve  been  perfectly  clear  in 
his  dealings,  no  relief  can  be  had."  Kurd's 
Adm'r  v.  Colbert,  28  Grat.  49;  Honghton  v. 
Giaybill,  82  Va.  573;  Matthews  v.  Crocliett, 
Id.  394.  Xor  does  it  appear  that  the  pur- 
chaser was  not  able  to  perform  its  ronttact 
when  the  sale  was  confirmed ;  and,  as  no  per- 
sonti^'  security  was  required  by  the  terms  of 
the  sale,  no  injustice  is  shown  to  have  been 
done  by  tlie  confirmation  of  the  sale  l>efore 
the  terms  were  complied  with,  for,  had  they 
been  previously  complied  with,  the  security 
would  have  been  substantially  the  same  as  it 
is.  It  is  evident  that  the  sale  was  considered 
at  the  time  a  good  one  by  the  parties  in  in- 
terest, and  thai  they  were  not  only  willingi 
but  anxious,  it  should  be  confirmed,  although 
the  report  expressly  stated  that  the  terms  had 
not  been  complied  with,  but  that  the  counsel 
fop  the  purchaser  had  stated  that  they  would 
be.  The  value  of  the  property,  however,  has 
since  increased,  and  the  sale  is  now  sought  to 
l>e  rescinded.  But  we  are  constrained  to  say 
that  we  perceive  no  more  reason,  under  the 
circumstances  of  the  case,  for  rescinding  the 
sale  than  there  would  be  to  discharge  the 
purchaser  from  its  contract,  if  the  result  of 
the  experiments  above  mentioned  had  been 
opposite  of  what  they  were. 

The  appellant  lays  much  stress  on  the  de- 
lay of  the  purchaser  in  complying  with  the 
terms  of  sale,  but  we  think  that  circumstance 
in  the  case  is  fairly  explained  by  the  record. 
On  the  return-day  of  the  rule  to  show  cause 
why  the  laud  should  not  be  resold,  the  pur- 
chiiser,  by  its  counsel,  appeared  in  court,  and, 
although  its  readiness  to  answer  was  an- 
nounced, no  action  upon  the  rule  was  taken. 
Why  does  not  appear,  but  the  inference  to 
that  its  delinquency  up  to  that  time  was  con- 
doned. And  t>efore  the  second  rule  was  di- 
rected to  issue  the  whole  of  the  first  deferred 
payment  was  tendered  to  the  commissibnets, 
(the  day  before  it  fell  due,)  together  with  the 
cash  payment  and  accumulated  interest 
thereon,  and  also  the  note  of  the  purchaser 
for  the  second  and  last  deferred  payment,  to 
fall  due  as  directed  by  the  decree  of  sale.  The 
tender,  however,  was  not  accepted,  and  with- 
out knowledge  of  the  fact  that  it  had  been 
made,  the  court  directed  the  rule  to  issue. 
To  this  rule  the  purchaser  filed  its  answer. 
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renewing  the  tender  it  had  made  to  the  com- 
missioners, and  averring  that  it  wonld  hnve 
complied  with  its  contract  at  any  time  after 
the  confirmation  of  the  sale,  if  it  had  been 
required  to  do  so.  The  court  thereupon  ac- 
cepted the  tender,  and  discharged  the  rule, 
and  in  this  there  was  no  error.  In  the  ab- 
Bence  of  fraud  or  misconduct  the  payment  of 
interest  on  the  cash  payment  was  equivalent 
for  the  default  of  the  purchaser,  and  hence 
no  one  has  been  injured.  Smith's  Ex'x  t. 
Profltt'B  Adm'r,  82  Ya.  832, 849, 1 S.  £.  Bep. 
67.  Ordinarily  in  such  oases  time  is  not  of 
the  essence  of  the  contract,  and  to  justify  the 
rescission  of  an  executed  contract,  or  a  sale 
which  has  been  confirmed,  there  must  be 
some  objection  which  goes  to  the  very  sub- 
stance of  the  contract.  Thompson  v.  Jack- 
son, supra.  It  ia  hardly  necessary  to  add, 
after  what  baa  been  said,  that  there  is  no  an- 
alogy between  the  present  case  and  Bank  v. 
Campbell.  75  Ya.  455,  relied  on  by  the  appel- 
lant. In  that  case  the  purchasers,  before 
confirmation  of  the  sale,  discovered  under- 
neath the  land  for  which  they  had  bid,  a  cave 
of  vast  proportions  and  beauty,  which  enor- 
mously added  to  the  value  of  the  property. 
And  after  making  the  discovery,  they  care- 
folly  stopped  up  the  entrance  to  the  cave,  and 
falsely  reported  that  it  was  nothing  but  a 
mud  h(de.  This  was  a  palpable  fraud,  as  the 
court  held,  and  upon  that  ground  the  sale 
was  rescinded.  We  not  see  bow  any  other 
conclusion  could  have  been  reached,  nor  do 
we  understand  the  court  as  intending  to  go 
further  than  to  announce  the  doctrine  as  well 
eatabllshed,  both  in  England  and  this  coun- 
try,  that  for  fraud,  misrepresentation,  or  in- 
jurious mistake,  a  jsnle,  whether  confirmed 
or  not,  will  be  set  aside,  and  the  property 
again  sent  into  the  market  and  resold, — a 
proposition  in  harmony  with  what  has  been 
already  said.  See,  also,  Talley  v.  Starke,  6 
Orat.  339.  It  follows,  as  there  is  no  ground 
for  rescinding  the  sale,  that  the  purchaser 
was  rightly  aUowed  to  complete  its  purchase. 
The  decree  of  the  circuit  court  is  accordingly 
affirmed. 


an  N.  c.  ts) 

JOBDAN  V.  BBTAM. 

(SuprviM  Court  of  Iforth  Carolina.    ICaroh  4, 
1889.) 

IiAiTOLOBD  AMU  Ta:tAifT— Tiinrs— Rbht. 

1.  By  Code  IT.  C  f  17M,  all  crops  raised  on  leased 
lands  oboll  Im  deemed  vested  In  possession  of  the 
lessor  or  Us  assigns  until  the  rents  shall  be  paid, 
and  the  remedies  in  an  aotlon  on  a  claim  for  the 
delivery  of  personal  property  are  given  to  the  les- 
sor, against  the  lessee  or  cropper,  who  shall  re- 
move the  crop  without  the  consent  of  the  lessor. 
Held  that,  though  the  constructive  possession  Is 
vested  in  the  lessor  to  protect  his  lien,  the  remedy 
upon  daim  and  delivery  cannot  be  resorted  to  by 
the  leeaor  before  the  time  fixed  for  division  of  the 
crop,  nnless  the  tenant  is  about  to  remove  or  dis- 
pose of  the  crop,  or  abandon  a  growing  crop. 

2.  When  land  is  cultivated  for  a  year  on  shares, 
the  lessor  agreeing  to  famish  the  team  and  agrl- 
cnltDial  implements  and  supplies,  and  the  lessee 
to  furnish  toe  labor,  the  right  of  the  lessor  to  de- 
mand his  rent  and  pay  for  advancements  is  when 
the  crops  are  gathered  and  ro«dy  tor  division. 


8.  A  crop  ,■<  com  raised  l-y  the  lessee  was  divid- 
ed by  the  lessor  and  lessee  each  taking  his  share, 
and  the  lessee  -emoved  his  share  from  lessor'u 
premises.  If  eld,  that  this  was  an  assent  on  the 
part  of  the  plaintU!  to  the  .appropriaUon,  posses 
sion,  and  removal  ol  his  shiaje  by  ttke  defendant, 
and  a  recognition  of  his  right  tiiereto. 

Action  by  E.  T.  Jordan  against  John  W 
Bryan,  to  recover  personal  property,  unde 
ancillary  proceedings  of  claim  and  delivery 
Judgment  for  defendant.    Plaintiff  appeals 

W.  R.  Allen  and  J.  F.  Dortch,  for  plaic 
tiff.     W.  H.  Kitohin,  tor  defendant. 

Dayis,  J.  Civil  action  tried  before  Avkbt 
J.,  at  October  term,  1888,  of  the  superioi 
court  of  the  county  of  Wayne.  The  action 
is  brought  to  recover  cotton,  cotton-seed, 
corn,  and  fodder,  of  the  aggregate  value  of 
$117.50,  as  alleged  in  the  complaint,  which 
were  taken  under  the  ancillary  proceeding  of 
claim  and  dslivery,  but  returned  to  the  de- 
fendant, be  having  given  the  requisite  un- 
dertaking. There  was  a  reference,  under 
the  Code,  to  W.  C.  Munroe,  whose  report  of 
findings  of  fact  was,  in  sutntance,  tliat  the 
defendant,  John  W.  Bryan,  cultivated  the 
land  of  the  plaintiff,  E.  T.  Jordan,  for  the 
year  1887.  on  shares;  the  plaintiff  agreeing 
to  furnish  the  team  and  agricultural  imple- 
ments, and  to  furnish  Bryan  with  supplies, 
aud  Bryan  to  furnish  the  labor.  The  defend- 
ant raised  on  the  land  during  the  said  year  a 
crop  of  corn,  cotton,  etc.,  (set  out  in  full  in 
in  the  report,)  and  the  plaintiff  advanced  to 
the  defendant  the  sum  of  $41.47.  The  plain- 
tiff and  defendant  divided  the  com,  each  tak- 
ing his  share  thereof,  and  the  defendant  re- 
moved his  part  from  the  premises  of  tlie 
plaintiff  before  the  bringing  of  this  action. 
The  plaintiff  has  received  no  other  part  of 
said  crops.  All  the  crops,  except  the  defend- 
ant's part  of  the  com,  were  on  the  premises 
of  the  plaintiff  at  the  time  of  bringing  this 
action,  and  a  part  of  the  crop  was  ungath- 
ered.  The  defendant,  after  the  bringing  of 
this  action,  offered  to  the  plaintiff  his  part 
of  the  fodder,  cotton,  and  cotton-seed.  The 
time  agreed  on  when  the  advances  made  for 
1887  should  l>e  due  and  demandable  was 
when  all  the  crops  were  gathered  and  divid- 
ed. There  was  no  agreement  as  to  the  time 
when  the  crops  should  be  divided.  The 
plaintiff,  before  bringing  this  action,  de- 
manded the  crops  mentioned  in  the  complaint 
of  the  defendant.  The  referee  fou  nd,  as  con- 
clusions of  law.  that,  conceding  that  the 
agreement  created  the  relation  of  "landlord 
and  tenant"  between  the  plaintiff  and  de- 
fendant, "  the  rent  which  the  defendant  was 
to  pay  was  due  and  demandable  op  the  1st 
day  of  January.  1888,  or  at  least  not  before 
the  whole  of  the  crop  was  gathered  and  ready 
for  delivery,  and  the  advancements  when  all 
the  crops  were  gatliered  and  ready  for  divis- 
ion; that  by  the  division  of  the  corn,  and 
delivery  to  each  of  his  share  thereof,  the 
plaintiff  lost  all  lien  tliat  he  may  have  had 
on  the  share  of  the  defendant  therein  for  ad- 
vances and  rents  out  of  other  parts  of  the 
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orop;  that  after  the  division  of  the  corn,  and 
delivery  to  each  of  his  part  thereof,  the  de- 
fendant had  a  right  to  remove  bis  part  there- 
of from  the  premises  of  the  plaintiff  without 
paying  for  advances  or  the  rent  out  of  other 
parts  of  the  crop,  or  giving  the  plaintiff  no- 
tice»  or  gaining  his  consent  to  said  removal; 
that  until  the  crops  were  gathered  and  in 
condition  to  be  divided,  and  up  to  the  time 
when  the  rents  or  advances  were  due  and  de- 
mandable,  the  defendant  was  entitled  to  the 
actual  possession  of  the  crops,  and  the  plain- 
tiff only  to  the  constructive  possession  there- 
of; that  at  the  time  of  bringing  this  action 
the  plaintiff  had  no  cause  of  action  against 
the  defendant  for  the  detention  of  the  prop- 
erty described  in  the  complaint;  that  the  de- 
fendant is  entitled  to  the  possession  of  the 
property  described  in  the  complaint;  that 
John  W.  Bryan  recover  judgment  against 
the  plaintiff,  E.  T.  Jordan,  and  his  surety, 
N.  Q.  Holland,  for  his  costs." 

The  plaintiff  Qled  the  following  exceptions 
to  the  referee's  report:  (1)  That  so  much  of 
bis  finding  of  facts  as  finds  that  "the  time 
agreed  on  when  the  advances  made  for  1887 
should  be  due  and  demandable  was  wtien  all 
the  crops  were  gathered  and  divided, "  is  er- 
roneous, as  there  was  no  sufflcient  evidence 
to  support  such  finding;  (2)  that  the  conclu- 
sion of  law  of  the  referee  which  finds  "that 
the  rent  which  the  defendant  was  to  pay  the 
plaintiff  was  due  and  demandable  on  the  Ist 
day  of  January,  1888,  or  at  least  not  before 
the  whole  of  the  crops  were  gathered  and 
ready  for  division,  and  the  advancements 
when  all  the  crops  were  gathered  and  ready 
for  division,"  is  erroneous;  (3)  that,  the  con- 
clusions of  law  which  find  "that  by  the  di- 
vision of  the  com,  and  delivery  to  each  of  his 
share  thereof,  the  plaintiff  lost  all  lien  that 
he  may  have  had  on  the  share  of  the  defend- 
ant therein  for  advances  and  rents  out  of 
other  parts  of  the  crops,"  are  erroneous;  (4) 
that  the  conclusions  of  law  which  find  "that 
after  the  division  of  the  corn,  and  the  deliv- 
ery to  each  of  his  part  thereof,  the  defendant 
had  a  right  to  remove  bis  part  from  the 
premises  of  the  plaintiff  without  paying  for 
advances  or  the  rent  out  of  other  parts  of  the 
crops,  or  giving  the  plaintiff  notice  or  gain- 
ing his  consent  to  said  removal,"  are  errone- 
ous; (5)  that  the  conclusions  of  law  which 
find  "that  until  the  crops  were  gathered,  and 
in  condition  to  be  divided,  and  up  to  the 
time  when  the  rents  or  advances  were  due 
and  demandable,  the  defendant  was  entitled 
to  the  actual  possession  of  the  crops,  and  the 
plaintiff  only  to  the  constructive  possession 
thereof,"  are  erroneous;  ^6)  that  the  conclu- 
sions of  law  which  find  "chat  at  the  time  of 
bringing  this  action  the  plaintiff  had  no 
cause  of  action  against  the  defendRut  for 
the  detention  of  the  property  described  in 
the  complaint,"  are  erroneous;  (7)  that  the 
conclusions  of  law  which  find  "that  the  de- 
fendant is  entitled  to  the  possession  of  the 
property  described  in  the  complaint,"  are  er- 
roneous;  (8)  that  the  conclusions  of  law 


which  find  "that  the  defendant,  John  W. 
Bryan,  recover  judgment  against  the  plain- 
tiff, E.  T.  Jordan,  and  his  surety,  N.  G.  Hol- 
land, for  his  costs,"  are  erroneous. 

His  honor  overruled  the  exceptions  of  the 
plaintiff,  and  gave  judgment  for  the  defend- 
ant, from  which  the  plaintiff  appealed.  The 
first  exception  is  to  a  finding  of  fact,  when 
there  was  no  suflScient  evidence  to  support 
it.  None  of  the  evidence  is  sent  up  with  the 
record,  and  the  question  sought  to  be  raised 
by  the  first  exception  is  not  before  us;  and, 
if  it  were,  it  is  not  for  us  to  pass  upon  the 
weight  of  evidence.  By  section  1754  of  the 
Code,  all  crops  raised  on  lands  rented  or 
leased  "shall  be  deemed  and  held  to  be  vest^ 
ed  in  possession  of  the  lessor  or  bis  assigns 
at  ail  times,  until  the  rents  for  said  lands 
shall  be  paid,"  etc.,  and  the  "remedies  in  an 
action  upon  a  claim  for  the  delivery  of  per- 
sonal property"  are  given  to  the  lessor  or  bis 
assigns,  "against  the  lessee  or  cropper  or  the 
assigns  of  either,  who  shall  remove  the  crop, 
or  any  part  thereof,  from  the  lands  withoat 
the  consent  of  the  lessor,"  etc.  Section  1755 
gives  a  like  remedy  to  the  lessee  or  cropper 
for  the  recovery  of  such  part  of  the  orop  as 
he,  in  law  and  according  to  the  lease  or  agree- 
ment, may  be  entitled  to.  whenever  the  les- 
sor or  ills  assigns  "shall  get  the  actual  pos- 
session of  the  crop,  or  any  part  thereof,  oth- 
erwise than  by  the  mode  prescribed"  in  sec- 
tion 1754.  The  case  before  us  Is  clearly  dis- 
tinguishable from  Livingston  v.  Farish.  89  N. 
C.  140.  cited  by  counsel  for  plaintiff,  and  sim- 
ilar cases  referred  to.  In  that  case  the  ten- 
ant was  to  pay  450  pounds  of  cotton  as  rent, 
and  the  rent  and  sums  advanced  for  supplies 
were  to  be  due  on  the  1st  day  of  October. 
1881.  The  defendant  cultivated  and  gath- 
ered the  crop,  and  refused  to  "pay  the  rent 
and  sum  due  for  supplies."  The  court  be- 
low instructed  the  jury  "that  the  action  of 
claim  and  delivery  would  not  lie,  under  the 
statute,  unless  some  part  of  the  crop  had  been 
removed  from  the  premises  by  the  defend- 
ant." By  the  terms  of  the  agreement  the 
rent  and  supplies  were  due  the  1st  of  Octo- 
ber; the  crop  had  been  gathered;  and  the 
landlord  was  entitled  to  the  remedy  by  claim 
and  delivery,  not  simply  by  virtue  of  his  con- 
structive possession  under  the  statute,  but 
by  his  right  to  the  actual  possession,  the  rent 
and  advances  having  become  due;  and  the 
refusal  to  deliver  the  cotton  was  a  denial  of 
the  landlord's  right  to  possession,  and,  by  a 
fair  construction  of  the  statute,  this  court 
held  that  he  was  entitled  to  claim  and  deliv- 
ery, and  the  ruling  of  the  court  below  was 
reversed.  Though  the  constructive  posses- 
sion of  the  crop  is  vested  by  statute  in  the 
landlord,  for  the  very  obvious  purpose,  indi- 
cated by  the  statute,  of  protecting  his  Uen, 
yet  during  the  cultivation,  and  for  all  par- 
poses  of  making  and  gathering  the  crop,  thr 
actual  possession  is  in  the  tenant  until  such 
time  as  the  rent  and  advances  shall  become 
due,  or  a  division  can  be  had.  In  State  v. 
Copeland,  86  N.  C.  694,  it  is  said:  "Notwith- 
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standing  the  provisions  of  the  first  section, 
(chapter  283,  Acta  1876-77,  now  section  1754 
of  the  Ckxle,)  the  whole  tenor  of  the  act  con- 
templates the  right  of  the  lessee  or  cropper  to 
hold  the  actaal  possession  until  such  t:me  as 
a  division  may  be  made;"  and  this,  against 
the  lessor  himself.  It  was  never  contem- 
plated that  while  the  crop  remained  on  the 
land,  with  no  attempt  or  purpose  on  the  part 
of  the  tenant  to  remove  or  so  diiipuse  of  it  as 
to  deprive  the  landlord  of  his  security,  he 
should  have  the  remedy  of  claim  and  deliv- 
ery. The  remedy  was  designed  for  his  pro- 
tection, and  it  cannot,  either  by  the  terms  of 
the  statute  or  by  any  fair  construction,  be  re- 
sorted to  before  the  time  fixed  for  division, 
unless  the  tenant  Is  about  to  remove  or  dis- 
pose of  the  crop,  or  abandon  a  growing  crop; 
otherwise  the  tenant  might  be  sued  for  each 
parcel  of  the  crop  as  it  was  gathered.  Nei- 
ther the  language  nor  the  spirit  of  the  stat- 
ute will  permit  this.  If  the  tenanf,  at  any 
time,  before  satisfying  the  liens  of  the  land- 
lord, remove  the  crop,  or  any  part  of  it,  not 
only  has  the  landlord  ttie  civil  remedy  g^iven 
by  statute,  but  the  tenant  subjects  himself  to 
a  criminal  prosecution.  Code,  §1759.  Noth- 
ing of  this  kind  is  alleged  by  the  plaintift 
against  the  defendant  In  this  case,  and  the 
foregoing  declarations,  as  to  the  law  applica- 
ble to  them,  dispose  of  the  fifth,  sixth,  sev- 
enth, and  eighth  exceptions  of  the  plaintiff 
adversely  to  him.  We  think  the  plaintiff's 
right  to  demand  his  rent  and  pay  for  ad- 
vancements was  when  the  crops  were  gath- 
ered and  ready  for  division,  and  the  second 
exception  was  properly  overruled  by  his 
honor. 

The  qnestions  involved  in  the  third  and 
fonrtb  exceptions  must  also  be  disposed  of 
adversely  to  the  plaintiff.  The  division  of 
the  com  by  the  plaintiff  and  defendant,  "each 
taking  his  share  thereof,"  was  an  assent  on 
the  part  of  the  plaintiff  to  the  appropriation, 
possession,  and  removal  of  his  "share  there- 
of" by  the  defendant,  and  a  recognition  of 
bis  right  thereto.  Curtis  v.  Cash.  84  N.  G. 
41.    There  is  no  error. 

a02  M.  C.  tM> 

GTTLUET  «.  COPELAND  et  ol. 

(Supreme  Court  of  North  CaroUna.    Haroh  i, 
188B.) 

Cbattil  Kobtoaoes — RioBT  or  Hobtoaobb  to 
PossasatoH. 
In  an  aoUon  for  an  adjustment  of  liens  held  by 
defendant  and  secnred  by  chattel  mortgage,  ana 
for  other  relief,  a  referee  reported  the  amount  due 
on  the  chattel  morteage,  which  report  was  oon- 
flrmed,  the  court  sdjudglng  that  the  defendant  re- 
oover  of  plaintiif  the  sum  found  due,  and  ordering 
that  upon  payment  of  said  sum  the  defendant  can- 
eel  and  mark  "Satisfled"  the  said  chattel  mort- 
gageu  Beld,  that  upon  the  failure  of  the  plaintiff 
to  pay  the  sum  found  due,  the  defendant  oould  lue 
for  the  immediate  delivery  of  the  property  de- 
scribed in  the  chattel  mortgage,  or  for  damages  for 
its  detention,  to  the  extent  of  the  amount  found 
due. 

Appeal  from  superior  court,  W«yne  coun- 
ty; ^HEFHEBS,  Judge. 


W.  R.  Allen,  for  appellant.    E. 
and  iV.  T.  €fuHey,  for  appellees. 


W.  Kerr 


Smith,  C.  J.  In  February,  1883,  the  de- 
fendants instituted  suit  against  the  plaintiff 
in  the  superior  court  of  Wayne  for  an  ad- 
justment of  claims  held  by  the  latter  and  se- 
cured by  chattel  mortgages,  seven  in  num- 
ber, executed  by  the  plaintiff  K.  O.  Copeland, 
and  to  compel  a  conveyance  of  a  certain  par- 
cel of  land  the  title  to  which  the  defendant 
had  caused  to  be  made  to  himself  by  the  ven- 
dor Julia  Goelet.  After  a  reference  and  re- 
port it  was  ascertained  that  the  said  E.  G. 
Copeland  was  indebted  on  May  1,  1885,  to 
said  L.  D.  Gulley  in  the  sum  of  9245.40.  for 
which  the  said  Gulley  was  entitled  to  judg- 
ment, and  that  upon  the  payment  thereof  the 
mortgages  were  to  be  discharged.  It  was 
further  ascertained  that  all  the  purchase 
money  due  for  the  land  had  been  paid  by  the 
vendee  Sally  A.,  including  the  sum  advanced 
by  Gulley  when  he  took  the  title,  and  that  she 
was  entitled  to  a  conveyance  of  the  land  from 
him.  At  September  term,  1885.  all  excep- 
tions to  the  report  were  overruled,  and  it 
confirmed,  and  among  other  things  it  was  ad- 
judged by  the  court  "that  the  defendant  L. 
D.  Gulley  recover  of  the  plaintiff  £.  G.  Cope- 
land the  sum  of  two  hundred  and  forty-five 
dollars  and  forty  cents,  with  interest  on  the 
same  from  May  1,  1885,  and  that  upon  the 
payment  of  said  sum  to  said  defendant  by  said 

I E.  G.  Copeland  it  is  ordered  that  said  Gulley 
cancel  and  mark  '  Satisfied '  on  the  records 
of  Wayne  county  the  chattel  mortgages  re- 

I  ferred  to  in  the  amended  complaint  in  this 
action,  and  executed  by  said  E.  G.  Copeland 
to  said  Gulley. "    The  conveyance  of  the  land 

I  has  been  made  to  the  said  Sally  A.,  and  the 

'  money  declared  to  be  due  her  paid  liy  the  said 
Gulley,  but  so  much  of  the  judgment  as  re- 
lates to  the  amount  due  Gulley  from  £.  G- 
Copeland,  and  the  discharge  of  the  chattel 
mortgages,  remains  unperformed.  The  pres- 
ent action,  begun  on  December  21,  1885,  is 
to  recover  possession  of  certai  n  personal  goods 
described  and  conveyed  in  the  chattel  mort- 
gages, and  in  it  the  plaintiff  has  sued  out 
process  to  recover  immediate  delivery  of  the 
said  articles  under  the  statute,  (Code,  §  821, 
et  seq.,)  pursuant  to  whicli  the  sheriff  seized 
and  took  in  possession  certain  goods  men- 
tioned in  his  return,  and  restored  them  to  de- 
fendants on  their  giving  the  bond  required 
by  law. 

Among  other  defenses  to  the  action  the  de- 
fendants say  that  the  subject-matter  of  this 
action  was  adjusted  and  determined  in  the 
first  action  between  the  same  parties  with 
reversed  relations,  and  that  this  adjudication 
is  a  bar  to  the  present  proceeding;  and,  fur- 
ther, that  if  not  finally  disposed  of  therein 
the  remedy  lies  in  a  motion  in  that  cause, 
which  is  still  pending,  to  carry  into  effect  the 
unperformed  part,  and  not  in  the  institution 
of  an  independent  suit.  There  was  a  refer- 
ence by  order  of  the  court  made  at  April  term, 
1886,  to  B.  W.  Nixon,  who  put  in  his  report 
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at  July  term  next  eosning,  in  wblcb  are  sep- 
arate findings  of  fact  and  law,  to  which  said 
E.  O.  Copeland  filedll  exceptiotls,  and  these, 
upon  the  hearing,  were  overruled,  and  the 
report  confirmed,  and  judgment  rendered  in 
favor  of  the  plaintiff  for  the  recovery  of  the 
following  articles  mentioned  in  the  complaint 
of  the  value  of  each  as  agreed  on  between  the 
parties,  to- wit:  One  bay  horse,  of  the  value 
of  $100;  one  spotted  cow,  of  the  value  of 
915;  one  cart,  of  the  value  of  612.  And  it 
was  further  adjudged  that  the  plaintiff  also 
recover  of  defendiiut  and  Elizabeth  Pearson, 
surety  on  the  undertiiklng  for  the  forthcom- 
ing of  said  property,  as  damages  for  the 
wrongful  detention  thereof,  interest  on  $127, 
the  agreed  value  of  said  property,  at  the  rate 
of  6  per  cent,  per  annum  from  the  21st  day 
of  December,  1885,  the  day  of  commencing 
the  action;  and  that  the  plaintiff  recover  of 
said  defendants  and  surety  the  assessed  value 
aforesaid  of  such  of  the  articles  as  are  therein 
mentioned,  as  a  return  cannot  be  had  there- 
of, and  the  costs  of  the  action  incurred  by 
the  plaintiff.  From  this  judgment  the  de- 
fendants appeal. 

We  concur  in  the  ruling  of  the  court  that 
neither  of  the  obstructions  relie<I  on  as  in  the 
way  of  prosecuting  the  present  action  is  a 
bar  thereto.  It  is  distinctly  adjudged  in  the 
first  suit  that  upon  an  account  stated,  in 
which  all  the  moneyed  transactions  between 
the  contesting  parties  are  set  out  in  detail, 
ttiere  remains  a  resultant  balance  due  the 
plaintiff  of  $245.40,  which  he  recovers  of  the 
defendant  £.  G.  Copeland,  and  upon  its  pay- 
ment the  mortgages  wherein  it  is  secured 
will  be  discharged,  and  must  be  canceled. 
But  this  has  not  been  done,  and  hence  a  right 
to  get  possession  still  residing  in  the  plaintiff 
may  be  enforced,  and  damages  recovered 
commensurate  with  the  secured  debt,  but  not 
beyond  its  amount.  The  former  adjudica- 
tion not  only  determines  the  sum  due,  but 
that  it  is  secured  in  the  mortgages,  and  these 
are  not  open  longer  to  controversy.  But  it 
does  not  direct  a  sale  of  the  mortgaged  prop- 
erty, leaving  the  dischnrge  of  the  mortgages 
dependent  upon  the  action  of  the  defendants, 
and  they  have  taken  no  steps  in  the  direction 
of  the  exoneration  of  the  property.  It  was 
left,  therefore,  to  the  plaintiff  to  seek  the 
remedy  he  has  adopted,  and,  the  result  being 
«  conversion  of  the  property  into  its  money 
Taloe.  the  reception  of  so  much  as  will  pay 
the  debt  and  costs  thus  becoming  a  satisf.io- 
tion  of  the  demand.  But  the  recovery  in 
this  case  falls  short  of  the  required  amount, 
and  will  all  belong  to  the  plaintiff.  The  ex- 
ceptions not  disposed  of  in  what  has  been 
already  said  have  not  been  urged  in  the  argu- 
ment, and  are  untenable,  and  we  notice  only 
that  relating  to  the  refusal  to  allow  the  ref- 
eree in  the  first  cause  to  explain  his  account 
orally.  Evidence  of  this  sort  falls  under  the 
general  ruling  which  excludes  outside  oral 
testimonyof  what  a  party  means  in  a  written 
statement  submitted  and  acted  on  by  others. 
It  is  obligatory  in  the  sense  in  which  it  was 


understood  and  acted  upon  by  the  parties  af- 
fected by  it,  ascerlained  by  its  terms  and  their 
fitting  to  surrounding  facts,  and  not  from  the 
undisclosed  intention  of  the  person  preparing 
the  paper.  But  a  sufficient  answer  is  found 
in  the  fact  that  what  was  proposed  to  be 
shown  sufficiently  appears  in  the  report  it- 
self, without  such  external  aid;  and  the  as- 
certained balance  is  determined,  to  be  secured 
under  the  chattel  mortgages,  one  or  more  of 
them,  it  matters  not  which,  and  this  has  be- 
come res  adjudicata.  We  find  no  error, and 
the  judgment  must  be  affirmed. 


ao3  N.  c. 
Powell  »t  al.  v.  Allen  et  al. 


46) 


(.Sum'fi'**  Court  of  NrniK  Carolina.    Maroh  4, 

1888.) 

Injunction— Claim  and  Delivbrt— Jcdoicbnt— 

PLBAOINO — ^AmSNDKBKT. 

1.  In  oUiim  and  delivery  proceedings  beforo  a 
Juatloe  of  the  peace  the  property  was  delivered  to 
the  plaintiff,  but  afterwards  the  justice  dismissed 
the  proceeding  for  want  of  juriaalotlon,  and  'gave 
judgment  of  restitution  asslnst  plaintiff,  wil£  an 
alternative  judgment  for  fl50.  Meld,  that  it  wa* 
proper  for  the  superior  court  to  refuse  a  prelimi- 
noiy  injunotion,  in  an  action  by  plaintiff  to  re- 
stnun  the  ooUection  of  an  execution  issued  on  the 
alternative  judgment,  on  the  ground  tliat  the  prop- 
erty belonged  to  him,  and  if  he  paid  the  money  he 
would  be  unable  to  recover  It. 

8.  The  plaintiff  having  paid  thealtemative  judg- 
ment, he  was  not  entitled  to  amend  his  complaint 
by  alleging  that  the  money  was  his,  and  seeking  to 
recover  it  of  defendant,  as  such  an  amendment 
amounted  to  an  entirely  new  cause  of  action  ac- 
cming  after  the  original  action  was  oommenoed. 
Besides,  the  amount  in  controversy  being  less  than 
$200,  and  the  action  on  an  implied  contract,  for 
money  had  and  received,  it  was  not  within  the 
original  jurisdiction  of  the  superior  court. 

Appeal  from  superior  court,  Franklin 
county;  Avert,  Judge. 

C  M.  Cooke,  for  appellants.  N.  F.  GfuUey 
and  F.  S.  Spruell,  for  appellees. 

Mbrrimou,  J^  The  plaintiffs  brought 
their  action  in  the  court  of  a  justice  of  the 
peace  against  the  present  defendants  to  re- 
cover possession  of  a  mule  and  certain  cotton 
of  greater  value  than  $50,  and,  under  the 
ancillary  proceeding  of  claim  and  delivery, 
the  property  was  delivered  to  the  plaintiffs  in 
that  action,  who  are  the  plaintiffs  in  the 
present  one.  In  the  course  of  the  action,  the 
justice  of  the  peace  dismissed  the  same  upon 
the  ground  that  his  court  had  not  jurisdiction 
of  the  cause  of  action,  and  gave  juilgmentof 
restitution  of  the  property  against  the  plain- 
tiffs, and  an  alternative  judgment  in  that 
connection  against  them  for  $150  in  favor  of 
the  defendants.  The  plaintilTs  having  failed 
to  restore  the  property  to  the  defendants,  an 
execution  was  issued  upon  the  alternative 
judgment,  and  the  sheriff  was  about  to  en- 
force the  same  when  the  present  plaintiff^ 
brought  this  action  to  obtain  an  injunction 
to  restrain  liim  from  collecting  the  money, 
upon  the  ground  that  the  property  belonged 
to  the  plaintiffs,  and  If  they  paid  the  money 
they  might  not  be  able  to  recover  the  same, 
etc.    A  judge  at  chambers  denied  the  motion 
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for  an  injunction  pendi  ng  the  action  un til  the 
bearing  upon  the  merits.  Afterwards  the 
plaintiffs  peAd  the  money  in  discharge  of  the 
alternative  judgment,  and  by  leave  of  the 
court  amended  their  complaint,  alleging  that 
the  money  so  paid  belonged  to  them,  etc.  On 
the  trial,  after  the  jury  was  impaneled,  the 
defendants  moved  the  court  to  dismiss  the 
action  on  the  grounds:  (1)  That  the  com- 
plaint did  not  state  facts  sutBcient  to  consti- 
tute a  cause  of  action;  (2)  that  the  alleged 
cause  of  action,  to-wit,  the  collection  of  the 
sum  of  8150,  has  arisen  since  this  action  was 
brought,  as  appears  from  the  supplemental 
complaint;  (3)  that  there  is  a  want  of  juris- 
diction, in  that  this  court  cannot  try  an  action 
to  recover  $150  allef;ed  to  have  been  wrong- 
fully paid  to  the  sherifT,  when  it  appears  that 
It  .was  collected  by  the  sheriff  under  process 
rightfully  Issuing  from  the  court.  Tliere- 
oponthe  court  gave  judgment  for  the  defend- 
ants for  costs.  Plaintiffs  excepted  to  the 
ruling  of  the  court  and  the  judgment,  and 
appealed  to  this  court. 

It  is  not  alleged  that  the  judgment  of  resti- 
tution and  the  alternative  judgment  men- 
tioned in  the  complaint  before  it  was  amend- 
ed were  in  any  respect  improper  or  subject  to 
valid  objection.  Indeed,  inasmuch  as  the 
justice  of  the  peace  decided  that  he  had  no 
jnrisdiotion  of  the  cause  of  action,  and  dis- 
missed the  action,  it  was  bis  duty  to  require 
the  property  improperly  seized  and  placed  in 
the  possession  of  the  plaintiffs  in  that  action 
to  be  restored  to  the  defendants  therein,  and, 
in  case  of  a  default  in  this  respect,  that  the 
value  of  the  property  be  paid  to  them.  The 
court  could  not  allow  an  Improper  and  iUe- 
gal  use  and  abuse  of  its  authority  and  pro- 
cess to  prejudice  a  party;  nor  will  it  aUow 
tlie  moving  party  In  such  case  to  take  ad- 
vantage thereby.  It  will,  on  the  contrary, 
and  it  is  its  duty,  as  far  as  practicable,  to 
restore  the  parties  to  the  same  status  in  all 
respects  that  each  had  when  the  authority  of 
the  court  was  at  first  improperly  exercised, 
and  its  process  put  in  operation.  Nor  will 
the  court  delay  to  do  so,  or  allow  its  purpose 
to  be  obstructed  in  any  way.  Its  integrity, 
doty,  and  absolute  fairness  in  all  tilings  alike 
prompt  it  to  such  a  remedial  course  of  action. 
KoT  will  it  proceed  to  administer  the  rights 
of  the  parties  until  such  restoration  shall  be 
made.  Perry  v.  Tupper,  71 N.  C.  385;  Maulx 
V.  Howard,  82  N.  0. 125.  The  court,  there- 
tore,  properly  refused  to  grant  the  injunction 
IS  demanded  by  the  complaint 

It  appears  &om  the  amended  complaint 
that  the  plaintiffs  paid  the  defendants  9158.17 
In  discbarge  of  the  alternative  judgment  men- 
tioned, and  they  allege  that  the  money  thus 
paid  belongs  to  them,  and  they  seek  to  recover 
the  same  in  this  action.  There  are  two  in- 
superable obstacles  that  prevent  such  recov- 
er: First.  The  superior  court  did  not  have 
original  jurisdiction  of  the  sura  of  money  de- 
manded. It,  iKing  less  than  S200,  was  within 
the  exclusive  jurisdiction  of  the  court  of  a 
justice  of  the  peace.    This  action  is  not 


brought  to  recover  the  property  mentioned, 
— the  plaintiffs  have  that  in  their  possession, 

but  the  money  which  they  allege  Ihey  ought 
not  to  have  been  required  to  pay,  and  there- 
fore the  defendants  have  it  as  money  had  and 
received  to  their  use.  Waiving  all  possible 
tort,  they  contend  that  the  law  implies  a  con> 
tract  on  the  part  of  the  defendants  to  pay  their 
money.  The  demand  is  not  therefore  a  tort 
in  any  possible  view  of  it  of  which  the  su- 
perior court  has  jurisdiction.  Winslow  v. 
Weith,  66  N.  C.  432;  Latham  v.  Rollins,  72 
N.  C.  454;  McDonald  v.  Cannon,  82  N.  0. 
245;  Burbank  v.  Commissioners,  92  N.  C. 
257.  Secondly.  The  cause  of  action  arose 
after  the  action  began.  It  appears  from  the 
allegations  of  the  amended  complaint  that 
the  money  which  the  plaintiffs  paid  to  the 
defendants,  and  which  they  seek  to  recover, 
WHS  paid  some  time  after  this  action  was 
brought.  It  is  settled  that  ordinarily  the 
cause  of  action  must  have  existed  at  the  time 
the  action  began.  Moreover,  the  introduc- 
tion of  such  new  cause  of  action  could  not  be 
allowed,  the  defendants  objecting,  because  it 
changed  the  action,  and  made  it  substantially 
a  new  one.  This  cannot  be  allowed.  Kramer 
V.  Light  Co.,  95  N.  C.  277;  Ciendenin  v. 
Turner.  96  N.  0. 416;  Glover  v.  Flowers,  101 
N.  C.  134,  7  8.  E.  Bep.  579;  Byuum  v.  Com- 
missioners. 101  K.  C.  412,  8  S.  £.  Bep.  136. 

Judgment  affirmed. 


am  N.  c.  209) 
EuRT  »t  uto.  «.  Baleioh  So  G.  B.  Co. 

(Supreme  Court  of  North  CaroHna.    Fob.  9B, 
1889.) 

Appbait-Tbiai.— Spbcux  Findings— Opinion  Kv- 

IDBNOB— NeOUSSNCB— EaSBMBNT. 

1.  The  appellate  court  will  not  limit  the  disore- 
tion  of  the  trial  court  in  settliDK  the  issues  to  be 
submitted  to  the  jury  for  spedfal  findings.  The 
facts  established  by  such  flndinga  must  constitute 
a  lawful  basis  for  the  judgment,  and  a  party  must 
not  be  denied  an  opportumty  to  have  the  law  ap- 
pUoable  to  any  material  portion  of  the  testimony 
fairly  presented  and  passed  on  by  the  jury  through 
the  medium  of  some  issue. 

8.  In  an  action  wainst  a  railroad  company  for 
damages  to  plalntiS 's  crops  and  briok-yaro,  by  the 
overflow' of  water  from  a  stream  ^egea  to  be 
caused  by  the  insulBolent  size  of  a  cmvert  con- 
structed by  defendant  at  the  place  where  its  road 
crossed  the  stream,  defend  ant  introduced  a  witness 
who  testified  that  he  built  the  culvert  in  1859  as 
contractor,  and  that  one  B.,  a  dvil  engineer,  had 
charge  of  its  oonBtmotion.  Defendant  then  offered 
to  show  by  the  witness  "the  reputation  of  B.  as  an 
intelligent  and  expert  engineer. "  Held,  that  this 
evidence  was  properly  excluded,  as  it  had  no  tend- 
ency to  show  whether  or  not  the  culvert  was  in 
fact  adequate. 

8.  The  same  witness  testified  for  defendant  as  an 
expert  that,  in  his  opinion,  the  culvert  was  suffl- 
oiently  large  for  the  size  of  the  stream ;  that  It  was 
the  largest  culvert  he  ever  built.  Held,  that  it 
was  competent  for  plaintiff  to  show,  uter  that 
evidence  was  admitted,  that  a  culvert  built  for 
another  company,  a  short  distance  further  down 
stream,  was  larger  than  the  one  in  question. 

4.  Plaintiff  testified  that  Ms  brick-yard  was  over- 
flowed in  the  fall  of  18S5,  and  again  in  May,  1887, 
causing  much  damage  on  both  occasions:  that  the 
reason  he  again  made  brick  at  the  same  piaoe  after 
the  first  overflow,  was  because  the  plant  had  cost 
him  a  great  deal  of  money,  and  the  place  selected 
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waa  the  onl^  one  on  the  land  suitable  for  brick- 
making.  Meld,  that  the  court  did  not  err  in  refus- 
ing to  cliarge  that  plaintiff  was  guilty  of  contribu- 
tonr  negligence.  The  question  was  for  the  jury, 
nnder  proper  instruotiODS  as  to  the  abstract  prin- 
oiple  that  plaintiff  waa  bound  to  exercise  ordinary 
care  and  prudence. 

5.  An  instruction  that  if  defendant  has  used  its 
culvert,  "as  it  now  is,  since  1857,  then  the  law  pre- 
sumes it  has  a  grant  to  do  so,  and  the  plaintiff  can- 
not recover, "  Is  properly  refused,  where  defendant 
has  offered  no  evidence  to  show  that  it  had  over- 
flowed plaintifPs  land,  substanti^y  in  the  manner 
oomplained  of,  at  regular  or  irregular  intervals, 
during  a  period  of  20  years.  The  user,  in  order  to 
raise  the  presumption  of  a  grant,  must  have  been 
•ach  as  to  have  subjected  defendant  to  an  action 
for  the  trespass  at  any  time  for  20  years  before  its 
light  to  the  easement  was  controverted  by  bring- 
ing this  action. 

W.  H.  Day,  for  appellant.  B.  O.  Burton, 
Jr.,  tot  appellees. 

AvEBT.  J.  This  was  a  civil  action  tried 
before  Graves,  J.,  at  May  term,  1888,  of  the 
superior  court  of  Halifax  county.  There 
was  a  verdict  for  plaintiffs,  and  the  defendant 
appealed  to  the  supreme  court.  The  plead- 
ings were  as  follows,  omitting  immaterial 
portions  of  them: 

The  plaintiffs,  complaining  of  the  defend- 
ant, allege:  (1)  That  the  defendant  is  a  cor- 
poration duly  chartered  and  organized  under 
an  act  of  the  general  assembly  of  North  Car- 
olina passed  at  its  session  in  18 —  and  acts 
amendatory  thereof.  (2)  That  the  plaintiff 
Emma  J.  intermarried  with  Thomas  L.  Emry 
many  years  prior  to  the  year  1884.  (3)  That 
the  feme  plaintiff  is  the  owner  of,  and  for 
some  years  prior  to  1884  has  been  the  owner 
of,  a  valuable  farm,  adjacent  to  the  town  of 
Weldon,  and  lying  upon  Cbockeyotte  creek, 
and  upon  the  upper  or  south  side  of  the  road- 
bed of  the  defendant,  which  said  farm  is 
commonly  known  as  the  "Model  Farm."  (4) 
That  the  defendant's  track  passes  over  said 
Chockeyotte  creek,  and  the  defendant,  more 
than  three  years  prior  to  the  beginning  of 
this  action,  negligently  constructed  a  culvert 
nnder  its  said  track  for  the  passage  of  the 
waters  of  said  creek,  which  it  has  main- 
tained ever  since,  to  the  great  nuisance  of 
the  plaintiff.  (5)  That  in  times  of  freshet 
or  excessive  rains  the  said  culvert  is  entirely 
too  small  for  the  free  passage  of  the  wa- 
ters of  said  creek,  so  that  the  siud  stieam  be- 
comes dammed  and  choked  up,  and  the  waters 
thereof  are  ponded  back  upon  the  plaintiff's 
land,  to  its  great  injury  and  diminished  pro- 
ductiveness for  purposes  of  agriculture.  (7) 
That  in  the  tall  or  late  summer  of  1885  the 
said  defendant  wrongfully  and  negligently, 
by  means  of  its  said  culvert,  as  aforesaid, 
caused  the  waters  of  said  creek  to  pond  back 
upon  plaintiff's  land,  and  brick-yard  situated 
thereon,  and  destroyed  175,000  brick,  the 
property  of  the  plaintiff,  standing  thereon, 
worth  85  per  thousand,  and  accumulated  clay 
and  d'-bris  upon  the  said  brick-yard  of  the 
plaintiff,  to  her  damage  S1.075.  (8)  That 
about  May  or  June,  1887,  the  said  defendant 
wron(^ully  and  negligently,  by  reason  of  its 


said  culvert  as  aforesaid,  caused  the  waters 
of  said  creek  to  pond  back  upon  the  plain- 
tiff's land  and  biick-yard  situated  thereon, 
and  destroyed  75,000  brick  situated  thereon, 
the  property  of  plaintiff,  worth  05  per  thou- 
sand, and  accumulated  clay  and  debris  upon 
said  yard,  to  her  damage  8475,  and  destroyed 
the  plaintiff's  crop  growing  upon  said  land, 
to  her  f uither  damage  8900.  (9)  That  about 
the  last  of  October  or  first  of  November, 
1887,  the  said  defendant  negligently  and 
wrongfully  caused  the  water  of  s^d  creek  to 
pond  back  upon  the  plaintiff's  land  and  brick- 
yard as  aforesaid,  by  means  of  said  culvert, 
and  destroyed  15,000  brick,  the  property  of 
plaintiff,  standing  upon  said  yard,  which  said 
brick  were  worth  85  per  thousand,  and  accu- 
mulated clay  and  dibrU  thereon,  to  the  plain- 
tiff's damage  8125.  (10)  That  the  annual 
damage  to  the  plaintiff's  crops  of  grass,  oats, 
corn,  etc.,  has  been  $500  per  year  for  the 
past  three  years.  Wherefore  the  plaintiff 
prays  judgment  for  84,000  damages,  and 
costs. 

ANSWER. 

The  defendant,  answering  the  complaint 
herein,  says:  (1)  That  sections  1  and  2  are 
admitted.  (2)  That  section  3  is  admitted, 
with  the  following  modiQcation,  i.  e.,  that  the 
farm  of  the  plaintiff  known  as  the  "Model 
Farm "  does  not  abut  on  or  touch  the  road- 
bed or  right  of  way  of  the  defendant.  (3) 
That  section  4  is  denied  as  therein  charged; 
and  in  answer  thereto  the  defendant  says 
that,  more  than  20  years  before  the  com- 
mencement of  the  plaintiff's  action,  the  de- 
fendant caused  to  be  constructed  over  the 
said  creek,  by  skillful  engineers,  and  with 
the  utmost  care,  the  said  culvert  as  a  part  of 
its  road-bed  and  track,  which  it  was  duly  and 
legally  authorized  to  do;  and  this  defendant 
is  informed  and  believes,  and  so  avers,  that 
the  said  culvert  in  no  way  obstructs  or  im- 
pedes the  natural  flow  of  the  water  in  and 
along  said  creek,  but,  on  the  contrary,  the 
capacity  of  said  culvert  exceeds  many  times 
the  capacity  of  the  channel  of  said  creek;  and 
this  defendant  denies  that  it  has  unlawfully, 
negligently,  or  willfully  erected  or  main- 
tained any  nuisance  to  the  plaintiff  by  the 
construction  of  said  culvert.  (4)  That  sec- 
tion 5  of  the  complaint  is  not  true,  and  is  de- 
nied; and,  further  answering  said  section, 
this  defendant  says  that  the  culvert  of  the 
defendant  exceeds  many  times  the  natural 
capacity  of  said  creek,  and  that  the  overflow 
of  the  plaintiff's  said  land  is  caused  by  the 
negligence  of  the  plaintiff  in  not  removing 
obstructions  from  and  near  the  bed  of  said 
creek,  so  as  to  allow  a  free  discharge  of  the 
surplus  waters  thereof, — all  of  which  said 
obstructions  are  above  the  defendant's  cul- 
vert and  right  of  way.  (5)  That  section  7 
of  the  complaint  is  not  true,  and  is  denied: 
and,  as  a  further  answer  thereto,  this  defend- 
ant says  that,  prior  to  placing  their  brick- 
yard  on  said  "Model  Farm,"  the  plaintiffs 
well  knew  that  said  yard  was  subject  to 
overflow,  both  from  the  Roanoke  river  and 
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said  creek,  in  times  of  freshets  therein,  and 
the  defendant  alleges  tb»t  the  plaintifFs  were 
guilty  of  contributory  negligence  in  placing 
iheir  said  brick-yard  on  said  farm.  (6)  That 
section  8  of  the  complaint  is  not  true,  and  is 
denied ;  and,  further  answering  said  section, 
this  defendant  says  that  the  damages  to  said 
plaintiff's  brick-yard  and  bricks  were  ciiused 
1^  the  contributory  negligence  of  plaintiffs, 
as  set  out  in  section  5  of  this  answer;  and 
that  as  to  the  alleged  damages  of  the  plain- 
tilTs  growing  crops,  if  any,  this  defendant 
alleges  the  same  was  caused  by  the  negli- 
gence of  the  plaintiff  in  not  causing  his  said 
tend  to  be  properly  drained,  and  in  not  remov- 
ing obstruction  to  the  flow  of  the  water  in 
said  creek.  (7)  That  section  9  of  the  com- 
plaint is  not  true,  and  is  denied;  and,  for 
further  answer  thereto,  this  defendant  adopts 
the  next  two  preceding  sections  of  this  an- 
swer as  an  answer  thereto.  (8)  That  sec- 
tion 10  of  complaint  is  not  true,  and  is  de- 
nied; and,  for  further  answer  tliereto,  de- 
fendant alleges  that  the  alleged  damage  to 
^aintiff's  crop,  if  any,  was  caused  by  the 
negligence  of  the  plaintiff,  as  hereinbefore 
set  out  and  pleaded.  And  for  a  further  de- 
fense to  the  plaintiff's  said  action  these  de- 
fendants say  that  the  alleged  damages 
charged  in  complaint,  if  any,  were  the  result 
at  unusual  and  excessive  rain,  which  no  care, 
caution,  or  foresight  of  the  defendant  could 
have  prevented,  and  the  defendant  alleg'S 
that  it  was  guilty  of  no  negligence  or  want 
of  due  care  in  the  construction  and  mainte- 
nance of  its  said  culvert;  and,  for  a  further 
defense,  this  defendant  says  that,  more  than 
20  years  before  the  commencement  of  this 
action,  it  erected  its  said  culvert  of  its  pres- 
ent dimensions,  and  lias  been  in  tlie  peacea- 
ble and  undisturl>ed  possession  and  mainte- 
nance thereof  since  then  up  to  the  bringing 
of  this  action,  and  that  the  then  owner  of  the 
plaintiff's  land  assented  and  agreed  to  the 
building  of  said  culvert.  Wherefore  defend- 
ant asks  judgment  that  he  go  without  day, 
and  for  his  costs. 

AMENDED  COMPLAINT. 

The  plaintiff,  by  leave  of  the  court,  amends 
his  complaint  by  striking  out  in  section  5. 
line  2,  the  word  "excessive,"  and  inserting 
in  lieu  thereof  the  word  "heavy." 

The  plaintiff  offered  issues  numbered  1  {ind 
2,  and  the  defendant  offered  issues  numbered 
3  and  4.  The  issues  thus  submitted  were 
approved  by  the  court,  and  submitted  to  the 
Jury  After  the  charge,  and  before  the  jury 
ret&ed,  the  court  directed  issue  No.  4  to  be 
divided,  and  the  issues  submitted  were  ^ 
follows:  (1)  Has  the  defendant  negligently 
pouded  water  back  upon  the  plaintiff's  land? 
(2)  If  so,  what  damage  has  plaintiff  sustained 
Uiereby?  (S)  Have  the  plaintiffs  been  guilty 
of  contributory  negligence i*  (4)  How  long 
has  defendant  tieeu  using  the  culvert  in  its 
present  condition?  (5)  And  has  the  user 
given  the  defendant  an  easement  in  the  lands 
of  pliiintiff?  To  this  defendant  excepted. 
The  defendant  asked  that  this  issue  be  sub- 


mitted to  the  jury:  "What  was  the  depth  of 
rainfall  on  10th  May,  18877  Was  the  niin- 
fall  of  10th  May,  1887,  excessive  and  ex- 
traordinary?" This  was  refused,  and  the 
defendant  excepted.  The  defendant  asked 
to  have  this  issue  submitted  to  the  jury: 
"  What  damages  did  plaintiff  sustain  by  the 
ponding  back  of  the  water  on  that  occasion?" 
meaning  lOth  May,  1887.  The  court  de- 
clined to  submit  this  issue,  and  defendant 
excepted. 

There  was  much  evidence  offered  on  both 
sides,  and  it  seems  material  to  set  out  a  good 
deal  of  it  in  order  to  present  the  several  ex- 
ceptions made.  The  complainant,  T.  L. 
£mry,  testified:  "My  wife  owns  and  had 
owned  the  land  known  as  'Model  Farm'  14 
years  at  the  time  of  bringing  this  suit.  That 
the  tract  of  land  did  not  adjoin  the  railroad 
track  of  defendant,  but  lies  to  the  south  of 
the  road,  on  Chockayotte  creek,  above  the 
culvert.  The  culvert  at  the  base  is  16  feet 
wide.  The  stream  just  above  the  culvert  is 
26  feet  wide.  The  length  of  the  embank" 
ment  is  more  than  100  feet.  Close  to  the  cul- 
vert, below,  the  creek  is  25  or  26  feet  wide, 
and  then  it  widens  out  and  deepens,  being  36 
feet  wide.  Seemed  to  be  8  or  3  feet  deep. 
We  measured  from  water's  edge  when  low; 
12  inches  above  low  water,  spreads  out  a  hun- 
dred or  two  feet.  There  is  eddy  or  back-wa- 
ter within  a  foot  or  two  of  lower  edge  of  cul- 
vert. I  noticed  that  the  water  rushes  through 
and  had  undermined  the  culvert,  so  that  some 
of  the  large  stones  of  which  it  waa  built  have 
cracked. "  The  plaintiff  then  offered  to  prove 
that  some  200  yards  below,  on  the  same 
stream,  the  Roanoke  Navigation  Company 
had  constructed  a  culvert,  before  defendant, 
which  is  26  feet  wide;  but,  upon  objection, 
this  testimony  was  then  excluded.  The  wit- 
ness then  testified  that  in  time  of  heavy  rains, 
when  the  creek  is  swollen,  tlie  water  is  pond- 
ed l)ack  on  the  laud ;  that  much  of  the  land 
is  rich,  alluvial  land;  that  it  is  not  all  low 
bottom;  that  on  the  laud  is  clay  suitable  for 
making  bricks;  that  he  had  made  a  brick- 
yard; that  in  the  fall  of  1885  he  had  been 
damaged  by  the  ponding  back  of  water  on  the 
land.  That  his  crop  was  injured,  and  he  had 
lost  175,000  unburnt,  sun-dried  brick,  which 
had  been  packed  under  shelter.  The  water 
did  not  go  over  top  of  the  slack,  but  came  up 
to  the  lower  part,  and  the  brick  softened  and 
mashed,  and  others  came  down,  and  were 
softened  and  madhed  down  in  the  same  way. 
Brick  worth  95  per  thousand.  At  that  time 
the  water  was  10  or  12  feet  higher  above  the 
culvert  than  it  was  below.  That  in  May, 
1887,  the  water  was  ponded  back  over  his 
land.  Land  rich,  partly  in  clover,  partly  in 
oats,  and  partly  in  other  crops.  The  witness 
testifies  as  to  the  damage  to  the  crop,  but  as 
to  that  it  is  not  deemed  material  to  set  out 
the  particulars.  At  this  time  witness  had 
al>out  75,000  bricks  destroyed  at  same  place, 
and  in  same  manner,  as  in  1885.  A^ain  in 
October,  1887,  about  the  time  of  the  fair,  wa- 
ter ponded    back  again;   destroyed    15,000 
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brick.  For  agriculture  for  1885-86,  dam- 
ages, 8400  to  $500  per  year.  The  water  was 
ponded  back  at  almost  every  rain  by  the  cul- 
vert. The  land  was  well  ditched.  Any  or- 
dinary size  rain  would  pond  it  back  on  the 
farm.  It  takes  a  larger  rain  than  ordinary 
to  pond  it  back  on  the  brick-yard.  On  the 
cioBs-examinationof  witness,  he  said:  "  There 
is  a  mill-dam  below  the  culvert,  I  do  not 
know  how  high,  which  has  been  there  8  or 
10  years.  The  rain  in  May,  1887,  was  a  big 
rain,  bat  I  do  not  know  that  it  was  extraor- 
dinary. Culvert  is  higher  25  to  80  feet.  No 
freshet  in  river  when  my  brick  were  de- 
stroyed." In  reply  to  question  as  to  "why 
did  yoo  not  make  your  brick-yard  out  of 
reach  of  the  water  after  your  bricks  were  de- 
stroyed the  first  time?  "  witness  said:  "The 
brick-yard  had  cost  me  a  great  deal,  and  I 
took  the  risk ;"  and  afterwards  said  it  was 
the  only  suitable  place  for  making  brick.  I 
have  omitted  much  of  the  details  in  regard 
to  damages  to  brick,  etc.,  not  deemed  mate- 
rial. By  consent,  defendant  was  allowed  to 
Introduce,  out  of  the  regular  order,  the  wit- 
ness, P.  B.  Hawkins,  who  testified:  "I  built 
the  culvert  in  1859.  I  was  contractor  for  the 
work. .  Bodwell.  a  civil  engineer,  had  direc- 
tion of  the  construction."  The  defendant  of- 
fered to  show  by  witness  the  reputation  of 
Bodwell  as  an  intelligent  and  expert  engi- 
neer. 

PliUntifC  objects.  Objection  sustained.  Ex- 
ception by  defendant.  Witness  qualified 
himself  as  an  expert,  and  further  testified: 
"I  think  the  culvert  sufficiently  large  culvert 
for  the  size  of  stream.  I  thought  it  sufficient 
to  carry  off  any  rise.  Largest  culvert  I  ever 
built."  Upon  cross-examination,  witness 
said:  "If  the  Jury  find  as  a  fact  the  water 
was  ponded  back  ten  or  twelve  feet  higher 
above  the  culvert  than  below,  it  would  not 
be  sufficient."  T.  A.  Clark,  a  witness  intro- 
duced by  defendant,  testified  "that  under  the 
authority  of  the  war  department  he  had  kept 
a  record  of  rain-fall  in  Weldon  for  past  17 
years.  That  on  the  10th  day  of  May,  1887, 
6.68  inches  of  rain  fell.  Fell  from  9  A.  h. 
to  midnight.  This  was  an  extraordinary 
fall  of  rain.  No  such  rain  has  fallen  since  I 
have  kept  record."  The  plaintiff  was  per- 
mitted, after  objection  by  defendant,  to  ask 
the  witness  Clark  "if  ponding  back  or  accu- 
mulating water  on  the  Model  Farm  in  the 
spring  or  summer  time  tended  to  injure 
health?"  Objection  overruled.  Exception 
by  defendant.  Witness  answered:  "It  would 
depend  upon  how  long  water  stayed;  if  it 
became  stagnant,  it  would. "  Defendant  ob- 
jected to  answer.  Overruled.  Defendant 
excepts.  The  plaintiff  proposed  to  show 
that  the  culvert  below  was  larger.  Defend- 
ant objects.  Court,  being  of  opinion  that 
defendant  had  opened  the  door  by  the  exam- 
ination of  the  witness  Hawkins,  allowed 
witness  to  testify.  Dr.  O'Bfien,  a  medical 
expert  introduced  by  the  defendant,  wan 
asked  by  the  plaintiff:  "If  the  jury  believe, 
in  timeof  large  rain,  large  qmintities  of  wa- 


ter are  ponded  back  on  Emry's  Model  farm, 
on  which  the  vegetation  is  rank,  what  would 
be  the  effect  upon  health?"  Defendant  ob- 
jects. Overruled.  Exception  by  defendant. 
Witness  answered:  "Bank  vegetation  would 
be  killed  by  water  and  exposure  to  sun ;  in 
the  summer-time  would  produce  malaria." 
Objection  to  answer  by  defendant.  Overruled. 
Exception  by  defendant.  ' 

The  defendant  prayed  the  following  in- 
structions: "(1)  If  the  jury  shall  believe 
that  in  May,  1887,  a  rain-fall  of  over  6  inches 
fell,  said  fall  of  rain  excessive  and  extraordi- 
nary, and  if  the  jury  shall  l>elieve  that  dam- 
age wait  sustained  thereby,  the  defendant  is 
not  liable  therefor.  (Refused,  except  as  is 
hereinafter  set  out  in  charge.  Defendant  ex- 
cepts.) (2)  That  if  the  jury  shall  believe 
that  the  plaintiffs  knew,  or  had  cause  to 
know,  at  the  time  they  placed  the  brick  at 
the  place  they  did,  that  it  was  subject  to 
overflow,  then  it  was  contributory  negligence, 
and  they  willanswertheissue'Yes.'  (fiefused, 
except  as  is  hereinafter  set  out  in  charge. 
Defendant  excepts.)  (8)  That  if  the  plain- 
tiffs knew  at  the  time  they  planted  their 
crops  on  the  Model  farm  that  it  was  subject 
to  overflow,  then  they  have  contributed  to 
the  damage,  and  the  jury  will  find  issue, 
'Yes.'  (lief used,  except  as  is  hereinafter  set 
out  in  charge.  Defendant  excepts.)  (4) 
That  if  the  defendant  has  used  its  culvert  as 
it  now  is  since  1857,  then  the  law  presumes 
it  has  a  grant  to  do  so,  and  the  plttintiS  can- 
not recover.  (Refused,  except  as  is  herein- 
after set  out  in  charge.  Defendant  excepts.") 

The  defendants  also  asked  this  instruction: 
"That  there  is  no  evidence  that  the  mainte- 
nance of  the  culvert  by  the  defendant  in  its 
present  condition  is  a  public  nuisance;" 
which  was  given  by  the  court. 

The  court  then  instructed  the  jury  as  fol- 
lows: "The  first  issue  is,  has  the  defendant 
negligently  ponded  water  back  upon  the 
plaintiff's  land?  The  burden  rests  upon  the 
plaintiff  to  satisfy  you  by  a  preponderance 
of  the  testimony,  t.  e.,  by  the  greater  degree 
of  credence  raised  in  your  minds.  Now, 
what  is  the  truth  of  this  matter?  No  ques- 
tion is  made  about  the  building  of  the  railroad 
and  the  construction  of  the  culvert,  for  the 
defendant  admits  so  much.  The  defendant 
says  that,  although  it  had  constructed  the  cul- 
vert, it  was  built  in  such  manner  and  with 
such  care  that  injury  to  the  plaintiff  was  not  to 
have  been  anticipated.  It  was  the  duty  of  the 
defendant  to  have  constructed  its  culvert  so 
that  would  carry  off  the  water  of  the  stream 
under  all  ordinary  circumstances  and  the  us- 
ual course  of  nature,  even  to  the  extent  of 
such  heavy  rains  as  are  ordinarily  expected, 
unless  it  has  the  right  of  grant  actual  or  pre- 
sumed to  make  it  Mnaller.  If  the  defendant 
so  constructed  the  culvert  that  it  wad  not 
sufficient  to  carry  off  the  water  of  the  stream 
under  ordinary  circumstances,  (and  by  ordi- 
nary circumstances  is  meant  the  usual  rain- 
full,)  even  if  such  heavy  rains  aie  occasional, 
and  if  by  reason  of  the  insufficient  culvert 
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the  plaintiff's  land  was  everflowed,  the  an* 
awer  tothe  first  issoe  sliould  be,  'Yes,'  un- 
less the  defendant  had  acquired  the  right  to 
pond  water  on  the  plaintiff's  land.  As 
to  whether  the  defendant  bad  such  right  I 
will  instruct  yon  when  I  come  to  speak  of 
the  fourth  issue.  On  the  other  hand,  if  the 
JQiy  shall  believe  that  the  plaintiff's  land  was 
flooded  from  the  creek,  and  not  by  back-water 
from  culvert,  then  it  was  not  done  by  the 
negligence  of  the  defendant,  and  the  issue 
shonld  he  answered,  •  Ko.'  And  if  the  jury 
shatl  belieTe  that  the  mill-dam  below  the  cui- 
▼ert  obstructed  full  flow  of  the  water,  so  that 
it  did  not  flow  freely  through  the  culvert,  as 
it  would  have  otherwise  done,  and  that  if  it 
had  not  been  for  the  mill-dam  the  water 
would  not  have  ponded  back  on  the  plaintiff's 
land,  then  your  answer  should  be,  •  No;'  for 
the  defendant  is  not  responsible  for  the  over- 
flow caused  by  the  mill-dam.  It  can  be  only 
reaponsible  for  its  own  net,  not  for  the  acts 
of  others.  If  the  jury  shaU  believe  that  the 
eulvert  is  sufficient  to  carry  off  all  the  water 
having  a  natural  outlet  by  the  creek,  except 
in  cases  of  extraordinary  and  unusual  rain- 
fall, then  defendant  was  not  negligent,  and, 
if  the  overflow  was  the  result  of  extraordi- 
nary rain-fall,  the  answer  should  be,  '  Ko.' 
Bnt  whether  there  was  overflow  of  plaintiff's 
Imnd,  whether  such  overflow  was  caused  by 
heavy  rains  such  as  are  not  unusual  and  the 
obstructed  flow  of  the  water  by  the  calvert, 
or  whether  tlie  culvert  was  snfllcient  to  carry 
off  the  water  under  ordinary  circamstances, 
or  whether  the  overflow  was  all  the  result  of 
extraordinary  rain-fall,  are  questions  for  you 
to  say.  Perhaps  It  may  be  proper  for  me  to 
say  that,  if  you  find  the  flrst  issue,  'No,' 
that  is  an  end  of  the  case.  But  if  yon  should 
answer,  '  Yes,'  then  it  becomes  material  to 
consider  and  determine  other  issues.  I  shall 
next  call  your  attention  to  the  fourth  Issue. 
(This  issue  was  afterwards  divided,  and  con- 
stitutes the  fbortb  and  fifth  issues  as  found 
in  the  record.)  The  fourth  issue  is  com- 
pound. The  Qrst  question  presented  is  as  to 
how  long  the  defendant  has  been  using  the 
culvert  in  its  present  condition.  This  is 
merely  a  question  of  fact,  upon  which  I  can 
give  yon  very  little  assistance.  You  must 
determine  it  npon  the  evidence.  The  second 
part  of  the  issue  is:  'And  had  the  user  given 
the  defendant  an  easement  on  the  land  of  the 
plaintifff  It  is  insisted  by  the  defendant 
that,  having  used  the  culvert  for  more  than 
20  years  before  the  plaintiff  began  his  action, 
it  has  acquired  a  right,  not  only  to  use  it  for 
its  own  purposes,  but  to  use  it  although  it 
may  have  the  effect  of  ponding  back  water 
on  the  land  of  the  plaintiff.  It  is  true  thnt  a 
right  to  pond  water  npon  the  land  of  another 
may  be  acquired  by  actually  ponding  it  back 
and  keeping  it  so  ponded  back  for  20  years.  It 
is  not  necessary  that  it  should  be  kept  con- 
tinually ponded  to  the  same  height,  when  the 
difference  is  made  by  low-water  in  time  of 
drought,  or  for  repairs.  As  in  case  of  mill- 
ponds,  if  a  dam  is  ereoted  and  kept  up,  and 


the  water  is  ponded  bade  for  20  years,  the 
owner  of  the  mill  acquires  an  easement  to 
pond  the  water  Isack  over  the  land  covered 
by  the  mill-pond,  when  as  full  as  nsual,  al- 
though it  may  have  been  taken  down  tor  re- 
pairs, and  although  it  may  occur  that  by 
reason  of  drought,  or  by  reason  of  defects  in 
the  dam  itself,  temporarily  the  water  may 
have  been  part  of  the  time  lower.  The  de- 
fendant assumes  the  burden  of  proof  when  it 
undertakes  to  show  its  right  to  pond  water 
back  on  the  land  of  plaintiff,  and  it  must 
show  it  by  a  preponderance  of  evidence. 
(Exception  by  defendant.)  If  the  jury  is 
satisfied  that  the  defendant  has  for  20  years 
ponded  water  back  on  the  land  of  plaintiff  in 
such  a  way  as  to  expose  itself  to  action  tar 
sucli  ponding  for  20  years  before  this  suit 
was  begun,  then  the  defendant  had  acquired 
a  right  to  pond  the  water  back  on  the  plain- 
tiff's land.  (Exception  by  defendant.)  In 
determining  this  question  of  easement,  and 
fixing  the  time  of  the  20 years,  the  jury  mast 
count  out  the  time  from  the  20th  May,  1861. 
to  the  1st  January,  1870.  In  fixing  the  be- 
ginning, the  jury  must  find  the  time  that  de- 
fendant's claim  began, — the  time  its  right 
was  first  asserts  by  an  actual  ponding  back 
upon  the  lands  now  claimed  by  the  plaintiff. 
It  makes  no  difference  whether  the  land  was 
then  owned  by  the  plaintiff,  or  by  those  un- 
der whom  she  claims,  [In  order  to  acquice 
a  right  by  prescription,  the  user  must  have 
been  continuously  asserted  and  enjoyed  with- 
out interruption  for  20  years;  and,  if  the 
ponding  back  of  water  on  the  land  of  plain- 
tiff was  at  long  intervals,  such  occasional 
trespasses  could  not  ripen  into  title.]  (De- 
fendant excepts  to  portion  of  charge  In 
bnuAets.)" 

Chi  the  subject  of  contributory  negligence, 
bis  honor  instructed  the  jury  that  if  the  cir> 
cumstanoes  were  such  that  a  man  of  ordi- 
nary prudence  would  have  planted  his  crops 
and  put  his  bricks  on  the  land,  then  the 
plaintiff  was  not  negligent.  If  the  defend- 
ant had  a  right  by  prescription  to  pond  back 
the  water,  (if  it  did  pond  it  back,)  then  the 
plaintiff  would  be  guilty  of  negligence  in 
placing  his  bricks  or  planting  his  crops  on  the 
land,  and  the  jury  should  answer  the  third 
issue,  "Yes."  But  if  defendant  had  no  right 
to  pond  back  the  water,  (if  it  did  pond  it 
back,)  and  a  man  of  ordinaiy  prudence  would 
have  BO  pliftited  his  crops  and  placed  his 
bricks,  then  the  plaintiffs  were  not  guilty  of 
negligence  in  so  planting  bis  crops  and  plae- 
ing  his  bricks  on  the  land.  Defendant  ex- 
cepted. His  honor  also  further .  charged  the 
jury  that  the  measure  of  damages  was  the 
actual  injury  sustained  by  plaintiff's  crops 
and  bricks.  Verdict  for  plai  ntiff  as  before 
stated.    Defendant  moved  for  a  new  trial: 

(1)  For  admission  of  improper  testimony; 

(2)  for  failure  to  instruct  as  requested;  (3)  for 
error  alleged  in  charge  given.  Then  defend< 
ant  mov^  for  Judgment  upon  the  verdict 
Motion  overruled.  Judgment  for  plaintiff. 
Appeal  by  defendant. 
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JUDGMBNT. 

"This  cause  coming  on  to  be  heard,  and  bar- 
ing been  tried  bj  the  Jury  upon  the  following 
Issues:  (1)  Has  the  defendant  netjligently 
ponded  water  back  upon  the  plaintiff's  land  ? 
(2)  If  80,  what  damage  has  plaintiff  sustained 
thereby?  (3^  Hare  the  plaintiffs  been  guilty 
of  contributory  negligence?  (4)  How  long 
has  defendant  been  using  the  culvert  in  its 
present  condition?  (5)  And  has  the  user 
given  the  defendant  an  easement  in  the 
Uinds  of  plaintiff?  And  the  jury  having  an- 
swered the  first  issue,  'Yes;'  the  second  is- 
sue, <  81,870;'  the  third  issue,  <No;'  the 
fourth  issue,  'Since  it  was  built,  with  the 
exception  of  the  cracks,  August,  1857,'  and 
the  fifth  issue,  *No,' — it  is  now,  on  motion 
of  B.  0.  Burton,  Jr.,  plaintiff's  attorney,  ad- 
Judged  that  the  plaintiffs  recover  of  the  de- 
fendant the  sum  of  one  thousand  eight  hun- 
dred and  seventy  dollars,  with  interest  from 
the  1st  day  of  this  term  till  paid,  and  the 
costs  of  this  action,  to  be  taxed  by  the  clerk. 
"J.  F.  QsAVES,  Judge  Presiding." 

From  this  judgment  the  defendant  appeals 
to  the  supreme  court. 

The  action  was  brought  to  recover  damage 
for  injury  done  to  plaintiff's  brick-yard  in 
the  year  1885,  and  again  in  May,  1887,  and 
to  his  crops,  by  overQows  caused  by  the  de- 
fective construction  of  a  culvert  over  a  creek 
on  the  defendant's  land. 

The  first  and  second  exceptions  present  the 
question  whether  his  honor  erred  in  refusing 
to  submit  two  additional  issues  tendered  by 
defendant's  counsel.  It  was  not  the  design 
in  adopting  the  new  procedure  that  par- 
ties should  be  bound  by  rules  so  technical  as 
those  which  governed  the  old  system  of 
pleading.  The  forms  of  action  being  disre- 
garded, and  it  being  requisite  only,  under 
the  Code,  to  allege  the  material  facts  in  the 
oomplnint,  and  to  admit  or  deny  the  allega- 
tions in  the  answer,  ordinarily  it  must  be 
left  to  the  sound  discretion  of  the  nisi  prius 
jodge  to  determine,  when  required  or  al- 
lowed to  settle  the  issues,  whether  the  action 
can  be  tried  more  intelligently  and  satisfac- 
torily by  the  jury  upon  specific  issues,  sub- 
mitted for  the  purpose  of  eliciting  distinct 
findings  in  the  nature  of  a  special  verdict,  or 
by  confining  the  inquiry,  in  imitation  of  the 
old  method,  to  a  single  issue  or  a  small  num- 
ber of  issues,  and  pointing  out  by  instruction 
bow  the  conflicting  evidence,  controverted 
in  the  pleadings  and  on  the  trial,  though  not 
involved  in  the  terms  of  the  issues  submit- 
ted, bears  upon  the  verdict  to  be  rendered  in 
response  to  them.  But  the  issues  submitted 
must  be  such  as  are  raised  by  the  pleadings. 
It  is  misleading  to  embody  in  one  issue  two 
propositions,  as  to  which  the  jury  might 
give  different  responses,  and,  on  exception 
taken  in  apt  time,  a  new  trial  will  in  such 
cases  be  granted.  The  facts  found  by  the 
jury,  whether  comprehended  under  one  or 
many  issnes,  must  be  sufficient  to  enable  the 
court  to  proceed  to  judgment.  When  the 
judgment  can  be  predicated  upon  the  find- 


ings, though  it  may  appear  that  the  judge 
who  tried  the  cause  below  refused  to  submit 
more  specific  issues  tendered  by  a  party,  yet 
if  he  told  the  jury  how  the  testimony  relat- 
ing to  the  issues  refused  should  be  considered 
in  connection  with  the  law  in  passing  upon 
those  submitted,  and  thereby  gave  opportu- 
nity to  enter  exception  to  the  instruction 
given,  and  to  the  refusal  to  give  that  asked, 
the  appelkite  court  will  not  grant  a  new  trial. 
The  court  will  impose  no  limit  to  the  exercise 
of  discretion  on  the  part  of  the  judge  below 
in  settling  the  issues,  except  that  the  facts 
established  by  the  response  to  them  shall 
constitute  a  lawful  basis  for  the  judgment, 
and  tliat  an  appellant  was  not  denied  an  op- 
portunity to  have  the  law  applicable  to  any 
material  portion  of  the  testimony  fairly  pre- 
sented and  passed  upon  by  the  jury  through 
the  medium  of  some  issue. 

The  defendant  contends  that  ther<!  was  er- 
ror in  declining  to  submit  to  the  jury  the 
two  issues  offered:  "(1)  What  was  the  depth 
of  rain-fall  on  10th  of  May,  1887?"  "Was 
the  rain-fall  10th  of  May  excessive  and  ex- 
traordiuary?"  "(2)  What  damage  did  plain- 
tiff sustain  by  ponding  back  of  the  water  on 
that  occasion?"  His  honor  presented  the 
whole  question  of  negligence  on  the  part  of 
the  defendant  in  the  first  of  the  five  issues, 
to  which  the  jury  responded,  and  which  is 
in  the  following  language:  "Has  defendant 
negligently  ponded  water  back  upon  the 
plaintiff's  land?"  The  judge  instructed  the 
jury  upon  the  question  of  negligence  on  de- 
fendant's part  as  follows:  "It  was  the  duty 
of  defendant  to  have  constructed  its  culvert 
so  it  would  carry  off  the  water  of  the  stream 
under  all  ordinary  circumstances  and  the 
usual  course  of  nature,  even  to  the  extent  of 
such  heavy  rains  as  are  ordinarily  expected, 
unless  it  has  the  right  of  grant  actual  or  pre- 
sumed to  make  it  smaller.  If  the  defendant 
so  constructed  the  culvert  that  it  was  not 
sufficient  to  carry  off  the  water  of  the  stream 
under  ordinary  circumstances,  (and  by  ordi- 
nary circumstences  is  meant  the  usual  rain- 
fall,) even  if  such  heavy  rains  are  occasional, 
and  by  reason  of  insufficient  culvert  the  plain- 
tiff's land  was  overflowed,  the  answer  to  the 
first  issue  should  be  ■  Yes,'  unless  the  defend- 
ant had  acquired  the  right  to  pond  water  on 
the  plaintiff's  land. "  We  think  his  honor 
stated  the  law  correctly,  and  is  sustained  by 
the  case  of  Wright  v.  Wilmington,  92  N.  0. 
156,  and  the  authorities  there  cited;  also  2 
Wood,  Ry .  Law,  §  253,  p.  873.  By  applying 
the  law  as  there  stated  by  the  court,  the  jury 
would  naturally  determine  from  the  testimo- 
ny whether  the  rain-fall  of  the  10th  of  May, 
1887,  or  that  in  the  year  1885,  was  so  extraor- 
dinary and  excessive  that  it  could  not  have 
been  reasonably  expected  to  fall,  and,  if  such 
was  the  character  of  the  rain  at  either  date, 
they  would  naturally  leave  out  «.iy  injury 
sustained  by  such  a  rain-fall  in  making  the 
estimate  of  the  damage,  or  if  they  found  that 
all  the  damage  sustained  by  the  plaintiff, 
both  in  his  brick-yard  and  as  to  his  crops. 
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attribntable  to  extraordinary  rains,  ttaej 
would  of  course  respond  "No"  to  the  issne. 
Hia  honor,  in  addition  to  the  language  quoted 
from  his  cliarge,  told  the  jury  that  the  de- 
fendant was  "not  negligent  if  the  overflow 
was  the  result  of  extraordinary  and  unusual 
rain-fall,"  etc.  The  defendant  introduced  a 
witness.  P.  B.  Hawkins,  who  testified  that 
he  built  the  culvert  In  1859,  was  contractor 
for  the  work,  and  that  one  Bardwell,  a  dvil 
engineer,  had  direction  of  the  construction. 
The  defendant  offered  to  show  by  the  witness 
Hawlcins  "the  reputation  of  Bardwell  as  an 
intelligent  and  expert  engineer."  On  objec- 
tion by  the  plaintiffs,  the  testimony  was  held 
to  be  incompetent,  and  the  defendant  ex- 
cepted. Counsel,  on  the  argument  in  this 
court,  did  not  abandon  this  exception,  but 
fkiled  to  dte  any  authority  in  support  of  it, 
and  we  cannot  see  how  the  fact  that  the 
engineer  who  had  the  oversight  of  the  con- 
struction of  the  culvert  was  an  intelligent  and 
expert  engineer  tends  to  show  that  the  cul- 
vert was  in  fact  so  constructed  as  to  carry 
off  any  but  an  excessive  fall  of  rain.  The 
plaintiff  had,  before  the  introduction  of  the 
witness  P.  B.  Hiawkins,  "offered  to  prove 
that  some  two  hundred  yards  below,  on  the 
same  stream,  the  Boanoke  Navigation  Com- 
pany had  constmcted  a  culvert  before  defend- 
ant, which  was  twenty-six  feet  wide,"  but, 
opon  objection  by  defendant,  the  testimony 
was  then  excluded.  The  witness  Hawkins, 
having  qualified  himself  to  speak  as  an  expert, 
said:  "I  think  the  culvert  a  sufficiently  large 
colvert  for  the  size  of  the  stream.  I  thought 
it  sufficient  to  carry  off  any  rise.  It  was  the 
largest  culvert  I  ever  built."  Subsequently 
the  court,  being  of  opinion  that  the  defend- 
ant, by  the  examination  of  Hawkins,  had 
"opened  the  door,"  and  made  the  evidence 
previously  excluded  competent,  allowed  a 
witness  to  testify,  after  objection  on  the  part 
of  defendant,  that  the  culvert  built  for  the 
Boanoke  Navigation  Company,  200  yards  be- 
low, on  the  same  stream,  was  larger  than 
that  built  by  Hawkins,  and  this  is  the  ground 
of  another  exception  relied  on  by  defendant. 
We  concur  with  his  honor  in  his  ruling. 
Hawkins  had  qualified  as  an  expert,  as  we 
may  fairly  infer  from  the  record,  in  part  at 
least,  by  showing  his  experience  as  a  con- 
tractor for  work  on  railways;  and  at  any 
rate  be  had  been  allowed,  after  stating  that 
he  built  that  particular  culvert,  to  testify, 
further,  that  it  was  the  largest  he  had  ever 
bnilt, — the  natural  inference  being  that  he 
had  constructed  a  number,  and  this  was  of 
nnusual  capacity.  In  order  to  break  the 
force  of  this  testimony,  it  was  competent  for 
the  plaintiff  to  bhow  that  another  had  been 
built  so  near  below  that  the  volume  of  water 
in  the  stream  would  not  probably  be  mate- 
rially increased  -before  reaching  it.  or  cer- 
tainly to  show  that  another  and  larger  one 
was  very  near,  and  in  that  way  to  meet  the 
argument  ^whicb  defendant's  counsel  might 
make  to  tne  jury)  that  an  expert  and  ex- 
perienced engineer  had  never  constructed  one 
v.9s.B.no.3— 10 


I  that  would  allow  so  much  water  to  pass. 

Hawkins  might  have  been  asked,  on  cross- 

I  examination,  and  with  a  view  to  impeach 

him  or  destroy  the  weight  of  his  testimony 

as  an  expert,  what  the  dimensions  of  the 

lower  culvert  were.     1  Greenl.  £v.  §  468. 

But  we  think  that  the  testimony  of  Hawlclns 

tended  to  show  that  the  defendant  had  not 

done  the  work  in  a  negligent  or  unskillful 

manner,  by  impressing  the  jury  with  the 

idea  that  no  larger  culvert  had  ever  been 

constructed,  because  an  educated  and  intelli- 

'  gent  contractor  had  not.  in  the  years  of  ex- 

.  perience  that  had  made  him  an  expert,  built 

one  so  large.     Thig  is  only  a  fair  inference 

'  from  the  testimony,  and  it  would  follow  that 

:  testimony  as  to  the  location  and  capacity  of 

j  the  lower  culvert  must  of  necessity  tend  to 

'  remove  the  incorrect  impression   made  by 

'  Hawkins'  testimony,  and  in  that  way  l)ear 

directly  upon  the  question  of  negligence  ii^ 

volved  in  the  first  issue. 

The  testimony,  offered  to  prove  that  the 
stagnant  water  engendered  malaria  and 
caused  sickness,  was  withdrawn  from  the 
jury,  and  the  exception  growing  out  of  its 
introduction  was  not  insisted  on  in  this 
court. 

Counsel  for  the  defendant  contends  that 
there  was  error  in  the  refusal  to  give  the  in- 
struction prayed  for  in  reference  to  contribu- 
tory negligence,  and  in  giving  that  substi- 
tuted by  bis  honor  for  it.  Indeed,  in  the 
argument  in  this  court,  counsel  went  fur- 
ther, and  cited  a  number  of  authorities  to  es* 
tablish  the  position  that  this  is  a  case  in 
which,  upon  the  undisputed  facts,  the  Jury 
should  have  been  told  there  was  contributory 
negligence  on  the  part  of  the  plaintiff.  The 
plaintiff  T.  L.  Emry  testified  that  in  the  fall 
of  1885  his  brick-yard  was  overflowed,  and  in 
May,  1887,  it  was  again  submerged,  and  that 
the /erne  plaintiff  suffered  great  damage  on 
both  occasions  in  the  destruction  of  brick. 
In  reply  to  a  question,  he  stated,  as  a  reason 
why  he  again  made  brick  at  the  same  place 
after  the  overflow  in  1885,  that  the  prepara- 
tion of  the  brick-yard  had  cost  him  a  great 
deal  of  money,  and  that  the  place  selected 
was  the  only  place  suitable  for  making  brick 
on  the  land.  It  is  insisted  that  there  was  a 
want  of  ordinary  care  shown  by  the  plain- 
tiffs in  manufacturing  brick  a  second  time  in 
a  place  that  had  been  overflowed  nearly  two 
years  before.  If  the  jury  had  not  found  that 
there  was  negligence  on  the  part  of  the  de- 
fendant in  response  to  the  flrst  issue,  then, 
under  the  instruction  of  bis  honor,  it  would 
have  l>een  unnecessary  to  proceed  to  consider 
the  third,  which  involved  the  question  of  con- 
tributory negligence.  So  we  must  assume 
that  tlie  jury  agreed  upon  the  affirmative  an- 
swer to  the  flrst  issne  before  discussing  the 
third.  We  cannot,  upon  reason  or  authori- 
ty, reach  the  conclusion  that  the  plaintiffs  ex- 
hibited a  want  of  ordinary  care  by  manufact- 
uring brick  in  the  year  1887  because  the 
brick-yard  had  been  damaged  in  1885,  nor 
that  they  were  negligent  in  planting  another 
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crop  in  the  latter  year  on  land  that  had  been 
overflowed  two  years  before ;  for  the  reason 
that  the  defendant  company,  by  the  careless 
and  unskillful  construction  of  its  road  in  the 
failure  to  provide  adequately  for  the  escape 
of  the  water  of  the  creek  even  when  there 
was  no  extraordinary  volume,  had  subjected 
the  plaintiffs  to  some  risk  i  n  raising  the  usual 
crops  on  the  farm,  or  attempting  to  utilize 
the  only  suitable  place  for  manufacturing 
brick  on  that  tract  of  land.  It  is  often  diffi- 
cult to  determine  where  the  admitted  evi- 
dence in  a  case  crosses  the  shadowy  line,  and 
compels  the  court  to  take  the  case  from  the 
Jary,  and  declare  as  the  law  that  contributory 
negligence  has  been  proved.  The  application 
of  the  rule  that  when  tlie  facts  are  ascer- 
tained the  question  whether  there  has  been 
negligence  or  contributory  negligence  is  one 
addressed  exclusively  to  the  court  is  attended 
with  difficulty,  because  it  seldom  happens 
that  the  facts  in  any  two  cases  are  precisely 
the  same.  When  there  is  any  conflict  in  the 
testimony,  the  court  will  lay  down  the  rule 
of  law  and  define  the  standard  of  care  neces- 
sary, but  leave  the  jury  to  decide  whether, 
under  the  circumstances,  ordinary  care  was 
exercised  by  a  defendant. 

The  defendant  has  no  reason  to  complain 
that  the  court  allowed  the  jury  to  apply  as 
the  test  t)ie  abstract  principle  that  the  plain- 
tiffs were  bound  to  exercise  that  degree,  and 
only  that  degree,  of  care  which  a  man  of  or- 
dinary prudence  would  exhibit  in  the  man- 
agement of  his  affairs,  and  refuse  to  sustain 
the  nnreiisunable  proposition  that  a  prudent 
man  must  either  allow  his  land  to  remain 
ancultlvated,  and  bis  brick-yard  with  his  in- 
vestment for  manufacturing  to  be  abandoned, 
or  incur  the  risk  of  losing  the  fruits  of  his 
labor,  because  he  had  some  reason  to  fear 
that  by  the  negligent  constrnction  of  a  cul- 
vert the  crop  or  the  brick  might  be  injured 
or  destroyed.  2  Wood,  Ry.  I^w,  §  300,  and 
note.  The  authorities  cited  by  del^ndant  do 
not  sustain  the  position  either  that  the  court 
erred  in  refusing  to  give  the  instruction 
asked,  or  in  the  failure  to  go  further  in  that 
given,  and  tell  the  jury  that  tlie  admitted 
fticts  were  sufficient  proof  of  contributory 
negligence.  The  authority  to  which  counsel 
refers  us  is  not  applicable  to  the  facts  of  this 
case.  Beach,  Ck)ntrib.  Keg.  §§  12,  13.  The 
author  says,  (section  162:)  ^'It  is  for  the 
court  to  say  in  a  majority  of  instances  what 
is  and  what  is  not  negligence  as  an  abstract 
proposition.  When,  therefore,  the  facts  of  a 
given  aise  are  undisputed,  and  the  inferences 
or  conclusions  to  be  drawn  from  the  facts 
indisputable,  when  the  standard  of  duty  is 
fixed  and  defined  so  that  a  failure  to  attain 
it  is  negligence  beyond  a  cavil,  then  oontrib- 
tttory  negligence  is  matter  of  law.  *  *  * 
When  the  facts  are  unchallenged,  and  are 
such  that  reasonable  minds  could  draw  no 
other  inference  or  conclusion  from  them  than 
that  the  plaintiff  was  or  was  not  at  fault, 
tbwi  tt  is  the  province  of  the  court  to  deter- 
mine the  que^on  of  contributory  negligence 


as  one  of  law."  He  cites  Field  on  Damages^ 
(page  519,)  to  the  effect  that,  "to  Justify  a 
nonsuit  on  the  ground  of  contributory  negli- 
gence, the  evidence  against  the  plaintift 
should  be  so  clear  as  to  leave  no  room  for 
doubt,  and  all  material  facts  must  be  conced- 
ed or  established  beyond  controversy."  The 
learned  author  concludes  that,  in  a  majority 
of  cases,  the  question  of  the  plaintiffs'  negli- 
gence wUl  be  one  of  fact,  to  be  ultimately 
determined  by  a  jury.  In  Railroad  Qo.  v.  Van 
Steinburg,  17  Mich.  120,  (cited  by  theauthor,) 
■Judge  CooLEY  says:  "The  case  must  be  a 
very  clear  one  which  would  justify  the  court 
in  taking  upon  itself  this  responsibility." 
Speaking  of  the  finding  by  the  court  that 
there  was  contributory  negligence  in  any 
given  case,  the  learned  Judge  says,  further: 
"He  thus  makes  bis  own  opinion  of  what 
would  be  generally  regarded  as  prudence  a 
definite  rale  of  law.  It  is  quite  possible  that 
if  the  same  question  of  prudence  were  sub- 
mitted to  a  jury,  coUected  from  the  different 
occupations  of  society,  and,  perhaps,  better 
competent  to  judge  of  the  common  opinion, 
he  might  find  them  differing  with  him  as  to 
the  ordinary  standard  of  proper  care." 

The  last  exception  grows  out  of  the  re- 
fusal to  give  the  instmction  asked,  that,  "if 
the  defendimt  has  used  its  culvert  as  it  now 
is  since  1857,  then  the  law  presumes  it  has  a 
grant  to  do  so,  and  the  plaintiff  cannot  re- 
cover." The  injury  resulting  from  the  on- 
skillful  construction  of  culverts  cannot  be 
estimated  as  a  part  of  the  damage  for  right 
of  way,  and  the  grant  from  the  land-owner  or 
the  proceeding  for  condemnation,  to  which 
he  and  the  corporation  were  parties,  would 
not  operate  as  an  estoppel  in  an  action 
brought  by  him  for  injury  caused  by  the  un- 
skillful construction  of  culverts,  and  conse- 
quent damage  to  land  located  beyond  the 
right  of  way.  The  owner  of  adjacent  land 
can,  of  course,  resort  to  the  oommon-law 
remedy  for  damage  sustained  by  him  in  the 
overfiow  of  his  land,  directly  consequent  up- 
on such  carelessness  on  the  part  of  the  said 
railroad  company  in  the  construction.  2 
Wood,  Ry.  Law,  §  253,  p.  876.  His  recov- 
ery can  be  defeated  only  by  proof  of  a  pre- 
scriptive right  acquired  by  user  to  maintain 
the  culvert  in  its  present  state,  with  the  con- 
sequent injury.  The  right  by  prescriptioD 
could  be  acquired  by  the  defendant  by  user 
for  20  years,  and  the  user,  in  order  to  raise 
the  presumption  of  a  grant  from  the  quiet 
enjoyment  of  the  easement,  must  have  been 
such  as  to  have  subjected  the  claimant  to  an 
action  at  any  time  for  20  years  before  bis 
right  to  the  easement  was  controverted  by 
the  bringing  of  this  action.  The  defendant 
must  show,  too,  in  order  to  establish  his 
right  to  the  easement,  "that  the  user  at  the 
time  when  the  action  was  brought  was  not 
substantially  in  excess  of  that  which  he  has. 
exercised  during  the  period  requisite  to  the 
right."  Sherlock  v.  RaUway  Co..  17  N.  E. 
Bep.  171.  To  apply  that  role  to  this  case, 
the  burden  was  on  the  defendant  to  show  not 
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that  the  oyerflow  haa  constantly  extended 
over  a  fixed  territory  cm  the  plaintiff's  land, 
or  varied  only  with  the  water-mark,  for  20 
years,  but  at  regular  or  irregular  interrals 
the  water  has  overflowed  the  very  land  on 
which  the  bricks  were  destroyed  or  the  crops 
tnjored,  and  to  the  same  extent  so  as  to  have 
made  the  defendant  liable  in  an  action  for  or 
in  tlie  nature  of  trespass  by  the  feme  plain- 
tiff, and  those  under  whom  she  claims,  at 
any  time  during  that  period.  The  floods  oc- 
curring at  intOTvals  must  have  always  cov- 
ered the  land  on  which  the  crops  were  raised 
or  the  bricks  were  made  in  order  to  estab- 
lish an  easement  that  would  prove  available 
as  a  defense  to  the  one  ground  of  action  or 
the  other.  Wood.  Um.  Act.  §  182,  p.  377; 
Sherlock  t.  Bailway  Co.,  (Ind.)  17  N.  £. 
Bep.  171. 

The  defendant  has  not  attempted  to  estab- 
lish the  prescriptive  right  by  offering  any 
evidence  to  show  that  the  land  has  been  over- 
flowed. So  far  as  we  can  Judge  from  the  re- 
port of  the  evidence,  which  does  not  purport 
to  be  full,  there  was  no  proof  offered  as  to 
the  nature  or  extent  of  the  overflow,  except 
that  offered  by  plaintiffs  In  support  of  their 
demand  for  damages,  and  covering  only  three 
years  prior  to  the  bringing  of  the  action. 
The  proof  by  the  plaintiff  that  ordinary  rains 
for  four  years  prior  to  the  bringing  of  the 
action  had  been  sufficient  to  cause  the  over- 
flow of  the  brick-yard  and  the  cultivated  land 
of  the  feme  plaintiff  does  not  supply  the 
omission  of  the  defendant  company  or  relieve 
it  of  the  burden.  It  does  not  follow  that  the 
overflow  has  been  uniform,  so  as  to  subject 
the  company  to  an  action  in  favor  of  those 
under  wfaoni  she  claims  for  the  previous 
time,  extending  back  20  years;  for  clianges 
in  the  system  of  drainage  by  land-owners 
above,  and  the  ch-aring  of  lands,  might  have 
increased  the  volume  of  water  in  the  creek, 
and  caused  it  to  overflow  more  readily.  But 
sudi  alterations  would  not  have  relieved  the 
defendant  company  of  liability,  resulting  di- 
rectly from  the  insulBcienoy  of  its  culverta 
to  discharge  the  water.  No  such  testimony 
haying  been  offered  by  the  defendant,  the 
complaint  that  his  honor  left  the  jury  to  pass 
upon  the  question  whether  an  easement  had 
been  acquired  ought  not  to  come  from  it. 
We  conclude,  therefore,  that  there  was  no 
error*  and  the  Judgment  must  be  affirmed. 

(ffi  y*.  SM) 

Saitudbss  e.  Jambs  «t  vA. 

OSupnme  Cowrt  of  Appeals  cf  Vlira1in4a.  March 

28, 1889.) 

jTTDOHXins— BquiTAKJi  Rblixv. 
In  a  rait  hv  a  eredltor  to  set  aside  a  Judgment 
eonfeased  by  Ma  debtorln  favor  of  A.,  the  oomplain- 
aat  charged  in  his  bill  that  the  judgment  and  the 
■ote  upon  which  it  was  founded  were  wholly  with- 
out consideration,  and  a  devioe  to  defraud  oredit- 
on;  and  asked  that  the  defmdants  be  required  to 
answer  upon  oath  all  the  aUegattons  of  the  bill, 
and  specincally  to  make  discovery  as  to  the  oon- 
sfdetation  for  the  said  note.  Toe  answer  of  the 
defendants  set  out  that  a  sum  of  money,  realized 
by  A.  on  the  sate  of  oertaln  property,  had  been 


deposited  with  the  debtor  fOr  safe  keeping,  and 
that  the  debtor  had  used  a  portion  of  such  sum  in 
his  business,  and  that  the  note  in  question  was 
executed  for  the  portion  of  the  money  so  used. 
Held,  that  the  answers  were  fully  resptuialve^  and 
the  complaint  was  properly  dismissed. 

Appeal  from  circuit  court,  Lancaster  coun- 
ty; J.  M.  Jeffbies,  Judge. 

R.  L.  T.  Beale,  for  appellant  W.  A. 
Jonee,  for  appellees. 

Fattntlebot,  J.  This  hi  an  appeal  from 
8  decree  of  the  circuit  court  of  Lancaster 
county,  pronounced  on  the  14th  day  of  July, 
1887,  in  a  cause  in  said  court  pending,  in 
which  R.  M.  Saunders  is  complainant,  and  A. 
James,  Sr.,  and  A.  James,  Jr.,  are  defend- 
ants. The  suit  was  instituted  by  B.  M.  Saun- 
ders, a  judgment  creditor  of  A.  James.  Sr., 
to  avoid  and  set  aside  a  prior  judgment  con- 
fessed by  the  said  A.  James,  Sr.,  in  favor  of 
a  son,  A.  James,  Jr.,  on  the  2d  day  of  April, 
1884,  for  a  debt  of  9800,  evidenced  by  the 
note  of  the  firm  of  A.  James  &  Son,  dated 
the  2d  day  of  April,  1882.  The  bill,  which 
is  a  bill  for  discovery  and  relief,  charges  that 
the-said  note  for  $800,  and  the  judgment  on 
it,  are  wholly  without  valuable  consideration, 
and  but  a  device  to  delay,  hinder,  and  defraud 
the  said  B.  M.  Saunders,  and  other  creditors 
of  the  said  A.  James,  Sr.,  in  the  recovery  of 
their  just  debts;  that  no  such  debt  was  In 
fact  due  by  the  said  A.  James,  Sr.,  to  his  son, 
Alonzo;  that  it  is  fraudulent  in  fact  and  In 
construction.  The  defendants  are  called  up- 
on and  required  to  answer  upon  oath  all  the 
allegations  of  the  bill,  and  are  specially  and 
specitioBlly  required  to  make  discovery  as  to 
the  consideration  for  the  note  upon  which  the 
judgment  was  confessed.  The  answers  of 
the  defendants  (appellees)  set  forth  the  facts 
that  A.  James,  Sr.,  and  G.  E.  James  were 
partners  in  the  mercantile  business,  under 
the  firm  name  of  A.  James  &  Son;  that  in 
October,  1881,  A.  James,  Jr.,  sold  a  vessel 
for  92,300,  of  which  amount  be  deposited  for 
safo-keeping  with  A.  James  &  Son  the  sum 
of  81,060;  that  of  this  deposit  Q.  £.  James, 
as  the  managing  member  of  the  Otm  of  A. 
James  &  Son,  used  8800  in  and  about  the  bus- 
iness of  the  firm,  and  that  this  was  the  8800 
for  which  the  appellee  A.  James,  Sr.,  con- 
fessed the  judgment  in  question.  Every  al- 
legation of  the  bill  is  clearly,  spedflcally,  and 
unequivocally  answered,  and  the  answers  are 
pertinent,  and  fully  responsive.  The  cause 
was  heard  in  tlie  circuit  court,  "  upon  bill, 
answers,  with  replications  thereto,  exhibits, 
and  argument  of  counsel,  on  consideration 
whereof  the  court,  being  of  opinion  that  the 
plaintiff  has  wholly  fail«i  to  sustain  the  alle- 
gations of  his  bill,  dotb  adjudge,  order,  and 
decree  that  the  said  bill  be  dismissed,"  with 
costs,  etc. 

We  are  of  opinion,  upon  a  careful  insp«y 
tion  of  the  record,  that  the  charge  of  fraud, 
made  in  the  appellant's  bill,  is  utterly  unsus- 
tained  by  evidence;  and,  the  charge  being 
positively  denied  in  the  answers  of  the  appel- 
lees, which  answers  are  responsive  and  una- 
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quivocal,  and  famish  detaOed  Btatements  of 
the  facts  and  circumstances  connected  with 
the  execution  of  the  note,  and  the  confession 
of  tlte  judgment  upon  it,  which  are  satisfac- 
tory and  reasonable,  the  complainant's  bill 
was  properly  dismissed.  There  Is  no  error 
in  the  decree  of  the  circuit  court  appealed 
from,  and  it  must  be  affirmed. 


(85  Va.  918) 

Commonwealth  «.  Hvbt, 

(Supreme  Court  of  Appeals  of  Virftinla.  March 
31, 1889.) 

VraoixiA  Coupons. 
Oode  Va.  1 412,  provides  that,  when  a  paper  pur- 
porting  to  be  a  coupon  out  from  a  state  bona,  Is 
nffered  In  evidence,  the  burden  of  showing  Its  ffen- 
nlneness  shall  be  on  the  party  ofleting  it.  The 
par^  oontestintr  its  genuineness  may  call  for  the 
prodiiotion  of  the  bond  from  which  it  was  outj  and 
the  plaintiff  shall  be  required  to  produce  the  bond 
as  a  condition  precedent  to  his  right  of  recovery 
Beld,  in  an  aoaon  to  try  the  genuineness  of  cou- 
pons tendered  for  taxes,  that  the  commonwealth 
can  question  the  genuineness  of  the  bonds  so  pro- 
dnoea  without  filing  a  plea  of  non  eat  factum. 

Error  to  corporation  court  of  Lynchburg; 
Cbables  p.  Latham,  Judge. 

R.  A.  Ayert,  Atty.  Gen.,  for  the  Common- 
wealth. 

Lewis,  P.  This  was  a  proceeding  in  the 
corporation  court  for  the  city  of  Lynchburg, 
to  try  the  question  whether  certain  alleg»l 
tax-receivHble  coupons,  which  had  thereto- 
fore been  tendered  by  the  plaintiff  to  John 
W.  Bransford,  treasurer  of  the  said  city,  in 
payment  of  certain  taxes  due  by  the  plaintiff 
to  the  commonwealth,  were  genuine  cou- 
potis,  and  legally  receivable  for  such  taxes. 
The  proeeeding  was  under  sections  406-408, 
412,  Code.  The  last-mentioned  section  en- 
acts as  follows:  "  Where  any  paper  purport- 
ing to  be  a  coupon  cut  from  a  bond  of  the 
state  is  offered  in  evidence  in  any  case,  the 
burden  of  showing  its  genuineness  shall  be 
on  the  piirty  offering  it.  If  the  paper  be 
printed,  engraved,  or  lithographed,  expert 
testiinonv  stiall  not  be  received  to  establish 
such  g^uineness.  At  the  bearing,  or  on 
the  trial  of  the  issue,  the  party  contesting  tlie 
genuineness  of  sacli  coupon  may  call  for  the 
production  of  the  bond  from  which  the  cou- 
pon was  detached,  and  the  plaintiff  shall  be 
required  to  produce  the  bond  as  a  condition 
precedent  to  his  right  of  recovery." 

The  plaintiff,  not  contesting  the  constitu- 
tionality of  this  legislation,  but  Impliedly,  at 
least,  conceding  its  validity,  produced  in  court 
at  the  trial  the  bonds  from  which  the  coupons 
in  question  had  l)een  detached,  which  pur- 
ported to  be  bonds  of  the  state;  whereupon 
counsel  for  defendant  proposed  to  interrogate 
the  witness  by  whom  the  bonds  were  pro- 
duced as  to  the  genuineness  of  the  signatures 
to  the  bonds.  But  to  this  counsel  for  the 
plaintiff  objected,  and  the  court  sustained 
the  objection,  and  declined  to  permit  evi- 
dence upon  the  point  to  be  introduced,  unless 
the  defendant  should  first  file  a  plea  of  non 
ut /actum  as  to  the  said  bonds,  to  which  rul- 


ing of  the  court  the  defendant  excepted;  and, 
a  verdict  and  judgment  having  been  rendered 
for  the  plaintiff,  the  case,  on  a  writ  of  error, 
was  brought  to  this  court. 

We  think  the  ruling  of  the  corporation 
court  complained  of  is  erroneous.  Upon  the 
production  of  the  bonds  it  was  competent  for 
the  commonwealth  to  show,  if  she  could,  that 
the  bonds  were  not  genuine,  in  order  to  show 
that  the  coupons  detached  from  them  were 
spurious,  and  therefore  not  "legally  receiv- 
able for  taxes,"  and  to  sbow  this  it  was  not 
necessary  tbat  a  plea  of  non  eat  factum  should 
have  been  filed.  Indeed,  it  would  have  been 
irregular  to  have  filed  such  plea.  No  such 
proceeding  is  sanctioned  or  contemplated  by 
the  statute.  The  proceeding  was  not  based 
upon  the  bonds,  but  the  question  upcm  which 
issue  was  joined  was  whether  the  coupons  in 
question  were  genuine  tax-receivable  cou- 
pons, and  the  bonds  were  produced  merely  as 
evidence  to  sustain  the  issue  on  the  part  of 
the  plaintiff.  If  t^e  bonds  were  genuine,  the 
right  of  the  plaintiff  to  recover  is  not  denied; 
but  if  they  were  not  genuine,  and  that  fact 
had  been  established,  then  the  commonwealth 
would  have  been  entitled  to  a  verdict  and 
Judgment  in  her  favor.  The  course  of  ex- 
amination sought  to  be  pursued  by  counsel 
for  the  defendant  was  therefore  legal  and 
proper,  and  ought  to  have  been  permitted. 
We  are  therefore  of  opinion  to  reverse  the 
judgment,  and  to  remuid  the  case  for  a  new 
trial. 


OoHifONwsAi/rH  V.  Adams  et  oL 

(Supreme  Court  of  Appeals  of  Virginia.  March 
21,1889. 

Error  to  oorporatlon  ooort  of  Lynahhorg; 
Chablbs  p.  Latham,  Judge. 

Action  by  Adams  Bros.  &  Paynes,  to  try  the  gen- 
uineness of  oertsin  coupons  purporting  to  be  out 
from  bonds  of  the  state,  tendered  by  them  in  pay- 
ment of  taxes  due  the  oommonwealui. 

R.  A.  Ayert,  AUy.  Gen.,  tor  the  Conunon- 
wealtlt. 

Lbwis,  p.  This  case  is  In  all  respects  like  the 
case  of  Com.  v.  Hurt,  ubi  supra,  (just  decided.) 
We  are  therefore  of  opinion,  for  reasons  stated  in 
writing,  and  filed  with  the  record  in  that  case, 
that  the  judgment  must  be  reversed,  and  the  < 
remanded  for  a  new  trisL 


(86  Va.  9U) 

Smith  e.  Goumonwealtb. 

( Supreme  Court  of  Appeals  of  Virgtnla.   Maroh 
21,1889.)  ' 

CaiMiHAi.  Law  — Flsa— Rafi— WiTirxss— Ixsioc- 

MBJTT. 

1.  A  plea  that  defendant  lias  been  held  for  trial 
for  more  than  four  terms  after  the  indictment  was 
found  is  nnavailing  where  he  was  convicted  dur- 
ing that  Uma,  and  the  conviction  was  reversed,  as 
he  was  held  till  revarsal  for  punishment,  and  not 
fortriaL 

3.  On  a  criminal  trial,  a  plea  which  preaents  in 
different  words  the  same  Issue  presented  in  an- 
other plea  is  properly  rejected. 

8.  A  conviction  for  rape  will  not  be  set  aside  on 
the  ground  that  the  proseoatrtz,  who  was  U  years 
of  age,  oould  not  understand  the  nature  of  an  oath, 
where  she  was  very  critically  examined  by  th* 
court,  and  the  jury  were  instraoted  that  they  wars 
Judges  of  her  oredlbiUty. 
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4,  An  Indiotaient  for  rape  in  the  words  of  Code 
Ta.  1887, 1 8880,  defining  the  ofTense,  is  snffloient. 

Hardaway  d  Hairston,  for  plaintiff  in  er- 
ror. R.  A.  Ayen,  Atty  Gen.,  for  the  Com- 
monwealth. 

Faitntlebot,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  circait  court  of  Henry 
county,  rendered  at  the  October  term,  1888, 
of  the  said  court,  in  a  criminal  case  therein 
pending  on  an  indictment  for  rape  against 
William  Smith,  the  plaintiff  in  error,  in 
which  prosecution  the  said  William  Smith 
was  found  guilty  by  the  verdict  of  the  Jury, 
and  sentenced  by  the  court  to  a  term  of  10 
jears  in  the  penitentiary. 

The  first  error  assigned  is  as  to  the  action 
of  the  court  in  overruling  the  prisoner's  de- 
murrer to  the  indictment.  This  assignment 
of  error  is  not  well  taken.  The  indictment 
is  in  the  words  of  the  statute,  (section  3680, 
Code  1887,)  and  is  in  exact  accordance  with 
the  law. 

The  second  assignment  of  error  is  to  the 
action  of  the  court  in  sustaining  the  replica- 
tion of  the  commonwealth  to  the  prisoner's 
plea  averring  that  he  had  been  held  for  trial 
more  than  four  terms  after  the  indictment 
had  been  found  against  him  in  the  county 
conrt.  The  record  which  the  prisoner 
avouched  shows  that  the  fact  averred  in  the 
ple«  does  not  obtain  in  fact.  It  shows  that 
the  prisoner  was  indicted  at  the  March  term, 
1886,  of  the  county  court  of  Henry  county; 
that  he  was  tried  and  convicted  at  the  May 
term,  1886,  and  that  upon  the  prisoner's  own 
motion  the  judgment  was  suspended  for  60 
days,  to  enable  him  to  apply  for  a  writ  of  er- 
ror, which  he  obtained  from  the  circuit  court 
of  Henry  county;  that  on  the  23d  of  October, 
1886.  the  judgment  of  the  county  court  was 
reverse*!  and  annulled,  and  a  new  trial  award- 
ed to  the  prisoner  by  the  circuit  court  of 
Henry  county,  to  be  had  in  the  said  county 
court.  The  prisoner,  after  his  conviction  in 
the  county  court,  at  its  May  term,  1886,  was 
not  held  for  trial,  but  was  held  for  punish- 
ment until  the  judgment  of  the  county  court 
was  reversed  and  annulled  by  the  'circuit 
court,  whose  order,  made  October  23,  1886, 
remanded  the  prisoner  to  the  county  court 
for  a  new  trial,  where  he  was  held  for  trial 
4aring  the  months  of  November  and  Decem- 
ber, 1886,  and  .January,  1887.  At  the  Febru- 
ary term,  1887,  the  prisoner  was  granted  a 
-continuance,  upon  his  own  motion,  until  the 
March  term,  1887,  when  he  was  tried  and 
ccmvicted,  and  sentenced  to  the  penitentiary 
for  15  years.  From  this  judgment  the  pris- 
oner obtained  a  writ  of  error  and  supersedeas 
from  the  circuit  court  of  Henry  county,  and 
upon  the  16th  day  of  April,  1887,  the  said 
Judgment  of  the  county  court  was  reversed 
and  annulled,  and  a  new  trial  was  awarded 
to  the  prisoner  by  the  said  circuit  court.  At 
the  August  term,  1887,  of  the  county  court 
of  Henry  county  the  prisoner  was  again  tried, 
and  again  convicted,  and  sentenced  to  the 
.penitentiary  for  the  term  of  10  years.    Upon 


the  application  of  the  prisoner  the  said  Judg- 
ment was  suspended,  and  upon  a  writ  of  er- 
ror and  supersedeas  the  said  Judgment  was 
reversed  and  annulled,  and  a  new  trial  was 
awiirded  to  the  prisoner,  by  the  said  circuit 
court  of  Henry  county,  the  8d  day  of  Novem- 
ber. 1887,  upon  the  ground  of  informality  in 
the  manner  of  summoning  tlie  grand  jury 
who  had  found  the  indictment.  But  the 
prisoner  was  immediately  rearrested  by  a 
bench-warrant  issued  by  the  Judge  of  the  cir- 
cuit court,  and  at  the  November  term,  1887, 
of  the  county  court  of  Henry  the  prisoner 
was  indicted  anew  for  the  same  offense,  and 
he  elected  to  be  tried  in  the  circuit  court. 
At  the  May  terra,  1888,  of  the  said  circuit 
court  the  indictment  was  quashed  for  infor- 
mality in  the  venire  faeiaii  summoning  the 
grand  jury  which  found  the  indictment  un- 
der which  the  prisoner  was  held,  and  It  was 
ordered  by  the  court  that  the  indlctn^ent  be 
quashed,  and  the  priscmer  bediscliarged  from 
further  prosecution  anon  said  indictment, 
and  the  prisoner  was  held  in  custody  by  or- 
der of  the  court  until  a  warrant  was  prepared 
and  issued  for  his  arrest  At  the  June  term, 
1888,  of  the  county  court  of  Henry  a  new  in- 
dictment was  found,  and  the  prisoner  elected 
to  be  tried  in  the  circuit  court.  At  ttie  Oc- 
tober term,  1888,  of  the  circuit  court  the  pris- 
oner was  tried  and  convicted,  and  sentenced 
to  a  term  of  10  years  in  the  penitentiary. 

The  third  assignment  of  error  is  the  rejeo- 
tion  by  the  court  of  the  prisoner's  plea  No. 
2,  which  was  properly  rejected  by  jthe  court, 
because  it  set  up  no  defense,  and  preisented 
only  the  same  issue  presented  in  his  plea  No. 
1  in  different  words. 

The  fourth  error  assigned  is  the  ruling  of 
the  court  permitting  the  prosecutrix,  Joseph- 
ine Hairston,  to  testify  against  the  objection 
of  the  prisoner  that  she  was  too  joung  to  un- 
derstand the  nature  of  an  oath.  At  the  trial 
and  conviction  of  the  prisoner,  October,  1888, 
the  witness  was  in  her  twelfth  year.  She 
was  closely  and  critically  examined  by  the 
couit  to  determine  her  capacity  and  compe- 
tency as  a  witness  for  the  prosecution.  The 
trial  judge  was  satisfied,  and  allowed  her  to 
testify,  but  out  of  abundant  precaution  spe- 
cially instructed  the  jury  that  they  were  the 
Judges  of  her  credibility.  The  jury  was  sat- 
isQed,  and  found  the  prisoner  guQty,  as  be 
had  been  three  times  theretofore  found  to  t)e 
by  juries  of  the  vicinage.  This  court  will  not 
interfere  upon  this  ground.  1  Oreenl.  Er. 
§  367  et  seq. 

The  fifth  error  assigned  is  to  the  overrul- 
ing by  the  court  of  the  prisoner's  motion  to 
set  aside  the  verdict  because  it  was  contrary 
to  the  law  and  the  evidence.  Without  going 
into  a  recital  and  analysis  of  the  painful  and 
shocking  details  of  the  evidence  in  this  rec- 
ord, upon  which  48  sworn  jurors  have  found 
the  prisoner  guilty,  and  upon  which  the 
judge  of  the  circuit  court,  who  saw  and  lieard 
and  tested  the  witnesses  and  weighed  the  ev- 
idence, has  based  his  judgment,  it  is  enough 
for  this  court  to  say  that  the  evidence  certi- 
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fled  in  this  record  is  condosiTe  of  tlie  prison- 
er's guilt.  He  was  not  only  clearly  and  f  ally 
IdenSfled  by  the  ehild- victim,  as  the  perpe- 
trator of  the  brutal  outrage  which  was  in- 
flicted upon  her,  but  he  was  proved  to  have 
been  polluted  with  the  foul  disease  which  was 
imparted  to  the  child  by  her  ravisber ;  and  he 
was  proved  by  sundry  witnesses  to  have  been 
at  the  place  and  time  when  and  where  the 
atrocious  deed  was  done.  There  is  no  error 
In  the  judgment  of  the  circuit  court  of  Henry 
conntv  complained  of,  and  it  is  affirmed. 


(86  Va.  880) 

Lawson  «t  al.  V.  MooBMAN  at  al. 

tSupreme  Covrt  of  Appeals  of  Virginia.  Uaroh 
14, 1889.) 

WbITB— PDBLI01.TI0ir— DaORBB— PUBCBASIB. 

1.  Infants  named  as  defendants  to  a  bill  for  the 
■ale  of  their  ancestor's  land  to  pay  debts,  against 
whom  an  oider  of  publication  is  made  upon  an  aill- 
diavit  of  their  non-resldenoe,  must  show  the  falsity 
of  such  afBdavit  in  direct  proceedings  to  avoid  the 
deoree  rendered  in  the  cause,  and  cannot  attack  it 
collaterally. 

S.  Suoh  a  sale  will  not  be  set  aside,  in  a  suit 
brought  for  that  purpose,  on  the  ground  that  the 
debts  were  not  properly  proved,  and  did  not  In 
fact  exist,  and  that,  on  the  evidence  in  tlie  cause,  no 
sale  slu)uld  have  been  ordered,  as,  the  court  hav- 
ing had  jurisdiction  of  the  subject-matter  and  par- 
Uea,  errors  in  its  determination  of  the  questions 
before  It  cannot  be  so  reviewed. 

8.  Where  one  buys  land  of  tlie  purohaaer  at  such 
a  sale,  and  is  substituted  (m  the  record  as  the  pur- 
chaser, paying  a  greater  price  than  that  at  which 
the  land  was  valued,  and  the  only  evidence  tend- 
ing to  show  any  collusion  between  him  and  the 
onginal  purohaaer  to  defraud  the  heirs,  by  pro- 
onnng  the  sale  to  be  made  for  an  inadequate  pnoe, 
is  that  he  required  an  Indemnity  bona  to  secure 
him  against  failure  of  title,  whfoh  was  taken,  as 
there  is  evidence  tending  to  prove,  as  a  precauUon 
against  the  claims  of  other  creditors,  the  evidence 
is  insufficient  to  establish  any  fraud  on  his  part. 

Appeal  from  corporation  court  of  Dan- 
▼ille. 

Bill  by  William  J.  Moormau  and  others, 
heirs  at  law  of  James  C.  Moorman,  deceased, 
against  W.  N.  Shelton,  administrator,  ete., 
of  U.  W.  Lawson,  deceased,  and  said  Law- 
son's  heirs,  and  others,  to  set  aside  a  sale  of 
land  of  plaintiffs'  said  ancestor,  under  a  de- 
oree of  court,  to  said  B.  W.  Lawson.  De- 
cree for  plaintiffs,  and  the  administrator  and 
heira  of  said  Lawson  appeal. 

&uy  <fi  fftUiam  and  Peatroit  A  BarrU,  for 
appellants.  Christian  dt  Chrtattan  and  Berke- 
ley (ft  Harrison,  for  appelleeB. 

Laot,  J.  This  is  an  appeal  from  a  decree 
of  the  corporation  couit  of  Danville  city, 
rendered  on  the  14th  day  of  January,  1888. 
The  suit  was  instituted  on  the  20th  day  of 
March,  1884,  by  the  appellees,  as  the  heirs  at 
law  of  one  James  C.  Moorman,  deceased,  be- 
ing at  that  time  aged,  respectively,  William 
J.  Moorman,  28  years  of  age;  Samuel  J. 
Moorman,  26;  and  J.  G.  Moorman,  20  years 
and  10  months, — ^tbe  object  of  this  suit  being 
to  set  aside  a  judicial  sale  of  their  deceased 
father's  real  estate  made  by  the  circuit  court 
vH  PittsylvMiia  county  to  the  appellants'  in- 
testste,  B.  W.  Lawson,  deceased,  who  had 


been  substituted  as  suoh  purchaser  in  the 
place  of  £.  B.  Keen,  the  actual  purchaser  of 
the  land,  who  was  the  grandmother  of  the 
said  appellees,  who  were  then  infants,  the 
said  sale  having  been  made  in  June,  1878. 
They  allege  that  their  father,  James  C.  Moor- 
man, the  elder,  died  on  the  13tb  day  of  Octo- 
ber, 1863,  leaving  their  mother  a  widow, 
with  three  infant  children,  and  seised  with 
the  real  estate  in  question,  and  possessed  of 
large  personal  estate,  which  went  into  the 
hands  of  their  grandfather,  W.  W.  Keen,  by 
whom  it  was  wasted.  That  the  debts  of 
their  father  were  nominal,  only,  so  far  as  he 
was  a  principal  debtor,  and  comparatively 
nominal  so  far  as  he  was  debtor  as  security 
for  W.  W.  Keen.  That  one  of  his  creditors 
of  the  latter  class  of  debts,  Thomas  0.  Soyars, 
obtained  a  judgment  on  his  debt  in  August, 
1866.  That  in  July,  1872.  the  said  Soyars 
instituted  his  suit  in  chancery  in  the  county 
court  of  Pittsylvania  to  subject  the  real  es- 
tate of  the  said  J.  C.  Moorman,  deceased,  to 
the  payment  of  his  said  judgment.  This 
suit  was  brought  against  W.  W.  Keen,  as 
administrator  of  J.  G.  Moorman,  deceased, 
Nanny  Dougherty  (his  widow)  and  Gharles 
£.  Dougherty,  her  husband,  and  the  said 
William  A.,  Samuel  J.,  and  J.  C.  Moorman, 
(his  heirs.)  That  the  writ  was  served  on  W. 
W.  Keen,  and,  upon  affidavit  of  their  non- 
reaidenoe,  order  of  publication  was  had  as  to 
the  other  parties  defendant.  That  at  this 
time  the  defendants  were  out  of  the  state, 
but  for  a  short  time  only.  That  the  bill  was 
taken  for  confessed  as  to  all  the  defendants, 
although  the  infants  hiui  at  that  time  no 
guardian  ad  litem.  One  was,  however,  sub- 
sequently appointed  in  the  suit,  and  an- 
swered. 

An  account  was  ordered  of  the  transactions 
of  the  administrator,  and  an  account  of 
debts,  liens,  and  of  the  real  estate.  The  re- 
port under  this  order  showed  W.  W.  Keen 
indebted  to  the  estate  of  Moorman  in  the 
sum  of  829,986.66,  while  the  debts  amounted 
to  only  $1,807.78:  while  the  lot  of  ground  in 
Danville  was  valued  at  $5,000,  with  a  rental 
value  of  $500,  and  a  lot  at  Ringgold  was 
valued  at  $1,000,  and  the  rental  value  fixed  at 
$200.  This  resulted  in  a  decree  for  the  rent- 
ing out  of  the  real  estate,  and  a  further  ac- 
count of  debts  of  Moorman.  In  May  fol- 
lowing, (this  being  in  April,  1873,)  W.  W. 
Keen  made  affidavit  that  he  was  the  utiter  of 
Mrs.  Dougherty,  who  had  been  Mrs.  J.  G.  ° 
Moorman;  thatttierealty  was  not  susceptible 
of  division  in  kind;  that  the  infants  had  no 
other  estate,  and  that  their  interest  would 
be  subserved  by  a  sale  of  the  land;  that 
their  mother  desired  a  sale;  that  she  was 
their  natural  guardian,  and  they  had  no 
other  guard iaa  Whereupon  the  decree  for 
the  renting  out  of  the  land  was  rescinded, 
and  a  sale  of  the  land  ordered,  without  as- 
signing dower  to  the  widow.  In  June  fol- 
lowing, a  sale  is  reported  of  the  Danville  lot 
to  W.  W.  Keen,  agent  for  £.  B.  Keen,  his 
wife,  at  the  price  of  $4,000,  and  of  the  Bine- 
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gold  k>t  at  S600  to  tbe  same  purchaser.  This 
sale  was  confirmed  by  the  court,  and  a  com- 
missioner appointed  to  collect  the  bonds. 
In  November,  1878,  following,  R.  W.  Law- 
son,  the  appellants'  intestate,  became  the 
purchaser  of  this  real  estate  at  the  price  of 
$7,000,  he  buying  from  Keen,  and  was  r&- 
ceived  by  the  court  as  the  purchaser  in  the 
place  of  Keen,  and  a  deed  ordered  to  be  made 
to  him,  when  he  had  fully  paid,  by  the  same 
oommlissioner;  all  of  which  was  subsequently 
done  accordingly.  They  charge  that  the 
sale  to  Keen  was  fraudulent,  and  that  Law- 
son  took  nothing  by  bis  subsequent  purchase 
of  Keen;  that  the  sale  was  not  to  pay  debts, 
but  was  made  under  chapter  124,  g  2,  Code 
1873,  authorizing  the  sale  of  the  lands  of  in- 
fants and  insane  persons,  etc.,  under  certain 
conditions;  that  Lawson,  by  his  purchase, 
made  himself  a  party  to  the  suit,  and  was 
bound  by  aU  the  facts  of  record  therein. 
And  Lawson  is  called  upon  to  answer  certain 
interrogatories:  (1)  Was  he  not  at  the  sale 
of  the  real  estate?  (2)  Did  be  not  hear  that 
tbe  sale  was  for  so  inadequate  a  price  on  ac- 
count of  a  subterfuge  that  it  was  bought  for 
the  widow  and  children  of  Moorman?  (3) 
Did  he  not  deinand  some  other  assurance 
from  Keen  than  an  ordinary  deed,  to-wit,  an 
indemnifying  bond?  (4)  Did  he  not  have 
and  express  a  donbt  as  to  this  title  on  ac- 
count of  the  probable  i  nterest  of  the  children  ? 
And  Xaawson  was  called  on  to  answer  under 
oath,  and  It  was  prayed  that  the  sale  of  the 
lands  might  be  set  aside,  and  proper  accounts 
taken,  etc. 

Lawson  demurred  and  answered.  He 
claimed  that  the  corporation  court  of  Dan- 
ville was  without  jurisdiction  to  correct  tbe 
errors  and  irregularities  of  the  circuit  court 
of  Pittsylvania  county;  that  for  these  the 
plaintiffs  must  either  appeal  or  apply  by 
bill  of  review  for  their  correction.  He  de- 
nies that  the  court  decreeing  the  sale  was 
without  jurisdiction.  He  denies  all  fraud  or 
collusion  on  the  part  of  W.  W.  Keen,  or  of 
any  other  person.  He  says  that  the  personal 
property  of  Moorman  which  came  intu  the 
bands  of  Keen  was  chiefly  slaves,  which  came 
into  his  hands  during  the  pendency  of  the 
late  war,  and  who  were  freed  by  its  results; 
and  tobacco,  which  was  sold  in  Confederate 
currency,  and  the  money  likewise  lost  by  the 
result  of  the  war;  a  horse,  which  died;  and 
household  furniture  and  cows,  exempt  from 
sale  for  debts.  He  denies  that  the  lots  were 
very  valuable.  That  the  lot  in  Danville  had 
on  it  an  old  wooden  house,  which  he  pulled 
down.  He  denies  that  the  debts  of  Moorman 
as  principal  debtor  were  merely  nominal,  and 
as  surety  comparatively  nominal,  and  exhib- 
its the  records  of  the  suit  of  his  creditors  and 
the  suit  of  Featross  v.  Peatross,  in  which  he 
was  surety  for  the  receiver,  by  which,  he 
claims,  it  is  shown  that  his  debts  as  principal, 
and  as  surety  for  a  bankrupt  principal, 
greatly  exceeded  bis  entire  estate.  That 
after  tiie  loss  of  the  personal  property  belong- 
ing to  Moorman,  in  the  manner  stated,  there 


was  nothing  out  of  which  the  debts  could  be 
paid,  except  the  proceeds  of  two  lots  bought 
by  him.  He  denies  the  allegation  that  the 
defendants  in  the  Soyars  suit,  other  than  W. 
W.  Keen,  were  not  non-residents.  That  the 
suit  of  Soyars  and  others  was  a  creditors' 
suit  for  the  settlement  of  the  estate  of  Moor- 
man, and  that  tbe  debts  were  over  $20,000, 
after  exhausting  all  assets,  and  a  sale  was 
necessary;  and  that  the  statute  concerning  a 
rental  for  five  years  to  pay  debts  refers  only 
to  living  judgment  debtors'  estates,  and  does 
not  apply  to  the  estates  of  dead  debtors  in  a 
case  like  this.  He  denies  that  Keen  bought 
by  any  profession  of  acting  for  the  widow 
and  children,  or  for  an  inadequate,  price; 
that  he  was  not  present  at  the  sale;  that  he  did 
get  a  bond  of  indemnity  from  W.  W.  Keen,  E. 
B.  Keen,  and  W.  W.  Keen,  Jr.,  their  son,  but 
that  this  was  taken,  not  with  any  idea  that 
the  complainants  had  any  interest  in  said  lot, 
but  to  protect  him  against  the  claims  ci 
creditors ;  and  that  there  were  creditors  tot 
large  amounts  against  Moorman;  and  an> 
swered  the  Interrogatories  specifically  as  set 
forth  above,  and  claimed  to  be  a  bona  flde 
purchaser  for  value  of  his  lot,  without  any 
notice  of  any  irregularities  in  any  of  said 
proceedings,  and  that  his  rights  as  such  pur- 
chaser give  him  a  perfect  title;  and  insists 
that,  if  the  complainants  had  any  claim 
which  they  could  have  asserted  at  any  time, 
they  are  now  barred  by  the  statute  of  limita- 
tions; and  that  J.  C.  Moorman,  Jr.,  one  of 
the  appellees,  had  applied  in  the  circuit  court 
of  Pittsylvania  county,  in  the  suit  of  Soyars 
V.  Moorman,  to  have  the  same  revived,  and 
that  he  should  be  required  to  elect  in  which 
of  the  said  two  suits  he  would  proceed  against 
him. 

Depositions  were  taken  In  the  cause  and 
filed,  and  on  the  6th  day  of  January,  1888,  8 
decree  was  rendered  in  the  said  court,  by 
which,  among  other  things,  tbe  court  decreed: 
Pint,  that  the  sale  of  the  property  to  £.  B. 
Keen,  on  June  17, 1873,  and  the  sale  and 
conveyance  thereof  to  R.  W  Lawson,  are 
void;  second,  that  the  plaintiffs  do  recover 
the  entire  lot  of  land  on  Main  street,  in  the 
town  of  Danville,  demanded  by  the  bill,  and 
all  original  improvements  thereon  on  Xovem- 
ber  18,  1873,  rents  and  profits,  etc.;  third, 
that  the  plaintiffs  do  not  recover  the  addi- 
tional value  of  the  new  improvements,  etc.; 
fourth,  certain  accounts  as  to  these  are  or- 
dered. From  this  decree  the  appeal  is  taken 
to  this  court. 

Tlie  effect  of  this  decree  is  to  declare  the 
decree  of  the  circuit  court  of  Pittsylvania 
county  in  the  suit  of  Soyara  v.  Moorman  void, 
and  in  its  legal  effect  no  decree;  and  it  is 
therefore  wholly  disregarded,  and  all  the  pro- 
ceedings under  it  arc  set  aside.  It  has  been 
said  that  by  a  void  judgment  no  rights  are 
divested;  from  it  no  rights  can  be  obtained. 
Being  worthless  in  itself,  all  proceedings 
founded  upon  it  are  equally  worthless.  It 
neither  binds  nor  bars  any  one.  All  acts 
performed  under  it,  and  aU  claims  flowing 
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ont  of  it,  Rre  void.  The  parties  attempting 
to  enforce  it  may  be  responsible  as  trespass- 
ers. The  purchaser  at  a  sale  by  virtue  of 
its  authority  finds  himself  without  title  and 
without  redress.  This  inquiry  as  to  the  va- 
lidity of  a  judgment,  says  Mr.  Freeman,  is 
to  be  prosecuted  only  by  an  investigation  of 
Jurisdictional  facts,  upon  whose  real  or  a»- 
sutiied  existence  every  valid  Judgment  must 
stand.  In  the  case  of  U.  S.  v.  Arredondo,  6 
Fet.  709,  the  supreme  court  of  the  United 
States  said:  "The  power  to  bear  and  deter- 
mine a  cause  is  Jurisdiction.  It  is  '  coram 
judioe '  whenever  a  case  is  presented  which 
brings  this  power  into  action.  If  the  peti- 
tioner states  such  a  case  in  his  petition  that 
on  a  demurrer  the  court  would  render  Judg- 
ment in  its  favor,  it  is  an  undoubted  case  of 
Jurisdiction."  And  in  the  case  of  Sheldon  v. 
Kewton,  3  Ohio  St.  494,  it  was  said:  "Be- 
fore this  power  can  be  atBrued  to  exist,  it 
must  be  made  to  appear  that  the  law  has 
given  the  tribunal  capacity  to  entertain  the 
complaint  against  the  person  or  the  thing 
sought  to  be  charged  or  affected ;  that  such 
complaint  has  actually  been  preferred;  and 
that  such  person  or  thing  has  been  properly 
brought  before  the  tribunal  to  answer  the 
charge  therein  contained. "  Jurisdiction  over 
the  subject-matter  is  conferred  by  the  author- 
ity wliich  organizes  the  court;  tliat  is,  by 
law.  Jurisdiction  over  the  person  is  ob- 
tained by  service  of  process,  or  in  some  other 
manner  authorized  by  law,  as  by  the  volun- 
tary appearance  of  a  party  during  the  prog- 
ress of  a  cause;  and  a  judgment  pronounced 
by  a  tribunal  having  no  authority  to  deter- 
mine the  matter  in  issue  is  necessarily  and 
incurably  void,  and  may  be  shown  to  be  so 
in  any  collateral  or  other  proceeding  in  which 
it  is  drawn  in  question.  But  the  distinction 
between  a  total  want  of  authority,  on  the  one 
hand,  and  an  erroneous  exercise  of  the  con- 
ceded authority,  on  the  other,  must  be  re- 
membered; for,  wlien  a  court  of  general  ju- 
risdiction acts  within  the  scope  of  its  general 
powers,  its  judgments  will  be  presumed  to  be 
in  accordance  with  its  jurisdiction,  and  can- 
not be  collaterally  impeached.  Pulaski  Co. 
V.  Stuart,  28  Orat.  879.  If  the  decree  under 
examination  was  rendered  by  a  court  of  rec- 
ord in  the  exercise  of  its  ordinary  jurisdic- 
tion over  the  subject-matter  in  litigation,  the 
next  fact  to  be  determined  is  whether  the 
court  had  jurisdiction  over  the  person  against 
whom  the  decree  has  been  obtained.  This  fact 
must  be  determined  by  an  inspection  of  the 
record,  if  the  proceeding  is  in  a  court  of  lim- 
ited jurisdiction,  or  one  exercising  a  special 
Jurisdiction:  but  nothing  shall  Iw  intended 
to  be  out  of  the  Jurisdiction  of  a  superior 
court  but  that  which  expressly  appears  to  be 
BO.  Oosset  V.Howard,  10  Q.  B.  453;  Guil- 
ford V.  Love,  49  Tex.  715;  Goar  v.  Maranda, 
67  Ind.  339.  Hence,  though  the  existence  of 
any  Jurisdictional  fact  may  not  be  affirmed 
upon  the  record,  it  will  be  presumed  upon  a 
collateral  attack  that  the  court,  if  of  general 
Jurisdiction,  has  acted  correctly  and  with  due 


authority,  and  its  Judgment  will  be  as  valid 
as  though  every  fact  necessary  to  Jurisdiction 
affirmatively  appeared.  Ciox  v.  Thomas,  9 
Grat.  328;  Grignon's  Lessee  v.  Astor,  2  How. 
819;  Potter  v.  Bank,  28  N.  Y.  656;  Kelsey 
V.  Wyley,  10  G«.  371 ;  Beynolds  v.  Stansbury , 
20  Ohio,  344.  Jurisdiction  being  obtained 
over  the  person  and  over  the  subject-matter, 
no  error  in  its  exercise  can  make  the  judg- 
ment void.  The  authority  to  decide  being 
shown,  it  cannot  be  divested  by  being  im- 
properly or  incorrectly  employed. 

The  decree  in  Soyars  v.  Moorman  of  the 
circuit  court  of  Pittsylvania  county,  held  to 
be  void  by  the  corporation  court  of  Danville, 
is  claimed  to  be  so  on  account  of  the  fraudu- 
lent conduct  of  W.  W.  Keen,  as  alleged,  of 
which  LawBon  is  claimed  to  have  had  con- 
structive notice.  The  facts  disclosed  in  the 
record  do  not  establish  the  charge  of  fraud 
against  Keen.  The  charge  that  he  sold  the 
property  for  a  large  advance,  and  then  pock- 
eted this  for  his  own  benefit,  was  not  made 
against  him  until  he  was  dead;  while  it  is 
shown  that  the  plaintiffs  were  his  fatherless 
grandchildren,  living  in  bis  house,  of  tender 
years,  without  any  property  which  they  could 
hope  to  call  their  own  out  of  their  iSrt^er's 
estate;  and  that  estate  is  alleged  to  be  hope- 
lessly insolvent  in  a  large  sum,  and  a  credit- 
ors' suit  pending  to  subject  his  property  to 
the  payment  of  his  debts.  Their  mother, 
who  was  living,  was  dying  of  consumption, 
and  soon  died;  and  the  statement  that  he  was 
acting  for  the  best  interest  of  the  children  in 
buying  the  property  in  his  wife's  name  was 
not  at  that  time  contradicted,  and  does  not 
appear  to  have  been  doubted.  If  the  children 
were  without  property,  and  he  a  bankrupt, 
whatever  he  may  have  owed  their  father's  es- 
tate, it  is  not  unreasonable  to  suppose  that 
he  was  without  the  means  of  saving  the  land 
for  them,  and  a  resale  at  an  advance  may 
have  been  his  only  available  resource.  But, 
however  this  may  have  been,  there  is  not  a 
particle  of  proof  in  the  record  to  show  any 
fraud  on  the  part  of  Lawson.  The  land  was 
only  valued  at  95,000,  and  he  gave  67,000  to 
a  purchaser  who  had  bought  under  a  decree 
of  a  court  of  competent  Jurisdiction,  and  he 
appears  to  have  been  a  bona  fide  purchaser, 
to  whom  no  taint  of  fraud  can  in  any  wise  be 
affixed.  The  single  unusual  circumstance  of 
an  indemnity  bond  is  explained  in  a  way  to 
clearly  exhibit  Lawson's  motive  in  procuring 
it  by  the  statement  that  there  were  persons 
claiming  to  have  large  demands  against  Mooi^ 
man's  estate,  whose  debts,  if  valid,  exceeded 
the  value  of  the  property  bought  by  Lawson, 
and  who  might  contend  that  the  advance 
price  should  be  paid  to  them.  The  appellees 
contend  that  the  large  claim  established  in 
the  suit  of  Peatross  v.  Peatross  against  Keen 
has  never  been  established  as  a  valid  claim 
against  the  heirs  of  Moorman.  But,  how- 
ever that  may  be,  and  this  court  expresses  no 
opinion  on  that  point,  it  cannot  afCect  the 
purchaser  Lawson.  He,  having  purchased 
and  duly  paid  tiis  purchase  money  in  a  court 
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of  general  and  competent  Jarisdiction,  Is  a 
boM  Jldt  parcbaser  for  vaJne,  witboat  no- 
tice. 

It  is  fortber  insisted  tbat  this  decree  was 
Toid,  because  the  infant  defendants  were  not 
made  parties;  but  the  bill  names  them  as  par- 
ttea,  and  prays  for  process  against  them,  and 
it  appeared  by  affidavit  filed  that  they  were 
not  residents  of  this  state,  whereupon  there 
was  an  order  of  publication  against  them. 
This  is  authorized  by  statute.  But  it  is  al- 
leged that  this  afiBdavit  was  untrue;  that 
they  were  not  non-residents  of  this  state,  but 
Uved  within  the  state.  If  this  be  so,  they 
were  allowed  an  opportunity  to  correct  the 
erroneous  proceeding,  either  then  or  after 
they  came  of  full  age;  but  for  some  cause 
they  did  not  regard  this  as  desirable,  and  they 
cannot  deny  now  the  validity  of  the  decree 
by  this  collateral  attack  upon  it  in  another 
forum,  because  the  record  shows  that  they 
were  not  residents  of  this  state,  and  were  prop- 
erly proceeded  against  by  the  order  of  publi- 
eitioD.  But  it  is  not  denied,  in  fact,  that 
they  were  not  residents  of  the  state  at  that 
time,  bnt  it  is  claimed  that  they  soon  re- 
tamed.  It  is  clear  that  this  was  a  creditors' 
init,  having  for  its  object  the  settlement  of 
Uoorman's  estate,  and  the  sale  of  his  lands 
to  satisfy  his-  debts.  Of  such  a  suit  it  is  un- 
deratood  that  the  circuit  court  had  jurisdic- 
tion. The  administrator  lived  in  the  county, 
the  real  estate  was  situated  there,  and  by  the 
record  it  appears  tbat  the  court  acquired  juris- 
diction of  the  parties  in  the  mode  prescribed 
by  law;  and  when  the  aiBdavit  was  filed  that 
the  widow  desired  a  sale,  and  that  it  was  to 
the  interest  of  the  infants  that  a  sale  should 
have  been  had,  the  question  as  to  the  time 
when  the  land  should  be  sold,  if  at  all,  was 
one  to  be  determined  by  the  court,  and,  if 
determined  erroneously,  such  erroneous  de- 
cision might  have  been  corrected  by  appeal, 
but  it  did  not  render  the  decree  void,  even  if 
it  should  be  conceded  to  be  erroneous,  which 
does  not  appear  to  be  clear,  when  the  fact  is 
borne  in  mind  that  the  indebtedness  of  Moor- 
man was  such  as  to  render  a  sale  unavoida- 
ble before  the  proceedings  in  that  suit  had 
been  brought  to  a  close.  In  that  view  of  the 
case,  if  these  parties  had  brought  the  case  up 
on  appeal  within  the  prescribed  time,  I  do 
not  perceive  how  they  would  have  been  ben- 
efits! by  a  reversal  of  the  decree  upon  that 
ground.  We  do  not  perceive  any  fraud  in 
the  case.  It  is  clear  tliat  the  circuit  court  is  a 
court  of  general  jurisdiction,  and  that  in  this 
ease  the  subject-matter  of  the  controversy 
was  within  its  jurisdiction,  and  it  had  juris- 
diction of  the  parties;  and  we  are  not  pre- 
pared to  say  there  was  any  error  in  its  pro- 
ceedings for  which  this  court  would  reverse 
its  decree,  but,  no  appeal  having  been  taken, 
its  decision  la  final.  And  it  is  clear  that  tlie 
corporation  court  of  Danville  was  without 
jurisdiction  to  reverse  for  error,  if  any  there 
were,  and  the  bill  should  have  been  dismissed 
in  tbat  court.    And  we  will  proceed  to  ren- 


der Buch  decree  as  the  corporation  coort  of 
Danville  ought  to  have  rendered,  and  render 
a  decree  here  dismissing  the  bill.  Decree  i^ 
versed. 


(K  Va.  890) 

FiBST  Nat.  Bank  of  Alexandria  •• 

FATNB  &  CO.'S  AaSIQNBES. 

(Supreme  Court  of  Appeals  of  Vtratnia.  Jiaxak 
81, 1889.) 

B^NKS  ASD  BANKINO— DtSSOLOnOM   AXD  INSOLV- 
BNCT. 

1.  The  plaintiff,  a  banking  corporation,  sent  a' 
nntaber  oi  checks  to  its  correspondent,  a  banking 
firm  at  A.,  for  collection ;  the  caecks  being  drawn 
upon  the  latter  firm.  Afterwards,  but  before  the 
cbecks  were  received,  the  latter  firm  was  dissolved 
by  the  death  of  one  of  its  members.  The  surviv- 
ing partner  paid  the  cbecks  by  charging  them  to 
the  accounts  of  the  drawers,  and  gave  credit  for  the 
amount  thereof  to  the  plaintiff  on  the  books  of 
the  firm.  Held,  that  he  had  no  such  authority, 
but  that  he  should  have  either  sent  back  the 
checks  or  remitted  the  proceeds. 

2.  And  where  the  moneys  represented  by  the 
checks  were  afterwards  transferred  by  the  surviv- 
ing partner  to  an  assignee  for  the  benefit  of  cred- 
itors, but  remained  easily  traceable  on  the  books 
of  the  firm,  no  chedcs  having  been  drawn  against 
the  credit  to  the  plaintiff,  the  latter  could  reclaim 
such  moneys  from  the  assignee. 

Appeal  from  clrcQlt  coart,  Faaquier 
county. 

iS.  F.  Beaeh,  for  appellant.  Brooke  cC  'Soott 
and  A.  D.  Pyne,  for  appellees. 

Laot.  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Fauquier  county,  rend- 
ered on  the  11th  day  of  January,  1^7.  In 
May,  1885,  the  appellant  company,  the  First 
National  Bank  of  Alexandria,  filed  its  bill 
against  the  appellees,  the  assignees  of  Payne 
&  Co.,  wherein  it  is  set  forth  that  the  said 
the  First  National  Bank  of  Alexandria  was 
a  banking  iassodation  located  in  the  city  of 
Alexandria,  Va.,  which  for  many  years  prior 
to  the  9th  day  of  January,  1885,  had  bad  for 
their  corresiMudents  a  banking  firm,  Payne 
&  Co.,  composed  of  Charles  E.  F.  Payne  and 
James  Keith,  their  place  of  business  being 
in  Warrenton,  in  the  county  of  Fauquier, 
Va.,  where  also  were  their  private  residences, 
and  that  the  said  the  First  National  Bank  of 
Alexandria  was  the  correspondent  of  Payne 
&  Co.  in  Alexandria.  That  the  relations  be- 
tween the  two  banking  concerns  were  such 
as  are  usual  between  corresponding  banks 
and  bankers  keeping  running  accounts  with 
each  other.  Collections  in  Warrenton  for 
the  First  National  Bank  of  Alexandria  were 
made  by  Payne  &  Co.,  and  collections  in  Al- 
exandria for  Payne  &  Co.  were  made  by  the 
First  National  Bank  of  Alexandria,  each 
placing  to  the  credit  or  debit  of  the  other  the 
amount  respectively  collected  or  paid  for 
such  other,  and  from  time  to  time  settling 
balances  as  they  sliould  be  ascertained.  Tbat 
during  the  day  of  January  8,  1885,  the  ap- 
pellant received  from  its  other  correspond- 
ents and  customers  diveis  checks  drawn  on 
Payne  &  Co.,  to-wit,  16  checks,  amounting 
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in  the  aggregate  to  $929.18;  also  8  drafts  on 
Eletdier  &  Bro.,  of  Warrenton,  aggregating 
$81.08.  These  several  checks  and  drat'ts,  in 
anticipation  of  their  payment  and  collection, 
were,  when  received  by  the  appellant,  cred- 
ited to  the  respective  parties  from  whom  they 
were  received.  At  the  same  time,  in  antici- 
pation likewise  of  their  pajrment  and  collec- 
tion by  and  through  Payne  &  Co.,.the  checks 
and  drafts  were  also  charged  to  the  account 
of  the  said  Payne  &  C!o. ;  thus  increasing  the 
previous  apparent  balance  due  from  the  said 
Tayne  &  Co.  to  the  appellant.  These  credits 
and  charges,  respectively,  were  subject  to 
cancellation  by  cross-entry,  according  to  the 
established  and  well-known  usage  of  busi- 
ness, in  case  the  checks  and  drafts  should  be 
dishonored  when  forwarded  for  payment. 
Said  checks  and  drafts  were  on  the  same  day, 
in  the  evening,  (January  8th,)  inclosed  in  a 
letter  to  Payne  &  Co.,  with  the  usual  direc- 
tion to  place  the  proceeds  to  tlie  credit  of  the 
First  National  Bank  of  Alexandria.  That  on 
the  early  morning  of  the  9th,  before  the 
commencement  of  the  business  hours  of  that 
day,  and  before  the  arrival  of  the  letter  in 
Warrenton,  the  firm  of  Payne  &  Co.  was  dis- 
solved by  the  death  of  Payne.  That  the  con- 
dition of  the  firm  at  that  time  was  one  of  deep 
insolvency, — a  condition  which  bad  existed 
tor  not  a  short  time  previously,  though 
wholly  unknown  or  suspected  by  the  Fii-st 
National  Bank.  The  letter,  with  the  stated 
inclosures,  reached  the  bank  on  the  9th, 
when,  without  direction  from  any  source,  as 
if  no  legal  interruption  had  occurred  to  the 
receipt  of  deposits  as  usual  by  the  firm,  the 
clerk  of  Payne  &  Co.  paid  the  check  by 
charging  them  against  the  accounts  of  the 
drawers,  and  placed  the  proceeds  of  the  same 
(S929.13)  to  the  credit  of  the  First  National 
Bank  of  Alexandria  upon  the  books  of  the 
dissolved  firm.  That  on  the  12th  of  Janu- 
ary following  James  Keith,  the  surviving 
partner  of  Payue  &  Co.,  made  an  assignment 
to  A.  D.  Payne,  B.  T.  Scott,  and  Albert 
Fletcher,  in  trust  for  the  benefit  of  the  cred- 
itors of  the  late  firm,  without  preference. 
That  the  said  assignees  had  taken  possession 
Ot  the  assets  of  tlie  said  firm  of  Payne  &  Co., 
among  which  was  the  said  sum  of  8929.13, 
which  came  to  the  hands  of  the  said  assignees 
with  notice  of  above-mentioned  facts.  It  is 
claimed  that  the  deatli  of  Charles  E.  F. 
Payne,  and  the  consequent  dissolution  of  his 
Arm,  terminated  eo  inttanti  the  relations 
previously  subsisting  between  the  said  firm 
of  Payne  &  Co.  and  the  First  National  Bank. 
That  all  pending  direction  by  either  to  the 
other,  looking  to  further  transactions,  and 
made  in  contemplation  of  the  continued  ex- 
istence of  those  relations,  was  thereby  re- 
voked. That,  under  the  circumstances  ex- 
isting on  the  arrival  of  their  letter,  either  the 
checks  should  have  been  returned  unpaid  to 
the  First  National  Bank,  to  be  by  them  re- 
turned to  the  respective  parties  from  whom 
they  Iiad  been  received,  or,  if  paid,  that  the 


proceeds  of  their  payment  should  have  been 
remitted  to  the  First  National  Bank  for  re 
mlttance  by  them  in  tui-n  to  the  parties  bj 
wliom  they  had  been  drawn.  That  there  was 
no  authority  of  law,  nor  by  said  First  Na- 
tional Bank  of  Alexandria,  warranting  the 
deposit  of  the  proceeds  of  said  checks  with 
the  dissolved  firm,  and  that,  being  so  depos- 
ited, they  continue  to  be,  and  are  now,  in 
equit7,  the  moneys  of  the  First  National 
Bank  of  Alexandria,  whether  in  the  hands  of 
the  surviving  partner  of  Payne  &  Co.,  or 
their  said  assignees,  the  appellees. 

There  was  no  answer,  but  the  facts  wer» 
agreed,  and  it  was  laid  before  the  commis- 
sioner in  chancery  appointed  for  the  purpose 
as  a  case  agreed  that  the  letter  from  the 
First  National  Bank  of  Alexandria  contain- 
ing these  checks  came  to  hand  on  the  9tb  of 
January,  after  the  dissolution  of  the  firm  by 
the  death  of  Payne;  that  but  one  check  was 
paid  over  the  counter  of  Payne  &  Co.  that 
day,  but  that  their  usual  business  with  cor- 
respondents was  transacted  that  day ;  that  at 
3: 15  p.  u.  James  Keith,  the  surviving  part- 
ner, wired  the  Alexandria  Bank  as  follows: 
"Owing  to  the  death  of  Charles  Payne,  the 
banking-house  of  Payne  &  Co.  has  closed  its 
doors,  and  goes  at  once  into  liquidation. 
Jaues  Kbith."  At  4:05  p.  m^  of  tiie  same 
day  the  following  telegram  was  received  by 
Keith:  "If  we  send  letter  to-day,  will  it  l)av» 
attention  as  usual  ?  Can  you  remit  balanced 
Shall  I  come  up  in  the  morning?  0.  B. 
HooFF,  Cashier."  At  5:25  P.  h.  it  was  an- 
swered  as  follows:  "Do.  not  send  letter. 
Will  remit  balance  to-morrow.  Payne  & 
Co."  At  10  A.  u.  of  the  10th,  the  foregoing 
was  followed  by  this:  "Are  unable  to  remit 
balance,  as  promised  yesterday.  Jambs 
Kbith,  Surviving  Partner."  The  Alexan- 
dria Bank  responded  on  the  12lh  of  January, 
as  follows,  by  letter:  "Jvdge  James  Keith, 
Surviving  Partner,  etc. — Dear  Sik:  Our 
inclosures  of  the  8th  instant; — ten  hundred 
and  ten  dollars  and  sixteen  cents — received 
by  you  on  the  9th,  after  going  into  liqaida< 
lion,  were  placed  to  our  credit,  when,  under 
the  circumstances,  the  amount  should  have 
been  remitted  or  the  inclosures  returned. 
We  l)eg,  therefore,  that  this  error  may  be 
rectified  before  the  matter  becomes  involved 
in  possible  complications.  I  am,  with  r^ 
spect,  yours,  ete.,  CaAS.  B.  Hooff,  Cash- 
ier." The  assignees — Fletcher,  Payne,  and 
Scott — replied  to  this,  denying  the  right 
claimed,  and  declining  the  request.  The 
matter  was  so  referred  to  a  master  commis- 
sioner, who  made  report  against  the  claim 
of  the  First  National  Bank  of  Alexandria  as 
to  the  8929.13  aforesaid,  and  reported  the 
said  sum  to  be  a  part  of  the  social  assets  of 
Payne  &  Co.;  that  "it  is  contended  by  the 
bank  that  he  was  not  authorized  to  pay  the 
checks  aud  place  the  amounts  to  the  credit  of 
the  bank  on  the  books  of  the  firm  of  Payne 
&  Co.  It  might  be  said  with  equal  force 
that  he  was  not  authorized  to  even  pay  the 
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checks  or  collect  them,  yet,  as  seen  abore, 
tbis  last  Is  admitted.  In  year  commis- 
sioner's opinion  bis  authority  in  the  premises 
was  such  as  the  law  confers  on  a  anrviving 
partner  to  complete  a  transaction  l>egun  with 
bis  firm  before  its  dissolution;"  and,  farther, 
that  the  actions  of  the  bank  (the  First  Na- 
tional Bank  at  Alexandria)  constitute  on 
their  part  a  complete  satisfaction  of  what 
Keith  had  done  for  the  late  firm,  and  the 
First  National  fiank  was  as  much  bound 
tliereby  as  if  they  had  expressly  authorized 
him  so  to  act.  The  court  confirmed  this  com- 
missioner's report,  and  decreed  against  the 
claim  set  up  by  the  First  National  Bank  of 
Alexandria;  whereupon  the  said  First  Na- 
tional Bank  of  Alexandria  bronght  the  case 
here  by  appeal. 

The  controversy  in  this  case  is  within  a 
very  narrow  compass.  It  is  mutually  con- 
ceded  that  the  death  of  any  one  member  of  a 
firm  operates  as  a  dissolution  thereof  as  be- 
tween all  the  members,  and  that  on  such  dis- 
solution the  survivor  has  the  right  to  take 
possession  of  the  co-partnership  assets  and 
s^le  up  the  affairs  of  the  joint  concern ;  and 
it  may  be  stated,  as  a  settled  proposition,  that 
the  power  of  a  partner  to  make  a  contract 
for  the  firm  ceases  upon  the  dissolution  of 
the  firm,  and  the  surviving  partners  or  ex- 
partners  can  enter  into  no  contract  which 
will  bind  the  estate  of  the  deceased  partner, 
•loept  such  as  is  appropriate  and  necessary 
in  settling  the  affairs  of  the  concern.  Dis- 
solution operates  as  a  revocation  of  all  au- 
tiiority  for  making  new  contracts;  as  dis- 
solution finds  the  engagements  of  the  com- 
pany, they  must  remain  until  liquidated  and 
paid.  Woodson  v.  Wood,  5  S.  E.  Bep.  277, 
and  cases  cited.  As  was  said  t^  Lord  Ken- 
ton. (Abel  T.  Sutton,  3  Esp.  112:)  "To  con- 
tend that  this  liability  to  be  bound  by  the 
acts  of  Ills  partner  extends  to  a  time  snbse- 
qaent  to  the  dissolution,  was,  in  bis  mind,  a 
most  monstrous  proposition.  A  roan  in  that 
case  could  never  know  when  he  was  to  be  at 
peace,  and  retired  from  all  concerns  of  the 
partnership."  Mr.  Justice  Story  said  in  Bell 
T.  Morrison,  1  Pet.  378:  "The  light  in  which 
we  are  disposed  to  consider  this  question  is 
ttiat,  after  a  tlissolution  of  a  partnership,  no 
partner  can  create  a  cause  of  action  against 
the  other  partnera,  except  by  a  new  author- 
ity communicated  to  him  for  that  purpose. 
It  is  wholly  immaterial  what  is  the  consid- 
eration which  is  to  raise  such  cause  of  ac- 
tion, whether  it  be  a  supposed  pre-existing 
debt  of  the  partnership,  or  any  auxiliary  con- 
sideration which  might  prove  beneficial  to 
them.  Unless  adopted  by  them,  they  are 
not  bound  by  it." 

The  partnership  of  Payne  &  Co.  was  dis- 
solved and  cease  to  exist  as  such  before  bank- 
ing hours  on  the  9th  of  January.  The  "  day , " 
in  banking  parlance,  means  simply  the  few 
hours  set  apart  by  usage  as  banking  hours. 
Banking  hours  are  so  far  recognized  by  the 
courts  that  any  transaction  in  the  ordinary 
course  of  banking  business,  which  is  to  be 


bad  wlU>  the  bank  on  any  day,  must  be 
bad  within  banking  hburs  upon  that  day. 
The  firm  of  Payne  &  Co.,  then,  did  not  exist 
on  the  9tb  of  January;  It  was  dissolved  be- 
fore banl;ing  hours.  It  is  admitted  tliat  the 
letter  of  the  appeUant  bank  did  not  reach  Its 
destination  until  the  9th.  l\  then  never 
reached  the  firm  of  Payne  &  Co.  at  all,  but  it 
came  into  the  hands  of  the  surviving  partner, 
who  claimed  the  right  to  receive  it  in  the 
name  of  the  late  firm,  and  charge  it  to  the 
said  extinct  partnership,  and  thus  created  a 
debt  against  the  dissolved  firm  of  9929.13. 
In  other  words,  on  the  dissolution  of  the  firm 
the  debt  to  the  First  National  Bank  of  Alex- 
andria, due  by  the  said  firm  on  the  last 
moment  of  its  existence,  was  81,557.63; 
whereas,  after  its  dissolution,  by  the  action 
of  its  surviving  partner  it  was  made  to  owe 
the  said  First  National  Bank  of  Alexandria 
$2,486.76,  and  had  incurred  a  debt,  if  th« 
surviving  partner  had  such  power,  of  8929.13 
after  dissolution.  This  the  surviving  pamer 
could  not  do;  bis  powers  do  not-go  so  far.  It 
the  question  arose  upon  the  assertion  of  the 
right  to  charge  Payne's  estate  with  this, 
against  his  personal  representative,  it  must 
be  conceded  that  no  such  right  could  exist. 
Whether  the  transaction  was  hurtful  or  bene* 
flcial  is  immaterial.  If  it  be  true  that  Payne 
&  Co.  could  not  be  charged  with  this  as  • 
non-existent  firm,  how  does  the  case  stand? 
The  sarviving  partner  received  this  som  of 
money  destined  for  Payne  &  Co.,  and  he  was 
unable  to  apply  it  as  directed.  It  was  then  a 
sum  of  money  or  a  lot  of  evidences  of  debt  in 
his  hands  belonging  to  the  First  National 
Bank  of  Alexandria,  with  whose  instructions 
he  conld  not  comply.  He  was  bound  to  ob> 
tain  further  instructions  from  his  principal, 
or  return  the  remittance.  He  bad  no  anther- 
ity  to  apply  it  otiierwise  than  as  directed.  It 
was  not  the  property  of  the  late  firm.  It  was 
not  a  debt  due  the  late  firm.  It  could  not  bc 
received  or  paid  out  on  account  of  the  part- 
nership. It  was  in  no  wise  connected  with 
the  late  firm.  It  never  came  Into  their  hands 
at  all.  He  could  not  undertake  to  deal  with 
it  as  partnership  property,  and,  if  he  received 
it  and  disposed  of  it,  it  would  in  nowiseoon- 
cern  the  affairs  of  the  late  firm,  and  the  de- 
ceased partner's  estate  could  not  be  held 
bound  for  it.  He  did  not  return  it,  however, 
as  has  been  said,  but  conveyed  in  trust  to  se- 
cure the  debts  of  the  dissolved  partnership. 
This  he  could  not  do,  because,  as  we  have 
said,  it  was  not  the  property  of  the  late  firm, 
and  could  not  be  bound  for  the  debts  of  the 
deceased  partner  any  more  than  his  estate 
could  be  held  liable  for  it. 

Having  passed,  then,  actually,  but  unlaw- 
fully, and  without  any  authority,  express  or 
implied,  from  the  real  owners  into  the  bands 
of  appellee  trustees,  can  it  be  reclaimed?  It 
appears  to  be  easily  and  clearly  traceable  up- 
on the  books  of  the  late  concern,  placed  there 
after  there  was  no  such  firm;  no  checks  have 
been  drawn  against  it;  it  has  remained  un- 
changed in  any  respect,  and  there  is  no  difll- 
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oulty  In  tracing  and  indemnifying  it.  It 
does  not  belong  to  the  assignees,  because  it 
did  not  belong  to  the  Qrm.  It  was  not  in 
the  power  of  the  surviving  partner  to  convey 
it.  It  did  not  pass  by  the  deed,  and  the  as- 
signees have  no  right  to  it  whatever,  but, 
actually  holding  it,  they  cannot  use  it  for  the 
purposes  of  ibe  firm,  bat  ought,  in  justice, 
to  return  it  to  the  owner,  the  First  National 
Bank  of  Alexandria.  It  is  claimed  by  them 
that  placing  it  in  the  mail  commenced  a 
transaction  with  the  firm  of  Payne  &  Co., 
which  the  surviving  partner  bad  a  right  to 
perfect,  because  already  begun,  and  this  is 
what  the  commissioner  repor1»;  but  in  no 
sense  is  this  so.  The  transaction  could  not 
begin  with  them  so  as  to  charge  them  in  any 
way,  unless  the  remittance  was  received. 
What  responsibility  was  there,  or  could  there 
be,  if  they  never  received  it?  If  lost  in  the 
mail  or  recalled,  or  if  by  any  means  it  never 
reached  them,  can  it  be  contended  that  they 
could  be  held  responsible?  This  is  what  did 
occur.  It  never  did  reach  them.  The  Arm 
did  not  receive  it,  but  some  other  person. 
That  other  person  cannot  deliver  it  to  the 
dissolved  firm;  it  is  incapable  of  taking. 
His  plain  obligation  is,  as  we  have  said,  to 
return  it  to  the  owners,  or  dispose  of  it  as 
they  direct.  But  it  is  insisted  that  the  ap- 
pellant ratified  what  was  done.  There  is  no 
ratification  in  the  case.  Tliere  was  not  only 
no  ratification,  after  full  information,  but  a 
positive  renunciation  of  the  unauthorized 
act.  To  the  telegram  of  Judge  Keith  on  the 
9th:  "Do  not  send  letter;  will  remit  balance 
to-morrow," — there  was  no  reply;  but  when, 
on  the  morning  of  the  10th  of  January,  he 
sent  the  following:  "Are  unable  to  remit 
balance  as  promised  yesterday,"— the  bank 
promptly  set  up  its  claim,  by  telegram,  on 
the  12th,  as  stated.  We  think  this  money  is 
no  part  of  the  assets  of  Payne  &  Co.,  and 
that  the  appellees  have  no  right  to  hold  it 
under  the  assignment  to  them,  and  that  it 
should  be  delivered  to  the  owner,  the  appel- 
lant bank.  Overseers  v.  Bank,  2  Grat.  547; 
McLeod  V.  Evans,  66  Wis.  401. 28  N.  W.  Eep. 
178, 214;  Fahnestock  v.  Bailey,  8  Mete.  (Ky.) 
48;  Bank  v.  Insurance  Co.,  104  U.  S.  54.  The 
appellees  rely  in  part  on  the  case  of  Heberton 
V.  .lepherson,  10  Pa.  St.  124,  where  a  con- 
signment is  made  to  commission  merchants 
(partners)  to  be  sold.  One  died,  the  firm 
thereby  being  dissolved,  and  thereafter  sale 
of  the  consigned  effects  was  made  by  the 
surviving  partner.  This  sale  was  adjudged 
valid,  and  the  estate  of  the  dead  partner  held 
responsible  to  the  consignor.  In  that  case 
the  goods  were  received  by  the  firm  be- 
fore, not  after,  dissolution,  and  it  was  the 
business  of  the  partnership  to  sell  them. 
This  does  not  seem  to  be  at  variance  with 
anything  we  have  said,  and  is  in  accord  with 
the  appellees'  citation  from  Lindl.  Partn.  298, 
299.  We  are  of  opinion  to  reverse  the  de- 
cree of  the  circuit  court  of  Fauquier  coun- 
ty, appealed  from,  and  a  decree  will  be  ren- 
dered here  accordingly.    Decree  reversed. 


(S.  C. 

(to  s.  c.  3oe> 
SuLLTVAs  V.  SuBONa  at  al. 

{Supreme  Court  cj  South  OaroHna.   Xansh  8, 
1889.) 

CONTRAOTS— C!oNBTSUOnON— ABBITKATIOX— laTBB- 
BST. 

1.  Plaintiff  executed  certain  Kradlng  oontracto 
with  a  railway  company,  which  provided  that  the 
work  was  to  be  paid  for  aooording  to  the  estimates 
of  the  company's  engineer.  These  estimates  were 
made,  and  a  portion  of  the  amount  so  aaoertained 
paid.  Thereafterdefendants  agreed  with  the  oom- 
pany  to  pay  all  its  debts,  bnt  on  condition  that 
^  the  work  done  and  to  be  done  should  be  measnred 
and  valued. "  Defendants  having  refused  to  pay 
plaintiff  on  the  basis  of  the  prior  estimates,  they 
entered  into  an  agreement  whereby  plaintiff,  in 
consideration  of  apart  paymentof  the  claim,  agreed 
to  "await  the  payment  of  the  balance  due  •  •  • 
until  the  said  work  shall  be  measnred,  and  the 
value  thereof  computed,  by  two  competent  engi- 
neers, "—one  to  be  selected  by  each  party.  Two  en- 
gineers were  accordingly  selected,  out  one  was  nn- 
able  to  act,  whereupon  defendants  selected  aaoth- 
er  engineer  without  plaintUTs  consent,  and  these 
two  engineers  made  their  report,  which  plaintiff 
refusedto  recognize,  and  sued  for  the  balance  due 
according  to  the  estimates  nnder  bis  original  con- 
tracts. Befai,  that  plaintifl  could  maintain  no  ao- 
tlon  against  defendants  except  by  complying  with 
the  condition  of  defendant's  contract  witn  the 
railway  company  in  regard  to  measurement,  par- 
ticularly in  view  of  his  agreement  to  "await"  pay- 
ment until  such  measurement  should  be  made  by 
the  two  engineers  as  agreed ;  and  that  though  the 
right  to  select  an  engmeer  was  exhausted  by  the 
first  seleotion,  and  the  rejMrt  made  was  therefore 
not  binding  under  the  agreement,  the  court  was 
authorized  to  require  the  parties,  or,  if  thear  failed 
to  agree,  a  special  master,  to  select  suitabliB  engi- 
neers to  remeasure  the  work. 

3.  As  the  amount  to  which  plaintiff  would  be 
entitled,  as  against  defendants,  could  not  be  aaoer- 
tained until  a  remeasuTement  of  the  work,  the  de- 
mand was  unliquidated,  and  plaintiff  was  not  enti- 
tled to  Interest  In  the  mean  time. 

Appeal  from  common  pleas  circuit  court  of 
Aiken  county;  B.  C.  Pkksslkt,  Judge. 

Action  to  recover  money  alleged  to  be  due 
on  a  contract,  brought  by  W.  E.  Sullivan 
against  the  firm  of  Susong  &  Ca  The  mas- 
ter's report,  referred  to  in  the  opinion,  was 
as  follows: 

"This  action,  and  all  the  issues  therein, 
was,  by  an  order  of  this  court,  referred  to 
me  to  hear  and  determine  the  same.  I  have 
duly  considered  the  allegations  and  proofs  of 
the  parties,  and  having  heard  Henderson 
Bros.,  Esqs.,  for  the  plaintiiT,  and  W.  0. 
Benet,  Esq.,  for  the  defendants,  determine 
said  issues  as  is  herein  stated.    *    •    * 

"  The  Atlantic,  Greenville  &  Western  Rail- 
way Company  was  in  February,  1886,  and 
the  times  hereinafter  mentioned,  a  corpora- 
tion under  the  laws  of  this  state,  and  en- 
gaged in  the  construction  of  a  railway  over 
their  right  of  way  in  the  counties  of  Aiken, 
Edgefield,  and  Abbeville,  in  this  state.  In 
February,  1886,  said  railway  company  em- 
ployed the  plaintifl  herein  <  to  construct  and 
finish  in  the  most  substantial  and  workman- 
like manner,  to  the  satisfaction  and  accept- 
ance of  the  chief  engineer  of  said  company, 
all  the  gradation,  masonry,  and  such  other 
work  as  may  be  required,'  on  that  section  of 
their  railway  extending  from  Ninety-Six  to 
Cokesbury,  in  Abbeville  county.  <  Such  other 
work  as  may  be  required,'  aa  the  proviaiona 
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of  the  contract  between  plaintiff  and  said 
company  show,  means  sach  work  as  the  chief 
engioeer  might  direct  plaintiff  to  perform, 
sad)  as  widening,  beyond  the  width  stated  in 
the  notes  of  survey,  for  the  guidance  of  the 
contractor  in  bailding  the  railway,  the  cuts 
and  embankments  of  the  road,  digging  ditch- 
es, repairing  work  already  completed  and  ac- 
cepted by  the  company,  changing  highways, 
and  providing  for  the  safe  and  easy  passage 
of  the  traveling  public  across  said  railway 

'  where  the  same  is  crossed  by  highways.  In 
a  few  words,  the  chief  engineer  had  the  au- 
thority to  require  plaintiff  to  obey  his  orders, 
and  to  fix  the  compensation  to  be  paid  to 
plaintiff  for  all  work  done  by  him  not  specif- 
ically provided  for  in  the  contract.  Such 
work,  in  the  evidence,  is  called  'extra  work.' 
The  railway  company  agreed  to  pay  to  the 
{daintiff  as  compensation  for  bis  work  9| 
cents  for  each  cubic  yard  of  earth,  34  cents 
for  each  cubic  yard  of  loose  or  soft  rock,  69 
cents  for  each  cubic  yard  of  solid  rock,  and 
9}  cents  for  each  cubic  yard  of  excavation 
and  embankment  necessary  in  the  construc- 
tion of  the  railway.    On  the  1st  of  each 

'  month,  during  the  progress  of  the  work,  the 
chief  engineer  of  the  company  was  to  make 
an  estimate  of  the  relative  value  of  the  work 
then  done  by  plaintiff,  and  the  company  was 
to  pay  plaintiff  ninety  per  cent,  of  the  value 
of  the  work  done;  and  when  all  of  the  work 
was  done,  to  the  satisfaction  of  the  engineer 
of  the  company,  said  engineer  was  to  make  a 
final  estimate  of  the  quality,  character,  and 
value  of  the  work,  and  plaintiff  was  to  be 
paid  the  full  amount  due  him  as  then  esti- 
mated. The  contract  between  plaintiff  and 
the  railway  company  stipulated  'that  the 
work  under  this  contract  shall,  at  every  stage 
of  its  progress  from  beginning  to  end,  be 
lubject  to  the  direction,  inspection,  and  ac- 
ceptance of  the  engineer,  who  shall  deter- 
mine, without  appeal,  what  in  any  case  a 
(air  construction  of  the  contract  requires  to 
be  done  by  either  party;  and  whose  measure- 
ments, classifications,  and  estimates,  monthly 
and  final,  shall  be  absolutely  conclusive  upon 
both  parties.'  Plaintiff  performed  his  part  of 
the  contract.  The  chief  engineer  made  his 
monthly  inspection  and  estimate,  and  on  May 
19, 1886,  made  a  final  estimate  of  the  com- 
pleted work,  as  the  contract  required,  and 
certified  that  plaintiff  bad  graded  15|  miles 
on  this  section,  and  that  the  work  done  was 
worth  $8,126.31.  One  item  in  said  amount 
reads:  •  Road  crossing  and  changing  public 
road,  $182.00.'  On  April  30,  1886,  the  rail- 
way company  paid  to  plaintiff,  on  account  of 
this  demand,  $2,800,  and  on  June  7,  1886. 
the  further  sum  of  $4,000:  leaving  the  rail- 
way company  in  debt  to  the  plaintiff,  on  last- 
mentioned  date,  in  the  sura  of  $1 ,326.31. 

"On  June  10,  1886,  the  railway  company 
made  a  second  contract  with  plaintiff,  con- 
taining the  same  terms  and  stipulations,  con- 
ditions, and  parts,  as  appears  in  the  contract 
made  in  I'ebrnary,  1^,  whereby  plaintiff 
contracted  to  construct  a  section  of  said  rail- 


way extending  from  Hamburg,  in  Aiken 
county,  to  Johnston,  in  Edgefield  county. 
Plaintiff  performed  his  part  of  this  contract. 
His  work  was  inspected  monthly  by  the  chief 
engineer;  and  on  August  6,  1886,  the  chief 
engineer  made  a  final  report  as  to  a  part  of 
the  work  done  on  this  section,  and  certified 
that  said  work  was  worth  $7,547.59.  On  the 
15th  day  of  December,  1886,  the  chief  en- 
gineer made  a  final  estimate  of  the  work  done 
on  the  remainder  of  this  section,  and  certified 
the  same  to  be  worth  $11,439.36.  These  two 
items  aggregate  $18,986.95.  Plaintiff  has 
been  paid  upon  this  amount  $1,795.  Ths 
exact  date  of  this  payment  does  not  appear, 
and  it  was  paid  as  follows :  Parties  along  the 
line  of  said  raUway  had  subscribed  certain 
sums,  upon  certain  conditions,  to  the  railway 
company,  and  given  their  notes  therefor. 
These  notes  were  turned  over  to  plaintiff  as 
collateral  security  for  the  payment  of  the 
amount  due  him  by  the  railway  company, 
with  authority  to  ■  receive '  such  payments 
as  the  makers  should  make,  and  to  apply  the 
amounts  thus  received  upon  bis  debt.  Plain- 
tiff •  received '  $1,795  upon  these  notes,  and 
that  amount  must  be  credited  upon  his  debt, 
whicti  left  $17,171.86  due  plaintiff.  Plain- 
tiff, in  his  final  settlement,  must,  upon  the 
payment  of  his  demands,  return  these  notes 
to  defendants,  they  having  purchased  them 
from  the  railway  company,  or  account  for 
the  same.  As  matters  then  stood,  the  plain- 
tiff and  the  railway  company  were  bound  by 
the  estimates  of  the  chief  engineer,  because 
an  account  stated  or  a  liquidated  demand. 
Railroad  Co.  v.  March,  114  U.  S.  549.  5  Sdp. 
Ct.  Rep.  1035.  Plaintiff  could  have  sued  the 
railway  company  for  this  amount;  and  his 
having  taken  the  notes  heretofore  referred  to. 
would  not  have  estopped  him  from  so  doing. 
'A  creditor  holding  collaterals  is  not  bound 
to  apply  them  before  enforcing  bis  direct 
remedy  against  the  debtor. '  Lewis  v.  U.  S., 
92  U.  S.  619;  Story,  Cont.  §  692. 

"It  was  alleged  in  the  complaint,  and  ad- 
mitted in  the  answer,  herein,  'that  on  the 
21st  day  of  December,  1886,  the  aforesaid  de- 
fendants, Susong  &  Co.,  by  their  contract  in 
writing  under  seal,  and  for  valuable  consid- 
eration, entered  into  a  covenant  for  the  ben- 
efit of  the  creditors  of  the  aforesaid  railway 
company,  whereby  and  wherein  they  prom- 
ised to  pay  the  debts  then  due  by  said  rail- 
way company  to  its  creditors,  and  thereby 
they  became  liable  and  responsible  for  the 
aforesaid  debts  of  the  plaintiff,  so  as  aforesaid 
due  to  said  plaintiff,  at  said  time,  by  the  said 
railway  company.'  The  debts  then  due  to 
plaintiff  by  the  railway  company,  and  re- 
ferred to  in  the  pleadings,  are  those  I  hav« 
already  stated  and  discussed.  On  the  21st 
day  of  Decemlrar,  1886,  the  defendants  here- 
in, Susong  &  Co.,  became  bound  to  plaintiff 
for  the  payment  of  $18,517.67,  the  amount 
then  due  plaintiff,  as  principal,  by  the  rail- 
way company. 

"It  appears  that  the  defendants  questioned 
the  accuracy  of  the  figures  which  the  chief 
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engineer  of  the  tsfl  way  company  had  lepoited 
as  being  due  by  tbe  railway  company  to 
plaintiff,  and  refused  to  recognize  tbe  same, 
or  to  be  bound  thereby.  Plaintifl  and  de- 
fendants, wishing  to  settle  this  difference  in 
an  amicable  manner,  entered  into  the  follow- 
ing agreement  or  contract:  '  In  considera- 
tion of  *  *  *  elgtit  thousand  dollars  to 
me  paid  by  Messrs.  ijusong  &  Co.,  for  the 

*  *  ♦  Kailway  Co.,  •  *  •  I  hereby 
agree  to  await  the  payment  of  tbe  balance 
due  me  b.r  said  company  tor  work  done  by 
me  in  grading  tbe  railroad  of  said  company 

*  *  *  until  tbe  said  work  shall  be  meas- 
ured, and  the  value  thereof  computed,  by 
two  competent  civil  engineers,  one  to  be  se- 
lected by  SuBong  &  Co.,  and  one  by  myself, 
with  an  umpire;  said  work  to  be  measured 
and  computed  as  soon  as  may  be  practicable, 
and  in  accordance  with  the  speciflcations  of 
the  contract  entered  into  between  myself  and 
the  said  railway  company  under  which  said 
work  was  done.  And  I  hereby  promise  and 
bind  myself  to  accept  and  receive  the  balance 
which  is  shown  to  be  due  me  by  said  report 
of  said  engineers  in  full  discharge  of  all 
claims  against  said  Susong  &  Co.,  and  against 
said  railway  company,  by  virtue  of  said  con- 
tract, or  any  other  contract  made  by  me  or 
for  me  or  In  my  behalf.  Witness  my  hand 
and  seal  this  January  28th,  1887.  [Signed] 
W.  E.  Sullivan,  [l.  s.]  Test,  G.  G. 
Wblls.  In  pursuance  of  the  foregoing 
agreement,  we,  the  undersigned,  do  hereby 
select  the  following  engineers  to  make  the 
measurements  and  valuations  therein  pro- 
vided for,  to-wit:  The  said  W.  E.  Sullivan 
selects  St.  John  Cox,  and  the  said  Susong  & 
Co.  select  I.  H.  Harrison;  and  W.  A.  Jones 
and  G.  P.  Sullivan  are  hereby  chosen  as  um- 
pires in  case  they  are  needed,  and  the  said 
Susong  &  Co.  agree  to  abide  by  tbe  report  of 
said  engineers,  and  to  pay  the  balance  found 
due  to  said  W.  E.  Sullivan  by  their  report, 
when  the  same  is  rendered,  or  within  a  rea- 
sonable time  thereafter,  and  the  parlies  hereto 
are  to  bear  the  expenses  of  said  measure- 
ment, valuation,  and  report  equally.  Jaii- 
«af» 28th,  1887.  [Signed]  W.E.Sullivan. 
SusoNo  &  Co.    Test,  G.  G.  Wells.' 

"This  was  a  new  contract,  direct  between 
plaintiff  and  defendants.  They  had  the  right 
to  make  it.  The  object  of  this  contract  was, 
on  the  side  of  the  plaintiff,  to  get  eight  thou- 
sand dollars  (98,0(X))  in  cash,  and  of  both  par- 
ties to  agree  upon  some  amicable  method 
whereby  the  differences  between  them  might 
be  adjusted,  and  a  final  settlement  reached. 
As  I  construe  this  contract,  the  only  duty  the 
two  engineers  had  to  perform  was  to  meas- 
ure the  work  done  by  plaintiff,  and  compute 
tbe  amount  due  him  therefor  *  in  accordance 
with  tbe  speciflcations  of  the  contract '  under 
which  plaintiff  did  the  work  for  the  railway 
oompsny.  Plaintiff  was  not  forced  into  this 
last  oontraot. — he  wanted  money,  and  went  to 
Susong  A  Oo.  for  it.  Whether  or  not  he 
oonld  have,  by  an  action  at  law,  compelled 
Sosong  &  Co.  to  pay  him  tbe  fall  amount 


dne,  and  IndnsiTe  of  the  98,000  tbey  had 
paid,  need  not  be  considered.  He  did  not 
sue.  He  did  take  $8,000  from  Susong  &  Co., 
paid  in  cash,  and  he  took  it  upon  tbe  prom- 
ise that  he  would  wait  for  the  balance  until 
bis  work  was  measured  by  two  civil  engi- 
neers, and  its  valne  computed,  and  bonnd 
himself  to  receive,  in  full  discharge  of  his  de- 
mand, the  amount  so  found  to  be  due  to  bim. 

"St.  John  Cox,  one  of  tbe  engineers  se- 
lected to  measure  and  compute  the  work,  as 
provided  for  in  the  contract  between  the 
plaintiff  and  defendants,  left  the  state,  be- 
cause of  bad  health,  and  never  performed 
the  duties  of  his  appointment  It  was  not  Mr. 
Cox's  fault  that  be  got  sick,  and  his  failure  to 
act  was  not  occasioned  by  either  plaintiff  or 
defendants,  and  neither  should  suffer  preju- 
dice tbereftom.  •  Susong  &  Co.»  claiming  that 
Mr.  Cox  was  their  selection  in  the  first  in- 
stance, and,  upon  his  failure  to  serve,  that 
they  had  the  right  to  select  another  engineer 
to  take  Mr.  Cox's  place,  selected  Mr.  H.  M. 
Kamseur.  Defendants  did  not  consult  or 
notify  plaintiff  of  their  attempt  to  substitute 
Mr.  Ramseur  in  Mr.  Cox's  place.  Thus  ap- 
pointed, Mr.  Bamseur,  with  Mr.  Harrison, 
went  over  plaintiff's  work,  and,  in  papers 
addressed  to  Susong  &  Co.,  Mr.  Bamsenr  re- 
ported that  plaintiff's  work  on  the  Hamburg 
and  Johnston  section  was  worth  $13,977.78}, 
and  on  the  Ninety-Six  and  Cokesbury  section 
plaintiff's  work  was  worth  $4,899.50.  At 
the  bottom  of  these  papers  anpear  the  words, 
•Verified.  I.  H.  Habbdon.''  On  March  14, 
1887>  plaintiff  served  a  written  notice  on  de- 
fendants, notifying  them  that  he  had  appoint- 
ed Maj.  T.  B.  Lee,  In  place  of  St.  John  Cox 
•  •  •  to  carry  out  the  provisions  of  the 
agreement,  etc.  Defendants  paid  no  atten- 
tion to  this  notice.  I  bold  that  neither  plain- 
tiff nor  defendant  could,  under  their  written 
agreement,  make  a  second  selection  or  ap- 
pointment of  acivil  engineer.  The  first  part 
of  tbe  agreement,  so  far  as  it  refers  to  engi- 
neers, provided  that  •  the  work  shall  be  meas- 
ured, and  tbe  value  thereof  computed,  by  two 
competent  civil  engineers.'  The  manner  in 
which  the  engineers  were  to  be  selected  was 
agreed  upon  as  a  means  to  an  end.  The 
second  part  of  the  contract  named  the  engi- 
neers, and  ended  tbe  selecting  business.  The 
second  part  exhausted  the  first  part,  and  there 
is  nothing  in  either  paper  which  even  bints 
at  or  indicates  that  the  selecting  business, 
after  the  parties  bad  onoe  made  a  selection, 
should  continue.  Either  party  could,  with 
an  equal  show  of  right,  claim  that  be  could 
withdraw  one  of  the  names  agreed  upon. 
The  parties  agreed  to  abide  by  the  report  of 
Cox  and  Harrison.  There  was  noagreeraent 
to  abide  by  tbe  report  of  Bamseur  and  Har- 
rison, or  Lee  and  Harrison.  I  hold,  there- 
fore, that  plaintiff  is  not  bound  by  the  report 
of  Bamseur  and  Harrison,  ndr  are  tbe  defend- 
ants prejudiced  by  disregarding  plaintiff's  no- 
tice tliat  he  had  appointed  Lee. 

"Defendants  attempted  to  introduce  evi- 
dence to  show  that  there  was  an  error  In  the 
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kit  part  of  the  agreeneiit  between  plaintiff 
nd  defendants,  in  that  the  names  of  the  civil 
engineers  bad  been  transposed;  ttiat  Mr.  Cox 
was  the  selection  of  defendants,  and  Mr.  Har- 
tison  the  selection  of  tlie  plaintiff.  I  ruled 
tfaat  this  evidence  was  inadmissible.  As  de- 
fendants'  counsel  contested  this  ruling  with 
mach  earnestness,  I  will  briefly  state  some 
of  the  reasons  which  induced  me  to  exclude 
sacb  evidence.  It  may  be  as  well  for  me  to 
note  that  frequently  evidence  is  held  to  be 
inadmissible  at  a  certain  stage  of  the  cause, 
and  later  on  is  admissible,  after  the  founda- 
tion for  the  same  has  been  laid.  I  am  per- 
fectly willing  that  the  ruling  under  consid- 
eration should  rest  upon  its  merits,  but  this 
remark  implied  to  other  rulings  in  this  case. 
I  held  that  evidence  tending  to  support  the 
illeged  error  was  inadmissible,  for  the  follow- 
ing among  other  reasons:  (1)  I  considered 
it  irrelevant.  Under  my  view  of  the  con- 
tract, tlie  differences  between  the  parties 
woe  to  be  adjusted  by  ■  two  competent  civil 
engineers.'  Each  party  was  to  select  one; 
bnt  the  moment  that  selection  was  made,  by 
the  signing  of  the  agreement,  each  and  l)oth 
of  the  engineers  so  selected  represented  each 
and  both  of  the  parties.  If  this  is  correct, 
what  difference  could  it  have  made,  so  far  as 
rights  are  concerned,  which  party  chose  Cox, 
and  which  part^  chose  Harrison?  Had  it 
been  alleged  that  the  name  of  some  third  en- 
gineer, not  the  choice  of  either  party,  had, 
by  mistake,  been  inserted  in  the  agreement, 
then  it  might  be  proper  to  reform  the  paper. 
(2)  Because  parol  tratimony  is  inadmissible 
to  vary,  add  to,  or  alter  a  written  instru- 
ment which  in  itself  is  plain  and  free  from 
doabt.  The  writing  •  being  the  act  and  in- 
■trament  of  the  parties,  finally  and  solemnly 
agreed  upon,  no  other  words  than  those 
found  therein  can  be  added  to  it,  or  sntoti- 
tated  in  their  stead,  by  oral  testimony.  Nor 
can  oral  testimony  of  a  previous  colloquium, 
or  of  conversation,  or  declarations  at  tlie 
time  when  completed,  or  afterwards,  be  of- 
fered to  explain  it.  On  the  cuntrary,  the  in- 
strument must  stand  upon  its  own  terms.' 
BaUway  Co.  v.  Seigler,  24  S.  C.  129;  Arnold 
T.  Bailey,  Id.  494.  (3)  Because  plaintiff  ob- 
jected to  the  introduction  of  the  evidence, 
and  there  was  no  allegation  in  the  answer 
which  made  this  error  an  issue  in  the  cause. 
"I  find,  as  a  matter  of  fact,  that  the  agree- 
ment between  plaintiff  and  defendants  of 
Janoary  28, 1887,  was  not  carried  into  effect, 
because  of  the  failure  of  Engineer  Cox  to 
act.  and  that  neither  of  the  parties  to  said 
agreement  is  responsible  for  such  failure, 
naintiff  claims,  as  the  result  of  said  failure, 
that  be  is  remitted  to  his  original  contracts 
with  the  railway  company,  and  that  defend- 
ants should  pay  him  the  amounts  due,  with 
intenst  on  the  final  estimates  of  the  chief  en- 
gineer of  the  railway  company,  and  that  the 
98,000  paid  him  by  Susong  &  Co.  should  be 
diaiged  against  him  as  a  payment  on  the 
amount  so  due.  Defendants  claim  that  as  a 
result  of  their  agreement,  and  under  the  pres- 


ent circumstances  of  the  case,  that  plaintiff 
can  only  recover  the  value  of  his  work,  less 
the  payments  made;  in  other  words,  plain- 
tiff's claim  is  for  the  value  of  his  services  ren- 
dered to  the  railway  company,  and  that  he 
can  recover  the  value  of  his  work,  and  no 
more.  I  have  held  that  the  contract  of  Jan- 
uary, 1887,  was  a  valid  contract.  Through 
no  fault  of  the  parties,  that  contract  has  not 
been  carried  out  In  my  opinion  this  case 
comes  l)efore  the  court  as  all  other  cases  of 
disputed  or  unsettled  contracts  do,  and  the 
court  must  settle  the  matter.  Plaintiff  can- 
not keep  Susong  &  Co.'s  money,  and  stand 
upon  his  contract  with  the  railway  company 
too.  Nor  can  Susong  &  Co.  repudiate  the 
terms  of  their  contract  with  plaintiff,  where- 
in they  agreed  to  pay  plaintiff  for  the  work 
he  had  done  according  to  scale  of  prices 
named  in  the  contracts  with  the  railroad  com- 
pany.  Plaintiff's  contract  with  Susong  & 
Co.  reopened  the  contract  with  the  railway 
company  as  to  the  quantum  of '  plaintiff 's 
work,  and  did  not  touch  the  scale  of  values. 
This  action  is  not  for  the  specific  performance 
of  the  contract  of  January,  1887.  It  is  for 
the  collection  of  money;  and  the  court,  car- 
rying out  the  contract  of  the  parties  as  nearly 
as  it  can,  and  in  accordance  with  sul>stantiiU 
justice,  should  ascert^ain  and  fix  the  amount 
and  classification  of  the  work  done  by  plain- 
tiff, ascertain  the  value  thereof  according  to 
the  scale  of  prices,  and  award  judgment  in 
favor  of  plaintiff  for  the  sum  then  found  to 
be  due.  I  have  no  hesitation  in  reaching  my 
conclusions  upon  this  question. 

"Let  us  take  the  Ninety-Six  and  Gokesbury 
section.  Chief  Engineer  Kirk,  in  his  flnu 
estimate,  certified  that  plaintiff's  work  on 
said  section  was  worth  $8,126.81,  and  the 
railway  company  actually  paid  all  of  this 
amount  to  plaintiff  except  a  balance  of 
$1,326.31.  Ramseur  and  Harrison  fixed  the 
value  of  plaintiff's  work  on  this  section  at 
$4,899.50.  It  would  from  this  follow  that, 
inasmuch  as  plaintiff  bad  been  paid  $6,800 
for  work  worth  only  $4,899.50,  plaintiff 
should  refund  $1,900.50;  that  amount,  in 
excess  of  his  dues,  having  been  paid  to  him. 
It  is  hardly  to  be  supposed,  and  cannot  be 
assumed,  that  the  railway  company  would 
have  made  such  a  mistake  as  to  pay  out 
$1,900.50  of  their  money  for  nothing, — make 
a  mistake  in  a  transaction-  which  amounts  to 
25  per  cent,  of  the  total  involved  in  the  trans- 
action. Chief  Engineer  Kirk,  in  his  estimate, 
classifies  plaintiff's  work,  stating  bow  much 
was  *  earth-work,'  *  solid  rock,'  ■  loose  rock,' 
and  'road  crossings  and  changing  public 
road,'  and  computes  the  value  thereof  accord- 
ing to  the  scale  of  prices  agreed  upon,  fixing 
the  value  of  the  <  road  crossings  aud  changing 
public  road  '  at  $182.  He  fixes  the  number 
of  cubic  yards  of  all  classes  of  plaintiff's  work 
at  79,544  cubic  yards,  and  says  that  he  in- 
cluded in  his  estimate  extra  work  done  by 
plaintiff  under  his  orders.  Bamseur  and 
Harrison  fix  the  amount  of  plaintiff's  work 
at '  50,251.8  cubic  yards  of  excavation  and 
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embankment,'  and  compute  its  valne  by  mul- 
tiplying that  namber  by  9i  cents.  "Why 
should  they  Ignore  those  classes  of  work  which 
call  for  higher  compensation,  and  assume 
that  all  of  the  work  done  was  of  the  cheapest 
class, — ignore  'road  crossings,'  'changing 
public  road,'  and  'extra  work?'  Chief  En- 
gineer Kirk  was  the  trusted  officer  of  the  road. 
He  was  familiar  with  the  plan  of  construc- 
tion of  the  road;  inspected  plaintiff's  work 
while  it  was  being  done,  and  just  after  it  was 
done;  lie  gave  the  order  for  'extra  work,' 
and  knew  the  value  of  such  '  extra  work.' 
Ramseur  and  Harrison  made  their  estimate, 
in  great  part,  from  the  surveyor's  notes, 
months  after  the  work  was  done,  and  when 
rain  and  storm  had  damaged  it.  I  am  satis- 
fled  that  Chief  Engineer  Kirk's  figures  are 
correct,  and  I  therefore  hold  that  Susong  ft 
Co.  are  indebted  to  plaintiff  in  the  sum  of 
•1,326.31  as  the  balance  due  plaintiff  on  the 
Ninety-Six  and  Cokesbury  contract, 

"As  to  the  Hamburg  and  Johnston  section. 
Chief  Engineer  Kirk  estimated  and  certified 
that  plaintiff's  work  on  this  section  amount- 
ed to  187,456  cubic  yards  of  earthwork,  worth 
•18,276.95,  besides  'ditching,'  $110.00; 
•  building  double  track  S.  C.  R.  K.,'  $210.00; 
•removing obstructions  and  refilling  burrow 
pits  made  by  Mitchell,' $190.00;  'moving 
twice  by  order,'  $200, — making  a  total  of 
$18,986.95.  These  figures  were  approved  by 
other  officers  of  the  railway  company.  The 
president  approved  the  first  estimate  of  a  part 
of  the  work,  amounting  in  value  to  $11,- 
489.36;  and  the  •  members  of  executive  board, 
A.,  6.  &  W.  lly.  Co.'  approved  the  last  esti- 
mate of  the  last  part  of  the  work,  amounting 
to  $7,547.59.  Messrs.  Ramseur  and  Harrison 
report  that  plaintiff's  work  on  this  section 
amounts  to  '  143,361.9  cubic  yards  of  exca- 
vation and  embankment,*  worth  $13,977. 78 J. 
This  report  makes  no  reference,  in  terms,  to 
•extra  work,'  tliough  in  their  evidence  they 
say  that  they  allowed  for  abandoned  and 
changed  work  in  some  places.  It  will  be  seen 
that  there  is  a  difference,  in  the  number  of 
cubic  yards  of  work  done  by  plaintiff,  in  the 
estimate  of  Kirk,  and  of  Ramseur  and  Har- 
rison, amounting  to  44,094.1  cubic  yards, 
and  a  corresponding  difference  in  their  esti- 
mates of  its  value.  It  appears  iu  evidence 
that  a  new  railway,  called  tlie '  Mitchell  Road ' 
by  witnesses,  was  in  process  of  construction 
about  the  time  plaintiff  was  doing  his  work; 
that  there  was  some  bad  feeling  between 
these  two  roads ;  that  both  roads  desired,  very 
frequently,  the  same  location ;  that  Mitchell's 
road  inj  iired  and  impeded  the  A.,  6.  &  W.  Ry. 
Co.  in  their  work,  and  that  pMntiff  was  or- 
dered by  the  chief  engineer  of  the  A.,  6.  ft  W. 
Ry.  Co.  to  do  considerable  extra  work,  made 
necessary  by  the  conduct  of  the  Mitchell  road 
company.  Chief  Engineer  Kirk  also  required 
plaintiff  to  make  his  cuts  and  embankments 
wider  than  the  specifications  put  down  in  the 
surveyor's  notes.  These  and  other  items  are 
included  in  Kirk's  estimates,  bnt  are  not  no- 
ticed by  Messrs.  Ramseur  and  Harrison,  ex- 


cept to  the  extent  I  bare  stated.  There  was 
considerable  evidence  as  to  railway  work  be- 
ing measured  by  the  '  center-height  method,' 
and  the  'cross-section  method.:'  also  about 
'  wedge-shaped  end '  embankments,  etc.  I 
don't  think  it  necessary  to  the  ends  of  justice 
that  I  should  go  into  such,  to  me,  •  abstruse 
learning.'  I  am  satisfied  that  Mr.  Elirk's 
figures  are  correct,  and  that  plaintiff's  work 
was  worth  $18,986.95.  Deduct  from  this 
amount  $1,795,  the  amount  plaintiff  collect- 
ed on  the  notes  placed  in  his  hands,  and  the 
$8,000  paid  by  Susong  &  Co.,  and  the  balance 
due  plaintiff  for  his  work  on  the  Hamburg 
and  Johnston  section  amounts  to  $9,191.95. 

"As  the  result  of  the  contract  between 
plaintiff  and  defendants,  these  balances  be- 
come unliquidated  demands,  and  therefore 
plaintiff  is  not  entitled  to  interest  on  the 
same.  Wherefore  it  is  ordered,  adjudged,  and 
decreed  that  plaintiff  have  judgment  in  bis 
favor,  and  against  the  defendants,  for  the  sum 
of  thirteen  hundred  and  twenty-six  and  thirty- 
one  one-hundredths  dollars,  ($1,326.31,)  and 
the  further  sum  of  nine  thousand  one  hun- 
dred and  ninety-one  and  ninety-five  one-hun- 
dredths dollars,  ($9,191.95,)  making,  in  the 
aggregate,  ten  thousand  five  hundred  and 
eighteen  and  twenty-six  one-hundredths  dol- 
lars, ($10,518.26.)  That  upon  the  payment  of 
this  amount,  with  the  interest  doe  thereon 
from  the  date  of  the  judgment  herein,  at  the 
date  of  such  payment  the  plaintiff  to  deliver 
and  turn  over  to  the  defendants  herein  all  of 
the  uncollected  notes  now  held  by  him  as  col- 
lateral security.  That  plaintiff  also  have 
judgment  against  the  defendants  for  bis  costs 
and  disbursements,  to  be  taxed  by  clerk  of 
this  court. 

"James  Aldbicb,  Referee." 
'   Both  parties  excepted  to  this  report,  and 
the  court,  (Presslby,  J.,)  upon  hearing  the 
exceptions,  rendered  the  following  opinion 
and  decree: 

"This  was  a  legal  action,  begun  by  attach- 
ments, but  defendant's  answer  raised  equity 
questions,  and  the  case  was  referred,  for  ac- 
tion on  its  issues,  to  James  Aldrich.  as  special 
referee.  From  his  very  full,  learned,  and 
exhaustive  report,  I  extract  these  facts,  U> 
wit:  Plaintiff  had  finished  his  work  on  two 
contracts  for  grading  with  the  Oreenville, 
Atlantic  &  Western  liailway  Company.  As 
required  by  said  contracts,  the  engineer  of 
the  company  had  measured  the  work,  and 
reported  its  value  to  the  company,  so  that  it 
thereby  was  in  debt  to  plaintiff  to  amount 
of  $18,518.26,  after  deducting  all  it  had  paid 
to  plaintiff,  and  all  that  he  had  collected  on 
its  assets  left  with  him  as  collateral  security. 
After  this  debt  had  been  thus  settled  and  ac- 
knowledged as  a  liquidated  liability  of  said 
company,  it  transferred  all  its  assets  to  de- 
fendants; and  they  then,  on  26th  Decem- 
ber, 1886,  assumed  to  pay  all  the  debts  of 
said  company,  but  provided  that '  the  work 
done  and  to  he  done  should  be  measured  and 
valued.'  Plaintiff  was  no  party  to  said  con- 
tract with  defendants,  but  became  so,  by  con- 
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tract  with  them,  on  28th  January,  1887.  He 
then,  in  consideration  of  $8,000 at  same  time 
paid  to  him  bj  defendants,  bonnd  liimself, 
by  writing  ander  seal,  to  await  payment  of 
bis  balance '  until  the  said  work  shall  be 
measured,  and  the  value  thereof  computed, 
by  two  competent  engineers,  one  to  be  select- 
ed by  defendants,  and  the  other  by  plaintiff.' 
Said  contract  also  required  umpires,  but  that 
provision  need  not  now  be  noticed.  On  same 
day  a  paper,  not  under  seal,  was  signed  by 
plaintiff  and  defendants,  which  named  the  en- 
gineers chosen  by  them  respectively,  but  con- 
tained a  clerical  error  in  stating  that  St.  John 
Cox  had  been  selected  by  plaintiff,  and  I.  H. 
Harrison  by  defendants.  The  testimony  is 
altogether  conclusive  that  the  said  writing 
reversed  the  selecting  made  by  said  parties. 
St.  John  Cox  was  sick,  and  left  the  state. 
Plaintiff  and  defendants  both  claimed  the 
right  to  select  another  engineer  in  bis  stead, 
and  thereupon  defendants  selected  H.  Ram- 
senr,  and  plaintiff  seiected  T.  B.  Lee.  The 
former  of  these  acted  with  J.  H.  Harrison  in 
making  a  remeasurement  of  said  work,  but 
their  return  and  testimony  show  that  they 
did  not  do  their  work  in  accordance  with 
plaintiff's  contract  with  the  railway  company, 
as  the  contract  under  which  they  were  select- 
ed required  of  them.  Their  estimate,  made 
In  total  disregard  of  the  difference  between 
rack  and  eartliwork,  and  of  the  other  speci- 
flcations  of  said  contract,  fixes  the  amount  of 
plaintiff's  claims  at  very  much  less  than  had 
been  repoited  by  the  engineer  of  the  railway 
nmipany.  Tlie  special  referee,  rightly  de- 
ciding that  the  measurement  of  Harrison 
and  Kamseur  was  not  a  compliance  with  the 
contract  between  plaintiff  and  defendants, 
concluded  to  hear  the  testimony  of  the  com- 
pany's engineer  as  to  the  measurement  and 
computation  which  he  had  made.  He  also 
took  the  testimony  of  other  witnesses,  who 
ssy  that  by  reason  of  damage  to  the  work 
plaintiff  had  done,  and  for  other  causes,  a 
correct  measurement  and  computation  cannot 
now  be  made. 

"The  order  of  reference  did  not  authorize 
the  referee  to  appoint  engineers  to  make  the 
remeasurement,  which  was  stipulated  for  in 
defendants'  contract  with  the  railway  com- 
pany, and  for  valuable  consideration,  to-wltt 
the  immediate  payment  of  $8,000  by  defend- 
aoto,  was  made  binding  on  plaintiff  in  his 
eontract  ot  January,  18^7.  Thus,  without 
aaUiority  to  order  remeasurement,  the  referee 
was  compelled  to  base  his  report  in  the  case 
on  the  testimony  before  him,  and  he  has 
awarded  judgment  to  plaintiff  for  the  sum  of 
•10,518.26  dollars;  that  being  according  to 
the  former  measurement  and  computation, 
after  deducting  the  $8,000  paid  to  plaintiff  by 
the  defendants.  As  to  the  points  of  law  ruled 
by  the  referee,  I  concur  with  him  that  the 
eontract  tietween  plaintiff  and  defendant  was 
one  for  valuable  consideration,  and  still  ex- 
ists in  full  force;  that  its  effect  was  to  render 
plaintiff's  claim  an  unliquidated  demand  that 
doea  not  bear  interest;  that,  after  failure  of 
T.98.B.no.3 — 11 


St  John  Cox  to  serve  as  one  of  the  engineers 
chosen  for  the  new  measurement  of  plalntifTs 
work,  neither  party,  without  consent  of  both, 
had  the  right  to  select  another  engineer  in 
the  stead  of  St.  John  Cox.  £ut  in  my  opin- 
ion it  is  the  imperative  duty  of  this  court  to 
supply  that  defect,  and  to  order  the  new 
measurement  which  both  contracts  expressly 
call  for.  No  matter  that  a  correct  measure- 
ment cannot  now  be  made.  That  was  a  haz- 
ard which  plaintiff  contracted  to  incur  when 
he  received  $8,000  from  defendants  in  part 
payment  for  the  said  work. 

"It  is  therefore  ordered  and  adjudged  the 
case  be  recommitted,  and  that  the  special  ref- 
eree do  require  plaintiff  and  defendants,  each 
party,  to  select  a  suitable  engineer  for  a  new 
measurement  of  said  work.  If  either  party 
shall  object  to  the  engineer  chosen  by  the 
other,  the  validity  of  his  objection  may  t>e  d» 
termined  by  the  referee;  and  he  may  from 
time  to  time,  if  necessary,  require  another 
selection  by  either  party,  until  two  competent 
and  suitable  engineers  shall  be  appointed.  If, 
within  a  time  to  be  limited  by  the  referee, 
such  appointment  be  not  so  made,  then  the 
referee  shall  choose  the  engineers,  and  appoint 
them  to  said  work.  He  may  also  limit  a  time 
for  them  to  compkte  their  measurement  and 
computation,  and  be  examined  on.  their  re- 
ports before  him  at  the  time  appointed.  The 
testimony  heretofore  taken  herein  shall  be 
considered  as  still  in  the  case  in  any  further 
consideration  thereof." 

Plaintiff  appeals. 

Henderson  Bros.,  for  appellant.  W.  0, 
Benet,  for  respondents. 

McIvEB,  J.  It  seems  that  the  plaintiff, 
under  certain  written  contracts  with  the  At. 
lantic,  Greenville  &  Western  Railway  Com- 
pany, had  graded  two  sections  of  said  rail- 
way; which  contracts,  among  other  things, 
specified  the  amount  per  cubic  yard  which 
the  plaintiff  should  be  entitled  to  receive  for 
such  work,  varying  according  to  the  nature 
of  the  materials  handled,-^  much  for  each 
cubic  yard  of  earth,  so  much  for  each  cubic 
yard  of  loose  or  soft  rock,  and  so  much  for 
each  cubic  yard  of  solid  rock.  These  con- 
tracts also  provided  that  the  work  was  to  be 
done  under  the  supervision  of  the  chief  en- 
gineer of  the  company,  and  to  be  paid  for 
according  to  his  estimates.  The  chief  en- 
gineer made  his  final  estimates,  ascertaining 
the  total  amount  due  plaintiff  by  the  com- 
pany under  these  contracts,  upon  which  sun 
dry  payments  were  made  by  the  company, 
leaving  a  considerable  balance  still  due  to  the 
plaintiff.  At  this  juncture  the  defendants 
entered  into  a  written  contract  with  the  rail- 
way company ,-^to  which  contract,  however^ 
the  plaintiff  was  not  a  party, — whereby  the 
defendants,  for  valuable  consideration,  un- 
dertook to  pay  the  debts  of  said  railway  com- 
pany. This  contract  appears  to  have  "been 
executed  on  the  21st  of  December,  1886,  but, 
as  no  copy  of  it  appears  in  the  "case,"  we 
are  not  informed,  except  as  above  stated,  of 
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its  terms,  though  it  is  stated  in  the  decree  of 
the  circuit  judge  that  under  this  contract  the 
defendants  assumed  to  pay  all  the  debts  of 
the  company,  but  provided  that  "the  work 
done  and  to  be  done  should  be  measured  and 
valued;"  and,  from  the  fact  that  the  words 
which  we  have  placed  within  quotation  marks 
are  found  within  similar  marks  in  tbe  decree 
of  his  honor,  we  infer  that  the  contract  was 
before  the  circuit  judge,  and  that  the  words 
qnoted  were  taken  from  the  contract.     Tbe 

Elaintift  claiming  that  the  amount  due  him 
y  the .  railway  company,  which  had  thus 
been  assumed  by  the  defendants,  had  been 
fixed  by  the  final  estimates  of  the  cliief  en- 
gineer of  the  company,  and  the  defendants 
questioning  the  correctness  of  such  estimates, 
and  refusing  to  be  bound  thereby,  with  a 
view  to  settle  this  difterence,  the  parties, 
on  the  28th  January,  1387,  entered  into  an 
agreement  under  seal — a  copy  of  which  is  set 
out  in  the  "case" — whereby  the  plaintiff,  in 
consideration  of  the  sum  of  $8,000  then  paid 
to  him  by  the  defendants,  agreed  "to  await 
the  payment  of  the  balance  due"  him  for  the 
work  done  on  the  railroad  "until  the  said 
work  shall  be  measured,  and  the  value  there- 
of computed,  by  two  competent  civil  en- 
gineers," one  to  be  selected  by  plaintiff  and  the 
otber  by  defendants,  with  an  umpire;  "said 
work  to  be  measured  and  computed  as  soon 
as  may  be  practicable,  and  in  accordance  with 
the  specificationa  of  the  contracts"  with  the 
railway  company  under  which  the  work  was 
done;  and  the  plaintiff  bound  himself  "to 
accept  and  receive  tbe  balance  which  is 
shown  to  be  due  me  by  said  report  of  said 
engineers  in  full  discharge  of  all  claims 
against  said  Snsong  So  Co.  and  against  said 
ndl way  company."  On  the  same  day  both 
parties,  plaintiff  and  defendants,  signed  a 
paper,  not  under  seal,  which  reads  as  fol- 
lows: "In  pursuance  Of  tbe  foregoing  agree- 
ment, we,  tbe  undersigned,  do  hereby  select 
the  following  engineers  to  make  the  meas- 
urements and  valuations  therein  provided, 
to-wit:  The  said  W-  £•  Sullivan  selects  St. 
J<ihn  Cox,  and  the  said  Suaong  &  Co.  select 
J.  H.  Harrison;  and  W.  A.  Jones  and  G.  P. 
Sullivan  are  Hereby  chosen  as  umpires  In 
case  they  are  needed ;  and  the  said  Susong  & 
Co.  agree  to  abide  by  the  report  of  said  en- 
gineers, and  to  pay  the  balance  found  due  to 
said  W.  E.  Sullivan  by  their  report,  when  the 
same  is  rendered,  or  within  a  reasonable 
time  thereafter;  and  the  parties  hereto  are  to 
bear  the  expenses  of  said  measurement,  val- 
uation ,  and  report  equally. "  Very  soon  after 
these  papers  were  signed,  it  was  ascertained 
tliat  Cox,  one  of  the  engineers  selected,  ow- 
ing to  ill  health,  was  unable  to  act;  and  the 
defendants,  claiming  that  Cox  was  in  fact 
their  selection,  though,  as  tbe  paper  above 
copied  reads,  he  appears  to  have  been  select- 
ed by  plaintiff,  insisted  that  by  a  clerical  er- 
ror of  tbe  draughtsman  of  the  paper  the 
namee  were  reversed,  and  assuming  that  they 
bad  a  right  to  supply  the  place  of  Cox,  named 
H.  li«  Bamseur  for  that  purpose,  without 


consultation  with  or  notice  to  the  pisintifl. 
In  pursuance  of  such  appointment,  Bamseur 
and  Harrison  began  the  examination  and 
measurement  of  one  section  of  the  work  on 
the  8tb  of  February,  1887,  and  finished  on 
the  19th  of  that  month.  The  other  section 
they  began  on  the  12th,  and  finished  on  the 
18th,  of  March,  1887.  They  then  made  their 
report,  fixing  the  value  of  the  work  at  a  sum 
much  less  than  that  fixed  by  the  final  esti- 
mates of  the  chief  engineer  of  the  railway 
company.  It  seems,  however,  that  in  mak- 
ing their  estimate  they  calculated  the  whole 
amount  of  cubic  yards  at  the  rate  fixed  by 
the  original  contracts  with  the  railway  com- 
pany for  each  cubic  yard  of  earth,  without 
taking  into  account  the  higher  rates  fixed  by 
those  contracts  for  loose  rock  and  for  solid 
rock.  In  the  mean  time,  however,  the  plain- 
tiff, claiming  that  he  bad  a  right  to  substi- 
tute another  engineer  in  place  of  Cox,  on  the 
14th  of  March,  1887,  addr^sed  a  letter  to  tbe 
defendants,  naming  T.  B.  Lee  for  that  pur- 
pose, which  letter  was  delivered  on  the  15th, 
— the  next  day;  but  no  notice  was  taken  of 
it,  and  Lee  never  assumed  to  act.  The  plain- 
tiff, declining  to  recognize  tbe  report  of  tbe 
engineers  Bamseur  and  Harrison,  brought 
this  action  to  recover  the  balance  due  on  tbe 
final  estimates  of  the  chief  engineer  of  the 
railway  company,  after  deducting  certain 
payments  made  by  said  company,  as  well  as 
the  sum  of  98*000  paid  to  him,  as  aforesaid, 
by  the  defendants,  on  the  execution  of  the 
agreement  of  28th  of  January.  1887;  alleg- 
ing that  Iiis  work  was  reasonably  worth  the 
amount  fixed  by  said  final  estimates.  To 
this  complaint  the  defendants  answered,  set- 
ting up  several  defenses,  which  need  not  be 
speciBcally  stated  here,  as  the  Issues  raised 
wUl  be  hereinafter  considered,  so  far  as  they 
are  applicable  to  tbe  present  appeal.  By 
consent,  an  order  was  passed  referring'  the 
case  to  James  Aldricb,  Esq.,  as  special  mas- 
ter, to  take  the  testimony,  and  determine  the 
issues  both  of  law  and  fact.  In  his  report 
the  master  presents  the  case  so  fully  and 
clearly  that  it  should  be  incorporated  in  the 
report  of  this  case.  Both  parties  excepted  to 
his  report,  and  tbe  case  was  heard  by  Judge 
Pbesslet  upon  tbe  report  and  exceptions, 
and  bis  decree  is  set  out  in' the  record,  and 
should  likewise  be  embraced  in  the  report  of 
this  case.  From  this  decree  the  plaintiff  ap- 
peals upon  the  several  grounds  set  out  in  the 
record,  which  need  not  be  repeated  here,  as 
we  propose  to  consider  what  we  regard  as 
the  material  issues  in  the  case,  without  fol- 
lowing the  several  exertions  in  the  order  in 
which  they  are  presenteid. 

If,  as  is  stated  by  the  circuit  judge  in  bis 
decree,  the  contract  of  the  2l3t  of  December, 
1886,  whereby  the  defendants  assumed  the 
payment  of  the  debts  of  the  railway  compa. 
ny,  contained  a  provision  that  the  work  out 
of  which  tbe  plaintiff's  claim  arose  should  be 
measured  and  valued,  we  do  not  see  how  the 
plaintiff  could  maintain  an  action  against 
these  defendants   until  that  provision  was 
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complied  with.  They  were  dot  partlea  to 
the  contracts  between  the  plaintiff  and  the 
railway  company  under  which  the  work  whs 
done  for  which  he  la  now  seeking  compensa- 
tion. They  were  under  no  liability  what- 
ever to  the  plaintiff  originally,  and,  if  tliey 
have  assumed  such  liability  upon  terms,  it 
seems  to  us  clear  that,  in  order  to  Sx  their 
liability,  such  terms  must  be  complied  with. 
It  is  manifest  that  the  defendants  were  un- 
willing to  assume  liability  for  the  amount 
due  to  plaintiff,  as  ascertained  by  the  Onal 
estimates  of  the  chief  engineer  of  the  rail- 
way company,  and  refused  to  accept  such 
estimates  as  a  proper  ascertainment  of  the 
amount  of  work  done  by  the  plaintiff.  This 
being  so,  the  parties  entered  into  the  agree- 
ment at  28th  January,  1887,  whereby  the 
plaintiff  bound  bimself  to  await  the  payment 
d  the  balance  due  him  until  the  work  shall 
be  measured,  and  its  value  computed,  ac- 
cording to  the  speciQcatioHS  of  the  contracts 
with  the  railway  company,  by  two  civil  en- 
gineers, to  be  selected  in  the  manner  therein 
prescribed;  so  that,  if  there  bad  been  any 
doabt  before  as  to  the  right  of  the  plaiptiff 
to  maintain  an  action  against  defendants  for 
the  value  of  the  work  done  by  him  for  the 
railway  company  until  such  work  was  re- 
measured,  this  agreement  effectually  dis- 
pdled  sach  doubt,  as  such  i^reement  ex- 
pressly provided  that  the  plaintiff  should 
"await"  payment  until  the  work  was  meas- 
ured, and  ito  value  computed,  by  two  compe- 
tent civil  engineers,  to  be  selected  in  the 
manner  prescill>ed  in  the  agreement.  It  fol- 
k>W8,  therefore,  necessarily,  that  until  this 
was  done  no  action  could  be  maintained  by 
the  plaintiff  against  the  defendants,  unless 
it  was  shown  that  the  performance  of  the 
condition  precedent  to  payment  had  become 
impossible,  or  its  performance  defeated  by 
ttie  ftralt  of  the  defendants;  in  which  case, 
doulitless,  the  plaintiff  would  be  remitted  to 
his  original  rights,  whatever  they  might  be. 
U.  8.  V.  Bobeson,  9  Pet.  819;  Holmes  v. 
Bicbet,  56  Cal.  307;  Campbell  ▼.  Insurance 
Co.,  1  MacArtfaur,  216;  and  Sullivan  v. 
Byrne,  10  S.  0.  122.  It  may  be  that  the 
iditintiff  acted  incautiously  and  u^^wisely  in 
tMOding  himself  to  await  paymev  t  of  his 
claim  until  the  work  should  be  remeasured, 
Imt  he  was  probably  induced  to  take  such  ac- 
tion by  the  present  advantage  of  receiving  a 
tash  payment  to  a  large  amount;  and  it 
nans  to  us  that  be  cannot  fall  back  upon  his 
original  rights  without  surrendering  such  ad- 
vantage, which  it  does  not  appear  that  he 
las  ever  done  or  offered  to  do.  There  can 
be  no  doubt  that  the  defendants  were  in- 
doced  to  make  this  large  payment  for  the 
purpose  of  obtaining  a  remeasurement  of  the 
work;  and  if  the  agreement  of  28th  January, 
1887,  has  failed  from  no  fault  of  either  of  the 
parties,  but  from  the  inability  of  one  of  the 
stgineera  originally  selected  to  act,  as  both 
the  special  master  and  circuit  judge  seem  to 
teve  found,  then  we  think  it  clear  that  the 
I       plaintiff  would  not  be  entitled  to  maintain 


an  action  against  the  defendants  until  he  had 
refunded  the  $8,000,  and  thereby  placed  the 
parties  in  statu  quo.  But  the  circuit  judge 
seems  to  have  taken  a  view  of  the  case  much 
more  favorable  to  the  plaintiff;  and,  as  his 
view  has  not  been  excepted  to  by  the  defend- 
ants,— probably  for  the  reason  that  they  are 
willing  to  pay  what  may  be  found  due  the 
plaintiff  upon  what  they  regard  as  a  proper 
measurement  of  the  work,  as  is  stated  by 
their  counsel  in  his  argument,  without  In^ 
sisting  that  the  $8,000  shall  be  refunded,  but 
that  it  shall  stand  as  a  partial  payment  on 
the  amount  so  found  to  be  due, — we  are  not 
disposed,  and  perhaps  might  not  have  the 
right,  to  substitute  our  view  for  that  takes 
by  the  circuit  judge. 

It  only  remains  for  us  to  consider  whethi* 
there  is  any  such  error  in  the  conclusion 
reached  by  the  circuit  judge,  prejudicial  to 
the  appellant,  as  requires  us  to  reverse  it. 
The  special  master  held  that  after  the  parties 
had  made  their  selection  of  engineers  under 
the  agreement  of  28th  January,  1887,  neither 
party  could  supply  the  place  of  Cox,  who  was 
unable  to  act;  their  power  of  selection  being 
exhausted  by  its  first  exercise.  He  therefore 
held  that  the  parol  evidence  offered  to  show  the 
alleged  clerical  error  or  mistake,  in  designat- 
ing the  names  of  the  persons  selected  by  each 
of  the  parties,  was  irrelevant,  being  wholly 
immaterial ;  and  upon  this  and  other  grounds 
stated  in  Ids  report  he  ruled  out  the  testi- 
mony. The  circuit  judge  does  not  seem  to 
have  made  any  distinct  ruling  upon  this 
point;  but,  from  the  fact  that  he  says  in  his 
decree  that  the  testimony  conclusively  showed 
that  there  was  such  clerical  error  or  mistake^ 
we  infer  that  he  regarded  the  testimony  as 
admissible.  He  held,  however,  that  the  esti- 
mate made  by  Uamseur  (who  had  been  sub- 
stitnted  by  the  defendants  in  place  of  Cox) 
and  Harrison  was  not  made  in  accordance 
with  the  specifications  of  the  plaintiff's  con- 
tracts  with  the  railway  company,  as  required 
by  the  agreement  of  28tli  January,  1887,  and, 
therefore,  that  such  estimate  was  properly 
rejected  by  the  special  master;  and  in  this  we 
agree  with  his  honor.  It  seems  to  us,  there- 
fore, that  the  question  as  to  the  admissibility 
of  parol  evidence  to  show  a  mistake  in  the 
designation  of  the  engineers  becomes  wholly 
immaterial,  and  need  not  be  considered. 

The  circuit  judge  further  held  "that,  after 
the  failure  of  St.  John  Cox  to  serve  as  one  of 
the  engineers  chosen  for  the  new  measure- 
ment of  plaintiff's  work,  neither  party,  with- ' 
out  consent  of  both,  had  the  right  to  select 
another  engineer  in  the  stead  of  St.  John  Cox. 
But  in  my  opinion  it  is  the  imperative  iitj 
of  this  court  to  supply  that  defect,  and  to  or- 
der the  new  measurement  which  both  con* 
tracts  expressly  called  for."  He  therefore 
rendered  judgment  recommitting  the  case  to 
the  special  master,  with  instructions  to  re- 
quire each  party,  within  a  prescril)^  time,  to 
select  suitable  engineers  to  remeasnre  the 
work,  and  providing  that,  if  such  selection 
be  not  made  by  the  parties  within  the  time 
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limited,  then  that  the  special  master  make  the 
selection.  In  one  of  hia  grounds  of  appeal, 
the  appellant  contends  that  the  court  hail  no 
power  to  make  such  an  order;  butasidefrom 
the  fact  that  such  an  order  is  much  more 
favorable  to  the  plaintifT,  as  we  have  seen 
above,  than  anvthing  he  could  obtain  under 
«  strictly  legal  view  of  his  case,  il  seems  to 
us  that  the  case  of  Hall  v.  Warrea,  9  Ves. 
605,  affords  autlioritjr  for  such  an  order.  In 
the  case  of  Milnes  v.  Gery,  14  Yes.  400,  cited 
by  appellant  in  support  of  hia  view,  the  ap- 
plication was  that  the  court  should  appoint  a 
person  or  persons  in  place  of  the  two  selected 
by  the  parties  to  value  the  estate,  who  had 
failed  to  agree.  There  the  proposition  was 
to  take  away  from  the  parties  the  right  to 
make  the  selection,  and  give  it  to  the  court, 
while  here  the  order  still  left  it  to  the  parties 
to  make  the  selection,  and  it  was  only  in  case 
of  their  refusal  to  do  what  they  had  agreed  to 
do  that  the  selection  is  to  be  made  by  the 
court.  We  do  not  think,  therefore,  that  the 
case  is  applicable.  The  other  case  relied  on 
by  appellant,  Blundell  v.  Brettargh,  17  Ves. 
282,  does  not  seem  to  be  in  point.  In  that 
case  the  agreement  was  for  the  sale  of  an 
estate  at  a  price  to  be  fixed  by  arbitrators, 
whose  award  should  be  made  within  a  pre- 
scribed time.  Before  the  time  limited  had 
expired,  and  before  the  award  was  actually 
made,  one  of  the  parties  died,  and  the  ques- 
tion was  whether  specific  performance  of  the 
award  thus  made  could  be  required.  We  do 
not  understand  that  there  was  any  question 
in  that  case  as  to  the  power  of  the  court  to 
require  the  parties  to  make  another  selection 
of  persons  to  value  the  estate  after  the  first 
had  failed. 

.The  plaintiff,  in  one  of  his  grounds  of  ap- 
peal, raises  the  question  whether  be  was  not 
entitled  to  interest  on  his  demand.  Both  the 
special  master  and  the  circuit  judge  held  that 
the  claim  of  the  plaintiff  against  these  de- 
fendants was  an  unliquidated  demand,  and 
therefore  not  entitled  to  bear  interest.  In 
this  view  we  concur,  as  the  amount  which 
the  defendants  had  assumed  to  pay  was  clear- 
ly unascertained  until  the  work  was  re- 
measured.  The  judgment  of  this  court  is 
ttiat  the  judgment  of  the  circuit  court  be 
affirmed. 

Sdipson,  G.  J.,  and  McGowan,  J.,  concur. 


(82  Ga.  846) 


Blount  v.  Bownb. 


(Supreme  Court  of  Oeoraia.    March  18, 1889.) 

PBniOIPAI.l.in>  SUBWrr— IMSTRCOTIONS— EVIDBNOB. 

1.  Ooe  who  !■  hired  at  a  fixed  compenBation  to 
become  security  on  a  bond  given  to  procure  the  re- 
lease of  goods  under  seizure  by  a  oonrt  of  equity, 
Is  entitlM  to  the  stipulated  compensation,  if  his 
liability  attaches  upon  the  l>ond,  and  the  goods  are 
releaaed,  although  they  may  be  Immediately  after- 
wards seized  under  other  process,  and  detained 
indefinitely,  or  until  again  released  by  compromise 
of  the  whole  litigation,  as  well  that  pending  when 
the  bond  was  given  as  that  afterwards  oommenced. 

8.  Tike  charge  of  the  court  upon  every  material 


point  was  correct,  or,  if  not  strlotly  so,  the  verdict 
being  right,  there  is  no  oause  for  a  new  triaL 

8.  Although  parol  evidence  touchiog  a  bond,  and 
Its  acceptance  and  approval  by  the  oonrtw  may  be 
subject  to  objection,  yet  the  objection  that  the 
bond  itself  is  the  highest  evidence  is  not  sustaina- 
ble, because  the  instrument,  being  an  ofBoe  paper 
of  the  court,  a  certified  copy,  or  an  exemplification 
of  It,  is  the  primaiy  evidence.  Had  this  been 
called  for  instead  of  the  bond,  the  court  might 
have  required  its  production ;  but  even  then,  as 
the  action  was  not  upon  the  instrument,  the  bond 
being  only  coUaterally  in  question,  it  is  possible 
that  the  parol  evidence  received  was  competent. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  county; 
BowBB,  Judge. 

Donaldson  &  Hawea,  for  plaintiff  in  error. 
D.  A.  Rxtsteil,  for  defendant  in  error. 

Bleoklet,  G.  J.  ^he  scene  of  this  action 
was  Decatur  superior  court.  The  scene  of 
the  cause  of  action  was  Fulton  superior  court. 
The  latter,  as  a  court  of  equity,  had  posses- 
sion, by  its  receiver,  of  certain  goods,  con- 
sisting of  tobacco,  snuff,  and  cigars,  valued 
at  from  eight  to  ten  thousand  dollars,  which 
had  been  seized  at  the  suit  of  Walter  et  al., 
against  Gillette  Bros.  Of  these  goods  Blount 
desired  to  obtain  possession,  to  do  which  it 
became  necessary  for  him  to  execute  a  bond 
with  sureties.  He  employed  Bowne  to  be- 
come one  of  the  sureties,  which  he  did;  and 
for  the  agreed  compensation  this  action  was 
brought.  Upon  the  trial  the  parties  differed 
upon  two  questions  of  fact:  (1)  As  to  the 
terms  of  the  contract;  and  (2)  as  to  whether 
a  full  execution  of  it  had  been  realized. 
There  was  no  difference  as  to  the  amount  of 
compensation,  but  Blount  contended  that  the 
terms  of  the  contract  .embraced  not  only  the 
execution' of  the  bond,  but  a  sale  of  the 
goods  which  was  subsequently  to  be  made  by 
Bowne;  whereas  Bowne  contended  (and  such 
was  the  overwhelming  weight  of  the  evi- 
dence) that  the  compensation  was  solely  for 
executing  the  bond,  and  that  he  assumed  no 
duty  or  obligation  whatever  touching  the 
selling  of  the  goods.  The  chief  pressure  of 
the  case  was  upon  the  question  whether 
Blount  obtained  the  possession  of  the  goods 
on  the  bond  which  Bowne  and  others  exe- 
cuted with  him,  or  whether  that  bond  proved 
fruitless,  so  as  not  to  subserve  the  purpose 
which  both  parties  had  in  contemplation. 
Bowne  and  the  receiver  both  testified  that 
Blount  did  obtain  possession  under  the  bond. 
One  of  the  attorneys  concerned  in  the  trans- 
action testified  that  such  was  also  his  recol- 
lection. Blount  alone  testified  to  the  con- 
trary, and  even  he  admitted  that  after  the 
bond  was  accepted  he  insured  the  goods  in 
the  name  of  Bowne.  and  that  Bowne  "  was 
not  liable  for  the  goods  more  than  about  an 
hour."  This  implies  that  he  was  liable  for 
them  during  that  length  of  time.  How  lia- 
ble for  them?  Upon  the  bond,  of  course; 
for  there  is  no  pretense  or  suggestion  that  he 
became  liable  for  them  in  any  other  way. 
The  explanation  is  that,  after  the  receiver's 
custody  ceased,  and  Blount's  commenced, 
the  goods  were  seized  under  fresh  process  at 
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the  instance  of  a  new  plaintiff  or  claimant. 
Tills  is  apparent  from  the  evidence.  It  was 
this  fresh  seizure  which  caused  the  subse- 
quent detention  of  the  goods,  and  led  to  the 
compromise  by  which  Blount  not  only  got 
possession  a  second  time,  but  obtained  a  final 
release,  both  for  himself  and  bis  sureties 
upon  the  bond.  The  seizure  was  not  the 
fault  of  Bowne,  but  the  misfortune  of  Blount. 
Bowne  did  all  he  undertook  to  do,  and  thus 
became  entitled  to  the  agreed  compensation. 
The  letter  of  Blount,  written  after  the  whole 
business  was  concluded,  is  a  manifest  recog- 
nition of  Bowne's  right  to  be  compensated, 
and  the  only  measure  of  compensation  of 
which  the  evidence  affords  any  glimpse  is 
that  fixed  by  the  contract.  Considering  the 
date  of  this  letter,  the  explanation  which 
Blount  attempts  to  give  of  It  is  too  feeble  to 
bear  criticism.  The  evidence  warranted  the 
verdict. 

2.  The  charge  of  the  court,  and  the  re- 
fusal to  charge,  (taken  in  the  light  of  the 
whole  charge  as  given,)  complained  of  in  the 
motion  for  a  new  trial,  we  consider  free  from 
substantial  error.  At  all  events,  as  the  ver- 
dict is  correct,  there  is  no  cause  for  reversal. 

3.  The  ground  of  objection  taken  to  the 
admission  of  certain  evidence  as  to  the  bond, 
and  its  acceptance  and  approval  by  the  su- 
perior court  of  Fulton,  namely,  that  the  bond 
itself,  with  its  acceptance  and  approval,  would 
be  the  highest  evidence,  is  not  sustainable. 
The  bond  became  an  office  paper  of  tbe  court, 
which  accepted  and  approved  it,  and  a  certi- 
fied copy  or  exemplification  of  sucsb  a  docu- 
ment, and  not  the  document  itself,  is  de- 
clared by  tbe  Code  to  be  the  primary  evidence. 
Code.  §§  3816,  8817.  Had  this  ground  of 
objection  been  presented  to  the  parol  evi- 
dence, instead  of  the  one  which  was  pre- 
sented, possibly  it  should  have  been,  and  per- 
haps it  would  have  been,  sustained.  Bat 
even  then,  as  the  action  was  not  upon  the 
bond,  but  the  instrument  was  only  collater- 
ally in  question,  it  is  not  certain  that  an  ex- 
emplification would  have  been  necessary.  1 
.Tayl.  Ev.  §§  405-408;  1  Greenl.  £v.  §  89. 
However  this  maybe,  the  objection  on  which 
tbe  court  adjudicated  was  correctly  decided. 
Our  review  of  the  question  ought  to  be  and  is 
con  fi  ned  to  that  objection .  1  Thomp.  Trials, 
§  698.    Judgment  affirmed. 


(82  Oa.  MS) 

SoLOUON  et  dl.  V.  Cbsech. 
(Supreme  Court  of  Georgia.    March  18, 1880.) 

FLIiLDTNO— AnNDiaKT — EVIDBNCB. 

1.  Counsel  being  marked  on  tbe  docket  for  the 
defendants  at  the  appearance  term,  the  case  is  con- 
•idered  as  answered,  and  the  plea  of  the  general 
issue  Sled.  Snch  plea  la  amendable  at  a  subse- 
quent term  by  a  pl«»  in  behalf  of  one  of  the  defend- 
ants denying  the  existence  of  the  alleged  partner- 
ship as  to  hun. 

3.  Tlie  evldenoe  of  a  subsarlblng  witness  to  a 
mortgage,  based  on  an  examination  of  the  record 
of  such  mortgage,  and  tending  to  prove  that  a  copy 
of  tbe  Instnunent  annexed  to  his  Interrogatories 
correspond*  with  tbe  record,  Is  not  admissible  as 
against  the  mortgagees,  witnont  first  accounting 


for  the  original.  ITor  is  it  admissible  to  establish 
an  alleged  partnership,  consisting  of  three  per- 
sons, when  the  partnership  which  the  copy  de- 
scribes consisted  of  two  of  these  only. 

S.  If  a  witness  testify  to  the  correctness  of  on 
account  annexed  to  his  interrogatories,  and  no  ac- 
count is  annexed  to  the  same,  or  to  his  answers  as 
they  appear  In  this  court,  there  can  be  no  reversal 
here  of  a  judgment  excluding  his  evidence. 

4.  A  witness  who  kept  the  plaintUTs  boolcs,  tes- 
tifying to  the  correctness  of  the  account  sued  upon, 
but  basing  his  evidence  npon  an  examination  «l 
the  books,  together  with  other  documents,  and 
admitting  that  he  did  not  sell  the  goods,  la  not 
competent  to  prove  their  sale  and  delivery;  tlie 
books  themselves  being  higher  evldenoe  ttua  his 
Information  derived  from  them. 

(Syllatmt  by  the  Court.) 

Error  from  superior  court.  Brooks  oonnty; 
Hansjexl,  Judge. 

W.  C.  MeCaU,  for  plaintiffs  in  error.  B. 
P.  8.  Denmark  and  D.  W.  Rountne,  for  d^ 
f endant  in  error. 

Blecklet,  Cl  J.  The  suit  was  against  J. 
B.  Creech  and  Charles  R.  Creech,  as  surviv- 
ors of  H.  M.  Fearnside  &  Co.,  upon  an  ac- 
count against  tbe  {tartnersbip  dated  in  1882. 
The  sheriff  served  J.  B.  Creech  pertonally, 
and  R.  C.  Creech  by  leaving  a  copy  at  ids 
most  notorious  place  of  abode.  It  is  proba- 
ble that  Charles  R.  and  R.  C.  are  one  and  the 
same  person.  It  seems  that  no  plea  was  filed 
until  after  the  appearance  term.  The  name 
of  counsel  wasi  however,  marked  for  the  de- 
fendant In  Simon  v.  Myen,  68  Oa.  74.  it 
was  held  ttiat,.  counsel  being  marked  on  the 
docket  for  tlie  defendant,  it  has  been  the 
practice  to  enter  the  case  answered,  on  tbe 
call  of  the  appearance  docket.  When  there 
is  no  such  call,  tbe  marking  of  the  name  of 
counsel  alone  at  the  first  term  is  sufficient, 
and  tbe  general  issue  will  be  considered  m 
filed.  Although  section  1898  of  the  Code 
designates  the  plea  of  no  partnership  as  a 
plea  in  abatement,  yet  it  was  held  in  Long 
v.  McDonald,  89  Oa.  186,  that  a  plea  denying 
the  existence  of  a  partnership  is  a  plea  in 
bar,  and,  although  sworn  to,  is  not  a  dilatory 
plea,  which  is  required  to  be  filed  at  the  first 
term  of  the  court.  Here  J.  B.  Creech  plead- 
ed under  oath .  that  he  was  not  a  member  of 
the  firm  of  H.  M.  Fearnside  &  Co.  at  or  aft- 
er the  time  the  account  sued  on  was  con- 
tracted. 

1.  Tbe  first  point  made  is  that  the  plea 
was  filed  too  late.  On  the  authority  of  tbe 
cases  just  cited,  we  think  it  was  in  time. 

2.  The  court  excluded  evidence  offered  by 
the  plaintiffs  below,  and,  having  so  done, 
granted  a  nonsuit.  If  tbe  evidence  was 
properly  excluded,  the  nonsuit  was  a  logical 
sequence,  for  notliing  was  before  the  jury 
npon  which  to  base  a  verdict.  All  the  plain- 
tiffs' evidence  seems  to  have  been  taken  by 
interrogatories.  F.  J.  Fearnside  testified 
that  he  bad  examined  a  certain  record  of  a 
mortgage  in  Florida,  made  to  H.  M  Fearn- 
side &  Co.,  tu  which  mortgage  he  was  a  sub- 
scribing witness.  It  is  probable  that  this 
evidence  was  intended  to  prove  tbe  partner- 
ship alleged;  but  tbe  copy  of  tbe  mortgage 
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annexed  to  the  interrof^torles,  as  set  out  in 
the  bin  of  exceptions,  shows  that  the  instru- 
ment was  made  to  a  partnership  composed, 
not  of  three  persons,  as  alleged  in  the  dec- 
laration, but  of  only  two,  to-wlt,  Henry  M. 
Fearnside  and  James  B.  Creech,  using  the 
name  and  style  of  H.  M.  Fearnside  &  Co. 
Moreover,  there  was  no  attempt,  so  far  as 
appears,  to  account  for  the  non-production 
of  the  original  mortgage.  For  these  two 
reasons  the  interrogatories  of  F.  J.  Fearn- 
side were  properly  excluded.  They  had  no 
tendency  to  prove  a  partnership  consisting 
of  H.  M.  Fearnside,  James  B,  Creech,  and 
Charles  R.  Creech,  and,  had  they  not  been 
obnoxious  to  this  objection,  they  would  not 
have  been  admissible;  for  a  copy  of  a  deed 
taken  from  the  register  is  not  admissible  ev- 
idence against  the  grantee,  without  notice  to 
him  to  produce  the  original.  Com.  y.  Emery, 
2  Gray.  80;  Code,  §  3767. 

S.  In  order  to  prove  the  account  sued  upon, 
the  answers  of  Norden  were  offered  in  evi- 
dence, and  he  testified  that  the  account  an- 
nexed to  the  interrogatories  e:(hibited  to  him 
was  correct;  but  in  the  bill  of  exceptions 
(and  we  cannot  look  out  of  the  same,  as  there 
was  no  motion  for  a  new' trial)  no  account 
whatever  is  set  forth  as  having  been  an- 
nexed to  his  interrogatories.  So  we  cannot 
assume  that  the  account  concerning  which 
be  testified  was  the  same  as  that  upon  which 
the  action  was  brought.  The  court  having 
excluded  bis  evidence,  and  the  plaintiff  in 
error  not  having  set  forth  the  ground  of  ex- 
clusion, we  are  left  to  discover  for  ourselves 
such  ground  as  we  can;  and  we  find  that,  no 
account  being  attached  to  his  interrogatories, 
this  was  a  su£9cient  ground.  The  bill  of  ex- 
ceptions merely  states  that  the  court  rejected 
the  evidence  upon  oral  objectiona  made  by 
the  defendant's  attorneys,  and  seems  studi- 
ously to  conceal  what  objections  were  pre- 
sented. 

4.  L.  B.  Olover  testified,  by  interrogato- 
ries, that  he  was  the  book-keeper  of  the  plain- 
tiffs, and  that  be  knew  the  account  was  cor- 
rect, because  be  had  examined  the  original  en- 
tries, made  on  the  day  of  sale,  and  found  them 
to  be  in  usual  order,  and  that  he  bad  exam- 
ined the  original  dray  receipts  signed  by  the 
railroad  cleric  who  received  the  articles,  and 
he  found  the  items  in  the  bill  to  agree  with 
the  original  entries;  that  the  goods  were  sold 
npon  written  orders,  which  orders  were  at- 
tM:hed  to  his  answers,  bat  that  he  himself 
did  not  sell  them.  This  evidence  was  ex- 
cluded also,  upon  oral  objections,  but  the  ex- 
cepting party  is  equally  reticent  as  to  what 
the  objections  were  as  in  the  preceding  in- 
stance. Why  this  concealment  should  have 
been  practiced  upon  us  we  can  only  conjec- 
ture, but  we  find  that  this  witness  knew  of 
the  correctness  of  the  account  only  by  certain 
entries  on  the  books  which  he  kept;  and  it 
was  ruled  in  Day  v.  Crawford,  13  Oa.  50y, 
that  it  is  incompetent  for  a  witness  to 
prove  a  mercliant's  account  from  merely 
faaving  seen  and  examined  the  original  en- 


tries. To  tlie  same  effect  is  Crawford  t. 
Stetson,  51  6a.  120.  We  think,  therefore, 
that  the  court  committed  no  error  in  exclud- 
ing this  evidence.    Judgment  affirmed. 


(82  Ga.  409) 

Bbtant  v.  Mebcieb. 
(Supreme  Court  of  Oeorgia.    Uarch  IB,  1889.) 

LAin>LOBD  AXD  TBIIA.NT — RnfT. 

1.  An  affidavit  for  a  distress  warrant  to  enfoiwe 
a  landlord's  general  lien  for  rent  ia  amendable,  un- 
der the  act  or  October  5,  1887. 

a.  Though  the  amendiuent  was  not  made  nntU 
after  the  return  of  the  papers  to  the  court  of  the 
proper  county,  yet,  when  made,  it  related  back  so 
as  to  heal  defecta  both  of  Issuing  and  returning 
the  proceedings.  Whether  the  distress  warrant 
was  amendable,  or  needed  amendment,  is  not  de- 
cided ;  the  court  below  not  having  passed  on  the 
question. 

(Syllabui  by  the  Court) 

Error  from  superior  conrt.  Clay  county; 
John  T.  Clarke,  Judge. 

John  R.  Irtoin,  9.  &.  Lark,  and  C.  WO- 
son,  for  plaintiff  in  error.  W.  A.  Jordan, 
for  defendant  in  error. 

Bleoklet,  C.  J.  A  distress  warrant  for 
rent  was  sued  out  by  Mercier  against  Bryant, 
in  Early  county,  based  npon  an  aflSdavlt 
made  before  the  judge  of  the  county  court, 
which  officer  issued  the  warrant.  The  aflS- 
davlt alleged  that  Bryant  was  of  that  county. 
The  sheriff  of  that  connty  seized  Bryant's 
property,  under  the  warrant,  and  he  made 
affidavit  denying  that  the  sum  distrained  for 
was  due  and  owing.  Thereupon  the  papers 
were  returned  to  the  county  conrt;  and  at 
the  succeeding  term  of  the  court  Bryant  i^ 
peared  and  pleaded  to  the  jurisdiction,  on  the 
ground  that  he  was  not  a  resident  of  Early 
connty,  but  of  Clay  county.  This  plea  being 
found  true,  the  court  passed  an  order  trana- 
ferring  the  case  to  the  county  court  of  Clay 
county.  A  trial  was  afterwards  had  in  the 
latter  court,  and  resulted  in  a  judgment 
against  Bryant,  from  wliich  he  entered  «a 
appeal  to  the  superiw  court  of  Clay  ooun^. 
When  the  appeal  came  up  for  trial,  he  moved 
to  dismiss  the  case  (1^  because  the  case  was 
not  properly  brought  in  this  conrt,  no  officer 
authorized  by  law  having  returned  the  pa- 
pers to  the  court;  (2^  because  the  face  of  the 
papers  showed  want  of  jurisdiction  in  Clay 
superior  court,  nor  did  it  appear  that  Early 
county  had  jurisdiction  to  issue  the  warrant, 
the  defendant  being  shown  to  be  a  non-resi- 
dent of  that  county,  and  there  being  no  alle- 
gation  that  he  had  property  therein;  (3)  b^ 
cause  the  order  directing  the  transfer  irom 
Early  county  court  to  that  of  Clay  county 
was  null  and  void,  and  the  papers  were  n(4 
returned  to  the  latter  court  by  any  officer  au- 
thorized bylaw  to  execute  and  return  process 
as  the  law  directs.  The  court  granted  leave 
to  amend  the  affidavit  on  which  the  waxrant 
was  issued,  by  alleging  therein  that  Bryant 
bad  property  in  Early  county  at  the  date  of 
the  original  affidavit  and  warrant,  and  that 
his  residence  was  then  in  Clay  county.    IbiM 
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amendment  being  made,  tbo  court  denied  the 
motion  to  dismiss  the  case,  and  exception 
waa  taken  (1)  to  the  allowance  of  the  amend- 
ment: and  (2)  to  the  denial  of  the  motion  to 
dismiss. 

1.  The  aflldavlt  having  been  made  on  the 
29tb  of  October,  1887,  the  act  of  the  5th  of 
October  (Acta  1887,  p.  59)  was  applicable  to 
it.  Tbia  we  nnderstood  to  be  conceded  hj 
coanael  for  the  plaintifF  in  error,  and  for 
that  reason  he  forebore  to  argue  this  point 
b^ore  us.  The  act  seems  to  be  decisive 
against  him  on  the  question. 

2.  It  is  true  there  was  no  jurisdiction  in 
Early  county  to  issue  the  distress  warrant, 
unless  Bryant,  the  defendant,  resided  in  that 
county  <a  had  property  there.  Code,  §  4082. 
The  jnrlsdictional  fact  alleged  in  the  original 
affidavit  was  residence;  but  the  actual  facts 
which  were  afterwards  introduced  by  amend- 
ment were  the  possession  of  property  in  that 
county,  and  residence  in  Clay  county.  The 
amendment  related  back  to  the  date  of  the 
process,  and  cured  all  defects,  both  of  issu- 
ing and  returning  the  proceedings.  The 
case  may  be  treated,  therefore,  as  if  It  had 
been  returned  to  the  county  court  of  Clay 
county  in  the  first  instance.  According  to 
the  authority  of  analogoua  cases,  Clay  being 
the  county  of  the  defendant's  residence,  re- 
turn should  have  been  made  to  the  proper 
court  of  that  county.  Hardeman  v.  De 
Yanffhn,  49  Oa.  596;  Tharpe  v.  Foster,  52 
6s.  79.  It  is  true  that  in  the  latter  case  the 
execution  was  set  aside  l>ecause  not  made  re- 
turnable to  the  court  of  the  proper  connty; 
but  in  that  case  it  never  reached  the  proper 
court,  and  t>eBides,  as  far  as  appears,  no  ef- 
lart  was  made  to  amend  it.  It  would  seem 
from  the  case  of  Steam-Boat  Co.  v.  Torrent, 
46  Oa.  585,  that  such  a  defect  would  be 
amendable.  We  need  not.  however,  ooocern 
ourselves  with  that  question  now;  for  in  the 
present  case  there  was  no  motion  to  quash  or 
set  aside  the  distress  warrant,  but  the  motion 
waa  to  dismiss  the  case.  We  think  it  was 
properly  overrnled,  and  we  leave  the  parties 
to  deal  with  the  specific  question  as  to 
whether  the  warrant  was  amendable,  or 
needed  amendment,  when  that  question  shall 
be  raised  In  the  court  below.  Judgment  af< 
flrmffid.  __    . 

'8>  Oa.  436) 

MiMMHAT.L  «.  DnOH. 

(SfuprwiM  Cowrt  of  Oeorgia.    March  18, 1800.) 

PsncwAi.  AND  ScaiTi.. 

1.  A  creditor  who,  hj  the  same  contract,  liaa 
personal  aeeurity  and  a  mortgage  upon  personal 
propert7,  having,  after  maturity  of  the  debt,  re- 
ceived the  mortgaged  property,  by  contract  with 
the  prttuAval  debtor,  in  part  payment,  at  more  than 
its  fiiU  value  at  the  time  he  received  ik  may  pro- 
ceed against  the  tnrety  as  well  as  the  piucipal  for 
the  baunoe  of  thedebt.  His  inability  to  subrogate 
the  surety  to  his  rights  as  mortgagee  against  the 
property  18  no  injury  to  the  surety,  because  tbe 
latter  bos  reoeivea  the  full  benefit  of  tbe  property 
by  a  credit  on  tbe  contract. 

9.  A  stipulation  between  the  creditor  and  the 
piineip«d  debtor  at  the  time  the  property  was  re- 
eeived  la  part  payment,  to  the  effect  that  the  lat- 


ter might  redeem  the  same  witldn  aglven  time  by 
the  payment  of  tbe  whole  debt,  is  no  contract  for 
indulgence  upon  the  debt,  but  a  mere  agreement 
for  the  privilegre  of  redemption,  and  suoh  stipula- 
tion is  therefore  no  discharge  of  the  surety. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatnr  county; 
BowEU,  Judge. 

-  Donaldson  <t  Hawea,  for  plaintiff  in  error. 
Toumaend  <t  HarreU,  for  defendant  in  error. 

Blecklet,  0.  J.  Dixon  sold  a  horse  to 
Murphy  for  tlOO.  Murphy  and  Marshall 
gave  a  Joint  note  for  the  price,  which  note 
contained  also  a  mortgage  npon  the  horse. 
The  debt  became  due  to  October,  and  on  the 
2d  of  December  thereafter  a  credit  was  en- 
tered  upon  the  note  for  $60,  which  included 
t50,  the  agreed  price  of  tbe  horse  on  his  re> 
purchase  by  Dixon  from  Murphy,  together 
with  910  otherwise  paid.  In  tbe  contract  of 
repurchase  Dixon  agreed  that  Murphy  might 
redeem  the  horse  by  paying  tbe  whole  debt, 
provided  he  paid  it  by  tbe  1st  of  January 
thereafter.  He  failed  to  comply  with  these 
terms,  and  Dixon  afterwards  sold  the  horse 
to  another  person  for  9100,  payable  in  the 
succeeding  tall.  He  then  brought  suit  upon 
the  note  against  both  makers;  and  Marshall, 
the  surety,  set  up  his  discbarge — First,  on  tbe 
ground  that,  the  mortgage  being  extin- 
guished, be  was  no  longer  l>ound;  and,  ate- 
ondly,  on  tbe  ground  that  the  arrangement 
between  Dixon  and  Murphy  amounted  to  an 
extension  of  time  or  a  contract  for  indul- 
gence upon  tbe  note.  At  the  trial  Dixon  tes- 
tified that  when  be  repurchased  the  horse  it 
had  been  badly  treated,  and  had  so  run  down 
in  value  that  950  was  more  than  it  was  then 
worth.  There  waa  no  evidence  tending  to 
negative  or  in  any  way  modify  this  testi- 
mony. It  was  conceded  that  Marshall  did 
not  give  his  consult  to  the  horse  t>eing  re- 
purchased at  less  than  the  amount  of  the 
debt,  nor  to  the  sale  of  the  horse  subsequent- 
ly made  by  Dixon. 

1.  No  doubt  the  mortgage  was  extin- 
guished by  merger.  Jackson  v.  Tift,  IS  Ga. 
557 ;  Knowles  v.  Lawton,  18  6a.  476.  It  fol- 
lows, necessarily,  that  tbe  right  of  subrog»- 
tion  given  to  the  surety  by  section  2176  o/t 
the  Code  cannot  be  enjoyed.  This,  however, 
could  not  operate  to  the  injury  of  the  sure- 
ty, because  he  bad  tbe  fnll  l)enefit,  by  a  credit 
upon  the  note,  of  any  advantage  that  he 
could  have  derived  from  subrogation.  Not 
only  waa  the  expense  of  foreclosing  the  mort- 
gage saved  to  him,  but  he  got  orediu  for  more 
than  the  value  of  the  horse.  It  might  be 
thought,  according  to  some  authorities,  that 
tlio  mere  loss  of  tlie  right  of  subrogation 
would  operate  to  discharge  the  surety,  irre- 
spective of  whether  damage  resulted  or  not. 
Hereford  v.  Chnse,  1  Bob.  (La.)  212;  Suc- 
cession of  Daigle,  15  La.  Ann.  594.  It  is,  pei^ 
haps,  to  one  of  these  cases  that  Judge  Sfeeb 
refers  in  Echols  v.  Head,  68  6a.  152.  But 
the  true  rule  is  that  tbe  aurrender  or  ex- 
tinction of  securities  operates  as  a  dischaig* 
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only  protanto;  that  Is,  to  the  extent  of  their 
yalue.  Barrow  v.  Shields,  13  La.  Ann.  57; 
Provan  v.  Percy,  11  La.  Ann.  179;  Neff's 
Appeal,  9  Watts  &  S.  86;  Everly  v.  Rice,  20 
Fa.  St.  297;  Brandt,  Sur.  §  370;  Lewis  t. 
Armstrong,  (March  term,  1888,)  7  S.  E.  Bep. 
114.  The  right  of  subrogation  Is  primarily 
a  doctrine  of  equity;  and  when  the  surety  has 
obtained  otherwise  all  that  this  right  could 
possibly  secure  to  him,  he  is  not  injured,  and 
therefore  is  not  discharged. 

2.  With  regard  to  the  contract  for  redeem- 
ing the  horse,  there  can  be  no  quiestion  that 
it  did  not  constitute  any  agreement,  express 
or  implied,  to  grant  indulgence  on  the  note. 
The  creditor  did  not  tie  his  own  hands.  Had 
be  brought  suit  upon  the  note  immediately 
after  entering  into  this  cotitract,  the  contract 
would  have  been  no  defense  to  it.  Had  pay- 
ment of  the  balance  of  the  note  been  enforced 
by  suit  before  the  time  expired  for  redemp- 
tion, the  principal  debtor  would  have  had  the 
right  still  to  redeem  by  paying  the  850  which 
bad  been  credited  upon  the  note  as  the  price 
of  the  horse  on  receiving  him  back,  provided 
this  had  been  done  within  the  time  fixed  by 
the  contract.  Had  the  surety  come  forward 
and  paid  off  the  balance  of  the  note,  that  pay- 
ment would  have  operated  pro  tanto  in  be- 
half of  the  principal  in  respect  to  the  con- 
tract to  redeem,  and  the  surety  could  have 
proceeded  forthwith  to  compel  his  principal  to 
refund  the  payment  so  made.  The  contract 
for  redemption  would  have  been  as  well  sat- 
isfied by  a  compulsory  payment  as  a  volun- 
tary payment, — as  well  satisfied  by  a  payment 
by  the  surety  as  by  the  principal;  so  that  con- 
tract was  not  in  the  way  of  the  collection  of 
the  balance  of  the  note,  whether  by  the  cred- 
itor or  by  the  surety.  We  think  there  was 
no  error  in  allowing  a  recovery  against  both 
principal  and  surety  for  the  unpaid  balance, 
and  that  the  court  below  did  right  in  over- 
ruling the  certiorari  sued  out  by  the  surety. 
Judgment  aflSrmed. 


(82  Oa.  406)  

WHEATIjEY  V.  Blaxock. 
(Supreme  Court  of  Georgia.    March  18,  1889.) 

CJODBTS — JOBISDIcnOH — ^MECHANICS'  LiSNS. 

The  county  court,  where  the  amount  sued  for  is 
within  its  jurisdiction,  haa  Jurisdiction  to  render 
a  judgment  foreclosing  a  mechanic's  lien  on  real- 
ty. Such  a  proceeding  is  not  a  case  respeotisg  ti- 
tles to  land,  within  the  meaning  of  Um  constitu- 
tion. 

{SuUabtu  by  the  Court.) 

Error  from  superior  court,  Sumter  coun- 
ty; PoBT,  Judge. 

John  Dodson  &  Bon,  for  plaintiff  in  error. 
B.  9.  Simmons,  for  defendant  in  error. 

Bleckley,  C.  J.  An  execution  for  965.48, 
besides  interest,  in  favor  of  Wheatley  against 
Blalock,  directed  the  seizure  of  specific  realty 
situated  in  Amerious,  Sumter  county,  and 
the  sale  of  the  same  to  satisfy  a  lien  on  said 
realty  in  favor  of  Wheatley  as  a  mechanic, 
contractor,  and  material-man.  This  lien  was 
foreclosed  by  a  judgment  rendered  in  the 


county  court  of  Sumter  county,  on  which  tbe 
execution  was  predicated.  The  sheriff  levied 
upon  the  property,  and  a  claim  was  inter- 
posed by  Mrs.  Mary  A,  Blalock;  and.  the 
same  coming  up  for  trial  in  tlie  snperior 
court,  the  levy  was  dismissed,  on  the  ground 
that  the  county  court  had  no  jurisdiction  to 
render  a  judgment  foreclosing  such  a  lien. 
The  sole  question  for  our  consideration  is 
whether  there  was  such  jurisdiction  or  not. 
The  constitution  (Code,  §  5189)  gives  the  su- 
perior court  exclusive  jurisdiction  of  "cases 
respecting  titles  to  land."  The  statute  (Code, 
§  282)  provides  that  "the  jurisdiction  of  tbe 
county  courts  shall  extend,  in  the  county, 
town,  district,  or  districts,  to  all  civil  cases 
of  contract  or  tort  (save  when  exclusive  ju- 
risdiction is  vested  in  the  superior  court) 
where  the  principal  sum  claimed  in  cases  of 
contract,  or  damages  in  cases  of  tort,  does  not 
exceed  $300,  and  over  the  remainder  of  tbe 
county  when  the  principal  sum,  as  aforesaid, 
does  not  exceed  9300.  nor  is  less  than  850." 
In  section  295  the  power  of  the  county  judge 
over  tbe  foreclosure  of  liens,  without  any  re- 
striction as  to  the  species  of  property  to  which 
the  liens  relate,  is  distinctly  recognized.  The 
statutory  provisions  applicable  directly  to 
mechanic's  liens  -and  other  like  liens  upon 
realty  are  contained  in  sections  1980,  1990, 
of  tbe  Code.  From  these  it  will  appear  that 
no  court  Is  specifically  pointed  out  for  tbe  ex- 
ercise of  jurisdiction  in  proceedings  for  tore- 
closure.  There  must  be,  by  the  mechanic, 
"the  commencement  of  an  action  for  the  re- 
covery of  the  amount  of  his  claim  within 
twelve  months  from  the  time  the  same  shall 
become  due."  Also,  "in  declaring  for  such 
debt  or  claim,  the  claimant  of  the  lien  must 
set  forth  his  lien,  and  the  premises  on  which 
he  claims  it;  and,  if  the  lien  is  allowed,  the 
verdict  shall  set  it  forth,  and  the  judgment 
and  execution  be  awarded  accordingly."  It 
might  be  argued  inferentially  that,  as  the 
county  court  acts  without  a  jury,  the  pro- 
vision last  quoted  would  amount  to  an  im- 
plied negative  npon  its  power  to  entertain 
such  cases;  but  this  is  only  an  argument,  and 
is  met,  we  think,  by  the  case  of  Parish  ▼. 
Murphy,  51  Oa.  614,  in  which  the  foreclos- 
ure took  place  in  the  city  court  of  Augusta; 
and  this  court  say  the  judgment  was,  in  ef- 
fect, just  what  a  verdict  and  judgment 
should  have  been  bad  it  been  a  case  where 
a  verdict  had  been  rendered.  The  meaning 
of  the  Code  we  take  to  be  this:  That  where, 
according  to  the  course  of  proceedings,  a  vei^ 
diet  is  necessary,  it  shall  set  forth  tbe  lien; 
but  where  no  provision  of  law  is  made  for  a 
verdict,  its  office  is  supplied  by  setting  forth 
the  lien  in  the  judgment.  And  such  was 
the  course  pursued  in  the  present  case.  From 
the  recitals  made  above  it  will  be  seen  that 
the  county  court,  within  certain  limits  as  to 
amount,  has  jurisdiction  of  civil  cases,  unless 
they  be  such  as  fall  within  the  exclusive  ju- 
risdiction of  the  superior  court.  We  have 
seen  that  cases  respecting  titles  to  land  do  fall 
within  such  exclusive  Jurisdiction.    The  que» 
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tion  before  us  Is  therefore  narrowed  down  to 
tiiii:  Is  an  action  to  enforce  a  mechanic's 
Uennpon  reaity  a  case  respecting  titles  to 
land?  Ttie  answer,  we  ttiink,  must  be  in  the 
native.  In  Stroupper  v.  McCauley,  45  Ga. 
74,  it  was  ruled  that  such  an  action  is  not  a 
proce<^ing  in  rem.  To  the  same  effect  ia 
Porter  v.  Wilder,  62  Ga.  521.  Beclcwith  v. 
McBride,  70  Ga.  642,  holds  that  an  action 
against  a  trustee  to  enforce  a  claim  against 
trust  land  is  not  within  the  constitutional 
provision  touching  exclusive  jurisdiction. 
The  question  is  further  illustrated  by  Roy- 
itOD  V.  Royston,  21  Ga.  161,  and  various  oth- 
er cases  which  might  be  cited.  See,  also, 
Wells.  Jnr.  p.  67,  §  79. 

We  were  pressed  by  counsel  for  the  defend- 
ant in  error  with  the  third  paragraph  of  sec- 
tion 1990  of  the  Code,  which  says:  "If  any 
real  property  on  which  there  is  a  lien  be  sold 
by  any  process  from  the  courts  of  this  state, 
tbepordiaser  shall  obtain  the  full  title,  and 
the  lien  shall  attach  to  the  proceeds  of  the 
sale,  upon  notice  by  the  party  claiming  the 
lien  to  the  officer  to  hold  the  money  untU  the 
next  session  of  the  superior  court  for  that 
purpose."  The  superior  court  being  here 
named  as  the  one  to  arbitrate  upon  the  distri- 
bation  of  money  produced  by  the  sale  of  the 
nalty  under  liens,  the  argument  is  that  that 
court  alone  has  jurisdiction  to  enforce  such 
liens.  We  think,  however,  the  reason  for 
this  section  is  that,  no  matter  from  what 
.eoart  process  may  issue,  only  the  sherifC — 
that  is,  the  officer  of  the  superior  court — can 
leU  land.  Any  fund,  therefore,  raised  by 
the  sale,  must  come  into  the  hands  of  that 
officer,  and  of  course  the  court,  of  which  he 
is  primarily  and  pre-eminently  the  ministe- 
rial officer,  should  direct  him  in  paying  it 
oot  This  construction  of  the  paragraph, 
and  of  the  reason  for  it,  is  an  answer,  we 
think,  to  any  tacit  argument  which  may  be 
drawn  from  it  respecting  the  proper  court  in 
which  proceedings  to  foreclose  should  be  had. 
The  paragraph  b  quite  as  consistent  with 
one  theory  of  jurisdiction  as  another.  Our 
gneral  oonclnsion  is  that  the  county  court 
tf  Sumter  had  the  jurisdiction  which  itex- 
•tdsed,  and  that  the  superior  court  erred  in 
diimissing  the  levy.    Judgment  reversed. 


ISO*.  KM) 

Cbrtbai.  Railroad  Co.  «.  Raifobd. 
(iBiipr«me  Court  of  Oeorgta.    March  18, 1889.) 

RULBOAS   COHFAinBB— ACOIDSHTS  A.T  CBOSSmOS. 

1  The  statutory  diligence  required  touching  the 
Mtot  the  bell  or  whistle,  and  touching  oheoking 
of  trains,  on  approaching  public  crossings,  is  ez- 
teted  primarily  for  the  oenefit  of  persons  oross- 
higthetra<d[,  and  not  for  those  walking  along  it, 
n(  relatively  to  the  latter,  as  well  aa  tlw  former,  a 
whue  to  comply  with  the  statute  is  evidence  of 
■wUxenoe  to  oe  considered  by  the  jur?. 

i  Ordinary  care,  by  one  crossing  a  railway  upon 
•  pnlriio  crossing,  is  not  the  measure  of  ordinary 
f*n  for  one  using  the  track  to  walk  upon,  althoagh 
It  the  mMnent  be  may  be  at  or  on  snch  a  crossing. 
One  wlio  undertakes  to  make  a  passway  of  a  rau- 
nxd  must  use  that  degree  of  diligence  which  every 
prndent  person  nses  who  puts  himself  unnecessa- 
rily in  a  perilous  situation.    The  evidence  in  the 


record  strongly  indicates  that,  had  the  injured 
party  oome  up  to  this  measure  of  diligence,  he 
cojild  and  would  have  avoided  the  consequences  to 
himself  of  the  negligence  of  the  company;  and  a 
new  trial  is  ordered  on  this  question  alone,  with 
direction  to  render  judgment  for  the  amount  al- 
ready assessed,  or  diBmiss  the  action,  according  as 
the  finding  of  another  jury  may  be  in  the  afBrma- 
tive  or  the  negative  touching  this  one  question. 

ISulloirut  tyu  the  Court.) 

Error  from  superior  court,  Sumter  coun-- 
ty;  FoHT,  Jndge. 

Lyon  <t  Estes  and  B  A.  Hawkins,  for 
plaintiff  in  error.  Giierry  &  Son  and  B.  P. 
Hollis,  for  defendant  in  error. 

Blecklet,  C. J.  Raiford  obtained  averdict 
for  91,500  damages  against  the  railroad  com- 
pany for  a  personal  injury,  and  a  motion  for  a 
new  trial  by  the  company  was  denied.  The  in- 
j  ury  resulted  in  the  loss  by  Baiford  of  one  hand, 
and  part  of  one  foot.  We  aro  satisfied  that 
the  damages  were  assessed  upon  the  theory 
that  both  parties  were  negligent.  That  the- 
ory is  well  warranted  by  the  evidence.  The 
injury  occurred  at  a  street  crossing,  and  Rai- 
ford was  stricken  while  upon  the  crossing,  ot 
very  near  to  it;  but  he  was  not  using  the 
highway  for  the  purpose  of  crossing  the  rail- 
road, but  was  using  the  track  for  the  purpose 
of  walking  along  it.  It  was  late  at  night. 
He  had  already  passed  op  the  railroad  for 
some  distance,  and  had  stepped  off  the  track 
to  allow  a  freight  train  to  pass.  He  then  re- 
turned to  it  and  continued  to  walk  along  it, 
although  he  knew  that  another  freight  train 
was  behind,  and  would  probably  soon  over^ 
take  him.  The  only  explanation  he  gives 
why  he  was  not  looking  out  was  that  he  ex- 
pected that  train  to  "drill"  at  the  station. 
He  says  it  came  upon  him  unawares,  and  be 
did  not  discover  its  approach  until  it  was 
within  some  four  feet.  He  then  attempted 
to  leave  the  track,  but  was  too  late.  It 
struck  him  and  indicted  the  injury.  Wheth- 
er he  was  then  upon  the  crossing  or  slight- 
ly beyond  it  is  uncertain,  biit  in  either  case 
there  was  negligence  on  the  part  of  the  rail- 
road employes,  under  sections  708-710  of  the 
Code,  in  failing  to  ring  the  bell  and  check  the 
train.  While  these  measures  of  statutory 
diligence  are  intended  for  the  protection  of 
persons  crossing  the  track,  and  not  for  those 
walking  along  the  track,  yet  relatively  to  the 
latter,  as  well  as  the  former,  a  failure  to  com- 
ply witii  the  statute  is  evidence  of  negligence 
to  be  considered  by  the  jury.  Railioitd  v. 
Williams,  74  Ga.  723.  Looking  at  the  whole 
charge  of  the  court  as  we  find  it  set  out  in 
the  record,  there  was  no  error  committed 
either  in  the  instructions  given,  or  by  refus- 
ing to  instruct  as  requested.  So  far  as  re- 
quests were  legal,  they  were  substantially 
embodied  in  the  main  charge. 

2.  We  should  affirm  the  judgment  refusing 
a  new  trial  without  hesitation  were  it  not 
that,  according  to  any  view  we  can  possibly 
adopt  with  reference  to  ordinary  diligence  on 
the  part  of  Raiford,  we  are  unable  to  see  how 
it  could  have  failed  to  protect  him  against  the 


Digitized  by 


Google 


170 


SOUTHEASTEBN  BEPOBTEB,  Vol.  9. 


(Ga. 


oonseqnences  of  the  company's  negligencie. 
On  the  part  ot  the  company  there  seems  to 
have  been  no  negligence  whatever  except  in 
falling  to  ring  the  bell  and  check  the  train, 
as  required  by  the  statute.  With  knowledge 
that  the  train  was  behind,  and  was  soon  to 
pass  along  the  track,  Baiford,  while  walking 
along  the  track  in  front  of  it,  was  bound  to 
come  up  to  that  measure  of  diligence  which 
a  prudent  person  would  have  exercised  for 
his  own  safety  under  like  circumstances.  He 
may  have  exercised  that  degree  of  citre'which 
such  a  person  would  have  used  in  crossing  a 
railroad  upon  a  public  crossing,  but  that 
would  not  suiBce;  for  one  who  walks  upon  a 
railway  track,  using  and  intending  to  use  it 
as  a  passway,  not  only  at  the  crossing,  but 
on  both  sides,  must  be  much  more  on  the 
alert  than  when  he  merely  attempts  to  cross 
from  side  to  side  of  the  railroad.  The  train 
was  a  heavy  freight  train,  going  slowly  up 
gTiide,  and  it  seems  to  us  that  if  Baiford  had 
given  even  slight  atlention  to  the  perils  of 
his  situation,  tie  would  have  discovered  the 
approach  of  the  train  in  time  to  protect  him- 
self. He  must  have  been  not  only  negligent, 
but  grossly  negligent,  to  have  been  rundown 
by  such  a  train  under  the  circumstances. 
Railroad  Co.  v.  Smith,  78  Ga.  694, 3  S.  E.  Rep. 
397.  We  fully  recognize  it  as  a  question  of 
fact,  and  not  of  law,  whether  by  the  use  of 
ordinary  diligence  he  could  have  avoided  the 
consequences  to  himself  of  the  company's 
negligence.  But  it  is  our  duty,  on  a  motion 
for  a  new  trial,  which  complains  that  the  ver- 
dict is  contrary  to  the  evidence,  to  form  our 
own  opinions  upon  such  a  fact;  and,  where 
they  are  so  decided  as  in  the  present  case,  it 
is  our  duty  to  give  efiFect  to  them  by  ordering 
a  new  trial.  But  we  shall  confine  the  new 
trial  to  the  single  question,  and  direct  that 
such  trial  be  had  for  the  sole  purpose,  of  as- 
certaining by  the  verdict  of  another  Jury 
whether  Baiford  could,  by  the  nse  ot  ordi- 
nary diligence,  have  avoided  the  injury.  If 
he  could,  and  the  Jury  so  find,  we  direct 
that  the  action  be  dismissed.  If  he  could 
not,  and  the  jury  so  find,  we  direct  that  judg- 
ment be  entered  up  in  his  favor  for  the 
amount  assessed  by  the  former  jury,  to-wit, 
$1,500.  with  interest  thereon  from  the  date 
of  the  prevloas  verdict.  Beversed,  with  di- 
TCction. 


(82  Ga.  43S) 

Atlamtio  Phobphatb  Go.  «.  Ely. 

{Bu>preme  Court  aj  Qtar^fia.    Harota  18, 1880.) 

SAia — C!oilTSAOTa — Law  of  Fuica. 

1.  The  statutes  of  Q«or^  touohing  tiie  Inspec- 
tion of  fertilliers  relate  solely  to  such  as  are  of- 
fered for  sale  or  distribution  in  this  state. 

2.  Where  a  farmer  orders,  by  letter  written  In 
Georgia,  conunereial  fertlUzers  for  bis  own  use,  to 
be  sent  to  him  from  South  Carolina  by  a  dealer  in 
that  state,  and  the  goods  are  shipped  by  railroad, 
aoconUng  to  order,  from  South  Carolina  to  Georgia, 
and  thereupon  notes  for  the  prloe  are  ezeonted  in 
Georgia  and  sent  to  South  Carolina,  the  sale  of  the 
fertifizers  is  completed  in  South  Carolina,  and  the 
laws  of  Georgia  touching  inspection,  eto.,  hare  no 


application  to  the  transaoUon.    The  notes  are  valid 
and  collectible. 
(JSvlVabu*  by  the  Court.) 

Error  from  superior  court.  Baker  county; 
BowBK,  Judge. 

Spenoe  &  Twitty,  for  plaintiff  in  error.  D. 
H.  Pope,  for  defendant  in  error. 

Blecklet,  C.  J.  The  notes  sued  upon 
were  given  by  Ely  to  the  phosphate  company 
for  the  purchase  price  of  commercial  ferti- 
lizers. The  case  was  decided  below  upon  an 
agreed  state  of  facts,  from  which  it  appears 
that  Ely,  by  letter  from  Camilla,  Ga.,  to  the 
pliosphate  company  at  Charleston,  S.  0., 
made  inquiry  as  to  the  prices  of  their  ferti- 
lizers. In  reply,  they  wrote  to  him,  inclos- 
ing their  printed  circular  of  prices;  where- 
upon he  again  wrote  requesting  them  to  ship 
to  Camilla,  Ga.,  a  certain  quantity  of  their 
fertilizers,  at  the  prices  named  in  their  circu- 
lar. On  this  order,  they  placed  upon  the  cars 
at  Charleston,  S.  C,  consigned  to  him  at  Camil- 
la, on  a  through  bill  of  lading,  the  fertilizers 
embraced  in  the  order.  He  received  them  at 
Camilla,  and  thereupon,  at  the  same  place, 
executed  his  notes,  and  forwarded  them  to 
the  company.  He  is  a  farmer,  and  purchased 
the  fertilizers  for  his  own  nse.  The  sole  plea 
which  he  has  interposed  is  that  the  fertilizers 
were  not  inspected  according  to  the  laws  ot 
this  state.  The  court  held  the  notes  invalid, 
and  thereupon  rendered  judgment  for  the  de- 
fendant. 

1.  The  statutes  of  Georgia,  tonohing  the 
inspection  of  fertilizers  relate  solely  to  sudi 
as  are  "offered  tor  sale  or  distribution  in  this 
state."  Code,  S§  1568a,  1553c,  1S78, 1575, 
1576fr-1576e;  Martin  v.  Guano  Co.,  77  Ga. 
257.  The  case  just  cited  differs  from  the 
present  in  no  material  respect,  save  that  in 
that  case  ,the  goods  were  purchased  by  a  re- 
tailer for  sale  in  Georgia,  while  here  the  pur* 
chase  was  by  a  farmer  for  his  own  use.  This 
difference  we  think  of  no  significance  in  re- 
spect to  the  legality  of  the  purchase..  In 
neither  case  was  there  any  sale,  or  offer  for 
sale,  in  Georgia.  In  both  alike,  the  seller 
parted  with  his  title  in  another  state,  and  the 
goods  entered  Georgia  as  the  property  at  the 
buyer;  and  certainly  in  the  present  case, 
wliatever  might  be  said  of  the  former,  it  can- 
not be  suggested  that  they  were  sent  Into  the 
state  for  distribution. 

2.  The  contract  of  sale  was  altogether  a 
South  Carolina  contract.  Though  the  order 
was  written  and  sent  from  Georgia,  its  ac- 
ceptance took  place  in  South  Carolina,  and 
when  it  was  complied  with  by  putting  the 
goods  on  board  the  cars,  consigned  as  di- 
rected, the  sale  was  complete,  and  the  prop- 
erty in  the  goods  passed  to  the  purchaser. 
The  case  is  quite  parallel  with  that  of  Orcutt 
v.  Nelson,  1  Gray,  536,  in  which  intoxicat- 
ing liquors  were  ordered  in  Massjichusetts  by 
letter  addressed  to  a  party  in  Connecticut. 
The  goods  were  delivered  to  a  carrier  in  the 
latter  state,  consigned  to  the  purcliaser  in 
the  former,  in  pursuance  of  the  ocdet.    It 
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was  held  that  the  sale  was  complete  in  Con- 
necticut on  delivery  to  the  carrier.  Chief 
Justice  Shaw  said:  "It  cannot  be  presumed 
that  the  legislatnre  intended  to  extend  their 
prohibition  bejond  this  state,  and  give  the 
enactment  an  extraterritorial  operation,  to 
prohibit  and  vacate  sales  made  out  of  its  ter- 
ritorial jurisdiction."  See,  also,  Abberger 
V.  Marrin,  102  Mass.  70;  Dolan  v.  Green,  110 
Mass.  322.  The  like  rule  as  to  the  place  of 
sale  of  intoxicating  liquors  has  l>een  recog- 
nized by  this  court  at  this  term,  in  the  case  of 
Sunn  V.  State,  8  S.  E.  Rep.  806.  The  cases 
cited  by  the  learned  counsel  for  the  defendant 
in  error  were  Hammond  v.  Wilcher,  5  S.  B. 
Rep.  113,  (October  term,  1887;)  Allen  v. 
Pearce,  7  S.  E.  Rep.  82;  and  Fairdoth  v.  De 
Leon,  7  S.  £.  Rep.  64U,  (March  term,  1888.) 
All  these  related  to  sales  made  within  this 
state,  and  therefore  are  not  in  point.  Tlie 
jndgment  of  the  court  below  is  reversed, 
with  direction  to  enter  judgment  in  favor  of 
the  plaintiff  upon  all  the  nutes. 


(82  Ga.  Ml) 


Kellt  «.  Statb. 


(Supreme  Court  of  Otorgia.    March  18, 1889.) 
Crivinal  IiAW— -Evidsncs— Bttbolabt. 

1.  Where  there  are  three  grades  of  offense,  and 
the  evidenoe  is  equally  consistent  with  any  one  of 
the  three,  a  oonviotion  of  the  highest  grade  is  not 
ynurranted.  To  conviot  of  hnrKlary,  rather  than 
larceny  from  the  honse,  or  receiving  stolen  goods 
knowing  them  to  be  stolen,  the  evidenoe  should  be 
■ulBcient  to  azolnde  all  reasonable  doubt  as  to  the 
fact  that  the  house  was  (dosed,  and  the  goods  with- 
in it,  St  the  time  of  the  allegea  bnrclaijr. 

a;.  That  another  persoii,  also  nnoer  indlotment 
for  the  same  oitense,  has  admitted  that  be  was  the 
goiltT  party,  is  not  evidence  In  favor  of  the  ao- 
cnsed  on  tnaL 

8.  Where  a  conversation  is  referred  to  by  a  wit- 
ness, and  is  relevant  only  as  matter  of  inducement 
to  explain  why  he  entered  upon  a  certain  investi- 
gation, it  is  better  to  admit  the  fact  of  tlie  oon- 
versation,  but  to  exclude  all  the  details  and  par- 
ticulars of  the  same. 

(SyUobus  by  tive  Court.) 

Error  from  soperior  ooart,  Cbsttabooehee 
ooanty:  Smith,  Judge. 

C.  J.  Thornton,  Z.  A,  LitUejohn,  and 
B.  A.  Thornton,  for  plaintiff  in  eriOT.  J. 
S.  Worrta,  Sol.  Oen..  for  the  State. 

Bi,BOKi.ET,  0.  J.  The  indictment  was  for 
barglary,  and  the  aocased  was  found  guilty. 
His  motion  for  a  new  trial  was  OTemiled. 
The  bouse  alleged  to  have  been  broken  and 
entered  was  the  property  of  Wooldrldge,  and 
ooosisted  of  two  rooms,  in  one  of  which 
Louis  Logan,  a  colored  man,  resided.  In 
the  other  were  stored  certain  articles  of  per- 
sonal property,  including  a  quantity  of  guano 
in  sacks.  This  room  had  a  door,  which  was 
kept  locked.  It  also  had  a  window,  through 
which  the  employes  of  Wooldrldge,  the  own- 
er, entered,  and  carried  out  the  guano  as  it 
was  needed  for  use.  The  window  bad  a 
sash,  which  was  raised  and  lowered  as  oc- 
casion required.  There  is  no  direct  evidence 
that  Kelly  either  broke  or  entered  this  room. 
The  inculpating  evidence  against  him  is  that 


a  sack  of  the  guano  was  fonnd  in  his  posses- 
sion at  bis  house,  some  8  miles  distant  from 
these  premises,  and  his  wagon  was  tracked, 
from  a  point  some  200  yards  from  the  place 
where  the  guano  was  stored,  to  his  hous& 
It  is  certain  that  his  wagon  was  used  to  haul 
the  sack ;  and  there  is  no  evidence,  save  his 
own  statement,  that  it  was  not  so  used  by 
himsell  His  explanation  is  that  he  bought 
the  guano  from  Louis  Logan,  and  that  Lo- 
gan borrowed  his  wagon  for  the  purpose  of 
making  delivery.  There  is  no  want  of  suffi- 
ciency in  the  evidence  to  justify  the  convic- 
tion, save  that  it  lacks  sufficient  force  upon 
the  question  of  breaking  and  entering. 
Wooldrldge,  the  owner  of  the  guano,  and  of 
the  house  in  which  it  was  stored,  testifies 
that  he  was  absent  from  home  during  the 
night  when  the  burglary  is  supposed  to  have 
been  committed;  that  oh  the  previous  day 
bis  employes  were  taking  out  guano  through 
the  window;  that  in  the  evening  (meaning 
the  afternoon)  be  saw  the  window,  and  the 
sash  was  then  down;  that  sometimes  the 
window  was  left  open  in  the  day-time;  at 
night  it  was  secured, — such  were  bis  orders, 
and,  "if  it  were  not  secured  that  night,  it 
was  their  carelessness, — it  was  contrary  to 
orders."  He  testified  that  when  he  returned 
home  next  day  he  found  the  sash  up,  but 
that  bis  hands  had  already  carried  outoneload 
of  guano  that  day.  None  of  his  employes 
were  examined,  and  so  there  is  no  certainty 
whether  they  raised  the  snsh  and  left  it  np 
the  previous  afternoon,  or  in  what  condition 
it  was  found  when  they  resumed  work  the 
next  morning.  The  failure  of  the  state  to  ex- 
amine these  employes,  or  to  account  for  their 
non-production,  is  wholly  unexplained.  It 
is  obvious  that  the  owner  did  not  rely  upon 
himself  to  keep  the  window  secure  at  night. 
He  speaks  of  the  carelessness  of  others,  and 
by  others  he  must  mean  either  his  employes 
or  Louis  Logan,  who  occupied  the  adjoining 
room  in  the  building.  It  is  plain  that  he  did 
not  know  of  the  condition  of  the  window  at 
Uie  beginning  or  at  the  end  of  the  night  on 
which  the  alleged  offense  was  committed. 
If  the  sash  was  left  up,  and  Kelly  entered  and 
took  the  guano  from  the  room,  his  offense 
was  larceny  from  the  house.  If  the  sack 
which  he  received  was  taken  therefrom  hj 
another. — say,  Louis  Logan,  or  one  of  tba 
employes, — Kelly's  offense  was  probably  only 
that  of  rebeiving  stolen  goods,  knowing  them 
to  be  stolen.  The  evidence  in  the  record  Is 
just  as  consistent  with  the  hypothesis  of 
larceny  from  the  house,  or  of  receiving  stol- 
en goods,  as  with  that  of  burglary.  While 
Wooldrldge  identified  the  stolen  sack  as  one 
which  had  been  in  that  house,  he  did  not 
know  that  it  was  in  the  house  on  the  night 
in  question.  There  had  been  opportunity 
during  the  whole  week  for  it  to  have  been 
taken  therefrom  by  his  employes;  for  he  says 
they  had  been  hauling  out  guano  for  a  week. 
It  seems  to  us  there  ought  to  be  a  new  trial, 
and  that  Wooldridge's  employes  should  he 
brought  forward,  as  well  as  himself,  to  show 
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that  the  stolen  sack  of  guano  was  probably 
in  the  house  on  the  night  in  question,  and  to 
show  what  condition  the  window  was  left  in 
when  the  employes  last  used  it  on  the  day 
preceding,  and  what  condition  it  was  in 
when  they  first  used  it  on  the  morning  fol- 
lowing.  Williams  v.  State,  52  Ga.  580. 
Where  there  are  three  grades  of  offense,  and 
th«  evidence  is  equally  consistent  with  any 
one  of  the  three,  the  conviction  of  the  highest 
grade  seems  to  us  unwarranted. 

2.  Tiie  accused  offered  evidence  that  Lonis 
Logan,  who  was  also  indicted  for  the  offense, 
told  a  certain  witness  that  he  (Logan)  had 
entered  the  house  and  taken  the  guano. 
This  evidence  was  properly  rejected.  The 
identical  question  was  distinctly  ruled  in 
Lyon  V.  State,  22  Ga.  399.  In  that  case  two 
persons  were  indicted  together  in  the  same 
indlctmeut,  and  it  was  ruled  that  the  admis- 
sions of  one  against  himself  were  not  evi- 
dence in  favor  of  the  other;  and  upon  the 
general  question  of  such  admissions  the  law 
is  so  well  settled  that  it  seems  unaccountable 
that  the  point  should  ever  again  make  its 
appearance.  1  Whart.  Crim.  Law,  g  662; 
Smith  V.  State,  9  Ala.  990;  Snow  v.  State,  58 
Ala.  372;  West  v.  State,  76  Ala.  98;  State  v. 
Duncan.  6  Ired.  236;  Rhea  v.  State,  10  Yerg. 
256;  Moughon  v.  State,  57  Ga.  102;  Daniel 
T.  State,  65  Ga.  199. 

3.  The  court  admitted,  in  heihalt  of  the 
state,  a  conversation  of  one  witness  with  a 
third  person,  as  mere  inducement,  to  account 
for  investigation  by  the  witness.  This  evi- 
dence did  no  harm,  bat  we  think  it  would 
have  been  more  regular  to  admit  only  the  fact 
that  a  conversation  occurred,  without  going 
into  tlie  particulars  of  what  was  said.  The 
fact  itself  was  all  that  was  needed  to  show 
inducement,  and  certainly  the  conversation 
was  not  admissible  for  any  other  purpose. 
Some  other  questions  were  raised  in  the  mo- 
tion for  a  new  trial,  but,  as  they  will  have  no 
relevancy  on  a  future  trial,  it  is  unnecessary 
to  discuss  them.    Judgment  reversed. 


m  Oa.  «27) 

RiOHABDSON  et  al.  V. 


SUBEBS. 


(Supreme  Court  of  Oeorgict.    March  18, 1889.) 
WiFB'g  Bbfakatb  Kstatb — ExsounoN. 

1.  Where  creditor*  of  a  ttuaband  levy  on  certaiii 
peraonal  property  which  the  wife,  who  has  a  sepa- 
cate  estate,  daims  to  have  purchased  from  a  third 
party  with  her  own  means,  the  burden  of  proving 
trtma  on  the  part  of  the  wife  is  on  the  creditorsJ> 

2.  In  such  case,  where  the  property  levied  on  is, 
••  shown  by  the  sheriff's  return,  in  the  possession 
of  the  husband,  Uie  onus  of  explaining  such  pos- 
session is  on  the  wife,  under  Code  Oa.  f  8789,  pro- 
viding that  in  snch  cases  the  bnrden  of  proof  shall 
be  on  the  claimant.' 

Error  from  superior  court,  Decatur  coun- 
ty; Bower,  Judge. 

Richardson  A  Go.  recovered  judgment 
against  W.  C.  Subers,  and  levied  on  certain 


>  As  to  the  burden  of  proof  in  controversies  be- 
tween a  wife  and  her  husband's  creditors,  see 
WelBb  V.  Bolenbexger,  (Va.)  8  &  B.  B^^  91,  and 


personal  property  in  the  possession  of  Sabers. 
The  latter's  wife  filed  claim  to  the  goods,  and 
from  a  judgment  in  her  favor  plaintiffs  bring 
error. 

0.  0.  Qurley,  for  plaintiffs  in  error.  D. 
A.  Russell  and  Lonalson  A  Hawes,  tot  de- 
fendant in  error. 

Simmons,  J.  It  appears  from  the  record 
in  this  case  that  W.  C.  Sobers  and  K.  Donnl- 
son  were  partners  in  business  in  the  city  of 
Bainbridge,  under  the  firm  name  and  style 
of  W.  C.  Subers  &  Go.  Subei-s  l>ecame  in- 
debted to  Donalson,  and  on  the  23d  of 
July,  1880,  the  firm  was  dissolved.  Subers 
turned  over  the  entire  stock  of  goods  to  Don- 
alson in  payment  of  his  indebtedness.  On 
August  1, 1880.  Donalson  sold  the  same  stock 
of  goods  to  Mrs.  W.  M.  Subers,  the  wife  of 
W.  C.  Subers.  Mrs.  Subers  g^ve  her  three 
promissory  notes  to  Donalson  for  $500  each, 
payable  at  different  times,  in  payment  for 
said  stock  of  goods,  and  assumed  the  out- 
standing indebtedness  of  W.  C.  Subers  & 
Co.,  to  the  amount  of  91,500.  In  order  to 
secure  the  purchase  money  of  the  stock  of 
goods,  she  gave  a  mortgage  thereon  to  Don- 
alson,  and  in  order  to  secure  the  indebtedness 
of  the  late,  firm,  which  she  had  assumed,  she 
gave  a  mortgage  to  Donalson  on  certain  real 
estate  which  belonged  to  her,  situate  in  the 
city  of,  Bainbridge.  Bichardson  ft  Go.  ob- 
tained 'a  judgment  against  W.  C.  Subers, 
January  21, 1884,  and  had  execution  issued 
thereon,  which  was  levied  by  the  sheriff  up- 
on a  portion  of  the  goods  purchased  by  Mrs. 
Subers  from  Donalson.  The  sheriff's  entry 
stated  that  W.  C.  Subers,  the  defendant  in 
execution,  was  in  possession  of  the  goods  at 
the  time  of  the  levy.  Mrs.  Subers  filed  a 
claim  to  the  goods.  On  the  trial  of  the  claim 
case  the  foregoing  facts,  and  others  which 
it  is  not  now  necessary  to  mention,  were  put 
in  evidence  before  the  jury.  The  jury,  under 
the  charge  of  the  court,  found  the  property 
not  subject.  The  plaintiffs  \nft.fa.  moved 
for  a  new  trial,  which  was  denied  by  the 
court,  and  they  excepted.  The  grounds  of 
the  motion  for  a  new  trial  are,  in  substance, 
that  the  evidence  did  not  identify  the  goods 
levied  on  as  a  part  of  the  goods  purchased 
from  Mrs.  Subers;  that  the  evidence  failed  to 
show  that  Mrs.  Subers  had  any  separate  es- 
tate with  which  to  buy  property;  and.  in  the 
absence  of  such  evidence,  the  presumption 
was  that  the  husband  purchased  the  proper- 
ty, or  it  was  purchased  with  his  money;  and 
that  the  court  charged  the  jury  that  it  was 
not  necessary  for  Mrs.  Sul>ers  to  show  from 
whom  she  derived  the  money,  or  the  means 
employed,  if  any  were  employed,  in  the  pur- 
chase of  the  property;  and  that  the  verdict 
was  contrary  to  the  evidence. 

1.  One  of  the  main  grounds  relied  on  by 
counsel  for  the  plaintiffs  in  error  before  us 
was  that  the  court  charged  that  it  was  not 
necessary  for  Mrs.  Subers  to  show  in  what 
manner  she  obtained  the  money  to  purchase 
these  goods;  counsel  contending  tfaat,  she 


Digitized  by  VjOOQ IC 


68.) 


DE  VAUGHN  «.  HOWELL. 


173 


being  a  married  woman,  it  was  incumbent 
upon  her  to  show  that  ttie  money  which  was 
paid  Donalson  for  the  property  whs  her  own 
monej,  and  not  her  husband's.  Under  the 
facts  of  this  case  we  think  the  court  was 
right  in  charging  as  he  did  upon  this  sub- 
ject, and  refusing  to  cliarge  tlie  request  of 
the  plaintiff  in  execution.  While  it  is  true 
that  Mrs.  Subers  is  a  married  woman,  still 
the  law  allows  her  to  make  contracts  with 
other  parties  Just  the  same  ns  if  she  were 
single.  The  evidence  shows  that  she  had  a 
separate  estate.  She  made  this  contract  in 
her  own  name  with  Donalson,'  and  gave  liim 
her  notes  and  a  mortgage  to  secure  the  pur- 
chase money  of  the  goods.  So  far  as  the  rec- 
ord discloses,  the  husband  had  nothing  to  do 
with  the  contract.  Donalson  traded  with 
her,  and  relied  upon  her,  and  the  security 
which  she  gave,  for  payment,  and  not  upon 
her  husband.  We  therefore  do  not  think 
that  it  was  incumbent  upon  her,  under  this 
state  of  facts,  to  prove  how  she  got  the  mon- 
ey to  pay  for  the  goods,  any  more  than  it 
would  have  been  incuml>ent  upon  any  other 
person  under  like  circumstances.  The  rule 
contended  for  by  counsel  for  the  plaintiffs  in 
error  would  have  been  correct  if  this  had 
been  the  husband's  property  which  the  hus- 
band had  sold  or  given  to  the  wife,  and  a 
creditor  had  attacked  the  transaction  for 
fraud.  Whenever  the  transaction  is  between 
husband  and  wife,  and  the  creditors  attack 
it,  then  the  law  throws  the  onus  on  the  wife, 
when  she  claims  the  property  purchased  or 
received  from  her  husband,  to  make  a  fair 
showing alxtut  the  whole  transaction.  When 
the  wife  has  a  separate  estate,  and  purchases 
from  other  parties  than  her  husband,  and 
this  property  is  levied  on  as  the  property  of 
the  busbiind,  then  we  think  that  the  onus  is 
upon  the  creditor  toshow  fraud  or  collusion, 
or  that  the  wife  did  not  have  any  separate 
estate,  or  any  means  wherewith  to  purchase 
the  property. 

2.  The  entry  made  by  the  sheriff  on  the 
JL  fa.  shows  that  the  husband  was  in  posses- 
sion of  these  goods  at  the  time  of  the  levy. 
The  record  fails  to  disclose  any  explanation 
by  tbe  claimant  or  by  her  huslsand  of  this 
possession.  Under  our  Code,  §  3739,  this 
entry  of  the  sheriff  placed  the  onus  of  ex- 
plaining the  possession  of  the  husband  upon 
the  claimant  in  this  case.  She  failed  to  ex- 
plain it.  The  property  levied  on  being  per- 
sonal property,  and  the  title  thereto  passing 
by  delivery,  it  might  have  been  her  husband's 
at  the  time  of  the  levy,  so  far  as  this  record 
disclose.s.  It  is  true,  we  might  infer  that 
her  husband  was  simply  her  agent,  but  we 
think  that  in  cases  like  this,  where  the  prop- 
erty levied  on  is  in  possession  of  tbe  husband, 
it  being  personal  property,  if  the  wife  claims 
it  she  ought  to  show  by  what  right  it  was  in 
possession  of  the  husband.  Of  course,  if  it 
was  realty,  tbe  title  to  which  is  passed  by 
writing,  the  exhibition  of  the  deed  would  bie 
sufficient.  We  think  the  better  practice, 
where  personal^"  is  involved,  and  tbe  hus- 


band is  in  possession,  is  for  her  to  explain 
that  possession ;  and  upon  this  ground  we 
reverse  tbe  judgment  of  the  court  below. 
Primrose  v.  Browning,  69  Ga.  69;  City  of 
Atlanta  v.  Word,  78  Ga.  276.  As  to  the  right 
of  a  married  woman  to  contract,  see  Huff  v. 
Wright,  89  Ga.  41;  Wilcoxsun  v.  State,  60 
Ga.  184.    Judgment  reversed. 


(82  Ga. 

Db  Yauohn  e.  Howell. 


a-.ti) 


(Supreme  Cawrt  of  Oeorgia.    March  18, 1889.) 
Lbases— Rkssbvatiok  of  Titlb  to  Cbop. 

A  stipDlation  In  a  lease  of  a  plantation  for  a  year, 
with  the  right  to  oontinne  two  years  longer,  pro- 
vided the  rent  Is  paid,  that  the  title  to  the  crops 
shall  vest  and  remain  in  the  landlord  until  he  shall 
have  been  fully  paid,  is  not  void  ae  to  crops  grown 
the  last  year,  aa  being  a  sale  of  things  not  in  esse. 
It  simply  amounts  to  a  reservation  by  tbe  landlord 
of  the  fruits  of  his  own  land. 

Error  from  superior  court,  Maoon  county; 
FoBT,  Judge. 

Trover  by  Howell  against  De  Yaughn  for 
crops.  Verdict  and  judgment  for  plaintiff, 
and  defendant  brings  error. 

John  B.  Holmes,  J.  M  Du  Pne,  and  R. 
F.  Lyon,  for  plaintiff  in  error.  John  W. 
Eaygood  and  B.  A.  Hawkins,  for  defendant 
in  error. 

Simmons,  J.     J.  J.  Howell,  in  the  year 

1884,  entered  into  a  written  contract  with 
De  Yaughn  for  the  rent  of  a  certain  planta- 
tion and  mules  for  that  year,  whereby  he 
agreed  to  pay  said  De  Yaughn  2,600  pounds 
of  lint  cotton.  He  made  other  agreements, 
in  said  contract,  as  to  repairing  fences  and 
attending  to  stock,  which  need  not  be  men- 
tioned here.  De  Vaughn  agreed  to  furnish 
a  certain  amount  of  supplies.  It  was  also  fur- 
ther agreed  that  Howell  was  to  Iiave  said  land 
and  mules  for  the  years  1885  and  1886  at  tbe 
same  terms,  "provided  Howell  paid  said  De 
Vaughn  for  rent  and  all  advances  for  each 
year."  In  order  to  secure  De  Yaughn  in  tbe 
payment  of  the  rent  'and  advances,  the  con- 
tract says:  "I  hereby  sell,  assign,  and  con- 
vey unto  said  De  Vaughn  all  my  interest  in 
and  to  said  crop  of  all  sorts  made  by  me  and 
my  tenants,  and  consent  that  the  title  of  the 
same  shall  vest  and  remain  in  said  De  Yaughn 
or  assigns  until  he  shall  have  been  fully  paid 
for  all  articles  I  may  be  due  him  for. "  How- 
ell occupied  the  farm  for  the  years  1884  and 

1885,  and  up  to  June,  1886,  when  he  died 
before  the  crop  had  matured.  He  left  his 
widow  upon  the  farm,  who  undertook  to  car^ 
ry  it  on,  but  faUed;  whereupon  De  Yaughn 
took  possession,  and  cultivated  and  gathered 
the  crop.  The  widow  applied  for  a  year's 
support,  and  the  crop  was  set  aside  to  her  by 
the  ordinary.  She  brought  trover  against 
De  Vaughn  to  recover  possession  of  the  crop. 
Upon  the  trial  of  the  case,  under  the  charge 
of  the  court,  tbe  jury  returned  a  verdict  in 
her  favor.  De  Yaughn  moved  for  a  new 
trial,  upon  the  several  grounds  stated  there- 
in, which  was  overruled  by  tbe  court,  and  he 
excepted.    Tbe  ground  relied  upon  here  by 
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counsel  for  the  plaintiff  in  error  for  a  reversal 
of  tbe  judgment  of  the  court  below  is  as  fol- 
lows: "The  court  erred  In  charging  the  jury 
that  it  was  their  duty  to  construe  the  contract 
mentioned  above,  under  which  De  Vaughn 
claimed  title  to  the  crops  in  dispute;  and  in 
so  far  as  this  contract,  made  in  1884,  under- 
took to  pass  title  to  De  Vaughn  to  the  crops 
of  1886,  it  was  void  and  of  no  effect;  that  it 
was  contrary  to  law  to  permit  a  title  to  be 
maintained  to  tbe  crop  made  in  1886  by  such 
contract  made  in  1884;  and  that  De  Vaughn 
could  not  maintain  title  to  tbe  crops  under 
•ucb  contract." 

1.  We  think  the  exception  to  this  charge 
la  well  founded.  While  it  is  true,  as  a  gen- 
eral rule,  that  things  not  in  esse  cannot  be 
sold,  we  do  not  think  that  that  rule  applies 
to  a  case  of  this  chariicter.  Here  was  a  land- 
lord who  made  a  rent  contract  with  his  ten- 
ant, and  tbe  tenant  not  only  agreed  to  sell  the 
crop,  but  went  further,  and  agreed  that  the 
title  to  all  tbe  crops  made  on  tbe  farm  should 
remain  in  tbe  landlord  until  the  landlord  was 
fully  paid  for  bis  rent  and  all  advances.  We 
see  no  reason  why  a  landlord,  when  he  rents 
his  farm,  cannot  reserve  in  the  rent  contract 
tbe  title  to  the  crops  grown  thereon  until  bia 
rent  and  advances  are  paid.  It  is  simply  a 
reservation  of  the  fruits  of  his  own  land.  It 
is  not  like  an 'owner  of  land  selling  his  crop 
before  it  Is  planted,  or  a  tenant  mortgaging 
his  crop  before  it  is  planted.  This  question 
has  never  been  before  this  court  before,  but 
it  seems  to  bave  arisen  in  other  states.  In 
tbe  case  of  Smith  v.  Atkins,  18  Vt.  465,  Red- 
rmuy,  J.,  in  discussing  this  question,  says: 
"It  is  without  doubt  true  that  the  sale  at  m 
thing  not  in  existence  is,  upon  general  prin- 
ciples, inoperative,  being  merely  executory; 
tbat  is,  it  confers  no  title  in  tbe  thing  bate- 
gained.  But  when  the  thing  thereafter  to 
be  produced  is  the  produce  of  land,  or  other 
thing,  the  owner  of  the  principal  thing  may 
retain  the  general  property  of  the  thing  pro- 
duced, unless  there  be  fraud  in  the  contract, 
and  it  be  entered  into  merely  to  defeat  cred- 
itors. The  leasing  of  land  or  domestic  ani- 
mals, or  delivering  to  another  property  to 
trade  with, — the  lessee  having  still  an  inter- 
est in  the  thing,  but  tbe  general  property  re- 
maining in  the  lessor, — is  not  •  sale  of  things 
not  in  esse,  nor  is  it  so  to  be  esteemed,  even 
where  the  lessor  retains  a  lien  for  his  rent 
upon  the  product  of  the  land,  or  the  animals. " 

In  the  case  of  Bellows  v.  Wells,  86  Vt. 
601,  602,  Poland,  C.  J.,  says:  "It  has  been 
repeatedly  decided  in  this  state  tbat  the  les- 
sor of  land  may  stipulate  in  the  lease  that 
the  crops  grown  on  tbe  premises  by  the  lessee 
shall  remain  the  property  of  the  lessor  until 
the  rent  shall  be  paid,  and  that  such  provis- 
ion is  valid,  not  only  between  the  parties, 
but  as  to  third  persons  also.  *  *  *  The 
reasoning  upon  which  our  decisions  go  Is 
tl»t  tbe  owner  of  the  land,  being  also  the 
owner  of  the  fruits  or  products  of  it,  in  part- 
ing with  the  use  of  it  to  another,  may  make 
such  conditions  and  reservations  in  relation 


to  the  land  itself,  or  the  products  grown  from 
it,  as  be  chooser,  instead  of  parting  with  the 
full  right.  The  principle  is  the  same  as  that 
upon  which  conditional  sales  of  personal  prop- 
erty are  upheld."  In  the  case  of  Andrew  v. 
Newcomb,  32  N.  Y.  419,  Denio;  C.  J.,  says: 
"Tbe  owner  of  land  may  lawfully  contract 
for  its  cultivation,  and  may  provide  in  whom 
the  ownership  of  tbe  product  shall  vest." 
See,  also,  Heald  v.  Insurance  Co.,  Ill  Mass. 
38:  Butt  V.  Ellett,  19  WaU.  544;  Went- 
worth  V.  Miller,  53  Cal.  9;  Howell  v.  Fos- 
ter, 65  Cal.  169,  3  Pac.  Rep.  647;  Lewis  v. 
Lyman  22  Pick.  487;  Ponder  v.  Rhea,  32 
Arb.  485;  4  Amer.  &  Eng.  Cyclop.  Law, 
note,  896.  These  cases,  we  think,  fully  sus- 
tain our  position  in  this  case.  We  think  the 
principle  ruled  is  sound  and  fair,  both  to  the 
landlord  ami  tbe  tenant.  It  follows,  there- 
fore, that  tbe  contract  made  between  De 
Vaughn  and  Howell  was  a  valid  and  binding 
contract,  and  tbat  tbe  title  to  the  crop  vested 
and  remained  in  De  Vaughn  until  he  was 
paid  his  rent  and  tbe  advances  made  by  bim 
for  the  year  1886. 

2.  It  may  be  argued,  however,  that  this 
principle  would  have  applied  to  tbe  year  1884, 
when  tbe  contract  was  made,  but  could  not 
apply  to  tbe  crops  made  in  1886,  because  the 
contract  was  made  more  than  two  years  be> 
fore  that  time.  We  do  not  see  any  difficulty 
in  that  suggestion.  The  contract  was  abso* 
lute  for  the  year  1884,  and  conditional  for 
the  yean  1885  and  1886.  It  was  stipulated 
in  the  contract  that  the  same  terms  should 
apply  to  these  years  as  to  1884,  if  the  rent 
was  paid.  We  presume  the  rent  was  paid 
for  1884  and  1885,  as  tbe  evidence  shows  that 
HoweU  was  still  on  the  farm  up  to  June, 
1886,  wbflQ  he  died.  He  recognized  tbe  con- 
tract  as  binding  upon  bim  for  that  year,  as 
the  evidence  in  the  record  shows;  and  in  our 
opinion,  if  he  bad  paid  his  rent  for  tbe  two 
previous  years,  it  was  as  binding  in  tbe  year 
1886  as  it  was  in  the  year  1884. 

8.  When  De  Vaughn  is  fully  paid  for  lUs 
rent  and  advances,  and  for  the  necessary  ex- 
pense in  cultivating  and  gathering  the  grow- 
ing crop  of  tttat  year,  if  there  is  a  balance 
left,  we  think  that  Mrs.  Howell  would  be  en- 
titled to  it.  It  will  be  for  the  Jury  to  say  on 
tbe  next  trial  what  were  tbe  necessary  ex- 
penses incurred  by  De  Vaughn  in  tbe  cul- 
tivation and  gathering  of  that  crop.  She 
would  also  be  entitled,  under  tbe  evidence  la 
this  record,  to  recover  the  horse  and  its  rea- 
sonable hire.    Judgment  reversed. 


(81  Oa.  T16) 

jBmaaos  v,  Habtlbt. 

(Supreme  Court  of  Otorgia.    Jan.  28, 188S.) 
Shbbifts'  Boirss— Who  hat  Sua  on. 

1.  At  common  law,  and  particularly  under  the 
provisions  of  Code  Gku  |  U.  and  \  160,  par.  4,  a 
stranger  to  the  process  may  bring  an  action  upon 
a  sheriff's  bond  for  an  injury  done  by  the  shairUt 
under  color  of  his  offloe. 

3.  Such  action  lies,  in  the  first  instance,  direct- 
ly on  the  bond.  No  preliminary  proceeding  or 
judgment  against  the  slieriS  is  requisite. 
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Error  from  sDperioroouit,  Crawford  ooan- 
ty:  Gu8Tn<,  Judge. 
M,  0.  Bayne,  for  plaintiff  in  error. 

BiiBCKLET,  C.  J.  This  was  an  action  upon 
the  atieriff's  bond,  brought  by  a  woman  who 
■Deged  that  the  sheriff,  when  executing  a 
writ  of  possession  agiiinst  her  husband,  ex- 
pelled her  from  certain  land,  she  having  title 
to  the  same,  and  not  having  been  a  party  to 
the  ejectment  cause  against  her  husband,  out 
of  which  the  writ  isaued.  The  declaration 
was  demurred  to  upon  tlie  ground  that  an 
action  upon  the  bond  would  not  lie  in  the 
flrst  instance;  ttiat  the  sheriff  had  to  be  first 
sned,  and  a  recovery  had  against  bim.  The 
demurrer  was  sustained,  and  the  action  dis- 
missed. The  case  was  argued  here  for  the 
plaintiff  in  error  alone,  there  being  no  ap- 
pearance for  the  defendants  in  errw.  So  we 
Iiave  not  bad  the  benefit  of  i-epresentation  on 
both  sides,  and  we  confine  our  adjudication 
to  tbe  exact  point  made  by  the  demurrer,  not 
investigating  carefully  the  allegations  of  the 
declaration,  so  as  to  see  whether  all  the  ele- 
ments of  a  good  action  are  set  out.  The  de- 
murrer lieing  confined  to  a  single  point,  our 
judgment  is  restricted  accordingly.  We,  how- 
ever, say,  upon  the  general  question  of  a 
right  of  action  by  one  turned  out  of  posses- 
sion who  is  not  named  in  the  writ  nor  with- 
in its  legal  operation,  tbe  right  certainly  ex- 
ists. If  tbe  sheriff,  in  endeavoring  to  ex- 
ecute a  writ  of  possession,  expels  from  tbe 
premises  any  such  person,  tbe  person  ex> 
pelled  would  have  a  cause  of  action.  Aa  to 
who  will  come  within  the  operation  of  the 
writ,  there  may  be  some  question.  Section 
36S8  of  the  Ckxie  deals  with  the  matter  in  a 
general  way,  and  some  adjudications  have 
been  bad,  as  for  instance,  Bodgers  y.  Bell, 
53  Ga.  94,  and  Stokes  v.  Morrow,  54  Ga.  597, 
throwing  light  upon  the  subject.  We  are 
not  to  be  understood  as  doubting  that  a  hus- 
band can  be  removed  from  speciflc  realty  by 
a  writ  of  possession  against  him,  though  tbe 
land  may  l>elong  to  his  wife.  What  we  sug> 
gest  is  that  the  wife  cannot  be  removal 
from  her  own  land  by  virtue  of  a  writ  to 
which  she  is  no  party,  unless,  l^  reason  of 
tbe  special  facts  of  the  ease,  she  falls  within 
some  class  of  persons  against  whom  the  writ 
silently  operates  by  the  rules  of  law.  Here 
ttie  wife  sues,  not  for  the  removal  of  her  hus- 
band, but  of  herself.  She  raises  no  question 
as  to  the  legality  of  his  removal.  Of  course, 
when  the  sheriff  has  an  express  order 
from  a  court  of  competent  Jarisdiction  to  ex- 
pel a  particular  person,  or  when  the  law 
points  ont  a  class  of  persons  to  be  expelled, 
be  commits  no  tort  by  obeying  tbe  writ,  and 
is  protected.  This  principle,  as  it  affects  the 
seizure  of  property,  is  ruled  in  Buck  v.  Gol- 
dath,  8  Wall.  884;  in  Wullace  v.  Holly,  18 
Ga.  894;  and  in  Ghipstead  v.  Porter,  68  Ga. 
220. 

1.  Aa  to  salt  upon  tbe  Iwnd,  where  there 
Is  a  cause  of  acnon,  oar  Code,  §  12,  and 
g  160<  par.  4k  is  decisiva.    Tbe  former  seo- 


tlon  is  as  follows:  "All  bonds  taken  from 
public  officers  shall  be  kept  in  the  places 
specified  by  law,  and  copies  ttiereof  shall  bo 
furnished  to  any  (jerson  desiringthem.  Suits 
thereon  may  be  brought  by  any  person  ag- 
grieved by  the  official  misconiluct  of  the  offi- 
cer, in  bis  own  name,  in  any  court  having 
jurisdiction  thereof,  without  an  order  for 
that  purpose."  The  latter  relates  likewise 
to  the  bond  of  every  officer;  and  paragraph 
4  reads  thus:  "For  the  use  and  benefit  of 
every  person  who  is  Injured,  as  well  by  any 
wrongful  act  committed  under  color  of  his 
office  as  by  his  failure  to  perform,  or  by  the 
improper  or  neglectful  performance  of  those 
duties  imposed  by  law."  And  upon  general 
law,  without  reference  to  these  express  pro* 
visions  of  tbe  Code,  the  decided  weight  of 
authority  respecting  suit  on  the  sheriff's 
bond  seems  to  lie  on  the  same  line.  The 
cases  on  both  sides  of  the  question  are  cited, 
and  seem  to  be  fully  discussed,  in  Lammon 
V.  Feusier,  111  U.  8.  17,  4  Sup.  Ct.  Bep. 
286.  It  was-  there  held  that  the  United 
States  marshal  was  subject  to  action  upon 
his  bond  by  one  whose  property  tiad  been 
seized  under  a  general  attachment  on  mesne 
process  against  a  third  person.  So  we  think 
there  is  no  otMtacle,  in  the  light  of  general 
law,  and  oertainly  none  under  our  Code,  in 
the  way  of  a  stranger  to  tbe  process  luring^ng 
an  action  upon  the  Iwnd  for  an  injury  done 
by  a  sheriff  nnder  color  of  bis  office. 

2.  And  we  are  quite  certain  that  the  u> 
tlon,  when  it  lies  at  all,  lies,  in  the  first  in- 
stance, directly  upon  the  bond.  There  is  no 
requirement  of  law  that  anypreliminaiypn^ 
ceeding  against  the  sheriff  shall  be  bad  la 
the  nature  of  an  action  at  common  law 
against  an  administrator  or  executor  to  es- 
tablish a  dtwutattt,  before  the  bond  can  be 
sued  upon.  We  think  that  tbe  ground  of 
demurrer  presented  was  not  good,  and  that 
tbe  court  erred  in  dismissing  the  action  upon 
that  ground.    Judgment  reversed. 

(U  W.  Va.  203) 

Kamawha  Vallbt  Bank  «.  Atkinson  et  lO. 

(aupruM  Court  of  Appedlt  cf  If  eat  Firoftila. 
I^eb.  16, 1888.) 


HoaBjLan  Ajfs  WiVB— Wira'a  8BPiLaA.Ta  Bbtat 
EyiDaiio. 

1.  Ahuaband,withthekiiowledgeandooiisentof 
his  wife,  at  dUterent  times,  receives,  or  Bhedelivers 
to  bim,  the  proceeds  of  tbe  sale  of  her  realty,  givea 
her  no  note  or  written  obligation  to  repay  it,  min- 
gles it  with  his  means,  uses  it  in  his  bustaess  for 
years,  keeps  no  written  account  of  such  moaeya, 
(nor  does  she,)  then  becomes  insolvent,  and  some 
eight  or  ten  years  after  his  receipt  of  the  money  pnr- 
ohases  real  estate  In  the  name  of  his  wife,  and  it 
is  alleged  by  him  and  lier  that  it  was  paid  for  with 
the  money  so  received :  and  several  years  after- 
wards he  and  she  unite  In  a  deed  of  trust  to  aeonre 
a  vary  ooosiderable  debt  on  said  real  estate,  auoh 
debt  being  a  loan  to  the  husband,  and  before  anch 
purohaae  a  judgment  is  rendered  against  him 
for  a  debt.    The  lot  is  liable  to  the  judgment. 

2.  If,  when  auch  purchase  la  made,  any  claim 
which  she  may  have  on  him  for  auoh  prooeeda  of 
her  real  estate  la  barred  by  UmltaUon,  that  dr- 
cumstanoe  tenda  strongly  to  repel  the  wif  e'a  olatm 
to  exempt  the  land  agunst  oreditoia. 
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8.  The  law  will  not,  from  the  mere  dellyery  by 
the  wife  of  her  money  to  the  husband,  or  from  the 
permitted  receipt  by  him  of  her  separate  estate. 
Imply  a  promise  by  him  to  repay  her,  but  wUl  re- 
gnve  more,— either  an  express  promise,  or  clroum- 
itanoes  to  prove  that  in  such  matters  ther  dealt 
with  eaoh  other  as  debtor  and  creditor.  To  thus 
.  raise  a  debt  assinst  him  to  the  prejudice  of  credit- 
ors, the  proof  must  be  clear,  full,  and  above  bdb- 
plcion. 

^.  Points  1,  3,  8,and  5  of  the  syllabus  in  Burt  ▼. 
nmmons,  39  W.  Va.  441,  8  S.  £.  Bep.  780,  reaf- 
firmed. 

(Hyllabus  by  the  Court) 

Appeal  from  circuit  court,  Ohio  county. 
/.  F.  Brotim,  for  appellant.     W.  J.  W. 
Cowden,  for  appellees. 

Bbannon,  J.  On  20th  of  November,  1874, 
the  Kanawha  Valley  Bank  recovered  a  Judg- 
ment in' the  circuit  court  of  Kanawha  county 
against  Charles  T.  Duling,  Herman  L.  Geb- 
bart,  and  George  W.  Atkinson,  for  9861 .92, 
and  on  the  Slst  of  March,  1885,  it  brought  a 
suit  in  equity  in  the  circuit  court  of  Ohio 
county  against  Ellen  Atkinson  and  others, 
alleging  in  its  biU  the  recovery  of  this  judg- 
ment, and  its  non-payment,  and  that  on  the 
2d  of  January,  1882,  the  United  States  Build- 
ing, Land  &  Loan  Association  of  Wheeling 
oonveyed  to  Ellen  Atkinson  a  lot  of  land  on 
Twelfth  street,  in  the  city  of  Wheeling,  for 
the  consideration  of  63,300,  and  that  said  con- 
sideration was  paid  by  George  W.  Atkinson, 
ber  husband,  out  of  his  own  funds;  that  he 
purchased  it  from  the  association,  and  that 
Ellen  Atkinson  paid  no  part  of  it,  and  that 
George  W.  Atkinson  was  largely  indebted  at 
the  time,  and  used  the  name  of  his  wife,  and 
had  the  lot  conveyed  to  ber,  to  delay,  hinder, 
and  defraud  biscNditors;  thatsaid  Atkinson, 
on  January  17,  1885,  borrowed  from  the 
Commercial  Bank  $1,500,  and  secured  it  by  a 
deed  of  trust  on  said  lot  executed  by  his  wife 
and  himself;  and  alleged  that  he  was  insolv- 
ent. The  bill  prayed  that  said  lot  be  decreed 
to  sale  for  said  debt  of  plaintiff,  and  that  the 
deed  to  Mrs.  A.  be  held  void  as  to  it.  Ellen 
Atkinson  answered,  admitting  the  debt  of 
plaintiff,  her  husband's  insolvency,  the  deed 
of  trust  to  the  Commercial  Bank  for  money 
borrowed  by  her  husband,  but  denied  that 
the  consideration  of  the  conveyance  to  her  of 
said  lot  was  paid  by  her  husband,  or  that  he 
purchased,  or  that  he  used  her  name  in  the 
conveyance  to  defraud  his  creditors,  or  that 
she  never  paid  any  consideration  deemed  val- 
uable for  the  lot.  She  averred  that  she  mar- 
ried on  8th  December,  1868,  and  when  mar- 
ried she  and  her  sister  owned  a  lot  in  Cliarles- 
ton,  vested  in  a  brother  as  trustee,  and,  she 
having  bought  her  sister's  share,  it  was  con- 
veyed to  her  21st  March,  1870;  that  on  the 
8th  February,  1871,  Bessie  Eagan,  her  sister, 
purchased  a  lot  in  Charleston,  and  on  10th 
March,  1871,  she,  Allen  Atkinson,  and  Bes- 
sie Eagan  traded  properties,  and  said  Ellen 
received  in  the  exchange  a  property  In 
Cbarleston  called  the  "Moore  Property." 
That  on  Ist  of  November,  1872,  she,  her  hns- 
band  joining  in  the  deed,  conveyed  to  Smith 
and  Gilligan  a  portion  of  said  lot  for  $4,000, 


and  on  15th  August,  1874,  conveyed  the  bal- 
ance to  A.  C.  Fellars  for  $500;  that,  with 
part  of  the  money  received  from  said  two 
pieces  of  property,  she  purchased  from  the 
Methodist  Episcopal  Church  the  parsonage 
property  in  Charleston,  paying  for  it  $2,000 
cash;  this  last-mentioned  property,  on  Feb- 
ruary 1, 1883,  she  and  her  husband  conveyed 
to  J.  D.  Fubbs  for  $1,500;  that  it  was  from 
these  transactions  witli  the  money  she  re- 
ceived fi'om  the  sales  of  her  separate  estate 
the  purchase  money  was  paid  to  the  said  as- 
sociation for  said  lot  in  Wheeling.  She  de- 
nied all  allegations  of  fraud.  George  W.  At- 
kinson answered,  admitting  the  indebtedness, 
and  his  inability  to  pay  bis  debts.  He  al- 
leged that  it  was  not  true  that  the  considerap 
tion  for  the  Wheeling  property  was  paid  by 
him,  or  that  be  used  the  name  of  his  wife  in 
its  purcbiise  to  defraud  bis  creditors,  and 
averred  that  the  consideration  for  the  proper- 
ty was  paid  wholly  with  money  belonging  to 
his  wife;  that  when  hemarried  her  sheowned 
real  estate  in  Charleston,  which  was  ex- 
changed for  other  real  estate,  from  the  sale 
of  which  $4,750  was  realized,  and  said  Wheel- 
ing property  paid  for  out  of  it.  He  admitted 
the  deed  of  trust  to  the  Commercial  Bank 
was  for  a  loan  to  him.  Depositions  were 
taken.  On  the  hearing  plaintiff's  bill  was 
dismissed,  and  it  appealed  here. 

It  is  clear  from  the  eyidence  of  George  W. 
Atkinson  and  Mrs.Atkinson  that  the  proceeds 
of  the  sale  of  her  Moore  property  went  into  his 
hands,  and  with  her  knowledge;  that  he  gave 
no  note  for  it,  or  any  memorandum  touching 
it,  to  her.  She  declined  to  receive  a  note  for 
it,  as  he  definitely  states.  No  written  account 
of  moneys  proceeiling  from  her  property, 
though  there  were  several  transactions,  or  of 
rents  arising  from  it,  was  kept  by  either  of 
them.  H?  made  no  deposit  in  bank  or  else- 
where to  her  credit,  or  to  himself  as  her 
trustee  or  agent,  or  in  any  manner  designat- 
ing it  as  a  special  fund  distinct  from  his  own 
money.  Other  moneys  he  certainly  had  dur- 
ing the  years  covered  by  the  transactions  per- 
tinent to  this  case,  for  be  was  holding  lucra- 
tive offices  under  the  United  States  govern- 
ment,— postmaster  at  Charleston,  collector  of 
internal  revenue,  and  United  States  marshal. 
— and  he  bad  a  bank  account,  as  he  speaks  of 
drawing  checks  on  bank.  Moreover,  it  can- 
not be  said  that  the  money  arising  from  the 
sale  of  her  property  or  its  rents  went  to  ac- 
quire the  Wheeling  property,  rather  than  any 
of  his  own  proper  money  derived  from  other 
sources,  for  he  mingled  it  with  his,  and  used 
it  for  years  in  his  business.  '  His  own  depo- 
sition shows  this.  He  says:  "The  $3,300 
was  paid  by  me  as  agent  for  my  wife  out  of 
her  funds,  which  I  held  in  trust  for  her." 
When  asked  how  long  he  had  held  in  trust 
funds  of  his  wife,  he  answered:  "From  the 
time  it  came  to  my  bands  from  the  sale  of  the 
Charleston  property  until  it  was  paid  over  for 
the  Wheeling  property."  Being  asked  as  to 
the  character  of  the  trust,  he  answered:  "It 
was  a  positive  understanding  between  us  that 
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the  inoii47  ^■>  bers;  that  it  should  not  be 
taken  from  ber,  but  be  forthcoming  when  her 
needs  required  it.  I  offered  to  give  her  notes, 
but  she  declined  to  receive  them,  for  the  rea- 
■on  that  she  Icnew  that  I  would  not  defraud 
ber  out  of  it,  and  the  further  reason  that 
neither  of  ua  considered  it- necessary,  in  a 
legal  point  of  view,  to  pass  notes  between 
ns. "  He  farther  said :  "  It  was  a  verbal  con- 
tract. It  was  at  varioas  times,  and,  as  I  have 
stated  above,  no  notes  were  given.  The  only 
evidence  of  the  contract  was  the  verbal  ac- 
ceptance of  it.  It  was  a  verbal  contract  Ite- 
tween  man  and  wife,  which  should  be  held 
sacred,  and  I  have  ever  regarded  it  such." 
Asked  to  state  definitely  the  times  when 
be  received  the  $4,750  which  he  admitted 
having  received  from  her  property,  he  an- 
swered: "I  cannot.  I  have  no  means  of  ar- 
riving at  the  exact  date."  When  asked  to 
state  what  be  did  with  the  money  immed- 
iately on  its  receipt,  he  says :  "I  cannot,  for 
the  Ufe  of  me,  answer  that  question."  He 
stated,  also,  that  the  money  was  received 
at  different  times,  and  be  could  not  say 
definitely  the  disposition  he  made  of  the 
money  at  the  time;  and  that  $2,000  of  it 
was  paid  on  the  Methodist  Episcopal  Church 
lot  in  Ctiarleston,  and  some  of  it  was  on  the 
purchase  of  the  lot  in  Wheeling.  He  was 
asked  to  state,  outside  of  the  $2,000  paid  the 
If ethodist  Episcopal  Church,  whatdisposition 
was  made  of  any  part  of  the  $4,750,  where  it 
was,  or  how  it  was  used,  up  to  the  time  of  the 
purchase  of  the  Wheeling  lot,  and  he  replied: 
"I  cannot  definitely  furnish  you  the  desired 
information.  I  held  it  In  my  possession,  and 
may  have  used  it  temporarily  in  some  of  my 
business  undertaking's,  but  it  was  always 
understood  that  it  should  be  forthcoming,  or 
its  equivalent,  when  needed  by  my  wife. "  He 
further  stated  that  be  held  the  money  intrust, 
and  paid  the  same  to  her  creditors  "out  of 
my  own  resources, "  either  growing  out  of  the 
funds  I  held  for  °her,  and  may  have  used  in 
my  own  affairs,  or  out  of  my  earnings  in  my 
bosinees  undertakings."  He  was  asked: 
"Can  you  not  state  more  definitely  the  im- 
mediate sources  from  which  you  got  the 
money  you  paid  for  the  property  on  Twelfth 
street  in  Wheeling?"  Heanswered:  "lean- 
not"  He  f  urtiier  stated:  "It  may  be  that  I 
borrowed  temporarily  from  A.  F.  Gibbons 
funds  to  help  make  up  a  sufiScient  sum  to 
pay  one  or  more  of  the  notes  of  my  wife 
due  for  the  purchase  money  of  the  property 
mentioned  in  the  bill.  I  have  stated  over 
and  over  again  that  I  had  received  from  my 
wife  in  trust  for  her,  and  as  her  agent,  a 
sum  or  sums  of  money  greater  than  the 
amount  paid  by  ber  in  the  purchase  of  the 
property  mentioned  in  the  bill,  and  that  the 
money  so  received  from  her  was  held  by  me 
in  trust  for  her,  and  frequently  used  by  me  in 
my  personal  transactions,  but  when  the 
money  was  required  by  her  it  was  always 
forthcoming."  He  waa  asked.  "Was  the 
money  held  by  you  in  trust  for  your  wife  so 
bdd  or  placed  that  you  could  distinguish  it 
v.98.B.no.S— 12 


from  your  own  money?"  and  answered.  "It 
was  not,  in  the  general  handling  of  it,  butat 
all  times  I  kept  a  careful  account  of  the  same, 
so  that  I  could  at  any  time  answer  the  ques- 
tion as  to  how  much  of  ber  funds  I  had  in 
my  possession."  When  asked  when  and  how 
the  account  was  kept,  and  where  it  was  then, 
he  answered:  "The  transactions  involved 
only  real  estate,  and,  when  a  piece  of  property 
was  sold,  the  amount,  of  course,  was  known 
to  both.  It  was  therefore  a  very  easy  matter  to 
keep  track  of  the  amounts  without  keeping  a 
written  record.  I  do  not  remember  whether 
either  of  us  ever  made  any  entry  of  these 
transactions  in  writing.  There  never  was  a 
time,  however,  when  it  was  not  known  to 
both  of  us  the  exact  amount  I  held  for  her." 
He  then  stated  he  owed  her  a  balance  ct 
$350.  exclusive  of  Interest.  He  was  then 
asked  to  state  the  receipts  and  disbursements, 
and  replied :  "  I  received  $4,750  from  the  sale 
of  the  Capitol-Street  property.  I  paid  $2,000 
for  the  Methodist  Episcopal  Church  parson- 
age.  This  left  a  balance  in  my  bands  to  ber 
credit  of  $2,750.  I  received  from  the  sale 
of  the  parsonage  property  $1,500.  Thia 
would  make  '$4,250  of  her  money  which  I 
held  in  trust.  I  paid  for  her  on  the  property 
mentioned  in  the  bill  $3,300.  This  would 
leave  a  balance  due  her  of  $950.  Deducting 
from  this  the  amount  paid  by  her  on  the 
Mountain  Lake  propertiy,  $500,  would  leave 
a  balance  to  her  credit  of  $450.  You  will 
see  from  my  last  answer  I  made  a  clerical  er- 
ror  of  $100  when  I  said  $350. "  He  was  then 
asked  if  the  above  moneys  constituted  all  that 
he  held  in  trust  for  his  wife,  and  he  answered: 
"I  presume  it  does  not,  although  I  cannot 
now  think  of  any  sum."  His  wife  stated 
that  he  collected 'rents.  He  further  stated 
tliat  bis  wife  did  not  directly  exercise  direc- 
tion or  control  as  to  any  property  held  in  trust 
for  her,  but  always  felt  that  ber  funds  would 
be  forthcoming  "at  her  call,  should  I  live, 
without  any  note  or  bond,  and,  if  I  should 
die,  1  carry  enough  life  insurance  to  make 
her  comfortable. "  When  asked  where  he  got 
the  $500  cash  payment  on  the  Wheeling  lot 
he  answered:  "I  cannot  answer  that  ques- 
tion, as  I  do  not  remember."  When  asked 
where  he  got  the  money  to  pay  the  second  $500 
payment,  be  answered:  "I  cannot  answer 
that  definitely,  as  I  kept  no  separate  accounts 
from  whom  I  received  funds  due  me  from 
persons  with  whom  I  had  business  transac- 
tions." He  made  the  same  answer  as  to  the 
third  $500  payment.  When  asked  by  whom 
a  further  $500  payment  was  made,  be  an- 
swered: "My  recollection  is,  I  paid  it  as 
the  agent  of  my  wife."  These  quotations 
furnish,  substantially,  the  case  as  put  by  the 
defendant  G.  W.  Atkinson.  Tiie  defense 
rested  on  the  evidence  of  6.  W.  Atkinson  and 
wife. 

It  cannot  be  said  that  the  specific  money 
from  ber  property  was  paid  on  the  purchase 
of  the  Wheeling  proper^.  It  came  from  his 
general  funds.  He  denominates  it  a  "trust." 
He  may  honestly  so  regard  it,  but  to  merely 
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denominate  it  a  "trnat"  does  not  make  it  a 

triiBt,  unless  tiie  facts  in  law  make  it  one. 
A  tiust  mnst  Iiave  a  definite,  certain  subject- 
matter.  Hill,  Tmstees,  44.  The  trust  will 
not  be  executed  unless  the  precise  nature  »in 
be  ascertained.  It  must  tiave  a  specific,  cer- 
tain object,  if  express.  1  Perry,  TrnstB,  §  83. 
Mrs.  Atkinson  says:  "At  my  own  request, 
my  husband  took  ciiarge  of  my  money,  to  keep 
it  for  me.  I  knew  he  would  be  a  m  uch  safer 
person  to  have  care  of  it  than  I.  I  don't 
know  anything  about  how  it  was  used.  He 
had  it  for  me.  He  pledged  himself  that  at 
any  time  I  wanted  it  to  invest  in  a  home  it 
would  be  forthcoming.  He  pledged  himself 
solemnly  to  that. "  But  is  this  any  more  than 
•  loan,  viewed  in  the  most  favorable  light, 
from  her?  A  deposit  for  safe-keeping  until 
called  forV  He  was  not  chaiged  with  select- 
ing and  buying  a  home.  No  speci  fie  instruc- 
tion of  that  kind  was  given  him  by  her,  nor 
any  undertaking  on  bis  part  to  do  so,  even 
according  to  her  evidence.  He  was  not  a 
trustee  to  invest  the  fund.  But  when  the 
question  was  propounded  to  him,  "What  was 
the  cbaiacter  of  tiie  trust  on  which  you  held 
the  money  V  bis  answer  was:  "It  was  a  posi- 
ttve  understanding  between  us  that  the  money 
was  hers,  that  it  should  not  be  taken  from 
her,  and  that  it  should  be  forthcoming  when 
her  needs  required  it. "  He  specifies  no  par- 
ticular trust  of  legal  outline  or  certainty, 
with  a  specific  object  in  view,  and  he  does 
not  say  with  Mrs.  A.  that  he  pledged  himself 
to  liave  the  money  when  she  should  want  a 
home.  The  most  that  can  be  said  of  it  is 
that  George  W.  Atkinson  was  a  mere  holder 
or  loanee  of  this  money.  And  here  it  is 
proper  to  say  that  the  contention  that  a  trust 
eKisted  is  not  set  up  in  either  of  the  answers 
of  George  W.  and  Ellen  Atkinson ;  the  posi- 
tion taken  by  way  of  defense  in  them  being 
that  the  WheiaUng  property  was  paid  for,  not 
by  George  W.  A&inson,  but  by  the  proceeds 
of  the  sale  of  her  separate  estate,  and  neither 
answer  alleges  that  the  money  therefrom 
went  into  the  hnslxind's  hands  by  way  of 
trust  for  any  purpose.  It  is  first  found  in 
the  depositions,  but  the  depositions  cannot  be 
read  to  support  a  trust  not  set  up  in  the  an- 
swers, for  the  rule  of  pleading  is  that  the 
allegata  «t  probata  must  both  exist  and  cor- 
respond, and  the  probata  can  perform  no 
function  unless  preceded  by  allegata.  Mat- 
ters not  charged  in  the  bill  or  averred  in  the 
answer  cannot  be  considered  on  the  hearing. 
Hunter's  Ex'rs  t.  Hunter,  10  W.  Va.  321. 
Could  it  be  regarded  a  trust  for  the  purchase 
with  her  particular  fund  of  the  Wheeling  lot, 
the  case  would  have  more  strength,  especially 
as  to  limitation .  Can  we  uphold  it  as  a  loan  ? 
Wells,  Mar.  Wom.  §  370,  p.  371,  on  the  au- 
thority of  Schaffner  v.  Renter,  37  Barb.  49, 
and  Savage  v.  O'Keil,  44  N.  Y.  298,  says: 
"As  to  loans  between  them,  it  has  been  held 
that  where  a  conveyance  made  by  a  husband 
to  •  wife  is  only  a  fair  equivalent  for  money 
bonowed  of  her,  and  is  free  from  actual 
tnnd,  although  executed  after  the  debt  has 


been  ineomd  by  him.  It  is  supported  by  tha 
antecedent  equitable  obligation  to  pay  it,  and 
in  legal  effect  relates  back  to  the  time  of  the 
loan,  so  as,  of  course,  to  cut  out  any  inter- 
vening creditor  of  the  husband.  Being  equi- 
tably bound  to  pay,  he  may  do  so  voluntarily, 
either  in  moneyor  other  property ;  and,  if  a 
creditor  undertakes  to  impeach  it,  the  burden 
is  on  him  to  show  mala  fides;  that  is,  where 
a  loan  or  the  indebtedness  of  the  husband  to 
the  wife  is  prima  faeie  established;  for, 
where  a  wife  claims  adebtdue  her,  she  must, 
like  any  other  person,  show  it  in  some  way. " 
And  in  French  v.  Motley,  63  Me.  826,  it  is 
held  that  other  creditors  of  a  husband  cannot 
complain  if  he  prefers  to  discharge  a  debt  to 
her  rather  than  to  them.  So  in  Bank  t. 
Kimble,  76  Ind.  195,  this  position  is  said  to 
be  well  settled  in  that  state  by  several  cases. 
So  in  Steadman  v.  Wilbur,  7  B.  I.  481. 

To  the  general  proposition  that  if  a  clearly 
valid,  subsisting  debt  in  favor  of  a  wife  were 
fully  proven,  he  might  pay  it,  or  prefer  in 
payment  of  It  to  pay  another  for  conveyance 
to  her  of  property  in  discharge  of  liis  indebt- 
edness to  her,  I  would  accede.  But  it  is  to 
l>e  noted  that,  under  the  rule  above  extracted 
from  Wells,  a  loan,  a  distinctive  loan,  as  dia- 
tinguished  from  a  gift,  mnst  be  established. 
In  the  Bhode  Island  case,  which  is  as  liberal 
as  any  towards  the  wife  in  this  matter,  it  is 
held  that  "the  law  will  not,  from  the  mere 
delivery  by  her  of  her  money  to  him,  or  from 
the  permitted  receipt  by  him  of  her  separate 
income,  imply  a  promise  by  him  to  repay  her, 
but  will  require  more, — either  an  expresia 
promise  or  circumstances  to  prove  that  in 
such  matter  they  dealt  with  each  other  aa 
debtor  and  creditor."  The  chief  justice,  in 
delivering  the  opinion  in  that  case,  says: 
"She  cannot,  when  her  husband  becomes  in- 
solvent, convert  into  debts,  as  against  his 
creditors,  former  deliveries  to  him  of  her 
money  or  other  property,  or  permitted  re- 
ceipts by  him  of  the  income  or  proceeds  of 
sale  of  her  separate  estate,  which  at  the  time 
of  such  delivery  or  receipt  were  intended  by 
her  as  gifts,  to  assist  him  in  ills  business,  or 
to  pay  their  common  expenses  of  living;  and, 
considering  the  relation  between  them,  the 
law  would  not,  merely  from  such  delivery  or 
receipt,  imply  a  promise  on  his  part  to  repay 
or  replace,  as  in  cases  not  thus  related,  bnt 
would  require  more,  either  in  express  prom- 
ise or  circumstances,  to  prove  that  in  these 
matters  they  had  dealt  with  each  other  as 
debtor  and  creditor."  So  held,  also,  in 
Edelen  ▼.  Edelen,  11  Md.  415.  It  would  be 
exceedingly  dangerous  to  the  business  world 
to  have  a  loose  principle  in  this  matter,  and 
would  open  a  wide  door  for  the  defeat  of 
honest  creditors.  A  husband  and  wife  em- 
bark on  the  voyage  of  life  together,  expecting 
to  meet  the  waves  together,  devoting  to  the 
support  of  themselves  and  children,  and  to 
his  success,  their  common  efforts  and  their 
several  means.  She  is  always  willing,  from 
affecti<m  tor  her  husband  and  interest  In  his 
■Buocess,  to  extend  liim  the  help  of  her  means, 
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bis  business  Interests  being  in  a  large  sense 
her  interests,  slie  never  expecting  any  return 
of  the  means  she  commits  to  his  bands;  and 
if,  after  he  has  had  those  means  employed  in 
his  business  for  years,  mingled  indiscrimin- 
ately with  his,  it  were  permitted  her,  when 
'  misfortune  overtakes  him,  to  raise  up  loans 
to  the  prejudice  of  bis  creditors,  and  support 
them  by  his  own  and  her  evidence,  after 
creditors  bad  trusted  him  in  total  ignorance 
of  sncb  loans,  and  allow  him  to  use  his 
means  in  purchasing  real  estate  in  her  name, 
a  wide  road  would  be  laid  out  for  the  promo- 
tion of  wrong  against  honest  creditors.  Bet- 
ter that  there  should  be  individnal  cases  of 
hardship  than  that  such  dangers  should  stand 
in  the  way  of  the  business  world.  If  any  one 
must  suffer,  better  that  even  the  helpless  wo- 
man suffer  tfaan  honest  creditors  whose  means 
or  property  were  perhaps  consumed  in  fur- 
nisldng  shelter,  food,  and  raiment  to  the 
wife  and  her  children.  In  this  case  the  hus- 
band bad  had  the  proceeds  of  the  sale  of  the 
Moore  property,  except  what  was  invested  in 
the  church  lot,  some  of  it  8,  some  9,  some  10 
years  nearly,  before  the  purchase  of  the 
Wheeling  lot,  and  bis  wife's  right  of  action 
for  it  as  a  loan  had  become  barred.  In  Craw- 
ford V.  Carper,  4  W.  Va.  56,  where  a  party 
I»d  given  a  note  to  bis  father-in-law  for 
money  and  property  advanced  at  different 
times,  for  which  no  notes  were  taken,  and  of 
which  no  account  was  kept,  and  judgment 
was  confessed  on  the  note,  and  snch  note  and 
Judgment  were  attacked  by  creditors  for 
fraud,  and  were  overthrown,  Bbown,  presi- 
dent of  this  court,  without  passing  on  the 
question  whether  it  was  a  Just  debt  or  not, 
but  waving  it  as  unnecessary,  said:  "These 
debts  thus  acknowledged,  and  for  which  the 
note  was  given  and  J  udgment  confessed,  were 
all  barred  by  the  statute  of  limitations.  And 
while  it  was  all  very  right,  if  they  were  just 
and  real,  that  they  should  be  paid  as  l>etween 
the  parties,  yet  still  the  imiwrtant  question 
remains  whether,  under  the  circumstances  of 
the  case,  it  conld  be  done  so  as  to  intercept 
the  other  bona  flde  creditors,  whose  debts 
were  not  so  l>arred.  And  I  am  free  to  say  I 
tiiink  it  could  not,  because  it  comes  clearly 
within  the  first  section  of  chapter  118,  Code 
of  1860,  and  is  just  such  a  case  as  it  was  the 
intention  ol  the  statute  to  prohibit."  Here 
the  husband  mingled  the  wife's  money  with 
his  own ;  no  note  was  ever  given  by  him  to 
her;  no  account  kept;  and  he  used  it  in  his 
basineas.  He  collected  some  rents  from  the 
realty,  as  his  wife  sajrs,  and  no  account  is 
kept.  This  is  all  right — as  between  husband 
and  wife,  very  natural;  but  it  does  not 
answer  the  rigid  requirements  of  the  law 
when  the  wife,  after  her  husband's  insolv- 
ency, seeks  to  set  up  indebtedness  in  her 
favor.  And,  again,  the  fact  that  the  wife  in 
1886  nnited  in  a  deed  of  trust  conveying  the 
Wheeling  property  to  secure  the  large  sum  of 
•1,500,  purely  a  loan  by  the  bank  to  her  bus- 
band,  tends  to  confirm  the  idea  that  it  was 
sabstantially  his  property. 


A  line  of  decisions  in  our  state,  made  up 
of  many  well-considered  cases,  goes  far  in  be- 
half of  creditors  against  fraudulent  convey- 
ances, and  there  is  perhaps  no  state  in  the 
Union  whose  decisions  go  farther  to  vindi- 
cate the  rights  of  honest  creditors  over  such 
conveyances,  especially  between  relatives, 
and  more  especially  between  husband  and 
wife.  ■  In  Burt  v,  Timmons,  29  W.  Va.  441, 
2  S.  £.  Rep.  780,  it  is  held  that  as  to  a  "  trans- 
action between  father  and  child,  husband 
and  wife,  brother  and  sister,  or  between  oth- 
ers between  whom  there  exists  a  natural  and 
strong  motive  to  provide  for  a  dependent  at 
the  expense  of  honest  creditors,  if  such  trans- 
action be  impeached  as  fraudulent,  may  be 
shown  to  be  fraudulent  by  less  proof,  and  the 
party  claiming  the  benefit  of  such  transaction 
is  held  tea  fuller  and  stricter  proof  of  its 
justice  and  of  the  fairness  of  the  transaction, 
after  it  is  shown  to  be  pHma  facie  fraudu- 
lent, than  would  be  required  if  the  transac- 
tion was  between  strangers."  And  tliat 
"when  a  wife  purchases  land  or  other  prop- 
erty the  burden  is  on  her  to  prove  distinctly 
that  she  paid  for  the  land  or  other  property 
with  funds  not  furnished  by  her  husband. 
Evidence  that  she  purchased  amounts  to 
nothing,  unless  it  is  acKwmpanied  with  clear 
and  full  proof  that  she  paid  for  it  with  funds 
furnished  by  some  one  other  than  her  bus- 
band."  And  the  court  also  held  that  "a  trans- 
fer of  property,  either  directly  or  indirectly, 
by  an  insolvent  husband  to  his  wife,  is  justly 
regarded  with  suspicion,  and  unless  it  clearly 
appears  to  have  been  entirely  free  from  in- 
tent to  withdraw  the  property  from  the  hus- 
band's creditors,  or  the  presumption  of  fraud 
be  overcome  by  satisfactory  affirmative  proof, 
it  will  not  be  sustained."  Herzog  v.  Weiler, 
24  W.  Va.  199;  McMasters  v.  Edgar,  22  W. 
Va.  678;  and  other  cases  of  same  general 
principle,  might  l>e  cited.  Particularly  in 
McGinnis  v.  Curry,  13  W.  Va.  29,  where  a 
transaction  by  which  the  proceeds  of  the  s<ile 
of  the  wife's  land  went  to  his  bands  was  held 
to  be  a  gift  by  her,  not  a  loan,  there  is  a 
strong  leaning  towards  the  position  that 
where  a  vrife  allows  the  proceeds  of  the  sale 
of  her  separate  estate  to  go  into  the  husband's 
bands,  and  so  remain  for  years,  especially 
when  he  uses  and  invests  it  in  business,  it  is 
to  lie  taken  that  the  parties  did  not  d^  as 
debtor  and  creditor,  that  they  did  not  con- 
template the  creation  of  debt,  but  a  gift  rath- 
er than  a  loan.  I  may  say  that  I  have  strug- 
gled hard  to  sustain  this  conveyance,  but 
under  the  facts  of  this  case,  and  the  decisions 
referred  to,  considering  their  letter  and  spir- 
it, I  find'  myself  unable  to  do  so.  Our  de- 
cisions are  rigid,  it  must  be  admitted,  but  on 
the  whole  are  right  and  promotive  of  the 
higheet  good  faith  (uberrima  fide*)  between 
debtor  and  creditor,  and  should  not  be  re- 
laxed. 

Beferenceis  made  by  counsel  for  plaintiff  to 
the  fact  that  Mrs.  A.'s  earnings  went  to  pay 
her  sister  for  her  interest  in  the  home  prop- 
erty, which  was  exchanged  by  Mrs.  A.  for 
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the  Moore  property,  and  that  snch  earnings 
were  the  property  of  the  husband,  and  that, 
as  the  Moore  property  entered  into  the  pur- 
chase of  the  Wheeling  lot,  such  earnings  may 
be  followed  up.  Such  earnings  would  be  the 
husband's.    Bailey  v.  Gardner,  5  S.  E.  Rep. 

636,  31  W.  Va. .    So  the  ready  money 

which  she  owned  at  marriage,  and  the  fur- 
niture which  she  sold,  which  money,  furni- 
ture, and  earnings  went  to  acquire  the  sis- 
ter's half  in  the  home  property,  would  be  the 
husband's.  But  on  March  21, 1870,  the  home 
property  was  conveyed  to  Mrs.  A.,  and  it 
does  not  appear  that  the  plaintiff's  or  any 
debt  then  existed  against  the  husband,  and 
he  could  lawfully  allow  such  earnings,  fur- 
niture, and  money  to  be  invested  for  her  use; 
he  could  give  it  to  her.  True,  the  fact  may 
not  be  wholly  irrelevant,  to  be  considered 
with  the  other  circumstances,  in  determining 
whose  property  is  the  Wheeling  lot,  but  Its 
weight  does  not  seem  to  be  important.  The 
decree  complained  of  is  to  be  reversed,  with 
costs,  against  Atkinson  and  wife,  and  the 
cause  remanded  to  the  circuit  court  of  Ohio 
county,  with  instructions  to  ascertain  the 
amount  of  the  debt  of  the  Commercial  Bank 
under  its  deed  of  trust,  which  appears  to  have 
priority,  and  enter  a  decree  subjecting  the 
said  lot  on  Twelfth  street.  Wheeling,  to  said 
Commercial  Bank's  debt  and  plaintiff's  judg- 
ment in  the  bill  mentioned,  and  for  further 
proceedings. 

Sntdsb,  p.,  and  English,  J.,  concurred. 
Obeen,  J.,  absent. 


(32  W.  Va.  M4) 

FiDEUTT  Ins.,  T.  ^  8.  D.  Co.  v.  Shenan- 
doah Val.  B.  Co. 

(Supreme  Court  of  AppeaU  of  Weft  Virginia. 
Feb.  85, 1889.) 

COKFO&t.TIOK8  —  CONTBACTS— MOBTOAOBS— Nonca 

— Rblbasb — Trustees. 

1.  Where  the  contract  at  a  corporation  purports 
to  be  sealed  with  its  corporate  seal,  aod  itiB  proven 
to  be  Bigned  by  the  proper  agente  of  the  corpora- 
tion, the  presumption  u  that  the  seal  was  afflxed 
by  the  proper  authority,  and  such  contract  will  be 
held  valid  nntU  the  contrary  is  shown. 

8.  The  presumption  of  anthority  to  affix  the  oor- 
porate  aeal  to  a  contract  will  not  be  overcome  by 
the  mere  fact  that  no  vote  of  the  directors  anthor- 
islng  it  is  shown. 

8.  notice  to  a  tmstee  is  notice  to  the  cestui  que 
truat;  and  this  rule  applies  to  trustees  under  an 
ordinary  mortgage  made  by  a  railroad  company  to 
secure  we  holders  of  bonds  issued  under  it. 

4.  Where  a  subsequent  purchaser  has  actual 
notice  that  tlie  property  in  question  waa  incum- 
bered or  afleoted,  ne  is  ohairged  constructively 
with  notice  of  all  uie  facts  and  Instruments  to  the 
knowledge  of  which  he  would  have  been  led  by  an 
Inquiry  into  the  incumbrance  or  other  oiroumstaDoe 
affecting  the  property  of  which  he  had  notice. 

8.  An  entry  of  satisfaction  by  the  mortgagee, 
after  he  has  parted  with  his  Interest  in  tne  se- 
curity, will  not  discharge  the  mortgage  in  favor  of 
one  who  had  acquired  an  Interest  in  the  land  be- 
fore the  discharge  was  made. 

6.  A  mortgage  is  executed  by  a  railroad  company 
on  ita  property  to  secure  bonds  to  be  issued  there- 
under, wnloh  provides  that  upon  the  full  payment 
of  all  said  bonds  at  maturity  the  trustee  shall  re- 
lease the  same.    Before  the  maturity  of  the  bonds, 


they  are  surrendered  to  the  tmatee,  upon  an  agree- 
ment that  other  bonds  to  be  issued  under  a  subse- 
quent mortgage  are  to  be  substituted  for  tbem. 
The '  trustee,  without  substituting  such  other 
bonds,  executed  a  release  of  the  mortgage,  stating 
therein  that  all  the  bonds  "had  been  surrendered.  * 
The  railroad  was  not  in  a  condition  to  anticipate 
the  payment  of  Its  bonds,  and  had  executed  several 
other  mortgages  to  take  up  bonds  issued  under 
former  mortgages.  Held,  these  facta  and  <drcnm- 
Btances  were  sufficient  to  charge  a  subsequent 
mortgagee  with  notice  of  the  terms  and  conditionB 
upon  which  the  bonds  under  said  released  mort- 
gage had  been  surrendered,  and  he  takes  subject 
to  the  rights  of  those  entitled  to  the  bonds  under 
said  agieemenL 

7.  l%e  trustee  can  only  do  with  the  trust  prop- 
erty what  the  deed,  either  in  express  terms  or  by 
necessary  implication,  authorises  him  to  do. 

8.  The  cancellation  of  a  mortgage  on  the  record 
is  only  piiimafaele  evidence  of  its  discharge,  and 
the  owner  may  prove  that  the  cancellation  was 
done  by  fraud,  accident,  or  mistake,  and,  if  he  does 
this,  his  rights  will  not beaffeetedbytheimproper 
cancellation  of  it^ 

9.  Where  the  road  of  a  ratlroad  company  passes 
into  two  states,  in  each  of  whioh  it  is  a  aomeatio 
corporation,  and  the  trustee  in  a  mortgage  upon 
the  whole  road  first  brings  a  suit  in  one  state  to 
foreclose  the  mortgage,  and  afterwards  brings  (w 
ancillary  suit  in  the  other  state  for  the  same  pur- 
pose, the  plaintiff  in  said  suits  cannot  object  to  or 
prevent  a  lien  creditor  of  the  railroad  oompony, 
who  has  not  filed  his  claim  in  the  first  suit,  from 
intervening  in  the  second  to  establish  his  lien. 

(SyUabue  by  the  Court.) 

Appeal  from  circuit  court.  Jefferson  county 
MoDoTuUd  tt  Moore  and  D.  B.  Lucas,  foi 
appellants.     W.  H.  Travers,  W.  J,  Robert- 
ton,  J.  O.  BulUtt,  ffeo.  B.  Caldwell,  and 
Frank  P.  Clark,  for  appellees. 

Sntder.  p.  Appeals  from  two  decrees  of 
the  circuit  court  of  Jefferson  county. — the 
one  pronounced  November  29,  1887,  in  the 
suit  of  J.  Garland  Hurst,  administrator  of 
H.  H.  Cruralish,  deceased,  suing  on  behalf  of 
himself  and  all  other  stockholders  of  the  Cen- 
tral Improvemen  t  Company,  against  the  Shen- 
andoali  Valley  Railroad  Company;  and  the 
other  pronounced  September  11,  1888,  in  the 
suit  of  the  Fidelity  Insurance,  Trust  &  Sale- 
Deposit  Company,  trustee,  against  the  said 
Shenandoah  Valley  liailroad  Company.  Aa 
the  record  is  voluminous  and  the  facts  com- 
plicated, an  understanding  of  the  questions 
to  t>e  detorrained  may  be  facilitated  by  first 
giving  a  brief  statement  of  some  of  the  prom- 
inent facts  Kppeariug  in  the  record. 

The  Shenandoah  Valley  Railroad  Company 
was  organized  in  May,  1870,  under  acts  of 
the  legislatures  of  the  states  of  Virginia, 
West  Virginia,  and  Maryland,  for  the  pur- 
pose of  constructing  itnd  operating  a  railroad ; 
and  the  road,  as  constructed  by  it,  now  ex> 
tends  from  Hagerstown,  in  the  state  of  Mary- 
land, through  Jefferson  county,  in  West  Vir- 
ginia, to  the  city  of  Roanoke,  in  the  state  of 
Virginia.  The  Central  Improvement  Com- 
pany was  organized  in  July,  1870,  under  an 
act  of  the  legislature  of  the  state  at  Pennsyl- 
vania, passed  April  9, 1870,  for  the  purpose 
of  constructing  any  work,  public  or  private, 
and  for  other  purposes.  Three  written  con- 
tracts were  entered  into  between  the  improve- 
ment and  said  railroad  companies,  designated 
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as  contracts  Nos.  1,  2,  and  3.  No.  1,  dated 
August  9,  1870,  was  for  the  construction  at 
the  railroad  by  said  improvement  companj 
from  Shepherdstown  to  Big  Lick,  (now  Bo- 
anoke  city,)  a  distance  of  233  miles,  the  work 
to  be  completed  by  August  10.  1872,  at  the 
price  of  $35,000  per  mile  of  track  laid,  pay- 
able in  first  and  second  mortgage  bonds  of 
the  said  railroad  company,  and  certain  county 
bonds,  as  the  work  progressed.  No.  2,  dated 
August  1,  1872,  was  practically  a  substitute 
for  No.  1,  and  provided  for  the  construction 
of  the  railroad  from  Shepherdstown  to 
Waynesboro,  a  distance  of  only  140  miles, 
and  fixed  October  1, 1874,  as  the  time  for  the 
completion  of  the  work.  No.  3,  dated  April 
23,  1873,  was  supplemental  to  contract  No. 
2,  and  conferred  upon  the  improvement  com- 
pany the  power  to  vote  a  large  amount  of 
the  stock  of  said  railroad  company.  On  Oc- 
tober 15, 1872,  tlie  said  railroad  company  ex- 
ecuted to  J.  Edgar  Thompson,  trusteie,  a  first 
mortgage  on  its  road  and  francldses  between 
Shmberdstown  and  Waynesboro,  to  secure 
$3,750,000  of  first  mortgage  7  per  cent,  gold 
bonds,  being  $25,000  per  mile  of  the  toad. 
During  the  month  of  September,  1873,  $781,- 
000  of  these  bonds  were  issued,  and  delivereid 
to  said  improvement  company  on  account  of 
its  contracts  for  the  construction  of  said  rail- 
toad;  and  of  these  bonds  $250,000  were  sub- 
sequently delivered  by  the  improvement  com- 
pany to  the  Pennsylvania  Bailtoad  Company 
as  collateral  security  for  loans  made  by  the 
latter  to  the  improvement  company;  leaving 
in  the  hands  of  the  improvement  company 
the  balance  of  $531,000  of  said  bonds.  On 
January  7, 1873,  a  resolution  was  passed  by 
the  stockliolders  of  the  improvement  com- 
pany authorizing  its  president  and  treasurer 
to  dispose  of  the  securities  receivable  nnder 
its  contract  with  the  said  railroad  company. 
Work  on  the  railroad  was  abandoned  by  the 
improvement  company  in  the  fall  of  1873, 
and  never  afterwards  resumed  by  it.  Jeffer- 
son county,  on  t>ehalf  of  itself  and  the  other 
stockholders  of  the  Shenandoah  Valley  Rail- 
toad  Company,  in  April,  1874,  Sled  its  bill 
in  the  circuit  cobrt  of  Clarke  county,  Va.,  to 
set  aside  the  aforesaid  contracts,  Nos.  1,  2, 
and  3,  between  the  said  railroad  company  and 
the  improvement  company.  A  final  d'ecree 
was  entered  in  this  suit  on  Deceml)er8, 1874, 
whereby  said  contracts  Nos.  2  and  3  were  set 
aside  and  declared  void,  but  the  court  refused 
to  set  aside  contract  No.  1.  In  December, 
1876,  an  attachment  suit  in  equity  was 
brought  in  the  circuit  court  of  Warren  county 
Ta.,  by  J.  T.  Gri£Btb,  suing  in  the  name  of 
H.  H.Crumlish  for  his  use,  against  the  Cen- 
tral Improvement  Company  and  the  Shenan- 
doah Valley  Railroad  Company,  to  attach 
whatever  stock  might  be  held  by  the  improve- 
ment company  in  the  said  railroad  company, 
and  any  indebtedness  due  from  the  latter  to 
the  former,  to  satisfy  a  debt  due  to  the  plain- 
tiff from  the  said  improvement  company  on 
account  of  work  done  for  the  latter  in  the 
construction  of  said  railroad.  The  suit  was 
afterwards  transferred  to  the  circuit  court  at 


Qarice  county,  and  referred  to  a  coramiss;on- 
W,  who  made  a  report  holding  that  the  $781,- 
000  of  bonds  aforesaid  had  b^n  delivered  by 
tbe  railroad  company  to  the  improvement 
company  under  the  said  contracts  Nos.  2  and 
3.  which  had  been  set  aside  and  declared  void 
in  the  aforesaid  Jefferson  county  suit,  and 
that  the  said  delivery  was  void.  In  Decem- 
ber, 1878.  an  amended  bill  was  filed  by  Grif- 
fith, in  which  he  averred  that  the  said  bonds 
bad  been  delivered  under  said  contract  No. 
2,  which  had  been  declared  void,  and,  con- 
sequently, the  said  delivery  was  without  an- 
thority  and  void,  and  the  debt  which  these 
bonds  had  been  transferred  to  pay  was  still  a 
subsisting  debt  due  from  the  said  railroad 
company  to  tbe  improvement  company,  and 
liable  to  the  plaintiff's  attachment.  In  Jan- 
uary, 1880,  Orifflth,  on  ttehalf  of  himself  and 
tbe  other  creditors  of  the  improvement  com- 
pany wbo  bad  by  petition  made  themselves 
plaintiffs,  filed  a  petition  in  the  suit,  in  which 
it  is  aTened  "that  all  these  bonds  thus  issued 
($781,000)  have  been  returned  and  canceled, 
and  the  mortgage  securing  them  bas  been  re- 
leased, and  they  have  hem  aul>stituted  by  a 
like  number  of  Imnds  issued  under  a  second 
mortgage,  recorded,  for  $15,000  per  mile. " 

On  May  18, 1880,  the  court  entered  a  de- 
cree in  favor  of  the  plaintiff,  Oriffith,  against 
the  Central  Improvement  Company  for 
$8,826.33,  and  ordered  the  sale  of  5,000  shares 
of  stock  of  the  Shenandoah  Valley  Railroad 
Company,  held  by  tbe  improvement  com- 

Eany  at  the  time  the  attachment  was  sued  out 
yGrifBth,  to  pay  said  sum;  and  the  court 
being  of  opinion  that  the  improvement  com- 
pany had,  subject  to  the  lien  of  the  attach- 
ment of  GriflSth,  and  before  the  filing  of  the 
petition  and  amended  bill  making  the  gen- 
eral creditors  parties,  made  a  valid  assign- 
ment of  tbe  said  stock  to  the  Pennsylvania 
Railroad  Company,  it  denied  tbe  relief  prayed 
for  by  the  general  creditors,  and  the  amended 
bill,  so  far  as  it  asked  relief  in  their  l>ehalf, 
was  dismissed.  From  this  decree,  and  other 
decrees  subsequently  rendered  in  other  suits 
heard  with  this  suit,  an  appeal  was  taken  to 
the  supreme  court  of  appeals  of  Virginia,  and 
the  said  decree  of  Mav  18, 1880,  was  affirmed. 
Railroad  Co.  v.  Griffith,  76  Va.  913.  By  an 
agreement  dated  April  29,  1878,  tbe  said  im- 
))rovement  company  agreed  to  surrender  to 
the  said  railroad  company  all  the  first  mort- 
gage bonds  held  by  it  upon  the  terms  set 
forth  in  said  agreement.  On  January  1, 
1879,  the  said  railroad  company  executed  a 
mortgage  on  its  railroad  and  franchises  to 
the  Farmers'  Loan  &  Trust  Company  to  se- 
cure $2,250,000  of  first  mortgage  bonds.  On 
August  25,  1878.  W.  H.  Traver^,  as  substi- 
tuted trustee,  in  the  aforesaid  mortgage  of 
October  15,  1872,  executed  a  release  of  said 
mortgage.  The  railroad  company,  by  a  mort- 
gage dated  July  1,  1871,  but  which  was  in 
fact  executed  in  September,  1879,  and  re- 
corded October  6, 1879,  conveyed  its  road  and 
franchises  to  W.  H.  Travera,  trustee,  to  se- 
cure $1,500,000  of  second  mortgage  bonds; 

being  $10,000  per  mile  on  its  road  f  romSb«|k> 
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heMBtown  to  Waynesboro.  The  aforesaid 
mortgagee  of  July  1,  1871,  (1879.)  and  of 
January  1, 1879,  were  subsequently  released, 
the  former  l^  deed  of  May  6, 1880.  and  the 
latter  by  deed  of  Oct.  2. 1880.  On  AprU  1 
1680,  the  railroad  company  executed  a  mort- 
gage to  the  plaintiff,  the  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Company,  trustee,  on 
all  its  property,  to  secure  fliat  mortgage 
bonds  to  be  Issued  at  the  rate  of  $15,000  per 
mile  of  completed  road,  and  $10,000  of  bonds 
additional  for  each  mile  of  double  track.  On 
the  next  day,  April  2, 1880,  the  said  railroad 
company  executed  to  the  same  trustee,  on  all 
its  property,  another  mortgage,  to  secure  sec- 
ond mortgage  bonds  at  the  rate  of  $10,000 
per  mile  of  its  road.  On  April  5,  1881,  the 
said  railroad  company  executed  to  the  same 
trustee  another  mortgage,  known  as  the 
"General  Mortgage,"  to  secure  bonds  to  be 
issued  at  a  rate  not  exceeding  $25,000  per 
mile  of  its  road.  By  deed  of  release,  dated 
July  30. 1881,  the  Fidelity  Insurance,  Trust 
&  Safe-Deposit  (Company  released  the  afore- 
said mortgage  of  April  2,  1880.  The  rail- 
road company  on  February  12,  1883,  exe- 
cuted another  mortgage,  known  as  the  "In- 
come Mortgage,"  on  iSl  its  property  and  the 
income  of  Its  road,  to  the  plaintiff,  the  Fi- 
delity Insurance,  Trust  ft  Safe-Deposit  Com- 
pany, trustee,  to  secure  $2,500,000  of  income 
bonds.  It  will  be  observed  that  of  the  afore- 
said seven  mortgages,  all  have  been  released, 
.  except  the  three  dated,  respectively,  April  1, 
1880.  April  5,  1881.  and  February  12,  1883. 
to  the  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Company,  trustee. 

On  December  1, 1882,  the  administrator  of 
H.  H.  Crumlish,  deceased,  brought  the  first 
of  these  suits  in  the  cirouit  court  of  Jefferson 
oounty.  The  bill  alleges  that  the  plaintiff, 
as  administrator  of  Crumlish,  was  the  owner 
and  holder  of  two  certificates  of  the  paid-up 
stock  of  the  Central  Improvement  Company 
of  100  shares  each,  of  the  par  value  of  $50 
per  share;  that  the  paid-up  capital  stock  of 
said  company  was  $150,000;  that  the  said 
company  owes  debts  amounting  to  about 
$300,000;  that  in  a  settlement  made  in  the 
spring  of  1874  It  became  the  owner  of 
$781,000  of  first  mortgage  bonds  of  the 
Shenandoah  Valley  Bailroad  Company,  and 
la  still  the  owner  of  $531,000  of  said  bonds; 
that,  in  the  spring  of  1879,  these  bonds,  with- 
out the  authority  of  said  company,  were  de- 
stroyed, with  the  understand  I  ng  they  were 
to  be  substituted  by  other  bonds  to  be  issued 
under  another  mortgage;  and,  in  order  to 
prevent  the  issue  and  delivery  of  said  substi- 
tuted bonds  to  some  unauthorized  person,  the 
plaintiff  prated  an  injunction  to  inhibit  such 
issue,  etc.  A  demurrer  to  this  bill  was  sus- 
tained by  the  circuit  court.  An  amended 
bill  was  filed  in  April,  1885,  in  which  the 
plaintiff  avers  that  since  the  filing  of  his  orig- 
inal bill  he  hi\M  learned  that  the  Shenandoah 
Valley  Bailroad  Company  sets  up  a  claim  to 
said  $531,000  of  bonds  under  an  alleged 
agreement  dated  April  29,  1878,  which  is 
fraudulent  and  void,  and  that  the  mortgage 


of  October  15, 1€72,  securing  said  bonds,  baa 
been  improperly  released,  setting  ont  the 
facta  and  grounds  upon  which  the  agreement 
is  alleged  to  be  void,  and  the  said  mortgage 
improperly  released;  and  then  praying  that 
said  agreement  and  release  may  be  declared 
ineffectual  and  void,  and  the  title  of  said  im- 
provement company  to  said  bonds  estab- 
lished, ete.  A  demurrer  to  this  bill  was  also 
sustained  by  the  circuit  court,  but  upon  ap- 
peal to  this  court  the  demurrer  was  over- 
ruled, the  bill  sustained,  and  the  cause  re- 
manded. Crumlish  v.  Bailroad  Co.,  28  W. 
Vti.  623.  By  a  decree  entered  in  the  cause 
by  the  circuit  court  on  November  29, 1887,  it 
was  decided  that  the  aforesaid  agreement  of 
April  29,  1878,  did  not  pass  the  title  to  said 
$531,000  of  first  mortgage  bonds  from  the  im* 
provement  company  to  the  Shenandoah  Val- 
ley Bailroad  Company;  that  the  amount  of 
the  debt  evidenced  by  said  bonds  is  still  due 
from  said  railroad  company  to  said  improve- 
ment company;  and  adjudged  and  decreed 
that  said  agreement  of  April  29,  1878,  be  de- 
dared  void  as  between  the  said  companies; 
and  A.  W.  MacDonald  was  appointed  re- 
ceiver of  the  assets  of  the  said  improvement 
company,  and  leave  given  him  to  prosecute 
I  the  claim  of  said  company  in  the  suit  of  the 
Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company  then  pending  in  said  court.  From 
this  decree  the  Shenandoah  Valley  Bailroad 
Company  has  appealed. 

The  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Company,  trustee,  on  March  31,  1885, 
filed  its  bill  a^nst  the  Shenandoah  Valley 
Bailroad  Company  in  the  circuit  court  of  the 
city  of  Boanoke,  in  the  state  of  Virginia,  to 
foreclose  the  mortgages  held  by  it  as  aforesaid; 
and  on  April  1. 1^5,  the  said  Fidelity  Com- 
pany, as  trustee,  filed  its  bill  in  the  second  of 
these  suits,  in  the  circuit  court  of  Jefferson 
county,  as  ancillary  to  the  foreclosure  suit 
already  brought  in  Boanoke  city,  as  afore- 
said; and  Sidney  F.  Taylor  was  appointed 
receiver  of  said  railroad,  and  its  property,  in 
each  of  said  suits.  In  February,  1888,  A. 
W.  MacDonald,  special  receiver,  filed  his  pe- 
tition in  this  cause,  exhibiting  therewith  toe 
record  of  the  aforesaid  suit  of  Crumlish 's  ad- 
ministrator against  the  Shenandoah  Valley 
Bailroad.  Company,  averring  that  he  was  a 
necessary  party  to  this  suit,  by  reason  of  the 
aforesaid  decree  of  November  29. 1887,  In  the 
said  Crumlish  suit,  appointing  him  receiver 
to  prosecute  the  claim  therein  established  in 
favor  of  the  Central  Improvement  Company 
against  the  Shenandoah  Valley  Bailroad  Com- 
pany, which  he  represented  to  t>e  the  first 
lien  on  the  property  of  said  company.  The 
said  Fidelity  Company  excepted  to  the  filing 
of  said  petition,  and  demurred  to  the  same, 
and,  said  exceptions  and  demurrer  being 
overruled  by  the  courts  it  filed  its  answer  to 
said  petition,  and  to  the  bill  and  amended  bill 
in  the  said  Crumlish  suit.  As  defenses  in  its 
answer,  it  denied  the  right  of  petitioner  to 
exhibit  the  record  in  the  Crumlish  suit 
agiiinst  it  in  this  suit,  because  it  was  not  a 
party  to  that  suit;  it  denied  the  right  of  pe- 
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tltioner  to  intervene  in  this  aait«  becftose  it 
tB  onlj  an  ancillary  proceeding  to  the  main 
suit  which  was  then  pending  In  the  circuit 
eonrt  of  the  city  of  Bosnoke,  and  insisted 
that  the  improvement  company  should  assert 
its  claim  in  that  suit;  it  claims  that  on  a 
settlement  of  accounts  the  improvement  com- 
pany would  be  shown  to  be  indebted  to  the 
Shenandoah  Valley  Railroad  Company;  it 
pleads  and  relies  on  the  said  agreement  of 
April  29,  1878,  as  a  valid  and  binding  con- 
tract between  the  improvement  company  and 
said  railroad  company;  and  it  also  pleads  and 
relies  on  the  laches  of  said  improvement 
company  as  a  bar  and  estoppel  to  its  right  to 
set  up  its  alleged  claim  in  this  suit.  The  pe- 
titioner replied  generally  to  this  answer. 
The  administrator  of  Crumlish  having  also 
filed  his  petition  in  this  cause,  be  was  also 
made  a  party,  and  the  Fidelity  Company 
made  substantially  the  same  objections  and 
answer  thereto.  On  September  11,  1888,  the 
circuit  court  pronounced  a  decree  by  which 
it  was  adjudged  and  decided  that,  as  between 
the  stockholders  and  creditors  of  the  Central 
Improvement  Company  and  the  Fidelity  In- 
snrance,  Trust  &  Safe-Deposit  Company, 
trustee,  representing  the  holders  of  the  bonds 
Issued  under  the  said  mortgages,  dated,  re- 
spectively. April  1, 1880,  April  5.  1881,  and 
February  12,  1888,  the  said .  Fidelity  Com- 
pany was  and  is  a  purchaser  for  value  with- 
out notice,  and  postponed  the  payment  of 
the  debt  of  said  improvement  company  to  the 
liens  created  by  said  mortgages.  From  this 
decree  J.  Garland  Hurst,  administrator  of  H. 
H.  Crumlish,  deceased,  and  A.  W.  MacDon- 
ald,  special  receiver  for  the  Central  Improve- 
ment Company,  have  appealed. 

The  first  inquiry  is  whether  or  not  the  cir- 
cuit court  erred  in  the  decree  entered  by  it 
on  November  29,  1887.  in  the  first  of  these 
causes.  It  is  contended  by  the  appellant,  the 
Shenandoah  Valley  Railroad  Company,  as 
well  as  by  the  Fidelity  Company,  that  inas- 
much as  the  contracts,  Nos.  2  and  8,  under 
which  the  first  mortgage  bonds  claimed  by 
the  Improvement  Company  were  delivered 
or  paid  to  it  by  the  Shenandoah  Valley  Rail- 
road Company,  vrerb  set  aside  and  declared 
void  by  the  decree  of  December  '8,  1874,  of 
the  circuit  court  of  Clarke  county,  in  the  suit 
of  Jefferson  county  against  said  improve- 
ment company,  the  said  company  never  had 
any  right  or  title  to  said  bonds.  In  the  view 
I  take  of  this  cause,  it  is  unnecessary  to  con- 
sider any  matter  connected  with  said  Jeffer- 
son county  suit  The  record  shows  that  at  a 
meeting  of  the  stockholders  of  the  Central 
Improvement  Company  held  on  January  2, 
1878,  the  following  resolution  was  adopted: 
"Resolved,  that  the  president  and  treasurer 
of  this  company  are  hereby  authorized  and 
empowered  to  dispose  of  the  securities  re- 
ceivable by  this  company  under  its  contract 
with  the  Shen.  Val.  R.  R.  Co.,  on  such  terms 
aa  in  their  judgment  may  be  to  the  best  in- 
terests of  this  company. "  So  far  as  the  min- 
utes of  this  company  show,  its  stockholders 


bad  but  three  meetings  after  this  resolution 
had  been  passed,  and  the  last  of  these  was 
held  Novembw  4,  1875.  At  neither  of  these 
meetings  was  tbe  authority  conferred  by  the 
aforesaid  resolution  revoked  or  withdrawn. 
The  records  of  the  improvement  company 
show  that  on  April  29, 1878,  and  prior  there- 
to, Phillip  Collins  was  the  duly-elected  and 
acting  president  of  said  company,  and  C.  W. 
Mackeehan  was  secretary  and  treasurer.  On 
said  day  the  following  agreement  was  exe- 
cuted: 

"This  agreement,  made  this  29th  day  of 
April,  A.  D.  1878,  between  the  Shenandoah 
Valley  Railroad  Company,  of  the  first  part, 
and  the  Central  Improvement  Company,  of 
the  second  part,  witnesseth:  Whereas,  un- 
der certain  contracts  heretofore  made  with 
the  Shenandoah  Valley  Railroad  Company, 
the  Central  Improvement  Company  agreed  to 
buUd  the  said  Shenandoah  Valley  Railroad 
from  Shepherdstown,  on  the  Potomac  river> 
In  the  state  of  West  Virginia,  to  a  point  of 
connection  with  the  Chesapeake  and  Ohio 
Railroad  near  Staunton,  Va..  being  a  dis- 
tance of  about  one  hundred  and  thirty-three 
miles;  and  whereas,  under  said  contracts,  a 
large  amount  of  grading  and  masonry  has 
been  done  on  the  flrat  seventy-five  miles  of 
the  line  south  of  Shepherdstown ;  and  where- 
as, by  reason  of  the  financial  panic  of  1873,  the 
further  construction  of  said  road  had  ceased 
up  to  this  time,  and  it  is  now  the  desire  of 
the  Shen.  Val.  R.  B.  Co.  and  the  Central  Im- 
provement Company  that  the  bonds  and  other 
securities  of  theShenandoah  Valley  R.  R.  Co., 
heretofore  paid  to  the  Central  Improvement 
Company,  and  by  it  pledged  to  other  parties, 
shall  be  retired  and  canceled,  in  order  that 
under  a  new  contract  with  John  Satterlee  St 
Co.  and  Alfred  Crevelingand  the  Shenandoob 
Valley  Railroad  Company  may  be  carried  oat 
for  the  completion  of  said  road  to  a  oonneo 
tion  with  the  Chesapeake  and  Ohio  Railroad, 
and  in  order  that  the  said  Central  Improve- 
ment Company  be  released  from  all  liabilitiy 
under  the  contracts  above  mentioned:  Now, 
therefore,  this  agreement  witnessetb:  First. 
That  the  securities  heretofore  deposited  with 
the  Pennsylvania  Railroad  Company  for  the 
amount  advanced  to  the  -Central  Improve- 
ment Company  by  the  Pennsylvania  Railroad 
Company  shall  be  surrendered  by  said  Penn- 
sylvania Railroad  Company  to  said  Shenan- 
doah Valley  Railroad  Company;  the  Pennsyl- 
vania Railroad  Company  agreeing  to  receive 
in  excliangf  therefor,  under  the  terms  of  an 
agreement  already  made  between  said  com- 
panies, two  hundred  and  fifty  thousand  dol- 
lars, of  an  issue  of  five  hundred  thousand 
dollars,  six  per  cent,  currency  second  mort- 
gage bonds  of  the  Shenandoah  Valley  Rail- 
road Company,  subject  to  a  prior  lien  of  fif- 
teen thousand  dollars  per  mile  of  first  mort- 
gage six  p>er  cent,  bonds,  which  second  mort- 
gage bonds  the  said  Shenandoah  Valley 
Railroad  Company  agrees  to  deliver  to  tbe 
said  Pennsylvania  Railroad  Company,  under 
the  terms  of  tbe  agreement  herein  referred  to. 
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Seeond.  The  Central  Improvement  Company 
agrees  to  deliver  to  the  Shenandoah  Valley 
^Irofkd  Company  all  the  first  mortgage 
bonds  of  the  Shenandoah  Valley  Railroad 
Company  held  by  it  which  were  received  un- 
der the  contracts  aforesaid.  Third.  The 
Shenandoah,  Valley  Railroad  Company  also 
agrees  to  issue  and  deliver  to  the  Central  Im- 
provement Company  two  hundred  and  fifty 
thousand  dollars  of  the  second  mortgage 
aforesaid,  in  fall  conaideiaUon  for  the  deliv- 
ery and  cancellation  of  the  securities  referred 
to.  Fourth.  The  Shenandoah  Valley  Rail- 
road Company  also  agrees  to  issue  and  deliver 
to  the  Central  Improvement  Company,  in 
payment  for  the  amount  received  by  it  from 
subscribers  to  its  capital  stock  heretofore  ex- 
pended by  said  Central  Improvement  Com- 
pany in  the  gradation  of  the  line  above  men- 
tioned, the  amount  paid  in  on  the  capital 
stock  of  the  Central  Improvement  Company, 

with  interest  amounting  to  the  sum  of , 

six  per  cent,  currency  income  bonds  of  said 
Shenandoah  Valley  Railroad;  said  bonds  to 
be  taken  at  the  rate  of  fifty  cents  on  the  dol- 
lar, to  be  subject  only  to  the  first  and  second 
mortgage  bonds  herein  mentioned.  Should 
the  Osntral  Improvement  Company,  or  any 
of  the  holders  of  the  above-mentioned  income 
bonds  paid  out  under  the  terms  of  this  con- 
tract, ^ect  to  have  said  bonds  converted  into 
preferred  stock  of  the  Shenandoah  Valley 
Railroad  Company,  then  the  Shenandoah  Val- 
ley Railroad  Company  agrees  to  issue  said 
preferred  stock  upon  the  written  request  of 
the  said  Central  Improvement  Company  or 
the  holders  thereof.  Fifth.  The  Shenandoah 
Valley  Railroad  Company  agrees  to  release 
ttie  Central  Improvement  Company  from  all 
damages  arising  from  breach  of  contract  above 
mentioned,  and  consents  that  the  same  shall 
bedeclared  null  and  void.  Sixth.  The  Central 
Improvement  Company  hereby  gives  its  full 
consent  to  the  delivery  by  the  Pennsylvania 
Railroad  Company,  and  all  other  holders  of 
securities  herein  mentioned,  to  the  Shenan- 
doah Valley  Railroad  Company,  of  the  secu- 
rities hereinbefore  referred  to,  and  held  by 
the  Pennsylvania  Railroad  Company  and 
others  as  collateral  for  advances  made  from 
time  to  time  to  said  Central  Improvement 
Company. 

"In  witness  whereof  the  parties  of  the  first 
and  second  part  hereunto  have  aflSxed  their 
seals,  duly  attested,  day  and  year  above  writ- 
ten. WlLLIAU  MiLNES,  Jr., 

-Pres.  Shen.  Val.  R.  R.  Co. 
[Seal  of  Shenandoah  Valley  Railroad  Co.] 
"Phillip  Collins, 
"Pres.  Central  Improvement  Co. 
[Seal  of  Central  Improvement  Co.] 

"Attest:  G.  W.  Magkeehan,  Secretary 
Central  Improvement  Company." 

It  is  proven  by  C.  W.  Mackeeban,  whose 
name  is  signed  to  said  agreement,  that  Phil- 
lip Collins  was  at  the  time  the  president,  and 
that  he  was  the  secretary  and  treasurer,  and 
that  he  and  Collins  signed  and  affixed  the 
seal  of  the  company  to  said  agreement  for  the 


purpose  of  executing  it;  that  they  fully  no- 
derstood  the  facts,  and  regarded  the  agre» 
ment  as  very  satisfactory  and  beneficial 
to  the  improvement  company, — to  use  his 
language,  they  thought  "that  it  was  a  god- 
send to  the  improvement  company."  The 
records  of  the  company  do  not  show  any 
other  express  authority  to  execute  thi8  8gre»- 
ment  than  the  aforesaid  resolution  of  Janu- 
ary 7,  1878;  nor  is  there  any  other  evidence 
on  the  subject.  The  Shenandoah  Valley  Rail- 
road Company  and  the  Fidelity  Company  not 
only  concede  that  this  agreement  was  prop- 
erly and  legally  executed,  but  insist  that  it 
is  valid  and  binding  upon  both  the  Shenan- 
doah Valley  Railro^  Company  and  the  im< 
provement  company.  The  only  question, 
then,  is  whether  or  not  the  improvement 
company  is  tiound  by  this  agreement.  It  la 
claimed  on  behalf  of  this  company  that  the 
aforesaid  resolution  authorized  the  president 
and  treasurer  to  act  for  it,  while  this  agree- 
ment is  executed  by  the  president,  and  at- 
tested by  the  secretary,  and  therefore  It  is 
not  only  not  an  exercise  of  the  power  con- 
ferred by  the  resolution,  but  it  does  not  pur- 
port to  be  so,-  and,  in  fact,  the  officers  who 
executed  it  did  not  Intend  to  act  under  that 
resolution.  It  is  proven  that  Mackeeban,  at 
the  time  he  executed  the  agreement,  was 
both  secretary  and  treasurer  of  the  company, 
and  that  he  did  execute  it  as  an  officer  of  the 
company.  In  the  face  of  this  proof  it  is  im- 
material in  what  form  he  executed  it.  It 
would  be  extremely  technical,  and  I  think 
unwarrantable,  to  hold  that  a  paper,  duly 
signed  and  sealed  by  the  proper  officer,  should 
be  held  in  valid  simply  because  he  failed  to 
properly  add  to  his  signature  the  proper  title 
of  his  ofiice,  and  especially  when,  as  in  this 
case,  the  officer  held  the  two  offlc  s  in  the 
same  company.  Nor  does  it  seem  to  me  at 
all  material  that  the  agreement  does  not  re- 
fer to  the  resolution,  or  that  the  officers  did 
not  intend  to  execute  it  under  said  resoln- 
tion.  The  question  is  not  what  the  officers 
t>elieved  or  intended  at  the  time,  but  what 
they  did,  and  whether  they  acted  within  the 
authority  conferred  upon  them,  and  these 
questions  must  be  determined  solely  and  en- 
tirely by  tne  act  or  agreeraant  Itself. 

The  rule  is  well  settled  that,  "if  a  contract 
purporting  to  be  sealed  with  the  seal  of  a 
corporation,  and  it  is  proven  to  be  signed  and 
executed  by  the  proper  agents,  the  presump- 
tion is  that  the  seal  was  regularly  affixed  by 
the  proper  authority;  and  a  contract  under 
seal,  executed  by  an  agent  within  the  scope 
of  his  appointed  power,  will  be  held  valid 
and  binding  upon  the  corporation,  until  evi- 
dence to  the  contrary  has  been  introduced. " 
Ang.  &  A.  Corp.  §  224;  2  Mor.  Priv.  Corp. 
§617;  Smith  V. Smith,  62  III. 493, 497.  "The 
presumption  of  authority  to  affix  to  the  in- 
strument the  seal  of  the  corporation  will  not 
be  overcome  by  the  mere  fact  that  no  vote  of 
the  directors  authorizing  it  is  shown,  since  it 
is  often  the  case  that  large  powers  are  exe- 
cuted by  corporate  officers  with  the  tacit  ap- 
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proval  of  the  corporation."    1  Wat.  Corp.  § 
96:  Railroad  Co.  v.  Bastlan,  15  Md.  494. 

It  appears  in  proof  that  the  stockholders  of 
the  improvement  company  had  notice  of 
this  agreement  as  early  as  Jnly,  1879,  and 
that  thej  acqaiesced  in  it  until  the  filing  of 
the  amended  bill  in  this  cause,  in  April,  1885. 
It  is  true,  the  plHintifl  in  this  suit  avers  in 
his  bill  that  he  did  not  know  that  said  agree- 
ment had  not  been  properly  executed  and 
honestly  carried  into  effect  until  after  he  had 
filed  his  original  bill  in  December,  1882;  but 
this  did  not  relieve  him  from  the  responsi- 
bility of  acquiescence  in  said  agreement.  He 
had  notice  of  the  existence  of  the  agreement, 
and  the  means  of  determining  its  validity, 
and  it  was  his  duty  to  do  so.  It  is  therefore 
plain,  under  the  authorities  above  cited,  that, 
even  if  said  agreement  was  executed  without 
express  authority  from  the  stockholders  or 
directors  of  the  company,  the  plaintiff  in  this 
suit,  as  well  as  the  improvement  company,  is 
estopped  to  question  or  deny  the  authority  to 
execute  it.  Trader  v.  Jarvis,  23  W.  Va.  108 ; 
Field.  Corp.  §  226;  Story,  Ag.  g  255.  Tliis 
agreement  fully  explains  the  condition  of  the 
improvement  company,  and  the  circum- 
stances under  which  it  was  made;  and,  con- 
sidering these  circumstances,  it  seems  to  me 
that  it  was  not  only  just,  but  liberal,  in  its 
provisions  in  favor  of  the  improvement  com- 
pany. Its  operative  provisions  deal  with  two 
subjects:  Fir$t,  the  $250,000  of  bonds  that 
had  been  placed  with  the  Pennsylvania  Rail- 
toad  Company  as  collateral  security;  and. 
second,  the  $5i3l.0OO  of  bonds  which  still  be- 
longed to  the  improvement  company.  In  re- 
spect to  the  latter,  the  improvement  company 
agrees  to  deliver  to  the  Shenandoah  Valley 
Railroad  Company  said  «531,000  of  bonds, 
and  the  railroad  company  agrees,  in  consider- 
ation thereof,  to  issue  and  deliver  to  the  im- 
provement company  $250,000  of  second  mort- 
gage bonds,  out  of  a  total  issue  of  $500,000, 
subject  to  a  first  mortgage  of  $15,000  per 
mile,  and  also  to  issue  and  deliver  to  the  im- 
provement company  income  t)onds  at  the  rate 
of  50  cents  on  the  dollar  to  an  amount  equal 
to  the  paid-up  capital  stock  of  said  improve- 
ment company,  subject  to  the  lien  of  the 
aforesaid  first  and  second  mortgages,  and  al- 
so to  release  the  improvement  company  from 
all  damages  arising  from  the  breach  of  the  con- 
tract on  account  of  which  said  $781,000  had 
been  delivered  to  it.  This  is  the  whole  pur- 
port and  effect  of  said  agreement,  so  far  as  it 
relates  to  said  $781,000  of  bonds.  Therefore, 
whatever  may  be  the  fate  of  the  aforesaid 
contracts,  Nos.  1. 2,  and  3,  and  the  defects  in 
the  title  to  the  bonds  originally  delivered  un- 
der the  same,  there  can  be  no  question  in  re- 
gard to  the  title  of  the  improvement  com- 
pany as  to  the  bonds  which  the  railroad 
company  bound  itself  to  deliver  to  said  com- 
pany under  the  said  agreement  of  April  29, 
1878,  provided  the  latter  agreement  is  valid 
and  enforceable.  That  it  is  h  valid  agree- 
ment, I  think,  for  the  reasons  and  upon  the 
authority  hereinbefore  given,  there  can  be 


no  question.  Buttheimprovementcompany 
contends  that  said  agreement  was  executory, 
and  that  the  railroad  company  has  not  only 
wholly  failed  to  perform  it,  bu  t  that,  by  its  su)^ 
sequent  acts  and  conveyances,  it  has  entirely 
disabled  its(df  to  perform  it  or  carry  it  in  to  ex- 
ecution. Admitting  that  said  agreement  is 
executory,  it  does  not  necessarily  follow  that  it 
would  be  inoperative,  or  that  the  railroad  com- 
pany, by  its  subsequent  acts.hasdisabled  itself 
to  perform  it,  or  respond  in  damages  for  its 
failure  to  do  so.  A  simple  judgment  against 
the  railr«)ad  company  for  damages  would  prob- 
ably be  worthless,  and  could  not,  perhaps,  be 
considered  as  a  sufficient  remedy  for  its  fail- 
ure to  perform  said  agreement. 

The  real  question  presented,  therefore,  it 
seems  to  m»,  is  whether  or  not  the  railroad 
company  has  so  disabled  itself,  or  changed 
Its  condition,  that,  on  account  of  the  inter- 
vening rights  of  others,  there  can  be  neither 
a  specific  execution  of  said  agreement  in  equi- 
ty, or  substantial  compensation  compelled 
for  the  failure  to  perform  it;  and  thesolution 
of  this  question  depends  upon  whether  or  not 
the  Fidelity  Company,  as  trustee  in  the  three 
subsisting  mortgages  executed  to  it  by  the 
railroad  company,  is  a  purchaser  for  value, 
without  notice,  of  the  claim  or  rights  of  the 
improvement  company.  We  shall  therefore 
proceed  to  consider  that  question .  It  is  a  well* 
settled  principle  of  law,  and  especially  in  this 
state  and  In  Virginia,  that  notice  to  a  trustee 
is  notice  to  his  cestui  que  trust.  Severely  v. 
Brooke,  2  Leigh,  446;  French  y.  Loyal  Co., 
5  Leigh,  641 ;  Le  Neve  v.  Le  Neve,  2  Lead. 
Cas.  Eq.  132,  145.  In  these  states  a  trustee 
is  always  treated  as  a  purchaser  for  value. 
Wickham  v.  Lewis,  13  Grat  430;  Manufact- 
uring Co.  v.  Coal  Co..  8  W.  Va.  409.  "No- 
tice to  trustees  under  an  ordinary  mortgage 
deed  of  a  railroad  company  is  notice  to  the 
holders  of  the  bonds  secured  by  the  mortgage. 
Such  trustees  are  considered  in  the  liglit  of 
agents  for  the  negotiating  of  the  loan.  They 
act  for  those  who  lend  their  money  on  the 
security  of  the  mortgHge.  They  are  charged 
with  the  duty  of  protecting  the  interests  of 
the  bondholders,  who  are  unconnected  indi- 
viduals, having  no  ready  means  of  acting  to- 
gether, except  through  trustees  whom  the  law 
apiioints  to  act  for  theifa.  Notice  to  the  trus- 
tees is  held  to  affect  the  title  in  their  hands 
with  reference  to  incumbrances  upon  the 
trust  property. 

Actual  notice  to  the  trustees  of  a  prior 
equitable  mortgage  is  noticeof  it  to  the  bond- 
holders, who  therefore  take  their  bonds  sub- 
ject to  the  legal  consequences  of  the  incum- 
brance." Jones,  liy.  Sec.  §  363;  Pierce  v. 
Emery,  32  N.  H.  484. 521;  Miller  v.  Railroad 
Co.,  36  Vt.  452.  What  is  sufficient  to  put  a 
person  on  inquiry  is  considered  as  conveying 
notice,  for  the  law  imputes  a  personal  knowl- 
edge of  a  fact  of  which  the  exercise  of  com- 
mon prudence  might  have  apprised  him. 
When  a  subsequent  purchaser  lias  actual 
notice  that  the  property  in  question  was  in- 
cumbered or  affected,  he  is  charged  construct- 
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ively  with  notice  of  all  the  facts  and  instru- 
ments to  the  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  into  the  incum- 
brance or  other  circumstance  affecting  the 
property  of  which  he  had  notice.  2  Minor, 
Inst.  889;  2  Bart.  Cfa.  Pr.  1006;  Booth  y. 
Bamum,  9  Conn.  286. 

The  first  mortgage  executed  to  the  Fidelity 
Company  is  dat^  April  1, 1880,  and  was  re- 
corded on  April  7,  1880.  At  the  latter  date 
the  records  of  Jefferson  county  showed  the  fol- 
lowing facts  in  respect  to  the  Shenandoah  Val- 
ley Bailroad  property :  (1)  The  mortgage  to 
J.  Edgar  Thompson,  trustee,  dated  October  15, 
1872;  (2)  the  mortgage  to  the  Farmers' Loan 
&  Trust  Company,  trustee,  dated  January  1, 
1879;  (3)  the  deed  releasing  the  aforesaid 
mortage  to  J.  Edgar  Thompson,  executed  by 
W.  H.  Travers,  as  snlntituted  trustee,  and 
dated  August  25, 1879;  and  (4)  the  mortgage 
to  W.  H.  Travers,  trustee,  dated  July  1, 1871, 
but  not  delivered  until  September,  1879. 
At  the  time  the  mortgage  of  January  1, 1879, 
to  the  Farmers'  Loan  &  Trust  Company  waa 
executed  and  recorded,  the  mortgage  of  Oc- 
tober 15,  1872,  had  not  been  released,  and,  as 
a  legal  consequence,  the  Farmers'  Loan  & 
Trust  Company  held  subject  to  the  lien  of 
said  mortgage;  for  it  is  a  well-recognized 
and  sound  principle  of  law  that  an  entry  of 
satisfaction  by  the  mortgagee,  after  he  has 
parted  with  hia  interest  in  the  security,  will 
not  discharge  the  mortgage  in  favor  of  one 
who  had  acquired  an  interest  in  the  land  bo- 
fore  the  discharge  was  made.  Such  person 
is  no  worse  off  than  be  supposed  himself  to 
be  when  he  acquired  his  Interest;  and  there 
is  no  reason  in  equity  why  the  person  really 
entitled  to  the  mortgage  should  not  have  the 
benefit  of  it,  bo  far  as  he  is  concerned.  2 
Jones,  Mortg.  §  957,  and  cases  cited.  But 
this  is  not  ali.  The  said  mortgage  of  Jan- 
nary  1,  1879,  contains  the  following  pro- 
Tlsion:  "Resolved,  that  it  is  the  judgment 
of  the  president  and  directors  of  the  Shenan- 
doah Valley  Railroad  Company  that  the  bonds 
authorized  and  directed  to  be  issued  by  the 
president  and  board  of  directors  on  the  12th 
day  of  October,  1872.  •  •  •  be  reduced 
to  the  sum  of  $2,250,000,  *  *  *  and 
that  said  bonds  be  secured  by  a  first  mort- 
gage, •  •  •  to  be  executed  and  deliv- 
ered to  the  Farmers'  Loan  &  Trust  Com- 
pany. "  Thus  we  have  an  express  declaration 
apon  the  face  of  this  mortgage  that  the  bonds 
to  be  issued  under  it  are  to  take  up  and  se- 
cure the  bonds  which  had  been  issued  under 
the  said  mortgage  of  October  15,  1872.  The 
recordation  of  this  mortgage  was  notice  of 
this  fact,  not  only  to  the  Farmers'  Loan  & 
Trust  Company,  the  trustee  therein,  but  to 
W.  H.  Travers,  trustee  in  the  deed  of  Sep- 
tember, 1879.  es.i  the  Fidelity  Company,  as 
trustee  in  the  subsequent  mortgages  on  the 
same  property.  Tysen  v.  Railroad  Co.,  13 
Amer.  &  Eng.  R.  Cas.  134,  and  cases  cited  in 
note,  p.  188.  In  the  mortgage  to  W.  H. 
Travers,  trustee,  dated  July  1,  1871,  but  not 
delivered  until  September,  1879,  is  this  re- 


cital: "And  be  it  fuither  resolved,  that  the 
following  indorsement,  to  be  signed  by  the 
president  and  secretary,  be  made  upon  the 
bonds:  •  This  bond,  and  the  mortgage  to  se- 
cure thepaymentof  the  same,  although  dated 
the  first  day  of  July,  1871,  were  not  actually 
delivered  until  after  the  making  and  issuing 
of  a  series  of  bonds  of  the  Shenandoah  Val. 
RaiLroad  Company,  amounting  to  92,250,000, 
dated  Jan.  Ist,  1879,  and  secured  by  a  first 
mortgage  upon  the  property  and  franchises 
of  the  Shenandoah  Valley  Railroad  Company, 
of  even  date  therewith,  and  duly  recorded, 
which  bonds  and  mortgage  of  Jan.  1st.  1879. 
were  issued  in  substitution  of  the  bonds  and 
mortgage  dated  Oct.  15,  1872;  and  the 
mortgage  to  secure  the  payment  of  this  bond 
is  subject  to  the  said  first  mortgage  on  Jan. 
1,  1879.'  "  This  recital  of  record,  as  a  part 
of  this  mortgage,  was  notice,  not  only  to  W. 
H.  Travers,  the  trustee  therein,  but  to  the 
Fidelity  Company,  and  all  other  subsequent 
mortgagees  or  purchasers,  that  both  this 
mortgage,  and  the  aforesaid  mortgi^e  of 
January  1, 1879,  were  made  subject  to,  and 
in  part  for  the  purpose  of  taking  up,  the 
bonds  issued  under  the  prior  mortgages  of 
October  15,  1872,  by  the  substitution  of  the 
bonds  to  be  issued  under  it  for  the  bonds  se- 
cured by  said  mortgage  of  October  15, 1872. 
The  mortgage  of  April  1,  1880,  executed  to 
the  appellee,  the  Fidelity  Company,  as  trus- 
tee, contains  the  following  recital:  "And  it 
is  further  resolved,  that  the  board  of  directors 
be,  and  they  are  hereby,  fully  authorized  and 
empowered  to  negotiate  with,  and  make  such 
contracts  or  agreements  with,  the  bondhold- 
ers secured  under  the  said  mortgage  of  Jan- 
uary 1,  1879,  and  the  trustees  thereof,  with 
the  bondholdera  secured  under  the  second 
mortgage  of  July  1,  1871,  and  the  trustee 
thereof,  and  with  the  holders  of  the  different 
bonds,  and  with  other  creditors  of  and  claim- 
ants against  the  company,  or  with  either  or 
any  of  them,  upon  such  terms  and  conditions 
as  the  board  of  directors  may  deem  proper, 
for  the  purpose  of  retiring  and  canceling  the 
bonds  issued  under  the  said  mortgages,  and 
obtaining  a  satisfaction  and  release  of  said 
mortgages,  and  retiring  and  canceling  the 
different  bonds  and  other  indebtedness  of  the 
company,  or  for  any  of  these  purposes,  and 
to  make,  execute,  and  deliver  such  instru- 
ment or  instruments  in  writing  as  may  be 
deemed  expedient  to  effect  these  or  any  of 
these  purposes.  And  it  is  further  resolved, 
that  for  the  purpose  of  retiring  and  canceling 
the  bonds  issued  under  the  security  of  the 
second  mortgage,  dated  July  1,  1871,  and  ob- 
taining a  satisfaction  and  releaseof  the  same 
for  the  purpose  of  retiring  any  other  bonds 
now  issued  and  outstanding,  and  to  settle 
other  indebtedness  of  the  company,  or  for  any 
of  these  purposes,  if  in  the  opinion  of  the 
board  of  directors  it  should  be  deemed  ad- 
visable so  to  do,  and  for  the  purpose  of  en- 
abling the  company  to  increase  the  facilities 
for  a  speedy  completion  of  the  raid,  and  ef- 
fecting the  purposes  of  its  incorporation,  the 
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board  of  directors  are  fnll;  anthorized  and 
empowered,  and  have  and  hereby  are  given 
the  consent  of  tlie  stockholders  of  this  com- 
pany, to  create,  issue,  and  negotiate  the  cer- 
tificates of  loans  or  bonds  of  this  company, 
coupon  or  otherwise.  *  •  *  And  pro- 
vided, further,  that  the  first  bonds  issued  un- 
der this  resolution  shall  be  used  by  lt)e  trus- 
tees for  the  purpose  of  exchanging  the  same 
with  and  canceling  the  bonds  issued,  and 
which  may  hereafter  be  Issued,  under  the 
said  first  mortgage  of  Jan.  1,  1879,  to  the 
Farmers'  Loan  &  Trust  CSompany  of  New 
York." 

Tliese  recitals  declare  distinctly,  not  only 
that  the  bonds  to  be  issued  under  this  mort- 
gage are,  so  far  as  may  be  necessary  for  the 
purpose,  to  be  substituted  for  and  used  to 
cancel  and  retire  the  bonds  theretofore  issued 
under  the  said  mortgages  of  January  1, 1879, 
and  July  1,  1871,  (September,  1879.)  but 
"for  the  purpose  of  retiring  any  other  bonds 
now  issued  and  outstanding,  and  to  settle 
other  indebtedness  of  the  company;"  and 
"that  the  first  bonds  issued  under  this  reso- 
lotion  [mortgage]  shall  be  used  by  the  trus- 
tees for  the  purpose  of  exchanging  the  same 
with  and  canceling  the  bonds  issued,  and 
tohioh  may  Tiereafier  he  issued,  under  the 
■aid  mortgage  of  Jan.  1, 1879."  This  deed 
was  recorded  on  April  7,  1880,  while  the 
deed  releasing  the  aforesaid  mortgage  of 
January  1,  1879,  was  not  recorded  until  No- 
vember 24,  1880,  more  than  seven  months 
thereafter.  This  fact  makes  the  above  italU 
dsed  words,  "which  may  hereafter  lie  is- 
sued," signiflcant,  because  the  mortgage  of 
January  1,  1879,  to  which  those  words  refer, 
expressly  provided  that  the  twnds  to  be  is- 
sued under  it  were  to  be  used  to  reduce  and 
secure  the  bonds  issued  under  the  mortgsge 
of  October  15,  1872.  It  Is  hardly  possible 
that,  at  the  time  when  the  mortgage  of  April 
1, 1880,  was  executed,  it  was  contemplated 
that  any  bonds  would  be  thereafter  issued 
under  the  mortgage  of  January  1,  1879,  for 
the  loan  of  money,  or  to  be  sold  on  the  fiiarket; 
but  it  is  very  probable,  as  the  holders  of  tlie 
bonds  under  the  mortgage  of  October  15, 
1872,  were  entitled  to  have  their  bonds  ex- 
changed for  bonds  to  be  issued  under  the  said 
mortgage  of  January  1,  1879,  that  it  was 
contemplated  by  the  parties  to  the  mortgage 
of  April  1,  1880,  that  bonds  might  be  there- 
after issued  under  the  mortgage  of  January 
1,  1879.  in  exchange  for  bonds  issued  under 
the  mortgage  of  October  15, 1872,  and  it  was 
these  bonds,  so  thereafter  issued  in  exchange, 
that  the  trustees  in  the  deed  of  April  1, 1880, 
were  to  take  up.  This  fact  and  purpose,  ap- 
pearing upon  the  face  of  the  mortgage  to  the 
Fidelity  (Company,  was,  of  course,  notice  to 
tt  It  therefore  seems  clear  that  the  Fidelity 
Company  is  chargeable  with  notice,  by  the 
records  under  which  it  claims  title,  that  the 
holders  of  bonds  issued  under  the  said  mort- 
gage of  October  15,  1872,  have  a  prior  lien 
on  the  railroad  property  in  said  mortgage 
mentioned,  unless  said  lien  has  been  either 


legally  released  or  equitably  barred ,  as  against 
the  rights  of  the  Fidelity  Company.  I  think 
it  may  be  assumed  as  a  legal  proposition, 
which  will  not  be  controverted  or  denied, 
that  unless  the  deed  of  August  25, 1879,  ex- 
ecuted by  W.H.  Travers,  as  substituted  trus- 
tee, releasing  the  mortgage  of  October  15, 
1872,  operatt^d  to  exempt  the  Fidelity  Com- 
pany from  notice,  or  any  liability  for  the 
bonds  issued  under  said  mortgage,  then  the 
said  company  is  not  entitled  to  the  position 
of  a  purchaser  without  notice,  as  against  the 
claim  of  the  Central  Improvement  Company. 
The  said  moi^gage  of  October  15, 1872,  pro- 
vided that,  in  the  event  of  the  death  of  the 
trustee  therein  named,  the  grantor  should 
have  the  authority  to  appoint  his  successor. 
It  seems  to  me,  therefore,  that  the  substitu- 
tion of  W.  H.  Travers  as  trustee  therein  for 
J.  Edgar  Thompson,  deceased,  was  a  legal 
exercise  of  that  authority,  and  conferred  up- 
on said  Travers  all  the  powers  possessed  by 
said  Thompson  as  trustee  therein.  The  only 
provision  in  the  said  mortgage  of  October  1^ 
1872,  which  can  be  construed  into  an  aathoiw 
ity  to  the  trustee  to  release  the  same,  under 
any  conditions  or  circumstances,  is  that  con- 
tained in  the  proviso  declaring  "that  if  the 
party  of  the  first  part  •  •  •  shall  and 
do  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  person  or  persons,  bodies  politic  or 
corporate,  who  shaJl  become  the  holders  of 
the  bonds  intended  to  be  secured  hereby,  the 
several  respective  sums  expressed  therein, 
*  *  *  accordingto  the  provisions  of  said 
bonds,  *  *  *  then,  and  from  thence- 
forth, as  well  this  present  indenture  *  *  * 
as  the  said  recited  obligations  shall  become 
void  and  of  no  effect,  *  •  •  and  satis- 
faction shall  be  forthwith  duly  entered  by 
the  said  trustee  or  trustees,  for  the  time  be- 
ing, upon,  the  record  of  this  indenture  of 
moi-tgage."  This  proviso  is  a  positive  con- 
tract l)etween  the  grantor,  the  trustee,  and 
the  bondholders,  and  contains  the  only  au- 
thority upon  which  the  trustee  can  release 
the  mortgage.  The  manner  of  exercising 
this  authority  is  limited  by  the  contract  to 
the  simple  entry  of  satisfaction  by  tiie  trus- 
tee upon  the  record  of  the  mortgage.  But 
even  if  this  power  could  be  properly  exer- 
cised by  the  execution  of  a  deed  of  release,  as 
was  done  in  this  instance,  it  could  only  l>e 
done  upon  the  condition  precedent  prescribed 
in  the  contract  or  mortgage  itself,  that  is, 
upon  the  payment  of  the  Ironds  to  tlie  hold- 
era  thereof;  and  any  release  or  attempt  to  re- 
lease the  mortgage  by  the  trustee,  wliatever 
may  be  its  form,  if  executpd  before  the  hap- 
pening of  or  compliance  with  this  condition, 
is  absolutely  null  and  void;  and  a  snV)sequent 
purchaser  must  at  his  peril  ascertain  whether 
or  not  this  condition  has  been  performed.  2 
Minor,  Inst.  209,  237;  2  Perry,  Trusts,  §  785; 
Jackson  v.  Ligon,  3  Leigh,  161;  Baper  v. 
Sanders,  21  Grat.  60.  The  trustee  can  only 
do  with  the  trust  property  what  the  deed, 
either  in  express  terms  or  by  necessary  im- 
plication, authorizes  him  to  do.    Seborn  v 
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Beckwlth,  SO  W.  Va.  774,  5  S.  E.  Eep.  450; 
Mundy  v.  Vawter,  3  Grat.  518;  Heth  v. 
Bailroad  Co.,  4  Grat.  482.  "  When  a  record- 
ed mortgage  is  discharged  by  a  person  other 
than  the  mortgagee,  the  person  paying  the 
money,  and  a^  subsequent  purchasers  as 
weU,  are  bound  to  inquire  what  authority  he 
had  to  discharge  it,  and  are  chargeable  with 
notice  of  such  facts  as  by  proper  inquiry 
might  have  been  ascertained.  *  *  *  A 
mortgagee,  with  notice  that  a  prior  mortgage 
has  l^n  improperly  discharged  without  be- 
ing satisfled.  still  hold  subject  to  that  mort- 
gage as  much  as  if  no  discliarge  had  been 
miule.  If,  for  instance,  he  has  notice  that 
the  prior  mortgage  has  been  assigned  as  col- 
lateral security,  and  the  assignment  not  be- 
ing recorded,  the  assignor  enters  satisfaction 
of  it  on  record,  this  does  not  deprive  the  as- 
signee of  his  priority  of  claim.  The  dis- 
charge, however,  would  bar  all  equitable 
riglfts  of  the  assignor,  and  the  assignee  could 
recover  only  to  the  extent  of  his  actual  inter- 
eat  in  the  mortgage. "  2  Jones,  Mortg.  §  957 ; 
Swarthout  v.  Curtis,  5  N.  Y.  301. 

The  said  deed  of  release  of  August  25, 
1879,  after  reciting  the  provisions  of  the 
mortgage  of  October  15.  1872,  and  the  fact 
that  the  Shenandoah  Valley  Railroad  Com- 

riy  had  executed  the  mortgage  of  January 
1879,  to  the  Farmers'  Loan  &  Trust  Com- 
pany to  secure  $2,250,000  otf  bonds,  con- 
tains the  following  provision:  "And  where- 
as, there  have  been  surrendered  to  the  said 
party  hereto  of  the  first  part,  the  trustee  sub- 
stituted as  aforesaid,  all  of  the  bonds,  as  well 
those  issued  as  those  executed,  but  not  is- 
sued under  and  in  pursuance  of  the  terms  of 
the  said  mortgage,  bearing  date  Oct.  15, 1872, 
for  cancellation;  and  whereas,  the  said  trus- 
tee hath  canceled  and  destroyed  all  of  the 
said  bonds,  numbering  three  thousand  seven 
hundred  and  fifty,  each  for  one  thousand  dol- 
lars, amounting  in  all  to  the  sum  of  $3,750,- 
000,  being  the  whole  number  and  amount  of 
bonds  secured  by  the  siiid  mortgage  deed 
dated  Oct.  15,  1872,  and  hath  canceled  ako 
and  destroyed  all  coupons  attached  to  and  de- 
tached from  the  said  bonds,  and  that  in  any 
wise  and  at  any  time  belonging  to  the  said 
bonds:  Now,  in  consideration  of  the  prem- 
ises, and  of  the  payment  of  the  sum  of  five 
dollars  by  the  party  of  the  second  part  to  the 
party  of  the  first  part,  the  said  William  H. 
Travers,  by  virtue  of  the  authority  vested  in 
him  as  substituted  trustee,  as  aforesaid,  by 
the  said  mortgage  deed,  beai-ing  date  the  fif- 
teenth day  of  Oct.,  1872,  and  in  discharge 
of  the  trust  therein  reposed  in  the  trustee 
named  therein,  and  his  successor  or  succes- 
sors, doth  grant,  remise,  release,  surrender, 
assign,  and  set  over  unto  the  Shenandoah  Val- 
ley Bailroad  Company  all  the  right,  title,  in- 
terest, property,  and  estate  granted  and  con- 
reyed  by  the  mortgage  deed  bearing  date  as 
last  mentioned,  and  recorded  as  aforesaid, 
and  to  which  reference  is  hereby  expressly 
made  for  a  description  of  the  same,  to  the 
intent  that  all  the  right,  title,  interest,  prop- 


erty, and  estate  of  the  said  Shenandoah  Val- 
ley Bailroad  Company,  granted  as  aforesaid, 
may  be  discharged  from  the  said  mortgage." 
It  will  be  observed  that  the  words  "surren- 
dered," "canceled,"  and  "destroyed"  are 
used  in  this  provision  of  the  deed,  but  it  is 
nowhere  stated  therein  that  the  l>onds  se- 
cured in  the  mortgage  of  October  15,  1872, 
had  been  either  paid  or  satisfied.  It  will  also 
be  noted  that  it  is  not  stated  by  whom  the 
bonds  "had  been  surrendered," — whether  by 
the  owners  or  holders  or  some  unauthorized 
person.  It  becomes,  therefore,  important  to 
inquire  into  the  facts  and  circumstances  un- 
der which  said  bonds  were  "surrendered," 
because  the  cancellation  of  a  mortgage  on 
the  record  is  only  prima  faoie  evidence  of 
its  discharge,  and  the  owner  may  prove  that 
the  cancellation  was  done  by  fraud,  accident, 
or  mistalse,  and,  if  he  does  this,  his  rights 
under  the  mortgage  will  not  be  affected  by 
the  improper  cancellation  of  it.  Heyder  v. 
Association.  42  N.  J.  £q.  403,  8  Atl.  Bep. 
310;  Kenicott  v.  Supervisors.  16  Wall.  469; 
Harris  v.  Cook,  28  N.  J.  Eq.  845.  "A  i-e- 
lease  executed  by  a  trustee  in  a  deed  of  trust, 
without  the  authority  of  theoestui  que  trust, 
and  without  having  received  payment  of  the 
debt  secured,  does  not  discharge  the  lien." 
2  Jones,  Morttr.  §  957:  Lakenan  v.  Bobards, 
9  Mo;  App.  179. 

The  circumstances  nnder  which  the  $531,> 
000  of  bonds  of  the  Central  Improvement 
Company  were  "surrendered"  and  destroyed 
appears  by  the  record  to  be  as  follows:  The 
office  of  the  improvement  company  in  the 
city  of  Philadelphia  was  kept  in  the  oflSce  of 
the  Pennsylvania  Bailroad  Company.  The 
said  $531,000  of  bonds  had  been  put  in  the 
safe  of  the  improvement  company  in  said  of- 
fice by  J.  P.  Green,  the  then  treasurer  of  the 
company.  Green  resigned,  and  turned  the 
bonds  over  to  his  successor,  J.  H.  Mackeehan, 
who  died,  and  was  in  the  year  1877  suc- 
ceeded as  treasurer  by  his  brother,  C.  W. 
Mackeehan,  who  lield  said  office  until  after 
1880.  '  The  bonds  remained  in  said  safe,  and 
it  seems  that  C.  W.  Mackeehan  was  never  in- 
formed that  they  were  there.  After  the 
aforesaid  agreement  of  April  29,  1878,  bad 
been  executed,  and  a  duplicate  copy  thereof 
delivered  to  the  railroad  company,  and  only 
a  few  days  after  W.  H.  Travers  had  been 
made  substituted  trustee  in  the  said  mort- 
gage of  October  15,  1872,  (the  appointment 
of  said  Travers  having  been  made  on  De- 
cember 6,  1878,)  the  said  Travers,  accom- 
panied by  U.  L.  Boyce,  the  vice-president  of 
the  railroad  company,  went  to  the  office  in 
which  said  bunds  were  kept,  where  they 
found  J.  P.  Green,  a  vice-president  of  the 
Pennsylvania  Bailroad  Company,  but  who 
had  no  authority  or  control  over  the  said 
bonds,  tooli  possession  of  the  said  $581,000 
of  bonds,  and  destroyed  them,  together  with 
all  the  other  bonds  issued  under  the  said 
mortgage  of  October  15, 1872.  J.  P.  Green, 
in  answer  to  the  question,  "Under  what  cir- 
cumstances were  these  lK)nds  destroyed?" 
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deposes:  "My  nndentanding  was,  at  the 
time,  it  was  in  pursuance  of  an  arrangement 
between  the  Central  Improvement  Company 
and  the  Shenandoah  Valley  Railroad  Com- 
pany, by  which  all  of  the  old  first  mortgage 
bonds  were  to  be  destroyed,  and  new  bonds 
take  their  place."  And  the  said  Travers,  in 
reply  to  the  same  question,  deposes:  "I  had 
known  that  negotiations  were  going  on  be- 
tween the  Shenandoah  Valley  Kailrcwd  Com- 
pany and  the  Central  Improvement  Company, 
to  whom  a  portion  of  these  bonds  had  been 
delivered,  to  relieve  the  road  from  the  in- 
cumbrance of  the  mortgage  of  15th  of  Octo- 
ber, 1872,  and  I  was  adviied  of  the  fact  that 
those  bonds  bad  been  surrendered,  or  were 
under  the  control  of  the  Central  Improve- 
ment Company,  and  were  ready  for  cancella- 
tion and  destruction.  Under  that  arrange- 
ment, and  being  so  advised,  I  went  to  the  of- 
fice of  the  Central  Improvement  Company 
and  the  Pennsylvania  Bailroad  Company, 
and  found  thpm  there  in  the  possession  of 
Mr.  Green.  I  examined  them,  and  found 
that  they  were  all  there,  as  described  and 
called  for  in  the  deed  of  trust  of  October  15, 
1872,  together  with  ail  the  coupons  attached, 
— and  some  of  them  probably  had  been  de- 
tached,— and  they  were  destroyed  in  my  pres- 
ence and  with  my  assistance. "  Mr.  Travera 
also  testified  that  he  was  at  the  time  a  stoclc- 
holder,  director,  and  general  counsel  for  the 
railroad  company. 

It  is  impossible  to  assert  or  l>elieve,  in  the 
presence  of  tiiese  facts,  and  others  appearing 
In  the  record,  that  Mr.  Travers  did  not  talie 
possession  of  and  destroy  said  bonds  of  the 
improvement  company  under  and  upon  tlie 
authority  contained  in  the  aforesaid  agree- 
ment of  April  29.  1878,  and  upon  that  au- 
thority alone.  Any  other  conclusion  would 
place  Mr.  Travers  in  the  position  of  having 
destroyed  them  without  any  right  whatever 
to  do  so;  for  there  is  not  a  particle  of  evi- 
dence that  he  had  any  other  authority.  Hav- 
ing destroyed  said  bonds  under  the  authority 
conferred  by  said  agreement,  Mr.  Travers,  of 
course,  knew  its  contents.  By  the  terms  of 
said  agreement, — which  the  Fidelity  Com- 
pany admits,  and  insists  is  a  valid  and  bind- 
ing contract, — the  improvement  company 
agreed  to  surrender  and  deliver  to  the  rail- 
road company  the  said  8531,000  of  l>onds,  in 
consideration  of  the.  issuing  and  delivery  to 
It  by  the  railroad  company  of  certain  second 
mortgage  and  income  bonds  therein  speci- 
fied. The  surrender  of  the  bonds  held  by 
the  improvement  company,  and  the  delivery 
of  the  bonds  to  l>e  given  in  exchange  therefor 
by  the  railroad  company,  were  to  he  depend- 
ent or  concurrent  acts.  If  they  were  not 
both  performed  at  the  same  time,  the  per- 
formance of  its  part  by  either  company  im- 
posed an  immediate  obligation  on  the  other 
to  perform  its  part.  It  therefore  appears 
that  the  railroad  company,  by  U.  L.  Boyce, 
its  vice-president,  and  W.  H.  Travers,  the 
substituted  trustee  in  the  mortgage  of  Octo- 
ber 15,  1872,  assumed  the  responsibility  of 


performing,  and  did  perform,  for  the  im* 
provement  company,  its  part  of  siiid  agree- 
ment without  its  knowledge  or  assistance. 
Whatever  might  be  said  by  the  improvement 
company  as  to  the  propriety  and  good  faith 
of  this  transaction,  it  is  certain  that  neither 
the  railroad  company  nor  W.  H.  Travers,  the 
trustee,  can  question  or  deny  that  it  was,  in 
effect,  a  full-  and  complete  performance  on 
the  part  of  the  improvement  company  of  its 
part  of  said  agreement,  and  that  it  thereby 
became,  eo  instanti,  entitled  to  the  substi- 
tuted bonds  provided  for  therein.  Of  this 
fact  both  the  railroad  company  and  W.  H. 
Travers  were  of  necessity  fully  informed. 

It  is  thus  apparent  that  the  word  "surren- 
dered" was  advisedly  used  in  reference  to 
these  bonds  by  Mr.  Travers  in  the  deed  of 
release  of  August  25, 1879.  We  have  now 
shown  that  the  "surrender"  of  said  bonds 
was  upon  the  authority  of  an  agreement, 
and  under  circumstances,  which  made  it  the 
duty  of  the  trustee  to  see  that  th^  bonds  due 
to  the  improvement  company,  by  virtue  of 
said  agreement,  were  delivered  to  it,  or,  at 
least,  to  give  notice  to  subsequent  purchas- 
ers of  the  fact  that  said  company  was  en- 
titled to  said  bonds.  It  must  therefore  be 
presumed  that,  if  he  did  not  perform  this 
duty  by  giving  such  notice  to  the  Fidelity 
Company  and  the  other  subsequent  purchas- 
ers, he  certainly  would  have  informed  them 
of  all  the  facts,  if  inquiry  had  been  made  of 
him.  Caylus  v.  Bailroad  Co.,  10  Hun,  295; 
Acer  V.  Westoott,  1  Lans.  193;  1  Story,  Eq. 
Jur.  §  399.  Was  there  anything  upon  the 
records,  or  in  the  circumstances  of  the  trans- 
action, which  made  it  the  duty  of  the  Fidel* 
ity  Company,  as  a  subsequent  purchaser,  to 
make  this  inquiry?  As  we  have  seen,  the 
only  condition  upon  which  the  trustee  was 
authorized  to  release  the  mortgage  of  Octo- 
ber 13,  1872,  was  upon  the  true  payment  of 
all  the  bonds  therein  secured  to  the  holders 
thereof.  Now,  in  the  search  which  the  Fi> 
delity  Company  was  legally  bound  to  make, 
when  it  read  the  mortgage,  and  then  found 
in  the  deed  purporting  to  release  that  mort- 
gage the  word  "surrender,"  instead  of  "pay- 
ment" or  "satisfaction,"  would  it  not  have 
been  an  act  required  by  the  most  ordinary 
prudence  and  diligence  for  it  to  have  gone  to 
Mr.  Travers,  the  trustee,  who  had  used  that 
word  in  executing  the  release,  and  have 
made  of  him  the  inquiries,  by  whom,  and 
under  what  circumstances,  were  said  bonds 
"surrendered?"  In  addition,  the  Fidelity 
Company  knew  from  the  records  through 
which  it  claims  title  that  the  prior  mort- 
gages of  January  1,  1879,  and  of  September, 
1879,  had  been  executed  to  take  up  the  bonds 
issued  and  outstanding  under  the  mortgage 
of  Octol)er  15,  1872,  and  that  its  mortgage 
of  April  1,  1880,  was,  in  turn,  executed  to 
take  up  the  l>onds  then  or  thereafter  issued 
under  said  mortgage  of  January  1,  1879. 
Wade,  Notice,  §§  308,  309;  Taylor  v.  King, 
6  Munf.  358;  Briscoe  v.  Ashby.  24  Orat. 
454;  Coles  v.  Withers,  33  Grat.  201.    And, 
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of  necessity,  it  must  alao  have  known  that 
tbe  Shenandoah  Valley  Bailioad  was  at  the 
time,  if  not  insolvent,  not  plethoric  with 
money  to  pay  off  its  bonds  before  maturity, 
and  that  it  was  not  likely  that  the  holders 
would  gratuitously  surrender  their  flist 
mortgage  bonds  to  the  company  or  its  trus 
tee;  and  especially  so,  in  the  face  of  the  fact 
that  the  company  was  then  usiiTg  its  utmost 
efforts  to  borrow  money,  and  shingling  over 
its  property  with  new  mortgages  for  that 
purpose.  It  seems  to  me  that,  if  vhese  facts 
and  circumstances  were  not  sufficient  to  ex- 
cite diligence  and  invoke  inquiry  from  the 
most  careless,  then  nothing  in  reason  could 
be  expected  to  do  so.  "A  party  willfully 
closing  his  eyes  against  the  lights  to  which 
his  attention  has  been  direct^,  and  which. 
If  followed,  would  lead  to  a  knowledge  of  all 
the  facts,  is  chargeable  with  notice  of  every 
tact  that  he  could  have  obtained  by  the  exer- 
cise of  reasonable  diligence.  •  •  •  The 
Umit  of  Inquiry  necessary  in  any  case  is  that 
required  by  the  use  of  reasonable  diligence. 
What  is  reasonable  diligence  cannot  be  de- 
termined by  any  general  rule,  but  must  vary 
with  the  circumstances  of  each  case."  1 
Jones,  Mortg.  §  596.  The  circumstances  in 
this  cause,  it  seems  to  me.  are  entirely  suffi- 
cient to  have  put  the  Fidelity  Company  on 
inquiry  as  to  the  terms  and  conditions  and 
by  whom  the  bonds  of  the  improvement 
company  were  surrendered;  and  if  this  in- 
qnlry  had  been  made  of  the  trustee,  W.  H. 
Travers,  it  wonld  hare  been  informed  that 
tbey  had  been  taken  possession  of  by  him, 
and  destroyed,  nnder  the  said  agreement  of 
April  29,  1878,  and  this  agreement  would 
have  given  it  notice  of  the  equitable  lien  of 
said  company.  Bur  well  v.  Fauber,  21  Grat. 
463;  Long  v.  WeUer,  29  Orat  S5S;  Watts  v. 
EJnney,  3  Leigh,  298,  296;  Association  t. 
Thompson,  81  N.  J.  Eq.  536;  Swarthoat  ▼. 
Cnrtis,  5  N.  Y.  801,  809;  Claflin  v.  Railroad 
Co..  8  Fed.  Rep.  118;  Brush  v.  Ware,  15  Pet. 
98;  Boberts  v.  Halstead.  9  Pa.  St.  32.  I  am 
therefore  of  opinion  that  the  Fidelity  Ck>m- 
pany  is  not  a  purchaser  without  notice  as  to 
Ibe  said  equitable  lien  of  tbe  Improvement 
oompany. 

Having  reached  this  conclnsion,  it  Is  ap- 
parent there  is  no  foundation  for  the  conten- 
tion of  the  improvement  company  that  the 
railroad  company  has  disabled  itself  by  sub- 
sequent mortgages  from  performing  its  part 
of  the  said  agreement  of  April  29, 1878.  All 
fbese  mortgages  are  subordinate  to  the  claim 
of  the  improvement  company  nnder  said 
agreement;  and  said  claim  may  be  enforced. 
not  only  against  the  railroad  company,  but 
against  those  claiming  under  said  mortgages 
as  well.  I  think  It  better  to  abstain  at  this 
time  from  indicating  the  manner  in  which 
this  equitable  lien  of  the  improvement  com- 
pany ought  to  be  enforced,  or  tbe  specific 
ionn  of  the  relief  to  be  granted  in  that  be- 
half nnder  the  peculiar  circumstances  of  this 
cause,  for  the  reason  that  none  of  these  mat- 
ters were  considered  or  passed  upon  by  the 


circuit  court,  nor  were  they  discnssed  by 
counsel  in  the  argument  before  this  court. 
From  what  has  already  been  said,  and  fronn 
the  facts  appearing  in  the  record,  it  is  toot 
apprehended  there  can  be  any  serious  diffi- 
culty in  settling  these  questions.  It  seema 
to  me  the  objections  made  byttie  Fidelity 
Company  to  the  right  of  tbe  improvement 
company  to  intervene  in  this  cause  are  not 
well  taken.  While  It  iv  true  the  decision  in 
Muller  V.  Dows,  94  U.  S.  444,  and  other 
cases,  hold  that  tlie  railroad  property  in  this 
state  could  have  been  sold  in  the  Boanoke 
city  suit,  still,  as  the  railroad  oompany  is  a 
domestio'corporatlon  of  this  state  as  well  as 
Virginia,  and  the  plaintiff,  the  Fidelity  Com- 
pany, has  elected  to  invoke  tlM  jurisdiction 
of  a  court  in  this  state  in  aid  of  its  suit  in 
Boanoke  city,  I  do  not  think  it  can  exclude 
the  creditors  of  tbe  railroad  company  from 
intervening  in  either  court.  In  the  view  we 
have  token  of  the  rights  of  the  improvement 
companyin  this  cause,  the  question  of  laches 
does  not  apply.  It  appears  from  tlie  amend- 
ed bill  in  the  Crnmlish  suit  that  the  plaintiff 
never  discovered  until  after  December,  1882, 
that  there  was  any  adverse  claim  or  denial 
of  the  right  of  tbe  improvement  oompany  to 
the  bonds  which  it  was  entitled  to  under  the 
agreement  of  April  29,  1878.  It  also  ap- 
pears in  the  record  that  all  the  bonds  Issua- 
ble  under  the  mortgage  of  April  1,  1880,  bad 
been  negotiated  in  1881,  before  said  discov- 
ery was  made;  and,  consequently,  even  U 
the  holders  under  that  mortgage  were  not 
purchasers  with  notice,  any  delay,  after  they 
had  invested  tbeir  money  in  1881,  could  not 
be  to  their  prejudice.  It  therefore  seems  to 
me,  for  this  reason,  and  others  so  iipptirent 
in  the  record  as  to  require  no  discussion, 
that  the  defense  of  laches  must  be  oveiruled. 
For  the  reasons  stoted  I  am  of  opinion 
that  Imth  the  decrees  appealed  from  In  these 
causes  must  be  reversed, — that  of  November 
29,  1887,  at  the  costs  of  J.  Garland  Hurst, 
administrator,  ete.,  tbe  plaintiff  therein;  and 
that  of  September  11,  1888.  at  tbe  costs  of 
the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company,  the  plaintiff  therein, — and  that 
these  causes  be  reihanded  to  the  circuit  court 
for  further  proceedings  there  to  be  bad  there- 
in according  to  equity  and  the  principles  an- 
nounced in  this  opinion. 

Enoush  and  Bkannok,  JJ.,  concurred. 
Green,  J.,  absent. 


aos  N.  c.  a) 

Waruck  «t  ol.  e.  FioiQE. 

(Supreme  Court  of  North  CaroUna.    March  11, 
1889.) 

AnvxKSB  PossissiOH— TkiaZt— VsKDior— Just. 

1.  In  ejeotment,  the  iaBne  being  as  to  the  men- 
tal condition  of  plaintiffs'  ancestor  daring  a  period 
of  years  inwhictidefendantioooupied  the  premises 
adversely,  the  oonrt  charged  that  if  the  ancestor 
was  BO  mentally  diseased  daring  that  period  aa  to 
be  unable  to  understand  and  assert  Ua  righta,— to 
know  that  he  was  the  owner  of  the  land,  and  that 
defendant  was  in  possession  and  asserting  rights, 
and  that  such  possession  might  eventually  destroy 
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Us  ownership,— plaintiffs  wonld  Im  eatitled  to  rs- 
oover,  notwitlistaadlDg  defendant's  adverse  pos- 
session. Held,  that  the  instruction  was  unex- 
ceptionable. 

a.  Rev.  Code  N.  C.  &  66, 1  1,  prorldlng  that  per^ 
■ona  nnder  mental  disability  shall  bare  three  years 
«fter  "coming  of  soniul  mmd"  in  which  to  bring 
their  action,  a  special  finding  that  plainttHs'  an- 
eestor  was  "mentally  incapable  at  aU  times  since 
April  1, 1847,  up  to  seven  years  prior  to  his  death, 
01  prosecuting  and  defending  bis  rights, "  is  .too 
Imperfect  to  support  a  judgment,  as  it  leaves  un- 
certain the  condition  of  his  mind  during  those 
•even  years. 

8.  The  Jury  deliberated  all  night,  and  on  their 
retam  to  court  next  morning  the  court  inquired 
If  they  thought  an  agreement  was  improbable,  to 
which  a  juror  replied  that  they  stood  9  to  3.  The 
court  thereupon  said  to  the  jury  that  it  was  their 
dntT  to  agree  if  jKWsible ;  that  no  juror,  from  more 
pride  of  opinion,  hastily  expressed,  should  refuse 
to  i«ree;  nor,  on  the  other  hand,  should  he  sui^ 
■  render  any  conscientious  views  founded  on  the 
evidence;  and  that  it  was  tiie  duty  «f  each  juror 
to  reason  with  hi*  fellows  concerning  the  facts, 
with  an  honest  desire  to  arrive  at  the  truth,  and 
with  the  view  of  arriving  at  a  verdict.  Held  en- 
tirely proper  directions. 

Appeal  from  superior  court.  Cleveland 
county;  Boykih,  Judge. 

W.  A.  Hoke,  for  appellant.  IF.  P.  Byniim, 
for  appellees. 

Sbhth,  C.  J.  The  plalntiffB,  as  heirs  at 
law  of  Christy  Eaker,  who  died  in  1885,  in- 
testate, derive  title  to  the  land  sued  tor  un- 
der a  grant  from  the  state,  and  successive 
intermediate  conveyances  terminating  with 
their  ancestor.  The  defendant  claims  it 
undw  deeds  from  one  Neal  to  Alex  Norton, 
dated  in  1847;  from  Norton  to  Froneberger, 
made  in  1836;  and  from  the  latter  to  him- 
self, executed  the  same  day;  and  an  alleged 
continuous  and  adverse  possession  from  the 
year  1847  to  the  death  of  said  Eaker.  To  re- 
but the  effects  of  this  hostile  occupation,  the 
plaintiffs  introduced  evidence  to  show  the 
insanity  of  Christy  Eaker,  and  his  mental 
incapacity  to  understand  and  enforce  and  de- 
fend his  rights  in  the  premises  daring  an  in- 
terval of  more  than  60  years  from  1831  to  the 
time  of  his  death;  so  that,  the  present  action 
having  been  commenced  on  Jidy  17th  of  the 
same  year,  the  running  of  the  sti^ute  to  pro- 
tect the  defendant's  possession  has  been  ar- 
rested, and  no  bar  is  interposed  to  prevent 
the  plaintiffs'  recovery.  The  defendant  of- 
fered testimony  in  disproof  of  this  contention 
as  to  the  mental  condition  of  Uie  deceased. 
The  controversy,  in  different  forms,  was 
tried  before  a  jury  at  spring  tm'm,  1888,  of 
the  superior  conrt  of  Cleveland,  upon  issues 
In  Trhich  the  findings  are  that  the  adverse 
possession  of  the  premises  was  in  plaintiff's 
ancestor  for  a  period  of  seven  years  previous 
to  April  1.  1847,  and  thereafter  for  a  similar 
period  in  the  defendant,  and  those  from  whom 
he  claims.  The  essential  matter  in  dispute 
is  the  alleged  mental  infirmity  of  the  said 
Christy  Eaker,  and  its  effect  in  saving  his 
rights  from  the  operation  of  the  limitations 
M  the  statute,  which  are  in  this  feature  un- 
changed as  fbund  in  the  Bevised  Code.  o.  65, 
§  1,  which  exempts  persons  who  are  iwn 
eompog  menUt,  sai  In  the  Code,  §  163,  which 


exempts  sueh  as  an  ** insane,"  and  both  allow 
three  yean  to  the  person  under  the  disabil- 
ity "coming  of  sound  mind,"  In  which  to 
bring  his  acUon.  Bev.  Code.  c.  65,  g  1; 
Code.  §  148.  The  issue  of  fact  involving 
this  question  was  put  in  this  form:  Was 
Christy  Eaker  ment^y  incapable  at  all  times 
since  April  1.  1847.  up  to  seven  years  prior 
to  his  death  of  prosecuting  and  defending 
his  rights?  The  response  was  in  the  afBrm- 
attve.  The  court  charged  the  jury  that  if 
the  said  Christy  Eaker  lal>ored  under  the 
disaMlity  of  insanity  during  the  time  be- 
tween the  years  1831  and  1885,  the  plain- 
tiffs, his  heirs  at  law,  would  be  entitled  to 
the  verdict,  although  the  defendant  had  pos- 
session and  occupied  the  said  land  as  con- 
tended. That  if  be  was  so  mentally  diseased 
as  to  be  nnabie  to  understand  and  assert  his 
rights,  the  possession  of  the  defendant  could 
avail  him  nothing  in  this  action.  That  U  it 
should  be  proved  that  he  did  not  possess  sof- 
flcient  mental  capacity  to  know  that  he  was 
the  owner  of  the  land,  and  that  the  defend- 
ant was  in  the  possession  thereof,  asserting 
title  thereto;  and  that  if  he  could  not,  by  rea- 
son of  mental  disease,  understand  that  such 
possession  threatened,  and  eventually  would 
destroy,  his  riglits  thereto, — then,  in  that 
event,  the  plaintiffs  would  be  entitled  to  re- 
cover, inasmnch  as  their  ancestor  labored  un- 
der such  a  disability  as  would  prevent  the 
operation  of  the  statute  of  repose.  The  de- 
fendant excepted  to  that  part  of  the  charge 
referring  to  the  degree  of  mental  capacity 
necessary,  etc.  The  ]ury  remained  out  an 
entire  night.  When  court  convened  the  en- 
suing morning,  the  jury  came  into  court,  and 
were  asked  it  they  had  agreed.  They  re- 
sponded in  the  negative.  The  conrt  inquired 
if  the  diversity  of  opinion  among  them  was 
such,  in  their  opinion,  as  to  render  an  agree- 
ment improbable.  A  juror  responded  that 
they  stood  9  to  3.  This  was  not  in  response 
to  any  inquiry  on  the  part  of  the  court  as  to 
how  the  panel  then  was  on  the  issue  submit- 
ted. No  such  inquiry  was  made.  The  court 
then  remarked  to  the  jury  that  it  was  thehr 
duty  toagree  if  possible;  that  no  juror,  from 
mere  pride  of  opinion,  hastily  expressed  dur- 
ing the  consultation,  should  refuse  to  agree; 
that  no  juror  was  required  to  surrender  any 
conscientious  views,  found  on  evidence,  he 
might  entertain  concerning  the  case;  that  it 
was  the  privilege,  and  indeed  the  duty,  of 
each  juror  to  reason  with  his  felloxxs  con- 
cerning the  facts  in  the  case,  with  an  honest 
desire  to  arrive  at  the  truth,  and  with  the 
view  of  arriving  at  a  verdict.  The  defend- 
ant excepted  to  the  remarks  of  the  judge  to 
the  jury.  The  jury  retired,  and  after  further 
deliberation  returned  a  verdict  for  the  plain- 
tiffs. Judgment  for  the  plaintiffs.  Appeal 
by  defendant. 

Without  instituting  an  inquiry  into  the 
nature  and  extent  of  the  disability  which 
gives  immunity  to  persons  thus  designated 
in  the  statute  from  the  consequences  of  delay 
in  bringing  suit  when  their  rights  of  prop- 
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eity  are  Invaded,  we  think  the  Instruction 
of  the  judge  leaves  nothing  unsaid  or  given 
of  which  tlie  appellant  can  complain.  Quite 
as  unfounded  is  bis  exception  to  what  was 
said  and  done  when  the  jury  came  into  court 
and  announced  their  failure  to  agree  upon  a 
verdict.  The  directions  given  tliem  were 
entirely  fit  and  proper,  as  tending  to  bring 
about  unanimity  of  opinion  after  a  full  and 
free  interchange  of  views  among  the  jurors, 
and  to  prevent  unnecessary  mistrials.  But 
the  verdict  upon  the  issue  of  the  insanity  of 
the  deceased  is  imperfect,  and  leaves  unde- 
termined the  state  and  condition  of  his  mind 
during  the  seven  years  next  before  bis  death. 
It  establishes  the  insanity  up  to  the  begin- 
ning of  this  period,  while  the  charge  explic- 
itly requires  a  finding  of  this  fact  up  to  the 
year  1B85;  and  we  are  at  a  loss  to  know  why 
the  issue  was  framed  so  as  not  to  embrace 
this  additional  time.  If  any  inference  is  to 
be  drawn  from  this  omission,  as  intentional, 
and  not  the  result  of  inadvertence,  it  would 
be  that  the  insanity  did  not  continue  until 
death,  but  that  reason  was  restored  during 
life.  If,  tlien,  the  deceased  recovered  from 
this  disability,  and  became  of  sound  mind 
for  a  period  of  three  years  before  the  suit 
was  begun,  the  bar  would  become  complete, 
and  the  right  to  recover  the  land  lost.  But 
the  case  shows  no  change  of  mental  condi- 
tion before  death,  and  the  instruction  cov- 
ered the  entire  period  up  to  deatli,  during  all 
of  which  a  continuance  of  the  unsound  mind 
is  made  a  condition  of  the  plaintiffs'  riglit  of 
recovery.  The  discrepancy  does  not  admit 
of  our  acceptance  of  the  finding  of  the  issue 
as  a  basis  on  which  to  render  a  final  judg- 
ment in  the  cause,  and  we  feel  constrained 
to  consider  this  lapsus  as  an  imperrection  in 
the  form  of  the  issue  tendered,  and  followe.1 
by  a  correspondent  imperfection  in  the  find- 
ing of  fact,  the  correction  of  which  can  be 
made  only  by  sending  the  cause  back  to  the 
end  that  a  proper  issue  be  submitted  to  the 
jury.  The  judgment  must  be  reversed,  and 
a  new  trial  bad,  and  it  is  so  adjudged. 


003  N.  c.  no) 

BlAOKWELL  9.  DiBBRELL  et  Ol. 

(Suvreme  Court  of  North  CaroUma.    March  U, 
1889.) 

FUEADntO — JlTDOUSNT — ReS  AXWUSIOATA. 

In  an  action  to  recover  money  due  on  contract, 
evidence  of  an  e8top|)el  by  jndKment  in  a  former 
action  is  not  admissible  under  the  Keneral  issue, 
where  such  judgment  was  rendered  Wore  the  de- 
fendant was  required  to  plead. 

John  Manning,  for  appellants.  W.  W 
Fuller  and  B.  C.  Smith,  for  respondent. 

Atert,  J.  This  was  s  dvil  action  tried 
before  Merrimon,  J.,  and  a  jury,  on  appeal 
from  a  justice's  judgment,  at  June  term, 
1888,  of  the  superior  court  of  Durham  county. 
The  plaintiff  sued  for  the  recovery  of  $108.83 
for  rent  of  a  certain  brick  prize-room  for  the 
months  of  November  and  December,  1887. 
The  summons  was  issued  on  the  13th  day  of 


March,  1888,  and  tried  upon  a  removal  by 
afiBdavit  from  one  justice  to  another,  on  the 
15th  day  of  March,  1888.  The  defendant 
pleaded  the  "general  issue,  and  counter-claims 
amounting  to  $89.07."  After  evidence  by 
the  plaintiff  tending  to  establish  bis  debt,  the 
defendant  offered  to  introduce  the  following 
evidence:  That  on  the  18th  day  of  March, 
1888,  the  plaintiff  had  sued  out  another  sum- 
mons against  these  defendants  in  which  he 
claimed  the  rent  duefor  the  same  prize-room 
for  the  months  of  January,  February,  and  up 
to  the  18th  day  of  March ;  that  there  was  judg- 
ment for  the  plaintiff  in  that  action  against 
the  defendants,  which  judgment  was  satisfied 
in  full;  that  that  action  was  tried,  judgment 
rendered,  and  judgment  satisfied  before  the 
present  suit  was  tried.  It  was  proven  by  the 
plaintiff,  and  admitted  by  the  defendants, 
that  the  rent  was  payable  monthly,  in  ad- 
vance. Upon  objection  by  the  plaintiff,  his 
honor  held  that  the  evidence  could  not  be 
received  under  any  plea  pleaded  by  the  de- 
fendants, and  excluded  the  evidence.  Ex- 
ception by  defendants.  Defendants  moved 
to  be  allowed  to  amend  their  answer.  His 
honor  refused  to  allow  the  amendment.  De- 
fendants excepted.  There  was  verdict  and 
judgment  against  the  defendants.  Motion 
for  new  trial  tor  errors  alleged.  Motion  over- 
ruled.   Appeal  by  defendants. 

The  case  is  before  us  upon  the  single  point 
whether  his  honor  erred  in  excluding  the  tes- 
timony offered  on  the  ground  that  it  was  not 
admissible  "in  support  of  any  plea  pleaded 
by  the  defendant. "  Tlie  transcript  contains 
on  the  subject  of  the  pleadings  only  the  fol- 
lowing: "The  plaintiff  complained  for  the 
sum  of  one  hundred  and  eighty  dollars  and 
3S-100,  d  ue  by  defendants  on  contract.  The  de- 
fendants pleaded  the  general  issue,  and  coun- 
ter-claim of  $89.07."  The  defendant  con- 
tends that  the  "general  issue"  in  an  action 
of  this  kind  (assumpsit)  was  non  assumpsit, 
and  cites  several  authorities  to  show  thbt 
under  the  former  practice  a  defendant  was 
allowed  under  this  plea  to  show  the  pend- 
ency of  another  action,  or  even  a  judgment 
in  another  suit,  l)etween  the  same  parties,  in 
bar  of  recovery.  We  therefore  deem  it  per- 
tinent to  quote  the  language  of  Justice  Fear- 
son,  in  Branch  y.  Houston,  Busb.  85.  in 
which  lie  so  clearly  points  out  the  proper  time 
and  manner,  under  the  old  rules  of  pleading, 
of  setting  up  and  showing  a  want  of  juris- 
diction in  the  court:  "(1)  U  there  be  a  de- 
fect, e.  g.,  a  total  want  of  jurisdiction,  ap- 
parent upon  the  face  of  the  proceedings,  the 
court  will,  of  its  own  motion,  'stay,  quash, 
or  dismiss '  tlie  suit.  This  is  necessary  to 
prevent  the  court  from  being  forced  into  an 
act  of  usurpation,  and  compelled  to  give  a 
void  judgment.  (2)  If  the  allegation  bring 
the  case  within  the  jurisdiction,  so  that  the 
defect  is  not  apparent,  and  the  general  issue 
is  pleaded,  the  proof  not  sustaining  the  alle- 
gation, there  is  a  fatal  variance,  which  is 
ground  of  nonsuit,  e.  g,,  declaration  quare 
olausum  /regit  in  the  county  of  Wake;  gen- 
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eral  issue;  proof,  treBpass  on  land  in  the 
county  of  Johnston;  ♦  •  •  nonsuit,  un- 
less aflSdavit  be  made  according  to  the  stat- 
ute. (3)  If  the  subject-matter  is  within  the 
jurisdiction,  and  there  be  any  peculiar  cir- 
comstance  excluding  the  plaintiffs  or  exempt- 
ing the  defendant,  it  must  be  brought  for- 
ward by  a  plea  to  the  jurisdiction;  otherwise 
there  is  an  implied  waiver  of  the  objection, 
and  the  court  goes  on  in  the  exercise  of  its 
ordinary  jurisdiction."  See,  also,  Clark  v. 
Cameron,  4  Ired.  161 ;  Wait,  Act.  &  Def .  400. 
Under  the  system  of  pleading  and  practice 
established  by  the  Code  of  Civil  Procedure,  it 
has  been  repeatedly  held  by  this  court  that 
where  the  defendant  relies  on  a  general  de- 
nial, in  the  answer,  of  the  allegations  of  the 
complaint,  such  a  variance  as  the  example 
given  by  the  chief  justice  must  compel  the 
plaintiff  to  submit  to  jadgment  of  nonsuit, 
unless  permitted  to  amend  after  mistrial  up- 
on such  terms  as  the  court  may  impose.  And 
while  the  forms  of  action  are  abolished,  and 
the  technical  rules  of  pleading  dispensed  with, 
the  same  principles  of  law  underlie  both, 
and  must  make  the  old  and  the  new  practice 
and  pleading  often  assimilate. 

The  pendency  of  another  suit  between  the 
same  parties  and  involving  the  same  subject- 
matter,  being  a  circumstance  dehors  the  rec- 
ord, which  exempts  the  defendant  from  lia- 
bility, must,  under  the  formal  method  pe- 
culiar to  the  common  law,  have  been  made 
available  by  a  plea  in  abatement  before  plead- 
ing to  the  merits;  and  upon  the  same  govern- 
ing principles  is  founded  the  rule,  established 
under  the  Code  practice,  that  the  same  de- 
fense must  be  "set  up  in  the  answer,  or  in 
some  way  insisted  on  before  the  trial  on  the 
merits,  and,  if  not,  will  be  considered  waived." 
Hawkins  v.  Hughes,  87  N.  C.  115.  Pomeroy 
in  his  work  on  Remedies  and  Bemedial 
Bights,  §  711,  says:  "The  defense  that  an- 
other action  is  pending  for  the  same  cause 
must  be  specially  pleaded,  unless  it  is  raised 
by  demurrer."  The  same  author,  in  section 
721,  says:  "It  is  now  settled,  in  direct  oppo- 
sition to  the  common-law  rule,  that  defenses 
which  seek  only  to  abate  the  particular  action 
in  which  they  are  pleaded  may  be  united  with 
those  which  seek  to  bar  all  recovery  upon  the 
cause  of  action."  The  author  points  out,  as 
a  difBciilty  in  the  practical  working  of  the 
rule,  that  a  general  verdict  for  the  defendant 
upon  all  of  the  issues  in  abatement  and  in 
bar  might  leave  it  uncertain  whether  plain- 
tiff could  prosecute  another  action,  or  was 
precluded  from  doing  so.  He  suggests  that 
in  such  cases  the  jury  should  be  instructed 
with  great  care  upon  the  issues  raised  by  the 
pleadings  as  defenses  of  both  characters. 
The  practice  of  incorporating  the  defense  of 
fhe  pendency  of  another  action  with  others 
that.  If  established,  would  bar  recovery  in  any 
action  brought  for  the  same  cause,  has  been 
approved  by  this  court.  The  suggestion  of 
the  court  in  Hawkins  v.  Hughes,  supra,  that 
the  matter  set  up  in  abatement  should  be 
passed  upon  before  a  trial  upon  the  merits, 
«  9s.E.no.8— 18 


might  be  made  perfectly  consistent  in  prac- 
tice with  the  rule  laid  down  by  Mr.  Pomeroy. 
A  jury  could  be  instructed  to  respond,  Qrst, 
to  an  issue  involving  the  question  whether 
another  action  was  pending,  and,  if  they 
should  answer  that  atfirmalively,  then  that 
they  need  not  extend  their  inquiries  to  the 
other  issues,  because  that  finding  would 
make  it  necessary  to  dismiss  the  action  that 
was  being  tried,  and  leave  the  plaintiff  to 
seek  his  remedy  in  the  other  action  already 
at  issue  between  the  same  parties. 

The  plaintiff  caused  summons  to  be  issued 
by  a  justice  of  the  peace  in  both  actions  on 
the  13th  day  of  March,  1888.  The  judgment 
was  rendered  in  this  action  on  the  15th  of 
March  following,  but  after  return  and  re- 
moval to  another  justice  on  the  13th.  It  does 
not  appear  when  the  other  action  was  tried; 
but  it  was  tried,  and  judgment  entered  and 
satisfied,  before  the  justice  tried  this  case. 
The  pleadings  were  not  written,  but  in  the 
summons  the  defendant  had  notice  "to  an- 
swer the  complaint  of  James  W.  Blackwell 
for  the  non-payment  of  the  sum  of  $108.33, 
due  by  contract."  Under  rule  10,  §  840,  of 
the  Code,  the  justice  would,  at  the  request  of 
the  defendant,  have  required  the  plaintiff  "to 
exhibit  his  account  or  demand,  or  state  the 
nature  thereof, "  or  preclude  him  from  giv- 
ing evidence  as  to  any  demand  not  exhibited. 
We  must  assume,  therefore,  that  the  defend^ 
ant  waived  his  right  under  the  rule,  because 
he  either  knew  the  nature  of  the  demand  or 
did  not  care  to  know.  So,  if  the  defendant 
did  not  in  fact  know,  be  might  by  reasonable 
diligence  have  known  the  cause  of  action  in 
each  of  the  cases  before  the  trial  of  either, 
and,  so  far  as  we  can  see,  might  have  pleaded 
the  pendency  of  the  one  in  the  other.  If, 
however,  the  record  leaves  us  at  liberty  to 
conclude  that  the  other  action  had  been  tried, 
and  judgment  had  been  rendered  and  satis- 
fied, before  the  defendant  was  required  to 
plead  in  this  action,  then  the  defendant  could 
not  avail  himself  of  the  estoppel  (even  if  we 
concede  that  this  case  falls  within  the  rule 
stated  in  Jarrett  v.  Self,  90  N.  C.  478)  with- 
out pleading  specially  in  his  answer,  ais  new 
matter,  the  record  in  the  other  case.  An  es- 
toppel by  judgment  must  be  pleaded,  if  there 
is  or  has  been  any  opportunity  to  do  bo. 
Pom. Bern.  §  712,note4;  Caldwell  v.  Auger, 
4  Minn.  217,  (Oil.  156.)  Where  the  record 
and  judgment  in  a  former  action  are  relied 
upon  to  bar  recovery  in  a  second  suit  be- 
tween the  same  parties,  the  plea  of  estoppel 
on  that  ground  must  be  distinctly  set  up  as 
new  matter  in  the  answer,  and  will  not  be 
considered  as  comprehended  under  the  gen- 
eral denial  of  the  several  allegations  consti- 
tuting the  plaintiff's  cause  of  action.  Yates 
V.  Yates,  81  N.  0.  397;  Tuttle  v.Harrill,  85 
N.  C.  456;  Isler  v.  Harrison,  71  N.  C.  64; 
Falls  V.  Gamble.  66  K.  C.  455;  Gay  v.  Stan- 
cell,  76  N.  0.  369.  We  cannot  construe 
the  "memorandum,"  "general  issue,"  when 
made  in  a  justice's  court  under  our  present 
system  of  pleading,  to  mean  more  than  tbak 
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thfi  defendant  will  Interpoae  a  general  dftnial 
to  the  cause  or  causes  of  action  alleged,  either 
ore  tmua  or  in  a  written  complaint  hy  the 

5>IainttfiF;  and  evidence  of  an  estoppel  by  a 
adgment  in  another  action,  or  of  the  pend- 
ency of  another  action  between  the  same  par- 
ties, is  not  admissible  in  support  of  such  a 
defense.  But  it  is  unnecessary  for  us  to  de- 
cide whether  the  plaintiff  oould  "split  up" 
his  account,  and  bring  two  actions  instead 
of  one,  or  whether  the  account  was  doe  un- 
der a  single  contract,  and  therefore  cogniz- 
able only  in  the  superior  court,  it  the  evi- 
dence had  been  admitted  and  was  true.  It 
was  not  competent  to  sustain  the  defense  as 
it  was  entered  in  the  justice's  court,  and  the 
defendant's  counsel  admits  on  the  argument 
ttiat  the  refusal  of  his  honor  to  allow  an 
amendment  cannot  be  reviewed  in  this  court. 
We  concur  with  his  honor  in  his  ruling. 
There  is  no  error,  and  the  Judgment  must  be 
affirmed. 


aOS  N.  C.  GO) 


Ebwasds  et  (d.  v.  Bowden  «<  us. 
^Supreme  Court  of  North  Carolina.   March  U, 


) 

XOBTaAOB— FomOLOBlTBa— BvtDBNCR. 

In  a  f  oreolosnre  suit  tbe  issue  being  as  to  wheth- 
tt  one  of  the  defendants,  a  married  woman,  vol- 
untarily signed  and  acknowledged  the  mortgage 
without  the  oompulsion  of  her  husband,  evidence 
that  she  ezeouted  a  deed  conveying  part  of  the 
•ome  property  a  year  later,  for  the  purpose  of 
raising  money  to  pay  on  the  mortgage  debt,  is  ad- 
miasiDle  to  rebut  ner  allegation  that  she  azeouted 
the  mortgage  under  duress. 

Appeal  from  superior  court,  Qreene  oonnty ; 
J.  F.  Qbates,  Judge. 

Action  by  Edwards  &  Murohison  against 
B.  E.  Bowden  and  Bettie  J.  Bowden,  bis 
wife,  to  foreclose  a  mortgage.  Yerdict  for 
defendants,  and  j  udgment  thereon.  Plaintiffs 
appeal. 

W.  O.  3iunroe,  for  appellants.  Geo.  M. 
Idndaap,  for  respondents. 

Shepherd,  J.  This  was  a  civil  action,  for 
the  foreclosure  of  a  mortgage  deed,  and  tried 
before  Obates,  J.,  and  a  jury,  at  fall  term, 
1888,  of  Greene  superior  court  Among  other 
things,  the  defendant  BetUe  J.  Bowden  al- 
leged that  she  was  a  feme  eovert  at  the  time 
the  mortgage  was  executed,  and  that  the  land 
attempt^  to  be  conveyed  was  her  sole  and 
•epaiate  property,  and  that  her  signature  to 
said  mortgage  deed  was  obtained  by  the 
fraud  and  ooUusioo  of  the  plaintiffs,  and  the 
threats,  fear,  and  oompulsion  of  her  bus- 
band,  and  that  her  husband  threatened  to 
abandon  and  leave  her  unless  she  signed  the 
mortgage  to  plaintiffs.  It  was  alleged  and 
proved  that  at  the  time  the  feme  defendant 
signed  said  mortgage  she  was  confined  to  ber 
bed  with  sickness,  and  had  been  so  oonflned 
for  two  weeks  or  more.    There  was  no  alle- 

etion  or  proof  that  the  plaintiffs  knew  that 
r  busband  threatened  to  leave  her  if  she  re- 
tuaed  to  sign  the  mortgage  to  plaintiffs.  On 
tbe  trial,  puaintifls  offered  in  evidence  a  deed 
tioai  plaintiff  a.  and  defendant*  to  one  Maiy 


J.  Pate,  purporting  to  convey  a  part  of  tbe 
land  attempted  to  be  conveyed  in  said  mort- 
gage, and  which  was  executed  a  year  after 
tbe  mortgage,  for  the  purpose  of  raising 
money  to  pay  off  a  part  of  said  mortgage 
debt,  for  the  purpose  of  rebutting  tbe  allega- 
tion that  she  signed  said  mortgage  through 
fc-ur  of  her  hustund,  which  evidence  was  ob- 
jected to  by  tbe  defendant,  and  rejected  by 
the  court,  to  which  ruling  the  plaintiffs  ex- 
cepted. The  defendant  Bettie  J.  Bowden 
testified  in  her  own  behalf  as  follows:  "B. 
E.  Bowden,  my  husband,  brought  the  mort- 
gage, and  said,  if  I  did  not  sign  it,  he  would 
leave  me.  Edwards,  one  of  the  plaintiffs. 
came  in.  I  was  sick.  He  talked  to  me  much 
about  bis  kindness  to  my  husband.  I  told 
him  I  did  not  want  to  give  mortgage  on 
my  land.  He  said  Bowden  had  given  him 
an  agreement  to  give  him  a  mortgage  on 
land.  He  said  he  would  prosecute  my  hus- 
band for  false  pretense,  and  put  him  in  jail, 
if  I  did  not  sign  tbe  mortgage.  My  husband 
was  in  the  habit  of  getting  intoxicated,  and 
when  so  was  violent.  I  never  signed  the 
mortgage  willingly  and  voluntarily.  I  was 
afraid  he  would  do  what  he  threatened." 
Exceptions  were  taken  by  the  plaintiffs  to  tlie 
instructions  given  by  tbe  court,  but,  as  the 
appeal  is  disposed  of  apon  the  exception  to  the 
exclusion  of  testimony,  it  is  unnecessary  to 
set  out  tbe  charge  here.  There  was  a  verdict 
for  the  defendants,  and  the  plaintiffs  ap- 
pealed. 

We  are  of  the  opinion  that  a  new  trial 
should  be  granted  because  of  the  rejection  of 
the  testimony  offered  by  tbe  plaintiffs.  It  ia 
true  that,  if  tbe  deed  were  executed  nnder 
duress,  and  is  for  that  reason  void,  it  could 
not  be  validated  by  the  fact  which  the  plain- 
tiffs sought  to  prove.  But  it  was  not  offered 
for  that  purpose,  but  to  rebut  "the  allegati<m 
that  she  signed  said  mortgage  through  feu 
of  her  husband."  Tbe  alleged  fact  that  a 
year  after  she  signed  the  deed  which  is  the 
subject  of  this  controversy  she  voluntarily 
(as  far  as  we  can  see)  joined  the  plaintiffs  in 
the  execution  of  the  rejected  deed  of  mort- 
gage upon  a  part  of  the  same  land,  and  for 
the  purpose  of  paying  plaintiffs'  mortgage 
debt,  would,  it  seems  to  us,  be  clearly  rele- 
vant to  the  issue  before  the  jury.  They 
might  well  have  inquired  why  she  did  not  re- 
pudiate the  whole  transaution,  instead  of  rec- 
ognizing it  by  joining  in  the  execution  of  the 
second  deed.  It  may  be  that  she  could  have 
fully  explained  her  act  so  as  to  repel  the  im- 
puted inconsistency;  but,  betJiat  as  it  may. 
we  think  the  plaintiffs  were  entitled  to  the 
testimony  offered.    Vtnir*  de  novo. 


(UB  K.  c. 
Hall  e.  TillMas  et  dt. 


278) 


(SupretM  Court  oj  North  CaroHna.   Uaroh  11, 
1889.) 

KBPUVm— JUDOMKNT— SOBBTDM. 

Code  N.  C.  i  828,  as  amended  by  Laws  1885,  o. 
BO,  S  8,  provides  that  property  taken  in  an  action  at 
olum  utd  delivary  may  be  letamad  to  dnftwirtant 
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on  the  ezecntlon  by  the  latter  of  an  undertaking, 
with  one  or  more  suiBcient  snreties,  for  the  dellv- 
•ry  of  the  property  to  plaintiff,  with  damage*  for 
ite  deterioration  and  Its  detention,  if  delivery  can 
be  bad,  and,  if  not,  then  for  the  payment  to  plain- 
tUt  of  »noh  sum  aa  may  be  recovered  against 
defmdant  for  the  value  of  the  property,  etc. 
Section  481  pi'ovides  that  in  an  action  to  recover 
tbe  possession  of  personal  property  judgment  for 
jdatntUT  maybe  for  the  possession  of  the  property, 
or  for  the  value  Uiereof.  Hdd,  in  snoh  an  action, 
where  tiie  only  issnes  decided  were  that  plain- 
tlfi  was  the  owner  of  the  property  in  question, 
and  entitled  to  immediate  possession,  and  a  money 
tadgment  was  rendered  against  defendant,  that  a 
Indiment  agadnst  the  sureties  for  a  balance  of  the 
debt  owing  to  plalntift,  after  the  application  of  the 
proceeds  in  the  property  thereon,  was  not  author- 
it.  P.  Gilbert,  for  appellants.  T.  B.  Wo- 
mack  and  John  Manning,  for  respondent. 

Davis,  J.  This  is  an  appeal  by  the  do- 
(bndants  from  a  judgment  of  Gilmer,  J., 
rendered  at  February  term.  1888,  of  the  su- 
p^or  coart  of  Chatham  county.  The  plain* 
tlS  alleged  that  he  was  the  owner  of  an  en- 
gine  and  saw-mill,  described  in  the  complaint, 
which  were  in  the  possession  of  the  defend- 
ants Tillman  &  Esher,  and  wrongfully  de- 
tained by  them.  The  said  engine  and  saw- 
mill were  taken  under  pi-oceeding?  in  claim 
and  delivery,  and  returned  to  the  defendants, 
who  gave  the  required  undertaking,  with  the 
defendants  O.  A.  Palmer,  J.  B.  Jones,  and  A. 
P.  Gilbert,  as  sureties,  as  set  out  in  the 
record.  The  action  was  commenced  in  No- 
vember,  1884.  At  May  term,  1886,  there 
was  a  trial,  and  a  verdict  of  a  Jury  upon  issues 
sabmitted,  and  by  consent  the  verdict  of  the 
jury  was  set  aside,  and  new  trial  ordered.  At 
fall  term,  1^886.  the  action  was  tried,  and  the 
following  tissues  were  submitted  to  a  Jury: 
"(1)  Is  the  plaintiff  the  owner  of  the  said 
mill  and  engine  described  in  the  pleadings? 
(2)  Is  the  plaintiff  entitled  to  the  immediate 
possession  of  said  saw-mill  and  engine?  (3) 
What  was  the  value  of  the  said  saw-mill  and 
engine  at  the  time  of  the  contract  of  defend- 
ants? (4)  What  sum  has  been  paid  on  the 
contract  price?  (5)  What  is  the  value  of 
the  saw-mill  and  engine,  now?  (6)  What 
damage,  if  any,  has  the  plaintiff  sustained  by 
reason  of  the  detention  of  said  saw-mill  and 
engine  ?  "  The  jury  responded  to  the  flrst  and 
second  issues,  '^Tes."  There  was  no  re- 
sponse to  the  other  issues,  and  the  following 
Jadgment  was  rendered:  "This  cause  com- 
ing on  to  be  heard  before  me  and  a  jury,  upon 
the  pleadings,  proofs,  and  arguments,  and  the 

iary  having  found  the  first  and  second  issues 
n  favor  of  the  plaintiff,  now,  on  motion  of 
John  Manning  and  T.  B.  Womack,  attorneys 
tor  the  plaintiff,  it  is  ordered  and  adjudged 
ttiat  the  plaintiff  recover  of  the  defendants 
the  snm  of  six  hundred  and  sixty-six  dollars 
and  sixty-three  cents,  with  interest  on  five 
hundred  and  eighty-seven  dollars  and  eight 
cents  from  the  flrst  day  of  the  term  until 

rd,  together  with  the  costs  of  this  action, 
be  taxed  by  the  clerk.  It  is  further  ad- 
judged that  if  the  said  sum  of  six  hundred 
amd  sixty-six  dollars  and  sixty-three  cents  and 


interest  be  not  paid  on  or  before  the  1st  day 
of  December  next,  then,  and  in  that  event, 
A.  P.  Gilbert  and  T.  B.  Womiick  are  appointed 
commissioners  to  sell  the  saw-mill  and  engine 
described  in  tlie  pleadings  at  public  auction 
for  cash,  first  advertising  the  same  according 
to  law,  ^nd  apply  the  proreeds  to  the  ex-, 
tinguishment  of  this  judgment,  interest,  and 
costs,  and  pay  the  surplus,  if  any,  to  the  de- 
fendants. That  this  cause  be  held  for  fur- 
ther direction,  and  trial  of  th^  remaining 
issues. "  After  the  record  of  the  verdict,  the 
following  entry  appears:  "Judgment.  Ap- 
peal. Bond  fixed  at  940.00."  But  no  ap- 
peal-was perfected.  At  February  term,  1887i 
the  commissioners  made  the  following  report: 
"A.  P.  Gilbert  and  T.  B.  Woraack,  commi8« 
sioners  under  judgment  of  fall  term,  1886,  in 
this  cause,  respectfully  report  that  after  due 
advertisement  they,  on  the  12th  day  of  Feb- 
ruary, 1887,  sold  at  public  auction,  for  cash, 
the  saw-mlll  and  engine  described  in  the 
pleadings,  when  and  where  Joseph  Malone 
became  the  last  and  highest  bidder,  in  the 
sum  of  two  hundred  and  fifty  dollars,  and  has 
complied  with  the  terms  of  the  sale.  That 
they  have  applied  said  sum  of  two  hundred 
and  fifty  dollars  as  a  credit  on  said  judg- 
ment." Upon  which  the  following  judgment 
was  rendered  at  the  same  term:  "This cause 
coming  on  to  be  heard  upon  the  report  of  A. 
P.  Gilbert  and  T.  B.  Womack,  commission- 
ers,  herein  filed,  no  one  objecting,  now,  on 
motion  of  John  Manningand  T.  B.  Womack, 
attorneys  for  plaintiff,  it  is  adjudged  that  the 
said  report  is  ratified  and  confirmed,  and  tliis 
cause  is  continued  for  the  plaintiff. " 

The  case  on  appeal  states  tiiat  at  Febrnary 
term,  1888,  the  plaintiff,  through  bis  counsel, 
announced  that  the  only  action  he  proposed 
to  take  in  the  case  was  to  move  for  judg- 
ment against  the  sureties  upon  the  under- 
taking of  the  defendants  for  the  residue  of 
the  plaintiff's  debt,  after  the  application  to 
said  debt  of  the  proceeds  arising  from  the  sale 
of  the  property  in  controversy.  This  motion 
was  acconlingly  made,  and  resisted  by  the 
defendants  upon  the  ground  tliat  tlie  judg- 
ment theretofore  rendered  at  fall  term,  1886. 
of  the  superior  court  of  said  county  of  Chat- 
ham, in  the  above-entitled  cause,  was  irregu- 
lar, void,  and  not  supported  or  justified  by 
the  record  and  papers  in  the  case,  and  thtU 
the  said  sureties  were  not  liable  for  th« 
amount  of  said  judgment,  or  any  part  thereof. 
The  motion  of  the  plaintiff  was  granted,  and 
judgment  rendered  accordingly.  The  de- 
fendants excepted.  The  defendants  then 
moved  to  set  aside  the  said  judgment  there> 
tofore  rendered  at  full  term,  18d6,  as  afore- 
said, upon  the  ground  that  the  said  judgment 
was  irregular,  and  contrary  to  the  course  and 
practice  of  the  court.  From  which  said 
judgment  and  rulings  the  drfendants  ap 
pealed  to  the  supreme  court.  The  following 
is  the  judgment: 

"This  cause  coming  on  to  be  heard  before 
me  upon  the  motion  of  the  plaintiff  for  sum- 
mary judgment  upon  the  replevy  bond  <A  thr 
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.lefendnnt  herein  filed,  after  argument  by 
eoansel  representing  botli  plaintiif  and  de- 
fendants, it  ia  ordered  and  adjudged  tliat  tbe 
plaintiff  do  recover  of  0.  A.  Palmer,  J.  B. 
Jonee,  and  A.  P.  Gilbert,  sureties  upon  the 
defendants'  undertaking,  the  sum  of  sixteen 
hundred  dollars,  to  be  discharged  upon  the 
payment  of  the  sum  of  four  hunQred  and 
forty-eight  dollars  and  fifty-nine  cents, 
($4^.59.)  with  interest  from  the  first  day  of 
this  term,  and  tbe  costs  of  action. " 

Section  326  of  the  Code,  as  amended  by 
chapter  50.  §  2,  of  the  Acts  of  1885,  provides 
for  the  return  of  tbe  property  taken  under 
proceedings  in  claim  and  delivery  upon  giv- 
ing an  undertaking  by  tiie  defendant,  payable 
to  tbe  plaintiff,  executed  by  one  or  more  suffi- 
cient sureties,  etc.,  "for  thedelivery  thereof  to 
the  plaintiff,  with  damages  for  its  deteriora- 
tion and  its  detention,  if  delivery  can  be  had, 
■nd,  if  such  delivery  cannot  for  any  cause  be 
had,  for  the  payment  to  him  of  such  sum  as 
may  be  recovered  against  the  defendant  for 
.  tbe  value  of  the  property  at  the  time  of  the 
wrongful  taking  or  detention,  with  interest 
thereon,  as  damages  for  such  taking  and  de- 
tention." Section  431  of  the  Ck)de  provides: 
"In  an  action  to  recover  the  possession  of 
personal  property,  judgment  for  tbe  plaintiff 
may  be  for  the  possession,  or  for  the  re- 
covery of  possession,  or  for  tbe  value  thereof, 
in  case  a  delivery  can  not  be  had,  and  ttie 
damages  for  the  detention."  This  action 
is  brought  to  recover  the  possession  of 
engine  and  saw-mill.  The  defendants  admit 
that  they  are  in  possession  of  tbe  engine  and 
saw-mill,  and  deny  the  other  allegations  of 
the  plaintiff.  Nowhere  in  the  record  does  it 
appear  that  the  plaintiff  lias,  or  is  seeking  to 
recover,  any  debt  against  the  defendants,  and 
if  there  were  such  a  claim  it  would  not  be 
covered  by  tbe  undertaking  of  the  sureties  of 
the  defendants.  The  only  issues  passed  upon 
are  tbe  first  and  second,  and  the  only  facts 
foand  by  tbe  jury  are  that  the  plaintiff  is  the 
owner  of  the  saw-mill  and  engine,  and  that 
he  is  entitled  to  tbe  immediate  possession. 
No  other  issues  were  passed  upon.  It  no- 
where appears  by  the  finding  of  the  jury,  or 
in  any  other  way,  that  the  plaintiff  has  sus- 
tained any  damage  by  the  deterioration  or  de- 
tention ci  the  property.  Upon  a  careful  in- 
spection of  the  record,  we  can  nowhere  find 
any  aUegation,  admission,  or  finding  of  any 
facts  upon  which  the  j  udgment  rendered  at  fall 
term,  1886,  could  have  been  for  anything  but 
restitution ;  and,  if  there  were,  that  judgment 
is  not  such  as  is  contemplated  by  the  statute 
to  bind  the  sureties  upon  the  defendant's  un- 
dertaking. Unquestionably  a  plaintiff  is  en- 
titled to  summary  judgment  against  tbe  sure- 
ties in  an  "  undertaking  of  defendant  to  re- 
tain property"  where  the  judgment  is  "for  the 
possession,  or  for  the  recovery  of  possession, 
or  for  the  value  thereof,  in  case  a  delivery 
cannot  be  had,  and  the  damages"  for  its  de- 
tention. Insurance  Co.  v.  Davis,  74  N.  C. 
78;  Harker  y.  Arendell,  Id.  85.  and  cases 
sited.    But  the  judgment  must  be  such  as  is 


authorized  by  law.  Code,  §  431;  Council  v. 
Averett,  90  N.  C.  168;  Horton  v.  Home,  99 
N.  C.  219,  5  S.  E.  Bep.  927;  Manix  v.  How- 
ard,  82  N.  C.  125.  We  are  not  inadvertent 
to  the  fact  that  this  action  was  commenced 
prior  to  the  amendment  by  chapter  50,  Acts 
1885,  but  that  in  no  way  affects  the  character 
of  the  judgment,  and  the  effect  of  the  amend- 
ment is  to  make  the  condition  of  the  bond 
harmonize  with  the  judgment  authorized. 
Our  attention  is  called  to  the  fact  that  the 
judgment  in  Council  t.  Averett,  supra,  was 
not  in  tbe  alternative,  as  required  in  claim 
and  delivery,  but  was  similar  to  this.  A 
glance  at  the  case  will  show  the  difference. 
There,  by  agreement,  the  alternative  judg- 
ment was  dispensed  with,  and  by  consent  a 
judgment  was  entered  for  the  value  of  the 
goods  taken,  and  the  court,  after  stating  and 
recognizing  tbe  proper  mode  of  entering 
judgment,  puts  the  decision  upon  the  ground 
of  agreement  and  consent.  But  the  learned 
counsel  for  tbe  plaintiff  says  that  no  objec- 
tion was  made  tu  the  judgment  rendered  at 
fall  term,  1886.  In  that  judgment  the  cause 
was  "held  for  furtlier  direction,  and  trial  of 
tbe  remaining  issues."  No  one  of  the  re- 
maining issues  has  l>een  tried,  and  the  trial 
and  finding  upon  at  least  one  of  them  ia 
necessary  to  determine  the  liability  of  the 
sureties  on  the  defendant's  undertaking. 
There  is  error. 


Gullet  t».  Golb. 


(102  N.  C.  8M) 


(Supreme  Court  of  North  CtxrolMux.    Manfli  11, 

1889.) 

AaSIQNMBNT  or  HOMIISTBAS— JCSOMBNT. 

In  the  absence  of  fraud  or  irregularity  in  the 
assignment  of  a  homestead,  under  C!ode  N.  C.  %% 
501-S24,  it  is  binding  on  a  creditor  whose  Judgment 
was  not  recovered  when  it  was  made,  and  he  can- 
not by  the  levy  of  an  execution  on  the  land  cause 
the  homestead  to  be  reassigned.  Following  GuUey 
T.  Cole,  1 8.  B.  Bep.  630. 

Appeal  from  superior  court,  Wayne  coun- 
ty; Clark,  Judge. 

One  Gulley,  having  a  judgment  against 
Willis  Cole,  caused  it  to  be  levied  on  land  of 
the  latter,  which  had,  in  1879,  under  another 
execution,  been  assigned  to  said  Cole  as  a 
homestead.  The  judgment  of  Gulley  was  not 
recovered  until  after  the  homestead  had  been 
assigned,  in  1879,  and  he  caused  the  home- 
stead to  be  assigned  again,  and  under  tbe 
new  allotment  Cole  received  a  part  only  of 
the  tract  formerly  assigned  to  him.  The 
trial  court  held  that  it  was  competent  to  lay 
off  the  homestead  a  second  time,  but  that  the 
second  assignment  was  affected  with  such 
Irregularities  as  to  be  invalid,  and  directed 
the  appraisers  to  reassign  the  homestead. 
From  this  decision  lx>th  parties  appealed. 
Tbe  defendant's  appeal  was  decided  March  7, 
1887.  1  S.  E.  Bep.  520.  Tbe  court  there 
held  that  proceedings  under  Const.  N.  G.  art. 
10,  and  Code,  §§  501^24,  proTiding  for  a 
homestead  for  a  debtor,  and  directing  the 
manner  in  which  it  shall  be  laid  off,  were  in* 
tended  finally  to  settle  the  location  and  value 
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of  the  homestead,  and  that  a  creditor  who 
does  not  interpose  and  object  to  the  allot- 
ment made  ttiereunder  as  prescribed  by  said 
sections  is  concluded  by  it.  It  was  also  held 
that,  there  being  no  allegation  of  fraud  in 
the  first  assignment,  it  was  valid,  and  the 
second  allotment  unauthorized  by  the  statute. 
B.  W.  Kerr  and  N.  T.  Qulley,  for  appel- 
lant. Strong,  Gray  <ft  8tamp$  and  W.  S. 
AUen,  for  respondent. 

Mbrrimon.  J  In  1879,  the  homestead  of 
the  defendant  was  duly  valued  and  laid  off 
to  him.  Thereafter  the  plaintiff  obtained  a 
Judgment  against  him,  sued  oat  an  execution 
upon  the  same,  and  nnder  this  execntion  the 
sheriff  proceeded  to  have  valued  and  laid  off 
the  defendant's  homestead  in  the  same  land, 
98  if  no  homestead  had  ever  theretofore  been 
laid  off  to  him.  The  court  below  held  that 
the  homestead,  as  valued  and  laid  off  the  sec- 
ond time,  was  affected  with  such  irregulari- 
ties as  rendered  it  void.  The  plaintiff  ex- 
cepted, and  appealed  to  this  court.  The 
court  properly  decided  that  the  attempt  to 
value  and  lay  off  the  homestead  of  the  de- 
fendant in  the  same  land  the  second  time 
was  void,  not  upon  the  grounds  upon  which 
the  court  based  its  Judgment,  but  because 
the  homestead  as  at  first  laid  off  was  effect- 
ual, continued  to  be  so,  and  could  not  be  dis- 
turbed by  a  revaluation  thereof,  and  laying 
it  off  a  second  time.  This  court  so  expressly 
decided  in  the  defendant's  appeal  in  ttiis  case. 
Gully  V.  Cple,  96  N.  C.  447,  1  8.  E.  Bep. 
520.  That  case  is  conclusive  of  this,  and  we 
need  not  do  more  than  dte  it  Judgment 
affirmed. 


OOS  v.  O.  ES) 

DAVEN70BT  «t  Ol.  D.  TKRRKI.L. 

(Suvreme  Court  of  North  CaroUna.    March  11, 
1889.) 

Nbw  Trui^-Dibobbtion  of  Coobt. 
Wher^  during  the  decision  of  a  motion  for  a 
new  trial,  the  oonrt  remarks  that  the  amount  in- 
volved is  small,  and  the  case  ought  not  to  be  tried 
again,  but  the  motion  Is  not  then  disposed  of,  and 
afterwards  the  oourt,  "on  consideration,  and  in 
tlie  exercise  of  its  discretion, "  denies  the  motion, 
the  ruling  of  the  court  will  not  be  disturbed  on  the 
groand  that  he  was  influenced  by  an  erroneous 
view  of  the  law. 

O.  M.  Btisbee,  for  appellant.  Pad  &  May- 
nard,  for  appellee. 

AvEBT,  J.  This  was  a  civU  action  tried 
on  appeal  from  the  court  of  a  justice  of  the 
peace  at  the  April  term,  1888,  of  the  superior 
court  of  Wake  county,  before  Shifp,  J.  The 
record  contains  but  one  exception.  After 
verdict  for  the  plaintiff,  the  defendant's 
counsel  moved  the  oourt  for  a  new  trial  be- 
cause the  verdict  was  against  the  weight  of 
evidence.  The  motion  was  argued  by  coun- 
ter. During  the  discussion  the  coui-t  ( j  udge) 
remarked  that  if  he  had  been  on  the  jury  he 
would  have  found  differently,  but  that  it  was 
a  small  matter,  or  that  there  was  a  small 
OBBOunt  inTolved,  and  the  case  ought  not  to 
be  tried  again.    The  motion  was  not  then 


disposed  of,  but  afterwards  the  court,  upon 
consideration,  and  in  the  exercise  of  its  dis- 
cretion, discliarg€d  the  rule  for  a  new  trial. 
Appeal  by  defendant,  Terrell. 

On  the  argument  in  this  court,  counsel 
raised  no  question  as  to  the  discretionary 
power  of  the  judge  below  to  grant  or  refuse 
a  motion  of  this  kind.  We  cite  only  one  late 
case  reafilrming  the  settled  principle,  Red- 
mond V.  Stepp,  100  N.  C.  212,  6  S.  E.  Rep. 
727.  But,  when  it  appears  that  the  judge 
was  influenced  in  the  exercise  of  such  power 
by  an  erroneous  view  of  the  law,  this  ruling 
can  be  reviewed,  and  ought  to  be  reversed  on 
appeal  in  this  court.  Vest  ▼.  Cooper,  68  K. 
C.  131.  In  the  case  before  us  the  rule  tor  a 
new  trial  was  discharged  by  the  oourt  "upon 
consideration,  and  in  the  exercise  at  its  dis- 
cretion," not  at  the  time  when  the  remark 
which  is  set  forth  in  the  assignment  of  error 
was  made,  but  afterwards.  We  must  acoei^ 
the  statement  in  the  record,  and,  as  the  mo- 
tion was  refused  after  deliberate  considera- 
tion, and  in  the  exercise  of  an  admitted  power, 
it  is  useless  to  speculate  as  to  whether  there 
would  have  been  error  for  which  a  new  trial 
might  be  awarded,  if  it  dearly  appeared  that 
his  honor  was  influenosd  by  the  considera- 
tion that  only  a  small  amount  was  involved 
in  the  controven^  settled  by  the  verdict 
Affirmed. 

~~~~  (lOa  N.  C.  282) 

Btan  et  ta.9.  McQehkb  e(  at. 

(SufMwne  Oourt  ef  North  OaroUna.    Maroh  11, 
1889.) 

MoBTOAOss— FoRBOLosvBB— Tax  Titli. 
A  married  woman  joined  with  her  husband  In  a 
morteage  of  land  which  belonged  to  her  as  seoa- 
rity  In  an  action  of  ejectment  wherein  they  were 
defendants.  At  the  time  the  mortnige  was  given 
certain  taxes  were  in  arrears,  and,  pending  the 
ejectment  suit,  portions  of  the  mortgaged  tract 
were  sold  for  the  taxes,  and  the  wife  purchased  at 
the  sale,  and  took  the  sherUTs  deeds  thereto. 
Held,  that  such  a  purchase  of  her  own  property 
was  ntterly  void,  and  oonld  not  affect  the  rights  <S 
the  mortgagee. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Jaues  E.  Shepherd,  Judge. 

L.  M.  Scott,  for  appellant.  S.  0.  Smith, 
for  appellees. 

Meerimon,  J.  The  plaintiffs  brought  this 
action  to  recover  possession  of  the  land  speci- 
fied in  the  complaint  The  defendant  W.  A. 
Martin  was  allowed  to  become  party  defend- 
ant, as  landlord,  and  instead  of  giving  an  un- 
dertaking with  surety  thereto,  as  required  by 
the  statute,  (Code,  §  237,)  be  and  the  appel- 
lant, (who  was  his  wife,)  on  the  11th  of 
March,  1879,  executed  a  mortgage  of  certain 
lands  therein  described,  to  the  plaintiffs,  as 
allowed  by  the  statute,  (Id.  §  120.)  which 
was  accepted  and  filed  in  the  action.  The  con- 
dition thereof  was  to  the  effect  that,  if  the 
mortgagors  should  fail  to  pay  the  mortgagees 
"all  such  costs  and  damages"  as  they  might 
recover  in  this  action,  then  they  might  sell 
the  land,  etc.  Afterwards  the  plainUffs  ob- 
tained Judgment  for  the  possession  of  the 
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land  as  demanded  by  the  complaint,  for  the 
rents,  profits,  and  costs.  Thereapon  an  exe- 
cution agtilnst  property  was  issued,  which 
the  sheriff  returned  nulla  bona.  Thereafter 
the  plaintiffs  gave  the  mortgagors  notice  of 
a  motion  in  the  action  "for  order  of  foreclos- 
ure of  the  mortgage  deposited," — that  men- 
tioned above.  The  appellant  resisted  the 
motion  upon  the  grounds  that  the  land  the 
subject  of  the  mortgage  was  her  own  separate 
property;  that  there  were  arrearages  of  taxes 
due  for  the  same  for  the  years  1872,  1873, 
1874. 1875,  amounting  to$175;  that  the  sher- 
iff sold  nine  acres  thereof  to  pay  these  taxes 
the  17th  of  December,  1877;  that  she  there- 
after paid  such  taxes,  and  after  the  lapse  of 
12  months  took  the  sheriff's  deed  for  the  land 
on  the  2d  day  of  December,  1879;  that  on 
the  1st  of  Decemtter,  1879,  the  sheriff  sold 
101  acres  of  the  land  to  pay  other  arrearages 
of  taxes  due  for  the  same  for  the  years  1876, 
1877, 1878;  that  she  paid  such  taxes,  and 
took  the  sheriff's  other  deed  for  the  land, 
dated  the  5th  of  March,  1881;  that  such  tax 
deeds  were  registered;  that  she  has  had  pos- 
session of  the  land  ever  since;  that  the  plain- 
tiffs recovered  the  rents  for  the  whole  of  the 
land.  Including  what  she  so  purchased;  and 
she  demanded  an  account,  and  that  she  should 
not  be  charged  with  the  rents  therefor,  etc. 
It  appeared  that  the  appellant  made  the  pur- 
chases of  the  land  as  claimed  by  her  pending 
this  action,  and  afterwards  applied  to  the 
court  to  be  made  a  defendant  to  enable  her  to 
set  up  her  claim,  which  application  was  de- 
nied, and  she  did  not  appeal;  that  she 
brought  a  separate  action  to  enjoin  the  execu- 
tion of  the  judgment  obtained  by  the  plain- 
tiffs for  possession  of  the  land,  rents, 
eta,  which  action  was  decided  adversely  to 
her.  and  she  did  not  appeal  from  the  adverse 
Jodgment  therein. 

The  court  gave  judgment,  of  which  the 
following  is  a  copy:  "It  is  now,  on  motion, 
adjudged  by  the  court  that  the  plaintiffs  have 
the  right  to  judgment  of  foreclosure  of  the 
mortgage  aforesaid,  and  that  unless  W.  A. 
Martin  and  Jane  C.  Martin  shall  pay  or 
cause  to  be  paid  the  sum  secured  by  said 
mortgage,  to-wit,  the  sum  of  $200,  into  the 
oflBce  of  the  clerk  of  this  court,  as  a  credit  on 
the  plaintiffs'  damages  $245,  and  the  costs 
$22  hereinbefore  mentioned,  within  SO  days 
from  this  term  of  the  court,  then,  and  in  that 
case,  it  is  adjudged  that  the  clerk  of  this 
court  be,  and  he  is  hereby,  appointed  a  com- 
missioner, whose  duty  it  shall  be,  after  80 
days'  advertisement  in  some  newspaper  pub- 
lished in  Bowan  county  of  the  time  and  place 
of  sale,  to  proceed  to  sell  at  auction  to  the 
highest  bidder  the  lands  conveyed  in  the 
mortgage  aforesaid  at  th^  court-house  in 
Salisbury  for  ready  money,  and  report  bis 
•ale  to  the  next  term  of  this  court  for  con- 
firmation and  order  of  title;  and  the  cause  is 
retained  for  further  orders  and  directions." 
From  this  judgment  Jane  C.  Martin,  having 
excepted,  appealed  to  this  court. 

tt  was  utA  contended  that  the  mortgage 


mentioned  was  in  any  respect  objectionable. 
It  purported  to  be  that  of  the  appellant  and 
her  husband.  Tliey  covenanted  specially 
therein  with  the  plaintiffs  that  they  were 
seised  of  the  land  conveyed;  that  they  bad 
the  right  to  convey  the  same;  that  it  was 
free  from  incumbrance;  and  forthe  quiet  en- 
joyment thereof.  It  seems  that  the  land 
really  belonged  to  the  appellant,  and  at  the 
time  of  the  sale  of  part  of  it  to  pay  the  taxes 
it  was  hers  subject  to  the  mortgage.  The 
arrearages  of  taxes  were  due  and  ought  to 
have  been  paid  before  the  mortgage  was  exe- 
cuted. The  appellant  was  bound  ta  pay 
them,  whether  they,  or  any  part  of  them, 
constituted  a  valid  incumbrance  on  the  land 
or  not.  She  allowed  a  part  of  it  to  be  sold  to 
pay  them,  and  bought  it  herself;  bought  her 
own  land.  She  undertook  to  take  the  sher- 
iff's deed  for  it,  and  now  insists  that  she  has 
a  title  to  it  other  than  that  that  she  incum" 
bered  by  the  mortgage.  Her  supposed  pur- 
chase at  the  sheriff's  sale  was  absurd  and 
void.  It  went  for  naught,  and  did  not  affect 
the  rights  of  the  mortgagee.  She  could  not 
purchase  the  land  from  herself.  Besides,  it 
seems  that  she  was  estopped  by  the  judgment 
adverse  to  her  in  the  action  she  brought  to 
obtain  relief  by  Injunction.  There  is  no  er- 
ror, and  the  judgment  must  lie  afiSrmed.  To 
the  end  that  further  proceedings  may  be  had 
in  the  action  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 

'~~~~~  (X<a  N.  C.  5U) 

WiNFRBB  e.  BAOUBT. 

Oupnme  Court  of  NorO^  CaroUna.   Ibvekll, 
1889.     . 

WbITS — SbBVICB— PnBLICATIOll. 

1.  A  ehose  in  action  Is  "property  "  within  tlM 
meaning  of  Code  N.  C.  S  SIS,  sulgd.  8,  providlnc 
for  service  by  pubUcation  where  defendant  is  a 
non-resident,  but  has  "property"  In  the  state. 
Section  8766,  subd.  6,  provides  that  the  word 
"proper^, "  as  used  in  the  Code,  "shall  Indtude  all 
property,  both  real  and  peraonaL  " 

B.  In  an  action  in  personam,  in  which  no  at- 
taohment  has  been  or  can  be  issued,  servloe  b^ 
pnblioation  on  a  non-resident  is  ineileotual  toor  any 
purpose. 

Appeal  from  superior  court,  QuUfotd 
county;  Fbiufs.  Judge. 

John  A.  Sarringer,  for  appellant.  J.  T. 
Morehead,  for  appellee. 

Shepherd,  J.  This  was  a  motion  to  dis- 
miss, heard  before  Philips,  J.,  at  June 
term  of  the  superior  court.  1887.  of  Qnll- 
ford  county.  The  action  was  for  libel,  and. 
the  defendant  being  a  non-resident,  publi- 
cation of  the  summons  was  made.  The  af- 
fidavit upon  which  the  order  was  made, 
stated  that  the  plaintiff  was  a  resident  of 
N^orth  Carolina,  that  defendant  had  prop- 
erty within  the  state,  and  was  in  other  re- 
spects regular.  The  defendant  entered  a 
special  appearance  for  the  purpose  of  mak- 
ing this  motion  to  dismiss,  and  filed  an  afiB> 
davit  In  which  he  stated  that  ha  had  no 
property  within  this  state.     He  admitted 
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that  the  plaintiff  owed  to  him  a  hond  for 
SI  .000,  dated  April  24,  1882,  and  payable 
on  demand.  His  contention  is  "that  said 
bond  is  not  such  property  within  the  state  of 
North  Carolina,  within  the  provisions  of  the 
statute,  (Code,  g  218,  subd.  S,)  in  order  to 
give  the  courts  of  this  state  jurisdiction  to 
hear  and  determine  actions  against  non- 
residents, and,  if  within  the  provision  of 
said  statute,  he  Is  further  advised,  and  so 
eliarges,  that  the  same  is  unconstitutional 
and  void."  His  honor  denied  the  motion, 
and  the  defendant  appeal^. 

Code,  §  218,  subd.  3,  provides  that  serv- 
ice by  publication  may  be  made  "where  the 
defendant  is  not  a  resident  of  this  state,  but 
has  property  therein,  and  the  court  has  juris- 
diction of  the  subject  of  the  action."  The 
defendant  contends  that  the  bond  mentioned 
in  the  affidavit  Is  not  "property,"  within  the 
meaning  of  the  above  section.  The  cases 
cited  by  him  involved  the  construction  of 
the  word  "property"  when  used  in  wills, 
and  have  no  application  to  the  construction 
of  the  word  as  used  in  the  Code.  Section 
8765.  subd.  6,  provides  that  the  word  "prop- 
erty," wlien  used  in  statutes,  shall  "include 
aU  property,  both  real  and  personaL"  So 
there  can  be  no  question  that  a  chose  in  ac- 
tion is  embraced  in  section  218. 

But  there  is  another  objection,  which  we 
think  is  fatal  to  the  plaintUF,  unless  personal 
service  can  be  made  on  the  defendant.  No 
attachment  has  been  Issued  in  this  action,  and 
none  can  issue,  because  it  is  for  unliquidated 
damages.  Price  v.  Cox,  88  K.  0.  261;  Wil- 
son t.  Manufacturing  Co.,  88  N.C.  5.  There 
being  no  attachment,  and  the  suit  l>eing 
merely  in  personam,  constructive  notice  in 
this  form  upon  a  non-resident  is  ineffectual 
for  any  purpose.  Justice  Field,  in  deliver- 
ing the  opinion  in  the  case  of  Pennoyer  v. 
Neff,  95  U.  8.  714,  says:  "The  want  of  au- 
thority of  the  tribunals  of  a  state  to  adjudi- 
cate upon  the  obligations  of  non-residents 
where  they  liave  no  property  within  its  lim- 
its is  not  denied  by,  the  court  below;  but  the 
position  is  assumed  that,  where  they  have 
property  within  the  state,  it  is  immaterial 
whether  the  property  is  in  the  first  instance 
brought  under  the  control  of  the  court  by  at- 
tachment, or  some  other  equivalent  act,  and 
afterwards  applied  by  its  judgment  to  the 
satisfaction  of  demands  against  its  owner; 
or  such  demands  be  first  established  In  a  per- 
sonal action,  and  the  property  of  the  non- 
resident be  afterwards  seized,  and  sold  on  ex- 
ecution. But  the  answer  to  this  position  has 
already  been  given  in  the  statement  that  the 
jurisdiction  of  the  court  to  inquire  into  and 
determine  his  obligations  at  all  is  only  inci- 
dental to  its  Jurisdiction  over  the  property. 
Its  jurisdiction  in  that  respect  cannot  be 
■tade  to  depend  upon  facts  to  be  ascertained 
■fter  it  has  tried  the  cause,  and  rendered  the 
Judgment.  «  *  *  Even  If  the  position 
assumed  were  confined  to  cases  where  the 
aoo-nsident  defendant  possessed  property  in 


the  state  at  the  commencement  of  the  action, 
it  would  still  make  the  validity  of  the  pro- 
ceedings and  judgment  depend  upon  the  ques- 
tion whether.  l)efore  the  levy  of  the  execu- 
tion, the  defendant  had  or  tiad  not  disposed 
of  the  property.  If,  before  the  levy,  the 
property  should  be  sold,  then,  according  to 
this  position,  the  judgment  would  not  be 
binding.  This  doctrine  would  introduce  a 
new  element'  of  uncertainty  in  judicial  pro- 
ceedings. The  contrary  is  the  law.  The  va- 
lidity of  every  judgment  depends  upon  the 
jurisdiction  of  the  court  before  it  is  rendered; 
not  upon  what  may  occur  subsequently." 
To  this  reasoning  it  has  been  said  that  each 
state  has  tlie  right  to  r^nlate  its  own  pro- 
ceedings, so  far  as  to  bind  the  property  of  the 
debtor  within  its  territory,  and  that  there  is 
no  mode  of  directly  reviewing  or  impeaching 
the  judgment  in  the  state  where  it  is  ren- 
dered. The  force  of  this  is  admitted  by  the 
learned  justice,  but  he  says  "that,  since  the 
adoption  of  the  fourteenth  amendment  to  the 
federal  constitution,  the  validity  of  such  judg- 
ments may  l>e  directly  questioned,  and  their 
enforcement  in  the  state  resisted,  on  the 
ground  that  proceedings  in  a  court  of  justice 
to  determine  the  personal  rights  and  obliga- 
tions of  parties  over  whom  that  court  has  no 
jurisdiction  do  not  constitute  due  process  of 
law.  *  *  *  except  in  cases  affecting  the 
personal  status  of  the  plaintiff,  and  cases  in 
which  that  mode  of  service  may  be  considered 
to  have  been  assented  to  in  advance,  as  here- 
inafter mentioned.  The  sui}stituted  service 
of  process  by  publication  allowed  by  the  law 
of  Oregon,  (which  is  tlie  same  as  in  Korth 
Carolina. )  and  by  similar  laws  in  other  states, 
where  actions  are  brought  against  non-resi-. 
dents,  is  effectual  only  where,  in  connection 
with  process  againstthe  {)erson  for  commenc- 
ing the  action,  property  in  the  state  is  brought 
under  the  control  of  the  court,  and  subjected 
to  its  disposition  by  process  adapted  to  that 
purpose,  or  where  the  judgment  is  sought  as 
a  means  of  reaching  sucli  property,  or  affect 
ing  some  interest  therein."  This  decision, 
which  we  are  constrained  to  follow,  is  so  con- 
trary to  the  general  view  as  to  the  right  of  a 
state  to  regulate  its  own  process  in  subject- 
ing the  property  of  non-resident  debtors 
within  its  limits,  that  we  have  thought  it 
proper  to  quote  largely  from  the  opinion  in 
order  that  it  may  be  seen  upon  what  ground 
the  restriction  is  based.  For  tlie  above  rea- 
sons the  court  below  should  declare  that  there 
has  been  no  service  on  the  defendant,  and 
that  he  is  not  required  to  answer.  As  the 
defendant's  motion  was  simply  to  dismiss  the 
action,  and  there  has  been  no  discontinuance, 
his  honor  was  correct  in  his  ruling,  as  the 
court  had  jurisdiction  of  the  subject-matter, 
and  the  plaintiff  may  be  able  to  make  per* 
sonal  service  in  the  state.  We  have  deemed 
it  our  duty,  however,  to  declare  that  as  yet 
there  has  not  been  due  and  pr(^r  service,  in 
order  that  the  court  below  may  proceed  ad- 
visedly.   AfSrmed. 
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State  v.  Shith. 


(SuprwiM  Court  ot  North  OanMna.    Haroh  19, 
1889.) 

'CBntnrAi.  Law— WASRiira— AxBiiviaira. 
bt  8  proseoation  of  a  defendant,  tinder  Code  N. 
O.  S IISO,  iFor  goinf  upon  the  land  of  another  wlth- 
ont  a  llcenae,  navnig  flrat  been  forbidden  to  do  so, 
the  superior  court  may  allow  an  amendment  to  the 
warrant  so  as  to  ohanro  the  defendant  with  havii^ 
*  willfully  and  nnlawfuUy"  entered  upon  the  land, 
oontrary  to  the  "form  of  the  statute. " 

Appeal  from  superior  oourtt  Pitt  county; 
Abhtucld,  Judge. 

Moore  <t  Bernard,  for  appellant.  The  At- 
torney General,  for  the  State. 

Mbbrihon,J.  The  defendant  was  arrested 
on  a  criminal  warrant  issued  by  a  Justice  of 
the  peace,  charging  him  with  going  upon  the 
]and  of  another  without  a  license,  having 
first  been  forbidden  to  do  so,  in  Tiolation  of 
the  statute.  Code,  8  1120.  He  pleaded  not 
guilty,  was  oonTicted  in  the  court  of  the  jus- 
tice of  the  peace,  and  from  the  judgment 
there  against  him  be  appealed  to  the  superior 
court,  and  on  the  trial  in  that  court  there 
was  a  verdict  of  guilty;  whereupon  he  moved 
in  arrest  of  judgment,  upon  the  g^und  that 
it  was  not  charged  in  the  warrant  that  the 
entry  upon  the  land  was  "willful  and  unlaw- 
ful," and  that  the  charge  did  not  conclude, 
"against  the  form  of  the  statute."  Upon  the 
motion  of  the  solicitor  for  the  state,  the  court 
allowed  the  warrant  to  be  amended  in  the  re- 
spects mentioned,  overruled  the  motion  in 
arrest  of  judgment,  and  gave  judgment 
against  the  defendant,  from  which  he,  hav- 
ing excepted,  appealed  to  this  court.  The 
amendments  of  the  warrant  allowed  did  not 
change  the  nature  of  the  offense  charged,  or 
affect  the  substance  thereof,  nor  did  it  de- 
prive the  defendant  of  any  defense  he  might 
or  could  have  made.  The  power  of  the  su- 
perior courts  to  allow  such  amendments  is 
very  comprehensive,  and  is  intended  to  help 
actions  and  proceedings,  both  civil  and  crimi- 
nal, beginning  in  courts  of  justices  of  the 
peace.  Their  authority  to  exercise  such  pow- 
er has  been  repeatedly  considered  by  this 
court,  and  is  well  settled.  State  v.  Yanghan, 
91  K.  C.  532;  State  v.  Crook,  Id.  536;  Manu- 
facturing Co.  V.  Barrett,  95  N.  0.  36.  Yery 
clearly,  the  superior  court  had  power  to  ^low 
the  amendments  complained  of,  and  properly 
did  so.  There  is  no  error.  Let  this  opinion 
be  certified  to  the  superior  court  according  to 
law.    It  is  so  ordered. 


(lat  N.  C.  4(1) 

Abbinoton  e,  Arbxnotoit  et  at. 

ISuvreme  Court  of  Norfk  CaroUna.    Maroh  U, 
1889.) 

HmsAHO  Axs  Wm— jTrDomKT— LiaH— DrvoBOB 
— Doiaoii.s. 
1.  A.  and  wife  were  in  right  of  the  latter  Judg- 
ment oreditora  of  B.,  who  was  the  owner  of  an 


debt.    11  oonvqred  to  A,  and  L.  for  the  amount  of 
B.*s  debt,  and  a  farther  amonnt  paid  by  IL  upon 


the  pnrohase  of  B.'8  Interest  at  ezeeatlon  sale ;  A. 
and X.  having  notice  of  B.'8  equity.  The  land  was 
afterwards  sold  at  judicial  sale,  and  A.  and  L.  re- 
ceived a  sum  of  money  therefor  in  excess  of  the 
aggregate  debts  due  from  B.  to  H.    field,  that  as 

A.  was  liable  to  B.  for  his  moiety  of  the  ezoeas  so 
received,  and  had  at  the  same  time  the  common- 
law  right  of  reducing  his  wife's  ohoses  In  action 
Into  possession,  under  which  B.  might  lawfully 
have  paid  him  the  judgment,  equity  woulcL  at  tbe 
instance  of  the  sureties  of  B.  in  the  iudgment, 
treat  the  moiety  as  a  payment  on  tbe  judgment, 
though  A.  and  wife  were  afterwards  divorced  a 
vinculo  matrtmontL 

2.  The  same  result  follows  though  the  deed  tram 

B.  to  U.  was  made  with  Intent  to  defraud  B.'a 
oreditors. 

3.  Where,  after  tbe  lien  of  a  Judgment  attacbea 
to  land  of  a  testator,  the  devisees  make  partition 
among  themselves,  and  the  orsditor  releases  one 
of  the  shares  from  the  lien,  satib  release  is  not  a 
payment  upon  the  judgment,  nor  does  it  impair 
the  right  of  the  creditor  to  enforoe  the  lien  agadnst 
the  residue  of  the  land. 

4.  A  wife,  if  cruelly  treated  by  her  husband,  so 
as  to  endanger  her  health,  or  make  her  life  bur- 
densome, may  leave  her  husband's  domldle,  and 
aoquire  one  In  another  state,  the  courts  of  whioh 
wiu  have  jurisdiction  of  a  suit  brought  by  her  for 
a  divorce. 

B.  A  letter  by  a  defendant  sued  by  his  wife  for  a 
divorce  in  another  state  to  an  attorney,  saying,  "I 
write  to  employ  yon  as  my  attorney  in  the  smt  of 
myself  and  wUa,  which  is  now  pending  in  yoor 
court, "  and  inclosing  money  designated  as  a  re- 
tainer, is  sufficient  authority  for  the  appearanc* 
of  the  attorney  to  confer  jurisdiction  of  defend- 
ant's person,  tnough  defendant  also  inquires  what 
fee  will  be  oharged  for  appearing  in  the  cause  tf  It 
"should  be  necessary  to  nght  the  oase. " 

0.  After  a  divorce  a  vinculo  matrtTnonil,  Che 
wife  is  reinstated  to  the  right  to  all  her  ohoses  in 
action  not  reduced  to  possession  by  the  husband 
during  coverture. 

Appeal  from  superior  court,  Yance  county; 
Shepherd,  Judge. 

Action  by  Pattle  D.  B.  Arrlngton  against 
B.  L.  Arrington  and  John  P.  Arrington.  ex- 
ecutors and  devisees  of  A.  H.  Arrington,  de> 
ceased,  Thomas  M.  Arrington,  A.  H.  Arring- 
ton, Samuel  Arrington,  George  Arrington, 
Bobert  W.  Arrington,  and  J.  C.  Arrington, 
also  devisees  of  said  A.  H.  Arrington,  and 
W.  L.  Thorpe,  sole  devisee  under  the  will  of 
Mary  Thorpe,  deceased,  who  was  also  a  dev- 
isee of  said  A.  H.  Arrington,  deceased,  John 
W.  Blount,  administrator,  etc.,  of  Thomas 
Cooper,  deceased,  and  W.  H.  Williams  and 
O.  Williams,  his  wife,  (formerly  0.  Cooper, 
and  widow  of  said  Thomas  Cooper,)  and 
Lilly  Cooper,  an  heir  and  distributee  of  said 
Cooper.  The  object  of  the  suit  was  to  enforce 
the  payment  of  a  judgment  recovered  by  said 
plaintiff  and  her  former  husband,  W.  H.  Ar- 
rington,  agaiikst  said  A.  H.  Arrington,  de- 
ceased, and  Thomas  Cooper,  deceased,  as 
sureties  for  L.  N.  B.  Battle.  Pending  the 
action  W.  H.  Arrington  became  a  party  de- 
fendant, as  did  also  certain  creditors,  W.  H. 
Morris  &  Sons,  and  Spier  Whitaker,  to  whom 
said  W.  H.  Arrington  bad  assigned  said  judg- 
ment. These  last  named  parties  set  up  their 
claim  to  the  Judgment,  denying  ttutt  tbe 
plaintiff  had  ever  been  legally  divorced  from 
said  W.  H.  Arrington.  The  decree  sustained 
some  exceptions  to  the  reports  of  the  referees, 
and  overruled  others,  and  the  defendants  ap- 
peal. 
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Jacob  Battle  and  E.  C.  Smith,  for  appel- 
lants.   Spier  Whitaker,  for  respondent. 

SuiTH,  C.  J.  W.  H.  Arrington  and  Pattie 
D.  B.  Arrington,  then  his  wife  and  sole  plain- 
tiff in  the  present  suit,  brought  their  action 
as  relators  in  the  name  of  the  state  against 
ber  guardian,  L.  N.  B.  Battle,  A.  H.  Arring- 
ton, and  Tliomas  J.  A.  Cooper,  sureties  to 
the  guardian  bond,  and  others,  for  the  trust- 
estate  which  had  been  wasted;  and  at  fall 
term,  1871,  of  the  superior  court  of  Frank- 
lin, recovered  judgment  for  S8,878.80,  with 
interest  thereon  from  January  1, 1871,  and 
oosts.  The  judgment  was  docketed  in  that 
eonnty  on  September  11,  1871,  and  in  Nash 
county  on  April  1st  of  the  next  year.  The 
present  action  is  prosecuted  by  the  said  Pattie 
D.  B.  as  a  feme  sole,  upon  an  allegation  tliat 
she  has  been  divorced,  by  a  decree  dissolving 
the  bonds  of  matrimony,  from  her  husband, 
and  is  prosecuted  to  subject  the  personal, 
and,  if  insufficient,  the  real,  estate  of  the  de- 
ceased sureties,  A.  H.  Arrington  and  Thomas 
J.  A.  Cooper,  to  the  payment  and  satisfac- 
tion of  said  debt;  the  guardian  being  in- 
solvent himself,  and  having,  as  administrator 
of  the  remaining  surety,  John  Evans,  wasted 
bis  estate.  The  action  is  against  the  dev- 
isees and  executors  nominatim  of  the  estate 
of  A.  H.  Arrington,  the  administrator  and 
bails  at  law  of  Thomas  J.  A.  Cooper,  and 
his  widow  and  her  second  husband,  and 
others,  among  whom  luve  become  parties 
defendant  Spier  Whitaker,  trustee,  and  W. 
H.  Morris  &  Sons,  claiming  as  assignees  of 
fbefand  from  the  husband,  W.  H.  Arrington. 
The  object  of  the  suit  is  to  have  an  account 
taken  ol  tlie  personal  and  real  estate  of  the 
said  dei-eased  sureties  in  the  hands  of  their 
representatives,  devisees,  and  heir,  and,  if 
the  former  prove  insufficient,  for  a  sale  of 
said  lands,  and  the  appropriation  of  the  pro- 
ceeds as  far  as  needed  to  the  discharge  of  the 
said  judgment.  Answers  were  put  in,  and 
a  reference  ordered,  in  response  to  which  a 
report  was  made  by  E.  8.  F.  Giles  of  the  ad- 
ministration accounts  of  the  executors  of  A. 
H.  Arrington  with  the  estate  of  their  tes- 
tator, and  of  J.  W.  Blount,  administrator  of 
Thomas  J.  A.  Cooper,  with  the  intestate's 
estate.  From  this  report  it  appears  that  the 
personal  estate  of  A.  H.  Arrington  has  been 
tally  administered  and  exhausted,  leaving  a 
som  overpaid  and  due  the  executor  J.  P. 
ArrinKtonof  92,678.71,  and  in  like  manner 
due  the  execntor  B.  L.  Arrington  of  1169.71, 
computed  to  September  1,  1882.  It  further 
appears  that  the  defendant  J.  W.  Blount  has 
in  bis  bands,  ascertained  and  due,  December 
4, 1882,  an  unexpended  surplus  of  $2,985, 
aod  that  the  intestate  in  his  life-time  paid  on 
the  jOdgment,  with  interest  added.  $3,644.44, 
and  his  administrator  has  since  paid  on  it 
94,771.84.  It  further  appears  from  an  ex- 
hibit that  W.  H.  Arrington  and  wife,  in  Oc- 
tober. 1878,  after  the  rendition  of  the  judg- 
ment in  their  &vor,  made  a  deed  to  John  P. 
Arrington,  one  of  the  executors  of  A.  H. 


Arrington,  and  a  devisee  under  his  will,  con- 
veying all  their  "right,  title,  and  interest"  in, 
and  releasing  from  the  lien  of  their  judg- 
ment and  all  other  liens  they  may  have,  a 
tract  of  land  described  and  supposed  to  cun- 
tain  500  acres,  allotted  to  said  John  P.  Ar- 
rington in  the  division  of  the  testator's  lands; 
such  interest  being  declared  to  be  by  reason 
of  said  judgment  against  the  executors  dock- 
eted in  Nash  county,  wherein  the  land  lies. 

Under  another  order  of  reference,  made  at 
fall  term,  1883,  to  K.  A.  P.  Gooley  in  the 
present  suit,  and  after  the  removal  of  the 
cause  to  the  superior  court  of  Vance  county, 
he  reports  as  follows:  "The  payments  made 
by  Blount,  administrator  of  the  surety 
Cooper,  out  of  the  assets  in  his  hands,  be- 
tween September  25, 1874.  and  July  16, 1878. 
are  in  amount  93,557.45,  while  those  nude 
by  the  executor,  John  P.,  between  February 
1,  1875,  and  February  15,  1876,  are  in  the 
aggregate  $2,000.  The  residue  of  the  judg- 
ment after  the  last  payment  in  July,  1878. 
due  at  that  date,  is  $6,688.93,  which  sum, 
with  interest  to  December  1, 1884,  $2,558.51. 
makes  an  aggregate  due  at  that  date  of 
$9,247.44.  Of  this  sum,  in  an  adjustment 
between  the  estates  of  the  sureties,  that  due 
from  Cooper  at  the  date  aforesaid  is  $3,489.13; 
and  from  Arrington  i8$5,758.S0.  The  value 
of  the  land  released  from  the  judgment  lien 
is  $4,000,  and  that  of  the  residue  of  the  real 
estate  of  the  testator,  A.  H.  Arrington,  situ- 
ated in  this  state  is  $25,000,  while  be  owned 
real  estate  in  Alaliania  of  the  value  of  $14,500. 
There  is  a  mortgage  deed  executed  on  June 
25.  1872.  by  one  W.  H.  Rowland  to  the  tes- 
tator, A.  H.  Arrington,  as  an  indemnity 
against  loss  from  suretyship  on  the  former's 
administration  bond,  reported  by  the  referee, 
on  the  liability  whereof  he  finds  due  on  De- 
cember 1,  1884,  the  sum  of  $7,568.87,  con- 
sisting of  principal  and  interest.  The  ref- 
eree finds  to  be  due  on  outstanding  liabilities 
of  the  testator's  estate  $6,612.14,  whereof  is 
due  on  the  judgment  $5,758.30,  and  to  one 
Nancy  fiunn  ^53.84.  and  the  liabilities  of 
the  estate  of  Cooper  on  the  judgment 
$3,489.13.  These  are  the  only  unsatisfied 
claims  against  the  two  estates." 

These  two  reports  were  confirmed  by  the 
court,  with  the  proviso  that  the  defendants 
other  than  W.  H.  Arrington  and  his  as- 
signees, who  were  authorized  to  file  an  amend- 
ed answer  at  the  term,  "may  urge  the  de- 
fenses set  up  in  the  said  amended  answer  in 
reduction  of  the  amount  due  on  the  judgment 
described  in  the  complaint,  or  in  the  discharge 
thereof. "  It  was  further  adjudged  that  out 
of  the  estate  of  said  A.  H.  Arrington  there 
be  paid  to  Spier  Whitaker,  trustee,  $1,550, 
with  interest  from  September  8,  1882,  and 
the  costs  in  the  suit  of  G.  S.  Alford  v.  J.  P. 
Arrington,  pending  in  Nash  superior  court, 
and  that  subject  thereto  the  balance  due  the 
executors  be  retained;  that  all  other  debts 
due  said  estate,  as  set  forth  in  the  two  ref- 
erees' reports,  be  paid  by  the  executors;  and 
that  the  cause  be  referred  to  said  Cooley,  "to 
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flnd  all  Issues  of  law  and  faet  relating  to  the 
matter  of  defense  set  up  for  the  first  time  in 
the  amended  answer,"  with  certain  other 
matters  not  necessary  to  mention,  "with  leave 
to  the  plaintiff,  the  said  W.  H.  Arrington, 
and  his  assignees,  within  sixty  days,  to  reply 
thereto."  The  referee  accordingly  made  Iiis 
report, submitting  the  evidence,  from  which, 
and  the  pleadings  and  admissions  of  parties, 
be  finds: 

"That  the  said  W.  H.  Arrington  and  the 
y^ma  plaintiff  intermarried  in  February,  1868, 
and  prosecuted  their  suit  upon  the  guardian 
bond  against  L.  N.  B.  Battle,  the  principal, 
and  the  executors  ot  the  surety,  said  A.  H. 
Anington,  and  Thomas  J.  A.  Cooper,  a  liv- 
ing surety,  and  others,  and  made  the  recov- 
ery already  stated.  That  the  only  solvent 
sureties  on  the  bond  when  judgment  whs  ren- 
dered, and  since,  were  said  A.  H.  Arrington 
and  said  Cooper,  and  said  judgment  was  also 
entered  in  Franklin  superior  court  against 
L.  F.  Battle,  and  was  docketed  in  Kash  coun- 
ty on  April  2, 1879. 

"(5)  That  sundry  payments  have  been 
made  on  said  Judgment  by  the  personal  rep- 
resentatives of  A.  H.  Arrington  and  Thos.  J. 
A.  Cooper,  which  leave  a  balance  appearing 
to  be  due  on  the  Ist  day  of  December,  1884, 
of  $9,247.44,  with  interest  on  S6.688.98  from 
December  1, 1884.  The  amount  due  Decem- 
ber I,  1884,  from  Arrington's  estate,  was 
•5,768.80;  from  Cooper's  estate,  $3,489.13, 
as  then  appeared. 

"(6)  That  A.  H.  Arrington  died  on  the 

day  of  ,  1871,  leaving  a  last 

will  and  testament,  which  was  duly  proved 
and  recorded  in  Nash  county,  and  the  execu- 
tors therein  named  who  have  duly  qualified 
as  such  are  the  defendants  J.  P.  Arrington 
and  B.  L.  Arrington,  and  the  said  testator's 
devisees  are  the  following:  (a)  3.  P.  Arring- 
ton; (6)  Mary  Thorpe,  wife  of  W.  L.  Thorpe, 
(she  is  now  dead,  and  W.  L.  Thorpe  is  her 
aoto  devisee;)  (o)  Thomas  M.  Arrington;  (d) 
A.  H.  Arrington;  («)  S.  L.  Arrington;  (/) 
George  Arrington,  (be  has  died  since  the 
commencement  of  this  suit,  unmarried,  with- 
out issue,  and  intestate;)  {h)  Robert  W.  Ar- 
rington: (<)  J.  0.  Arrington,  who  appears  by 
his  general  gnardian,  J.  J.  Battle.  Said  par- 
ties are  the  only  children  of  the  testator.  A. 
H.  Arrington,  the  sole  devisees  and  legatees 
ander  said  will,  and  are  each  entitled  to  an 
equal  share  of  his  estate. 

"(7)  Thos.  J.  A.  Cooper  died  In  Nash  coun- 
ty. Intestate,  and  John  W.  Blount  is  his  ad- 
ministrator. O.  WUliams  was  his  widow, 
who  has  since  intermarried  with  W.  A.  Will- 
lams,  and  his  only  child  is  Lizzie  Cooper, — all 
these  being  defendants  herein. 

"(8)  That  the  value  of  A.  £[.  Arrington's 
real  estate  In  Nash  county  was  $29,000,  and 
of  his  real  estate  In  Alabama,  $14,500. 

"(9)  At  the  time  of  filing  the  undersigned's 
previous  report,  the  outstanding  liabilities  of 
fbetwo  estates  were  ascertained  and  stated. 

"(10)  That  on  the  SOth  October,  1878,  the 
plalntm  and  her  then  husband,  W.  H.  Ar- 


rington, executed  a  deed  to  J.  P.  Arring- 
ton, one  of  the  defeniiants,  releasing  from 
said  Judgment  certain  land  which  he  had  ac- 
quired ftom  the  testator,  A.  H.  Arrington, 
said  land  being  worth  $4,000.  For  copy  of 
said  deed  of  release,  see  report  previously 
filed  by  the  undersigned. 

"(11)  That  the  personal  estate  of  the  testsi- 
tor,  A.  H.  Arrington,  has  l>een  exhausted, 
and  there  is  due  to  the  executor  B.  L.  Ar- 
rington $269.71,  and  to  the  executor  J..  P. 
Arrington,  $267.81,  with  interest  in  each  case 
from  September  1, 1882.  The  debt  of  $269.71 
has,  for  value,  been  assigned  by  B.  L.  Ar- 
rington to  J.  P.  Arrington.  TMs  indebted- 
ness due  to  J.  P.  Arrington,  $2,948.42,  with 
interest  from  September  1,  1882,  has  been 
mortgaged  to  Spier  Whitaker,  trustee,  to  se- 
cure a  debt  of  $1,550,  with  interest  from  Sep- 
tember 8,  1882,  and  certain  costs. 

"(12)  That  the  Rowland  mortgage  de- 
scribed in  the  previous  report  of  the  undei^ 
signed  has  been  foreclosed  under  order  of 
court.  See  Judgment  rendered  at  spring 
term,  1887,  of  Nash  superior  court,  in  the 
civil  action  entitled  *  J.  P.  Arrington  and  B. 
L.  Arrington,  executors  of  A.  H.  Arrington 
and  others  against  A.  W.  Rowland,  executor, 
and  another.'  The  land  was  sold  for  $3,500, 
and  was  bid  in  by  J.  P.  Arrington  for  Me 
father's  estate. 

"(13)  That  in  1869,  on  the  5th  day  of 
March,  the  said  L.  N.  B.  Battle  conveyed 
valuable  real  and  personal  estate  to  A.  O. 
Mcllwaine  and  R.  D.  Mcllwaine  by  a  deed 
recorded  in  the  register's  office  of  Nash  oonn- 
ty.  in  book  23,  at  page  580,  the  consideration 
expressed  being  $3,790,  a  debt  due  from  said 
L.  N.  B.  Battle  to  said  McHwaines.  This 
deed  is  produced  in  evidence,  copy  herewith 
filed,  marked  '  N.'  That  said  deed  was  made 
for  the  purpose  of  securing  the  debt  to  McD- 
walnes,  and  to  defend  the  said  L.  N.  B.  Bat- 
tle from  the  payment  of  surety  debts,  and 
from  the  event  of  suite  then  pending  against 
him,  and  was  not  Intended  as  a  fee-simple 
deed. 

"(14)  That  on  the  same  day  of  the  convey- 
ance to  the  McIIwaines  the  said  Mcllwaiaes, 
by  their  agent,  S.  S.  Bridgera,  made  and  ex- 
ecuted to  the  said  L.  N.  B.  Battle  their  obli- 
gation in  the  penal  sum  of  seven  thousand 
and  six  hundred  dollars,  to  be  void  if  the 
said  parties  should,  upon  the  payment  to 
them  by  the  said  L.  N.  B.  Battle,  on  or  be- 
fore the  5th  day  of  March,  1872,  of  the  sum 
of  three  thousand  one  hundred  and  eighteen 
dollars  and  sixty  cents,  with  interest  from 
date,  execute  and  deliver  to  him,  the  said 
Battle,  or  to  any  one  whom  he  should  elect,  at 
anytime  he  should  require  the  same,  a  fee- 
simple  and  guaranty  deed  to  all  of  said  prop- 
erty, etc. :  that  on  the  same  day  the  said  Mc- 
IIwaines, by  their  agent,  S.  S.  Brldgers,  made 
and  delivered  to  the  said  Battle  a  paper  wriU 
ing  authorizing  and  empowering  him  to  act 
as  their  agent  in  the  management  of  said 
property. 

"(15)  That  the  said  Battle,  during  the 
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yeais  1870-71,  sent  to  the  said  McIIwaines, 
In  Petersburg,  Va.,  thirty-six  bales  of  c»tton, 
and  directed  t)iem  Brst  to  pay  an  account 
which  he  owed  them  for  supplies,  and  to  give 
him  credit  for  the  balance  of  the  proceeds  of 
said  cotton  on  the  debt  due  them  for  tlie  pur- 
chase of  the  aforesaid  property,  which  they 
did. 

"(16)  That  in  Angust,  1871, G.  N.Lewis, 
sheriff  of  Nash  county,  by  virtue  of  an  exe- 
cution  in  his  hands  in  favor  of  W.  W.  Fai^ 
ker  and  against  said  L.  N.  B.  Battle,  sold  the 
interest  of  said  Battle  in  the  real  estate  con- 
veyed by  said  deed,  at  which  sale  the  said  A. 
O.  Mcllwaine  and  R.  D.  Mcllwaine,  at  the 
leqaeet  of  the  said  Battle,  became  the  purchas* 
ers  at  the  price  of  fifty  dollars,  and  took  the 
sheriff's  deed  therefor.  See  Exhibit  I,  here- 
with filed.  The  said  McIIwaines  paid,  at  the 
request  of  the  said  Battle,  $350  to  said  Parker, 
be  having  agreed  to  accept  that  in  discbarge 
of  his  debt,  which  amounted  to  about  $700. 
That  the  said  McDwaines,  after  they  had 
made  the  purchase,  told  the  said  Battle  that 
wliatever  interest  they  acquired  by  said  par- 
chase  they  would  convey  to  the  defendant 
upon  the  payment  of  the  amount  expressed 
in  the  aforesaid  obligation,  and  the  three 
bnndred  and  fifty  dollars  paid  by  them  to 
Parker  added. 

"(17)  That  on  the  6th  day  of  June,  1872, 
the  said  McIIwaines  made  and  executed  to 
B.  H.  Bnnn  a  power  of  attorney,  authorizing 
blm,  in  their  name,  to  dispose  of  their  inter- 
est in  s^id  property  to  such  persons  as  to  him 
sbonld  seem  l^st.  A  copy  of  this  document 
is  herewith  filed,  marked  '  D.' 

"(18)  That  negotiations  were  then  had  be- 
tween said  B.  H.  Bunn  and  said  L.  N.  B. 
Battle,  touching  the  amount  of  the  indebted- 
ness due  from  the  latter  to  said  McIIwaines, 
and  for  the  settlement  of  the  same;  a:nd  said 
Battle's  friend,  Wm.  Rich,  agreed  to  ad- 
vance whatever  amount  was  Justly  due  as 
aforesaid  from  said  Battle,  and  to  take  a  con- 
veyance at  the  legal  title  to  said  property,  to 
hold  in  trust  for  the  securify  of  the  sum  so 
advanced. 

"(19)  That  on  the  29th  day  of  August. 
1872,  tne  s^d  McIIwaines  (through  their  alb- 
tomoy  in  fact,  B.  H.  Bunn)  sold  and  con- 
v^ed  all  th^r  interest  in  sidd  property  to 
the  defendant  W.  H.  Arrington  and  L.  F. 
Battle  for  95,280,  and  one  of  the  grantees,  L. 
P.  Battle,  had  notice  that  the  said  McII- 
waines held  in  trust,  and  that  tiie  sum  above 
mentioned  was  the  amount  claimed  by  them, 
and  for  the  security  whereof  they  held  the 
legal  title.    See  Exhibit  P,  herewith  filed. 

"(20)  That  said  property  was  worth  $10,- 
967  70 

"(21)  That  on  the  2d  of  November,  1872, 
the  said  W.  H.  Arrington  and  L.  F.  Battle 
brought  suit  against  the  said  L.  N.  B.  Battle 
for  the  recovery  of  the  possession  of  said 
property  and  other  relief.  See  Exhibit  A, 
herewith  filed. 

"(22)  That  at  spring  term,  1874,  in  said 
court,  in  said  action,  a  decree  by  consenl^ 


signed  by  the  attorneys  of  the  parties  and  ap- 
proved by  his  honor,  S.  W.  Watts,  was  ren- 
dered, appointing  Calvin  Ward  and  N.  W. 
Boddle  receivers  and  commissioners,  and  di- 
recting them  to  sell  the  real  and  personal 
property  described  in  the  deed  from  L.  N.  B. 
Battle  to  the  McIIwaines  and  in  their  deed  to 
W.  H.  Arrington  and  L.  F.  Battle.  Copy  of 
said  decree  will  be  found  among   papers.. 

"(23)  That  on  the  2l3t  April,  1874.  the 
said  commissioners  sold  said  property  for  the 
aggregate  amount  of  810,967.70;  that  a  re- 
port of  sale  was  filed  and  confirmed  at  fall 
term,  1874,  the  commissiuners  being  therein 
directed,  after  paying  costs,  $31.50,  and  re- 
taining $300  for  their  services,  to  divide  the 
residue  of  the  proceeds  of  sale  equally  be- 
tween the  said  W.  H.  Arrington  and  L.  F. 
Battle,  which  was  done  accordingly.  See 
Exhibits  B  and  C,  herewith  filed. 

"I  find  as  matters  of  law: 

"(1)  That  if  aU  of  the  legatees  and  devi- 
sees of  A.  H.  Arrington  were  jointly  respon- 
sible for  the  debts  of  the  testator,  the  effect 
of  the  deed  of  release  from  W.  H.  Arrington 
and  Pattie  D.  B.  Arrington  to  J.  F.  Arring- 
ton would  be  to  discharge  a  part  of  the  judg- 
ment debt  described  in  the  complaint  equal 
to  the  ratable  portion  thereof  chargeable  on 
the  land  released. 

"(2)  That  L.  N.  B.  BatUe  had  an  equita- 
ble estate  in  the  property  conveyed  to  the 
McUwaines,  which  was  subject  to  the  lien  of 
the  judgment  described  in  the  complaint. 

"(3)  That  W.  H.  Arrington  had  full  con- 
trol  over  said  Judgment,  with  power  to  col- 
lect the  same,  or  release  or  discharge  it. 

"(4)  That  W.  H.  Arrington  is  to  be  treat- 
ed as  having  been  paid  on  said  judgment  the 
amount  be  received  from  the  commissioners, 
K.  W.  Boddie  and  Calvin  Ward,  less  the 
amount  he  paid  to  the  McIIwaines,  ($2,640.) 
and  the  Judgment  is  pro  tanto  discharged  to 
that  extent  as  to  him  and  the  plaintiff. 

"(5)  That  the  purchase  of  said  property 
by  tne  McIIwaines  from  G.  N.  Lewis,  sher- 
iff, inured  to  the  benefit  of  the  cestui  qu» 
trust,  L.  N.  B.  BaUle. 

"  (6)  That  the  latter's  interest  in  said  prop- 
erty was  not  a  pure,  unmixed  trust  that 
could  be  sold  under  a  fl.  fa.,  and  hence  said 
purchasers  by  said  purchase  acquired  noth- 
ing. 

"(7)  That  said  Battle's  interest  in  said 
property  being  certainly  worth  what  it  was 
sold  for,  less  the  amount  of  the  debt  secured 
to  the  McIIwaines,  the  judgment  is  to  be 
credited  as  of  April  21, 1874,  with  $10,967.70 
less  the  secured  debt  due  the  McIIwaines, 
and  $331.50  costs,  with  the  interest,  of 
course,  added  to  Mcllwaine's  debt. 

"(8)  That  the  said  L.  N.  B.  Battle  is  not 
entitled  to  credit  of  $1,000  on  account  of 
cotton  shipped  the  McIIwaines,  as  the  evi- 
dence shows  that  this  cotton  was  applied 
elsewhere  than  in  discbarge  of  said  secured 
indebtedness. 

"(9)  That  the  said  W.  H.  Arrington  and 
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L.  F.  Battle  had  constructive  notice  of  the 
trust  existing  in  the  tiands  of  the  McUwaines 
sufficient  to  put  them  on  Inquiry. 

"(10)  That  the  following  is  a  moie  exact 
statement,  showing  what  credit  ought  to  be 
applied  to  said  judgment  described  in  the 
complaint,  (this  aside  from  the  discharge  on 
account  of  the  deed  of  ralease  above  men- 
tioned:) 

Fioperty  was  sold  April  81, 

1874,  for 110,907  06 

10  per  cent,  cash ,    $1,090  77 

Deduct  costs  and  commlB- 

slons 38160 

•    786  27 

lot  to  January  1,  >76 8188 

-90  per  cent,  deferred  pay- 
ment due  January  L 
1875. 9,870  98 

810,068  06 
Anumnt  received  by  W.  H. 

Arrington f  B,88i  04 

Amount    of     Hdlwaine's 

debt  August  89, 1878 0,880  00 

Interest  to  Jan.  1,  >75 789  85 

Making 0,019  86 

One-hSf  paid  by  W.  H.  Ar- 

rlngton 8,009  08 

Leaving  a  difference  be- 
tween the  amount  paid 

by  W.  H.  Arrington  and 

the  amount  he  received 

of •8,884  48 

— Which  it  is  respectfully  sabmitted  should 
be  applied  to  the  discharge  of  the  judgment 
described  in  the  complaint  so  far  as  it  will 
go,  and  this  as  of  January  1,  1875.  The 
said  W.  H.  Arrington  could  have  applied  this 
amount  to  the  said  judgment,  and  equity 
will  consider  it  so  appliM.  Judgment  will 
fix  the  undisputed  rights  of  iiia.  Nancy 
Bunn,  J.  P.  Arrington,  Ex'r,  and  Spier 
Whitaker,  trustee. 

"All  of  which  is  most  respectfully  sub- 
mitted. B.  A.  P.  CooLBY,  Referee." 

The  defendants,  other  than  W.  H.  Arring- 
ton and  his  assignees,  file  12  exceptions  to 
the  report,  of  which  all  but  that  mentioned. 
No.  2,  were  overruled,  and  that  alone  sus- 
tained, while  the  plaintiff,  Pattie  D.  B.  Ar- 
rington, filed  IS,  whereof  those  numbered  1, 
3,  i,  6,  7,  9,  10,  11,  and  12,  were  sustained, 
and  judgment  having  been  entered,  which 
was  subsequently  modified,  the  defendants 
appealed.  The  referee  disallowed  the  credit 
of  SI, 000,  claimed  upon  the  consignment  of 
cotton  to  the  Mcllwalnes,  or  any  abatement 
of  the  debt  by  reason  of  the  deed  of  release 
to  John  P.  Arrington  of  the  judgment  lien 
upon  his  land,  but  does  admit  a  deduction 
therefrom  to  the  amount  of  the  excess  re- 
ceived on  the  sale  of  the  land  of  L.  N.  B. 
Battle,  the  principal  debtor,  over  the  moneys 
expended  in  obtaining  the  title  tiiereto.  The 
rulings  of  the  court  disallow  any  abatement 
of  the  debt  for  these  causes,  and  charge  the 
estates  of  both  sureties  in  solido  with  the 
whole  debt,  and  fix  the  executors  with  per- 
sonal assets  to  the  amount  of  $3,500,  de- 
rived under  the  Rowland  mortgage.  With- 
out a  minute  inquiry  into  the  terms  of  each 
«t  the  exoeptiont  speoiflcally,  the  appeal,  in 


substance,  brings  up  for  review  the  rulings 
upon  points  mentioned,  and  to  such  we  con- 
fine our  attention. 

1.  The  appellants  (and  in  using  the  term 
we  do  not  Include,  in  considering  this  part 
of  the  appeal,  the  said  W.  H.  Arrington  and 
his  assignees,  whose  interests  are  those  of 
the  plaintiff  herein)  insist  as  follows:  (1) 
The  court  erred  in  overruling  the  referee  in 
disallowing  the  credit  for  the  excess  receiyed 
in  disposing  of  the  land  of  the  guardian  ob- 
tained from  the  McUwaines  by  which  the 
referee  reduced  the  judgment  debt.  This 
sum,  it  is  said,  belonged  to  the  principal,  and, 
being  received  by  the  husband  while  entitled 
to  reduce  into  possession  and  apply  to  his  own 
use  the  wife's  choses  In  action,  must  be 
deemed  a  reduction  into  possession  and  dis- 
charge of  so  much  of  the  debt  as  if  a  direct 
payment  had  been  made.  The  facts  connect- 
ed with  this  exception  are  fully  set  out  in  tlie 
referee's  findings,  and  do  not  require  repeti- 
tion. Sections  13  and  14  and  again  sections 
16  to  23,  inclusive.  Whatever  infirmities 
may  enter  in  the  conveyance  from  L.  N.  B. 
Battle  to  the  McUwaines  from  the  fraudu- 
lent intent  of  the  former,  as  between  the  par- 
ties, it  was  effectual,  and  subject  to  the  con- 
dition for  redemption  contained  in  the  con- 
temporaneous sealed  instrument  given  by  Uie 
bargainees  to  the  bargainor.  The  title  was 
made  good  under  the  execution  sale,  under 
the  judgment  recovered  by  W.  W.  Parker,  at 
which  the  said  McUwaines  bought  wtiatever 
estate  remained  in  the  judgment  debtor,  and 
toolc  the  sheriff's  deed  therefor  at  the  instanoe 
of  the  latter.  This,  it  the  deed  was  fraudu- 
lent, would  pass,  not  the  right  retained  to 
redeem,  but  the  full  legal  estate,  as  if  no 
conveyance  liad  been  made.  But  it  wonld 
still  be  held  by  the  purchasers,  in  subordina- 
tion to  the  debtor's  right  of  redemption  upon 
payment  of  the  additional  sum  advanced  to 
secure  the  title  at  the  request  of  Battle. 
These  sums  constituted  the  incumbrance  the 
removal  whereof  entitled-  him  to  a  reconvey- 
ance. In  this  condition,  and  while  Battle 
was  negotiating  to  raise  the  requisite  amount, 
which  one  William  Rich  agreed  to  pay  and 
take  the  title  and  hold  it  as  a  security  there- 
for, tliesaid  Mcllwaines,  through  their  attor- 
ney in  fact,  sold  and  conveyed,  for  the  con- 
sideration of  95,280,  the  said  land  to  said  W. 
H.  Arrington  and  L.  P.  Battle;  this  sum 
being  claimed  by  the  grantors  as  that  for 
which  the  property  was  held  as  a  security. 
An  action  was  brought  by  the  said  purchas- 
ers against  Battle,  who  had  remained  in  pos- 
session, to  recover  the  same,  and  for  other 
relief,  in  which  by  consent  a  decree  of  sale 
was  entered,  and  pursuant  thereto  the  prem- 
ises were  put  up  for  sale  on  April  21,  1884, 
and  brought  the  sum  of  910,9(57.70.  This 
sum,  after  deducting  expenses  of  the  suit  and 
sale,  ($331.50,)  was  divided  between  the 
plaintiffs  iu  the  action.  The  appropriation 
of  the  moiety  by  the  said  W.  H.  Arrington  to 
his  own  use  was  of  moneys  belonging  to  the 
principal  debtor.  Battle,  for  which.  In  equity. 
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the  latter  wan  entitled  to  a  credit,  and  there- 
fore must  be  regarded  as  a  reduction  into  his 
possession  of  so  much  of  the  chose  in  action 
as  if  diirectly  paid  by  him.  The  self-adjust- 
ment is  but  the  enforcement  of  an  equity  to 
.  have  the  sum  thus  received  applied  as  a  pay- 
ment upon  the  debt,  the  husband  hSiVing  then 
the  right  to  collect  It,  or  any  part  of  it,  and 
appropriate  the  sum  collected  to  his  own  use. 
We  therefore  reverse  the  ruling  of  the  judge, 
and  restore  that  of  the  referee  in  respect  to 
this  sum. 

2.  The  appellants  claim  a  further  reduc- 
tion of  the  Judgment  by  reason  of  the  deed 
of  release  given  the  executor  and  devisee, 
John  P.  Arrington,  on  land  of  the  value  of 
•4,000,  and  an  exoneration  altogether  or  pro 
tanto  of  the  remaining  lands  liable  for  the 
debt.  We  are  unable  to  give  either  effect  to 
tiie  act  of  exoneration,  as  demanded  by  the 
appellants.  If  this  was  done  to  enable  the 
devisee  to  make  sale  of  the  land  nnincum- 
bered,  the  personal  liability  of  the  said  John 
F.  would  remain  to  account  for  the  funds 
received  therefor  In  an  apportionment  of  the 
loss  among  the  different  terre-tenants,  and. 
If  retained  itself,  would  not  escape  the  obli- 
gation to  contribute.  The  rule  in  equity 
under  which  an  exemption  results  from  the 
release  of  one  of  several  sureties  to  the  same 
obligation  to  the  others  is  personal,  and  does 
not  prevail  even  In  such  cases,  when  there 
is  but  an  agreement  or  covenant  not  to  sue, 
and  the  relinquishment  of  a  right  to  proceed 
against  one  of  several  tracts  of  land  with 
different  owners  is  in  legal  operation  but  an 
agreement  to  look  only  to  other  lands  alike 
subject  to  a  lien,  as  a  means  of  satisfaction. 
Dudley  v.  Bland,  83  N.  C.  220,  and  cases 
eited.  If  there  were  a  right  of  exoneration, 
it  would  be  confined  to  such  excesses  required 
of  others  over  and  above  the  aliquot  portion 
of  each,  the  relief  operating  only  as  would  a 
payment,  leaving  to  all  others  the  duty  of 
contributing  their  ratable  parts.  But  here 
the  judgment  lien  attaches  to  the  entire  real 
-estate  of  the  said  A.  H.  Arrington,  as  a 
unity,  and  the  subdivision  into  parts  upon  a 
IMurtition  proceeding  cannot  impair  the  cred- 
itor's right  to  enforce  satisfaction  out  of  any 
of  its  parts,  as  that  right  existed  in  the  testa- 
tor's life-time;  nor  can  it  impair  the  right  of 
the  respective  tenants  to  be  relieved  of  a  com- 
mon burden  by  causing  all  to  share  in  it, — a 
right  unaffected  by  the  creditor's  action  in 
subjecting  some  portion  to  the  entire  burden 
in  relief  of  the  residue.  The  contribution  is 
the  consequence  of  the  relation  of  tenants 
who  have  made  partition  which  the  creditor 
4annot  destroy  or  impair.  We  therefore  up- 
hold the  ruling  of  the  court  which  sustains 
the  action  of  the  referee  in  refusing  any 
abatement  of  the  debt  on  this  account. 

8.  The  further  reduction  demanded  In  the 
Mcllwaine  debt  for  the  proceeds  of  cotton 
consigned  above  tlie  debt  incurred  for  sup- 
plies, thereby  enlar^ng  by  the  value  of  the 
flxoess,  $1,000,  the  sum  with  which  the  judg- 
ment should  be  credited  upon  the  resale  of 


the  land,  cannot  be  allowed,  for  the  reason 
that  this  sum  went  into  the  hands  of  Battle 
as  his  homestead  exemption.  This  was  sur> 
rendered  to  him  in  the  suit  to  recover  the 
land,  and,  never  having  been  received  by  W. 
H.  Arrington,  could  not  be  applied  as  a  pay> 
ment  upon  the  judgment;  for  if  it  ought  to 
have  been  thus  collected  and  applied,  and  a 
personal  liability  rests  upon  him  for  the  loss, 
it  is  not  money  received,  and  cannot  diminish 
the  debt,  as  if  in  fact  paid. 

These  embracing  the  substantial  matters 
presented  in  the  record,  we  do  not  find  it 
needful  to  pursue  and  discuss  the  exceptions 
in  detail,  outside  of  those  disposed  of,  and,  in 
general  terms,  deem  it  suflScient  to  say  that, 
except  in  the  error  pointed  out,  the  judgment 
must  be  affirmed,  when  modified  in  accord- 
ance with  this  opinion. 

Upon  the  trial  of  this  issue  the  record  of 
proceedings  in  said  court  was  exhibited  in 
evidence,  and  parol  proof  offered.  The  de- 
fendants W.  H.  Arrington,  and  W.  H.  Mor- 
ris &  Sons,  his  assignees,  asked  of  the  court 
the  following  instructions,  predicated  upon 
the  evidence:  "(1)  That  upon  the  whole 
evidence  W.  H.  Arrington  did  not  appear 
either  personally  or  by  any  duly-constituted 
attorney  in  the  said  action  for  divorce,  and 
therefore  the  decree  pronounced  in  said  ac- 
tion is  null  and  void.  (2)  That  the  courts 
of  llliiiois  had  no  jurisdiction  of  this  cause 
of  action,  and  hence  the  decree  is  null  and  of 
no  effect  in  North  Carolina.  (3)  That  the 
courts  of  Illinois  had  no  jurisdiction  of  or 
over  W.  H.  Arrington,  he  never  having  been 
an  actual  resident  of  said  state,  and  hence 
the  decree  in  said  cause  is  void  and  of  no  ef- 
fect in  North  Carolina.  (4)  There  is  no  ev- 
idence to  show  that  an  appearance  by  attor- 
ney gives  the  court  jurisdiction  of  a  party  in 
the  state  of  Illinois,  and  therefore,  even 
though  appearance  had  been  made  by  attor- 
ney in  said  court  of  said  state,  unless  the 
statutes  of  said  state  regulating  said  appear- 
ance had  been  proven,  such  decree  cannot  be 
sustained  under  our  law.  (5)  That  if  Mrs. 
Arrington  went  to  Illinois  for  the  purpose  of 
obtaining  a  divorce  from  tiie  said  W.  U.  Ar- 
rington, the  decree  granting  such  divorce  is 
null  and  void.  (6)  There  is  no  evidence  to 
show  that  a  residence  of  one  year  is  sufficient 
to  obtain  a  divorce  in  Illinois,  for  that  the 
statutes  of  lUinois  regulating  the  length  of 
residence  in  that  state  requisite  to  render 
competent  a  suit  for  divorce  in  the  courts  of 
that  state  have  not  been  proven  as  by  law  re- 
quired." 

The  presiding  judge  instructed  the  Jury  as 
follows:  "There  is  but  one  issue  or  question 
submitted  to  you  to  pass  npon  in  this  case, 
and  that  is  whether  the  plaintiff  and  the  de- 
fendant W.  H.  Arrington  were  divorced  by 
the  decree  of  the  court  in  Illinois,  which  hat 
been  read  to  you  in  evidence.  You  see  there 
was  a  decree  or  judgment  at  that  court 
granting  to  Mrs.  Arrington  a  divorce  from 
her  husband.  And  the  question  for  you  i» 
whether  that  Judgment  is  of  legal,  binding 
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effect  here.  If  It  is,  your  answer  shonld  be. 
•  Yes;'  if  it  is  not,  and  she  is  still  bis  wife  by 
tbe  laws  of  North  Carolina,  you  should  an- 
swer, '  No.'  You  are  the  sole  arbitrators  of 
the  fact,  but  your  judgment  is  controlled  by 
the  law,  and  it  is  incumbent  upon  me  to  ex- 
plain to  you  the  principles  of  law  which 
govern  this  case,  and  they  are  not  diflDcult 
nw  perplexing.  In  the  first  place,  did  Mrs. 
Airington  have  such  a  domicile  in  the  state 
of  Illinois  at  the  time  the  suit  for  divorce 
was  instituted  as  gave  the  courts  of  that 
state  Jurisdiction  over  her  cause?  Ordina- 
rily, the  domicile  of  the  husband  is  the  dom- 
icile of  the  wife,  and  tbe  authority  to  fix  that 
domicile  is  in  the  husband.  But  there  are 
oircumstances  which  would  warrant  the  wife 
in  changing  her  domicile.  For  instance,  if 
the  husband  should,  by  cruel  or  barbarous 
treatment,  endanger  her  life,  or  should  offer 
tncb  indignities  to  her  person  as  to  render 
her  oondition  intolerable  and  her  life  burden- 
some, in  either  of  these  cases  the  wife  would 
bsTe  tbe  right  to  change  her  domicile,  and 
Vbste  is  no  law  which  would  require  her  to 
remain  in  North  Carolina.  If  it  were  more 
convenient  to  her  or  more  pleasant  to  her  to 
Uve  in  another  state  or  another  country,  she 
would  have  the  right  to  do  so.  Now,  apply 
these  principles  which  I  have  laid  down. 
Did  the  huslMnd,  W.  EL  Arlington,  afford  to 
his  wife  the  home,  which  he  ought  to  have 
done,  and  the  treatment  which  is  due  from 
husband  to  wife, — and  this  is.  at  the  least, 
kindness,  support,  protection, — or  did  he  treat 
ber  in  such  a  manner  as  to  render  her  condi- 
tion intoleraUe  and  her  life  burdensome? 
If  he  treated  her  with  kindness,  and  afforded 
her  tbe  support  and  protection  which  he 
ought  to  have  done,  and  was  unwillii^  for 
her  to  change  ber  domicile,  she  would  have 
no  right  to  leave  him.  But  if  be  treated  her 
with  suoh  indignities,  or  acted  in  either  of 
those  ways  wbteh  I  have  cited  to  you  as  af- 
fording her  joct  cause  for  leaving  him,  she 
bad  a  right  to  leave  him,  and  to  select  her 
own  place  of  residence,  either  in  this  state, 
in  nilnois,  or  anywhere  else.  If  she  left  him 
irithout  cause,  and  went  to  Illinois,  not  with 
the  bona  fide  intention  of  living  there,  but 
simply  for  the  purpose  of  obtaining  through 
the  courts  of  that  state  a  divorce  from  her 
husband,  it  would  l>e  a  fraud  upon  the  juris- 
diction of  the  courts  of  that  state,  even  if  she 
remained  there  for  one  year,  as  required  by 
the  statutes  of  Illinois,  before  briniging  her 
action  tot  dlToree;  and  if,  after  eouidering 
tbe  evidence  which  has  t>een  submitted  to 
yon,  and  the  instructions  which  I  am  now 
giving  you,  you  come  to  the  oonclusion  that 
she  had  no  just  cause  for  this  step,  and  was 
not  a^ng  in  good  faith  as  I  have  described, 
then  you  shonld  answer,  'No;'  i.  «.,  they 
ware  not  divorced.  But  if  she  had  good 
oaoM  to  leave  him  for  any  of  the  reasons  I 
have  fj^ven  you.  and  did  go  to  Illinois  with 
tte  bona  fide  intention  of  residing  there,  even 
though  she  intended  to  sue  for  a  divorce,  and 
lanuuned  there  a  year,  slie  had  tiie  right  to 


bring  her  suit  for  divorce  against  him  there, 
and  if  he  appeared  there  in  persun,  or  by  au- 
thorized counsel,  and  so  recognized  thejur:s- 
diction  of  the  court  over  him,  he  is  borund  by 
its  decrees,  and  you  will  answ<>r,  •  Yes*,'  i. «., 
they  were  divorced  by  the  decree  of  the  cir- 
cuit court  of  Sangamon  county.  111.  Now,  if 
you  liave  come  to  the  conclusion  that  she  did 
have  cause  to  leave  her  husband,  and  went 
to  Illinois  with  the  bona  ftd«  intention  of 
remaining  there,  I  instruct  yon  that  the  1^ 
ter  of  defendant  of  August  5, 1880,  to  Clinton 
L.  Conkling,  attorney,  gave  him,  Oonkling. 
full  authority  to  enter  an  appearance,  and  as 
he  did  enter  an  appearance  in  tbe  month  of 
August,  the  court  of  Illinois  thereby  acquired 
jurisdiction  over  him,  which  it  could  not 
have  done  by  personal  service  in  North  Car- 
olina, nor  by  publication,  and  you  will  an- 
swer •  Yes.'  But  if  you  find  tliat  she  bad 
no  cause  to  leave  her  husband,  and  did  not 
go  to  Dlinois  with  the  bona  fide  intention  of 
remaining  there,  but  simply  to  stay  there 
long  enough  to  enable  her  to  bring  her  suit 
for  divorce,  the  court  hod  no  jurisdiction,  and 
you  will  answer,  •No.'"  Defendants  ex- 
cepted to  the  refusal  to  give  tbe  special  in- 
struction as  asked,  and  to  the  instruction  aa 
given.  Tbe  jury  responded  to  the  issue, 
^Yes." 

The  sura  to  be  paid  being  ascertained,  we 
are  next  to  inquire  whether  it  belongs  to  the 
plaintiff,  or  is  subject  to  the  disposal  of  her 
husband  or  his  assignees;  and  this  depends 
upon  the  efficacy  of  the  decree  of  divorce  a 
vinculo  obtained  by  ber  in  the  proceedings 
instituted  in  Sangamon  cii-cuit  court,  sitting 
in  chancery  in  the  state  of  Illinois,  against 
him  for  that  purpose,  in  dissolving  the  bonds 
of  matrimony,  and  reinstating  her  in  the  poe- 
session  of  all  ber  properly  rights  as  a  fama 
sole.  Upon  an  issue  fiamed  to  raise  tlie 
question,  and  under  instructions  of  the  court, 
the  jury  responded  in  the  affirmative.  In 
our  opinion,  the  directions  given  to  tlie  jury 
in  passing  upon  the  issue  properly  presented 
the  matter  and  the  law  bearing  upon  it  for 
an  intelligent  rendering  of  the  verdict.  Tbe 
bona  fides  in  the  act  of  removal  was  made  an 
essential  element  in  giving  tbe  jurisdiction 
invoked  in  a  decree  of  separation  that  puts 
an  end  to  the  marriage  relation. 

We  sustain,  also,  the  instruction  that  the 
communication  to  the  attorney  in  Illinois 
dated  on  August  5, 1880,  convqrs  an  author- 
ify  to  him  to  appear  in  the  cause  for  the  hus- 
band, and  warranted  his  action  in  the  prem- 
ises. In  it  he  uses  these  words:  "I  write  to 
employ  you  as  my  attorney  in  the  soit  of  my- 
self and  wife  which  is  now  pending  here  and 
in  your  ooui-t.  I  herewith  inclose  you  ton 
doliars  for  advice  and  retaining  fee  in  the 
case."  It  is  true  in  the  concluding  part  of 
the  letter,  after  detailing  Ids  domestic  troab- 
les,  be  adds:  "If  it  should  be  necessary  that 
I  shonld  fight  the  case,  than  I  am  willing  to 
pay  you  a  lit>eral  fee  to  appear  for  me.  Please 
answer  at  once,  and  write  me  what  you  will 
charge  me  to  appiaar  in  the  case,  or  what  yon 
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wfll  charge  me  to  gntiTanty  me  my  bdcob^b 
in  the  case  and  possession  of  my  children." 
This  indicates  some  inquiry  as  to  what  course 
shoald  be  pursued,  but  does  not  recall  the 
prerioua  employment.  When  depositions  in 
tlie  cause  were  to  be  taken  for  the  plaintiff. 
Interrogatories  on  her  behalf  were  sent  out 
with  the  dedimiu  potestatem  to  one  Harper, 
•8  commissioner  in  Nash  county,  to  which 
were  added  cross -interrogatories  sigited, 
"Clinton  L.  CONHLmo,  Attorney  for  De- 
fendant," and  with  this  indorsement:  "Filed 
September  6,  A.  D.  1880.  Jahss  A.  Wihs- 
TON,  Clerk. "  The  oommiBsSon  was  executed, 
tile  depositions  taken,  the  direct  and  cross 
interrogatories  answered,  and  return  made  to 
the  court.  Again,  the  record  contains  this 
entry  made  on  October  4, 1880,  a  term-day  of 
a«id  court:  "Pattie  Arrlugton,  complainant, 
TS.  WilUam  H.  Arrington,  defendant.  In 
iliancery,  for  divorce.  Kow,  at  this  day, 
eome  the  parties  hereto,  by  their  solicitors, 
and  the  coorplainant,  by  her  solicitor^  moves 
fbe  court  that  defendant  be  required  to  file 
bis  answer  to  the  bill  of  complaint;  where- 
opon  the  defendant,  by  his  solicitor,  C.  L. 
Conkling,  moves  that  the  time  for  filing  de- 
fendant's answer  be-  extended  to  the  4th  day 
of  November  next,  which  is  allowed,  audit 
was  thereupon  ordered  that  the  said  deeCend> 
ant  file  his  answer  to  said  bill  by  said  5tb  day 
of  November. "  Subsequently  application  to 
withdraw  the  appearance  was  made  and  re- 
fused, and  the  cause  proceeded,  without  fur- 
tiier  interference  from  defendant's  counsel, 
to  a  final  determination.  The  understood 
and  exercised  power  to  intorpose  thus  intro- 
duces the  defendant  into  the  action,  and  the 
court,  thus  having  lurisdlotion  of  the  subject- 
matter  and  of  the  parties,  may  proceed  to 
final  judgment,  and  it  becomes  binding  and 
conclusive  on  both  as  a  dissolution  of  ue  re- 
lation. 

We  are  not  disposed  to  concede  this  effect 
to  a  proceeding  wholly  ex  parte,  and  where- 
fai  no  personal  service  of  process  is  made  on 
the  defendant,  and  he  is  brought  in  by  pnb- 
llcaUon  under  the  local  law  of  the  stato,  as  is 
strenuously,  but  unnecessarify,  pressed  in 
argument,  though  in  direct  conflict  with  the 
ease  of  Irby  v.  Wilson,  1  Dev.  &  B.  Eq.  568, 
—  a  decision  which  has  not  been  disturbed 
since  its  rendition,  in  1837.  by  the  eminent 
judges  who  then  constituted  the  court,  as  to 
the  extratorritorial  effect  of  such  a  decree 
upon  a  non-resident  defendant.  There  are 
cues,  and  some  are  cited  in  the  brief  of 
plaintifl's  counsel,  to  the  efleet  that  an  m 
parte  decree  of  divorce,  obtained  by  one  who 
BBS  a  domicile  in  the  court  of  the  stato  that 
grants  it.  operates  as  a  change  OC  the  ttatua 
of  the  plaintiff,  and  its  e(&oaef  prevaila 
eveiywhere.  Such  is  the  ruling  in  IMtson  v. 
Ditson,  4  B.  L  87,  based  on  article  4,  §  1,  of 
the  confltitutkm  of  the  United  States.  Such 
to  dedued  to  be  the  result  when  the  hna- 
baad,  iwidiiig  In  Connecticut  with  bis  wife, 
deserted  bar  and  leitt  the  state,  and  she  oh- 
tainedberdivoroe  in  one  of  its  courts.   Hull 


v.  nul],  2  ^rob.  £q:  174.  Such  a  ftroeeeding 
is  recognized  us  valid  in  the  state  gritnting  it, 
because  authorized  by  its  laws,  as  well  as  to 
the  marriage  relation  as  to  rights  of  property 
growing  out  of  the  relation  situated  with- 
in its  jurisdiction.  Hairlton  v.  Harrison,  19 
Ala.  499.  There  are  admitted  difficulties  in 
reconciling  the  roiings  which  determine  the 
status  of  a  resident  plaintiff,  without  de> 
termining  at  the  same  time  that  of  the  non> 
resident  defendant,  -  when '  the  relation  aub^ 
sists  between  the  two,  and  what  disunites 
the  one  fails  to  disunite  the  other;  and,  on 
the  otlier  harnd,  to  take  from  one,  wlio  haii 
never  been  served  with  personal  process,  by 
a  foreign  judgment,  not  only  personal,  bat 
property,  rights  possessed  beyond  the  juris* 
dictional  limits.  These  difBcolties  may  b» 
removed  t^-faarmonionsand  consistent  legia* 
lation  which  tbey  seem  to  Invite.  B«t  oar 
province  is  to  interpret,  not  to  make,  thelaw^ 
and  we  mast  abide  by  that  of  our  own  state. 
The  case  most  relied  on,  or  at  least  most 
largely  quoted  from  in  tiie  brief,  (Cheever  v. 
Wilson,  9  Wall.  108,)  does  not  sustain  the 
contention  of  counsel.  The  husband,  who, 
with  his  wife,  resided  in  Washington  city,  on 
her  removal  to  Indiana,  and  instituting  the 
suit  against  him  for  divorce,  both  put  in  his 
answer  thereto,  and  filed  a  oross-luil  against 
her,  to  wliich  she  appeared  without  prooessi 
The  controversy  was  as  to  the  residence  of 
the  wife,  and  the  acquirement  of  jurisdiction 
in  the  circuit  conrt  of  Indiana.  The  present 
case  has  peculiar  features  in  its  claims  for 
recognition  in  this  state.  The  marriage  con- 
tract was  entered  into  here,  and  the  facts 
alleged  Which  form  the  grounds  of  the  di- 
vorce occurred  here,  and  are  insufficient  here 
to  warrant  a  disruption  of  the  marriage  tie, 
and  are  sufficient  for  a  separation  only,  but 
they  are  adjudged  sufficient  in  Illinois,  whose 
court  takes  cognizance  of  the  complaint,  and 
decrees  a  dissolution.  Could  the  courts  of 
this  state,  were  the  defendant  not  a  party, 
permit  his  rights  of  property  in  the  wife's  es- 
tate to  be  divested  and  taken  from  him? 
Would  it  not  be,  intended  or  not,  an  evasion 
and  fraud  upon  our  law  to  allow  to  the  de- 
cree such  an  operation?  We  should  l>e  slow 
to  recognize  such  a  result.  But  the  point 
de«B  not  arise  thongh* discussed  in  a  contin- 
gent aspect  of  the  case  for  the  plaintiff,  since 
the  defendant,  by  the  act  of  his  counsel  un- 
der hto  authority,  has  become  a  voluntary 
party  to  the  action,  and  submitted  to  the 
jarisdiction  of  the  court  in  the  premises,  ao 
that  he  must  abide  the  consequences. 

The  plaintiff,  ceasing  to  b»the  wif6,  is  to 
be  reinstated  to  the  right  to  all  her  choses  in 
action  not  reduced  to  possession  by  her  bus* 
l>and  before  the  entering  up  the  decree  of 
separation.  This  is  the  settled  law  upon  ths 
sabjeot  In  Starr  v.  Peace,  8  Conn.  541,  tbs 
effect  of  a  l^lslative  divorce  npon  right  of 
properly  arising  out  of  marriage  in  extiiH 
gaisbing  it  was  earnestly  contested  as  a  vio* 
lation  of  tbe  contract,  under  the  federal  con- 
stitution, but  it  was  sustained,  and  pat  qpo* 
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the  same  footing  as  a  jadicial  divorce,  and 
Buch  is  now  the  declared  law  in  reference  to 
each  modeof  separationat)ineufomafr<fnont(. 
1  Bish.  Mar.  &  Div.  §  693.  "Personal  cboses 
in  action  which  belong  to  the  wife,  reduced 
into  possession  by  the  husband, "  in  the  words 
of  a  recent  author,  "remain  his;  but  as  to 
rights,  dependent  on  marriage  and  not  act* 
ually  Tested,  a  full  divorce  or  the  legal  an- 
nihilation ends  them."  Schouler,  Dom.  Hel. 
§  221,  and  authorities  cited  in  the  notes.  It 
w  supplemented  by  our  act  of  1871-72,  (Code, 
1 1843,)  which  puts  an  end  to  an  estate  in 
oower  or  by  curtesy,  a  claim  to  the  year's 
provisions  or  distributive  share  in  the  esttite 
of  either,  the  right  to  administer,  and  "every 
light  and  estate  in  tlie  real  and  personal  es- 
tate of  the  other  party  which  by  settlement 
before  or  after  marriage  was  settled  upon 
such  party  in  consideration  of  the  marriage 
only."  The  Judgment  will  be  thus  modified 
and  affirmed. 

(103  N.  0.  S4)  '^~~ 

Blumoton  e.  Elunqtoit  et  al. 

{Supreme  Court  of  NorOk,  Carolina.    March  18, 
1889.) 

limrrATioif  o*  Aonom— Tihahot  m  Ooiof  on. 

1.  The  statute  of  limitations  to  an  action  by  an 
>^  to  sat  aside  a  deed  of  his  insane  ancestor  oom- 
uences  to  run  at  the  exeoutdon  of  the  deed,  and  is 
a  complete  bar  after  the  lapse  of  seven  yesu^,  un- 
less the  action  la  brought  within  three  years  after 
the  ancestor's  death. 

3.  The  fact  that  the  plaintiff  and  the  grantees  are 
heirs  of  the  grantor,  and  but  for  the  deed  would 
take  the  land  as  tenants  in  common,  makes  no  dif- 
erenoe  In  the  running  of  the  statute. 

Appeal  from  superior  oourt,  Vance  coun- 
ty; Grates,  Judge. 

Action  by  a  son  and  heir  of  Bevil  Elling- 
ton, deceased,  against  Horace  Ellington  and 
William  N.  Ellington  to  set  aside  a  convey- 
ance of  land  and  personalty  to  them  by  the 
said  Bevil  Ellington  in  his  life-time,  made 
when  the  grantor  is  alleged  to  have  been  in- 
sane. -Yerdict  and  judgment  for  defendants, 
on  the  issue  of  the  statute  of  limitations,  and 
plaintiff  appeals. 

Satehelor  di  Devereux,  for  appellant.  B. 
0,  Smith,  for  respondents. 

SuiTH,  C.  J.  The  complaint  filed  in  this 
action,  which  was  begun  on  December  17, 
1887,  alleges  that  BevU  Ellington,  being  the 
owner  of  the  tract  of  land  therein  described, 
made  up  of  several  parcels,  and  containing 
about  443  acres,  by  deed  executed  in  October, 
1865,  conveyed  the  same  to  the  defendants, 
Horace  Ellington,  a  son,  and  William  N. 
Ellington,  the  husband  of  his  daughter,  Pol- 
ly, together  with  the  stock,  farming  imple- 
ments, and  other  articles  of  personal  prop- 
erty on  the  plantation,  upon  the  sole  consid- 
eration of  the  support  of  the  grantor  and  his 
wife  during  the  residue  of  their  respeotiTe 
UTes.  It  aTeiB  further,  in  reiterated  allega- 
ttona,  that  the  said  Bevil  was  at  the  time  ad- 
vanced in  age,  of  enfeebled  mind  and  body, 
unable  to  understand  and  measure  the  con- 


sequences of  his  act,  to  manage  and  dispobc 
of  his  proiierty  from  want  uf  legal  capacity, 
and  was  moreover  susceptible  to  undue  in- 
tiuence,  taking  advantage  of  which  the  de- 
fendants  by  false  and  fraudulent  representa- 
tions, and  the  exercise  of  that  control  which 
they  had  acquired  over  him,  procured  the 
making  of  said  deed  for  the  very  inadequate 
consideration  expressed  therein.  It  states 
that  thereafter  the  said  Bevil  broke  up  farm- 
ing, and  went  himself  to  live  with  his  son 
Horace,  in  whose  bouse  and  with  whose  fam- 
ily he  continued  to  reside  until  his  death  in 
August,  1869,  while  his  wife  went  to  and 
touk  up  her  abode  with  her  daughter,  Polly, 
where  she  remained  until  her  death  in  1867. 
Tlie  prayer  of  the  plaintiff,  also  a  son  of  the 
said  Bevil,  is  that  said  deed  be  declared  and 
adjudged  void  for  the  causes  aforesaid,  and 
he  be  admitted  to  share  in  the  said  property 
as  in  case  of  an  intestacy,  and  for  genend 
relief.  The  answer  distinctly  and  in  detail 
controverts  all  the  averments  as  to  an  un- 
sound mind,  and  the  want  of  legal  capacity 
in  the  said  Bevil  to  make  an  effectual  disposi^ 
tion  of  his  estate;  denies  the  exercise  of  an 
attempt  to  exercise  any  andue  or  improper 
influence  in  procuring  the  deed,  and  the  al- 
lied inadequacy  of  the  obligations  assumed 
as  the  consideration  of  the  deed;  and  aeto  up 
a  defense  under  the  statute  of  limitations  to 
the  action,  and  the  possession  under  the  deed, 
which,  if  Invalid,  is  color  of  title,  for  more 
than  seven  years  before  the  institution  of  the 
suit  The  only  issue  submitted  to  the  Jury, 
and  this  without  objection,  was  in  these 
words:  "Is  the  plaintiff's  cause  of  action 
barred  by  the  statute  of  limitations?"  Un- 
der the  instructions  of  the  court  as  to  the 
law  arising  upon  the  facts  admitted  as  set 
out  in  the  complaint  for  the  purpose  only  of 
raising  the  question  of  the  effect  of  the  lapse 
of  time,  and  reserving  the  other  matters  in 
controversy  in  thepl^dings  for  further  trial 
in  the  event  of  the  defense  under  the  statute, 
and  from  possession  under  the  deed  being 
overruled,  the  issue  was  found  inthe  affirma- 
tive. Judgment  being  entered  in  conformi- 
ty with  the  verdict  rendered  in  pursuance  of 
Ube  direction  given  to  the  jury  to  so  find  up- 
on the  facts  stated  in  the  complaint,  the 
plaintiff,  understood  as  excepting  thereto, 
appeals. 

From  the  time  of  making  the  deed,  the  de- 
fendants held  possession  of  the  land  there- 
under until  the  death  of  the  grantor  in 
August,  1869,  and  thereafter  for  a  period  of 
more  than  17  years,  during  all  of  which,  ex- 
cept a  half  month,  the  statute  was  in  fuU 
operation  before  the  suit  was  brought.  As- 
suming the  deed  to  be  voidable,  the  posses- 
sion under  it,  as  color  of  title  merely,  and  in 
the  absence  of  any  indication  of  imperfection 
or  infirmity  apparent  upon  its  face,  would 
ripen  into  a  good  title  after  the  expiration  of 
seven  years,  unless,  within  three  years  after 
the  "coming  of  sound  mind,"  (according  to 
the  Bevised  Code,  c.  65.  §  1,  and  Code,  §  148, 
the  same  language  being  used  in  each,)  the 
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person  so  Felleved  commence  his  suit,  or 
make  entry  on  the  land.  If  the  disability 
contiuaed  daring  life,  and  for  a  period  there- 
after snfflcient  to  complete  the  prescribed 
time  of  seven  years,  the  title  would  be  per- 
fected in  the  occupant,  subordinate  only  to 
a  right  in  the  heir  to  sue  for  the  recovery  of 
the  land  for  the  space  of  three  years  next 
after  his  death.  The  running  of  the  statute 
against  the  action,  and  to  consummate  the 
title,  would  be  concurrent  after  the  decease 
of  the  grantor.  The  cause  of  action  to  set 
aside  the  deed  arises  at  once  upon  its  execu- 
tion, while  the  running  of  the  statute  was  so 
far  arrested  in  favor  of  the  grantor — suppos- 
ing him  to  be  of  unsound  mind — as  to  admit 
of  the  prolong^  period  of  three  years  after 
the  restoration  of  reason,  or,  as  we  think, 
after  death,  to  those  to  whom  the  estate 
would  have  descended  in  the  absence  of  any 
divesting  conveyance,  in  which  to  institute 
suit.  Summerlin  v.  Cowles,  101  N.  C.  473, 
7  S.  £.  Rep.  881.  In  this  view  of  the  case. 
and  aside  from  the  claim  of  title  under  the 
deed  as  affording  color  of  title,  with  the  sup- 
port of  the  hostile  possession  held  tor  the 
prescribed  time,  the  bar  to  the  action  is  com- 
plete and  effective,  whether  the  former 
statute  or  that  substituted  in  the  Code  be  ap- 
plicable to  the  case.  While  we  deem  the  law 
settled  in  this  state,  whatever  may  have  been 
the  ruling  elsewhere,  by  the  case  of  Riggau 
T.  Green,  80  N.  C.  236,  that  the  deed  of  one 
turn  eompos  is  voidable,  and  not  void,  it  can 
make  no  difference,  when  such  is  offered  as 
evidence  of  color  of  title  only,  whether  it  be 
the  one  or  the  other  to  sustain  a  possession 
under  it.  Color  of  title,  in  connection  with 
an  adverse  claim  and  occupation,  has  been 
neld  to  perfect  the  title,  when  furnished  by 
a  deed  from  husband  and  wife,  where  there 
has  been  no  privy  examination  of  the  latter, 
(Pearse  v.  Owens,  2  Hayw.  N.  C.  234;) 
where  the  deed  was  executed  in  the  name  of 
a  principal,  and  the  agent  professing  to  have 
authority  had  none  to  make  it,  (Hill  t.  Wil- 
ton, 2  Murph.  14;)  where  it  was  made  by  a 
person  known  by  the  grantee  to  have  no 
title,  (Reddick  v.  Leggat,  3  Murph.  539;) 
where  the  deed  has  never  been  registered, 
(Campbell  v.  Mc  Arthur,  2  Hawks,  33 ;  Hardin 
T.  Barrett,  6  Jones.  N.  C.  159;  Hunter  v. 
Kelly,  92  N.  C.  285;)  where  the  deed  is 
fraudulent,  and  the  possession  has  been  ad- 
verse for  the  prescribed  period  after  a  sale  by 
the  creditor,  (I'ickett  v.  Pickett,  3  Dev.  6; 
Hoke  T.  Henderson,  Id.  12;)  where  the  pos- 
session is  under  an  act  that  is  unconstitu- 
tional, (Episcopal  Church  v.  Academy,  2 
Hawks,  233.)  Color  of  title,  as  defined  by 
Qaston,  J.,  speaking  for  the  court,  ^and 
with  the  hesitating  assent  of  the  chief  justice, 
who  favored  a  less  circumscribed  statement 
of  the  proposition  in  Dobson  v.  Murphy,  1 
Dev.  &  B.  586,)  requires  a  party  to  have 
"some  written  document  of  title  purporting 
to  pass  the  land,  and  one  not  so  obviously 
defective  that  it  could  not  have  misled  a  man 
of  ordinary  capacity. "  Not  dissimilar  is  the 
v.9s.E.no.4 — 14 


opinion  given  in  Tat«  v.  Southard,  3  Hawks, 
119. 

The  contention  of  counsel  that,  inasmuch 
as,  but  for  the  deed,  the  inheritance  would 
descend  to  the  plaintiff  and  defendants  as  ten- 
ants in  common,  the  relations  thus  created 
prevent  the  statutory  bar  until  after  the  ex- 
piration of  20  years,  according  to  the  ruling 
in  Hicks  v.  Bullock,  96  N.  C.  164,  1  S.  £. 
Rep.  629;  Page  v.  Branch,  97  N.  C.  97, 1  S. 
E.  Rep.  625;  and  Breden  v.  McLaurin,  98 
N;  C.  307,  4  8.  E.  Rep.  136,— Is  not  tenable. 
The  adverse  holding  here  is  under  a  title  de- 
rived from  the  deed,  and  began  at  its  execu- 
tion, and  its  character  was  not  changed  by 
the  grantor's  death.  The  estate,  in  its  en- 
tirety, was  in  the  defendants,  and  while  the 
deed  remained  in  force  there  was  no  estate  to 
descend.  The  plaintiff,  if  his  allegations 
were  true,  and  the  statutory  bar  did  not  in- 
tervene, could  not  bring  his  action,  as  bf 
does,  to  annul  the  conveyance,  and  the  rela- 
tions between  him  and  the  defendants  would 
be  hostile,  as  they  were  before,  between  the 
latter  and  the  maker  of  the  deed.  In  no 
view  of  the  case  can  the  plaintiff  prevail,  and 
the  Judgment  must  be  and  is  afSrmed. 


(»2  W.  Va.  387) 

Laidley  V.  Shitb's  Ex'b. 

(Supreme  Court  of  Appeals  of  West  Virglnicu 
March  12, 1889.) 

Limitation  of  Actions — RECsrrass. 

1.  On  the  16th  day  of  June,  1866,  in  the  chancery 
cause  of  Ruflner  &  Long  v.  Donally  and  others, 
pending  in  the  circuit  court  of  Kanawha  county, 
a  decree  was  entered  directing  the  receiver  to 
lend  out  certain  money  in  bis  hands  to  the  credit 
of  said  suit.  In  pursuanoe  of  said  order,  W.,  the 
receiver,  loaned  to  S.  tl25,  and  tx>ok  apromissory 
note  therefor,  payable  on  demand  to  w.,  receiver 
of  the  circuit  court  of  said  county,  with  interest 
from  date,  (the  5tb  day  of  January,  1S66,)  show- 
ing on  the  face  of  said  note  that  it  was  borrowed 
from  the  chancery  cause  of  R.  &.  L.  v.  D.  et  als. 
W.  died,  and  L.  was  appointed  general  receiver  of 
said  court  in  his  stead,  June  2,  1877.  O.  S.  L.,  as 
special  receiver,  was  directed  on  the  10th  of  April, 

1884,  (he  having  been  appointed  such)  to  collect 
said  fund,  and  in  pursuanoe  of  said  direction  in- 
sUtnted  tliis  suit  againBt  8.,and  flled  his  declaration 
in  the  month  of  November,  1885.  The  defendant 
interposed  the  plea  of  the  statute  of  limitations,  to 
which  the  plaintiff  objected,  and  replied  generally, 
but  flled  no  special  replication.  Held,  that  the 
claim  upon  which  said  suit  was  predicated  was 
barred  by  the  statute  of  limitations,  and  it  the 
plaintiff  relied  npon  any  of  the  statutory  or  other 
exceptions  to  take  said  claim  out  of  the  operation 
of  said  statute  it  should  have  been  set  forth  in  a 
replication  to  said  plea. 

2.  Section  1  of  syllabus  in  the  case  of  State  ▼. 
Miller,  26  W.  Va.  106,  considered  and  reaffirmed. 

{Syllabus  by  the  Court.'i 

Error  to  circuit  court,  Kanawha  county. 

Miller  it-  Gallaher,  for  plaintiff  in  error. 
J.  M.  Laidley  and  W.  Mollohan,  for  defend- 
ant in  error. 

English,  J.  This  was  an  action  of  debt, 
brought  in  the  circuit  court  of  Kanawha 
county  by  Charles  C.  Lewis,  receiver  of  said 
circuit  court,  the  declaration  in  which  case 
was  filed  on  the  first  Monday  in  November, 

1885.  The  action  was  founded  on  a  promis- 
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sory  note  bearing  date  on  the  5th  day  of  Jaa- 
uarj,  1866,  which  note  Is  in  the  words  and 
flgures  following:  . ' 

"$125.00.  On  demand,  we,  or  either  of 
us,  promise  and  bind  ourselves  to  pay  J^vi 
J.  Wooclyard,  receiver  of  the  circuit  court  of 
Kanawha  county,  one  hundred  and  twenty- 
five  dollars  borrowed  money  from  the  chan- 
cery cause  of  Ruflner  &  Long  v,  Donally 
A  alt.,  with  interest  from  date  until  paid. 
Witness  our  bands  thia  5th  day  of  January, 
in  the  year  1866. 

[Signed]  "Isaac  N.  Smith. 

"Benjamin  H.  Smith. 

"Credit  May  23, 1868,  paid  by  B.  H.  Smith, 
fiffy  dollars." 

On  the  22d  day  of  January,  1886,  the  de- 
fendant deraui-red  to  the  plaintiff's  declain- 
tion,  and  plaintifC  joined;  and  the  court,  hav- 
ing considered  said  demurrer,  overruled  the 
same,  and  thereupon  the  defendant  pleaded 
nil  debit  and  |>ayment,  and  tendered  a  spe- 
cial plea  in  writing,  to-wit,  the  statute  of 
limitations,  to  which  the  plaintiff  objected, 
and  the  court  took  time  to  consider  thereof, 
and  on  the  11th  day  of  July,  1888,  the  de- 
fendant B.  H.  Smith  having  departed  this 
life,  and  Charles  C.  Lewis  having  been  ap- 
pointed the  executor  of  bis  last  will  and  tes- 
tament and  qualified  as  such,  and  George  S. 
Laidley  having  been  appointed  as  special  re- 
ceiver in  the  case  of  Ruffner  &  I^ng  v.  Don- 
ally  et  als.,  in  the  place  of  said  Charles  C. 
Lewis,  general  receiver,  to  prosecute  the  suit 
at  bar,  and  to  collect  the  fund  in  litigation 
in  this  cause,  the  suit  was  revived  in  the 
name  of  said  George  S.  Laidley  as  such  spe- 
cial receiver  therein,  and  by  consent  the  same 
was  revived  against  said  Charles  C.  Lewis  as 
«xecutor  of  said  B.  H.  Smith,  deceased,  as 
defendant  therein,  and  the  objection  to  the 
plea  of  the  statute  of  limitations  tendered  by 
B.  H.  Smith  in  his  hfe-time,  being  argued  and 
considered  by  the  court,  was  overruled,  and 
said  plea  was  ordered  to  be  filed,  and  the 
plaintiff  replied  generally  thereto,  and  the 
action  was  submitted  to  the  court  in  lieu  of 
a  Jury;  and  the  court,  having  heard  the  evi- 
dence and  arguments  of  counsel,  found  the 
issues  therein  for  the  plaintiff,  and  g;ive 
judgment  for  the  plaintiff  for  the  sura  of 
$205.01,  with  interest  thereon  from  the 
11th  day  of  July,  1888,  and  costs,  to  which 
ruling  and  judgment  of  the  court  the  de- 
fendant tendered  a  bill  of  exceptions,  which 
was  signed,  sealed,  and  saved  to  him,  which 
bill  of  exceptions  shows  that  upon  the  trial 
of  said  action  the  plaintiff,  to  support  the  is- 
sue on  his  part,  gave  in  evidence  said  note, 
executed  as  aforesaid  by  B.  H.  and  I.  N. 
Smith,  also  a  decree  of  the  circuit  court  of 
Kanawha  county  dated  June  16,  1865,  made 
in  the  case  of  Ruffner  &  Long  v.  Oonally 
and  others,  directing  the  receiver  to  lend  out 
said  money  on  good  security,  also  the  order 
entered  in  said  chancery  cause  on  the  10th  of 
April,  1884,  directing  C.  C.  Lewis,  general 
receiver,  to  collect  all  the  money  due  to  the 
credit  of  said  suit,  and,  if  necessary,  to  in- 


stitute legal  proceedings  for  that  pnrjxad; 
also  an  order  of  said  c-oni-t,  made 'June  2, 
1877,  appointing  Charles  C.  Lewis  general 
receiver  in  lieu  of  Levi  J.  Woodyard,  de- 
ceased, showing  his  qn.-ilillcation,  and  lUso 
directing  the  executor  of  said  Woodyard  to 
turn  over  all  moneys,  bonds,  and  securities 
in  his  hands,  both  as  general  and  special  re- 
ceiver, to  the  new  receivfr,  and  directing 
snid  new  receiver  to  do  and  perform  such 
duties  with  regard  to  the  funds  and  securities 
which  may  come  into  his  handft  as  the  said 
Woodyard  was  required  by  any  decree  or 
order  of  the  court  to  do  and  perform,  or  as 
he  was  required  by  law  to  do  and  perform; 
also  another  decree  in  said  chancery  suit  of 
Ruffner  &  Long  v.  Donally  et  als.,  appoint- 
ing Q.  S.  Laidley  special  receiver,  and  directs 
ing  him  to  collect  said  funds,  and  nay  over 
the  same  to  the  parties  entitled  thereto.- 
which  was  all  the  evidence  beard  upon  t&e 
trial  of  the  cause  for  either  party. 

The  note  on  which  thissult  was  predicated 
beiirs  date  on  the  5th  day  of  January,  1866, 
and  the  declaration  seems  to  have  been  filled 
on  the  first  Monday  in  N^ovember,  1885.  Ttae 
writ  is  not  made  part  of  the  record,  but  it  is 
presumed  it  bore  date  from  some  day  not 
exceeding  90  days  anterior  thereto.  The  suit 
then  was  instituted  nearly  20  years  after  the 
note  was  executed.  The  plea  of  the  statute 
of  limitations  was  interposed,  and  one  or  the 
questions,  and  perhaps  the  most  important 
question,  in  the  case  is  whether  said  plea 
should  have  been  sustained  by  the  court. 
Under  the  statute  which  was  in  force  at  the 
time  of  the  execution  of  said  note,  every  ac- 
tion to  recover  money  which  was  founded  ob 
any  contract  by  writing  signed  by  the  party 
to  be  charged  thereby  or  by  his  assent,  but 
not  under  seal,  should  be  brought  within  five 
years  next  after  tlie  right  to  bring  the  same 
shall  have  first  accrued.  When  did  the  right 
of  action  accrue  in  this  case?  The  note  was 
made  payable  "on  demand,"  and  it  is  con- 
tended that  the  words  "on  demand"  are  not 
employed  as  a  matter  of  course  or  idle  form, 
but  they  were  employed  in  making  said  note 
to  carry  out  the  order  of  the  court  as  to  the 
disposition  of  the  fund,  the  money  being 
money  in  tlie  hands  of  the  receiver,  which  he 
was  directed  to  loan  out;  and  it  appears  from 
the  decree  directing  said  loan  that  the  re- 
ceiver was  directed  to  loan  out  said  money 
on  good  security,  to  be  subject  to  the  order  of 
the  court.  This  would  make  the  loan  a  loan 
on  call,  if  the  parties  executing  said  note  had 
full  notice  of  said  order,  which  the  court 
would  presume  they  had.  The  contract  for 
said  loan  was  made  with  the  receiver,  who. 
was  merely  the  agent  of  the  court,  and  acting 
for  the  court  in  lending  the  money.  When 
did  the  court  have  a  right  to  institute  suit 
upon  said  note?  After  it  had  been  executed 
and  delivered  to  the  receiver  it  was  under 
the  control  of  the  court,  in  the  hands  of  Its 
agent.  Parsons,  in  his  work  on  Mercantile 
[iaw,  (page  248,)  in  discussing  the  question  as 
to  when  the  statute  of  limitations  begins  to 
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rn  n .  says :  "  And  the  general  r ule  ia  that  they 
begin  when  the  action  might  have  been  com- 
menced," referring  to  Odlin  v.  Greenleaf,  3 
N.  H.  270.  where  it  is  held:  "An  action  of 
assumpsit  is  barred  bv  the  statute  of  limita- 
tions only  in  cases  where  the  time  limited  in 
the  statute  has  elapsed  after  the  right  of  ac- 
tion aocrned."  Parsons  further  says:  "If  a 
credit  is  given,  this  period  does  not  begin  un- 
til the  credit  has  expired ;  if  a  note  on  time 
be  given,  not  until  the  time  has  expired,  in- 
cluding the  additional  three  days  of  grace;  if 
a  bill  of  exchange.be  given,  payable  at  sight, 
then  ttie  six  years  begin  after  presentment 
and  demand;  but  if  a  note  be  payable  on  de- 
mand, or  money  is  payable  on  demand,  then 
the  limitation  l>egin8  at  once. "  See  Stafford 
V.  Richardson,  15  Wend.  302;  HJckok  v. 
Hickok,  13  Barb.  632.  This  note  being  pay- 
able on  demand,  it  was  optional  with  the 
court  when  it,  through  its  agent,  the  receiver, 
should  institute  suit  to  coliect  the  SHme.  If 
the  court  was  excusable  in  allowing  so  much 
time  to  elapse  l)etween  the  date  of  the  exe- 
cution of  said  note  and  the  decree  directing 
the  collection  of  the  same  by  the  receiver,  it 
would  seem  to  us  that,  under  the  practice, 
when  the  plea  of  the  statute  of  limitations 
was  interposed,  and  the  plea  was  objected  to 
by  the  plaintiff,  that,  in  addition  to  said  ol>- 
Jection,  he  should  have  filed  a  special  replica- 
tion, setting  forth  the  facts  relied  on  to  ex- 
cuse the  delay  and  avoid  the  effect  of  said 
plea.  See  Ang.  Lim.  8  292,  p.  315.  But  no 
sacb  replication  was  nled,  and  none  of  the 
exceptions  contained  in  the  statute  were  re- 
lied upon  by  any  such  pleading  to  show  that 
said  plea  did  not  apply,  or  was  qualified  in 
any  manner.  It  is,  however,  contended  here 
In  argument  that  the  statute  of  limitations 
cannot  be  pleaded  against  the  court;  that  in 
this  respect  the  court  is  like  the  state,  and 
the  old  maxim,  nu2/Mm  temptis  oecurrit  regi, 
applies.  Our  statute,  (Warth's  Code,  §  20, 
p.  262,)  however,  provides  that  "every  stat- 
ute of  limitation,  unless  otherwise  expressly 
provided,  shall  apply  to  the  state. "  The  courts 
came  into  existence  by  virtue  of  the  consti- 
tution and  the  laws  which  confer  and  define 
their  powers,  and  in  the  same  category  is 
toand  a  municipal  corporation  or  a  coun- 
ty. They  derive  their  powers  under  the  law; 
but  this  court  held  in  the  case  of  City  of 
Wheeling  v.  Campbell,  12  W.  Va.  63,  that 
the  statute  of  limitations  runs  against  a  coun- 
ty or  other  municipal  corporiition.  See,  also. 
Asylum  v.  MiUer,  29  W.  Va.  327, 1  S.  E.  Eep. 
740,  in  which  it  is  held,  (page  329,)  that  "pub- 
lic corporations,  whether  they  are  municipal, 
or  mere  agencies  of  the  state,  are  all  more 
or  less  branches  of  the  government,  and 
necessarily  clothed  with  attributes  and  inci- 
dents of  sovereignty;  yet,  when  they  are 
clothed  with  the  iMpacity  to  sue  and  be  sued, 
to  have  a  common  seal,  to  take  and  bold  prop- 
erty, and  transact  business,  they  are  gov- 
erned by  the  same  laws,  rules,  and  regula- 
tions, and  subject  to  the  same  limitations, 
that  natural  persons  are,  except  so  far  as  they 


may  be  exempted  or  relieved  by  positive  law. " 
Ang.  Lim.  §  194,  p.  202.  Chief  Justhe 
Marshall,  m  2  Wheat.  29,  in  the  case  of 
Mclver  v.  liagan,  in  speaking  of  the  appli- 
cation of  the  statute  of  limitations,  says: 
"  Wherever  the  situation  of  a  party  was  such 
as,  in  the  opinion  of  the  legislature,  to  fur- 
nish a  motive  for  excepting  him  from  the  op- 
eration of  the  law,  the  legislature  ha»  made 
the  exception.  It  would  be  going  far  fur  this 
court  to  add  to  those  exceptions.  It  Is  admit- 
ted that  the  case  of  the  plaintiffs  is  not  with- 
in them,  but  It  is  contended  to  be  within  the 
saoie  equity  with  those  which  have  been  taken 
out  of  the  statute;  as  where  the  courts  of  the 
country  are  closed  so  that  no  suits  can  be  in^ 
stituted."  Our  statute  neither  excepts  courts, 
or  their  agent,  the  receiver,  from  the  opera- 
tion of  said  statute,  and  although  it  seems 
necessary  that  a  receiver  should  apply  to  the 
court  for  power  to  collect  sums  invested  by 
him  as  such,  yet  it  is  really  the  court  bring- 
ing the  suit  through  its  agent,  the  receiver; 
and  if  the  receiver  or  those  interested  in  the 
fund  so  loaned  or  invested  by  him  have  slept 
upon  their  rights  unreasonably,  and  have 
neglected  to  make  application  to  the  court 
for  leave  to  sue  for  such  a  length  of  time  that 
the  demand  may  l)e  fairly  regarded  as  stale, 
it  would  seem  to  furnish  ample  ground  for  a 
refusal  by  the  court  of  the  necessary  leave  to 
use  its  process  to  enforce  the  chiim.  I  am 
therefore  of  opinion  that,  as  the  receiver  to 
whom  this  note  was  made  payable,  or  those 
interested  in  the  chancery  cause  of  Ruffner 
&  Long  V.  Donally  et  ala.,  might  have  ob- 
tained leave  of  the  court  to  bring  suit  upon 
said  note  by  mere  motion  at  any  time,  that 
in  failing  to  do  so  they  fall  in  the  same  cate- 
gory as  any  other  suitor  who  neglects  to  in- 
voke the  aid  of  the  court  in  the  assertion  and 
prosecution  of  bis  claims,  and  that  said  suit 
was  delayed  too  long,  and  the  claim  upon 
which  it  was  predicated  was  barred  at  the 
time  said  suit  was  Instituted.  It  is  contend- 
ed in  argument  that  unless  the  court  had 
been  moved  for  a  new  trial,  and  when  said 
motion  was  overruled  a  bill  of  exceptions  had 
l)een  taken  setting  out  the  facts,  no  appeal 
can  l>e  granted.  In  the  case,  however,  of 
State  V.  Miller,  26  W.  Va.  106,  this  court  has 
held  that,  "while  it  is  the  usual  practice 
where  a  jury  is  waived  and  the  case  submit- 
ted to  the  court  in  lieu  of  a  jury,  if  the  party 
against  whom  the  judgment  is  rendered  is 
dissatisfied  therewith,  to  except  to  the  judg- 
ment, and  have  the  court  certify  the  facts 
proveid,  yet  it  is  not  necessary  for  the  record 
to  show  that  the  judgment  was  excepted  to; 
it  is  sufiicient  if  the  facts  appear  upon  the 
record,  either  by  the  certificate  of  the  court 
or  otherwise."  Under  this  ruling,  then, 
where  the  case  was  tried  by  the  court,  it 
would  not  be  necessary  to  move  to  set  aside 
the  finding  of  the  court,  and,  upon  said  mo- 
tion being  overruled,  to  take  a  bill  of  excep- 
tions setting  forth  the  facts  proved;  it  would 
be  sufiScient,  as  la  this  case,  if  the  facts  in 
evidence  appear  upon  the  record  by  tlie  cer- 
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tiflcate  of  the  court  or  otherwise.  The  jndg- 
taent  of  the  circuit  court  must  be  reversed; 
and,  this  court  proceeding  to  enter  such  judg- 
ment as  the  court  beiow  should  liave  entered, 
it  is  ordered  that  the  plaintiff's  action  be  dis- 
missed. 

Snyder,  P.,  and  Bbannon,  J.,  concurred. 
Gbben,  J.,  absent. 


(32  W.  Va.  164) 

Beoe  «.  Newpobt  Xkws  &  M.  V.  Go. 

{Supreme  Court  oT  Appeals  of  West  Vtrotnia. 
Feb.  11, 1889.) 

CoBPoaiTioirs— Lboax,  Existbnob— Rkmotai.  or 
C1.11SB8. 

1.  A  oorporatlon  exists  only  In  oontemplaUon  of 
law,  and  by  force  of  law,  and  can  have  no  legal  ex 
istenoe  beyond  the  state  or  sovereignty  by  which 
it  is  created. 

S.  While  a  corporation,  by  the  same  name,  may 
be  chartered  by  two  states,  clothed  with  the  same 
eapacities  and  powers,  and  intended  to  acoomplish 
the  same  objects,  and  be  exercising  the  same  pow- 
ers and  duties  in  both  states,  yet  it  will,  in  law,  be 
two  distinct  corporations,— one  in  each  state, — 
with  only  such  corporate  powers  in  each  state  as 
•re  conferred  by  its  creation  in  that  state. 

8.  One  state  cannot,  by  a  mere  legislative  decla- 
ration, make  all  corporations  created  by  charter 
or  the  laws  of  other  states  domestic  corporations 
of  such  state;  at  least  it  cannot,  bj  such  declara- 
tions, deprive  the  foreign  corporation  of  ita  right 
to  resort  to  the  federal  courts,  in  oases  where  such 
right  is  conferred  by  the  constitution  and  laws  of 
tiie  United  States. 

4.  So  maoh  of  section  SO,  0.  51,  of  the  Code  of 
this  state  as  declares  that  foreign  railroad  corpo- 
otations,  doing  business  in  this  state,  shall  in  all 
•nits  and  legal  proceedings  be  held  and  treated  as 
domestic  corporations  01  this  state,  and  requires 
any  such  corporation  to  file  an  agreement  to  that 
effect,  is,  so  far  as  it  attempts  to  deprive  such  cor- 
poration of  the  right  to  remove  to  the  federal 
courts  suits  brought  by  or  against  It  In  the  courts 
of  this  state,  in  cases  in  which  it  would  otherwise 
be  entitled  to  such  right,  inoperative  and  void; 
and  such  foreign  corporation  may  exercise  such 
right  in  any  proper  case,  notwithstanding  it  has 
executed  and  filed  such  agreement  in  pursuance  of 
the  provisions  of  said  statute. 

{Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 

/.  H.  Ferguson  and  8imms  &  Bnaloto,  for 
plaintiff  in  error.  Gibson  &  Mtohie,  for  de- 
fendant in  error. 

Snyder,  P.  Action  of  trespass  on  the  case, 
commenced  June  29, 1887,  in  the  circuit  court 
of  Cabell  county  by  Edna  E.  Kece,  adminis- 
tratrix of  T.  H.  Rece,  deceased,  ngainst  the 
Newport  News  &  Mississippi  Yalley  Com- 
pany, to  recover  damages  from  the  defendant 
for  its  negligence  in  causing  the  death  of 
the  plaintiff's  intestate.  There  was  a  verdict 
and  judgment  thereon  in  favor  of  the  plain- 
tiff for  95,000,  and  the  defendant  has  ob- 
tained this  writ  of  error.  The  first  error  as- 
signed is  that  the  circuit  court  improperly 
denied  the  motion  of  the  defendant  to  remove 
the  action  to  the  district  court  of  the  United 
States.  The  declaration  was  filed  at  the  July 
rules,  1887,  and  at  the  same  rules  the  defend- 
ant filed  its  petition  and  bond,  under  the  act 


of  congress,  passed  March  3, 1887,  to  remove 
the  action  to  the  district  court  of  the  United 
Slates  for  the  district  of  West  Virginia,  sit- 
ting at  Charleston,  in  said  district,  and  exer- 
cising circuit  court  powers.  The  petition 
was  in  proper  form,  and  alleged  that  the  mat- 
ter in  controversy  exceeds  92,000,  and  is  be- 
tween citi7,ens  of  different  states;  Ihat  tlie 
plaintiff  was,  at  the  commencement  of  tlie 
action,  and  still  is,  a  citizen  of  the  state  of 
West  Virginia;  and  that  the  defendant  was, 
and  still  is,  a  citizen  of  Connecticut,  where 
it  was  incorporated  under  the  laws  of  said 
state,  and  that  it  is  not  a  citizen  of  the  state 
of  West  Virginia.  At  tlie  August  term, 
1^7,  the  plaintiff  filed  her  answer,  to  which 
the  defendant  filed  a  written  replication,  and 
the  court,  after  overruling  the  respective  mo- 
tions of  the  plaintiff  and  defendant  to  reject 
said  answer  and  replication  for  insufficiency, 
decided  that  the  defendant,  by  accepting  the 
provisions  of  section  30,  c.  54,  of  the  Code  of 
this  state,  had  become  a  corporation  of  this 
state,  and  denied  the  defendant's  motion  to 
remove  the  action  to  the  district  court  of  the 
United  States,  and  the  defendant  excepted. 
The  facts  upon  which  the  court  based  its  said 
ruling,  aa  shown  by  the  record,  are  as  fol- 
lows :  Prior  to  the  year  1886,  the  defendant, 
the  Newport  News  &  Mississippi  Valley  Com- 
pany, was  incorporated  under  the  laws  of  the 
state  of  Connecticut,  with  power  to  construct, 
buy,  hold,  own,  lease,  equip,  and  operate  any 
railroads,  bridges,  ferries,  warehouses,  tele- 
graph and  telephone  lines,  wharfs,  steam- 
boats, etc.,  in  any  state  or  territory  of  the 
United  States  or  foreign  country,  provided 
tliat  said  corporation  shall  not  have  power  to 
lease,  hold,  own,  or  operate  any  railroad 
within  the  state  of  Connecticut.  This  pro- 
viso was,  by  the  general  assembly  of  Connect- 
icut, in  January,  1887,  amended  by  adding 
thereto  these  words,  "unless  such  railroad 
shall  be  held,  owned,  or  operated  within  said 
state,  in  conformity  with  the  provisions  of 
the  general  railroad  laws  of  this  state."  The 
said  company,  prior  to  the  date  of  the  injury 
complained  of  in  the  declaration,  bei'ame  the 
j  lessee  of  the  road,  property,  and  franchises  of 
the  Chesapeake  &  Ohio  Railway  Company,  a 
domestic  corporation,  and  citizen  of  this 
state;  and  at  said  date,  and  since,  as  well  aa 
on  and  prior  to  the  27th  day  of  July,  1886,  the 
defendant  company  was  engaged  as  a  public 
and  common  carrier  for  hire  of  passengers 
and  all  kinds  of  freights  from  the  town  of 
Newport  News,  in  the  state  of  Virginia,  in 
and  through  the  states  of  Virginia  and  this 
state  to  the  city  of  Lexington,  in  the  state  of 
Kentucky,  as  such  lessee  of  the  said  Chesa- 
peake &  Ohio  Railway  Company,  and  other 
railroad  companies,  and  that  it  was  then,  and 
still  is,  operating  a  continuous  line  of  rail- 
ways, and  carrying  on  interstate  commeroe, 
in  and  through  the  states  aforesaid,  having 
its  principal  offices  in  the  city  of  New  York. 
in  the  state  of  New  York,  and  in  the  city  of 
Richmond,  in  the  state  of  Virginia;  and  that 
the  defendant  company  did,  on  said  27th  day 
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of  July,  1886,  by  a  writing  duly  executed 
under  its  corporate  seal  and  filed  in  tlie  of- 
fice of  the  secretaiy  of  state  of  this  state,  ac- 
cept the  proyisions  of  section  SO,  c.  54,  of 
the  Code  of  this  state,  and  agree  to  be  gov- 
erned thereby.  The  said  section  30  of  the 
Code  of  this  state  is  as  follows:  "Any  corpo- 
ration duly  incorporated  by  the  laws  of  any 
state  or  territory  of  the  United  States,  or  of 
the  District  of  Columbia,  or  of  any  foreign 
country,  may,  unless  it  be  otherwise  express- 
ly provided,  hold  property  and  transact  busi- 
ness in  this  state,  upon  complying  with  the 
requirements  of  this  section,  and  not  otlier- 
wtee."  Then,  after  defining  the  powers  and 
liabilities  of  such  corporation,  and  prescribing 
the  manner  of  filing  its  charter  with  the  sec- 
retary of  state,  etc.,  the  act  proceeds:  "Every 
railroad  corporation  doing  business  in  this 
state  under  the  provisions  of  this  section,  or 
under  charters  granted  or  laws  passed  by  the 
state  of  Virginia  or  this  state,  is  hereby  de- 
clared to  be,  as  to  its  works,  i)roperty,  oper- 
ations, transnctlons,  and  business  in  this 
state,  a  domestic  corporation,  and  shall  be  so 
held  and  treated  in  all  suits  and  legal  pro- 
ceedings which  may  be  commenced  or  carried 
on  by  or  against-  any  such  railroad  corpora- 
tion, as  well  as  in  all  other  matters  relating  to 
such  corporation.  No  railrond  corporation 
which  has  a  charter,, or  any  corporate  author- 
ity, from  any  other  state,  sliall  do  business 
in  this  state  as  the  lessee  of  the  works,  prop- 
erty, or  franchises  of  any  other  corporation 
or  person,  or  otherwise,  or  bring  or  maintain 
any  action,  suit,  or  proceeding  in  this  state, 
until  it  shall,  in  addition  to  what  is  herein- 
before required,  file  in  the  oifice  of  the  sec- 
retary of  state  a  writing,  duly  executed  under 
its  corporate  seal,  accepting  the  provisions 
of  this  section,  and  agreeing  to  be  governed 
thereby;  and  its  failure  to  do  so  may  be 
pleaded  in  abatement  of  any  such  action,  suit, 
or  proceeding;  but  nothing  herein  contained 
shall  be  construed  to  lessen  the  liability  of 
any  corporation  which  may  not  have  com- 
plied witli  the  requirements  of  this  section, 
upon  any  contract  or  for  any  wrong."  The 
remaining  portion  of  this  section  prescribes 
a  penalty  and  the  form  of  prosecution  for 
the  failure  of  the  corporation  to  comply  with 
the  provisions  of  this  section.  No  question 
is  made  as  to  the  sutliciency  of  the  bond,  or 
the  time  at  which  the  application  for  remov- 
al was  made,  or  as  to  the  form  of  the  plead- 
ing by  which  the  question  of  the  right  of  re- 
moval was  presented. 

The  only  controversy  before  us  is  whether 
or  not  the  facts  above  stated  entitle  the  de- 
fendant to  a  removal  of  this  action  to  the 
district  court.  It  was  suggested  by  the  coun- 
sel for  the  defendant  that  the  provision  of 
the  statute  is  that  "no  railroad  corporation 
«  •  *  shall  do  business  in  this  state  as 
the  lessee,"  etc.,  and  that,  as  the  defendant 
does  not  purport  to  be  a  railroad  corporation, 
the  statute  does  not  apply  to  it.  This  point 
was  not  pressed  in  the  argument,  and,  I 
th^&k,  properly  so;  for,  while  the  name  of 


the  defendant,  the  Newport  News  &  Missis- 
sippi Valley  Company,  does  not  include  the 
word  "railroad,"  the  said  company  is  by  its 
charter  authorized  to  construct,  hold,  own, 
lease,  and  operate  any  railroad,  and  the  rec- 
ord in  this  case  disti  nctly  shows  that  it  is, 
and  was  on  July  26,  1886,  doing  business  as 
a  railroad  company  in  this  state,  and  that  it 
must  therefore  be  regarded  as  such  within 
the  intent  of  said  statute.  In  Railroad  Go. 
v.  Koonlz,  104  U.  S.  5,  it  was  decided  that  a 
foreign  corporation,  operating  a  domestic  cor- 
poration, under  a  lease  of  the  road,  property, 
and  franchises  of  the  latter,  does  not  thereby 
forfeit  or  surrender  its  rights  to  remove  into 
the  circuit  court  of  the  United  States  a  suit 
instituted  against  it  in  a  court  of  the  state 
which  chartered  the  leased  corporation,  by  a 
citizen  of  that  state.  In  that  case  the  lessee 
company  was  a  Maryland  corporation,  and 
the  lessor  a  Virginia  corporation,  and  in  its 
opinion  the  court  says;  "It  is  not  denied  that 
the  Maryland  company  derived  all  its  power, 
so  far  as  the  operation  of  the  Virginia  road 
was  concerned,  from  the  Virginia  corpora- 
tion; nor  that,  in  respect  to  the  business  of 
that  road,  it  must  do  just  what  was  required 
of  the  Virginia  corporation  by  the  laws  of 
Virginia,  but  that  does  not,  in  our  opinion, 
make  it  a  corporation  of  Virgina.  •  •  •  A 
corporation,  therefore,  created  by  and  organ- 
ized under  the  laws  of  a  particular  state,  and 
having  its  principal  office  there,  is,  under  the 
constitution  and  laws,  for  the  purpose  of  su- 
ing and  being  sued,  a  citizen  of  that  state,  pos- 
sessing all  the  rights  and  having  all  the  pow- 
ers its  charter  confers.."  So,  in  the  case  at  bar, 
the  fact  that  the  defendant  has  leased  and  is 
operating  the  railroad  of  a  corporation  of  this 
state,  does  not  make  it  a  citizen  of  this  state, 
within  the  meaning  of  the  constitution  and 
laws  of  the  United  States.  By  a  statute  of  the 
state  of  Wisconsin,  enacted  in  1870,  it  was 
declared  that  "any  fire  insurance  company, 
association,  or  partnership,  incorporated  by 
or  organized  under  the  laws  of  any  other 
state  of  the  United  States,  •  •  •  desir- 
ing to  transact  any  such  business,  (fire  insur- 
ance,) by  any  agent  or  agents,  in  this  state, 
shall  first  appoint  an  attorney  in  this  state 
on  whom  process  of  law  can  be  served,  con- 
taining an  agreement  that  such  company  will 
not  remove  the  suit  for  tilal  into  tlie  United 
States  circuit  court  or  federal  courts,  and  file 
in  the  ottice  of  the  secretary  of  state  a  writ- 
ten instrument,  duly  signed  and  sealed,  cer- 
tifying such  appointment,  which  shall  con- 
tinue until  another  attorney  be  substituted." 
1  Tayl.  St.  §  22,  p.  958.  While  the  statute 
was  in  force,  the  Home  Insurance  Company, 
a  corporation  of  New  York,  established  an 
agency  in  the  state  of  Wisconsin,  and,  in 
compUance  with  the  requirements  of  said 
statute,  filed  in  the  olBce  of  the  secretary  of 
state  of  that  state,  a  written  power  of  attor- 
ney, duly  executed  by  said  company,  in  which 
is  contained  this  clause:  "  And  said  company 
agrees  that  suits  commenced  in  the  state 
courts  of  Wisconsin  shall  not  be  removed  by 
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the  acts  of  said  oompany  into  the  United 
States  circuit  or  federal  courts."  After- 
wards the  company  issued  a  policy  of  insur- 
ance to  one  Morse,  and,  a  loss  tiaving  oc- 
curred under  it,  Morse  sued  the  company  in 
one  of  the  state  courts  of  Wisconsin.  Tlie 
company  appeared  in  the  state  court,  and  filed 
its  petition  to  remove  the  case,  under  tbeact 
of  congress,  into  the  United  States  circuit 
court  for  the  district.  The  state  court  re- 
fused to  remove  the  case,  and  judgment  was 
rendered  by  it  for  the  plaintiff.  This  judg- 
ment was  aflSrmed  by  the  supreme  court  of 
Wisconsin,  (30  Wis.  496.)  and  from  this  laU 
ter  court  the  company  took  the  case  to  the 
snpreme  court  of  the  United  States,  which 
held  tliat  the  aforesaid  statute  was  repugnant 
to  the  constitution  of  the  United  States,  and 
the  laws  made  in  pursuance  thereof,  and  that 
it  was  therefore  illegal,  and  void;  and,  fur- 
ther, that  the  aforesaid  agreement,  executed 
and  filed  in  pursuance  of  said  statute,  is  also 
▼oid,  and  afforded  no  ground  for  the  refusal 
of  the  state  court  to  remove  said  action  to 
the  federal  court.  Insurance  Co.  v.  Morse, 
20  Wall.  445.  The  snbstance  of  this  decision 
is  that  a  foreign  corporation,  by  a  positive 
agreement,  made  in  pursuance  of  a  state 
statute,  cannot  take  away  its  right  to  remove 
a  suit  brought  against  it  in  the  state  court  to 
the  federal  court.  Our  statute  (section  30,  c. 
54,  Code  1887)  and  the  agreement  of  the  de- 
fendant filed  in  pursuance  thereof,  do  not, 
directly  or  in  terms,  stipulate  that  the  for- 
eign corporation  shall  or  will  not  remove  any 
suit  from  the  state  to  the  federal  courts,  but 
the  statute  does  declare  that  the  corporation 
filing  such  agreement  shall  be,  "as  to  its 
works,  property,  operations,  transactions, 
and  business  in  this  state,  adomestic  corpora- 
tion, and  shall  be  so  held  and  treated  in  all 
suits  and  legal  proceedings,  *  *  *  as 
well  as  to  all  other  matters  relating  to  such 
corporation;"  and  thus  it  does  indirectly  take 
from  the  corporation  the  right  to  remove  in- 
to the  federal  courts  any  suit  brought  against 
it  by  a  citizen  of  this  state,  because,  as  a  do- 
mestic corporation,  it  can  possess  no  such 
tight.  The  question  then  arises,  does  said 
statute  make  the  defendant  s  corporation  of 
this  state? 

The  following  propositions  of  law  are  set- 
tled by  the  decisions  of  the  supreme  court  of 
the  United  States:  JYr»(.  A  corporation  ex- 
ists only  in  contemplation  of  law,  and  by 
force  of  law,  and  can  have  no  legal  existence 
beyond  the  bounds  of  the  atate  or  sovereignty 
by  which  it  is  created.  It  must  dwell  in  the 
place  of  its  creation.  8«eond.  Where  a  cor- 
poration is  created  by  the  laws  of  a  state,  the 
legal  presumption  is  that  all  its  members  are 
citizens  of  the  state  by  which  it  was  created; 
and  in  a  suit  by  or  against  it,  it  is  conclu- 
sirely  presumed  to  t>e  a  citizen  of  such  state. 
ITiird.  A  corporation  endued  with  the  capac- 
ities and  faculties  it  possesses  by  the  co-op- 
erating legislation  of  two  states  cannot  have 
one  and  the  same  legal  being  in  both  states. 
Neither  state  could  confer  on  it  a  corporate 


existence  In  the  other,  uot  add  to  nor  dimin- 
ish the  powers  to  be  there  exercised.  Fourth. 
The  coustitutional  privilege  which  a  corpora- 
tion has  as  a  citizen  of  one  state  to  sue  the 
citizens  of  another  state  in  the  federal  courts 
cannot  be  taken  away  by  simply  declaring  it 
to  be  a  corporation  of  tlie  latter  state.  Kail- 
road  Co.  v.  Wheeler,  1  Black,  286;  Marshall 
v.  Railroad  Co.,  16  How.  314;  Insurance  Co. 
V.  French,  18  How.  404;  Insurance  Co.  v. 
Francis,  11  Wall  210;  Railway  Co.  v.  Whit- 
ton,  13  Wall.  a70;  Muller  v.  Dows,  94  U.  S. 
444;  Railroad  Co.  T.Alabama,  107  U.S.  581» 
2  Sup.  Ct.  Rep.  432.  In  Muller  v.  Dows, 
supra,  the  court  decided  that  "a  corporation 
created  by  the  laws  of  Iowa,  although  con- 
solidated with  another  of  the  same  name  in 
Missouri,  under  the  authority  of  a  statute  of 
each  state,  is,  nevertheless,  in  Iowa,  a  cor- 
poration existing  there  under  the  laws  of  that 
state  alone."  And  the  court,  in  its  opinion, 
in  liailroad  Co.  v.  Alabama,  supra,  says: 
"The  defendant,  being  a  corporation  of  the 
state  of  Alabama,  has  no  existence  in  this 
state  as  a  legal  entity  or  person,  except  under 
and  by  force  of  its  incorporation  by  this 
state,  and,  although  also  incorporated  in  the 
state  of  Tennessee,  must,  as  to  all  its  doings 
within  the  state  of  Alabama,  be  considered  a 
citizen  of  Alabama,  which  cannot  sue  or  be 
sued  by  another  citizen  of  Alabama  in  the 
courts  of  the  United  Stat'es."  In  the  opinion 
in  Railroad  Co.  v.  Wheeler,  supra,  the  court  - 
says:  "It  is  true  that  a  corporation  by  Uie 
name  and  style  of  the  plaintiffs  appears  to 
have  t>een  cliartered  by  the  states  of  Indiana 
and  Ohio,  clothed  with  the  same  capacities 
and  powers,  and  intended  to  accomplish  the 
same  objects,  and  it  is  spoken  of  in  the  laws 
of  the  state  as  one  corporate  body,  exercising 
the  same  powers,  and  fulfilling  the  same  du- 
ties, in  l)oth  states.  Yet  it  tias  nu  leg^  ex- 
istence in  either  state,  except  by  the  law  of 
the  state,  and  neither  state  could  confer  on  it 
a  corporate  existence  in  the  other,  nor  add  to 
nor  diminish  the  powers  to  be  there  exercised. 
It  may,  indeed,  be  composed  of  and  repre- 
sent, under  the  corporate  name,  the  same 
natural  persons.  But  the  legal  entity  or  per- 
son which  exists  by  force  of  law  can  have  no 
existence  beyond  the  limits  of  the  state  or 
sovereignty  which  brings  it  into  life  and  en> 
dues  it  with  its  faculties  and  powers."  1 
Black,  297.  The  conclusion  from  these  au- 
thorities is  that  a  corporation  possessing  the, 
same  name,  powers,  duties,  franchises,  and 
purposes,  and  composed  of  the  same  natural 
persons,  if  incorporated  by  two  states,  will 
be,  under  the  constitution  and  laws  of  the 
United  States,  regarded  and  treateJ  as  two 
separate  and  distinct  corporations  of  the  re- 
spective states,  and  not  one  corporation  ex- 
isting in  both  states,  and,  consequently,  n<y 
corporation  of  one  state  can  be  made  a  do- 
mestic corporation  of  another  state  by  simply 
declaring  that  it  shall  be  such.  In  order  to 
make  a  corporation  chartered  by  another 
state  a  corporation  of  this  stnte,  it  must  be- 
chartered  by  this  state.    It  will  then  be  a  d»  . 
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mestic  corporation  of  this  state,  without  ref- 
erence to  its  charter  in  the  foreign  state,  with 
such  powers,  duties,  and  franchises  only  as 
are  conferred  by  the  charter  and  laws  of  this 
state.  The  defendant,  the  Newport  News  & 
Mississippi  Valley  Company,  is  conceded  to 
be  a  foreign  corporation,  created  by  the  laws 
of  the  state  of  Connecticut,  and  it  is  not  pre- 
tended that  it  has  been  chartered  as  a  corpo- 
ration of  this  state,  unless  the  statute  under 
consideration,  which  merely  declares  ttiat  it 
shall  be  a  domestic  corporation,  and  so  held 
and  treated  in  all  suits  and  legal  proceedings, 
as  well  as  in  all  other  matters  relating- to  it, 
makes  it  such.  The  most  that  can  be  said  to 
be  done  by  this  statute  is  that  it  attempts  to 
adopt  or  naturalize  this  Connecticut  corpora- 
tion, and  all  other  foreign  corporations,  and 
make  tbem  domestic  corporations,  and  citi- 
zens of  this  state,  without  eiUier  chartering 
it  as  a  corporation  of  this  state  by  any  special 
act  of  the  legislature  or  requiring  it  to  obtain 
a  charter  and  organize  itself  into  a  domestic 
corporation  under  the  general  laws  of  this 
state.  If  we  are  to  hold  the  defendant  as  a 
domestic  corporation  of  this  state,  then  we 
have  the  anomaly,  or,  rather,  the  absurdity, 
of  a  corporation  without  a  charter,  because, 
according  to  the  settled  law,  we  cannot  look 
to  the  foreign  charter  in  order  to  ascertain 
the  powers,  duties,  and  franchises  of  a  do- 
mestic corporation,  but  alone  to  the  aathor- 
ity  conferred  by  its  domestic  charter  and  the 
laws  of  this  state.  The  evident  purpose  of 
that  provision  of  our  statute  which  declares 
tiiatihe  foreign  corporation  shall  be  a  domes- 
tic corporation,  "and  so  held  and  treated  in  all 
suits  and  legal  prooeedings  which  may  be  com- 
menced or  carried  on  by  or  against  it,"  was 
to  prevent  such  corporation  from  removing 
suits  brought  by  or  against  it  in  the  courts  of 
this  state  to  the  federal  courts.  This  pro- 
vision, if  applied  to  a  foreign  corporation, 
would  be  in  conflict  with  the  constitution  and 
laws  of  the  United  States,  and  therefore  in- 
operative and  void.  Insurance  Co.  v.  Morse, 
20  Wall.  445.  The  defendant  here  being,  as 
we  have  seen,  a  foreign  corponition,  notwith- 
standing the  declaration  of  our  statute  that 
it  stiall  be  a  domestic  corporation,  the  said 
provision  of  the  statute,  so  far  as  it  attempts 
to  take  from  the  defendant  the  right  to  re- 
move any  suit  to  the  federal  courts,  as  well  as 
the  agreement  filed  by  it  in  pursuance  thereof, 
mnst  be  held  inoperative  to  prevent  such  re- 
moval in  any  suit  in  which  it  would  have  the 
tight  of  removal  under  the  constitution  and 
laws  of  the  United  States.  I  am  therefore  of 
opinion  that  the  circuit  court  erred  in  deny- 
ing the  petition  and  motion  of  the  defendant 
to  remove  this  action  for  trial  into  the  dis- 
trict court  of  the  United  States,  as  prayed  for 
In  its  said  petition;  and  for  said  error  alone 
the  Judgment  of  the  said  court  is  reversed, 
the  verdict  of  the  Jury  set  aside,  and  the  case 
is  remanded  to  said  circuit  court,  with  direc- 
tions to  it  to  enter  the  order  required  by  the 
«et  of  congress  in  such  cases,  and  to  proceed 
no  further  in  this  case,  unless  its  jurisdiction 


is  restored  by  the  action  of  tiie  said  district 
conrt  of  the  United  States. 

EmgIiIsh  and  Brannon,  JJ.,  concarred. 
Obbbn,  J.,  absent. 


(M  W.  Va.  r97) 
WALEEB  V,  RUFFNEB  «t  tU. 

(Supreme  Court  of  Appeal*  of  West  Virginia. 
MaTob4,1889.) 

JtmiCIAI.  SaI«S— IKPEAOHMKHT. 

1.  R.,  administrator  of  M.,  filed  a  bill  tn  the 
county  court  of  Kanawha  county ,-  in  April,  1870, 
against  W.  and  others  to  enforce  a  vendor's  lien 
on  a  lot  of  land  situated  in  Charleston,  W.  Va., 
then  owned  and  claimed  by  W.  R.  acted  as  solici- 
tor for  plaintiff,,  and  was  appointed  special  com- 
missioner to  make  the  sale  in  June,  1870.  After 
being  offered  on  several  occasions,  and  the  sale 
postponed  at  one  time  to  accommodate  W.,  said  lot 
was  sold  on  the  25th  day  of  November,  1870,  tor 
$700,  at  which  time  it  appears  to  have  been  all  it 
was  worth.  B.  H.  Smith  and  Rm  as  such  admin- 
istrator, became  the  purchasers.  The  sale  was  con- 
firmed without  exceptions  on  the  20th  day  of  De- 
cember, 187Hv  and  the  purchasers  went  into  posses- 
sion, and  have  so  continued.  After  applying  the  pro- 
ceeds of  said  sale,  it  left  a  balance  due  said  admin- 
istrator, and  a  decree  was  rendered  against  W.  for 
said  balance,  which  was  volnntarUy  paid  by  W., 
October  38, 18SL  Since  said  sale  said  property  has 
increased  in  value  from  several  causes,  and  when 
this  suit  was  brought,  in  1887,  was  worth  about 
13,000.  Held,  the  decree  appointing  R.  a  special 
oonuniBsioner  to  make  sale  of  said  lot,  and  the  de- 
cree confirming  the  purchase  by  R.  as  such  admin- 
istrator, were  vojpable,  and  could  have  been  so 
shown  by  W.  in  the  suit  which  directed  the  sale  to 
which  he  was  a  party,  if  he  had  been  so  disposed. 

2.  After  the  lapse  of  nearly  10  years,  a  p»rty  to 
a  suit  will  not  be  heard  to  impeach  a  decree  ren- 
dered therein  by  original  bill  under  the  circum- 
stances shown  in  this  case,  unless  some  valid  excuse 
is  shown  for  this  long  delay. 

(Syllabu*  by  the  Court) 

Appeal  from  circuit  court,  Kanawha  coun- 
ty. 

Broum  it  Jackson  and  Sfiller  <ft  Gallaher, 
for  appellants.   Knight  &  Couch,  for  appellee. 

Unglish.  J.  At  the  May  rules  in  the  year 
1876,  David  L.  Ruflner,  administrator  of  the 
estate  of  Maria  MaoFarlund,  deceased,  filed 
a  bill  in  chancery  in  the  county  court  of 
Kanawha  county  against  Henry  S.  Walker, 
the  Charleston  Institute,  a  corporation  under 
the  laws  of  West  Virginia,  Charles  0.  Lewis, 
Benjamin  H.  Smith,  and  Isaac  N.  Smith,  de- 
fendants, in  which  he  alleged,  in  substance, 
that  said  Charleston  Institute,  being  pos- 
sessed in  fee  of  a  parcel  of  land  on  the  south- 
east side  of  Summers  street,  between  Virginia 
and  State  streets,  in  the  city  of  Charleston, 
Kanawha  county,  W.  Va.,  laid  off  said  parcel 
of  land  into  lots,  and  proceeded  to  sell  the 
same,  and  did  sell  lot  No.  1  of  said  parcel  of 
land  to  the  appellee,  Henry  S.  Walker,  at  the 
price  of  Sl,600,  of  whicli  sum  said  Walker 
paid  $50U  at  the  time  of  sale,  and  executed 
four  hotes,  dated  the  26th  day  of  April,  1878,— 
the  first  for  620,  payable  one  year  after  date; 
the  second  for  $360,  payable  two  years  after 
date;  the  third  for  $360,  payable  three  years 
after  date;  and  the  fourth  for  $360,  payable 
four  years  after  date, — all  payable  to  the  order 
of  the  Charleston  Institute,  at  the  First  Na- 
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tional  Bank  of  Charleston,  and  all  bearing 
interest  at  6  per  cent,  per  annum  from  date 
until  paid;  to  secure  the  payment  of  which 
the  vendor's  lien  was  retainfd  upon  said  lot 
No.  1.  which  lot  is  descrilied  in  a  certified 
copy  of  tlie  deed  to  said  Henry  S.  Wallier, 
wbicli  is  filed  as  Exhibit  No.  1  with  said  bill; 
that  said  Charleston  Institute  transferred  to 
said  Maria  MacFarland,  who  was  then  in  life, 
(he  second  and  third  notes  for  $360  each,  pay- 
able, respectively,  at  two  and  three  years 
after  date,  in  consideration  for  some  stock 
she  then  held  in  said  Charleston  Institute, 
which  was  surrendered  by  her,  and  retired 
and  canceled;  that  said  Maria  MacFarland 
died  in  July,  1874,  and  that  the  plaintiff,  as 
her  duly-qualified  administrator,  holds  said 
two  notes,  one  of  which  would  fall  due  on  the 
29th  day  of  April,  1875,  and  the  other  on  the 
29th  day  of  April.  1876;  that  no  part  of  said 
notes,  or  either  of  them,  had  been  paid,  and 
he  exhibits  them  with  bis  bill;  that  said  820 
note  was  assigned  by  said  Charleston  Insti- 
tute to  C.  C.  Lewis,  and  had  been  fuUy  paid; 
that  the  fourth  of  said  notes,  for  8360,  due 
four  years  after  its  date,  was  assigned  by 
said  institute  to  Benjamin  H.  Spiith  and 
Isaac  N.  Smith,  and  the  plaintiff  did  not 
know  whether  any  part  of  the  same  was  paid 
or  not.  The  plaintiff  called  on  B.  H.  and  1. 
N.  Smith  to  discover  how  much,  if  anything, 
had  been  paid  upon  the  note  held  by  them ; 
and  prayed  that  said  lot  No.  1  might  ba  sold 
by  virtue  of  the  lien  reserved  as  aforesaid  in 
said  deed.  C.  C.  Lewis  answered  said  bill, 
admitting  the  payment  of  said  820  note  by 
the  defendant  Henry  S.  Walker,  and  the  de- 
fendants B.  H.  and  I.  N.  Smith  answered  said 
bill,  stating  that  they  were  the  owners  of  the 
fourth  purchase-money  note  given  by  Henry 
S.  Walker  as  part  of  the  deferred  installments 
for  said  lot  No.  1 ;  that  said  note  was  for  8360, 
dated  April  26,  1873,  and  payable  four  years 
after  date,  with  interest,  subject  to  a  credit 
of  8200  paid  May  15,  1874;  and  prayed  that 
it  might  be  decreed  to  be  a  lien  upon  said  lot, 
and  that  their  interest  might  be  protected; 
and  they  filed  said  note,  with  the  credit  in- 
dorsed, with  their  answer.  On  the  28th  day 
of  June,  1876,  a  decree  was  entered  in  said 
cause,  ascertaining  the  aggregate  amount  of 
the  notes  held  by  plaintiff,  including  interest 
to  that  date,  to  be  8856.80,  and  that  the  bal- 
ance due  on  said  fourth  note  held  by  I.  N.  and 
B.  H.  Smith  was  a  lien  upon  said  lot  No.  1 ; 
and  decreeing  that  unl^s  the  defendant  Hen- 
ry S.  Walker  should  pay  said  sum  found  due 
the  plaintiff,  with  interest,  within  30  days 
from  the  date  of  said  decree,  said  David  L. 
Rttffner,  who  was  thereby  appointed  a  spe- 
cial commissioner  for  the  purpose,  should  ad- 
vertise and  sell  said  lot  for  cash  as  to  25  per 
per  cent,  of  the  purchase  money,  and  as  to  the 
residue  upon  a  credit  of  12, 18,  and  24  months. 
It  appears  from  the  report  of  David  L.  Rufl- 
ner,  special  commissioner,  that  said  Henry  S. 
Walker,  having  failed  to  pay,  as  required  by 
said  decree,  the  amount  therein  ascertained 
to  be  due  plaintiff,  he  advertised  stiid  property 


for  sale  on  the  12th  day  of  October,  1876,  and, 
after  postponing  said  sale  on  several  occa- 
sions, he  finally,  on  the  27th  day  of  Novem- 
ber, 1876,  sold  said  lot  to  B.  H.  Smith  (who 
was  the  sole  owner  of  said  note  assigned  to 
B.  H.  Smith  and  I.  N.  Smith)  and  to  D.  L. 
Ruffner,  as  administrator  of  M.  MacFarland, 
deceased,  jointly,  in  proportion  lo  their  re- 
spective claims  upon  the  said  lot,  at  the  price 
of  8700,  that  being  the  highest  bid  for  the 
same.  On  the  20th  day  of  December,  1876, 
said  sale  was  confirmed  by  the  court,  and  the 
amount  so  bid  on  said  lot,  after  deducting  the 
costs  and  commissions,  was  so  apportioned  as 
to  credit  the  amount  due  plaintiff  from  said 
defendant  Walker  with  the  sum  of  8495.82, 
leaving  still  due  plaintiff  from  said  Walker  a 
balance  of  8382.40,  and  also  to  credit  the 
amount  due  said  B.  H.  Smith  with  8118.58, 
leaving  still  unpaid  on  said  note  as  of  Nov- 
ember 27,  1876,  the  day  of  the  sale,  the  sum 
of  891.66;  which,  report,  remaining  unex- 
cepted  to,  was  confirmed,  and  judgment  was 
rendered  against  said  Walker  for  said  balance 
of  8382.40,  and  interest,  and  execution  was 
awarded  on  said  judgment,  and  William  A. 
Quarrier,  as  special  commissioner,  was  di- 
rected to  convey  said  lot  or  parcel  of  land  to 
said  D.  L.  Ruffner,  administrator  as  afore- 
said, and  B.  H.  Smith,  jointly,  in  the  propor- 
tion of  807-1000  to  the  former  and  193-1000 
to  the  latter;  which  deed  was  executed  by  said 
Quarrier,  as  special  commissioner,  dated  on 
the  20th  of  December,  1876,  and  acknowl- 
edged the  11th  day  of  July.  1881.  On  the 
first  Monday  in  February.  1887,  said  Henry 
S.  Walker  filed  a  bill  in  the  circuit  court  of 
Kanawha  county  against  said  David  L.  Ruff- 
ner, administrator  of  Maria  MacFarland,  de- 
ceased, the  Charleston  Institute,  a  corpora- 
tion, Charles  C.  Lewis,  B.  H.  Smith,  D.  C. 
Gallaher,  administrator  of  I.  N.  i^mith,  de- 
ceased, and  the  unknown  heira  at  law  of  Maria 
MacFarland,  deceased,  the  object  of  which 
was  to  vacate,  annul,  and  set  aside  the  sale 
made  by  said  David  L.  Ruffner,  as  special 
commissioner,  and  to  cancel  and  annul  the 
deed  made  in  pursuance  of  said  sale  to  said 
David  L.  Ruffner,  as  administrator  of  the 
estate  of  Maria  MacFarlaud,  deceased,  and  B. 
U.  Smith. 

The  plaintiff  in  said  bill  sets  forth  in  de- 
tail the  circumstances  in  reference  to  the 
purchase  of  said  lot  by  himself  from  the 
Charleston  Institute,  the  amount  of  pur- 
chase money  he  was  to  pay,  the  amount  paid 
in  cash,  and  the  time  and  manner  in  which 
the  residue  was  to  be  paid;  also  the  manner 
in  which  the  said  Maria  MacFarland's  ad- 
ministrator asserted  a  vendor's  lien  against 
said  lot  No.  1;  that  said  bill  was  filed  by  said 
D.  L.  liuffner.  solicitor  for  D.  L.  Ruffner, 
administrator,  the  two  being  one  and  the 
same  person;  that  by  the  decree  enforcing 
said  alleged  lien  said  D.  L.  Ruffner  was  ap- 
pointed special  commissioner  on  the  28th  day 
of  June,  1876,  to  make  sale  of  said  lot,  to 
satisfy  the  lien  ascertained  to  exist  in  favor 
of  said  D.  L.  Ruffner,  administrator,  etc. 
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that  said  D.  L.  Buffner,  as  snch  special  com- 
misiiioner.  on  the  27th  day  of  November, 
1876,  made  sale  of  said  lut  under  said  decree, 
at  which  sale  said  D.  L.  Ruffner,  as  admin- 
istrator as  afwesaid,  and  B.  H.  Smith  be- 
came the  purchasers  of  said  lot  for  the  price 
of  $700,  less  than  one-half  the  amount  which 
said  Walker  agreed  to  pay  the  Charleston  In- 
stitute for  same;  that  said  lot  brought  at 
said  sale  less  than  one-third  of  its  value; 
that,  after  applying  the  proceeds  of  said  sale 
to  the  unpaid  purdiase  money,  with  interest 
added  to  June  28,  1876,  all  the  balance  of 
said  purchase  money  having  been  paid  by  the 
plaintiff.  Walker,  there  was  still  a  consider- 
able sum  due  on  the  purchase  money  of  said 
lot,  for  which  a  decree  was  taken  against 
said  Walker,  which  was  afterwards  paid  by 
said  Walker  to  said  D.  L.  Ruffner,  adminis- 
trator as  aforesaid,  as  shown  by  his  receipt 
filed  with  the  plaintiff's  bill ;  that  the  said  D. 
L.  Buffner,  in  making  sale  of  the  said  lot 
under  the  said  decree,  was  acting  as  tlie 
agent  of  plaintiff,  and  in  purchasing,  or  at- 
tempting to  purchase,  the  said  lot  at  said 
sale,  and  under  the  circumstances,  the  said 
Buffner  violated  his  duty  as  such  agent  and  as 
an  ofiScer  of  the  court,  and  that  by  so  doing  he 
committed  a  legal  fraud  upon  plaintiff,  and 
thereby  prejudiced  and  injured  him  greatly; 
tliat  the  said  sale  and  purchase  by  said  D.  L. 
Buffner,  under  the  circumstances  aforesaid, 
were  fraudulent,  illegal,  and  void,  and  could 
not  divest  the  plaintiff  of  his  interest  in  said 
lot.  '  And  he  prays  that  said  sale,  and  the 
deed  made  in  pursuance  thereof,  may  be  set 
aside,  canceled,  and  annulled,  and  that  said 
lot  may  be  again  exposed  to  sale.  C.  Q. 
Smith,  A.  Q.  Smith,  and  Harry  B.  Smith  an- 
swered plaintiffs  bill,  stating  that  they  and 
the  infant  children  of  Caroline  Q.  Smith,  to- 
wit,  Elsie,  Isaac  K.,  and  Christopher  T. 
Smith,  were  the  sole  devisees  as  to  the  prop- 
erty mentioned  in  the  bill  of  Benjamin  H. 
Smith,  deceased,  and  they  deny  that  the 
plaintiff.  Walker,  has  ever  paid  in  full  for 
said  property  sold  to  him,  and  claim  that  he 
still  owes  them,  as  such  devisees,  about  8100, 
with  interest  thereon,  as  more  fully  set  forth 
in  the  answer  of  C.  C.  Lewis,  executor  of  B. 
H.  Smith,  filed  therein.  They  adopt  the  an- 
swer of  Maria  MacFarland's  administrator, 
and  they  deny  that  plaintiff's  claim  has  any 
equity  as  against  them  now,  after  so  many 
years  have  elapsed,  and  that  the  acts  and  ac- 
quiescence of  plaintiff  himself  in  the  proceed- 
ings claimed  to  have  prejudiced  him  refute 
any  such  pretensions  or  claims.  C.  C.  Lewis, 
SB  the  executor  of  the  last  will  and  testament 
of  B.  H.  Smith,  deceased,  also  answered  said 
bUl,  exhibiting  a  copy  of  said  Smith's  will, 
and  claims  that  in  the  event  the  sale  afore- 
said to  his  defiedent  be  set  aside,  that  the 
court  should  decree  him,  as  such  executor, 
the  sum  of  891.66,  with  interest  from  No- 
vember 27,  1876,  being  the  balance  due  the 
estate  of  said  B.  H.  Smith,  there  being  tliat 
amount  still  unpaid  by  said  Walker  on  the 
original  purchase  money.    The  devisees  of 


said  B.  H.  Smith  also  file  a  petition  in  said 
cause,  showing  how  said  balance  of  (lurchase 
money  still  remains  unpaid  by  said  Walker; 
alleging  that  said  sale  complained  of  in  the 
bill  was  proper,  fair,  and  just,  and  the  rights 
of  no  one  injured  thereby;  and  that,  by 
plaintiff's  own  admissions  of  payment,  by 
virtue  of  the  sale  aforesaid,  he  acquiesced  io 
said-sale,  and  it  is  no  w  too  late  for  him  to  set 
up  a  claim  so  stale  and  unjust;  and  that  they 
may  be  decreed  the  owners  of  the  interests 
so  purchased  in  said  lot  and  confirmed  to  him 
by  the  decree  of  December  20,  1876.  The 
infants,  Elsie  Smith,  Isaac  N.  Smith,  and 
Christopher  T.  Smith,  answered  by  guardian 
ad  litem.  Said  Ruffner  demurred  to  said 
bill,  and  the  same  was  overruled.  The  de- 
fendant David  L.  Buffner,  administrator  of 
Maria  MacFarland,  deceased,  also  answered 
said  bill,  giving  a  full  statement  of  the  mat- 
ters out  of  which  said  litigation  originated,  iu- 
clnding  the  original  sale  to  and  contract  with 
the  plaintiff,  Henry  S.  Walker,  and  the  man- 
ner in  which  he,  as  the  administrator  of 
Maria  MacFarland,  came  into  the  possession 
of  the  claims  against  said  Walker,  under 
whicli  be  sought  to  enforce  the  vendor's  lien, 
as  to  the  time  a  decree  was  obtained  for  the 
sale  of  said  lot,  and  the  terms  and  conditions 
of  said  sale;  that  said  property  was  adver- 
tised and  offered  for  sale  by  him,  flrst,  on  the 
12th  day  of  October,  1876,  and  was  post- 
poned at  the  request  of  the  plaintiff.  Walker, 
until  the  11th  day  of  November,  1876,  when 
the  property  was  again  offered  for  sale,  and 
postponed  on  account  of  want  of  bidders, 
and  said  sale  was  again  postponed  until  the 
25th  of  November,  1876,  on  which  day  said 
projierty  was  again  offered  for  sale,  and,  re- 
spond'>nt  having  received  another  message 
from  said  Walker  to  go  on  with  the  sale,  the 
crying  of  bids  was  continued  for  a  while, 
and  said  sale  again  postponed  until  the  27tb 
day  of  November,  1876,  on  which  day  said  sale 
was  concluded  and  the  property  was  struck  off 
to  B.  H.  Smith  and  O.  ll  Ruffner,  administra- 
tor of  M.  MacFarland,  they  being  the  highest 
bidders  for  the  same,  at  the  price  of  8700. 
which,  he  claims,  was  the  most  that  could  be 
obtained  for  said  lot;  and  that  on  the  20tb  day 
of  December,  1876,  the  court,  having  received 
the  report  of  said  sale,  confirmed  the  same 
without  exception;  and  that,  the  proceeds  of 
said  sale  not  being  sufficient  to  satisfy  the  de- 
cree of  June  28,  1876,  the  court  gave  the  ad- 
ministrator of  said  M.  MacFarland  a  judg- 
ment for  the  unsatisfied  balance,  amounting 
to  8382.40,  with  interest  from  the  27th  day  of 
November,  1876,  on  which  judgment  execu- 
tion was  issued  and  returned,  "No  property 
found,"  and  said  judgment  was  docketed  ac- 
cording to  law;  that  said  suit  in  equity  was 
instituted  by  the  plaintiff.  Walker,  9  years 
and  lOi^  months  after  the  decree  was  ren- 
dered in  said  cause  confirming  said  sale;  and 
that  the  bringing  of  said  suit  by  said  plain- 
tiff. Walker,  was  the  first  intimation  he  hod 
from  said  plaintiff  that  he  had  ceased  to  ac- 
quiesce in  everything  connected  with  said 
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sale.  He  also  states  that  be  at  once  took 
possession  of  said  lot.  and  has  been  in  qnlet 
possession  thereof  ever  since  ap  to  the  in- 
stitution of  said  suit;  that  he  has  paid  all  the 
taxes  assessed  npon  said  lot  daring  that 
time,  and  also  paid  the  delinquent  taxes  for 
1875  and  1876,  which  were  unpaid  by 
Walker,  and  the  auditor  had  placed  the  lot  in 
the  bands  of  the  sheriff  of  Kanawha  county 
fbr  sale  for  such  delinquent  taxes  in  the  fall 
of  1877.  He  also  avers  that  9700  was  n  full 
price  for  the  lot  at  the  time  it  was  sold,  in 
November,  1876.  The  respondent  then  pro- 
ceeds to  discuss  the  rise  and  fall  of  real  es- 
tate in  the  city  of  Charleston,  its  causes  and 
consequences.  He  alleges  that  said  lot  in 
1873  was  assessed  on  the  land-books  at  $178, 
and  in  1875  at  $400;  that  the  lot,  at  the  time 
of  the  sale,  was  low  and  wet,  and  that  in 
1881  he  constructed  a  subterranean  drain,  at 
considerable  expense,  the  entire  length  of 
said  lot,  about  133  feet,  and  had  dirt  hauled, 
and  filled  up  said  lot,  thereby  adding  greatly 
to  its  value;  that  in  October,  1881,  the  plain- 
tiff's agent  or  attorney  accosted  the  respond- 
ent on  the  street,  and  asked  him  for  how  much 
he  would  discount  tlie  judgment  which  he 
held  against  plaintiff  under  the  decree  of 
December  20, 1876;  that  hedeclined,  as  being 
a  fiduciary,  to  discount  said  judgment,  and  a 
few  days  afterwards,  on  the  28tb  of  October, 
1881,  said  Walker  voluntarily  paid  to  re- 
spondent the  whole  of  said  judgment,  there- 
by acquiescing  in  and  admitting  the  validity, 
not  only  of  said  decree,  but  of  all  the  pro- 
ceedings leading  to  that  decree.  He  also 
avers  that,  owing  to  many  causes,  (which 
be  enumerates,)  said  lot  has  greatly  enhanced 
in  value,  and  for  this  reason,  he  alleges,  the 
plaintiff  has  set  up  bis  claim.  He  denies 
that  he  was  acting  as  the  agent  of  plain- 
tiff in  making  said  sale,  but  claims  he  was 
acting  as  the  agent  of  the  county  court  in 
making  said  sale,  and  that  if  he  was  wronged 
by  the  court  the  said  Walker  should  have  ex- 
oepted  to  its  action,  and  his  remedy  would 
have  been  by  appeal.  In  conclusion  he  de- 
nies that  he  has  been  guilty  of  any  legal 
fraud;  that  if  there  was  any  error  it  was 
merely  one  of  form, — a  technical  and  not  a 
BUbstantiid  one;  that  he  was  the  holder, 
without  interest,  of  a  naked,  legal  title,  for 
and  in  behalf  of  the  heirs  of  Maria  MacFar- 
land;  that,  if  there  was  any  legal  fraud,  the 
plaintiff  has  waived  and  lost  his  right  to  be 
heard  in  a  court  of  equity  by  reason  of  his 
gross  laches  and  negligence  for  nearly  10 
years;  that  plaintiff  is  estopped  from  setting 
up  any  claim  to  said  lot  by  silently  standing 
by  and  permitting  respondent  to  expend 
money  in  making  improvements  on  said  lot, 
and  by  voluntarily  performing  the  judgment 
awarded  to  plaintiff  by  the  final  decree  that 
confirmed  the  sale  of  said  lot;  that  plaintiff's 
only  remedy  was  by  appeal,  which  was  barred 
in  five  years,  etc. 

Upon  this  state  of  pleadings  said  cause 
came  on  to  be  heard  on  the  7tb  day  of  July, 
1888,  upon  the  depositions  taken  in  the  cause 


and  the  general  i-eplications  to  said  answers, 
and  upon  consideration  thereof  the  court  be- 
low held  that  the  plaintiff  was  entitled  to  the 
relief  prayed  for,  and  decreed  that  the  sale 
made  in  the  suit  of  D.  L.  Huffner,  adminis- 
trator of  Maria  MacFarland,  v.  Henry  8. 
Walker  and  others,  lately  pending  In  the 
county  court  of  Kanawha  county,  on  the 
chancery  side  thereof,  by  Special  Ckjmmission- 
er  D.  L.  Ruffner,  on  the  27th  day  of  Novem- 
ber, 1876,  of  said  lot,  and  also  the  decree  of  the 
20tb  of  December,  1876,  confirming  said  sale, 
and  also  the  deed  made  to  said  purchaser  by 
W.  A.  Quarrier,  special  commissioner,  dated 
December  20, 1876,  be,  and  the  same  were, 
all  thereby  set  aside,  vacated,  and  annulled, 
and  the  plaintiff  was  thereby  allowed  to  pay 
the  purchase  money  due  from  him  on  said  lot 
to  the  parties  thereto  entitled,  together  with 
the  taxes  which  had  been  paid  by  the  pur- 
chasers on  said  lots,  and  the  costs  of  the  per- 
manent  improvements  made  by  them  there- 
on, less  the  rents  received  by  them  there- 
from; and  said  cause  was  referred  to  a  com- 
missioner to  ascertain  and  report  (1)  the 
amount  of  purchase  money  due  from  the 
said  plaintiff  on  said  lot,  and  to  whom  due; 
(2)  the  taxes  which  have  been  paid  by  the 
purchasers  thereon,  with  interest;  (8)  the 
cost  and  value  of  any  permanent  improve- 
ments made  by  the  purchasers  on  said  lot, 
with  interest;  (4)  the  rents  and  profits  re- 
ceived by  the  purchasers  from  said  lot,  with 
interest,  etc.  From  this  decree  the  defend- 
ants in  said  chancery  suit,  with  the  excep- 
tion of  the  Charleston  Institute,  obtained  an 
appeal  to  this  court. 

It  seems  to  be  conceded  on  all  hands  that 
David  L.  Ruffner,  who,  as  administrator  of 
the  estate  of  Maria  MacFarland,  deceased, 
was  the  plaintiff  in  said  chancery  suit  which 
was  prosecuted  in  the  county  court  of  Kan- 
awha county,  was  the  same  David  L.  Ruff- 
ner who  was  appointed  to  make  sale  of 
said  lot  of  land  in  the  bill  mentioned,  and 
who  at  said  sale  became  the  purchaser  of  the 
greater  portion  of  said  lot  in  the  same  capacity 
as  he  acted  when  prosecuting  said  suit.  It 
is  contended  by  counsel  for  the  appellee  that 
such  a  sale  is  not  simply  voidable,  but  abso- 
lutely void.  I  do  not,  however,  consider 
that  position  to  be  in  accord  with  the  weight 
of  authority  either  in  the  state  of  Yirginiaor 
in  this  state.  In  the  case  of  Howery  v. 
Helms,  20  Grat.  1,  the  second  point  of  the 
syllabus  reads  as  follows:  "When  the  com- 
missioner appointed  by  a  decree  in  a  partition 
suit  to  sell  the  land  becomes  himself  the  pur- 
chaser, the  purchase  is  voidable  at  the  elec- 
tion of  any  party  interested  in  the  land  sold. 
And  the  law  is  the  same  where  the  purchase 
is  made  nominally  by  a  third  person,  who  ii 
reported  by  the  commissioner  to  the  court  as 
the  purchaser,  but  who  really  purchased  for 
the  commissioner,  and  conveyed  the  land  to 
him  accordingly,  after  the  purchase,  as  re- 
ported, had  been  confirmed."  Also,  that 
"the  commissioner,  by  purchasing  at  his  own 
sale,  did  an  act  which  a  court  of  equity  treats 
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as  a  fraud  upon  the  parties  Interested."  In 
the  case  of  Newcomb  v.  Brooks,  16  W.  Va. 
82,  second  point  of  syUabus,  "a  purchase  by 
a  fiduciary,  while  actually  holding  a  fiduciary 
relation,  of  the  trust  property,  either  of  him- 
self, or  of  the  party  to  whom  he  holds  such 
fiduciary  relation,  is  voidable  at  the  option  of 
thepitrty  to  whom  he  stands  in  such  a  relation, 
although  the  fiduciary  may  have  given  an  ade- 
quute  price  for  the  property,  and  gained  no 
advantage  whatever. "  Also,  tenth  point  of 
syllabus:  "Rut  "when  such  sales  are  sought 
to  be  avoided,  the  suit  for  the  purpose  must 
be  brought  in  a  reasonable  time,  though  tlie 
property  remains  in  the  hands  of  the  fidu- 
ciary. "  Gkeen,  J.,  In  delivering  the  opinion 
of  the  court  in  that  case,  (page  69,)  says: 
"The  general  rule  we  have  laid  down,  that  a 
fiduciary  willnot  be  permitted  to  buy  the  trust 
property,  even  when  the  purchase  is  fair,  and 
the  price  adequate,  and  that  the  cestui  que 
trust,  or  person  bearing  a  similar  relation, 
may,  at  his  option,  set  uside  such  a  sale,  applies 
ssstrongly  to  a  public  sale  by  a  fiduciary  as  to 
«  private  sale;  nor  will  the  fact  that  the  sale  is 
made  under  an  adverse  proceeding,  and  at  a 
judicial  sale,  make  any  difference.  He  can 
with  no  more  propriety  purchase  at  such  a 
sale  than  at  one  made  by  himself."  (Quot- 
ing numerous  authorities.)  "The  reason  of 
this  is  obvious,  for  if  the  purchaser  bears 
Boch  a  relation  to  the  person  interested  in  the 
property  to  be  sold  as  to  impose  on  him  the 
duty  of  making  the  property  bring  the  high- 
est price  possible,  this  duty  is  as  incumbent 
on  him  when  the  property  is  sold  under  an 
order  of  the  court,  or  by  any  other  person,  or 
■t  any  other  sale,  as  it  is  when  made  by  him- 
•elf,  either  privately  or  publicly,  and  there- 
fore he  cannot  be  permitted  to  put  himself  in 
a  position  in  which  it  is  his  interest  that  the 
property  should  bring  the  least  sum  possi- 
ble." In  the  ease  of  Winans  v.  Winans,  22 
"W.  Va.  678,  it  is  held  that  "  when  a  commis- 
sioner appointed  by  a  decree,  in  a  suit  in 
equity  to  sell  land,  becomes  himself  the  pur- 
chaser, the  purchase  is  voidable  at  the  elec- 
tion of  any  party  interested  in  the  land  sold, " 
etc. ;  and  in  the  case  of  Ayers  v.  Blair,  26 
W.  Va.  559,  it  is  held  "that  the  same  person 
eannot  occupy  the  antagonistic  positions  of 
seller  and  purchaser  of  the  same  subjecti" 
etc.  From  these  authorities,  then,  and 
many  others  that  might  be  referred  to,  the 
law  seems  clear  that  a  sale,  made  as  this  one 
was,  by  a  special  commissioner,  who  became 
the  purchaser  of  a  large  portion  of  the  prop- 
erty sold  at  his  own  sale,  is  clearly  voidable 
in  a  court  of  equity.  Upon  that  question  I 
have  arrived  at  my  conclusions  with  very 
little  hesitation ;  but  there  is  another  ques- 
tion in  this  cause,which  is  involved  in  more  se- 
rious difficulty,  and  that  is  whether  the  plain- 
tiff in  this  cause  has  not  been  guilty  of  such 
laches  in  the  assertion  of  his  demands  that 
what  he  might  once  have  obtained  without 
hesitancy  from  the  30urt  has,  by  the  lapse  of 
time,  the  change  of  circnmstances,  the  alter- 
ation and  enhiincement  in  value  of  the  prop- 


erty sold,  and  the  death  of  one  of  the  pur- 
chasers, a  party  to  the  suit,  been  brought 
within  that  rule  of  equity  which  prevails  in 
that  class  of  cases  "involving  the  specific  ex- 
ecution or  rescission  of  contracts  for  fraud, 
or  some  infirmity  or  defect,  of  which  the 
plaintiff  was  fully  apprised,  but  refused  to 
'act  until  subsequent  events  showed  that  it 
might  be  to  his  advantage  to. act;  cases  in 
which  he  was  silent  when  it  was  his  duty  to 
have  spoken  or  acted.  He  will  not  be  heard 
when  he  should  be  silent."  The  appellee. 
Walker,  in  bis  bill,  offers  no  excuse  what- 
ever for  his  delay  of  nearly  10  years  in  insti- 
tuting his  suit  to  set  aside  the  sale  made  by 
said  Kuffner,  and  the  deed  made  in  pursa- 
anco  thereof.  He  was  a  party  to  the  suit  in 
which  said  sale  was  made,  and  was  fully 
cognizant  of  the  fact  that  said  Ruffner  had 
been  appointed  a  special  commissioner  to 
make  said  sale,  and  when  the  property  was 
exposed  for  sale  the  sale  seems  to  have  been 
postponed  on  three  different  occasions, — once, 
at  least,  by  the  request  of  said  Walker  to 
suit  his  convenience;  and  the  decree  which 
confirmed  said  sale,  and  gave  a  judgment 
over  against  said  Walker  for  $3^.40,  the 
balance  of  the  debt  due  said  Baffner,  as  ad- 
ministrator, on  the  original  purchase  money 
of  said  lot,  (which  he  afterwards  voluntarily 
paid,)  also  directed  William  A.  Quarrier,  as 
special  commissioner,  to  make  a  deed  to  said 
Ruffner,  as  administrator,  for  the  larg^t 
portion  of  said  lot.  Said  Walker,  by  paying 
said  judgment,  thus  performed  and  acqui- 
esced in  a  part  of  the  decree  which  directed 
the  deed  to  the  largest  portion  of  said  lot  to 
be  made  to  said  Ruffner,  which  estops  him 
from  saying  that  he  did  not  have  full  notice  (rf 
the  said  decree  and  its  contents.  At  the  time 
of  said  sale,  and  for  some  time  thereafter, 
said  lot  was  low  and  wet;  and  Dr.  Wagner, 
who  attended  said  sale  for  the  purpose  of 
bidding  on  the  lot,  but  was  unwilling  to  bid 
more  than  $500,  although  the  lot  adjoined 
his  residence,  now  says  the  property  is  worth 
$60  a  front  foot,  or  about  ©4,000.  Other 
witnesses  say  that  $700  was  a  fair  price  for 
the  lot  at  the  time  it  was  sold.  The  evidence 
shows  that  the  property  has  been  improved 
by  ditching  and  filling,  and  its  enhancement 
in  value  has  been  occasioned  also  by  many 
causes  which  have  increased  the  value  of 
properdin  tlie  city  of  Charleston,  and  by  the 
erection  of  the  United  States  custom-houee, 
and  other  buildings,  in  the  immediate  vicin- 
ity, of  which  the  said  Walker,  residing  in  said 
city,  had  full  notice.  In  adilition  to  these 
facts,  Benjamin  H.  Smith,  who  was  a  pur- 
chaser of  a  portion  of  said  lot  at  said  sale, 
about  the  time  of,  or  shortly  after,  the  insti- 
tution of  this  suit,  departed  this  life,  having 
devised  the  portion  of  said  lot  purchased  at 
the  sale  by  him  to  Caroline  Q.  Smith,  Ilarry 
B.  Smith,  Alexander  Q.  Smith,  Elsie,  Isaac  N., 
and  Christopher  T, — the  last  three  being  in- 
fants,— ns  a  part  of  his  real  estate;  and  it  said 
sale  should  be  set  aside  it  would  necessarily 
be  set  aside  entirely,  thus  disarranging  the 
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flntkl  disposition  made  by  said  B.  H.  Smith  of 
bis  ival  estate,  which  would  have  been  avoid- 
ed but  for  the  delays  of  said  Walicer  in  insti- 
tuting his  suit. 

In  the  case  of  Trader  t.  Jarris.  28  W.  Ya., 
this  court,  on  page  108,  says:  "Delay  in  the 
assertion  of  a  right,  unless  satisfactorily  ex- 
plained, even  where  it  does  not  constitute  a 
positive  statutoiy  bar,  operates  in  a  court  of 
equity  as  an  evidence  of  assent,  acquiescence, 
or  waiver,  and  especially  is  such  the  rule  in 
suits  to  set  aside  transactions  on  account  of 
fraud  or  infancy.  A  court  of  equity,  which 
ia  never  active  in  relief  against  stale  de- 
mands, will  always  refuse  relief  where  the 
party  has  slept  upon  his  right,  and  acqui- 
esced, for  a  great  length  of  time.  Nothing 
can  call  into  activity  this  court  but  con- 
science, good  faith,  and  reasonable  diligence. 
Where  these  are  wanting,  the  court  is  pas- 
sive, and  does  nothing.  Laches  and  neglect 
are  always  discountenanced," — referring  to 
Smith  V.  Clay,  2  Amb.  645:  Doggett  v. 
Helm,  17  Grat.  96.  In  the  case  of  Pusey  v. 
Gardner,  21  W.  Va.  470,  sixth  point  of  syl- 
labus, this  court  holds  that,  "even  where 
there  is  no  absolute  bar  from  the  lapse  of 
time  or  by  the  statute  of  limitations,  it  is  a 
principle  of  courts  of  equity  not  to  take  cog- 
nizance of  an  equitable  daim  after  a  great 
lapse  of  time,  and  where,  from  the  death  of 
parties  and  witnesses,  there  is  danger  of  do- 
ing injustice,  and  there  can  no  longer  be  a 
safe  determination  of  the  controversy."  In 
the  case  of  Harwood  v.  Railroad  Co.,  17 
Wall.  81,  upon  a  bill  filed  to  set  aside  as 
frandnlent  completed  judicial  proceedings 
regular  on  their  face,  tlie  court  says.  Justice 
Hunt  delivering  the  opinion:  "We  are  of 
the  opiiiiou,  also,  that  there  has  been  too 
great  delay  in  initiating  this  suit,  and  that 
no  sufficient  excuse  is  given  for  it.  The 
sale  was  made  five  years  before  the  com- 
mencement of  this  suit,  and  it  is  fairly  to  be 
inferred  from  the  bill  that  the  plaintiffs  were 
aware  of  the  proceedings  as  they  progressed. 
Their  knowledge  of  the  mortgage  sale  is  ex- 
pressly admitted.  *  *  *  They  do  not  al- 
lege when  they  acquired  the  knowledge,  nor 
give  a  satisfactory  reason  why  it  was  not 
sooner  obtained.  For  aught  that  appears, 
they  have  slept  upon  their  knowledge  for 
several  years.  Without  reference  to  any 
statute  of  limitiitions,  the  courts  have  adopt- 
ed the  principle  that  the  delay  which  will 
defeat  a  recovery  must  depend  upon  the  par- 
ticular circumstances  of  each  case.  This 
case  does  not  show  a  sufficient  degree  of  dil- 
igence to  justify  the  overthrow  of  a  decree 
of  foreclosure,  under  which  new  rights  and 
Interests  must  have  arisen. " 

When  said  sale  was  made  in  November, 
1876,  neither  the  plaintiff.  Walker,  nor  any 
one  for  him,  seemed  disposed  to  bid  upon  the 
said  lot,  although  the  most  ample  opportu- 
nity was  afforded  him;  and  after  repeated 
efforts  were  made  to  make  sale  of  said  lot, 
fi.  H.  Smith  and  the  representative  of  the 
estate  of  Maria  MacFarland,  who  held  the 


vendor's  lien  upon  said  lot,  concluded  to  in- 
vest in  the  same  in  proportion  to  the  amounts 
respectively  held  by  them  as  liens  thereon, 
and,  to  effect  that  purpose,  bid  in  the  proper^ 
ty  at  (700,  which  the  proof  shows  was  a  fair 
price  at  the  time  of  the  sale.  If  said  sale 
was  fraudulent  and  void,  the  facts  which 
made  it  so  existed  in  December,  1876,  wbea 
it  was  confirmed  without  exception  or  objec- 
tion on  the  part  of  plaintiff,  who  was  before 
the  court  with  full  knowledge  of  tiie  entire 
proceeding.  If  he  had  spoken  then,  or  with- 
in a  reasonable  time  thereafter,  instead  of 
waiting  until  February,  1887,  to  file  his  hill, 
a  court  of  equity  would  have  lent  a  willing 
ear  to  his  complaint;  but,  under  all  the  cir- 
cumstances disclosed  by  the  record,  and  the 
evidence  in  this  cause,  I  am  of  the  opinion 
that  after  so  much  delay,  and  so  many 
changes,  it  was  error  in  the  court  l>elow  to 
entertain  the  plaintiff's  bill,  or  decree  in  Iiis 
favor.  The  decree  complained  of  must  l>e 
reversed,  and  the  bill  dismissed,  and  the  ap- 
pellee must  pay  the  costo  of  this  appeal  and 
the  costs  of  the  circuit  court. 

Sntdek,  p.,  and  Brannon,  J.,  concurred. 
Green,  J.,  atwent. 


(32  W.  Va.  232) 

Farmers'  Bank  e.  Gorder  et  al. 

(Supreme  Court  of  Ajypetils  of  West  Virginia. 
Feb.  25, 1889.) 

Dbkd— CoHSTBUonoN— SBTTma  Astob. 

1.  A  deed  of  conveyance  bearing  date  the  8th 
day  of  June^  1860,  to  a  husband  and  wife  residing 
in  Barboor  county,  then  in  Virginia,  for  a  tract  oi 
land  situated  in  said  county,  did  not  confer  upon 
the  husband  title  to  the  undivided  moiety  of  said 
land,  but  said  husband  and  wife  took  by  entireties. 

9.  A  creditor  of  the  husband  flies  a  bill  to  sul^ect 
the  realtetate  of  the  husband  to  the  payment  of  his 
debt.  It  ia  error  in  the  court,  upon  the  above  stata 
of  facts  In  regard  to  the  acquirement  of  title  by  the 
husband  and  wife,  to  hold  that  the  husband  is  en- 
titled in  fee-simple  to  the  undivided  one-half  in- 
terest in  said  tract  of  land,  and  to  direct  said  undi- 
vided half  to  be  sold  for  plaintiff's  debts. 

8.  Although  a  deed  may  be  fraudulent  and  void 
as  to  creditors,  it  is  nevertheless  valid  and  binding 
between  the  parties  to  the  fraud  which  brought  it 
into  existence,  and  it  is  error  in  the  court  to  sat 
aside  and  annul  such  deed  in  toto. 

4.  A  deed  of  oonveyanoe  ia  made  directly  from 
the  husband  to  the  wife  for  a  tract  of  land,  and  as 
part  of  the  consideration  she  agrees  to  pay  B.  $300, 
and  H.  tlOO,  with  interest  on  said  amount,  which 
the  husband  owes  to  B.  and  H.,  and  to  secure  which 
amount  the  vendor's  lien  is  reserved.  Although 
said  deed  may  be  set  aside  as  to  general  creditors  as 
fraudulent,  the  liens  thus  reserved  must  be  re- 
spected as  liens  on  the  equitable  title  conveyed  as 
of  the  date  of  the  recordation  of  said  deed,  if  said 
claims  are  valid  in  other  respects. 

(Syllaima  by  the  Court.) 

Appeal  from  circuit  court,  Barbour  county. 
JohnBassel  and  Dayton  &  Dayton,  for  ap- 
pellants.   Sam.  V,  Woods,  for  appellee. 

Engusb,  J.  In  Noveml>er,  1884,  the 
Farmers'  Bank  of  Phillippi  filed  its  bill  in  the 
circuit  court  of  Bartwur  county  against 
Thomas  Corder  and  Elizabeth  Corder,  his 
wife,  Anthony  F.  Daniels,  Erwin  Douglas, 
John  H.  Daniels,  Benjamin  Bartlett,  and 
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James  E.  Heatherly,  under  section  2,  c.  133, 
Code  W.  Va.,  which  allows  a  creditor,  be- 
fore obtaining  a  judgment  or  decree  for  his 
claim  to  institute  a  suit  to  avoid  a  gift,  con- 
Trance,  assignment,  or  transfer  of  or  charge 
upon  the  estate  of  his  debtor  which  he  might 
institute  after  obtaining  such  judgment  or 
decree,  under  which  section  it  is  provided 
that  "be  may  in  such  suit  have  all  the  relief 
in  respect  to  said  estate  which  he  would  be 
entitled  to,  after  obtaining  a  judgment  or  de- 
cree for  the  claim  wliich  he  may  be  entitled 
to  recover."  Iii  said  bill  the  plaintiff  alleges 
that  on  the  10th  day  of  May,  11^84,  the  de- 
fendants Anthony  F.  Daniels,  Erwin  Doug- 
las, Thomas  Corder,  and  John  H.  Daniels 
executed  to  it  their  promissory  note  for 
$1,500,  due  120  days  after  date,  and  thereby 
jointly  and  severally  promised  to  pay  plain- 
tiS  or  order,  at  its  banking  house  in  Phillippi, 
the  sum  of  $1,500,  with  interest  after  ma- 
turity at  8  per  cent,  per  annum,  the  wliole  of 
which  remains  unpaid;  that  at  the  time  said 
note  was  made,  and  at  the  time  of  making 
the  voluntary  conveyance  thereinafter  named, 
the  defendant  Thomas  Corder  was  the  owner 
in  fee-simple  of  the  undivided  one-halt  of  a 
certain  tract  of  land  in  said  county,  contain- 
ing 168]^ acres,  which  was  conveyed  to  him 
and  his  wife,  the  said  Elizabeth  Corder,  as 
tenants  in  common,  by  Peter  Zinn  and  wife. 
by  deed  dated  the  8th  day  of  June,  1850;  also 
of  a  tract  of  about  eiglit  acres,  being  his  share 
of  the  upper  meadow,  devised  to  him  and 
David  Zinn  by  the  last  will  and  testament 
of  Peter  Zinn;  also  about  three  acres  which 
were  devised  by  the  same  will,  which  bears 
date  May  1,  1866,  and  also  a  tract  of  eight 
acres  adjoining  said  168}-acre  tract,  which 
was  conveyed  to  said  Thomas  Corder  by 
Nancy  Heatherly  and  others,  by  deed  dated 
May  1,  1854,  and  another  tract  of  land  con- 
taining 11^  acres,  adjoining  said  168j^acre 
tract,  which  was  conveyed  to  him  by  Henry 
O.  Middleton,  by  deed  diited  February  2, 1853. 
It  is  also  alleged  that  on  the  23d  day  of 
August,  1884,  said  Thomas  Corder  conveyed 
to  his  wife  all  of  said  real  estate;  also  one 
bay  horse,  one  white  cow,  three  hogs,  and 
ten  sheep,  part  of  the  personal  property  then 
owned  by  him, — with  intent  to  hinder,  de- 
lay, and  defraud  the  plaintiff  In  the  collection 
of  its  said  claim,  for  the  pretended  and  false 
consideration  of  a  debt  uf  $964  therein  re- 
cited to  be  due  from  him  to  his  said  wife  for 
borrowed  money,  and  for  the  further  consid- 
eration of  $300  to  be  paid  by  his  wife,  with 
its  accrued  interest,  to  the  defendant  Benja- 
min Bartlett,  and  $100  to  be  paid,  with  its 
accrued  interest,  by  her  to  the  said  James  E. 
Heatherly,  which  last  two  sums  are  charged 
upon  said  land  aa  a  lien  by  the  terms  of  said 
conveyance;  that  at  the  time  said  convey* 
ance  was  made  said  Thomas  Corder  was  not 
indebted  to  his  said  wife,  and  that  she  well 
knew  the  intent  with  which  said  conveyance 
was  made;  that  between  the  time  of  the  exe- 
cution Of  said  note  and  the  execution  of  said 
last-named  deed  the  defendants  Anthony  F. 


Daniels  and  John  H.  Daniels  became  and 
still  remain  utterly  insolvent  and  worthless, 
of  which  fact  the  defendant  Thomas  Corder 
had  notice  at  the  time  he  executed  the  said 
last-named  deed,  and  that  said  deed  conveyed 
all  the  real  estate  owned  by  said  Thomas 
Corder:  that  at  the  time  said  suit  wa» 
brought,  to-wit,  on  the  18th  day  of  October, 
18H4,  the  plaintiff  sued  out  an  attachment 
therein,  which  on  the  same  day  was  duly 
levied  upon  all  the  lands  of  the  defendant 
Thomas  Corder,  and  the  plaintiff  prayed  that 
the  said  conveyance  made  by  said  Thomas 
Corder  to  his  wife.  Elizabeth  Corder,  might 
be  canceled  and  annulled  as  to  the  plaintiff's 
claim ;  that  said  claim  might  be  charged  as  a 
lien  upon  the  land  and  personal  property 
thereby  conveyed;  that  said  attachment  lien 
might  be  enforced  against  said  land  by  sub- 
jecting the  same  to  sale.  At  the  December 
rules,''l884,  the  defendants  Thomas  Corder, 
James  E.  Heatherly,  and  Benjamin  Bartlett 
demurred  to  the  plaintiff's  bill,  the  last  two 
assigning  as  cause  of  demurrer  that  the  bill 
is  insufficient  on  its  face,  because  it  avers  its 
demand  to  be  a  lien,  and  prays  its  enforce- 
ment as  against  the  lauds  conveyed  to  Eliza- 
beth Corder;  that  there  is  no  lien  in  fact,  un- 
less it  arise  under  the  attachment,  which  is 
a  suit  by  itself,  apart  from  the  matter  of  the 
bill,  and  which  must  stand  or  fall  on  the  case 
made  on  it,  nor  Is  the  attachment  order  by 
its  levy  a  lien  or  charge,  unless  sustained  at 
the  trial  thereof  and  final  judgment  thereon; 
that  the  deed  of  Corder  creates  a  Hen  and 
charge  from  the  date  of  its  recordation  in  fa- 
vor of  demurrants  for  their  valid  debts  set 
out  in  said  deed,  as  to  which  said  Elizabeth 
Corder  is  made  their  trustee,  and  they  have 
a  priority  and  valid  lien  and  charge  over  the 
plaintiff  on  said  land;  that  the  plaintiff's  bill 
is  defective  in  making  no  allegations  concern- 
ing their  interest,  neither  admitting  nor  deny- 
ing them;  that  if  said  bill  was  to  be  taken 
for  confessed  there  would  be  no  foundation 
for  any  decree  against  them,  and  that  it 
would  be  manifest  error  for  the  court  to  an- 
nul said  deed,  and  decree  for  the  plaintiff  to 
the  prejudice  of  demurrants,  in  the  absence 
of  all  such  averments  made  in  its  said  bill, 
and  the  recitals  of  the  deed  in  favor  of  their 
demands  must  stand  lief  ore  the  court  as  valid 
till  assailed;  that  there  are  in  fact  no  allega- 
tions for  the  demurrants  to  have  or  maintain 
any  issue  or  controversy  about,  and  they  in- 
sist that  the  bill  is  demurrable,  and  should 
be  dismissed,  with  costs.  An  amended  bill 
was  filed  by  plaintiff  at  November  rules, 
1885,  merely  alleging  that  since  they  became 
seised  of  the  lands  alleged  to  have  been  con- 
veyed to  them  by  Peter  Zinn  there  have  been 
born  unto  said  Corder  and  wife  many  children 
capable  of  inheriting  the  estate,  who  are  still 
living. 

At  the  March  term,  1885,  said  demurrers 
were  overruled  by  the  court,  and  on  the  15th 
day  of  Joly,  1885,  the  defendants  Thomas 
Corder  and  Elizabeth  Corder  tiled  their  an- 
swers to  the  plaintiff's  bill,  in  which  they  ad- 
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rait  the  execution  of  the  note  for  $1,500  In 
the  bill  mentioned,  payable  as  therein  stated, 
and  allege  that  said  note  provided  for  the 
payment  of  a  usurious  and  illegal  i-ate  of  in- 
terest after  maturity.  They  deny  that  said 
Thomas  Corder  was  the  owner  with  the  de- 
fendant Elizabeth,  as  tenants  in  common,  of 
a  tract  of  168}  acres  of  land,  as  sUited  in 
plaintiff's  bill,  and  claim  that  the  deed  from 
FeterZinn,  dated  June  8, 1850,  vested  in  each 
of  respondents  the  entirety,  with  the  right  to 
the  survivor  to  take  the  whole;  and  conse- 
quently said  Thomas  did  not,  on  the  10th  day 
of  May,  1884,  and  on  the  23d  day  of  August, 
1884,  have  the  right  and  titletoone-half  of  said 
land.  They  deny  that  said  deed  of  August 
23,  1884,  for  saidlGS}  acres,  and  the  other 
parcels  of  land  therein  described,  together 
with  the  personal  property  therein  described, 
was  made  with  intent  to  delay,  hinder,  and 
defraud  the  creditors  of  said  Thomas  Corder, 
and  more  particularly  to  binder,  delay,  and 
defraud  the  plaintilT  in  the  collection  of  its 
said  debt,  and  they  call  for  full  proof  thereof: 
they  also  say  that  on  the  23d  day  of  August, 
1884,  and  for  a  period  long  prior  thereto,  the 
said  Thomas  did  owe  the  said  Elizabeth  the 
sum  of  $964,  for  money  of  said  Elizabeth, 
which  was  her  separate  estate,  lent  by  her  to 
'said  Thomas,  and  for  which  she  had  held  his 
note  since  the  9th  of  February,  1880.  They 
admit  that  they  knew  their  co-defendant 
A.  F.  Daniels  was  insolvent  when  said  deed 
of  August  23,  1884,  was  executed,  but  deny 
that  they  knew  that  John  H.  Daniels  was  iu 
the  same  condition.  They  admit  that  an  at- 
tachment was  sued  out  and  levied  upon  the 
property  as  alleged  in  the  bill,  but  allege  that 
the  allegations  in  the  affidavit  are  not  true. 
The  defendants  Heatherly  and  Bartlett  filed 
their  joint  answer,  denying  any  fraud  in  the 
deed  of  August  23,  1884,  from  Thomas  Ck>r- 
der  to  Elizabeth  Corder,  so  f  ^r  as  they  are  con- 
cerned, claiming  tliat  Thomas  Corder  was  just- 
ly indebted  to  respondent  Bartlett  in  the  sum 
of  $300  for  borrowed  money,  and  that  he  was 
also  justly  indebted  to  respondent  Heatherly 
in  the  sum  of  $100.  both  of  which  sums  were 
due  and  had  been  bearing  interest  for  some 
time  previous  to  that  time;  that  said  deed 
was  made  by  said  Thomas  to  said  Elizabeth 
for  the  purpose  of  securing  their  just  debts, 
and  without  any  fraud  or  fraudulent  intent 
on  the  part  of  any  one,  so  for  as  these  respond- 
ents knew,  and  certainly  so  far  as  their  par- 
ticipation therein  was  concerned;  that  a  ven- 
dor's lien  was  retained  on  the  face  of  said 
deed  to  secure  these  respondents  their  just 
debts  aforesaid;  and  they  ask,  by  way  of  af- 
Tirmative  relief,  that  the  decree  setting  aside 
said  deed  as  fraudulent  may  be  set  aside,  can- 
celed, and  annulled,  at  least  so  far  as  depriv- 
ing them  of  the  security  therein  contained  for 
their  just  debts,  which  remain  wholly  unpaid, 
and  that  the  vendor's  lien  therein  contained 
may  be  enforced  in  favor  of  them,  and  for 
general  relief. 

On  the  2l3t  day  of  July,  1886,  a  decree  was 
rendered  in  said  cause,  reciting  that  the  same 


was  beard  upon  the  attachment  sued  out 
therein  and  levied  on  the  23d  day  of  October, 
1884,  by  the  sheriff  of  Barlwur  county,  upon 
the  lands  mentioned  in  said  levy,  upon  the 
process  duly  executed  upon  all  the  defend- 
ants, etc.,  the  joint  answer  of  Thomas  and 
Elizabeth  Corder,  general  replication  thereto, 
and  upon  the  exhibits  and  arguments  of  coun- 
sel. On  consideration  whereof  the  court 
below  held  that  the  deed  made  by  Thomas 
Corder  to  his  wife,  Elizabeth  Corder,  on  the 
23d  day  of  August,  1884,  is  fraudulent  and 
void  as  to  the  plaintiff,  and  set  aside  and  an- 
nulled said  deed,  and  referred  the  cause  to  a 
commissioner  to  ascertain  and  report  the 
lands  owned  by  Thomas  Corder,  the  state  and 
condition  of  the  title  thereto,  the  annual 
rental  value  thereof,  the  liens  thereon,  and 
their  character,  amount,  and  priority,  and  the 
annual  rental  value  of  the  moiety  of  Eliza- 
beth Corder  in  tlie  168|-acre  tract,  also  the 
value  of  the  personal  property  mentioned  in 
said  deed;  and  whether  the  same,  or  any 
part  thereof,  has  been  aliened  since  the  insti- 
tution of  said  suit. 

Said  commissioner  on  the  24th  day  of  Sep- 
tember, 1886,  proceeded  to  execute  said  ref- 
erence, closing  his  report  on  the  28th  day  of 
September,  1886.  and  reported  that  Thomas 
Corder  was  the  owner  of  the  following  tracts 
of  land:  One  tract  of  three  acres,  another 
tract  or  moiety  thereof  known  as  the  "Upper 
Meadow,"  (see  Peter  Zinn's  will  marked 
"D;")  ^o  another  tract  of  eight  acres,  con- 
veyed to  him  by  Nancy  Heatherly,  etc. ;  also 
another  tract  of  Hi  acres,  conveyed  to  him 
by  Henry  O.  Middleton,  and  a  moiety  of  168} 
acres,  conveyed  to  him  and  Elizabeth  Corder 
and  her  heirs  by  Peter  Zinn,  referring  to 
copies  of  said  deeds  and  will,  filed  with 
plaintiff's  bill,  and  reporting  the  title  good, 
so  far  as  he  could  ascertain.  Said  commis- 
sioner also  reported  the  annual  rental  value 
of  said  lands,  and  the  value  of  the  personal 
property,  and  the  following  liens  on  s:tid  lands: 
(1)  A  judgment  in  favor  of  J.  N.  B.  Crim 
v.  Joseph  Martiny  and  Thomas  Corder, 
$130.81;  (2)  lien  In  favor  of  Farmers'  Bank 
of  Phillippi  V.  Thomas  Corder  and  others, 
•*1,708.83;  (3)  a  judgment  in  favor  of  J.  N. 
B.  Crim  V.  Thomas  Corder,  $452.20;  (4)  a 
decree  of  the  circuit  court  of  Barbour  county, 
dated  March  17,  1886,  for  costs  against 
Thomas  Corder,  for  $25.55.  Said  commis- 
sioner also  reported,  by  way  of  pertinent 
matter,  at  the  request  of  Elizabeth  Corder, 
Benjamin  Bartlett,  and  James  E.  Heatherly, 
defendants  in  said  suit,  that  they  claimed 
their  respective  debts,  with  interest  on  each, 
named  in  the  deed  to  Elizabeth  Corder  dated 
August  23,  1884,  Bled  among  the  papers,  of 
the  cause  as  Exhibit  H.  Said  com  missioner's 
report  was  excepted  to  by  plaintiff,  because 
it  failed  to  report  Thomas  Corder  as  the 
owner  in  fee  of  said  168}-acre  tract  of  land, 
instead  of  a  nVoiety  thereof.  The  defendants 
Thomas  Corder  and  Elizabeth  Corder  also  ex- 
cept to  said  report  upon  the  ground  that  only 
the  life-estate  .of  Thomas  Corder  during  thi 
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joint  lives  of  said  Thomas  and  Elizabeth  In 
the  168}  Rcres  of  land  is  liable  to  be  subjected 
to  the  payment  of  plaintiff's  debt.  And  the 
defendants  Barllett  and  Heatherly  excepted 
to  said  report  because  their  debts  were  not 
reported  as  vendors'  lien  upon  the  lands  of 
■aid  Thomas  Corder. 

This  was  the  attitude  of  the  oase.wben  it 
was  brought  on  to  a  final  liearing,  on  the 
SOth  day  of  October.  1886.  when  the  court 
overruled  said  exceptions  to  said  commission- 
er's report,  and  confirmed  the  same  in  all  re- 
spects; holding  that  the  said  Thomas  Corder 
was  the  owner  in  fee  of  said  ^acre  tract, 
said  8-acre  tract,  his  share  of  the  upper- 
meadow  tract,  of  8  acres  conveyed  to  him 
by  Nancy  Heatberly,  etc.,  llj  acres  conveyed 
to  him  by  Henry  O.  Middleton,  and  also  of 
one  undivided  half  interest  in  his  home  tract 
of  168}  acres,  devised  to  him  and  bis  wife  by 
Peter  Zinn,  situated  in  Barbour  county,  and 
conflrming  the  finding  of  said  commissioner 
as  to  the  amount  and  priorities  of  the  liens 
existing  against  said  lands,  and  directing  a 
sale  of  said  lands,  or  so  much  thereof  as  may 
be  necessiiry  to  pay  ofT  said  liens. 

The  first  assignment  of  error  relied  on  by 
the  appellants  is  that  the  demurrer  to  the  bill 
should  have  been  sustained,  and  although  in 
this  case  the  court,  without  acting  pro /or/na 
upon  the  demurrer,  proceeded  to  determine 
and  adjudicate  the  principles  of  the  cause  in 
favor  of  the  plaintiffs,  yet,  in  accordance 
with  the  ruling  of  this  court  in  the  case  of 
Hinchman  v.  Ballard.  7  W.  Va.  152.  fifth 
section  of  syllabus,  "it  will  be  considered 
that  the  court  in  rendering  the  decree  adjudi- 
cating the  principles  of  the  cause  considered 
the  sufficiency  of  the  bill,  and  substantially 
overruled  the  demurrer  thereto."  and  for  the 
purposes  of  this  case  the  demurrer  filed  by 
the  defendants  must  be  considered  to  have 
been  overruled.  Did  the  court  l)elow  com- 
mit an  error  in  this  ruling?  As  I  under- 
stand the  practice,  a  demurrer  admits  the 
matters  stated  in  ther  bill  which  are  well 
pleaded;  tliat  is,  matters  of  fact.  It  does 
not  admit  matters  of  law  which  are  suggested 
in  the  bill,  or  inferred  from  the  facts  stated. 
If,  then,  tlte  facts  alleged  in  the  bill  in  re- 
gard to  the  conveyance  made  by  said  Thomas 
Corder  be  taken  as  true,  the  court  acted  prop- 
erly in  overruling  the  general  demurrer  filed 
by  him.  As  to  the  demurrer  filed  by  Benja- 
min Bartlett  and  James  £.  Heatherly,  the 
plaintiff  in  its  bill  alleges  that  said  Thomas 
Corder  made  said  conveyance  to  his  wife  of 
said  real  and  personal  property  for  the  pre- 
tended and  false  consideration  of  a  debt  of 
8964  therein  recited  to  be  due  from  him  to 
his  said  wife  for  borrowed  money,  and  the 
further  consideration  of  $300  to  be  paid  with 
its  interest  to  Benjamin  Bartlett,  and  $100 
to  be  paid  with  its  accrued  interest  by  her  to 
the  said  James  E.  Heatherly,  which  last  two 
sums  are  charged  as  a  lien  by  the  terms  of 
Said  conveyance,  and  the  prayer  of  the  bill  is 
that  said  conveyance  made  by  Thomas  Cor- 
der to  liis  wife  may  be  canceled  and  annulled 


83  to  plalntifiTs  claim.  Now,  while  itis  true 
that  no  action  is  prayed  against  the  defend- 
ants Bartlett  and  Heatherly,  they  are  neces- 
sary parties  to  tlie  bill  brouglit  l>y  plaintiff  to 
subject  the  said  tract  of  land  to  sale.  It  is 
not  alleged  in  the  bill  that  their  claims  are 
fraudulent,  or  that  the  liens  reserved  in  their 
favor  by  said  deed  are  invalid;  neither  is 
there  any  prayer  that  the  lien  reserved  in 
their  favor  may  in  any  manner  be  disre-, 
garded.  Their  interests  are  not  assailed  by 
tiie  bill,  and  I  think  the  court  acted  properly 
in  disallowing  their  demurrer;  but  upon  the 
hearing  I  am  of  opinion  that  their  liens 
should  have  been  respected,  and  the  commis- 
sioner should  have  given  them  a  proper  place 
in  his  account,  in  stating  the  liens  against 
said  land  and  their  priorities,  which  would 
be  the  date  said  deed  was  recorded,  as  their 
liens  created  by  said  deed  must  be  respected 
as  of  that  date.  Upon  the  case  presented  by 
the  pleadings  and  exhibits,  and  in  the  ab- 
sence of  other  evidence,  as  there  seem  to 
have  been  no  depositions  taken  in  the  cause 
by  either  party,  and  under  the  circumstances 
appearing  from  the  record,  the  defendant 
Tliomas  Corder  having  executed  the  promis- 
sory note  for  $1,500,  payable  four  months 
after  date,  one  or  two  of  those  who  signed 
said  note  with  him  becoming  insolvent,  as  is 
alleged  in  the  bill  and  admitted  in  the  an- 
swer, and  about  3}  months  after  said  note 
was  executed,  a  conveyance  having  been 
made  to  his  wife,  not  only  of  all  the  real  es- 
tate he  owned,  but  a  considerable  portion  of 
his  personalty,  in  consideration,  as  said  Eliza- 
beth says  in  her  answer,  for  $964'  out  of  her 
separate  estate,  which  she  loaned  him  and 
took  his  note  for,  as  far  back  as  February, 
1880, 1  am  of  opinion,  under  the  rulings  of 
this  court,  that,  in  tlie  absence  of  any  proof 
on  the  part  of  defendants  Thomas  Corder 
and  Elizabeth  Corder  of  the  good  faith  of 
the  transaTition  between  them,  the  court  be- 
low properly  concluded  that  a  case  was  pre- 
sented that  would  justify  it  in  setting  aside 
said  deed  of  conveyance  from  Thomas  Cor- 
der to  his  wife.  Elizabeth  Corder,  as  to  bis 
creditors.  In  the  case  of  Burt  v.  Timmons. 
(decided  by  this  court  in  March.  1887.)  29 
V.  Va.  442.  2  S.  E.  Rep.  781.  fifth  section 
of  syllabus,  the  court  holds  tliat  "a  transfer 
of  property,  either  directly  or  indirectly,  by 
an  insolvent  husband  to  his  wife,  is  justly 
regarded  with  suspicion,  and  unless  it  clearly 
appears  to  have  been  entirely  free  from  in- 
tent to  withdraw  the  property  from  the  hus- 
band's creditors,  or  the  presumption  of  fraud 
be  overcome  by  satisfactory  afSrmative  proof, 
it  will  not  be  sustained."  In  the  case  of 
Lockhard  v.  Beckley,  10  W.  Va.  88,  ninth 
section  of  syllabus,  it  is  held,  that  "fraud  is 
to  be  legally  inferred  from  the  facts  and  cir- 
cumstances of  the  case,  wlien  those  facts  and 
circumstances  are  of  such  a  character  as  to 
lead  a  reasonable  man  to  the  conclusion  that 
the  conveyance  was  made  with  the  intent  to 
binder,  delay,  or  defraud  existing  or  future 
creditors."     Also  in  Core  v.  Cunningham,  27 
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W.  Va.  206,  this  court  held  that  "transfers 
of  property,  either  directly  or  indirectly,  by 
an  insolvent  husband  to  his  wife  during  cor- 
erture,  are  justly  regarded  with  suspicion; 
and  unless  it  clearly  appears  that  the  consid- 
eration was  paid  from  the  separate  estate  of 
the  wife,  or  by  some  one  for  her,  out  of 
means  not  derived  either  directly  or  remotely 
from  the  husband,  such  transfers  will  be 
held  fraudulent  and  void  as  to  the  creditors 
of  the  husband. "  The  decree^  however,  ren- 
dered in  this  cause  on  the  21st  day  of  July, 
1886,  holds  that  the  deed  made  foy  Thomas 
Corder  on  the  23d  day  of  August,  1884,  to  his 
wife,  Elizabeth  Corder,  is  iraudulent  and 
void  as  to  the  plaintiff,  and  then  proceeds  to 
decree  that  said  deed  be  set  aside  and  an- 
nnlied.  This  decree,  as  has  been  frequently 
held  by  this  court,  is  erroneous  in  directing 
that  said  deed  be  set  aside  and  annulled  in 
toto,  because  the  deed  would  be  held  good  as 
between  the  parties,  and  should  only  have 
been  set  aside  as  to  the  creditors  of  the  gran- 
tor, and  it  should  have  been  held  valid  so  far 
as  it  provides  for  securing  the  debts  of  Bart- 
lett  and  Heatherly  therein  mentioned. 

Again,  the  final  decree  rendered  in  this 
cause  on  the  SOth  day  of  October,  1886,  over- 
rules the  exceptions  to  the  commissioner's 
report,  and,  holding  that  the  defendant 
Thomas  Corder  is  the  owner  in  fee  of  the  un- 
divided half  of  the  168J-acre  tract  conveyed 
to  him  and  bis  wife,  Elizabeth  Corder,  by 
Peter  Zinn,  directs  the  sale  of  said  undivided 
half  of  said  tract  of  land  by  a  special  com- 
missioner.therein  appointed.  The  deed  from 
Peter  Zinn  to  said  Thomas  Corder  and  Eliz- 
abeth Corder  bears  date  on  the  8tb  day  of 
Jane,  1850,  and  in  the  case  of  Breckenridgea 
V.  Todd,  3  T.  B.  Mon.  52,  it  is  held  that  the 
date  of  a  deed  is  presumed  to  be  the  time  of 
its  delivery.  See,  also,  Renick  v.  Luding- 
ton,  20  W.  Va.  512,  567.  As  the  law  then 
was  at  the  time  of  the  execution  knd  delivery 
of  said  deed,  and  as  it  remained  until  the  Ist 
day  of  July,  1850.  when  the  Code  of  1849 
took  effect,  an  estate  given  to  a  wife  and 
husband  was  not  a  joint  tenancy  in  such  an 
estate.  Each  party  took  the  entirety,  and 
the  survivor  took  the  whole.  See  the  case 
of  Thornton  v.  Thornton,  3  Rand.  (Va.)  179. 
As  to  the  deed  from  said  Thomas  Corder  to 
bis  wife,  while  inoperative  and  void  at  law, 
it  was  nevertheless  valid  in  equity  and  con- 
ferred upon  said  Elizabeth  Corder  a  good  and 
equitable  estate,  which  in  all  cases  could  be 
enforced  against  the  husband  by  a  court  of 
equity.  See  McKenzie  v.  Railroad  Co.,  27 
W.  Va.  306.  And  such  would  be  the  effect  of 
said  deed,  if  free  from  fraud  and  valid  in  oth- 
er respects. 

Again,  as  to  the  character  of  the  title  ac- 
quired by  husband  and  wife  where  a  deed 
was  made  to  them,  as  in  this  case.  In  the 
opinion  rendered  by  the  court  in  Bank  v. 
Gregory,  49  Barb.  155,  Johnson,  J.,  says: 
"To  my  mind  it  is  a  very  clear  proposition 
that  our  recent  statutes  for  the  better  pro- 
tection of  the  separate  property  of  married 


women  have  no  relation  to  or  effect  upon 
real  estate  conveyed  to  husband  and  wife 
jointly.  This  was  so  held  by  Sutherland, 
J.,  at  special  terra,  in  Goelet  v.  Oori,  31 
Barb.  314.  In  such  a  case  the  wife  has  no 
separate  estate,  but  is  seised  with  the  hus- 
band of  the  entirety,  neither  having  any  sep- 
arate or  severable  part  or  portion,  but  the 
two,  as  one  in  law,  holding  the  entire  estate. 
They  hold  thus,  not  as  joint  tenants  or  as 
tenants  in  common,  but  aa  tenants  by  entire- 
ties; and  the  same  mode  of  conveyance 
which  would  make  two  other  persons  joint 
tenants  will  make  the  husband  and  wifu 
tenants  of  the  entirety," — referring  to  Jack- 
son v.  Stevens,  16  Johns.  110;  Rogers  v. 
Benson,  5  Johns.  Cb.  431;  and  also  to  2 
Kent,  Comm.  132,  where  it  is  said:  "If  an 
estate  in  land  be  given  to  tlie  husband  and 
wife,  or  a  joint  purchase  be  made  by  them 
during  coverture,  they  are  not  properly  joint 
tenants,  nor  tenants  in  common,  for  they 
are  but  one  person  in  law,  and  cannot  take 
by  moieties.  They  are  both  seised  of  the 
entirety,  and  neither  can  sell  without  the 
consent  of  the  other,  and  the  survivor  takes 
the  whole."  In  1  Bisli.  Mar.  Worn.,  un- 
der the  head  of  estates  by  entireties,  (sec- 
tion 621,)  the  author  says:  "If  the  hus- 
band undertakes  to  aliene  the  estate,  it  is 
nugatory  as  against  the  wife,  who  may  enter 
as  survivor  on  his  death."  The  books  con- 
tain plenty  of  expressions  from  which  it 
would  even  seem  further  to  follow  that  the 
sole  conveyance  of  the  husband,  whether  in 
terms  broad  or  narrow,  carries  with  it  no  es- 
tate, and  is  a  mere  nullity,  not  only  as  against 
the  wife  who  did  not  join  in  it,  but  also  as 
against  himself.  In  section  622,  in  speaking 
of  the  liability  of  such  estate  for  the  hus- 
band's debts,  the  author  says:  "For  the 
same  reason  that  the  husband's  life  interest 
in  the  estate  under  consideration  may  be  con- 
veyed by  his  deed,  it  may  also  in  just  princi- 
ple be  seized  by  his  creditor  for  his  debt. 
There  are  some  ddubts  and  contradictions 
in  the  books  on  this  point,  but  such  is  be- 
lieved to  be  the  more  prevailing  doctrine  on 
authority.  And  it  has  been  held  that  in  such 
a  case  the  sale  of  the  buslmnd's  interest  for 
his  debt  takes  from  him  all  his  estate,  what- 
ever it  may  be,  in  the  land."  Now,  then,  if 
these  authorities  propound  correctly  the  law 
upon  the  subject  under  discussion,  as  it  ex- 
isted previous  to  July,  1850,  the  commission- 
er manifestly  erred  when  he  reported  that 
the  defendant  Thomas  Corder  was  the 
owner  of  a  moiety  of  168|  acres  conveyed  to 
him  and  Elizabeth  Corder,  his  wife,  and  her 
heirs,  by  Peter  Zinn.  Said  Thomas  Corder 
is  entitled  to  a  life-estate  in  said  land,  and, 
in  the  event  of  surviving  his  said  wife,  to 
the  entire  estate,  but,  in  the  event  she  sur- 
vives him,  the  estate  would  go  to  her. 
Whatever  estate,  then,  the  said  Thomas  Cor- 
der may  eventually  have  in  said  168]^acre 
tract  of  land,  be  surely  did  not  own  an  undi- 
vided half  of  said  land  in  fee-simple,  as  the 
plaintiff  claims  in  his  bill  he  owned,  and  as 
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a  commissioner  found  in  his  report  he 
owned,  and  I  am  of  opinion  that  the  court 
erred  in  confirming  said  report  and  directing 
a  sale  of  the  interest  so  ascertained  in  satis- 
faction of  the  piaintiff' s  claim. 

Tlie  appellants  assign  as  an  additional  er- 
-or  that  "the  court  erretl  in  not  directing  an 
nquii  y  as  to  the  lands  of  the  co-surety  Doug- 
,as,  attached  in  the  cause,"  but,  so  far  as  ap- 
pears from  the  allegations  of  the  bill  or  the 
statements  of  the  answers,  no  claim  is  made 
that  said  Douglas  had  or  owned  any  land; 
neither  does  it  appear  from  the  allegations 
it  the  bill  that  the  attachment  was  levied 
upon  any  other  lands  tlian  those  of  Thomas 
Corder.  and,  under  this  state  of  pleadings 
and  circumstances,  I  do  not  regard  it  as  er- 
ror in  the  court  not  to  direct  an  inquiry  as 
to  the  lands  of  said  Douglas.  But,  on  ac- 
count of  the  errors  bereinhiifore  mentioned,  I 
am  of  opinion  to  reverse  the  decree  com- 
plained of  in  this  cause,  and  the  same  is  re- 
manded to  the  circuit  court  of  Barbour  coun- 
ty for  further  proceedings  to  l>e  had  therein, 
and  the  appellee  must  pay  the  cost?  of  this 
appeal. 

Sktber,  P  ,  and  Brannon,  J.,  concurred. 
Gbe£N,  J.,  absent. 


(32  w.  v».  ni)  

BTTSHOMa  0.  Regtob. 

ISupreme  Cmat  of  Avpeals  of  West  Virginia. 
March  i,  1889.) 

H0SBASD  Airo  WiFK— EjEOTMmrr— Equmr. 

1.  A  wife  living  with  her  husband  on  land,  and 
oWming  the  land  as  her  separate  estate,  under  a 
right  derived  from  a  person  other  than  her  hus- 
band, prior  to  oommencement  of  the  action,  cannot 
be  turned  out  of  possession  by  a  writ  of  possession 
tn  an  action  of  ejectment  against  her  huslMind  to 
which  she  was  not  a  party.  In  suoh  case  she  is, 
as  to  her  claim,  a  person  distinot  from  her  hus- 
band, and  must  be  made  a  party  to  the  action,  like 
any  other  person,  in  order  to  bind  her  by  the  Judg- 
ment. 

2.  In  suoh  a  case  equity  has  jurisdiction  by  in- 
{unction  to'  restrain  the  execution  of  the  wilt  of 
possession  as  to  her.  The  parties  will  be  left 
without  prejudice  from  the  decree  to  test  their  ti- 
tles at  law. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Wood  county. 
R.  Heber  Smith,  for  appellant    John  A. 
Hutchinson,  for  appellee. 

Branmon,  J.  In  July.  1882,  Enoch  Rec- 
tor brought  an  action  of  ejectment  in  the  cir- 
cuit court  of  Wood  county  against  Daniel 
Bushong  and  O.  M.  Bushong,  for  100  acres 
and  31  poles  of  land,  and  in  November, 
1883,  recovered  judgment  and  issued  a  writ 
of  possession,  when  Elizabeth  Bushong  ob- 
tained an  injunction  against  tlie  enforcement 
of  the  writ  as  to  her.  Rector  answered  the 
bill,  denying  plaintiff's  right,  and  deposi- 
tions of  numerous  witnesses  were  taken,  and 
the  court  dissolved  the  injunction  and  dis- 
missed the  bill,  reserving  right  to  Elizabeth 
Bushong  to  defend  or  prosecute  any  right  or 
claim  she  might  have  relative  to  the  land  in 
iny  proceedings  at  law.  The  record  shows 
v.9s.E.no.4 — l."? 


that  by  deed  of  May  21, 1880,  one  Peter  Cur- 
ry conveyed  the  land  to  Eliziibeth  Busltong, 
who  is  the  wife  of  O.  M.  iiushong.  which 
deed  was  recorded  .June  3,  1881;  and  it  also 
shows  a  deed  dated  February  16,  1874,  re- 
corded April  25,  1882.  from  Daniel  Bushong 
to  Rector.  Daniel  Bushong  was  in  posses- 
sion, though  not  under  any  title,  so  far  as  ap- 
pears, eight  years  before  he  made  the  deed  to 
Rector,  in  1874.  The  land  had  belonged  to 
an  oil  company,'  which  suspended  operations 
and  abandoned  the  land,  and  Bushong  simply 
took  possession  of  it  as  if  without  an  owner 
Rector  was  owner  of  $2,000  stock  in  the  oi. 
company,  and  set  up  a  claim  to  the  land  on 
that  account,  and  sought  possession  in  order 
to  thereby  obtain  title,  as  he  says.  Upon  his 
conveyance  to  Rector,  Daniel  Bushong  took 
a  lease  for  one  year  in  writing  from  Rector, 
and  continued  in  possession  under  a  verltal 
arrangement  afterwards.  He  was  to  pay 
taxes,  and  did  so  for  Bve  years,  (1867  to 
1871,)  and  handed  over  to  Rector  the  tax-re- 
ceipte,  which  he  files  in  the  name  of  J.  8. 
Hoffman  for  part  of  the  time,  and  Imperial 
&  Kanawha  Oil  Company  for  part  of  the  time. 
0.  M.  Bushong  is  a  son  of  Daniel,  and  was 
living  with  bis  father  on  the  land  when  he 
married  the  plaintiff,  Elizabeth  Bushong, 
and  he  states  that  he  and  his  wife  lived  there 
from  1869.  He  states  that  Daniel  turned 
over  the  possession  to  his  wife  and  himself 
in  1870,  in  consideration  that  they  were  to 
support  Daniel  and  his  wife.,  Elizabeth 
Bushong  in  one  deposition  states  that  she 
had  been  in  possession  since  1870,  and,  when 
asked  who  put  her  in  possession,  answered 
that  Daniel  Bushong  did,  under  agreement 
by  her  to  keep  him  and  his  wife;  and  in  an- 
other deposition  stated  that  Peter  Curry  put 
her  in  possession,  and  also  that  Daniel  Bush- 
ong put  her  in  possession,  in  considera- 
tion that  she  would  keep  him  and  his  wif« 
during  life,  and  that  under  her  agreement 
she  had  kept  Daniel  until  his  death,  and  was 
still  keeping  his  wife.  The  evidence  shows 
that  O.  M.  Bushong  recognized  himself  as  a 
tenant  of  Rector,  though  later  he  repudiated 
it  to  Rector,  and  then  he  sued.  Elizabeth 
Bushong  appeals  here  for  relief  against  the 
decree  of  the  circuit  court. 

The  plaintiff  complains  that  she  is  to  be 
turned  out  of  house  and  home  by  a  writ  of  pos- 
session upon  a  judgment  in  ejectment  to  which 
slie  was  not  a  party.  Herman  on  Executions, 
530,  says:  "Under  this  writ  it  is  the  duty  of 
the  sheriff  to  remove  all  persons  from  the 
premises  described  in  the  writ,  and  all  goods 
and  property  that  may  be  thereon.  The 
plaintiff  must  be  put  into  full  and  complete 
possession  of  the  premises. "  Properly  un- 
derstood, this  is  good  law,  but  we  must  not 
be  misled  by  its  generality.  The  writ  is  only 
to  execute  the  judgment,  and  can  go  no  fur- 
ther  than  the  judgment,  and  this  statement 
must  be  taken  subject  to  the  general  rule  that 
a  judgment  does  not  bind  strangers  to  it. 
Freeman  on  Executions,  g  475,  lays  down 
the  law  thus:  "The  defendant  and  ail  the 
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members  of  bis  family,  together  with  his 
servants,  employes,  and  his  tenants  at  suf- 
ferance, may  ba  removed  from  the  premises 
in  executing  a  writ  of  possession.  It  has 
even  been  held  that  the  defendant's  wife 
must  be  removed,  although  she  was  not  a  party 
to  tlie  suit,  and  claimed  the  premises  as  ber 
separate  estate.  Notwithstanding  this  de- 
cision, we  doubt  whether  a  wife,  or  any  other 
memb(Br  of  the  defendant's  family  not  a  party 
to  the  suit,  can  lawfully  be  dispossessed  of 
his  or  her  separate  estate,  unless  possession 
was  acquired  by  them  after  the  institntion 
of  the  action.  No  person  in  possession  of 
the  premises,  claiming  title  thereto  at  the 
commencement  of  the  action,  can  be  dispos- 
sessed unless  he  Was  made  a  party  to  the 
suit,  80  as  to  be  bound  by  the  judgment;  nor 
can  the  tenants  or  agents  of  such  person  be 
lawfully  removed,  although  their  entry  was 
subsequent  to  the  institution  of  the  action. 
On  the  other  hand,  all  persons  acquiring  pos- 
isession  from  and  under  the  defendant  or  de- 
fendants, during  the  pendency  of  the  action, 
whether  as  vendees,  lessees,  or  otherwise,  are 
bound  by  the  judgment,  and  should  be  re- 
moved under  the  writ.  Persons  acquiring 
possession  of  the  defendant  prior  to  the  suit 
cannot  be  dispossessed,  unless  they  were 
made  parties  defendant.  All  persons  enter- 
ing upon  the  possession  of  the  property  pen- 
dente lite  are  presumed  to  have  entered  un- 
der the  defendant,  and  prima  facie  are  liable 
to  be  turned  out  by  the  writ.  It  is  obvious 
that  the  temptation  to  render  the  plaintiff's 
action  fruitless,  by  turning  over  the  posses- 
sion to  one  not  a  party  to  the  salt,  is  very 
great.  All  courts  will  exercise  great  caution 
in  considering  the  right  of  a  person  to  retain 
possession  after  the  judgment,  when  it  is 
clear  that  he  entered  pendente  lite.  His 
right  will  always  be  denied,  unless  it  is 
clear  that  be  did  not  enter  under  the  defend- 
ant, nor  by  any  collusion  with  him.  Mere 
tricks  and  devises  to  rob  the  plaintiff  of  the 
result  of  his  litigation  will  not  be  encour- 
aged. But,  if  it  clearly  appears  that  any  per- 
son has  entered  subsequently  to  the  institu- 
tion of  the  writ,  not  under  the  defendant, 
but  in  bis  own  right,  claiming  adversely  to 
the  defendant,  then  the  officer  cannot  law- 
fully dispossess  such  person."  Section  85, 
0.  90,  Code  1887,  provides  that  a  judgment  in 
ejectment  "shall  be  conclusive,  as  to  the  right 
of  possession  established  in  such  action,  npon 
the  party  against  whom  it  is  rendered,  and 
against  all  persons  claiming  from,  through, 
or  under  such  party  by  title  accruing  after 
the  commencement  of  such  action. "  It  does 
not  affect  p>ersons  not  parties,  claiming  by 
title  existing  before  the  action,  nor  any  one 
not  claiming  by,  through,  or  under  the  de- 
fendant, ii  stranger  in  title  to  the  defendant 
in  the  action.  Law  and  reason  and  justice 
declare  this.  And  a  wife  is  as  to  ber  sepa- 
rate estate  a  stranger  to  her  husband, — a 
wholly  distinct  person.  Our  statute  giving 
her  capacity  to  take  and  hold  property  as  her 
separate  estate  as  if  she  were  a  single  woman 


has,  as  to  such  property,  dissolved  the  unity 
of  person  of  man  and  wife  which  existed  at 
the  common  law.  Code,  §  8,  c.  66.  Now, 
suppose  Elizabeth  Busliong  as  in  possession 
under  a  contract  witli  Daniel  Bushong.  That 
contract,  though  with  a  defendant,  was  long 
before  the  commencement  of  the  action,  and 
her  riglit  to  possession  under  it  could  not  be 
affected  by  the  action  under  the  law  above 
given.  Then,  suppose  her  in  possession  un- 
der her  deed  from  Curry.  Her  title  under  it 
was  both  before  the  commencement  of  the 
action,  and  not  under  a  defendant,  but  by  » 
distinct  claim,  and  it  could  not  be  affected 
by  the  action.  Before  the  suit  she  is  living 
on  the  land,  with  her  deed  in  her  pocket,  con- 
ferring a  separate  estate,  or  a  claim  thereto; 
and  the  fact  that  she  was  living  with  bar 
husband,  though  he  were  Rector's  tenant* 
would  not  render  her  any  the  less  in  the  pos- 
session for  the  purposes  of  this  case;  her  pos- 
session was  sufficiently  actual  to  protect  it 
from  ouster  by  the  writ.  If  a  son  had  had  a 
title  to  the  land,  distinct  from  bis  father, 
could  he  have  been  thrown  oat  under  the 
judgment  to  which  he  was  no  party?  No 
more  could  the  wife,  for  as  to  her  separnte 
estate  she  was  just  as  distinct  a  person  as 
the  son.  The  Pennsylvania  case  (Johnson 
V.  FuUerton,  44  Pa.  St.  466)  criticised  above 
by  Freeman  is  not  supported  by  other  cases, 
and  is  illogical,  in  view  of  the  entire  separa- 
tion of  the  wife  from  the  husband  as  to  sep- 
arate estate. 

Before  binding  her  by  a  judgment,  she 
ought  to  have  an  opportunity  to  defend  ber 
property,  and  be  given  a  day  in  court,  and 
ought  not  to  be  precluded  on  the  ground  tak- 
en by  the  Pennsylvania  case,  that  her  hus- 
band should  have  defended  on  her  riglit. 
And  it  is  not  consonant  with  the  principles 
stated  by  Judge  "Woods in  Hughes  v.  Mount, 
23  W.  Va.  130,  which,  I  think,  substantially 
rule  this  case.  In  that  case  Mount  and  his 
wife  lived  on  the  land,  he  as  tenant  of 
Hughes  and  Murphy,  she  having  deeds  from 
other  parties.  Hutthes  and  Murphy  recov- 
ered against  the  busbitnd  a  judgment  in  un- 
lawful detainer,  and  under  a  writ  of  posses- 
sion in  it  turned  husband  and  wife  out.  She, 
finding  no  one  in  the  house,  re-entered  into 
possession,  and  was  sued  in  unlawful  entry 
and  detainer.  Judge  Woods  says  that  the 
possession  of  the  plaintiffs  assumed  that  the 
wife  re-entered  unlawfully  and  forceably,  and 
that  before  the  writ  was  executed  possession 
was  not  in  the  defendant,  but  in  her  bus- 
band,  and  that  by  executing  the  writ  against 
him  the  possession  of  the  wife,  it  any  she 
had,  was  divested  and  transferred  to  the 
plaintiff.  This  assumption  he  did  not  sus^ 
tain.  He  said  the  questions  whether  she  bad 
ii  separate  estate,  and  was  entitled  to  the  pos- 
session, were  questions  to  be  considered  (in 
the  second  action  of  unlawful  entry,  as  I  un- 
derstand it)  in  determining  whether  the 
writ,  and  all  proceedings  under  it,  were  not, 
HS  to  her,  mere  nullities,  and  whether  the  act 
of  dispossessing  her  husband  was  not,  as  to 
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her,  mere  lawlessness,  not  depriving  lier  of 
her  right  to  reclaim  her  property  by  the  right 
of  lawful  re-entry.  He  further  said:  "If,  as 
the  defendant  claims,  it  be  true  thattiie  land 
belonged  to  her  In  fee-simple  as  lier  separate 
estate,  then  said  B.  F.  Mount  had  no  interest 
therein,  and  the  plaintiffs  by  the  deed  from 
Commissioner  Sands  acquired  no  title  there- 
to. If  said  land,  at  the  time  of  said  sale  un- 
der said  decree  to  plaintiflPs,  so  belonged  to 
defendant,  B.F.  Mount  could  neither  sell  nor 
lease  the  same,  or  do  any  other  act  to  deprive 
ber  of  the  posseesion  and  enjoyment  of  said 
land  without  her  consent.  If,  under  suchar- 
onmstances,  her  husband  nndertook  to  lease 
her  land  from  a  stranger,  he  could  acquire 
no  possession  by  tlie  lease,  nor  conld  be,  at 
the  expiration  of  his  lease,  surrender  to  his 
pretended  landlord  a  possession  which  he  has 
never  acquired,  nor  could  the  landlord  recov- 
er from  him  a  possession  he  never  Iiad,  and 
which  he  never  transferred  to  his  tenant. 
TVIiether  such  a  state  of  facts  exists  or  not 
are  questions  of  title  to  be  determined  at  the 
trial.  It  is  true  that  if  a  husband  should  un- 
dertake to  lease  a  wife's  land  from  a  stranger, 
that  he  could  not  resist  his  landlord's  action, 
but  it  wUl  scarcely  be  contended  that  the 
Judgment  recovered  against  him  could  be  sat- 
isfied out  of  his  wife's  land,  or  that  it  could 
confer  upon  him  any  right  to  the  possession 
thereof."  So  I  hold  that  whether  Mrs.  Bush- 
ong's  title  was  good  or  bad,  whether  it  was 
better  or  worse  than  Rector's,  wliether  be  or 
she  was  entitled  to  the  sole  possession,  are 
questions  to  be  tried  in  a  proper  proceeding, 
and  ber  right  and  her  actual  possession  are 
not  to  be  dissipated  by  a  writ  of  possession 
against  another,  an  absolute  nullity  as  to  her, 
but  she  is  entitled  to  a  day  in  court  to  have 
her  rights  weighed  in  the  balance  of  the  law, 
and  passed  on  by  dne  process  of  law  by  trial 
and  judgment  The  law  gives  her  an  advan- 
tage in  an  action  of  ejectment  as  one  in  pos- 
session which  she  can  only  lose  by  due  legal 
process.  Sector  mast  bring  an  action  against 
her,  she  being  in  possession. 

Appellees'  counsel  urges  that  the  appel- 
lant's deed  from  Curry  is  trumped  up  with 
fraudulent  Intent,  as  the  work  of  a  conspira* 
cy  to  defeat  the  plaintiff's  action.  The  an- 
swer is  that  before  the  action  I)egan  she  was 
on  the  land  by  a  deed  dated,  acknowledged, 
and  recorded  before  the  action.  If  it  had  been 
executed  after  the  action  began,  there  might 
be  force  in  the  claim  that  it  was  born  but  to 
defeat  the  fruit  of  the  action, — we  might 
consider  whether  such  was  its  purpose;  but 
I  fail  to  see  how  we  ran  consider  this  matter, 
■eeing  that  her  possession  and  claim,  be  it 
good  or  bad,  existeil  hetore  the  action.  How 
can  it  be  said  it  was  originated  to  defeat  an 
action  not  in  being?  I  quote  at  this  point 
Freeman's  text:  "No  person  in  possession, 
dairoing  title  at  the  commencement  of  the 
action,  can  be  dispossessed  unless  made  a 
party  to  the  suit. "  If  next  it  be  said  that  the 
plaintiff's  claim  was  conceived  In  fraud,  to 
Uofcat,  not  the  action  of  Rector,  but  his  title. 


and  to  secure  the  land  from  one  who  had  no 
title,  Curry,  (but  what  his  right  was  does  not 
appe!ir,)I  re.spond,  that  is  a  question,  what- 
ever be  the  eifect  of  it,  if  true,  to  be  deter- 
mined in  a  suit  to  which  plaintiff  and  defend- 
ant  are  parties.  Thereiii  the  rights  of  the' 
parties  may  be  heard.  This  is  but  an  injunc- 
tion obtained  by  a  wife  to  save  her  from  ex- 
pulsion from  her  home  under  a  writ  of  pos- 
session against  her  husband,  in  an  action  to 
which  she  was  not  a  party,  she  not  being 
therein  simply  and  only  as  a  wife,  but  having 
a  claim  to  the  land  independent  of  her  hus- 
band ;  and  we  hold  with  ber  on  the  fact  that 
she  was  no  party  to  the  action,  leaving  the 
titles  of  plaintiff  and  defendant  to  be  litigated 
in  another  proceeding,  without  prejudio* 
from  the  court's  decree  in  this  case. 

I  do  not  see  that  the  principle  of  estoppel 
urged  by  appellee,  by  which  a  tenant  and 
those  claiming  under  him  are  hindered  from 
denying  the  landlord's  title,  as  expounded  ia 
£meri(£  v.  Tavener,  9  6rat.  2B0,  applies  to 
this  case.'  Tavener  leased  land  to  Emerlck, 
and  afterwards  Emerick  conv^ed  a  portion 
to  Alton.  It  was  held  that,  in  an  action  by 
Tavener  against  Emerick  and  Alton,  that 
not  only  was  Emerick  estopped  from  setting 
up  title  against  Tavener  until  he  restored 
possession  or  disclaimed  to  hold  as  tenant, 
and  brought  home  to  Tavener  notice  of  bis 
disclaimer,  but,  further,  that  Alton,  by  en- 
tering as  purchaser  from  Emerick,  became 
subject  to  the  same  relations  held  by  Emerick 
to  Tavener,  and  neither  could  set  up  adverse 
title.  But  there  Alton  entered  under  a  con- 
veyance from  the  tenant,  claimed  under  him; 
here  Mrs.  Bushong  claims  under,  not  ber  hus- 
band, but  Curry.  As  far  as  her  claiming 
under  Daniel  Bushong  is  concerned,  so  far 
as  the  evidence  shows,  the  date  of  his  giving 
her,  or  her  and  lier  husband,  ( whichever  it  l)e,) 
the  possession,  under  agreement  to  keep 
Daniel  and  his  wife,  was  in  1870,  and  Daniel 
did  not  become  Rector's  tenant  till  1874,  and 
her  right  and  possession  under  Daniel  as  it 
existed  before  his  lease  of  Rector  would  re- 
main BO  after  that  lease,  and  not  fall  under 
the  principle  of  Emerick  v,  Tavener,  be- 
cause earlier  in  date,  and  ber  continuing 
there  afterwards  conld  not  change  the  Btat« 
of  things  existing  before;  and,  moreover,  her 
presence  on  the  land  as  the  wife  of  O.  M. 
Bushong,  living  with  Daniel,  the  father, 
would  not  make  her  a  subtenant,  or  bold  a 
condition  which  would  forbid  her  from  ac- 
quiring from  another  a  hostile  title,  her  pres- 
ence there  being  attribnbible  to  her  duty  of 
residing  with  her  husband.  It  would  make 
her  a  member  of  his  family,  and  liable  to  go 
off  under  the  writ,  if  she  were  no  more  than 
a  member  of  the  family,  and  bad  no  separate 
claim,  but  would  not  establish  a  relation  of 
landlord  and  tenant.  The  case  dted  by  ap- 
pellee's counsel  (Higginbotham  v.  Higgin- 
botham,  10  B.  Mon.  369)  does  not  apply. 
Sally  Clarke,  as  the  judge  there  says,  merely 
resided  with  the  defendant,  by  his  permission, 
without  any  interest  in  or  title  to  tlie  prem- 
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ises,— 8  part  of  his  family,— and  as  such  the 
writ  authorized  tlte  slieriff  to  turn  tier  out. 
Mattox  V.  Helm.  5  I.itt.  186.  does  not  apply, 
because  the  parties  there  in  question  (>ntered 
without  title  under  Elliott,  the  defendant, 
and  the  court  said  they  were  mere  tenants  at 
will  under  Elliott,  having  no  fixed  right  or 
term,  and  were  liable  to  go  out,  no  matter 
when  they  entered.  This  is  consistent  with 
the  rule  as  stated  by  Freeman,  that  a  writ  of 
possession  would  turn  out  mere  tenants  by 
sufferance  of  the  defendant  in  the  writ.  Sin- 
clair V.  Worthy,  84  Amer.  Dec.  357,  was  a 
mere  refusal  of  the  court  to  stay  a  writ  of 
possession  on  the  suggestion  that  title  was  in 
some  one  else.  It  does  not  apply  here.  That 
an  injunction  will  lie  to  enjoin  expulsion 
from  one's  home  under  a  writ  of  possession 
against  one  not  a  party  to  it  is.  we  think, 
dear.  Goodnough  v.  Sheppard,  28  HI.  81; 
Stewart  v.  Lavender,  80  Ark.  594;  Herm. 
Ex'ns,  615.  The  decree  of  the  circuit  court 
is  reversed,  and  the  injunction  as  prayed  for 
in  the  bill  is  to  be  perpetuated,  with  costs  to 
Elizabeth  Bushong  in  both  courts,  without 
prejudice  from  this  decree  to  the  parties  from 
asserting  any  title  to  the  land  they  may  have 
in  any  other  suit. 

Snyder,  P.,  and  English,  J.,  concurred. 
Obeen,  J.,  absent. 


(32  w.  v«.  at)  

Davis  t>.  Town  of  Point  Pleasant. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
March  4, 1889.) 

Towns— CoBFOBATB  Limits— Taxation. 

1.  It  is  not  necessary  to  the  validity  of  an  order 
made  by  ttie  circuit  oonrt,  under  chapter  47,  i  49, 
Code  1887,  approving  a  change  of  the  corporate 
limits  of  a  town,  ttiat  the  order  should  show  on  its 
face  that  the  town  contains  less  than  3,000  inhab- 
itants. 

2.  Where  a  town,  under  said  chapter  of  the  Code, 
extends  its  corporate  limits  so  aa  to  include  agri- 
cultural or  farming  lands,  and  imposes  municipal 
taxes  on  them,  though  they  are  not  laid  off  Into 
streets  and  alleys,  and  not  uiid  out  in  lota,  and  are 
not  BO  near  streets  or  alleys  as  to  be  directly  ben- 
efited by  them  or  derive  any  peculiar  benefit  from 
the  incorporation,  the  courts  cannot  affect  its  ac- 
UoB  or  prevent  such  taxation. 

(Syllabtw  by  the  Court) 

Appeal  from  circuit  court,  Mason  county. 

6unn  d-  Gibbons  and  Tomlinson  tt  Wiley, 
for  appellant.  Knight  A  Couoh  and  W.  A. 
QttarHer,  for  appellee. 

Brannon,  J.  On  6tb  of  September,  1886, 
the  circuit  court  of  Mason  county  made  the 
following  order:  "Bx  parte  Town  of  Point 
Pleasant,  in  Mason  county.  This  day  came 
the  town  of  Point  Pleasant,  in  Mason  coun- 
ty, by  D.  W.  Polsley,  its  attorney,  and  filed 
a  certificate  of  the  council  of  said  town, 
showing  that  a  change  had  been  made  in  the 
manner  required  by  law  in  the  corporate  lim- 
its thereof,  and  that  by  such  change  the  said 
corporate  limits  iire  as  follows:  Beginning," 
etc.  "It  is  thereforeordered  that  said  change 
in  said  corporate  limits  be,  and  the  same  is 
hereby,  approved  and  confirmed;  and  the 


clerk  of  this  CQuit  is  ordered  to  deliver  to  the 
said  council  a  ceitifled  copy  of  this  order  sis 
soon  as  practicable  after  the  rising  of  this 
couit."  In  September,  1887,  William  E. 
Davis  filed  a  bill  in  the  circuit  court  of  Ma- 
son county,  setting  forth  that  the  town  of 
Point  Pl^sant  was  incorporated  by  an  act  of 
the  general  assembly  of  Virginia  passed  19tb 
December,  1794,  with  certain  given  bounds, 
which  remained  the  same  until  the  order  of 
the  circuit  court  above  given,  and  that  the 
plaintiff  was  owner  of  a  tract  of  260  acres  of 
farming  land  above  said  town;  that  between 
this  farm  and  the  town  are  the  large  farm  of 
Charles  Waggener  and  the  large  farm  of 
Henry.  J.  Fisher;  that  there  was  not,  prior 
to  6th  September,  1886,  and  was  not  at  the 
filing  of  the  bill,  any  house  or  other  build- 
ing on  plaintiffs  land,  nor  did  any  person 
live  on  it;  that  there  were  no  streets,  roads, 
or  alleys  from  said  tract  of  land  to  said  town 
or  elsewhere,  except  the  old  county  road  up 
the  Kanawha  river,  and  the  Clarksburg  road, 
which  runs  through  plaintiff's  farm  about 
100  yards;  that  no  portion  of  said  tract  has 
ever  been  laid  off  or  offered  for  siil-  as  town 
lots,  and  there  were  no  streets  or  alleys 
through  said  land,  but  the  Siime  was  fenced 
and  used  purely  as  a  farm.  The  bill  further 
stated  that  the  farms  of  Fisher  and  Waggener 
were  practically  in  the  s&me  condition,  ex- 
cept that  there  was  a  dwelling  on  each,  and 
the  farm  of  Waggener  was  occupied  by  Wag- 
gener and  family,  and  the  Fisher  farm  by  a 
tenant,  and  that  neither  of  them  had  ever 
been  laid  off  into  lots,  streets,  or  alleys,  or 
offered  for  sale  in  such  divisions ;  that  by  the 
judgment  and  order  of  said  circuit  court  at 
the  instance  of  said  town,  on  the  6th  of  Sep- 
tember, 1886,  the  boundaries  of  said  town 
were  extended  so  as  to  include  the  Fisher 
farm,  the  Waggener  farm,  the  MacCulloch 
farm,  and  the  farm  of  the  plaintiff,  and  also 
a  large  number  of  acres  of  mountain  land, 
some  farming  land  above  the  old  town  on 
the  Ohio  river,  and  the  banks  and  bed  and 
running  stream  of  tlie  Ohio  river  fronting 
the  new  and  old  town  boundary,  and  one- 
half  of  80  much  of  the  Kanawha  river  as 
fronts  the  new  and  old  boundary;  that  the 

present  boundary  would  contain acres, 

capable  of  containing  a  city  population  of 
150,000;  that  Point  Pleasant  had  been  incor- 
porated since  1794;  that  its  population  by  the 
last  census  was  1,086,  and  in  1870,  773.  The 
bill  then  alleged  that  the  object  and  intent  of 
the  authorities  of  said  town  in  so  enlarging 
its  boundaries,  and  including  farms,  moun- 
tains, and  rivers  upon  which  there  were  no 
population  or  town  lots,  or  streets  or  alleys, 
was  to  embrace  property  and  lands  formerly 
outside  the  corporate  limits,  and  to  tax  theui 
fur  the  purpose  of  improving  property  inside 
the  town,  without  rendering  any  service  or 
benefit  to  the  new  subjects  of  taxation;  that 
the  town  had  never  made  any  effort  to  ac- 
quire streets  or  alleys  over  or  through  the 
plaintiff's  farm,  or  the  Waggener,  Fisher,  or 
MacCulloch  farms;  that  said  town  had  levied 
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tor  the  year  1887  a  tax  of  9181.50  on  plain- 
tiff's farm,  and  placed  the  same  in  the  bHnd.s 
of  its  officer  for  collection.  The  bill  charged 
that  the  act  of  the  town  council  in  so  enlarge 
ing  its  boundaries  for  the  purpose  of  tiixing 
said  farms,  rivers,  and  mounttdns  as  town 
property  was  fraudulent  and  void.  Also  that 
it  was  ultra  vires  for  the  town,  even  if  the 
extension  be  lawful,  to  impose  taxes  on  his 
land  until  it  acquired  streets  and  alleys  lead- 
ing from  the  old  town  to  the  plaintiff's  farm, 
and  until  it  acquired  streets  and  alleys 
through  his  farm,  and  worked  and  repaired 
the  same,  and  until  the  blessings  and  ben- 
efits of  the  town  government  should  be  ex- 
tended over  said  lands;  and  that  the  order  of 
the  circuit  court  enlarging  it  was  null  and 
void.  The  prayer  of  the  bill  was  that  the 
town  be  enjoined  from  collecting  any  tax  on 
plaintiff's  farm,  and  that  the  order  of  the 
court  enlarging  the  town  boundaries  be  va- 
cated as  illtgal  and  void.  An  injunction 
was  granted.  Plaintiff  filed  an  amended  bill, 
which  seems  to  be  unnecessary,  as  alleging 
mere  matter  of  law  or  argument.  It  alleges 
that  the  power  to  create,  alter,  or  amend  the 
charter  of  a  municipal  corporation  is  a  high 
prerogative  act  of  sovereignty;  that  by  the 
constitution  of  this  state  the  power  to  do  so 
is  vested  in  the  legislature,  except  chartei-s 
of  a  town  less  tban  2,000  population,  in 
which  case  the  power  is  vested  in  the  circuit 
court,  and,  if  the  town  have  more  than  2,000 
inhabitants,  the  court  would  have  no  juris- 
diction; and  that,  to  render  the  judgment 
and  order  of  ttie  circuit  court  valid,  there 
must  be  a  judicial  finding  on  the  face  of  the 
order  that  the  village  has  less  than  2,000  in- 
habitants, and  in  its  absence  the  order  is  on 
its  face  void ;  and  charged  that  this  order  was 
void. 

After  an  order  of  the  court  overruling  a 
motion  to  dissolve  the  injunction,  the  town 
filed  its  answer.  This  answer  admitted  the 
facts  alleged  in  the  bill,  except  that  it  denied 
"that  there  was  not  prior  to  that  date,  and  is 
not  now,  any  house  or  building  on  said  land, 
nor  did  nor  does  any  person  live  upon  said 
land;"  and  averred  that  at  the  date  of  the 
order  of  extension,  and  for  years  before,  there 
was  one  small  dwelling  in  which  a  family 
resided  on  plaintiff's  land.  It  admitted  that 
it  was  true  that  there  were  no  streets,  roads, 
or  alleys  leading  from  said  land  to  Point 
Pleasant,  or  elsewhere,  except  the  county 
road  up  Kanawha  river,  and  the  Clarksburg 
ruad.  It  denied  that  no  portion  of  said  tract 
liad  ever  been  laid  off  into  town  lots,  without 
any  specification  further  than  the  simple  de- 
nial. It  admitted  that  plaintiff's  land  is 
fenced  up  and  used  as  farming  lands,  and 
that  the  farms  of  VVaggenerand  Fisher  were 
practically  in  the  same  condition,  except  that 
tbere  were  some  15  dwelling-bouses  on  the 
south  portion  of  the  Waggener  farm,  which 
portion  is  laid  off  into  streets,  and  that  more 
than  20  families  occupy  the  buildings.  It 
averred  that  a  portion  of  the  Waggener  farm 
was  sold,  and  laid  off  into  lots,  streets,  etc.. 


and  had  been  built  upon,  and  was  then  no 
part  of  the  farm.  Il  denied  that  the  object 
of  the  extension  was  to  embrace  property  and 
lands  to  tax  them  to  improve  property  in- 
side the  town,  witliout  rendering  it  any 
benefit;  and  averred  that  since  the  exten- 
sion the  town  had  expended  $2,500  in  im- 
proving a  street  leading  to  and  through 
plaintiff's  land,  known  as  the  "Clarksburg 
Koad, "  mentioned  in  the  biU,  and  was  con- 
tracting for  improving  a  street  leading  up 
Kanawha  river,  to  and  through  plaintiff's 
land.  It  denied  that  the  town  had  never 
made  any  effort  to  acquire  streets  or  alleys 
over  orthrough  plaintiff's  land,  or  the  Fisher, 
Waggener,  or  MacCuIloch  farms,  but  that  be- 
fore the  suit  commissioners  had  been  ap- 
pointed and  had  laid  off  a  street  through  the 
Fisher  and  Waggener  lands,  to  intersect  the 
Clarksburg  road  at  or  near  plaintiffs  land, 
and  was  only  waiting  the  termination  of  the 
suit  to  open  and  construct  said  street.  It 
denied  that  the  aot  of  extension  was  fraudu- 
lent and  void,  and  that  it  was  ultra  vires  to 
assess  taxes  until  the  town  acquired  streets 
and  alleys  leading  from  the  old  town  to  plain- 
tiff's  farm.  It  denied  that  it  had  not  pursued 
the  statute,  and  that  the  order  of  extension 
was  void.  The  answer  averred  that  a  large 
portion  of  lands  taken  into  the  town  by  the 
extension  had  been  laid  off  into  streets,  and 
worked  and  improved,  and  agoodly  number  of 
lots  laid  off  had  been  sold,  and  15  new  build- 
ings erected  thereon,  and  others  being  erected. 
The  answer  states  that  there  were  but  five 
or  six  vacant  lots  within  the  old  boundary, 
and  those  not  for  sale  at  any  reasonable  price; 
and  that  the  number  of  inhabitants  taken  in 
by  the  extension  was  about  600.  It  denied 
the  legal  conclusion  of  the  amended  bill  that 
the  circuit  court  order  was  void. 

There  was  a  general  replication  to  this  an- 
swer. No  evidence  was  taken.  The  case 
was  heard  on  thebill,  the  answer,  general  rep- 
lication, and  a  renewed  motion  to  dissolve 
the  injunction,  and  a  decree  pronounced  per- 
petuating the  injunction,  and  vacating  the 
order  of  the  circuit  court  enlarging  the 
boundaries  of  the  town,  and  the  town  ap- 
peals. 

By  section  47,  c.  47,  Code,  it  is  provided 
that  no  special  act  shall  be  passed,  incor- 
porating or  amending  the  charter  of  any 
town  containing  a  population  of  less  than 
2,000.  By  section  48  it  is  provided  that  any 
five  freeholders  desiring  to  change  the  limits 
of  such  town  may  petition  the  council,  set- 
ting forth  the  change  proposed,  and  the  coun- 
cil shall  order  a  volie  as  directed  in  that  sec- 
tion, and,  when  the  result  of  the  vote  is  in 
favor  of  the  change,  the  council  shall  certify 
the  same  to  the  circuit  court,  which  sbaU 
enter  an  order  in  substance  as  provided  in 
that  section,  which  order  must  approve  and 
confirm  the  change,  and  direct  a  copy  of  the 
order  to  be  certified  to  the  council,  and  from 
the  date  of  the  order,  the  corporate  limits  of 
the  town  shall  be  as  set  forth  in  such  order. 
The  plaintiff  contends  that,  as  the  council 
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and  circuit  court  have  no  powers  under  the 
statute  to  alter  the  charter  or  limits  of  a 
town,  except  in  cases  of  towns  with  less  pop- 
ulation than  2.000,  the  order  of  the  circuit 
court  enlarging  the  bounds  of  Point  Pleasant 
is  void,  because  it  do^  not  ascertain  or  de- 
clare in  any  manner  that  the  population  was 
less  than  2,000,  that  being  a  juris<lictional 
fAet.  The  circuit  court  is  a  court  of  general 
jurisdiction,  and,  when  proceeding  in  tlie  ex- 
ercise of  its  ordinary  common-law  powers,  it 
is  presumed  to  have  jurisdiction  of  the  partic- 
ular case;  and,  if  the  contrary  be  alleged,  it 
mast  be  proven,  (Mayer  v.  Adams,  27  W. 
Va.  251;  Hall  v.  Hall,  12  W.  Va.  1.)  and 
proven  by  the  record.  (Wandling  v.  Straw, 
25  "W.  Va.  692.)  With  inferior  courts  of 
limited  jurisdiction  the  rule  ia  reversed,  and 
their  jurisdiction  must  appear  afTirmatively; 
and  in  Judge  Green's  language,  in  Mayer 
▼.  Adams,  supra:  "Even  though  a  court  be 
a  superior  court  of  general  jurisdiction,  still, 
when  the  particular  proceedings  are  not  ac- 
cording to  the  course  of  common  law,  but 
under  a  statute  giving  a  summary  remedy, 
the  record  on  its  face  should  show  generally 
that  the  particular  case  comes  within  the 
statute,  and  that  the  statute  has  been  fol- 
lowed." See  Harvey  v.  Tyler,  2  Wall.  342; 
Thatcher  v.  Powell,  6  Wheat.  119;  7  Rob. 
Pr.  16;  Pulaski  Co.  v.  Stuart,  28  Grat.  872. 
We  do  not  deny  these  principles  in  proper 
cases,  but  do  not  think  them  applicable  here. 
The  town  council,  under  the  statute,  exer- 
cised the  first  and  most  important  function 
in  the  proceeding.  Before  entertaining  the 
petition  and  ordering  a  vote  on  the  quration 
of  change  of  boundary,  it  should  have  been 
satisfied  that  the  town  contained  a  population 
of  less  than  2,000.  It  must  be  taken  that  it 
did  so.  The  act  requires  the  result  of  the 
▼ote  to  be  certified  to  the  circuit  court,  and 
without  requiring  the  court  to  make  any  in- 
quiry, give  any  notice  or  citation,  or  take  any 
further  stpps  in  the  matter,  it  declares  that 
it  "shall  thereupon  enter  an  order  in  sub- 
stance as  follows:  A  certificate  of  the  coun- 
cil of  the  city  (or  town  or  village,  as  the  case 
may  be)  of —  was  Wiis  day  filed,  show- 
ing that  a  chunge  has  been  made,  in  the 
manner  required  by  law,  in  the  corporate 
limits  thereof,  and  that  by  such  change  the 
corporate  limits  thereof  are  as  follows:  Be- 
ginning, etc.  It  is  therefore  ordered  that 
said  change  in  said  corporate  limits  be,  and 
the  same  is  hereby,  approved  and  confirmed, 
and  the  clerk  of  this  court  is  directed  to  de- 
liver to  the  said  council  a  certified  copy  of 
this  order  as  soon  as  practicable  after  the  ris- 
ing of  this  court."  The  court  is  required  to 
enter  that  order.  Nothing  further  is  required 
of  it  by  the  statute.  It  has  but  to  see  that 
the  certificate  from  the  council  is  such  as  the 
statute  requires  to  enable  it  to  embody  in  its 
order  the  matter  required  by  the  statutory 
form. '  The  specification  by  the  statute  of  a 
particular  order  embodying  particular  mat- 
ter makes  it  all  sufficient,  and  dispenses  with 
its  showing  on  the  face  of  its  order  the  pop- 


ulation of  the  town,  if  without  it  the  court 
wonld  be  required  to  do  so.  The  action  of 
the  circuit  court  is  purely  ministeriaT,  and  in 
a  line  specified  by  the  statute,  and  ex  parte, 
not  judicial  or  inter  partes. 

Has  the  town  the  right  to  tax  this  farm? 
Where  the  corporate  limits  include  rural  or 
agricultural  lands,  never  platted  Into  lots, 
not  needed  or  capable  of  use  for  town  lots, 
and  receiving  no  direct  benefits  from  the  ma- 
nicipal  goverament  or  expenditures,  ques- 
tions have  arisen  in  the  courts  as  to  the  right 
to  subject  such  lands  to  ordinary  municipal 
taxation.  The  power  to  fix  or  enlarge  the 
corporate  limits  is  not  disputed,  but  it  is  the 
power  to  require  such  lands  to  contribute  to 
the  municipal  treasury  that  has  l)een  contro- 
verted. In  Kentucky,  the  principle  has  been 
adopted  that  the  "courts  will,  in  such  cases, 
control  and  limit  the  taxing  powers  to  that 
point  or  line  where  it  eeases  to  operate  bene- 
ficially to  the  proprietor  in  a  municipal  point 
of  view."  The  general  rule  there  is  that  the 
right  to  tax  for  real  municipal  purposes  ex- 
tends  only  to  such  as  has  been  surveyed  and 
platted  into  lots,  but  the  right  to  tax  may, 
under  circumstances,  extend  to  property 
which  has  never  been  platted.  Cbeaney  v.  ■ 
Hooser,  9  B.  Mon.  330;  Sharp  v.  Donavan, 
17  B.  Mon.  177;  Covington  v.  Southgate,  15 
B.  Mon.  491.  2  DiU.  Mun.  Corp.  g  794. 
Iowa  has  followed  the  Kentucky  rule  in  sev- 
eral cases.  Morford  v.  Unger,  8  Iowa,  82; 
Butler  T.  Muscatine,  11  Iowa,  433.  These 
-cases  proceed  on  the  theory  that  no  benefit 
accrues  to  the  owner  of  the  land  from  the  cor- 
poration ;  but,  as  .Tustioe  Miller  says  in  Kel- 
ly v.  Pittsburgh,  104  U.  S.  78,  of  the  owner 
of  the  farm,  it  may  be  true  he  does  not  receive 
the  same  amount  of  benefit  from  some  or  any 
of  these  taxes  as  some  living  in  the  heiiit  of 
the  city.  It  is  probably  true  that  his  tax 
bears  an  unjust  relation  to  the  benefits  re- 
ceived. But  who  can  adjust  wltli  precise  ao- 
curacy  the  amount  which  each  individual  in 
an  organized  civil  community  shall  contribute 
to  sustain  it.  or  insure  absolute  equality  of 
burdens  and  fidrness  in  their  distribution? 
We  cannot  say  judicially  that  Kelly  received 
no  benefit  from  the  city  organization.  These 
streets,  if  they  do  not  penetrate  his  farm, 
lead  to  it;  The  schools  may  receive  his  chil- 
dren. But  it  is  plain  that  the  Kentucky  and 
Iowa  rule  is,  as  Judge  Dillon  in  Municipal 
Corporations,  §  594,  and  Judge  Cooley  in  Con- 
stitutional Limitations,  501,  remark,  arbi- 
trary, and  the  obstacles  in  the  way  of  the  prac- 
tical application  are  almost  insurmountable. 
Each  case  would  turn  on  its  own  facts,  and  be 
a  rule  only  unto  itself.  There  is  no  fixedness 
of  principle  in  it.  It  would  be  productive  of 
endless  litigation. 

It  would  run  countw  to  section  31,  c.  47, 
Code  1887,  that  the  tax  levy  shall  be  "on  all 
real  and  personal  estate  therein  (in  the  town) 
subject  to  state  and  county  taxes,"  leaving 
it  to  the  courts  to  exempt  some  property, 
while  other  property  is  taxable.  The  rule 
lias  been  repudiated  in  Mississippi,  Alartin  v. 
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DIx,  52  Mas.  53;  also  In  Maryland,  Groff  v. 
Citj,  44Md.  67:a]Bo  hj  United  States  su- 
preme court  in  Kelly  v.  Pittsburgh,  104  U. 
S.  78;  also  in  Nebraska,  Turner  v.  Althaos, 
6  Neb.  54.  1  think  it  contrary  to  the  princi- 
ple of  Powell  V.  CHty  of  Parkcrsburg,  28  W. 
Va.  698.  Thongh  in  that  case  this  particular 
question  and  the  conflicting  authorities  upon 
it  were  not  discassed,  yet  it  was  an  effort  to 
release  from  city  taxes  three  acres  of  land 
used  for  agricultural  purposes,  not  laid  oS 
into  streets  and  alleys  and  lots,  or  in  any 
manner  connected  with  city  property,  and  the 
court  held  the  broad  principle  that  the  city 
could,  under  cliapter  47  of  the  Code,  levy 
taxes  upon  all  real  and  personal  property 
within  its  corporate  linoita.  It  seems  that 
under  this  extension  Point  Pleasant  has  an 
area  of  1,228  acres.  It  seems  hard  that  the 
plaintUTs  farm,  separated  from  the  town 
proper  by  two  other  large  farms,  and  not 
likely  to  derive  any  beneilt  from  inclusion 
witliin  It,  should  pay  municipal  taxes.  Ob- 
jectionable as  is  this  practice  of  extending 
corporate  limits  over  large  areas  of  agricul- 
tural lands,  apparently,  in  some  instances, 
for  no  other  purpose  tlian  to  gather  taxes,  yet 
the  courts  are  powerless  to  afford  relief.  It 
is  the  voice  and  power  of  tlie  people  applied 
under  authority  granted  them  by  the  legislat- 
ure, and  the  only  relief  must  come  from  bet- 
ter legislation  on  the  subject.  TJie  legislat- 
ure has  delegated  to  the  town  councU  and 
people  this  function.  It  is  done,  virtually, 
by  the  iogislature.  The  appellant  insists 
that  tlte  sole  object  of  the  extension  was  the 
imposition  of  taxes,  which  be  denominates 
"fraud,"  and  asks  relief  under  that  head. 
But  fraud  cannot  be  imputed  to  the  legislat- 
ure in  the  passage  of  an  act,  so  as  to  over- 
tlirow  it.  Codey,  Const.  Lim.  187,  and  note 
1.  Neither  can  a  court  impute  fraud  and 
corrupt  intent  to  council  and  people  in  acting 
under  color  of  law.  1  Dill.  Mun.  Corp.  8  311. 
For  reasons  stated  in  the  opinion  in  Powell 
V.  Parkersburg,  supra,  I  think  equity  had 
Jurisdiction  in  this  case.  Tlie  decree  of  the 
circuit  court  is  to  l)e  reversed,  the  injunction 
dissolved,  and  the  bill  dismissed,  with  costs 
to  defendant  in  both  courts. 

Sntdbb,  p.,  and  Enousi,  J.,  concurred. 
Gbben,  J.>  absent. 


(M  W.  Va.  328) 

PoisT  Plkasamt  Bbidob  Co.  «.  Town  or 
Point  Plbas^lnt. 

(Supreme  Court  of  Apveals  of  West  Vtrginia. 
March  4, 1889.) 

VOWKS— COBPOBATB  JjlWITS— TaXITTOS. 

1.  It  is  not  neceasaiy  to  the  validity  of  an  order 
of  the  otrcuit  conrt  under  section  49,  o.  47,  Code 
18S7,  approving  a  chanse  of  the  limits  of  a  town, 
that  the  order  show  on  Its  face  that  the  town  con- 
tidns  less  than  2,000  inhabitants. 

a.  A  town  may,  nnder  said  ctiapter  of  the  Code, 
SKtend  its  corporate  limits  so  as  to  include  a  rail- 
road bridge  across  the  Ohio  river,  and  impose  mu- 
nicipal taxes  on  such  brldga  Such  taxation  is  not 
ultra  vtrea. 

(ayttabut  bv  (he  Court.) 


Appeal  from  circuit  court.  Mason  county. 

&tmn  <&  Gibbons  and  Torhlinaon  cf-  Wiley, 
for  appellant.  Knight  &  Couah  and  W.  A. 
Quairier,  for  appellee. 

BiULNNON,  J.  The  Point  Pleasant  Bridge 
Company  exhibited  its  bill  in  the  circuit 
court  of  Mason  county  against  the  town  of 
Point  Pleasant,  complaining  and  stating  that 
the  original  incorporation  of  said  town  in 
1794  did  not  include  the  Ohio  ilver;  that  the 
plaintiff,  as  a  corporation,  was  owner  of  a 
railroad  bridge  across  the  Ohio,  situate  en- 
tirely without  the  bounds  of  said  town  at  the 
time  of  its  construction,  except  some  of  its 
approach;  that  imrnediHtely  after  its  con- 
struction the  town  enlarged  its  limits  so  as 
to  embrace  therein  all  the  river  opposite  the 
town  to  low-water  mark  on  the  Ohio  shore, 
and  include  all  of  the  bridge  that  was  in  West 
Virginia,  as  would  appear  from  a  copy  of  an 
order  of  the  circuit  court  enlarging  such  lim> 
its,  (see  it  in  case  of  Davis  v.  Ft.  Pleasant, 
ante,  228,  decided  this  term;)  and  that  the 
change  in  boundary,  so  as  to  embrace  the 
river,  was  not  made  in  good  faith,  nor  for 
improving  the  new  territory  in  front  of  the 
town,  nor  for  legitimately  benefiting  the  ter- 
ritory in  tbe  old  charter,  but  fa!bely  and 
fraudulently,  for  tbe  transparent  purpose  of 
raising  revenue  on  property  outside  tbe  cor- 
poration, not  in  any  way  benefited  or  capap 
ble  of  receiving  benefit  from  the  change,  so 
that  tbe  revenue  might  be  used  to  improve 
property  within  the  old  charter;  that  the 
town  had  imposed  and  had  in  the  officer's 

bands  for  collection  9 taxes  for  1886, 

and  3253.63  for  1887.  Plaintiff  averred: 
(1)  That  the  power  to  levy  taxes  by  a  town 
must  be  based  on  "benefits,  both  actual  and 
prospective,  confined  upon  tlie  taxed  proper. 
ty,  rendering  it  not  unreasonable  that  the 
municipal  government  should  be  extended 
over  it."  (2)  That  the  bed  of  the  Ohio  river 
could  not  possibly  be  laid  off  into  lots  or 
streets,  and  that  the  town  had  not  the  right, 
if  it  weie  possible  to  do  so,  to  lay  out  the  bed 
of  the  river  into  lots,  or  extend  its  streets 
into  it,  because  it  would  obstruct  navigation, 
and  appropriate  the  river  to  purposes  which 
were  never  intended;  that  the  state  of  Vir^ 
ginia  never  parted  to  any  one  with  title  to 
the  soil  under  the  Ohio;  that  plaintiff  had 
acquired  from  West  Virginia  and  the  United 
States  authority  to  build  its  bridge;  that  de- 
fendant eould  not,  without  the  consent  of  the 
state,  extend  its  limits  over  land  belonging 
to  her,  nor  tax  a  bridge  on  land  belonging  to 
tbe  state.  (3)  The  phuntiff  could  never  use 
its  right  of  way  across  the  river  as  city  prop- 
erty, and  could  not  receive  any  profit  from  it 
as  sucli.  (4)  The  town  does  not  light  the 
bridge;  furnished  no  police  for  its  protec- 
tion. (5)  That  the  taxation  of  the  bridge 
was  ultra  vires,  not  as  required  by  law.  (6) 
That  the  extension  was  fraudulent  and  void. 
(7)  That  in  making  the  extension  the  town 
did  not  comply  with  the  law,  and  the  exten- 
sion was  void.    (8)  That  the  order  of  court 
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extending  the  town  was  not  made  till  Sep- 
tember 6,  1886,  yet  the  town  waa  collecting 
taxes  for  1886.  Tiie  bill  asked  an  injunction 
to  restrain  collection  of  the  taxes,  and  the 
vacation  of  the  order  of  the  6th  of  September, 
1886,  extending  the  town.  An  injunction 
was  granted.  An  amended  bill  charged  that 
the  power  to  create,  alter,  or  amend  a  mu- 
nicipal charter  was  a  high  prerogative  act  of 
sovereignty;  that  the  power  to  do  so  is  vest- 
ed in  the  legislature,  except  in  towns  of  less 
than  2,000  population,  in  which  case  the 
power  is  in  the  circuit  court;  and  that,  to 
render  the  order  of  the  circuit  court  valid 
enlarging  a  town,  there  must  be  a  judicial 
finding  on  the  face  of  the  orderthat  the  town 
has  less  than  2,000  inhabitants,  otherwise 
the  order  is  void.  It  charged  that,  as  the 
order  In  this  case  had  no  such  finding,  it  was 
void.  A  motion  to  dissolve  the  injunction 
was  overruled. 

The  answer  of  the  town  alleged  that  the 
Ohio  river  was  wltiiin  the  bounds  of  the  old 
charter.  It  denied  tliat  the  extension  was 
made  in  bud  faith,  for  fraudulent  purpose,  as 
alleged  in  the  bill.  It  denied  all  allegations 
of  the  bill  that  the  change  was  made  only  to 
collect  taxes,  and  alleged  tliat  the  town  had 
spent  92,500  in  improving  streets,  outside 
the  old  town,  leading  to  the  depot,  where 
passengers  and  freight  are  received  to  be  car- 
ried over  the  bridge,  and  that  other  improve- 
ments had  been  made  outside  the  extension. 
It  denied  the  legal  propositions  of  the  bill, 
and  that  it  furnished  no  police  to  protect  the 
bridge.  It  asserted  its  right  to  tax,  and  con- 
tended that  the  order  of  the  circuit  court  was 
valid.  It  alleged  that  the  bridge  was  com- 
pleted in  1885,  and  the  plaintiff  refused  to 
give  it  in  for  taxation,  knowing  thai  it  ex- 
tended from  the  old  corporation  to  the  mid- 
dle of  the  OUo,  making  at  least  half  of  the 
bridge  liable.  It  asserted  that  the  old  town 
bad  but  six  vacant  lota,  and  extension  was 
necessary,  and  many  lots  had  been  laid  out 
and  improvements  made  outside  the  old  lim- 
its within  the  extension.  The  canse  was 
heard  on  the  bill,  amended  bill,  exhibits,  an- 
swer, replication,  and  the  injunction  was  by 
decree  perpetuated,  enjoining  the  town  from 
hereafter  assessing  taxes  on  the  bridge,  and 
vacating  the  order  of  the  circuit  court  ap- 
proving the  extension  of  the  corporate  lim- 
its, and  the  town  appealed. 

This  court  holds  in  this  case,  as  in  the  case 
of  Davis  v.  Point  Pleasant,  that  thS  order  of 
the  circuit  court  is  valid.  As  to  this  point 
reference  is  made  to  the  opinion  in  that  case 
delivered  at  this  term.  Can  the  town  of 
Point  Pleasant  extend  ita  limits  over  the 
Ohio?  We  think  it  can.  The  territorial  ju- 
risdiction of  the  state  extends  to  low-water 
mark  on  the  northwestern  side  of  the  Ohio, 
nnder  the  act  of  cession  by  Virginia  to  the 
United  States  of  the  north-west  territory. 
Handly's  Lessee  v.  Anthony,  5  Wheat.  374; 
Garner's  Case,  8  Orat.  655;  State  v.  Plants, 
25  W.  Va.  119;  Ravens  wood  v.  Flemings, 
22  W.  Va.  52.    The  legislature,  representing 


tlie  sovereignty  of  the  state  over  its  territory, 
has  by  the  statute  (chapter  47,  §  48,  Code 
1887)  delegated  to  municipal  corporations  the 
power  of  extending  their  limits  without  any 
limitation  as  to  the  location  or  character  of 
the  territory  over  which  the  extension  may 
run,  and  inferentially  and  logically  it  may 
extend  over  any  territory  of  the  state,  so  ths^ 
it  go  no  further,  whether  such  territory  be 
land  not  covered  with  water,  or  rivers  navi- 
gable or  innavigable.  Of  course,  as  to  navi- 
gable rivers,  the  powers  of  the  town  must  be 
subject  to  the  jus  publteum  of  navigation. 
There  is  great  reason  why  such  extension 
should  cover  such  a  river  as  the  Ohio.  The 
exertion  of  ordinary  police  functions  to  sup- 
press disorder,  places  of  dissipation,  bad  re- 
pute, and  illicit  selling  of  liquors,  and  many 
other  ends,  render  corporate  powers  there  as 
necessary  as  on  the  land.  The  old  charter  of 
Point  Pleasant  could  not,  as  contended  by 
the  town,  have  extended  over  the  Ohio,  aa  the 
act  of  1794  organizing  it  enacted  that  the  200 
acres  owned  by  Thomas  Lewis  at  the  mouth 
of  Kanawha  river,  as  laid  off  into  lots  and 
streets,  should  be  established  as  a  town. 
This  tract  did  not  cross  the  river,  as  the 
boundaries  of  riparian  owners  on  the  Ohio 
are  limited  to  ordinary  low-water  mark. 
Barre  v.  Fleming.  29  W.  Va.  314.  1  8.  E. 
Rep.  731.  The  state  owns  the  bed  of  the 
river  from  ordinary  high-water  mark.  Can 
the  town  tax  this  bridge  crossing  the  river 
Ohio?  We  think  it  can, — so  much  of  it  as 
is  within  this  state.  It  is  property  within 
the  corporate  limits  of  the  town  and  the  ju- 
risdiction of  the  state.  The  state  constitu- 
tion as  to  state  taxation  declares  that  "all 
property,  both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value."  This 
means  that  all  property  must  be  texed.  Rail- 
road Co.  T.  Miller,  19  W.  Va.  408.  Section 
9,  art.  10,  of  the  constitution,  provides  that 
"the  legislature  may,  by  law.  authorize  the 
corporate  authorities  of  cities,  towns,  and 
villages,  for  corporate  purposes,  to  assess 
and  collect  taxes. "  Under  this  section  the 
legislature  has,  by  section  31,  c.  47,  Code,  di- 
rected that  the  tax  levy  "sliaU  be  upon  all 
dogs  in  the  said  city,  town,  or  village,  and 
upon  all  the  real  and  personal  estate  therein, 
subject  to  state  and  county  taxes."  Proper- 
ty subject  to  state  taxation  being  thus  made 
expressly  subject  to  town  taxation,  it  follows 
that  this  bridge  is  not  only  liable  to  taxation 
for  town  purposes,  but  that  it  must  be  taxed, 
the  council  having  no  discretion  to  exempt 
it,  but  every  tax-paying  owner  of  other  prop- 
erty having  the  right  to  demand  its  taxation. 
That  a  bridge,  though  it  l>e  across  the  Oliio, 
is  liable  to  state  taxation,  cannot  be  doubted. 
Thomson  v.  Railroad  Co.,  9  Wall.  590;  Bail- 
road  Co.  V.  Peniaton,  18  Wall.  29;  Lane  Co. 
V.  Oregon,  7  Wall.  77.  It  is  conceded,  even 
in  Bridge  Co.  v.  Louisville,  81  Ky.  189,  which 
denies  the  right  to  a  city  to  tax  such  a  bridge. 
The  United  States  supreme  court,  in  opinion 
in  Lane  Co.  v.  Oregon,  says  of  this  power' 
"The  extent  to  which  it  shall  beexercistxl 
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the  subjects  upon  which  it  shall  be  exercised, 
are  equally  within  tlie  discretion  of  the  leg- 
islatures to  which  the  states  commit  the  ex- 
ercise  of  the  power."  Towns  are  in  a  ma- 
terial sense  a  part  of  the  general  machinery 
of  the  state  goTernment,  auxiliaries  of  tliat 
government,  performing  within  limited  dis- 
tricts various  important  functions  helpful  to 
the  general  order  and  welfare  of  the  state, 
and  the  power  of  taxation  is  essential  to  their 
existence  and  efliciency  This  taxing  power 
vested  In  them,  so  far  as  the  state  has  dele- 
gated it  to  them,  is  but  a  part  of  the  state's 
taxing  power,  partakes  of  the  nature  of  the 
source  from  which  it  emanates,  springs  from 
its  sovereignty  as  to  taxation,  and  is  justified 
by  the  same  necessity  in  legal  contemplation. 
Having  unlimited  power  to  tax,  it  can  retain 
a  part,  and  delegate  to  a  municipality  a 
part  of  its  power,  and  has  done  so.  The 
appellee  cites  with  confidence  the  case  of 
Bridge  Co.  v.  Louisville,  supra.  One  of  the 
points  of  its  syllabus  as  to  a  bridge  over  the 
Ohio  is:  "Appellant's  bridge  is  not  subject 
to  taxation  by  the  city  of  Louisyille.  A  city 
has  no  power  to  tax  property  which  derives 
no  benefit  from  its  government. "  This  hold- 
ing is  based  on  several  decisions  in  Kentucky, 
holding  that  farming  lands  within  towns,  but 
not  laid  off  into  lots,  and  through  whicli  there 
were  no  streets,  and  not  nearenough  totheoc- 
eopied  parts  of  the  town  and  streets  to  be  ben- 
efited from  municipal  government  cannot  be 
taxed  by  the  town,  and  that  as  no  streets  or 
lots  can  be  laid  out  in  the  river,  and  the  com- 
pany cannot  use  it^  bridge  save  as  its  own 
SFoperty,  itdoes  not  derive  benefit  from  its  use 
as  city  property  These  cases  are  based  on 
the  idea  that  the  prc^erty  derives  no  benefit 
from  the  town.  This  idea  is  fallacious.  The 
bridge  is  or  may  be  in  many  way  ways  bene- 
fited by  town  authority.  Its  police  protects 
it  from  wanton  injury,  it  improves  streets 
leading  to  stations  where  passengers  and 
freight  are  received  to  pass,  or  which  have 
passed,  over  it,  and  in  other  ways  that  may 
be  not  always  apparent  Some  benefit  it  does 
and  may  at  any  time  receive.  It  may  not  l>e 
beneBt«i  as  much  as  some  others,  but  it  is 
impossible  to  adjust  benefits  of  municipal  or 
any  other  government  equally  among  all. 
But,  be  this  as  it  may,  the  right  to  tax  does 
not  depend  on  the  presence  or  absence  of  ben- 
efit to  the  property  taxed  from  the  town  gov- 
ernment. It  arises  from  the  fact  that  the 
bridge  is  property,  owned  by  a  private  corpo- 
ntion,  situate  within  the  town,  and  liable 
Uke  an  individual's  property  from  that  fact 
to  taxation.  This  court  in  Powell  v.  Par- 
kersburg,  28  "W.  Va.  698.  and  Davis  v.  Point 
Pleasant,  ante,  228,  (decided  this  term,)  dis- 
regarding the  question  of  benefits  that  may 
or  may  not  flow  to  the  property  from  inclu- 
sion within  the  town,  holds  that  all  property, 
raal  and  personal,  within  a  town,  is  liable>to 
town  taxation.  The  able  and  lamented  coun- 
sel for  the  appellee  was  able  to  cite  us  no 
other  case  than  the  Kentucky  case  to  support 
bim  on  this  point,  and  I  have  not  myself  met 


with  any  other.  It  may  be  added  thai  the 
statute  regulating  assessment  o.''  taxes.  In  sec- 
tion 68,  c.  29,  Code,  requires  railroad  bridges 
to  be  assessed.  The  fact.that  the  state  owns 
the  bed  of  the  river  on  whiclr  the  bridge  rests, 
and  that  there  exists  a  public  right  of  navi- 
gation, cannot  exempt  tlie  bridge.  The-com- 
pany  obtained  from  the  state  and  the  United 
States  license  to  build,  own,  and  operate  the 
bridge, — obtained  the  right  of  way, — but  the 
bridge  is  not  a  part  of  the  state's  property, 
but  is  the  property  of  the  company,  separable 
from  the  soil  for  taxation  purposes,  and  not 
exempt  because  the  bed  of  the  river  is  ex- 
empt. It  is  the  company's  property,  in  its 
use  and  occupation,  under  a  mere  right  of 
way  granted  by  the  state. 

As  to  the  charge  of  fraudulent  intent  in 
tlie  extension  of  the  town  limits.  This 
charge  is  denied  in  the  answer,  and  there  is 
no  proof  of  it.  But  we  cannot  as  a  court  im- 
pute fraudulent  motive  to  the  action  of  a 
town  council  and  the  people  in  performing 
functions  authorized  by  law.  1  Dill.  Mun. 
Corp.  §  811;  Cooley,  Const.  Lim.  187,  and 
note  1.  The  bill  alleges  that  taxes  for  1886 
were  assessed,  whereas  the  order  extending 
did  not  take  effect  until  September,  1886; 
but  the  bill  is  blank  as  to  the  amount  of  taxes 
for  1886, — in  effect,  no  allegation  as  to  that 
matter.  The  decree  of  the  circuit  court  is  to 
be  reversed,  the  injunction  dissolved,  and  the 
bill  dismissed,  with  costs  to  defendant  in 
both  courts. 

Sntder,  p.,  and  English,  J.,  concurred. 
Gkkkn,  J.,  absent. 


(32  W.  Vr.  283) 

Nbase,  Sheriff,  v.  ^tna  Ins.  Co. 

(Supreme  Court  of  Appeals  of  West  Virainia. 
March  4,  1889.) 

INBURAMCB— EqCITT— B8TOPPBL. 

1.  A  doubtful  or  partial  remedy  at  law  does  not 
exclude  the  injured  party  from  relief  in  equity. 

2.  A  suit  may  be  maintained  in  a  court  of  equity 
by  or  in  the  name  of  the  shMrUt,  under  seotlon  IS, 
c.  141,  Code  1887,  where  there  la  a  confliot  between 
two  or  more  execution  creditors  in  reBpeot  to  the 
same  fund  or  property,  and  such  suit  will  avoid  a 
multiplicity  of  suits. 

8.  Where  a  policy  of  fire  insurance  provides  that 
the  policy  shall  be  void  In  any  case  of  a  transfer 
or  change  of  title  in  the  property  insured,  or  tlie 
foreclosure  of  a  mortgage  thereon,  the  execution 
of  a  trust-deed  on  the  property  softer  the  insurance 
was  made,  under  which  no  sale  had  been  made  at 
the  time  of  the  loss,  will  not  avoid  the  policy. 

4.  An  assignment  of  a  Are  insurance  policy  sub- 
sequent to  the  loss  la  valid,  regardless  of  the  oon- 
dltloas  of  the  policy. 

5.  When  the  requirements  of  the  policy  make  it 
the  duty  of  the  insured  to  submit,  with  the  proof 
of  loss,  a  certificate  of  the  nearest  magistrate,  and 
a  certificate  is  furnished,  to  whiob  no  objection  is 
made  within  a  reasonable  time,  the  insurer  will 
be  estopped  from  making  objections  on  the  gronod 
that  it  IS  not  by  the  nearest  magistrate. 

{Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Mason  county. 

Tomlinson  &  Wiley,  for  appellant.  Simp- 
son  <&  Howard  and  Qunn  &  Qibhons,  tat  ap- 
pellees. 
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Sntoer,  p.  The  ^tna  Insurance  Com- 
pany, a  foreign  corporation,  in  Ja\y,  1878. 
issued  a  Are  insurance  policy  to  C.  M.  Moore 
for  $2,000.  Of  tbia  amount  $1,000  was  on 
the  dwelling-house  of  said  Moore,  situate  on 
his  farm  in  Mason  county,  $700  on  liis  house- 
hold furniture  and  other  peraonal  effects  in 
said  house,  and  $300  on  a  piano.  By  renew- 
als from  time  to  time  this  policy  was  con- 
tinued in  force  until  after  the  said  property 
was  destroyed  by  fire,  as  hereinafter  stated. 
In  October,  1878,  said  Moore  executed  a 
trust-deed  upon  the  land  on  which  said  house 
was  situated  to  secure  debts  due  from  him, 
and  between  that  date  and  the  time  the  Are 
occurred  said  Moore  executed  several  other 
trust-deeds  upon  said  land,  and  a  number  of 
judgments  and  decrees  for  money  were  re- 
covered against  him.  In  the  fall  of  1885,  a 
suit  in  equity  was  brought  in  the  circuit 
court  of  Mason  county  by  Caroline  Long 
igainst  said  Moore  and  others,  to  ascertain 
the  liens  on  the  lands  of  said  Mooi-e,  and  sul> 
ject  the  sitme  to  the  satisfaction  of  said  liens. 
On  February  18,  1886,  by  a  consent  decree 
entered  in  said  cause,  the  liens  and  tlieir  pri- 
orities were  fixed,  tlie  lands  ordered  to  be 
sold,  and  a  receiver  appointed  to  take  posses- 
sion of  the  lands,  and  rent  tlie  same  until 
January  1,  1887.  The  receiver  at  once  took 
possession  of  the  lands,  but  Moore  continued 
to  occupy  and  reside  in  the  dwelling-house 
until  after  March  19,  1886,  on  which  day  the 
said  house  and  a  large  portion  of  the  insured 
property  therein  were  consumed  by  Are.  On 
the  same  day,  but  after  the  fire  occurred,  the 
said  Moure  assigned  his  policy  and  claim  for 
insurance  to  A.  A.  Hanly,  who,  in  payment 
therefor,  drew  his  check  for  $1,500  on  the 
Ohio  Valley  Bank,  at  Gallipolis,  and  placed 
the  same  in  said  bank,  together  with  an 
agreement  between  him  and  Moore  to  the  ef- 
fect that  said  clieck  was  not  to  be  delivered 
to  Moore  or  paid  by  the  bank  until  Hanly  no- 
tlBed  the  bank  that  the  .^tna  Insurance 
Company  had  paid  to  him  the  amount  of  said 
insurance.  On  March  22.  1886,  four  execu- 
tions were  issued  from  the  clerk's  oOice  of 
the  circuit  court  of  Mason  county,  and  place<i 
in  the  hands  of  H.  G.  Nease,  the  sherift  of 
said  county.  These  executions  were  against 
said  Moore,  and  in  favor  of  C.  P.  T.  Moore, 
the  executors  of  John  MacCuUoch,  deceased, 
and  others.  On  the  same  day  suggestions 
were  sued  out  on  said  executions,  two  of 
which  were  served  on  said  A.  A.  Hanly  as 
garnishee,  and  the  other  two  on  the  ..Stna 
Insurance  Company  as  garnisliee.  On  May 
19,  1886,  the  said  H.  G.  Kftise,  as  sheriff, 
suing  at  the  relation  and  costs  of  said  C.  P. 
T.  Moore,  and  the  executors  of  .John  Mac- 
Cullocli,  filed  his  bill  in  the  circuit  court  of  Ma- 
son county  against  said  C.  M.  Moore,  the  .^tna 
Insurance  Company,  the  said  A.  A.  Hanly, 
and  the  other  execution  creditors  of  said  C.  M. 
Moore,  in  which  he  set  forth  the  foregoing 
facts,  and  charging  that  said  executions  were 
liens  on  the  said  insurance  fund  in  the  order 
of  their  respective  priorities,  either  in  the 


bands  of  said  Insurance  corapanj',  or  the  said 
A.  A.  Hanly  as  the  assignee  thereof;  and 
praying  tliat  an  injunction  issue  to  restrain 
the  payment  of  said  fund  to  either  said  C.  M. 
Moore  or  sr.id  Hanly,  and  that  the  rights  and 
priorities  of  tlie  liens  of  said  execution  cred7 
itors  be  ascertained,  and  that  the  amount  due 
from  said  garnishees  or  either  of  them  be 
fixed,  and  the  same  applied  to  the  payment 
of  said  creditors  according  to  their  respective 
rights.  An  injunction  was  awarded,  and  is- 
sued according  to  the  prayer  of  the  bill.  The 
insurance  company  demuiTed  to  snid  bill,  and 
filed  its  answer  thereto,  in  whicli  it  denied 
that  any  consideralile  portion  of  the  house- 
hold property  insured  l:^it  was  in  said  house 
at  the  time  of  the  fire,  and  destroyed  thereby, 
or  that  the  piano  was  the  property  of  said 
Moore;  that  by  reason  of  the  acts  and  transac- 
tions of  the  insured  the  said  policy  had  be- 
come forfeited  and  void  according  to  the  pro- 
visions contained  therein,  and  that  the  com- 
pany was  not  liable  to  the  said  Moore  or  the 
plaintiff  for  any  part  of  said  insurance;  and 
prays  that  said  policy  may  t>e  declared  void, 
and  all  relief  denied  to  the  plaintiff.  Depo- 
sitions and  other  proofs  were  taken  and  filed, 
the  demurrer  to  the  bill  overruled,  and  on 
February  25,  1888,  the  cause  was  beard,  and 
a  decree  entered  therein  by  which  it  was 
found  and  decided  that  the  .^na  Insurance 
Company  was  liable  on  said  policy  for  $1,700, 
with  interest  thereon  from  May 20, 1886,  that 
being  the  whole  amount  of  the  insurance,  less 
the  insurance  on  the  piano;  and,  having  as- 
certained the  aggregate  at  said  amount  as  of 
the  date  of  the  decree  to  be  $1,878.50,  thp 
court  ordered  the  insurance  company  to  pay 
said  amount  and  the  costs  of  this  suit  to  the 
plaintiff,  and  referred  the  cause  to  a  commis- 
sioner to  report  the  amounts  and  priorities 
of  the  liens  on  said  fund.  From  this  decree 
the  ^^na  Insurance  Company  appealed. 

The  first  question  is  the  demurrer  to  the 
bill.  Our  statute  provides:  "For  the  recov- 
ery of  any  estate,  real  or  personal,  on  which 
a  writ  ot  fieri  facias  is  a  lien  under  this  cliap- 
ter,  or  on  which  the  judgment  on  which  such 
writ  issues  is  a  lien,  or  tlie  enfoi-cement  of 
any  liability  in  respect  to  any  such  estate,  a 
suit  may  be  maintained  either  at  law  or  in 
equity,  as  the  case  may  require,  in  the  name 
of  the  officer  to  whom  such  writ  was  deliv- 
ered. *  *  ♦  But  any  person  interested  may 
bring  such  suit  at  his  owb  costs,  and  In  the 
otBcer's  name."  Section  15,c.  127,  Acta  1882; 
Code  1887,  p.874.  This  statute  plainly  author- 
izes a  suit  of  this  character  to  be  instituted  or 
prosecuted  in  the  name  of  a  sheriff .  The  only 
question  is  whether  it  should  bB  at  law  Or  in 
equity.  The  well-settled  general  rule,  that 
equity  has  no  jurisdiction  where  there  is  a 
plain  and  adequate  remedy  at  law,  does  not 
of  itself  afford  a  sufficient  test  of  the  juris- 
diction; for  it  is  also  true  that  a  doubtful  or 
partial  remedy  at  law  does  not  exclude  an  in- 
jured party  from  relief  in  equity,  and  hence  a 
just  discrimination  becomes  frequently  a  sub- 
ject of  doubt  and  perplexity.  The  application 
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of  the  principle  to  a  particular  case  must  de- 
pend altogetiier  upon  the  character  of  the  case 
as  disclosed  by  the  [deadiiiga.  It  is  safe  to 
aay,  however,  that,  where  it  is  doubtful 
whether  or  not  there  is  an  adequate  and  com- 
plete remedy  at  law,  a  court  of  equity  will 
Uke  jurisdiction.  1  Bart.  Ch.  Pr.  65.  67; 
Spotswood  V.  Higgenbotham,  6  Munf.  313; 
Swann  v.  Siimmers,  19  W.  "Va.  115.  Juris- 
dictioQ  in  equity  is  sustained  where  it  will 
avoid  a  multiplicity  of  suits,  and  it  has  also 
been  siistiiiued  where  there  was  a  conflict  be- 
tween two  execution, creditors.  "Watson  v. 
Sutberlnnd,  5  Wall.  78.  It  seems  to  me  that 
these  authorities,  and  otliers  that  might  be 
cited,  fully  sustain  the  jurisdiction  of  a  court 
of  equity  in  a  suit  such  as  the  one  at  bar. 
Heie  we  have  four  execution  creditors  claim- 
ing the  same  f  und ;  a  dispute  about  that  fund, 
— Hanly,  one  of  the  garnishees,  claiming 
that  he  owed  the  debtor  notlilng  until  the 
fund  was  paid  to  him  by  the  insurance  com- 
pany, and  the  insurance  company,  the  other 
garnishee,  claiming  that  it  owed  neither  fie 
debtor  nor  Hanly;  and,  besides,  the  fund  was 
likely  to  be  lost  by  its  payment  to  the  insolv- 
ent debtor,  and  therefore  it  was  proper  to 
come  into  equity  to  enjoin  such  payment,  and 
preserve  the  fund.  The. demurrer  to  the  bill 
was  rightfully  overruled. 

It  is  contended  by  the  appellant  that  there 
is  no  liability  upon  it  because  of  the  several 
trust-deeds  executed  by  C.  M.  Moore  on  the 
land  upon  which  the  insured  property  was 
located,  and  the  decree  ordering  the  sale  of 
said  land  and  placing  it  in  the  possession  of 
a  receiver.  This  contention  is  based  upon  that 
provision  of  the  policy  which  declares  that, 
"in  case  of  any  transfer  or  change  of  title  in 
the  property  insured  by  this  company,  or  any 
undivided  interest  therein,  or  foreclosure  of 
a  mortgage  thereon,  such  insurance  shall  be 
be  void  and  cease."  This  objection  is  fully 
answered  by  the  decision  of  this  court  in 
Quarritr  v.  Insurance  Co.,  10  W.  Va.  507.  In 
that  case,  on  page  539,  the  court  says :  "  If  the 
deed  of  trust  was  executed  after  the  policy, 
it  did  not  violate  the  provision  of  the  policy; 
for  it  was  not  a  sale  of  the  property,  or  any 
change  of  the  title,  within  the  true  meaning 
of  this  provision.  For  it  has  often  been  de- 
cided tiiat  a  mortgage  or  deed  of  trust,  before 
its  foreclosure,  is  no  alienation  or  change  of 
title,  according  to  the  true  interpretation  of 
these  words  when  used  in  a  policy  of  insur- 
ance." In  the  case  at  bar,  the  proof  is  that 
no  sale  of  the  insured  property  had  been  made 
at  the  time  of  the  Are,  and  that  Moore,  the  in- 
sured, was  then  residing  in  it  with  his  fam- 
ily. The  policy  provides  that  it  shall  not  be 
assignable  witliout  the  consent  of  the  com- 
pany, expressed  by  an  indorsement  made 
thereon.  The  policy  in  this  instance  was  not 
assigned  until  after  the  loss  had  occurred  and 
the  lialjility  of  the  company  had  been  fixed. 
An  assignment  s  ubsequent  to  the  loss  is  valid, 
regardless  of  the  conditions  of  the  policy. 
Wood,  Ins.  §  94;  Franklin  v.  Insurance  Co., 
43  Mo.  491 ;  Maj^,  Ins.  46$.    Tliis  is  the  law. 


supposing  the  assignmfnt  of  the  policy  by 
Moore  to  Hanly  was  valid  and  binding;  but 
it  was  not,  because  the  assignment  was  not 
only  fraudulent,  but  conditional,  >ind  the  con- 
dition never  was  and  never  will  be  per- 
formed. 

It  is  further  contended  for  the  appellant 
that  there  was  no  competent  evidence  of  the 
loss  of  the  furniture  and  effects,  or  of  the 
value  of  the  bouse  destroyed.  Soon  after  the 
loss  occurred,  the  insured  made  but  proofs  of 
loss  in  the  form  required  by  the  policy,  stating 
therein  each  article  destroyed  by  the  fire,  and 
its  value.  This  was  furnished  to  the  com- 
pany, and  no  objection  was  ever  made  to  It 
or  any  farther  proof  required.  It  Is  ad  mi  tted 
that,  while  the  proof  of  loss  thus  made  out  is 
admissible  as  pHma  facie  evidence  of  the 
facts  therein  stated  in  favor  of  the  company, 
it  is  not  admissible  as  proof  of  such  facts,  in 
favor  of  tlie  insured;  but  there  is  other  evi- 
dence in  this  case  of  the  loss.  C.  M.  Moore 
in  his  deposition  says  that,  immediately  after 
the  loss,  he  made  proof  thereof,  and  files  a 
copy  thereof  with  his  deposition,  which  he 
states  to  be  a  true  account  of  the  property 
lost,  and  its  value.  This  is  corroboratud  by 
the  testimony  of  Gibbons,  who  assisted  Moore 
to  prepare  said  proof  of  (oss.  Other  parts  of 
the  record  show  that  the  value  of  the  bouse 
was  from  $1,000  to  $1,200  at  the  time  it  was 
destroyed  by  the  fire.  This,  it  seems  to  me, 
in  the  absence  of  any  contradictory  or  rebut- 
ting testimony,  is  sufficient  proof  of  the  prop- 
erty lost,  and  its  value. 

It  is  further  claimed  that  the  proof  of  loss 
was  not  certified  by  the  magistrate  or  notary 
public  living  most  contiguous  to  the  place  of 
loss;  as  provided  for  in  tlie  policy.  As  before 
stated,  there  was  no  objection  by  the  company 
to  the  proof  of  loss,  or  to  the  certificate  at- 
tached thereto.  In  order  to  take  advantage 
of  a  certificate  of  the  notary  public  of  this 
character,  the  company  must  seasonably  ob- 
ject thereto,  speciQcally  denominating  the 
grounds  of  objection.  Wood,  Ins.  §  417;  Mo- 
Masters  V.  Insurance  Co.,  25  Wend.  879. 
Where  a  certificate  was  furnished,  but  not  of 
the  nearest  magistrate,  and  no  objection  was 
made  on  that  ground,  it  was  held  that  the  In- 
surer was  estopped  from  proving  that  the 
magistrate  was  not  the  nearest.  Taylor  v.  In> 
surance  Co..  51  N.  H.  50;  Wood,  Ins.  §  416, 
p.  718,  note.  Upon  the  whole  record,  I  have 
been  unable  to  discover  any  error  to  the  prej- 
udice of  the  appellant,  and  am  therefore  of 
opinion  to  affirm  the  decree  of  the  circuit 
court. 

ENaLisa  and  Bbannon,  JJ.,  ooncumd. 
Grejen,  J.,  absent. 


(32  W.  Va.  313) 

Jones  et  al.  v.  Gillespie  et  ol. 

(Supreme  Court  of  Appeals  of  West  VlraMa. 
March  4, 1889.) 

AfpeaI. — Bffbct  OS  Rbvbrsju. 
I.  A  case  in  which  a  decree  of  the  drouitoourt 
is  reversed  upoa  the  facts. 
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8.  Where  a  subsequent  decree  Is  based  solely  up- 
on a  previous  decree  In  the  same  cause,  the  re- 
▼ersal  of  the  latter  will  necessarily  result  in  the 
reversal  of  the  former. 

{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wood  county. 

H.  M.  Russell  and  W.  P  Hubbard,  for  ap- 
pellants. Dave  D.  Johnson,  tat  appellee  D. 
H.  Jones. 

Snyder,  P.  This  is  an  appeal  from  two  de- 
crees pronounced  by  the  circuit  court  of  Wood 
county  in  the  consolidated  suits  of  Jones  & 
Haines  ngHinst  R.  H.  Gillespie,  trustee  and 
others,  and  A.  F.  Riggs  &  Co.  against  John  A. 
Armstrong  and  others,  on  July  25,  1885, 
And  M»rcb  12,  1887,  respectively.  Jones  & 
Haines,  having  become  deeply  indebted,  in 
the  year  1881  conveyed  all  their  property, 
real  and  j)ersonal,  to  R.  H.  Gillespie,  trustee, 
for  the  benefit  of  their  creditors,  and  in  these 
consolidated  suits  the  liens  on  the  lands  thus 
conveyed  to  Gillespie  were  ascertained  and 
fixed.  Among  these  lands  was  a  tract  of  87 
acres  In  Pleasants  county,  known  as  "Tract 
No.  7  "  According  to  the  priorities  of  the 
liens,  it  was  found  that  the  defendants  the 
Monitor  Tow-Boat  &  Lumber  Company  and 
John  A.  Armstrong  had  the  first  liens  on  the 
said  tract  No.  7  for  an  amount  largely  in  ex- 
cess of  its  value,  so  that  the  said  defendants 
were  entitled  to  the  wliole  proceeds  of  said 
tract.  By  a  decree  entered  August  7,  1883, 
the  sale  of  all  said  lands  was  directed,  but 
upon  the  petition  of  D.  H.  Jones  the  sale  of 
said  tract  No.  7  was  by  the  same  decree  sus- 
pended until  the  matters  arising  upon  said 
petition  might  be  determined.  In  this  peti- 
tion D.  H.  Jones  set  up  a  claim  to  tract  No. 
7,  and  asserted  that  he  was  the  owner  of  the 
said  land,  and  entitled  to  conveyance  there- 
of. Jones  &  Haines  answered  this  petition, 
denying  its  averments,  and  evidence  was 
taken  by  both  parties  in  respect  thereto,  but 
it  was  not  until  the  aforesaid  decree  of  July 
25, 1885.  that  the  court  took  any  action  upon 
said  petition.  By  that  decree  the  court  de- 
termined tliat  D.  H.  Jones  was  entitled  to 
said  land,  and  directed  it  to  be  conveyed  to 
him.  In  the  meanwhile,  however,  on  No- 
vember 30,  1883,  a  decree  was  entered  con- 
taining this  clause:  "On  motion  of  the  de- 
fendants Armstrong  and  the  Monitor  Tow- 
Boat  and  Lumber  Co.,  and  by  consent  of  the 
petitioner,  D.  H.  Jones,  it  is  ordered  that  un- 
less said  Jones  do,  within  sixty  days  from 
this  date,  give  bond,"  etc.,  "the  said  petition 
shall  be  dismissed;  so  much  of  the  decree  of 
Aug.  7,  1888,  as  suspends  the  sale  of  said 
tract  of  87  acres  shall  have  no  further  effect; 
and  the  special  commissioners  heretofore  api- 
pointed  shall  proceed  to  sell  said  tract  as  di- 
rected by  otiier  provisions  of  said  decree  of 
August  7,  1883."  The  said  commissioners, 
after  having  wailed  more  than  60  days,  pro- 
ceeded on  March  11, 1884,  to  sell  said  tract 
No.  7,  and  John  A.  Armstrong  became  the 
purchaser  at  the  price  of  6500,  and  on  Au- 
gust 12, 1884,  the  cout-t  entered  a  decree  con- 
Arming  said  sale,  and  directed  the  proceeds 


to  be  paid  on  the  -  debts  previously  ascer- 
tained. But  before  said  sale,  to-wit,  on 
March  8,  1884,  without  the  knowledge  of  the 
commissioners,  or  notice  to  the  parlies  inter- 
ested, the  court  entered  an  order  extending 
the  time  within  which  the  said  D.  H.  Jones 
might  give  the  bond  required  by  the  decree 
of  November  80.  1883,  for  45  days  from  that 
date.  The  bond  was  subsequently  given  on 
March  29,  1884,  which  was  18  days  after  the 
sale  of  the  land.  After  the  said  sale  to  John 
A.  Armstrong  bad  been  confirmed,  he  exe- 
cuted a  deed  showing  that  he  had  purchased 
said  tract  No.  7  for  the  Monitor  Tow-Boat  ft 
Lumber  Company,  which  company,  on  July 
17,  1885,  before  said  decree  of  July  25, 1885, 
had  been  made,  executed  a  general  assign- 
ment of  all  its  property,  including  the  said 
tract  of  land  No.  7,  to  Thomas  O'Brien,  for 
thebenefit  of  Its  creditors.  On  July  27, 1885, 
D.  H.  Jones  exhibited  in  the  said  court  bis 
bill  in  the  nature  of  a  bill  of  review,  in  which 
he  set  forth  the  decrees  and  orders  hereinbe- 
fore mentioned,  and  avers  that  John  A.  Arm- 
strong is  in  possession  of  said  tract  of  87 
acres  of  land,  and  prays  that  the  sale  of  said 
land  may  be  set  aside,  and  the  said  decree  ot 
August  12, 1884,  confirming  said  sale,  be  re- 
viewed and  reversed,  and  the  purchase  mon- 
ey paid  by  said  Armstrong  refunded  to  him, 
etc.  The  defendants  John  A.  Armstrong, 
the  Monitor  Tow-Boat  ft  Lumber  Company, 
and  Thomas  O'Brien  answered  this  biU, 
claiming  that  the  respondent,  O'Brien,  was 
a  purchaser  of  said  land  without  notice  or 
knowledge  of  the  claim  of  D.  H.  Jones  there- 
to, and  that  R.  H.  Gillespie,  trustee,  under 
whom  respondents  claim,  was  also  a  bona 
Jlde  purchaser  without  notice;  and  that 
therefore  they  are  unaffected  by  any  equity 
of  said  D.  H*.  Jones,  if  he  has  any,  in  said 
land;  and  they  also  deny  the  sufficiency  of 
said  bill  of  review,  and  pray  that  the  same 
may  be  dismissed.  On  March  12,  1887,  the 
court  entered  the  second  decree,  from  which 
this  appeal  is  taken,  by  which  the  court  re- 
versed and  set  aside  the  said  decree  of  Au- 
gust 12,  1884,  confirming  said  sale,  set  aside 
the  sale,  and  directed  the  said  O'Brien,  as- 
signee as  aforesaid,  to  refund  to  John  A. 
Armstrong  the  money  paid  by  him  on  the 
purchase  of  said  land  and  surrender  to  him 
his  unpaid  notes  given  therefor.  The  appel- 
lants here  are  John  A.  Armstrong,  the  Mon- 
itor Tow-Bo:it  ft  Lumber  Company,  and 
Thomas  O'Brien,  assignee  of  said  company, 
and  the  material  errors  they  assign  are  as 
follows:  First,  in  respect  to  the  said  decree 
of  July  25,  1885,  they  claim  that  the  trust 
set  up  in  the  petition  of  D.  H.  Jones  was  not 
such  as  could  have  been  enforced,  even  if  es- 
tablished, and  that  it  was  not  established  by 
the  evidence:  and,  second,  if  enforceable 
against  Jones  ft  Haines,  it  could  not  be  en- 
forced against  B.  H.  Gillespie,  trustee,  be- 
cause he  was  a  purchaser  for  value  withont 
notice;  and,  third,  that  the  said  decree  of 
March  12,  1887,  improperly  sustained  said 
bill  of  review,  for  the  reason  that  said  biU 
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made  no  sufficient  or  proper  case  for  granting 
tlie  relief  prayed. 

1.  D.  H.  Jones,  in  his  said  petition,  states 
that  in  August,  1876,  he  purchased  from  T. 
W.  Ewart  the  said  87  acres  of  land  at  the 
price  of  S400,  of  which  8100  was  to  be  paid 
cash  and  the  residue  in  annual  payments 
of  $100  each,  with  interest;  and  that  Ewart 
executed  and  delivered  to  him  a  title-bond  to 
make  him  a  deed  on  the  payment  of  the  pur^ 
«base  money;  that  be  made  the  cash  pay- 
ment, and  executed  his  three  several  notes 
for  the  deferred  payments;  that  when  the 
first  note  became  dtae  he  made  an  arrange- 
ment with  Jones  &' Haines  to  pay  th«  same 
to  Ewart  for  him,  ^BuA  he  would  repay  them 
by  delivering  to  tflem  staves,  timber,  etc.; 
and  that  in  order  to  make  said  Jones  &  Haines 
perfectly  safe  in  paying  fur  said  land  he  as- 
signed and  delivered  said  tille-bund  to  them 
as  collateral  security;  that  said  Jones  & 
Haines,  after  permitting  suit  to  be  brought 
on  said  flrst  note,  paid  the  same,  wltii  the 
costs  thereon,  and  chnrged  the  amount  to 
him  on  their  t>ooks;  that  subsequently,  on 
July  20,  1877,  he  and  they  had  a  settlement 
of  tlieir  accounts,  and,  after  satisfying  the 
amount  paid  by  them  on  said  note,  he  owed 
tliem  a  balance  of  $4.63;  that  afterwards  he 
continued  to  deliver  lumber  and  utiier  ma- 
terials to  Jones  &  Haines,  and  up  to  March 
15,  1881,  he  had  furnished  them  mure  than 
4>nough  to  pay  for  said  land  and  all  the  ao- 
counts  they  had  iigaiiist  him;  and  that,  not- 
withstanding this  fact,  the  said  Jones  & 
Haines,  on  March  15,  1881,  when  they  paid 
«ff  the  last  note  for  said  land,  produced  to 
said  Ewart  said  title-bond,  with  the  assign- 
ment thereon,  and  without  authority  and  in 
fraud  of  petitioner's  rights  obtained  from 
said  Ewart  a  deed  of  that  date  for  said  land; 
that  said  R.  H.  Gillespie,  trustee,  to  whom 
Jones  &  Haines  conveyed  said  land  by  deed 
dated  April  27,  1881,  as  well  as  John  A. 
Armstrong,  the  Monitor  Tuw-Boat  &  Lum- 
ber Company,  and  the  other  creditors  secured 
in  said  trust  deed,  were  fully  advised  of  the 
facts,  and  bad  notice  that  said  land  was 
.  4) w  ned  by  peti  lioner .  He  prays  that  said  deed 
to  Jones  &  Haines  for  said  land  may  be  de- 
clared void,  and  the  land  conveyed  to  him,  etc. 

Jones  &  Haines,  in  their  answer  to  said 
petition,  aver  that  after  D.  H.  Jones  had 
contracted  to  purchase  said  land  Ewart  re- 
fused to  give  him  possession  of  it  until  he 
paid  or  secured  the  cash  pajment,  and,  being 
unable  to  pay  it,  at  his  request  they  indorsed 
his  note  for  the  amount;  that  Jones  allowed 
this  note  to  be  protested  and  sued  upon,  and 
res|)ondent8  were  compelled  to  pay  it;  that 
then,  in  order  to  give  Jones  further  time  on 
the  other  notes,  they  indorsed  them  for  him 
upon  bis  promise  to  assign  to  tbem  the  said 
title-bond;  that  as  these  notes  severally  fell 
due  the  said  Jones  was  unable  to  pay  any 
part  of  them,  and  they  were  paid  by  respond- 
ents, but  before  they  made  the  last  payment 
Jones  told  them  they  might  take  the  land, 
and  thereupon  he  assigned  and  delivered  to 


them  the  title-bond,  and  th<>y  paid  the  bal- 
ance due  on  the  land,  and  the  deed  was  made 
to  them  by  Ewart;  that  Jones  has  never  re- 
paid them  one  cent  of  the  purchase  money 
paid  by  tliem  for  the  land,  and  that  no  part 
of  said  purchase  money  was  ever  charged  to 
him  on  their  books;  that  upon  a  settlement 
of  the  book-accounts  l>etween  tbem  and 
Jones,  outside  of  the  money  they  paid  for 
said  land,  he  wiU  be  indebted  to  them  about 
$200,  and  that  a  suit  has  been  brought 
against  said  Jones  to  recover  this  balance. 
They  deny  that  said  Jones  ever  paid  one  cent 
on  said  land,  or  that  he  has  any  claim,  title, 
or  interest  therein  whatever.  They  deny  that 
there  was  any  fraud  on  their  part  in  said 
transactions,  and  aver  that  they  were  bona 
fide  purcliasers,  and  the  rightful  owners, 
of  said  land  at  the  time  they  conveyed  the 
same  to  R.  H.  Gillespie,  trustee. 

It  would  subserve  no  useful  purpose  to  de- 
tail, or  even  review,  the  volume  of  deposi- 
tions Hied  in  respect  to  the  issues  raised  upon 
said  petition  and  answer;  therefore  I  shall 
content  myself  by  stating  that  I  have  most 
carefully  and  patiently  read  and  considered 
all  of  said  depositions,  and  the  other  evidence 
in  the.cause,  and,  after  mature  consideration 
of  the  whole  record,  it  seems  to  me  the  peti- 
tioner has  wholly  failed  to  make  out  his 
claim,  and  that  the  decided  weight  and  great 
preponderance  of  the  proofs  fully  sustain  the 
averments  of  the  answer.  I  am  therefore  of 
opinion  that  the  said  decree  of  July  25, 1885, 
is  erroneous,  and  must  be  reversed  and  set 
aside,  and  instead  thereof  a  decree  must  l>e 
entered  by  this  court,  dismissing  said  peti- 
tion, with  costs  to  Thomas  O'Brien,  assignee, 
etc.  This  conclusion  makes  it  unnecessary 
to  consider  the  other  errors  assigned,  because 
it  follows  as  an  inevitable  consequence  that 
the  decree  of  March  12,  1887,  whi<:h  is  based 
solely  upon  said  decree  of  July  25,  1885,  is 
also  erroneous,  and  must  be  reversed  and  set 
aside,  and  the  other  decree  of  August  12, 
1884,  and  the  sale  contirmed  thereby,  left 
and  continued  in  fuU  force.  The  8)dd  de- 
crees are  therefore  reversed. 

Enolish  and  Bramnom,  JJ.,  concurred. 
Green.  J.,  absent. 


(St  W.  V».  335) 

Davis  Sewimo-Machine  Ga  e.  Dunbar. 

(Supreme  Court  of  Aftpeals  of  West  Virginia. 
Maroh  4,  1889.) 

BQdiTT — Bill  or  Bbvibw — Wbbn  Libs. 

1.  The  filing  of  a  bill  of  review  for  newly-discov- 
ered evidence  is  not  a  matter  of  right,  but  rests  in 
the  sound  discretion  of  the  oonrt. 

2.  A  bill  of  review  for  newij-diaoovered  evl- 
deooe  will  not  lie  where  the  evidenoe  is  simplj 
confirmatory  or  cumu.ative.  It  must  be  decisive 
in  its  character;  such  as  ought,  if  tme,  upon  re- 
hearing, to  produce  a  diflerent  decree,  ana  of  which 
the  pa^  was  ignorant  at  the  time  of  the  decree, 
and  could  not  have  learned  by  the  exercise  of  rea- 
sonable dlUgenoe. 

S.  If  a  party  allege  the  finding  of  a  doonment 
since  the  decree  which  would  have  been  relevant 
evidence  on  the  hearing  for  him,  and  he  Icnew  of 
its  existence  and  contents,  though  he  made  dill- 


Digitized  by 


v^oogle 


SOUTHEASTBRN  EBPORTEB.  Vol.  i). 


{W.  Va. 


geut  a«att;h'  for  it,  before  the  decree,  wttlioiit  flndlne 
s  yet  if  he  could  have  proven  its  exlBtence  and 
contents  by  the  evidence  of  witnesses  he  shonld 
have  done  so,  and  cannot,  on  ttiat  ground,  sustain 
a  bill  of  review. 

4.  Where  the  court  of  appeals  decides  the  prin- 
ciples of  a  cause,  and  sends  the  cause  to  the  dr- 
eult  oourt,  with  a  mandate  to  enter  a  decree  of 
•peciflo  oharecter,  and  for  further  prooeediuKS 
merely  to  execute  it,  thongh  there  cannot  be  a  bul 
of  review  for  error  of  law,  yet  there  may  be  for 
after-discovered  matter.  But  to  allow  a  bill  of  re- 
view in  such  case  great  caution  should  be  observed, 
and  the  new  matt«r  should  be  very  material,  and 
newtjr-disoovered  and  unknown  to  the  party  at  the 
date  of  the  decree,  such  as  could  not  have  1)een 
discovered  by  the  use  of  reasonable  diligence,  and 
not  simply  confirmatory  or  cumulative  in  its  nat- 
ure, bnt  decisive  in  effect;  such  as  ought,  if  true, 
to  call  for  a  different  decree. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wood  county. 
Loomts  &  Tatenner,  for  appellant.    Levin 
Smith,  for  appellee. 

Bbamnon,  J.  A  report  of  a  decision  in 
this  cause  is  to  be  found  in  29  W.  Ya.  617. 
2  S.  £.  Bep.  91,  where  will  be  found  a  state- 
ment of  the  facts  as  the  case  then  stood. 
When  the  case  went  back  to  the  circuit  court 
of  Wood,  that  court,  under  a  mandate  from 
this  court,  entered  a  decree,  giving  the.plain- 
tifC  its  debt,  annulling  the  deed  dated  lltU 
July,  1881,  recorded  2d  June,  1884,  and  sub- 
jecting the  two  tracts  of  land  mentioned  in 
that  deed  to  sale.  Then,  it  seems,  James  T. 
Dunbar  applied  to  the  circuit  court  for  leave 
to  flle  a  petition  in  the  nature  of  a  bill  of  re- 
view, and  leave  was  refused.  This  is  not 
incorporated  in  the  record,  but  is  not  mate- 
rial here.  Later  he  presented  what  styles 
itself  an  "amended  petition, "  and  asked  leave 
to  flle  it  as  in  the  nature  of  a  bill  of  review, 
but  on  18th  of  February,  1888,  leave  was  re- 
fused, and  he  appeals  here.  This  petition  avers 
that  since  the  mandate  of  this  court  and  the 
entry  of  the  decree  of  sale  of  6th  March,  1886, 
he  bad  discovered  new  and  material  evidence 
of  which  he  was  ignorant  at  the  time  of  the 
entry  of  said  decree;  that  before  the  entry  of 
said  decree  he  had  diligently  searched  for, 
without  success,  an  original  deed  executed 
by  and  between  John  V.  Dunbar,  Thomns  J. 
Dunbar,  and  petitioner,  dated  July  11, 1881, 
not  recorded,  executed  pursuant  to,  and  was 
evidence  of,  the  agreement  in  consideration, 
of  performance  of  which  John  Dunbar  exe- 
cuted the  deed  which  had  been  set  aside;  that 
in  March,  1887,  while  removing  his  house- 
hold goods,  he  discovered  the  deed,  acknowl- 
edged, as  appears  by  Justice  Bickel's  certifi- 
cate thereto,  by  Thomas  J.  Dunbar,  10th  Oc- 
tober, 1882,  and  by  John  V.  Dunbar  and  pe- 
titioner, 6th  April,  1883.  He  flies  this  deed, 
which  conveys  the  two  tracts,  making  to- 
gether 94  acres,  to  Thomas  J.  and  James  T. 
Dunbar,  in  consideration  of  their  agreement 
to  keep  him  and  pay  his  debts.  He  files  an 
afTidavit  of  Bickel  stating  that  Thomas  J. 
Dunbar  acknowledged  the  deed  as  stated  in 
the  certificate,  and  that  on  April  6, 18S8,  John 
"'•'■..  James  T.,  iind  Tliomas  J.  Dunbar  were 
*C!gether  on  tlie  land  described  in, the  deed, 


and  be  was  requested  to  take  and  certify  tlieir 
acknowledgment  of  the  deed ;  that  John  V. 
Dunbar  said  the  land  was  James  T.'s,  and 
the  matter  had  been  neglected,  and  ought  to 
have  been  fixed  a  good  while  before;  that  a 
deed  was  produced  and  acknowledged  by  the 
Dunbars,  and  be  certified  it,  and  it  was  dis- 
covered that  the  wrong  deed  had  been  ac- 
knowledged, and  that  the  deed  acknowledged 
was  a  deed  from  John  Y.  to  James  T.  and 
Thomas  J.  Dunbar  for  another  tract,  and 
Irare  date  May  19,  1876,  which  deed  is  also 
filed, (it  is  similar  in  consideration  and  phrase- 
ology, except  as  to  the  description  of  land, 
with  the  other  deed ;)  tlipt  hereupon  the  deed 
dated  July  11,  1881,  WM;  produced  and  ac- 
knowledged, and  certidajras  to  acknowledg- 
ment by  John  Y.  and  James  T.  Dunbar,  and 
the  deed  was  left  on  a  table  in  the  house  on 
the  land  where  James  T.  and  John  V.  Dun- 
t>ar  lived.  Bickel  further  states  that  be  knew 
James  T.  Dunbar  had  possession  of  the  land 
before  6th  April,  1883,  and  be  liad  time  and 
again  seen  him  working  on  it,  clearing  and 
exercising  acts  of  ownership  over  it,  and 
treating  it  as  his  own,  and  he  had  cleared  20 
acres,  and  remodeled  the  house.  He  further 
states  that  since  11th  April,  1883,  he  had 
lived  about  five  miles  from  James  T.  Dunbar, 
in  a  different  neighborhood,  and  did  not  know 
of  tilts  suit  until  1887,  when  he  heard  of  the 
decree  for  its  sale,  and  he  did  not  mention  the 
subject  to  James  T.  Dunbar,  and  did  not  talk 
with  him  on  the  subject  until  July,  1887. 
The  petitioner  further  states  that  be  bad 
found  in  a  box  said  original  deed  for  the  tract 
of  100  acres,  dated  19th  April,  1876;  that  both 
were  in  the  writing  of  Thomas  J.  Dunbar; 
that  neither  of  said  deeds  was  ever  delivered 
to  him  or  Thomas  J.  Dunl)ar,  bnt  both  were 
written  pursuant  to  an  agreement  to  that 
effect,  and  at  the  Instance  of  John  Y.  Dunbar, 
He  Sles  an  affidavit  of  James  L.  Baile;  that 
in  July  or  August,  1882,  John  V.  Dunbar 
brought  to  Bailey,  a  Justice,  a  deed  which  had 
been  already  signed  by  John  Y.  Dunbar,  and. 
as  he  remembers,  by  James  T.  Dunbar  and 
either  Thomas  J.  or  Oeoi^e  H.  Dunbar;  that 
John  Y.  acknowledged  it,  and  left  it  to  be 
acknowledged  by  the  other  parties,  and  be 
kept  it  some  weeks,  and  returned  it  to  John 
Y.  without  any  certificate,  as  the  others  had 
not  acknowledged  it  Bailey  states  that  he  be- 
lieves it  to  be  the  same  deed  referred  to  in  Bick- 
el's  afildavit.  He  also  states  that  on  said  oo- 
casion  John  Y.  Dunbar  told  him  that  the  land 
belonged  to  the  boys.  Petitioner  files  an  affi- 
davit, and  gives  it  effect  in  his  petition,  made 
by  Churchill  Baxter,  that  he  was  near  by  and 
heard  a  conversation  on  Market  street.  Park- 
ersburg.  near  Atkinson's  store,  between 
Handley,  agent  of  plaintiff,  and  James  T. 
Dunbar,  wherein  he  heard  James  T.  Dunbar 
tell  Handley,  when  speaking  of  the  sewing- 
machine  business,  that  he  and  his  brother 
owned  the  land,  and  if  Tom  wanted  to  go 
into  the  business  he  would  buy  his  interest 
in  the  iand.  He  also  alleged  the  contents  of 
and  filed  an  affidavit  of  Preston  Groves,  that 
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Groves  heard  a  conTersation  near  tbe  well  on 
the  fiirm  between  James  T.  Dunbar  and< 
Handley  about  tbesewing-niachine  business, 
and  henrd  James  T.  Dunbar  tell  Handlejthat 
tbe  land  belonged  to  him  and  his  brolber,  and 
if  his  brother  wanted  to  go  into  tha  business 
he  would  buy  his  Interest  in  the  land,  and  thus 
help  him  into  it.  Petitioner  further  states 
that,  after  his  original  petition  bad  been  pre- 
sented to  the  circuit  court  for  review  and  re- 
fused. George  A.  Loomis  called  his  attention 
to  facts  set  out  in  Loomis'  afSdavit  filed  with 
petition.  It  is  to  the  effect  that  on  April  19, 
1876,  John  V.  Du  nbar  came  to  him  as  attorney 
to  get  bim  to  prepare  some  papers,  stHting  that 
be  and  his  wife  were  getting  old  and  feeble, 
and  that  he  had  talked  to  hto  three  sons, 
James,  George  and  Thomas,  and  thought 
that  be  could  make  arrangements  with  them 
to  pay  his  debts  and  support  him  and  their 
mother;  in  consideration  for  which  he  pro- 
posed to  convey  to  them  his  farm,  and  request- 
ed Loomis  to  draw  a  deed  looking  to  that  ar- 
rangement, whidi  he  could  use  as  a  form  to 
copy  from,  if  the  boys  were  willing  to  go  into 
it;  and  that  be  wrote  tbe  deed,  before  referred 
to,  of  19th  April,  1876;  and,  doubting  whether 
the  lien  therein  retained  would  compel  the 
boys  to  comply  with  what  was  incnmbent  on 
them,  he  drew  a  separate  contract  to  be  signed 
by  them ;  that  afterwards  be  said  this  arrange- 
ment as  to  the  Valley  Mill  farm,  to  which  tbe 
form  relates,  bad  fallen  through,  and  be 
-returned  the  form  so  drawn;  and  Loomis 
thinks  Dunbar  told  bim  h«  had  made  similar 
arrangements  as  to  tbe  Walker's  Creek  farm, 
but  did  not  remember  the  details  of  what 
Dunbar  told  him  as  to  this,  ^as  to  this,  Loomis' 
affidavit  is  indefinite;)  that  these  papers  had 
been  filed  away,  and  bad  only  recently  come 
to  light;  he  bad  forgotten  them;  and  that  he 
did  not  tell  James  X.  Dunbar  of  them  until 
after  tbe  decision  of  the  case  by  this  court, 
and  he  could  not  bave  learned  it  by  any  dili- 
gence. 

The  single  question  for  the  decision  of  this 
court  is  whether  tbe  circuit  court  properly 
denied  James  T.  Dunbar  leave  to  file  bis  pe- 
tition as  a  bill  in  the  nature  of  a  bill  of  re- 
view, and  we  think  the  circuit  court  was  cor- 
rect in  BO  ruling.  The  application  was  based 
on  newly-diacovered  matter,  not  on  error  of 
law  apparent. 

1.  AJ}  to  the  discovery  of  tbe  deed  of  May 
11.  1881.  What  is  its  office  in  this  cause? 
Not  to  confer  title,  for  appellant  says  it  was 
not  delivered  and  could  not  take  effect  as  a 
deed.  Bight  under  it  was  not  claimed  in 
the  pleadings  on  which  the  decree  rested. 
A  similar  deed, dated  11th  July.  1881.  for  the 
same  land,  between  the  same  parties,  was  in 
the  record  when  this  case  was  formerly  be- 
fore this  court.  James  T.  Dunbar  as  wit- 
ness, denied  its  existence,  declaring  the  agree- 
ment verbal.  On  cross-examination  he  was 
made  to  admit  it,  and  to  file  it,  and  he  de- 
clared it  had  been  drawn  up  at  tbe  time  of 
the  alleged  contract  between  Jolm  V.  Dun- 
bar and  James  T.  and  Thomas  J.  Dunbar, 


bnt  never  acknowledged  or  delivered.  He  said 
it  was  at  home,  in  bis  bureau  drawer.  He 
denied  any  other  memorandum  than -that  un- 
acknowledged deed,  but  now  produces  one 
regularly  acknowledged.  This  deed  is  iden* 
tical  in  language  with  the  other;  &  facsimile. 
He  then,  in  defense,  relied  on  tbe  deed  to 
Itim  alone;  tliatis.tlie  one  recorded  2d  June. 
1884,  annulled  by  the  decree.  He  did  not 
want  to  rely  in  any  way  on  the  deed  unac- 
knowledged, cominented  upon  by  Johnson, 
P.,  because  that  gave  half  tbe  tract  to  tbe 
Uebtorj  Thomas  J.,  and  would  make  half  of 
it  liable.  He  risked  his  cause  on  the  deedto 
bim  alone.  Now,  after  this  court  has  over- 
thrown that  deed  as  and  because  infected 
with  fraud,  when  in  extremis,  as  a  dernier 
resort,  he  evokes  from  its  biding  place  this 
deed,  just  like  the  other  two  in  dale,  consid- 
eration, and  language,  except  that  in  one 
James  T.  is  sole  grantee,  in  the  other  two 
he  and  Thomas  J.  Dunbar.  For  what  puD> 
pose  does  be  call  it  forth?  To  prove  (1)  that 
this  deed,  acknowledged  as  early  as  10th  Octo- 
ber, 1882,  and  6th  April,  1883,  reciting  a 
contract  between  John  V.  Dunbar  and  bis 
sons,  whereby  be  was  to  convey  the  land  to 
them  in  consideration  that  they  pay  bis  debts 
and  keep  bim  and  bis  wife,  is  evidence  of 
such  a  contract. — an  honest  contract. — and 
that  a  deed  was  prepared  to  execute  it  long 
before  the  indebtedness,  and  thus  remove 
the  taint  of  fraud  in  the  deed  tbe  court  passed 
on.  It  is  used,  not  to  set  up  title,  but  as 
evidence  to  repel  the  charge  of  fraud.  The 
main  question  in  the  cause  was  whether  the 
deed  attadced  was  frandulent.  Tbe  evidence 
bore  on  that  chief  point.  This  newly-found 
deed  is  only  more  evidence  on  that  flame 
point.  Tbe  discovery  of  this  deed  is,  if  new 
matter,  but  evidentiary  matter;  is  simply 
evidence  on  a  fact  in  issue.  It  la  factum 
prolans,  not  factum  probandum;  for  the 
fraudulent  or  honest  quality  of  the  other  deed 
was  tbe /actum  probandum.  We  must  cull 
it.  therefore,  newly-discovered  evidence  bear- 
ing on  the  main  point. 

There  has  been  a  question  whether  new 
evidence,  to  a  fact  already  in  issue,  can  be 
received  to  support  a  bill  of  review;  but  it 
seems  if  it  be  not  simply  confirmatory  or 
cumulaldve  of  evidence  in  tbe  case,  but  de- 
cisive, such  as  would,  on  rehearing,  produce 
a  different  decree,  it  will  justify  a  bill  of  re- 
view. It  must  be  such  as  would  produce  a 
different  decree.  Nichols  v.  Nichols,  8  W 
Va.  174,  point  8.  syllabus;  Douglass  v.  Ste- 
phenson, 75  Va.  756.  I  do  not  think  this  evi* 
dence  is  of  that  character  of  force,  when  we 
look  at  the  whole  case,  and  the  opinion  here- 
tofore expressed  in  it.  Before  overturning 
a  decree  of  any  court  on  a  bill  of  review  on 
newly-discovered .  evidence,  we  should  be 
clear  that,  if  true,  it  would  command  a  dif- 
ferent decree,  because,  after  a  fair  hearing, 
it  is  to  the  interest  of  all  that  tbe  litigation 
should  cease,  especially  as  the  filing  of  a  bill 
of  review  is  not  a  matter  of  right,  but  lies,  io 
tbe  sound  discretion  of  the  court.    It  may,- 
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therefore,  be  refused,  although  the  facts,  if 
admitted,  would  change  the  decree,  when 
the  court,  looking  to  rU  the  circu  in  stances, 
shall  deem  it  productive  of  mischief  to  inno- 
cent parties,  or  from  any  cause  advisable. 
Nichols  V.  Nichols.  8  W.  Va.  186.  At  any 
rate,  it  should  be  a  clear  case.  Bat  to  call 
for  greater  caution  in  allowing  the  bill  of  re- 
view is  the  fact  that  this  cause  ban  been  de- 
termined by  tills  court,  and  the  decree  is  un- 
der its  mandate.  While  the  decree  of  the 
highest  appellate  court  is  not  exempt  from  a 
bill  of  review  for  newly-discovered  evidence, 
yet  it  has  been  held  that  to  sustain  it  in  such 
case  "the  greatest  caution  should  be  ob- 
served, and  the  new  matter,  to  be  suflicient 
ground  for  the  reversal  of  the  decree,  ought 
to  be  very  material,  and  newly-discovered, 
unknown  to  the  party  seeking  relief  at  the 
time  the  decree  was  rendered,  and  such  as 
could  not  have  been  discovered  by  the  use  of 
due  diligence."  Henry  v.  Davis,  13  W.  7a. 
256;  Campbell  v.  Campbell,  22  Gral.  649. 

2.  Another  difficulty  in  the  way  of  appeU 
lant  is  that  this  deed  was  signed  by  him  and 
Thomas  J.  Dunbar,  and  he  was  present 
when  his  father  executed  it,  and  they  all 
three  acknowledged  it,  as  appears  by  the  cer- 
tiflcate  of  Justice  Bickel,  and  were  all  pres- 
ent when  it  was  acknowledged  by  John  V. 
ahd  James  T.  Dunbar.  Now,  to  get  a  re- 
hearing, he  says  the  deed  is  new  and  mate- 
rial evidence,  of  the  existence  of  which  and 
its  whereabouts,  at  the  date  of  decree,  he 
could  not  have  known  by  due  diligence. 
Why  not?  He  says  he  searched  for  it. 
Then  he  knew  while  taking  evidence  of  its 
existence  and  contents,  if  he  did  not  know 
of  its  whereabouts,  and  he  could  and  should 
have  proven  its  existence  and  contents  by 
his  own  evidence,  his  brother's,  and  Justice 
Bickel's.  His  evidence  that  he  searched  and 
could  not  find  it  must  be  taken  with  cau- 
tion; for  the  opinion  in  this  case  in  29  W. 
Va.  617.  2  S.  £.  Rep.  91,  holds  bis  evidence 
untrustworthy,  applying  to  it  the  maxim, 
falsus  in  vno,  falinu  in  omnibus.  If  we 
tolerate  such  negligence  in  not  proving  the 
contents  of  a  lost  document  when  three  wit- 
nesses were  attainable  and  known  to  the 
party,  or  let  him  say  that  he  could  not  find 
so  important  a  paper  in  his  possession,  or  at 
his  house,  and  come  in  after  protracted  liti- 
gation and  undo  a  solemn  decree,  when  will 
litigation  stop?  The  suspicion  arises  that 
as  this  acknowledged  deed  gave  half  the 
land  to  bis  brother,  the  debtor,  its  presence 
was  not  desirable,  except  as  a  weapon  of  de- 
fense in  the  extremest  necessity.  He  says  it 
was  among  his  household  goods.  Strange 
that  it  could  not  be  found.  This  deed  is 
the  only  point  presented  by  appellant  that 
requires  much  consideration.  As  to  the  evi- 
dence of  Baxter,  Handley  was  asked  by  ap- 
pellant, on  cross-examination,  whether,  in  a 
conversation  on  Market  street,  Farlsersburg, 
near  Atkinson's  store,  he  was  not  told  by 
him  that  the  land  was  the  property  of  him 
and    bis   brother,  and    Handley  denied  it 


Baxter  said  he  heard  appellant  so  tell  Hand- 
ley.  As  to  the  evidence  of  Groves,  Handle/ 
was  asked  whether,  in  a  conversation  on  the 
farm,  near  the  well,  about  the  sewing-ma- 
chine business,  appellant  did  not  tell  him 
that  the  land  belonged  to  him  and  his  broth- 
er, and  that  if  his  brotiier  wanted  to  go  into 
the  sewing-machine  business  he  would  buy 
bis  interest  in  the  land,  and  thus  help  liim 
into  it,  and  he  denied  it,  and  said  that,  on 
the  contrary,  the  appellant  represented  his 
father  as  owner.  Groves  says  he  heard  this 
conversation,  heard  appellant  tell  Handley 
what  is  indicated  in  the  question,  and  appel- 
lant, as  a  witness,  states  that  he  so  told  him. 
Now,  as  to  both  Churchill's  and  Groves'  evi- 
dence,  we  may  say  that  it  is  merely  more 
evidence  to  show  that  appellant  informed 
Handley  that  the  land  was  not  John  V.  Duo- 
bar's,  but  his  and  his  brother's;  cumulative 
or  corroborative  merely,  and  not  such  as 
necessarily  to  produce  a  different  decree. 
The  evidence  of  Bickel  and  Bailey,  in  so  far 
as  it  gives  declarations  of  John  V.  Dunbar 
that  his  sons  owned  the  land,  and  shows 
James  T.  Dunbar's  possession  and  improve- 
ment of  the  land,  is  plainly  only  cumulative, 
and  must  have  been  known  to  appellant 
before  decree,  or  could  have  been  known 
by  reasonable  diligence.  The  evidence  of 
Loomis,  and  the  papers  produced  by  him, 
showing  the  desire  of  John  V.  Dunbar  in 
1876  to  convey  another  tract  to  his  sons  to 
get  them  to  keep  him,  is  either  irrelevant,  or. 
if  relevant,  in  going  to  show  such  desire, 
and  thereby  rendering  it  probable  that  some 
yean  afterwards  be  did  make  an  arrange- 
ment with  two  of  his  sons  to  pay  bis  debts 
and  keep  him,  in  consideration  of  his  convey- 
ing tlie  94  acres  involved  in  this  suit,  is  only 
cuutulative  or  additional  evidence  on  matter 
involved  in  the  decree,  and  not  of  a  decisive 
nature  to  call  for  a  different  decree.  The 
decree  of  the  circuit  court  of  February  18, 
1888,  refusing  leave  to  file  said  petition,  is 
affirmed,  with  costs  to  appellee  in  t)oth 
courts. 

Snyder,  P.,  and  Bnolish,  J.,  concurred. 
Qkeen.  J.,  absent. 


(32  W.  Va.  3«<) 

Flack  e.  Fry,  Mayor. 

(iSttpreme  Court  of  Appeaia  of  West  rinrttila. 
Haroh  7,  1889.) 

KuKioiPAL  CoBPOiUTioira—ORDiHAifOBS— Habeas 

COBPUB. 

1.  F.  was  arrested  In  June,  1887,  and  brouKht  be- 
fore the  mayor  of  the  city  of  Charleston  for  a  vio- 
lation of  one  of  the  city  ordinances  in  selling  beer 
without  lloenBe  witbin  one  mile  from  the  oorpora- 
tion  limits ;  was  tried  and  oonvioted  by  the  mayor, 
and  fined  $50  and  costs ;  and  was  committed  to  the 
street  commissioner,  to  work  ont  hia  fine.  It  ap- 
pears that  the  warrant  for  his  arrest  was  issued  by 
the  recorder,  but  It  does  not  appear  whether  bs 
was  arrested  within  or  without  the  city  limits. 
V.  petitioned  for  and  obtained  from  the  oircnit 
court  of  Kanawha  oounty  a  writ  of  /lobeoo  corpiu . 
The  return  made  by  the  mayor  to  said  writ  discloses 
the  facts  above  stated,  and  also  alleges  that  F.  had 
violated  said  ordinance.    7.  demurred  to  said  re- 
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turn,  and  upon  the  hearing  the  drcalt  court  dtft- 
mi^sed  said  writ  with  costs.  Held,  that  the  mayor 
of  the  city  of  Charleston  bad  jurisdiction  to  hear 
and  determine  said  cause. 

3.  Under  the  facts  disclosed  the  circuit  court 
acted  properly  in  overruling  said  demurrer  and 
dismissing  said  writ  of  habeas  corpus. 

(Syllabus  by  the  C(/urt.) 

Error  to  circuit  ooort,  Kanawfaa  county. 
J.    W,  Malcolm,  for   plaintiff  la  error. 
W.  8.  Laidley,  for  defendant  in  error. 

English,  J.  On  the  23d  day  of  June, 
1887,  one  William  Flack  presented  his  peti- 
tion in  the  drcait  court  of  Kanawha  connty, 
praying  a  writ  of  habeas  corpus  be  directed 
to  one  Foley,  one' of  the  policemen  of  the 
city  of  Charleston,  commanding  him  to  have 
the  body  of  petitioner  before  said  court  at  a 
time  and  place  to  be  stated  therein,  together 
with  the  day  and  cause  of  his  caption  andde^ 
tention,  in  order  that  justice  might  be  done 
in  the  premises,  and  petitioner  restored  to 
liberty;  setting  forth  in  bis  petition  that  be 
was  on  the day  of  June,  1887,  arrest- 
ed by  a  warrant  issued  by  Joseph  L.  Fry, 
mayor  of  the  city  of  Charleston,  by  the  police 
of  said  city,  which  warrant  charged  petition- 
er with  sdling  whisky  without  having  first 
obtained  a  license  therefor  from  the  city 
council  of  said  city  of  Charleston;  that  peti- 
tioner lives  ontside  of  the  corporate  limits  of 
said  city,  and  is  deprived  of  the  privilege  of 
free  schools,  the  protection  of  the  police,  and 
in  fact  of  any  and  all  privileges  and  protec- 
tion conferred  by  the  city  of  Charleston  to  the 
citizens  thereof;  and  that,  notwithstanding 
these  facts,  he  is  detained  and  held  in  custody 
by  said  authorities  under  and  by  virtue  of  an 
alleged  judgment  rendered  as  aforesaid  by 
the  mild  mayor  of  the  city  of  Charleston  for 
an  alleged  disobedience  of  petitioner  to  an 
ordinance  of  said  city  of  Charleston,  which 
provides  that  the  jurisdiction  of  said  city 
shall  extend  one  mile  beyond  the  corporate 
limits  of  the  same.  Petitioner  further  rep- 
resented that  he  was  a  citizen  of  Charleston, 
district  of  Kanawha  county,  and  outside  of 
said  corporate  limits  of  said  city  of  Charles- 
ton, and  as  such  was  not  subject  to  be  ordered 
and  controlled  by  the  process  of  said  mayor's 
court  in  respect  of  the  matters  alleged  against 
him;  and  further  that  there  was  no  law 
which  authorized  the  mayor  to  issue  a  war- 
rant of  arfest  against  petitioner,  cause  him 
to  be  arrested,  brought  into  the  jurisdiction 
of  the  city  to  try  and  convict  said  petitioner 
as  said  mayor  did,  and  that  any  ordinance 
of  said  city  based  upon  any  statute  which 
seems  to  give  authority  to  said  city  to  go  out- 
side of  the  corporate  limits  of  said  city,  and 
interfere  with  citizens  outside  of  said  corpo- 
ration as  aforesaid,  is  unconstitutional  and 
▼oid.  Joseph  L.  Fry,  mayor  of  the  city  of 
Charleston,  answered  said  petition,  stating 
that  be  was  the  mayor  of  said  city,  and  in 
obedience  to  said  writ  he  producea  tiie  body 
of  William  Flack,  and  that  as  «uch  mayor  he 
was  invested  with  all  the  rights,  powers,  and 
duties  conferred  upon  him  by  the  several 
T.98.E.no.4 — 16 


acts  of  the  legislature  of  West  Virginia,  per- 
taining to  the  city  of  Cliarlestou,  and  to  mu- 
nicipal corporations  in  general;  thatthecity  of 
Charleston  has  police  jurisdiction  for  one  mile 
beyond  the  corporate  limits  of  the  city,  and 
to  carry  out  this  police  jurisdiction  the  com- 
mon council  has  power  to  adopt  all  needed 
ordinances  and  by-laws  not  contrary  to  the 
laws  of  the  state;  and  that  in  pursuance  of 
said  authority  the  common  council  of  said 
city  had  theretofore  adopted  an  ordinance 
entitled  "An  ordinance  relating  to  the  city 
license,"  setting  the  same  forth  in  extenso  in 
his  answer.  Section  1  of  said  ordinance  pro- 
vides "that  no  person,  without  first  having 
obtained  a  city  license  therefor,  shall  sell, 
offer,  or  expose  for  sale,  spirituous  liquors, 
beer,  etc.,  within  the  city  limits,  or  within 
one  mile  thereof,  either  on  land  or  on  the 
Kanawha  or  Elk  rivers,"  etc.  Section  11 
of  said  ordinance  provides  that  any  person 
violating  the  first  section  shall,  in  addition 
to  the  other  penalties  prescribed  for  sales  or 
gifts  of  spirituous  liquors,  etc.,  in  violation 
of  the  prohibitions  mentioned  in  the  bond  re- 
quired in  section  6,  be  fined  not  less  than  $20 
nor  more  than  0100,  with  costs.  Said  Joseph 
L.  Fry  furtlier  st<ited  by  way  of  answer  that 
the  said  William  Flack  on  May  29, 1887.  vio- 
lated said  ordinance,  and  did  sell  beer  within 
one  mile  of  the  city  limits,  and  complaint 
was  duly  made  to  respondent  as  mayor  of 
said  city  on  the  1st  day  of  June,  1887,  that 
said  Flack  was  violating  said  first  section  of 
said  ordinance,  and  on  that  day  a  warrant 
was  issued  for  said  Flack,  baaed  on  said  com- 
plaint, and  he  was  duly  arrested  and  brought 
before  respondent  for  trial  for  infraction  of 
said  ordinance;  and  on  the  10th  of  June  said 
Flack  was  tried  and  convicted  upon  said 
charge,  and  was  fined  SSO  and  costs,  which 
failing  to  pay  he  was  committed  to  the  street 
commissioner  of  the  city  of  Charleston  to 
work  out  said  fine;  and  respondent  filed  with 
his  answer  copies  of  the  complaint,  warrant, 
and  testimony  produced  by  the  city  of  Charles- 
ton in  support  of  said  cause;  and  on  the  filing 
of  said  answer  the  petitioner,  William  Flack, 
demurred  to  said  answer,  in  which  demurrer 
the  respondent  joined,  and,  the  matters  of  law 
arising  upon  said  demurrer  to  said  answer 
tieing  argued  by  counsel  and  considered  by 
the  court,  the  court  overruled  said  demurrer, 
and  said  writ  of  habeas  corpus  was  dismissed, 
with  costs.  From  this  order  of  the  circuit 
court  a  writ  of  error  was  awarded  to  said 
William  Flack  to  this  court,  and  the  plaintiff 
in  error  assigns  as  error  that  the  circuit 
court  erred  in  overruling  the  demurrer;  that 
the  return  to  the  writ  of  ?iabeas  corpus,  to- 
gether with  the  records  and  proofs  filed  there- 
with in  the  proceedings  under  which  said 
Flack  was  arrested,  tried,  fined,  and  held  in 
custody  by  said  mayor,  clearly  showed  that 
the  said  mayor  had  no  jurisdiction  in  the 
premises,  and  his  proceedings  were  null  and 
void. 

The  offense  with  which  the  plaintiff  in  er- 
ror was  charged  was  a  violation  of  section  I 
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of  the  ordinances  of  the  city  of  Olmrleston 
relating  to  license  in  selling  beer  without 
license  outside  of  the  citj  limits  and  within 
a  mile  thereof,  which  section  provides  that 
no  person,  without  having  flrat  regularly  ob- 
tained a  city  license  therefor,  shall  sell  beer, 
etc.,  within  the  city  limits,  or  within  one 
mile  thereof.  Section  38,  c.  47,  of  the  Code 
provides  that  no  license  to  sell  beer,  etc., 
within  such  town  or  village,  or  within  one 
mile  of  the  corporate  limits  tliereof ,  unless  it 
be  within  another  city  or  town,  shall  be  au- 
thorized or  granted,  except  as  provided  in 
chapter  32  of  the  Code;  that  is,  on  applica- 
tion to  the  county  court.  Section  1  of  said 
chapter  47  provides  that  the  municipal  au- 
thorities of  a  city,  town,  or  village  heretofore 
established,  other  than  the  city  of  Wheeling, 
may  exercise  all  the  powers  conferred  by  this 
chapter,  and,  so  far  as  powers  are  conferred 
on  a  city,  town,  or  village  not  conferred  by 
the  charter  of  any  such  city,  town,  or  village, 
the  same  shall  be  deemed  an  amendment  to 
said  cliarter.  This  provision  from  section  38 
would  constitute  an  amendment  to  the  char- 
ter of  the  city  of  Charleston,  and  would  ciiuse 
the  cliarter  of  said  city  to  expressly  forbid  the 
sale  of  beer,  etc.,  within  one  mile  of  the  cor- 
poration limits,  unless  the  party  so  selling 
was  licensed  by  the  county  court.  Section  1, 
then,  of  said  ordinance  of  the  city  of  Charles- 
ton would  be  in  pursuance  of  the  express 
provisions  of  the  charter  of  said  city,  and  by 
section  31  of  the  charter  of  said  city  (chapter 
89,  Acts  1875)  it  is  made  the  duty  of  the 
mayor  of  said  city  to  take  care  that  all  by- 
laws, ordinances,  and  orders  of  the  council 
are  faithfully  executed.  Under  the  fourth 
clause  of  section  1,  p.  1000,  of  the  Code  it  Is 
provided  that  every  city,  town,  and  village, 
by  its  corporate  authorities,  in  the  exercise 
of  its  police  force  and  Qscal  affairs,  may  im- 
pose a  license  tax  for  any  privilege  for  the 
exercise  of  which  the  state  imposes  a  license 
tax,  and  for  the  right  to  tax  such  privilege, 
and  for  the  purpose  of  enforcing  the  same, 
and  such  poiice  regulations  as  may  be  pre- 
seribed  for  such  city,  town,  or  villiige,  the 
Jnrisdiction  of  every  city,  town,  or  village 
shall  extend  one  mile  b^ond  the  corporate 
limits  of  any  such  city,  town,  or  village,  as 
prescribed  by  the  act  of  its  Incorporation. 
This  statute  was  in  force  at  the  time  the  case 
of  Kaufle  v.  Delaney,  25  W.  Va.  410,  was  be- 
fore this  court,  in  which  it  was  held  that  the 
section  from  which  the  above  quotation  was 
taken  authorizing  municipal  corporations  to 
impose  a  license  tax  for  the  exei'cise  of  cer- 
tain privileges  outside  and  within  one  mile 
of  their  corporate  limits,  does  not  authorize 
the  imposition  of  such  tax  for  general  mu- 
nicipal purposes,  but  only  for  the  liquida- 
tion of  bonds  issued  under  the  authority  of 
aaid  act.  Subsequent  to  that  decision,  how- 
vrtft,  and  t>efore  the  arrest  of  the  plaintiff 
1b  error,  the  council  of  the  city  of  Charles- 
ton passed  tbt  following  ordinance,  to- wit: 


"The  sergeant  is  hereby  instnicted  whenever 
he  collects  any  license  tax  ou  any  business 
carried  on  outside  of  the  limits  of  the  city  to 
pay  the  same  over  to  the  treasurer  of  the  city 
to  the  credit  of  the  consolidated  sinking  fund, 
and  the  city  treasurer  is  hereby  instructed  to 
place  to  the  credit  of  said  fund  any  moneys 
so  paid  him  by  the  sergeant;  said  tax  being 
imposed  and  collected  solely  for  the  purpose 
of  discharging  the  bonds  of  the  city."  This, 
then,  would  remove  the  objection  raised  by 
the  plaintiff  in  error  in  his  assignment  of  er- 
rors, and  would  also  remove  the  only  objec- 
tion which  seems  to  have  occurred  to  the  court 
at  the  time  KauSe  v.  Delaney,  supra,  was  de> 
cided.  In  the  way  of  the  collection  of  license 
tax  from  parties  outside  the  city  limits  and 
within  one  mile  thereof.  It  does  not,  there- 
fore, seem  to  me  that  the  city  authorities,  in 
making  the  airest  of  the  plaintiff  in  error 
under  the  circumstances  of  this  case,  and  in 
proceeding  to  hear  and  determine  the  same, 
exceeded  their  jurisdiction,  or  acted  ultra 
vires,  as  section  11  of  said  ordinance  provides 
that  any  person  violating  the  first  section, 
in  addition  to  the  other  penalties  prescribed 
for  sales  or  gifts  of  spirituous  liquors,  beer, 
etc..  in  violation  of  the  provisions  mentioned 
in  the  bond  required  in  section  6,  shall  be 
fined  not  leas  than  620,  or  more  than  SlOO, 
with  costs.  It  is,  however,  assigned  aa  ad- 
ditional error  in  the  proceeding  that  the  cir- 
cuit court  erred  in  overruling  the  demurrer 
of  said  plaintiff  in  error  because  it  appeared 
by  the  answer  to  said  writ  that  the  warrant 
was  issued  by  the  recorder,  who  had  no  au-. 
thority  to  issue  and  sign  warrants.  Section 
40,  c.  47,  of  the  Code,  which  must  be  regarded 
as  amending  the  charter  of  said  city,  provides 
that  in  the  absence  from  the  city,  town,  or 
village,  or  sickness,  of  the  mayor,  or  during 
any  vacancy  in  the  otHce  of  the  mayor,  the 
recorder  shall  perform  thedutiesof  the  mayor, 
and  be  invested  with  all  his  powers.  This 
court  would  presume  that  one  of  these  cir- 
cumstances occurred,  and  that  the  recorder 
acted  in  the  line  of  bis  duty  in  Issuing  said 
warrant,  if  Indeed  he  Issued  it.  Said  answer 
is  to  be  taken  as  true  upon  demurrer,  and  it 
states  that  said  Flack  was  violating  the  ilrat 
section  of  said  ordinance  by  selling  beer,  and 
complaint  was  made  to  the  mayor  of  said  city 
on  the  Ist  of  June,  1887,  and  on  said  com- 
plaint he  was  duly  arrested  and  brought  be- 
fore the  mayor  for  trial,  and  on  the  ^Otfa  day 
of  June  the  mayor  tried  him,  and  convicted 
him  upon  said  charge,  and  fined  him  850  and 
costs.  It  does  not  appear  where  he  was  ar- 
rested. Under  this  state  of  facts  I  am  of 
opinion  that  the  demurrer  was  properly  over- 
ruled, and  the  judgment  of  the  circuit  court 
must  be  affirmed,  and  the  plaintiff  in  error 
must  pay  the  costs  of  the  writ  of  error  and 
of  the  edbrt  below. 

Smtseb,  p.,  and  Bsa2UK>n,  J.,  ooocacred. 
Orekn,  J.,  absent. 
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Stbino  Garden  Bank  0.  Huuxos  Lum- 
ber Go. 

(Supreme  Court  0I  Appeals  of  Wett  Fircrtnia. 
lUroh  7,  1889.) 

OOBPOKATIOMS — CoimrTAKOB— Vaubitt. 

After  the  oorporstors  had  alKned  an  agreement 
to  become  a  oorporation,  and  Before  the  charter 
had  been  obtalnea,  a  deed  conveying  laud  to  such 
oorporation  by  name  was  signed  and  acknowledg;ed 
\n  the  grantor,  and  delivered  to  a  third  party,  with 
diiectlons  to  retain  It  until  the  corporation  ob- 
tained it»  charter  and  organized,  and  then  to  deliver 
It  to  the  oorporation;  and,  after  the  charter  had 
been  reoelTed,  and  the  oorporatton  organized  un- 
der it,  snch  third  person  delivered  t£a  deed  to, 
and  it  was  aooeptM  by,  the  corporation.  Meid, 
the  said  deed  operated  as  a  valid  conveyance  01 
•aid  land  to  the  corporation  from  the  date  of  the 
deUveiy  of  said  deed  to  it. 

{SuUdbUM  By  the  Court.) 

Appeal  from  circoit  court.  Tucker  county. 

C.  Heydrick,  J.  J.  Davit,  and  L.  D. 
Strader,  for  appellant.  C.  0.  d  W.  L.  Cole, 
for  appellee. 

Sntdeb,  p.  On  December  7,  1886,  the 
Spring  Garden  Bank,  a  Pennsylvania  corpo- 
ration, sued  out  of  the  clerk's  office  of  the 
circuit  court  of  Tucker  county  an  attach- 
ment against  the  estate  of  Marcus  Hullugs, 
a  non-resident  of  this  state,  and  caused  the 
same  to  be  levied  upon  «  number  of  tracts  of 
land  lying  in  the  counties  of  Tucker  and 
Bandolpb,  in  this  state.  Aft  the  January 
rules,  1887,  the  said  Spring  Garden  Bank, 
suing  on  behalf  of  itself  and  other  attach- 
ment creditors,  exhibited  its  bill  in  said  cir- 
cuit court  against  the  said  Marcus  Hulings, 
the  Hnlings  Lumber  Company,  P.  W.  Mitch- 
ell, and  others,  to  set  aside  a  deed  dated  Jan- 
uary 2, 1885,  made  by  said  Marcus  Hulings 
to  the  said  Hulings  Lumber  Company,  pur- 
porting to  convey  to  it  the  lands  attached  as 
aforesaid,  and  to  subject  said  lands  to  the 
payment  of  certain  debts  due  to  the  pldintifl 
and  others  from  said  Marcus  Hulings.  The 
bill  assails  said  deed  upon  two  grounds: 
Firat,  that  there  was  no  such  body  or  corpo- 
ration as  the  Hulings  Lumber  Company,  men- 
tioned in  the  deed  as  grantee,  at  the  time  the 
deed  was  made;  and,  aecond,  that  the  said 
deed  was  volunt^y,  and  made  for  the  pur- 
pose of  delaying  and  defrauding  creditors. 
Answers  were  filed  by  the  defendants,  and 
depositions  taken,  upon  which  the  cause  was 
h^id,  and  a  decree  entered,  September  7, 
1887,  holding  the  said  deed  to  be  void,  and 
referring  the  cause  to  a  commissioner,  to  as- 
certain and  report  the  liens  on  said  lands, 
etc.  Upon  the  incoming  of  the  commission- 
er's report,  the  court,  on  May  14, 1888,  made 
a  decree  fixing  the  amounts  and  priorities  of 
the  various  liens  on  said  lands,  and  directed 
a  sale  thereof.  From  this  decree  and  that  of 
Sq>tember  7, 1887,  the  defendant  the  Hu- 
lings Lumber  Company  obtained  this  appeal. 

The  tacts  disclosed  by  the  record  appear  to 
beasfoUows:  During  the  years  18824883,  and 
1884,  Marcus  Hulings  purchased  certain  tim- 
ber lands,  and  took  options  to  purchase  other 
lands,  iu  the  counties  of  Tucker  and  Ran- 


dolph, along  or  near  the  Cheat  river  and  its 
tributaries.  On  some  of  said  lands  he  paid 
parts  of  the  purchase  money,  the  whole 
amount  paid  by  Urn  not  exceeding  $10,000, 
and  obtained  deeds  tlierefor,  giving  his  notes 
for  the  balance,  amounting  in  the  aggregate 
to  about  1^0,000.  which  were  secured  by  ven- 
dor's Hens  retained  in  the  deeds.  On  other 
portions  of  the  lands  he  paid  nothing,  and 
for  others  still  he  had  no  deeds.  By  a  writ- 
ten agreement  dated  April  30,  1884,  the  said 
Marcus  Hulings,  his  son,  Willis  J.  Hulings, 
and  John  £.  Butler  entered  into  copartner* 
ship  under  the  name  of  Hulings  &  Co.,  for 
the  purpose  of  dealing  in  petroleum,  manu^ 
facturing  lumber,  and  bujiug,  selling,  hold* 
ingr  and  dealing  in  lands,  and  building  and 
operating  saw-miUs,  etc.,  and  carrying  on  a 
general  lumber  business.  The  said  Marcus 
Hulings,  for  the  consideration  stated  in  said 
agreement,  sold  to  his  son  and  said  Butler  a 
two-thirds  interest  in  all  of  said  lands  and 
options,  thus  making  the  said  Marcus  Hu- 
lings, Willis  J.  Hulings,  and  the  said  Butler, 
each  the  owner  of  one-third  of  said  lands, 
subject  to  the  vendor's  liens  existing  there- 
on; and  on  the  same  day  the  eaid  Maitsua 
Hulings,  by  a  contract  in  writing,  tx>und 
himself  to  convey  all  of  said  lands  subject  to 
the  said  vendor's  liens  to  a  trustee,  to  heap- 
pointed  by  the  said  firm  of  Hulings  &  Co.,  as 
soon  US  surveys  thereof  could  be  completed, 
and  the  titles  passed  upon  by  counsel.  The 
said  firm  at  once  entered  into  the  possession 
of  said  lands,  and  began  to  operate  them  in 
the  lumber  business,  and  purchased  other 
lands  with  partnership  funds,  taking  the  title 
in  the  name  of  said  Marcus  Hulings,  who 
was  to  convey  the  whole  of  said  lands  to  a 
trustee,  when  appointed  as  designated  in  said 
agreement.  The  said  firm  also  took  up  a 
large  number  of  the  notes  which  had  been 
given  by  said  Marcus  Hulings  for  said  lands. 
Before  the  conveyance  of  said  lands,  or  the 
selection  of  a  trustee  to  whom  they  could  be 
conveyed,  the  said  firm  of  Hulings  &  Co.  de- 
cided to  become  an  incorporate  body,  and 
that  said  conveyance  should  be  made  to  said 
oorporation  instead  of  to  a  trustee.  Accord- 
ingly, on  January  2, 1885,  the  parties  duly 
executed  an  agreement  to  become  a  oorporar 
tion  of  the  state  of  West  Virginia  by  the 
name  of  the  "Hulings  Lumber  Co.,"  and  on 
the  same  day,  but  subsequent  to  the  execu- 
tion and  filing  of  said  agreement,  the  said 
Hulings  &  Co.,  by  a  writing  duly  signed  by 
said  firm,  agreed  that  they  would  "cause  to 
be  conveyed  unto  said  corporation"  all  the 
aforeisaid  lands  to  which  Marcus  Hulings 
held  the  title,  and  also  the  mills  and  other 
property  that  had  l)een  acquired  by  said  firm 
in  the  lumber  business  subsequent  to  the 
date  of  the  aforesaid  agreement  of  April  30, 
1884.  In  pursuance  of  this  writing  or  conr 
tract  of  January  2. 1885.  a  deed  was  written, 
signed,  sealed,  and  acknowledged  by  Marcos 
Hulings  and  wife,  conveying  to  the  Hulings 
Lumber  Company  ail  of  said  lands,  subject 
to  the  vendor's  liens  still  existing  upqnthem 
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for  unpaid  purchase  money,  amounting  to 
over  $30,000.  This  deed  was  placed  in  the 
han<ls  of  John  £.  Butler,  with  the  under- 
standing that  he  was  to  deliver  it  to  the  Hu- 
lings  Lumber  Company  as  soon  as  it  should 
be  organized,  and  issued  stock  in  payment 
/or  said  lands  to  the  corporators.  On  Feb- 
ruary 20,  18iJ5.  a  certificate  of  incorporation 
was  issued  by  the  secretary  of  state  of  West 
Virginia  for  said  corporation,  and  on  March 
28.  1885,  the  stockholders  met  and  duly  or- 
ganized, and  elected  a  board  of  directors,  and 
on  the  same  day  the  boaM  of  directors  met 
and  elected  the  following  officers:  Willis  J. 
Hulings,  president;  John  E.  Butler,  treas- 
urer; and  D.  W.  Osborne,  secretary.  At  said 
meeting  the  president  and  secretary  were 
Authorized  to  issue  $150,000  of  the  capital 
-stock  of  the  corporation  in  payment  for  said 
lands,  and  thereupon,  at  said  meeting,  John 
£.  fiutler  delivered  said  deed,  and  it  was 
4oly  accepted  by  the  corporation,  and  the 
•capital  stock  Issued  and  delivered  in  payment 
for  said  lands.  The  corporation  took  posses- 
iiion  of  the  lauds,  engaged  largely  in  the  lum- 
ber business,  paid  on  part  of  the  outstanding 
notes  for  the  purchase  money,  and  induced 
F.  W.  Mitchell  &  Co.  to  take  up  the  balance, 
And  executed  a  trust-deed  on  said  lands,  dated 
February  6,  1886,  to  secure  F.  W.  Mitchell 
&  Co.  for  the  purchase  notes  so  paid  by  them. 
The  said  deed  to  the  Hulings  Lumber  Com- 
-pany  was  duly  recorded  in  Tucker  county  on 
April  3,1885,  and  in  Randolph  county  on  April 
20,  1885;  and  the  said  trust-deed  to  secure 
F.  W.  Mitchell  &  Co.  was  duly  recorded  in 
«aid  counties  prior  to  March  6,  1886.  On 
October  27,  1886,  the  plantiff,  the  Spring 
•Garden  Bank,  recovered,  in  the  supreme 
court  of  the  state  of  New  York  in  and  for 
the  city  of  New  York,  a  judgment  against 
Marcus  Hulings  for  83,374,  with  coste  and 
-dam^es;  making  an  aggregate  sum  of 
83,622.07.  It  is  upon  this  judgment  that 
this  suit  is  founded.  The  note  upon  which 
said  judgment  was  recovered  was  given  by 
Hulings  on  September  29,  1884,  but,  accord- 
ing to  the  testimony  of  Marcus  Hulings, 
which  is  not  contradicted,  the  said  note  was 
not  negotiated  so  as  to  make  it  a  liability  up- 
on him  until  about  the  middle  of  June,  1885, 
more  than  two  months  after  the  date  of  the 
•deed  to  the  Hulings  Lumber  Company. 

The  first  question  presented  is  whether  or 
not  the  deed  to  the  Hulings  Lumber  Com- 
pany is  void  because  at  the  date  of  said  deed 
the  said  company  had  not  been  incorporated. 
This  inquiry  involves  the  essentials  of  a  vaUd 
-conveyance  of  real  estate.  The  law  requires 
more  form  and  solemnity  in  the  conveyance 
-of  land  than  in  that  of  chattels.  It  is  only 
necessary  here  to  consider  conveyances  by 
deed.  A  deed  is  a  writing  sealed  and  deliv- 
-flred,  and  to  be  duly  executed  it  must  be  writ- 
ten on  paper  or  parchment.  Co.  Litt.  35b. 
There  must,  of  course,  be  both  a  grantor  and 
grantee  to  every  deed.  In  order  to  be  a  gran- 
tor the  party  must  be  tui  Juris,  and  capable 
•of  contracting;  but  such  is  not  the  case  with 


respect  to  the  grantee.  Any  person  capable 
of  holding  lands,  including  corporations, 
idiots,  persons  of  unsound  mind,  and  infants, 
may  be  tlie  grantee  in  a  deed.  Delivery  is 
an  incident  essential  to  the  due  execution  of 
a  deed,  for  it  takes  effect  only  from  the  de- 
livery. The  delivery  may  l>e  by  the  grantor 
to  the  grantee,  or  to  any  other  person  author- 
ized by  him  to  receive  it.  It  may  be  deliv> 
ered  to  a  stranger  as  an  escrow,  which  means 
a  conditional  delivery  to  a  stranger,  to  be 
kept  by  him  until  certain  conditions  be  per- 
formed, and  then  to  be  delivered  over  to  the 
grantee.  Generally,  an  escrow  takes  effect 
from  the  second  delivery,  and  is  to  be  consid- 
ered as  the  deed  of  the  party  from  that  time; 
but  this  general  rule  does  not  apply  when 
justice  requires  a  resort  to  fiction.  4  Kent, 
Comm.  453;  Fewell  v.  Kmsler,  30  Ind.  195; 
Gilmore  v.  Morris,  13  Mo.  App.  114.  A 
writing  delivered  to  a  stranger  for  the  use 
and  benefit  of  the  grantee,  to  have  effect 
after  a  certain  event,  or  the  performance  of 
some  condition,  may  be  delivered  either  as  a 
deed  or  as  an  escrow.  Hatch  v.  Hatch,  9 
Mass.  307;  1  Devi.  Deeds,  §  275.  According 
to  all  the  authorities,  delivery,  whatever  may 
be  its  form  or  the  manner  in  which  it  is 
made,  is  absolutely  essential.  It  is  the  final 
act,  without  which  all  other  acts  and  formali- 
ties are  ineffectual;  and  the  deed  takes  effect 
only  from  its  actuaj  or  constructive  delivery. 
Id.  g  260;  Bisb.  Cont.  §  26;  3  Wasbb.  Real 
Prop.  300.  The  foregoing  are  elementary 
principles.  The  important  question,  how- 
ever, in  this  cause,  is  .whether  or  not  the 
aforesaid  deed  from  Marcus  Hulings  and  wife 
to  the  Hulings  Lumber  Company  is  void  and 
ineffectual  for  the  want  of  a  grantee.  It  is 
admitted  that  a  grant  In  prcesenti  to  a  per- 
son not  in  este  at  the  time  the  deed  is  deliv- 
ered would  be  inoperative;  and,  likewise,  a 
deed  to  a  corporation  never  created  or  organ- 
ized would  be  void.  .  Hulick  v.  Scovil,  4  Gil- 
man,  191;  Ilarriman  v.  Southam,  16Ind.  190; 
Russell  V.  Topping,  5  Macl.  202.  These 
cases  and  others  of  the  same  character  fully 
sustain  the  doctrine  that  a  deed  to  a  corpora- 
tion not  in  existence,  or  to  one  incapable  by 
its  charter  of  holding  real  estate,  or  to  a  per-  . 
son  not  in  esse  at  the  time  of  the  delivery  of 
the  deed,  is  void;  but  I  have  been  unable  to 
find  any  case  in  which  it  has  been  decided 
that  a  deed  made  to  a  corporation  having  a 
potential  existence  at  the  date  of  the  deed, 
and  which  had  obtained  its  charter  and  com- 
pleted its  organization  at  the  time  the  deed 
was  delivered  to  it,  was  void  or  ineffectual 
as  a  conveyance  to  the  corporation.  On  the 
contrary,  in  Wharf  Co.  v.  Judd.  108  Mass. 
224,  the  court  held  that  a  deed  conveying 
land  to  a  corporation,  dated  after  the  date  of 
its  charter  and  betoro  its  organization,  was  a 
valid  conveyance.  The  court,  in  its  opinion, 
on  page  22S,  says:  "The  acceptance  of  the 
deed  will  be  presumed  as  soon  as  the  plain- 
tiffs (the  corporation)  were  competent  to 
take  it.  Bank  v.  Bellis,  10  Gush.  276;  Ward 
T.  Lewis,  4  Pick.  518;  Bank  v.  Dandridge, 
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12  Wheat.  64,  70.  And  tlieae  plaintiffs  coald 
accept  a  deed  as  soon  as  they  bfcame  compe- 
tent to  make  a  contract  under  their  charter. " 
In  Drury  v.  Foster,  the  court.  In  its  opinion, 
Bays:  "We  agree,  if  one  competent  to  con- 
vey real  estate  sign  and  acknowledge  a  deed 
In  blank,  and  deliver  the  same  to  an  agent 
with  authority,  express  or  implied,  to  Bll  the 
blank,  and  perfect  the  conveyance,  its  valid- 
ity could  not  be  well  controverted. "  2  Wall. 
88.  As  before  stated,  it  is  the  delivery  of 
the  deed  that  is  the  crowning  act  to  complete 
its  execntion,  and  is  as  essential  to  the  trans- 
mission of  the  title  as  the  deed  itself.  Ac- 
ceptance by  the  grantee,  or  someone  for  him, 
is  an  essential  part  of  the  delivery.  It  is 
true,  an  acceptance,  where  it  is  for  Uie  bene- 
fit of  the  grantee,  will  be  presumed;  still  ac- 
ceptance is  a  necessary  incident  to  the  con- 
veyance. If,  therefore,  there  is  a  grantee  in 
existence  at  the  time  of  delivery,  and  such 
grantee  accepts  the  conveyance,  I  can  see  no 
objection,  either  in  law  or  reason,  why  the 
conveyance  should  not  be  sustained,  espe- 
cially in  a  case  where  justice  and  equity  re- 
quire it.  It  is  the  duty  of  courts  to  uphold, 
rather  than  destroy,  deeds.  Sherwood  v. 
Whiting,  54  Conn.  330,8  Atl.  Rep.  80;  Flagg 
V.  Eames,  94  Amer.  Dec.  368;  African  M. 
E.  Church  v.  Conover,  27  N.  J.  Eq.  157;  Shed 
V.  Shed,  3  N.  H.  432. 

In  the  case  before  us,  the  corporators  of 
the  Hulings  Lumber  Company  on  January  2, 
1885,  before  the  deed  to  it  was  executed,  had 
duly  signed  and  entered  into  articles  in  the 
form  prescribed  by  the  statute,  by  which  they 
agreeii  to  become  a  corporation ;  and  at  the 
instance  of  said  corporators  Marcus  Hulings 
and  wife,  on  the  same  day,  but  after  said  arti- 
cles had  been  entered  into,  signed  and  ac- 
knowledged a  deed  to  the  corporation,  thus 
agreed  upon  and  partly  created,  for  the  lands 
in  controversy.  It  is  fully  proved  by  both 
Marcus  Hnlings  and  John  E.  Butler  that  this 
deed  was  delivered  by  the  Hulings  to  said 
Bntler  to  be  held  by  him  until  the  Hulings 
Lumber  Company  received  its  charter,  and 
organized,  and  then,  upon  the  issuance  of  the 
Btwk  in  payment  of  the  lands  as  agreed  up- 
on, Butler  was  to  deliver  the  deed  to  the  cor- 
poration; and  it  was  also  proved  that  on 
March  28,  1885,  after  said  corporation  had 
fully  organized  under  its  charter,  and  passed 
a  resolution  to  accept  the  deed  and  issue  the 
capital  stock  for  the  lands,  Butler  did  deliver 
the  deed  to,  and  it  was  accepted  by,  the  corpo- 
ration ;  and  afterwards,  on  April  3, 1885,  it  had 
said  deed  duly  recorded  in  Tucker  county. 
It  spems  to  me  that  this  deed,  under  the  tacts 
and  circumstances  hereinbefore  stated,  was 
a  sufficient  conveyance  to  vest  the  title  to  the 
lands  therein  mentioned  in  the  Hulings  Lum- 
ber Company.  The  said  company  was  at  the 
time  the  deed  was  delivered  to  and  accepted 
by  it  a  complete  corporation,  duly  chartered 
and  organized;  and  not  only  this,  but  it  had 
at  the  date  of  said  deed  a  potential  existence, 
and  it  subsequently  became  an  actual  and 
Jegal  corporation.    I  am  therefore  clearly  of 


opinion  that  said  deed  did  vost  in  th!>  said 
Hulings  Lumber  Company  the  Icfial  title  to 
said  lands.  This  conclusion  renders  it  un- 
necessary to  consider  at  any  length  the  other 
ground  upon  which  said  deed  is  assailed  by 
the  plaintiffs  bill.  It  appears  from  the  tes- 
timony of  Marcus  Hulings,  and  there  is  no 
evidence  in  the  record  contradicting  him, 
that  the  notes  on  which  the  plaintiff  obtained 
its  judgment  were  wholly  without  consider- 
ation, and  never  became  legal  and  binding 
obligations  upon  him  until  they  passed  into 
the  hands  of  bona  flde  holders,  and  that  no 
part  of  them  did  so  pass  into  the  hands  of 
the  plaintiff  or  any  person  under  whom  It 
claims  until  about  the  middle  of  June,  1885, 
which  was  more  than  two  months  after  the 
title  to  said  lands  had  vested  in  said  com- 
pany. If,  therefore,  it  were  conceded  that 
said  deed  was  wholly  voluntary,  and  without 
any  valuable  consideration,  in  tlte  absence  of 
any  proof  of  actual  fraud  the  plaintiff  is  in 
no  position  to  assail  or  complain  of  it.  There 
is  no  proof  fn  the  record  of  any  actual  fraiid. 
On  the  contrary,  the  answers  of  both  Marcus 
Hulings  and  the  Hulings  Lumber  Company 
deny  that  the  deed  was  either  fraudulent  or 
made  without  a  valuable  consideration.  And 
these  answers  are  supported  by  the  evidence 
taken  by  and  on  behalf  of  the  defendants. 
The  plaintiff  offered  no  evidence  on  these 
questions.  For  the  reasons  aforesaid  I  am 
of  opinion  that  the  decrees  of  the  circuit  court 
should  ^  reversed,  and  the  plaintiff's  bill 
dismissM. 

Enolish  and  Brannon,  JJ.,  concurred. 
Green,  J.,  absent 


(S2  W.  Va.  348) 

State  «.  Richards. 

(Supreme  Court  of  Appeals  of  West  Vtratnfa. 
March  7, 1889.) 

COKSTITOTION.U.  LAW— TAXATION— LiCBNSES. 

That  clause  of  eection  2,  c.  82.  Code,  as  amended 
by  chapter  17,  Acts  1885,  whicn  reads,  "Nor  shall 
any  agent  traveling  with  one  or  more  horses  sell 
any  Ughtnlnpr-rod,  sewing-machine,  or  organ  or 
other  musical  instrument,  without  a  state  License 
therefor, "  is  not  nnoonstitutional,  as  applied  to 
such  agents  selling  Singer  sewing-machines  man- 
ufactured outside  of  this  state. 

{Hyllabui  by  the  Court.) 

Error  to  circuit  court.  Wood  county. 
Cole  &  Miller,  for  plaintiff  in  error.    Atty. 
Oen.  Caldwell,  for  defendant  in  error. 

Brannon,  J.  J.  A.  Richards  was  indii-ted 
in  the  circuit  court  of  Wood  county  on  the 
charge  that,  as  agent  and  salesman  of  the 
Singer  Manufacturing  Company,  a  corpora- 
tion under  the  laws  of  the  sbtte  of  New 
Jersey,  without  a  license,  he  unlawfully,  as 
such  agent,  traveling  with  one  or  more 
horses,  did  sell,  offer,  and  expose  for  sale 
sewing-machines  known  as  "Singer  Sewing- 
Machines."  Defendait  moved  the  court  to 
quash  the  indictment,  but  his  motion  was 
overruled.  He  pleaded  not  guilty,  and  a  ju- 
ry convicted  him,  and,  after  overruling  a  mo- 
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tion  for  a  new  trial  and  in  arreat  of  jndg< 
ment,  the  court  gave  judgment  agHinst  bim 
for  $10  fine.  He  alao  tendered  a  special  plea 
to  the  eSect  tbat,  at  the  time  of  commuting 
the  offense,  he  was  engaged  in  selling  us 
agent,  and  not  otherwise,  for  the  Singer 
Manufacturing  Company,  a  corporation  un- 
der the  laws  of  New  Jersey,  and  for  no  one 
else,  Singer  sewing-machines,  which  were 
manufactured  by  said  company  in  New  Jer- 
sey; and  averring  that  section  2  of  the  act 
of  the  legislature  of  1885,  under  which  the 
indictment  waa  found,  was  repugnant  to  the 
ooQstltntlon  of  the  United  States;  which  plea 
was  rejected,  and  exception  therefor  taken. 
It  was  proven  that  in  1886  defendant  was  em- 
ployed by  the  Singer  Manufacturing  Ck)m- 
pany  to  sell  sewing-machines  called  "Singer 
Sewing-Machines;"  that  boon  June  30, 1886, 
sold  one  machine  in  Wood  county,  and  oth- 
en  during  the  year  prior  to  the  indictment, 
and  that  in  selling  he  traveled  with  one  horse 
and  wagon,  and  that  he  sold  only  Singer 
madiines;  and  tliat  they  were  all*  manufact- 
ured in  New  Jersey,  and  none  in  West  Vir- 
ginia, and  that  defendant  traveled  through 
the  country,  and  sold  machines ;  that  it  was 
bis  duty  to  sell  and  deliver  machines  received 
by  him  from  the  company's  otHce  in  Farkers- 
bnrg,  W.  Vs.  It  waq  agreed  that  said  com- 
pany was  a  corporation  under  the  laws  of 
New  Jersey.  The  defendant  obtained  this 
writ  of  error. 

The  defense  is  based  on  the  contention  that 
the  statute  on  which  the  indictment  stands 
is  in  violation  of  that  clause  of  the  constitu- 
tion of  the  United  States  giving  congress 
power  to  regulate  commerce  among  the 
i^tates.  The  statute  involved  here  is  found 
in  chapter  17,  Acts  1885.  Section  2  provides 
tbat  "  no  person  without  a  state  license  there- 
for shall  act  as  hawkers  or  peddlers.  *  •  * 
Nor  shall  any  agent  traveling  with  one  or 
more  horses  sell  iiny  liglitning-rods,  sewing- 
macbinee,  or  organ  or  other  musical  instru- 
ment, without  a  state  license  therefor."  The 
statute  oon  tains  a  penalty  section .  It  is  con- 
tended that  the  closing  clauae  of  section  4 
renders  the  above  provision  as  to  agents  un- 
constitutional. Section  4,  after  specifying 
several  exemptions  from  the  license  taxation 
Imposed  by  the  preceding  sections,  closes 
yrith  the  clause:  "Nor  shall  any  company  or 
person  engaged  in  manufacturing  goods  in 
this  state  be  required  to  pay  a  license  as  ped- 
dler for  selling  such  goods,  either  by  himself 
or  his  agent. "  Let  us  first  understand  the  ef- 
fect of  the  statute  in  hand.  If  it  could  be 
said  that  under  it  an  agent  traveling  with  k 
horse,  selling  sewing-machines  manufactured 
out  of  the  state,  must  have  license,  while  one 
so  traveling  selling  machines  manufactured 
in  the  state  is  exempt  from  license,  I  should 
tiiink  the  act  would  be  unconstitutional,  as 
held  by  the  supreme  court  of  the  Unit«d 
States  in  "WeWjer  v.  Virginia,  103  U.  S.  350, 
and  Welton  v,  Missouri,  91  U.  8.  275.  See, 
also,  Hinson  ▼.  Lott,  8  Wall.  148;  Ward  v. 
Maryland,  12  Wall.. 418;  Mobile  v.  Kimball, 


102  U.  S.  697.  But  I  cannot  hold  tbat  such 
is  the  construction  of  the  statute.  I  think 
an  agent  so  traveling  selling  sewing-ma- 
chines manufactured  in  the  state  is  subject 
to  license  as  well  as  one  selling  machines 
manufactured  out  of  the  state.  The  said 
clause  of  section  2  expressly  subjects  them  to 
license.  Section  4  has  for  its  purpose  the 
taking  out  of  sections  1  and  2  certain  suU> 
jects,  and  exempting  them  from  lioense  tixes ; 
and,  to  exempt  any  subject  from  tuxatioa  so 
plainly  imposed,  we  must  be  sure  the  sub- 
ject fa}Is  within  the  exemptions. 

Exemptions  from  taxation  should  be  close- 
ly construed.  Remember  that  the  closing 
clause  of  section  4  says:  "Nor  shall  any  com- 
pany or  person  engaged  in  manufacturing 
goods  in  this  state  be  required  to  pay  a 
license  as  peddler."  But  for  tbis  a  iiome 
manufacturer  of  goods,  traveling  and  selling 
his  goods  himself  like  a  peddler,  would  have 
to  get  a  peddler's  lioense,  as  he  would  be  do- 
ing that  which  would  make  bim  a  peddler. 
So,  but  for  it^  if  bis  agent  traveled  and  sold, 
he  would,  by  even  the  defendant's  construc- 
tion, unless  he  were  selling  lightning-rods, 
machine,  or  musical  instruments,  be  liable  to 
peddler's  license.  But  this  clauae  takes  him 
out  of  the  category  of  peddlers.  The  stat- 
ute dearly  makes  peddlers  a  class  for  license, 
and  agents  traveling  with  one  or  n>ofe  horses 
selling  those  articles  a  separate  and  distinct 
class  for  license.  This  clause  does  not  say 
he  shall  not  pay  a  license  as  an  agent  so  trav- 
eling, selling  lightning-rods,  etc.,  but  that  he 
shall  not  be  required  to  pay  a  license  "as 
peddler."  Why  make  the  statute  say  he 
shall  not  pay  a  tax  as  agent  traveling  with 
one  or  more  horses  selling  liglitning-rods, 
sewing-machines,  etc.,  when  it  does  not  say 
so  in  terms,  and  when  we  know  that  this 
same  act  has  just  made  two  separate  classes 
of  peddlers  and  such  agents  for  license  taxa- 
tion, and  when  to  bring  a  subject  under  ex- 
emption from  taxation  clearly  imposed  by  a 
preiceding  section  we  should  have  clear  lan- 
guage? If  the  legislature  had  intended  to 
exempt  them  from  tax  as  agents,  why  did  it 
not  use  the  words  "as  agents, "  not  the  words 
"as  peddler," — make  it  exempt  one  tax  of 
one  amount,  when  it  in  terms  exempts  a  dif- 
ferent tax  of  a  different  amount?  For  chap- 
ter 20  of  Acts  1885  makes  different  amounts 
of  license  taxes  «n  such  peddlers  and  agents. 
Another  argument:  The  statute  says:  "Nor 
shaU  any  company  or  person  ei)gaged  in 
manufacturing  goods  in  tliis  state  be  re- 
quired to  pay  a  license  as  peddler  for  selling 
such  goods;"  and  adding  the  words,  "either 
by  himself  or  bis  agent," — adding  those 
words,  not  to  define  who  should  be  exempt, 
for  it  had  already  declared  that  any  com- 
pany or  person  manufacturing  goods  in  this 
■state  should  be  exempt,  but  only  to  declare 
him  exempt  whether  selling  by  himself  or  by 
agent.  The  office  of  the  cbause  is  not  to  ex- 
empt agents  aelliog  goods  manufactured  in 
this  state,  but  to  exempt  the  company  or 
person  manufacturing  goods  in  this  state 
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from  the  tax  of  a  peddler  and  as  a  peddler, 
vhether  he  sell  by  himself  or  his  agent.  If 
It  be  said  that  the  legislature  could  hardir 
have  regarded  It  necessary  to  put  in  this 
clause  to  exempt  from  peddler  license,  as  it 
would  not  be  thought  that  he  would  have  to 
pay  both  peddler's  and  agent's  license, — doub* 
le  tax  for  one  right, — 1  reply  that  the  object 
was  to  exempt  the  home  manufacturer  from 
peddler's  license  when  selling  as  a  peddler, 
which  he  would  have  to  pay  but 'for  this 
clause,  and  as  to  an  agent  it  was  inserted  out 
of  abundant  caution,  to  avoid  any  pretense 
of  double  taxes.  I  think  this  construction 
greatly  strengthened  by  reference  to  another 
chapter  of  the  Acts  of  1886.  The  function 
of  chapter  17  which  we  have  been  discussing 
is  to  declare  what  callings  shall  be  subject  to 
license,  while  the  function  of  chapter^  is  to 
declare  the  amounts  of  license  taxes,  and, 
being  in  part  materia,  can  be  properly  oon- 
stdered  together. 

In  section  4,  o.  20,  Acts  1885,  fixing  the 
rates  of  taxes  on  licenses,  will  be  found  the 
following  language:  "On  Hawkers  or  Ped- 
dlers. On  every  license  to  act  as  hawker  or 
peddler,  if  the  person  licensed  travel  on  foot 
without  a  horee,  fifteen  dollars;  if  he  travel 
with  one  or  more  horses,  with  or  without  a 
wagon  or  other  vehicle,  seventy-five  dollars: 
provided,  this  clause  is  not  to  be  construed 
as  embracing  what  are  known  as  *  farm  '  or 
'produce'  hucksters.  But  no  company  or 
person  who  Is  a  resident  of  this  state,  and  en- 
gaged in  manufacturing  goods  in  the  state, 
shall  be  required  to  pay  a  license  as  peddler 
for  selling  such  goods,  either  by  himself  or 
agent."  Now,  here,  when  the  legislature 
comee  to  fix  the  tax  on  licenses,  it  names 
this  same  company  or  person  engaged  in 
manufacturing  goods  in  this  state  exempted 
from  license  by  the  clause  quoted  above  from 
section  4,  c.  17;  and  he  is  exempted  from 
wbatP  Not  from  tax  as  agent  traveling 
with  horse  or  horses  selling  lightning-rods, 
sewing-machines,  etc,  but  from  license  as 
peddler,  using  the  same  language  -used  in 
said  closing  clause  of  section  4,  c.  17.  The 
draughtsman  remembered  that  he  bad  been 
exempted  from  peddler's  license  by  the  chap- 
ter prescribing  the  callings  subject  to  license, 
and,  to  be  consistent,  exempts  him  fiom  the 
same  kind  of  tax  when  laying  the  tax.  This 
shows  that  the  legislature  which  passed  both 
these  chapters  did  not  intend  to  exempt  from 
license  tax  as  agents  the  agents  of  a  company 
or  person  engaged  in  manufacturing  goods  in 
this  state,  when  traveling  with  a  horse,  sell- 
ing sewing-machines,  but  only  to  declare 
them  free  from  tax  as  peddlers,  and  tax  them 
as  a  different  class.  And  immediately  fol- 
lowing in  the  same  section  4,  c.  20,  we  find 
the  following:  "Salesmen  of  Sewlng-Ma- 
chiues,  Lightning-Bods,  Organs,  etc.  On 
every  license  to  sell  sewing-machines,  if  the 
salesman  thereof  travels  w'th  one  or  more 
boTses,  twenty  dollars;  on  every  license  to  sell 
organs  or  other  musical  iaatruments,  if  the 
salesman  thereof  travels  with  one  or  more 


horses,  thirty  dollars;  and  on  evejy  license  to 
sell  liglitning-rods,  if  the  salesman  thereof 
travels  with  one  or  more  horses,  fifty  dollars. " 
Now,  evidently,  from  this  language,  this  is 
the  same  agent  whom  we  met  and  became 
acquainted  with,  and  a  short  time  since  took 
leave  of,  in  the  closing  clause  of  section  4,  c. 
17;  bnt  no  exemption  is  found  in  his  favor, 
when  he  comes  to  be  taxed,  though  he  bo  the 
traveling  sale  agent  of  a  company  or  person 
manufacturing  goods  in  this  state.  Our  said 
statute,  thus  construed,  makes  no  discrimi- 
niition  as  to  license  taxation  between  agents 
selling  sewing-machinee  manufactured  in 
this  state  and  those  made  without  it,  both 
being  alike  liable.  If  there  be  no  such  dis- 
crimination between  the  products  of  different 
states,  the  state  has  unquestionable  power  to 
license  tax,  as  held  by  the  United  States  su- 
preme court  in  Woodruff  v.  Farham,  8  Wall.  ■ 
125;  Paul  v.  Virginia,  Id.  177;  and  many 
other  cases  cited  in  Walling  v.  Michigan, 
116  U.  S.  453,  6  Sup.  Gt.  Rep.  454.  And  such 
being  the  construction  of  the  state  statute  by 
the  state  supreme  court,  avoiding  such  dis- 
crimination, such  will  be  its  construction  as 
a  finality  by  the  supreme  coui-t  of  the  United 
States,  and  the  statute,  so  construed,  will  be 
by  that  court  held  constitutional.  Machine 
Co.  v.  Gage,  100  U.  S.  676;  Lefflngwell  v. 
Warren,  2  Black,  599.  It  is  an  accepted 
rule  that  a  court  will  not  declare  a  statute 
unconstitutional  unless  it  be  clearly  so,  unless 
there  be  no  escape  from  such  decision;  and 
it  is  also  an  accepted  rule  that,  among  contest- 
ing constructions,  that  one  should  be  given 
to  a  statute  which  will  render  it  valid  and 
consistent  with  the  constitution,  rattier  than 
one  that  will  overthrow  it,  unless  it  be  plain 
that  the  other  should  be  given. 

The  counsel  for  defendant  cites  and  relies 
on  the  case  of  Bobbins  v.  Taxing  Dist., 
120  U.  S.  489,  7  Sup.  Ct.  Rep.  592,  holding 
that  a  statute  of  Tennessee  that  "all  drump 
raers  and  all  persons  not  having  a  regnlat 
licensed  house  of  business  in  the  taxing  dis- 
trict of  Shelby  county,  offering  for  sale  or 
selling  goods  by  sample,"  should  be  required 
to  pay  taxes  for  the  privilege,  was  void  as 
contrary  to  the  United  States  constitution  as 
to  persons  soliciting  the  sale  of  goods  on  be- 
half  of  individuals  or  firms  doing  business  in 
another  state.  It  must  be  admitted  that  this 
case  and  the  case  of  Asher  v.  Texas,  128  U. 
S.  129,  9  Sup.  Ct.  Rep.  1,  are  in  advance  of 
former  decisions  of  the  same  court  in  restrict- 
ing taxation  on  callings  by  the  state,  if  not 
in  confiict  with  them,  as  seems  to  be  ad- 
mitted by  Justice  Bradi,kt  in  the  latter 
case.  But  they  were  cases  of  persons  selling 
by  sample  or  soliciting  orders  for  persons  re- 
siding or  doing  business  in  other  states,  tax- 
ing the  mere  act  of  so  soliciting,  when  the 
property  had  not  aiTived  in  the  state.  Here 
the  party  was  in  the  state,  perhaps  a  part  of 
its  population,  traveling  with  the  machines 
in  bis  possession,  inside  the  state,  obtained 
from  the  store-house  of  the  company  at  Park- 
ersburg,  in  this  stids.    Justice  Bi:adlby'» 
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opinion  contains  some  strong  arguments  as 
to  tiie  practical  hindrance  of  interstate  com- 
merce by  compelling  a  person  soliciting  or- 
ders for  the  sale  of  goods  in  one  state  by  per- 
sons doing  business  in  another,  the  goods  at 
the  time  being  outside  the  state;  thus  ^x- 
ing  that  immense  business  done  by  commer- 
cifd  traveling  agents,  by  which  in  these  days 
the  greater  part  of  the  immense  sales  are 
made.  His  whole  argument  is  plainly  ttear- 
ing  on  that.  He  distinctly  says  the  states 
may  impose  taxes  "on  persons  residing  with- 
in the  state  or  belonging  to  its  population, 
and  upon  avocations  and  employments  pur- 
saed  therein,  not  directly  connected  with 
foreign  or  interstate  commerce,  or  with  some 
other  employment  or  business  exercised  un- 
der author!^  of  the  constitntion  and  laws  of 
the  United  States,  and  the  imposition  of  taxes 
upon  all  property  within  the  state  mingled 
with  and  forming  a  part  of  the  great  mass  of 
property  therein.  But  in  malsing  such  in- 
ternal regulations  a  state  cannot  impose  taxes 
upon  persons  passing  through  the  state  or 
coming  into  it  merely  for  a  tompornry  pur- 
pose,  especially  if  connected  with  interstate 
or  foreign  commerce;  nor  can  it  impose  such 
taxes  upon  property  imported  into  the  stale 
from  abroad,  or  from  another  state,  and  not 
yet  become  part  of  the  common  mass  of  prop- 
erty tlierein ;  and  no  discrimination  can  be 
made  by  any  such  regulations  adversely  to 
the  persons  or  property  of  other  states,  and 
no  regulations  can  be  made  directly  afTecting 
interstate  commerce."  Elsewhere  be  in- 
quires "whether  it  is  competent  for  a  state 
to  levy  a  tax  or  impose  any  other  restriction 
apon  the  citizens  or  inhabitants  of  other 
states  tor  selling  or  seeking  to  sell  their 
goods  in  such  state  before  they  are  intro- 
daced  therein."  He  then  discusses  the- in- 
convenience to  business  men  if  they  were 
not  allowed  to  send  their  agents  into  other 
states  to  solicit  orders.  He  then  refers  to 
the  suggestion  that  thus  the  taxing  powers 
of  the  states  may  be  crippled,  and  says: 
"This  may  be  true  to  a  certain  extent,  but 
only  in  those  cases  in  which  the  states  them- 
selves, as  well  as  individual  citizens,  are  sub- 
ject to  the  restraint  of  the  higher  law  of  the 
constitution;  and  this  interference  will  be 
very  limited  in  its  operation.  It  will  only 
prevent  the  levy  of  a  tax,  or  the  require- 
ments of  a  license,  for  mailing  negotiations 
in  the  conduct  of  interstate  commerce. "  As 
applied  to  taxing  persons  traveling  and  so- 
liciting orders,  tliere  seems  to  be  force  in  the 
argument.  I  do  not  understand  it  to  go  fur- 
ther,— not  to  the  extent  of  denying  the  state 
right  to  require  a  license  tax  of  peddlers  or 
traveling  agents  carrying  their  property  with 
them  inside  tlie  state,  and  selling  and  deliv- 
ering it,  because  of  the  accidental  circum- 
stance, in  some  instances,  that  that  property 
came  for  sale  from  another  state.  Justice 
Bradley,  as,  I  think,  appears  from  the 
above  extracts  from  his  opinion,  has  in  mind 
and  hand  the  case  of  drummers  selling  by 
sample  for  principals  in  other  states,  who 


solicit  orders  for  the  sale  of  pro!)erty  not  yet 
in  the  skite.  As  the  attorney  general  argues, 
T  think  "Itobbins  v.  Taxing  Dist.  merely 
deals  with  a  tax  on  a  drummer  selling  by 
sample,  and  not  with  a  man  carrying  goods 
with  him  for  delivery  as  he  sells,  as  in  our 
csise."  I  do  not  understand  that  high  and 
able  tribunal,  the  supreme  court  of  the 
United  States,  to  have  gone  to  the  extent 
claimed  by  the  defense  in  this  case,  or  to  have 
denied  the  power  to  impose  license  taxes 
where  they  do  not  directly  affect  interstate 
commerce,  or  the  right  to  tax  salesmen  hav- 
ing their  goods  in  the  state,  and  selling 
them,  simply  because,  in  instances,  such 
goods  are  manufactured  in  or  sold  by  owners 
residing  in  other  states.  "No  one  will  be 
more  ready  than  I  to  accord  to  the  constitu- 
tion and  laws  of  the  United  States  their  pre- 
eminence where  I  can  see  the  conflict  of  state 
law  with  it;  but  I  do  not  realize  it  in  this 
case,  nor  do  I  construe  the  case  of  Itobbins 
V.  Taxing  Dist.  as  operating  to  invalidate 
the  statute  of  the  stete  in  question. 

I  think  there  was  no  error  in  rejecting  the 
special  plea.  It  states  no  other  facts  than 
the  indictment  contains,  and  the  same  ques- 
tion of  the  constitutionality  of  the  statute 
sought  to  be  raised  by  it  was  raised  by  the 
motion  to  quash;  and  the  same  remark  ap- 
plies to  the  overruling  of  the  motion  for  a 
new  trial,  and  the  overruling  of  the  motion 
in  arrest  of  judgment.  If  the  statute  be  val- 
id, the  facts  appearing  certainly  sustain  the 
indictment.  Nor  do  I  think  the  indictment 
bad  because  it  does  not  negative  that  clause 
of  the  act  that  "  no  person  engaged  in  man- 
ufacturing goods  in  this  state  shall  be  re- 
quired to  pay  a  license  as  peddler,"  etc  It 
is  not  a  part  of  the  enacting  clause  on  which 
the  indictment  rests.  The  pleader  need  only 
negative  exceptions  in  the  enacting  clause; 
not  what  comes  in  by  way  of  proviso,  or  what 
is  in  nature  but  a  proviso,  and  not  in  the  en- 
acting clause.  Hill's  Case,  5  Grat.  682.  The 
fact  that  the  indictment  charges  that  defend- 
ant did  "sell,  offer  and  expose  for  sale," 
whereas  "sell"  is  the  only  word  used  in  the 
statute,  and  it  is  no  offense  to  "offer  or  ex- 
pose" sewing-machines  for  sale,  istmmateriaL 
Those  words  are  merely  surplusage.  The  old 
maxim  is,  utile  per  utile  non  vitiatur, — sur- 
plusage does  not  vitiate.  1  Blsh.  Grim.  Proc. 
§478;  Code  1887.  o.  158;  §  10.  I  am  of  opin- 
ion to  aflBrm  the  judgment  of  the  circuit 
court,  and  the  court  so  orders. 

Sntder,  p.,  and  Enoush.  J^  concurred. 
Oreen,  J.,  absent. 

(S2  W.  Ya.  370) 

Searle's  Adu'r  0.  Kanawha  Sb  O.  Bt.  Co. 

(Supreme  Court  of  Appeal*  of  Weet  Virginia. 
Uarch  8, 1889.) 

Carbiers — ^iKJuniBa  to  PAssBiiaKRS — Pleadixo — 
Dakaoes. 
1.  In  an  action  under  our  statute,  chapter  108, 
Code,  to  recover  damages  for  causing  the  death  of 
a  party,  the  declaration  is  not  demurrable  simply 
because  it  names  the  widow  and  children  of  Uu 


Digitized  by  VjOOQlC 


W.  Va.) 


SEABLE'S  ADM'R  v.  KA.NAA7HA  &  O.  RY.  CO. 


249 


decedent,  and  avera  that  the  damages  claimed  by 
the  plaintiff  accrued  to  them.  Such  parta  of  the 
declaration  will  be  treated  aa  surplusage. 

8.  The  declaration,  in  an  action  under  said  stat- 
nte,  which  avers  that  the  decedent  was  killed  by 
the  oversetting  and  throwing  down  of  the  railroad 
(»r  in  which  he  was  at  the  time  being  carried  by 
the  defendant  as  a  passenger,  and  that  said  over- 
setting and  throwing  down  of  the  oar  were  caused 
by  the  neeUgenoe  of  the  defendant,  is  not  demur- 
rable on  the  ground  that  the  allegation  is  too  gen- 
eral 

8.  The  following  Instructions  are  not  erroneous 
in  an  action  brought  nnder  said  statute  to  recover 
damages  for  the  oansingof  the  death  of  a  husband 
and  parent  by  the  negligence  of  a  railroad  compa- 
ny: "(3)  The  law,  in  tenderness  to  human  life  and 
lunbs,  holds  railroad  companies  liable  for  the 
•Itehtest  negligence,  and  comp^  them  to  repel  by 
saflsfactonr  proof »  every  imputation  of  such  neg- 
llgencew  when  carriers  undertake  to  convey  pas- 
•engers  by  the  powerful  but  dangerous  agency  of 
■team,  public  policy  and  safety  require  that  tney 
be  held  to  the  greatesrt  possible  care  and  diligence. 
(8)  The  Kanawha  &  Ohio  Railway  Company,  as  a 
common  carrier  of  passengers,  was  bound  to  ez- 
eivise  the  utmost  degree  of  diligence  and  care  in 
safely  transporting  Daniel  Searles  upon  his  jour- 
ney. (4)  The  slightest  neglect  against  which 
human  prudence  and  foresighimight  have  guarded, 
and  by  reason  of  which  his  death  may  have  been 
occasioned,  renders  such  company  liable  in  dam- 
ages for  such  death.  (5)  Said  railroad  company 
is  held  by  the  law  to  the  utmost  care,  not  only  in 
Qie  management  of  its  trains  and  cars,  but  also  in 
the  structure,  repair,  and  care  of  the  track  and 
bridges,  and  ail  other  arrangements  necessary  to 
the  safety  of  passengers.  (6)  The  jury  are  in- 
structed that  in  estimating  the  pecuniary  injury 
they  may  take  into  consideration  the  nurture,  in- 
struction, and  physical,  moral,  and  intellectual 
training  which  the  children  would  have  received 
from  their  father.  (7)  The  jury  are  instructed  that 
while  they  must  assess  the  damages  with  reference 
to  the  pecuniary  injuries  sustained  by  the  dis- 
tributees in  consequence  of  the  death  of  Daniel 
Searles,  they  are  not  limited  to  the  losses  actually 
sustained  at  the  precise  period  of  his  death,  but 
may  Include  also  prospective  losses,  provided  they 
are  such  as  the  jury  believe  from  the  evidence  wiU 
actually  result  to  the  distributees  as  the  proziinate 
damages  arising  from  the  wrongful  death. " 

(ayllabus  by  the  Court) 

Error  to  circuit  court,  Mason  county. 
tfeo.  S.  Couch,  for  plain'.lfl  in  error.  Gunn 
iB  Oibbotu,  for  defendant  in  error. 

Sntder,  p.  Action  of  trespass  on  the 
case  commenced  in  June,  1886,  bj  T.  M. 
Harbour,  as  administrator  of  Daniel  Searles, 
deceased,  against  the  Kanawha  &  Ohio  Bail- 
way  Ckimpany,  in  the  circuit  court  of  Mason 
county.  There  was  a  demurrer  to  the  declara- 
tion, which  was  sustained,  and  then  an 
amended  declaration  was  filed,  to  which  and 
to  each  count  thereof  the  defendant  demurred, 
and  this  demurrer  was  overruled.  Issue  was 
joined  on  the  plea  of  not  guilty,  and  upon 
two  s|iecial  pleas  denying  that  the  plaintiff 
was,  or  ever  had  been,  administrator  of 
Searles.  The  action  was  tried  by  jury,  a  ver- 
dict returned  for  the  plaintiff  for  $3,000, 
which  the  defendant  moved  the  court  to  set 
aside,  but  the  court  overruled  this  motion, 
and  entered  judgment  on  the  verdict,  abd  the 
defendant  obtained  this  writ  of  error.  The 
defendant  in  error  complains  that  the  circuit 
eourt  erred  in  sustaining  the  demurrer  to  the 
original  declaration.  The  record  stiows  that 
after  the  court  sustained  this  demurrer  the 


plaintiff  was  given  leave  to  Ale  an  amended 
declaration,  which  he  afterwards  did,  without 
objection.  This  operateil  as  a  waiver  of  any 
objection  to  tlie  action  of  the  court  in  sustain- 
ing said  demurrer,  and  the  amended  declara^ 
tion,  when  filed,  superseded  the  original,  and 
became  the  only  declaration  in  the  case.  It 
is  too  l&te  to  make  an  objection  of  this  char- 
acter for  the  first  time  in  the  appellate  court. 
The  plaintiff  in  error,  the  railway  company, 
insists  that  the  court  erred  in  overruling  the 
demurrer  to  the  amended  declaration :  First, 
because  each  of  its  three  counts  are  bad,  for 
the  reason  that  they  allege  the  damages 
claimed  by  the  plaintiff  accrued  to  the  widow 
and  children  of  the  intestate;  and,  second, 
because  the  second  count  is  bad  for  the  fur- 
ther reason  that  it  fails  to  aver  how,  and  in 
what  respect,  the  defendant  was  negligent. 

1 .  Each  count  of  the  declaration,  ^ter  al- 
leging that  the  plaintiff's  intestate  was  killed 
by  the  negligence  of  the  defendant  while  be- 
ing carried  as  a  passenger  upon  one  of  its 
trains,  avers  that  by  reason  of  the  premises 
the  said  widow  and  children  of  the  decedent 
(naming  each  of  them)  have  sustained  dam- 
ages to  the  amount  of  SIO.OOO.  And  in  its 
general  conclusion  the  declaration  avers  that 
by  reason  of  the  matters  contained  intheflrst, 
second,  and  third  counts,  and  by  force  of  tlie 
statute,  an  action  has  accrued  to  the  plaintiff, 
as  administrator  as  aforesaid,  to  have  and  de- 
mand from  the  defendant  damages  to  the' 
amount  of  $10,000.  In  Railroad  Ck).  v.  (Settle, 
3  W.Ya.  376,  which  was  an  action  brought  un- 
der chapter  98,  Acts  1863,  it  was  held  that  the 
declaration  was  fatally  defective  for  the  rea- 
son that  it  failed  to  aver  that  the  decedent  had 
a  widow  or  next  of  kin.  After  that  decision 
the  statute  was  changed  so  as  to  provide  that 
the  amount  recovered  shall  be  distributed  to 
the  parties  entitled  under  the  law  to  the  per- 
sonal estate  of  a  decedent,  but  it  shall  not  be 
liable  for  bis  debts,  instead  of  providing,  as 
the  statute  then  did,  that  the  amount  recov- 
ered shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  the  decedent. 
Since  this  modification  of  the  statute  it  has 
not  been  regarded  as  essential  that  the  decla- 
ration should  aver  that  the  decedent  bad  a 
widow  or  next  of  kin,  or  to  mention  his  dis- 
tributees by  name  or  otherwise,  and  I  think 
such  is  the  proper  interpretation  of  the  stat- 
ute. Railroad  Co  v.  Wightman,  29  Grat. 
431.  But  while  it  is  not  necessary  to  name 
the  distributees,  and  allege  that  the  action  is 
for  their  benefit,  still  I  do  not  think  the  mak- 
ing of  such  averment  will  be  fatal  to  the  de- 
claration, but  that  it  ought  to  be  treated 
simply  as  surplusage.  It  seems  to  me  this 
should  be  so  treated,  under  section  29,  c.  125, 
Code  1887,  which  declares  that  on  demurrei 
no  defect  shall  be  regarded,  unless  it  be  so  ea 
sential  that  judgment  cannot  be  given  accord 
ing  to  law  and  the  very  right  of  the  case.  ] 
think,  therefore,  this  objection  is  not  well 
taken. 

2.  The  other  ground  relied  on  in  support 
of  the  demurrer  is  that  the  second  count  of 
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the  declaration  Is  too  general  in  that  it  fails 
to  aver  bow.  or  in  wbat  manner,  the  defend- 
ant's car  was  overset  and  thrown  down, 
irhetber  by  a  defect  in  the  car,  the  track,  or 
carelessness  of  its  employes,  or  otherwise. 
The  averment  is,  in  substance,  as  follows: 
The  defendant,  not  regarding  its  duty,  con- 
ducted itself  so  carelessly,  negligently,  and 
unskillfully  that  by  reason  thereof  and  the 
default  of  the  defendant  and  its  servants,  and 
for  the  want  of  due  care  and  attention,  the 
car  in  which  the  said  Searles  was  being  car- 
ried was  overset  and  thrown  down,  by  means 
whereof  the  said  Searles  was  greatly  wound- 
ed and  injured,  and  by  reason  tliereof  be 
died.  Under  the  decisions  of  this  court  in 
Blaine  v.  Railroad  Co.,  9  W.  Va.  252;  Haw- 
ker V.  Raikoad  C!o.,  15  W.Va.  628;  and  Berns 
T.  Coal  Co.,  27  W.  "Va.  285,— we  must  over- 
rule this  objection  to  the  declaration,  and 
hold  that  its  averments  were  sutBoient.  It 
avers  that  the  decedent  was  killed  by  the 
oversetting  and  throwing  down  of  the  car, 
and  that  ttiiswas  caused  by  the  negligence  of 
the  defendant.  Tliis,  it  seems  to  me,  is  a 
sufficient  averment  of  the  negligent  act  which 
cansed  the  injury,  under  the  law  of  this  state, 
as  moditled  by  our  statutesi  though  it  may 
not  be  such  as  required  by  the  rigid  rules  of 
pleadingof  the  common  law.  2Tliomp.  Neg. 
1246,  §  26;  Railroad  Co.  v.  Dunlap,  29  Ind. 
426;  Railroad  Co.  V.  Harwood,  90  111.  425. 
The  demurrer  to  the  declaration  was,  there- 
fore, properly  overruled. 

It  is  further  assigned  as  error  by  the  plain- 
tiff in  error  that  the  court  improperly  refused 
to  instruct  tlie  jury  that  the  evidence  of  the 
plaintiff  was  insufficient  to  prove  that  the 
plaintiff  was  or  ever  had  been  legally  ^)- 
pointed  administrator  of  Daniel  Searles.  In 
order  to  prove  such  appointment  the  plaintiff 
introduced  an  order  of  the  county  court  of 
Putnam  county,  dated  March  15, 1886,  in  these 
words:  "The  clerk  of  this  court  presented 
here  a  list  of  fiduciary  appointments  by  him 
made  in  vacation  since  the  Qrst  day  of  the  last 
regular  term  of  this  court,  which  list  being 
seen  and  inspected  by  the  court,  it  is  ordered 
that  each  of  the  ^pointments  be,  and  the  same 
is  hereby,  confirmed."  In  connection  with 
this  order  the  plaintiff  read  in  evidence  a  list 
upon  which  it  appears  that  the  plaintiff  was 
appointed  administrator  of  said  Daniel 
Searles  on  February  27,  1886.  It  is  con- 
tended that  this  was  limply  a  private  list  of 
the  clerk  and  tliat  the  order  of  conflrmution 
referred  to  this  list,  and  did  not,  therefore, 
oonSrm  any  appointment  of  which  the  clerk 
had  made  a  record,  as  required  by  the  stat- 
ute. It  would  certainly  have  been  better  and 
more  formal  for  the  order  of  the  county  court 
to  show  that  the  clerk  had  reported,  that  is, 
exhibited,  to  the  court  the  record  of  the  ap- 
pointments made  by  him  in  vacation;  but, 
in  the  absence  of  auy'fact  tending  to  show 
that  the  list  referred  to  in  said  order  was  not 
the  recorded  list  of  the  clerk,  it  seems  to  me 
the  court  ought  to  presume  that  it  was  the 
recorded  list,  and  that  the  order  of  confirma- 


tion referred  to  the  appointments  mmie  and 
recorded  by  the  clerk.  To  hold  otherwise 
would  be  extremely  technical,  and,  I  think, 
unwarrantable. 

The  court  gave  to  the  jury  eight  instruc- 
tions at  the  instance  of  tlie  defendant,  and 
the  same  number  at  the  request  of  the  plain- 
tiff. To  tlie  giving  of  the  latter,  or  any  of 
them,  the  defendant  objected,  but  no  objeo* 
tion  is  made  to  any  of  them  in  this  court,  ex- 
cept Nos.  2,  5»  6,  and  7,  which  are  in  these 
words:  "(2)  The  law,  in  tenderness  to  hu- 
man life  and  limbs,  holds  railroad  companies 
liable  for  the  slightest  negligence,  and  com- 
pels tliem  to  repel  by  satisfactory  proofs  ev- 
ery imputation  of  such  negligence.  Wheft 
carriers  undertake  to  convey  passengers  by 
the  powerful  but  dangerous  agency  of  steam» 
public  policy  and  safety  require  that  they  be- 
held to  tlie  greatest  possible  care  and  dili- 
gence. Any  negligence  or  default  in  such 
cases  makes  such  carriers  liable  in  damages 
under  tlie  statute."  "(51  Said  railroad  com- 
pany is  held  by  the  law  to  the  utmost  care, 
not  only  in  the  management  of  its  trains  and 
cars,  but  also  in  the  structure,  repair,  and 
care  of  the  track  and  bridges,  and  all  other 
arrangements  necessary  to  the  safety  of  pas- 
sengers. (6)  The  jury  are  instructed  that 
in  estimating  the  pecuniary  injury  they  may 
take  into  consideration  the  nurture,  instruc- 
tion, and  physical,  moral,  and  intellectual 
training  whicli  tlie  children  would  have  re- 
ceived from  their  father.  (7)  The  jury  are 
instructed  that  while  they  must  assess  the 
damages  with  reference  to  the  pecuniary  in- 
juries sustained  by  the  distributees  in  conse- 
quence of  the  death  of  Daniel  Searles,  they 
are  not  limited  to  the  losses  actually  sustained 
at  the  precise  period  of  his  death,  but  may 
include  also  prospective  losses,  provided  they 
are  such  as  the  jury  believe  from  the  evidence 
will  actually  result  to  the  distributees  as  the 
proximate  damages  arising  from  tlie  wrong- 
ful death." 

Of  the  said  instructions  Kos.  2  and  5  are 
literal  copies  of  instructions  given,  and  ap- 
proved by  the  appellate  court,  io  Railroad 
Co.  V.  "Wightman,  29  Grat.  431.  In  refer- 
ence to  these  instructions,  the  court  in  that 
case,  at  page  445,  says:  "We  do  not  deem 
it  necessary  to  enter  into  any  discussion  of 
the  propositions  of  law  involved  In  these  ioi- 
Btructions.  It  is  sufficient  to  say  that  they 
are  fully  sustiiined  by  the  elementary  writers,, 
and  by  the  opinions  of  the  most  respectable 
courts  in  this  country.  The  decisions  on  this 
subject  are  given  in  Whart.  Neg.  §§  627- 
661,  inclusive;  also  section  ^2,  and  the 
notes  to  these  sections;  Redf.  Bailm.  §  346} 
Parish  v.  Reigle,  11  Grat;  697."  It  is,  bow* 
ever,  earnestly  insisted  by  the  counsel  for 
the  plaintiff  in  error  that  the  concluding  sen- 
tence of  said  instruction  No.  2,  to- wit:  "Any 
negligence  or  default  in  such  cases  makes 
such  carriers  liable  in  damages  under  the 
statute," — ^is  unquestionably  wrong,  because' 
to  justify  ft  recovery  two  things  must  con- 
cur:   Firat,  negligence  by  the  defendant^ 
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an<l,  second,  such  negligence  must  have  con- 
tributed to  the  injury  sustained.  It  Is  cer- 
tainly true  thiit  it  is  the  conjunction  of  the 
negligence  and  the  injury  that  creates  the 
tort.  Mere  Negligence  does  not  become  an 
actioniible  wrong,  unless  the  other  element 
is  found  in  the  same  case,  namely,  an  injury 
or  damnge  suffered  in  consequence  of  tbe 
negligence  or  wrong.  Cooley,  Torts,  62;  2 
Greenl.  Ev.  §  256.  It  is,  therefore,  apparent 
that  this  sentence,  taken  alone,  does  not 
propound  a  correct  lesaJ  proi>osition;  but,  if 
considered  in  connection  with  the  other  In- 
structions submitted  with  tt,  in  one  of  which 
the  jury  were  told  that  if  they  find  from  the 
evidence  tliat  the  negligence  of  the  defendant 
in  nowise  contributed  to  or  occasioned  the 
accident,  then  they  must  find  for  the  defend- 
ant, I  do  n(^  think  it  so  objectionable  as  to 
warrant  a  reversal  of  the  judgment.  In- 
structions No6.  6  and  7  are  substantially  tbe 
same  as,  and'  were  evidently  copied  from, 
two  instructions  which  were  Tally  considered 
and  approved  by  the  court  of  appeals  ot  New 
York  in  TiUey  v.  Railroad  Co.,  29  N.  Y., 
252.  The  New  Yorit  statute  under  which 
that  case  was  determine<l  provided  that  "the 
]ui7  may  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation,  not  ex- 
ceeding $6,000,  with  reference  to  the  pecu- 
niary injuries  resulting  from  such  death  to 
the  wife  or  next  of  kin  of  such  deceased  per- 
son." Laws  1849,  p.  888.  It  was  therefore 
contended  In  that  case  that  the  recovery  must 
be  limited  and  conflned  to  a  pecuniary  loss, 
flowing  necessarily  from  the  death.  And  in 
support  of  that  view  counsel  cited  many 
English  and  American  Citses,  in  which  it 
was  held  that  the  damages  must  be  assessed 
with  reference  to  the  pecuniary  loss  result- 
ing from  tbe  death  of  the  person  injured, 
and  that  neither  the  physical  pain  of  the  de- 
ceased nor  the  mental  sufferings  of  the  sur- 
viving family  can  be  taken  into  the  estimate. 
See,  also.  Shear.  &  R.  Neg.  §  610;  Field, 
Dam.  §  630,  and  cases  cited.  The  court,  in 
a  unanimous  opinion,  says:  "The  charge  of 
tbe  judge  was  explicit  that  tbe  damages 
mast  be  limited  to  pecuniary  injuries;  and 
be  said  that  in  estimating  them  they  had  a 
right  to  consider  the  loss  (that  is,  the  pecu- 
niary loss)  which  the  children  had  sustained 
in  reference  to  their  mother's  nurture  and 
instruction,  and  moral,  physical,  and  intel- 
lectual training.  I  think  this  does  not  im- 
ply that  the  children  are  necessarily  and  in- 
evitably subjected  to  such  loss,  but  leaves  it 
to  the  jury  to  determine  whether  any  such 
loss  has  been  in  fact  sustained,  sad,  if  so,  the 
amonnt  of  snch  loss.  This  is  the  fair  scope 
and  meaning  of  tbe  charge,  and,  if  it  whs 
not  sufficiently  explicit,  should  have  been 
made  so  by  a  direct  request  for  such  pur- 
pose. This  understood,  I  regard  it  as  nn- 
«xeeptionable.''  Tilley  t.  Railroad  Ck>.,  29 
N.  Y.  285.  And  attain,  on  (age  288,  tbe 
eonrt  says:  "Nor  do  I  think  it  was  erro- 
neous to  instruct  the  jury  that,  while  they 
must  assess  the  damages  with  reference  to 


the  pecuniary  injuries  sustained  by  the  next 
of  kin  in  consequence  of  the  death  of  Mrs. 
Tilley,  they  were  not  limited  to  the  losses  ac- 
tually sustained  at  the  precise  period  of  her 
death,  but  might  include  a'so  prospective 
losses,  provided  they  were  such  as  the  jury 
believe  from  the  evidence  would  actually  re- 
sult to  the  next  of  kin  as  the  proximate  dam- 
ages arising  from  the^vrongful  death^" — cit- 
ing TUley  V.  Railroad  Go.,  24  N.  Y.  478- 
477. 

The  foregoing  views  fully  sustain  the  in- . 
structlons  here  complained  of,  and  I  think 
they  are  consonant  with  reason  and  the  pur- 
pose of  the  statute ;  and,  if  coiTect  in  that  case, 
they  are  more  truly  So  in  the  case  at  bar,  be- 
cause our  statute  does  not,  like  the  New  York 
Statote,  limit  the  compensation  "to  the  pe- 
cuniary injuries  resulting,"  etc.,  but  it  pro- 
vides: "In  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem  fait 
and  just,  not  exceeding  ten  thousand  dol- 
lars."  Section  6,  c.  103,  Code  1887,  p.  709. 
It  will  thus  be  observed  that  our  statute  does 
not,  in  terms,  limit  tlie  jury  to  giving  cum- 
pensation  for  pecuniary  injuries,  though  such 
is,  perhaps,  itS' purpose  and  implied  mean- 
ing; but  still,  as  it  is  not  express,  the  limits 
tion  ought  not  to  be  applied  strictly.  It  is 
further  contended  that  instruction  No.  6  was 
improper  because  there  was  no  evidence 
tending  to  support  it.  This  is  a  mistake. 
There  was  evidence  submitted  to  the  jury 
that  tbe  decedent  was  42  years  old,  made  bis 
living  by  days'  work  and  laboring  on  bk 
farm,  had  a  wife  and  nine  children,  all  of 
whom  were  living  at  the  time  of  the  trial; 
the  oldest  child  was  19  years  of  age,  and  tbe 
youngest  16  months;  that  he  was  a  church 
member,  moral,  religious,  and  industrious  in 
his  habits,  a  kind  husband  and  parent,  and 
bad  been  sending  his  children  to  schooL  As 
was  said  by  this  court  in  Diramev  v.  Railroad 
Co.,  27  W.  Va.  82,  57,  quoting  'from  Tilley 
V.  Railroad  Co.,  29  N.  Y.  286:  "Within  the 
statute,  as  to  amount  and  the  species  of  in- 
juries sustained,  the  matter  is  to  be  sub- 
mitted to  the  sound  sense  and  justice  of  the 
jury.  They  must  be  satisfied  that  pecuniary 
injuries  resulted.  If  so  satisfied,  they  are  at 
liberty  to  allow  them  from  whatever  source 
they  actually  proceeded  which  could  produce 
them.  If  they  are  satisfied,  from  the  history 
of  the  family  or  the  intrinsic  probabilities  of 
the  case,  that  they  were  sustained  by  the  loss 
of  bodily  care  or  intellectual  culture  or  moral 
training  which  the  mother  had  before  sup- 
plied, they  are  at  liberty  to  allow  for  it. 
The  statute  has  set  no  bounds  to  the  sources 
of  these  pecuniary  injuries.  If  the  rule  is  a 
dangerous  one,  and  liable  to  abuse,  the  leg- 
islature, and  not  the  courts,  must  supply  the 
corrective."  If  it  was  proper  for  the  jury 
to  consider  these  sources  of  injury,  surely 
the  defendant  could  not  be  prejudiced  by  hav- 
ing the  jury  instructed  in  respect  to  them. 
The  instruction  was  therefore  not  improper. 
A  new  trial  was  not  asked  on  the  ground 
that  the  verdict  whs  contrary  to  the  evidence. 
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but  only  upon  the  ground  that  the  court  mis- 
directed the  jury.  Having  determinetl  that 
there  was  no  error  in  tlie  instractions  to  the 
jury,  we  must  bold  that  the  motion  tor  a 
new  trial  was  properly  overruled.  If  we 
bad  been  asked  to  set  aside  the  verdict  on  the 
ground  that  it  was  not  sustiiined  by  the  evi- 
dence, we  should  have  refused  to  do  so,  be- 
cause the  evidence,  to  say  the  least  of  it, 
does  tend  to  support  the  verdict,  and,  this 
being  a  case  involving  negligence,  which  is 
a  mixed  question  of  law  and  fact,  and  one 
peculiarly  within  the  province  and  control 
of  the  jury,  we  would  not  disturb  the  ver- 
dict, unless  the  facts  distinctly  showed  that 
there  was  no  negligence.  Washington  v. 
Railroad  Co.,  17  W.  Va.  190;  .Johnson  v. 
Railroad  Co.,  25  W.  Ya.  570.  Having  found 
uo  error  for  which  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  I  am  of  opin- 
ion that  said  judgment  should  be  affirmed. 

ENaLiSH  and  BitAjatON,  JJ.,  concurred. 
Qkbbn,  J.,  absent 


(32  W.  Va.  SIJ) 

GONNELL  V.  CONNELL  et  OL 

(Supreine  Court  of  Appeals  of  We*t  Vix^nia. 
March  13, 1888T) 

Obkd— BaoBow— BoMiL  Fidb  PvBOBAaiB— Notice 

— BSTOPPKL. 

1.  Where  a  deed  is  delivered  by  the  n-antor  to 
a  third  person,  to  he  held  In  escrow  untill  the  gran- 
tee shall  have  pidd  a  specified  debt,  and  the  deed 
is  delivered  before  the  debt  is  fully  paid,  but  it  is 
subeequently  paid,  held  the  delivery  -will  be  oper- 
ative, and  the  deed  v^id,  at  least  from  the  time 
the  debt  is  fully  paid. 

8.  Where  those  to  be  affected  by  the  improper 
delivery  and  recordation  of  a  deed  were  fully  ac- 

?[iiaintea  with  the  facts,  and  acquiesced  therein 
or  an  unreasonable  time,  and  until  the  riehts  of 
third  parties  have  intervened,  they  will  not  oe  per- 
mitted to  avoid  such  deed. 

S.  A  case  in  which  the  tmatee  and  cestui  que 
trust  aie  held  to  be  purchasers  tor  value  without 
notice  under  the  evidence  and  special  facts  and  oir- 
onmstanoes  proven. 

4.  Xo  charge  a  hvnafide  purchaser  with  notice, 
either  express  or  implied,  the  notice  must  be  some- 
thing more  than  a  vague  statement  that  the  ven- 
dor's title  is  subject  to  an  equity. 
(SyUabus  by  the  Court) 

Appeal  from  cirouit  court,  Kanawha  coun- 
ty- 

John  H.  Connell,  on  October  7.  1886,  filed 
his  bill  in  tbe  circuit  court  of  Kanawha  coun- 
ty against  Daniel  F.  Connell,  Roman  Pickens, 
and  W.  S.  Laidley,  trustee,  in  which  he  avers 
that  in  tbe  year  1865  he  contracted  to  pur- 
chase from  Davis  H.  Estill  a  house  and  lot 
on  Quarrier  street  in  the  city  of  Charleston 
at  the  price  of  92,000,  of  which  sum  he  paid 
about  $500,  and,  in  order  to  get  the  title  from 
Estill,  bis  father,  J.  S.  Connell,  raised  the  bal- 
ance of  $1,500  by  borrowing  the  same  from 
D.  F.  Connell,  to  whom  he  gave  his  note 
therefor,  dated  April  1, 1865;  and  that  there- 
upon Estill  conveyed  the  lot  to  said  J.  S.  Con- 
nell, upon  the  agreement  between  the  said  J. 
S.,  Daniel,  and  tbe  plaintiff  that  said  J.  S.,  tbe 
father  of  Daniel  and  the  plaintiff,  was  to  hold 
tbe  legal  title  to  said  house  and  lot  as  securi- 


ty to  Daniel  for  said  81,500  until  paiil.  but 
in  trust  for  the  plaintiff  for  any  surplus  in 
case  of  a  sale  to  pay  said  $1,500.  The  plain* 
tiff  went  into  possession  of  the  property  about 
that  time,  and  has  resided  upon  it  ever  since. 
A  year  or  two  before  the  death  of  bis  father, 
the  said  D.  F.  Connell  requested  that  the  said 
house  and  lot  be  deeded  to  him  with  the  same 
trust  and  understanding  that  he  should  bold 
tbe  title  as  securityfor  said  $1,500,  and  with 
this  understanding  tbe  father  executed  and 
acknowledged  a  deed  to  Daniel  for  the  prop- 
erty, and  delivered  it  to  his  daughter,  Sarah, 
to  keep  until  a  full  settlement  of  accounts 
was  had  between  him,  Daniel,  and  tbe  plain- 
tiff. The  father  died,  leaving  the  deed  in 
the  possession  of  his  daughter;  and  five  or 
six  weeks  thereafter  Daniel  got  it  from  her, 
iind  had  it  recorded,  but  still  admitting  that 
he  held  the  property  as  security  for  the  mon- 
ey loaned,  or  any  balance  there  might  be  due 
him  on  settlement,  and  such  has  always  been 
the  understanding,  and  that  on  such  settle- 
ment, and  the  payment  to  Daniel  of  any  t>al- 
ance  found  due  him,  the  property  was  to  tie 
conveyed  to  the  plaintiff  free  from  any  claim 
of  Daniel.  No  such  settlement  has  ever  been 
made,  though  efforts  to  do  so  have  been  made 
without  effect.  Plaintiff  believes,  upon  a 
fair  settlement  l>etween  him  and  Daniel,  there 
will  be  due  to  him  a  sum  sufficient  to  pay 
any  balance  that  may  be  due  to  Daniel  on 
said  $1,500.  The  said  Daniel  is  not,  there- 
fore, the  true  owner  of  said  home  and  lot, 
but  only  the  bolder  of  the  legal  title  in  trust 
as  aforesaid .  The  plaintiff  further  avers  that 
D.  F.  ConneU,  by  deed  dated  August  29, 1884, 
conveyed  said  bouse  and  lot,  and  another  lot 
of  nine  acres  of  land  worth  $2,800,  to  W.  S. 
Laidley,  trustee,  to  secure  to  Roman  Pickens 
tbe  payment  of  a  note  of  $3,000,  which  is 
now  due,  and  said  Laidley  has  advertised  the 
propeHy  for  sale  under  said  trust-deed.  Tlie 
said  house  and  lot  are  worth  $5,000,  and,  if 
sold  as  advertised,  would  be  sacrificed.  Th« 
RuflnerBros.,  as  agents  of  Pickens,  loaned 
said  $3,000  to  D.  F.  Connell  for  Pickens,  and 
the  plaintiff  gave  them  notice  that  said  D.  F. 
Connell  did  not  own  said  property.  The  bill 
prays  that  W.  S.  Laidley,  trustee,  be  enjoined 
from  selling  said  house  and  lot;  that  all  prop- 
er accounts  be  ordered  and  taken;  and  that 
said  D.  F.  Connell  be  required  to  surrender 
such  title  as  he  holds  to  said  house  and  lot, 
and  convey  the  same  to  the  plain  tiff,  etc.  The 
injunction  was  awarded  as  prayed  in  said 
bill.  The  defendant  Pickens  answered,  de- 
nying the  allegations  of  tbe  bill,  and  especial- 
ly denying  .that  Ruffner  Bros,  had  ever  been 
his  agents;  or  that  they  had  made  the  loan  to 
D.  F.  Connell  for  him;  or  thai  the  deed  from 
J.  8.  Connell  to  D.  F.  Connell  had  never  been 
delivered;  or  that  tbe  said  bouse  and  lot  had 
been  conveyed  to  D.  F.  Connell  upon  any 
trust,  secret  or  otherwise;  or  that,  if  such 
trust  existed,  he  had  any  notice  of  it;  and 
averring  that  he  was  a  purctiaser  for  value 
without  notice;  and  he  also  denied  all  the  oth- 
er material  allegations  of  the  bill.    Subse- 
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qnently,  the  plaintiff  filed  an  amended  bill,  the 
time  of  filing  which  is  not  disclosed  by  the  rec- 
ord, bnt,  as  it  appears  to  have  been  sworn  to 
on  July  2, 1887,  it  was  probably  filed  after  the 
depositions  had  been  taJ^en  and  filed.  In  this 
amended  bill  the  plaintiff  avers,  by  way  of 
supplement,  that  W.  S.  Laidley,  trustee,  be- 
fore the  trust-deed  to  Iilm  was  executed,  had 
notice,  and  was  advised,  of  the  equities  of  the 
plaintiff  in  said  house  and  lot;  and  he  was 
informed  that  D.  F.  Connell  was  not  the  true 
owner  thereof;  and  also  that  since  the  filing 
of  Ills  original  bill  the  plaintiff  has  been  In- 
formed, and  now  distinctly  charges,  that  the 
legal  title  to  said  house  and  lot  never  vested 
in  D.  F.  Connell;  that  the  deed  thereto  from 
J.  S.  Connell  was  never  delivered,  either  by 
said  J.  S.  Connell,  during  his  life,  or  by  any 
one  authorized  to  do  so,  after  his  death;  but 
that,  after  the  death  of  said  J.  S.,  the  said  D. 
V.  Connell  wrongfully  obtained  the  posses- 
sion thereof  from  his  sister,  Sarah  E.  Con- 
nell, and  improperly  had  the  same  recorded ; 
that  the  said  deed  is  null  and  void,  and  the 
legal  title  to  said  property  is  vested  in  the 
hdrs  of  said  J.  S.  Connell,  deceased,  for  the 
use  of  the  plaintiff  as  the  real  and  true  own- 
er, subject  to  a  charge  in  favor  of  D.  F.  Con- 
nell for  any  balance  due  on  the  purchase  mon- 
ey advanced  by  him  after  a  full  setilement 
between  him  and  the  plaintiff.  There  is  no 
prayer  to  this  bill.  Pickens  also  answered 
this  bill,  and  all  the  other  defendants  filed 
their  separate  answers  to  the  plaintiff's  bill 
and  amended  bill.  D.  F.  Connell,  after  de- 
tailing the  transactions  and  state  of  accounts 
and  settlements  between  himself  and  the 
plaintiff,  and  exhibiting  papers  signed  by  the 
plaintiff,  wtiich  show  that  the  plaintiff  is 
uu^ly  indebted  to  him  over  and  above  the 
•1,500  advanced  for  the  purchase  of  the  house 
and  lot,  avers  that  in  the  year  1868,  after  the 
plaintiff  had  sold  a  part  of  the  aforesaid  lot 
for  $450,  the  said  J.  S.  Connell  offered  to 
convey  the  residue  thereof  to  the  respondent 
upon  the  surrender  to  him  of  the  note  held 
by  respondent  for  the  purchase  money, 
amounting  then  to  $1,790.  Respondent  ac- 
cepted this  offer,  and  delivered  to  his  father 
the  said  note,  and  his  father  agreed  to  convey 
to  him  said  lot.  Not  long  after  this  his  father 
died,  and  shortly  thereafter  the  said  deed  was 
delivered  to  him-by  a  meml>er  of  the  family, 
and  he,  with  the  full  knowledge  and  consent 
of  the  plaintiff  and  the  other  heirs  of  his  fath- 
er, liad  it  recorded,  and  he  lias  ever  since 
claimed  and  owned  said  propeity  thereunder, 
without  notice  or  knowledge  of  any  adverse 
claim  until  after  the  execution  of  the  afore- 
said trust-deed  to  W.  S.  Laidley,  trustee;  and 
he  positively  denies  that  the  plaintiff  has  any 
right  or  title  to  said  bouse  and  lot,  either  le- 
gid  or  equitable.  The  defendant  W.  S.  Laid- 
ley, in  his  answer,  which  is  swum  to  by  him, 
says:  "As  to  the  allegation  that  this  trustee 
was  notified  before  the  loan  mentioned  was 
made,  and  before  the  deed  of  trust  was  exe- 
cuted, of  the  plaintiff's  equities  as  set  out  in 
saU  \iilL,  this  respondent  remembers  nothing 


whatever,  •  ♦  •  and  he  does  not  re- 
member tif  liaving  any  consultation  with  J. 
H.  Connell  before  the  deed  was  written,  or 
with  any  one  else. "  He  further  says  he  sold 
the  nine  acres  of  land  mentioned  in  the  trust- 
deed  on  October  9, 1886,  for  $1,166.  All  the 
answers  were  replied  to  generally.  On  April 
9,  1888,  the  cause  was  finally  heard  on  the 
bill,  and  amended  bill,  the  demurrer  thereto, 
the  answers  of  all  the  defendants,  replica- 
tions, exhibits,  and  depositions,  and  'there- 
upon the  court  entered  a  decree  dissolving 
the  injunction,  and  dismissing  the  bill,  at  the 
plaintiff's  costs.  From  this  decree  the  plain- 
tiff has  appealed. 

B.  B.  Knight  and  /.  H.  Connell,  for  ap- 
pellant. Broum  &  Jackson  and  W.  A.  Mo- 
Corkle,  for  appellees. 

Skyder,  p.,  (after  stating  the  facta  at 
above.)  If  the  deed  from  J.  S.  to  D.  F.  Con- 
nell vested  in  the  latter  the  legal  title  to- 
the  house  and  lot,  and  the  appellee  Soman 
Pickens,  and  W.  S.  Laidley,  trustee,  are  pur- 
chasers of  the  properly  without  notice  of  any 
equity  or  right  thereto  in  the  plaintiff,  then 
it  is  wholly  irrelevant  to  inquire  in  this 
cause  as  to  the  equities  between  the  plaintiff 
and  D.  F.  Connell  in  respect  to  said  prop- 
erty, or  as  to  the  state  of  accounts  between 
them.  I  shall  therefore  address  myself  to 
these  questions:  First,  was  D.  F.  Connell 
vested  with  the  legal  title  to  said  house  and 
lot  by  the  deed  to  him  from  J.  8.  Connell,  or 
otherwise?  and,  second,  were  the  appellees 
Pickens  and  Laidley  purchasers  without  no- 
tice of  any  equity  in  the  plaintiff  in  respect 
to  said  property? 

1.  The  record  shows  thitt  this  property 
was,  in  the  year  1865,  conveyed  by  D.  H.  Es- 
till to  J.  S.  Connell.  On  July  9,  1868,  J.  S. 
Connell  and  wife  had  a  deed,  al>solute  on  its 
face,  prepared,  conveying  said  property,  with 
covenant  of  general  warranty,  to  D.  F.  Con- 
nell, in  consideration  of  $2,500,  the  payment 
of  which  is  therein  acknowledged,  which 
deed  was  on  July  10,  1868,  duly  acknowl- 
edged by  the  grantors  for  record.  The  only 
evidence  in  respect  to  the  delivery  of  this 
deed  is  that  of  Sarah  £.  Connell,  the  daugh- 
ter of  the  grantor.  She  testifies  that  her 
father  delivered  to  her  this  deed,  and  told  her 
that  it  was  a  deed  be  bad  made  to  D.  F.  Con- 
nell for  J.  H.  Connell's  house,  and  that  he 
did  not  intend  delivering  it  yet.  She  put  it 
away,  and  kept  it  until  after  her  father  died. 
She  did  not  know  what  to  do  with  it.  She 
mentioned  the  matter  to  her  brother  Daniel, 
and  he  told  her  to  give  it  to  him,  which  she 
did.  On  cross-examination  she  says  her 
father  told  her  it  was  a  deed  that  he  bad 
made  to  D.  F.  Connell  on  condition  that  he 
would  pay  a  certain  debt  that  her  father  was 
security  for,  and  that  be  liad  nothing  but 
D.  F.  Connell's  word  for  it,  and  he  was  not 
going  to  deliver  up  the  deed  until  D.  F.  Con- 
nell fulfilled  the  conditions.  So  far  as  she 
can  remember,  the  debt  referred  to  wa8  the 
Babbitt  &.  Qood  debt    Other  testimony  in 
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tlie  cause  shows  that  this  deed  was  prepared 
by  the  plaintiff,  J.  H.  Connell,  and  that  the 
Babbitt  &  Good  debt  has  been  paid,  though 
a  part  of  it  was  paid  by  D.  F.  Connell  after 
the  deed  had  been  delivered  to  him.  J.  S. 
Connell  died  Septeml^r  24.  1869.  D.  F. 
Connell  at  the  time  resided  in  Ohio,  and  on 
his  coming  to  Charleston  soon  after  his 
father's  death  the  deed  was  delivered  to  him, 
and  he  bad  it  duly  recorded  in  Kanawha 
county  on  November  10,  1869.  The  prop- 
erty has  ever  since  been  on  the  tax-books  of 
the  county  in  the  name  of  D.  F.  Connell,  and 
he  has  paid  the  taxes  thereon.  Not  only  the 
plaintiff,  but  the  other  children  and  heirs  of 
J.  S.  Connell,  knew  that  said  deed  had  been 
delivered  to  Daniel,  and  that  he  claimed  the 
property  as  his  own;  and  none  of  them,  so 
far  as  the  ^cord  shows,  ever  questioned  the 
delivety  or  validity  of  said  deed.  In  a  letter 
written  by  the  plaintiff  to  Daniel  on  Novem- 
ber 10,  1868,  a  few  months  after  said  deed 
bad  been  written  by  him,  hesays:  "I  was  ap- 
plied to  to-day  to  know  if  my  house  was  for 
sale,  and  what  the  price  was.  I  informed 
the  party  that  I  had  let  you  have  it,  and  that 
your  price  was  $3,000."  I  think  this  evi- 
dence Bu£Bcient  to  prove  that  said  deed  was 
properly  delivered  to  D.  F.  Connell.  If  it 
was  delivered  upon  any  condition,  it  must 
have  been  upon  the  payment  of  the  Babbitt 
&  Good  debt;  and,  whether  that  debt  was 
paid  before  or  after  the  delivery  of  the  deed, 
the  delivery  would  certainly  be  operative, 
and  the  deed  valid  from  the  time  the  debt 
was  in  fact  paid.  8  Washb.  Real  Prop.  818. 
328.  But,  further,  the  plaintiff  is  estopped 
at  this  late  day  from  denying  the  validity  of 
said  deed.  He  had  full  notice  for  nearly 
18  years  that  said  deed  was  upon  the  pub- 
lic records  of  the  county,  and  he  not  only 
took  no  action  to  set  it  aside,  but  never  ques- 
tioned its  validity  until  the  property  passed 
into  the  hands  of  a  purchaser  from  bis 
brother.  Delay  in  the  assertion  of  a  right, 
unless  satisfactorily  explained,  operates  in 
equity  as  evidence  of  assent,  acquiescence. 
or  waiver;  and  this  rale  applies  with  pecu- 
liar force  when  the  attempt  is  made  to  im- 
peach a  trans.'tction  like  the  one  now  in 
question.  Trader  v.  Jarvis,  23  W.  Va.  100; 
Doggett  V.  Helm,  17  Grat.  96;  Evans*  Ap- 
peal, 81  Pa.  St.  802;  Hayward  T.  Bank,  96 
TJ.  S.  611. 

2.  We  come  now  to  the  inquiry,  were 
Pickens  and  the  trustee.  Laid  ley,  purchasers 
without  notice?  The  plaintiff,  (n  his  oi-ig- 
Inal  bill,  does  not  allege  or  claim  that  Laid- 
ley  had  notice.  In  that  bill  the  only  allega- 
tion of  notice  is  that  the  plaintiff  gave  no- 
tice to  Ruffner  Bros.,  the  agents  of  Pickens, 
who  loaned  the  money  to  D.F.  Connell.  The 
first  claim  we  have  from  the  plaintiff  of  any 
notice  to  Laidley  is  in  the  amended  bill, 
which  was  evidently  filed  after  the  deposi- 
tiras  of  the  Buffners  bad  been  taken  denying 
tiiat  they  were  the  agents  of  Pickens.  This 
fact  is  significant;  for  if  the  plaintiff  went 
to  Laidley,  as  he  claims,  to  notify  him  of  bis 


equities,  it  is  not  likely  he  would  have  omit- 
ted that  important  fact  from  bis  original 
bill.  The  plaintiff,  in  his  deposition,  taken 
after  the  depositions  of  Pickens  and  the  Ruff- 
ners  had  been  filed,  says  that  he  never  had 
any  conversation  with  Pickens  previous  to 
the  loan  in  reference  to  it,  and  knew  noth* 
ing  of  it  antil  about  August,  188^.  He  fur- 
ther says  that  before  the  loan  was  made  he 
was  informed  that  his  brother  was  negotiat-- 
ing  with  Pickens  through  the  Ruffner  Bros, 
for  a  loan  of  $3,000,  and  that  his  brother 
had  gone  away  in  a  hurry,  and  wanted  him 
to  give  Mr.  JLaidley  any  infcM-mation  he 
might  want  about  the  title  to  the  property; 
that  he  tlien  went  inimediately  to  the  Ruff- 
ner Bros.,  "and  told  them  about  it,  and  told' 
them  that  I  claimed  the  property,  and  Waa- 
not  willing  for  it."  He  further  says:  "I 
did  not  wait  for  Mr.  Liddley  to  come  and  see 
me,  but  I  went  to  see  Mr.  W.  S.  Liddley, 
trustee  in  the  deed  from  D.  F.  Connell  for 
Pickens,  the  same  or  the  next  day.  I  saw 
him  at  the  clerk's  o£flce.  I  told  him  of  my 
cl^m  to  the  property  where  I  resided  there, 
on  Quarrier  street.  He  remarked  that  D.  F. 
Connell  had  another  property  on  Quiirrier 
street.  I  told  him,  no;  that  be  had  sold  that 
to  Ham.  Morris.  This  was  some  place  be- 
tween the  27th  and  last  of  August,  I  think. 
1884. "  He  further  says  he  had  two  or  three 
conversations  with  Pickens  after  the  loan 
fell  due  in  regard  to  the  payment  of  the  in- 
terest on  it.  In  another  part  of  his  deposi< 
tion  the  plaintiff  says  that  in  1879  his  brother, 
offered  to  give  Polsley  a  trust-deed  on  this 
property,  and  that  he  told  bis  brother  "that 
he  [I]  would  not  object  to  his  giving  a  lien 
on  it  to  Polsley."  This  is  the  whole  of 
plaintiff's  testimony  in  regard  to  the  ques- 
tion of  notice,  and  it  is  the  only  evidence  on 
his  behalf  in  the  record.  On  the  other  hand, 
we  have  the  testimony  of  several  witnesses 
which  tends  either  directly  or  indirectly  to 
contradict  the  plaintiff,  and  to  show  that 
Pickens'  was  a  purchaser  without  notice. 
The  testimony  of  the  Ruffner  Bros.,  as  well 
as  that  of  Pickens  himself,  clearly  proves 
that  the  Ruffners  were  not  the  agents  of 
Pickens,  and  had  no  concern  or  interest  in 
the  money  loaned  or  the  trust-deed.  All  that 
the  record  shows  is  that  at  the  time  the  loan 
was  made  Pickens  had  some  money  in  the 
bands  of  Ruffner  Bros.,  and  upon  inquiry  of 
them  by  D.  F.  Connell  they  told  him  that  it 
was  probable  he  could  borrow  some  money 
from  Pickens.  Connell  then  saw  Pickens, 
obtained  the  loan,  and  Pickens  gave  him  an 
order  on  Baffner  Bros.,  and  on  that  order 
they  paid  the  money  to  Connell.  This,  of 
course,  did  not  make  Ruffner  Bros,  theagenta 
of  Pickens;  and,  therefore,  even  if  the  plain- 
tiff had  given  them  notice  of  his  claim  to  the 
house  and  lot.  that  would  not  be  notice  to 
Rckens.  or  in  any  degree  affect  tdm  as  a. 
6o7ta,^Id0  purchaser. 

The  sole  question  is,  therefore,  did  Laid- 
ley, the  trustee,  have  notice?  We  have  al- 
ready ^een  that  Laidley,  in  bis  sworn  answer 
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saya  that  he  remembers  nothing  whatever  of 
having  any  conversation  with  the  plaintiff, 
or  notice  o<  the  plaintifiTs  equities,  before  the 
truat-deed  was  executed.  D.  F.  Connell  tes- 
tifies that  he  toM  Mr.  Laidley  to  investigate 
the  title,  and  either  give  to  him  his  deed  for 
the  property,  or  referred  him  to  the  records 
for  that  purpose..  Pickens  testifies  that  be- 
fore the  loan  was  made  to  D.  F.  Connell  he 
had  a  conversation  with  the  plaintiff  on  the 
subject;  that  the  plaintiff  appeared  to  be  very 
anxious  for  his  brother  to  get  the  money; 
and  that  "he  did  not  apprise  me  at  that  time 
that  he  had  a  claim  against  the  property. " 
And  then,  in  answer  to  the  question:  "  When 
did  be  first  tell  you  that  be  had  any  claim 
against  this  property?"  says:  "That  was 
about  six  months  ago;  may  be  a  little  longer, 
and  may  be  not  so  long."  This  witness  fur- 
ther testifies  that,  after  the  loan  had  been 
made,  be  had  several  conversations  with  the 
plaintiff,  and  he  said  that  his  brother  was  go- 
ing to  pay  it;  that  the  plaintiff  never  told 
him  be  had  any  daim  to  the  property  until 
the  money  became  due,  and  be  wanted  the 
interest  on  it.  He  further  says  that  Laidley 
was  not  his  rrtained  counsel,  and  he  does 
not  rem«nber  that  he  employed  him  to  ex- 
amine the  title  to  the  proper^.  It  seems  to 
me  that  this  testimony  and  the  facts  and  cir- 
cumstances attending  the  transaction  fully 
overcome  the  pretensions  of  the  plaintiff  that 
he  notified  Laidley  of  his  claim.  It  is  not 
reasonable  to  suppose,  if  he  had  done  so,  that 
Laidley  could  have  forgotten  it;  and  it  is 
altogether  improbable  that,  with  such  notice, 
Laidley  would  have  passed  the  title,  and  be- 
come the  trustee  in  the  trust-deed,  without 
informing  Pickens;  and  still  less  probable 
that  Pickens,  if  informed  of  any  detect  in  the 
title,  would  have  made  the  loan  upon  such 
security.  Pickens  testifies  positively  that  be 
had  a  conversation  with  the  plaintiff  in  re- 
spect to  the  matt«:  before  the  loan  was  ef- 
fected, and  that  the  plaintiff,  instead  of  ob- 
jecting, appeared  to  be  very  anxious  for  his 
brother  to  get  the  money.  This  is  corrobo- 
rated by  the  testimony  of  the  plaintiff,  who 
admits  that  he  had  no  objection  to  bis  brother 
giving  a  trust-deed  on  this  property  to  Pols- 
ley.  From  the  whole  testimony,  facts,  and 
cireumstances  it  seems  to  ma  to  be  apparent 
that  the  plaintiff,  at  the  time  the  loan  was 
effected,  made  no  objection,  and  gave  no  no- 
tice of  hia  claim  to  the  property,  but  when 
the  debt  became  due,  and  Pickens  wanted  his 
money,  then  for  the  first  time  he  gave  notice 
of  bis  claim  to  the  prc^rty.  But  be  this  as 
it  may,  I  am  clearly  of  oploion  that  the  pkdn- 
tiS  has  failed  to  establish  the  fact  that  he 
gave  such  notice,  or  that  either  Pickens  or 
Laidley  bad  such  knowledge,  as  ought  to  de- 
prive them  Af  the  position  and  rights  of  pur- 
(diasere  for  value  without  notice.  To  charge 
Miona>ld8  purchaser  with  notice,  either  ex- 
press or  implied,  the  notice  must  be  some- 
thing more  than  a  vague  statement  that  the 
vendor's  title  is  subject  to  an  equity.  It 
must  b*  such  information  as  to  bind  the  con- 


science of  the  purchaser.  Wade,  Notice, 
S  29.  A  court  of  equity  will  not  be  astute 
W)  charge  a  constructive  trust  upon  one  who 
has  acted  honestly,  and  paid  a  full  and  fair 
consideration  without  notice  or  knowledge. 
Wilson  V.  Wall,  6  Wall.  83,  90;  Mundy  v. 
Vawter,  3  Grat.  518.  Having  arrived  at 
this  conclusion,  it  Is  unnecessary  in  this  cituse 
to  determine  or  consider  the  quustions  raised 
and  discussed  in  respect  to  the  controversy 
as  between  the  plaintiff  and  the  defendant  D. 
F.  Connell,  and  as  to  those  questions  we  de- 
cide nothing.  If  the  plaintiff  lias  any  rights 
or  equities  in  the  said  property  as  against  D. 
F.  Connell,  or  has  any  other  demand  or  claim 
against  said  D.  F.  Connell,  they  are  such  as 
do  not  concern  the  other  defendants  in  this 
cause;  and  they  must  therefore  be  settled  in 
a  suit  between  themselves.  For  the  reasons 
aforesaid  the  decree  of  the  circuit  court  must 
be  aflirmed,  but  as  a  matter  of  precaution, 
though,  periiaps,  an  unnecessary  one,  the  said 
decree  is  aSaroied  without  prejudice  to  the 
right  of  either  the  plaintiff  or  the  defend- 
ant D.  F.  Connell  to  institute  and  prosecute 
any  proper  suit  at  law  or  in  equity  to  settle 
any  claim  or  equities  between  them  in  re- 
spect to  the  house  and  lot  in  the  bill  men- 
tioned, or  any  other  claims  or  accounts  ex- 
isting between  them,  and  which  are  referred 
to  in  the  pleadings  in  this  cause. 

English  and  Bkannok,  JJ.,  concurred. 
Gbken,  J.,  absent. 


(J2  W:  Va.  40li) 

BxTBTON  et  al.  V.  Gibson  et  va. 

(Suprems  Court  of  Appeals^  West  Virginia. 
March  12, 1889.) 

FlUUSIILBNT  Co!IVKY.^NCE8— WlFB'S  E^UITT. 

O.,  who  waa  a  merchant  in  the  town  of  Slsson- 
vllle,  Kanawha  county,  VV.  Va.,  became  the  owner 
of  a  lot  In  Bald  town  containing  three-fourths  of  an 
aoi«,  by  a  deed  made  to  him  by  U.  and  wUe,  on 
the  17th  day  of  Aastiat,  1871.  when  he  acquired 
said  lot,  his  wife,  If.  Q.,  was  the  owner  of  a  lot  in 
the  same  town  which  hcid  been  conveyed  to  her  by 
U.  and  wife  by  deed  dated  November  19. 1866,  and 
which  was  recorded  on  the  Sd  day  of  Jane,  1867. 
On  the  l&th  of  June,  1877,  G.  agreed  with  O.  to  ex- 
change  both  of  said  lots  in  the  town  of  SissonviUe 
for  890  acres  of  land  owned  by  O.  on  Blue  creek, 
in  said  ootinty,  which  agreement  was  carried  Into 
effect  on  the  33d  day  of  September,  1877,  by  d.  and 
his  wife,  M.  Q.,  interchanging  deeds  with  O. ; 
said  G.  and  wife  conveying  to  O.  said  two  lots  in 
SissonviUe,  and  O.  conveying  to  said  H.  Q.,  the 
wife  of  Q.,  the  said  890-acre  tract.  At  the  Ume  of 
this  interchange  said  6.  had  become  involved  In 
debt,  and  in  February,  1879,  a  bill  was  filed  by  the 
creditors  of  O.  praying,  among  other  things,  that 
the  conveyance  made  ny  O  to  the  said  wife  of  O. 
might  be  set  aside  as  fraudulent,  and  said  890-acre 
tract  of  land  might  be  subjected  to  sale  to  pay  the 
creditors  of  O.  reuresented  in  said  bill.  Held, 
that  while,  under  the  circumstances;  it  might  be 
proper  to  decree  a  sale  of  said  890-acre  tract  of 
land  to  satisfy  the  claims  asserted  in  the  bill,  yet 
that  H.  G,,  wife  of  O.,  was  entitled  to  a  return  of 
the  amount  she  contributed  towards  paying  for 
said  890-aore  tract,  to  be  meiisured  by  the  value  of 
said  lot  in  Sissonville  owned  by  her,  and  that  be- 
fore a  sale  of  said  890-aore  tract  was  made  the 
court  should  have  directed  a  commissioner  to  as- 
certain  the  value  of  said  lot  in  the  town  of  Sisson- 
viUe, which  was  in  the  name  of  the  wife  of  O.,  on 
the  23d  day  of  September,  1877,  at  the  time  it  was 
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oonTeyod  to  O.,  in  order  that  her  rights  might  be 
respected  In  the  distribntion;  and  in  order  to  do 
that  the  value  of  said  lot  in  the  town  of  Sisaon- 
vUle,  held  at  that  date  by  O.,  should  also  have 
been  asoertained;  that  is,  the  said  U.  O.  and  the 
said  Q.'s  creditors  are  entitled  to  share  in  the  pro- 
ceeds of  the  Blue  Creek  property  in  the  proportion 
of  the  value  of  the  respeotive  SlssonviUe  proper- 
ties contributed  by  them  respectively  to  the  pur- 
chase of  said  property. 
{aj/Uabua  by  the  Court.) 

Appeal  from  circuitcourt,E:anawha county. 
E.  W.  Wilson,  for  appellants.     W.  Mollo- 
han  and  Brovm  &  Jackson,  for  appellees. 

English,  J.  This  was  a  salt  in  equity, 
Instituted  by  Gideon  Burton  and  others 
against  John  A.  Gibson  and  others  in  the 
circuit  court  of  Kanawha  county  in  Febru- 
ary, 1879,  the  object  of  which  was  to  set 
asideas  fraudulent  certain  conveyances  made 
to  Mary  L.  Gibson  of  lands  situated  in  the 
said  county  as  fraudulent  and  void  as  to  the 
plaintiffs  and  other  creditors  of  said  Joim  A. 
Gibson,  and  subject  the  same  to  sale  to  sat- 
isfy certain  judgments  set  forth  In  the  plain- 
tiff's bill.  It  appears  from  the  pleadings 
and  exhibits  Sled  in  said  suit  that  the  de- 
fendant Mary  S.  Gibson  was  the  owner  of  a 
lot  or  parcel  of  land  in  tlie  town  of  Sisson- 
ville  in  said  county  containing  three-fourths 
of  an  acre,  which  was  conveyed  to  her  by 
one  Diocletian  Martin  and  wife,  by  deed 
dated  November  19,  1866,  and  which  deed 
was  admitted  to  record  on  the  3d  day  of  June, 
1867;  and  her  husband,  the  defendant  John 
A.  Gibson,  was  also  the  owner  of  three- 
fourths  of  an  acre  of  land  situated  in  said 
town  of  SlssonviUe,  which  was  also  con- 
veyed to  him  by  said  Diocletian  Martin  and 
wife  by  deed  dated  August  17,  1871 ;  and  on 
the  19th  day  of  June,  1877,  an  agreement  in 
writing  was  entered  into  between  said  John 
A.  Gibson  and  John  O'Reilley  and  Bernard 
O'Beilley  whereby  said  John  A.  Gibson 
agreed  with  said  O'Reilleys  to  exchange  his 
SisBonville  property  for  390  acres  of  land, 
more  or  less,  owned  by  said  O'Reilleys  and 
some  minor  children  jointly,  the  parties  to 
said  agreement  covenanting  with  said  Gib- 
son to  secure  from  tlie  court  a  decree  direct- 
ing a  conveyance  of  said  minor  children's  in- 
terest in  said  tract  of  land,  containing  390 
acres,  more  or  less,  and  lying  on  Blue  creek 
in  said  county.  Said  decree  was  subsequent- 
ly obtained,  directing  Bernard  O'Reilleyt 
guardian  for  said  infants,  and  authorizing 
and  empowering  him  to  convey  on  behalf  of 
said  infants  to  John  A.  Gibson,  by  proper 
deed,  the  interest  of  said  infants  in  said 
Blue  Creek  lands,  and  to  deliver  said  deed  to 
said  John  A.  Gibson  upon  his  (the  said  John 
A.  Gibson's)  making,  executing,  and  deliv- 
ering for  record  a  deed  with  covenants  of 
general  warranty  to  said  John  James,  Thomas 
Francis.EIizabetb,  Sarah  Jane,Peter,  Charles, 
and  Joseph  O'Reilley  for  said  two  store- 
houses and  two  dwelling-bouses,  with  the 
lots  on  which  the  same  are  situated;  and  in 
pursuance  of  said  decree  Bernard  O'Reilley, 
as  guaidian  for  said  infants,  on  the  23d 


day  of  September,  1877,  conveyed  to  Mary 
Gibson,  wife  of  Joliu  A.  Giliflon,  said  390 
acres  of  land,  and  on  the  same  day  the  said 
John  A.  Gilnon  and  Mary  L.  Gibson,  his 
wife,  conveyed  to  said  O'Reilleys  three- 
fourths  of  an  acre  of  land,  the  same  prem- 
ises which  were  conveyed  to  said  Joiin  A. 
Gibson  by  Diocletian  Maitin  and  wife  by 
deed  dated  August  17,  1871,  on  which  there 
was  situated  one  dwelling-house  and  black- 
smith shop,  also  three-fourths  of  an  acre  on 
which  was  situated  a  dwelling-house,  two 
store-houses,  and  a  stable,  which  lot  was  con- 
yeyed  to  Mary  Gibson  by  deed  dated  Novem- 
ber 19,  1866,  from  Diocletian  Martin  and 
wife.  By  a  deed  of  conveyance  bearing  date 
December  14,  1877,  Charles  C.  Lewis,  con- 
veyed to  said  Mary  L.  Gibson  a  certain  lot 
in  the  city  of  Charleston  in  consideration  of 
the  sum  of  81,000,  which  sum  seems  to  have 
been  previously  paid  by  said  John  A.  Gib- 
son, and  this  lot  appears  to  have  been  ex- 
changed for  150  acres  of  land  with  one  John 
A.  Wright,  which  bract  of  150  acres  is  also 
located  in  Kanawha  county,  and  which 
change  was  effected  by  an  interchange  of 
deeds  made  by  said  John  A.  Wright  and 
John  A.  Gibson  and  Mary  L.  Gibson  on  the 
26th  day  of  August,  1868.  The  plaintiffs  al- 
leged that  at  the  dates  of  the  said  convey- 
ances made  as  aforesaid  by  the  said  Charles 
C.  Lewis,  by  the  said  John  A.  Gibson  and 
wife  to  the  said  John  A.  Wright,  by  the 
said  John  A.  Wright  to  the  said  Mary  Gib- 
son, and  of  the  pretended  conveyance  luade 
as  aforesaid  by  the  said  Bernard  O'Reilley. 
guardian,  to  the  said  Mary  Gibson,  or  imme- 
diately theretofore,  the  said  defendant  John 
A.  Gibson  was  and  had  been  for  many  years 
engaged  in  the  mercantile  bnsiness  in  the 
said  county  of  Kanawha;  and  that  the  afore- 
said judgments,  (which  are  described  in 
plaintiff's  bill,)  and  the  accounts  and  claims 
upon  which  said  judgments  were  recovered 
against  the  said  defendant  John  A.  Gibson, 
were  all  contracted  and  made  by  him  before 
the  dates  of  said  last-mentioned  conveyance; 
and  that  the  said  debts  were  contracted  by 
the  said  defendant  John  A.  Gibson  npon  the 
faith  and  credit  of  the  said  real  estate  then 
owned  by  him;  that  said  claims  are  due  and 
nnpaid,  and  that  the  said  defendant  John  A. 
Gibson  now  holds  in  his  own  name  no  prop- 
erty from  which  the  same  may  be  paid  and 
satisBed;  that  the  said  real  estate  conveyed 
to  the  defendant  Mary  L.  Gibson,  vis.,  said 
lot  in  the  city  of  Charleston,  said  150-acre 
tract,  and  the  said  390-acre  tract,  which  lat- 
ter tract  is  claimed  and  held  by  said  defend- 
ant Mary  Gibson  under  said  pretended  con- 
veyance from  Bernard  O'Reilley,  guardian 
as  aforesaid,  was  purchased  by  raid  defend- 
ant John  A.  Gibson,  and  pafd  for  by  him 
wholly  and  entirely  by  and  out  of  his  own 
money  and  property,  and  that  no  part  there- 
of was  paid  for  by  or  out  of  the  money  or 
property  of  the  said  defendant  Mary  Gibson: 
and  that  the  said  conveyance  and  the  said 
pfetended  conveyance  to  the  said  defendant 
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Mary  Gibson  were  made  to  ber  without  any 
consideratioB  deemed  vain  able  in  law  moT- 
ing  from  ber  or  on  her  part,  but  they  and 
each  of  them  were  so  made  to  her  at  the  in> 
stance  of  the  said  defendant  John  A.  Gibson, 
with  intent  and  for  the  purpose  of  delaying, 
hindering,  and  defrauding  the  plaintiffs  and 
the  other  creditors  of  the  said  John  A.  Gib- 
son in  the  collection  and  enforcement  of 
their  claims  against  him,  and  for  the  pur- 
pose of  shielding  the  said  real  estate  from 
subjection  to  the  payment  of  said  debts;  that 
said  conveyances  made  to  said  Mary  L.  Gib- 
son are  null  and  void  and  fraudulent,  and 
the  real  estate  so  conveyed  is  liable  to  the 
said  claims  and  judgments,  and  that  plain- 
tiffs are  entitled  to  a  decree  for  the  sale  of 
same,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  and  pay  off  said  claims,  debts, 
and  judgments;  and  they  pnly  that  the  said 
conveyance  made  by  John  A.  Wright  and 
Bernard  O'lleiUey,  guardian  as  aforesaid,  to 
said  Mary  Gibson,  may  be  declared  fraudu- 
lent, null,  and  void,  and  that  said  O'Reilleys 
be  decreed  to  convey  said  390  seres  unto  the 
defendant  John  A.  Gibson;  and  that  said 
150  and  390  acre  tracts  may  be  decreed  to  be 
sold  in  satisfaction  and  paymentof  the  debts, 
claims,  and  judgments  aforesaid  of  plaintiffs. 
The  said  Mary  L.  Gibson  filled  her  separate 
answer  to  plaintiffs'  bill,  stating  that  she 
bad  no  personal  knowledge  of  the  various 
judgments  claimed  in  plaintiff's  bill  to  have 
been  recovered  against  him ;  admtttiog  that 
her  said  husband,  on  the  2d  of  October,  1873, 
purchased  of  C.  G.  Lewis  and  J.  Brisben 
Walker  the  lot  situated  in  Charleston,  Ka- 
nawbacounty,  W.  Va.,  for  thesum  of  $1,000; 
that  said  Lewis  acquired  the  interest  of  said 
Walker  in  said  lot,  and  at  the  instance  of 
her  husband,  on  the  14th  of  December,  1877, 
conveyed  said  lot  to  her,  which  deed  was  duly 
recorded  on  the  10th  day  of  January,  1878, 
and  that  ber  said  husband  paid  the  purchase 
money  for  said  lot  before  any  or  either  of  the 
alleged  liabilities  in  said  bill  mentioned  had 
accrued  against  him ;  that  she  took  possession 
of  said  lot  under  said  deed,  and  continued 
therein  until  the  exchange  was  made  with 
John  A.  Wright  for  the  150-acre  tract  of  land 
before  mentioned;  and  at  the  time  of  taking 
possession  of  said  lot  neither  of  said  liabili- 
ties had  accrued.  She  also  admits  that  her 
said  husband  had  been  for  years  the  owner  of 
a  lot  of  land  in  Sissonville  in  said  county, 
which  only  contained  about  one-fourth,  in- 
stead of  three-fourths,  of  an  acre,  and  instead 
of  the  buildings  alleged  as  situated  thereon 
there  was  only  a  one-story  frame  dwelling- 
bouse  with  three  rooms,  and  a  mere  skeleton 
frame  blacksmith  shop,  and  that  the  other 
buildings  mentioned  are  on  a  lot  of  land  for- 
merly owned  by  her,  and  which  was  conveyed 
to  ber  on  the  19th  day  of  December,  1866,  by 
deed  of  that  date,  by  Diocletian  Martin  and 
wife,  which  contained  three-fourths  of  an 
acre,  and  adjoined  the  lot  owned  by  ber  hus- 
band, which  lot  was  paid  for  in  full  at  the 
time  said  deed  was  made,  and  long  before 
v.98.B.no.4 — 17 


any  of  the  alleged  indebtedness  in  the  plain- 
tiffs' bill  mentioned,  and  before  her  husband 
became  acquainted  with  the  plaintiffs.  She 
exhibits  a  copy  of  said  deed  with  her  answer, 
from  which  it  appears  that  said  deed  was  ad- 
mitted to  record  on  the  3d  of  June,  1867. 
She  also  admits  that  said  two  lots  in  the  town 
of  Sissonville  were  exchanged  for  the  390-acre 
tract  on  Blue  creek  in  said  county,  and  that 
said  390-acre  tract  was  conveyed  to  her  by 
said  O'Reilleys  by  deed  dated  September  23, 
1877,  which  was  acknowledged  July  3, 1878, 
and  admitted  to  record  July  29,  1878. 

The  defendant  John  A.  Gibson  answered 
said  bill,  claiming  that  he  always  gave  the 
representatives  of  plaintiffs  to  understand 
that  he  did  not  own  said  real  estate;  also 
denjdng  that  any  of  said  real  estate  was  pur- 
chased directly  or  Indirectly  with  any  of  the 
goods  or  merchandise,  or  the  proceeds  of  the 
sale  thereof,  purchased  by  him  from  them; 
giving  a  history  of  his  purchase  of  the  lot 
from  C.  C.  Lewis  in  the  town  of  Charleston, 
which  was  exchanged  with  John  A.  Wright 
for  the  150-acre  tract,  and  claiming  that  his 
wife  paid  part  of  the  purchase  money  for 
said  lot  with  money  she  had  made  by  keep- 
ing hotel,  and  about  $50  was  paid  in  silver  by 
his  wife,  which  amount  she  had  had  for  years 
previous ;  and  as  she  had  paid  the  principal 
part  of  said  purchase  money,  and  had  by  her 
industry  and  saving  contributed  largely  to 
acquire  it,  he  had  the  deed  made  to  her,  but 
not  for  the  purpose  of  hindering  or  delaying 
his  creditors  from  collecting  their  debts.  He 
also  denies  that  the  exchange  of  the  Sisson- 
ville property  with  the  O'Reilleys  for  the 
390-acre  tract  was  made  for  the  purpose  of 
hindering  or  delaying  his  creditors  from  col- 
lecting their  debts,  but  says  that  said  ex- 
change was  fair,  and  free  from  fraud  or 
wrong;  that  said  Sissonville  property  be- 
longed to  his  wife,  and  for  that  reason  the 
deed  was  made  to  her;  that  a  lot  containing 
three-fourths  of  an  acre  in  Sissonville  was 
owned  by  him,  but  it  was  only  worth  about 
$300,  and,  although  It  went  in  as  part  of  the 
consideration  for  said  390-acre  tract,  that  the 
real  substantial  consideration  was  the  three- 
fourths  of  an  acre  which  belonged  to  his 
wife,  which  had  valuable  Improvements 
thereon,  consisting  of  a  dwelling-house,  two 
store-houses,  and  a  stable,  in  all  worth  $3,500; 
and  he  claims  that  plaintiff  knew  that  said 
last-named  lot  belongred  to  his  wife. 

On  the  4th  of  December,  1879,  said  an- 
swers were  filed,  and  the  plaintiffs  replied 
generally  thereto,  and  H.  D.  Shrewsbury,  one 
of  the  commissioners,  was  directed  to  take, 
state,  and  report  an  account  showing — First, 
the  amounts  and  priorities  of  the  claims  by 
judgment  or  otherwise  against  the  defend- 
ant John  A.  Gibson;  second,  what  were  the 
amounts  and  character  of  the  consideration 
for  the  conveyances  made  by  deed  dated  Sep- 
tember 23,  1877,  from  Bernard  O'Reilley. 
guardian,  and  others,  to  Mary  Gibson,  wife 
of  John  A.  Gibson,  and  by  the  deed  dated  Au- 
gust 28, 1678,  from  John  A.  Wright  to  Mary 
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A.  Gibson,  and  hj  whom,  and  when,  and 
liow  the  same  was  paid.  On  the  14th  day  of 
June,  1886,  said  Shrewsbury,  commissioner, 
tendered  his  report,  which  was  ordered  to  be 
filed.  By  said  report  he  ascertained  the 
amount  and  priority  of  the  claims  by  judg- 
ment or  otherwise  against  said  John  A.  Gib- 
son, ascertaining  the  total  amount  as  of  June 
1, 1886,  to  be  $2,622.27.  He  also  ascerUined 
that  by  an  agreement  dated  June  19,  1877, 
said  John  A.  Gibson  agreed  to  convey  witii 
covenant  of  general  warranty  and  relinquish- 
ment of  his  wife's  dower,  to  James  O'Reilley 
and  others,  certain  real  estate  situated  in  the 
town  of  Sissonville,Xanawha  county,  in  con- 
sideration that  the  said  O'Reilleys  would  con- 
vey to  said  John  A.  Gibson  said  Blue  Creek 
land,  and  obtain  a  decree  of  the  court  author- 
izing the  conveyance  of  the  interest  belong- 
ing to  the  minor  children  of  said  Bemanl 
O'Reilley  in  said  land,  and  said  exchange 
was  made,  the  title  of  said  Blue  Creek  land 
being  conveyed  to  said  Mary  L.  Gibson.  He 
also  Unds  the  facts  In  regard  to  the  manner 
and  date  of  the  acquisition  of  the  title  to  the 
lot  In  Charleston  from  C.  C.  Lewis  and  J. 
Brisben  Walker,  and  the  exchange  of  the 
same  with  John  A.  Wright  for  the  150-acre 
tract  of  land  situated  on  Elk  river;  that  both 
these  transactions  were  exchanges  of  proper- 
ty by  said  Gibsons  with  said  O'Reilleys  and 
with  John  A.  Wright;  that  the  testimony 
and  the  presumptions  are  that  the  real  estate 
contained  in  the  deed  from  John  A.  Gibson 
and  wife  to  the  O'Beilleys,  viz.,  said  Sisson- 
Tille  property,  as  well  as  the  real  estate  con- 
tained in  said  deed  from  John  A.  Gibson  and 
wife  to  John  A.  Wright,  viz.,  said  lot  of  land 
in  Charleston,  were  originally  paid  for  by 
John  A.  Gibson  during  the  coverture  with 
the  said  Mary  L.  GilMon;  and  that  a  large 
portion  of  the  purchase  money  was  paid  by 
the  said  John  A.  Gibson  while  merchandis- 
ing, and  subsequent  to  the  contraction  by  him 
of  the  debts  therein  reported;  and  that  the 
consideration  for  both  said  390  and  150  acre 
tracts  of  land  were  really  paid  by  John  A. 
Gibson;  that  he  bought  and  paid  for  the  lots 
that  were  exchanged  for  said  tracts  of  land, 
and  had  them  conveyed  to  his  wife;  and  that 
■aid  deeds  were  fraudulent  as  to  the  credit- 
ors of  the  said  John  A.  Gil)son,  therein  re- 
ported, and  that  he  procured  said  deeds  to  be 
made  to  his  said  wife  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  credit- 
ors of  the  said  John  A.  Gibson, — which  re- 
port was  excepted  to  by  Mary  L.  Gibson  and 
John  James  O'Reilley  and  Bernard  O'Reilley, 
guardian,  etc.,  so  far  as  the  same  declares  the 
deed  of  September  23,  1877,  from  Bernard 
O'Reilley,  guardian,  and  others,  to  Mary 
Gibson,  and  the  deed  from  John  A.  Wright 
to  her,  fraudulent  as  to  the  creditors  of  John 
A.  Gibson,  and  as  having  been  procured  to 
be  made  to  said  Mary  Gibson,  his  wife,  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  said  John  A. 
Gibson;  and  also  every  other  statement  in 
said  report  charging  fraud  or  a  purpose  to 


delay,  hinder,  or  defraud  the  creditors  of  said 
John  A.  Gibson,  or  vitiate  any  or  either  of 
the  contracts  or  deeds  mentioned  in  complain- 
ant's bill,  etc. 

Now,  as  regards  the  lot  in  tlie  city  of 
Charleston,  which  was  conveyed  to  the  de> 
fendant  Mary  L.  Gibson  by  Charles  C.  Lewis, 
although  it  appears  in  evidence  that  the  orig- 
inal agreement,  for  the  purchase  of  said  lot 
bears  date  on  the  22d  day  of  October,  1873. 
yet  said  agreement  was  made  by  the  defend- 
ant John  A.  Gibson  with  said  Charles  C. 
Lewis  and  J.  Brisben  Walker;  that  he  paid 
$60  cash  in  hand,  and  executed  47  negotiable 
notes  bearing  date  Octot>er  1,  1873.  and  pay- 
able monthly,  with  interest,  until  the  entire 
$1,000  was  paid.  The  evidence  shows  that 
these  notes  were  paid  by  said  John  A.  Gib- 
son at  irregular  intervals  between  the  years 
1874  and  1878.  The  last  payment  of  about 
S50  was  made  January  9,  1878,  and  the 
deed  was  executed  to  the  defendant  Mary 
L.  Gibson  by  said  C.  C.  Lewis  and  wife,  bear- 
ing date  December  14, 1877,  but  the  deed 
does  not  seem  to  have  been  admitted  to  rec- 
ord until  January  10.  1878,  the  day  after  the 
last  payment  was  made;  and  C.  C.  Lewis 
states  in  his  deposition  that  his  recollection 
was  that  It  was  delivered  on  that  day.  Charles 
Kendall,  a  witness  examined  in  the  case,  says, 
in  answer  to  a  question  asked  him  in  his  dep- 
osition, that  the  goods  sold  by  the  plaintiffs 
Gideon  Burton  &  Co.  to  said  John  A.  Gib- 
son, upon  which  said  Judgment  is  founded, 
were  composed  of  several  bills,  as  follows, 
to-wit:  May  5,  1877.  $432.08;  June  1. 1877. 
$7a75;  September  13,  1877,  $358.75;  and 
September  19, 1877,  $7L40.  It  also  appears 
from  the  deposition  of  J.  M.  Payne  that  he 
had  in  his  hands  for  collection  an  account  in 
favor  of  Lehman,  Bichman  &  Co.  against 
said  John  A.  Gibson,  a  part  of  which  was 
contracted  April  12, 1877.  viz.,  $178.  and  a 
part  October  18, 1877.  for  $156.40,  and  pro- 
test fees,  $1.71,  paid  July  7.  1877,  on  whicti 
Claims  were  some  credits,  leaving  a  balance 
of  $152.18.  So  it  will  be  perceived  a  large 
portion  of  the  indebtedness  asserted  by  the 
plaintifFs  in  this  suit  accrued  shortly  before 
the  conveyance  aforesaid  was  made  by  said 
C.  C.  Lewis  and  wife  to  said  Mary  L.  Gibson 
for  said  lot  in  the  city  of  Charleston,  which 
was  subsequently  exchanged  in  August,  1878, 
for  said  150-acre  tract,  with  said  J.  A.Wright. 
It  also  appears  that  on  the  19tb  day  of  June, 
1877,  the  agreement  for  the  exchange  of  the 
Sissonville  property  with  the  O'Reilieys  was 
entered  into  between  said  John  A.  Gibson, 
John  O'Reilley,  and  Bernard  O'Reilley;  that 
the  deeds  to  carry  into  effect  said  exchange 
were  dated  on  the  23d  day  of  September, 
1877,  although  not  recorded  until  July,  1878. 
In  this  manner  the  conveyances  for  said  390 
and  said  150  acre  tracts  of  land  were  made 
to  said  Mary  L.  Git>3on  about  the  time  of  or 
shortly  after  the  bulk  of  the  plaintiffs'  claims 
originated.  It  also  appears  that  the  transfer 
of  these  tracts  of  land  to  the  said  Mary  L. 
Gibson  left  the  defendant  John  A.  Giltson 
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with  no  other  property  out  of  which  aald 
claims  could  be  made.  This  fact  is  alleged 
in  the  bill,  and  not  denied  in  the  answers. 
The  plaintiffs  in  their  bill,  however,  allege 
that  on  the  19th  day  of  .Tune,  1877,  and  for 
many  years  previous  thereto,  the  defendant 
John  A.  Gibson  had  been  the  owner  in  fee  of 
a  valuable  parcel  of  real  estate  situated  in  the 
village  of  Sissonville,  Kanawha  county,  con- 
taining three-fourths  of  an  acre,  upon  which 
a  store-house  and  other  houses  were  located, 
which  was  conveyed  on  the  17th  day  of  Au- 
gust, 1871,  to  said  Jolin  A.  Gibson  by  one 
Diocletian  Martin  and  wife,  by  deed  of  that 
date.  Both  the  defendants,  John  A  Gibson, 
and  Mary  L.,  his  wife,  deny  that  the  lot  de- 
scribed in  the  bill  as  conveyed  to  John  A. 
Gibson  by  Diocletian  Martin  on  the  17th  day 
of  August,  1871,  is  the  lot  on  which  the 
store-house  and  dwelling-house  and  stable 
were  located,  but  allege  that  there  was  a 
blacksmith  shop  and  a  cottage  with  three 
rooms  in  It  on  said  lot  conveyed  to  said  John 
A.  Gibson  in  1871;  and  they  say  in  their  an- 
swers that  the  lot  on  which  said  store-house 
and  dwelling  is  located  was  conveyed  to  said 
Mary  L.  Giteon  by  said  Martin  and  wife  in 
1866,  on  the  19th  day  of  November,  and  ex- 
hibit a  copy  of  said  deed  with  their  answer. 
Tliey  also  claim  that  the  lot  owned  by  said 
.lohn  A.  Gibson  was  only  worth  three  or  four 
hundred  dollars,  while  the  one  owned  by  the 
defendant  Mary  L.  Gibson  was  worth  at 
least  92,000;  and  although  the  ali^ations  of 
the  bill  are  thus  positively  denied  in  regard 
to  the  character  of  the  improvements  on  the 
lot  in  SissonvUle  owned  by  said  John  A.  Gib- 
son,  the  plaintifFa  take  no  proof  in  regard  to 
the  matter;  and  although  the  plaintifTs  allege 
in  their  bill  that  John  A.  Gibson  owned  the 
lot  in  Sissonville  which  was  conveyed  to  him 
by  said  Martin  and  wife  in  1871,  the  defend- 
ant Mary  L.  Gibson  exhibits  with  her  an- 
swer two  separate  deeds  from  said  Martin 
and  wife, — one  to  herself,  dated  in  Novem- 
ber, 1866;  and  one  to  her  said  husband,  dated 
in  August,  1871,  showing  that  she  and  her 
husband  owned  different  lots.  The  defend- 
ant Mary  L.  Gibson  demurred  generally  to 
the  plaintiffs'  bill,  which  was  overruled.  The 
plaintiffs  in  their  bill  only  have  alleged 
that  the  lot  conveyed  to  John  A.  Gibson  by 
Bald  Martin  and  wife  in  1871  was  exchanged 
for  the  890-Eu;re  tract,  when  it  appears  that 
the  defendant  Mary  L.  Gibson  also  joined 
with  her  husband  in  conveying  another  lot 
containing  three-fourths  of  an  acre  as  part  of 
the  consideration,  which  lot  she  owned  and 
held  a  deed  for  from  said  Martin  and  wife 
since  November,  1866, — more  than  10  years 
before  it  was  conveyed  by  her  to  said  O'Beil- 
legrs  in  exchange  for  said  390-acre  tract ;  and 
it  mast  be  considered  that  the  commissioner 
who  stated  the  account  in  this  cause,  in  find- 
ing thai  said  Sissonville  property  was  origi- 
nally paid  for  by  John  A.  Gibson,  referred  to 
the  Sissonville  property  mentioned  in  the 
plaintiff's  bill,  viz.,  the  lot  conveyed  to  John 
A.  Gibson  by  said  Martin  and  wife  in  1871, 


and  not  to  the  Sissonville  property,  which 
was  conveyed  to  Mary  L.  Gibson  in  1866, 
and  which  is  not  mentioned  in  plaintiff's 
bill,  and  which  could  not  have  been  subjected 
by  plaintiffs  on  account  of  the  conveyance  to 
her  being  voluntary,  because  more  than  five 
years  had  elapsed  since  said  conveyance  was 
made  tMfore  the  institution  of  this  suit.  It 
is  neither  alleged  nor  proven  in  this  cause 
that  .John  A.  Gilison  was  indebted  to  any 
person  in  the  year  1866,  when  said  deed  was 
made  to  Mary  L.  Gibson  by  said  Martin  and 
wife. 

The  plaintiffs  in  their  bill  only  allege  that 
the  property  that  was  conveyed  to  the  O'Reil- 
leys  in  exchange  for  the  390-acre  tract  was 
the  lot  conveyed  by  Martin  and  wife  to  John 
A.  Gibson  in  1871;  and  their  bill  is  silent  as 
to  the  other  lot  conveyed  to  Mary  L.  Gibson 
by  Martin  and  wife  in  1866;  and,  there  be- 
ing neither  allegations  nor  proofs  in  regard 
to  the  ownerahip  of  S9id  last-named  lot,  the 
statements  made  by  the  defendants  In  their 
answers,  accompanied  by  the  exhibit  of  a  cer- 
tified copy  of  the  deeds,  must  be  taken  to  be 
the  true  and  correct  statement  in  regard  to 
the  ownership  of  said  property.  There  is  no 
fraud  alleged  in  the  plaintiff's  bill  in  regard 
to  the  manner  in  which  said  Mary  L.  Gibson 
acquired  said  lot,  and,  such  being  the  case, 
this  court  will  not  presume  that  she  acquired 
it  fraudulently.  It  is  alleged  that  the  said 
John  A.  Gibson  purchased  and  paid  for  said 
S90-acre  tract  to  said  O'Beilleys  wUolIy  and 
entirely  out  of  his  own  money  and  property, 
and  that  no  part  was  paid  out  of  the  money 
or  property  of  the  said  Mary  L.  Gibson,  and 
that  said  conveyances  were  made  to  her  with- 
out any  consideration  deemed  valuable  in  law 
moving  from  her  or  on  tier  part;  but«that  the 
150-acre  tract  and  390-acre  tract  were  each 
conveyed  to  her  at  the  instance  of  said  John 
A.  Gibson  for  the  purpose  of  delaying,  hin- 
dering, and  defrauding  his  creditors,  and  the 
commissioner  in  his  report  so  finds;  and,  al- 
though his  report  is  excepted  to  by  the  de- 
fendant Mary  L.  Gibson  and  the  O'Reilleys, 
yet  the  court  in  its  final  decree,  rendered  on 
the  17th  day  of  July,  1886,  overruled  said  ex- 
ception, and  confirmed  said  report,  set  aside 
said  conveyances  to  said  Mary  L.  Gibson,  and 
decreed  against  the  said  John  A.  Gibson  for 
the  amount  of  the  debts  found  by  said  com- 
missioner to  be  due  to  said  respective  plain- 
tiffs, and  directed  that,  unless  the  said  John 
A.  Gibson,  or  the  said  Mary  L.  Gibson,  or 
some  one  for  them,  should  within  30  days 
from  the  rising  of  the  court  pay  said  debts 
to  said  creditors,  the  special  commissioners 
therein  named  should  advertise  and  sell  sai(< 
lands  as  therein  directed. 

Now,  although  it  has  been  held  by  this 
court  in  the  case  of  Core  v.  Cunningham,  27 
W.  Va.  206,  that  "transfers  of  property, 
either  directly  or  indirectly,  by  an  insolvent 
husband  to  his  wife  during  coverture  are 
justly  regarded  with  suspicion,  and,  unless 
it  clearly  appears  that  the  consideration  waa 
paid  from  the  separate  estate  of  the  wife,  or 
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by  someT  one  for  her,  out  of  means  not  de- 
rived either  directly  or  remotely  from  the 
husband,  such  transfers  will  be  held  fraudu- 
lent and  void  as  to  the  creditors  of  the  hus- 
band;" and  the  same,  in  substance,  has  been 
held  by  this  court  in  the  case  of  Lockbard  v. 
Becltley,  10  W.  Va.  87;  Burt  v.  Timmons, 
29  W.  Va.  441,  2  S.  E.  Rep.  780,  and  a 
good  many  others, — ^yet  in  the  case  of  Hun- 
ter's Ex'rs  V.  Hunter,  10  W.  Va.  321,  it  is 
held  that  matters  not  charged  in  the  bill  or 
averred  in  the  answer,  and  not  in  issue  in  the 
cause,  are  not  proper  to  be  considered  upon 
the  hearing.  Also  it  is  not  error  in  a  court 
to  fail  to  pass  upon  the  validity  of  a  deed 
when  the  record  does  not  show  that  it  was 
oalled  upon  to  do  so  by  the  pleadings  in  the 
cause.  In  that  case  it  is  also  held  that  the 
limitation  of  five  years  as  to  voluntary  con- 
veyances above  referred  to  under  section  14, 
c.  104,  of  the  Code,  commences  to  run  at  the 
time  the  deed  was  made.  No  fraud  is  charged 
as  to  the  deed  made  to'  said  Mary  L.  Gibson 
by  said  Martin  and  wife  in  1866.  Its  validity 
Is  in  no  manner  attacked,  and  there  is  no  al- 
legation or  proof  that  John  A.  Gibson  then 
owed  a  dollar,  and,  for  all  that  appears  in 
this  cause  in  any  manner,  she  must  be  recog- 
nized as  the  true  and  lawful  owner  of  the  lot 
conveyed  to  her  by  the  Martins  in  1866,  and 
to  the  extent  of  the  value  of  said  lot  she  must 
be  held  and  considered  as  an  owner  of  the 
890-acre  tract  of  land  lor  which  it  was  ex- 
changed- in  part  payment.  In  the  case  of 
Quidort's  Adm'r  v.  Fergeaux,  18  N.  J.  Eq. 
472,  it  was  held  that  a  deed  taken  in  the 
name  of  the  wife  for  property  purchased  with 
her  separate  estate  is  no  fraud  upon  the  cred- 
itors, even  if  the  taking  title  in  her  name 
was  to  avoid  any  claim  by  judgment  against 
her  husband  for  debts  which  he  then  owed. 
But  where  the  balance  of  the  purchase  money 
for  such  property  was  paid  out  of  the  earn- 
ings of  a  business  carried  on  in  the  name  of 
the  wife,  but  to  which  the  skill  and  labor  of 
the  husband  largely  contributed,  such  prop- 
erty will  be  decreed  to  be  held  by  the  wife  in 
trust  for  his  creditors,  subject  to  her  claim 
for  the  money  advanced  out  of  her  separate 
istate.  In  Olidden  v.  Taylor,  16  Ohio  St. 
$09.  it  was  decided  "that  where  a  wife  suf- 
fers her  money  to  be  employed  by  the  hus- 
band, and  blended  with  his  earnings  so  tliat 
It  cannot  be  separated,  the  most  favorable 
position  she  can  be  allowed  to  assume  is  that 
■>f  a  preferred  creditor  in  equity,  and  as  such 
entitled  to  her  money  and  interest. "  In  tliis 
case,  then,  I  am  of  opinion  tliat  the  court  be- 
low erred  in  directing  a  sale  of  said  890-acre 
tract  of  land,  without  respecting  the  interest 
of  the  said  Mary  L.  Gibson  therein.  The 
coart  should  have  ascertained  by  a  reference 
to  a  commissioner  the  value  of  the  lot  or  par- 
cel of  land  in  the  town  of  Sissonville  wliicb 
was  conveyed  to  her,  the  said  Mary  L.  Gib- 
son, by  said  Martin  and  wife,  in  1866;  and 
in  directing  a  sale  of  said  390-acre  tract  of 
land  should  have  decreed  that  she  was  en- 
titled to  the  proceeds  of  said  sale  in  propor> 


tion  to  the  amount  of  the  purchase  money 
paid  by  her  on  said  tract  with  said  lot;  and 
in  order  to  do  that  the  value  of  the  otiier 
Sissonville  lot  would  also  have  to  be  ascer- 
tained at  the  time  of  said  exchange;  and,  in 
order  that  this  may  be  done,  the  decree  com- 
plained of  in  this  case  must  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  of 
Kanawha  county  for  further  proceedings  to 
be  had  therein  in  accordance  with  the  prin- 
ciples herein  set  forth,  and  the  appellees 
must  pay  the  cost  of  this  appeal. 

Snyder,  P.,  and  BRAN^'o^',  J.,  concurred. 
Green,  J.,  absent. 


MaoCutcheon  0, 
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(Supreme  Court  of  Appeals  of  Wett  Virginicu 
March  is,  1889.) 

Vbndob'b  Libn  —  Rescission  of  Cohtr^ot  —  Iv- 

SUaANCB. 

1.  On  the  12th  day  of  April,  1882,  M.  executes  to 
I.  a  deed  of  couveyanoe  for  certain  lots  of  land  in 
OreenvUle,  Wirt  county,  W.  Va.,  in  consideration  of 
i600, 1200  of  which  is  paid  in  cash,  and  the  residue 
to  be  paid  in  one,  two,  three,  and  four  years  after 
date,  In  payments  of  {100  each,  and  the  vendor's. 
lien  IS  retained  to  secure  the  payment  of  s^d  de- 
ferred installments.  In  1884,  L  insures  the  house 
situated  on  said  lots  in  the  North  British  &  Mer- 
cantile Insurance  Company  for  $500,  and  the  said 
bouse  was  destroyed  by  fire,  February  5, 1886.  Sub- 
sequently an  agreement  in  writing  dated  in  Janu- 
ary, 1885,  was  entered  into  between  M.  and  I., 
whereby  it  was  stipulated  that  I.  should  remain 
in  possession  of  said  lota  until  the  1st  day  of 
March,  1886,  on  the  following  conditions,  viz.: 
That  she,  the  said  I.,  should  take  care  of  said  prop- 
erty, keep  the  taxes  paid  up  to  that  date,  and 
peaceably  surrender  possession  of  said  property  to 
the  said  M.,  give  np  the  deed  which  she  then  held, 
and  thd  said  M.  should  give  up  the  notes  she  might 
then  hold  against  said  I.,  and  the  whole  former 
trade  or  sale  of  the  property  should  be  recanted; 
but  if  the  said  L  should  meet  all  the  payments  due 
to  that  date,  with  a  probability  of  meeting  the  re- 
maining deferred  payments,  then  the  original  con- 
tract to  remain  in  full  force:  otherwise  to  be  null 
and  void.  Upon  a  bill  filed  in  June,  1886,  to  en- 
force said  vendor's  lien  against  I.,  she  filed  said 
agreement  of  January,  1886,  with  her  answer,  and 
relied  upon  the  same  as  a  release  of  said  ▼endor'a 
lien,  and  a  rescission  of  the  contract  to  pay  the 
residue  of  said  purchase  money.  Held,  that  by 
said  agreement  of  January,  1885,  said  vendor's 
lien  was  released,  and  the  contract  to  pay  the  res- 
idue of  said  purchase  money  was  rescinded. 

2.  That  notwithstanding  said  agreement  to  re- 
scind said  contract  of  sale,  until  said  rescission 
was  consummated  by  exchange  of  deed  and  notes, 
the  defendant  I.  still  retained  an  insurable  inter 
est  in  said  property  on  the  5th  of  February,  1885 
when  said  property  was  destroyed  by  flre,  and  wa* 
entitled  to  the  benefit  of  said  policy  of  insurance. 

{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wirt  county. 
Suit  to  enforce  vendor's  lien. 
Beard  <t  Jjockhart,  for  appellant.     V.  B 
Archer,  for  appellee. 

Enqlish,  J.  On  the  25th  day  of  April, 
1882,  Elizabeth  D.  MacCutcheon  conveyoi  to 
Rachel  C.  Ingraham  four  town  lots  in  the 
town  of  Greenville,  in  the  county  of  Wirt 
and  state  of  West  Virginia,  in  consideration 
of  $600,  $200  of  which  was  paid  down  in 
cash,  and  the  remaining  $400  was  to  be  paid 
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in  four  installments,  the  first  to  be  paid  on 
the  Ist  day  of  May,  1884,  and  tiie  residue  in 
one,  two,  and  tliree  years  tliereafter,  witl) 
interest  from  date,  mid  to  secure  the  payment 
of  said  deferred  installments  the  vendor's 
lien  was  reserved.  On  the  1st  day  of  An- 
gust,  1884,  s^d  R.  C.  Ingraham  paid  the 
sum  of  $40  on  said  first  note,  and  has  paid 
nothing  since.  In  June,  1884,  said  R.  C.  In- 
graham insured  said  house  for  $500  in  the 
North  British  &  Mercantile  Insurance  C!om- 
pany.  On  the  31st  day  of  January,  1885,  an 
agreement  in  writing  was  entered  into  be- 
tween said  E.  D.  MacCutcheon  and  Rachel 
Ingriiham,  wherein  it  was  covenanted  that 
the  said  Rachel  Ingraham  should  remain  in 
peaceable  possession  of  the  property  afore- 
said until  the  1st  day  of  March,  1886,  on  the 
following  conditions,  viz.:  That  said  R.  In- 
graham should  take  good  care  of  said  prop- 
erty, keep  the  taxes  paid  up  to  that  date,  and 
peaceably  surrender  possession  of  the  same 
to  said  £.  D.  MacCutcheon,  and  give  up  the 
deed  which  she  then  held,  said  £.  D.  Mac- 
Cutcheon to  give  up  the  notes  she  may  then 
bold  against  the  said  R.  Ingraham,  and  the 
whole  former  trade  or  sale  of  the  property 
should  be  recanted;  but  if  the  said  Rachel 
Ingntbam  should  meet  all  the  payments  due 
to  that  date,  with  a  probability  of  meeting 
the  remaining  deferred  payments,  then  the 
original  contract  was  to  remain  in  full  force; 
otherwise  to  be  null  and  void.  In  the  month 
of  February,  1886,  the  house  situated  on  said 
lots  was  destroyed  by  flre,  together  with  some 
personal  property  belonging  to  the  defendant, 
Bachel  Ingraham.  On  the  first  Monday  in 
July,  1886,  the  said  Elizabeth  D.  MacCutcheon 
filed  a  bill  in  equity  in  the  circuit  court  of 
Wirt  county  to  enforce  the  vendor's  Hen  re- 
served on  the  face  of  said  deed,  and  to  re- 
cover the  residue  of  the  purchase  money 
which  was  then  due  from  said  Rachel  Ingra- 
ham to  plaintiff  on  said  lots  or  parcels  of 
land  upon  the  notes  in  said  deed  described, 
and  made  Rachel  Ingraham,  the  North  Brit- 
ish &  Mercantile  Insurance  Company,  and  J. 
R.  Timms,  agent  and  in  his  own  right,  de- 
fendanttf;  and,  by  way  of  auxiliary  process, 
she  sued  out  an  attachment  in  said  suit,  and 
designated  the  defendant  J.  R.  Timms,  agent 
of  said  insurance  company,  as  l>eing  indebted 
to  or  having  in  his  possession  or  linder  his 
control  the  effects  of  said  Rachel  Ingraham, 
who  was  summoned  to  answer  at  the  next 
term  of  said  circuit  court;  and  on  tlie  SOtb 
day  of  June.  1886,  said  Timms,  as  agent  of 
said  insurance  company,  filed  his  answer  in 
writing  in  open  court,  as  garnishee,  disclos- 
ing that  he  had  in  his  possession  a  draft  for 
S^X),  payable  to  Miss  R.  C.  Ingraham,  to 
pay  the  loss  on  said  property.  On  the  26th 
day  of  October,  1886,  the  defendant  R.  C.  In- 
graliam  demurred  generally  to  the  plaintiif's 
bill,  which  demurrer  was  subsequently  over- 
ruled. 

On  the  29th  day  of  March;  1887,  the  de- 
fendant Rachel  Ingraham  filed  her  answer 
to  the  plaintiff's  bill,  and  the  plaintiff  replied 


generally  thereto.  In  said  answer  said  de- 
fendant admitted  the  purchase  of  the  lots  in 
the  bill  mentioned,  and  the  price  she  was  to 
pay  foi;  the  same.  She  filed  the  deed  from 
plaintiff  as  an  exhibit,  with  her  answer,  and 
admitted  that  the  notes  executed  by  her  to 
the  plaintiff  were  correctly  stated  in  plain- 
tiff's bill.  She,  however,  denied  that  she 
owed  the  plaintiff  on  the  10th  of  June,  1886, 
$331  on  account  of  the  three  notes  then  due, 
and  claimed  a  set-off  of  $13  on  account  of 
taxes  she  was  compelled  to  pay  for  plaintiff. 
She  admitted  that  she  had  the  dwelling-house 
insured  in  the  year  1884  for  the  sum  of  $500, 
and  claimed  that,  being  the  owner,  she  had 
a  right  so  to  do;  and  alleged  that,  said  dwell- 
ing-house having  been  destroyed  by  flre  on 
the  5th  day  of  February,  1886,  by  such  de- 
struction the  money  mentioned  In  the  policy 
became  due  and  payable  to  her.  She  denied 
that  said  lots  were  worth  only  $75,  and 
claimed  them  to  be  worth  $250  or  $300.  She 
further  alleged  that,  in  order  to  collect  said 
insurance  money,  she  was  compelled  to  sue 
said  insurance  company  in  the  county  of 
Wood,  and  that  the  jury  gave  her  a  verdict 
for  $500,  but  at  great  cost  and  expense  to 
her;  that  said  sum  was  paid  into  the  hands 
of  one  R.  Heber  Smith,  the  tecelTer  of  said 
circuit  court  of  Wood  county,  where  the  same 
still  remains;  and  that  said  sum  of  money 
had  never  at  any  time  been  under  the  con- 
trol or  in  the  possession  of  said  defendant. 
She  denied  that  plaintiff  was  entitled  in  eq- 
uity to  any  poi-tion  of  said  insurance  money, 
because  she  is  indebted  to  plaintiff  for  the 
purchase  money,  or  has  occupied  said  prop- 
erty. She  denied  that  she  agreed  to  have 
said  property  insured,  and  assign  the  policy 
to  plaintiff,  if  plaintiff  would  not  sue  her. 
She  then  recited  tha  agreement  in  writing 
hereinbefore  stated  as  entered  Into  between 
her  and  plaintiff  on  the  31st  day  of  January, 
1885,  and  claimed  that  she  fully  complied 
with  said  agreement,  and  for  that  reason  the 
sale  of  said  property  to  her  is  wholly  and  fully 
rescinded  and  annulled  under  the  terms  of 
said  agreement.  She  claimed  that  since  the 
1st  of  March,  1886,  the  plaintiff  had  taken 
possession  of  said  property,  and  rented  it  to 
others.  She  tendered  a  deed  reconveying 
said  property,  and  demanded  that  said  notes 
be  suriendered  to  her.  She  also  alleged  that 
she  proposed  to  surrender  said  property  to 
plaintiff  soon  after  said  dwelling  was  burned, 
if  plaintiff  would  surrender  to  her  said  notes; 
but  she  refused,  and  brought  this  suit  to  en- 
force her  supposed  lien,  wtiich  had  been  re- 
scinded and  annulled  by  said  agreement,  etc. 
A  considerable  number  of  depositions  was 
taken  on  both  sides,  and  filed  in  the  cause, 
bearing  principally  upon  the  questions  raised 
by  the  attachment  proceedings,  and  the  value 
of  the  lota  after  the  house  was  burned,  and 
the  rental  value  of  the  property  while  occu- 
pied by  said  defendant,  and  its  present  rental 
value;  and  on  the  29th  day  of  June,  1887,  the 
cause  came  on  to  be  heard  upon  the  papers  for- 
merly read  and  proceedings  theretofore  had. 
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and  the  proofs  filed,  and  the  court  decided 
to  enforce  the  vendor's  lien  on  the  property 
described  in  the  bill,  and  decreed  that  the 
plaintiff  recover  from  the  defendant  ^chel 
C.  Ingrahaui  the  sum  of  $180.36,  including 
interest  to  the  29th  day  of  June.  1887,  and 
directed  a  sale  of  said  lots  by  a  special  com- 
missioner therein  appointed,  unless  said 
amount  and  costs  were  paid  in  30  days  from 
the  date  of  said  decree,  after  giving  bond  and 
advertising  the  property  as  therein  directed. 
The  said  Racliel  C.  Ingrsham,  however,  in 
her  answer,  claimed  that  by  the  terms  of  the 
agreement  made  and  entered  into  between 
herself  and  the  plaintiff,  £.  D.  MacCatcheon, 
on  the  31st  day  of  January,  1885,  she,  re- 
.  spondent,  was  to  remain  in  possession  of  said 
property  until  the  1st  day  of  March,  1886.  to 
take  good  care  of  said  property,  and  keep  the 
taxes  paid  up  to  that  date,  and  on  that  day 
she  was  to  surrender  possession  of  said  prop- 
erty to  plaintiff,  and  also  surrender  the  deed, 
and  plaintiff  was  to  give  up  the  notes  she 
then  held,  and  the  whole  former  trade  was  to 
be  rescinded;  and  the  only  clause  in  said 
agreement  which  would  confer  upon  her  the 
right  to  insist  upon  said  original  contract  was 
the  one  which  provided  that,  by  meeting  all 
the  payments  due  to  that  dnte,  meaning  the 
1st  day  of  March,  1886,  with  a  probability  of 
meeting  the  remaining  deferred  payments, 
the  original  contract  should  remain  in  full 
force;  otherwise  it  was  to  be  null  and  void. 
She  further  alleges  that  she  complied  with 
said  contract  so  far  as  paying  taxes  and  car- 
ing for  the  property  was  concerned,  but  that, 
being  unable  to  pay  any  part  of  said  deferred 
payments  of  purchase  money  then  due,  she 
failed  to  make  said  payments,  nor  did  she 
have  any  probability  of  meeting  said  deferred 
payments;  and  she  charges  that  the  said 
contract,  and  the  sale  of  said  property,  is 
wholly  rescinded  and  annulled  under  and  by 
the  temos  of  said  agreement. 

Upon  examination  of  said  agreement  it 
seems  to  us  that  the  defendant  lUchel  C.  In- 
graham  is  correct  in  the  construction  she 
places  upon  said  contract.  She  was  to  be  al- 
lowed to  retain  peaceable  possession  of  said 
property  until  the  1st  day  of  March,  1886, 
apon  condition  that  slietook  good  care  of  the 
same,  kept  the  taxes  paid  up  to  that  date, 
and  then  she  was  to  peaceably  surrender  pos- 
session of  said  property  to  the  plaintiff,  give 
up  the  deed  she  held,  and  the  plaintiff  was  to 
give  up  the  notes  which  she  then  held  against 
the  said  Rachel,  and  the  whole  former  trade 
or  sale  of  the  property '  should  be  recanted. 
The  residue  of  said  contract  merely  conferred 
upon  said  Rachel  the  right  to  keep  said 
property  if  she  met  the  payments  promptly, 
and  there  was  a  probability  of  her  meeting 
the  payments  that  would  fall  due  after  the 
1st  of  March,  1885.  The  defendant  appeal's 
to  have  paid  the  taxes  at  considerable  inoon- 
Tonlence  to  herself,  and  to  have  used  ordinary 
diligence  in  caring  for  the  property,  and 
nothing  in  the  testimony  taken  in  the  cause 
shows  that  she  was  to  blame  for  the  destruc- 


tion of  the  house,  which  occurred  when  she 
was  absent  from  home  on  a  visit,  she  having 
left  it  in  the  care  of  a  party  who  had  made  his 
home  with  her,  and  who  swears  she  took  good 
care  of  it.  Said  defendant  tenders  the  deed 
with  her  answer,  and  also  a  deed  reconvey- 
ing  the  property  to  plaintiff,  and  demands  a 
surrender  of  the  notes  held  by  plaintiff. 

Giving,  then,  the  agreement  aforesaid,  of 
January  31,  1885,  the  construction  we  have 
indicated,  it  would  operate  as  a  complete  an- 
swer to  the  plaintiff's  bill,  so  far  as  \i  seeks 
to  enforce  the  vendor's  lien,  and  would  enti- 
tle the  defendant  Rachel  C.  Ingraham  to  a 
surrender  of  her  notes  upon  the  return  of  the 
deed  and  reconveyance  of  the  title,  as  she  of- 
fered to  do  in  connection  with  the  answer 
filed  by  her  in  this  cause.  The  plaintiff  in 
her  bill,  however,  alleged  that  the  draft  for 
the  sum  of  8500  in  the  possession  of  said 
Timms,  as  agent  for  said  insurancecompany, 
was  for  the  express  purpose  of  paying  the 
loss  on  the  identical  house  sold  by  plaintiff  to 
defendant  Ingraham,  and  which  was  de- 
stroyed by  fire  in  February,  1886;  that  it  is 
just,  equitable,  and  right  that  she  should 
have  the  full  benefit  of  said  insurance  policy, 
— the  defendant  tiaving  never  paid  but  about 
one- third  of  the  purchase  money  on  said 
liouse  and  lots,  and  having  used  and  enjoyed 
the  same  for  about  four  years,  without  pay- 
ing any  part  of  the  deferred  purchase  money, 
save  and  except  the  sum  of  $40,  with  which 
she  is  duly  credited.  She  further  says  that 
her  vendor's  lien  is  a  lien  on  said  policy  of 
insurance,  and  that  said  draft  in  the  hands 
of  said  Timms,  agent  as  aforesaid,  is  subject 
to  the  lien  for  the  deferred  purchase  money, 
and  that  it  was  agreed  between  the  defend- 
ant and  herself  that  if  the  plaintiff  would 
hold  op  and  not  sue  her  on  said  purchase 
money  for  said  property  that  she,  defendant, 
would  get  said  property  insured  in  some  good 
company,  and  assign  the  benefit  of  the  pol- 
icy of  insurance  to  plaintiff  to  indemnify  her 
against  loss  and  damage  in  case  of  fire;  that 
said  Ingraham  did  insure  said  house  in  said 
insurance  company,  but  failed  and  refused  to 
assign  the  benefit  thereof  to  plaintiff,  and 
now  refuses  to  pay  plaintiff  any  part  of  said 
policy;  and  she  prays  judgment  against  Said 
J.  R.  Timms,  agent  and  garnishee.  Said 
Rachel  Ingraham,  in  her  answer,  denies  said- 
allegations  that  the  lien  retained  in  said  deed 
is  a  lien  on  said  policy  of  insurance,  or  the 
draft  in  the  hands  of  said  Timms;  or  that  the 
same,  or  the  money  realized  thereon,  is  sub- 
ject to  said  lien;  and  calls  for  proof.  She 
also  denied  that  she  agreed  with  the  plaintiff 
to  have  said  house  insured,  and  then  to  as- 
sign to  her  the  policy  of  insurance  if  plaintiff 
would  bold  up  and  not  sue  her  on  said  pur- 
chase money. 

Now,  although  the  plaintiff  had  her  own 
deposition  taken  in  the  cause,  she  states  noth- 
ing in  regard  to  said  alleged  agreement  be- 
tween herself  and  said  Ingraham  that  she 
should  insure  the  property  and'assign  her  the 
policy,  if  plaintiff  would  not  sue  on  said  de- 
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ferred  notes;  and  no  other  witness  proves  any 
such  agreement.  If  such  an  agreement  had 
been  established,  It  would  have  constituted 
an  equitable  lien  in  favor  of  the  plaintiff  upon 
said  policy  of  insurance;  but  having  failed  to 
prove  any  such  agreement,  and  it  being  posi- 
tively denied  by  the  answer.  It  need  not  be 
considered  further.  The  loss  of  said  bouse, 
however,  by  fire,  having  occurred  subsequent 
to  said  agreement  of  the  81st  of  January, 

1885,  in  regaixl  to  the  rescission  of  said  con- 
tract of  sale,  and  before  the  1st  day  of  March, 

1886,  when  said  agreement  was  to  be  consum- 
mated, a  question  presents  itself  as  to  whether 
this  state  of  circumstances  would  entitle  tlie 
plaintiff  E.  D.  MacCutcbeon  to  said  insurance 
money  or  any  part  thereof.  In  Wood  on  Fire 
Insarance,  p.  558,  §  330,  we'  find  that  "a 
mere  contract  to  sell  property  covered  by  in- 
surance, even  though  the  insured  has  bound 
himself  to  convey  upon  the  performance  of 
certain  conditions,  does  not  affect  the  validity 
of  the  policy;  and  if  a  loss  occurs  before  the 
conditions  are  performed  a  recovery  may  be 
had  by  the  insured,  even  though  the  con- 
<litions  are  subsequently  performed;  and,  if 
it  was  agreed  that  the  policy  should  be  as- 
signed to  the  purchaser,  the  judgment  will 
inure  to  his  benefit.  Neither  will  a  con- 
ditional transfer  of  property  avoid  the  policy, 
but,  if  the  insured  parts  with  all  his  interest 
in  the  property,  the  policy  ceases  to  be  opera- 
tive." See,  also,  2  Bart.  Oh.  Pr.  p.  918,  §  290; 
also  Insurance  Co.  v.  Morrison,  11  Leigh, 
354.  And  in  Fland.  Ins.  p.  458.  S  11,  we 
And  that  "a  conveyance,  and  simultaneous 
reconveyance  back,  or  a  transaction  which 
amounts  only  to  a  conditional  sale,  is  not 
such  alienation  as  avoids  a  policy  of  insur- 
ance." In  Gilbert  v.  Insurance  Co., 28  Wend. 
43,  the  insured  premises  were  conveyed  in 
fee,  and  a  mortgage  taken  back  to  secure  a 
portion  of  the  purchase  money.  The  residue 
of  the  purciiase  money  was  left  open  to  await 
the  result  of  a  controversy  between  the 
vendor  and  a  third  person,  respecting  in- 
cumbrances on  the  property;  the  deed  and 
mortgage,  although  recorded,  to  remain  in 
the  £knd8  of  a  third  party  until  such  con- 
troversy was  settled.  Meanwhile  the  prem- 
ises were  destroyed  by  flre,  and  it  was  held 
that  the  deed  did  not  take  effect  as  an  opera- 
tive instrument  until  the  happening  of  the 
contingency  provided  for,  and  that  the  fact 
of  its  having  been  recorded  was  only  prima 
faeU  evidence  of  a  delivery,  and  might  con- 
sequently be  rebutted,  and  tlierefore  the  gran- 
tor was  not  divested  of  his  insurable  interest 
in  the  premises.  See,  also,  Fland.  Ins.  p. 
426,  §  7.  "A  contract  of  sale,  the  vendor  re- 
taining the  title  as  his  security  for  the  un- 
paid purchase  money,  does  not  divest  his  in- 
surable Interest.  The  vendor,  before  pay- 
ment of  the  purchase  money  and  delivery 
cf  the  conveyance,  is  to  all  intents  and  pur- 
poses the  owner  of  the  estate."  See  Tram- 
buU  V.  Insurance  Co.,  12  Ohio,  305.  Consid- 
ering, then,  the  facts  and  circumstances  de- 
vel(^ed  in  this  case  in  the  light  of  these  au- 


thorities, I  am  of  opinion  that  the  plalntift, 
MacCutcheon,  had  no  lien  of  any  description 
upon  said  insurance  money,  but  that  the  said 
defendant  Rachel  C.  Ingraham  had  an  insur- 
able interest  in  said  real  estate,  both  at  the 
time  said  property  was  insured,  and  at  the  ti  me 
said  loss  occurred,  and  that  she  was  entitled 
to  said  insurance  money  as  between  herself 
and  the  plaintiff.  I  am  further  of  the  opinion 
that  the  circuit  court  erred  in  its  decree  of 
June  29,  1887,  in  decreeing  in  favor  of  the 
plaintiff  on  the  single  bills  described  in  the 
deed  from  plaintiff  to  said  Ingraham  for  the 
sum  of  $480.86,  or  any  other  sum,  and  in  de- 
creeing a  sale  of  said  lots  to  satisfy  the  lien 
retained  on  the  face  of  said  deed.  This  being 
the  case,  it  is  unnecessary  to  express  any 
opinion  upon  the  regularity  of  the  proceed- 
ings had  upon  the  attachment  sued  out  in  the 
cause,  as  it  was  only  auxiliary  to  the  original 
suit,  and  all  dependent  proceedings  must  fall 
if  the  original  suit  is  not  sustained.  The  de> 
cree  complained  of  must  be  reversed,  and  the 
bill  dismissed,  and  the  appellee  must  pay  the 
costs  of  this  appeal,  and  of  the  court  below. 

Sntdeb,  p.,  and  Bbanmom,  J.,  concurred. 
GasEN,  J.,  absent. 


(30  S.  C.  S2» 

Bakrett  6t  a%.  e.  Jahes. 

(Supreme  Court  o/  SmtXh  Carolina.    Maroh  9, 
1889.) 

JtmoMBKT — ADMiNisniiTrvB  Order. 

1.  In  an  action  to  obtain  a  conveyance  from  de- 
fendant as  equitable  mortKagee  In  possession,  and 
for  an  accoanting,  it  being  alleged  that  he  had  re- 
ceived from  the  rents  and  proflts  more  than  suffi- 
cient to  reimburse  him  for  uis  advances,  with  in- 
terest, the  court  made  a  decree,  referring  the 
cause  to  a  master  to  take  and  state  an  account  of 
the  rents  and  profits,  and  also  an  account  of  the 
moneys  advanced  by  defendant;  "that  the  amount 
of  rents  and  profits  ascertained  upon  said  account- 
ing to  be  due  by  the  defendant  be  dednoted  from 
the  amount  ot"  defendant's  advances;  that,  If  the 
amount  of  the  rents,  etc.,  should  be  insufficient  to 
cover  the  advances,  the  land  should  be  sold  to  sat- 
isfy the  same;  but  if  the  amount  of  the  rentS)  eta, 
should  prove  suffloient  to  fully  reimburse  defend- 
ant, he  shojild  convey  to  plaintiffs.  The  result  of 
the  aooounting  showed  that  the  rents  and  profits 
largely  exceeded  the  amount  of  defendant's  ad- ' 
vances.  Thereafter  the  judge  of  the  circuit  court 
in  which  the  decree  was  entered  granted  an  order 
at  chambers,  after  he  had  left  the  circuit,  direct 
ing  that  there  be  Inserted  in  that  decree  the  words, 
"that  the  defendant  do  pay  to  the  plaintiffs  the  ex- 
cess of  rents  and  profits  received  by  him  from  said 
land  over  and  above"  his  advances,  etc  Held, 
that  the  original  decree  was  not  a  final  adjudica- 
tion that  plaintiffs  were  not  entitled  to  such  ex- 
cess, if  there  should  be  any,  butj  on  the  contrary, 
that  the  terms  of  the  decree  implied  that,  If  there 
should  be  any  excess,  plaintiffs  should  receive  it; 
that  the  order  last  granted  was  an  administrative 
order,  proper  to  carry  into  effect  the  principles  of 
the  original  decree,  and  not  an  amendment  or  or- 
der to  supply  an  omission  in  that  decree;  that  tte 
order  should  have  been  granted  by  the  succeeding 
judge  of  the  circuit;  and  that,  as  It  was  not  a  cor- 
rection of  a  clerical  error,  the  judge  who  had  left 
the  circuit  had  no  power  to  make  the  order. 

3.  The  succeeding  judge,  on  motion  before  Um 
for  a  similar  order  to  that  granted  by  the  judge  at 
chambers,  refused  to  hear  correspondence  which 
had  passed  between  the  latter  judge  and  the  attor- 
ney, offered  for  the  purpose  of  showing  what  was 
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the  Intention  of  that  judge  as  to  the  excess  of 
!«nt8  and  profits  when  he  rendered  his  original 
decree,  or  what  was  the  proper  construction  of 
that  decree.  Meld  no  error.  It  was  the  duty  of 
the  succeeding  judge  to  put  his  own  construction 
upon  the  decree,  from  its  actual  terms,  unaffected 
by  any  extraneous  testimonr. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county. 

A.  B.  Stuckey,  for  plaintiffs.  BUmding, 
Wilson  <&  Fraser,  for  defendant 

MoIVER,  J.  Without  going  fully  into  the 
scope  and  objects  of  ttiis  action,  it  will  be 
sufficient,  for  the  purposes  of  these  appeals, 
to  state  in  general  terms  that  the  main  object 
was  to  obtain  a  conveyance  from  defendant 
to  plaintiffs  of  certain  real  estate  which  it 
was  claimed  be  held  possession  of  as  equita- 
ble mortgagee,  under  a  deed  which,  though 
absolute  on  its  face,  was  intended  as  a  mort- 
gage, to  secure  the  repayment  of  certain 
money  advanced  by  defendant.  One  of  the 
allegations  in  the  complaint,  denied  by  the 
answer,  was  that  the  defendant  had  received 
from  the  ren  s  and  profits  of  the  land  a  sum 
more  than  sufficient  to  reimbui-se  him  for  his 
advances,  with  interest,  and  judgment  was 
demanded  in  the  f olio wi  ng  terms :  "  That  the 
defendant  be  required  to  convey  the  said 
premises  to  the  plaintiffs,  to  give  possession 
to  them,  and  account  to  them  for  the  rents 
and  profits,  and  for  such  other  relief  as  the 
court  may  deem  just,  and  for  costs."  The 
ease  was  originally  heard  by  his  honor.  Judge 
Kbkshaw,  who  on  the  15th  of  September, 
1887,  filed  his  decree,  by  which,  among  other 
things,  he  adjudged  "that  it  be  referred  to 
the  master  to  take  an  account  of  the  rents 
and  profits  of  the  land  in  question,  during 
the  time  the  defendant  was  in  possession 
thereof,  and  to  state  the  same;"  tliat  he  take 
an  account  of  the  moneys  advanced  by  the 
defendant,  with  interest  thereon,  and  state 
the  same;  "that  the  amount  of  rents  and 
profits,  ascertained  upon  said  accounting  to 
be  due  by  the  defendant,  be  deducted  from 
the  amount  of  purchase  money  paid  by  them, 
(him,)  with  interest  as  ascertained  by  the 
master;"  that  if  the  amount  of  the  rents  and 
profits  thus  ascertained  should  prove  to  be 
insufficient  to  pay  the  advances,  and  interest 
thereon,  made  by  defendant,  then  that  the 
land  be  sold  to  satisfy  the  same;  but  if  the 
rents  and  profits  should  prove  sufficient  to 
reimburse  defendant's  advances,  and  interest 
thereon,  then  that  the  defendant  do  convey  to 
the  plaintiffs  the  laud  in  question.  This  decree 
contained  no  provision  for  the  disposition  of 
any  excess  of  the  rents  and  profits  over  and 
above  the  amount  of  the  ad  vances  made  by  de- 
fendant, probably  for  the  reason  that  it  was 
not  then  supposed  that  there  would  be  any 
such  excess.  From  this  decree  there  was  no 
appeal,  and  in  accordance  with  one  of  its  pro- 
visions tbe  master  held  a  reference  for  the 
Eurpose  of  performing  the  duties  required  of 
im,  at  which  he  was  furnished  with  a  state- 
ment, agreed  to  by  the  attorneys  on  both  sides, 
showing  the  amount  of  the  rents  and  profits ' 


of  tbe  land  during  the  time  it  was  in  the 
possession  of  the  defendant,  as  well  as  the 
amount  of  advances  made  by  defendant,  in- 
cl  uding  the  taxes  paid  him.  F  rom  this  agreed 
statement  the  master,  on  the  9th  of  January, 
1888,  made  his  report,  showing  that  the  rents 
and  profits  excelled  by  a  considerable  sum 
the  advances  made  by  the  defendant.  To 
this  report  it  does  not  appear  that  either 
party  excepted,  but  at  the  succeeding  term  of 
the  court  the  plaintiffs  made  a  motion,  before 
his  honor.  Judge  Fraser,  for  an  order  re- 
quiring the  defendant  to  convey  the  laud  to 
the  plaintiffs,  and  to  pay  over  to  the  master 
the  excess  of  the  rents  and  profits  over  the 
advances,  as  ascertained  by  his  report,  to  be 
by  him  distributed  among  the  plaintiffs  after 
paying  their  attorney's  fee  out  of  the  same. 
When  the  motion  was  submitted  defendants' 
attorney  handed  to  the  attorney  for  plaintiffs 
a  deed  conveying  the  land  to  plaintiffs.  On 
the  15tli  of  March,  1888,  Judge  Fraser  filed 
his  decree  refusing  the  motion  for  an  order 
requiring  ttie  defendant  to  pay  over  tbe  ex- 
cess of  the  rents  and  profits  over  and  above 
the  amount  of  advances  made  by  defendant, 
but  saying  that,  "if  it  is  thought  important 
to  have  an  order  confirming  the  master's  re- 
port, or  an  order  of  reference  as  to  counsel 
fees,  the  application  for  such  orders  may  be 
renewed."  From  this  decree  the  plaintiffs 
immediately  gave  notice  of  appeal,  and  served 
their  case  on  17th  of  March,  1888.  A  few 
days  after,  to-wit,  on  the  24th  of  March,  1888, 
the  plaintiffs  gave  to  defendant's  attorneys 
notice  that  they  would  apply  to  Judge  Ker- 
shaw, at  chambers,  "for  an  order  to  supply 
the  omission  of  such  words  in  his  decree 
♦  *  •  as  may  clearly  dispose  of  the  ex- 
cess of  rents  and  profits  received  by  the  de- 
fendant, from  the  land  referred  to  in  said  de- 
cree, over  and  above  the  purchase  money  paid 
by  said  defendant  for  said  land,  and  the  in- 
terest thereon,  on  the  ground  that  said  words 
or  matter  to  be  inserted  is  clearly  consequen- 
tial on  the  decree  already  pronounced  and 
filed  as  above  stated."  This  motion  was  heard 
by  Judge  KsRSHAWt  at  chambers,  and  on  the 
3d  of  April,  1888,  he  granted  an  order  that 
at  the  appropriate  place,  which  was  designat- 
ed in  the  decree  previously.rendered  by  him, 
the  following  words  be  inserted:  "That  the 
defendant  do  pay  to  the  plaintiffs  the  excess 
of  rents  and  profits,  received  by  him  from 
said  land,  over  and  above  the  purchase  money 
paid  by  him  for  the  same,  and  tbe  interest 
thereon;"  and  directing  the  clerk  of  the  court 
to  annex  this  order  to  the  judgment  roll  in 
the  action,  indicating  by  entries  on  the  margin 
of  tbe  original  order  that  this  insertion  had 
t>een  made.  From  this  order  defendant  ap- 
peals, upon  the  grounds  set  out  in  the  record. 
We  will  first  consider  tbe  appeal  from 
Judge  Fraser's  order.  We  infer  from  what 
is  said  in  the  decree,  and  from  one  of  the 
grounds  of  appeal,  that  at  the  hearing  of  the 
motion  plaintiffs'  attorney  proposed  to  read 
certain  correspondence  which  had  passed  l>e- 
tween  himself  «nd  Judge  Kersecaw,  for  the 
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purpose  of  showing  what  was  the  intention 
of  tliiit  judge  as  to  this  matter  when  he  ren- 
dered his  original  decree,  or  what  was  the 
proper  construction  to  be  placed  upon  such 
decree.  The  judge  declined  to  hear  this  cor- 
respondence, and  in  this  there  was  no  error. 
It  was  clearb'  his  duty  to  put  his  own  con- 
struction upon  a  decree  he  was  asked  to  carry 
into  effect,  from  the  terms  in  which  it  ap- 
peared on  record,  unaffected  by  any  extrane- 
ous testimony,  no  matter  how  high  the  source 
from  which  it  came ;  and  this  duty  he  proceed- 
ed to  perform,  and  the  real  question  for  us  to 
decide  is  whether  he  erred  in  construing  the 
decree.  As  we  understand  it,  Judge  Fbaser 
construed  the  decree  of  Judge  Kershaw  as 
a  final  judgment,  which  in  effect,  though 
not  in  terms,  adjudged  that  the  plaiiitifTs  were 
not  entitled  to  the  excess  of  the  rents  and 
profits  over  and  above  the  advances.  If  this 
be  the  proper  construction ,  tlien  there  was 
no  error  in  refusing  the  motion;  for  it  is 
well  'settled  that  one  circuit  judge  has  no 
power  to  correct  any  errors  or  supply  any 
omissions  in  a  final  judgment  rendered  by 
another  circuit  judge.  But  is  this  the  proper 
construction  of  Judge  Kershaw's  decree? 
We  do  not  think  it  is.  We  do  not  think  it 
can  be  regarded  as  adjudging  that  the  plain- 
tiffs are  not  entitled  to  the  excess  referred  to. 
It  certainly  does  not  so  adjudge  in  express 
terms,  and  the  omission  to  provide,  in  express 
terras,  for  the  dis^iosition  of  such  excess,  in 
case  there  proved  to  be  any,  cannot  have  the 
effect  of  an  adjudication  that  plaintiffs  have 
no  right  thereto.  On  the  contrary,  it  seems 
to  us  that  the  terms  of  the  decree  implied 
that  if  there  was  any  excess  it  should  be  paid 
to  the  plaintiffs,  but  as  it  had  not  then  been 
ascertained  that  there  would  be  any  excess, 
and  of  course,  then^fore,  its  amount  could 
not  then  be  known,  the  decree  did  not  then 
provide,  in  express  terms,  that  such  excess 
should  be  paid  to  plaintiffs,  as  such  a  pro- 
vision could  more  properly  and  effectually  be 
made  by  a  subsequent  order,  after  the  amount 
was  ascertained,  and  such  an  order  made  for 
its  payment  as  would  authorize  the  issuing 
of  an  execution  to  enforce  such  payment. 
The  demand  of  the  complaint  was  that  the 
defendant  should  account  to  the  plaintiff  for 
the  rents  and  profits,  and  this  accounting  was 
adjudged  by  the  decree.  The  language  used 
in  the  decree — "that  the  amount  of  rents  and 
profits  ascertained  on  such  accounting  to  be 
due  by  the  defendant,"  etc. — plainly  implies 
a  recognition  of  plaintiffs'  right  to  the  rents 
and  profits,  subject  only  to  the  reimburse- 
ment of  the  defendant's  advances.  To  whom 
else  could  the  amount  of  the  rents  and  profits 
"be  due  by  the  defendant"  but  to  the  plain- 
tiffs. This  is  the  logical  and  legal  conse- 
quence of  the  principles  settled  by  the  decree, 
for  it  bad  adjudged  that  the  plaintiffs  were 
the  real  owners  of  the  land,  and  as  such  en- 
tiUeU  to  an  accounting  from  the  defendant 
for  the  reuts  and  profits  during  the  time  he 
held  possession,  subject  only  to  a  deduction 
for  his  advances,  and  the  order  applied  for 


seems  to  us  nothing  more  than  an  adminis- 
trative order  to  carry  in  effect  the  principles 
of  the  judgment  rendered.  Suppose  that 
Judge  Kershaw  had  in  his  original  decree 
inserted  a  provision  that,  in  case  the  account- 
ing which  he  ordered  should  show  an  excess 
of  rents  and  profits  over  and  above  the  ad- 
vances, such  excess  should  be  paid  to  the 
plaintiffs,  before  they  could  have  issued  an 
execution  to  enforce  such  payment,  it  would 
have  been  necessary  for  them  to  obtain  an  or- 
der confirming  the  master's  report,  ascertain-' 
ing  the  specific  amount  of  such  excess,  and  an 
order  requiring  such  specific  amount  to  be 
paid  to  them.  That  would  be  merely  an  ad- 
ministrative order  to  carry  into  practical  ef- 
fect a  previous  judgment  which  the  succeed- 
ing  circuit  judge  would  be  fully  authorized  to 
mal<e.  To  borrow  an  illustration  suggested  by 
Judge  Kershaw,  suppose  that,  in  an  action 
for  the  foreclosure  of  a  mortgage  of  real  estate, 
the  judgment  should  make  no  provision  for 
the  disposition  of  the  excess  of  the  proceeds  of 
sale  in  case  they  should  prove  more  than  suf- 
ficient to  satisfy  the  mortgage  debt  and  the 
costs  of  the  action,  together  with  the  expen- 
ses of  the  sale,  can  it  be  doubted  that  it  would 
be  entirely  competent  for  a  succeeding  circuit 
judge,  when  called  upon  to  make  an  order 
confirming  the  report  of  the  sale,  by  which 
it  is  ascertained  that  there  is  such  excess, 
also  to  order  that  such  excess  be  paid  over  to 
the  mortgagor?  This  would  be  nothing 
more  than  an  administrative  order,  dispos- 
ing of  certain  funds,  clearly  belonging  to  one 
of  the  parties,  which  the  court  by  its  pre- 
vious order  bad  brought  under  its  control, 
and  which,  when  ascertained,  the  court  i» 
bound  to  restore  to  its  proper  owner.  SO' 
here,  by  the  decree  of  Judge  Kershaw,  it 
has  been  adjudged  that  the  plaintiffs  are  the 
real  owners  of  the  land,  and  as  such  they  are 
certainly  entitled  to  the  rents  and  profits, 
after  satisfying  the  claims  of  the  defendant 
thereon ;  and  the  court,  after  having  adjudged 
that  the  defendant  must  account  for  the 
rents  and  profits,  is  bound  to  order  so  much 
thereof  as  may'  remain,  after  satisfying  such 
claims,-to  be  restored  to  the  rightful  owners, 
when  the  amount  is  ascei-tained  by  the  result 
of  the  accounting  previously  ordered.  We 
do  not  regard  the  order  applied  for  by  plain- 
tiffs either  as  an  order  to  amend  the  judg- 
ment of  Judge  Kershaw,  or  to  supply  an 
omission  therein,  but  simply  an  administra- 
tive order  to  carry  into  practical  effect  the 
principles  settled  by  that  decree,  after  the  re- 
sult of  the  accounting  ordered  had  been  re- 
ported to  the  court.  It  seems  to  us,  there- 
fore, that  the  order  of  Judge  Fbaser  should 
be  reversed.  Under  this  view  the  appeal 
from  Judge  Kershaw's  order  loses  much,  if 
not  all,  of  its  importance.  But  still,  the 
question  as  to  its  correctness  having  been 
made,  we  are  bound  to  decide  it.  While  it  is 
true  that  a  circuit  judge  may  correct  a  mere 
clerical  error  in  a  judgment  or  decree  ren- 
dered by  him,  even  after  he  has  left  the  cir- 
cuit in  which  such  decree  was  made,  (Cba- 
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fee  T.  Ralney,  21  S.  G.  11,)  yet  we  are  not 
prepared  to  say  that  such  correcUon  can 
be  made  after  the  time  for  appealing  from 
sach  decree  has  expired,  as  that  might  seri- 
ously prejudice  the  rights  of  parties.  See 
Jeannerett  v.  Radford.  Rich.  Eq.  Cas.  469. 
Bnt  we  do  not  deem  it  necessary,  at  this 
time,  to  malce  any  authoritative  ruling  upon 
this  point,  for  we  do  not  regard  the  applica- 
tion made  to  .Tudge  Kershaw  as  an  applica- 
tion to  coiTect  a  mere  clerical  error.  On  the 
contrary,  as  will  be  seen  from  what  has  t)een 
said  in  considering  the  first  appeal,  the  order 
really  needed  and  desired  by  the  plaintiffs 
was  an  administrative  order,  ami  such  an 
order  we  do  not  tliink  a  circuit  judge  has  the 
power  to  grant  after  he  has  left  the  circuit 
to  which  the  case  belongs,  unless,  perhaps, 
by  consent  of  parties.  For  this  reason  we 
think  that  the  order  of  Judge  Kershaw 
should  also  be  reversed. 

The  judgment  of  this  court  is  that  the  or- 
der of  Judge  FsASER.  us  well  as  the  order  of 
Judge  Keushaw,  be  reversed,  and  that  the 
case  be  remanded  to  the  circuit  court  for  such 
further  proceedings  tut  may  be  necessary  to 
carry  out  the  views  herein  announced. 

SiUFsoN,  C.  J.,  and  McGowan,  .T.,  concur. 


(30  S.  C.  335) 

Alexander  v.  Meronet. 

ISuprtftne  Court  of  South  Carolina.    March  0, 
1889.) 

SrrOrF  ahd  Co(tnter-Cl^ix— Claims  in  Diptkb- 

BKT  RiOBTS. 

1.  In  on  action  against  K.  and  his  wife  to  test 
the  legality  of  a  distress  warrant  levied  upon  the 
property  of  the  plaintiff  for  the  rent  of  a  building 
owned  by  the  wife,  an  amount  owing  to  the  plain- 
tifl  by  a  copartnership  existing  between  him  and 
M.  could  not  he  set  off  against  the  claim  of  the 
wife  for  rent.  In  the  absence  of  an  agreement  of 
the  latter  to  tnat  effect. 

3.  In  suoh  action,  where  the  plaintiff  alleged  a 
partnership  between  him  and  the  wife,  and  the 
answer  alleged  a  partnership  between  the  hus- 
band and  the  plaintiff,  and  asked  for  an  adjust- 
ment of  the  rights  of  the  parties  under  the  alleged 
partnership  agreement,  it  was  not  error  to  dismiss 
the  complaint  as  to  the  wife,  though  not  dismissed 
as  to  the  husband. 

8.  In  equity,  costs  are  under  the  control  of  the 
judge. 

Appeal  from  common  pleas  circnit  court  of 
Kerabaw  county;  Witherspoon.  Judge. 

Action  by  George  0.  Alexander  against 
John  S.  Meroney  and  Kate  £.  Meroney.  bis 
wife.  The  complaint  was  dismissed  as  to 
the  wife.  Both  the  plaintiff  and  John  S. 
Meroney  appeal.  The  following  is  the  decree 
of  the  lower  court: 

"Plaintift  alleges  that  in  June,  1884,  the  de- 
fendant John  S.  Meroney,  as  agent  of  his  wile, 
the  defendant  Kate  E.  Meroney,  entered  iqtu 
an  agreement  with  plaintiff  for  the  man  uf act- 
ure  of  brick,  and  that  under  said  agreement 
each  party  was  to  receive  profits  or  bear  losses 
resulting  from  said  business  in  proportion  to 
the  money,  material,  or  labor  contributed.  It 
is  also  alleged  that  John  S.  Meroney.  as  agent 
aforesaid,  conducted  said  business  until  the 


following  September,  when  there  remained 
on  hand  200.000  brick.  It  is  also  alleged  that 
plaintiff  contributed  $:307.79to8aid  business; 
that  the  proflts  exceeded  the  expenses  of  said 
business;  and  that  J.  S.  Meroney.  as  agent 
aforesaid,  appropriated  to  his  own  use  all  of 
the  funds  arising  from  said  business,  except 
the  sum  of  851.65,  received  by  plaintiff. 
Plaintiff  further  alleges  that  he  has  an  ac- 
count of  $G8.04  against  John  S.  Meroney, 
agent  aforesaid.  Plaintiff  admits  that  on  the 
1st  October,  1886,  he  was  indebted  to  John 
S.  Meroney,  agent  aforesaid,  in  the  sum  of 
S222,  for  office  rent,  which  amount,  under 
tlie  agreement  aforesaid,  plaintiff  alleges  was 
to  be  credited  upon  amount  due  plaintiff 
from  the  brick  business.  Plaintiff  alleges 
that  there'  is  due  him  by  defendants  on  ac- 
count of  the  brick  business,  377.18,  for  which 
amount  plaintiff  demands  judgment  against 
said  defendants.  The  defendants  deny  that 
the  defendant  Kate  £.  Meroney  was  a  party 
to.  or  concerned  in.  the  agreement  with 
reference  to  the  brick  business.  The  defend- 
ant John  S.  Meroney  admits  that  he.  individu- 
ally, entered  into  an  agreement  with  plain- 
tiff for  the  manufacture  of  brick,  but  alleges 
that  under  said  agreement  each  party  was  to 
furnish  one-half  of  the  capital,  and  to  share 
equally  in  the  profits  or  losses  in  the  business. 
The  defendant  John  S.  Meroney  fuither  al- 
leges that  the  capital  invested  in  said  busi- 
ness amounted  to  91,416.80,  of  which  amount 
this  defendant  contributed  91.109.01.  and 
plaintiff  the  sum  of  9307.79;  that  the  total 
receipts  from  said  business  amounted  to 
9813.14,  and  the  total  loss  sustained  in  the 
business  amounted  to  9603.56.  This  defend- 
ant admits  that  he  individually  owes  plain- 
tiff the  account  for  968.04,  and  not  as  agent, 
as  alleged  by  plaintiff.  This  defendant  de- 
nies that  under  the  agreement  as  aforesaid 
the  amount  of  office  rent  due  by  plaintiff  was 
to  be  credited  on  amount  due  to  plaintiff 
-from  the  brick  business.  This  defendant  de- 
nies that  he  is  indebted  to  plaintiff  on  ac- 
count of  said  brick  business;  and,  on  the 
contrary,  alleges  that  plaintiff  is  indebted  to 
said  defendant  in  the  sum  of  9301.78,  the 
one-half  of  the  losses  sustained  in  said  busi- 
ness, for  which  amount,  by  way  of  counter- 
claim, the  defendant  demands  judgment 
against  plaintiff.  By  agreement,  counsel 
framed  certain  issues  which  were  submitted 
I  to  a  jury.  The  jury  upon  said  issues  found 
in  substance  as  follows:  (1)  That  Kate  E. 
Meroney  was  a  party  to  tne  copartnership, 
as  alleged  in  the  complaint;  (2)  that  under 
I  the  terms  of  the  copartnerahip.  each  party 
I  was  to  share  equally  in  profits  or  losses;  (3) 
I  that  the  business  resulted  in  a  loss  of  9397.07 ; 
'  (4)  that  under  the  agreement,  whatever  was 
I  due  by  plaintiff  for  office  rent  was  to  be  off. 
set  by  what  was  due  to  plaintiff  from  the  co- 
partnership; (5)  that  plaintiff  and  defend- 
'ants  bore  losses  equally;  (6)  that  plaintiff 
contributed  9307.79,  and  defendants  $921.42. 
|to  the  capital  of  the  bisiness;  (7)  that  tlierti 
'  is  due  plaintiff  by  defendant  957.61  on  ao- 
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count  of  brick  business,  and  $68.04  by  ac- 
count. The  cause  was  heard  upon  the  plead- 
ings, the  issues  submitted  by  consent  of  court 
to  the  jury,  and  the  agreement  of  counsel. 

"Plaintiff  in  this  action  seeks  to  obtain 
judgment  against  the  defendant  KateE.  Me- 
roney  for  alleged  indebtedness  growing  out 
of  an  agreement  between  plaintiff  and  the 
defendant  John  S.  Meroney,  acting  as  the 
agent  of  the  defendant  Kate  E.  Heroney, 
for  the  manufacture  of  brick.  The  fact  of 
the  agency  is  denied.  The  only  testimony 
on  this  point  is  that  of  the  plaintiff  and  the 
defendant,  John  S.  Meroney,  lietween  whom 
the  alleged  agreement  was  made.  There  is 
no  evidence  to  show  that  the  defendant  Kate 
£.  Meroney  was  present  when  the  alleged 
agreement  was  entered  into  between  plaintiff 
and  John  S.  Meroney.  It  appears  that  some 
time  prior  to  the  agreement  between  plain- 
tiff and  John  S.  Meroney  with  reference  to 
the  manufacture  of  brick,  and  whilst  plain- 
tiff was  making  brick  on  bis  own  account, 
plaintiff  tuul  a  conversation  with  Kate  £. 
Meroney  with  reference  to  the  building  by 
Kate  £.  Meroney  of  a  brick  o£Bce  for  plain- 
tiff to  rent  on  the  lot  of  Kate  £.  Meroney. 
This  circumstance,  in  connection  with  the 
alleged  declarations  of  the  said  J.  S.  Meroney 
as  agent,  is  relied  upon  by  plaintiff  to  estab- 
lish the  agency.  John  S.  Meroney  testifies 
that  he  individuiilly  entered  into  the  agree- 
ment with  plaintiff  for  the  manufacture  of 
brick,  and  that  Kate  £.  Meroney  was  not  a 
party  to  said  agreement  or  concerned  therein. 
I  do  not  think  that  the  evidence  is  sufficient 
to  bind  the  defendant  Kate  £.  Meroney  un- 
der the  agreement  between  plaintiff  and  the 
defendant  John  S.  Meroney  with  reference 
to  the  manufacture  of  brick.  I  must  there- 
fore reject  the  finding  of  the  jury  as  to  the 
agency.  The  only  evidence  that  the  office 
rent  due  by  plaintiff  to  Kate  £.  MMoney  was 
to  be  offset  by  what  was  due  plaintiff  under 
this  agreement  for  the  manufacture  of  brick, 
is  the  alleged  declaration  of  John  S.  Meroney. 
This  is  also  denied  by  John  S.  Meroney,  and 
as  plaintiff  has  failed  to  show  that  John  S. 
Meroney  was  authorized  to  bind  Kate  £.  Me- 
roney by  such  alleged  declaration,  the  finding 
of  the  jary  on  this  point  must  also  be  reject- 
ed. I  find  as  a  matter  of  fact  that  plaintiff 
and  John  S.  Meroney  individually  entered 
into  an  agreement  for  the  manufacture  of 
brick;  that  under  said  agreement  each  party 
was  to  share  profits  or  to  bear  losses  equally; 
tbatof  theSl,229.21  capital  furnished  in  said 
business  the  plaintiff  contributed  $307.79, 
and  that  John  S.  Meroney  contributed 
€921.42;  that  the  total  receipts  realized  from 
the  business  amounted  to  $832.14,  of  which 
amount  plaintiff  realized  $51.65,  and  John 
8.  Meroney  realized  $780.49;  that  the  busi- 
ness resulted  in  a  total  loss,  $397.07.  As 
each  party  under  the  agreement  was  to  share 
profits  or  bear  losses  equally,  to  ascertain 
what  is  due  plaintiff  out  of  the  copartnership 
transaction  each  of  the  parties  should  be 
charged  with  one-half  of  the  $1,229.21  capi- 


tal employed  with  one-half  of  the  $397.07 
losses  sustained,  and  with  the  amount  real- 
ized by  each  out  of  the  $832.14  received  from 
the  business.  From  this  debit  each  should 
be  credited  with  the  amount  of  capital  re- 
spectively contributed,  as  well  as  with  one- 
half  of  the  $832.14  realized  from  the  busi- 
ness. By  this  mode  of  accounting  between 
the  parties,  it  will  be  observed  that  plain- 
tiff's indebtedness  to  the  firm  amounts  to 
$140.93,  and  the  defendant  John  S.  Mero- 
ney's  indebtedness  to  the  firm  amounts  to 
$256.14,  an  excess  of  $115.21  more  than 
plaintiff's  indebtedness.  The  defendant  John 
S.  Meroney  should  account  to  plaintiff  for 
one-half  of  his  indebtedness  of  $115.21  in  ex- 
cess of  plaintiff's  indebtedness  to  the  firm, 
to-wit,  the  sum  of  $57.60.  The  defendant 
John  S.  Meroney,  In  his  answer,  admits  bis 
individual  indebtedness  to  plaintiff  in  the 
sum  of  $68.04  by  account  independent  of  the 
brick-yard  business,  and  states  that  he  is 
willing  to  account  to  plaintiff  for  said  in- 
debtedness in  a  settlement  of  the  partner- 
ship between  plaintiff  and  said  defendant.  I 
conclude  as  matter  of  fact:  (1)  That  the  de- 
fendant Kate  E.  Meroney  is  not  indebte<^  to 
plaintiff,  as  alleged  in  the  complaint  herein; 
(2)  that  the  defendant  John  S.  Meroney  is 
indebted  to  plaintiff  in  the  sum  of  $57.60  on 
account  of  the  agreement  for  the  manufact- 
ure of  brick,  and  that  said  defendant  is  fur- 
ther Individually  indebted  to  plaintiff  in  the 
sum  of  $68.04  by  account.  I  conclude  as 
matter  of  law:  (1)  That  the  complaint  here- 
in should  be  dismissed,  with  costs  as  to  the 
defendant  Kate  £.  Meroney;  (2)  that  plain- 
tiff is  entitled  to  judgment  against  the  de- 
fendant John  S.  Meroney  for  the  sum  of  one 
hundred  and  twenty-four  dollars  and  sixty- 
four  cents,  with  costs.  It  Is  ordered,  ad- 
judged, and  decreed  that  the  plaintiff's  com- 
plaint be  dismissed,  with  costs  as  to  the  de- 
fendant Kate  E.  Meroney.  It  is  further  or- 
dered, adjudged,  and  decreed  that*  plaintiff 
have  judgment  against  the  defendant  John 
S.  Meroney  for  the  sum  of  one  hundred  and 
twenty-four  dollars  and  sixty-four  cents,  with 
costs." 

W.  D.  Trantham,  for  plaintiff.  /.  T.  Hay, 
for  defendant. 

Simpson,  C.  J.  The  property  of  the  ap- 
pellant was  levied  upon  by  a  distress  war* 
rant,  caused  to  be  issued  by  the  respondent, 
John  S.  Meroney,  as  agent  of  his  wife,  Kate 
£.  Meroney,  to  whom  it  was  alleged  that 
the  appellant  was  indebted  in  the  sum  of 
$222  for  the  rent  of  a  brick  office  situate'  in 
Camden,  belonging  to  the  said  Kate  E.  This 
property  was  released  from  the  levy  by  ap- 
pellant giving  bond,  etc.,  for  the  bringing  of 
this  action;  whereupon  the  action  below  was 
instituted.  In  his  complaint  the  plaintiff 
alleged  that  a  copartnership  had  existed  be- 
tween himself  and  the  said  Kate  E.  Meroney 
for  the  manufacture  of  brick,  upon  certain 
terms,  one  of  which  was  that  each  should 
share  the  profits  and  losses  thereof  in  pro- 
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portion  to  the  money,  liibor,  and  materiuls 
furnished  or  rendered  by  eauh;  that  said 
business  was  under  the  management  of  the 
said  John  S.,  as  agent;  that  this  business 
continued  until  in  September,  1884,  at  which 
time  they  had  on  band,  besides  what  had 
been  sold,  some  200.000  briclc;  that  no  set- 
tlement had  been  made,  but  that,  besides  a 
small  amount,  851.65,  received  by  the  plain- 
tiff, the  defendants  were  indebted  to  plain- 
tiff at  least  9256.14,  and  also  that  the  said 
John  S.  was  indebted  as  agent  aforesaid, 
968.04;  that  it  was  understood  and  agreed 
that  at  any  time  during  the  continuance  of 
the  business  aforesaid,  pending  a  settlement, 
his  indebtedness  for  rent,  the  correctness 
Clf  which  was  admitted,  should  tte  paid  from 
what  might  be  due  him  from  the  copart- 
nership; and  he  prayed  judgment  against 
the  defendant  for  $77.18,  balance  claimed  to 
be  due  bim  upon  a  fair  settlement  of  the 
partnership  matters,  after  crediting  on  the 
rent  a  sufficient  amount  to  discharge  the 
same.  The  defendants  denied  the  partner- 
ship alleged,  and  claimed  that,  instead  of  a 
partnership  existing  between  the  plaintiff 
anc^  the  defendant  Kate  E.  Meroney,  there 
was  a  partnership  l)(>tween  the  plaintiff 
and  defendant  John  S.,  of  the  kind  men- 
tioned in  the  complaint,  to- wit,  for  tlie  manu- 
facture of  brick;  and,  after  alleging  other 
matters  in  reference  to  said  partnership, 
claimed  that  there  bad  been  a  loss  in  the 
business  of  $603.56,  for  half  of  which  the 
plaintiff  was  indebted  to'the  said  John  8.; 
and  judgment  of  the  dismissal  of  the  com- 
plaint was  demanded,  and  a  decree  for  the 
sum  of  $301.78,  half  of  the  loss  above, 
against  the  plaintiff  in  favor  of  the  defend- 
ant John  S.  Meroney.  At  the  trial  the  fol- 
lowing issues  were  by  consent  submitted  to  a 
jury.to-wit:  "(1)  Was  the  defendant  Kate  E. 
Meroney  a  party  to  the  copartnership  alleged 
in  the  complaint?  Ans-wer.  Yes.  (2)  Were 
the  terd^  of  the  copartnership  that  each 
party  should  share  in  the  proQts,  and  bear 
the  losses,  in  proportion  to  what  each  con- 
tributed? A.  No.  (3)  Or  were  the  terms 
of  the  copartnership  that  each  should  con- 
tribute equally,  and  share  profits  and  bear 
losses  equally?  A.  Share  proflts  or  bear 
losses  equally.  (4)  Did  the  business  result  in 
pro6ls  or  loss?    A.  Loss.     (5)  If  in  profits, 

what  was  the  profit?    A. (6J  If  in 

loss,  what  was  the  loss?  A.  Loss,  $397.07. 
{7)  Was  there  an  agreement  between  plain- 
tiflf  and  John  S.  Meroney,  as  agent  of  Kate 
E.  Meroney  or  in  any  other  capacity,  that 
what  was  due  by  plaintiff  for  rent  of  the  ottice 
should  be  offset  against  what  was  due  bim 
from  the  copartnership?  A.  Yes.  |8)  What 
amount,  if  any,  is  due  the  plaintiff  by  the 
defendants  on  account  of  the  brick  busi- 
ness? A.  $58.61;  also  $68.04,  his  account. 
(9)  What  amount  is  due  the  defendants  by 
the  piaintilt  on  account  of  the  brick  busi- 
ness?     A. .    (10)    What   proportion 

of  the  losses  did  the  plaintiff  bear?  A. 
Equal.    (11)  Wliat  proportion  of  losses,  if 


any,  did  defendants  bear?  A.  Equal.  (12) 
What  amount  of  the  capital  did  the  plain- 
tiff contribute?  A.  $307.79.  (18)  What 
amount  did  the  defendants  bear?  A, 
$921.42."  Upon  the  return  of  these  findings 
by  the  jury,  his  honor.  Judge  Witheb- 
SFOON,  rejected  the  findings  as  to  a  part- 
nership existing  between  the  plaintiff  and 
Kate  £.,  and  also  as  to  the  agency  of  John 
S.  therein;  and  he  found  as  matter  of  fact 
that  there  was  a  partnership  between  the 
said  plaintiff  and  the  said  John  S.  He  also 
rejected  the  finding  as  to  the  agreement 
between  them  that  the  rent  of  the  office 
should  be  paid  from  the  plaintiff's  interest 
in  the  partnership.  He  also  found  that  of 
the  capital  furnished  the  plaintiff  contrilx- 
uted  $807.79,  and  the  defendant  John  S. 
$921.42.  aggregating  $1,229.21;  that  plain- 
tiff realized  $51.65,  and  defendant  $780.49, 
and  that  the  business  resulted  in  a  total  loss 
of  $379.07;  that  each  party  was  to  share 
equally  in  profits  and  losses.  From  th^e 
facts  he  concluded  as  a  final  result  that  the 
defendant  was  indebted  to  the  plaintiff  in 
the  partnership  matters  in  the  sum  of 
$57.60,  besides  bis  account  admitted  of 
$68.04;  and  he  decreed  in  favor  of  the  plain- 
tiff the  sum  of  $124.64  against  John  S.,  dis- 
missing the  complaint  as  to  Kate  E.,  with 
costs.  Both  parties  have  appeided  upon  ex- 
ceptions: 

(1)  The  plaintiff,  upon  the  grounds  that 
his  honor  erred  in  holding  that  John  S.  was 
not  the  agent  of  Kate  £ ;  (2)  in  dismissing 
the  complaint  as  to  Kate  £.,  with  costs;  (3) 
that  he  did  not  hold  that  the  plaintiff  was 
entitled  to  have  the  sum  of  $124.64,  ad- 
judged to  him,  credited  on  his  indebtedness 
of  $222,  for  rent. 

(1)  The  defendant  John  S.,  because  his 
honor  erred  in  deciding  that  defendant  yna 
indebted  to  plaintiff  in  the  sum  of  $57.60,  on 
account  of  the  brick  business;  (2)  that  he 
should  have  dismissed  the  complaint  as  to 
both  defendants;  (3)  that,  this  being  an  ac- 
tion of  replevin,  the  action  should  have  been 
dismissed,  and  the  defendants  authorized  to 
proceed  with  their  remedy  by  distress  for 
rent;  (4)  that  he  erred  in  giving  judgment 
in  favor  of  the  plaintiff  against  the  defendant 
for  any  amount;  (5)  that  he  erred  in  giving 
judgment  against  ttie  defendant  for  costs. 

The  action  below,  as  heard,  was  a  novel 
one  in  view  of  the  fact  that  in  its  origin  it 
was  an  action  on  the  part  of  the  plaintiff  to 
test  the  right  of  a  distress  warrant  levied 
upon  its  property  for  rent  due;  the  ground 
taken  by  him  being  that  there  was  a  copart* 
nership  existing  between  him  and  his  lessor 
in  a  brick  business,  and  that  it  was  the 
agreement  between  them  that  the  rentshouid 
be  paid  out  of  his  interest  in  this  copartner- 
ship, and  that  said  interest  was  more  than 
sufficient  to  pay  said  rent ;  in  fact,  that  above 
this  he  was  entitled  to  a  surplus,  for  which 
he  prayed  judgment.  By  the  answer  the 
case  was  converted  into  an  action  by  the  de- 
fendant John  S.  to  settle  a  purtnersliip  in 
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said  business  lietwcen  himself  and  the  plain- 
tiff; aad  the  decree,  after  dismissing  the 
complaint  of  the  plaintiff  resting  upon  the 
basis  of  an  alleged  partnersliip  between  the 
plaintiff  and  Kate  E.  Meroney  with  John  8., 
the  acting  agent,  proceeded  to  adjudge  the 
rights  of  the  parties  plaintiff  and  defendant 
John  S.  in  the  matter  of  the  partnership  be- 
tween them  set  up  in  the  answer, — an  en- 
tirely new  case.  This,  we  think,  was  stretch- 
ing the  Code  to  its  utmost  tension ;  bat  no 
objection  seems  to  have  been  made  by  either 
party  to  this  course,  and  we  will  not  inter- 
pose, but  will  adjudge  the  matters  before  ua, 
as  they  have  been  presented. 

One  of  plaintiff's  exceptions  alleges  error 
in  his  honor's  findings  of  fact,  to-wit,  that 
he  found  that  John  S.  Meroney  was  not  the 
agent  of  his  wife,  Kate  E.  We  do  not  see 
that  this  finding  is  either  without  testimony, 
or  that  it  is  against  its  weight,  and  there- 
fore we  cannot  disturb  it,  under  the  well- 
established  rule  in  such  cases.  Another  in- 
volres  a  question  of  law,  and  hIso  a  question 
of  fact,  to-wit,  whether  tlie  plaintiff  was  en- 
titled to  have  the  sum'  of  $124.64,  adjudged 
to  him,  credited  on  the  $222,  Hdmitted  to  be 
due  by  him  for  rent.  This  rent  was  due  Kate 
E.  Meroney,  as  the  office  occupied  belonged  to 
her.  There  is  nothing  in  the  testimony  show- 
ing that  she  ever  agreed  that  tlie  copurtner- 
ship  should  pay  tliis  rent  from  the  plaintiff's 
interest  therein;  and  tlierefore  Ills  honor  was 
correct  in  holding  as  matter  of  law  as  he  did. 
As  to  the  costs.  This  being  an  equity  cause, 
the  costs  were  under  the  control  of  the  judge. 

We  see  no  error  in  the  matter  suggested  in 
first  exception  of  the  defendant,  as  to  the 
$57.60  found  due  to  plaintiff  in  the  brick 
business.  Defendant  excepts  secondly,  that 
his  honor  did  not  dismiss  the  complaint  as 
to  both  of  the  defendants.  Perhaps  such 
would  have  been  the  result  but  for  the  de- 
fendant's answer  setting  up  a  partnership  be- 
tween himself  and  the  plaintiff,  and  asking 
an  adjustment  of  the  rights  uf  the  parties 
thereunder.  As  to  the  defendant's  third 
exception,  we  think  the  decree  b<low.  dis- 
missing the  complaint  of  plaintiff  in  so  far 
as  Kate  E.  Meroney  was  concerned,  substan- 
tially authorizes  her  to  proceed  as  she  may  be 
advised  in  the  matter  of  the  rent.  The  other 
two  exceptions  areoverruled.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the 
circuit  court  l>e  aitirmed. 

MoIVER  and  McGowan,  JJ.,  concur. 


(30  S.  C.  614) 

Tatk  et  a/,  v.  Marco  et  al. 

iSupreme  Court  cif  South  Carolina.    March  11, 
1889.) 

Rbs  AiMin>iCATA. 
Plaintiffs  employed  def  endanta  as  their  agents 
to  sell  their  goods,  defendants  agreeing  to  guar- 
anty the  ooUectilriUty  of  the  notes  taken,  to  the  ex- 
tent of  their  conunisslons.  Plaintiffs  sued  for 
damages  for  taking  notes  of  insolvent  parties,  and 
for  other  misconduct,  and  the  trial  court  held  the 
defendants  liable  to  the  extent  of  their  commis- 


sions for  the  nnoolleoted  residue  of  two  of  the 
notes  taken  out  of  defendants' hands,  and  partiallj 
collected  by  the  latter,  but  the  supreme  court  t» 
versed  the  judgment  in  that  respect,  saying :  "We 
do  not  think  that  the  defendants  should  be  charged 
with  the  uncollected  balanoes  upon  the  notes  of  B. 
and  R., "  (the  notes  mentioned.)  Held,  that  the 
decision  entirely  exonerated  defendants  from  lia- 
bility for  the  notes  mentioned;  and  eliminated 
them  from  further  consideration  in  the  case. 

Appeal  from  common  pleas  circuit  court 
of  Darlington  county;  Hudson,  Judge, 

Action  by  Messrs.  Tate,  MuUer  &  Witti- 
chen  against  S.  Marco  and  I.  Lewenthal  for 
damages  sustained  by  reason  of  defendants' 
misconduct  as  plaintiffs'  agents.  There  was 
a  judgment  for  plaintiffs  for  $1,023.08,  and 
defendants  appealed  to  the  supreme  court, 
where  the  judgment  was  modified  and  af- 
firmed. 4S.E.Rep.  71.  The  question  arose 
after  the  case  was  remanded,  as  to  the  extent 
of  the  modification  required  by  the  supreme 
court's  decision,  and  from  the  order  of  the 
circuit  court  construing  the  order  favorably 
to  defendants,  plaintiffs  appeal. 

Dargan  &  Dargan,  for  appellants.  /.  B, 
Nettles  and  iZ.  W.  Boyd,  for  respondents. 

MoIvBR,  J.  The  only  question  involved 
in  this  appeal  is  as  to  the  proper  construc- 
tion and  effect  of  the  formerjudgraent  of  this 
court,  rendered  at  the  hearing  of  the  pre- 
vious appeal  in  this  case,  which  will  be  found 
reported  in  27  S.  £.  493,  4  S.  E.  Kep.  71. 
For  a  full  understanding  of  the  facts  refer- 
ence must  l>e  had  to  the  case  as  there  re- 
ported, where  they  are  fully  and  clearly  stated 
in  the  opinion  prepared  by  Mr.  Justice  Mo- 
OowAN.  After  the  remittitur  was  sent  down 
a  controversy  arose  as  to  the  proper  construc- 
tion and  effect  of  the  judgment  of  this  court, 
which,  by  consent  of  the  parlies,  was  sub- 
mitted to  bis  Honor  Judge  HnosoN,  at 
chambers,  for  determination.  The  question 
presented  was  whether  the  effect  of  the  for- 
mer judgment  of  this  court  was  to  relieve  the 
defendants  from  all  liability  for  the  uncol- 
lected balances  on  the  notes  of  Richards  and 
Byrd,*or  whether  they  were  still  left  liable 
to  the  extent  of  their  commissions  for  such 
uncollected  balances.  Judge  Hudson  held 
that  the  effect  of  the  former  judgment  of 
this  court  was  to  relieve  the  defendants,  from 
all  liability  for  these  uncollected  balances, 
and  that  the  notes  of  Richards  and  Byrd 
must  be  entirely  eliminated  from  the  state- 
ment of  accounts  as  made  up  by  the  special 
referee,  and  from  his  order  the  plaintiffs  ap- 
peal upon  the  several  grounds  set  out  in  the 
record. 

We  agree  with  Judge  Hudson  in  the  con- 
struction which  he  has  adopted.  It  is  true 
that  under  the  terms  of  the  contract,  which, 
constitutes  the  basis  of  plaintiffs'  claim,  the 
defendants  did  guaranty  the  payment  of  all 
notes  taken  from  purchasers  of  the  fertilizer 
consigned  to  them  for  sale,  to  the  extent  of 
their  commissions,  but  this  was  a  guaranty 
of  the  solvency  of  such  purchiisers,  and  of 
the  coUectibUity  of  such  notes.  It  certainly 
could  not  l>e  construed  as  a  guaranty  of  the 
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payment  of  such  notes,  the  collection  of 
which  was  defeated  by  the  act  of  the  plain- 
tiffs, for  that  would  operate  a  fraud.  Hence, 
nnder  this  guanmty  the  defendants  were 
properly  held  liable  to  the  extent  of  their  com- 
missions for  the  not«8  of  Dargan,  Alston, 
Qattison,  and  Wright,  the  collection  of  which 
failed  from  the  causes  stated  in  the  referee's 
report,  to  which  the  plaintiffs  did  not  con- 
tribute, and  were  in  no  wise  responsible  for. 
But  the  notes  of  Richards  and  Byrd  stood 
upon  a  totally  different  ground.  The  fail- 
ure to  collect  them  was  due  to  the  fault,  or 
at  least  to  the  action,  of  the  plaintiffs,  and 
it  was  for  that  reason  that  this  court  said  In 
the  former  opinion:  "We  do  not  think  that 
the  defendants  should  be  charged  with  the 
uncollected  balances  upon  the  notes  of  Byrd 
and  Richards. "  The  necessary  effect  of  this 
language  was  to  relieve  tlie  defendants  from 
any  liability  for  such  balances,  either  by  de- 
duction from  commissions,  or  otherwise. 
The  defendants  were  not  relieved,  as  in  the 
case  of  the  four  notes  above  mentioned,  be- 
cause the  notes,  though  good  when  taken, 
afterwards  proved  to  be  uncollectible  from 
causes  over  which  the  defendants  had  no 
control,  but  because  the  failure  to  collect 
them  was  due  to  the  action  of  the  plaintiffs, 
and  hence  the  defendants  could  not  be  held 
liable,  even  to  the  extent  of  their  commis- 
sions. Suppose  the  plaintiffs,  after  taking 
into  their  possession,  as  they  had  a  right  to 
do  under  the  contract,  all  the  notes  taken 
l^  defendants  for  fertilizers,  had  voluntarily 
released  the  maker  of  one  of  the  notes  from 
payment,  surely  the  defendants  could  not  be 
made  liable,  even  in  commissions,  for  the 
amount  of  such  note,  without  extending  the 
guaranty  beyond  its  terms  by  making  the 
defendants  liable  for  a  loss  occasioned  by  the 
act  of  the  plaintiffs  themselves ;  and  it  was 
upon  this  principle  that  the  defendants  were 
exonerated  from  all  liability  for  the  uncol- 
lected balances  on  the  notes  of  Richards  and 
Byrd.  The  judgment  of  this  court  is  that 
the  order  appealed  from  be  affirmed.    • 

SiHPSONi  0.  J.,  and  McGowjls,  J.,  concor.' 


(10  a  a  ei4) 

Coleman  e.  Keels. 

(Supreme  Court  <»f  South  CaroWna.    Marob  11, 
1889.) 

FnrAI.  OBDBBS— VACA.TIHO — ^Apfbal. 

1.  ▲  trial  Jnatioe  being  aboat  to  isstie  his  war- 
rant tor  the  ejeotment  of  a  tenant,  a  writ  of  cer- 
UoraH  was  Issued  from  the  court  of  common  pleas, 
and  an  order  entered  on  return  of  the  writ,  per- 
manently reatrainiog  the  justice  from  disturbing 
the  tenant's  possession,  jueld,  that  this  order  was 
a  final  disposition  of  the  case,  so  far  as  the  action 
of  the  jusiioe  was  oonoeraed,  and,  if  there  was  any 
error  tberein,  the  proper  remedy  was  by  appeal 
within  the  time  prescribed,  and  an  appeal  from  a 
•absequent  order  vacating  it  cannot  serve  to  raise 
any  question  as  to  the  correctness  of  the  first  order. 

i.  ueld.  also,  that,  as  the  order  was  final,  it 
oould  not  be  vacated  by  any  oircnit  judge  at  cham- 
bers, not  even  by  the  judge  who  presided  at  the 
eonrt  when  It  was  made,  unless  procured  by  f  rand 
'or  miarepresentatiOD. 


Appeal  from  common  pleas  circuit  flooit 
of  Clarendon  county;  Aldrich,  Judge. 

A.  Levi,  for  appellant,  it.  0.  'ffallucTiat, 
for  respondent. 

McIvER,  J.  On  the  13th  of  Mareb,  1888, 
defendant  was  served  with  a  notice  requiring 
him  to  show  cause  on  the  16th  day  of  that 
mouth,  before  a  trial  justice,  why  he  should 
not  be  ejected  from  certain  premises,  alleged 
to  have  been  rented  to  defendant  by  plaintiff 
under  a  parol  lease.  On  the  day  appointed 
the  parties  appeared  before  the  trial  justice, 
when  the  defendant  showed  for  cause  (1) 
that  the  trial  justice  was  without  jurisdiction 
in  the  matter,  as  the  complaint  made  by  plain- 
tiff did  not  fall  within  the  provisions  of  sec- 
tion 1819  of  the  General  Statutes,  under  which 
the  proceeding  was  taken;  (2)  that  defend- 
ant was  not  the  tenant  of  plaintiff,  but  was 
the  tenant  of  a  third  person,  who  claimed  to 
be  the  legal  owner  of  the  premises.  The  trial 
justice  overruled  the  objection  to  his  Juris- 
diction, and  proceeded  to  hear  the  testimony, 
and,  after  argument,  decided  that  the  cause 
shown  was  not  sudicient,  and,  being  about 
to  proceed  to  issue  his  warrant  to  eject  the 
defendant,  his  counsel  applied  to  Judge 
Fraser  for  a  writ  of  certiorari,  which  was 
granted,  requiring  the  trial  justice  to  certify 
to  the  court  of  common  pleas,  for  Clarendon 
county  all  the  proceedings  in  the  cause,  and 
in  the  mean  time  enjoined  and  restrained  the 
trial  justice  and  the  plaintiff  from  taking  any 
further  action  in  the  matter  until  the  further 
order  of  the  court.  In  obedience  to  this  writ 
the  trial  justice  made  a  return  of  all  the  pro- 
ceedings to  the  ensuing  term  of  the  court  of 
common  pleas  for  Clarendon  county.  At  that 
term  Judge  Aldrioh,  after  hearing  all  the 
papers  and  the  argument  of  counsel,  made  an 
order  bearing  date  22d  May,  1888,  making 
permanent  the  restraining  order  granted  by 
Judge  Eraser,  and  forbidding  the  trial  jus- 
tice and  the  plaintiff  from  disturbing  the  de- 
fendant in  the  possession  of  the  premises  un- 
til the  right  to  such  possession  is  decided  by 
the  court.  From  this  order  no  appeal  ap- 
pears to  have  been  taken,'  but  on  the  25th  at 
May,  1888,  counsel  for  plaintiff  served  upon 
the  counsel  for  defendant  a  notice  that  he 
would  move  before  Judge  Aldrich,  at  Sum- 
ter, S.  C.t  to  vacate  the  order  of  22d  May, 
1888,  made  by  him  while  holding  the  court  of 
common  pleas  for  Clarendon  county;  but  up- 
on what  ground  is  not  stated  in  the  notice, 
nor  does  it  appear  from  anything  that  we  can 
And  in  the  record.  On  the  7th  June,  1888, 
the  day  named  in  the  notice,  after  hearing 
counsel  for  plaintiff,  (defendant's  counsel  not 
being  present,  as  it  is  said,)  Judge  ALDnica 
granted  another  order  dissolving  the  injunc- 
tion granted  by  Judge  Eraser,  rescinding 
his  own  order  of  the  22d  May,  1888,  and  di- 
recting "that  the  trial  justice  proceed  to  act 
in  the  premises  as  the  law  directs;"  and  we 
infer  from  the  terms  of  an  order  next  to  be 
noticed  that  the  trial  justice  proceeded  to 
eject  defendant  from  the  premises,  though 
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that  fact  is  not  stated  in  th«  "case."  On  the 
19th  of  June,  1888,  Judge  Aij>rich,  without 
ootice  to  the  plaintiff  or  his  coansel,  at  his 
chambers,  in  Barnwell,  after  he  had  left  the 
circuit  in  which  this  case  arose,  gianted  still 
another  order.  In  which,  after  reciting  that 
the  order  granted  bj  him  at  Snmter,  on  the 
7tb  of  Jane,  1888,  was  signed  under  a  mis- 
apprehension of  tlie  facts  of  the  case,  he 
rescinded  said  order  of  the  7th  June,  and 
"reinstated  and  declared  in  full  force"  the 
order  granted  by  him  on  the  22d  of  May, 
1888.  and  further  ordered  the  trial  justice  to 
put  the  defendant  l>ack  into  possession  of  the 
premises  "  from  which  he  has  been  ejected. " 
On  the  29th  of  June,  1888,  the  plaintiff  gave 
notice  of  appeal  from  the  order  granted  at 
Barnwell  on  the  19th  of  June,  1888;  and 
though  his  notice  of  appeal  makes  no  refer* 
ence  to  the  order  of  22d  May,  1888,  the  time 
for  appealing  from  which  had  llien  expired, 
yet  in  tils  exceptions  he  assails  the  order  of 
22d  May  on  several  grounds,  as  well  as  the 
order  of  19tb  June,  1888.  The  defendant  also 
appeals  from  the  order  made  at  Snmter  on  the 
7th  of  June,  .1888r  upon  the  several  grounds 
set  out  ill  the  record. 

We  will  first  consider  the  plaintiff's  appeal. 
It  seems  to  us  that  the  order  of  22d  of  May, 
1888,  made  by  the  court  of  common  pleas  for 
Clarendon  county,  to  which  the  triid  justice 
was  required  by  the  writ  of  eertiorarl  to  re- 
turn the  proceedings,  was  a  Unal  disposition 
of  the  case,  so  far  as  the  action  of  the  trial 
justice  therein  was  concerned,  and,  if  there 
was  any  error  therein,  the  proper  remedy  was 
by  appeal  to  this  court,  within  the  time  pre- 
scribed for  that  purpose.  But  as  no  such  ap- 
peal, so  far  as  we  can  discover  from  the  rec- 
ord, has  ever  yet  been  taken,  we  do  not  think 
that  the  propriety  of  the  order  can  now  be 
considered .  The  exceptions  served  under  the 
notice  of  appeal  from  the  order  of  the  19th  of 
June,  after  the  time  fof  appealing  from  the 
order  of  the  22d  May  had  expired,  cannot 
serve  to  raise  any  question  as  to  wheth- 
er there  was  any  error  in  said  last-men- 
tioned order.  It  was  in  nosense  an  interlocu- 
tory order,  but  was  final.  The  only  question, 
therefore,  properly  raised  by  the  plaintiff's 
appeal,  is  as  to  the  order  of  19th  June,  about 
which  there  can  be  no  doubt.  It  was  made 
without  notice,  at  chambers,  by  a  circuit 
judge  after  he  had  left  the  circuit  in  which 
the  case  arose,  and  must  therefore  be  set 
aside.  Indeed,  as  we  understand,  this  is  con- 
ceded by  defendant's  counsel. 

As  to  the  defendant's  appeal,  we  think 
there  is  as  little  doubt.  Holding,  as  we  have 
done,  that  the  order  of  22d  May,  1888,  grant- 
ed by  the  court  of  common  pleas,  was  final, 
it  seems  to  us  quite  clear  that  it  could  not  be 
vacated  by  any  circuit  j  udge  at  cham  bers,  even 
hj  the  judge  who  presided  at  the  court  when 
it  was  made,  unless,  perhaps,  where  such  or- 
der was  procured  by  fraud  or  misrepresenta- 
tion, of  which  there  is  no  allegation  or  even 
intimation.  Upon  what  ground  the  vacating 
^nder  was  granted  does  not  appear.  No  ground 


is  stated  In  the  notice  of  the  motion,  as  should 
have  been  done,  and,  so  far  as  we  can  dis* 
cover,  there  is  nothing  in  the  record  to  show 
upon  what  ground  the  judge  based  his  vacat- 
ing order.  As  we  have  said,  the  proper  rem- 
etly,  if  there  was  any  error  in  the  order  of 
22d  May,  1888,  was  by  appeal  to  this  court, 
and  not  by  an  application  to  a  circuit  judge, 
especially  at  chaml)ers,  to  vacate  it.  While 
it  may  be  true  that  the  order  appealed  from 
was  granted  during  the  term  of  the  court  of 
common  pleas  for  Sumter  county,  as  we  sup- 
pose was  the  fact,  still  it  must  be  regarded  as 
made  at  chambers,  so  far  as  this  case  which 
had  been  pending  in  Clarendon  county  was 
concerned.  The  judgment  of  this  court  is 
that  tlie  order  made  at  Barnwell  on  the  19th 
of  June,  1888,  as  well  as  the  order  made  at 
Sumter  on  the  7th  of  June,  1888,  be  reversed. 

Simpson,  C.  J.,  and  MoOowan,  JT,  concnr. 


(30  8.  C.  342) 

Stbain  «t  ol.  V.  Babb  et  al. 

ISupreme  Court  of  South  Carolina.    March  IS, 
1888.) 

BoKDS— LimTATioir  ov  AcnoN. 

1.  Where  a  clerk  of  a  court,  after  a  decree  ren- 
derod  is  given  to  him  to  be  disposed  of  aooordlng  to 
law,  marks  It  "Filed, "  but  neglects  to  enroll,  enter, 
or  index  it,  but  puts  it  in  a  drawer,  where  it  is 
found  five  years  later,  the  sureties  on  his  bond  are 
liable  to  the  plaintiifs  In  the  decree  where  several 
judgments  are  meantime  entered  up  against  'the 
execution  debtor,  and  mortgages  are  executed  by 
him,  which  sweep  away  his  entire  property. 

a.  Under  Code  CivU  Proo.  8.  C.  (  111,  providing 
that  actions  on  bonds  other  than  for  the  payment 
of  money  may  be  brought  with  iM  years,  action  on 
a  bond  given  under  a  penalty  to  answer  for  the 
neglect  of  duty  of  the  clerk  of  the  court  is  not  barred 
for  20  years. 

8.  In  such  an  action  it  Is  error  to  charge  that 
plaintiffs  are  entitled  to  the  full  amount  m  their 
claim  if  the  junior  judgments  and  liens  swept 
them  away.  Nan  constat  but  that  the  properly 
thus  swept  away  might  have  been  InsuiBoimit  to 
pay  plaintiffs'  decree. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Kbrshaw,  Judge. 

Suit  by  Elizabeth  Strain  and  J.  C.  her 
husband,  against  Martha  H.  Babb,  as  ad- 
ministratrix of  M.  £.  Babb,  T.  M.  Babb,  M. 
Babb,  W.  L.  Hopkins,  and  L.  R.  Brooks, 
sureties  on  the  bond  of  M.  £.  Babb,  de- 
ceased, to  recover  for  his  neglect  of  duty  as 
clerk  of  the  court.  Fromajudgmentagainst 
the  administratrix,  plaintiffs  appeal. 

Benet  it  MoOowan,  for  appellants.  Has- 
kell <t  Dial,  Ferguson  A  FeathersUme  and 
Bail  tt  Watts,  for  respondeuts. 

Simpson,  C.  J.  The  plaintiff  (appellant) 
EUzalrath  Strain,  some  time  previous  to  No- 
vember, 1880,  obtained  a  decree  against  John 
T.  McGowan  for  $1,000,  which,  on  the  5th 
day  of  November,  1880,  was  handed  to  M.  E. 
Babb,  the  then  clerk  of  the  court  of  common 
pleas  for  Laurens  county,  to  be  by  him  dis- 
posed of  according  to  law.  This  decree  seems 
to  have  l)een  marked  "Filed"  by  the  said 
Babb,  but  nothing  more  was  done.  It  was 
not  enrolled,  nor  entered  in  the  book  oi  ai>- 
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Btract  of  jadgments,  nor  indexed;  and  it  whs 
found  by  tlie  successor  of  Babb  in  1885,  in  an 
Qld  desk  in  Itie  office,  who  tlien  enrolled  it, 
etc.  In  the  mean  time  Babb  died,  and  the 
defendant  Martha  H.  Babb,  his  widow,  ad- 
ministered upon  his  estate.  In  the  mean 
time,  also,  several  judgments  were  obtained 
against  McGowan,  and  one  or  two  mortgages 
were  executed  bj  him,  covering  bis  real 
estate,  which  mortgages  and  judgments  it  is 
alleged  swept  away  his  property,  with  prior 
lie^s  to  Mrs.  Strain's  decree,  because  of  the 
fact  that  her  decree  had  not  been  entered  as 
above  mentioned.  The  action  below  was 
brought  against  Mrs.  Babb,  as  administra- 
trix, and  the  surviving  sureties  on  the  official 
bond  of  M.  E.  Babb,  claiming  to  hold  them 
responsible  for  the  alleged  neglect  of  duty  of 
the  said  M.  £.  Babb  as  clerk  in  not  properly 
entering,  etc.,  the  decree  aforesaid ;  the  plain- 
tiff's denfhnding  in  their  complaint  judgment 
for  the  breach  of  the  bond,  and  for  the  sum 
of  81,000,  with  interest  thereon  from  No- 
vember 5,  1880,  and  interest  at  7  per  cent., 
and  costs.  The  defendants  intei-posed,  and 
relied  mainly  upon  the  statute  of  limitations, 
alleging  in  their  answers  that  more  than  six 
years  had  elapsed  since  the  cause  of  action 
accrued,  to-wit,  since  the  5th  of  November, 
1880,  the  day  that  the  decree  was  delivered  to 
Babb, the  clerk,  and  marked  by  him  "Filed." 
His  honor,  the  circuit  judge,  charged  the  jury 
as  to  the  neglect  of  duty  on  the  part  of  the 
clerk,  and  also  as  to  the  damages  incurred ; 
and  be  ruled  as  matter  of  law  that  the  cause 
of  action  was  not  the  official  bond  of  the 
clerk,  but  it  was  the  neglect  of  duty  on  his 
part,  and  therefore  that  the  limitation  with- 
in which  such  an  action  should  be  brought 
was  six  years,  instead  of  that  applicable  to 
certain  bonds,  to  be  mentioned  hereafter 
The  cause  of  action  accrued  on  the  5th  of 
November,  1880,  and  the  action  was  brought 
in  July,  1887, — six  years  and  some  eight 
months  after  the  accrual  of  the  right.  Such 
being  the  admitted  facts  as  to  these  dates,  his 
honor  ruled  that  the  action  was  completely 
barred  as  to  the  defendant's  sureties  on  the 
official  bond;  but  as  to  the  administratrix— 
Babb  having  died — this  event  suspended  the 
statute  for  nine  months,  and  consequently  it 
did  not  protect  her  as  the  administratrix. 
The  Jury  found  for  the  plaintiffs  $1,549,  the 
amount  of  the  decree,  with  interest  from  the 
5th  of  November,  1880,  against  the  defend- 
ant, Mrs.  Babb.  administratrix.  The  " brief" 
does  not  state  whether  the  verdict  mentioned 
the  sureties  or  not.  The  notice  of  appeal, 
however,  of  plaintiff's  attorneys,  refers  to 
the  judgment  entered  up  in  favor  of  the 
sureties,  and  we  suppose,  therefore,  the  Jury 
found  for  these  defendants.  After  the  find- 
ing of  the  jury,  upon  a  motion  being  made 
for  a  new  trial  by  attorneys  of  Mrs.  Babb, 
administratrix,  his  honor  set  aside  the  verdict, 
and  granted  the  motion  for  a  new  trial  on  ac- 
count of  misdirection  in  bis  charge,  as  he 
conceived,  to-wit,  that  nine  months  should 
be  added  to  the  six  years,  on  account  of  the 


death  of  Babb;  his  honor  holding  that  section 
123  of  the  Code  had  repealed  this  provision 
in  so  tar  as  the  case  before  the  court  was 
concerned,  which  section  be  had  overlooked 
in  his  charge.  From  this  order,  and  from 
the  judgment  entered  in  favor  of  the  sureties, 
the  plaintiffs  have  appealed  on  the  ground  of 
error  alleged  in  granting  the  new  trial  for 
the  reason  stated,  and  in  holding  that  the 
cause  of  action  was  the  neglect  of  duty,  and 
not  the  breach  of  the  official  bond,  and  there- 
fore the  action  was  barred  both  against  the 
sureties  and  the  administratrix,  six  years 
having  clearly  elapsed  since  the  5th  of  No- 
vember, 1880,  the  day  on  which  the  neglect 
of  duty  occurred.  The  defenc^itnt  adminis- 
tratrix gave  notice  that,  if  th«>  order  of  new 
trial  could  not  be  sustained  on  the  ground 
upon  which  it  was  granted  by  the  judge,  she 
would  seek  to  sustain  it  on  other  grounds,  to 
be  noticed  hereafter,  if  necessary. 

Now,  we  think  the  fundamental  error  in 
the  case  was  the  ruling  of  his  honor  that  the 
official  bond  of  the  clerk  was  not  the  cause  of 
the  action,  but  that  the  neglect  of  duty,  inde- 
pendent of  the  breach  of  the  bpnd,  was  the 
cause.  If  his  honor  had  been  correct  in  this 
rulin;;,  then  his  subsequent  holding  as  to  the 
statute,  we  think,  would  have  been  correct 
as  to  the  sureties;  and  also  his  ruling  in  the 
first  instance  as  to  the  suspension  of  the  stat- 
ute for  nine  montlis  after  administration 
granted  on  account  of  the  death  of  the  clerk. 
We  do  not  think,  however,  that  section  128 
of  the  Code  had  any  application  to  the  facts 
of  this  case.  That  section,  in  our  opinion, 
applies  only  to  those  cases  where  no  a4min- 
istration  is  taken  out  until  after  the  expira- 
tion of  the  statutory  period;  the  statute  hav- 
ing commenced  in  the  life-time  of  the  dece- 
dent. But  if  his  honor  was  in  error  in  hold- 
ing that  the  breach  of  tiie  bond  was  not  the 
cause  of  action,  and  that  the  neglect  of  duty 
was  alone  the  cause,  then  the  question  would 
be  as  to  the  character  of  the  bond,  and  the 
limitation  prescribed  by  the  statute  as  to  such 
bonds.  If  the  action  was  brought  simply 
for  the  neglect  of  duty  on  the  part  of  the 
clerk,  the  defendant  sureties  need  not,  and 
could  not  legally,  have  been  made  parties. 
They  were  guilty  of  no  neglect  of  duty  in 
failing  to  have  the  decree  of  the  plaintiffs 
properly  entered  in  the  abstract  of  judg- 
ments. They  did  not  hold  the  office  of  clerk, 
nor  was  it  in  any  sense  their  duty  to  see  to 
the  enrollment  of  decrees  and  judgments,  or 
otherwise  attend  to  the  duties  belonging  to 
said  office.  They  were  responsible  only  on 
their  contract  or  bond  given  as  a  guaranty 
that  the  clerk  would  properly  discharge  his 
duty.  Our  understanding  of  the  law  in  such 
cases  is  this:  The  law  imposes  certain  duties 
upon  the  officer,  for  the  failure  to  perform 
which  he  may  or  may  not  be  liable  alone  in 
a  separate  action  against  him;  but,  in  addi- 
tion, he  is  required  to  give  l)ond  to  the  state, 
with  sufficient  sureties,  in  which  ail  parties 
thereto  bind  themselves  that  he  will  discharge 
such  duties,  and  this  bond  is  breached  by  a 


Digitized  by 


Google 


8.  O 


MOOBE  e.  WILLABD. 


278 


failure  thus  to  discbarge,  and  this  breach  be- 
comes a  cause  of  action  agrainst  all  of  the 
obligors.  It  was  for  the  alleged  breach  of 
the  bond  here  that  the  action  below  was 
brought.  The  complaint  in  the  demand  for 
judgment,  after  stating  the  facts  of  Babb  be- 
ing clerk,  and  having  given  bond,  and  alleg- 
ing  a  breach,  etc.,  prayed  judgment  for  said 
breach.  True,  the  demand  was  not  for  the 
penalty,  as  it  should  have  been,  but  was  for 
a  specific  amount,  to-wit,  the  amount  of 
plaintiffs'  decree  and  interest;  but  a  demand 
is  no  part  of  the  action,  or,  rather,  it  does 
not  give  character  to  the  action.  The  facts 
alleged  do  this,  and  the  plaintiff  is  entitled 
to  such  relief  as  these  facts  will  warrant. 

Having  reached  the  conclusion  that  the  ac- 
tion below  was  upon  the  official  bond  of  the 
clerk,  the  next  question  is,  what  is  the  stat- 
utory limitation  in  such  case?  The  Code  an- 
swers: Section  111  provides  that  actions 
upon  bonds  other  than  for  the  payment  of 
money  may  be  brought  within  20  years,  or 
else  they  are  barred ;  and  this  applies  to  all 
of  the  obligors,  principal  as  well  as  sureties. 
Was  the  bond  below  a  bond  other  than  for 
the  payment  of  money?  True,  it  was  a  bond, 
the  breach  of  which  sounded  in  money, — 
damages, — and  the  penalty  was  for  a  speciflc 
amount,  but  yet  it  was  not  for  the  payment 
of  money  in  the  sense  of  the  statute.  It  was 
in  the  nature  of  a  covenant, — a  contract  un- 
der seal,  —  by  which  the  obligors  thereto 
bound  themselves  under  the  specified  penalty 
to  answer  for  the  neglect  of  duty,  if  any,  on 
the  part  of  the  clerk,  to  the  extent  of  such 
injury  as  any  party  might  sustain  by  such 
neglect,  not  to  exceed  the  penalty.  It  was  a 
bond  other  than  for  the  payment  of  money, 
in  the  sense  of  the  statute.  Why  the  general 
assembly  made  this  distinction  between  bonds 
we  cannot  conceive;  hat  ita  lex  scripta  est, 
and  we  have  no  alternative  but  to  enforce  it 
in  proper  cas^.  In  the  case  of  State  v.  Lake, 
8  S.  £.  Bep.  322,  (recently  decided,)  the  bond 
sued  on  was  executed  before  the  present  stat- 
ute of  limitations,  and  when  bonds  of  this 
kind  were  held  to  be  covenants,  and  subject 
to  limitations  applicable  to  covenants.  Hence 
this  court  held  that  the  action  there  was 
barred  both  as  to  principal  and  sureties,  the 
statutory  period  having  expired  before  action 
brought.  Here,  however,  the  bond  was  given 
after  the  statute  was  enacted  fixing  the  period 
at  20  years  as  to  bonds  other  than  for  the 
payment,  hence  that  period  must  be  applied. 
We  think  it  was  eiTor  for  his  honor  to  charge 
the  jury  that,  if  Junior  judgments  and  liens 
flwept  away  all  of  the  property  of  McGowan, 
that  in  such  case  the  plaintiff  was  entitled  to 
a  verdict  for  the  full  amount  of  her  claim  and 
interest.  This  was  error,  because  it  closed 
the  door  to  any  inquiry  on  the  part  of  the 
jury  as  to  the  amount  and  value  of  the  prop- 
arty  of  McGowan  thus  swept  away.  Non 
eonsiat  but  that  McGowan's  property  might 
have  been  wholly  insufficient  to  pay  the  full 
amount  of  plaintiff's  decree,  if  it  had  not 
been  swept  away  by  said  junior  liens.  We 
v.9s.B.no.4— 18 


will  remark  here,  though  this  question  has 
not  been  raised  in  the  case,  that  the  proper 
practice  in  cases  like  this  is  for  judgment  to 
go  for  the  penalty,  which  stands  for  the  ben- 
efit of  all  injured  parties,  who  by  proper  pro- 
ceeding may  have  their  damages  assessed, 
with  leave  to  issue  execution.  State  v.  Moses, 
18  S.  C.  366.  The  result  of  our  conclusion 
is  that  there  should  be  a  new  trial  out  and 
out.  under  the  principles  herein  announced 
above,  with  leave  on  the  part  of  the  defend- 
ants to  ha  ve  the  question  of  damages  reopened 
and  reconsidered;  and  to  this  end  it  is  the 
judgment  of  this  court  that  the  order  grant- 
ing a  new  trial  by  the  circuit  court  be  affirmed, 
and  that  the  judgment  in  favor  of  the  sure- 
ties be  reversed. 

McIvER,  J.,  concurs.  MoGtoWAN,  J.,  did 
not  sit  in  this  case. 

(JO  8.  C.  615) 

MooBE  V.  W11J.ABD  «(  al. 

{Supreme  Court  of  South  CoroMno.    March  U, 
1889.) 

DsposmoMa — Objsotioiis. 

1.  Under  act  8.  a  1888,  (18  St.  878.)  reUtlng  te 
the  taking  of  depoaitioBS,  uie  admisBlon  of  deposi- 
tions In  evidence  cannot  he  objected  to  on  th« 
ground  that  they  were  taken  withont  interrogato- 
ries having  been  first  served,  the  statnte  not  pro- 
viding for  interrogatories. 

2.  Where,  on  a  notice  to  take  depositions  before 
a  certain  notary  pubUo,  the  defentlant's  attorneys 
indorsed  their  consent,  and  the  depositions  were 
returned  with  a  certificate  attached  which  recited 
that  "I,  W.  C.  P.,  a  notary  public,  do  hereby  cer- 
tify that  the  foregoing  depositions"  of  certain 
named  persons  "were  duly  taken,  sworn  to,  and 
subscribed  before  me, "  it  sufficiently  appears  that 
the  person  before  whom  the  depositions  were 
taken  was  a  notary  public,  and  that  the  named  wit- 
nesses were  sworn,  in  the  absence  of  testimony 
throwing  suspicion  on  the  execution  of  the  deposi- 
tion. 

3.  Where  the  admission  of  irrelevant  testimony 
does  not  affect  prejudicially  the  party  objecting 
thereto,  it  is  not  ground  for  a  new  trial. 

Appeal  from  common  pleas  circuit  court  of 
Union  county;  Kershaw,  Judge. 

Action  by  James  BIythe  Moore,  trustee, 
against  Johu  Willard  qnd  John  Rogers,  part- 
ners trading  under  the  firm  name  of  John 
Willard  &  Co.  Judgment  was  given  for 
plaintiff,  and  defendants  appeal. 

Thomson  d  JtfoKissick,  for  appellants. 
Munro  A  Munro,  for  respondent. 

SiuFSON,  C.  J.  This  appeal  raises — First. 
A  question  whether  the  circuit  judge  should 
have  admitted  as  evidence  the  depositions  of 
certain  witnesses  taken  in  Bichmond,  Va.. 
before  a  notary  public,  under  the  act  of  as- 
sembly passed  in  188S.  (18  St.  373.)  Second- 
The  correctness  of  his  honor's  charge  in  sev- 
eral particulars,  which  will  be  noticed  below; 
and  also  that  his  honor  erred  in  not  granting 
a  nonsuit.  The  case  was  an  ordinary  action 
brought  to  recover  a  sum  of  money  ($121.12) 
for  one  barrel  of  Emmett's  choice  whisky, 
alleged  to  have  been  bought  by  defendants  of 
the  plaintiff.  The  plaintiff,  after  notice  to 
the  defendants'  attorneys  that  the  depositions 
of  the  witnesses  named  would  be  taken  be 
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fore  W.  C.  Preston,  a  notary  public  of  Rich- 
mond, Va. ,  who  were  residents  thereof,  and 
more  than  a  hundred  miles  distant  from 
Union,  the  place  of  trial,  and  upon  which 
notice  was  indorsed  by  the  defendants'  at- 
torneys the  following,  to-wit:  "We  consent 
to  the  taking  of  tlie  within  depositions  on  May 
12,  1888."  Defendants  afterwards  agree- 
ing to  substitute  the  date  of  June  26  in  place 
of  May  12, — proceeded  to  have  said  deposi- 
tions taken,  trbicb  were  returned  by  tlie  no- 
tary, as  follows:  "The  depositions  of  George 
C.  Barnes  and  Richard  Schutte,  taken  before 
mo,  W.  C.  Preston,  a  notary  public  for  the 
city  of  Bichmond,  in  the  state  of  Virginia, 
pursuant  to  notice,  which  is  hereto  annexed, 
at  the  office  of  W.  C.  Preston,  cor.  11  &  Bank 
streets,  Richmond,  Va.,  on  the  25th  Febru- 
ary, 1888,  at  10  o'clock,  a.  m.,  to  be  read  as 
evidence  in  behalf  of  the  plaintiil  in  a  cer- 
tain case  pending  in  the  court  of  common 
pleas  for  Union  county.  South  Carolina, 
wherein  Cleorge  A.  Lathrop  is  plaintiff,  and 
John  Willard  and  John  Bogers  are  defend- 
ants. Law-Offlce.  [Signed]  W.  C.  Pues- 
TON.  Preseat:  Allen  G.  Collins.  Feb- 
ruary 25, 1888.  The  farther  taking  of  their 
depositions  is  continued  until  June  26,  1888, 
at  the  same  hour  and  place.  W.  C.  Pkes- 
TON,  Notary  Public.  Law-OflSce,  W.  0.  Pres- 
ton. Present:  Allen  G.  Collins,  Coun- 
sel for  Plaintiff.  June  26,  1888."  "With 
the  depositions  attached  was  the  signature  of 
each  witness,  and  a  certificate  at  the  bottom 
as  follows:  "I,  W.  0.  Preston,  a  notary  pub- 
lic for  the  city  of  Richmond,  in  the  state  of 
Virginia,  do  hereby  certify  that  the  forego- 
ing depositions  of  George  C.  Barnes  and 
Ricliard  Schutte  were  duly  taken,  sworn  to, 
and  subscribed  to  before  me  at  the  time  and 
place  mentioned  therein.  Witness  my  hand 
and  official  seal  this  26th  day  of  June,  188a 
[Signed]  W.  C  Preston,  Notary  Public." 
— with  official  seal. 

The  reading  of  these  depositions  was  ob- 
jected to  by  the  defendants — First,  on  the 
ground  "that  they  wece  taken  without  first 
serving  interrogatories;"  teeond,  that  there 
was  nothing  to  show  that  the  person  before 
whom  they  were  taken  was  a  notary  public; 
third,  error  in  holding  that  the  testimony  of 
George  C.  Barnes  and  Biobard  Schutte,  al- 
leged to  have  been  taken  outside  of  the  state, 
was  properly  admissible  in  testimony; 
fourth,  in  ruling  that  there  was  sufficient  to 
show  that  the  alleged  witness  Schutte  was 
sworn.  These  depositions  were  tuken  under 
our  act  of  1888,  (18  St.  873,)  upon  an  exam- 
ination of  which  it  will  be  found  that  there 
is  nothing  therein  requiring  interrogatories 
to  be  served.  Notice  of  time  and  place,  etc., 
is  required,  but  nothing  is  said  as  to  inter- 
rogatories. The  notice  was  given,  and  not 
simply  accepted  by  defendants'  attorney,  but 
consent  Indorsed  thereon  to  the  taking  of  the 
testimony  before  the  notary  named,  W.  C. 
Preston,  at  the  place  and  time  mentioned. 
We  think  the  certificate  of  the  notary,  with 
his  official  seal  attached,  afforded  sufficient 


evidence  that  the  witness  Schutte  was  sworn, 
and  also  that  he,  W.  C.  Preston,  was  a  notary, 
especially  when  considered  with  the  indorse- 
ment of  consent  by  defendants'  attorneys  on 
the  notice;  sufficiently  so  to  warrant  the 
judge  in  admitting  the  depositions,  in  the 
absence  of  a  f  ornul  attack  upon  the  papers, 
or  at  least  some  testimony  throwing  suspi- 
cion on  their  execution.  The  other  excep- 
tion to  the  admission  of  these  depositions  is 
defective  in  the  fact  that  it  states  no  ground 
upon  which  the  objection  is  based.  We  sup- 
pose, however,  from  thfe  argument,  that  it 
was  because  the  witnesses  resided  perma- 
nently beyond  the  limits  of  the  state,  and  had 
not  simply  gone  out,  and  to  a  point  beyond 
a  hundred  miles  from  the  place  of  trial.  We 
see  nothing  in  the  act  which  confines  it  to 
witnesses  residing  in  the  state  or  county,  and 
who  have  gone  temporarily  beyond  a  hun« 
dred  miles  from  the  place  of  trial.  On  the 
contrary,  we  think  it  applies  as  well  to  non- 
residents as  to  residents.  Appellant  objects 
next  "because  his  honor  ruled,  against  objec- 
tion, that  Willard,  the  defendant,  could  be 
required  to  testify  as  to  bis  indebtedness  to, 
and  his  communications  relative  thereto 
with.  Dodge.  Carrier  &  Go."  This  testimo- 
ny may  have  been  irrelevant,  but  we  do  not 
see  how  it  affected  prejudididly  the  appel- 
lants.  and  theraf  ore  its  admission,  though  per- 
haps erroneous,  is  not  a  sufficient  ground  for 
a  new  trial.  There  was  no  error  in  his  hon- 
or's charge  as  alleged  In  exceptions  8  and  9, 
when  the  charge  is  read  as  a  whole;  and,  in- 
asmuch as  there  was  some  testimony  offered 
by  the  plaintiff  in  support  of  his  complaint, 
the  truth  and  sufficiency  of  wliich  was  a  mat- 
ter for  the  jury,  there  was  no  error  in  refus- 
ing the  nonsuit  moved.  It  is  the  judgment 
uf  this  court  that  the  judgment  of  the  <^rcuit 
court  be  afllrmed. 

MoIvES  and  MoOowak,  JJ.,  concur 


(M  S.  C.  348) 

Gerald  v.  Gerald  et  al. 

(Supreme  Cawrt  of  SovXh  Cairolina.    March  14, 
1889.) 

MOBTOiLOBS — FOKBCLOSVaB — ^APFIlXrBOKD. 

1.  Ciode  S.  C.  S  853,  provides  that  "If  the  judg- 
ment appealed  from  directs  the  sale  or  delivery  of 
posaesMon  of  real  property,  the  ezecutioii,  tbereof 
shall  not  be  stayed,  unless  a  written  undertaking 
be  executed  *  *  *  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant  he 
will  not"  commit  waste,  etc.,  "and  tuit,  if  the 
judgment  be  alBrmed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time 
of  the  appeal  until  the  delivery  of  possession 
thereof,pursaant  to  the  judgment.  •  •  •  When 
the  judgment  is  for  the  sale  of  mortgaged  prem- 
ises, and  the  payment  of  a  defloienoy  arising  upon 
the  sale,  the  undertaking  shall  also  provide  for 
the  payment  of  snoh  deficiency. "  field,  that  the 
section  plainly  embraces  appeals  from  judgments 
of  foreclosure,  and  that  the  amount  of  the  ose  and 
oooupation  of  the  mortgaged  premises  pending  ap- 
peal is  to  he  applied,  so  far  as  may  be  necessary, 
to  the  payment  of  any  defldenoy  remaining  after 
the  sale. 

8.  Where  suoh  an  nndertaking  was  g^ven  by  a 
purchaser  from  the  mortgiwor  on  appeal  from  a 
judgment  of  foreclosure,  and  the  appeal  resulted 
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in  an  afflroiance,  the  lower  court  properly  ordered 
the  amount  due  on  the  undertaking,  for  use  and 
occupation,  to  be  paid  into  court,  instead  of  to  the 
plaintiff;  there  being  at  tbat  time  no  means  of  as- 
certaining how  much,  if  any,  of  that  amount  plain- 
tiff would  require  to  make  up  the  deficiency  re- 
maining after  sale  of  the  premises. 

Appeal  from  common  pleas  circuit  court 
of  K«:i-shaw  county;  Fbaskr,  Judge. 

C.  L.  Winkler,  for  plaintiff.  /.  T.  Hay, 
for  defendunts. 

MclTXR,  J.  The  plaintiff  brought  this 
action  to  foreclose  a  mortgage  of  real  estate 
executed  to  her  by  the  defendant  William  C. 
Gerald,  and  Witte  Bros,  and  others,  holding 
judgment  liens  junior  to  the  mortgage,  as 
well  as  George  W.  Witte,  who  had  purchased 
the  mortgaged  premises  under  said  judg- 
ments,  and  was  in  possession,  were  made 
defendants.  The  Junior  lien  creditors  of 
William  C.  Gerald  assailed  the  validity  of 
plaintiff's  mortgage,  and  upon  that  issue  the 
case  was  originally  heard,  and  judgment  was 
rendered  sustaining  the  mortgage,  and  order- 
ing a  foreclosure  and  sale  of  the  mortgaged 
premises.  From  tbat  judgment  Witte  Bros, 
and  G«orge  W.  Witte  appealed,  and  for  the 
purpose  of  staying  the  sale  ordered  by  the 
judgment  of  foredosure  George  W.  Witte 
and  A.  F.  Witte  executed  an  undertaking 
payable  to  the  plaintiff,  one  of  the  conditions 
of  which  was  "that,  if  the  judgment  be  af- 
firmed, they  will  pay  the  value  of  the  use 
and  occupation  of  the  premises  from  the  time 
of  the  appeal  until  the  delivery  of  the  posses- 
sion thereof,  if  delivery  be  adjudged  pursu- 
ant to  the  judgment  herein. "  The  judgment 
appealed  from  having  been  affirmed  by  this 
court,  the  mortgaged  premises  were  sold  on 
the  tirst  Monday  in  June,  1888,  and  upon 
demand  of  the  purchaser  the  possession 
thereof  was  surrendered  by  said  George  W. 
Witte  on  21st  June,  1888.  At  June  term, 
1888,  of  the  circuit  court  an  order  was  passed 
referring  it  to  the  master,  "to  ascertain  and 
report  the  value  of  the  use  and  occupation  of 
t^  OH>rtgaged  premises  above  specified,  sav- 
ing and  reserving  all  question  as  to  the  lia- 
bility of  the  defendants  for  said  use  and  oc- 
cupation."  In  pursuance  of  this  order  the 
master  reported  that  the  value  of  the  use  and 
occupation  from  the  date  of  the  appeal  to  tbe 
21st day  of  Jnne,  1888, was  thesum  of  9180.83. 
On  the  18th  August,  1888,  tlie  plaintiff  gave 
notice  that  at  the  ensuing  term  of  the  court 
an  application  would  be  made  for  an  order 
requiring  the  appellants  herein  to  pay  the 
amount  ascertained  by  tbe  master's  report 
to  be  the  vidue  of  the  use  and  occupa- 
tion of  the  mortgaged  premises  as  above. 
This  motion  was  beard  by  his  honor.  Judge 
Fbaser,  who  rendered  judgment  requiring 
the  said  George  W.  Witte  and  A.  F.  Witte 
to  pay  into  court  "for  the  use  of  the  parties 
entitled  thereto,  and  subject  to  the  order  of 
this  court,"  the  sum  so  ascertained  by  tbe 
master's  report  within  60  days;  "all  ques- 
tions as  to  any  portion  of  the  mortgaged 
premises,  if  there  \m  any,  not  delivered,  and 


in  dispute  between  the  parties,  l>eing  re- 
served." From  this  judgment  both  parties 
appeal, — the  plaintiff,  because  of  error  in  not 
ordering  the  said  sum  of  money  to  be  paid 
to  the  plaintiff  instead  of  into  court;  and 
the  defendants  George  W.  Witte  and  A.  F. 
Witte,  substantially  upon  the  following 
grounds:  (1)  Because  of  error  in  holding 
Chat  tbe  judgment  of  foreclosure  and  sale, 
with  directions  to  the  master  to  execute  a 
deed  of  the  premises  so  sold,  was  equivalent 
to  an  order  to  deliver  possession ;  (2)  Itecause 
of  error  in  holding  that  the  condition  in  the 
undertaking,  as  set  out  above,  applies  in 
cases  of  foreclosure  of  a  mortgage;  (3)  be- 
cause tbe  mortgagor  not  l)eing  liable  for  use 
and  occupation  of  the  mortgaged  premises, 
the  purchaser  from  him,  G^rge  W.  Witte, 
could  not  be  held  so  liable;  (4)  because  of 
error  in  holding  that  tbe  amount  of  the  value 
of  the  use  and  occupation  should  go  as  a 
credit  on  the< mortgage  debt  due  to' tbe  plain- 
tiff. 

First,  as  to  the  plaintiff's  appeal.  It  does 
not  appear  that  when  Judge  Fbaseb  heard 
the  motion  there  was  anytliing  before  him 
to  show  whether  the  proceeds  of  the  sales  of 
the  mortgaged  premises  would  be  sufficient 
or  insufficient  to  pay  the  mortgage,  and  in  the 
argument  for  plaintiff  it  is  conceded  tliat 
the  judge  had  no  such  information.  It  is 
true  that  therB  is  incorporated  in  the  "case" 
a  statement  showing  that  the  proceeds  of  the 
sale,  even  with  the  addition  of  the  value  of 
tbe  use  and  occupation,  are  insufficient  to 
pay  the  mortgage  debt,  but  we  are  not  at 
liberty  to  consider  that  statement.  The  ju- 
risdiction of  this  court  in  a  case  of  this  kind 
is  of  an  appellate  character  only,  and  hence 
we  have  no  right  to  consider  any  facts  which 
were  not  before  the  tribunal  whose  judgment 
we  are  called  upon  to  review.  Tbe  question 
for  us  is  whether  there  was  any  error  in  the 
judgment  rendered  by  the  court  below,  up- 
on the  facts  as  there  presented;  and  not 
whether  additional  facts  presented  here  would 
require  a  different  judgment  from  that  ap- 
pealed from.  This  would  involve  the  exer- 
cise of  original  jurisdiction  on  our  part  wliich 
we  have  no  right  or  disposition  to  exercise. 
Looking  at  the  case,  then,  as  it  was  present- 
ed to  Judge  Fbaseb,  we  do  not  think  he 
committed  any  error  in  ordering  the  money 
paid  into  court  for  the  use  of  the  parties  who 
might  prove  themselves  entitled  to  it,  sub- 
ject to  the  order  of  the  court.  Tbe  manifest 
object  of  tbe  undertaking  required  for  the 
purpose  of  staying  a  sale  pending  an  appeal 
is  to  protect  the  respondent,  as  far  as  practica- 
ble, from  any  damage  which  may  ensue  from 
the  delay  caused  by  the  appeal,  in  enforcing 
his  claim.  If  no  damages  are  shown  to  have 
ensued  from  such  delay,  it  would  seem  clear 
that  the  respondent  would  not  be  entitled  to 
claim  anytliing.  Inasmuch  as  Judge  Fbaser, 
at  the  time  be  rendered  his  judgment,  was 
not  furnished  with  any  information  which 
would  justify  him  in  ordering  this  money 
paid  to  tbe  plaintiff,  he  took  the  only  wise 
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and  proper  course  by  ordering  the  money 
paid  into  court,  subject  to  its  further  order, 
wlien  the  necessary  information  should  be 
furnished  to  enable  the  court  to  make  a  prop- 
er disposition  of  the  money.  If  tlie  proceeds 
of  the  sale  of  the  mortgaged  premises  liad 
proved  sufficient  to  pay  the  plaintiff's  debt  in 
fulli  together  with  all  costs  and  expenses, 
then  clearly  the  plaintiff  would  not  have  been 
entitled  to  any  portion  of  tlie  rents  and  prof- 
its; and  hence,  in  the  absence  of  any  infor- 
mation on  this  point,  there  was  no  error  in 
ordering  the  money  paid  iRto  court,  subject 
to  its  order,  instead  of  to  the  plaintiff.  The 
plaintiff  must  therefore  be  left  to  make  her 
application  to  the  circuit  court,  which  can 
exercise  original  jurisdiction,  for  an  order  to 
pay  her  the  money  in  question,  to  which,  as 
we  shall  presently  show,  we  think  she  is  en- 
titled under  the  facts  as  they  now  appear,  .is 
this  court,  having  no  original  jurisdiction, 
has  no  power  to  make  such  an  order. 

Next,  as  to  the  defendants'  appeal.  It 
seems  to  us  that  the  fundamental  question 
raised  by  this  appeal  is  whether  section  352 
of  the  Code,  under  which  the  undertaking 
here  was  given,  applies  to  cases  for  the  fore- 
closure of  a  mortgage.  While  it  is  true,  as 
the  circuit  judge  says,  that  tlie  language  of 
that  section  is  not  as  clear  aa  it  might  be,  yet 
we  are  entirely  satisBed  that  it  embraces  a 
case  for  the  foreclosureof  a  mortgaj^e  as  well 
as  a  case  in  which  the  judgment  directs,  in 
express  terras,  the  delivery  of  the  possession 
of  property  sued  for  specifically.  The  sec- 
tion reads  as  follows:  "If  the  judgment  ap- 
pealed from  direct  the  sale  or  delivery  of  pos- 
session of  real  property,  the  execution  of  tlie 
same  shall  not  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  sureties,  to  the  effect 
that  during  the  possession  of  such  property 
by  the  appellant  he  will  not  commit,  or  suf- 
fer to  be  committed,  any  waste  thereon,  and 
that,  if  the  judgment  be  affirmed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  pursuant 
to  the  judgment,  not  exceeding  a  sum  to  be 
fixed  by  a  judge  of  the  court  by  which  judg- 
ment was  reudereil,  and  which  shall  be  speci- 
fied in  the  undertaking.  When  the  judg- 
ment is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon 
the  sale,  the  undertaking  shall  also  provide 
for  the  payment  of  such  deficiency."  This 
language  shows  that  the  intention  was  to 
embrace  appeals  from  judgments  of  foreclos- 
nre.  for  that  is  a  judgment  directing  the  sale 
of  real  property,  and  the  language  of  the  sec- 
tion— "if  the  judgment  appealed  from  direct 
the  sale  or  delivery  of  posseosion  of  real 
property"^-pIainly  Indicates  the  intention  to 
embrace  two  classes  of  judgments,  those 
which  direct  a  sale,  as  well  as  those  which 
direct  delivery  of  possession.  Then,  too,  the 
last  sentence  of  the  section  conclusively 
shows,  not  only  that  the  intention  was  to 
embrace  appeals  from  judgments  of  fore- 


closure, but  also  that  the  undertaking  re- 
quired in  such  cases  should  provide,  not  only 
for  the  payment  of  any  deficiency,  but  also 
for  the  use  and  occupation  of  the  mortgaged 
premises  pending  the  appeal,  for  the  lan- 
guage— that  the  undertaking  "shall  also  pro- 
vide," etc. — cannot  be  construed  in  any 
other  way.  The  word  "also,"  as  there  used, 
necessarily  implies  that  the  Intention  was 
that,  in  order  to  procure  a  stay  of  sale  or- 
dered by  a  judgment  of  foreclosure,  pending 
an  appeal  from  such  judgment,  the  appellant 
must,  in  addition  to  his  undertaking  not  to 
commit  or  suffer  waste,  and  to  pay  the  value 
of  the  use  and  occupation,  also  undertake  to 
pay  any  deficiency  arising  from  the  insuffi- 
ciency of  the  proceeds  of  the  sale  of  the  mort- 
g^aged  premises  to  pay  the  mortgage  debt. 
According  to  our  construction  of  this  section 
of  the  Code,  as  derived  from  its  terms,  the 
intention  of  the  legislature  was  that,  with  a 
view  to  protect  the  plaintiff  from  any  dam- 
age by  reason  of  the  delay  caused  by  an  ap- 
peal, in  enforcing  his  judgment  the  appe- 
lant must  enter  into  the  undertaking  there 
]>re3cribed,  as  it  would  not  be  just  to  allow 
him  to  retain  possession  of  the  premises, 
after  the  court  had  adjudged  the  plaintiff's 
right  to  a  sale  thereof,  without  accounting 
for  the  use  thereof  during  the  time  for  which, 
by  an  unsuccessful  appeal,  the  appellant  de- 
layed the  plaintiff  in  enforcing  a  right  found 
to  have  been  properly  adjudged  to  him.  But, 
as  Judge  Fraser  well  says,  it  could  not  have 
been  the  intention  to  give  the  plaintiff,  in 
addition  to  his  mortgage  debt,  the  amount  of 
the  value  of  the  use  and  occupation,  but  only 
that  such  amount  should  go  to  aid  in  paying 
the  mortgage  debt  in  case  the  proceeds  of  the 
sale  of  the  mortgaged  premises  should  prove 
iusufflcient  for  that  purpose.  This,  as  we 
understand  it,  is  what  Judge  Phaser  plainly 
intended  by  saying  that  the  value  of  the  use 
and  occupation  must  go  as  a  credit  on  the 
mortgage  debt;  and,  so  construed,  there  whs 
no  error  in  this  respect.  The  fact  that  in 
the  section  there  is  no  provision  as  to  whom 
the  undertaking  is  to  be  made  payable  to  is 
an  indication  that  the  legislature  did  not  in- 
tend that  the  amount  secured  thereby  should 
be  paid  to  the  plaintiff  or  respondent  at  all 
events,  but  only  in  case  such  payment  should 
be  necessary  to  supply  any  deficiency  in  real- 
izing the  debt,  the  enforcement  of  which 
would  be  delayed  by  the  appeal. 

The  position  taken  by  appellants  that 
they  cannot  be  held  liable  on  the  undertak- 
ing, as  the  judgment  of  foreclosure  is  not  a 
judgment  for  the  delivery  of  possession,  can- 
not be  sustained.  This  position  is  based  up- 
on the  assumption  that  the  section  only  pro- 
vides for  the  payment  of  the  value  of  the  use 
and  occupation  from  the  time  of  the  appeal 
until  delivery  of  possession,  as  directed  by 
the  judgment,  and  hence,  as  the  judgment 
of  foreclosure  in  this  case  does  not  direct  the 
delivery  of  possession,  it  cannot  apply.  But 
such  is  not  the  language  of  the  section.  The 
language  there  usc^  is  "from  the  time  of  Uw 
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appeal  until  the  delivery  of  possession  there- 
of, pursuant  to  the  judgment."  And  it 
seems  to  us  that  when  possession  is  delivered 
to  the  purchaser  at  a  foreclosure  sale  he  ac- 
quires such  possession  in  pursuance  of  the 
judgment  of  foreclosure;  as  much  so  as  if 
put  into  possession  by  a  direct  order  of  the 
court.  Indeed,  the  words,  "from  the  time  of 
the  appeal  until  the  delivery  of  possession," 
are  used  merely  to  designate  the  beginning 
and  ttie  end  of  the  period  for  which  the  ap- 
pellant is  to  be  held  liable  for  use  and  occu- 
pation in  case  the  appeal,  which  alone  has 
enabled  him  to  retain  possession,  shall  be 
dismissed.  Inasmuch  as  the  question  here 
arises  under  a  special  statutory  provision,  we 
do  not  see  how  the  question  as  to  the  right 
of  the  mortgagee  to  the  rents  and  profits  of 
the  mortgaged  premises,  growing  out  of  the 
relation  of  mortgagor  and  mortgagee,  can 
arise,  and  hence  th.it  question  lias  not  been 
considered.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  af- 
firmed, without  prejudice  to  the  right  of  the 
plaintiff  to  move  before  that  court  for  an  or- 
der requiting  the  amount  of  the  value  of  the 
use  and  occupation  as  ascertained  by  the 
master's  report  to  be  paid  to  her. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 


(30  S.  C.  SM) 

Brown  v.  Mc White  et  al. 

(autn-eme  Court  nf  South  Carolina.    Maroh  14, 

1889.) 

Pkobatb  CSotibts — Jurisdiction — Axtmaim 
1.  The  probate  court  has  no  jurisdiotion  to  de- 
termine the  ownership  of  a  promissory  note  eze- 
cated  by  an  intestate  whose  estate  is  before  it  for 
■ettlemeot,  as  between  an  indorsee  who  presents 
it  for  payment  and  the  payee,  who  alleges  the  in- 
dorsement to  have  been  as  collateral  security  for 
a  debt  which  lias  been  paid. 

3.  Wherethe''case,  "on  appeal  from  a  judgment 
affirming  a  decree  of  the  probate  conrt  allowing 
claims  against  an  Intestate's  estate,  does  not  set 
forth  the  facts  proved  upon  which  a  claim  was  al- 
lowed, an  alleged  error  in  refusing  to  give  interest 
thereon  will  not  be  considered. 

Appeal  from  common  pleaa  circuit  court 
of  Marion  county;  Alorich,  Judge. 

The  estate  of  A.  Mc  White,  deceased,  be- 
ing before  the  probate  court  of  Marion  coun- 
ty for  settlement,  on  the  petition  of  Julius 
Brown,  administrator,  M.  Iseman  filed  a 
claim  against  the  estate,  based  on  a  note  ex- 
ecuted by  tlie  said  intestate  to  one  S.  F.  Rich- 
ardson, and  indorsed  by  him  to  said  Iseman. 
John  Wilcox,  Jr.,  administrator,  intervened, 
claiming  the  note  and  its  proceeds,  and  a  de- 
cree was  rendered,  awarding  the  funds  to 
him.  Mrs.  Sarah  Iseman  also  claimed  the 
fund,  and  both  appealed  to  the  circuit  court, 
and  from  its  adverse  decision  they  appeal  to 
this  court. 

W.  W.  Harllee,  for  Mrs.  Iseman.  C.  A. 
Woods,  for  John  Wilcox,  Jr.,  adm'r,  etc. 

McIVER,  J.  Under  proceedings  instituted 
in  the  court  of  probate  by  the  petitioner,  as 
•administrator  of  the  estate  of  A.  Mc  White, 


against  his  heirs  and  distributees,  for  the 
settlement  of  said  estate,  creditors  were 
called  in  to  prove  their  demands.  Among 
the  claims  proved  was  one  presented  by  M. 
Iseman,  based  on  a  note  under  seal,  bearing 
date  15th  February,  1859,  for  $500,  drawn 
by  said  intestate,  A.  Mc  White,  and  payable 
to  one  S.  F.  Richardson  or  order,  one  day 
after  the  date  thereof.  After  two  credits  in- 
dorsed upon  this  note,  the  last  of  which  bears 
date  8th  of  March,  1866,  both  purporting  to 
be  signed  by  S.  F.  Richardson,  the  following 
language  is  found  indorsed  on  the  note,  t^ 
wit:  "Pay  to  M.  Iseman.  [Signed]  8.  F. 
Richardson."  Exactly  when  this  claim 
was  proved,  does  not  distinctly  appear,  but  as 
the  affidavit  required  for  proof  of  claims  ap- 
pears to  have  been  made  by  M.  Iseman  on 
the  23d  of  December,  1870,  we  presume  the 
claim  was  proved  about  that  time.  It  seems 
that  some  time  afterwards  this  claim  was 
transferred  by  M.  Iseman  to  his  wife,  Mrs. 
Sarah  Iseman,  but  when  or  how  this  trans- 
fer was  made,  does  not  appear,  and  under  the 
view  which  we  take  of  the  case  it  is  not  im- 
portant. The  real  estate  of  the  intestate 
having  been  sold,  and  the  proceeds  realized, 
as  we  infer  from  the  statement  made  in  the 
"case"  that  the  dividend  due  on  the  claim 
above  mentioned  had  been  ascertained  to  be 
something  over  $300,  John  Wilcox,  Jr.,  as 
administrator  of  the  estate  of  S.  F.  Richard- 
son, served  a  notice  on  the  judge  of  probate 
that  the  note  above  mentioned  ha<d  been 
transferred  to  M.  Iseman  only  as  collateral 
security  for  the  payment  of  a  small  account, 
amounting  to  $17,  and  that  the  balance  re- 
alized on  said  note,  after  paying  said  account, 
should  be  paid  over  to  him  as  the  adminis- 
trator of  the  estate  of  said  S.  F.  Richardson, 
and  notifying  him  not  to  pay  out  any  money 
in  his  hands  applicable  to  said  note  "until  a 
hearing  and  adjudication  of  the  rights  of  the 
parties  claiming  the  said  funds."  The  judge 
of  probate  proceeded  to  the  hearing  and  de- 
termination of  this  controversy  as  to  the 
ownership  of  the  said  claim,  and  on  the  3d 
July,  1888.  rendered  his  decree,  by  which  he 
held  substantially  that  the  note  had  been 
transferred  to  Iseman  only  as  collateral  se- 
curity for  certain  advances  made  by  Iseman 
to  Richardson,  which,  as  ascertained  by  the 
decree,  amounted  to  $47,  which  amount,  with 
interest,  Iseman  was  entitled  to  receive.  The 
judge  of  probate  also  says  in  his  decree: 
"Iseman  is  entitled  to  $18,  paid  Johnson, 
the  surveyor."  What  this  has  to  do  with 
the  question  as  to  the  ownership  of  the  note 
we  are  at  a  loss  to  conceive,  as  we  find  no 
reference  to  this  matter  in  the  testimony,  or 
anywhere  else  in  the  "case." 

From  this  decree  lioth  Mrs.  Sarah  Iseman 
and  John  Wilcox,  Jr..  as  administrator  of 
S.  F.  Richardson,  appealed  to  the  circuit 
court,  and  botli  appe<ils  having  been  dis- 
missed by  that  court,  the  said  parties  both 
appciil  to  this  court  upon  the  grounds  set  out 
in  the  record,  which  need  not,  under  the 
view  which  we  take  of  the  case,  be  specific- , 
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allystated  here;  tor  we  do  not  think  that  the 
judge  of  probate  h<id  any  jurisdiction  of  the 
controversy  as  to  the  ownership  of  Ibe  note. 
For  this  reason,  without  going  into  the 
merits  of  the  controversy,  wldch  it  is  not 
competent  for  us  to  do  under  this  appeal,  we 
are  of  opinion  that  the  decree  of  the  judge  of 
probate,  in  so  far  as  it  purports  to  adjudicate 
the  controversy  as  to  the  ownership  of  the 
note,  should  be  set  aside,  without  prejudice 
to  the  right  of  either  or  both  of  the  said  paF- 
ties  to  proceed  as  tbey  may  be  advised  to 
have   their  conflicting  claims  to  the  note 

groperly  adjudicated.  The  court  of  probate 
I  a  court  of  limited  jurisdiction,  marked 
out  and  defined  by  the  constitution,  and  we 
think  it  clear  that  this  controversy  as  to  the 
ownership  of  the  note  in  question  does  not 
fall  within  the  limits  there  prescribed.  There 
can  be  no  doubt  that  when  Richardson  in- 
dorsed  npon  tlie  note  the  words  "  Pay  to  M. 
Iseman,"  and  delivered  it  to  Iseman,  the 
legal  title  to  the  note,  as  well  as  the  money 
secured  thereby,  passed  to  Iseman,  (Tryon 
T.  DeHay,  7  Rich.  Law,  12;)  for  according  to 
that  case  such  would  be  the  effect  even  of  an 
indorsement  in  blank  on  a  note  under  seal. 
While  there  has  been  considerable  conflict  of 
opinion,  and  even  of  decision,  as  to  whether 
such  an  indorsement  on  a  bond  or  sealed 
note  fixes  any  liability  on  the  person  making 
■ucb  indorsement,  as  may  be  seen  by  refer- 
ence to  the  following  cases:  Bay  v.  Freazer, 
1  Bay,  66;  Parker  v.  Kennedy.  Id.  898; 
Walker  v.  Scott,  2  Nott  &  McC.  286;  liooth 
T.  June,  reported  in  a  note  to  lAtnneau  v. 
Ervin,  12  Rich.  Law.  82, — ^yet  none  of  these 
cases  question  the  doctrine  that  such  an  in- 
dorsement operates  as  an  assignment  of  the 
bond  or  sealed  note.  If,  then,  the  effect  of 
the  indorsement  was  to  transfer  the  legal 
title  in  the  note  to  Iseman,  he,  certainly,  as 
the  legal  owner  and  holder  thereof,  had  a 
right  to  prove  the  same  against  the  estate  of 
tlm  maker  of  the  note,  and  to  receive  any 
dividend  which  might  be  due  thereon,  unless 
prevented  by  some  proper  proceeding,  insti- 
tuted in  a  tribunal  having  jurisdiction  of  the 
controversy  between  him,  or  his  assignee  and 
tlie  person  claiming  to  be  the  real  owner. 
Conceding,  for  the  purposes  of  this  discus- 
sion, that  the  note  was  transferred  to  Iseman, 
not  absolutely,  but  only  as  collateral  security 
for  the  payinent  of  the  account  uf  ^17,  this 
would  only  give  to  Wilcox  as  administrator 
of  Richardson  a  right  of  action  against  Ise- 
man to  account  for  the  proceeds  of  the  note 
after  reimbursing  himself  the  amount  of  the 
account  which  the  note  was  transferred  to 
secure,  or,  at  most,  to  demand  a  retransfer 
of  the  note  upon  payment  or  tender  of  the 
amount  wliich  it  was  intended  to  secure. 
Of  such  an  action  the  court  of  probate  clear- 
ly could  not  take  jurisdiction. 

As  to  so  much  of  Mrs.  Iseman's  appeal  as 
alleges  error  in  not  allowing  interest  on  the 
918  paid  the  surveyor,  we  are  unable  to 
find  anything  which  would  warrant  us  in 
saying   ttiat    the   decree    of  the    judge    of' 


probate  was  erroneous  in  this  respect.  There 
is  not  a  word  said  about  this  matter  in 
the  "case,"  except  the  language  which  we 
have  quoted  above  from  the  decree  of  the 
judge  of  probate,  and  nothing  that  there  ap- 
pears warrants  us  in  holding  that  there  was 
error  in  not  allowing  interest  on  that  sum 
of  money.  It  is  true  that  in  one  of  the 
grounds  of  appeal  it  is  stated  that  this  money 
was  advanced  by  Iseman  under  some  under- 
standing or  agreement  that  it  was  to  t>e  re- 
funded to  him  when  the  proceeds  of  the  sales 
of  the  land  were  realized,  but,  as  we  Iiave 
often  Iiad  occasion  to  say,  this  court  has  no 
authority  to  consider  any  fact  which  does  not 
appear  in  the  "case,"  as  prepared  for  argu- 
ment here,  but  appears  only  in  the  exceptions 
or  grounds  of  appeal.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit 
court,  in  so  far  as  it  affirms  so  ranch  of  the 
decree  of  the  judge  of  probate  as  purports  to 
adjudicate  the  controversy  between  John 
Wilcox,  Jr.,  as  administrator  of  Mrs.  Siirah 
Iseman,  as  to  the  note  above  mentioned,  be 
reversed,  for  want  of  jurisdiction  in  the 
court  of  probate  to  adjudicate  such  contro- 
versy, without  prejudice  to  the  right  of 
either  party  to  institute  such  proceedings  as 
they  may  be  advised  are  proper  for  the  adju- 
dication of  such  controversy,  but  in  so  far  as 
it  aflirms  that  portion  of  the  decree  of  the 
judge  of  probate  which  adjudges  the  right  of 
Iseman  to  payment  of  the  $18,  it  be  afllrmed. 

SiUFSON,  G.  J.,  and  McOowan,  J.,  concur. 


Powell  et  dl.  v. 


(82  Ga.  1) 

Eellt  et  ai. 


(Supreme  Court  of  tfeoryla.    Uaroh  1, 1889.) 

ASSIONMBST  VOB  BbNBFIT  O*  CBBDITORS. 

1.  A  debtor  conveyed  Ms  stock  of  goods,  accounta. 
etc,  to  his  creditor  by  an  absolute  olll  oi  sale,  con- 
taining no  reservations  or  words  of  trust,  nor  was 
there  any  trust  or  secret  reservation  in  fact.  The 
creditor  accepted  the  property  in  satisfaction  of 
his  debt,  which  was  leas  than  Its  value,  but  he  also 
absolntely  assumed  and  agreed  to  pay  certain 
other  orealtors'  claims,  the  whole  amount  exceed- 
ing the  value  of  the  stock  and  other  property  in- 
doded  In  the  conveyance.  Held  a  valid  sale,  and 
not  an  assignment 

8.  Code  Oa.  |  1958,  provides  that  "a  debtor  may 
prefer  one  creditor  to  another,  and  to  that  end  he 
may,  bona  fide,  give  a  lien  by  mortgage  or  other 
legal  means,  or  he  may  transfer  negotia)>le  papers 
as  oollateral  security,  the  surplus  in  such  cases 
not  being  reserved  for  his  own  benefit,  or  OUU  of 
amy  oOier  favored  oredUor,  to  the  exclusion  of 
other  creditors."  By  act  Oa.  Feb.  28, 1866,  whUe 
the  above  section  was  in  force,  it  was  provided 
that  a  debtor  might  prefer  one  creditor  to  another, 
and  no  psrtioular  manner  or  form  was  preaoribed 
for  giving  snob  preference.  Meld,  that  the  latter 
act  impliedly  repealed  that  portion  of  section  1953 
printed  above  in  Italics,  and  it  should  have  been 
stricken  oat  when  the  Code  was  revised. 

Error  from  superior  court,  Walton  county; 
HuTCHiNS,  Judge. 

Powell,  Brother  &  Co.,  by  tlieir  petition, 
alleged  that  tbey  were  creditors  of  Kelly 
Brothers  &  Porter,  and  that  Kelly  Brothers  & 
Porter,  a  mercantile  firm,  were  possessed  of  as- 
sets of  the  value  of  about  $100, OOU,  and  about 
December    14,  1888,  being  insolvent,  said 
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Kelly  Brothers  &  Porter  made  a  pretended 
sale  of  all  their  assets  to  one  S.  M.  Whitney, 
and  this  sale  was  made  to  defraud  their  cred- 
iters.  No  inventory  of  assets  or  list  of  cred- 
itors was  attached  to  the  conveyance,  bat  it 
was  claimed  that  the  consideration  to  the 
conveyance  was  an  indebtedness  by  them  to 
Whitney,  and  an  assumption  by  Whitney  of 
debts  due  by  Kelly  Brothers  &  Porter  to  cer- 
tain other  creditors,  many  creditors  being 
excluded  by  this  conveyance:  that  it  was  un- 
derstood between  the  parties  that  if  there 
should  be  an  excess  after  the  debts  thereby 
intended  to  be  secured  were  paid,  Kelly 
Brottiers  and  Porter  should  have  the  benefit 
of  it;  that  Whitney  knew,  or  had  reasonable 
grounds  to  saspect,  a  fraudulent  design  of 
Kelly  Brothers  &  Porter;  that  Whitney  has 
taken  charge  of  the  stock  and  other  assets, 
and  is  proceeding  to  dispose  of  them.  It  was 
also  alleged  that  the  so-called  bill  of  sale  was 
really  an  assignment,  its  nominal  considera- 
tion being  much  less  than  the  amount  of  the 
assets  covered  by  it;  that  the  indebtedness  to 
Whitney,  and  the  indebtedness  assumed  by 
bim,  were  not  incurred  for  any  of  the  stock 
of  goods  conveyed,  or  for  any  goods  of  which 
the  notes  and  accounts  conveyed  were  the 
proceeds;  that  there  was  great  secrecy  in  the 
execution  of  the  pretended  bill  of  sale.  It  is 
farther  charged  that  oomplHinants  were  in- 
duced to  extend  credit  to  Kelly  Brothers  & 
Porter  by  representations  made  by  the  latter 
that  they  were  perfectly  solvent,  etc.  A  large 
number  of  other  creditors  of  Kelly  Brothers 
&  Porter  were  made  parties  complainant  to 
the  bill. 

The  defendants  demurred  on  the  follow- 
ing grounds:  (1)  No  equity  in  the  bill.  (2) 
Complainants  nave  no  lien.  (3)  Ck>mplain- 
anta  have  a  remedy  at  common  law.  Kelly 
Brothers  &  Porter  answered  the  bill  and,  so 
far  as  material,  their  answer  was,  in  sub- 
stance, as  follows:  Their  stock  of  goods, 
notes,  accounts,  etc.,  while  nominally  of  large 
value,  were  not  really  worth  more  than  $40,- 
000.  They  could  not  carry  on  their  business, 
and  on  December  15,  1888,  sold  said  stock, 
notra,  etc..  to  Whitney  for  #55,151.92;  "the 
three  Kdlys"  conveying.  In  addition  to  the 
goods,  notes,  etc.,  certain  lands  and  mules 
worth  $7,000  to  98,000.  The  consideration 
of  the  conveyance  was  a  certain  debt  due  to 
Whitney  amounting  to  $28,000  or  $34,000, 
and  the  assumption  by  Whitney  of  other 
debts,  making  up  the  $55,000  mentioned. 
The  sale  was  fair,  absolute,  without  reserva- 
tioo  of  any  kind,  and  with  no  intention  to 
defraud.  It  was  not  an  assignment,  nor  in- 
tended as  such,  but  was  a  sale  of  part  of  the 
assets  of  the  firm.  Other  assets  were  sold 
and  conveyed  on  the  same  day  to  other  par- 
ties to  whom  the  firm  was  indebted.  There 
was  no  understanding  that  the  defendants 
were  to  have  the  benefit  of  any  excess,  or 
that  Whitney  should  take  the  assets  and  pay 
the  surplus  to  certain  favored  creditors.  At- 
tached as  an  exhibit  to  the  answer  is  a  copy 
of  the  conveyance  in  question.    The  convey- 


ance is  of  an  the  stock  of  goods,  etc.,  notes, 
mortgages,  etc.,  of  Kelly  Brothers  &  Porter. 
The  consideration  named  is  $55,151.92,  paid 
by  Whitney  as  follows:  "$34,198  is  due  to 
bim  for  money  advanced  to  us,  and  which  ia 
hereby  settled;  and  the  said  Whitney  has 
agreed,  and  hereby  obligates  himself,  to  pay, 
and  now  assumes  the  payment  of,  the  follow- 
ing open  cotton  bills  due  by  us  to  the  parties 
named  therein,  and  in  the  amounts  opposite 
their  names  which  appear  in  the  list  marked 
♦Exhibit  A,'"  etc.,  "and  also  the  following 
amounts  due  to  the  parties  named;"  and 
then  follows  a  list  of  names  of  certain  parties, 
with  amounts  due  them.  Included  in  this 
list  is  a  debt  to  Mrs.  W.  A.  Kelly  for  $22.20, 
and  a  debt  due  to  John  T.  Olenn,  "his  fees 
of  $2,000,  which  is  due  ))y  us  to  him."  The 
instrument  proceeds:  "In  the  amount  of 
$34,198  due  to  said  Whitney  by  us  is  included 
the  following  debts,  [then  naming  the  in- 
debtedness to  four  ditlerent  firms,  amount- 
ing to  $2,300,]  which  the  said  Whitney 
agrees  to  pay,  and  has  assumed  the  payment 
of;  and  the  said  Whitney  also  assumes  and 
obligates  himself  to  pay  to  the  employes  in 
our  service  the  amounts  which  may  be  due 
to  Ihem,  not  exceeding  $2,701.58;"  also  a 
certain  other  debt  of  $2,000.  "  The  intention 
of  the  contract  is  that  the  said  W.  A.  Kelly 
Brothers  &  Porter  sell  and  transfer  to  the 
said  S.  M.  Whitney  the  property  above  de- 
scribed, in  consideration  that  the  debt  due 
by  them  to  said  Whitney  is  settled,  and  that 
said  Whitney  pays  the  debts  due  by  them  as 
described  in  the  contract.  The  property 
hereby  transferred  and  conveyed  not  being 
sufficient  in  amount,  W.  A.  Kelly  and  broth- 
er, and  the  partners  composing  that  firm, 
[mentioning  them]  have  conve^d  to  said  S. 
M.  Whitney  certain  lands  in  other  countiea 
to  make  a  sufficient  consideration."  The  in- 
strument bears  date  December  15,  1888,  and 
is  signed  by  Kelly  Brothers  &  Porter,  and  by 
the  members  of  that  firm  individually,  by 
the  members  of  the  firm  of  W.  A.  Kelly 
Brothers  individually,  and  by  S.  M.  Whit- 
ney. Attached  to  it  is  an  exhibit  of  the  cot- 
ton bills,  and  in  the  list  appears  the  name  of 
Josiah  Blassingame.  for  $86.58,  and  "Blank. 
$42.50." 

Whitney  answered  the  bill  as  follows: 
That  the  indebtedness  of  Kelly  Brothers  & 
Porter  to  him  was  for  advances  made  by 
bim  as  cotton  factor.  They  were  unable  to 
pay  him  the  money,  and  proposed  to  sell 
him  their  stock  of  goods,  notes,  accounts, 
etc.,  in  payment,  if  he  would  furnish  them 
money  to  pay  certain  other  of  their  creditors. 
He  agreed  to  take  the  property  in  payment, 
and  to  assume  paymeht  of  debts  specified  in 
tlie  written  contract,  if  they  would  sell  him 
said  stock,  notes,  etc.,  and,  in  addition,  cer- 
tain lands  and  mules  in  Jasper  county.  The 
sale  was  al>soUite,  unconditional,  and  in  good 
faith,  and  he  fears  that  he  will  lose  $5,000 
thereby.  He  has  already  paid  about  $4,000 
on  the  debts  he  assumed.  He  cannot  realize 
over  $38,000  from  the  stock,  notes,  etc..  and 
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not  over  SS.OOO  or  89,000  from  the  lands  and 
personalty  in  Jasper  county,  while  he  has  as- 
sumed the  payment  of  over  825,000  besides 
his  own  debt.  The  sale  was  not  an  assign- 
ment, nor  intended  as  such;  was  not  made 
to  defraud.  There  was  no  understanding 
that  any  excess  should  be  for  the  benefit  <mC 
Kelly  Brothers  &  Porter,  or  either  of  them, 
or  that  any  surplus  should  be  reserved  for 
certain  favored  creditors,  as  charged.  The 
sale  was  absolute,  and  no  surplus  was  men- 
tioned or  thought  of.  Kelly  Brothers  &  Por- 
ter did  not  convey  all  their  assets  to  respond- 
ent. They  paid  on  that  day,  and  since, 
other  creditors,  with  assets  ndth  which  re- 
spondent had  no  connection,  etc.  On  the 
hearing  for  preliminary  injunction  the  testi- 
mony, so  far  as  material,  was  as  follows: 
The  complainante  put  in  evidence  an  affi- 
davit to  the  effect  that  since  the  conveyance 
Josiah  Blassingame  had  stated  that  before 
Kelly  Brothers  &  Porter  made  their  sale  to 
Whitney  they  paid  him  (Blassingame)  all 
they  owed  him.  Also  that  the  Mrs.  W.  A. 
KeUy  named  in  tiie  conveyance  was  the  wife 
of  W.  A.  Kelly,  one  of  the  firm  of  Kelly 
Brothers  &  Porter.  That  she  is  dead,  leav- 
ing her  husband  as  sole  heir.  Also,  that 
since  the  sale  to  Whitney,  W.  A.  Kelly  had 
stated  that  the  stock  of  goods  transferred 
was  worth  from  830,000  lo  8B5,000,  and  the 
notes  and  accounts  from  855,000  to  860,000, 
and,  in  addition,  he  and  hi.s  brothers  bad 
conveyed  to  Whitney  some  of  their  real  es- 
tate. That  they  owed  Whitney  about  830,- 
000,  and  he  has  assumed  the  payment  of 
about  as  much  more.  That  the  sale  was  ab- 
solute, but  that  all  Whitney  wanled  was  bis 
money;  and  that  Whitney  had  gotten  all  of 
the  assets  of  Kelly  Brothers  &  Porter  as  a 
Mrm  and  as  individuals.  The  complainants 
also  introduced  a  letter  received  by  H.  C. 
Leonard,  the  manager  of  the  Bradstieet 
agency  in  Atlanta,  between  the  21st  and  25th 
of  November,  1888.  The  letter  was  from 
Kelly  Brothers  &  Porter,  per  W.  A.  Kelly, 
and,  so  far  as  material,  was  a  statement  in 
a  general  way  tiiat  said  firm  was  worth 
$85,000  above  all  liabilities.  The  defendants 
read  in  evidence  their  answers,  with  the  ex- 
hibits attached,  together  with  various  affida- 
vits, which  may  be  generally  stated  as  tend- 
ing to  show  the  following:  That  the  sale  in 
question  was  not  a  secret  one;  that  the  en- 
ure contract  was  put  in  writing;  that  it  was 
not  made  for  delaying,  hindering,  or  de- 
frauding creditors;  that  there  was  no  reser- 
vation as  to  excess  or  surplus;  and  that  the 
value  of  the  property  conveyed  is  less  than 
the  amount  of  indebtedness  to  Whitney,  and 
the  indebtedness  assumed  by  Whitney.  The 
defendants  also  introduced  a  list  of  the  realty 
and  personalty  in  Jasper  county  conveyed  by 
W.  A.  Kelly  &  Brothers  to  Whitney,  and  af- 
fidavits showing  that  this  last-named  prop- 
erty was  worth  but  little  over  89,000.  The 
defendants  also  introduced  the  affidavit  of 
W.  A.  Kelly  to  the  effect  that  his  wife  had 
deposited  about  832  with  KeUy  Brothers  & 


Porter  about  November  15.  1888,  and  died 
November  28,  1888,  and  when  she  died  she 
was  indebted  in  an  amount  largely  more  than 
the  property  she  left;  that  her  name  had 
been  left  by  oversight  on  the  list;  as  it  was 
not  the  intention  to  make  her  esUte  one  of 
the  creditors  whose  debts  were  assumed  by 
Whitney. 

The  judge  rendered  the  following  decision: 
"Being  of  the  opinion  that  the  transaction 
between  defendants  W.  A.  KeUy  Brothers  & 
Porter  and  S.  M.  Whitney  was  an  absolate 
sale,  and  not  an  assignment,  in  the  sense 
claimed  by  the  petitioners,  and  there  being 
no  sufficient  cause  shown  why  the  extraordi- 
nary remedies  prayed  for  should  be  granted, 
the  injunction  and  appointment  of  a  receiver 
are  refused,"  etc.  Plaintiffs  excepted,  and 
assigned  error  as  follows:  (1)  In  ruling  that 
the  transaction  was  an  absolute  sale,  and  not 
an  assignment.  (2.  S)  In  holding  that  there 
was  no  sufficient  cause  for  injnuction  and 
receiver,  (4)  Petitioners  say  that  the  court 
should  have  held  that  the  transaction  was  an 
assignment,  and  was  void  for  lack  of  inven- 
tories and  schedules;  that  it  was  fraudulent 
and  void  because  the  names  of  Blassingame 
and  Mrs.  Kelly  were  included  in  the  instru- 
ment of  conveyance;  that  it  was  void  be- 
cause made  to  delay  creditors;  that  it  was 
void  because  made  by  debtors  insolvent  at 
the  time,  and  reserved  a  benefit  to  one  W. 
A.  Kelly  of  the  firm ;  and  that  it  was  void  be- 
cause it  reserved  a  benefit  for  favored  cred- 
itors to  the  exclusion  of  other  creditors. 

OandUt,  Thomson  (£  Candler,  B.  8. 
Walker,  and  John  L.  Hopkins,  for  plaintilb 
in  error.  John  T.  Glenn  and  B.  D.  MeDan- 
id,  for  defendants  in  error. 

Simmons,  J.  1.  We  have  carefully  read 
the  pleadings  and  affidavits  in  this  case,  and 
in  our  opinion  there  was  no  error  in  the  court 
below  in  refusing  the  injunction,  and  the  ap- 
pointment of  a  receiver  as  prayed  for,  nor 
was  there  any  error,  nnder  the  facts  as  dis- 
closed by  this  record,  in  holding  that  the  tran- 
saction between  these  parties  was  a  sale  and 
not  an  assignment.  The  paper,  on  its  face, 
is  an  absolute  bill  of  sale.  It  sells  and  trans- 
fers to  Whitney  the  whole  stock  of  goods, 
mortgages,  notes,  accounts,  etc,  in  payment 
of  a  pre-existing  debt  which  Kelly  Brothers  & 
Porter  owed  to  Whitney;  and  Whitney  agrees 
therein  that  the  indebtedness  which  he  holds 
against  said  firm  shall  be  settled  in  consider- 
ation of  said  sale  to  him  of  said  goods.  He 
also  obligates  himself  to  pay  certain  other 
preferred  creditors  mentioned  in  said  bill  of 
sale.  The  obligation  assumed  by  Whitney 
is  not  to  pay  these  otlier  preferred  creditors 
out  of  the  proceeds  of  the  goods,  but  he  as- 
sumes the  debts,  and  obligates  himself  abeo- 
lutely  to  pay  them,  whether  the  proceeds  of 
the  sale  of  the  goods  are  sufficient  or  not. 
Under  this  obligation,  if  the  goods  were  de- 
stroyed, Whitney  would  still  be  bound  to  pay 
these  debts.  So  far  as  we  can  discover  from 
the  bill  of  sale  and  the  facts  disclosed  by  this 
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record,  this  seems  to  have  been  a  bona  fide 
transaction  between  these  parties, — a  trans- 
action which  does  not  violate  any  law  in  this 
state,  but  which  the  law  expressly  sanctions. 
— that  is,  that  a  debtor  may  prefer  certain 
creditors  to  others.  So  far  as  we  can  dis- 
cover from  the  facts  in  the  record,  there  is  no 
trust  reserved  in  this  bill  of  sale,  either  ex- 
pressly, impliedly.orsecretly,  to  Kelly  Broth- 
ers &  Porter,  or  to  any  one  of  thera.  While 
the  form  and  words  of  an  assignment  and 
bill  of  sale  are  generally  the  same,  the  ele- 
ment of  trust,  either  express,  implied,  or  se- 
cret, distinguishes  an  assignment  from  a 
sale.  Burrill,  in  his  work  on  Assignments, 
(page  9,)  says:  "An  important  distinction 
between  the  two  modes  of  transfer  arises  out 
of  the  character  of  a  trust,  which  belongs  to 
an  assignment.  A  sale,  in  cases  free  from 
fraud,  is,  on  delivery  of  the  thing  sold,  and 
receipt  of  the  consideration,  a  complete  trans- 
action, passing  absolutely  and  irrevocably  all 
the  seller's  interest  in  the  subject  of  it,  with- 
out reversion  or  return  under  any  circum- 
stances. An  assignment  is  likewise  an  ab- 
solute conveyance  by  which  both  the  legal 
and  equitable  estate  is  divested  out  of  the 
grantor,  but  the  title  vested  in  the  assignee 
to  subject  to  the  uses  and  trusts  in  favor  of 
the  creditors,  and  upon  their  satisfaction  a 
trust  results  in  favor  of  the  assignor  in  the 
residue  of  the  unappropriated  property  or  its 
proceeds.  A  transfer  of  specific  property  to 
a  creditor  in  discharge  of  a  pre-existing  debt 
is,  in  effect,  a  sale.  An  assignment  of  itself 
does  not  satisfy  the  claims  of  the  creditors  to 
any  extent,  but  provides  a  method  for  raising 
the  means  with  which  to  pay  them.  Sales 
are  often  subject  to  covenants  on  the  part  of 
buyer  and  seller  from  which  assignments  are 
free.  An  assignee  is  not  liable  to  the  pay- 
ment of  incumbrances  to  the  same  extent  as 
a  purchaser." 

This  being  the  law,  and  the  facts  in  the 
record  showing  that  this  was  a  honaftde  sale 
between  the  parties,  and  that  there  was  no 
trust,  either  spoken  or  secret,  reserved  to  the 
grantors,  or  to  any  one  for  them,  the  court 
did  not  err  in  holding  that  it  was  a  sale  and 
not  an  assignment.  Watkins  v.  Pope,  38 
6a.  514;  Johnson  v.  McGrew,  11  Iowa,  151; 
Anderson  v.  Smith,  5  Blackf .  395.  The  case 
of  Coggins  V.  Stephens,  73  Ga.  414.  relied 
upon  by  counsel  for  the  plaintiff  in  error, 
was  a  case  in  which  the  facta  were  very  dif- 
ferent from  the  facts  in  this  case.  The  en- 
tire stock  of  goods  and  other  property  in  that 
case  greatly  exceeded  in  value  the  consider- 
ation named  in  the  deed,  and  there  was  evi- 
dence enough  in  that  case  to  authorize  a  jury 
to  find  that  there  was  a  secret  trust.  In  this 
case  the  trust  element  is  lacking,  and  the 
evidence  shows  that  the  property  sold  is  of 
much  less  value  than  the  debt  of  Whitney 
and  those  which  he  has  assumed. 

2.  But  it  was  argued  by  counsel  for  the 
plaintiff  in  error  that,  whether  this  was  a  sale 
or  an  assignment,  it  is  still  void,  under  ttie 
last  clause  of  section  1953  of  the  Code.   That 


section  is  as  follows:  "A  debtor  may  prefer 
one  creditor  to  another,  and  to  that  end  he 
may,  bona  fide,  give  a  lien  by  mortgage  or 
other  legal  means,  or  he  may  sell  in  payment 
of  the  debt,  or  be  may  transfer  negotiable 
papers  as  collateral  security,  the  surplus  in 
such  cases  not  being  reserved  for  his  own 
benefit,  or  tliat  of  any  other  favored  creditor, 
to  the  exclusion  of  other  creditors."  It  is 
argued  that  the  facts  of  this  case  show  that 
there  will  be  a  surplus  left  after  the  payment 
of  Whitney's  debt,  and  that  this  bill  of  sale 
reserves  that  surplus  for  other  favored  credit- 
ors than  Whitney,  and  to  the  exclusion  of 
these  complainants,  and  that,  therefore,  un- 
der the  latter  part  of  this  section,  said  sale  to 
Whitney  is  void.  If  these  words,  "orthatof 
any  other  favored  creditor. "  are  still  of  force 
as  the  law  of  this  state,  it  would  seem  that 
this  point  is  well  taken.  This  part  of  the 
section  at  first  gave  us  some  trouble,  but 
after  a  careful  examination  thereof,  and  an 
investigation  as  to  how  these  words  origi- 
nated, or  became  incorporated  in  the  Code,  we 
have  come  to  the  conclusion  that  they  were 
repealed  by  the  act  of  23d  February,  1866, 
(Acts  1866,  p.  20. )  Prior  to  the  act  of  1866, 
the  policy  of  this  state,  as  shown  by  the  act 
of  1818,  was  that  a  debtor  should  not  prefer 
one  creditor  to  another,  but  there  was  a  pro- 
viso to  that  act  that  a  debtor  might  extin- 
guish his  debt  to  a  creditor  by  a  bona  fide 
sale  of  property  for  that  purpose,  not  reserv- 
ing any  part  thereof  in  trust  for  himself  or 
any  one  else.  Under  this  provision,  this 
court  made  several  decisions,  notably  in  the 
case  of  Eastman  v.  McAlpin,  1  Ga.  157,  and 
some  others  on  the  same  line,  where  a  debtor 
was  allowed  to  sell  his  property  to  a  creditor, 
and  prefer  other  creditors  as  to  the  surplus. 
Other  decisions  were  made  somewhat  in  con- 
flict with  these.  To  the  codiflers  the  former 
of  these  decisions  doubtless  seemed  to  be  in- 
consistent with  the  act  of  1818,  because  they 
allowed  a  preference  of  creditors  in  the  dis- 
posal of  the  surplus.  In  order  to  harmonize 
these  decisions,  and  make  the  policy  of  the 
law  consistent  with  the  plain  provisions  of 
the  act  of  1818,  we  think  the  codifiers  added 
the  words  above  quoted,  which  made  the 
whole  scheme  and  policy  of  the  act  of  1818 
consistent;  so  that,  while  a  debtor  could  still 
make  a  honaftde  sale  of  his  property  to  pay 
a  debt,  he  could  not,  under  these  words,  pre- 
fer one  creditor  to  another  by  directing  a  sur- 
plus to  be  paid  to  the  preferred  creditor. 

The  law  thus  stood  from  the  time  of  the 
adoption  of  the  Ckxle  to  1866,  when  the  legis- 
lature thought  proper  to  change  the  policy  of 
the  state  in  regard  to  the  preference  of  cred- 
itors by  a  debtor,  and  they  passed  the  act  of 
that  year  in  which  they  allowed  a  debtor  to 
prefer  one  creditor  to  another.  That  act,  in 
our  opinion,  repealed  by  implication  the  lat- 
ter part  of  section  1953,  and  those  words 
should  have  been  stricken  from  the  section 
when  the  Code  was  subsequently  revised. 
See  End.  Interp.  St.  §  195  et  seq.  These 
words  are  in  direct  conflict  with  the  policy  of 
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the  act  of  1866.  That  act,  as  said  before,  al- 
lows a  debtor  to  prefer  one  creditor  to  an- 
other, and  we  do  not  see  any  reason  now  why 
a  debtor  may  not  sell  his  property  bonaflde 
to  pay  a  debt,  and  devote  the  surplus,  if  there 
is  any,  to  a  particular  creditor  or  creditors  in 
preference  to  other  creditors.  The  act  does 
not  prescribe  any  particular  manner  or  form 
In  which  a  debtor  may  prefer  one  creditor  to 
another.  In  our  opinion,  he  may  do  it  by  an 
assignment  of  all  his  property  to  one  creditor, 
or  a  class  of  creditors,  or  he  may  do  it  by  sell- 
ing his  property  bonaflde  to  one  creditor  in 
payment  of  his  debt,  and  devoting  the  sur- 
plus to  the  payment  of  preferred  creditors. 

It  is  argued,  however,  that  to  allow  sales 
of  the  kind  now  under  consideration  to  stand 
would  be  a  virtual  repeal  of  the  policy  of  the 
legislature  in  regard  to  assignments ;  that  the 
policy  requires  the  assignor  to  attach  to  the 
assignment  a  list  of  creditors,  and  the  amount 
of  indebtedness,  and  declares  tliat  unless  this 
is  done  the  assif^nment  shall  be  void.  This 
court  has  been  very  strict  in  the  enforcement 
of  these  statutes  in  regard  to  assignments 
proper,  because  it  seemed  to  be  the  policy  of 
the  legislature  to  require  of  the  assignor  a 
clean  showing  as  to  all  of  his  property,  bis 
debts,  and  his  creditors'.  This  was  required, 
as  we  have  decided,  for  the  beneBt  and  pro- 
tection of  tlie  creditors.  These  acts,  as  will 
be  seen  by  a  reference  thereto,  apply  only  to 
assignments,  and  do  not  apply  to  sales,  es- 
pecially sales  like  the  one  under  considera- 
tion; the  facts  in  this  record  showing  that 
Kelly  Brothers  &  Porter  did  not  sell  to  Whit- 
ney the  whole  of  their  property,  but  only  a 
part  thereof,  and  sold  the  other  portion  to 
some  other  creditors. 

S.  It  will  be  observed  that  we  have  not  dis- 
cussed the  question  of  actual  concealed  fraud, 
or  of  this  sale  being  made  to  hinder  or  delay 
creditors.  These  were  matters  of  fact  to  be 
passed  on,  flrst  by  the  court  below,  and  then 
by  a  jury,  and,  as  be  did  not  see  proper  to 
grant  aa  injunction  upon  these  grounds,  we 
cannot  say  that  he  erred  therein.  This  case, 
we  presume,  will,  if  the  parties  desire,  be 
■nbmitted  to  a  jury  upon  all  these  questions; 
and  if  they  should  find  from  the  evidence  that 
this  was  a  fraudulent  sale,  or  that  it  was 
made  to  hinder,  delay,  or  defraud  creditors, 
doubtless  the  learned  judge  below  will  sanc- 
tion their  finding,  should  the  evidence  au- 
thorize it.    Judgment  affirmed. 


(82  Ob.  m) 

Dabnaix  <(  at.  o.  Wood  et  al. 

(Supreme  Court  of  Otorgia.    March  25, 1889.) 

O.Utin3HMENT — COtJNBEI.  FbSS. 

While  the  Code,  S  8549,  prorides  for  taxing  the 
pl&lntiff  in  gamianment  with  the  expense  incurred 
by  the  garnishee  in  **  making  "  a  true  answer  to  the 
garnishment,  It  anthorues  no  allowance  for  coun- 
sel tees  Incurred  for  the  purpose  of  upholding  Uie 
answer  against  a  traverse  of  the  same,  though  the 
finding  M  the  Jury  be  acrainst  the  traverse,  and  in 
favor  of  the  answer.  The  expense  of  litigating 
the  tmth  of  an  answer  is  not  comprehended  in  the 
expense  of  maldiig  it,  but  is  additional  thereto. 

(SyUabut  by  the  Court.) 


Error  from  city  court  of  Savannah;  Hah- 
DEN.  Judge. 

/.  6".  <6  D.  Clark,  for  plaintiffs  in  error. 
J.  E.  Wooten  and  K.  B.  RUshardt,  for  de- 
fendants'in  error. 

Bleoklet,  0.  J.  The  single  question  is 
whether  there  is  any  authority  of  law  for  tax- 
ing the  plaintiff  in  garnishment  with  the  fee 
paid  by  the  garnishee  to  his  counsel  for  serv- 
ices rendered  in  resisting  a  traverse  to  the 
answer,  the  answer  having  been  found  true 
by  the  verdict  of  a  jnry.  -  "In  all  cases  where 
process  of  garnishment  shall  be  served  upon 
any  person,  and  such  person  shall  •  *  * 
answer  truly  that  he  owes  the  defendant  - 
nothing,  if  the  garnishee  shall  have  to  incur 
any  expense  in  making  his  or  her  answer  to 
the  garnishment  *  *  *  the  amount  so 
incurred  shall  be  taxed  in  the  bill  of  costs, 
under  the  approval  of  the  court,  and  be  paid 
by  the  party  cast  in  the  suit,  as  other  costs 
are  now  paid."  Code,  §  8549.  This  is  the 
statute  under  which  the  claim  is  made,  and 
we  think  the  intent  of  it  is  plain,' and  that 
there  is  no  ambiguity  in  the  letter.  The  ex- 
pense incurred  in  making  the  answer  Is  pro- 
vided for,  but  the  expense  of  vindicating  the 
answer  against  a  traverse  of  its  truth  is  not 
within  the  statute.  In  the  present  case  the 
court  allowed  860  for  expense  incurred  In 
"making"  the  answer,  though  the  claim  and 
the  proof  severed  the  expenses  Into  two 
items, — $10  for  the  making  and  $50  for  sus- 
taining the  answer.  The  $10  allowance  was 
lawful,  and  is  not  resisted.  The  $50  allow- 
ance was  unwarranted,  and  mast  be  stricken 
from  the  Judgment.  What  is  denominated 
"cost"  in  Curry  v.  Bank,  58  Ga.  28,  mast 
have  been  the  expense  of  making  the  answer, 
as  in  that  case  there  was  no  traverse.  Nor 
was  there  any  in  Suiter  v.  Brooks,  74  Qa.  401. 

Judgment  reversed. 


(8S  Va.  922) 

MgDevitt  0.  Framtz. 

{Swpreme  Court  of  Appeals  of  VlrgivAa.  March 
21,1889.) 

Rescltiko  Tbusts. 
A  trust  will  not  result  to  i>er8ons  whose  money 
has  been  used  to  pay  off  part  of  the  pnrchase  price 
of  land,  where  such  money  was  loaned  to  the  pnr- 
ohaser  under  a  decree  of  court. 

Application  for  rehearing.  "Fat  statement 
of  the  case,  and  former  opinion,  see  8  B.  £. 
Bep.  642. 

A..  8.  Segar  and  Joseph  Chriattan,  for  i^ 
pellant.  Thomas  Tabb  and  Henley  <ft  Peaehg, 
for  appellee. 

HiNTON,  J.  This  case  is  before  us  on  a  re- 
hearing, and  has  been  again  carefully  exam- 
ined. At  the  last  term,  the  decree  of  the 
lower  court  was  afSrme4t  when  an  opinion 
was  delivered  by  Judge  rAUNTLEROV,  in 
which  principles  of  law  applicable  to  result- 
ing trusts,  so  far  as  is  necessary  for  the  pres- 
ent case,  are  stated  with  sufficient  fullness  to 
render  it  unnecessary  tor  us  to  further  advert 
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to  them.  The  contention  of  the  appeflants, 
to  previiil  in  this  case,  must  go  to  the  extent 
of  claiming  that  a  trust  will  result  to  the  per- 
sons whose  money  has  been  used  in  paying  off 
part  of  tlie  purdiase  price  of  property,  al- 
though such  money  has  been,  under  a  decree 
<A  a  court  of  competent  jurisiliction,  merely 
loaned  to  the  purchaser.  Such  a  doctrine  finds 
no  support  either  in  the  adjudged  cases  or  in 
any  principle  of  law  with  which  we  are  ac- 
quainted. By  the  very  terms  of  the  decree  of 
Cecil  county,  Md.,  the  money  in  which  tliese 
appellants  claim  an  interest  was  directed  to 
be  made  a  first  iien  upon  the  real  estate  in 
controversy,  a  direction  consistent  only  with 
a  purpose  on  the  part  of  the  court  to  loan  this 
money  upon  said  property,  and  utterly  at  war 
with  the  idea  of  the  appellants  that  it  was  the 
Intention  of  the  court  to  invest  this  money  in 
the  purchase  of  any  part  of  said  property. 
This,  in  our  judgment,  is  sufficient  t»  dispose 
of  the  case.  We  have  carefully  examined  the 
cases  cited  by  the  appellant,  and  can  find  noth- 
ing in  them  in  conflict  with  this  view;  indeed, 
in  White  v.  Sheldon,  4  Nev.  287,  the  court 
expressly  says:  "So  it  must  usuHlly  be  shown 
that  the  money  was  not  loaned  to  the  trustee, 
for,  from  the  mere  circumstance  of  money  be- 
ing advanced  for  another,  the  law  would  pre- 
sume a  loan  or  paymentof  a  debt. "  It  is  only 
necessary  for  us  to  add  that  Mrs.  McDevitt 
and  Mrs.  Stewart  were  not  competent  wit- 
nesses, in  the  opinion  of  the  president  of  this 
coart  and  myself,  not  for  the  reason  assigned 
in  the  previous  opinion  rendered  in  this  case, 
but  because,  as  Mrs.  Sewell,  one  of  the  par- 
ties tothe  transaction  under  investigation,  is 
dead,  the  other  parties  cannot,  under  the 
statate,  be  permitted  to  testify.  The  decree 
of  the  circuit  court  of  Elizabeth  county  Is 
right,  and  must  be  affirmed. 


(103  N.  C.  Ml)  

Farkhb  «.  Sutton  «(  ol. 

(SuprenM  Court  of  North  OaroUma.    March  18, 

1889.) 

'SWBVIUJBtM  IMSTBTTMBNTS  — ACOOMMODAnOH  PA- 

psB— Conditions. 
The  facts  that  a  negotiable  aooommodation  note 
Is  sold  to  a  private  person  instead  of  to  one  of  the 
banks  in  a  partiowar  place,  as  was  "understood 
and  agreed  upon"  between  the  maker  and  the  ac- 
commodation indorser,  and  that  the  parchaser  had 
notice  of  the  understanding,  are  of  no  consequence, 
where  such  restriction  is  not  set  forth  In  the  note, 
and  where  It  is  apparent  ttiat  the  pnrpose  of  the 
maker  and  Indorser  was  solely  to  enable  the  for- 
mer to  raise  money  on  the  credit  of  the  letter's 
signature.  It  can  make  no  possible  difference  to 
them  who  bnys  the  note. 

Appeal  from  superior  court,  Bladen  county; 
Glabk,  Judge. 

Action  on  a  promissory  note,  brought  by 
W.  J.  Parljer,  administrator  of  J^.  McK.  Mul- 
ford,  against  W.  J ,  Sutton  and  John  A.  Mc- 
DowelL  J  udgment  for  plaintiff,  and  defend- 
ant McDowell  appeals. 

T.  H,  Sutton,  for  appellant.  C.  C.  Lyon, 
for  appellee. 

McBRiHON,  J.  The  plaintiff  brought  this 
Mtjon  to  recover  ttie  money  due  upon  a 


promissory  note,  whereof  the  fc^owing  is  a 
copy:  .  "Elizabethtown,  N.  C, 

"$1,000.  December  lOtb,  1882. 

"Ninety  days  after  date  I  promise  to  pay 
to  John  A.  McDowell  or  order,  one  thousand 
dollars,  value  received,  with  interest  after 
maturity  at  the  rate  of  eight  per  cent,  per 
annum. 

[Signed]  "W.  J.  Sutton." 

This  note  was  indorsed  by  the  payee  in 
blank,  and  afterwards  the  blank  was  filled  as 
follows:  "Pay  J.  McK.  Mulford  or  order." 
By  consent  of  the  parties  the  court  settled 
the  facts  as  follows:  The  defendant  W.  J. 
Sutton  executed  his  promissory  note  for 
$1,000,  on  December  10, 1882,  to  the  defend- 
ant John  A.  McDowell,  to  pay  said  sum  90 
days  after  date,  with  interest  at  8  per  cent, 
after  maturity.  Said  McDowell  indorsed 
said  note  in  blank  for  the  accommodation  of 
the  defendant  Sutton,  and  delivered  said  note 
to  him  that  same  day.  Said  Sutton  sold  and 
transferred  said  note  for  full  value,  and  be- 
fore maturity,  to  plaintiff's  intestate.  At 
the  time  of  the  indorsement  by  McDowell  of 
the  note,  it  was  understood  and  agreed  be- 
tween him  and  Sutton  that  said  note  was  to 
be  negotiated  in  one  of  the  banks  in  Fayette- 
ville,  N.  C,  and  plaintiff's  intestate  had  no- 
tice of  such  understanding  before  his  pur^ 
chase  of  said  note.  At  the  time  of  the  exe- 
cution of  said  note  Sutton  was  not  indebted 
to  McDowell,  and  the  indorsement  by  Mc- 
Dowell was  solely  an  accommodation  to  ena- 
ble Sutton  to  raise  money.  McDowell  had 
no  notice  of  the  sale  of  the  note  to  plaintiff's 
intestate  till  after  the  death  of  such  intes- 
tate, on  the  presentation  by  the  plaintiff  of 
the  note  for  payment.  Upon  the  above  facts 
the  court  rendered  judgment  for  plaintiff. 
The  defendant  McDowell,  having  excepted, 
appealed  to  this  court. 

The  note  sued  upon  was  plainly  a  negoti- 
able instrument,  and  might,  by  indorsement 
of  the  payee  thereof,  be  put  upon  the  market, 
and  bought  and  sold  indefinitely.  The  orig- 
inal parties  to  it  treated  it  as  "accommoda- 
tion paper,"  and  the  facts  show  tliat  their 
chief  and  the  material  part  of  their  purpose 
was  to  enable  the  maker  thereof  to  borrow 
money  upon  it.  It  was  expected  that  he 
would  get  the  money  from  one  of  the  banks 
in  Fayetteville,  but  not  necessarily  from  a 
bank,  or  in  that  town.  If  it  had  been  so  in- 
tended, some  particular  restriction  in  this  re- 
spect would  have  been  set  forth  in  or  about 
the-  note,  but  it  was  left  at  large,  entirely 
without  such  restriction,  to  be  sold  to  any 
person  who  might  buy  it.  If  a  bank  had 
purchased  it,  it  could  at  once  have  sold  it  to 
the  intestate  of  the  plaintiff,  or  any  other 
person,  in  the  course  of  business.  There 
was  nothing  in  its  nature  or  in  the  purpose 
of  the  parties  in  connection  with  it  tliat  ren- 
dered a  sale  of  it  to  the  bank  necessary,  or  at 
all  material  to  its  sufficiency  or  efficiency  as  a 
negotiable  instrument;  nor  would  the  mere 
sale  of  it  to  a  bank  have  given  the  payee  who 
indorsed  it  any  materi^  legal  advantage. 
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There  was  no  reason,  certainly  none  that  ap- 
pears, why  the  intestate  of  the  plaintiff 
should  not  have  bought  it  on  the  same  foot- 
ing as  a  bank  or  any  other  person  might 
have  done.  The  simple  fact  that  he  had 
knowledge  of  the  "understanding"  that  the 
money  was  to  be  obtained  from  a  bank  in  the 
town  mentioned,  did  not  render  it  in  any 
sense  fraudulent  on  his  part  to  buy  it.  This 
is  a  stronger  case  against  the  Indorser  than 
that  of  Parker  v.  McDoweU,  95  N.  C.  219. 
The  note  in  that  case  was  by  its  terms  made 
"negotiable  and  payable"  at  a  particular  bank 
named.  It  was  an  "accommodation  paper;" 
was  not  sold  to  the  bank,  but  to  a  different 
person.  NeverthelesB  it  was  held  that  the  in- 
dorser was  liable.  The  objection,  therefore, 
that  the  intestate  of  the  plaintiff  had  notice 
that  it  was  "understood  and  agreed"  that 
the  note  should  be  "negotiated  in  one  of  the 
banks  of  FayetteTille,"  cannot  be  sustained, 
and  the  judgment  must  be  aCBrmed. 


(103  N.  C.  182) 

Abbian  at  al.  v.  MoCaskill  »t  al. 

(Supreme  Court  of  North  OanroHna.    March  18, 
1889.) 

NbOOTIABLB  iHSTRtniBNTS— iNDOKSEICBirr. 

1.  One  who  obtains  posBession  of  a  note  after  in- 
dorsing it  is  restored  to  bis  original  position,  and 
cannot,  nor  oon  subsequent  porchasers  from  him 
with  notice  of  the  fact,  hold  intermediate  indors- 
ers,  who  could  look  to  him  again. 

2.  The  rule  that  a  holder  of  a  note  may  fill  up  a 
blank  indorsement  by  making  it  payable  to  hlm- 
s^  or  some  one  else  applies  only  where  he  ob- 
tains the  note,  not  from  the  payee  or  a  prior  in- 
dorser, but  as  a  bona  flde  purchaser,  without  any 
knowledge  or  notice  of  the  relation  sustained  by 
prior  indorsera  to  the  note. 

8.  Where  a  note  is  purchased  from  one  who  ap- 
pears thereon  as  the  first  indorser,  the  purchaser 
is  charged,  in  law,  with  notice  that  persons  whose 
names  are  subsequent  in  order  on  the  back  of  the 
note  do  not  occupy,  as  to  him,  the  relation  of  lu- 
dorsers. 

Appeal  from  superior  ooort.  New  Hanover 
eounty,  Shiff,  Judge. 

B.  S.  Martin,  for  appellants.  John  D. 
Bhato,  for  appellees. 

Davis,  J.  Ctvil  action  tried  before  Shipp, 
J.,  at  January  term,  1889,  of  the  superior 
court  of  New  Hanover  county,  upon  the  fol- 
lowing statement  of  facts  agreed:  On  the 
lOtb  day  of  January,  1884,  one  Mary  J.  Fairly 
executed  her  promissory  note  in  writing,  un- 
der seal,  a  copy  of  which,  and  the  indorse- 
ments thereon,  are  as  follows:  "$1,386.65. 
Laurinburq,  N.  C,  Jan.  10th,  1884.  On  or 
before  the  first  day  of  November  next  I  prom- 
ise to  pay  to  W.  C.  Patterson  or  order  the  sum 
of  one  thousand  three  hundred  and  eighty- 
six  dollars  and  sixty-five  cents  for  value  re- 
ceived. This  note  to  bear  interest  at  the  rate 
of  ten  per  cent,  after  maturity.  Januai-y 
lOth,  1884.  Payable  at  the  office  at  McCaskill 
&McL.  Mart  J.  Fairly.  [Seal.]"  Upon 
which  were  the  following  indorsements:  "Vf. 
C.  Fait£bsom.  McCaskili,  &  McLran." 
"Received  on  the  written  note  forty-five  dol- 
lars and  ninety-se  veu  centi.    Jan.  14M,  1885. 


W.  0.  Patterson."  That  afterwards,  in 
the  month  of  January,  1885,  and  after  the 
maturity  of  the  note,  the  plaintiffs  became 
the  purchasers  of  the  same  for  value  from  the 
said  W.  C.  Patterson,  indorsed  as  above  set 
forth,  without  any  actual  notice  whatever  of 
any  of  the  equities  or  defenses  set  up  in  the 
answer  of  the  defendants,  who  were  sued  as 
indorsers.  It  is  admitted  that  the  following 
facts  are  true:  That  early  in  the  year  1884 
the  defendants  agreed  with  W.  C.  Patterson, 
the  payee  named  in  the  note,  to  make  ad- 
vancements to  him  in  money  and  goods  dur- 
ing the  year,  to  enable  him  to  cultivate  his 
farm,  and  to  secure  the  defendants  for  such 
advancements  as  they  might  make  to  said  W. 
C.  Patterson,  the  said  Patterson  indorsed 
the  note  in  blank,  and  delivered  it  to  the  de- 
fendants in  February,  1884,  to  be  held  by  the 
defendants  as  collateral  security  for  such  sum 
or  sums  of  money  as  he,  Patterson,  might 
owe  them  at  the  end  of  1884;  and  that  on  the 
23d  day  of  February.  1884,  the  defendants 
indorsed  said  note  in  blank,  and,  with  the 
knowledge  and  consent  of  said  Patterson,  de- 
livered the  same  to  George  W.  Williams  & 
Co.,  of  Wilmington,  N.  C.  to  be  held  by  said 
Oeorge  W.  Williams  &  Co.  as  collateral  se- 
curity for  money  loaned  to  the  defendants  in 
1884,  and  that  the  indorsement  on  said  note 
by  the  defendants  was  solely  to  secure  said 
Cieorge  W.  Williams  &  Co.,  as  alx>ve  stated. 
That  on  the  15tb  of  October,  1884,  the  de- 
fendants paid  the  said  George  W.  Williams 
&  Co.  the  money  borrowed  of  them,  and  the 
said  George  W.  Williams  &  Co.  returned  the 
aforesaid  note  at  the  same  time  to  the  defend- 
ants.  That  the  defendants  held  the  note  there- 
after, as  collateral  security  as  aforesaid,  until 
the  5th  day  of  December,  1884,  when  they 
returned  said  note  to  W.  C.  Patterson,  they 
being  satisfied  to  trust  him  for  the  balance 
then  due  them  without  said  collateral  security, 
and  at  the  time  the  defendants  returned  said 
note  to  Patterson  they,  by  aocident,  oversight, 
and  mistake,  failed  to  erase  their  names  as  in- 
dorsers on  said  note.  That  at  t^e  time  the 
note  was  returned  to  W.  C.  Patterson  it  was 
well  known  to  him  that  they  were  not  liable 
as  indorsers  on  said  note,  and  they  believe  he 
well  knew  that  they  failed  and  omitted  to 
erase  their  names  through  accident,  oversight, 
and  mistake,  and  that  it  was  well  known  to 
W.  C.  Patterson  at  the  time  the  defendants 
returned  the  note  to  him  on  the  5th  of  De- 
cember, 1884,  that  the  names  of  the  defend- 
ants as  indorsers  in  blank  were  not  there  for 
Iiis  accommodation,  and  that  he  well  knew  be 
had  no  legal  or  moral  right  to  use  their  names 
as  such,  and  that  he  well  knew  he  had  no 
right  to  deliver  said  note  to  plaintiffs  with 
the  indorsement  of  the  defendants  in  blank  on 
the  sama  The  plaintiffs  objected  to  the  in- 
troduction in  evidence  of  the  said  facts  set  up 
by  the  defendants,  and  insisted  that,  as  it  was 
admitted  (as  hereinbefore  stated)  that  they 
bad  no  actual  notice  of  them,  the  evidence  of 
said  facts  was  not  competent  or  admissible 
against  them.    His  honor  held  that  the  evi- 
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dence  was  competent,  and  thereupon  gave 
judgment  for  tbe  defendants.^  From  this 
judgment  plaintiffs  appeal .  The  not«  is  dated 
January  10.  1884,  and  is  payable  to  "W.  C. 
Patterson  or  order"  on  tbelstdayof  Novem- 
ber.  It  is  indorsed  by  tbe  payee  and  by  the 
defendants,  the  name  of  the  payee  appearing 
as  flrst  in  order.  On  the  25th  day  of  January. 
1885.  more  than  12  months  after  its  date,  and 
long  after  its  maturity,  the  plaintiffs  became 
tbe  purchasers  from  the  payee,  with  the  in- 
dorsements as  set  forth. 

Were  the  facts,  admitted  to  be  true,  admis- 
sible to  explain  the  character  and  nature  of 
tbe  indorsement  of  the  defendants?  Tlie 
plaintiffs  say  that,  as  they  had  no  actual  no- 
tice of  "any  such  equities  or  defenses,"  and 
were  purchasers  for  value,  tlie  evidence  was 
not  competent  as  against  tliem.  By  statute, 
promissory  notes,  whether  with  or  without 
sea),  are  made  assignable,  "in  like  manner 
as  inland  bills  of  exchange  are  by  custom  of 
merchants  in  England."  They  are,  in  the 
language  of  the  mercantile  law.  "negotia- 
ble, "  and  may  be  transferred  and  negotiated 
free  from  any  equities  which  exist  between 
the  original  parties  to  them.  "Each  indors- 
er,  including  tbe  payee,  down  the  line,  has 
and  passes  the  legal  title,  and  his  indoi-se- 
ment  in  legal  import  is  a  contract  with  his 
indorsee,  and  all  subsequent  holdera  by  in- 
dorsement, that  the  maker  will  pay  the  note 
or  *  *  •  he  will."  .Hill  V.  Shields,  81 
K.  C.  251.  and  the  cases  there  cited,  and  in- 
numerable decisions,  English  and  American, 
cited  in  Parsons,  Baniel,  Randolph,  and  other 
elementary  writers  upon  the  subject,  indicate 
tbe  solicitude  of  courts  to  protect  bona  fide 
purchasers  and  innocent  holders  of  negotia- 
ble paper,  so  essential  to  commerce  and  trade: 
and  the  construction  placed  upon  section  177 
of  the  Code  (Ckxie  Civil  Proc.  §  55,)  in  Har- 
ris V.  Burwell,  65  N.  C.  584,  and  Martin  v. 
Richardson,  68  N.  C.  255.  has  been  limited 
to  the  makers  of  promissory  notes*  etc.,  and 
held  nut  to  apply  as  between  indorsers.  Con- 
ceding the  importance  of  protecting  hona  fide 
holders  of  commercial  paper  "in  its  unchecked 
circulation,"  what  are  the  liabilities  of  de- 
fendants in  the  present  case?  That  the 
holder  of  a  negotiable  note  is  presumed  to  be 
the  owner  admits  of  no  question,  and  that, 
after  such  a  note  is  put  in  circulation, 
indorsers  are  liable  in  the  order  of  succession 
is  equally  clear,  if  tbe  indorsement  be  not 
limited  or  qualified.  No  prior  indorser  can 
look  to  any  subsequent  indorser.  "One  wlio 
obtains  possession  of  a  bill  or  note  after  in- 
dorsing it  is  restored  to  his  original  posi- 
tion, and  cannot,  of  course,  hold  intermediate 
parties,  who  could  look  to  him  again."  2 
Rand.  Com.  Paper,  §  719.  It  must  l>e  equal- 
ly clear  that  one  who  derives  possession  from 
him,  with  notice  of  this  fact,  cannot  hold 
such  intermediate  '  indorsers  liable;  and, 
where  such  Indorsements  are  in  blank,  parol 
testimony  is  admissible  to  show  the  relation 
in  which  they  stand.  Id.  §§  778,  833,  841. 
When  the  note  was  returned  to  Patterson, 


he  became  again  the  owner,  and,  as  between 
him  and  any  suteequent  indorsers,  the  rela- 
tion of  indoraer  and  indorsee  ceased.  The 
plaintiffs  were  not  the  indorsers  of  the  de-. 
fendants.  Patterson  could  not,  by  reason  of 
the  blank  indorsement  of  McCaskill  &  Mc- 
Lean, bold  them  liable  for  the  note,  for  he 
stood  in  the  relation  to  them  of  a  prior  in- 
dorser. The  plaintiffs  derive  their  title  di- 
rectly from  Patterson,  the  original  payee, 
who  had  reacquired  the  title,  and  not  as  suc- 
cessive indorsers  deriving  title  through  the 
indorsement  of  the  defendants,  and  this  dis- 
tinguishes this  case  from  Hill  v.  Shields, 
supra;  Parker  v.  Stallings, Phil.  (N.  C.)  590, 
and  similar  cases.  The  plaintiffs  were  af- 
fected with  and  bound  by  notice  of  wtiat  ap- 
peared upon  the  note  itself,  and  they  took 
the  note  from  the  original  payee,  bearing  up- 
on its  face  the  fact  that  be  was  the  first  in- 
dorser, and  that  the  defendants  were  his  in- 
dorsers. An  indorsement  in  blank  by  the 
payee  is  presumed  to  have  been  intended  as 
a  transfer,  and,  though  this  may  be  rebutted 
by  parol  proof,  (Davis  v.  Morgan,  64  N.  C. 
570,)  the  admitted  facts  in  this  case  show 
that  the  indorsement  by  tbe  payee  was,  in 
accord  with  the  presumption,  a  transfer  to 
McCaskill  &  McLean.  But  it  was  insisted 
that,  as  between  the  indorsers  in  blank,  the 
holder  may  fill  the  blank  by  making  it  paya- 
ble to  himself  or  to  any  one  he  may  choose. 
This  is  so  where  he  obtains  the  note,  not 
from  tbe  payee  or  a  prior  indorser,  but  holds 
it  as  a  hona  fide  purchaser,  without  any 
knowledge  or  notice  of  the  relation  sustained 
by  prior  indorsers  to  the  note.  In  the  pres- 
ent case,  if  tbe  plaintiffs,  purchasing  the 
note,  not  from  the  defendants,  but  from  tbe 
prior  indorsing  payee,  had  filled  the  blank  in- 
dorsement of  McCaskill  &  McLean  to  them- 
selves, it  would  not  have  been  in  accordance 
with  what  they  knew  the  fact  to  be,  and 
would  have  been  a  grass  wrong,  if  not  fraud, 
upon  the  defendants. 

The  plaintiffs  further  rely  upon  the  well- 
settled  rule  "that,  whenever  one  of  two  in- 
nocent pei-sons  must  suffer  loss  by  the  acts 
of  a  third,  he  who  by  his  negligent  conduct 
made  it  possible  for  loss  to  occur  must  bear 
the  loss,  for  it  is  against  reason  that  an  in- 
nocent party  should  suffer  for  the  negligent 
conduct  of  another, "  and  that  the  defendants. 
by  neglecting  to  erase  their  indorsement,  "in- 
duced the  plaintiffs  to  rely  on  the  legal  im- 
port of  the  indorsement,  and  ought  not  to  be 
allowed,  against  the  plaintiffs,  purchasers 
for  value  and  without  notice,  to  make  proof 
of  the  alleged  facts."  Though  the  plaintiffs 
had  no  "actual  notice,"  we  have  already  seen 
that  they  were  charged,  in  law,  with  notice 
of  facts  apparent  upon  the  face  of  the  paper 
which  they  purchased  from  Patterson.  But 
the  defendants  may  have  been  indorsers  for 
accommodation,  or  as  sureties  or  guarantors. 
True.  And  the  indorsement  of  a  note  by  a 
third  person,  made  at  the  time  of  its  execu- 
tion, binds  him  according  to  the  intention  of 
the  parties,  either  as  joint  principal  or  as 
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Bui^ety.  Baker  v.  Robinson,  68  N.  C.  191. 
If  the  plaintiffs  looked  to  tbe  defendants  as 
accommodation  indorsers  or  as  guarantors,' 
then,  as  they  purchased  the  note  from  the 
payee  after  maturity,  they  were  not  "bona 
fide  holders  before  maturity, "  but  had  notice, 
as  appeared  upon  the  face  of  the  paper,  of  its 
dishonor.  2  Band.  Com.  Paper,  8  672;  Bank 
V.  Lutterloh,  95  N.  C.  495;  Ohaddock  v.  Van- 
ness,  35  ST.  J.  Law,  517.  So  whether  by  the 
one  way  or  the  other,  tbe  plaintiffs  cannot 
hold  the  defendants  liable.    There  is  no  error. 


(102  N.  C.  UT) 

Hughes  c.  Boomc 

(Suvreme  Court  of  Norfh  Carolina.    March  11, 
1889.) 

KmiKNcx— Attobnbt  and  Cubnt— Bonds— 

UstWT. 

1.  In  an  action  by  an  executor  upon  notes  paya- 
ble to  the  testator,  indorsements  In  the  handwrit- 
ing of  testator  on  the  back  of  receipts  by  railroad 
agent*  of  shipments  of  cotton  ana  statements  of 
sues  by  commission  merchants  for  the  account  of 
the  testator,  which  show  the  quantity  of  cotton 
and  proceeds,  and  recite  that  defendant  was  to  be 
credited  therewith,  are  admissible  as  admissions 
by  the  testator,  though  there  was  no  evidence  that 
the  cotton  or  its  proceeds  was  to  be  credited  on  the 
notes,  tbere  being  no  evidence  that  testator  had 
any  other  claim  againat  defendant. 

8.  Communlcationa  made  by  testator  to  his  at- 
torney, who  drew  the  notes  and  deeds  of  trust  se- 
oorlng  them,  made  at  the  time  they  were  drawn  In 
the  presence  of  defendant  uid  the  person  from 
whom  he  bought  the  land  to  pay  for  which  the 
money  was  borrowed,  are  not  privileged.' 

8.  It  is  for  the  court  to  determine  whether  a 
eommnnioatlon  to  an  attorney  is  privileged,  and 
for  this  pnrpose  it  had  the  right  to  inspect  the 
deed  of  trust  to  the  attorney  to  secure  the  notes, 
which  was  drawn  by  the  attorney  at  the  same 
time  as  the  notes.' 

4.  Under  the  present  system,  in  which  law  and 
equity  may  be  blended  in  one  action.  It  is  admissi- 
ble in  an  action  on  a  sealed  note  to  inquire  into  its 
consideration,  and  to  show  that  part  of  the  reioited 
principal  was  in  fact  usurious  interest. 

6.  A  statute  which  repeals  a  statute  containing 
a  penal^  against  usury  does  not  have  the  retro- 
active eiiect  to  make  the  oontraot  tor  usury  lawful. 

Thoa.  N,  Hill  and  W.  W.  P«Mea,  for  ap- 
pellant. W  C.  Boioen  and  B..B.  Feebles, 
for  respondent 

Davis,  J.  Civil  action  tried  before  Okayes, 
J.»  at  January  term,  1888,  of  the  superior 
court  of  Korthampton  county.  William  T. 
Stephenson  died  in  1876,  and  the  plaintiff  is 
his  executor.  The  complaint  alleges  that  on 
the  3d  day  of  January,  1874,  the  defendant 
executed  to  his  testator  two  bonds,  each  for 
the  sum  of  $1,120,  payable  on  the  3d  day  of 
January,  1875.  with  12  per  cent,  interest 
thereon  from  January  3, 1875,  till  paid,  tbe 


*As  to  oommunioationa  between  attorney  and 
client,  privileged  on  the  ground  of  the  conlidential 
relation,  see  Skellie  v.  James,  (Oa.)  8  S.  B.  Rep. 
607,  and  note;  In  re  WhiUock,  8  N.  Y.  Bupp.  8S6, 
and  note;  Hick's  Estate  v.  Blanchard,  (Vt.)  16 
AtL  Rep.  401 ;  Brigham  v.  McDowell,  (Heb.)  27  N. 
W.  Bep.  884,  and  note. 


consideration  being  for  money  lent.  It  fa> 
ther  alleges  that  divers  payments  were  made 
on  said  bonds,  setting  them  out  in  detail, 
leaving  a  balance  due,  October  1,  1885,  of 
$1,727.29;  and  judgment  is  demanded  for 
that  sum,  with  interest  at  the  rate  of  12  per 
cent,  on  $893.27  from  October  1,  1885,  till 
paid.  The  answer  admits  the  execution  of 
the  bonds,  and  alleges  that  the  consideration 
of  each  was  $1,000,  and  that  12  per  cent,  in- 
terest for  one  year  was  added  to  each,  and 
the  bonds  given  for  tbe  aggregate  of  princi- 
pal  and  interest;  that  the  same  was  usurious 
and  contrary  to  law,  and  he  pleads  the  said 
usury  in  bar  of  the  recovery  of  interest; 
that  the  payments  mentioned  in  the  com- 
plaint of  "Interest  up  to  January  3,  1876," 
were  paid  on  the  bonds,  "and  the  said  W.  T. 
Stephenson  was  not  authorized,  and  bad  no 
right  to  apply  it  to  any  interest."  Tbe  de- 
fendant fiirther  alleges  "that  he  placed  in 
said  Stephenson's  hands  a  considerable  quan- 
tity of  cotton  and  other  property  for  tbe  par- 
pose  of  paying  tbe  said  bonds,  and,  lieing  un- 
educated, and  not  able  to  calculate  figures, 
he  bad  to  intrust  the  same  entirely  to  said 
Stephenson,  and  he  has  recently  had  the 
same  investigated,  and  he  believes  and  al- 
leges that  by  reason  thereof  tbe  said  Stephen- 
son is  largely  indebted  to  the  defendant." 
He  then  alleges,  in  detail,  payments  in  addi- 
tion to  those  mentioned  in  the  complaint, 
and  that  he  has  overpaid  the  phiintifl's  tes- 
tator by  $1,165.75,  for  which  he  demands 
judgment,  with  interest.  The  plaintiff  re- 
plies that  he  has  not  suflScient  knowledgo  or 
information  to  form  a  belief  as  to  the  aver- 
ments in  tbe  answer  as  to  the  consideration 
of  the  bonds,  or  the  averments  of  payment, 
and  denies  the  other  averments  of  tbe  an- 
swer. 

The  record  of  the  case  on  appeal  is  volumi- 
nous, and  we  condense  it,  as  far  as  is  prac- 
ticable, consistent  with  a  clear  understanding 
of  the  numerous  exceptions  presented.  Tbe 
first  three  exceptions  contained  in  tbe  record 
are  abandoned  in  this  court.  The  defendant 
offered  ip  evidence,  one  at  a  time,  three 
papers  marked  "No.  2,"  "No.  3,"  and  "No. 
8,"  which  purported  upon  their  faces  to  be 
accounts  of  sales  of  cotton  rendered  to  W.  T. 
Stephenson  by  commission  merchants  in 
Norfolk  and  Petersburg,  aggregating  $821.49, 
each  containing  indorsements  in  tlie  hand- 
writing of  W.  T.  Steplieiison,  showing  the 
number  of  bales,  the  amounts,  and  dates 
when  received,  indicating  that  they  were  re- 
ceived by  the  person  making  the  indorse- 
ment; No.  2,  showing  "sales,  7  b&Ies  cotton, 
Pete  Boone;"  No.  3,  "sales  of  8  bales,  S.  P. 
Boone,  by  Orandy;"  and  No.  8,  "sales  of 
four  bales  cotton,  S.  P.  Boone."  The  plain- 
tiff objected  to  the  introduction  of  each  of 
said  papers,  as  well  the  indorsement  in 
Stephenson's  handwriting  as  the  contents  of 
the  inside  of  said  papers.  The  court  sus- 
tained the  objection  as  to  the  contents  of  said 
papers,  but  admitted  the  indorsement  there- 
on, in  the  handwriting  of  the  testator.    The 
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plaintiff  excepted  to  each,  and  this  is  the  first 
exception  relied  on.     (1) 

The  defendant  then  offered  in  evidence  an 
accoant  of  W.  T.  Stephenson  with  Hervey, 
Coker  &  C!o.  of  Petersburg,  in  which  said 
Stephenson  is  credited  by  net  proceeds  o£ 
four  bales  cotton,  8163.86,  and  charged  with 
certain  sums  named  therein.  On  the  back  of 
said  paper  was  tlie  following  indorsement: 
"Sales,  4  bales  cotton,  S.  P.  Boone: 

Hervey,  Coker  &Ca fl58  86 

Express. , 75 

tl5S  11 
"I  am  to  give  credit  for  above  amount,  1163.11, 
April  24, 1874." 

The  face  of  said  paper  was  proven  to  be  in 
the  handwriting  of  P.  E.  Hervey,  and  the  in- 
dorsement thereon  in  the  handwriting  of  W. 
T.  Stephenson.  The  plaintiff  objected  to  the 
introduction  both  of  the  face  of  said  paper 
and  the  indorsement  thereon.  Both  objec- 
tions were  overruled,  and  the  contents  of 
said  paper  and  the  indorsement  thereon  were 
admitted,  and  the  plaintiff  excepted.    (2) 

The  defendant  then  offered  in  evidence  a 
receipt  of  the  agent  of  the  railroad  at  Sea- 
board, for  four  bales  of  cotton  received  from 
W.  T.  Stephenson,  to  Hyman  &  Dancy,  Nor- 
folk, Ya..  marked  "S.  P.  B.,"  and  on  the 
back  of  which  was  the  foUowing  indorse- 
ment in  the  handwriting  of  W.  T.  Stephen- 
son:  "Lawrence,  Agt.  Receipt,  4  bales  cot- 
ton, S.  P.  Boone."  The  plaintiff  objected 
to  this  evidence.  Objection  overruled,  and 
plaintift  excepted.    (8) 

The  defendant  then  offered  in  evidence  a 
receipt  of  the  railroad  agent  at  Gaiysburg, 
for  four  bales  of  cotton  received  of  W.  T. 
Stephenson,  to  be  shipped  to  Hervey,  Coker 
&  Co.,  Petersburg,  February  20,  1874.  On 
the  back  of  this  was  the  following  indorse- 
ment in  the  handwriting  of  W.  T.  Stephen- 
son: "4  bales  cotton,  S.  P.  Boone,  Hervey, 
Coker  &  Co. "  The  plaintiff  objected  to  this 
evidence.  Objection  overruled,  and  excep- 
tAin.    (4) 

The  defendant  then  introduced  as  a  wit- 
ness W.  W.  Peebles,  one  of  the  counsel  of 
recOTd  for  plaintiff,  and  who  was  then  act- 
ively engaged  in  this  case  as  sudi  counsel, 
and  asked  the  witness  to  state  if  he  knew 
how  much  of  the  amount,  to-wit,  82,240, 
stated  on  the  face  of  the  two  bonds  sued  on, 
was  principal,  and  how  much  was  interest. 
The  plaintiff  objected  to  the  question,  on  the 
ground  that  the  witness  derived  his  informa- 
tion from  Stephenson  (plaintiff's  intestate) 
in  the  way  of  a  confidential  communication, 
mid,  as  such,  was  privil^ed,  being  made  to 
him  as  an  attorney.  The  defendant  insisted 
that  the  communication  was  not  a  privileged 
one;  that  the  witness  should  state  the  cir- 
cnmstances  under  which  it  was  made,  if  any 
such  communication  was  made,  so  that  the 
court  could  determine  whether  witness  was 
correct  in  thinking  it  privileged.  Defendant 
tiien  offered,  for  the  inspection  of  the  court, 
a  deed  of  trust  from  Boone  to  witness,  secur- 
ing one  of  the  notes  sued  on.    Witness  ad- 


mitted that  he  had  drawn  it,  and  that  it  waa 
in  his.  handwriting.  Plaintiff  objected  to  the 
court's  inspection  of  the  deed.  Objection 
overruled.    Plaintiff  excepted.    (5) 

Witness  was  then  examined  by  plaintiff, 
and  stated  that  the  deed  was  drawn  by  him 
at  the  same  tin^e  the  notes  were  written. 
Tl:at  the  deed  and  notes  were  written  under 
the  following  circumstances,  to-wit:  The* 
notes  and  deed  were  written  in  the  office  of 
the  register  of  deeds.  Defendant.  (Boone,) 
Dr.W.S.  Copeland,  Stephenson,  W.  D.  Coker. 
W.  T.  Buxton,  the  register  of  deeds,  were  all 
present,  and  I  think  B.  B.  Peebles  came  in, 
because  he  was  a  witness  to  the  bonds.  The 
witness  then  stated  further  that  he  was  the 
attorney  and  counselor  for  Stephenson  in  the 
transaction,  and  that  the  communications 
made  to  lilm  were  made  in  his  professional 
capacity  as  a  lawyer;  that  he  did  not  advise 
with  Boone;  that  he  could  not  remember 
whether  the  deed  of  trust  was  read  over  to 
Boone  by  him;  did  not  remember  that  be 
saw  him  sign  it.  The  court,  after  reading 
the  deed  in  trust,  held  that  the  communica- 
tions, if  any  were  made  at  the  time  when  the 
notes  and  deed  were  written,  were  not  priv- 
ileged, and  required  the  witness  to  answer. 
Plaintiff  excepted.    (6) 

The  plaintiff  then  objected  to  inquiring  in- 
to the  consideration  of  the  bonds.  0  verr uled. 
Plaintiff  excepted.    (7) 

Witness  then  testlfled  as  follows:  "I  do 
not  know  how  mmh  of  the  81,120  mentioned 
on  the  face  of  each  bond  was  principal,  and 
how  much  was  interest.  All  I  know  is  what 
Stephenson  said  to  me  l>efore  I  wrote  the 
deed  of  trust.  I  asked  him  what  should  be 
the  amount  of  the  bonds.  He  asked  me,  if 
interest  was  not  paid  at  maturity,  bow  could 
he  get  interest  on  interest.  1  asked  him  how 
long  the  bond  was  to  ran.  He  said)  <  One 
year.'  I  said, '  Ton  can  count  interest  from 
date  of  bond  for  a  year,  and  add  it  to  the 
principal,  and  then  the  principal  and  interest 
will  draw  interest  from  the  time  the  bond 
falls  due.'  I  knew  that  the  rate  of  interest 
the  bonds  were  to  draw  was  twelve  per  cent. 
Stephenson  then  made  some  figures,  and 
handed  me  on  a  slip  of  paper  the  amount  of 
bond,  81,120.  I  then  wrote  one  bond  for 
that  sum,  drawing  twelve  per  cent,  interest 
from  the  time  it  was  to  fall  due,  and  Stephen- 
son then  drew  the  other  from  it,  making  an 
exact  copy  thereof.  Stephenson  never  told 
me,  nor  did  Boone,  the  amount  of  money 
borrowed.  I  do  not  know  how  much  Boone 
paid  Copeland  for  the  land.  Stephenson  let 
him  have  some,  and  W.  D.  Coker  let  him 
have  some.  Stephenson  told  me  what  rate 
of  interest  to  make  the  bond  draw.  I  know 
the  defendant.  He  makes  his  mark.  I  don't 
think  he  can  read  or  write.  I  do  not  remem- 
ber that  the  bond  was  read  over  to  Boone." 

W.  J.  Kogers  is  introduced  by  plaintiff  as 
a  witness,  and  papers  marked  "B,"  "C," 
"D,"  and  "E,"  are  shown  him,  and  be 
says  he  signed  "B"  and  "C"  as  a  subscribing 
witness,  and  that  S.  P.  Boone  signed  or  ao- 
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knowleged  them  before  bim;  that  he  had 
never  seen  Boone  to  know  him  before  that 
timn;  that  it  was  done  in  the  register's 
oiSce,  in  December,  1874,  or  January,  1875; 
that  the  date  was  fixed  in  liis  mind  from  the 
fact  that  he  had  just  qualified  as  administra- 
tor on  his  father's  estate,  and  he  was  in  the 
register's  office  looking  up  some  land  titles 
and  boundaries.  "Stephenson  asked  me  to 
look  over  the  account  he  had.  He  had  an- 
other paper  besides  the  ones  I  witnessed,  [it 
was  admitted  that  'D '  was  that  paper.]  I 
examined  the  paper,  and  found  no  mistake  in 
it,  that  I  could  see;  the  calculations  therein 
were  correct,  and  I  so  stated.  Boone  sig^ned 
'B  '  and  'G,'  and  Stephenson  gave  him  some 
papers.  I  did  not  know  what  they  were. 
They  seemed  to  be  accounts  of  sales  of  cot- 
ton. Stephenson  then  said  to  me:  <  That  is 
all  right,  is  it  not,  Bug?' .  I  replied  that  it 
would  be  all  right  if  he,  Boone,  and  I  lived, 
but  if  I  should  die  it  might  not  be  all  right; 
that  he  had  not  given  Boone  anything  to 
show  that  he  had  paid  the  interest  on  the 
notes.  Stephenson  said:  'That  is  so.  How 
shall  I  fix  it? '  I  replied  that  he  ought  to 
indorse  on  the  notes,  •  Interest  paid  to  Janu- 
ary 1, 1875.'  He  said.  '  Yes,  that  would  be 
right,'  and  took  out  two  papers,  which  lie 
said  were  the  notes,  and  indorsed  something 
thereon.  So  far  as  I  saw,  it  was  fair. 
It  seemed  to  me  that  they  had  talked  the 
matter  over.  I  did  not  detect  any  errors. 
There  was  no  pressure.  The  statement  was 
made  before,  and  was  brou<;lit  to  ine  for  re- 
view." Cross-examined,  witness  stated  that 
no  money  was  paid  to  Boone.  "The  state- 
ment was  not  read  to  Boone.  None  of  the 
papers  were  read  to  Boone,  nor  their  con- 
tents explained  to  him.  I  only  know  what 
appeared  on  the  papers  that  Mr.  tjtephenson 
had.  I  did  not  see  the  inside  of  the  two 
$1,120  notes."  The  witness  was  then  shown 
the  said  notes,  and  asked,  if  the  face  of  said 
notes  had  been  shown  him  by  Stephenson, 
could  he  not  have  seen  that  in  statement"!)" 
Stephenson  had  charged  Boone  interest  on 
said  bonds  before  it  was  due,  and  he  an- 
swered, "Yes;"  that  in  statement  "D," 
Boone  was  charged  with  interest  on  said 
notes  up  to  January  1,  1875;  that  upon  in- 
spection of  Exhibit  D  be  thought  both  of  the 
entries  of  interest  was  to  January  1,  1875; 
that  both  of  the  indorsements  on  the  $1,120 
note:  "Int.  paid  on  this  to  the  3d  day  of  Jan- 
uary, 1876,  eighteen  hundred  and  seventy-six. 
W.  T.  Stephenson,  "—seem  to  have  been  first 
written  "1875,"  atad  afterwards  altered  to 
"1876;"  that  when  Boone  signed  "B"  and 
"C"  be  said  little  or  nothing;  relied  entirely 
on  Stephenson's  statement,  and  whatever 
Stephenson  said  seemed  to  be  all  right  with 
Boone. 

Exhibit  B,  referred  to  in  W.  J.  Rogers' 
testimony,  is  as  follows,  to-wit: 
•  "Received  of  W.  T.  Stephenson  one  thou- 
sand and  ten  dollars  and  four  cents,  amount 
of  cotton  shipped  by  him  for  me  to  different 
commission  merchants  in  Norfolk  and  Peters- 


burg, Ya.,  up  to  this  11th  day  of  January, 
1875. 

his 
"S.  P.    X    Boons. 
mark. 
"Witness:    W  J.  Rogers. " 
Exhibit  G  is  as  follows,  to-wit: 
"Received  of  W.  T.  Stephenson,  as  per 
credit,  one  hundred  dollars,  as  per  draft  given 
by  Lawrence  Boone  on  Kader  Biggs  &  Co., 
for  one  hundred  dollars. 

his 

"S.  P.      X     BOONB. 
mark. 
"Witness:    W.  J.  Kogeks." 
Exhibit  D,  referred  to  in  the  testimony  of 
W.  J.  Rogers,  is  as  follows,  to-wit: 

Amt.  note. $1,120  00 

Int.  18  mo.  to  iBt  January,  1875 184  00 

Amt.  noto l.lio  00 

Int.  to  let  January,  1875 184  00 

Order. 17  00 

Note 16  00 

Note 21  OJ 

Receipt. 70  00 

•2,68160 
1,010  04 

•1,621  56 

Credit  by  7  bales •408  69 

"       •r  4     "      158  11 

«       "  8     "      182  64 

«       "draft 100  00 

"       "  4  bales. 880  60 

•1,010  04 

On  the  back  of  the  statement  was  the  follow- 
ing indorsement  (admitted  to  be  in  the  hand- 
writing of  W.T.  Stephenson,)  to-wit.  "S.  P. 
Boone.  Notes  and  Statements.  Dec.  24th, 
1874." 

Exhibit  £  was  as  follows,  to-wit: 

•  45  as  •  17  25  •  153  11 

78  16  15  00  403  69 

81  60  122  6* 

•13389  7000  28060 

100  00 

•881  86  •laS  85        

76  •I.OIO  04 

•23060 

W.  H.  Hughes,  the  plaintiff,  was  exam- 
ined in  his  own  behalf,  and  stated  that  be 
found  Exhibits  £  and  D  wrapped  up  in  papers 
B  and  G,  among  W  T.  Stephenson's  {mpers. 
Exhibit  F  was  shown  to  witness,  ^id  ex- 
hibit is  as  follows,  to-wit: 

Sale  of  10  bales  cotton ^456  86 

Bxpr 1  75 

tOiU 

Paid  for  horse (112  60 

One  note  and  int. 88  60 

Cash. 10  00 

186  10 

•898  01 
Amount  on  note 173  64 

•125  87 

To  give  Boone  credit  on  his  two  notes  for 
•125.31  and  all  interest  is  paid  to  January  1, 
1877. 

"Received,  February  7th,  1876,  of  W.  T. 
Stephenson,  four  hundred  and  fifty-five  dol- 
lars and  eighty-six  cents,  in  full  of  ten  bales 
cotton  shipped  by  me  in  said  Stephenson's 
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name  to  Hervey,  Coker&  Co.,  of  Petersburg, 
Va. 

his 
"$465.86.  S.  P.    X    BooNB. 

mark. 

"Witness:    Wm.  H.  Huohes." 

The  plaintiff  testifled  that  he  was  a8ke<1  by 
Stephenson  to  witness  tlie  above  receipt;  timt 
Boone  wiis  present.  On  cross-examination, 
he  said  that  the  paper  was  not  read  to  Boone; 
that  its  contents  were  not  explained;  that  he 
saw  no  nioner  paid,  and  saw  no  papers  ex- 
cept the  one  he  witnessed;  that  S.  F.  Boune 
could  not  read  nor  write.  Plaintiff's  counsel 
proposed  to  ask  plaintiff  the  following  ques- 
tion, to- wit:  "Did  not  the  defendant,  in  W. 
"W.  Peebles'  ofBce,  offer  to  pay  you  a  certain 
amount,  ^70,  about  two  years  after  Stephen- 
son's death,  claiming  that  that  was  the 
amount  due  on  the  notes?"  The  defendant 
obj(iCted,  upon  the  ground  that  it  was  offered 
as  a  compromise.  The  witness  answered: 
"I  reckon  it  was  offered  as  a  compromise.  I 
claimed  more  than  was  offered.  The  defend- 
ant's counsel,  who  was  present  at  tlie  time, 
acting  for  him,  said  that  there  was  nothing 
due,  and  that  they  were  willing  to  settle  the 
matter  upon  the  basis  of  allowing  all  princi- 
pal, and  8  per  cent,  interest,  if  Boone  was 
properly  credited  with  the  money  and  cotton 
furnished.  I  refused  it."  The  judge  being 
of  the  opinion  that  it  was  an  offer  of  a  com- 
promise, so  adjudged,  an(f^xcluded  the  evi- 
dence.   The  plaintiff  excepted.    (8) 

Hughes  testified  that,  when  Booue  made 
payment  to  him,  Boone  did  not  claim  that 
the  debt  was  all  paid,  and  said,  if  desired  by 
Hughes,  he  (Boone)  would  get  money  from 
Odom  to  pay  with.  Hughes  further  testified 
that  be  did  not  know  how  much  money 
Stephenson  lent  Boone,  and  did  not  know 
whether  or  not  any  interest  was  included  in 
the  face  of  the  bonds. 

The  plaintiff  introduced  the  pleadings  as 
evidence. 

S.  N.  Buxton,  for  plaintiff,  testified  that 
Boone  was  a  man  of  good  sense,  but  could 
not  read  nor  write;  and  on  the  cross-exami- 
oation  said  that  when  a  man  gained  his  con- 
fidence, that  he  relied  upon  him  implicitly. 

Plaintiff  here  closed,  and  defendant  of- 
fered in  evidence  the  deposition  of  plaintiff, 
W.  H.  Hughes,  heretofore  taken  before  Ed- 
win Wright,  as  commissioner,  appointed  by 
the  clerk  of  said  court,  in  this  cause,  and 
filed  with  the  papers,  and  signed  by  Hughes, 
the  plaintiff.  The  plaintiff  objected  that  the 
deposition  was  inadmissible  except  to  im- 
peach the  witness.  The  defendant  stated 
that  it  was  offered  for  that  purpose,  and  as  a 
declaration  made  by  plaintiff.  Objection 
overruled,  and  plaintiff  excepted.    (9) 

S.  P.  Boone  was  examined"  in  his  own  be- 
half, and  was  asked  if  the  contents  of  Exhibit 
F,  which  was  witnessed  by  the  plaintiff, 
Hughes,  were  read  over  to  him,  or  under- 
stood by  him.  The  plaintiff  objected,  under 
Mction  590  of  the  Code.  The  court,  being  of 
tbe  opinion  that  the  plaintiff  bad  opened  the 
v98.E.no.4 — 19 


door  to  that  transaction  by  having  himself 
exatiiined  as  to  the  same,  overruled  the  ob- 
jection, and  the  plaintiff  excepted.    (10) 

The  witness  answered:  "Noone  read  this 
paper  over  to  me.  I  did  not  know  what  was 
in  it.  I  did  not  know  that  I  was  charged 
therein  8112.50  for  a  horse,  $33.60  for  note, 
010  cash,  or  $172.64  for  interest  to  January 
1,  1877.  From  the  time  I  made  the  deed  in 
trust  and  mortgage,  up  to  Stephenson's  death, 
I  bought  only  one  horse.  It  was  a  bay  horse 
I  bouglit  of  a  horse-drover  by  the  name  of 
Bass.  I  bought  him  in  the  hotel  lot,  in  com- 
pany with  W.  D.  Coker.  I  had  some  money 
in  Coker's  hands  from  cotton, — cotton  I  had 
shipped  to  Hervey,  Coker  &  Co.,  in  Coker's 
name,  and  Coker  paid  for  tlie  horse  $110." 
The  defendant  was  asked  how  many  bales  of, 
cotton  he  delivered  to  the  Petersburg  Rail- 
road Company  at  Garysburg,  between  Jan- 
uary 3,  1874,  and  March  1.  1876,  to  be 
shipped  to  Hervey.  Coker  &  Co.,  of  Peters- 
burg, in  the  name  of  W.  T.  Stephenson. 
Plaintiff  objected,  under  section  590  of  the 
Code.  Objection  overruled,  and  plaintiff  ex- 
cepted.   (11) 

Witness  answered:  31  bales  of  average 
size,  450  to  the  bale;  that  in  1874  and  1875, 
and  early  part  of  1876,  cotton  was  worth 
from  12  to  13  cents.  Witness  further  testi- 
fied that  he  borrowed  the  money  t«>  pay  for 
land  he  bought  of  W.  S.  Copeland;  that  he 
paid  Copeland  for  said  land  $3,000;  that  he 

tot  $1,000  of  it  from  W.  D.  Coker,  January 
,  1874;  that  he  paid  Copeland  on  the  3d  of 
January,  1874.  "I  did  nut  know  what  rate 
of  interest  I  was  to  pay  until  after  the  bonds 
were  signed.  Mr.  George  Bowers  was  the 
first  one  who  told  me  what  interest  I  was 
paying.  I  never  asked  any  one  to  look  over 
my  account  with  Stephenson  until  I  consult- 
ed B.  B.  Peebles,  about  two  years  after  Ste- 
phenson died.  After  he  examined  my  pa- 
pers, I  never  paid  any  more  cotton  or  money 
on  said  notes."  To  corroborate  witness 
Boone  as  to  the  amount  he  paid  Copeland  for 
his  land,  defendant  introduced  in  evidence 
the  deed  from  W.  S.  Copeland  to  S.  P.  Boone. 
It  was  dated  January  3,  1874,  admitted  to 
be  in  the  handwriting  of  W.  W.  Peebles,  and 
recited  $3,000  as  the  consideration  pidd  fot 
the  land.  The  defendant  did  not  deny  his 
liability  on  the  bonds  executed  to  Stephenson 
for  the  sum  which  he  actually  got.  One  of 
the  bonds  sued  on  is  as  follows: 

"$1,120.00.  On  the  3d  day  of  January. 
1875,  with  interest  at  the  rate  of  twelve  per 
cent,  from  said  date,  I  owe  and  promise  lo 
pay  W.  T.  Stephenson,  the  sum  of  eleven 
hundred  and  twenty  dollars,  for  value  re- 
ceived. Witness  my  hand  and  seal  this  3d 
January,  1874. 

his 
"S.  P.    X    Boone.    [Seal.] 
mark. 

"Witness:    R.  B.  Peebles." 

On  the  back  of  said  bond  is  indorsed  the 
following  payments,  in  the  order  named,  to- 
wit: 
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"January  11th,  1875.  Keceived  of  S.  P. 
Boone  three  hundred  and  eight  dollars  and 
sixty-nine  cents,  in  part  of  this  note. 

"W.  T.  Stephenson." 

"Int.  paid  on  this  to  the  3d  day  of  Janua- 
17, 1876,  eighteen  hundred  and  seventy-six. 
"W.  T.  Stephenson." 

"1877.  Jan'y  1st.  Beoelved  of  S.  P. 
Boone  eighty-nine  dollars  and  one  cent,  in 
part  payment  of  this  note,  balance  sales  of 
cotton.    Statement  filed.  W.  H.  H." 

"1877.  December  20th.  Received  of  8.  P. 
Boone  four  hundred  and  twenty-one  dollars 
and  twenty-nine  cents,  being  net  sales  pf  ten 
bales  of  cotton,  sold  by  N.  E.  Brooks, 
shipped  by  said  Boone  in  my  name. 

"Wm.  H.  Hughes,  Ex'r." 

From  inspection,  it  appears  that  the  sec- 
ond indorsement  was  first  written  1875,  and 
then  changed  to  1876,  and  tliat  the  words 
''eighteen  hundred  and  seventy-six"  were 
mitten  with  different  ink. 

One  of  the  bonds  sued  on: 

"$1,120.00.    On  the  3d  day  of  January, 
1875,  with  interest  at  the  rate  of  twelve  per 
cent  from  said  date,  I  owe  and  promise  to 
pay  William  T.  Stephenson  the  just  and  full 
sum  of  eleven  hundred  and  twenty  dollars 
for  value  received.    As  witness  my  hand  and 
seal  this  3d  day  of  January,  1874. 
his 
"S.  P.    X    BooNK.    [Seal.] 
mark. 

"Witness:    B.  B.  Peebles." 

On  the  back  of  said  bond  is  indorsed,  in 
the  order  named,  the  following,  to-wit: 

"January  11,  1875.  Received  of  S.  P. 
Boone  the  sum  of  three  hundred  and  eight 
dollars  and  sixty-nine  cents,  in  part  of  this 
note.  W.  T.  Stephenson." 

"Int.  paid  on  this  note  to  the  3d  of  Jana- 
aty,  1876,  eighteen  hundred  and  seventy-six. 
"W.  T.  Stephenson." 

"April  4,  1875.     Received  one  hundred 
•od  eighty-lihree  dollars  and  n  i  nety-t wo  cents. 
"W.  T.  Stephenson." 

From  inspection  of  said  indorsements,  it 
will  appear  that  the  date,  Januarys,  "1875," 
was  changed  to  "1876,"  and  that  the  words 
"eighteen  hundred  and  seventy -six"  were 
written  in  different  ink  from  the  rest  of  the 
Indorsement. 

After  all  the  evidence  was  in,  the  plaintiff 
handed  to  the  judge  a  written  request  to  re- 
fer the  action  to  a  referee,  under  section  421. 
This  was  not  made  known  to  the  defendant. 
The  court  declined  to  do  so  without  calling 
it  to  the  attention  of  defendant's  counsel,  or 
to  the  attention  of  plaintiff's  counsel,  except 
by  not  granting  the  motion.  In  plaintiff's 
statement  of  the  case,  he  noted  an  exception 
to  this  refusal    (12) 

Plaintiff  and  defendant  both  tendered  is- 
■aes,  which  were  settled  by  the  judge,  and 
submitted  as  follows:  1.  Have  the  debts 
been  paid?  2.  If  not,  how  much  is  due? 
8.  Has  the  defendant  p^d  more  than  the 
debts?  4.  If  so,  how  much?  Plaintiff  ex- 
cepted to  third  and  fourth  issues.    (12|) 


The  plaintiff  prayed  the  court  to  Instruct 
the  jury  as  follows: 

1.  "There  is  no  statute  of  usury  applicable 
to  the  notes  declared  on."  This  was  refused, 
and  plaintiff  excepted.    (13) 

2.  "There  is  no  evidence  that  12  per  cent. 
interest  on  the  sum  of  £2,000  for  one  year 
was  incorporated  in  the  notes,  in  order  to 
make  92,240  principal  sum."  This  was  re- 
fused, and  plaintiff  excepted.     (14) 

3.  "  That  if  Boone  paid  12  per  cent,  i  nterest 
voluntarily,  he  cannot  recover  it  back."  4 
"That  if  Boone  paid  voluntarily  money  in 
excess  of  the  amount  he  owed,  he  cannot,  re- 
cover it  back,  unless  paid  under  a  mistake  of 
thefact."  (14J)  These  two  instructions  were 
given  by  the  court. 

5.  "There  is  no  evidence  that  be  paid  either 
under  a  mistake  of  facts. "  This  was  refused, 
and  plaintiff  excepted.     (15) 

6.  "There  is  no  evidence  that  there  was 
any  unfairness  or  duress  in  the  settlement  be- 
tween Boone  and  Stephenson. "  This  was  re- 
fused, and  plaintiff  excepted.    (16) 

7.  "If  the  settlements  between  Stephen- 
son and  Boone  were  fair,  Boone  is  bound  by 
them."  Given  in  substance.  Plaintiff  except- 
ed.   (17) 

The  court  Instructed  the  jury,  as  follows: 
"The  legal  rate  of  interest  at  the  date  of 
these  notes  was  6  per  cent,  per  annum,  and 
no  subsequent  statute  has  repealed  that  law ; 
but  there  have  b^n  statutes  enacted  which 
repealed  the  penalties  which  were  in  force  at 
the  date  of  the  notes,  so  that  the  defendant 
is  liable  for  the  legal  rate  of  interest  at  6  per 
cent.,  and  the  plaintiff  is  relieved  from  the 
penalties  then  in  force."  The  plaintiff  ex- 
cepted.   (18) 

"Then  the  first  question  presented  is  to 
determine  how  much  money  the  defendant 
got.  If  he  got  $2,240,  then  he  is  bound  to 
repay  that  sum,  but  if  he  actually  got  a  less 
sum,  if  he  got  only  $2,000,  then  he  was 
-bound  to  pay  only  that  sum."  Plaintiff  ex- 
cepted.    (19) 

"If  the  defendant  got  $1,120  for  each  note, 
he  is  liable  for  that  sum,  wiUi  interest  at  6 
per  cent.,  unless  it  has  been  paid.  It  is  in- 
sisted tiy  the  defendant  that  he  has  paid  off 
the  entire  debt.  It  is  admitted  by  the  plain- 
tiff that  some  payments  have  been  made,  some 
at  one  time  and  some  at  another.  The  rule, 
then,  for  computing  the  interest  is  by  what 
the  school-boys  call  •  partial  payments.'  The 
principle  underlying  this  rule  is  that  the  in- 
terest is  first  due;  so  when  a  payment  is 
made  on  a  note  tlie  interest  is  counted  to  the 
time  of  payment,  and  added  to  the  principal, 
and  from  this  amount  the  payment  is  deduct- 
ed, and  tlie  balance  becomes  a  new  principal, 
bearing  interest  until  the  next  payment,  and 
interest  is  added  and  the  payment  deducted 
until  all  the  payments  are  applied.  If  any 
payment  Is  less  than  the  interest  due,  it  is 
to  be  applied  to  the  interest,  but  the  principal 
is  not  changed  (it  can  never  become  greater) 
until  it  is  reduced  by  payment  over  and 
above  the  interest  due.    And  payment  mads 
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before  interest  begins  to  accrue  must  be  ap- 
plied to  principal.  You  have,  ttien,  to  as- 
oertaih  wliat  payments  have  been  made  and 
when  made."  The  plaintiff  excepts  to  so 
much  of  this  portion  of  the  charge  as  limits 
bis  recovery  to  6  per  cent,  interest.    (20) 

"If  the  defendant  hiis  paid  voluntarily 
more  than  the  amount  be  was  legally  bound 
to  pay  under  a  mistake  of  law  only,  be  can- 
not recover  back  such  excess;  but  if  be  fii^, 
by  mistake  of  fact,  paid  more  than  was  due, 
be  has  the  right  to  recover  such  excess.  If 
the  defendant  delivered  cotton,  from  time  to 
time,  shipped  in  the  name  of  Stephenson, 
with  the  agreement  that  the  proceeds  were  to 
be  applied  to  the  payment  of  12  per  cent,  in- 
terest and  the  principal,  the  defendant  can- 
not recover  back  any  payment  of  interest 
voluntarily  made  by  him,  or  any  money  ap- 
plied by  the  plaintiff  to  the  payment  of  such 
interest,  if  such  application  was  made  by 
the  direction  of  tlie  defendant,  or  by  liis  con- 
sent, with  full  knowledge  of  the  facts.  If 
thedefeadant  did  not  6onsent  that  the  twelve 
per  cent,  interest  should  be  paid,  and  the 
plaintiff  or  plaintiff's  intestate  received 
money  or  money's  worth  from  the  defendant, 
then  the  payment  would  be  applied  to  the 
payment  of  the  legal  interest,  six  per  cent., 
and  then  to  the  principal.  And  if  the  de- 
fendant, not  intending  to  pay  12  per  cent, 
interest,  hud,  by  a  mistake  in  facts, — a  mis- 
take in  calculation  may  be  a  mistake  in  fact, 
— paid  more  than  the  debt  and  six  per  cent, 
interest,  he  would  be  entitled  to  receive  back 
80  much  aa  be  had  paid  in  excess  of  the  debt 
due."  The  plaintiff  excepted,  upon  the  ground 
that  there  was  no  evidence  of  such  mistake. 
(21) 

"The  relation  between  the  plaintiff's  in- 
testate and  defendant  was  a  confidential  re- 
lation. The  plaintiff's  intestate  was  the 
mortgagee,  and  the  defendant  was  the  mort- 
gagor; and  tlie  law  requires  that  dealings 
t>etween  them  concerning  the  mortgage  debt 
or  mortgaged  property  shall  be  viewed  more 
carefully  than  if  the  parties  were  dealing 
with  each  other  at  arms-length."  Plaintiff 
excepted.    (22) 

"In  order  to  bind  a  person  who  cannot 
read  and  write  by  a  writing  purporting  to 
bave  been  signed  by  him,  it  must  appear 
that  it  was  read  over  to  him,  or  its  contents 
fully  stated,  before  it  was  signed,  unless, 
after  being  signed,  the  contents  of  the  writ- 
ing were  explained,  and  then,  after  knowl- 
edge of  the  contents,  is  consented  to. "  Plain- 
tiff excepted.    (23) 

"If  the  intestate  of  the  plaintiff,  Stepben- 
Boa,  was  the  mortgagee,  and  Boone  was  the 
mortgagor,  a  confidential  relation  existed; 
and  if  the  defendant,  reposing  confidence  in 
Stephenson,  furnished  cotton  to  him,  to  be 
sold  and  applied  to  the  payment  of  the  money 
borrowed  from  him,  it  was  the  duty  of  the 
intestate  of  plaintiff  to  have  sold  the  cotton 
and  to  bave  applied  it  to  the  payment  of  his 
debt,  with  the  legal  rate  of  interest,  and  only 
the  legal  rate  of  interest,  unless  the  defend- 


ant, Boone,  with  a  full  knowledge  of  the 
facts,  voluntarily  assented  to  the  payment  of 
a  greater  rate  of  interest  than  the  legal  rate." 
Plaintiff  excepted.    (24) 

"If  the  defendant,  Boone,  with  a  full 
knowledge  of  tlie  facts,  voluntarily  paid,  or 
assented  voluntarily  to  an  application  of,  a 
greater  rate,  then  he  cannot  recover  it  back. 
In  determining  whether  in  fact  such  pay- 
ment was  made  voluntarily,  the  jury  must 
bear  in  mind  the  relation  of  the  parties,  and 
consider  what  influence  that  relation  pro- 
ducedon  themindof tbedefendant."  Plain- 
tiff excepted  to  the  last  sentence.    (25) 

"In  estimating  the  value  of  the  cotton 
shipped  by  the  defendant  the  jury  must  al> 
low  to  the  defendant  the  price  obtained  by 
the  plaintiff's  intestate,  Stephenson,  when 
that  is  made  to  appear;  and  when  it  does  not 
appear  what  price  was  actually  obtained,  then 
the  jury  must  ascertain  the  market  value  of 
the  cotton  at  the  time  it  was  sold  by  Stephen* 
son."    Plaintiff  excepted.     (26) 

The  jury  responded  to  the  issues  set  forth 
in  the  record,  and  after  they  had  returned 
their  verdict  plaintiff  moved  to  exclude  from 
the  judgment  ^9.01  and  8421.29,  paid  by 
Boone  to  plaintiff.  See  complaint,  answer, 
and  indorsements  on  bonds.  Motion  refused. 
Plaintiff  excepted.    (27) 

There  was  a  verdict  and  judgment  in  favor 
of  the  defendant,  and  the  plaintiff  appealed. 

The  first,  second,  third,  and  fourth  excep- 
tions may  be  considered  together,  as  they  ail 
rest  upon  the  same  general  ground.  The 
indorsements  upon  the  papers,  in  the  hand- 
writing of  the  plaintiff's  testator,  were  of- 
fered as  declarations  or  admissions  in  regard 
to  the  cotton  for  the  proceeds  of  which  the 
defendant  insists  he  was  entitled  to  credit. 
That  the  admissions  or  declarations  of  a 
party  to  a  matter  in  controversy  in  regard  to 
that  matter,  whether  oral  or  written,  are  ad< 
missible  as  against  such  party,  is  too  plain 
to  be  questioned;  but  it  is  insisted  by  coun- 
sel for  the  plidntiff  that  there  is  no  evidence 
that  the  cotton,  or  the  amount  of  the  pro- 
ceeds of  the  cotton,  to  which  the  indorse- 
ments related,  was  to  be  applied  to  the  notes 
upon  which  this  action  is  brought.  The  in- 
dorsements tend  very  clearly  to  show  that 
the  cotton  and  the  proceeds  of  the  cotton 
were  received  for  and  on  account  of  the  de- 
fendant, and  that  he  was  to  be  credited 
therewith;  and  it  nowhere  appears  that  the 
plaintiff's  testator  had  any  other  claims 
against  the  defendant  other  than  a  contro- 
verted charge  for  a  horse,  and  two  other 
items,  aggregating  $156.10.  In  fact,  it  suf- 
ficiently appears  from  Exhibit  D,  subse- 
quently offered  in  evidence  by  the  plaintiff, 
that  the  proceeds  of  the  cotton  referred  to  by 
the  indorsements  were  to  be  credited  by  the 
testator  on  the  notes.  While  the  Exhibit  D 
shows  that  the  cotton  was  to  be  credited  on 
the  notes,  it  in  no  way  tends  to  relieve  the 
transaction  from  the  imputation  of  unfair- 
ness, alleged  by  the  defendant,  for  it  there 
appears  that  the  defendant  is  wrongfully 
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chnrged  with  interest  on  the  two  not'S 
(S134-|-8l34=a268)  to  January  1, 1875;  and 
we  Qnd  that  the  indorsements  on  the  notes 
in  January  1,  1875,  instead  of  showing  a 
credit  for  the  full  amount  of  cotton,  less  the 
sum  of  $123.85,  applied  otherwise  in  Exiiib- 
it  D,  it  appears  that  only  tlie  sum  of  $308.(59 
was  applied  to  eacii  note,  malting  the  entire 
credit  only  $617.88;  for  the  indorsement  of 
the  credit  for  interest  on  the  notes  is  changed 
by  the  erasure  of  "1875,"  and  substitution  of 
"1876."  It  is  insisted  by  the  plaintiff  that 
the  mistake  of  writing  "January  3d,  1875," 
instead  of  "1876,"  is  easily  accounted  for  hy 
the  fact  that  at  the  beginning  of  a  year  such 
a  mistake  as  writing  the  preceding  date  is 
not  uncommon.  But  this  theory  is  fully  met 
and  destroyed  by  the  fact,  as  appears  by  the 
indorsements  of  the  testator,  that  the  cotton 
was  sold  in  April,  November,  and  Decem- 
ber, 1874,  showing  that  in  this  respect  Ex- 
hibit D  was  correct.  The  money  received 
for  cotton  in  1874  should  have  been  credited 
at  that  date.  The  0rst,  second,  third,  and 
fourth  exceptions  of  the  plaintiff  must  be 
overruled. 

The  fifth,  Bixtli,  and  seventh  exceptions 
relate  to  the  testimony  of  W.  W.  Peebles, 
and  may  be  considered  together.  It  is  in- 
sisted that  Mr.  Peebles,  having  been  counsel 
for  the  testator  in  the  matters  out  of  which 
this  litigation  springs,  is  not  a  competent 
witness  to  testify  in  relation  thereto.  Few 
rules  of  evidence  are  better  settled,  or  found- 
ed on  sounder  reasons  of  public  policy,  than 
that  whenever  the  relation  of  counsd  or  at- 
torney and  client  exist,  all  communications 
made  to  the  counsel  or  attorney  on  the  faith 
of  snch  relation,  and  in  consequence  of  it, 
are  privileged ;  and  the  counsel  or  attorney, 
if  so  disposed,  would  not  be  permitted  to  dis- 
close them.  The  seal  of  law  closes  his  mouth 
as  to  them,  and  can  only  be  removed  by  the 
client  himself.  Without  his  consent  it  is 
perpetual.  This  elementary  principle- is  too 
well  established  by  Greenleaf  and  other  writ- 
ers upon  the  law  of  evidence,  and  has  been 
sustained  by  too  many  adjudications,  to  need 
the  citation  of  authorities.  In  many  states 
of  the  Union  it  is  regulated  by  statutory  pro- 
visions, and  in  our  own  state  by  statute. 
Code,  §  1849.  .Communications  to  counsel 
in  cases  of  fraud  where  the  state  is  concerned 
are  not  privileged.  To  the  general  rule,  as 
laid  down,  there  are  several  qualifications: 
"As,  where  the  attorney,  having  made  him- 
self a  subscribing  witness,  and  thereby  as- 
sumed another  character  for  the  occasion, 
adopted  the  duties  which  it  imposes,  and  be- 
come bound  to  give  evidence  of  all  that  a 
subscribing  witness  can  be  required  to 
prove."  1  Oreenl.  £v.  8  244.  So.  wliat  oc- 
curred in  his  presence,  though  his  presence 
was  in  consequence  of  his  employment  as 
oounseL  Patten  v.  Moor,  29  N.  H.  163.  So, 
where  the  witness  was  counsel  for  both  the 
plaintiff  and  defendant,  as  between  them  the 
matter  was  not  in  its  nature  private  and  con- 
fidential.   Michael  v.  Foil,  100  K.  C.  189,  6 


S.  E.  Rep.  2G4,  and  cases  cited.  So  It  has 
been  held  by  numerous  adjudications,  the 
rule  does  not  apply  to  communications  be- 
tween parties  to  an  agreement  made  before 
an  attorney,  or  between  such  parties  and  the 
attorney  of  one  of  them,  or  when  made  by  one 
party  to  liis  counsel  in  the  presence  of  the 
other  party,  or  where  made  by  one  party  to 
tlie  attorney  of  the  other  party.  So,  while 
conimuniciitions  made  to  an.  attorney  em- 
proyed  to  prepare  a  deed  would  be  privileged, 
yet  he  may  be  required  to  testify  as  to  what 
transpired  at  the  time  of  the  execution,  when 
all  the  parties  were  present,  and  to  prove  any 
fact  which  then  occurred  in  relation  to  the 
transaction,  and  still  more  clearly  would  he 
be  competent  if  he  were  a  ])arty  to  the  trans- 
action. 1  Greenl.  £v.  §  242.'  So  the  rule 
does  not  apply  when  advice  is  sought  to  «id 
in  the  violation  of  the  law;  but  the  violation 
must  be  an  act  criminal  per  se,  not  simply 
malum  prohibitum.  But  it  is  insisted  that 
the  attorney  must  determine  for  himself  as 
to  whether  the  communication  is  conflden- 
tial,  and  that  the  court  had  no  right  to  in- 
spect the  deed.  This  is  a  mistake.  It  is  for 
the  court  to  determine  whether,  under  the 
circumstances,  the  communication  is  privi- 
leged or  nut;  and  in  order  to  do  so  it  is  com- 
petent for  the  court  to  make  the  preliminary 
inquiry.  The  deed  was  written  by  the  wit- 
ness at  the  same  time  the  notes  were,  con- 
veying the  property  purchased  of  Copeland 
to  the  witness,  in  trust  to  secure  the  pay- 
ment of  the  notes,  and  it  refers  to  a  mort- 
gage, executed  the  same  day,  and  for  the 
same  purpose,  conveying  the  land  to  Ste- 
phenson. The  notes  and  deeds  were  written 
at  the  same  time.  The  defendant,  Copeland, 
— from  whom  the  land  was  purchased  by  the 
defendant,  and  to  pay  whom  the  money  was 
borrowed,— the  plaintiff's  testator,  and  oth- 
ers, were  present.  His  honor  "held  that  the 
communiciitions,  if  any  were  made  at  the 
time  when  the  notes  and  deeds  were  writ- 
ten, were  not  privileged,"  and  in  this  we 
think  there  was  no  error.  By  the  clear  and 
explicit  ruling  of  tlie  court  the  inquiry  was 
limited  to  the  time  when  the  notes  and  deed 
were  written,  when,  as  appears  from  the  ev- 
idence, the  plaintiff's  intestate,  the  defend- 
ant, and  others,  were  present.  But  when 
the  witness  said,  "All  I  know  is  what  Ste- 
phenson said  to  me  before  I  wrote  the  deed  of 
trust, "  the  counsel  for  the  plaintiff  says  the 
judge  "ought  to  have  stopped  him."  It  does 
not  plainly  appear  from  the  record  that  what 
Stephenson  said  to  the  witness  was  "at  the 
time"  when  the  notes  and  deed  were  writ- 
ten, but  it  must  be  assumed  that  it  was,  and 
that,  in  the  order  of  events  at  that  time,  it 
preceded  the  writing  of  the  deed;  for  other- 
wise it  would  not  have  been  within  the  limit 
of  his  honor's  ruling,  and  it  would  have  been 
the  right  and  the  duty  of  the  plaintiff  to  have 
objected,  and  no  objection  was  made.  But 
we  cannot  see  how  the  answer  of  the  witness 
could  prejudice  the  plaintiff,  for  the  facts 
stated  by  him  are  clearly  deducible  from  the 
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face  of  the  notes.  It  is  said,  liowever,  by 
counsel:  "Tlie  evidence  of  the  witness  was 
injurious  to  the  plaintiff,  inasmuch  as  its  ten. 
dency  wastoshow  usury."  If  lending  money 
at  12  per  cent,  interest  be  usury,  that  ap- 
pears upon  the  face  of  the  notes,  and  certain- 
ly the  evidence  of  the  witness  cannot  show  it 
more  plainly.  It  is  further  objected  that  the 
consideration  of  the  bonds  cannot  be  inquired 
into.  Under  the  present  system,  in  which 
law  and  equity  may  be  blended  in  one  ac- 
tion, fraud  or  mistake  in  the  consideration 
may  be  shown,  and,  while  fraud  in  the  factum 
might  have  the  effect  to  avoid  the  bond  alto- 
gether, fraud  or  mistake  in  the  considera> 
tion,  so  far  as  the  consideration  was  legal, 
would  not  have  that  effect.  Hall  t.  Com- 
missioners, 74  N.  C.  134.  There  was  no  er- 
ror in  overruling  the  fifth,  sixth,  and  seventh 
exceptions. 

The  eighth  exception  relates  to  the  ex- 
clusion of  the  evidence  in  regard  to  the  offer 
of  $370  as  a  compromise.  There  was  no  er- 
ror in  this.  A  proposition  to  compromise, 
not  acceded  to,  leaves  the  rights  of  the  par- 
ties precisely  as  they  were  before  the  propo- 
sition was  made.  Poteat  v.  Badget,  4  Dev. 
&  B.  209;  Sutton  v.  Bobeson,  9  Ired.  380. 
But  counsel  for  the  plaintiff  says  this  was 
not  an  offer  of  compromise.  We  think  it  is 
manifest  from  what  occurred  that  it  could 
admit  of  no  olher  construction. 

The  ninth  exception  is  to  the  admission 
of  the  deposition  of  the  plaintiff.  This  ex- 
ception was  not  pressed  before  us,  and  we 
can  see  no  ground  upon  which  it  can  be  sus- 
tained. 

The  tenth  and  eleventh  exceptions  relate 
to  the  competency  of  the  defendant  to  testify, 
under  section  590  of  the  Code,  in  relation  to 
the  matters  involved  in  the  questions.  As  to 
the  tenth,  the  plaintiff  himself  bad  testified 
in  relation  to  the  same  transaction ;  and  it  is 
quite  clear  that  the  eleventh  related  to  no 
transaction  or  communication  between  the 
witness  and  the  deceased.  It  was  a  fact  in 
no  way  involving  such  a  communication  or 
transaction.  Lockhart  v.  Bell,  86  N.  C.  443, 
and  cases  cited. 

The  twelfth  exception  is  to  the  refusal  of 
his  honor  to  refer  the  action  to  a  referee  upon 
the  request  of  the  plaintiff,  made  after  all 
the  evidence  was  in.  Whatever  may  have 
been  the  discretionary  power  of  the  court  to 
order  or  refuse  a  compulsory  reference  if  the 
application  had  been  made  in  proper  time, 
there  was  no  error  in  refusing  it  after  the 
close  of  the  evidence. 

The  third  and  foui-th  issues  were  clearly 
presented  by  the  answer  and  replication,  and 
12^  cannot  be  sustained. 

The  thirteenth  exception  is  to  the  refusal 
of  his  honor  to  instruct  the  jury  that  there  is 
no  statute  of  usury  applicable  to  the  notes  de- 
clared on.  When  the  notes  were  executed, 
chapter  24,  Acts  1866.  (Battle,  Revisal,  c. 
114,)  in  regard  to  usury,  was  in  force.  That 
act  fixed  the  rate  of  interest  at  6  per  cent., 
"and  no  more,"  unless  for  money  loaned,  for 


which  8  per  cent,  might  be  charged,  if  speci- 
fied in  tlie  contract;  "and  if  any  person  shaU 
agree  to  take  a  greater  rate  of  interest, 
*  *  *  the  interest  shall  not  be  recover- 
able at  law."  The  penalty  for  usury  was  a 
forfeiture  of  all  interest.  Coble  v.  Shoff- 
ner,  75  N.  C.  42.  It  is  insisted  by  the  plain- 
tiff that  the  act  of  1866  was  repealed  by  the 
severely  penal  statute  of  1874^75,  which,  in 
its  turn,  it  is  insisted,  was  repealed  by  the  act 
of  .1876-77,  (Code,  §§  3835,  3836;)  and  the 
argument  of  the  learned  counsel  is  that 
"usury  laws  are  the  creatures  of  statutes; 
and  when  there  are  none,  the  matter  is  at 
common  law,  and  a  question  of  contract,  and 
the  stipulated  rate  can  be  recovered.  The 
penal  provisions  of  usury  laws  are  the  only 
prohibition  of  this,  and  where  they  are  re- 
pealed there  is  no  obstacle.  The  judge  erred 
when  be  charged  the  jury  that  the  plaintiff 
could  only  recover  6  per  cent,  interest.  The 
establishment  of  6  per  cent,  as  the  lawful 
rate,  without  a  penalty  for  violation  of  the 
law.  would  mean  simply  that  that  should  be 
the  rate  when  no  other  was  expressed.  It 
would  not  prevent  the  recovery  of  any 
amount  or  rate  stipulated  to  be  paid.  To  pre- 
scribe a  legal  rate  without  a  means  of  com- 
pelling men  to  observe  the  law  would  be  of 
no  avail  as  a  preventive  of  usury. "  It  would 
perhaps  be  as  correct  to  say  that  interest  is 
the  creature  of  statute,  and  usury  has  been 
unlawful  from  the  days  of  Moses.  The  act 
of  1875,  §  4,  declares  that  it  shall  not  apply 
to  existing  contracts,  and  repealed  only  laws 
in  conflict  with  it.  The  act  of  1877  is  "sub- 
stituted" for  the  act  of  1875,  and,  so  far  as 
the  rate  of  interest  allowed,  is  the  same  as 
that  of  1866,  and  there  has  never  been  a  re- 
peal of  the  law  limiting  the  rate  of  interest. 
Neither  by  the  language  of  the  acts  of  1875 
and  of  1877,  nor  by  implication,  can  such  effect 
be  given  to  them.  Jones  v.  Insurance  Co., 
88  N.  C.  499;  Brinkley  v.  Swicegood,  65  N. 
C.  626;  State  v.  Woodside,  9  Ired.  500.  We 
believe  there  has  never  been  a  day  in  North 
Carolina,  since  long  before  it  was  a  state,  that 
it  was  lawful  to  take  a  greater  rate  of  inter- 
est than  6  per  cent.,  or  8  per  cent,  when 
stipulated,  and  the  law  would  be  treacherous 
to  itself  if  it  were  to  allow  the  enforcement 
of  forbidden  usurious  contracts  because  no 
penalty  was  attached.  This  case  is  clearly 
distinguishable  from  Ewell  v.  Baggs,  108  U. 
S.  150,  2  Sup.  Ct.  Rep.  408,  and  similar  cases. 
Neither  of  the  statutes  in  this  state  author- 
ized a  greater  rate  of  interest  than  that  of 
1866,  whether  by  contract  or  otherwise.  The 
numerous'  cases  cited'  by  counsel  in  regard 
to  the  effect  of  repealing  statutes  have  no  ap- 
plication to  the  case  before  us.  When  the 
contract  was  made,  it  was  unlawful  to  charge 
a  greater  rate  of  interest  than  6  per  cent.,  (or 
8  per  cent,  for  money  loaned,  when  stipulated 
in  the  contract,)  and  the  penalty  was  a  for- 
feiture of  all  interest.  The  effect  of  the  act 
of  1876-77  was  to  relieve  against  the  penalty. 
It  could  not  have  the  retroactive  effect  to 
make  the  contract  for  usury  lawful.    The 
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money  loaned,  with  legal  interest,  can  be  col- 
lected,  because  the  penalty  (forfeiture  of  in- 
terest) Is  repealed;  but  it  does  not  make  that 
lawful  and  enforceable  which  was  not  lawful 
at  the  time.  It  was  lawful  to  take  6  per 
cent,  with  or  without  contract.  Such  an  in- 
terpretation of  the  legislative  will  would  do 
violence  to  the  legislutive  history  upon  the 
subject  of  usury.  The  language  of  the  stat- 
ute gives  it  no  such  retroactive  effect,  and 
we  cannot  give  It  by  any  fair  construction. 
The  repeal  of  a  statute  which  makes  an  act 
unlawful,  or  forbids  a  contract  in  relation 
thereto,  cannot  make  the  act  lawful,  or  vali- 
date the  contract.  Puckett  v.  Alexander,  8 
8.  E.  Rep.  767,  (at  this  term.) 

Tbe  fourteenth  exception  cannot  be  sus- 
tained. There  is  evidence  tending  to  show 
that  the  defendant  paid  Oopeland  $3,000, 
and  that  he  borrowed  $1,000  from  Coker,  and 
the  balance  from  plaintiff's  testator.  It  also 
appears  upon  the  face  of  the  notes  that  they 
were  payable  January  3,  1875,  with  interest 
at  12  per  cent,  from  that  date.  Exhibit  D 
shows  that  12  per  cent,  was  charged  on  the 
1st  of  January,  1875,  on  the  whole  amount. 
This  also  disposes  of  the  exception  to  his 
honor's  charge  numbered  19. 

Exceptions  15,  16,  17,  21,  22,  23,  24.  and 
25  relate  to  instructions  asked  and  refused, 
and  to  instructions  given  and  excepted  to, 
and  may  be  considered  together.  It  was  in  ev- 
idence that  the  defendant  is  an  illiterate  man; 
that  he  cannot  read  and  write;  that  be  was 
confiding,  relying  implicitly  on  those  who 
gained  his  confidence;  that  he  delivered  a 
considerable  quantity  of  cotton  to  or  for  the 
plaintiff's  testator,  and  "relied  entirely  on 
Stephenson's  statements."  It  does  not  ap> 
pear  that  tbe  notes  or  mortgage  and  deed  of 
trust  were  read  over  to  him.  In  fact,  it 
pretty  clearly  appears  that  they  were  not; 
and  it  does  not  appear  that  their  contents 
were  explained  to  him,  or  that  Ira  had  any 
knowledge  of  their  contents.  It  appears 
from  the  testimony  of  Rogers,  which  l>ears 
upon  its  face  evidence  of  candor  and  fairness, 
that  he  suggested  that  in  the  event  of  deatti 
of  the  parties  the  defendant  would  have 
nothing  to  show  for  certain  credits;  where- 
upon the  testator  took  out  two  papers,  which 
be  said  were  tlie  notes,  and  indorsed  some- 
thing on  them.  He  further  said  that  if  the 
face  of  tbe  notes  had  been  shown  to  him,  he 
would  have  seen  that  interest  was  charged 
for  one  year  before  it  was  due,  as  appeared 
in  statement  D.  This  was  in  January.  1875. 
Upon  a  review  of  the  evidence,  we  think 
there  was  no  error  in  refusing  the  instruc- 
tions asked,  or  in  giving  those  excepted  to. 

The  eighteenth  and  twentieth  exceptions 
relate  to  his  honor's  charge  in  respect  to  in- 
terest. As  we  have  already  seen,  tbe  de- 
fendant was  chargeable  with  interest  at  6  per 
cent.,  and  there  was  no  error  in  his  honor's 
instructions  upon  this  question. 

The  twenty-sixth  exception  relates  to  the 
instruction  in  regard  to  the  value  of  the 
ootton.    W6  can  conceive  of  no  possible  ob- 


jection to  tiie  rule  for  ascertaining  tbe  value 
of  the  cotton  as  laid  down  by  his  honor. 

The  twenty-seventh  exception  is  to  the  re- 
fusal of  the  court  to  exclude  from  the  verdict 
the  sums  named,  paid  by  Boone  to  piaintifC 
The  issues  were  firly, submitted  to  the  Jury, 
and  if,  by  mistake,  the  defendant  has  paid 
more  than  the  notes  and  legal  interest,  we 
are  nnable  to  see  why  tbe  sums  named  should 
not  be  excluded.    There  is  no  error. 


a02  N.  C.  SS4) 

Woody  o.  Brooks. 

(Supreme  Court  of  North  Carolina.    Uarob  18, 
1889.) 

Mastsbs  in  Chancbbt  — Kbfkrbncb— Adminib- 
TBiiTOBS — Limitation  of  Actions. 

1.  It  is  error  to  direct  a  reference  to  a  master 
while  a  good  plea  of  the  statute  of  limitations,  de- 
pendent on  a  question  of  law,  remains  undisposed 
of. 

2.  Code  avU  Proo.  N.  C.  M  184, 155,  requiring 
actions  on  the  oiflclal  bond  or  tut  adminlBtrator  to 
be  brought  within  six  years  after  the  filing  of  bis 
final  account,  and  also  requiring  such  an  action, 
as  against  tbe  sureties,  to  be  brought  within  three 
years  from  the  breach  of  tbe  bond,  does  not  apply 
to  an  action,  brought  asainat  the  administrator 
alone,  to  surcharge  and  falsify  his  final  aocount. 

Davis,  J.,  dissenting. 

App&nl  from  superior  court.  Person  coun- 
ty; W.  M.  Shifp,  Judge. 

Actiou  by Woody,  one  of  the  dis- 
tributees of  the  estate  of  Moses  A.  Woody,  de- 
ceased, against  J.  W.  Brooks,  administrator 
de  bonis  non  of  said  estate,  to  surcharge  and 
falsity  the  final  account  of  the  defendant. 
From  an  order  referring  the  cause  to  a  master 
the  defendant  appeals. 

W.  W.  FtMer  and  E.  O.  Bmtth,  for  ap- 
pellant. 

Smitb,  G.  J.  This  was  a  civil  action  tried 
before  Shipf,  J.,  at  September  term,  1888,  of 
Person  superior  court.  Tbe  plaintiff  alleges 
that  he  is  one  of  the  uext  of  kin  of  Moses  A. 
Woody;  that  tbe  defendant,  as  administrator 
of  said  Woody,  on  tbe  17tb  of  May,  1879, 
"made  a  final  settlement  ea; parte,  before  tbe 
clerk  of  said  court,  *  <■  *  showing  a  large 
amount  of  money  received  by  him,  and  a 
large  amount  due"  plaintiff  on  a  final  settle- 
ment. The  fifth  allegation  is  "that  said  final 
settlement  is  false,  and  a  fraud  upon  tbe 
rights  of  the  plaintiff,  and  all  the  heirs  and 
distributees  of  said  Woody."  The  sixth  at 
legation  is  that  "the  facts  contained  in  ar- 
ticle five  of  the  complaint  did  not  come  to  the 
knowledge  of  the  plaintiff  before  tbe  last 
three  years  previous  to  the  beginning  of  this 
action,  but  were  discovered  within  said  three 
years."  He  prays  that  the  said  final  account 
"be  declared  false,  and  a  fraud  upon  tbe 
rights  of  the  plaintiff,  that  it  be  restated  by 
order  of  the  court,  and  for  other  and  farther 
relief."  The  defendant  substantially  admits 
the  allegations  of  the  complaint,  except  ar- 
ticles 5  and  6.  These  he  denies,  and,  as  a 
further  defense,  be  pleads  the  statute  of  lim- 
itations, for  that  more  than  six  years  have 
elapsed  sinee  the  filing  and  auditing  of  said 
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final  aoooUnt.  The  plaintiff  moved  for  a 
reference  to  state  ttie  account.  The  defend^ 
ant  objected,  and  insisted  tliat  lie  was  en^ 
tilled  to  judgment  upon  the  pleadings.  Tliis 
action  was  commenced  on  tbe  6th  of  April, 
1888.  Tbe  court  declined  to  give  judgment 
as  prayed  for  by  defendant,  and  onlered  a 
reference  to  state  an  account,  without  pass- 
ing npon  the  plea  in  bar. 

The  plea  of  tbe  statute  as  a  defense  to  tbe 
action,  if  Its  applicability  depended  on  any 
disputed  fact,  should  have  been  disposed  of 
before  making  an  order  of  reference  by  tbe 
finding  of  the  Jury,  or  of  the  court  with  the 
consent  of  the  parties.  But  there  was  no 
controversy  here  as  to  the  facts,  and  hence  a 
queetiou  of  law  was  raised  which  it  was  the 
duty  of  the  court  to  decide,  and  thus  put  the 
defense  out  of  the  way,  or  put  an  end  to  the 
action,  as  the  court  should  determine.  It  was 
Irregular  to  postpone  the  ruling  until  after  a 
reference  and  report,  even  though  it  was  re- 
served, and  the  defendant  was  entitled  to  a 
ruling  upon  the  point;  and  if  the  objection  is 
▼alid,  and  a  fatal  impediment  to  tbe  prosecu- 
tion of  the  action,  the  refusal  to  pass  upon 
it,  made  as  it  was  at  the  proper  time,  was  the 
denial  of  aright,  and  in  effect  an  adverse  rul- 
ing, open  to  correction  as  error  in  an  appeal 
to  this  court,  as  decided  in  numerous  cases. 
Dean  v.  Ragsdale,  80  N.  0.  215;  Sloan  v. 
McMahon,  85  N.  C  292;  Commissioners  v. 
Raleigh,  88  N.  C.  120;  Humble  v.  Mebane, 
89  N.  C.  410;  Grant  v.  Hughes,  96  N.  C.  177, 
2  S.  £.  Rep.  339. 

Tbe  inquiry  is  then  presented  whether, 
upon  the  admitted  facts,  tbe  action  is  ob- 
structed by  the  statutory  bar  by  the  lapse  of 
time  since  the  filing  and  auditing  the  final 
administration  account  in  the  office  of  the 
derk.  It  wUl  be  noticed  that  a  distinction 
is  made  in  the  enactment  that  interposes  a 
barrier  to  suits  prosecuted  against  the  per- 
sonal representative  In  his  flduciary  capacity, 
upon  the  liability  that  results  from  it,  and 
those  which  seek  to  enforce  tbe  obligation 
created  by  his  bond.  The  creditor  must  bring 
his  action  within  seven  years  next  after  the 
qualification  of  the  representative,  "and  his 
making  the  advertisement  required  by  law 
for  creditors  of  tbe  deceased  to  present  their 
claims,  where  no  personal  service  of  such  no- 
tice in  writing  is  made  upon  the  creditor," 
and  this  bar  is  applicable  alike  to  a  surety  to 
the  debt.  Code,  |  153,  subsec.  2.  To  give 
effect  to  this  provision,  lx>th  conditions  must 
concur  and  be  shown, — the  prescribed  period 
of  inaction,  and  the  making  the  advertisement 
directed  in  the  Code.  Cox  v.  Cox,  84  N.  C. 
138.  The  action  upon  the  bond,  as  super- 
adding a  legal  to  an  equitable  obligation,  in- 
curred in  the  assumption  of  the  otHce,  must 
be  begun  "ag^nst  any  executor,  adminis- 
trator, collector,  or  guardian  on  his  official 
bond  within  six  years  after  the  auditing  of 
his  final  accounts  by  the  proper  officer,  and 
the  filing  of  such  audited  account."  Code, 
§  154,  subsec.  2.    While  tbe  sureties  have  I 


tbia  protection  in  common  with  their  princi- 
pal, they  have  a  further  exoneration,  unless 
sned  within  three  years  after  breach  of  the 
bond.    Id.  §  155,  subsec.  6. 

The  rulings  upon  this  subject,  in  cases 
that  have  come  before  the  court  requiring  a 
construction  to  be  put  upon  the  statute,.do 
not  seem  to  be  in  entire  harmony,  yet  on  ex- 
amination they  will  be  found  to  be  so.  In 
Bushee  v.  Surles,  77  N.  C.  62,  the  action 
was  for  the  recovery  of  the  distributive  shares 
claimed  by  the  plaintiffs  agamst  tlie  admin- 
istrator of  one  Patience  Bushee,  and,  deliv- 
ering the  opinion,  Bynttu,  J.,  says:  "The 
defendants  relied  on  the  statute  of  limitations 
in  the  court  below,  but  do  not  press  the  point 
here.  The  statute  does  not  run  in  favor  of 
administrators  against  tbe  suit  of  the  next 
of  kin  for' their  distributive  shares."  In 
Vaughan  v.  HInes,  87  N.  C.  445,  the  suit 
was  instituted  by  the  administratrix  de  bonit 
non  of  one  Henry  Vaughan,  appointed  on 
February  21,  1881,  on  April  4th  thereafter, 
against  a  surety  to  the  bond  of  the  former  ad- 
ministrator, wlio  died  in  1874,  to  recover  the 
nnadmlnlstered  assets  In  his  hands.  The  re- 
covery was  resisted  on  the  ground  that  more 
than  six  years  had  passed  since  the  return  of 
the  final  account  by  tbe  deceased  in  May, 
1873,  before  the  issuing  of  the  summons.  It 
was  held  that  the  statute  was  a  bar  to  tbe 
action,  and  this  ruling  was  sustained  In  this 
court.  This  was  an  action  on  the  bond,  not 
at  the  Instance  of  the  next  of  kin,  but  of  the 
Bucceeding  administrator,  and  yet  it  was  de- 
clared that  the  statute  began  to  run  against 
the  next  of  kin,  and  continued  to  run  against 
the  plaintiff.  This  determines,  in  effect,  that 
In  an  action  on  tbe  bond  it  must  be  prose- 
cuted within  the  six  years  after  the  filing 
the  specified  account,  as  well  by  the  next  of 
kin  as  by  creditors.  In  order  to  escape  the 
statutory  ol^struction.  In  Grant  t.  Hughes^ 
94  N.  9.  231,  tbe  administrator  de  boTiis  non 
sued  the  executor  of  the  first  administrator 
for  an  account  and  settlement,  and  the  qual- 
ittoation  of  the  former  was  during  the  same 
year  as  the  death  of  tbe  latter,  and  the  suit 
was  instituted  shortly  after  the  plaintiff's  ap- 
pointment. The  defense  was  twofold, — the 
alleged  conclusiveness  of  the  final  account  of 
tbe  state  of  the  assets,  and  the  bar  of  the 
statute.  Both  objections  were  overruled, 
and  Mebrihom,  J.,  speaking  for  the  court, 
declares:  "The  court  properly  held  that  the 
statute  of  limitation  Invoked  by  tbe  defend- 
ant did  not  bar  the  action.  The  action  is  not 
brought  upon  the  official  bond,  as  adminis- 
trator of  the  testator  of  the  defendant.  It  is 
brought  to  compel  an  account  and  settlement 
of  the  estate  of  the  intestate  of  the  plaintiff  ■ 
in  his  hands  in  bis  life-time.  He  was  a  trus- 
tee of  an  express  trust,  and  the  statute  of 
limitation  did  not  apply."  In  Andres  v. 
Powell,  97  N.  C.  155,  2  S.  E.  Bep.  235,  the 
action  was  by  the  administrator  de  bonis  non 
of  one  A.  J..  Shipman  against  the  executors 
of  A.  F.  Powell,  one  of  the  sureties  to  tbe  ad- 
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ministration  bond  of  J.  W.  Ellis,  the  first  ad- 
ministrator, who  relied  upon  the  six-years 
bar  under  section  154,  and  the  defense,  as  in 
Yauglian  t.  Hines,  supra,  was  sustained. 

This  review  of  the  adjudications  establishes 
the  proposition  that  confines  the  operation  of 
the  section  wliich  fixes  the  filing  and  audit- 
ing the  final  account,  as  the  initial  point  at 
which  the  statute  begins  to  run,  to  actions 
upon  the  bond  for  a  breach  of  its  obligations, 
but  leaves  the  representative,  in  his  fiduciary 
capacity,  exposed  to  the  demand  of  the  fidu- 
ciary or  creditor;  the  latter  losing  his  remedy 
under  the  conditions  set  out  in  section  153. 
It  would  be  a  singular,  and  not  to  be  accept- 
ed, result,  unless  plainly  declared,  that  the 
representative  holding  the  trust  fund  in  his 
hands,  an  uncontested  residue  of  the  estate, 
could,  after  the  defined  period,  °  disown  re- 
sponsibility to  any  one  therefor,  and  keep 
and  apply  the  fund  to  his  own  use;  and  this 
might  happen  when  there  has  been  no  viola- 
tion of  fiduciary  duty  under  the  l>ond  or 
otherwise,  and  when  the  estate  is  i<ept  intact 
awaiting  the  demand  of  the  party  entitled  to 
it.  It  is  most  obvious  this  was  not  intended 
in  the  discriminating  provisions  of  tlie  stat- 
ute, and  tliat  the  representative  is  left,  under 
such  circumstances,  responsible  hs  any  oilier 
trustee.  There  was  no  error,  then,  in  disre- 
garding the  plea,  which  is  unavailing  as  a  de- 
fense to  the  action,  and  in  ordering  the  ref- 
erence; the  reservation  of  the  ruling  upon  it 
being  without  prejudice  to  the  appellant. 

We  do  not  mean,  however,  to  say  that  in 
no  case  does  the  statute  bar  the  next  of  kin. 
Until  a  final  account  is  filed  and  audited, 
there  can  be  no  bar;  nor  is  there  any  as  to  a 
balance  admitted  to  be  due  by  such  final  ao- 
count,  unless  the  executor  or  administrator 
can  show  that  be  has  disposed  of  it  in  some 
way  anthorized  by  law,  or  unless  there  has 
been  a  demand  and  refusal  to  pay  such  ad- 
mitted balance,  in  which  case  the  sibtion  is 
barred  in  three  years  after  such  demand  and 
refusal.  Section  155.  When  such  final  ac- 
count is  filed  and  audited,  an  action  to  im- 
peach It  must  be  brought  within  10  years 
from  the  filing  and  auditing  of  the  same. 
The  period  of  limitation  is  not  specifically  de- 
clared, but  we  think  such  a  case  falls  within 
section  158,  which  applies  to  actions  "not 
herein  provided  for."  It  must  come  within 
this  section,  or  none,  as  section  154,  8ul)div. 
2,  expressly  applies  to  actions  upon  the  "oflS- 
cial  bond,"  sulxliv.  6  to  sureties  only,  and 
section  155,  so  far  as  eicecutors,  administra- 
tors, and  guardians  are  concerned,  is  applica- 
ble only  when  there  has  been  a  settlement 
either  by  acts  of  the  parties  or  a  decree  of 
court.  The  final  account  having  been  filed 
wittiln  10  years  before  the  commencement  of 
this  action,  there  was  therefore  no  error  in 
disregarding  the  plea,  which  is  unavailing  as 
a  defense,  and  in  ordering  the  reference;  the 
reservation  of  the  ruling  thereupon  being 
without  prejudice  to  the  appellant.  The 
Judgment  must  therefore  be  affirmed. 


Davtb,  J.,  (diueittinff.)  I  cannot  concur  la 
the  opinion  that,  where  a  final  account  is  filed 
by  an  executor  or  administrator,  there  is  no 
limitation  to  an  action  SKainst  him  by  the  next 
of  kin,  nnless  the  action  oe  on  the  bond.  Ex- 
cept in  actions  commenced  before  the  24th  of 
August,  1868,  or  in  cases  where  the  rixht  of  ac- 
tion accrued  before  that  date,  all  civil  actions 
must  be  commenced  within  the  periods  pre- 
scribed in  title  8,  c.  10.  Code,  "except  where  in 
special  cases  a  difterent  limitation  is  prescribed 
by  sUtote. "  Code,  §§  186, 188,  There  is  now 
no  such  thing  as  a  statutory  presumption,  and 
all  persons  havlne  a  right  to  sue,  unless  under 
some  of  the  disabilities  named  in  the  statute, 
must  bring  their  actions  within  the  times  lim- 
ited, or  an  absolute  bar  may  be  interposed. 
Section  154.  subsec.  8,  Code,  requires  that  an 
action  not  against  sureties,  bat  against  anv  ex- 
ecutor or  administrator,  etc.,  en  his  official 
bond,  shall  be  commenced  within  six  years  from 
the  filing  and  auditing  of  his  final  account  as 
required  by  law.  Section  1S5,  subsec.  2.  re- 
quires the  action  to  be  commenced  within  three 
years,  "upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture,  unless  some  other 
time  be  mentioned  in  the  statute  creating  it " 
The  duties  and  liabilities  of  executors  and  ad- 
ministrators are  prescribed  in  the  various  sec- 
tions of  chapter  88,  Code,  and  among  these  sec- 
tions 1488  and  1489  define  their  duties  in  regard 
to  paying  over,  to  persons  entitled  to  the  same, 
money  remaining  in  their  hands,  specifying 
what  may  be  retained ;  and,  if  they  do  not  know 
to  whom  to  pay,  they  may  file  petitions  against 
ail  narties  interested,  under  section  152S  et  seq., 
or  tney  may  pay  it  into  the  clerk's  office  under 
section  16^.  By  section  1402,  they  may  be  re- 
quired to  file  their  final  accounts  for  settlement 
at  any  time  after  two  years  from  their  qualifi- 
cation, and  this  at  the  instance  of  any  one  in- 
terested in  the  estate;  and  sections  1610, 1511. 
give  to  legatees  and  distributees  the  right  to  sae 
executors  and  administrators  for  legacies  or 
distributive  shares  at  any  time  after  the  lapse 
of  two  years  from  their  qualification.  Section 
1604  directs  when  money  shall  be  paid  to  the 
university.  Section  166,  subsec.  6,  limits  an  ac- 
tion against  the  sureties  to  three  years  after  the 
breach  for  which  the  action  is  brought  So 
that,  as  I  understand  the  law,  the  limit  to  an 
action  against  the  executor  or  administrator  in- 
dividually and  on  his  bond  is  six  years  after  the 
filing  and  auditing  his  final  account,  and  against 
his  sureties  on  his  bond  three  years  after  a 
breach  or  failure  to  discharge  any  of  the  duties 
required  of  him  by  law.  The  ultimate  limit  of 
liability  is  three  years  after  filing  and  auditing 
his  account,  nnless  against  him  individually 
and  on  his  bond,  and  there  six  years  is  the  ul- 
timate limit  The  filinj^  and  auditing  the  finkl 
account  is  the  initial  point  at  which  tne  statute 
begins  to  run  against  the  executor  or  adminis- 
trator; and  this,  it  seems  to  me,  is  not  only  the 
proper  construction  to  be  placed  on  the  sec- 
tions of  the  Code  referred  to,  but,  as  we  shall 
presently  see,  is,  I  think,  the  only  construction 
that  has  l>een  placed  on  them  by  this  court 
since  the  Code  went  into  eftect 

It  is  admitted  that  the  statqte  is  a  bar  to  an 
action  on  the  bond  by  the  next  of  Idn.  The 
bond  is  given  to  insure  a  faititfol  discliarge  of 
his  duties  by  the  fiduciary,  and  one  of  these  du- 
ties is  to  deliver  and  pay  over  to  the  person  en- 
titied  to  the  same  all  sums  in  his  hands  at  the 
expiration  of  two  years,  with  the  exceptions  re- 
ferred to  in  sections  1488  and  1489  of  the  Code. 
If  the  person  or  persons  entitied  shall  be  vigi- 
lant enough  to  do  so,  he  or  they  may  bring  aa 


Digitized  by 


Google 


N.  C.) 


WOODT  t».  BROOKS. 


297 


action  on  the  bond  against  the  principal  and 
his  sureties  within  three  years  from  the  Dreach, 
or  against  the  principal  alone  within  sis  years 
after  the  filing  and  auditing  the  final  account. 
It  win  not  do  to  say  that  the  six-years  bar  is  to 
protect  the  sureties  on  the  bond;  they  are  pro- 
tected by  a  much  shorter  limit.  Three  years 
from  the  filing  and  auditing  the  final  account  is 
the  longest  possible  time  by  which  they  can  be 
held  bound,  and  what  possible  necessity  can 
there  be  for  the  six-years  bar  to  an  action  on 
the  bond  given  to  insure  the  faithful  discharge 
of  the  duties  of  the  executor  or  administrator, 
if  there  be  an  equal  remedy  as  against  him,  by 
suit  not  on  the  bond,  to  which  there  is  no  limit? 
It  seems  to  me  contrary  to  all  analogy  and  to 
all  precedent  to  say  that  there  shall  be  a  limit 
to  a  right  of  action  for  breach  of  fiduciary  duty 
secured  by  the  solemnity  of  a  bond,  and  no 
limit  at  all  to  an  action  for  the  same  breach 
of  fiduciary  duty,  if  you  choose  to  ignore  the 
bond,  and  sue  on  the  simple  liability.  It  was 
not  so  with  the  statute  of  presumptions,  where 
no  such  distinction  existed.  The  statute  of 
presumptions  began  to  run  when  the  cause  of 
action  accrued:  so  now  the  statute  of  limita- 
tions begins  to  run  from  the  respective  periods 
designated  in  the  statute,  and,  where  none  is 
designated  or  provided  for,  then  "within  ten 
years  after  the  cabse  of  action  shall  have  ac- 
crued." Code,  g  168.  This  last  referred  to 
■ection  applies  to  every  action  not  otherwise 
"providea  for,"  and  there  is  now  no  action  to 
which  some  limit,  according'  to  the  subject- 
matter,  does  not  apply. 

The  administrator,  after  his  final  account 
and  settlement,  has  no  right  to  retain  in  his 
hands  the  money  of  the  estate  to  await  the  de- 
mands of  those  entitled  to  it,  but  it  is  his  duty 
to  pay  it  over,  and  it  is  the  right  and  duty  of 
those  entitled  to  it  (If  laboring  under  no  disa- 
bilities) to  see  that  this  is  done  within  the  time 
limited,  or  they  will  be  barred.  After  the  fil- 
ing and  auditing  of  the  final  account,  he  has  no 
duty  to  perform  in  relation  thereto,  except  to 
pay  what  he  may  have  in  his  hands  to  the  per- 
sons entitled  to  it.  The  action  before  us  is 
based  on  section  1S6,  subsec.  9,  Code,  and  the 
complaint  recognizes  the  fact  that  the  statute 
would  bar  the  action,  but  for  allegations  5  and 
6,  in  which  it  is  charged  that  there  were  frauds 
in  the  final  settlement,  and  that  the  frauds  did 
not  "come  to  the  knowledge  of  the  plaintiff  be- 
fore the  last  three  years  previous  to  the  bring- 
ing of  this  action,  but  were  discovered  within 
said  three  years,  and  not  without "  These  al- 
legations of  fraud  and  recent  discovery  were 
denied,  and  presented  issues  upon  which  de- 
pended the  plea  of  the  statute  of  limitations, 
and  the  right  of  plaintiff  to  recover,  and  the 
defendant  bad  a  right  to  have  these  issues 
passed  upon.  After  the  time  prescribed  in  sec- 
tion 1  8  of  the  Code,  the  statute  is  an  absolute 
bar  to  creditors,  (Lawrence  v.  Norfleet,  90  N. 
C.  684:  Worthy  v.  Mcintosh,  Id.  686;)  and  after 
the  time  prescribed  in  section  164,  subsec.  3, 
and  section  166,  snbsec.  S^the  statute  is  an  ab- 
solute bar  to  the  next  of  kin,  (Vaughan  v.  Hines, 
87  N.  C.  445:  SpruiU  T.  Banderson,  79  K.  C.  466.) 

But  it  is  said  that  Bushee  t.  Surles,  77  N.  C. 
62.  and  Grant  v.  Hughes,  94  N.  C.  281,  are  in 
conflict  with  this  position.  1  think  not.  In 
Grant  v.  Hughes  the  action  was  governed  by 
the  law  as  it  was  prior  to  1868,  the  original  ad- 
ministration having  been  taken  out  in  1861,  and, 
so  far  as  the  question  before  us  is  concerned, 
has  no  application;  and,  as  was  said  in  Vaughan 
T.  Hines,  distinguishing  it   from   Bushee  ▼. 


Surles,  "in  that  case  (Bushee  ▼.  Surles)  there 
had  not  been  any  final  account  filed  by  the  ad- 
ministrator;" and  besides,  as  will  be  seen  by 
reference  to  the  original  record  of  the  case  on 
file,  though  it  does  not  appear  in  the  report, 
the  administration  was  prior  to  1868,  and  that 
case  does  not  apply.  But  it  is  said  Vaughan  t. 
Hines  and  Andres  v.  Powell  were  actions  on 
bonds.  This  is  true,  but  in  Vaughan  ▼.  Hinea 
it  is  expressly  said  that  the  statute  of  presump- 
tions has  been  repealed  so  far  as  It  applied  to 
actions  upon  the  bonds  of  administrators,  etc., 
and  the  statute  of  limitations  substituted  there- 
for. There  being  now  no  statute  of  presump- 
tions, the  statute  of  limitations,  according  to 
the  subject-matter,  applies  to  all  actions  wnat- 
ever.  I  think  the  reasoning  in  Vaughan  ▼. 
Hines  is  predicated  upon  the  idea  that  the  lim- 
itation to  an  action  upon  the  bond  is  the  ulti- 
mate time  within  which  an  action  can  be 
brought  by  the  next  of  kin,  and  the  following 
citation  from  that  case  is,  to  my  mind,  conda- 
sive  of  the  question  before  us.  Afte^  stating 
that  the  statute  of  limitations  prescribed  by  the 
Code  applied  to  that  action,  it  is  said:  "That 
being  so,  the  question  arises,  does  the  statuti 
of  limitations  prescribed  by  the  Code  ran  in 
favor  of  an  administrator  against  an  action 
brought  by  the  next  of  kin  for  their  distrib- 
utive shares?  It  was  held  in  Ivr  v.  Rogers,  1 
Dev.  Eq.  58,  (a  case  decided  in  1837,  and  recent- 
ly approved  by  this  court  in  the  case  of  Hodges 
V.  Council,  86  N.  G 181.)  'that  where  there  was 
a  return  made  by  an  administrator  to  the  coun- 
ty court,  admitting  a  balance  against  him,  the 
statute  of  presumptions  was  put  in  motion, 
and  after  ten  years  from  the  date  of  the  return 
a  bill  filed  by  the  next  of  kin  to  recover  that 
balance  was  held  to  be  too  late.'  Chief  Justice 
Tatlor,  who  delivered  the  opinion  of  the  court, 
said:  '  This  case  is  of  purely  equitable  jurisdio- 
tion,  and  not  subject  to  any  legal  bar,  by  force 
of  the  statute  of  limitations,  yet  this  court, 
from  an  early  period,  has  adopted  rules  as  to 
barring  an  equity,  drawn  as  nearly  as  possible 
from  analogy  to'the  rules  of  law.  And  in  an- 
swer to  the  objection -[the  verv  objection  that 
is  made  in  the  present  case]  that  the  defend- 
ant, who  was  an  administrator,  was  a  trustee, 
and  therefore  could  not  avail  himself  of  such  a 
defense,  proceeded  to  say:  'I  deem  it  unnec- 
essary to  examine  the  doctrine  relative  to  ex- 
press and  implied  trusts,  because  the  settlement 
of  the  account  bv  the  administrator  presents  a 
clear  ground  of  decision,  whatever  the  defendt- 
ant's  original  character  may  have  been.  From 
that  time  the  trust  ceased  to  be  open,  and  the 
defendant  stood  in  a  new  relation  to  the  com- 

Elainant  as  his  debtor.  Could  the  complainant 
ave  sued  at  law,  his  cause  of  action  would 
then  have  begun  to  run  from  that  time.'  The 
principle  to  be  deduced  from  this  decision  is 
that,  if  the  action  could  be  brought  at  law 
upon  the  bond  of  an  administrator,  who  had 
filed  his  final  account  in  the  proper  ofilce,  the 
statute  of  presumptions  would  begin  to  run 
in  his  favor  against  the  next  of  kin,  and  the 
claim  would  be  presumed  to  be  paid  after  the 
lapse  of  ten  years  from  the  tim'e  of  filing  the 
account. "  Where  the  statute  of  presumptions 
began  to  run  under  the  old  law,  I  think  the 
statute  of  limitations  begins  to  run  under  the 
new;  and  whether  under  the  one  or  the  other^ 
the  filing  of  the  account  is  the  initial  peri«>d  of 
time  at  which  It  begins  to  run  in  favor  of  an 
administrator  or  executor  against  next  of  kia 
or  legatees.  As  was  said  by  Chief  Justice  Tat- 
LOS  lit  Ivy  T.  Rogers  (quoted  in  Vaughan  t. 
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HineB  as  It;  ▼.  Cox)  the  doctrine  In  regard  to 
•xpresa  trnsts  has  no  application  after  tbe  filing 
of  the  final  account.  CertaJnly,  if  it  conld  haye 
none  nnder  tbe  law  as  it  then  stood,  It  can  have 
none  now,  and,  as  was  said  by  this  court  in  r«- 
nrd  to  the  return  of  the  administrator  in 
Vaughan  v.  Hines:  "It  was  sucL  a  sliitcment  as 
showed  to  all  persons  interested  in  the  distri- 
bution of  the  estate  that  tbe  administratioti  of 
the  estate  was  finished."  Whenever  the  rieht 
of  action  accrues  to  the  eetiui  gve  trutt  agamat 
the  trustee,  whether  the  trust  be  express  or  im- 
plied, and  certainly  after  the  "trust  ceased  to 
be  open, "  by  the  plain  and  unmistakable  lan- 
guage of  the  statute  it  begins  to  run,  and  the 
action  must  be  brought  wiuin  the  time  limited, 
If  there  be  no  disability.  The  right  of  action 
accrues  to  the  legatee  or  distributee  after  two 
years  from  qualification  of  the  executor  or  ad- 
ministrator, and  he  must,  if  no  disability  ex- 
ists, bring  liis  action  within  six  years  after  the 
filing  ana  auditing  the  final  account,  or  he  may 
be  barred.  For  the  reasons  given  I  think  the 
defendant  had  a  right  to  have  the  issnes  of 
"fraud"  and  "discovery  within  Uiree  years," 
raised  by  the  allegations  of  the  complaint  and 
denials  of  the  answer,  passed  upon  before  re- 
opening the  account 

Nora.  Since  this  diaseo'ting  opinion  was  filed, 
tbe  opinion  of  the  court  bos  been  so  changed  as  to 
make  10  years  a  bar,  and,  to  that  extent,  what  was 
said  does  not  apply. 


(101  N.  C.  18») 

PsKiHaauoK  ft  al  9.  WnjJAiis. 


taupreme  Court  <if  North  CaroUna.   Xaroh  U, 
1889.) 

MoBtaAOM— BsDxxmox— STATon  of  Loira- 
noHB. 

Four  years  after  the  death  of  the  mortgagor, 
and  about  three  years  af  t^r  the  equity  of  redemp- 
tion held  become  barred,  the  infant  heirs  of  the 
mortgagor  brought  suit  to  redeem  from  the  fore- 
closure sale.  Held,  that  the  statute  of  limitations, 
having  begun  to  run  against  their  ancestor,  was 
not  interrupted  by  the  fact  of  infancy,  and  that 
tlwir  aotion  was  barred. 

Appeal  from  iuperior  oourt,  Duplin  county 
BoTKiN,  Judge. 

D.  B.  Nicholsoti  a,ad  BateJulor  &  Devereux, 
for  appellants. 

Shepherd,  J.  Civil  action  tried  t>efore 
BoYKiN,  J.,  December  terpi,  1888,  of  Dup- 
lin superior  court.  The  parties,  waiving  a 
trial  by  jury,  agreed  to  the  following  facts, 
with  tbe  understanding  that  the  court  should 
render  judgment  therpon  according  to  his 
opinion  of  the  law  arising  therefrom:  (1) 
Norris  F.  Frederick  maile  a  mortgage  deed 
for  the  lands  in  dispute  on  April  18,  1873, 
for  $596.  (2)  After  maturity  of  said  mort- 
gage, the  mortgagee  advertised  and  sold  said 
lands,  and  himself  became  the  purchaser. 
(8)  Under  and  by  virtue  of  said  sale  and 
purchase  the  mortgagee  (the  defendant  in 
this  action)  enterod  into  tlie  adverse  iiosses- 
sion  of  said  lands. on  Janii.try  1,  1874,  and 
ha8  held  and  used  them  as  his  own  ever 


since,  and  has  put  valuable  Improvements 
thereon.  (4)  That  at  various  times  since 
such  sale  the  defendant  has  received  as  rents 
for  said  premises  large  sums  of  money,  some 
of  which  has  t>een  paid  by  his  teuant  within 
three  years  prior  to  the  commencement  of 
this  action.  (5)  At  the  time  of  such  sale 
the  mortgagor  was  residing  in  a  remote  part 
of  the  state.  (6)  Norrls  Frederick,  the  mort- 
gagor, died  about  the  1st  day  of  January, 
1883.  (7)  There  has  been  no  administrator 
or  executor  of  his  estate.  (8)  The  plaintiffs 
In  this  action  are  infants  of  tender  years, 
heirs  at  law  of  the  mortgagor,  Norris  Fred- 
erick, and  are  without  any  general  or  testa- 
mentary guardian,  and  have  never  had  any 
guardian.  (9)  That' this  iictlon  was  com- 
menced on  the  6th  day  of  June.  1887.  Upon 
a  consideration  of  the  foregoing  facts,  the 
court,  being  of  the  opinion  tliat  the  defend- 
ant WHS  entitled  to  judgment  on  his  plea  of 
the  statute  of  limitations,  adjudged  that  tlis 
plaintiffs  go  without  day,  aqd  they  appealed. 
The  defendant,  after  tbe  maturity  of  the 
mortgage  debt,  entered  into  "the  adverse 
possession"  of  the  prop'erty  on  the  1st  day  of 
January,  1874.  The  mortgagor  died  about 
the  1st  of  March,  1883.  Tbe  statute  of  lim- 
itations (Code,  §  152,  par.  4)  bad  therefore 
run  against  him  for  a  period  of  nine  years. 
This  action  was  brought  on  the  6th  day  of 
June,  1887,  and  is  barred  unless  the  plain- 
tiffs can  bring  themselves  within  some  of 
the  disabilities  prescribed  by  the  Code.  It 
Is  well  settled  that  when  the  statute  of  limit- 
ations begins  to  run  nothing  stops  it.  "So, 
where  it  begins  to  run  against  the  ancestor, 
it  is  not  suspended  by  any  statutory  disability 
in  the  heir  at  the  time  of  descent  cast." 
Wood,  Lim.  11 ;  Pearce  v.  House,  Term  R.  N. 
C.  722.  Four  years  after  tbe  death  of  tbe 
mortgagor,  and  about  three  years  after  the 
equity  of  redemption  had  been  barred,  (Bru- 
ner  t.  Tbreadgill,  88  N.  C.  367.)  the  heirs  of 
the  mortgagor,  who  are  infants,  bring  this 
suit  to  redeem.  We  see  nothing  in  section 
148  of  the  Code,  cited  by  counsel,  which 
changes  the  law  as  it  formerly  existed;  nor 
do  we  see  bow  section  168,  Code,  can  help 
the  plaintiffs.  Conceding  that  this  section 
relates  to  actions  other  than  personal,  the 
plaintiffs  have  not  brought  themselves  with- 
in its  terms  by  suing  within  a  year  after  the 
death  of  their  ancestor,  and  there  is  no  sav- 
ing as  to  infancy  in  the  section  referred  to. 
There  is  no  error  in  the  ruling  of  his  honor, 
and  the  judgment  will  be  affirmed. 


(103  N.  C.  159) 

Chanobt  et  al.  v.  Powbll  et  al. 

(Supreme  Court  of  North  CaroUna.    March  25, 

1889.) 

IiIliITl.TIOII  OF  ACTIOSS — ^DlSABILmsS. 

1.  Where  the  statute  of  limitatiors  had  begun  to 
run  against  plainUSs'  ancestor,  the  fact  that  tbe 
f«nte  plalntlSs  were  infants  at  the  time  of  bin 
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death,  and  that  they  married  before  comiog  of  age, 
did  not  stav  the  running  of  the  statute. 

2.  The  fact  that  the  auceetor  died  in  1863.  doting 
the  time  when  the  statute  was  suspended,  does  not 
support  the  contention  that  there  was  in  ettect  an 
ahsolute  repeal  of  the  statutA  in  May,  1801,  and  a 
r»«nactment  in  January,  1870;  thus  giving  rise  to 
a  now  cause  of  action,  while  the  heirs  were  under 
dlsabUity. 

Appeal  from  snperlor  court,  Columbus 
county;  James  H.  Mesbiuon,  Judge. 

Ejectment  by  8.  J.  Cbancey  and  others 
against  £11 M.  Powell  and  others.  Plaintiffs 
were  nonsuited,  and  appeal. 

2>.  /.  I-ewis  and  Pearson  EUis,  for  appel* 
lants.    SchtUken  A  Hinet,  for  appellees. 

Shepherd.  J.  The  right  of  action  in  this 
case  accrued  to  D.  MT.  Baldwin,  the  ances- 
tor of  the  plaintiffs,  in  the  year  1856,  when 
the  defendants,  or  those  nnder  whom  they 
claim,  entered  into  the  adverse  possession  of 
the  land  in  controversy.  D.  W.  Baldwin 
lived  until  1862,  and  was  under  no  disability. 
The  defendants  have  been  in  adverse  posses- 
sion up  to  the  commencement  of  this  suit, — 
the  19th  of  July.  1887.  Eliminating,  there- 
fore, the  time  from  the  1st  of  May,  1861,  to 
the  1st  of  January,  1870, — the  period  during 
which  the  statute  of  limitation  and  presump- 
tion was  suspended, — the  law  would  presume 
that  the  defendants  were  the  owners  of  the 
land,  and  the  plaintiffs  would  be  barred.  In 
order  to  meet  this  aspect  of  the  case  the 
plaintiffs  asked  the  court  to  "instruct  the 
Jury  that  if  tiiey  believe  from  the  evidence 
that  the  defendants  and  those  under  whom 
they  claita  took  possession  of  the  land  in  con- 
trover-sy  in  1856  or  1857,  and  that  D.  W. 
Baldwin,  ancestor  of  the  plaintiffs,  died  in 
1862,  and  the/«fne  plaintiffs  were  under  the 
age  of  '21  years  at  the  time  of  his  death,  and 
that  they  were  Intermarried  with  the  male 
plaintiffs  liefore  they  arrived  at  the  age  of 
21  years,  this  cause  of  action  is  not  barred 
by  the  statute  of  limitation  or  presumption." 
His  honor  very  properly  declined  to  give  this 
instruction.  We  regard  it  as  well  settled  that 
"if  the  statute  begins  to  run  against  the  an- 
cestor or  devisor,  it  continues  to  run  after  his 
death,  notwithstanding  the  infancy  of  the  heir 
or  devisee.  There  is  no  difference  between 
Tolnntary  and  involuntary  disabilities." 
Malone,  Real  Prop.  Tr.  294.  Pbabson.  J., 
in  Mebane  v.  Patrick,  1  Jones,  (N.  C.)  23, 
says  that  neither  the  doctrine  of  presumption 
at  common  law,  nor  the  act  of  1825,  have 
any  saving  in  regard  to  the  rights  of  infants, 
feme  coverts,  or  persons  non  compos.  In  the 
statute  of  limitations  there  is  an  express  ex- 
ception in  favor  of  the  rights  of  those  who 
may  be  infants,  etc..  at  the  time  the  right 
accrues,  but  if  at  that  time  there  is  no  disa 
bility,  although  the  right  may  on  the  next 
day  pass  to  an  infant,  it  is  not  within  the 
proviso,  so  that  it  has  grown  into  a  legal  ad- 
age, "when  the  statute  begins  to  run,  it  con- 
tinues to  rnn."  To  the  same  effect  are  the 
cases  of  Seawell  v.  Buncli,  6  Jones,  (N.  C.) 
195,  and  Frederick  v.  Williams,  ante,  298, 


(decided  at  this  term.)  The  cases  of  Day  v. 
Uoward,  73  N.  C.  l.and  Clayton  v.  Rose,  87 
N.  C.  106,  cited  by  the  plaintiffs,  are  in  af- 
firmance of  the  principle  we  have  mentioned. 
The  chief  questions  in  Day  v.  Howard,  so- 
pra,  were  as  to  the  time  when  the  plaintiff's 
cause  of  action  accrued,  and  how  long  a  pe- 
riod of  delay  was  required  to  bar  the  plain-^ 
tiff's  right  of  action, — she  being  a  tenant  in 
common  with  the  defendant.  In  Clayton  v. 
Rose,  it  was  held  that,  inasmuch  as  the  heirs 
of  the  trustee  were  infants  when  the  cause 
of  action  accrued,  the  cestui  que  trust  was 
entitled  to  avail  herself  of  their  disability, 
and  her  action  was  not  barred.  The  plain- 
tiffs, however,  contend  "that,  inasmuch  as 
the  statute  of  limitations  was  suspended  at 
the  time  this  cause  of  action  accrued  to  the 
plaintiffs,  the  case  stands  upon  the  same 
footing  as  it  would  if  the  statute  of  limita- 
tions bad  been  absolutely  repealed  in  May, 
1861,  and  re-enacted  in  January,  1870,  after 
the  death  of  the  ancestor,  D.  W.  Baldwin, 
and  while  the  heirs  at  law  Were  under  disa- 
bility." This  position  finds  no  support,  we 
think,  in  Lippard  v.  Troutman.  72  N.  C.  551, 
and  Davis  v.  Perry,  89  N.  C.  420.  cited  by 
counsel.  The  plaintiffs  stand  in  the  same 
position  as  would  their  ancestor  had  he  lived, 
and  brought  this  suit.    There  is  no  error. 


a03  N.  C.  170) 
TVOKBB  «.  TDOKKR. 

(Supreme  Cotirt  of  Nnrth  Caroltna.   Harch  18, 
1889.) 

HonsT&A.i>— RtOHTS  ow  Witb. 
Under  Const.  N.  C.  art  10, 1  S,  and  Code  Civil 
Proo.  i  514,  providing  tliat  uifl  homestead  of  a 
husband  who  dies  childless  shall  inure  to  the  ben- 
efit of  his  widow,  and,  if  not  already  set  off  to  him, 
may  be  allotted  to  her  after  his  death,  the  widow 
of  a  childless  husband,  whose  personalty  is  ex- 
hausted in  the  partial  payment  of  his  debts,  is  en- 
titled to  a  homestead  allotted  while  auoh  debts  ex- 
isted, as  against  the  heir,  though  he  afterward 
pays  the  residue  of  the  debts. 

Appeal  from  superior  court.  New  Hanover 
county;  Shepherd,  Judge. 

The  plaintiff,  who  was  the  brother  and 
sole  heir  of  William  Tucker.deceased,  brought 
this  action  against  Flora  Tucker,  widow  of 
said  William  Tucker,  to  have  her  dower  In 
land  of  her  late  husband  assigned  to  her. 
There  was  a  judgment  for  defendant,  hold- 
ing that  she  was  entitled  to  a  homestead  in 
the  land,  and  plaintiff  appeals.      Const  N. 
C.  art.  10,  §  5,  provides  that  if  the  owner  of 
a  homestead  die  leaving  a  widow  but  no  chil- 
dren, the  same  shall  be  exempt  from  the 
debts  of  her  husband,  and  the  rents  and  prof- 
its thereof  shall  inure  to  her  benefit  during 
her  widowhood,  unless  she  be  the  owner  of  a 
homestead  in  her  own  right.     Code  Civil 
I  Proc.  §  514,  provides  that  if  a  person  entitled 
I  to  a  homestead  exemption  die  without  having- 
I  had  the  same  set  apart,  his  widow,  if  he 
'  leave  no  children,  may  proceed  to  have  such 
homestead  set  apart  according  to  law. 

/.  D.  Bellamy,  for  appellant.     Thos.  W, 
Strange,  for  respondent. 
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Davis,  J.  This  action  was  commenced  in 
the  superior  court  of  New  Hanover  county 
to  have  the  defendant's  dower  idlotted  to  her 
in  the  land  mentioned  in  the  pleadings,  and 
heard,  upon  appeal  from  the  clerk,  before 
Sbefheiid,  J.,  upon  the  following  facts, 
found  as  a  special  verdict:  "William  Tucker, 
the  husband  of  tl>e  defendant,  died  seised 
and  possessed  of  the  property  in  controversy, 
leaving  the  defendant  as  his  widow,  and  the 
plaintiff  as  liis  only  heir  at  law, — said  plain- 
tiff being  an  adult  brotlier;  and  that  said 
William  Tucker  died  in  the  year  1880;  that 
at  the  date  of  his  death  said  William  Tucker 
left  some  debts,  but  that  said  debts  have  been 
since  paid  by  the  plaintiff  iu  the  year  1887; 
that  in  the  year  188U,  while  said  debts  were 
existing,  defendant  had  her  homestead  laid 
off  and  allotted  according  to  law;  that  the 
personal  property  was  exhausted  in  the  pay- 
ment of  the  debts,  and  was  insufficient  to 
pay  them,  and  the  final  account  of  said  Flora 
(defendant)  as  administratrix,  who  was  duly 
qualified  as  such,  w:is  filed  and  approved  on 
February  1,  1882."  Upon  these  facts  his 
honor  adjudged  that  the  plaintiff  was  not  en- 
titled to  the  relief  demanded,  and  that  the 
defendant  was  entitled  to  the  homestead 
which  had  been  set  apart  to  her.  From  this 
judgment  the  plaintiff  appealed. 

It  is  said  for  the  plaintiff  that  if  the  hus- 
band dies,  leaving  no  debts  and  no  children, 
the  widow  will  not  be  entitled  to  a  home- 
stead, but  only  to  dower;  and  it  is  insisted 
that,  this  being  so,  the  homestead  is  con- 
ferred simply  as  a  protection  against  credit- 
ors, and  that,  if  the  homest«ad  has  been  as- 
signed, and  the  heir,  representing  the  deceas- 
ed debtor,  pays  off  the  debts,  there  will  no 
longer  be  a  necessity  for  the  continuance  of 
the  homestead  estate,  and  the  heir  will  become 
entitled  to  the  land,  subject  only  to  the  wid- 
ow's right  of  dower;  and  for  this  position 
Eager  v.  Nixon,  69  N.  C.  108,  is  cited.  It 
is  there  said  that  where  no  homestead  was 
laid  off  In  the  life-time  of  the  husband,  it 
may  be  laid  off  as  a  protection  against  cred- 
itors, but  it  is  valid  and  available  against 
them  only.  "As  between  the  widow  and 
the  heirs,  the  estate  goes  under  the  general 
law;"  and  there  is  a  quare  as  to  what  would 
be  the  result  if  the  heir  should  procure  the 
creditor  to  release  and  extinguish  the  debt, 
which  seems  to  have  been  done  in  the  pres- 
ent case.  It  appears  from  the  statement  of 
facts  agreed  that  there  were  debts,  and  that 
the  homestead  was  allotted  to  the  widow  (de- 
fendant) according  to  law,  and  the  allotment 
or  assignment  was  valid.  Smith  v.  McDon- 
ald, 95  N.  G.  163.  and  cases  there  cited.  We 
are  clearly  of  the  opinion  that  the  hora>-stead, 
whether  laid  off  to  the  husband  in  his  life- 
time, or,  when  he  leaves  no  children,  to  his 
widow,  after  his  death,  cannot  be  divested 
in  favor  of  the  heir  by  the  release  or  ex- 
tinguishment of  the  debts  of  the  deceased 
husband,  but  it  shall  inure  to  the  benefit  of 
the  widow  "during  her  widowhood."  Const. 
art.  10,  §  5;  Code,  §  514.    There  is  no  error. 


cm  M.  C.  17$) 

BoRDKN  et  oZ.  D.  Ward  et  aL 

(.Supreme  Court  of  North  CaroUna.    Harob  19, 
1889.) 

Wills — EIleotion — What  CoNSTiTtrrBS. 
A  testator,  with  full  knowledge  that  hit  estate 
terminated  at  tiis  death,  and  that  the  remainder 
then  vested  In  his  sons,  among  whom  was  P.,  de- 
vised the  property  as  if  it  were  his  own  in  tee, 
toKether  with  other  property  which  he  owned,  to 
air  his  children  and  his  widow.  The  children 
whose  shares  were  given  by  the  will  to  P.  and  the 
widow  made  no  resistance,  and  P.  enjoyed  the 
lite-estate  devised  to  him  in  the  land,  oi  which  he 
had  a  fractional  interest  in  fee,  and  recognized  the 
title  derived  under  the  will  by  selling  and  convey- 
ing the  land.  Held,  that  he  had  elected  to  take 
under  the  will,  and  not  nnder  the  deed  as  remain- 
der-man, and  that  he  and  those  claiming  under 
him  must  ahide  by  such  election. 

Appeal  from  superior  court,  Carteret  coun- 
ty; Shkphbrd,  Judge. 

C.  R.  Thomas,  Jr.,  and  F,  H.  Buabee,  for 
appellants. 

Shith,  C.  J  William  Borden  being  the 
owner  in  fee  of  the  tract  of  land  described 
in  the  complaint,  the  possession  whereof  is 
demanded  in  the  action,  on  the  1st  day  of 
May,  1790,  by  deed  of  gift  conveyed  the  same 
with  other  lands  to  b&  son,  Joseph  Borden, 
Sr.,  "during  his  natural  life  only,  and  then 
to  return  to  the  male  children  of  the  said  Jo- 
seph Borden,  lawfully  begotten  of  his  body," 
with  further  limitations  contingent  upon  his 
having  such.  The  donee  for  life  entered  ac- 
cordingly into  possession  of  the  said  tract,  and 
held  the  same  until  his  death,  in  1825.  Two 
years  previous  thereto  he  made  a  will  suffi- 
cient in  form  to  pHSs  both  real  and  .personal 
estate,  which  was  admitted  to  probate  ..t 
Marcli  term,  1825,  of  the  county  court  of 
Carteret.  The  testator  had  acquired  a  large 
landed  estate  in  Carteret  and  Hyde  counties, 
l)esides  that  obtained  under  the  deed  of  his 
father,  which  he  devises  in  distributive 
parts,  as  well  as  personally  among  his  chil- 
dren, of  whom  were  living  at  the  time  of  his 
decease  six  sons, — AVilliam  Hall,  Thomas 
R.,  David  W.,  Joseph,  Jr.,  Benjamin,  and 
Isaac  Pennington  Borden, — and  a  daughter, 
Mary.  His  wife,  Esther,  also  survived  him. 
In  one  of  the  clauses  of  the  will  the  testator 
devises  to  liis  son  Pennington  Borden,  with 
other  real  estate  mentioned,  to  use  his  own 
words,  "the  plantation  where  I  live,  be- 
tween Harlow's  creek  and  the  water  fence 
at  Paquanet's  landing,  on  New  Port  river, 
and  running  with  the  fence  and  boundary 
described  to  my  son  Joseph,  that  part  next 
to  said  creek," — this  being,  as  we  under- 
stand the  case  agreed,  the  territory  in  dis- 
pute, which  in  the  first  dispositive  clause  is 
given  to  his  wife,  Esther,  for  her  use  dur- 
ing life,  and  in  the  latter  clause  to  said  Pen- 
nington, qualified  by  the  words:  "To  be  by 
my  son  Pennington  enjoyed  during  his  nat- 
ural life,  without  any  impeachment  or  waste, 
and,  after  the  death  of  my  said  son  Penning- 
ton Itorden,  I  give  the  same  to  the  children 
of  my  son  who  may  be  living  at  his  death, 
to  them  and  their  heirs,  forever,  and  if  any  of 
the  children  of  my  said  son  should  die  in  bis 


Digitized  by  VjOOQ IC 


N.  0.) 


BORDEN  t>.  WABD. 


301 


life-time,  having  children,  such  children 
shall  take  the  share  of  lands  to  which  their 
father  or  mother  would  have  been  entitled 
bad  they  have  lived,  with  one-ninth  of  my 
movable  estate."  Pennington  Borden  and 
Esther  took  possession  of  the  lands  devised 
to  them  in  manner  aforesaid,  and  by  their 
deed  bearing  date  the  25th  day  of  September, 
1835,  for  the  recited  consideration  of  $2,500 
sold  and  conveyed  the  disputed  portion  of  the 
devised  lands  and  some  others  to  Benjamin 
Borden,  Sr.,  and  his  heirs,  with  warranty  of 
title  in  fee.  Pennington  Borden  died  intes- 
tate on  the  25th  day  of  December,  1878,  leav- 
ing three  children, — William  W.  Borden, 
Emma  H.  Borden,  and  Ann  F.  Gervin, — who, 
aa  plaintifFs,  prosecute  the  present  action. 
Esther,  the  widow,  died  on  August  19, 1853. 
The  defendants  claim  title  under  the  deed  to 
Benjamin  Borden,  Sr.,  who  at  his  death  de- 
vised the  land  to  Benjamin  F.  Borden,  by 
whose  deed,  dated  in  1843,  It  was  conveyed  to 
Ruf  us  Ward,  and  descended  at  the  death  of  the 
latter  to  the  defendants,  in  whose  possession 
successively  it  has  been  since  the  execution 
of  the  deed  of  Pennington  and  Esther  in 
September,  1835. 

The  present  action  was  begun  by  the  issue 
of  a  summons  on  Octolier  14,  1884, —  not 
quite  six  years  after  the  death  of  said  Fen- 
'nington,  and  the  vesting  in  possession  of 
the  plaintiff's'  claimed  estate  in  remainder 
under  the  will  of  said  Joseph  Bonlen,  Sr. 
The  value  of  the  annual  rent  is  by  agree- 
ment Axed  at  815,  and  the  foregoing  state- 
ment of  facts  is  submitted  to  the  court  for 
an  adjudication  of  the  title,  to  the  end  that, 
it  it  rules  in  favor  of  the  plaintiffs,  judg- 
ment shall  be  entered  for  the  recovery  tliere- 
of,  and  for  damages  ascertained  as  aforesaid 
from  a  period  beginning  three  years  before 
suit,  and  extending  to  the  trial;  and,  if  for 
the  defendant,  judgment  of  nonsuit  shall  be 
entered.  The  court,  being  of  opinion  that 
the  plaintiffs  were  entitled  to  the  premises, 
gave  judgment  accordingly,  and  the  defend- 
ants appealed. 

The  construction  and  operation  of  a  deed 
executed  at  the  same  date,  and  by  the  same 
original  owner,  William  Borden,  Sr.,  to  an- 
other son  of  the  donor,  bearing  his  name,  and 
conveying  by  gift  other  lands  with  essentially 
similar  limitations  as  that  now  before  us, 
came  before  this  court  for  determination  in 
Borden  v.  Thomas,  6  Ired.  209.  Tlie  lessor, 
the  son  William,  donee  of  a  life-estate,  con- 
veyed the  land,  as  if  the  owner  of  an  estate 
in  fee,  to  James  Porter,  from  whom  the  de- 
fendants deduced  their  title.  The  lessor. was 
the  only  son  of  the  donee,  William  Borden, 
Jr.  The  court  held,  Daniel,  J.,  delivering 
the  opinion,  that  the  said  William  had  but 
an  estate  during  his  life,  and  the  estate  in  re- 
mainder, vested  in  his  only  son,  who  brought 
the  action  in  fee,  and  that  he  was  entitled  to 
recover;  the  warranty  having  no  other  effect 
than  as  a  covenant  under  section  8,  c.  43, 
Rev.  St.,  now  found  in  the  Code,  §  1334. 
The  words  of  inheritance  which  follow  the 


last  limitation  to  the  male  children  of  th--  sons 
of  Benjamin  and  Joseph,  being  equally  ap- 
plicable to  the  male  children  of  said  William, 
enlarged  his  remainder  also  into  a  fee.  The 
decision  determines  an  interpretation  of  the 
deed  before  us,  which  gives  a  life-t-stale  only 
to  the  said  Joseph  Borden,  Jr.,  and  the  estate 
in  remainder,  after  its  termination,  in  fee  to 
his  seven  sons  as  tenants  in  common  under 
the  act  of  1784.  (Code,  §  1326;)  the  said  Pen- 
nington being  entitled  to  an  undivided  sev- 
enth part  thereof.  The  cases  are  similar,  in 
ttiat  the  life-tenants  undertake — the  one  by 
deed,  the  other  by  will — to  convey  the  abso- 
lute property  in  the  respective  tracts,  while 
they  are  unlike  in  that  the  estate  in  re- 
mainder, in  that  cited,  vested  in  one,  and  in 
our  case  in  several;  but  the  principle  in- 
volved is  common  to  both,  and  each  en- 
deavored to  dispose  of  land  as  his  own  when 
be  had  but  a  limited  estate  in  it.  It  is  true, 
the  testator  Joseph  devises  in  terms  a  fuU 
estate  for  life,  subject  to  his  widow's  life- 
estate,  to  a  devisee  who  had  an  undivided 
share  therein  under  bis  grandfather's  deed; 
but.  If  accepted,  and  acquiesced  in  by  the 
other  tenants,  it  was  a  different  and  enlarged 
estate,  except  in  duration  and  time  of  posses- 
sion, than  that  which  he  could  have  claimed 
under  the  deed  had  he  refused  the  provisions 
made  for  his  benefit  by  the  will.  It  is  a  rule 
of  general  application  that  one  cannot  claim 
under  and  against  a  written  instrument.  If 
it  undertakes  to  dispose  of  his  property  to 
others,  and  gives  him  property  which  he 
would  not  otherwise  have,  if  he  tidies  the 
latter^  he  must  surrender  bis  own.  This  is 
called  an  "election,"  and  most  frequently  in 
testamentary  dispositions  one  is  called  on  to 
make  it,  or  by  his  acts  is  held  to  have  made 
it,  and  binds  himself  thereby.  "It  is  suffi- 
cient to  raise  a  case  of  election, "  says  Story, 
J.,  "that  the  testator  does  dispose  of  prop- 
erty which  is  not  his  own,  without  any  in- 
quiry whether  he  did  so  knowing  it  not  to  be 
his  own,  or  whether  he  did  so  under  the  er- 
roneous supposition  that  it  was  his  own.  If 
the  property  was  known  not  to  be  his  own, 
it  would  be  a  clear  case  of  election."  2  Eq. 
Jur.  §  1093.  Again:  "It  may  be  added  that 
when  a  party  by  his  will  disposes  of  the  ab- 
solute right  in  property  in  which  he  has  a 
limited  interest  only,  he  necessarily  shows  an 
intention  to  extinguish  all  other  conflicting 
adverse  rights,  wbetlier  they  are  present  or 
future,  vested  or  contingent;  and  conse- 
quently it  must  be  wholly  unimportant 
whether  the  interests  so  extinguished  are 
great  or  small,  immediate  or  remote,  valu- 
able or  trifling."  Id.  g  1096.  In  the  same 
direction  are  our  own  adjudications.  Sig- 
mon  V.  Hawn,  87  N.  C.  450;  Isler  v.  Isier, 
88  N.  C.  576.  The  principle  enunciated 
clearly  takw  in  the  facts  of  the  present  case, 
which  show  an  election  to  have  been  made. 
The  testator  had  full  knowledge  that  his  own 
estate  expired  with  his  life,  and  that  he  bad 
no  f  uther  control  of  the  property,  which  then 
passed  to  his  sons.     Treating  it  as  his  own. 
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he  makes  a  dlstrtbntion  of  it  with  his  own 
large  estate  among  bis  children,  in  a  manner 
he  seems  to  have  considered  just  and  fair,  and 
which  tbey  seem  to  have  acquiesced  in,  and 
left  undfsturbed;  the  olber  six,  whose  shares 
he  gives  to  Pennington  and  bis  mother,  mak- 
ing no  resistance  thereto,  content  to  Iseep 
what  the  will  gives  them.  Pennington  act- 
ing in  a  similar  manner,  sharing  with  bis 
mother  the  full  estate  for  his  own  life  in  the 
land  of  which  be  had  a  fractional  interest 
onij,  recognizing  the  title  derived  under  the 
will  in  selling  and  conveying  the  land  with 
warrant;  to  the  before-named  vendee,  surely 
he  cannot  not  be  allowed  to  repudiate  the 
will  in.80  much  of  it  as  gives  the  remainder 
after  his  death  to  the  plaintiffs,  bis  surviving 
children.  It  is  manifest  that  be,  as  well  as 
the  others,  so  far  as  appears,  has  accepted 
the  beneficiary  provisions  of  the  will,  and  in 
doing  BO  surrendered  any  right  under  the 
deed  of  his  grandfather  inconsistent  there- 
with, and  must,  aa  must  those  claiming 
under  his  deed  to  Benjamin,  abide  by  his 
election,  and  take  the  estate  given  in  the 
will.  Then,  at  Pennington's  death  termi- 
nated bis  estate  in  the  land,  and  the  re- 
mainder vested  In  possession  in  the  plaintiffs. 
There  is  no  error,  and  the  judgment  must  be 
affirmed. 


(102  N.  C.  S«0) 

Fabrkll  et  dl.  «.  Biohhond  36  D.  B.  Go. 

(Supreme  Court  of  North  Ca/roUntu    March  18, 
1889.) 

Bali— Stoppaqx  in  TaiiirBiTU. 

-     1.  Tb«  foot  that  at  the  time  of  a  sale  of  goods  the 

vendee  was  Insolvent  will  not  defeat  the  right  of 

stoppage  in  trturuUu  of  the  vendor,  if  the  latter 

was  not  aware  of  such  insolvency. 

S.  Such  right  cannot  be  defeated  before  actual 
or  oonstruouve  delivery  of  the  goods  to  the  con- 
signee by  a  levy  of  an  attachment  upon  the  prop- 
erty by  creditors  of  the  consignee. 

8.  A  clause  in  a  bill  of  lading  by  which  the 
canier  has  a  lien  upon  goods  shipped  for  all  arrear- 
ages of  freight  and  charges  due  by  the  owners  or 
consignees  on  other  goods  will  not  enable  the  car- 
rier to  hold  the  goods  on  aocoont  of  freight  due 
from  the  vendee  on  preceding  shipments,  to  the 
prejudice  of  the  vendor's  right  of  stoppage  in 
irotMitu. 

4  Where  goods  shipped  under  such  a  bill  of 
lading  have  reached  their  destination,  and  are 
stored  awaiting  delivery  to  the  oonstgnee,  evidence 
that  the  latter  told  the  carrier  to  hold  the  property 
■a  security  for  arrearages  of  freight  due  from  him 
is  not  sufficient  to  go  to  the  jury  on  the  question  of 
delivery,  so  as  to  defeat  the  right  of  stoppM^e  in 
trantUu;  there  being  no  actual  change  oi  pos- 
session of  the  property,  and  no  evidence  that  the 
carrier  made  any  response  to  the  offer  of  the  con- 
iignee. 

Appeal  from  superior  oonrt,  Durham  ooan- 
ty;  Mkrkimow,  Judge. 

Action  by  Farreli  &  Co.  against  the  Rich- 
mond Sb  DiuiviUe  Bailroad  Company.  Judg- 
ment was  given  for  plainliils,  and  the  de- 
fendant appeals. 

C.  if.  Btubee,  for  appellant.  B.  C.  Smith 
and  W.  W,  FuUert  for  respondents. 

Shephbrd^  J.  This  was  a  civil  action 
tried  before  Merhimon,  J.,  and  a  jury  at 
June  term,  1888,  of  the  superior  court  of 


I  Durham  county.  The  plaintiffs  alleged,  in 
substance,  that  tbey  were  residents  of  Phila- 
delphia, Pa.;  that  thpy  sold  a  safe  on  credit 
to  Robertson  &  Rankin,  of  Durham,  N.  C; 
that  they  delivered  it  to  the  defendant  com- 
pany for  transportation  to  Durham  in  said 
state,  directed  to  said  Robertson  &  Rankin; 
that  after  said  shipment,  and  before  its  de- 
livery to  the  purchasers,  the  plaintiffs  learned 
that  the  purchasers  were  insolvent,  and  that 
they  notified  the  defendant  not  to  deliver  the 
I  siife  to  said  purchasers,  or  any  other  persons 
but  the  plaintiffs,  at  the  same  time  tendering 
to  defendant  the  freight  and  all  other  charges 
'  on  said  safe,  and  demanding  the  delivery 
!  thereof;  that  defendant  refused  to  surrender 
I  said  safe,  but  retains  the  same  wrongfully, 
etc.  There  was  no  objection  to  the  issues. 
Only  so  much  of  tlie  answer  of  the  defendant 
as  reiates  to  them  and  the  exceptions  will  be 
stated.  The  answer  denied  that  defendant 
wrongfully  withheld  the  safe  from  the  plain- 
tiffs, and  alleged  that,  Robertson  &  Rankin 
being  indebted  to  d^endant  in  the  sum  of 
$130,  defendant  sued  out  a  warrant  of  attach- 
ment against  the  said  property  before  defend- 
ant had  any  notice  of  the  plaintiffs'  claim  on 
said  safe,  and  before  any  demand  was  made 
by  them  for  the  same,  and  that  under  the 
judgment  and  execution  in  said  proceeding 
defendant  purchased  said  safe.  Defendant- 
also  alleged  that,  after  the  safe  was  received 
at  its  warebouse  in  Durham,  it  was  delivered 
to  Robertson  &  Rankin,  and  by  them  de- 
livered to  John  A.  Holt,  agent  of  defendant 
at  Durham,  to  be  held  by  him  as  security  for 
certain  indebtedness  then  due  and  owing  to 
the  defendant  by  the  said  Robertson  &  &n- 
kin. 

The  following  Issues  were  submitted  to  the 
jury:  "(1)  Did  the  defendant  deliver  the  safe 
to  Robertson  &  Rankin?  Anatoer.  No.  (2J 
If  it  was  delivered,  did  the  plaintiffs  demand 
possession  before  it  was  delivered,  and  tender 
freight  and  charges,  as  alleged  in  the  com- 
plaint? A.  Yes.  (3)  What  damage,  if  any, 
have  plaintiffs  sustained?  A.  One  hundred 
dollars,  with  interest  from  September  10, 
1885." 

The  plaintiffs  introduced  the  deposition  of 
Jordan  Matthews,  as  follows:  "I  am  a  mem- 
ber of  the  firm  of  Farreli  &  Co.  The  otbei 
members  of  the  firm  are  John  Farreli  and 
George  L.  Remington,  The  business  of  the 
firm  is  manufacturing  and  selling  fire-proof 
and  burglar-proof  safes.  Our  agent  in  May. 
1885,  for  the  state  of  North  Carina,  was  E. 
F.  Hall,  of  Greensboro,  N.  G.  Through  him 
we  sold  a  No.  5  Champion  safe  at  one  hun- 
dred dollars,  at  Philadelphia,  to  the  firm  of 
Robertson  &  Rankin,  of  Durham,  N.  C.,  up- 
on an  order  dated  May  21,  1885,  signed  by 
Robertson  &  Rankin.  (Witness  produces  and 
identifies  the  order  referred  to  in  Exhibit 
A.)  By  the  term  •  at  Philadelphia.'  which  I 
have  just  used,  I  mean  that  we  deliver  the 
safe  free  on  board  at  Philadelphia,  and  the 
purchaser  pays  the  freight..  ( We.deli  vered the 
''  safe  to  the  steam-ship  company  named  in  the 
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order,  only  in  the  capacity  of  a  coratnon  car- 
rier. When  the  safe  was  shipped  we  be- 
lieved Kobertaon  &  Bankin  to  be  solvent; 
otherwise  we  would  not  have  shipped  it.)  I 
did  not  personally  stop  the  delivery  of  the 
safe.  (That  I  believe  w/is  done  by  our  agent, 
Mr.  Hall.  It  was  within  the  scope  of  the 
aathority  given  by  us  to  the  said  agent  to 
slop  the  delivery  of  any  safe  shipped  to  any 
person,  upon  the  discovery  that  the  vendee 
was  insolvent.)  Robertson  &  Bankin  have 
never  paid  us  a  cent  for  this  safe.  (We  have 
tsl<en  no  security  for  the  payment  of  tl)e  safe, 
except  the  printed  clause  in  the  order  reserv- 
ing the  title  to  us  until  the  safe  should  be 
paid  for.)"  Tlie  defendant  objected  to  that 
portion  of  the  foregoing  testimony  embraced 
within  brackets.  The  court  overruled  the 
objections,  and  permitted  the  entire  deposi- 
tion to  be  read,  and  tlie  defendant  excepted. 
No  ix)lnt  was  made  as  to  the  right  of  the  de- 
fendant to  object,  it  being  admitted  that  by 
an  agreement  made  when  the  deposition  was 
opened  the  defendant  had  the  right  to  make 
the  objections  on  the  trial. 

"Exhibit  B. 
"Thb  AflaooiATED  Bailwayb  of  Viroinia 

AND    THB     CABOLINAS^-PIBOMONT    AIB 

Ijnx.    Bill  or  Ladino. 

"Philadelphia,  6-14,  1885. 

"Beceived  by  Philadelphia  and  Bichmond 
S.  S.  Line,  (The  Qyde  S.  8.  Co.,)  of  FarreO 
&  Co.,  under  the  contract  hereinafter  con- 
tained, the  property  mentioned  below,  marked 
and  numbered  as  per  margin,  in  apparent 
good  order  and  condition,  (contents  and  value 
unknown,)  viz.: 

"Marks  and  oumbeis:  One  iron  safe, 
1,184. 

"Shippers'  weight. 

"The  several  carriers  shall  have  a  Hen  up- 
on the  goods  specified  in  this  bill  of  lading 
for  all  arrearages  of  freight  and  charges  due 
by  the  same  owners  or  consignees  on  other 
goods." 

The  above  extracts  are  all  of  Exhibit  B 
which  is  necessary  to  an  understanding  of 
this  case. 

W.  W.  Fuller,  witness  for  platntifTs,  tes- 
tified that,  a  few  days  before  the  sale  of  the 
safe,  E.  F.  Hall,  plaintiffs'  Hgent,  and  W.  W. 
Puller,  plaintiffs'  attorney,  went  to  the  de- 
pot of  the  Richmond  &  Danville  Railroad 
Company,  In  Durham.  Saw  the  safe  in  the 
warehouse,  covered  with  bagging,  marked  to 
Bobertson  &  Rankin,  from  Farrell  &  Co., 
and  demanded  the  delivery  to  Halt  and  Ful* 
ler  of  the  safe,  at  the  time  asking  the  amount 
of  freight  and  charges  thereon;  which  amount 
not  being  given,  they  tendered  to  Holt,  agent 
of  defendant,  a  sum  of  money  not  lees  than 
$10.  and  offered  to  pay  said  freight  and 
charges.  Holt  refused  to  receive  the  money 
or  to  deliver  the  safe.  Plaintiffs  rested,  it  be- 
ing agreed  that  they  might  later  give  evi- 
dence of  the  Insolvency  of  vendees  of  the  safe 
at  time  of  demand  by  Hall  and  Fuller. 

John  A.  Holt,  witness  for  defendant,  tes- 


tified that  be  was  agent  at  Durham  station 
for  the  defendant  company,  and  was  suoft 
agent  at  the  time  the  safe  was  received  at 
the  warehouse.  Robertson  &  Rankin  were 
and  had  been  receiving  a  lot  of  lumber,  the 
freight  on  which  amounted  to  considerably 
over  8100,  which  was  then  owing  by  them  to 
defendant  company.  Witness  had  been  send- 
ing to  them,  demanding  payment  of  these 
freight  bills,  and  liad  seen  them  in  person 
about  it.  "That  lie  went  down  the  side  track 
we  term  •  Lumber  Track,'  and  found  they 
had  been  taking  oB  lumber  after  having  been 
notified  not  to  do  so.  That  he  had  sent  for 
Robertson,  whom  he' knew  to  be  the  one  at- 
tending to  the  firm's  business.  He  came 
down  to  the  warehouse,  and  witness  met 
him  at  the  upper  end  of  the  warehoase,  where 
safe  was  standing.  Asked  blm  if  I  bad  not 
notified  him  time  and  again  not  to  remove 
any  lumber  without  flrat  paying  the  freight. 
He  said  I  had.  I  told  him  he  had  placed  him- 
self in  a  very  bad  situation,  and  that  I  was 
compelled  to  take  steps  against  him.  We 
were  then  standing  right  beside  the  safe, 
both  of  us  leaning  upon  it.  He  said  to  Holt: 
•  Here  is  a  safe  I  paid  one  hundred  dollars  for 
in  Philadelphia.  It  is  true  I  have  disappoint- 
ed you  in  my  promises  about  coming  to  pay 
you  those  freight  bills,  but  I  have  been  dis- 
appointed myself  in  not  receiving  money.' 
He  mentioned  about  having  a  large  amount 
of  money  at  several  places,  and  said,  pointing 
in  the  direction  of  Webb  &  Kramer's  ware- 
house, that  he  was  having  an  office  put  up 
there,  and  it  would  be  completed  the  next 
day  or  the  day  after.  He  then  said,  placing 
his  hand  on  the  safe:  ■  I  place  this  safe  in 
your  hands  as  security  for  what  I  owe,  until 
the  next  day  or  the  day  after,  when  my  office 
will  be  completed,  and  I  will  come  and  pay 
all  freight  bills,  and  remove  the  remnant  of 
lumber  and  the  safe,  and  take  it  over  to  my 
office.'  I  held  the  safe  till  some  little  time 
after  that,  when  I  got  news  that  be  had  run 
away.  This  was  before  the  time  Mr.  Fuller 
came  after  it, — some  weeks  before;  may  have 
been  a  month  or  two  months, — oonsiderable 
time.  Don't  remember  exactly  what  time  it 
was.  Cross-Examination.  The  safe  camn' 
about  the  9th  or  10th  June;  had  been  here 
three  or  four  or  five  weeks  before  my  conver- 
sation with  Robertson.  The  defendant  sold 
the  safe  on  the  lOtb  of  same  month,— either 
August  or  September.  The  place  where 
Rotertson  came  at  the  warehouse  was  the 
same  place  where  the  safe  was  first  placed. 
Robertson  &  Rankin  were  notoriously  insolv- 
ent here  when  Mr.  Fuller  came  and  madede- 
mand,  and  had  been  so  long  before.  Defend- 
ant has  no  receipt  from  Robertson  &  Rankin 
for  the  safe.  Defendant  took  out  attach- 
ment proceedings  after  Robertson  &  Rankin 
left  here,  and  levied  upon  the  safe  under  the 
proceedings,  as  Robertson  &  Rankin's,  and 
it  was  afterwards  sold  under  these  pr»< 
eeedings,  and  bought  by  the  defendant,  who 
paid  nothing  for  it,  but  credited  Robertson 
&  Rankin  on  their  debt  to  the  defendant. 
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It  is  a  rule  of  tbe  defendant  company  not  to 
deliver  goods  to  any  one  without  their  sign- 
ing receipt  and  paying  freight.  Redirect. 
At  the  time  the  safe  was  shipped  to  ijobert- 
aun  &  Itiinkin  they  were  entirely  insolvent. 
By  the  Court.  It  is  a  rule  of  the  defendant 
company  not  to  deliver  goods  until  the  freight 
is  paid.  I  had  the  power  and  could  have  de- 
livered it,  but  it  would  have  been  disobeying 
orders,  and  would  have  thrown  the  entire  re- 
sponsibility on  me.  I  was  seeking  to  secure 
the  fieight  on  the  lumber  as  well  as  on  the 
safe.  It  is  also  a  rule  of  the  defendant  that, 
if  freight  is  not  paid  in  thirty  days,  notice  is 
given  to  tbe  shippers  to'p>ay.  Tbe  safe  had 
been  in  the  warehouse  fully  thirty  days  be- 
fore Eobertson  pledged  it  to  me,  but  no  notice 
bad  been  given  the  plaintiffs  by  me.  I  do 
not  remember  positively  about  this;  it  was 
some  two,  three,  or  four  weeks.  Never  made 
any  memorandum  of  it  I  meant  to  say  the 
safe  was  in  the  warehouse  thirty  days  before 
it  was  sold  under  the  attachment." 

The  defendant  asked  the  following  special 
instructions:  "(1)  That  upon  the  testimony 
tbe  plaintiffs  are  not  entitled  to  recover. 
(Befused,  and  defendant  excepted.)  (2)  That, 
if  the  jury  believe  the  testimony  of  John  A. 
Holt,  they  must  respond  to  the  first  issue, 
•Yes.'  and  to  tbe  second  issue,  'No.'  (Ee- 
fused,  and  defendant  excepted.^  (3)  That  if 
the  jury  shall  hnd  that  Eobertson  &  Bankin 
were  insolvent  at  tbe  time  tbe  safe  was 
shipped  to  them  by  the  plaintiffs,  the  plain- 
tiffs are  not  entitled  to  recover.  (Befused, 
and  defendant  excepted.)" 

His  honor  charged  the  jury  that  tliere  was 
no  evidence  that  Holt,  the  defendant's  agent, 
was  authorized  to  accept  the  safe  from  Eob- 
ertson &  Eankin  as  a  pledge  to  secure  the 
freights  due  on  the  safe  and  lumber  by  them 
to  the  defendant,  and,  even  if  he  was  au- 
thorized so  to  do,  that  what  transpired  be- 
tween Holt  and  Robertson  did  not  amountto 
a  delivery  of  the  safe  to  Holt,  and  was  not 
sufficient  to  deprive  plaintiffs  of  any  rights 
they  might  acquire  in  respect  to  the  safe; 
that  while  the  defendant  migtit  ratify  Holt's 
act,  if  there  was  any  pledge,  yet  if  the  safe 
bad  been  pledged  the  jury  might  consider  tbe 
fact  that  the  defendant  took  out  attachment 
proceedings  against  Robertson  &  Rankin  as 
evidence  of  the  repudiation  by  defendant  of 
any  contract  of  pledge;  that  if  tbe  jury  should 
find  that  the  plaintiffs,  or  any  of  them,  knew, 
or  bad  reason  to  know,  that  Eobertson  & 
Bankin  were  insolvent  at  the  time  the  safe 
was  shipped,  the  plaintiffs  were  not  entitled 
to  recover.  His  honor  then  instructed  tbe 
Jury  that  there  was  no  evidence  of  any  deliv- 
ery of  tbe  safe  to  the  defendant,  or  its  agent 
authorized  for  such  purpose,  and  directed 
them  to  answer  the  8rst  issue  in  the  negative, 
and  the  second  iu  the  sbirmative.  The  de- 
fendant excepted  to  the  charge  of  tbe  court 
and  to  the  instructions  given  the  jury.  The 
jvaey  rendered  a  verdict  as  set  out  in  tbe  rec- 
ord. Motion  by  defendant  for  new  trial. 
Motion  overruled.     Appeal  by  defendant. 


Notice  of  appeal  waived.  Appeal-bond  flxed 
at  $50.  By  consent,  30  days  allowed  to  file 
bond  and  serve  case  on  appeal,  and  30  days 
thereafter  allowed  plaintiffs  to  object  to  de- 
fendant's statement  of  case  or  to  file  counter* 
statement. 

Upon  the  appeal  taken  in  the  above-entitled 
action  tbe  defendant  assigns  as  errors:  (1) 
The  admission  in  evidence  of  the  portions  of 
tbe  depositions  of  Jordan  Matthews  objected 
to  by  defendant  (2)  Tbe  refusal  of  tbe  court 
to  give  tbe  special  instructions  asked  by  de- 
fendant. (3)  That  tbe  court  erred  in  in- 
structing the  jury  that  Holt  was  uniiuthorized 
to  accept  its  safe  from  Robertson  &  Eh  n kin 
as  a  pledge,  and  that,  even  if  he  was  author- 
ized, what  transpired  between  Holt  ami  Rob- 
ertson did  not  amount  to  a  delivery  of  the 
safe  to  Holt,  and  was  not  sufficient  to  de- 
prive plaintiffs  of  any  rights  they  might  ac- 
quire in  respect  to  the  safe.  (4)  That  tbe 
court  erred  in  instructing  the  jury  that  they 
might  consider  the  fact  that  tbe  defendant 
took  out  attachment  proceedings  against  Rob- 
ertson &  Rankin  as  evidence  of  the  repudift- 
tion  by  defendant  of  any  contract  of  pledge. 
(5)  That  the  court  erred  in  instructing  the 
jury  that  there  was  no  evidence  of  any  deliv- 
ery of  the  safe,  and  in  directing  tbe  jury  to 
answer  tbe  first  issue  in  the  negative  and  the 
second  in  the  affirmative.  There  was  a  ver- 
dict for  the  plaintiffs.  The  defendant  moved 
for  a  new  trial,  the  motion  was  overruled,  and 
defendant  appealed. 

Several  objections  were  made  to  the  testi- 
mony, all  of  which,  we  think,  were  properly 
overruled.  That  wbicli  relates  to  the  witness* 
speaking  of  the  contents  and  effect  of  Exhibit 
A  would  have  been  tenable,  but  as  the  exhibit 
was  subsequently  introduced,  and  was  en- 
tirely consistent  with  the  witness'  statement, 
the  defendant  was  in  no  wise  prejudiced,  and 
the  exception  is  therefore  without  merit 

It  is  proper  to  notice  that  the  third  instruo- 
tion  asked  by  the  defendant  was  that,  if  the 
jury  should  believe  a  certain  state  of  facts, 
"the  plaintiffs  are  not  entitled  to  recover." 
The  same  words  are  used  by  the  court  in  one 
of  the  instructions  given.  Such  language  is 
not  pertinent  to  any  of  tbe  issues  submitted. 
These  pi-esent  questions  of  fact,  or  mixed 
questions  of  law  and  fact,  and  upon  the  find- 
ings it  is  for  tbe  court  to  say  wliether  or  nut 
the  plaintiff  is  entitled  to  recover.  Such  in- 
structions were  proper  upon  the  general  is- 
sues submitted  under  the  old  practice,  but 
are  confusing  when  applied  to  our  present 
system.  It  b  true  that  in  tbe  present  case 
no  harm  has  resulted,  as  we  can  dispose  of 
the  appeal  upon  the  testimony  of  the  defend- 
ant, but  we  have  adverted  to  this  improper 
manner  of  asking  for  and  giving  instructions 
in  order  that  tlie  loose  practice  in  this  resp  ct 
may  be  discontinued.  We  can  very  readily 
conceive  bow  juries  may  be  perplexed  and 
misled  by  such  general  charges  when  they 
come  to  pass  upon  the  specific  issues  sub- 
mitted to  them,  and  how  new  trials  may  be 
thus  made  necessary  which  could  otherwise 
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liave  been  easily  avoided.  The  plaintifTs'  ac- 
tiuii  is  based  upon  their  alleged  right  to  stop 
the  pro|)erty  in  transitu.  This  right  "arises 
solely  upon  the  insolvency  of  tfie  buyer,  and 
is  based  on  the  plain  reason  of  justice  and 
tM)uity,  that  one  man's  goods  shall  not  be 
applied  to  the  payment  of  another  man's 
debts.  If,  therefore,  after  the  vendor  has  de- 
livered the  goods  out  of  his  own  possession, 
and  pat  them  in  the  hands  of  a  carrier  for 
delivery  to  the  buyer,  (which,  as  we  have 
seen,  is  such  a  constructive  delivery  as  di- 
vests the  vendor's  lien,)  he  discovers  that  the 
buyer  is  insolvent,  he  may  retake  the  goods, 
if  be  can,  before  they  reach  the  buyer's  pos- 
session, and  thus  avoid  having  his  property 
applied  to  paying  debts  due  by  the  buyer  to 
other  people."  It  is  "highly  favored  on  ac- 
count of  its  intrinsic  justice."  2  Benj.  Sales, 
§§  1229-1231.  It  "is  but  an  equitable  ex- 
tension or  enlargement  of  the  vendor's  com- 
mon-law lien  for  the  price,  and  not  an  inde- 
pendent and  distinct  right. "  Note  to  section 
1229,  supra.  "It  is  quite  immaterial  that 
the  insolvency  existed  at  tlie  time  of  the 
sale,  provided  the  vendor  be  ignoratit  of  the 
fact  at  that  time."  Loeb  v.  Peters,  63  Ala. 
248,  and  a  number  of  cases  cited  in  note  to 
section  1244,  Benj.  Sales,  supra.  These  last 
authorities  fully  sustain  his  honor  in  refus- 
ing the  third  instruction  asked  by  the  de- 
fendant. The  mere  fact  that  Robertson  & 
Rankin,  the  consignees,  were  insolvent  at 
the  time  of  the  sale,  could  not  defeat  the  lien 
of  the  plaintiffs,  unless  they  knew  of  such  in- 
solvency. The  charge  as  given  was  correct 
in  this  particular,  andthe  jury  having  found 
substantially  that  the  plaintiffs  were,  nothing 
further  appearing,  entitled  to  avail  them- 
selves of  the  right  of  stoppage  fo  transitu, 
and  that  they  exercised  that  right  through 
their  agent,  Mr.  Fuller,  we  will  now  consider 
the  several  defenses  made  by  the  defendant. 
No  agreement  or  usage  having  been  shown 
to  the  contrary,  the  right  of  stoppage  in  tran- 
situ continued  until  the  safe  was  actually 
or  constructively  delivered  to  the  consignee. 
Id.  §  1269;  Hause  v.  Judson.  29  Amer.  Dec. 
377,  and  notes.  The  first  defense,  though 
not  seriously  pressed  upon  the  argument, 
is  that  the  defendant  acquired  title  by  rea- 
son of  the  Side  under  the  attachment  pro- 
ceedings instituted  by  it  against  the  con- 
signee for  arrearages  of  freight  due  on  lum- 
ber. "The  vendor's  riglit  of  stoppage  in 
transitu  is  paramount  to  all  liens  against  the 
purchasers,  (Hill.  Sales,  289;  Blacknian  v. 
Fierce,  23  Cal.  508;)  even  to  a  lien  in  favor 
of  the  carrier,  existing  by  usage,  for  a  gen- 
eral balance  due  him  from  the  consignee, 
(Oppenheim  v.  Russell,  3  Bos.  &  P.  42.)  An 
attachment  or  execution  against  the  vendee 
does  not  preclude  the  stoppage  in  trarMitu, 
for  this  is  not  a  taking  possession  by  the  ven- 
dee's antbori^;  the  proceeding  l>eing  in  in- 
vitum,"  Note  to  Hause  v.  Judson,  supra, 
where  a  large  number  of  authorities  sustain- 
ing the  text  are  collected.  These  authorities 
conclusively  settle  that  the  defense  under 
v.9s.B.no.4— 20 


the  attachment  proceedings  cannot  be  main- 
tained. 

The  second  defense  rests  upon  the  follow- 
ing clause  of  the  bill  of  lading:  "The  sev- 
eral carriers  shall  have  a  lien  upon  the  goods 
[shipped]  for  all  arrearages  of  freight  and 
charges  due  by  the  said  owners  or  consignees 
on  other  goods."  The  counsel  for  the  de- 
fendant could  give  us  no  authority  in  sup- 
port of  this  defense,  and  none,  we  think,  can 
be  found,  to  the  effect  that  such  a  stipula- 
tion should  be  construed  to  take  away  this 
"highly-favored"  and  most  important  right 
of  the  vendor  to  preserve  his  lien,  in  order 
"that  his  goods  may  not  be  applied  to  the 
payment  of.  another  man's  debts,"  much  less 
to  those  of  his  agent  to  whom  he  delivers 
them  for  carriage.  Shippers  would  hardly 
contemplate  that,  in  accepting  such  a  bill  of 
lading,  the  well-established  and  cherished 
right  of  stoppage  in  transitu  was  to  be  made 
dependent  upon  whether  a  distant  consignee 
was  indebted  to  the  carrier,  and  the  commer- 
cial world  would  doubtless  be  surprised  if  it 
were  understood  that,  whenever  such  a  stip> 
ulation  was  imposed  upon  consignors,  they 
were  in  effect  yielding  up  their  lien  for  the  pur- 
chase money,  and  substantially  pledging  their 
goods  for  the  payment  of  an  existing  indebt- 
edness due  their  agent,  the  carrier,  by  a  pos- 
sible insolvent  vendee.  If  such  is  the  proper 
construction,  we  can  well  appreciate  the  lan- 
guage of  Lord  Alvanley,  in  Oppenheim  v. 
Russell,  3  Bos.  &  P.  42,  when  he  said  that 
he  hoped  it  would  "  never  be  established  that 
common  carriers,  who  are  bound  to  take  all 
goods  to  be  carried  for  a  reasonable  price  ten- 
dered to  them,  may  impose  such  a  condition 
upon  persons  sending  goods  by  them."  He 
doubts  whether  an  express  agreement  be- 
tween the  carrier  and  the  consignor  would 
be  binding,  and  Best,  J.,  in  Wright  v.  Snell, 
5  Barn.  &  Aid.  350,  in  speaking  generally  of 
such  contracts,  said  be  "doubted  whether  a 
carrier  could  make  so  unjust  a  stipulation." 
Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  remarks  that  "it  was  again 
stated  as  a  questionable  point  in  Wriglit  v. 
Snell  whether  such  a  general  lien  could  exist 
as  between  the  owner  of  the  goods  and  the 
carrier,  and  the  claim  was  intimated  to  be 
unjust.  It  must,  therefore,  be  considered  a 
point  still  remaining  to  be  settled  by  judicial 
decision."  Page  638.  It  is  unnecessary, 
however,  for  us  to  say  whether  such  a  con- 
dition or  agreement  would  be  reasonable  and 
binding,  as  it  seems  very  clear  to  us  that  the 
the  stipulation  in  the  present  case  is  not  sus- 
ceptible of  the  construction  contended  for, 
and  that  it  is  entirely  subordinate  to  the  right 
of  stoppage  in  transitu.  The  exercise  of 
this  right  revested  the  right  of  possession  in 
the  plaintiffs,  and,  they  having  tendered  all 
they  owed  the  defendant,  no  interest  was  ever 
acquired  by  the  vendee  to  which  the  claim  of 
the  defendant  could  attach. 

The  third  and  most  plausible  defense  is 
that,  according  to  the  testimony  of  thd 
agent.  Holt,  there  was  a  constructive  deliv. 
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eiy  to  the  consignee,  and  that  this  defeated 
the  rights  of  the  plaintiffs.  The  doctrine  is 
well  settled  that  "where  goods  are  placed  in 
the  possession  of  a  canier,  to  be  carried  for 
the  vendor,  to  be  delivered  to  the  purchaser, 
the  traiiaitiu  la  not  at  an  end  •  •  •  un- 
til the  carrier,  by  agreement  between  him- 
self and  the  consignee,  undertalses  to  hold 
tlie  goods  for  the  consignee,  not  as  carrier, 
but  as  bis  agent;  and  the  same  principle  will 
apply  to  a  warehouseman  or  wharflnger." 
2  Beuj.  Sales,  supra,  §  1269.  Was  there  any 
such  agreement  in  this  case?  The  most 
that  can  be  said  is  that  the  consignee  of- 
fered to  pledge  the  safe  to  the  defendant  for 
the  freight  already  due  on  lumber.  There 
was  no  actual  change  of  possession.  The 
safe  was  in  the  defendant's  warehouse,  and 
Holt,  the  agent,  and  the  consignee  were  both 
leaning  upon  it.  The  consignee,  placing  liis 
hand  on  it,  said:  "I  place  this  safe  in  your 
hands  as  security  for  what  I  owe."  There 
was  no  response  whatever  by  Holt.  He  sim- 
ply states  that  he  "held  the  safe  till  some 
little  time  afterwards,"  when  he  heard  that 
the  consignee  bad  run  away,  and  that  he 
sued  ont  the  attachment  proceedings  men- 
tioned in  the  answer.  The  majority  of  ns 
are  of  the  opinion  that  there  was  no  reasona- 
bly sufficient  evidence  to  be  submitted  to  the 
jury  upon  the  acceptance  of  the  offer  and  of 
delivery.  There  being  no  actual  delivery,  a 
constructive  one  can  only  be  effected  by  a 
valid  agreement  on  the  part  of  the  common 
carrier  to  hold  for  the  consignee.  Mr.  Ben- 
jamin, from  whom  we  have  so  largely  quot- 
ed, says  "that  the  existence  of  the  carrier's 
lien  for  unpaid  freight  raises  a  strong  pre- 
sumption that  the  carrier  continues  to  hold 
the  goods  as  carrier,  and  not  as  warehouse- 
man; and,  in  order  to  niut  this  presump- 
tion, [the  italics  are  ours,]  there  must  be 
proof  of  some  arrangement  or  agreement  be- 
tween the  buyer  and  the  carrier,  whereby  the 
latter,  while  retaining  his  lien,  becomes  the 
agent  of  the  buyer  to  keep  the  goods  for 
him. "  But,  conceding  that  the  acquiescence 
of  Holt  was  some  evidence  of  the  acceptance 
of  the  offer,  would  this  in  law  amount  to 
such  a  delivery  as  will  defeat  the  plaintiffs' 
right?  Passing  by  the  question  as  to  wheth- 
er the  defendant  bailee  was  not  estopped  to 
set  np  such  a  transaction  in  favor  of  itself 
and  against  its  principal,  (2  Wait,  Act  & 
Def.  57,)  and  also  the  fact  that  the  alleged 
agreement  was  not  to  hold  as  agent  of  the 
vendee,  but  for  itself,  we  are  of  the  opinion 
that  what  transpired  between  the  defendant's 
agent  and  the  vendee  did  not  alter  in  the 
slightest  degree  the  relation  in  which  they 
st(x>d  to  each  other.  It  will  be  borne-  in 
mind  that  there  was  no  actual  delivery;  that 
the  defendant  had  a  lien  for  the  freight  due 
on  the  property,  and  under  the  stipulation  in 
the  biO  of  lading  it  had,  as  against  the  con- 
signee, also  a  lien  for  the  arrearages  of 
^ight  due  by  him.  There  was  no  new  con- 
sideration, and  the  proposition  of  the  con« 
signee,  and  its  alleged  acceptance  by  the  de- 


fendant, left  them  in  precisely  the  same  po- 
sition as  before.  It  amounted  virtually  to 
the  defendant's  saying:  "If  you  will  pay  the 
freight  and  arrearages,  I  will  deliver  you  the 
safe."  This  was.  as  we  have  seen,  the  effect 
of  the  biU  of  lading.  In  the  leading  case  up- 
on this  subject,  (Whitehead  v.  Anderson, 
9  Mees.  &  W.  517,  cited  with  approval  by 
Benjamin,  supra,)  the  agent  of  the  consignee 
went  on  board  of  the  ship  when  she  arrived 
in  port,  and  told  the  captain  that  he  had  come 
to  take  possession  of  the  carg^.  He  went 
into  the  cabin,  into  which  the  ends  of  the 
timber  projected,  and  saw  and  touched  the 
timber.  When  the  agent  first  stated  that  he 
came  to  take  possession,  the  captain  made  no 
reply,  but  subsequently,  at  the  same  inter- 
view, told  him  that  he  would  deliver  him  the 
cargo  when  he  was  satisfied  about  his  freight. 
Tliey  went  ashore  together,  and  shortly  after 
an  agent  of  the  consignor  served  a  notice  of 
stoppage  in  transitu  upon  the  mate,  who 
had  charge  of  the  cargo:  "Held  that,  under 
these  circumstances,  there  was  no  actual 
possession  taken  of  the  goods  by  the  con- 
signees, 2nd  that,  as  there  was  no  contract 
by  the  captain  to  hold  the  goods  as  their 
agent,  the  circumstances  did  not  amount  to 
a  constructive  possession  of  the  goods  l^ 
them.  There  is  no  proof  of  any  such  con- 
tract. A  promise  by  the  captain  to  the  agent 
of  the  consignees  is  stated,  but  it  is  no  more 
than  a  promise,  without  a  new  considera- 
tion, to  fulfill  the  original  contract,  and  de- 
liver in  due  course  to  the  consignee  on  pay- 
ment of  freight,  which  leaves  the  captain  in 
the  same  situation  as  before.  After  the 
agreement  he  remained  a  mere  agent  for  ex- 
pediting the  cargo  to  its  original  destina- 
tion. "  This,  it  seems  to  us,  is  conclusive  of 
our  case.  Here  there  was  no  new  considera- 
tion whatever  moving  from  the  vendee,  nor 
was  there  any  definite  understanding  that 
the  defendant  was  to  forbear  pressing  the 
vague  proceedings  suggested  by  him.  1  Add. 
Cont.  11,  note.  There  was  therefore  no  new 
cohtract,  and  the  defendant  held  the  safe  in 
the  same  character  as  he  did  before,  when,  as 
we  have  shown,  it  was  subject  to  the  par»- 
raount  claim  of  the  plaintiffs.  We  have  been 
able  to  find  no  case  where  a  pledge  of  this 
kind  has  been  asserted,  but  we  have  observed 
that  all  the  cases  we  have  examined  lay  down 
the  rule  that  constructive  delivery  is  only 
made  by  the  carrier,  either  agreeing,  ex- 
pressly or  by  implication,  to  bold  as  the 
agent  of  the  consignee. 

While  the  amount  involved  in  this  suit  is 
small,  we  have  thought  it  our  duty,  in  view 
of  the  importance  of  the  questions  of  law 
presented,  to  carefully  examine  many  of  the 
multitude  of  cases  upon  the  subject,  and  our 
conclusion  is  that  bis  honor  was  correct  in 
tolling  the  jury  that  what  transpired  be* 
tween  Holt  and  Robertson  (one  of  the  con- 
signees) did  not  amount  to  a  delivery,  and 
was  not  Sufficient  to  deprive  the  plaintifte  of 
any  rights  they  might  acquire  in  respect  to 
the  safe.    There  is  no  error. 
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MoLAUOHLm  et  al.  v.  Hope  Mills 
Manitf'o  Co. 

(Supreme  Court  of  North  Carolina.    March  19, 
1889.) 

Watsbs  axd  W^tib-Codbses— Obstbuctions. 

The  authority  over  unnavlffable  streams  used  by 
the  public  for  rafUns'  timber,  turpentine,  etc., 
down  stream,  such  as  Biff  RooKfish  creek,  inolud- 
iag  the  power  to  remove  all  improper  obstructions, 
and  to  see  that  all  persons  who  ereot  dams  for  mill 
purposes  provide  good  and  snlBcient  slopes,  is  by 
S  Code  N.  C.  e.  M,  vested  in  the  boards  of  commis- 
sioners of  the  several  counties  through  which  such 
streams  flow;  and  where  parmiiision  to  erect  a 
dam  has  been  •pplied  for  and  granted  under  the 
authority  of  and  m  the  manner  prescribed  by  that 
ohapter,  and  the  dam  has  been  erected  in  compli- 
ance with  such  permission,  its  maintenance  cannot 
he  interfered  with  by  the  courts,  in  the  absence  of 
tmuL 

Appeal  from  superior  court.  Cumberland 
oonnty;  Srefhsrd,  Judge. 

Thos.  H.  Sutton,  for  appellants.  Wm.  A. 
Outhrte,  for  appellee.  > 

Datis,  J.  This  was  an  appeal  from  a 
judgment  of  Shefhebd,  J.,  rendered  on  the 
11th  day  of  December,  1888,  dissolving  tlie 
restraining  order  theretofore  granted,  and 
refusing  the  motion  to  continue  the  injunc- 
tion ;  said  motion  having  been  heard  by  con- 
sent, at  Bockingbam,  Kichmond  county.  It 
Js  alleged  that  the  defendant  is  an  incorpo- 
rated company,  engaged  in  the  manufacture 
of  warps,  yams,  plaids,  etc..  in  the  county 
of  Cumberland,  and  that  said  company  has 
commenced  the  erection  of  a  large  factory  on 
ttie  waters  of  RockOsh  creek,  in  said  county; 
that  the  plaintiffs  and  other  citizens  of  Cum- 
berland county  have  for  a  great  many  years 
used  the  waters  of  said  creek  for  the  purpose 
of  transporting  produce,  such  as  rosin,  tim- 
ber, turpentine,  etc.,  to  market;  that  for 
many  years  the  said  stream  was  "regularly 
worked  by  overseers,  duly  appointed  to  clear 
the  same  of  obstrnctiona;"  and  that  it  was 
made  a  "navigable  stream  by  public  enact- 
ment of  the  general  assembly  of  Xorth  Caro- 
lina;" and  by  long-continued  and  uninter- 
rupted use  by  the  public,  the  public  have 
acquired  the  privilege  and  paramount  right 
to  the  free  and  uninterrupted  use  of  its 
waters  as  a  navigable  stream  for  the  trans- 
portation of  produce.  It  is  further  alleged 
that  the  defendant  company  is  erecting  a 
dam  across  said  stream,  claiming  that  it  has 
the  right  so  to  do.  upon  "the  erection  of 
slopes,  slips,  or  locks,  of  the  dimensions  of 
12x30  feet,"  wliich  are  totally  inadequate  for 
the  purpose  of  transportation ;  that  the  con- 
struction of  said  dam  and  locks  will  obstruct 
the  navigation  "of  said  waters,  and  deprive 
the  plaintiff  and  all  other  citizens  of  their 
long  use  and  right  of  navigation  of  said 
stream,  and  the  same,  if  allowed  by  the 
courts,  or  persisted  in  t^  the  defendants,  will 
be  a  nuisance  to  the  public  and  people  who 
l»ve  a  right  to  the  navigation  of  said  waters, 
and  work  irreparable  damage  to  the  plain- 
tiffs, and  all  others  interested;"  tliat  the 
plaintiff  had  no  notice  of  the  intention  of 
the  defendant  to  build  t)ve  dara  so  as  to  ob- 


struct the  havigation  of  said  creek  until  after 
the  same  had  been  comniepced,  and  made 
kn'own  to  the  defendant  his  complaint  as  soon 
as  he  had  heard  of  it.  The  plaintiff  asks 
that  the  defendant  be  enjoined,  etc.  The 
action  was  commenced  November  20.  1888. 
By  chapter  197,  Acts  1848-49,  the  coui-ts  of 
pleas  and  quarter  sessions  of  the  counties  of 
Robeson  and  Cumberland  are  authorized  to 
appoint  overseers,  with  an  allotment  of 
hands,  "to  clear  out  and  render  navigable 
Big  Bockflsh  creek,  In  said  counties."  By 
section  3  of  that  act  it  is  made  unlawful  and 
indictable  to  obstruct  the  free  navigation  of 
said  creek;  and  section  4  provides  that  all 
owners  of  dams  across  said  8tre<im  "shall 
cause  to  be  constructed  and  kept  open,  and  in 
good  repair,  good  and  sufficient  slopes  for 
the  free  passage  of  all  rafts  of  lumber,  tim- 
ber, turpentine,  and  other  products."'  The 
plaintiff  offers  the  records  of  the  county  court 
of  liobeson  county  at  its  January  term,  1854, 
showing  the  appointment  of  overseers  of 
Bock  fish  creek,  andaffidavits  tending  to  show 
that  it  was  under  the  charge  of  overseers  in 
the  county  of  Bobeson  down  to  the  beginning 
of  the  late  war;  that  no  work  has  been  done 
by  authority  of  law  since  the  tieginning  of 
the  war.  The  plaintiff  also  offers  numerous 
affidavits  tending  to  show  that  Bockflsh  creek 
has  been  used  by  the  public  for  many  years, 
— as  many  as  40,  50,  and  55  years,  within 
the  knowledge  of  witnesses,  and  by  reputa- 
tion as  many  as  100  years;  and  some  of  the 
affidavits  tend  to  show  that  the  lock  erected 
at  the  dam  of  defendant  is  not  sufficiently 
long  to  permit  the  Shipment  of  rosin,  tar, 
etc.,  without  serious  loss  to  shippers.  . 

The  defendant  company  answers  at  great 
length,  and  sets  out  the  circumstances  under 
which  the  dam  in  question  was  erected.  The 
defendant  filed,  as  appears  from  the  record, 
a  petition  to  the  boEird  of  commissioners  of 
Cumberland  county,  on  the  first  Monday  in 
Februaiy,  1888,  as  follows:  "The  petition  of 
the  Hope  Mills  Manufacturing  Company  re- 
spectfully represents  that  it  is  desirous  of 
erecting  a  dam  across  Big  Boukflsh  creek,  in 
the  county  of  Cumberland,  on  the  lands  of- 
the  petitioner,  adjoining  the  lands  of  J.  W. 
Emmett  and  others,  for  the  purpose  of  erect- 
ing the  necessary  buildings  and  machinery 
for  a  cotton  factory.  Tiiat  your  petitioner  is 
Informed  and  believes  that  for  many  years 
last  past  said  Big  Bockflsh  creek  has  not  had 
overseers  appointed,  nor  Iiands  assigned  to 
work  the  same,  under  the  provisions  Of  chap- 
ter 56, 2  Code  N.  C,  for  many  years  hist  past, 
and  said  creek  lias  not  for  a  long  time  been 
treated  as  a  stream  within  the  provisions  of 
said  chapter,  lint  as  your  petitioner  pro- 
poses to  expend  lai|;e  sums  of  money  in  the 
erection  of  said  dam  and  buildings  and  ma- 
chinery, before  doing  so,  and  out  of  abundant 
Ciiution,  your  petitioner  desires  an  expression 
of  the  sense  of  ypur  honorable  board  as  to  the 
object  contemplated,  and  whettier  or  not  the 
erection  of  the  proposed  dam  across  said  Big 
Bockfis^  creek  meets  with  your  approval. 
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That  your  petitioner  requests,  in  case  the 
erection  of  said  dam  shnll  meet  with  your  i^p- 
proval,  that  your  body  sliall  appoint  a  com- 
mittee under  the  provisions  of  sections  8710, 
3712-3714,  c.  66,  2  Code  N.  C,  aforesaid, 
clothed  with  the  duty  of  determining  wheth- 
er any  gates  or  slopes  in  said  dam  are  neces- 
sary, and,  if  so,  the  plan,  dimensions,  and 
construction  of  the  same,  to  the  end  that 
your  petitioner  may  be  apprised  beforehand 
as  to  what  will  be  required,  and  that  all  pro- 
visiond  of  law  in  that  behalf  maybe  observed 
by  your  petitioner,  and  all  controversy  relat- 
ing to  tlie  same  obviated  in  the  outset. "  The 
petition  was  granted  by  the  unanimous  vote 
of  the  board  of  commissioners,  and  the  fol- 
lowing resolutions  unanimously  adopted,  viz.: 
"Resolved,  that  the  erection  of  a  dam  across 
Big  Kockflsh  by  the  Hope  Mills  Manufactur- 
ing Company  on  the  lands  of  said  company, 
adjoining  the  lands  of  J.  W.  Emmett  and 
others,  meets  with  the  approval  of  this  board. 
Resolved,  that  A.  B.  Williams,  Jas.  D.  Mc- 
NeiU,  and  John  Blue  be  appointed  commis- 
sioners to  ascertain  whether  or  not  gates  and 
slopes  are  necessary  in  said  dam,  and,  if  so, 
the  plan  and  dimensions  of  the  same,  giving 
hereby  to  said  commissioners  all  legal  aulhor- 
Ity  and  power  relating  to  the  same  provided 
in  chapter  56, 2  Code  N.  C. "  It  appears  that 
when  the  petition  was  filed  and  acted  upon 
many  people  from  different  parts  of  the  coun- 
try were  in  the  commissioners'  otnce,  and  in 
and  about  the  court-bouse;  that  William  Al- 
derman, a  resident  ne.-ir  Big  Rocklish  creek, 
discussed  the  subject-matter  of  the  petition, 
in  tielialf  of  turpentine  and  timber  men,  who 
used  said  stream  for  rafting,  etc.,  and  at  his 
suggestion  one  of  the  coiniuissioners  was  ap- 
pointed by  the  board  on  account  of  his  resi- 
dence in  that  part  of  the  country,  to  repre- 
sent them.  It  further  appears  that  the  ac- 
tion of  the  board  of  commissioners  was  put>- 
lisbed  in  the  Fayetteville  Observer,  a  news- 
paper of  considerable  circulation,  and  to 
which,  as  appears  from  the  affidavit  of  its 
editor,  the  plaintiff  was  a  subscriber;  and 
that  the  commissioners  appointed  to  ascertain 
what  was  necessary  in  regard  to  gates  and 
slopes,  pursuant  to  previous  notice,  met  at 
the  place  where  it  was  proposed  to  erect  the 
dam,  at  which  meeting  persons  representing 
the  timber  and  rosin  interest  were  present, 
and  a  plan  for  the  construction  of  the  dam 
was  agreed  on  by  the  commissioners  appoint- 
ed by  the  board,  and  reported  to  the  board  of 
commissionere  at  their  meeting  on  the  5tb  of 
March,  1888,  and  unanimously  adopted;  and 
soon  thereafter  the  defendant  company  com- 
menced the  erection  of  the  dam  in  accordance 
with  the  plan  reported,  and  had  expended  a 
large  sum  of  money ;  and  on  the  9th  day  of 
October,  after  the  expenditure,  as  the  defend- 
ant alleges,  of  at  least  $75,000,  a  petition  was 
presented  to  the  board  of  county  commission- 
ers praying  "for  relief  in  regard  to  the  ob- 
struction of  Rockfish  creek"  by  defendant's 
dam.  The  board  of  commissioners,  against 
the  protest  of  the  defendant,  and  after  hear- 


ing both  sides,  granted  the  petition,  and  re- 
solved that  "the  case  be  reopened  for  the  pur- 
pose of  securing  full  information  in  regard 
to  the  locks  and  dams  proposed  to  be  put  ia 
said  stream."  Thereupon  a  resolution  was 
adopted,  to  the  effect  that  the  committee 
again  visit  "the  grounds,  after  full  notice  to 
the  citizens  interested  of  the  time,  *  *  * 
and  reptort  to  the  board  at  its  next  meeting 
what  action  should  be  taken  in  regard  to  said 
obstruction."  This  committee  made  a  re- 
port, in  which,  after  setting  forth  that  after 
giving  notice  they  met  at  the  mill  of  the  de- 
fendant, and,  after  stating  that  "several  par- 
ties interested  in  the  navigation  of  Big  Bock- 
fish,  who  were  not  at  the  previous  meeting, 
were  present  this  time, "  and  giving  the  con- 
tention of  each  side,  they  concludeid  as  fol- 
lows: "At  the  first  meeting  of  your  commit- 
tee to  take  action  upon  the  application  to  dam 
the  stream,  the  present  size — 12  feet  x  30  feet 
— was  unanimously  agreed  upon  by  all  pres- 
ent, and  we  therefore,  having  made  that  re- 
port to  you,  and  it  having  been  acted  upon 
and  accepted,  do  not  feel  that  we  have  any 
right  or  power  to  make  any  change,  and 
therefore  ask  to  be  discharged  from  any  fur- 
ther service  in  this  matter. " 

The  evidence,  in  the  shape  of  aflBdavits,  is 
voluminous,  and  the  plaintiff,  by  affidavit, 
alleges  that  the  delay  in  bringing  action  was, 
in  substance,  the  frequent  and  repeated 
promise  of  the  defendant  company,  by  its 
agent,' "that  they  would  endeavor  to  make 
the  required  changes,"  and,  relying  on  these 
assurances,  and  believing  that'  there  would 
be  a  satisfactory  adjustment,  suit  was  de- 
layed, and  only  resorted  to  when  all  other 
means  had  failed. 

In  State  v.  Glen,  7  Jones,  (N.  C.)  321, 
Battle,  J.,  after  a  very  full  review  of  the 
authorities  upon  the  subject,  gives  the  fol- 
lowing as  a  summary  of  the  law  of  North 
Carolina  in  relation  to  the  water-courses  of 
the  state:  "(1)  All  the  bays  and  inlets  on 
our  coast,  where  the  tide  from  the  sea  ebbs 
and  flows,  and  all  other  waters,  whether 
sounds,  rivers,  or  creeks,  whldi  can  be  navi- 
gated by  sea  vessels,  are  called  •  navigable ' 
in  a  teciinical  sense,  are  altogether  publict 
juris,  and  the  soil  under  them  cannot  be  en- 
tered and  a  grant  taken  for  it  under  the  en- 
try law.  In  them,  too,  the  right  of  fishing 
is  free.  See  Collins  v.  Benbury,  3  Ired.  277, 
and  the  other  cases  to  which  we  bave  referred 
on  this  point.  Where  the  tide  ebbs  and 
flows,  the  shore  between  the  high  and  low 
wator  is  also  within  the  prohibition  of  pri- 
vate appropriation  under  the  general  entry 
law,  but  may  be  the  subject  of  a  direct  spe- 
cial legislative  grant.  Ward  v.  Willis,  6 
Jones,  (N.  C.)  183.  (2)  All  the  rivers, 
creeks,  and  other  water-courses  not  embraced 
in  the  above  description,  bnt  which  are  in 
fact  sufficiently  wide  and  deep  to  be  naviga- 
ble by  boats,  flats,  and  rafts,  are  technically 
styled  ■  unnavigable,'  and  are  open  to  be  ap- 
propriated by  individuals  by  grant  from  the 
state,  under  the  entry  laws.    When  tlie  bed 
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of  the  water-oonrae  is  not  included  in  the 
grant,  but  the  stream  is  called  for  as  one  of 
the  boundaries,  the  grantee  is  entitled,  ns  an 
incidental  easement,  to  go  to  the  middle  of 
the  stream,  and  may  exercise  and  enjoy  that 
easement  for  the  purpose  of  catcliing  fish,  or 
in  any  other  manner  not  incompatible  with 
the  right  which  tlie  pnblic  have  in  the  stream, 
for  water  communication,  between  different 
points  on  it.  The  mode  and  the  extent  of  the 
enjoyment  of  this  easement  may  be  regu- 
lated by  statute,  and,  as  the  riparian  propri- 
etors paid  nothing  into  the  public  treasury 
for  it,  the  soil  which  composes  the  bed  of  the 
river  may  be  granted  to  otliers,  and  the  legis- 
lature may  perhaps  rpsume  the  incidental 
rights  for  the  public  use,  without  making 
compensation  for  them,  though  we  believe  it 
has  often  given  such  compensation.  See 
Ingram  v.  Tbreadgill,  8  Dev.  59 ;  Smith  ▼.  In- 
gram, 7  Ired.  175;  and  the  various  charters 
granted  to  companies  for  improving  the  navi- 
gation of  nearly  all  our  largest  rivers.  (3)  All 
tlie  rivulets,  brooks,  and  otiier  streams  which 
from  any  cause  cannot  be  used  for  intercom- 
munication by  inland  navigation,  are  entire- 
ly the  subjects  of  private  ownership,  are  gen- 
erally included  in  the  grants  of  the  soil,  and 
the  owners  may  make  what  use  of  them  they 
think  proper,  whether  it  be  for  fishing,  mill- 
ing, or  otlier  lawful  trade  or  business.  The 
only  restriction  upon  this  right  of  ownership 
arises,  ex  necessitate,  from  the  nature  of  run- 
ning water;  and  it  is  that  the  owner  shall  so 
use  the  water  as  not  to  interfere  with 'the 
similar  rights  of  other  proprietors  above  or 
below  him  on  the  same  stream.  See  Fugb 
v.  Wheeler,  2  Dev.  &  B.  60.  Rights  acquired 
in  streams  of  this  class  by  grants  from  the 
state,  or  in  water-courses  of  the  second  class 
by  grant  from  the  state  for  the  bed  of  the 
stream,  cannot  be  taken  from  the  owners  by 
the  government,  except  in  the  exercise  of  the 
powers  of  eminent  domain,  and  then  only  for 
public  use,  with  a  provision  for  the  just  com- 
pensation. See  Railroad  Co.  v.  Davis,  Id. 
460. "  Rockfish  creek  has  not  been  used  fpr 
navigation  by  boats,  butonlyforraftingtim- 
ber,  turpentine,  etc.,  down  the  stream;  and 
It  would  seem  to  come  within  the  thii-d  class 
of  Judge  Battle's  summary. 

But  it  is  insisted  by  the  plaintiff  that,  how- 
ever this  may  be,  by  long  and  uninterrupted 
use,  and  %  legislative  enactment,  the  pnblic 
has  become  entitled  to  its  use  as  a  highway 
for  the  transportation  to  market  of  their  tim- 
ber, turpentine,  and  other  products,  and  it 
is  denied  that  the  county  commissioners  can 
authorize  its  obstruction.  What  is  a  good 
and  sufficient  pass  way  for  rafts  must  be  a 


question  for  the  determination  of  some  au- 
thority; and  in  the  case  of  Rockfish  creek, 
prior  to  the  adoption  of  the  present  system, 
this  authority,  under  the  supervision  of  the 
county  courts  of  Cumberland  and  Robeson 
counties,  was  in  overseers,  whose  duties 
were  to  remove  all  obstructions,  and  see  that 
those  who  erected  dams  for  mills  provided 
good  and  sufficient  slopes.  The  authority 
over  all  such  streams  is  now  vested  in  the 
board  of  county  commissioners  of  the  several 
counties  through  which  the  streams  may  flow, 
to  be  exercised  in  the  manner  prescribed  by 
chapter  56  of  the  Code,  and  the  defendant 
company  applied  for,  and,  it  appears,  erected 
its  dam  under,  the  authority  conferred  by 
that  chapter.  What  action  was  taken  by  the 
board  of  commissionen  upon  the  last  report 
of  the  committee  does  not  appear;  and, 
whether  they  had  the  power,  after  the  de- 
fendant had  expended  monqr  In  the  erection 
of  the  dam  and  lock  under  the  authority  con- 
ferred, to  revoke  that  authority,  and  re- 
quire the  defendant  to  change  the  passage- 
way for  rafts,  or  remove  its  dam,  without 
compensation,  is  not  a  question  for  our  con- 
sideration. The  authority  of  the  board  of 
county  commissioners,  while  It  stands,  and 
is  unimpeached  by  allegations  of  fraud  or 
other  illegal  conduct,  is  a  bar  to  the  remedy 
sought  by  the  plaintiff  in  this  action.  No 
special  damage  is  alleged;  and  whether,  if 
the  dam  be  "a  nuisance  to  the  public,"  the 
action  could  be  maintained  by  the  plaintiff, 
as  insisted  by  his  counsel  and  denied  by  the 
defendant,  is  not  necessary  for  m  to  deter- 
mine. There  is  no  analogy  between  this 
case  and  that  of  State  v.  Narrows  Island 
Club,  100  N.  C.  477,  6  S.  E.  Rep.  411.  The 
subject  is  fully  discussed  in  Wood  on  Law  of 
Nuisances,  in  the  chapter  on  navigable 
streams,  §§  575  et  seq.  He  concludes  that 
in  this  country  there  are  three  classes  of 
navigable  streams:  "(1)  Tidal  streams,  that 
are  navig-able  in  law;  (2)  those  that,  al- 
though non-tidal,  are  yet  navigable  in  fact 
for  "boats  or  lighters,"  and  susceptible  of 
valuable  use  for  commercial  purposes;  and 
(3)  those  which  are  floatable,  or  capable  of 
valuable  use  in  bearing  the  products  of  the 
mines,  forrats,  and  tillage  of  the  country  it 
traverses  to  mills  or  markets."  The  extent 
to  which  the  riparian  owner  may  go  in  the 
erection  of  dams,  etc.,  to  apply  the  use  of  the 
water  to  the  propulsion  of  machinery,  and 
the  extent  to  which  the  state  may  authorize 
obstructions,  present  interesting  questions, 
the  consideration  of  which  is  not  necessary 
for  the  determination  of  the  case  before  us. 
There  is  no  error. 
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Diocese  op  East  Cabolina  v.  Dioossb  of 
North  Caiiouka. 

(Supreme  Court  of  North  Carolina.    March  18, 
1889.) 

WnxB— Rblioiocs  Socibttes. 

In  1881  testatrix  by  will  devised  certain  property 
to  the  "board  of  trostees  for  the  Protestant  Epis- 
copal oburch  in  the  diocese  of  North  Carolina." 
At  that  time  the  diocese  of  Nortji  Carolina  em- 
braced the  whole  sUte.  In  1888  it  was  divided 
into  the  diocese  of  Korth  Carolina  and  the  diocese 
of  East  Carolina.  Testatrix  died  in  186S.  Code 
K  C.  (  8006,  provides  that  an  organized  church  can 
hold  property  by  gift  or  otherwise,  and  that  the 
estate  therein  shaU  vest  absolutely  in  the  trustees 
of  said  church.  Held,  that  the  devise  being  to  the 
trustees  for  "the  ohuroh  in  the  diocese  of  North 
Carolina, "  and  not  to  the  "  diocese  "  as  such,  on  the 
subdivision  of  the  diocese  In  conformity  to  the  us- 
ages of  the  church,  without  secession  or  schism, 
the  property  devised  should  be  equally  divided  be- 
tween the  trustees  of  eaoh  diocese. 

Appeal  from  superior  court,  Wake  county; 
J.  F.  GuAVES,  Judge. 

George  Davie  and  Jolm  Hughes,  fur  plain- 
tiff. JS.  H.  BatUe  and  John  Manning,  for 
defendant. 


MebrimoNi  J.  This  is  a  controversy  sub- 
mitted to  the  court  without  action,  as  allowed 
by  tlie  statute,  (Code,  g  567,)  and  the  follow- 
ing is  a  copy  of  the  case  agreed  upon: 

"The  parties  above  named,  pliiintifFs  and 
defendants,  claiming  rights  and  interests 
which  are  mutually  disputed  and  denied,  and 
desiring  to  liave  the  same  legally  and  amica- 
bly settled  and  adjusted,  do  submit  to  your 
honor  this  controversy  without  action,  upon 
the  &cts  hereinafter  stated,  which  are  mutu- 
ally admitted  and  agreed: 

"  ( 1)  Tliat  tlie  Protestant  Episcopal  Ch  urch 
in  the  United  States  is,  and  for  many  years 
has  been,  a  coUective  unincorporated  body  or 
society  of  Christian  men.  united  and  organ- 
ized under  laws  established  by  themselves  for 
the  worship  and  service  of  Almighty  God, 
and  the  promotion  of  the  Christian  religion. 

"(2)  That  the  said  church  is  divided  into 
dioi^es  having  a  greater  or  less  territorial 
extent,  and  Icnown  by  a  certain  name  or  des- 
ignation, each  diocese  being  presided  over  by 
a  bishop  regularly  and  duly  consecrated  ac- 
cording to  the  laws  and  ceremonies  of  the 
said  church,  and  each  diocese  Is  divided  into 
a  greater  or  less  number  of  parishes  or  con- 
gregation!;. 

"(3)  That  the  ultimate  Jurisdictional  au- 
thority of  the  said  church  in  each  diocese  is 
vested  In  a  diocesan  convention  or  council, 
composed  of  clerical  and  lay  delegates  from 
each  parish,  and  presided  over  ex  officio  by 
the  bishop,  which  assembles  annually  for  the 
regulation  and  government  of  the  affairs  of 
the  church  within  the  diocese. 

"(4)  That  the  ultimate  jurisdictional  au- 
tborlty  of  the  said  church  for  the  whole  of 
the  United  States  is  vested  in  a  general  con- 
vention which  is  composed  of  a  house  of  bish- 
ops, consisting  of  all  the  bishops  of  the  said 
church  in  the  United  States,  and  a  house  of 
clerical  and  lay  deputies,  elected  by  the  dioc- 


esan convention  or  counsel  of  each  diocese, 
and  which  general  convention  assembles  ev- 
ery third  year. 

"(5)  That  by  the  constitution  of  the  said 
church,  art.  5,  it  is  provided  as  follows: 
'Whenever  the  division  of  a  diocese  into  two 
or  more  dioceses  shall  be  ratified  by  the  gen- 
eral convention,  each  of  the  dioceses  shiill  be 
subject  to  the  constitution  and  canons  of  the 
diocese  so  divided,  except  as  local  circum- 
stances may  prevent,  until  the  same  be  al- 
tered in  either  diocese  by  the  convention 
thereof.' 

"(6)  That  by  the  general  canons  adopted 
for  the  government  of  the  said  cliurch  it  is 
provided  as  follows:  'Canon  4.  Section  1. 
Whenever  any  new  diocese  sliall  be  formed 
within  the  limits  of  anyotlier  diocese,  *  *  * 
and  the  same  shall  have  been  ratified  by  the 
general  oonvention.  the  bishop  of  the  diocese 
within  the  limits  of  which  another  Is  formed 

*  *  *  shall  thereupon  call  the  prlmaiy 
convention  of  the  new  diocesefor  the  purpose 
of  enabling  it  to  organize,  and  shall  &x  the 
time  and  place  of  holding  the  same,  such  place 
being  within  the  limits  of  the  new  diocese.' 

•  Sec.  4.  Whenever  the  formation  of  a  new  di- 
ocese shall  be  ratified  by  the  general  conven- 
tion, such  new  diocese  shall  be  considered  as 
admitted  under  article  5  of  the  constitution 
so  soon  as  it  shall  have  organized  in  primary 
convention,  in  the  manner  prescribed  in  the 
previous  sections  of  this  canon,  and  the  nam- 
ing of  the  new  diocese  shall  be  a  part  of  its 
organization.' 

"(7)  That  prior  to  the  year  1883  the  Prot- 
estant Episcopal  Diooese  of  North  Carolina 
embraced  the  whole  territory  of  the  state  of 
North  Carolina. 

"(8)  That  at  the  annual  convention  of  the 
said  church  in  the  diocese  of  North  Carolina, 
which  assembled  In  the  month  of  May,  1883, 
the  following  resolution  was  duly  adopted 
and  passed,  to- wit:  'Resolved  that,  the  gen- 
eral oonvention  assenting,  a  new  diocese  be 
formed  out  of  the  present  diooese  of  North 
Carolina,  consisting  of  counties  of  Hertford, 
Bertie,  Martin,  PiU,  Greene,  Wayne,  Samp- 
son, Cumberland,  and  Bobeson,  and  of  all  the 
counties  lying  between  those  counties  and 
the  Atlantic  ocean.' 

"(9)  That  at  the  said  diocesan  convention 
of  1883  the  following  additional  resolutions 
were  alsoduly  adopted  and  passed:  'Resolved, 
(1)  that  the  convention  hereby  ratifies  and 
confirms  the  action  of  the  convention  of  1882 
in  regard  to  the  expediency  of  a  division  of 
the  diocese.  Resolved,  (2)  that  the  bishop  is 
hereby  respectfully  requested  to  give  his  con- 
sent to  the  formation  of  tlie  proposed  new  dio- 
cese; and  in  ca3»such  assent  shall  be  given,  the 
deputies  from  this  diocese  to  the  general  con- 
vention, to  be  held  in  October  next,  are  here- 
by instructed  to  take  the  necessary  steps  for 
Securing  the  consent  of  the  general  conven- 
tion to  the  erection  of  a  new  diocese  within 
the  limits  of  the  present  diocese  of  North 
Carolina,  as  described  in  the  foregoing  reso- 
lution.   Resolved,  (3)  that  the  securities  and 
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property  of  all  descriptions  at  present  consti- 
tuting the  "  Permanent  Episcopal  F  und, "  the 
fund  for  "Education  of  Children  of  Deceased 
Clergymen,"  andthe"FHnd  for  Relief  of  Dis- 
abled Oeigymen,  and  Widows  and  Orphans 
of  Decfeased  Clergymen,"  with  such  additions 
thereto  as  may  accrue  up  to  the  date  of  the 
organization  of  the  new  diocese,  shall  be  di- 
vided equally,  dollar  for  dollar,  between  the 
two  dioceses  within  this  state,  as  may  be 
agreed  upon  by  a  joint  committee  of  four  lay- 
men, of  which  committee  two  members  may 
be  appointed  by  the  convention  of  each  of 
the  two  dioceses  concerned.' 

"(10)  That  the  bishop  of  the  diocese  of 
North  Carolina  consented"  to  the  formation  of 
the  said  new  diocese,  with  the  territorial 
limits  alKtve  set  forth,  and  the  general  con- 
vention of  the  said  church  in  October,  1883, 
duly  and  legally  ratified  the  same  as  required 
by  the  canons  aforesaid. 

"(11)  That  afterwards,  on  the  12th  day  of 
December,  1883,  the  primary  convention  of 
the  said  new  diocese,  which  had  been  duly 
called  according  to  the  requirements  of  the 
said  canons,  assembled  at  Newbem,  within 
the  limits  of  the  new  diocese,  which  was  the 
place  legally  fixed  for  such  assembly,  accord- 
ing to  tlie  said  canons,  and  the  said  new  dio- 
cese was  thereby  fully,  duly,  and  legally  es- 
tablished and  organized  by  the  name  of  the 
< Diocese  of  East  Carolina,'  and  the  plaintiff 
Alfred  A.  Watson  was  duly  elected  bishop 
thereof,  and  has  been  duly  consecrated  to  the 
said  office,  and  has  entered  on  the  discharge 
of  its  duties. 

"(12)  That  the  formation  as  aforesaid  of 
the  said  diocese  of  East  Carolina  was  occa- 
sioned solely  by  motives  of  policy  for  the 
well-being  of  the  church,  and  not  by  any  dis- 
putes or  differences  in  matters  of  faith,  doc- 
trine, discipline,  form  of  worship,  or  polity, 
all  of  which  continued  to  be  the  same,  with- 
out alteration,  in  both  of  the  dioceses,  as 
they  had  been  before  the  division;  and  the 
said  creation  and  organization  of  the  new 
diocese  were  made  and  done  in  strict  con- 
formity with  the  law  and  usage  of  the  said 
church. 

"(18)  That  before  the  formation  of  the 
said  new  diocese,  to-wit,  in  the  month  of 
February,  1881,  Miss  Mary  RuflSn  Smith,  of 
Orange  county,  in  the  state  of  North  Caro- 
lina, duly  made  and  published  her  last  will 
and  testament  in  writing,  a  copy  of  which  is 
hereunto  annexed,  and  is  to  be  taken  as  part 
of  this  agreed  statement  of  facts. 

"(14)  That  after  the  formation  of  the  said 
new  diocese,  to-wit:  on  the  18th  of  Novem- 
ber, 1885,  the  said  Mary  B.  Smith  died  with- 
out having  revoked  or  in  anywise  altered  her 
said  win,  and  on  the day  of  Novem- 
ber, 1885,  the  said  will  was  ddly  admitted  to 
probate  before  the  clerk  of  the  superior  court 
of  Orange  county,  and  the  defendant,  Kemp 
P.  Battle,  the  exectitor  therein  named,  was 
duly  qualified  as  such,  and  received  into  his 
possession  a  large  amount  of  personal  prop- 
erty belonging  to  the  estate  of  his  testatrix. 


*(15)  That  the  plaintiffs  are  the  trustees 
duly  and  lawfully  appointed  under  the  laws 
of  this  state  for  the  purpose  of  taking  and 
holding  the  title  and  managing  the  property 
of  the  Protestant  Episcopal  Church  in  the 
diocese  of  East  Carolina;  and  the  defendants 
Theodore  B.  Lyman,  BIchard  H.  Battle,  and 
William  E.  Anderson  are  the  trustees  in  like 
manner  duly  and  lawfully  appointed  for 
similar  purposes  in  the  dioceee  of  North 
CsiTollna,  and  were  such  trustees  before  the 
formation  of  said  new  diocese  of  East  Caro- 
lina. 

"(16)  That  in  and  by  her  said  will  the  aald 
Mary  B.  Smith  devised  and  bequeathed  as 
follows,  to-wit:  '(1)  I  devise  the  tract  of 
land  on  which  I  reside,  about  1,500  acres,  of 
several  tracts  originally,  but  now  used  as  one 
tract,  including  all  the  land  in  Orange  county 
I  own,  outside  of  Chapel  Hill,  and  also  all 
the  stock  and  farming  implements  used  on 
said  land,  to  my  dear  friend  Maria  L.  Spear, 
during  her  life,  and  after  her  death  to  the 
board  of  trustees  for  the  Protestant  Episco- 
pal Church  in  the  diocese  of  North  Carolina, 
appointed  to  hold  the  property  of  the  diocese 
not  otherwise  provided  for  by  the  general 
convention  of  said  diocese,  as  authorized  by 
act  of  the  general  assembly  of  North  Caro- 
lina in  such  case  made  and  provided,  said 
trustees  to  have  full  povrer  to  dispose  of  the 
same  in  fee  simple  and  absolutely  as  said 
convention  may  direct,  specially  or  by  gen- 
eral ordinance;  this  devise,  however,  subject 
to  the  exceptions  hereinafter  mentioned. 
(2)  Out  of  the  aforesaid  tract  I  devise  to 
Cornelia  Fitzgeral,  wife  of  Bobert  Fitzgeral, 
(colored)  for  her  life,  free  from  the  control 
or  debts  of  her  said  husband, — after  her 
death,  to  her  children, — one  hundred  acres 
out  of  the  aforesaid  tract.  (3)  I  devise  to 
Julius  Smith  (colored)  likewise  out  of  the 
tract  of  land  on  which  I  now  live,  twenty- 
five  acres  in  fee.  It  is  my  will  that  the  de- 
vise to  Cornelia  Fitzgeral  and  to  Jaltus 
Smith  shall  take  effect  at  my  death,  and  the 
tract  given  them  be  good  land,  equal  to  the 
average  of  the  whole  tract,  with  a  fair  pro- 
portion of  wood  and  arable  land,  and  to  be 
laid  off  by  metes  and  bounds  by  three  white 
commissioners, — one  to  be  chosen  by  the 
said  trustees  of  the  church,  the  other  by  the 
devisee  or  devisees  interested,  the  mother,  if 
living,  to  choose  for  herself  and  children, 
and  those  two  to  choose  a  third;  my  executor 
to  make  conveyances  according  to  the  report 
of  the  said  commissioners,  or  a  majority  of 
them,  whose  report  shall  be  final,  and  the 
terms  of  this  will.'  '(6)  Whatever  of  my 
kitchen  and  household  furniture  Miss  Maria 
Spear  wishes  to  have  I  bequeath  to  her  abso- 
lutely; what  she  does  not  want  I  give  to  Cor- 
nelia Fitzgeral,  Emma  Morphis,  Annette 
Kirby,  and  Laura  Tirle,  (all  colored,)  equally 
to  be  divided  between  them.  (7)  I  bequeath, 
out  of  any  money  on  hand  or  dae  me,  to  Ed. 
Cole,  (colored,)  one  hundred  dollars,  and  to 
my  namesake,  Mary  BuflSn  Smith,  daughter 
of  Bev.  Columbus  Smith,  deceased,  of  Mis- 
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sissippi,  two  hundred  dollars.  The  residue 
of  all  moneys  due  me,  and  idso  any  property 
not  speciflcidly  willed,  I  give  to  the  trustees 
of  the  Episcopal  Church  aforesaid  in  trust 
for  the  diocese  of  North  Carolina.' 

"(17)  That  Maria  L.  Spear,  the  devisee 
for  life  in  the  said  will,  is  dead,  haring  died 
before  the  testatrix. 

"(18)  That  a  large  amount  <rf  personal 
property,  constitnting  the  residue  of  the  es- 
tate above  mentioned,  has  come  into  the 
hands  of  the  defendant  Kemp  P.  Battle,  as 
executor,  and  is  now  held  by  him  as  a  part 
of  said  estate,  and  sabject  to  the  trusts  of  the 
said  will. 

"(1)  Upon  the  foregoing  facts  the  plaintiffs 
claim  that  they  are  entitled  to  an  equal  divis- 
ion of  all  the  real  and  personal  estate  devised 
and  bequeathed  by  the  said  will  to  the  trus- 
tees of  the  diocese  of  North  Carolina  in  trust 
for  the  church  in  said  diocese. 

"(2)  If  not  entitled  to  an  equal  division, 
then  they  claim  that  they  are  entitled  to  such 
a  proportion  of  the  said  real  and  personal  es- 
tate as  the  whole  number  of  members  and 
pew-holders  of  the  said  church  in  the  diocese 
of  East  Carolina  at  the  time  of  the  organiza- 
tion tbereuf  bore  to  the  whole  number  of  the 
members  and  pew-holders  in  the  present  dio- 
cese of  North  Carolina  at  that  time.  These 
claims  are  denied  by  the  defendants,  wlio  in- 
sist that  all  of  the  said  real  and  personal  es- 
tate legally  belongs  to  the  defendants,  the 
trustees  of  the  present  diocese  of  North  Car> 
olina,  in  trust  for  the  church  in  said  diocese. 
And  these  conflicting  claims  are  respectfully 
submitted  to  the  adjudication  of  the  court 
upon  the  foregoing  agreed  statement  of 
facts." 

Thereupon  the  court  gave  judgment  for 
the  plaintiffs,  whereof  the  following  is  a 
copy:  "Upon  consideration  of  the  agreed 
facts  set  forth  as  the  basis  of  this  controver- 
sy without  action,  and  the  cause  having  been 
debated  by  counsel  on  both  sides,  it  is  con- 
sidered, adjudged,  and  decreed  by  the  court 
that  the  plaintiffs  are  entitled  to  share  in  all 
the  real  and  personal  estate  devised  and  be- 
queathed by  will  of  Mary  RufSn  Smith  to  the 
board  of  trustees  of  the  Protestant  Episcopal 
Church  in  the  diocese  of  North  Carolina,  and 
that  the  said  real  and  personal  estate  be 
equally  divided  between  the  plaintiffs  and 
the  defendants  the  trustees  of  the  diocese  of 
North  Carolina.  It  is  further  adjudged  that 
an  account  be  taken  of  the  personal  estate  in 
the  bands  of  the  defendant  Kemp  P.  Battle,  as 
executor  of  said  Mary  K.  Smith,  and  belong- 
ing to  the  residue  bequeathed  to  the  board 
of  trustees  for  the  diocese  of  North  Carolina; 
and  the  parties  may  agree  on  a  referee  for 
that  purpose. " 

From  this  judgment  the  defendants,  hav- 
ing excepted,  appealed  to  this  court, 

The  Protestant  Episcopal  Church  in  the 
United  States  is  an  organized  body  of  Chris- 
tian people,  and  in  its  ecclesiastical  organiza- 
tion It  has  a  constitution,  canons,  rules,  and 
regulations  for  its  government.    It  is  divid- 


ed Into  "dioceses,"  each  designated  by  an 
appropriate  name,  and  having  greater  or  less 
territorial  extent.  It  has  existed  in  this 
state  for  a  long  period  of  time, — about  a 
hundred  years, — and  prior  to  1883  the  whole 
territory  of  this  state  was  designated  as  the 
"Diocese  of  North  Carolina."  Under  the 
statute  (Code,  §  3665)  the  church  thus  or- 
ganized was  capable  of  taking  and  holding 
property  of  every  kind  by  purchase,  gift, 
grant,  or  will;  and  it  Is  provided,  as  to  such 
cases,  that  "the  estate  therein  [the  property] 
shall  be  deemed  and  held  to  oe  absolutely 
vested,  as  between  the  parties  thereto,  in  the 
trustees,  respectively,  of  the  said  churches, 
denominations,  societies,  and  congregations, 
for  their  several  use,  according  to  the  intent 
expressed  in  the  conveyance,  gift,  grant,  or 
will;  and,  in  case  there  shall  be  no  trustees, 
then  in  the  said  churches,  denominations, 
societies,  and  congregations,  respectively,  ac- 
cording to  such  intent." 

Thus  the  devisee  of  the  will  and  of  the 
particular  devise  under  consideration  had 
certainty  and  distinctiveness  of  character  and 
capacity  to  take  and  hold  the  property  de- 
vised. The  testator  must  be  deemed  to  have 
known  and  understood  the  nature,  the  con- 
stituent elements,  the  purposes  and  territo- 
rial extent,  of  the  collective  object  of  her 
bounty.  She  knew  that  it  was  a  subdivision 
of  the  Protestant  Episcopal  Church  in  the 
United  States;  that  it  was  composed  of  all 
the  clergy  and  laity  of  that  church  within  the 
limits  of  this  state.  Having  such  knowl- 
edge, she  duly  made  and  published  her  last 
will  and  testament  in  writing  in  the  month 
of  February,  1881,  whereby  she  devised  and 
bequeathed  the  property  In  question  "to  the 
board  of  trustees  for  the  Protestant  Episco- 
pal Church  in  the  diocese  of  North  Carolina," 
etc.  If  this  were  all  of  the  matter,  there 
could  be  no  question  as  to  the  intention  of 
the  testatrix ;  the  whole  church  in  the  state 
would  share  in  her  bounty  without  distinc- 
tion. But  afterwards,  in  1883,  a  new  dio- 
cese, designated  as  the  "Diocese  of  East  Car- 
olina," was  created  strictly  as  allowed  by  the 
canons  and  usages  of  the  church,  having 
prescribed  boundaries,  within  the  diocese  of 
North  Carolina;  the  latter  retaining  its  name 
unchanged.  The  formation  of  the  diocese 
"  was  occasioned  s6lely  by  motives  of  policy 
for  the  well-being  of  the  church,  and  not  by 
any  disputes  or  differences  in  matters  ol 
faith,  doctrine,  discipline,  form  of  worship 
or  polity,  all  of  which  continued  to  be  the 
same,  without  alteration,  in  both  dioceses  as 
they  had  been  before  thedivision."  Tlie tes- 
tatrix,  having  executed  her  will  in  1881,  con- 
tinued to  reside  and  have  her  domicile  within 
the  diocese  of  North  Carolina  until  her  death, 
on  the  13th  of  November,  1885.  She  never 
resided  within  the  new  diocese. 

The  appellants  contend — First,  that,  prop- 
erly interpreting  the  devise,  it  is  exclusively 
to  the  diocese  of  North  Carolina  as  it  is  now 
constituted;  and,  secondly,  that  the  clergy 
and  laity  of  the  new  diocese,  having  volun- 
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larily  abandoned  the  old  one.  most  be  treated 
as  having  abandoned  or  lost  any  possible 
right  they  may  have  bad  under  the  will  in 
question. 

We  are  of  opinion  that  these  contentions 
are  not  well  founded,  and  that  the  judgment 
must  be  affirmed.  The  intention  of  the  tes- 
tatrix in  disposing  of  the  property  in  ques- 
tion, as  expressed  in  her  will,  and  not  other- 
wise, must  prevaiL  The  court  have  no  au- 
thority to  look  beyond  the  will  in  ascertain- 
ing its  true  meaning,  and  consider  what  she 
may  have  said  before  or  after  its  execution, 
at  one  time  or  another,  or  to  one  person  or 
another,  as  to  her  intention.  This  must  be 
ascertained  from  the  will  itself,  its  reference 
to  the  property  disposed  of,  and  the  persons 
to  whom,  or  organization  to  which,  it  is  de- 
Tised  and  bequeathed.  The  very  purpose  of 
putting  it  in  writing  was  to  declare  and  ex- 
press her  settled  intention  as  to  the  property, 
in  a  solemn  and  unequivocal  manner,  and 
thereby  provide  certain  and  permanent  evi- 
dence of  it,  not  to  be  thereafter  altered  or 
modified,  except  by  an  intentional  destruc- 
tion of  the  will  by  herself,  or  by  her  direc- 
tion, or  by  a  codicil  thereto,  or  by  a  subse- 
quent one  properly  executed.  Nor  could  the 
changed  condition  or  circumstances  of  the 
devisee  and  legatee  surviving,  subsequent  to 
the  execution  of  the  will,  change  or  affect 
the  intention  of  the  testatrix  as  therein  ex- 
pressed, as  to  the  property  embraced  by  it, 
in  the  absence  of  any  provision  contemplat- 
ing such  change,  except  as  such  intention 
may  be  in  such  case  affected  by  some  rule 
of  law  or  statutory  provision.  This  must  be 
80.  because  the  intention,  once  expressed  in 
the  will,  could  not  be  effectually  cbang«Al 
otherwise  than  in  one  of  the  ways  attove  in- 
dicated. 

Tlien.  what  was  the  intention  of  the  tes- 
tatrix as  to  the  property  in  controversy?  Her 
will  was  executed  in  1881.  At  that  time  the 
diocese  of  North  Carolina  embnused  the  whole 
territory  of  this  state;  that  of  East  Carolina 
did  not  then  exist,  and,  so  far  as  appears,  it 
bad  not  been  thought  of.  The  devise  was 
"to  the  board  of  trustees  for  the  Protestant 
Episcopal  Church  in  the  diocese  of  North 
Carolina."  Obviously,  she  had  in  view,  and 
intended  at  the  time  she  executed  her  will, 
the  whole  church  within  this  state,  and  not 
that  part  of  it  in  one  section  or  locality  more 
than  another.  She  said  so  in  express  terms. 
She  could  not  have  intended  or  contemplated 
a  subdivision,  such  as  has  come  about  since 
1881,  because  none  existed,  and  the  language 
employed  does  not  imply  or  suggest  any  such 
thing.  The  devise  is  not  to  the  "diocese"  as 
such,  nor  to.  the  "board  of  trustees,"  for  it 
as  a  "diocese,"  but  to  the  church, — ^to  the 
trustees  for  the  church  within  the  diocese. 
And  upon  the  death  of  the  testatrix  the  stat- 
ute above  recited  vested  the  property  in  the 
trustees  for  the  church,  and,  in  the  absence 
of  trustees,  directly  in  the  church  itself.  The 
statute  so  expressly  provides.  The  mere  sub- 
division of  vhe  diocese,  the  change  of  its 


boundaries  or  its  name,  could  not  change  or 
render  the  devise  inoperative.  The  church 
would  remain  sufficiently  designated  and 
identified,  and  the  church,  and  not  the  dio^ 
cese,  was  the  religious  organization  to  be 
benefited.  If,  In  the  division  of  the  diocese 
of  North  Carolina  into  two  parts,  one  part 
had  been  called  the  "diocese  of  West  Caro- 
lina" and  the  other  "East  Carolina,"  this 
would  not  have  affected  the  devise  adversely, 
because  the  church  (the  real  object  contem- 
plated and  sufficiently  designated)  remained 
to  take  and  be  benefited.  The  diocese  was 
not  the  church,  nor  an  essential  part  of  the 
devise.  It  was  only  a  part  of  the  machinery 
of  the  church  through  which  it  effectuated 
its  purposes,  that  might  be  changed,  modi- 
fied, or  dispensed  with  as  to  its  name  and 
territorial  extent,  or  altogether,  by  the  proper 
ecclesiastical  authority.  This  could  be  done 
without  affecting  the  entity  of  the  church 
generally,  or  in  a  particular  locality,  or  with- 
in a  fixed  boundary.  Hence  the  testatrix  in 
making  her  will  had  in  view  and  intended  to 
benefit,  not  the  mere  name  and  form  of 
church  organization,  but  the  Protestant 
Episcopal  Church  within  North  Carolina; 
and  neither  the  church  nor  the  diocese  could 
change  or  give  direction  to  her  intention  as 
expressed  in  her  will  by  anything  they  could 
do.  She  alone  had  the  right  to  designate  the 
object  of  her  bounty,  and  that  object  as  a 
whole  has  the  right  to  accept  and  take  benefit 
of  it  accordingly  as  she  directed  in  the  de- 
vise, althougli,  for  its  convenience  and  ad- 
vantage, it  has  changed  its  name,  bounds, 
and  relations,  not  affecting  materially  its  nat- 
ure and  substance,  since  the  execution  of 
the  will.  There  is  nothing  in  the  will,  or  in 
the  particular  devise  under  consideration, 
that  indicates  the  slightest  purpose  on  the 
part  of  the  testatrix  to  modify,  limit,  or  re- 
strict at  all  the  devise  in  the  contingency 
that  the  diocese  should  be  divided,  or  in  any 
other  contingency;  it  is  unrestricted  and  ab- 
solute as  to  the  devisee  to  be  benefited. 

It  was  said  on  the  argument  that  the  dio- 
cese of  North  Carolina  continued  to  exist  at 
the  time  of  the  death  of  the  testatrix,  and 
therefore  the  devise  should  be  construed  as 
applying  to  it  as  it  existed  at  that  time. 
This  arguntent  is  specious,  but  certainly  not 
sound.  It  is  true  that  diocese  existed  at  that 
time  in  name,  but  it  was  not  the  same  in  ter- 
ritorial extent,  nor  did  it  then  embrace  a  very 
large  and  substantial  part  of  the  certain  and 
well-defined  object  em  braced  by  the  intention 
and  purpose  of  the  testatrix  as  expressed  in 
her  will.  At  the  time  of  her  death,  a  large 
part  of  the  church,  which  she  clearly  intend- 
ed to  benefit,  had  been  detached  from  that 
diocese,  and  nothing  appears  in  terms  or  by 
reasonable  implication  in  the  will  to  show 
that  she  intended  to  modify  her  expressed 
purpose  so  as  to  exclude  the  detached  part  of 
the  church.  This  church  within  North  Car- 
olina, within  the  diocese  embracing  the  whole 
stato,  as  she  contemplated  it  at  the  time  she 
made  her  will  and  therein  expressed  her  in- 
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tention,  continued  In  all  material  respects  to 
exist  at  the  time  of  ber  death  just  aa  it  did 
at  the  time  she  made  her  will.  It  had  only 
been  changed  into  two  dioceses.  The  church 
-  as  defined  and  specified  in  the  will  remained 
the  same,  capable  of  taking  benefit  under  the 
devise  as  contemplated  and  intended  by  the 
testatrix. 

As  is  said  above,  the  mere  division  of 
the  diocese  could  not  modify  or  defeat  her 
intention.  Tliis  was  settled  and  expressed, 
not  to  be  modified,  except  in  the  way  already 
specified,  at  the  time  she  executed  her  will. 
Bichmond  v.  Van  Hook,  3  Ired.  £q.  581; 
Tayloe  v.  Bond,  Busb.  Eq.  18;  Garratt  v. 
Niblock,  1  Buss.  &  M.  629;  Parker  v.  Mar- 
chant,  1  Young  &  C.  Ch.  299;  Boreham  v.  Big- 
nail,  8  Hare,  131 ;  1  Eedf.  WUla,  p.  384.  par.  9. 
Nor  can  that  part  of  the  church  embraced  by 
the  new  diocese  of  North  Carolina  be  deemed 
and  treated  as  having  lost,  abandoned,  or 
forfeited  its  right  to  have  benefit  of  the  de- 
vise. The  division  of  the  diocese  of  North 
Carolina  was  made  by  Common  consent  of 
the  clergy  and  laity  of  the  church  witliin  it, 
for  the  common  good  of  the  church  and  its 
purposes,  strictly  as  allowed  by  and  in  ac- 
cordance with  its  canons  and  usages.  It 
was  not  prompted  by  any  spirit  of  rivalry  or 
insubordination,  or  dissent  from  the  doctrines 
of  faith,  the  polity,  usages,  or  practices  of 
the  church.  There  was  neither  secession  nor 
schism.  It  continued,  and  continues  now  to 
be,  in  its  substance,  integrity,  spirit,  and 
life,  just  as  before  the  division  and  the  crea- 
tion of  the  new  diocese,  and  just  as  when  the 
testatrix  made  her  will.  The  church  within 
the  diocese  of  East  Carolina  is  as  certainly 
now  within  her  intention  and  purpose,  as 
expressed,  as  it  was  then.  It  has  done  noth- 
ing to  put  itself  without  such  intention,  or 
to  forfeit  its  right  to  share  in  the  devise.  It 
has  done  nothing,  in  the  eye  of  the  church  or 
the  law,  that  was  or  is  culpable,  or  that  just- 
ly subjects  it  to  censure  in  any  respect.  On 
the  other  hand,  the  creation  of  the  new  dio- 
cese was  praiseworthy,  and  to  be  commended, 
because  it  was  intended  by  and  through  it  as 
a  legitimate  instrumentality  to  accomplish 
increased  and  greater  good.  As  the  church 
within  it  oomes,  as  we  have  seen,  within  the 
purpose  of  the  testatrix,  we  cannot  discover 
the  slightest  reason  why  it  should  not  share 
in  her  generous  bounty  to  the  church  of  her 
choice.  Why  shall  it  not  do  so?  What  has 
ft  done  that  in  the  eye  of  the  law  of  the  church 
or  the  law  of  the  land  prevents  it  from  do- 
ing so?  We  cannot  conceive  of  a  just  rea- 
■on  why  it  may  not.  It  might  and  no  doubt 
would  be  otherwise  if  the  clergy  and  laity  of 
the  new  diocese  had  abandoned  the  faith, 
doctrines,    usages,    and    practices   of    the 


church, — had  seceded  from  it,  and  set  up  an 
independent  church  organization;  but  it  is 
not  suggested  that  anytiiing  inimical  to  the 
church  or  at  all  improper  has  been  done  by 
that  part  of  it  within  the  new  diocese.  The 
views  we  have  expressed,  it  seems  to  us,  are 
founded  on  principles  of  justice,  and  are  fully 
sustained  by  the  numerous  authorities  cited 
by  the  learned  counsel  of  the  ^peliees  in  the 
course  of  his  able  argument,  some  of  whicli 
we  cite:  Smith  v.  S wormstedt,  16  Ho w.  288 ; 
Ferraria  v.  Vasconoelios,  81  HI.  53;  Niocolls 
v.  Bugg,  47  HI.  47;  Wiswell  v.  Church,  14 
Ohio  St.  44;  GarUn  v.  Fenick,  5  Bush,  110; 
Hale  V.  Everett,  53  N.  H.  80;  Friends  t. 
Friends,  89  Ind.  136. 

It  seems  to  us  that  the  authorities  in  re> 
spect  to  the  division  of  counties,  towns,  and 
the  like,  cited  on  the  argument  by  the  learned 
counsel  for  the  appellants,  have  no  proper 
application  in  this  case.  In  those  and  like 
cases,  aimply  rules  of  law  applicable  deter- 
mine the  rights  and  liabilities  of  the  county 
or  town,  and  the  detached  parts  thereof.  la 
this  case  the  intention  of  the  testatrix  ex- 
pressed in  her  will,  not  inconsistent  with  es- 
tablished rules  of  law,  settles,  directs,  and 
controls  the  right  of  the  diocese  of  North 
Carolina,  and  the  detached  part  thereof  film- 
ing the  new  diocese,  as  to  the  property  em- 
braced by  the  devise  in  question.  If  the  de- 
vise were  to  a  county,  and,  pending  the  lif^ 
time  of  the  testator,  s  part  of  the  county 
were  detached  and  made  a  new  county  or 
part  of  another,  the  detached  part  would  cer- 
tainly share  in  the  pr(^erty  devised,  if  it 
should  appear  that  the  testator  so  intended ; 
and  this  is  so,  because  his  intention  musfc 
prevail,  if  it  be  lawful  and  practicable.  It 
has  been  suggested  that  the  testatrix  really 
intended  that  the  present  diocese  of  North 
Carolina  alone  should  have  benefit  of  the  de- 
vise. This,  if  so,  can  avail  nothing.  As  wa 
have  already  said,  we  can  only  know  her 
intention  as  expressed  in  her  will.  If  she  so 
intended,  she  ought  to  have  modified  the  de- 
vise by  a  codicil  or  in  some  other  effectual 
way.  But  with  her  change  of  purpose,  if  she 
bad  one,  we  have  nothing  to  do.  We  cannot 
doubt  that  we  have  properly  interpreted  her 
intention  as  expressed  in  her  will.  In  vievr 
of  the  interpretation  we  have  given  of  tba 
devise  in  question,  there  is  no  objection  to 
the  judgment  appealed  from,  and  so  it  most 
be  afliraied.  By  consent  of  the  parties,  the 
cost  of  this  controversy  must  be  paid  by  the 
defendant  executor  out  of  any  fund  arising 
from  the  sale,  rents,  or  hires  of  the  property, 
or  any  part  of  it.  To  the  end  tliat  further 
proceedings  may  be  had  in  the  controversy 
let  this  opinion  be  certified  to  the  superior 
court    It  is  so  ordered. 
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STITHENS  V.  KOONCE. 

iSui/reme  Court  of  North  Carolina.    March  19, 

1889.) 
Costs— Trotbu  ahd  Cosvebsios— Judomekt— Is- 

TSKEST. 

1.  Code  N.  C.  1 573,provldM  that  def endaiit,bef ore 
trial  or  verdiot,  mi^  offer  in  writing  to  allow  judg- 
ment for  the  sum  or  property  or  to  the  effect  therein 
specified,  and,  if  plaintiff  fails  to  obtain  a  more  fa- 
vorable judgment,  he  must  pay  subsequent  costs. 
In  an  action  for  conversion  it  wak  allegied  that  the 
property  was  wrongfully  taken  from  a  plantation, 
and  the  answer  stated  that  if  any  trespass  was  com- 
mitted on  the  plantation  in  removing  the  proportv 
defendant  disclaimed  title  to  the  property,  and  of- 
fered judgment  foritsposseasionand  for  $1.80.  The 
jury  assessed  the  value  of  the  property  converted  at 
isoa  Held,  that  plaintiff  was  entitled  to  costs  aft- 
er such  offer. 

9.  Code  N.  C.  {  SSO,  provides  that  the  amount  of 
a  judgment  shall  bOEir  interest  till  paid,  and  the 
judgment  shall  be  rendered  accordingly.  In  on 
action  for  conversion  the  verdict  was  for  a  given 
■um  "without  interest. "  Held,  that  the  judgment 
properly  provided  for  interest  on  ita  amount  from 
its  date. 

8.  In  an  aoUon  for  damages  for  conversion  an  al- 
ternative judgment  for  the  property,  and,  if  deliv- 
ery cannot  be  had,  for  its  value,  with  damages  for 
the  detention,  should  not  be  entered. 

Appeal  from  superior  oonrt,  Onslow  coun- 
fy;  Philips,  Judge. 

Action  hy  Stephens  against  Eoonce.  De- 
fendant appeals.  Code  N.  C.  §  578,  provides 
that  "defendant,  at  any  time  before  trial  or 
verdict,  may  serve  upon  the  plaintiff  an  offer 
in  writing  to  allow  judgment  to  be  taken 
against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specitied,  with  costs.  •  *  ♦ 
If  the  notice  of  acceptance  l>e  not  given,  the 
offer  is  to  be  deem«l  withdrawn,  *  •  • 
and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment  he  cannot  recover  costs, 
but  mnst  pay  the  defendant's  costs  from  the 
time  of  the  offer." 

8.  W.  laltr,  for  appellant.  O.  M.  Btisbee, 
for  appellee. 

Aybrt,  J.  This  was  a  civil  action  tried 
before  Philips,  J.,  and  a  jury,  at  tlie  fall 
term,  1887,  of  the  superior  court  of  Onslow 
county.  The  action  was  brought  to  recover 
damages  for  the  unlawful  conversion  by  the 
defendant  of  "a  steam-engine,  boiler,  and  fixt- 
ures, also  a  cotton-gin,  condenser,  cotton- 
press,  with  fixtures"  etc;,  alleged  to  be  the 
property  of  the  plaintiff.  The  declaration  in 
the  complaint  is  in  the  natnre  of  trover  and 
conversion,  and  the  demand  is  for  money  as 
damages.  The  defendant  in  his  answer  sets 
op  a  number  of  defenses.  He  states  in  his 
first  defense,  in  detail,  the  manner  in  which 
be  acquired  title,  as  he  avers,  to  the  property, 
which  he  admits  he  has  converted  to  bis  own 
use.  But  it  is  not  material  for  the  elucida- 
tion of  the  questions  involved  in  this  appeal 
to  give  even  a  summary  of  the  answer.  The 
defendant  insists  that  he  made  a  tender, 
whicb  ia  embodied  in  his  answer,  and  that, 
as  the  plaintiff  fi^ltid  or  refused  to  accept  the 
offer  of  compromise  so  made,  the  latter  can- 
not, under  the  provisions  of  section  573  of 
tbe  Code,  recover  costs  after  the  date  when 
the  offer  was  so  made.    Tbe  portion  of  the 


answer  relied  on  as  a  snfBcient  tender,  being 
the  second  defense,  is  as  follows,  to-wit: 
"That  if  any  trespass  was  committed  by  this 
defendant  upon  the  real  estate  claimed  by  the 
plaintiff,  and  descrilied  in  the  first  article  of 
the  complaint  as  the  'Miller  Plantation,' 
situate  in  Bichlands  township,  in  Onslow 
county,  in  removing  said  steam-engine  and 
boiler  and  saw-mill,  two  belts,  and  grist-mill 
from  said  MlHer  plantation,  the  defendant 
for  himself  disclaims  to  set  up  any  title  to 
said  lands  in  himself,  and  said  trespass  was 
involuntary  on  the  part  of  the  defendant,  and  ' 
the  defendant  hereby  disclaims  any  title  to 
said  steam-engine  and  boiler,  one  saw,  two 
leather  belts,  and  one  g^ist-mill,  and  hereby 
offers  a  judgment  in  favorof  tbe  plaintiff  for 
the  possession  of  said  steam-engine  and  boil- 
er, one  saw,  two  leather  belts,  and  one  grist- 
mill, and  for  other  machinery  described  in 
the  complaint,  (except  one  rubber  belt  and 
one  chest  of  mechanic's  tools,)  or  for  the  sum 
of  one  and  80-100  dollars,  or  about  that 
amount,  being  the  amount  of  defendant's  bid 
for  said  articles  and  for  the  costs  of  this 
action."  Tbe  issues  and  responses  to  them 
were  as  follows:  "(1)  Is  the  plaintiff  the 
owner  of  the  property  described  in  the  com- 
plaint or  any  part  thereof?  Atutoer.  Yes. 
(2)  Did  the  defendant  unlawfully  convert 
the  same  or  any  part  thereof?  A.  Yes.  (3) 
If  BO,  what  is  the  value  of  the  property  con- 
verted? A,  Three  hundred  dollars,  without 
interest." 

It  was  allegt^  in  the  complaint  that  the 
property  was  wrongfully  bi^en  from  the 
Miller  plantation.  The  offer  made  by  thede-. 
fendant  in  the  answer  is  not  sufllcient  to  sub- 
ject the  plaintiff  to  liability  for  costs  for  re- 
fusal to  accept  it.  The  plaintiff,  in  the  exer- 
cise of  unquestionable  right,  elected  to  bring 
bis  action  for  damages  for  tlie  conversion  of 
certain  property,  instead  of  an  action  in  the 
nature  of  detinue,  or  in  the  nature  of  re- 
plevin, with  the  right  to  the  ancillary  remedy 
of  claim  and  delivery.  It  is  presumed  that 
the  plaintiff  adopted  the  action  for  the  re- 
covery of  damages  only  with  a  view  to  some 
advantage  expected  from  pursuing  his  reme- 
dy to  judgment  on  a  demand  of  that  kind. 
The  defendant  would  have  no  right  under 
the  provisions  of  section  573  of  the  Code  to 
force  the  plaintiff  to  accept  the  property, 
when  it  might  have  been  injured  or  rendered 
worthless  after  conversion,  or  pay  the  costs 
on  refusal  to  do  so,  even  if  the  action  had 
been  brought  to  recover  the  specific  property 
tendered,  unless  the  offer  had  also  included. 
with  the  proposed  delivery  of  articles  ten- 
dered in  kind,  a  proposal  also  to  pay  an 
amount  as  damages  for  detention  not  less  than 
that  ultimately  assessed  by  the  jury.  "Wood's 
Mayne  Dam.  §§  520,  521.  But  the  defend- 
ant proposes  to  disclaim  title,  and  surrender 
the  engine  and  other  machinery  alleged  to 
have  been  converted  by  him,  or  pay  $1.80. 
We  can  treat  the  offer,  therefore,  in  this  case 
only  as  a  tender  of  that  amount  of  money, 
and,  as  the  jury  assessed  plaintiff's  damages 
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At  $300,  be  did  recover  "a  more  favorable 
judgment"  than  a  recovery  of  $1.80. 

The  defendant  objected  to  so  much  of  the 
judgment  as  allowed  the  plaintifF  interest 
from  the  date  of  judgment.  The  jury  had 
the  right  in  this  case  to  determine  whether 
they  would  allow  interest  before  the  rendi- 
tion of  verdict  on  the  amount  assessed  as 
plaintiff's  damages,  and  in  the  exercise  of 
that  power  gave  the  plaintiff  "three  hundred 
dollars,  without  interest."  Patapsco  v.  Ma- 
gee.  86  N.  C.  850.  After  verdict,  the  stat- 
ute (Code,  §  580)  provides  that  the  "amount  of 
any  judgment  or  decree  except  the  costs  ren- 
dered or  adjudged  in  any  kind  of  action,, 
though  not  on  contract,  shall  bear  interest 
till  paid,  and  the  judgment  and  decree  of  the 
court  shall  be  rendered  according  to  this 
section."    McBae  v.  Malloy,  87  N.  C.  196. 

This  is  not  an  action  for  the  speciBc  prop- 
erty in  the  nature  of  detinue  or  replevin,  but 
for  the  money  or  damages,  and  therefore 
there  is  no  force  In  the  objection  that  his 
honor  should  have  rendered  an  alternative 
judgment  for  the  property,  and.  if  delivery 
could  not  be  had,  for  the  value,  with  damages 
for  detention.  The  judgment  is  affirmed. 
No  error. 


(103  N.  C.  17») 

KooNOB  V.  BussELi.  et  al. 

(Supreme  Court  ef  North  Carolina.    March  19, 
1889.) 

Compromise— Obuo^^tiok  or  Contbaots. 
Code  N.  C.  S  574,  providing  that,  where  there  is 
an  agreement  to  accept  an  amonnt  less  than  that 
claimed  in  saUsf action  thereof,  payment  according 
to  the  agreement  of  the  leas  amount  ahall  operate 
■a  a  f  oU  discharge  of  the  whole,  does  not  impair 
the  obligation  of  any  oontraot. 

Appeal  from  superior  court,  Onslow  coun- 
ty; SuEPHEBD,  Judge. 

Motion  by  Koonce  for  payment  of  a  claim 
dae  by  David  L.  Russell,  deceased.  From 
an  order  denying  the  motion  Koonce  appeals. 
Code  N.  C.  §  574,  provides  tliat,  "  where  an 
agreement  shall  have  been  or  shall  be  made 
and  accepted  for  a  less  amount  than  that  da- 
manded  or  claimed  to  be  due  in  satisfaction 
thereof,  the  payment  of  such  less  amount  ac- 
cording to  any  such  agreement  in  compromise 
of  the  whole  shall  be  a  full  and  complete  dis- 
cbarge of  the  same. " 

8.  W.  Isler,  for  appellant. 

Atebt,  J.  This  was  a  motion  in  an  orig- 
inal cause,  being  a  special  proceeding  insti- 
tuted by  tiie  creditors  of  David  L.  Russell, 
deceased,  against  the  defendants  Bellamy 
and  Bussellt  his  executors,  formerly  acting, 
and  the  defendant  Olivia,  now  administratrix 
cum  testamento  anneooo  of  said  David  L. 
Russell.  The  motion  was  heard  before  Shep- 
herd, J.t  at  the  fall  term,  1888,  of  the  su- 
perior court  of  Onslow  county.  The  plain- 
tifC's  intestate,  Ann  Koonce,  died  in  the  year 
1877,  but  before  her  death  she  had  recovered 
two  judgments  against  the  said  executors  of 
David  L.  liussell, — the  Qrst  for  the  sum  of 
$811.82,  at  the  fall  term,  1871,  of  Onslow 


superior  court;  and  the  second  for  the  sum 
of  $852.74,  at  the  spring  terra,  1873,  of  said 
court.  As  one  of  the  creditors  of  David  L. 
Russell,  deceased,  the  said  Ann  Koonce  made 
herself  a  party  to  a  special  proceeding  institut- 
ed by  his  creditors  in  the  year  1879,  and  proved 
and  Bled  said  judgments  rendered  against 
the  executors,  and  the  special  proceeding  is 
still  pending.  In  October,  1885,  David  L. 
Russell,  the  defendant,  acting  as  the  agent 
of  the  executor  or  administratrix  of  David 
L.  Russell,  deceased,  offered  the  sum  of 
$1,000  by  way  of  compromise  of  the  two 
judgmento,  then  amounting  in  the  aggregate 
to  $1,492.29,  and  the  said  agent  further  of- 
fered to  pay  the  costs  that  had  accrued  in 
said  special  proceeding,  and  also  In  the  two 
actions  wherein  plaintiff's  intestate  had  re- 
covered said  judgments  against  the  executors 
of  Russell.  The  plaintiff  accepted  the  offer, 
and  gave  the  personal  representative  of  Rns- ' 
sell,  deceased,  a  receipt  in  full  for  the  whole 
amount  of  the  judgments.  The  costs  in  said 
suits  and  in  the  special  proceeding  have  not 
been  paid.  The  plaintifTs  counsel  presented 
and  relied  upon  the  single  point,  for  which 
he  had  contended  in  the  court  below,  that 
plaintiff  was  entitled  to  recover  the  sum  of 
$492.20,  being  the  difference  between  the 
aggregate  amount  due  on  the  two  judgments 
and  the  amount  actually  paid  the  administrar 
trix,  Olivia  Russell,  through  her  agent,  in 
compromise  for  the  whole.  If  the  compro- 
mise had  been  made  prior  to  the  passage  of 
the  act  of  1874-75,  (Laws  1874-75.  c.  178, 
g  1;  Code.  §  574.)  the  payment  of  $1,000 
would  not  have  discharged  the  debt,  but 
would  have  been  valid  only  pro  tanto,  leav- 
ing to  the  plaintiff  the  right  to  collect  the 
difference  between  the  sum  paid  and  that 
actually  due,  as  he  seeks  to  do  in  this  action, 
because  the  agreement  to  recover  a  part  for 
the  whole  was  held  to  be  a  nudum  pactum 
as  to  all  in  excess  of  the  sum  actually  paid. 
Currie  v.  Kennedy.  78  N.  C.  91;  Hayes  v. 
Davidson.  70  N.  C.  573;  Mitchell  v.  Sawyer, 
71  N.  C.  70;  Love  v.  Johnston,  72  N.  C.  415. 
The  contract  to  accept  $1,000  as  a  payment 
in  full  of  both  judgments  was  made,  how- 
ever, in  October,  1885,  and  when  the  statute 
(section  574)  was  and  bad  been  for  many 
years  the  law  of  the  land.  But  the  plaintiff's 
counsel  contends  that  the  last-named  act 
could  not  be  construed  to  apply  to  a  debt  up- 
on which  the  plaintiff's  intestate  recovered 
judgment  before  it  was  enacted,  because  it 
would  be  a  violation  of  section  10,  art.  1, 
Const.  U.  S.,  to  give  to  the  law  a  retroactive 
effect,  and  he  relies  upon  the  case  of  Ed- 
wards V.  Kearzey.  96  U.  S.  595,  to  sustain  the 
position.  The  parties  contracted  with  refer- 
ence to  the  law  in  force  when .  the  contract 
was  made,  and,  if  such  a  receipt  bad  been 
deemed  a  niulum  pactum  under  the  law  then 
existing  as  to  any  part  of  the  debt,  a  subse- 
quent act  could  not  have  supplied  the  want 
of  consideration.  But  the  compromise  most 
be  considered  just  as  though  the  statute 
(Code,  §  574)  had  been  incorporated  into  the 
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receipt  given  by  the  plaintiff.  "The  obliga- 
tion of  a  contract  consists  in  its  binding 
furce  on  the  party  who  makes  it.  This  de- 
pends upon  the  law  in  existence  when  it  is 
made.  These  are  necessarily  referred  to  in 
all  contracts,  and  form  a  pai-t  of  them  as  the 
measure  of  the  obligation  to  perform  them 
by  the  one  party,  and  the  right  acqaired  by 
the  other."  Cooley,  Const.  Lim.  •285.  A 
law  providing  that  creditors  may,  in  the  ex- 
ercise of  their  own  judgments,  voluntarily 
accept  a  part  of  a  debt  already  in  existence 
in  discharge  of  the  whole,  cannot  be  held  to 
impair  the  obligation  of  the  contract.  Grant 
v.  Hughes,  96  N.  C.  190,  2  S.  E.  Rep.  339; 
Fickey  v.  Merrlinon,  79  N.  C.  685..  No  er- 
ror.   Judgment  affirmed. 


(ira  N.  c.  »7) 

COHRON  v.  STAHDLAND. 

(AtpreiM  Court  <^  North  Carolina.    Marob  26, 
1880.) 

AFPBAI/ — CbATTEL  H0BT01.0B. 

1.  Code  N.  C.  IS  883, 884,  provide  that  on  appeal 
from  a  justice's  court  the  appellant  may  give  an 
nndertakinf;  for  the  appeal  before  the  justice,  with 
one  or  more  suiBoient  sureties,  to  the  effect  that  if 
jndgment  be  rendered  ag^nst  the  appellant  the 
■nreties  will  pay  the  amount,  with  costs.  Section 
X17,  being  part  of  the  chapter  relating  to  clerks  of 
the  superior  court,  provides  that  any  person  desir- 
ing to  oommenoe  or  defend  any  civil  action  or 
•peoial  proceeding  may  execute  a  mortgage  on  real 
estate  of  tiie  value  of  the  bond  or  undertaking  re- 
quired, and  with  similar  conditions,  in  lieu  thereof. 
Held,  that  tliis  section  lias  no  application  to  jus- 
tices' oonrta,  but  there  is  nothing  to  prevent  a  re- 
nondent  from  accepting  a  chattel  mortgage  in 
lien  of  the  undertaking,  If  he  pleases. 

9.  An  instrument  containing  the  names  of  the 
parties  to  a  suit  in  the  caption,  and  reciting  that 
whereas  plaintiff  has  recovered  judgment  gainst 
defendant  before  a  justice  named,  and  defendant 
intends  to  appeal,  and  desires  to  stay  proceedings 
on  the  judgment,  now,  therefore,  to  secure  dam- 
ages and  costs  that  may  be  awarded  against  him, 
and  so  much  of  the  judgment  as  may  be  afBrmed, 
defendant  "do  give  the  following  articles  of  per- 
sonal property :  Two  mules,  flesh  marks  pale  yel- 
low: worth  tS60;  and  said  mule  is  free  and  clear 
of  all  incumbrances  whatsoever,  and  that  the  said 
[defendant  has  the  right  to  convey  the  same, " — 
signed  by  defendant,  and  witnessed  by  the  justice, 
—is  a  good  chattel  mortgage  to  stay  execution,  snf- 
fldently  showing  the  grantee  and  consideration. 

Appeal  from  superior  court,  Brunswick 
county;  Ck>NNOit,  Judge. 

Action  by  B.  R.  Comron  against  D.  B. 
Standland,  to  foreclose  a  certain  written  In- 
strument and  sell  personal  property.  Judg- 
ment for  plaintiff.    Defendant  appeals. 

Thomas  W.  Strange,  for  appellant.  J.  D. 
Bellamy,  for  respondent. 

MERitiHON,  J.  The  plaintiff  obtained  a 
Judgment  in  the  court  of  a  justice  of  the 
peace  against  the  defendant  for  $110.84,  and 
the  defendant  appealed  therefrom  to  the  su- 
perior court,  but  failed  to  give  an  undertak- 
ing on  appeal  to  stay  execution  pending  the 
^peal.  as  allowed  by  the  statute.  Code,  §g 
W3,  884.  He,  however,  in  lieu  thereof,  and 
for  the  purpose  of  such  stay,  executed,  and 
the  plaintiff  accepted,  a  paper  writing  which 


was  duly  proven  and  registered,  whereof  the 
following  is  a  copy :  "  State  of  North  Car- 
olina, Brunswick  County — R.  R.  Comrnn 
vs.  D.  B,  Standland — Undertaking  on  Ap- 
peal from  Justice's  Judgment.  Whereas,  on 
the  23d  day  of  February,  1885,  the  plaintiff 
recovered  judgment  against  the  defendant  be- 
fore S.  J.  Stanly,  justice  of  the  peace,  for  one 
hundred  and  ten  84-100  dollars ;  and  whereas, 
the  said  defendant  intends  to  appeal  there- 
from to  the  superior  court  of  said  county, 
and  desires  to  stay  all  proceedings  thereon: 
Now,  therefore,  for  the  purpose  of  securing 
the  payment  of  all  damages  and  costs  which 
may  be  awarded  against  him,  and  so  much 
of  the  judgment  or  any  part  thereof  that  may 
be  allirmed,  the  said  D.  B.  Standland  to  give 
the  following  articles  of  personal  property: 
Two  mules,  flesh  marks  pale  yellow;  worth 
two  hundred  and  fifty  dollars;  ami  said  mule 
is  free  and  clear  of  all  incumbrances  whatso- 
ever, and  that  the  said  D.  B.  Standland  has 
the  right  to  convey  the  same.  This  23d  day 
of  February,  1885.  [Signed]  D.  B.  Stand- 
land.  Witness:  [Signed]  S.  J.  Stanly." 
The  purpose  of  this  action  is  to  enforce  this 
paper  writing  as  a  chattel  mortgage. 

The  defendant  contends  that  it  was  not 
such  mortgage,  nor  was  it  so  intended;  that 
it  was  intenxied  to  be  an  undertaking  on  ap- 
peal, but  is  not;  that  it  is  void,  "1>ecause  it 
did  not  conform  to  the  statute,  and  l)ecause 
it  is  without  consideration,  and  had  no 
obligee  named  therein."  The  court  sub- 
mitted the  following,  among  other  issues, 
to  the  Jury,  and  they  responded  to  the  same 
as  follows:  "(3)  Did  the  defendant  intend 
the  paper  writing  as  a  mortgage,  or  did  be 
intend  it  as  an  undertaking  to  secure  the 
plaintiff's  debt  on  appeal?  Ansvxr.  Mort- 
gage." There  was  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  assigned 
error  as  follows,  and  appealed  to  this  court: 
"Second.  The  court  erred  in  submitting  issue 
No.  3  to  the  jury,  because  it  was  a  paper 
writing  whoise  terms  were  certain,  and  its  con- 
struction was  a  matter  for  the  court.  Third. 
The  court  erred  in  refusing  to  give  the  fol- 
lowing instruction:  <That,  inasmuch  as  a 
justice  of  the  peace  had  the  right  to  accept  an 
undertaking  on  appeal,  but  no  right  to  ac- 
cept a  chattel  mortgage  in  lieu  of  such  an 
undertaking,  they  must  presume  that  this  in- 
strument was  given  in  accordance  with  law 
as  an  undertaking  on  appeal,  and  not  as  a 
mortgage.'  Fourth.  The  court  erred  in  sus- 
taining the  validity  of  this  instrument:  (1) 
Because,  being  void  as  an  undertaking,  it 
could  operate  as  nothing  else;  (2)  because  it 
appeared  upon  its  face  that  it  was  without 
consideration;  (3)  because  there  was  no  ob- 
ligee specified  or  mentioned  in  the  instrument 
itself." 

The  statute  (Code,  §§  117, 120)  has  no  ap- 
plication in  courts  of  justices  of  the  peace,  as 
seems  to  have  been  supposed  by  the  parties 
to  this  action.  It  prescribes  the  duties  of 
clerks  of  the  superior  courts,  and  allows 
mortgages  of  real  estate  to  be  given  by  par- 
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ties  to  actions  in  the  cases,  and  as  and  for 
the  particular  purposes,  specified.  The  stat- 
ute (Id.  8§  883,  884)  applies  particularly  to 
appeals  fiom  judgments  in  courts  of  justices 
of  the  peace,  and  it  is  by  it  provided  that,  the 
appellant  shall  in  such  cases  be  allowed  to 
give  an  undertaking  by  one  or  more  sureties, 
to  be  approved,  "to  the  effect  that  If  judg- 
ment be  rendered  against  the  appellant  the 
sureties  will  pay  the  amount,  together  with 
all  costs  awarded  against  the  appellatit,  and 
when  judgment  sh^l  be  rendered  against  the 
appellant,  the  appellate  court  shall  give  judg- 
ment against  the  said  sureties."  There  is 
no  statutory  provision  that  allows  a  mort- 
gage of  real  or  personal  property  to  be  given 
in  lieu  of  and  for  the  purpose  of  an  under- 
taking on  appeal  from  such  judgment.  The 
defendant  failed  to  give  the  undertaking  on 
appeal  from  the  Judgment  of  the  justice  of 
the  peace,  but  he  gave  the  paper  writing  in 
question,  a  copy  of  which  is  set  forth  above. 
The  justice  of  the  peace  could  not  require  the 
plaintiff  to  accept  it  or  a  like  instrument, 
nor  did  the  defendant  have  any  right  to  re- 
quire bim  to  accept  it  in  tlie  absence  of  stat- 
utory provision  so  prescribing;  but  there  was 
no  leg^  reason  why  the  plaintiff,  if  he  saw 
fit,  for  any  consideration,  might  not  accept 
it,  and  allow  the  stay  of  execution  as  a  con- 
sideration for  it.  He  had  the  right,  in  the 
absence  of  the  usual  undertaking  on  appeal, 
to  issue  execution.  (Id.  g  875,)  and  he  might 
not  stay  it  pending  the  appeal,  and  thus  the 
defendant  might  have  suffered  harm  or  dis- 
advantage. There  was  no  legal  obstacle  in 
the  way  to  prevent  the  arrangement  made 
voluntarily  by  and  between  the  parties  for 
their  common  convenience. 

The  paper  writing  called  "an  undertaking 
on  appeal"  is  very  informal,  but  it  is  not 
wholly  insensible;  its  nature  and  purpose  are 
obvious.  The  defendant  intended  by  it  to 
mortgage  the  two  mules  described  therein  to 
the  plaintiff  for  the  purposes  therein  speci- 
fied, in  order  to  obtain  the  stay  of  execution, 
and  the  plaintiff  accepted  the  mortgage,  as  he 
might  do.  The  stay  of  execution  was  a  val- 
uable and  sufficient  consideration  to  support 
the  contract  of  mortgage.  The  names  of  the 
parties  to  it  were  mentioned  in  the  caption 
at  the  top  of  it,  and  plainly  the  stipulations 
and  agreements  embodied  in  the  writing  had 
reference  to  and  were  between  them,  and 


sufficiently  pointed,  and  expressed  their  mut- 
ual agreement.  Tliey  were  respectively  de»- 
ignattd,  certainly,  as  plaintiff  and  defend- 
ant. The  expressed  purpose  was  to  obtain 
the  stay  of  the  execution  referred  to  for  the 
benefit  of  the  defendant,  and,  to  secure  the 
payment  of  so  much  of  the  judgment  men- 
tioned therein  as  might  be  affirmed  in  the 
appellate  court,  the  defendant  "doth  give  the 
following  articles  of  personal  property,  to- 
wit,  two  mules,  flesh  mark  pale  yellow;" 
that  is,  the  mules  were  given — sold — to  the 
plaintiff  to  secure  the  payment  of  the  judg- 
ment he  expected  to  obtain.  This  was  the 
obvious  implication  from  the  words  em- 
ployed, and  the  nature  of  the  transaction. 
The  condition  implied  was  that  the  mules 
should  be  sold,  and  the  proceeds  of  sale  applied 
to  the  judgment,  if.  when  obtained,  the  de- 
fendant should  fail  to  pay  it;  and  if  the  judg- 
ment, or  some  part  of  it,  should  not  be  af- 
firmed in  the  appellate  court,  then  the  mules 
were  to  revest  in,  and  be  the  property  of, 
the  defendant.  Holly  ▼.  Perry,  94  N.  C. 
30.  Ko  particular  form  is  essential  to  the 
validity  of  a  chattel  mortgage,  nor  will  mere 
informality  defeat  its  purpose.  It  Is  not  nec- 
essary that  it  shall  be  under  seal,  because  the 
title  to  personal  property  will  pass  without 
deed.  It  is  sufficient  if  the  words  employed 
express  in  terms  or  by  just  implication  the 
purpose  of  the  parties  to  transfer  the  proper- 
ty to  the  mortgagee,  to  be  revested  in  the 
mortgagor  upon  the  performance  of  the  con- 
dition agreed  upon,  however  informally  ex- 
pressed; and  the  mortgage  may  or  may  not 
have  a  power  of  sale  annexed  thereto.  Raw- 
lings  V.  Hunt,  90  N.  C.  270;  McCoy  v.  Las- 
siter,  95  N.  0.  88;  Frick  v.  Hilliard,  Id.  117. 
The  law  determines  the  legal  nature  and  ef- 
fect of  the  instrument  in  question,  and  hence 
the  court  should  have  decided  upon  it  with- 
out submitting  to  the  jury  the  question 
whether  or  not  it  was  intended  to  be  a  mort- 
gage. But  any  objection  on  this  account 
was  obviated  by  the  finding  of  the  jury, 
which  was  in  harmony  with  the  law  applica- 
ble. The  submission  of  the  issue  did  nu 
harm,  in  view  of  the  finding  upon  it. 

A  remaining  assignment  of  error  is  so  im- 
perfect that  we  cannot  pass  upon  its  merits. 
A  paper  writing  essential  to  it  does  not  ap- 
pear in  the  record.  Hence  we  pass  it  with- 
out further  notice.    Judgment  affirmed. 
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(103  N.  c.  66)  ^  ^     , 

WHiTKnEAD  V.  Spivy  et  al. 

(Supreme  Cov/rt  of  North  Carolina.    Uaroh  35, 
1889.) 

Appkai<— Motion  to  ]BMtusvSouEBTKAD. 

1.  In  ejectment,  the  court  held  that  a  sbeiilTs 
deed  under  whicn  pl^ntilt  claimed  waa  void  be- 
cause the  homestead  of  the  principal  defendant 
bad  not  been  lidd  oS  to  him  ui  sufficient  quanUty 
as  to  value.  Plaintiff  appealed,  and  pending  the 
appeal  suggeated  to  this  court  that  since  the  ap- 
peal was  uiken  the  bomestead  has  been  revalued 
and  relaidoS  to  defendant;  ttiat  the  land  in  con- 
trover^  has  been  resold  at  sheriff's  sale,  and 
plaintiS  has  repurchased  it;  and  asked  to  be  al- 
lowed to  file  ttte  return  of  the  homestead  proceed- 
ings and  have  the  benefit  thereof  on  this  appeal, 
or  that  the  case  be  remanded,  and  he  allowed  the 
benefit  thereof  in  the  court  below.  Held,  that 
neither  request  would  be  granted.  Plaintiff  must 
stand  on  his  original  case,  and  cannot  in  this  man- 
ner introduce  a  new  cause  of  action. 

S.  The  report  of  appraisers  allotting  •  home- 
stead to  a  judgment  debtor,  who  takes  no  excep- 
tion thereto,  and  no  appeal  therefrom,  estops  him 
to  claim  any  additional  allotment  in  the  tract  lev- 
ied on  and  sold,  notwithstanding  the  value  of  the 
appraisers'  allotment  is  less  than  the  statutory  al- 
lowance. 

Appeal  from  superior  court,  Moore  county; 
Pbiufs,  Judge. 

Ejectment  by  W.  A.  Whitehead  against 
M.  il.  And  Ma^  K.  Spivy.  Judgment  for 
defendants,  and  plaintiff  appeals. 

Molver  <&  Black,  W.  E.  MurobUon.  and 
Hirudalt  <&  Adamt,  for  appellant.  M.  P. 
Buxton,  for  appellees. 

ON  MOTION  OF  APPELLANT  TO  BBMAND. 

Mkubihon,  J.  In  this  case  the  court  be- 
low held  that  the  sheriff's  deed  under  which 
the  plaintiS  claims  title  to  the  land  in  con- 
troversy  was  void,  and  passed  no  title  there- 
to, because  the  homestead  of  the  principal 
defendant  In  the  land  had  not  been  valued 
and  laid  off  to  him  in  suIBcient  quantity  as 
to  value.  The  appellant  now  suggests  upon 
affidavit  that  since  the  appeal  was  taken  the 
homestead  has  been  revalued  and  relaid  off 
to  the  defendant;  that  the  land  has  been  re- 
sold, and  the  plaintiff  has  repurchased  it,  tak- 
ing the  sheriff's  deed  therefor;  and  he  asks 
to  be  allowed  to  file  the  return  of  the  home- 
stead proceedings,  and  have  benefit  thereof 
in  and  of  his  appeal,  or,  if  that  cannot  be  al- 
lowed, that  the  case  be  remanded,  to  the  end 
he  can  have  benefit  of  the  same  in  the  court 
below.  The  motion  must  be  denied.  The 
appellant  seeks  to  help  his  cause  of  action 
and  his  case  in  this  court  by  introducing  here 
summarily  substantially  a  new  cause  of  ac- 
tion,— one  that  has  arisen  since  this  action 
began,  and  since  this  appeal  was  taken. 
The  defendants  have  had  no  opportunity  to 
contest  its  application  or  bearing  in  this  ac- 
tion. Indeed,  the  effect  of  allowing  the  mo- 
tion, as  to  this  court,  might  probably  be  to 
recast  the  action  in  material  respects,  and 
allow  the  plaintiff  to  assign  new  grounds  of 
error  as  to  rulings  never  made  in  the  court 
below.  This  could  not  be  thought  of  for 
a  moment.  Nor  will  the  court  remand  the 
case  for  the  purpose  mentioned.  In  the 
court  below  it  would  appear  that  the  case 
had  been  tried  upon  its  merits  as  presented 


by  the  pleadings,  and  the  plaintiff  could  not 
avail  himself  of  the  new  cause  of  action,  and 
one,  too,  arising  since  the  action  began,  and 
since  the  trial  therein.  The  court  would  not 
allow  a  new  and  distinct  cause  of  action  Ut 
be  introduced  into  the  action,  and  especiaUy 
one  that  has  arisen  since  the  action  began. 
This  would  be  subversive  of  settled  methods 
of  procedure,  and  tend  to  confusion.  This 
application  is  very  different  from  the  case  of 
HoUey  v.  Holley,  96  N.  0.  229,  1  S.  E.  Rep. 
553.  In  that  case  it  appeared  that  the  very 
matter  in  question  by  the  appeal  had  l)een 
settled  and  disposed  of  in  another  action,  and 
the  pendency  of  the  latter  action  was  pleaded. 
The  purpose  of  remanding  the  case  was  to 
allow  the  adjudication  of  tbe  very  matter  in 
controversy  to  be  made  to  appear,  and  thus 
present  the  readjudication  of  the  same  mat- 
ter.   Motion  denied. 

ON  THE  HBRITB. 

Ayebt,  J.  This  was  an  action  of  ejeet- 
ment,  tried  before  Philips,  J.,  and  a  jury,  at 
April  term,  1888,  of  the  superior  court  of 
Moore  county.  The  plaintiff  introduced  ev- 
idence tending  to  show  that  one  J.  B.  Cole 
was  the  owner  of  the  loctis  in  quo  in  1874. 
He  then  introduced  a  deed  from  said  Cole  to 
M.  M.  Spivy,  dated  September  16,  1874,  con- 
veying the  locus  in  quo  to  him  in  fee.  He 
then  introduced  evidence  of  a  judgment  in 
favor  of  W.  A.  Whitehead  and  T.  H.  Mo- 
Kay,  partners  trading  as  W.  A.  Whitehead 
&  Co.,  against  said  M.  M.  Spivy,  for  $600, 
rendered  in  this  court  on  August  12,  1878, 
and  docketed  August  19,  1878,  upon  two 
notes  for  $300  each,  dated  January  13,  1876, 
and  due  on  the  Ist  day  of  April,  1876,  and 
also  of  a  judgment  in  favor  of  same  plain- 
tiffs and  against  same  defendants  and  one  D. 
M.  Lemons,  for  $105  damages,  rendered  in 
this  court  on  August  4,  1879,  and  docketed 
on  August  20, 1879.  That  on  each  of  said 
judgments  an  execution  returnable  to  the 
spring  term,  1880,  was  issued  to  the  sheriff  of 
Moore  county,  and  that  under  them  he  caused 
the  homestead  and  personal  property  exemp- 
tions of  M.  M.  Spivy  to  be  allotted  on  16th  day 
of  December,  1879,  the  homestead  being  ap- 
praised at  $766.  A  copy  of  the  homestead 
return  is  made  a  part  hereof,  together  with 
the  execution  and  return  of  the  sheriff  there- 
on. There  was  no  evidence  that  said  M.  M. 
Spivy  excepted  to  or  appealed  from  the  said 
allotment  by  the  appraisers,  or  that  he  took 
any  steps  to  have  the  allotment  corrected  or 
the  deficiency  made  up.  The  plaintiff  fur- 
ther showed  that  executions  issued  upon  said 
judgment,  they  being  alive,  and  not  dormant, 
returnable  to  fall  term,  1882,  and  that  un- 
der those  executions  the  sheriff  sold  thelonu 
in  quo  without  further  allotment  of  home- 
stead, and  that  said  W.  A.  Whitehead  be- 
came the  purchaser,  and  the  sheriff  executed 
a  deed  to  him,  a  copy  of  which  is  made  a  part 
of  the  complaint  herein.  This  testimony 
was  admitted  by  the  court,  after  objection 
by  defendants,  for  that  it  had  already  ap 
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peared  in  evidence  of  the  plaintiff  that  only 
a  pHrtia]  homestead  of  $766  had  been  allotted 
under  the  former  executions  in  the  same 
cases,  llie  court  reserving  the  question  as  to 
whether  it  should  not  be  rnled  out  at  a  later 
stage  of  the  trial.  The  defendant  then  of- 
fered in  evidence  a  deed  from  M.  M.  Spivy 
to  Mack  N.  Spivy.  for  the  same  land,  diated 
June  10, 1877,  and  registered  in  register's  of- 
fice of  Moore  county.  The  plaintiff  attacljed 
said  deed  for  fraud,  and  offered  evidence 
tending  to  show  that  the  said  deed  was  made 
between  near  relatives,  at  night,  in  secret; 
that  it  was  not  registered  for  three  and  one- 
half  years;  that  there  was  no  change  of  pos- 
session; that  M.  M.  Spivy  was  insolvent; 
that  the  price  was  inadequate,  and  that  in 
fact  but  a  small  portion  ot  the  price  bad  been 
paid,  and  that  the  deed  was  dat«d  and  signed 
on  Sunday;  that  said  Mack  N.  Spivy  bad  but 
little  money  with  wliich  to  have  purchased 
said  land;  and  that  there  was  no  delivery  of 
the  deed  by  M.  M.  Spivy  to  Mack  N.  Spivy. 
The  defendant  offered  evidence  tending  to 
show  that  the  land  brought  a  fair  price,  and 
the  money  was  paid,  and  that  the  date  of  the 
deed  was  a  mistake,  and  that  it  was  executed 
on  Monday,  June  11.  1877,  instead  of  Sun- 
day, and  that  the  defendant  bad  always  re- 
Bided  in  Moore  county.  The  court  instructed 
the  jury  as  follows:  The  sheriff's  sale  and 
deed  under  which  the  plaintiff  claims  are  in- 
operative and  void  as  against  the  defendants, 
because  upon  the  proofs  introduced  by  plain- 
tiff it  appears  that  no  full  homestead  has  ever 
been  allotted  to  defendant  in  execution,  but 
only  a  partial  homestead  valued  by  the  ap- 
praisers at  8766,  both  executions  having  been 
issued  by  the  plaintiff  in  the  same  case,  and 
the  plaintiff  being  the  purchaser  under  both; 
and  directed  the  jury  to  find  the  first  issue  in 
favor  of  the  defendants;  to  all  of  which  the 
plaintiff  excepted.  Verdict  for  defendant. 
Motion  for  new  trial  on  account  of  error  in 
judge's  charge,  and  error  in  his  directing  the 
jury  to  find  in  favor  of  the  defendants.  Mo- 
tion denied.  Judgment  for  defendants,  from 
which  plaintiff  appealed. 

We  think  that  his  honor  erred  when  he 
told  the  jury  that  the  sheriff's  deed  for  the 
land  in  controversy  was  inoperative,  and  did 
not  vest  the  title  in  the  plaintiff,  because  the 
two  other  tracts  allotted  to  the  defendant  as 
a  homestead  were  valued  by  the  appraisei-s 
in  the  aggregate  at  only  $766.  In  the  case 
of  Spoon  v.  Beid,  78  N.  C  244,  the  facts  were 
that  the  plaintiff  owned  a  tract  of  land  on 
which  he  lived,  and  two  other  tracts.  He 
allowed  bis  homestead  to  be  allotted  in  the 
two  tracts,  and  conveyed  his  home  place  to 
his  daughter,  to  defraud  creditors.  The 
transcript  in  that  case  shows  also  (what  does 


not  appear  in  the  reported  case)  that  the  two 
tracts  allotted  were  valued  In  the  aggregate 
at  only  $500.  In  delivering  the  opinion  of 
the  court.  Justice  Reads  says:  "Without 
affecting  the  conclusion  at  which  we  have 
arrived,  it  may  be  conceded  that  he  had  never 
conveyed  his  home  place  in  fraud,  nor  at  all, 
but  that  he  owned  it,  and  lived  upon  it  at 
the  time  of  the  levy  and  sale,  and  yet  he 
could  not  recover,  for  when  the  allotment 
was  made  to  him  in  the  other  two  tracts  by 
the  sheriff's  appraisers,  and  he  took  no  ex- 
ception thereto,  and  no  appeal  therefrom, 
and  disclaimed  title  to  the  home  place,  and 
claimed  no  homestead  therein,  he  assented 
to,  and  was  bound  by,  the  allotment,  and  the 
same  is  an  estoppel  of  record  against  him." 
The  principle  is  sustained,  too,  by  Burton  v. 
Spiers.  87  N.  C.  87.  It  would  be  unreason- 
able, and  productive  of  endless  cheating,  to 
concede  to  the  debtor  the  power,  after  a  fraud- 
ulent alienation  of  the  most  valuable  portion 
of  his  land,  and  the  selection  of  the  two  small 
tracts,  worth  less  than  $1,000,  to  be  allotted 
by  tlie  appraisers,  to  change  bis  plans  when 
the  fraud  is  exposed,  and  get,  as  against  his 
creditors.,  all  the  advantagre  he  would  have 
had  if  he  had.  in  the  exercise  of  his  right, 
selected  his  homestead  in  the  tract  he  at- 
tempted to  convey.  The  statement  of  the 
proposition  shows  that  the  law.  if  so  con- 
strued, would  encourage  such  efforts  to  de- 
feat creditors,  because  the  debtor  would  take 
the  chance  of  success  without  incurring  the 
least  risk  of  paying  any  penalty  in  case  of 
exposure.  But  the  report  of  the  appraisers, 
being  admitted  to  be  in  regular  form,  oper- 
ates to  estop  the  defendant  from  claiming 
any  additional  allotment  in  this  tract,  whether 
the  deed  to  his  son  was  valid  or  void.  If  it 
was  not  a  fraudulent  conveyance,  of  course 
the  plaintiff  could  not  recover.  As  the  de- 
fendant cannot  by  reason  of  the  estoppel 
claim  that  any  portion  of  the  land  in  contro- 
versy shall  be  added  to  his  homestead,  we 
find  it  unnecessary  to  follow  counsel  in  mere 
speculations  as  to  whether  land  acquired 
after  an  allotment,  Uke  this,  could  be  added 
to  make  up  the  full  value  of  $1,000,  and,  if 
so,  whether  it  would  be  done  only  on  the  pe- 
tition of,  or  at  the  request  of,  the,owner.  We 
must  meet  the  numerous  questions  present- 
ing new  pliases  of  homestead  litigation,  and 
decide  them,  when  they  are  properly  raised. 
The  judge  ought  to  have  allowed  the  jury  to 
determine  whether  the  deed  executed  by  the 
defendant  to  his  son  was  fraudulent  and 
void,  and  should  have  instructed  them,  if 
they  found  it  was  executed  to  hinder,  delay, 
and  defeat  creditors,  to  find  the  first  issue 
for  the  plaintiff.  There  was  error  for  which 
a  new  triid  will  be  awarded. 
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New  York,  P.  A  N.  R.  Co.  t>.  Cooper's 
Adm'b  et  al. 

(Supreme  Court  of  Appeals  of  Virginieu   April, 

Nbolioinob — CARKiisRa — Collision. 

1.  Where  a  passenger  is  injured  by  the  concur- 
rent neeligence  of  the  carrier  and  a  third  person, 
the  negUgence  of  the  carrier  is  not  imputable  to 
the  passenger,  so  as  to  bar  the  right  of  the  latter 
to  recover  of  the  ttiird  person.' 

2.  Hence,  in  an  action  by  the  passentcer  against 
the  carrier  and  third  person,  ft  is  not  error,  as 
against  the  latter,  to  charge  that  if  the  injuries 
were  caused  by  the  negligence  of  both  defendants 
the  jury  should  And  against  both,  but  If  the  inju- 
ries were  caused  by  the  negligence  of  one,  they 
should  find  aealnst  him,  and  to  refuse  to  charge 
that  extraordinary  diligence  was  required  of  the 
carrier,  while  ordinary  care  only  was  required  of 
the  third  person.    Lewis,  P.,  dissenting. 

3.  During  a  strong  gale,  and  in  a  flood  tide,  and 
on  a  dark  night,  a  tiM;  having  in  tow  a  barge  laden 
with  freight-cars  left  its  wharf  when  the  lights  of 
the  respective  slips  of  a  ferry-boat,  not  far  away, 
whose  course  crossed  its  own,  and  was  known  to 
the  tug,  disclosed  the  departure  and  destination 
of  the  ferry-boat  The  llghta  of  the  tug,  except 
the  stem  light  and  a  lantern  on  the  oars,  where 
wholly  obscured  to  the  ferry-boat,  while  the  lights 
of  the  latter  were  burning  and  a  bright  light  was 
thrown  from  its  windows,  and  its  port  light  was 
shown  to  the  tug.  The  ferry-boat  and  barge  collid- 
ed. Held,  ttiat  those  navigating  the  tug  were  guil- 
ty of  negligence  in  attempting  to  cross  the  bows 
of  the  ferry-boat,  whose  speed  was  increased  by 
both  wind  and  tide,  or  in  relying  on  the  signal 
whistle,  which  the  gale  might  prevent  those  on 
the  feri7-boat  from  hearing. 

Error  to  circuit  court,  Norfolk  county. 

Action-  by  Cooper's  administrator  against 
the  New  York,  Philadelphia  &  Norfolk  Rail- 
road Com  pany  and  others.  The  railroad  com- 
pany brings  error. 

Laot,  J.  This  is  a  writ  of  error  to  a  jadg>. 
ment  of  the  c  rcuit  court  of  Norfolk  county, 
rendered  on  the  22d  day  of  December,  1887. 
The  case,  so  far  as  it  is  necessary  to  be  stat- 
ed, is  as  follows:  The  Portsmouth,  a  steam- 
tag,  belonging  to,  and  In  the  employment  of, 
the  plaintiff  in  error,  with  a  railroad  barge 
In  tow,  started  from  the  Norfolk  Southern 
Railroad  wharf  in  Berkley,  a  suburb  of  Nor- 
folk, about  the  hour  of  8:45  P.  m.,  to  go  to 
the  wharf  of  the  plaintiff  in  error  at  the  foot 
of  Water  street,  in  Norfolk  city.  Just  above 
Norfolk  city  the  Elizabeth  river  is  divided 
into  two  branches,  and  the  village  of  Berk- 
ley is  situated  on  the  point  between  the  two 
branches;  while  the  cities  of  Norfolk  and 
Portsmouth,  lying  on  each  side  of  Elizabeth 
river,  stretch  upwards  along  the  said  river 
opposite  to  Berkley,  and  the  said  river  con- 
stitutes what  is  called  the  inner  harbor  of 
Norfolk.  The  village  of  Berkley,  at  the  head 
of  the  Norfolk  harbor,  lies  between  the  upper 
end  of  the  cities  of  Norfolk  and  Portsmouth, 
separated  from  Norfolk  by  the  eastern  branch 
of  Elizabeth  river,  and  from  Portsmouth  by 


>  On  the  general  subject  of  negligence  of  a  car- 
rier or  driver  imputed  to  a  ^ssenger,  see  Railroad 
Ca  V.  Kutac,  (Tex.)  11  8.  W.  Rep.  127,  and  note; 
Markbam  v.  Navigation  Co.,  Id.  181;  Shaw  v. 
Craft,  37  Fed.  Rep.  317,  and  note;  Nisbet  v.  Town 
of  Garner,  (Iowa,)  39  N.  W.  Rep.  616,  and  note. 
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the  southern  branch,  and  it  lies  nearer  tt 
Portsmouth  than  to  Norfolk.  A  ferry-boat 
called  the  "Manhasset,"  which  is  a  smsdl  pas- 
senger steam-boat,  plies  regularly  at  sbor' 
fixed  intervals  across  the  Elizabeth  river  be- 
tween the  ferry-slip  in  Norfolk  and  the  ferry- 
slip  in  Portsmouth.  These  slips  not  being  op- 
posite, the  course  of  the  ferry-boat  is  diagon- 
ally across  the  Elizabeth  river.  The  two 
courses  of  the  said  boats,  as  indicated,  crossed; 
and  in  respectively  moving  along  the  said 
courses  on  the  night  in  question,  which  was 
dark  and  stormy,  a  gale  blowing  from  the 
north  against  the  bow  of  the  tug  and  her  tow, 
which  was  loaded  heavily  witli  three  rows  of 
freight  cars,  on  the  port  side  of  the  ferry-boat, 
a  collision  occurred,  by  which  the  tow  of  the 
tug  broke  up  the  ferry-boat,  carrying  away 
the  whole  of  the  ladies'  cabin  and  the  wheel- 
house  on  the  {tort  side,  and  killing  the  wife 
of  the  defendant  in  error.  When  the  tug 
left  her  wharf  in  Berkley,  she  was  233  yards 
from  the  Portsmouth  ferry-slip  diagonally 
across  the  southern  branch,  and  in  full  view 
of  it,  as  shewn  by  its  lights.  The  distance 
from  Norfolk  to  Portsmouth  is  less  than  two- 
thirds  of  a  mile,  and  it  takes  the  ferry-boat 
between  five  and  six  minutes  to  make  the 
whole  distance,  and  when  the  collision  oc- 
curred the  ferry-boat  was  about  three-fourths 
of  the  way  across  from  Norfolk  to  Ports- 
mouth. The  action  was  brought  by  the  de- 
fendant in  error  against  both  the  plaintiff  in 
error  and  the  owners  of  the  ferry-boat,  and 
judgment  recovered  against  each  in  the  sum 
of  94,750.  The  plaintiff  in  error  applied  for 
and  obtained  a  writ  of  error  from  this  court. 
The  first  error  assigned  here  is  the  action 
of  the  circuit  court  in  giving  the  instruction 
asked  for  by  the  plaintiff,  as  set  foi-th  in  bill 
of  exceptions  "A,"  in  effect,  that  if  the  jury 
should  believe  from  the  evidence  that  the  nav- 
igators of  both  the  ferry-boat  and  the  tug  and 
barge  were  guilty  of  carelessness  and  negli- 
gence in  so  doing,  and  that  the  death  of  Mrs. 
Fanny  L.  Cooper,  the  wife  of  the  defendant 
in  error,  was  caused  by  the  negligence  of 
both  those  navigating  the  ferry-boat  and  tug 
and  barge,  both  contributing  thereto,  then 
the  Jury  should  find  against  all  the  said  de- 
fendants; but  if  they  should  believe  the  injury 
was  caused  by  the  negligence  of  those  only 
who  navigated  either  the  f  erry-boaton  the  one 
band,  or  the  tug  and  barge  on  the  other,  then 
the  verdict  should  be  against  the  pai-ty  so 
causing  the  injury.  The  objection  to  this  in- 
struction is  that  each  boat  is  held  to  the  same 
degree  of  diligence,  whereas  the  defendant 
owner  of  the  tug  and  tow  claims  that  as  the 
deceased,  the  said  wife  of  the  defendant  in 
error  here,  was  a  passenger  on  the  ferry-boat, 
that  a  contract  relation  existed  on  the  part 
of  the  ferry-boat  and  the  passenger,  and  called 
for  extraordinary  vigilance,  aided  by  the  high- 
est skill,  and  rendered  the  ferry-boat  liable 
for  the  slightest  negligence,  whereas  the  tug 
and  tow  had  no  contract  relation  with  the 
deceased,  and  were  liable  to  exercise  only  ot^ 
<liuary  care  and  diligence,  which  is  embodied 
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in  an  instruction  set  forth  in  bill  of  excep- 
tion "I,"  wliicli  was  refused  by  the  court. 
This  contention  of  the  plaintiff  in  error  is 
based  upon  the  idea  that  the  negligence  of 
the  carrier  is  imputable  to  the  passenger  who 
has  oonflded  himself  to  its  care;  it  being  de- 
cided in  tlie  English  case  of  Tborogooil  v. 
Bryan,  8  G.  B.  115.  where  a  passenger,  in 
alighting  from  an  omnibus,  was  thrown  down 
and  injured  by  the  negligent  management  of 
another  omnibus,  that  an  action  could  not 
be  maintained  against  the  owner  of  the  lat- 
ter if  the  driver  of  the  omnibus  in  which  the 
passenger  was  riding,,  by  the  exercise  of  prop- 
er care  and  skill,  might  have  avoided  the  ac- 
cident which  caused  the  injury;  which  was 
approved  in  the  case  of  Armstrong  v.  Bail- 
way  Co.,  Lu  B.  10  Exch.  47.  decided  in  1875, 
(12  Moak,  Eng.  B.  508;)  Houfe  v.  Eulton, 
29  Wis.  296;  Prldeaux  v.  Mineral  Point,  43 
Wis.  518;  Lockharl  v.  Lichtenthaler,  46  Pa. 
St.  151;  Payne  v.  Bailroad  Co..  39  Iowa,  523; 
Carlisle  y.  Sheldon,  38  Yt.  440, — and  in  some 
other  cases. 

CI.AKX,  J.,  said  in  the  case  of  Noyes  r. 
Town  of  Boscawen,  10  Atl.  Bep.  692:  "The 
rule  tliat  the  negligence  of  the  driver  or  man- 
jiger  of  a  vehicle  is  to  be  treated  as  the  neg- 
ligence of  a  passenger,  in  an  action  by  the 
passenger  against  a  third  party,  is  put  upon 
the  ground  thut  the  passenger,  in  selecting 
the  conveyance,  has  placed  himself  in  the 
care  of  the  driver,  and  hence  must  be  taken 
to  t>e  in  the  same  position;  and  the  driver, 
as  to  third  persons,  is  to  be  so  far  regarded  as 
the  agent  or  servant  of  the  passenger  as  to 
make  the  latter  chargeable  with  the  driver's 
negligence,  and  hence  not  entitled  to  recover, 
although  he  may  have  l)een  free  from  fault 
himself."  The  learned  judge,  proceeding, 
said:  "In  the  absence  of  any  relation  of 
master  and  servant,  or  principal  and  agent, 
when  each  is  independent  of  control  by  the 
other,  why  should  a  passenger  be  chargeable 
with  the  driver's  negligence,  any  more  than 
the  driver  with  the  passenger's  negligence. " 
We  think  that  the  traveler  should  be  held  to 
the  exercise  of  reasonable  care  only  in  the  se- 
lection of  a  driver;  and,  being  in  no  default 
in  the  choice  of  a  conveyance,  and  having  no 
oontrol  over  the  management  of  the  team,  he 
should  not  be  held  responsible  for  the  negli- 
gence of  the  driver,  which  be  could  not  rea- 
sonably anticipate  or  prevent.  Lopes,  J.,  is 
quoted  in  the  same  case  as  saying  (Thnrogood 
▼.  Bryan,  and  Armstrong  v.  Bailway  Co., 
having  both  been  in  the  mean  time  overruled 
in  the  English  court  of  appeals  in  tlie  case  of 
The  Bernina,  L.  B.  12  Prob.  Div.  58:)  "A 
passenger  in  an  omnibus,  whose  injury  is 
caused  by  the  joint  negligence  of  that  omni- 
bus and  another,  may,  in  my  opinion,  main- 
tain an  action  either  against  the  owner  of 
the  omnibus  in  which  he  was  carried,  or  the 
other  omnibus,  or  both," — and  was  clearly 
of  opinion  to  overrule  Thorogood  v.  Bryan, 
as  bad  been  many  times  held  before  that. 
Bobinson  v.  Bailroad  Co.,  66  N.  Y.  11;  Dyer 
?.  Bailway  Co.,  .71  N   Y.  228;  Bennett  v. 


Bailroad  Co.,  36  N.  J.  Law,  225;  Baihroad 
Co.  v.  Steinbrenner,  47  K.  J.  Law,  161; 
Tiansfer  Co.  v.  Kelly,  36  Ohio  St.  86,  91; 
Railway  Co.  v.  Shacklet,  105  111.  364;  Turn- 
pike Co.  v.  Stewart,  2  Mete.  (Ky.)  119;  BaU- 
road  Co.  v.  Case's  Adm'r,  9  Bush,  728; 
Thompkins  v.  Railroad  Co.,  4  Pao.  Bep. 
1165;  Little  v.  Hackett,  116  U.  S.  366,  6 
Sup.  Ct.  Uep.  891.  The  doctrine  of  Thor- 
ogood V.  Bryan,  being  declared  to  be  unsound 
and  in  conflict  with  the  principle  that  no  one 
should  be  denied  a  remedy  for  injuries  sus- 
tained without  fault  by  him,  or  by  a  party 
under  his  control  or  direction;  that  the  rela- 
tion of  master  and  servant  and  principal  and 
agent  does  not  exist  in  cases  where  the  pas- 
senger has  no  control  over  the  driver;  that  It 
is  the  right  to  control  the  conduct  of  the 
agent  which  is  the  foundation  of  the  doctrine 
that  the  master  is  to  be  affected  by  the  acta 
of  his  servant,  and  that  no  one  is  responsible 
for  the  negligence  of  another,  unless  the  lat- 
ter is  his  servant  or  agent.  The  doctrine  of 
Thorogood  v.  Bryan,  was  much  criticized  by 
the  English  judges,  and  has  l)een  at  last 
overruled  there.  It  was  never  generally  fol- 
lowed in  this  country,  and  may  be  now  prop- 
erly said  to  be  altogether  discarded,  and 
rightly  so.  The  passenger  has  no  control 
over  the  driver  of  an  omnibus,  and  certainly 
none  over  the  conduct  of  a  railway  train  or 
steam-boat,  on  which  he  has  taken  passage. 
He  has  no  control  over  the  movements  of 
either,  and  is  in  fact  powerless  to  prevent  the 
negligence  of  either.  As  is  pointed  out  in 
the  case  of  The  Bernina,  supra,  if  the  passen- 
ger is  so  identiBed  with  the  driver  as  to  be 
deemed  to  be  guilty  of  his  negligence,  and 
therefore  to  be  deprived  of  a  right  of  action, 
it  must  necessarily  follow  that,  in  addition  to 
his  rights  being  curtailed,  bis  liabilities  are 
correspondingly  enlarged,  and  the  result  is 
that  the  passenger  in  an  omnibus  or  other 
public  conveyance  is  necessarily  liable  to 
third  parties  for  the  negligence  of  the  driver, 
which  could  be  maintained  upon  no  sound 
principle.  See  note  in  Amer.  Law  Bep.  27, 
129.- 

In  the  case  of  Webster  v.  Bailroad  Co.,  88 
N.  Y.  260,  wliicb  was  a  case  of  a  passunger 
by  one  railroad  suing  another  railroad  for  the 
consequences  of  a  collision,  it  was  held  that, 
the  negligence  of  the  defendant  whereby 
plaintiff  was  injured  being  established  by 
evidence,  and  there  being  no  pretense  that 
the  plaintiff  was  guilty  of  any  personal  n^- 
ligence,  the  negligence  of  a  third  party  con- 
tributing to  the  injuries  furnishes  no  excuse 
for  the  negligence  of  the  defendant,  and  no 
reason  why  it  should  not  respond  in  damages. 
Ilence  the  refusal  of  the  judge  to  charge  that, 
if  the  jury  should  find  that  the  injuries  were 
in  part  caused  by  the  negligence  o£  a  third 
party,  the  plaintiff  could  not  recover  from 
defendant,  was  not  error. 

And  so  in  this  case  the  refusal  of  the  court 
to  instruct  the  jury  that  one  boat  owed  a 
greater  degree  of  diligence  to  the  passenger 
than  the  other  was  not  error,  because  the 
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negligence  of  a  third  party  could  not  be  held 
to  be  the  contributory  negligence  of  the  pass- 
enger, so  as  to  bar  his  right  to  recover;  the 
question  being,  not  the  degree  of  vigilance 
due  by  the  third  party,  but  whether  the  de- 
fendant was  guilty  of  negligence  which  con- 
tributed to  the  injury;  if  the  defendant  was 
so  negligent,  then  it  waa  no  defense  for  it 
that  some  other  party  was  also  guilty  of  neg- 
ligence, unless  that  other  party  was  such  that 
ite  negligence  couid  be  imputed  to  the  plain- 
tiff by  its  being  the  servant  or  agent  of  the 
plaintiff,  and  under  his  control  and  direction, 
which  was  not  this  case. 

Bat  it  is  argued  that  In  the  case  of  Bail- 
road  Go.  V.  Bnrge,  4  S.  E.  Rep.  21,  it  was 
held  that  it  was  not  error  to  refuse  an  in- 
struction asked  by  the  defendant  because  it 
failed  to  define  tlie  degree  of  care  and  caution 
required  of  the  plaintiff  to  entitle  him  to  re- 
cover. In  that  case  the  degree  of  care  and 
cantion  or  the  contributing  negligence  of  the 
plaintiff  was  of  importance,  l>ecause  if  he  had 
contributed  to  the  injury  by  his  negligence 
he  might  be  barred  elf  recovery,  and  would 
be,  unless  the  defendant,  after  discovering 
his  negligence,  had  failed  to  use  due  diligence, 
notwithstanding,  to  prevent  the  injury. 
Dun  V.  Railroad  Co.,  78  Va.  645.  But  In 
this  case  it  was  not  asked  that  the  court 
should  instruct  the  jury  as  to  negligence  of 
the  plainfiff, — ^none  being  claimed  against 
bim;  but  the  request  was  as  to  the  negligence 
of  the  third  party,  the  co-defendant  steam- 
boat, which  was  properly  refused,  for  reasons 
stated  already  in  what  has  gone  before.  The 
Washington  V,  The  Gregory,  9  Wall.  518;  The 
Alabama  v.  The  Game-Cock,  92  U.  8.  695; 
Colegrove  t.  Bailroad  Co.,  20  N.  Y.  492; 
Chapman  v.  Railroad  Co.,  19  N.  Y.  841. 

The  next  assignment  of  error  is  that  the 
court  gave  the  instruction  set  forth  in  the  de- 
fendant's bill  of  exceptions  "B,"  which  was, 
in  effect,  that  if  the  jury  believed  tiie  stated 
circumstances  as  set  forth  above;  that  if  the 
tug  with  its  tow  left  the  Berkley  wharf  when 
the  ferry-boat  was  not  in  its  Portsmouth  slip, 
to  go  to  the  Norfolk  wharf,  and  to  cross  the 
course  of  the  ferry-boat,  then  shortly  due  at 
Portsmouth,  with  the  tide  at  a  strong  flood, 
in  a  dark  and  stormy  night,  and  none  of-  the 
colored  lights  of  the  tug  or  tow  visible  to  the 
Manhasselt,  but  that  the  same  were  hid  by 
the  relative  position  of  the  tog  and  barge, 
and  that  they  could  not  be  seen  by  any  per- 
son on  the  ferry-lwat, — then  those  navi- 
gating the  said  tug  and  barge  were  in  fault, 
and  goilty  of  negligence.  There  can  be  no 
doubt  of  the  propriety  of  this  action  of  the 
court.  The  barge  was  an  immense  object, 
with  all  its  colored  ligiits  hidden  from  view 
by  its  going  backwards,  and  the  tug,  with  its 
colored  lights  on  the  opposite  side  of  the 
barge,  very  much  lower  than  the  barge,  and 
the  three  rows  of  cars  thereon,  and  altogeth- 
er out  of  sight,  while  a  gale  of  wind  and  a 
flood  tide  impressed  tlieir  forces  upon  the 
ferry-boat.  Under  these  circumstances  the 
tag  and  barge  bore  down  upon  the  ferry-boat. 


they  were  enveloped  in  total  darkness  except 
the  stern  light,  a  lantern  upon  the  cars  on 
the  barge,  which  was  at  best  misleading;  and 
this  not  by  an  accident  which  resulted  from 
tlie  equal  ol>8curity  of  the  ferry-boat,  so  that 
its  locality  in  like  manner  could  not  be  dis- 
covered by  the  navigators  of  the  tug  and 
barge.  But  with  all  the  lights  of  the  ferry- 
boat brightly  burning,  both  colored  and 
white  lights,  and  all  her  saloon  windows 
throwing  a  bright  liglit  all  around  her,  the 
lights  of  her  Portsmouth  slip  close  by,  show- 
ing her  destination,  and  the  lights  of  her 
Norfolk  slip  not  far  off,  showing  her  depart- 
ure, and  her  coarse  being  well  known  (as 
well  as  their  own  obscurity)  to  the  naviga- 
tors of  the  tug  and  barge,  it  was  in  every 
sense  an  imprudence  to  attempt  to  cross  her 
bow  close  upon  her,  or  to  rely  upon  the  signal 
of  a  whistle  to  deflect  her  course,  against  the 
contingency  of  the  gale,  which  was  blowins 
against  the  tug,  carrjdng  back  the  sound  of 
any  whistle  the  tug  might  sound,  so  that  it 
might  not  be  heard  in  the  ferry-boat.  What- 
ever light  the  ferry-boat  showed  the  tug  when 
she  left  her  Norfolk  slip,  she  was  n^  then 
either  meeting  or  crossing,  being  too  far  off  to 
do  either,  and  her  exact  course  was  known  and 
well  defined,  and  the  tug  should  have  passed 
astern  of  her,  especially  when  she  was  freight- 
ed with  passengers;  but  before  the  collision 
the  ferry-boat  showed  her  port  light,  and  the 
tug  was  bound  to  pass  on  her  port  side,  and 
that  this  was  now  impossible  was  the  fault 
of  the  tug.  The  rule  of  navigation  requires 
the  steam-vessel,  sach  as  the  tug,  to  carry  a 
red  light  on  the  starboard  side,  and  a  green 
light  on  the  port  side,  in  each  case  obecured 
astern,  and  showing  only  in  front.  The  tug 
had  these,  but  they  were  bidden  completdy 
by  her  tow.  The  barge  had  these,  but,  as  it 
was  moving  stem  foremost,  its  lights  were 
obscured  also.  It  was  negligence  thus  to  at' 
tempt  to  cross  the  course  of  the  ferry-boat 
across  her  bow,  when  she  was  thus  driven 
by  wind  and  tide,  at  an  unusual  speed,  in  to- 
tal ignorance  of  the  proximity  of  her  immense 
and  invisible  destroyer.  There  was  no  erroi 
in  the  action  of  the  court  in  giving  this  in- 
struction. Rev.  St.  U.  S.  §  4233.  rules  4,  5. 
p.  816:  The  Pennsylvania,  19  Wall.  126, 135; 
The  Eleanora,  17  Blatchf.  102;  Samuel  H. 
Crawford,  6  Fed.  Rep.  906;  The  Frank  P. 
Lee,  80  Fed.  Rep.  277;  The  Titan,  23  Fed. 
Rep.  414;  Briggs  v.  Day,  21  Fed.  Rep.  727; 
Marshall  v.  Tug  Conroy  and  Barge  "E,"  ? 
Fed.  Rep.  785;  The  Howard,  30  Fed.  Rep 
281. 

The  next  assignment  of  error  which  wr 
will  consider  is  the  action  of  the  court  in  re- 
fusing to  set  aside  the  verdict  and  grant  a 
new  trial  to  the  defendant,  as  set  forth  in 
bill  of  exceptions  "L."  We  think  there  was 
no  error  in  that  action  of  the  court.  The 
evidence  has  been  sufficiently  set  forth  al- 
ready, and  the  jury  were  the  proper  triers  of 
the  facts;  and  the  circuit  court,  under  the 
circumstances  of  this  case,  rightly  refused  to 
set  aside  their  verdict.    In  this  court  this 
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question  is  considered  as  upon  a  demurrer  to 
the  evidence  by  the  plaintiff  in  error,  and 
there  is  no  principle  upon  which  we  can  re- 
verse the  finding  of  the  jury  in  this  case. 

As  to  negligence  of  the  Manhassett,  we 
have  no  concern  with  that.  A  judgment  was 
rendered  against  its  owners  because,  as  stated 
in  argument,  there  was  no  special  olBcial 
lookout.  That  boat  has  not  appealed,  and 
the  verdict  and  judgment  of  the  court  l>elow 
as  to  it  are  final;  and  for  reasons  already 
stated  the  question  as  to  its  negligence  cannot 
affect  the  plaintiff  in  error  in  a  suit  by  one 
of  the  passengers  in  the  ferry-lioat  against  iL 

This  disposes  of  all  of  the  questions  raised 
and  relied  on  in  the  argument  here  and  in 
the  petition.  The  same  questions  are  stated 
in  different  forms,  and  under  different  heads, 
but  we  have  considered  and  substantially  dis- 
posed of  them  all  in  what  we  have  already 
said,  and  it  would  be  of  no  benefit  to  prolong 
this  discussion  further.  We  think,  after  a 
careful  consideration  of  the  whole  case  as 

Eesented  here,  that  there  is  no  error  in  the 
Igment  complained  of,  and  the  same  must 
ainrmed. 

Lewis,  P.,  (dissenting.)  I  dissent  from 
the  opinion  of  the  court  in  this  case.  The 
record,  in  my  opinion,  discloses  several  er- 
rors for  which  the  judgment  should  be  re- 
versed; but,  as  the  order  to  be  entered  here 
will  be  final,  and  there  will  be  no  further  trial 
of  the  case,  I  will  call  attention  to  only  one 
or  two  of  them. 

It  was  palpable  error,  I  think,  to  instruct 
the  jury,  as  the  circuit  court  did,  against  the 
objection  of  the  appellant,  that  they  must 
find  for  the  plaintiff  if  they  believed  from  the 
evidence  that  the  collision  and  consequent 
death  of  the  plaintiff's  intestate  was  caused 
by  the  negligence  of  the  defendant's  agents, 
without  accompanying  the  instruction  with 
any  explanation  as  to  what  negligence  is. 
The  authorities  all  agree  that  negligence, 
when  the  facts  are  disputed,  is  a  mixed  ques- 
tion of  law  and  fact  It  includes  two  ques- 
tions: (1)  Whether  a  particular  act  has  been 
performed  or  omitted;  and  ^2)  whether  the 
performance  or  omission  of  this  act  was  the 
breach  of  a  legal  duty.  The  latter  is  a  pure 
question  of  law  for  the  court;  the  former  a 
pure  question  of  fact  for  the  jury.  Shear.  & 
B.  Neg.  §  11.  Therefore,  to  enable  the  jury 
in  the  present  case  to  intelligently  decide 
whether  the  defendants  had  lieen  guilty  of 
negligence,  it  was  necessary  for  them  to  be 
told  what  legal  duty  the  defendants,  or  either 
of  them,  owed  to  the  plaintiff's  intestate 
when  the  casualty  occurred.  A  railroad  com- 
pany, like  any  other  carrier  who  carries  pas- 
sengers by  the  agency  of  steam,  is  not  only 
bound  to  exercise  the  highest  degree  of  care 
in  safely  transporting  its  passengers,  but  it 
must  repel  by  satisfactory  proofs  every  impu- 
tation of  negligence  by  a  passenger.  But  it 
owes  no  such  duty  to  a  stranger,  and  in  no 
case  does  it  owe  to  a  stranger  the  duty  of  ex- 
ercising anything  more  than  ordinary  care. 


Railroad  Co.  v.  Moose.  83  Va.  827, 8  S.  E.  Rep. 
796.  These  are  rules  which  the  law  pre- 
scribes, and  in  respect  to  which  it  is  the  duty 
of  the  court  to  instruct  the  jury  in  a  case  like 
the  present,  when  instructions  are  asked 
upon  the  subject,  in  order  that  the  jury  may 
say  whether,  upon  the  facts  of  the  particular 
case,  negligence  is  established.  The  rule 
that  to  questions  of  law  the  court  responds, 
and  to  questions  of  fact  the  jury  respond,  is 
as  old  as  the  common  law  itsielf,  and  the 
court  can  no  more,  with  propriety,  surrender 
its  functions  to  the  jury  than  it  can  invade 
the  province  of  the  jury  by  taking  from  them 
and  upon  itself  the  decision  of  disputed  ques- 
tions of  fact.  Qreenleaf  says  that  where  the 
question  to  be  decided  is  a  mixed  one  of  law 
and  fact,  it  is  submitted  to  the  jury,  who  are 
first  instructed  by  the  judge  in  the  principles 
and  rules  of  law  by  which  they  are  to  be  gov- 
erned in  finding  a  verdict,  and  these  instruc- 
tions they  are  bound  to  follow.  1  Greenl.  Ev. 
§  49.  And  in  a  note  to  the  text  it  is  said,  by 
way  of  illustration  of  the  rule,  that  "the 
judge  is  to  inform  the  jury  as  to  the  degree 
of  diligence,  or  care,  or  skill,  which  the  law 
demands  of  the  party,  and  what  duty  it  de- 
volves on  him,  and  the  jury  are  to  find 
whether  that  duty  has  been  done."  I  had 
supposed  this  principle  was  too  well  settled 
to  be  questioned.  It  has  been  repeatedly  rec- 
ognized by  this  court,  and  is  the  Universally 
accepted  doctrine. 

In  Dun  V.  Railroad  Co.,  78  Va.  645,  Judge 
Laot,  speaking  for  the  court,  and  citing 
numerous  cases,  used  this  language:  "When 
the  facts  are  disputed,  the  question  of  negli- 
gence is  a  mixed  question  of  law  and  fact. 
The  jury  must  ascertain  the  facts,  and  the 
judge  must  instruct  them  as  to  the  rule  of  law 
which  they  are  to  apply  to  the  facts  as  they 
may  find  them."  The  rule  is  well  expressed 
by  Beach  in  his  work  on  Contributory  Negli- 
gence, at  section  161,  who  says  that,  as  neg- 
ligence is  generally  a  mixed  question  of  law 
and  fact,  "it  devolves  upon  the  court  to  say, 
as  matter  of  law,  what  is  negligence,  and 
upon  the  jury  to  say,  as  matter  of  fact,  in  the 
liglit  of  the  instructions  from  the  bench, 
whether  or  not  in  the  particular  case  at  bar, 
the  facts,  as  proven  to  their  satisfaction,  war- 
rant the  imputation  of  negligence.  Inoth^r 
words,  the  court  tells  ttie  jury  what  negli- 
gence is,  and  the  jury  tells  the  court  what 
the  facts  of  the  case  show  upon  the  question 
of  negligence.  The  judge  defines  negligence 
in  the  charge,  and  the  jury  apply  the  defini- 
tion to  the  facts  in  their  verdict. "  And  he 
very  justly  adds  the  remark  that  an  uncount- 
ed multitude  of  authorities  might  be  cited  in 
support  of  this  elementary  proposition.  Nor 
has  any  authority  l>een  cited  in  support  of 
the  ruling  of  the  circuit  court,  other  than 
certain  general  expressions  of  some  of  the 
courts,  in  disapproving  the  doctrine  of  Thoro 
good  V.  Bryan,  8  C.  B.  114,  to  the  effect  that 
a  passenger  in  a  public  conveyance  who, 
without  fault  on  his  part,  is  injured  by  the 
negligence  of  a  third  party,  contributing  to 
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the  injury,  may  maintain  an  action  against 
sach  person,  notwithstanding  the  contribu- 
tory negligence  of  those  in  charge  of  the  con- 
veyance in  which  he  is  being  carried.  I  cer- 
tainly do  not  controvert  this  proposition,  but 
concede  it  to  be  sound.  The  case  of  Thoro- 
good  V.  Bryan  was  based  upon  a  groundless 
fiction,  and  has  been — riglitly,  I  tbinlc — over- 
ruled. The  point  there  decided  was  that  a 
passenger  ic  a  public  omnibus,  who  is  in- 
jured by  the  negligent  management  of  another 
omnibus,  cannot  maintain  an  action  against 
the  owner  of  the  latter,  if  the  driver  of  the 
former,  by  the  exercise  of  proper  care  and 
skill,  might  have  avoided  the  accident;  and 
the  reason  assigned  was  that  tlie  passenger 
in  selecting  a  vehicle  so  identifies  himself 
with  the  vehicle  and  its  driver  that  the  neg- 
ligence of  the  latter  is  to  be  considered  the 
negligence  of  the  passenger  himself.  But 
this  reasoning  is  fallacious,  as  we  know  from 
every-day  experience  that  the  passenger  ordi- 
narily exercises  no  control  over  the  driver, 
and  has  no  means  of  preventing  his  negli- 
gence. The  doctrine  has  never  been  recog- 
nized in  the  admiralty  courts,  nor  has  it  been 
generally  followed  in  this  country.  On  the 
contrary,  it  has  been  rejected  by  many  courts 
of  last  resort.  Including  the  supreme  court  of 
the  United  States,  in  Little  v.  Haokelt,  116 
U.  S.  366,  6  Sup.  Ct.  Bep.  891,  and  the  case 
itself  has  been  recently  overruled  In  England. 
The  Bemina,  L.  R.  12  Prob.  Div.  58.  I  do 
not  doubt,  therefore,  that  the  plaintiff  in  the 
present  case  may  maintain  an  action  against 
the  appellant  if  the  negligence  of  the  latter 
contributed  to  the  death  of  the  deceased. 
But  the  question  at  last  comes  back,  what  is 
negligence?  And  that  must  be  decided'  in 
the  manner  I  have  indicated.  If  the  ruling 
of  the  circuit  court  be  correct,  then,  indeed, 
not  only  must  Thorogood  v.  Bryan  be  disre- 
garded, but  the  law  has  been  carried  to  the 
opposite  extreme  from  what  it  was  in  Eng- 
land before  that  c&se  was  overruled ;  that  is  to 
say,  the  appellant  may  not  only  be  sued  with 
the  owners  of  the  ferry-boat,  for  the  alleged 
negligent  killing  of  the  plaintiff's  intestate, 
but  it  must  stand  upon  the  same  footing  with 
the  co-defendant,  notwithstanding  the  de- 
ceased, at  the  time  of  the  accident,  was  a  pas- 
senger on  the  ferry-boat,  to  whom,  therefore, 
the  owners  of  the  ferry-boal  owed  the  highest 
degree  of  care  and  skill,  whereas  the  appellant 
owed  her  no  higher  duty  than  to  exercise  or- 
dinary care  in  the  management  of  its  tug 
and  barge.  Railroad  Ck>.  v.  Kellam's  Adm'r., 
83  Va.  851-867,  3  8.  E.  Rep.  708.  But  sure- 
ly this  is  not  the  law.  The  same  rule  by 
which  the  liability  of  the  appellant  would 
have  been  determinable  if  the  action  had 
been  brought  against  it  alone  must  be  the 
test  of  its  liability  in  a  joint  action  like  the 
present.  Why  should  it  not  be  so.  Upon 
what  principle  can  it  be  otherwiseV 

It  was  suggested  in  the  argument  that 
there  is  no  contribution  between  tort-feasors, 
but  this  argument  assumes  as  established  the 
very  point  in  dispute;  the  question  being  not 


one  of  contribution,  but  of  original  liability; 
in  other  words,  whether  or  not  the  appellant 
was  negligent.  But  how  were  the  jury  to 
determine  that  question,  without  being  first 
told  what  legal  duty  the  appellant  owed  the 
deceased  ?  They  were  not  presu  med  to  know, 
without  an  instruction  upon  the  point,  and 
they  ought  not  therefore  to  have  been  left  in 
the  dark,  as  they  were,  to  determine  it  for 
themselves.  It  was  plainly  the  duty  of  the 
court  to  have  instructed  them  as  to  the  rule 
of  law  by  which  they  were  to  be  governed  in 
finding  a  verdict. 

The  recent  case  of  Railroad  Co.  T.  Burge, 
4  S.  E.  Rep.  21,  is  an  authority  in  point.  In 
that  case  the  injuries  complained  of  were 
caused  by  a  collision  of  a  freight  train  of 
the  defendant  company  with  the  plaintiff's 
truck,  as  he  was  driving  from  a  wharf  into 
a  public  street,  in  the  city  of  Norfolk,  from 
which  the  colliding  train  was  being  backed. 
At  the  trial  the  defendant  moved  the  court 
to  instruct  the  jury  that  although  they  might 
believe  from  the  evidence  that  its  agents 
tailed  to  give  the  customary  signals  of  the 
approach  of  a  train,  yet  that  the  plaintifl!  was 
not  entitled  to  recover  if  he  could  have  dis- 
covered the  approach  of  the  train  in  time  to 
have  avoided  it.  The  plaintiff  objected  to 
this  instruction,  and  moved  tbe  court  to  in- 
struct the  jury,  in  lieu  thereof,  that  be  was 
bound  to  use  only  such  care  and  watchful- 
ness as  a  man  of  ordinary  prudence,  under 
the  circumstances,  would  have  used,  and 
that  if  he  used  such  care  he  was  not  guilty 
of  contributory  negligence.  The  court  grant- 
ed the  motion,  and  instructed  the  jury  ac- 
cordingly, and  this  court  affirmed  the  ruling 
of  the  trial  court  on  the  ground  that,  as  the 
instruction  which  was  refused  did  not  define 
the  degree  of  care  which  the  plaintiff  was 
bound  to  use  to  entitle  him  to  recover,  it  was 
calculated  to  mislead  the  jury,  whereas  the 
instruction  given,  by  correctly  telling  the  jury 
what  negligence  in  the  particular  case  was, 
enabled  them  to  properly  apply  the  law  to  the 
facts  of  tbe  case,  and  thus  to  arrive  at  a  right 
conclusion,  i.  e.,  to  decide  whether  or  not  the 
plaintiff  bad  been  guilty  of  contributory  neg- 
ligence. This  ruling  is  iu  harmony  with  the 
principle  laid  down  in  Dun  v.  Bailroad  Co.. 
78  Ya.,  supra,  and  is,  in  my  opinion,  decisive 
of  the  present  case;  for  why  should  it  not  be 
as  much  the  duty  of  tbe  court  to  define  neg- 
ligence when  imputed  to  adefendant  as  when 
imputed  to  a  plaintiff?  Are  not  its  constitu- 
ent elements  in  either  case  the  same?  Do 
not  the  jury  need  enlightenment  on  tbe  ques- 
tion of  law  involved  as  well  in  the  one  case 
as  in  the  other?  Can  a  person  who  happens 
to  be  a  defendant,  any  more  than  one  who  is 
the  plaintiff  in  an  action,  be  guilty  of  negli- 
gence, without  the  breach  of  a  legal  duty? 
And  who  but  the  court  is  to  say  what  that 
legal  duty  is?  I  must  confess  I  am  unable 
to  perceive  any  reason  why  tbe  rule  should 
not  be  so,  nor  am  I  aware  of  any  authority 
which  holds  the  contrary,  where  the  question  ■ 
has  been  raised.    Indeed,  but  for  the  decis- 
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ion  of  a  majority  of  the  court  in  tliia  case.  I 
would  say  the  proposition  was  axiomatic. 

It  is  therefore,  to  my  mind,  too  clear  for 
argument  that,  unless  all  legal  rules  as  to  the 
degree  of  negligence  are  to  he  abrogated  alto- 
gether, the  circuit  court  errtd  in  giving  the 
instruction  above  mentioned.  And  this  error 
was  intensitied  In  its  effects  by  the  subse- 
quent refusal  of  the  court  to  give  an  instruc- 
tion, on  the  motion  of  the  appellant,  to  the 
effect  that  while  the  owners  of  the  forry-boat 
owed  to  the  deceased  the  exercise  of  extraor- 
dinary vigilance,  the  appellant  merely  owed 
her  the  exercise  of  the  oi-dinary  care  usually 
observed  by  prudent  men  in  the  business  in 
which  it  was  engaged.  This  instruction  cor- 
rectly propounded  the  law,  and  ought  to  have 
been  given.  It  is  true  that,  if  the  first  part 
of  it,  namely,  that  part  relating  to  the  duty 
of  those  navigating  the  ferry-boat,  had  been 
offered  separately,  a  refusal  to  give  it  might 
not  have  been  error,  to  the  prejudice  of  the 
appellant;  but  the  refusal  to  give  the  latter 
pwt  was  calculated  to  mislead,  and  doubtless 
did  mislead,  the  jury,  and  was  therefore  error 
for  which,  in  my  opinion,  the  judgment 
should  be  reversed.  The  case  is  stronger 
than  many  cases  in  which  it  has  been  held 
that,  "though  an  instruction,  as  asked,  is  not 
wholly  correct,  yet,  if  the  general  refusal  of 
It  may  mislead  the  jury,  the  court  should 
either  accompany  the  refusal  with  an  expla- 
nation to  the  jury,  or  should  give  them  an 
instruction  stating  the  correct  proposition." 
And  the  rule  is  certainly  a  very  just  one. 
Institution  v.  McYeigh,  8  S.  £.  Bep.  885. 
and  cases  cited. 

There  are,  besides  these,  other  errors,  I 
think,  in  the  record,  but  I  will  not  enter  in- 
to a  discussion  of  them.  I  have  only  called 
attention  to  the  questions  to  which  I  have  re- 
ferred because  of  their  importance  in  the  ev- 
«ry-day  practice  of  the  courts  of  the  common- 
wealth. Many  of  the  questions  relating  to 
the  rules  of  navigation -and  the  federal  stat- 
utes on  the  subject,  which  were  argued  be- 
fore OS,  were  considered  by  Judge  Huqhes, 
of  thetlnited  States  district  court,  in  the  case 
of  The  Manbasset.  84  Fed.  Rep.  408,— a  case 
growing  out  of  the  same  collision, — and 
were  decided  adversely  to  the  views  of  the 
appellee  here.  The  opinion  in  that  case  con- 
tains a  very  full  and  able  discussion  of  the 
questions  before  the  court,  and  I  will  do 
nothing  more  in  this  connection  than  simply 
refer  to  that  opinion.  I  liave  already  said 
more  than  I  intended.  I  think  the  aise  was 
not  properly  submitted  to  the  jury,  and  that 
the  judgment  ought  therefore  to  be  reversed, 
and  the  case  remanded  tor  a  new  trial. 


Antra  t>.  Weixs'  Adx'b. 

(Suvreme  Court  of  Appeals  of  Firvtnia.    April 

11,1889.) 

Afpiai/— RaviBW— SnmoiBNCT  or  Bvidbho>. 

Where  upon  the  question  of  whether  the  assitrn- 
ment  of  a  bond  secured  by  a  deed  of  trust  to  the 


trustee  was  intended  by  the  payee  to  pas*  the 
ownership  of  the  bond  tbe  evidonoe  is  conflicting, 
the  decree  of  the  circuit  court  will  be  affirmed. 

Appeal  from  circuit  court,  Pittsylvania 
county;  S.  U.  Whittle,  .Tudge. 

Bill  by  Alfred  Anderson,  administrator  n. 
t.  a.  of  Nancy  Wells,  deceased,  against  David 
Ayres  and  John  T.  Blankenship,  to  remove 
said  Ayres  from  his  position  as  trustee  in  a 
deed  of  trust  executed  by  said  Blankenship 
to  secure  a  debt  doe  said  testatrix.  Decree 
for  complainant,  and  defendant  Ayres  ap- 
peals. 

W.  W.  Henry,  for  appellant.  Peatrosa  «ft 
Harris,  for  appellee. 

Laot,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Pittsylvania  county, 
rendered  on  the  9th  day  of  February,  1888. 
Tbe  case  is  as  follows:  The  suit  was  insti- 
tuted by  the  bill  of  the  appellee  seeking  to 
enforce  the  payment  of  the  bond  of  one 
Blaokenship,  of  $700,  secured  by  trust^leed, 
alleged  to  be  due  to  the  estate  of  his  testa- 
trix, Nancy  Weils,  and  seeking  to  have  tbe 
trustee,  the  appellant,  David  Ayres,  removed 
as  such.  The  trustee,  David  Ayres,  an- 
swered, claiming  to  be  the  legal  owner  of  the 
bond  in  question  by  an  assignment  by  the 
testatrix  shortly  before  her  death.  Deposi- 
tions were  taken  in  the  cause,  and  by  decree 
in  the  cause  the  appellant,  David  Ayres,  was 
removed  as  trustee,  tbe  assignment  ordered 
to  be  annulled,  and  tbe  bond  delivered  to  the 
appellee.  Wells'  administrator.  From  this 
decree  the  appellant,  David  Ayres,  applied 
for  and  obtained  an  appeal  to  this  court. 

The  question  raised  by  this  record  is  one 
of  fact  mainly,  and,  the  evidence  appearing 
to  be  contradictory,  we  have  concluded — not 
without  great  reluctance— to  solve  tbe  mat- 
ter by  deferring  to  tbe  decree  of  tbe  court  be- 
low, and  affirming  the  said  decree.  We  are 
therefore  of  opinion  that  there  is  no  error  in 
the  said  decree  of  the  circuit  court,  and  tbe 
same  will  be  affirmed.  . 


(85  Va.  9re> 


SKDDON  0.  BOSEMBAtm. 

(Supreme  Court  of  Appeals  of  Virglvia.  Maroh 
Cl889.) 

Statotb  o»  Praitds— CoimiAOTS. 

1.  A  contract  to  sell  certain  stock  at  the  end  of 
three  years,  with  an  option  to  the  purchaser  to 
call  it  at  any  time,  may  be  performed  within  a 
year,  and  is  therefore  not  witnin  Code  Va.  %  S840, 
snbd.  7,  prohibiting  an  action  on  an  agreement 
"  not  to  be  performed  within  a  year, "  umeaa  it  be 
in  writing,  etc.' 

2.  The  contract  is  not  invalid  for  want  of  mata- 
allty,  because  one  party  has  an  option  which  the 
other  has  not. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  by  T.  Seddon  against  S.  M.  Rosen- 
baum.  Plaintiff  brings  error.  By  Ckxle  Va. 
1887,  §  2840,  "no  action  shall  be  brought 


>On  the  operation  of  the  statute  of  frauds  with 
reference  to  contracts  not  to  be  performed  within 
a  year,  see  Sarles  v.  Sharlow.  (Dak.)  87  N.  W. 
Hep.  749,  and  note;  Osborne  v.  KimbaU,  (Kan.)  31 
Fac.  Bep.  163,  and  cases  cited. 
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•'  •  •  npoli  any  agreement  that  is  not  to 
be  performed  within  a  year,  unless  the 
promise,"  etc.,  be  in  writing. 

W.  W.  Gordon,  for  plaintiff  in  error.  H. 
H.  MarsliaU  and  H.  0.  Cannon,  for  defend- 
ant In  error. 

Laot,  J.  This  IS  a  writ  of  error  to  a  J  udg- 
ment  of  the  circuit  conrt  of  the  city  of  Rich- 
mond on  the  13th  day  of  July,  1887.  The 
action  was  assumpsit  upon  a  contract  by  the 
defendant  to  sell  the  plaintiff  250  shares  of 
the  capital  stock  of  the  Richmond  &  Dan- 
ville Railroad  C!ompauy  at  the  price  of  $96 
per  share.  The  contract  was  reduced  to 
writing,  but  was  not  signed  by  the  party 
sought  to  be  charged,  and  is  as  follows:  "S. 
M.  R- [the  defendant]  to  buy  250  shs.  B.  & 
O.  at  oD,  and  sell  the  same  to  T.  Seddon  at 
the  end  of  3  years  at  96.  Stock  may  be 
eaUed  at  96  at  any  time  before  expiration  of 
8  yrs."  There  was  a  demurrer  by  the  defend- 
ant, which  was  overruled,  and  his  plea  set- 
ting up  the  statute  of  frauds  rejected  by  Ihe 
eourt,  and  issue  was  joined  upon  the  plea  of 
non  assumpsit.  Upon  the  trial  the  plain  ti  S 
asked  for  an  instruction  to  the  jury,  which 
the  eourt  refused,  and  gave  others,  to  which 
the  plaintiff  excepted.  After  hearing  the 
evidence,  and  upon  the  instructions  of  the 
court,  the  jury  rendered  a  verdict  for  the  de- 
fendant, which  the  plaintiff  moved  to  set 
aside  for  reasons  already  assigned  in  the 
(riiher  exception,  which  motion  the  conrt 
overruled,  and  the  plaintiff  again  excepted.' 
Whereupon  the  plaintiff  applied  for  and  oh- 
tained  a  writ  of  error  to  this  court. 

The  Hrst  error  assigned  here  is  as  to  the 
action  of  the  court  in  refusing  to  give  to  the 
Jury  the  instruction  asked  by  him,  which  was 
as  follows:  "If  the  jury  believe  from  the  evi- 
dence that  on  or  about  the  11th  day  of  March, 
1886,  the  plaintiff  and  defendant  entered  into 
an  agreement  by  which  the  defendant  agreed 
to  buy  250  shares  of  liiohmond  &  Danville 
railroad  stock,  and  sell  the  s<ime  to  the  plain- 
tiff at  996  per  share,  the  plaintiff  to  take  the 
-flame  at  the  end  of  three  years  from  the  date 
of  the  agreement,  bnt  with  the  right  to  take 
it  at  any  time  prior  to  the  expiration  of  the 
three  years;  and  if  they  further  believe  that 
early  in  the  month  of  July,  1886,  the  plain- 
tiff, or  bis  duly-authorized  agent,  demanded 
delivery  of  the  stock  from  the  defendant,  and 
tendered  him  pay  for  the  same,  and  that  the 
defendant  refused  to  deliver  the  said  stock, — 
then  the  jary  must  find  for  the  plaintiff  an 
amount  equal  to  the  difference  l)etween  the 
contract  price  and  the  market  value  of  the 
stock  at  the  time  of  the  refusal  to  deliver  the 
flame," — and  in  giving  to  the  jury  in  lieu 
thereof  an  instruction  that  the  said  contract 
was  void  under  the  statute  of  frauds,  unless 
the  jury  should  l)elieve  from  the  evidence 
that  it  was  in  writing,  and  signed  by  the  de- 
fendant or  his  duly-authorized  agent,  as 
being  obnoxious  to  the  seventh  clause  of  the 
2840th  section  of  the  Yirginia  Ckxie.  which 
provides  that  no  action  shall  be  broujjht 


upon  any  agreement  that  is  not  to  be  pei^ 
formed  within  a  year,  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  be  in 
writing,  and  signed  by  the  party  to  be  charged 
thereby,  or  liis  agent^  etc. 

Our  statute  of  frauds  and  perjuries  corre- 
sponds to  the  English  statute  of  29  Car.  II. 
c.  3,  which  an  eminent  writer  of  that  realm 
designates  as  the  most  important  and  most 
t)eneflcial  piece  of  judic^  legislation  of 
which  England  can  boast.  LoM  Campbell, 
8  Camp.  Lives  Ch.  330.  Lord  Nottingham, 
who  is  styled  "the  father  of  English  equity," 
claims  to  have  introduced  the  bill  iu  the 
Lords'  House,  while  its  original  conception 
has  long  been  popularly  imputed  to  Lord 
Hale  and  Sir  Le<dine  Jenkins.  Ash  v.  Abdy, 
8  Swanst.  664;  Windham  v.  Chetwynd,  1 
Burrows,  418.  And  the  proper  construction 
of  the  law  has  been  considered  and  debated 
in  a  vast  number  of  caaes,  so  that,  as  is  said 
by  an  eminent  author  of  our  own  times,  Mr. 
Minor,  (3  Minor,  Inst.  151,)  to  ascertain  the 
signification  of  its  several  clauses  has  cost  an 
immense  sum  of  money — a  sul)sidy,  it  ia 
customary  to  say— for  every  line.  Wain  v. 
Warlters,  5  East.  17.  Our  statute  of  parol 
agreements  corresponds  to  the  fourth  section 
of  29  Car.  II.  c.  3.  By  the  seventh  clause  the 
agreements  contemplated  by  the  statute  are 
such  as  on  their  face  have  their  performance 
postponed  beyond  one  year,  and  not  such  as 
may  or  may  not  chance  to  be  performed 
witliin  that  period.  In  the  case  of  Peter  v. 
Compton.  5  W.  &  M.  King's  Bench.  1  Smith's 
Leud.  Cas.  *351,  the  question  upon  the  trial 
in  an  action  upon  the  case,  upon  an  agree- 
ment in  which  the  defendant  promised  for 
one  guinea  to  give  the  plaintiff  so  many  upon 
the  day  of  his  marriage,  was  if  such  agree- 
ment ought  to  be  in  writing,  for  the  mar- 
riage did  not  happen  within  a  year.  It  was 
held  that  when  the  agreement  is  to  be  per- 
formed upon  a  contingent,  and  it  does  not 
appear  wittiin  the  agreement  that  it  is  to  be 
performed  after  the  year,  then  a  note  is  not 
necessary,  for  the  contingent  might  happen 
within  the  year;  but,  when  it  appears  by  the 
whole  tenor  of  the  agreement  that  it  is  to  be 
performed  after  the  year,  then  a  note  is  nec- 
essary, otherwise  noU  Francam  t.  Foster, 
Skin.  326;  Fenton  v.  Emblers,  8  Burrows, 
1281, 1  Bl.  W.  358;  Wells  v.  Horton,  4Bing. 
40;  Smith  V.  Neale.  2  0.  B.  (N.  S-)  67. 

But  it  is  insisted  in  this  case  by  the  de- 
fendant in  error  that  wliile  the  plaintiff  could 
call  the  stock  within  the  year,  by  the  terms 
of  the  2>greement  tlie  defendant  could  not, 
and  that  upon  the  option  of  the  plaintiff  the 
agreement  might  be  performed  within  the 
year,  but  this  the  defendant  could  not  do,  and 
that  the  agreement,  so  far  as  it  was  mutual, 
was  beyond  the  year,  and  came  under  the 
statute.  The  accepted  doctrine  in  England 
upon  the  decided  cases  seems  to  be  that  the 
words  in  the  statute  "not  to  be  performed" 
mean  not  to  be  performed  "  on  either  side,  "— 
that  is,  that  an  agreement  does  not  coma 
within  the  statute,  provided  that  all  that  ia 
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to  be  done  by  one  of  the  parties  is  to  be  done 
within  a  year;  that  is,  that  on  that  side  the 
contract  is  executed.  This  was  first  hinted 
at  in  Bracegirdle  t.  Heald,  1  Barn.  &  Aid. 
722,  and  then  distinctly  ruled  in  Donellan  t, 
Keaii,  3  Barn.  &  Adol.  899;  LiTTLBajALE,  J., 
saying  as  to  the  contract  not  being  to  be  per- 
form^ within  a  year:  "We  think  that  as  the 
contract  was  entirely  executed  on  one  side 
within  a  year,  and  as  it  was  the  intention  of 
the  parties,  founded  on  a  reasonable  expecta- 
tion, that  it  should  be  so,  the  statute  of  frauds 
does  not  extend  to  such  a  case. "  In  that  case 
there  was  no  time  fixed  for  the  performance 
by  one  party,  but  he  performed  within  the 
year;  the  other  party,  by  the  terms  of  the 
agreement,  was  not  to  perform  except  at  the 
expiration  of  several  years;  he  to  pay  an 
additional'  annual  rent  for  the  remainder  of 
the  lease,  of  which  several  years  were  unex- 
pired. This  was  established  as  the  prevail- 
ing doctrine  in  England  by  the  later  case  of 
Cherry  y. Homing,  4 Exch. 631.  In  thatcase, 
which  wus  decided  at  Michaelmas  term,  1849, 
in  the  court  of  exchequer  of  pleas,  the  fore- 
going cases  came  ilnder  discussion.  Parke, 
B.,  said:  "I  am  of  opinion  that  this  rule 
ought  to  be  discturged.  Upon  the  question 
whether  this  is  an  instrument  within  the  stat- 
ute of  frauds,  [an  unsigned  deed,]  I  think 
that  Donellan  v.  Read  is  an  answer;  and  in 
my  opinion  that  case  was  rightly  decided. 
The  question  there  turned  upon  the  words 
■not  to  be  performed.'  The  court  held  that 
they  meant  not  to  be  performed  on  one  side 
or  the  other,  and  did  not  include  cases  where 
the  contract  was  entirely  executed  on  one 
side.  This  was  certainly  in  accord  with  the 
opinion  of  Lord  Tsmterden  and  Mr.  Justice 
Abbott,  in  Bracegirdle  v.  Heald.  If  Donel- 
lan V.  Read  had  been  simply  a  decision  on  a 
doubtful  point,  I  should  have  thouglit  we 
ought  to  adhere  to  it,  because  we  are  bound 
by  decided  cases  unless  they  are  manifestly 
wrong.  But  I  think  the  decision  was  right, 
and  the  observations  made  by  Mr.  Smith  are 
not  suflScient  to  make  me  think  it  was  wrong. 
Peter  t.  Compton,  which  he  relies  on,  does 
not  support  his  conclusion.  That  case  only 
shows  that,  there  being  two  answers  to  the 
statute  of  frauds,  Lord  Holt  adopted  one, 
when  the  other  would  also  have  been  com- 
plete. "  The  other  members  of  the  court  con- 
curring with  Fabke,  B. 

This  ruling  has  been  approved  and  fol- 
lowed in  many  American  cases,  though  not 
nniformly  bo.  Holbrook  v.  Armstrong,  1 
Fair.  31;  Rake  v.  Pope,  7  Ala.  161;  John- 
son V.  Watson.  1  Kelly,  848.  This  doctrine 
is  thus  stated  by  Mr.  Smith,  (Smith,  Cont. 
112 :)  "  When,  however,  all  that  is  to  be  done 
by  one  party,  as  the  consideratioa  for  what 
is  to  be  done  by  the  other,  actually  is  done 
by  the  one  within  the  year,  the  statute  does 
not  prevent  that  party  suing  the  other  for 
the  non-performance  of  his  part  of  the  con- 
tract. When  one  has  had  the  full  benefit  of 
the  contract  the  law  will  not  permit  the  other 
to  withhold  the  consideration, " — citing  num- 


erous cases,  both  English  and  American.  If, 
by  its  terms,  or  by  reasonable  construction, 
a  contract  not  in  writing  can  be  fully  per- 
formed  within  a  year,  although  it  can  be 
done  only  by  the  occurrence  of  some  improb- 
able event,  as  the  death  of  a  person  referred 
to,  it  is  not  within  the  statute:  so  if  it  can  be 
performed  on  one  side  within  the  year. 
Blanding  v.  Sargent,  33  N.  H.  239;  Wiggins 
V.  Keizer,  6  Ind.  262;  Soggins  v.  Heard,  81 
Miss.  426;  Suggertt  t.  Cason,  26  Mo.  221; 
Burney  v.  BaU,  24  6a.  505;  Sherman  y. 
Champlain  Co.,  31  Yt.  162;  Wilson,  v.  Bav. 
13  Ind.  1;  Hill  v.  Jamieson,  16  Ind.  125. 
Mr.  Bishop  says,  (Bish.  Cont.  §537:)  "The 
leading  doctrine  under  this  head  is  that  a 
writing  is  essential  or  not,  according  as  the 
completed  doing  of  the  thing  must,  by  tbe 
terms  of  agreement,  necessarily  be  postponed 
beyond  the  year,  or  may  fall  within  it. "  As 
if  the  performance  depends  on  tbe  death  of  a 
person,  or  the  coming  in  of  a  ship,  or  any 
other  contingent  event  which  may  or  not 
transpire  within  the  year,  no  writing  is  re- 
quired. Otherwise,  if  there  is  a  fixed  date 
forward  more  than  a  year.  See,  also,  Paris 
V.  Strong,  51  Ind.  339;  Withers  v.  Richard- 
son, 5  T.  B.Mon.  94.  In  the  supreme  court 
of  the  United  States,  Mr.  Justice  Millkk 
said  upon  this  subject,  (Walker  v.  Johnson, 
96  U.  S.  424:^  "In  order  to  bring  a  parol 
contract  within  the  statute,  it  must  appear 
affirmatively  that  the  contract  was  not  tO  be 
performed  within  the  year."  In  McPherson 
v.  Cox,  96  U.  &  404,  it  was  said  in  the  same 
court  that  the  statute  applies  only  to  con- 
tracts which,  by  their  terms,  are  not  to  be 
performed  with  that  time.  To  the  same  end 
are  White  v.  Hanchett,  21  Wis.  415;  Blakeney 
V.  Goode,  30  Ohio  St.  350;  Thomas  v.  Ham- 
mond, 47  Tex.  42;  Somerby  v.  Buntin,  118 
Mass.  279,  and  Jordan  v.  Miller,  75  Va.  450; 
1  Benj.  Sales,  132.  In  the  case  of  Packet 
Co.  r.  Sickles,  5  Wall.  580,  relied  on  by  the 
defendant  in  error,  the  court  held  that  the 
contract,  being  by  its  terms  extended  beyond 
a  year — to-wit,  12  years — that  it  was  with- 
in the  statute,  notwithstanding  the  provi- 
so, if  the  bond  should  last  so  long;  that  is, 
that  the  possibility  of  defeasance  within  the 
year  does  not  make  it  the  less  a  contract  to 
be  performed  beyond  the  year.  And  to  the 
same  effect  are  many  other  casee  cited. 
Birch  y.  Earl  of  Liverpool,  9  Barn.  &  C.  392; 
Dobson  y.  Espie,  2  Hurl.  &  N.  81.  This  has 
been  often  held,  and  the  reason  is  that  the 
contract,  being  one  to  be  performed  by  its 
terms  beyond  the  year,  comes  within  the 
statute,  although  it  may  be  d^eated  within 
the  year;  a  possible  defeasance  not  affecting 
the  time  when  by  its  terms  it  may  be  per- 
formed. We  are  dealing  with  the  statute 
that  provides  "any  agreement  that  is  not  to 
be  performed  within  a  year,"  not  any  agree- 
ment that  is  not  to  be  defeated  wittiin  a  year, 
and  we  think  the  distinction  is  clearly  de- 
fined in  reason  as  well  as  by  the  cases.  If 
the  agreement  may  be  performed  within  a 
year,  it  cannot  be  said  that  by  its  terms  it  is 
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not  to  b«  performed  within  a  year,  because 
it  may  by  its  terms  l>e  performed  within  that 
time ;  but  if,  by  ita  terms,  it  is  to  be  per- 
formed beyond  the  year,  it  cornea  within  the 
Statute,  and  that  it  contains  provision  for  a 
possible  defeasance  within  the  year  does  not 
make  it  thereby  capable  of  being  performed 
otherwise  than  as  provided  beyond  the  year. 
To  defeat  is  not  to  perform.  Hut  it  is  fur- 
ther argued  that  there  is  an  option  granted 
to  one  side  which  is  not  granted  to  the  other, 
and  there  is  a  want  of  mutuality.  If  this  is 
so,  then  as  to  all  cases  where  one  side  grants 
an  option  to  the  other,  which  is  not  unusual, 
thecontract  is  not  binding.  But  it  is  pressed 
further  that  without  the  option  the  contract 
is  one  to  be  performed  beyond  the  year. 
Grant  it,  and  the  reply  is  (1)  that  such  is 
not  this  contract;  (2)  that  the  provision 
which  this  consideration  excludes  is  the  pro- 
vision  which  renders  it  capable  of  tieing  per- 
formed within  the  year,  and  whicli  takes  it 
out  of  the  statute.  To  consider  the  contract 
-with  that  excluded  is  not  this  case. 

We  think  the  circuit  court  clearly  erred  in 
rejecting  the  plaintiff's  instruction  as  asked, 
and  the  judgment  will,  for  that  cause,  be  re- 
versed, and  the  case  remanded  to  the  circuit 
court,  with  directions  to  set  aside  the  ver- 
dict and  grant  a  new  trial  to  the  plaintiff, 
at  which  new  trial,  if  evidence  shall  l>e  the 
same,  and  the  same  instruction  asked  by  the 
plaintiff,  it  must  l>e  given;  and  the  instruc- 
tion given  by  the  court  at  the  first  trial  is 
erroneous,  and  must  not  be  again  given. 
Reversed. 


April 


(85  Va.  sen  

Paxti.  «.  Bavgh  et  al. 
(Supreme  Court  of  Appeal*  of  Virginia. 

4,  Itttfv./ 

Ttaxmuunn  Cohvitancbs— Possbssion— Rbois- 

TBATION. 

1.  A  provision  in  a  deed  conveying  real  estate 
and  personalty  to  a  trustee  for  the  l>enefit  of  cred- 
itors, reserving  possession  of  the  property  nntll  the 
maturity  of  certain  secured  debts,  11  months  later, 
the  grantor  talring  the  profits  to  his  own  use  dur- 
ing that  time,  when,  on  default  of  payment  of  the 
deota,  and  at  the  request  of  any  creditor,  the 
trustee  shall  sell  the  property,  is  not  of  itself  a 
proof  of  fraud ;  the  length  of  the  retention  of  pos- 
session not  being  unreasonable. 

2.  The  f  aot  that  such  a  deed  was  made  pending 
suits  against  the  grantor  by  a  creditor  who  soon 
afterwards  recovered  large  judgments,  and  whose 
debts  were  placed  in  the  least-favored  class,  does 
not  Indicate  fraud. 

8.  Nor  is  It  any  evidence  of  fraud  tlist  certain 
bonds  for  debts  one  the  grantor's  sons,  written  on 
the  day  the  deed  was  prepared,  were  antedated 
«me  month,  when  the  latter  were  unaware  of  the 
fact,  as  is  explained  by  the  trustee  in  the  deed, 
who  wrote  the  bonds. 

4.  Failure  to  list  such  debts  for  taxation  is  not 
of  itself  sufficient  evidence  of  fraud,  where  the 
other  clrcnmstanoes  tend  to  establish  their  genu- 
ineness. 

5.  The  omission  to  include  in  the  deed  an  equity 
of  redemption  In  land  the  incumbrances  on  which 
were  much  In  excess  of  Its  value  will  not  Invalidate 
It,  tliough  it  oontain  a  provision  requiring  a  cred- 
itor secured  to  release  a  part  of  his  claim,  as  such 
•n  omission  Is  no  evidence  of  fraud,  unless  It  Is  of 
snch  an  amount  of  property  as  to  Indicate  an  In- 
tention of  securing  to  the  grantor  a  substantial 
benefits 


ft.  For  a  like  reason  the  omission  of  a  small 
amount  of  personalty  exempt  by  law  from  forced 
sale  is  not  fraudulent 

7.  Snch  a  deed  may  be  admitted  to  record  by  a 
clerk  who  Is  the  trustee  therein,  and  acted  as  the 
counsel  of  the  grantor  in  its  preparation,  as  the 
act  of  admission  Is  ministerial  only. 

Appeal  from  corporation  court  of  Peters- 
burg. 

Bill  by  Peter  Paul  against  W.  W.  Baugh 
and  others,  to  cancel  a  deed  of  trust  executed 
by  said  Baugh,  conveying  certain  land  and 
personal  property  to  defendant  A.  S.  Ed- 
wards, in  trust  to  secure  various  debts  to  his 
co-defendants,  on  the  ground  that  said  deed 
was  intended  to  hinder,  delay,  and  defraud 
creditors.  Decree  dismissing  the  bill,  and 
complainant  appeals. 

Alexander  Hamilton  and  Wm.  H.  Mann, 
for  appellant.  Charles  F.  Collier,  W.  Land, 
T  0.  WatkinM,  and  Cocke  &  OiUiam,  for  ap- 
pellees. 

Lewis,  F.  This  was  a  suit  in  the  hustings 
court  of  the  city  of  Petersburg  to  set  aside  a 
certain  deed  of  trust  which  was  executed  on 
the  1st  of  July,  1885.  by  the  appellee  W.  W. 
Baugh,  conveying  certain  real  estate,  and 
the  personalty  tiiereon,  in  Surry  county,  to  A. 
S.  Edwards,  trustee,  to  secure  the  payment  of 
certain  debts  due  by  the  grantor,  and  enu- 
merated in  the  deed.  Among  these  debts 
was  one  due  to  W.  W.  Baugb,  Jr.,  a  son  of 
the  grantor,  evidenced  by  bond  dated  June 
1,  lSi5,  payable  one  year  afterdate,  for $490, 
and  a  debt  due  to  John  G.  Baugb,  another 
son  of  the  grantor,  also  evidenced  by  bond 
dated  June  1,  1885,  and  payable  one  year 
after  date,  tor  9380.  These  debts,  with 
others,  were  put  in  the  second  class.  Among 
the  creditors  of  the  grantor,  at  the  date  (S 
the  deed,  was  the  plaintiff  in  the  court  be- 
low, who  is  the  appellant  here.  This  in- 
debtedness amounted  in  the  aggregate  to 
about  the  sum  of  $4,000,  and  for  whidi  Judg- 
ments were  obtained  by  the  ap{>ellant  at  the 
July  term,  1885,  of  the  said  court,  which  l)e- 
gan  the  day  after  the  deed  was  admitted  to 
record  in  the  clerk's  office  of  the  county  court 
of  Surry  county.  The  trustee,  Edwards,  as 
the  counsel  of  the  grantor,  drew  the  deed, 
and,  as  clerk  of  the  court,  admitted  it  to  rec- 
ord. The  appellant's  debt  was  placed  in  the 
third  class.  The  provision  of  the  deed  in 
respect  to  it  is  that,  "after  paying  the  ex- 
penses of  this  trust  and  the  debts  aforesaid, 
then,  thirdly,  to  secure  to  Peter  Paul,  ot 
Bicbmond,  Virginia,  the  payment  of  the 
Slim  of  two  tliousand  dollars,  which  the  said 
W  W.  Baugh  has  agreed  to  pay  him  in  full 
compromise  of  all  ditTerences  between  them, 
which  sum  shall  l>ear  interest  from  the  date 
of  this  deed  until  paid."  The  bill  seeks  to 
avoid  the  deed  on  the  ground  of  fraud,  and 
it  makes  the  trustee,  and  the  creditors  other 
than  the  appellant,  secured  in  tliedeed  parties 
defendant.  It  charges  that  the  deed  was 
made  with  intent  to  hinder,  delay,  and  de- 
fraud the  plaintiff,  and  that  the  debts  secured 
to  the  two  sons  of  the  grantor  above  men- 
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tioned  are  fraudulent  and  void,  and  sundry 
alleged  badges  of  fraud  are  set  forth  in  the 
bill.  The  grantor,  who  was  also  made  a  de- 
fendant, answered  the  bill,  denying  the 
charges  of  fraud,  as  did  the  trustee  and  the 
rest  of  the  defendants.  The  cause  was  in 
due  time  referred  to  a  master  commissioner 
to  talce  (1)  an  account  of  nil  the  property, 
real  and  personal,  of  the  grantor  at  the  date 
of  the  deed,  and  to  ascertain  and  report  its 
fee-simple  and  annual  value;  (2)  an  account 
of  the  liens  thereon,  with  their  dignities  and 
priorities;  and  (3)  to  make  inquiry  and  re- 
port as  to  all  the  facts  connected  with  the  al- 
leged fraudulent  character  of  the  deed.  The 
commissioner,  in  execution  of  this  decree, 
examined  a  number  of  witnesses,  and  report- 
ed in  favor  of  the  validity  of  tlie  deed  and  of 
the  debts  secured  thereby.  To  this  report 
the  plaintiff  excepted.  The  exceptions,  how- 
ever, were  overruled,  and  the  deed  sustained 
in  toto  by  the  decree  complained  of. 

One  of  the  grounds  upon  which  the  deed 
of  trust  and  the  del)ts  therein  secured  to  the 
sons  of  the  grantor  were  charged  to  be  fraud- 
ulent was  that,  before  the  commencement  of 
the  actions  in  which  judgments  were  ob- 
tained by  the  appellant  Hgainst  the  grantor, 
and  pending  those  actions,  the  grantor  threat- 
ened that,  if  the  actions  were  pressed,  he 
would  take  steps  to  protect  himself,  and 
that  about  the  same  time,  in  conversations 
with  tlie  attorney  of  the  appellant,  he  stated 
what  he  said  was  about  the  amount  of  his  in- 
debtedness, but  made  no  mention  of  any  in- 
debtedness on  his  part  to  his  sons,  or  to  either 
of  them,  and  great  stress  was  laid  in  the  ar- 
gument upon  this  point.  The  mere  fact, 
however,  that  the  deed  was  made  during  the 
pendency  of  the  actions,  and  under  the  cir- 
cumstances just  mentioned,  does  not  affect 
the  validity  of  the  deed,  in  the  absence  of 
fraud,  and  we  do  not  discover  in  the  record 
any  evidence  to  sustain  the  charge  of  fraud, 
which,  to  avail  in  such  a  case,  must  always 
be  proved  with  clearness  and  certainty.  Mat- 
thews v.  Crockett,  82  Va.  394;  Hickman  v. 
Trout,  83  Va.  478,  8  S.  E.  Rep.  131.  This 
court  has  repeatedly  decided  that  the  execu- 
tion of  a  deed,  pending  a  suit  against  the 
grantor  by  a  creditor,  and  a  short  time  before 
the  time  at  which  it  was  probable  judgment 
would  be  rendered  ag^dnst  him,  does  not  of 
itself  vitiate  the  de^,  and  that  a  debtor 
in  failing  circumstances  may  make  a  valid 
assignment  for  the  benefit  of  his  creditors, 
and  may  make  preferences  as  between  thetu. 
To  make  such  preferences  is  neither  illegal 
nor  immoral,  when  not  prohibited  by  statute. 
Brooks  V.  Marbury,  11  Wheat.  78;  Skipwith 
y.  Cunningham,  8  Leigh,  271;  Slpe  v.  Ear- 
man,  26  Grat.  563;  Gordon  v.  Cannon,  18 
Grat.  387.  Besides,  even  if  there  had  been 
fraud  on  tlie  pait  of  the  grantor,  such  fraud 
conld  not  affect  the  rights  of  the  trustee,  and 
the  creditors  secured  by  the  deed,  without 
notice  of  the  fraud,  and  no  such  notice  is 
proved.  2  Lomax,  Dig.  328;  Rixey  v.  Det- 
rick,  6  8.  E.  Rep.  615,  and  cases  cited. 


The  evidence  in  the  case  not  only  fails  to 
establish  the  charge  that  the  debts  to  the  sons 
of  the  grantor  are  fictitious  and  fraudulent, 
but  it  shows  the  contrary.  Both  deny  the 
charge  in  their  answers,  and  also  in  their 
depositions,  which  were  taken.  It  seems 
that  the  bonds  by  which  their  debts  are  evi- 
denced were  .written  when  the  deed  securing 
them  was  prepared,  and  were  antedated  one 
month.  But  this  is  explained  by  the  trustee 
in  his  deposition,  who  also  wrote  the  bonds 
for  the  debtor  to  sign,  and  it  does  not  appear 
that  either  of  the  sons  were  aware  of  the  fact 
that  the  bonds  had  been  antedated.  The  debts 
were  due  more  than  a  month  before  the  date 
of  the  deed,  and  the  fact,  therefore,  that  the 
bonds  were  antedated  is  not  a  circumstando 
of  any  significance  as  tending  to  prove  fraud. 

It  is  also  true  the  debts  were  not  listed  for 
taxation,  but  that  does  not  prove  that  they 
were  fraudulent.  There  is  no  explanation 
in  thb  record  as  to  why  they  were  not  listed, 
but  the  uncontradicted  evidence  shows  that 
they  are  &ona/{de.  The  items  and  dates  of 
the  advances  from  time  to  time  made  by  the 
sons,  respectively,  to  their  father,  who  were 
doing  business  on  their  own  account,  aud  not 
residing  with  their  father,  are  given  with 
particularity;  and  the  statements  of  W.  W. 
Baugb,  Jr.,  as  a  witness,  are  in  large  meas- 
ure corroborated  by  the  witness  Barney.  We 
lay  out  of  view  the  declarations  of  the  debtor 
upon  which  the  appellant  relies,  because  they 
were  not  made  in  the  presence  of,  or  assent- 
ed to  by,  the  sons,  and  are  not  evidence 
against  them. 

Nor  can  the  objection  to  the  deed  be  sus- 
tained on  the  ground  that  it  reserves  to  the 
grantor  a  power  incompatible  with,  and  ade- 
quate to  the  defeat  of,  the  avowed  purposes  of 
the  deed.  It  provides  that  until  the  matu- 
rity of  the  aforesaid  bonds  to  the  sons  of  tlie 
grantor,  namely,  11  months  after  the  date 
of  the  deed,  the  grantor  shall  remain  in  pos- 
session of  the  property  conveyed,  and  take 
the  profits  thereof  to  his  own  use,  and  then 
sale  to  be  made  by  the  trustee,  if  requested 
by  any  creditor,  etc.  Such  a  provision  is  a 
common  one  in  deeds  of  trust  to  secure  cred- 
itors, and  does  not  of  itself  invalidate  tlie 
deed.  The  question  in  such  cases  genertilly 
is  whether  the  time  to  which  the  sale  is 
postponed  is  reasonable  or  not,  and,  if  un- 
reasonable, that  circumstance,  in  connection 
with  others,  may  be  taken  as  proof  of  fraud. 
In  Brockenbrough  v.  Brockenbrough,  31 G  rat. 
580,  it  was  said,  in  the  course  of  the  opinion 
delivered  by  Judge  Burks,  that  while  there 
may  be  provisions  in  a  mortgage  or  deed  of 
trust  of  such  a  character  as  of  themselves  to 
be  evidence  of  fraud, — such  as  a  reservation 
of  a  power  in  the  grantor  over  the  property 
conveyed  incompatible  with  the  avowed  pur- 
poses of  the  trust,  (Lang  v.  Lee,  3  R^ind., 
Va.,  410,) — ^yetthat  no  irresistible  inference  of 
a  fraudulent  intent  is  deducible,  either  from 
a  provision  postponing  a  sale  of  the  property 
for  a  reasonable  length  of  time,  and  reserv' 
iug  the  use  thereof  to  the  grantor  in  the 
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mean  time,  or  from  tho  oqxission,  as  in  the 
ptesent  case,  to  annex  a  schedule  of  the  prop- 
er^, or  from  all  these  drcumstances  com- 
bined. And  to  the  same  effect  are  numerous 
cases.  Lewis  v.  Caperton,  8  Grat.  148;  Coch- 
ran ▼.  Paris.  11  Grat.  348;  Dance  v.  Sea- 
man, Id.  778;  Sipe  v.  Barman,  26  Grat.  563; 
Young  V.  Willis,  82  Va.  291;  Keagy  v. 
Trout,  7  S.  E.  Rep.  329. 

Another  ubjecLioa  made  to  the  deed  is  that 
it  does  not  convey  all  the  property  of  the 
grantor,  and  yet  requires  of  the  appellant  a 
release  of  one-half  of  the  amount  of  his  debt, 
which  renders  the  deed,  it  is  contended,  void 
as  to  liim.  It  is  undoubtedly  well  settled 
that  a  provision  in  a  deed  securing  creditors 
which  provides  for  the  payment  of  the  debts 
on  the  terms  of  a  release  of  the  creditors  is 
not  valid,  unless  all  the  debtor's  estate  is  con- 
veyed by  the  deed.  In  other  words,  an  em- 
barrassed debtor  cannot  protect  a  part  of  his 
property  by  surrendering  anutlier  part.  But 
here  all,  or  substantially  all,  of  the  grantor's 
property  was,  in  fact,  conveyed.  It  is  true 
he  has  an  equity  of  redemption  in  certain  real 
estate,  not  conveyed,  but  the  prior  incum- 
brances on  the  property,  as  shown  by  the 
record,  far  exceed  its  value;  so  that,  if  it  bad 
been  embraced  in  the  deed,  the  security  of 
the  deed  would  not  have  been  strengthened. 
And  as  to  the  small  amount  of  personalty 
belonging  to  the  grantor,  and  not  embraced 
in  the  deed,  the  value  of  which  does  not  ex- 
ceed tiie  sum  of  $15,  as  shown  by  the  com- 
missioner's report,  that  is  secured  to  the 
grantor  by  the  exemption  laws  of  the  state. 
and  its  omission,  tber«fore,  does  not  affect 
the  validity  of  the  deed.  In  Gordon  v.  Can- 
non, supra,  it  was  said  by  the  court  that,  in 
a  case  Uke  the  present,  any  omission  of  prop- 
erty for  the  purpose  of  securing  a  substan- 
tial benefit  to  the  debtor  (except  such  prop- 
erty as  may  be  exempt  by  law  from  distress 
or  levy)  conclusively  shows  an  intention  to 
hinder  and  defraud  creditors,  bat  that  the 
omission  of  a  comparatively  small  amount^ 
where  all  is  substantially  conveyed,  does  not 
avoid  the  deed,  in  the  absence  of  a  fraudulent 
intent.  In  such  a  case  "the  deed  essentially 
complies  with  the  requirements  of  the  law." 
See,  also,  Skipwith  v.  Cunningham,  8  Leigh, 
271;  Fbippen  v.  Durham,  8  Grat  467. 

But  it  is  insisted  that,  inasmuch  aa  Ed- 
wards, the  trustee  in  the  deed,  was  the  clerk 
by  whom  the  deed  was  admitted  to  record, 
and  also  acted  as  the  counsel  of  the  grantor 
in  advising  and  preparing  it,  its  alleged 
recordation  is  void,  and  therefore  that  the 
judgments  of  tlie  appellant  are  paramount  to 
the  deed,  whether  it  be  valid  or  not.  The 
ground  of  this  contention  is  that  the  act  of 
admitting  a  deed  to  record  is  of  a  Judicial 
character,  and  hence  cannot  be  performed  by 
one  who,  as  counsel,  prepared  the  deed,  or 
who  is  a.  party  to,  or  has  any  interest  in  or 
under,  it.  And  Davis  v.  Boazley,  75  Ya. 
481.  is  cited  as  an  authority  for  this  position. 
In  that  Ciise  it  was  decided  that  a  clerk  who 
is  the  grantor  in  a  deed  cannot  take  his  own 


acknowledgment  of  it  before  himself  In  his 
oflScial  character,  because,  as  the  court  said, 
these  functions  partake  of  a  judicial  character, 
and  no  man  can  be  a  j  udge  in  his  own  cause. 
But  this  principle  is  not  applicable  here,  as 
it  is  well  settled  by  the  decisions  of  this  court 
that  admitting  a  deed  to  record  is  merely  a 
ministerial  act,  which  the  clerk  or  court  can- 
not lawfully  refuse  to  perform,  and  which 
may  be  compelled  by  a  mandamus,  Dawson 
V.  Thruston,  2  Hen.  &  M.  132;  Manns  y. 
Givens,  7  Leigh,  689;  Randolph  t.  Stalnaker, 
13  Grat.  523;  Carter  v.  Robinett,  33  Grat. 
429;  2  Minor,  Inst.  867. 

We  find  no  error  In  the  decree  of  the  hus- 
tings court,  and  the  same  is  afBrmed. 

~^~~~  (S2  Ga.  66t) 

Ansekson  tt  al..  Commissioners,  v.  Btan, 

Judge. 

(Supreme  Court  of  Oeorgta.    March  28, 18S8.) 

JuDoa  or  CocHTT  Comer— Tmaat  of  Otnos— Sai, 

ABX. 

Code  Ga.  $  87V  et  seq.,  fixes  the  term  of  ofSoe  ot 
coant7  lodges  at  four  years,  and  provides  tbat 
their  salaries  shall  be  fixed  by  the  grand  juries  at 
the  spring  term  of  each  superior  court.  Act  1878- 
79,  p.  51,  provides  that  the  salary,  when  once  fixed, 
shaJl  not  DO  altered  during  the  term  of  office.  Held, 
that  when  a  judge  was  appointed  April  80, 1884, 
his  term  expfred  and  a  new  term  began  April  80, 
1888,  and  the  grand  jury  of  the  spring  term  of  the 
superior  court,  which  commenoiad  in  May,  1888, 
had  power  to  fix  the  salary  for  the  new  tem^ 
though  the  ssune  judge  was  reappointed,  and  did 
not  receive  his  new  commission  until  after  the 
grand  jury  had  adlonmed,  and  the  law  declares 
that  the  county  judge  shall  hold  until  his  suooess- 
or  is  appointed  and  quaUfled. 

Brror  from  snperiorcoutt,  Pulaski  county; 
Kjbbeb,  Judge. 

Ryan,  the  petitioner,  was  appointed  county 
Judge  April  80, 1884.  and  his  salary  was  then 
fixed  at  $500.  He  was  reappointed  before 
the  expiration  of  his  term,  and  the  grand 
jury,  at  the  spring  term  of  court,  fixed  the 
salary  for  the  new  term  of  ofiBce,  but  peti- 
tioner did  not  receive  his  new  commission 
until  after  the  grand  Jury  had  adjourned. 
He  applied  for  mandamus  against  Anderson 
and  others,  commissioners,  to  compel  the  as- 
sessment of  a  tax  to  pay  petitioner's  salary 
at  the  former  rate,  for  the  year  beginning 
April  30, 1888.  Writ  granted,  and  defend- 
ants bring  error. 

Jordan  &  Watson,  tot  plaintiff  in  error. 
L.  C,  Ryan  and  /.  S.  Lumpkin,  for  defend- 
ants  in  error. 

SiHUONs,  J.  Under  the  foregoing  facts 
we  think  tlie  court  erred  in  making  the  man- 
damus  absol  ute.  The  law  as  to  cou  nty  courts 
in  the  several  counties  of  this  state,  as  em- 
bodied in  section  279  et  seq.  of  the  Code,  fixed 
the  terms  of  office  of  the  judges  thereof  at 
four  years.  The  original  act  provided  tbat 
their  salaries  should  be  fixed  by  the  grand 
juries  at  the  spring  term  of  each  superior 
court.  The  act  of  1878-79,  p.  51,  amended 
the  original  act,  and  provided  that  the  salary, 
when  once  fixed,  shall  not  be  increased  or 
dimiuished  during  the  term  of  the  county 
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judge.  This  amending  act  rendered  it  un- 
necessary for  the  grand  jury  at  each  separate 
term  of  the  court  to  fix  the  salary  of  the  coun- 
ty judge  during  his  term  of  office,  but  at  the 
expiration  of  that  teru)  of  office  it  became  the 
duty  of  the  grand  jury  at  the  spring  term  to 
fix  the  salary  for  the  succeeding  term  of  four 
years.  Ryan  was  appointed  and  commis- 
sioiied  on  the  30th  of  April,  1884.  Accord- 
ing to  this  act.  his  term  of  office  expired  four 
years  thereafter,  to-wit,  30th  April,  1888;  his 
salary  had  been  fixed  by  the  grand  jury  of 
1884,  at  the  sum  of  S500.  Under  the  act  of 
1878-79,  supra,  this  salary  could  not  be  in- 
creased or  diminished  during  that  term  of 
four  years.  At  or  before  the  expiration  of 
that  term  it  was  made  the  duty  of  the  gov- 
ernor, by  and  with  the  advice  and  consent  of 
the  senate,  to  appoint  a  successor  to  Ryan. 
The  governor  performed  that  duty  before  the 
expiration  of  the  term,  by  reappointing  Ryan, 
and  his  appointment  was  confirmed  by  the 
senate.  The  spring  term  of  Pulaslii  superior 
court  comment  es.  under  the  law,  in  May  of 
each  year.  When  the  grand  jury  met  at  the 
spring  term  of  the  year  1888  they  linew  that, 
under  tlie  law,  the  term  of  office  of  Ryan  bad 
expired,  and  the  new  terra  of  office  of  the 
county  judge  had  commenced,  on  the  30th  of 
April,  1888,  and  that  it  was  their  duty,  under 
the  law,  at  that  term  of  the  court  to  fix  the 
salary  of  the  new  appointee  for  the  next  four 
years.  They  proceeded  to  do  this,  and  we 
think  their  action  at  that  term  of  the  court 
was  legal  and  binding.  But  it  is  argued  by 
counsel  for  the  defendant  in  error  that  the 
new  term  of  Ryan  did  not  commence  until 
be  received  his  commission. — seven  weeks 
after  the  expiration  of  his  former  term, — 
and  that  therefore,  the  spring  term  of  Pulaski 
superior  court  having  adjourned  before  he 
received  his  commission,  the  grand  jury  of 
that  term  had  no  right  to  fix  the  salary.  We 
cannot  agree  with  the  learned  counsel  in  this 
view  of  the  case.  As  we  have  said  before, 
the  term  for  which  Ryan  had  been  appointed 
was  four  years  from  the  3Uth  of  April,  1884; 
and  the  new  term  commenced  on  tlie  30tb  of 
April,  1888.  It  is  true  that  the  law  declares 
that  the  county  judge  shall  hold  until  his 
successor  is  appointed  and  qualified,  but  it 
would  nol  do  to  hold  that  where  a  man  is  ap- 
pointed to  office,  and  reappointed  as  liis  own 
successor,  he  could  change  the  term  of  office 
prescribed  by  law  by  a  failure  to  apply  for 
the  second  commission,  and  to  qualify  there- 
under. Under  that  view  of  the  o^e.  Judge 
Ryan  could  have  refused  to  apply  for  and 
qualify  under  the  new  commission  for  three 
years  and  eleven  months,  and  could  then  ap- 
ply for  and  qualify  under  the  new  commis- 
sion, and  make  bis  term  four  years  more,  and 
draw,  for  nearly  the  whole  of  the  second  term, 
the  same  salary  originally  fixed  by  the  first 
grand  jury;  or  he  could  have  refused  to  ap- 
ply for  and  qualify  under  the  new  commis- 
sion at  all,  and  been  reappointed  by  the  gov- 
ernor at  the  expiration  of  the  second  torm. 
and  still  refused  to  apply  for  and  qualify  un- 


der the  tlilrd  commission,  and  have  drawn 
his  original  salary.  As  said  before,  the  law 
contemplates  that  the  grand  jury  shall  fix  the 
salary  once  in  every  four  years;  and.  When 
once  fixed,  it  shall  not  be  increased  during 
that  term  of  four  years.  If  there  should  be 
any  good  reason  to  reduce  the  salary  of  the 
county  judge,  under  the  view  taken  by  coun- 
sel for  the  defendant  In  error  it  could  never 
be  done  as  long  as  the  same  person  should  be 
reappointed  to  the  office,  because  he  could  re- 
fuse to  apply  for  and  receive  the  new  com- 
mission. We  think,  therefore,  that  the  t>et- 
tor  rule  is  to  hold  that  the  term  of  office  ex- 
pires every  four  years  from  the  reception  of 
the  original  commission,  and  that  it  is  the 
duty  of  the  grand  jury,  at  the  spring  torm, 
when  the  four  years  have  expired,  or,  when 
they  win  have  expired,  before  the  next  spring 
term,  to  fix  the  salary  for  the  succeeding 
term.  We  therefore  hold  that  the  judge  erred 
in  ordering  the  county  commissioners  to  as- 
sess a  tax  for  the  payment  to  Ryan  of  the 
sum  of  $500  as  bis  salary  for  the  year  begin- 
ning April  30,  1888,  and  that  he  erred  in 
holding  that'  the  grand  jury  for  the  spring 
torin,  1888,  was  not  the  proper  jury  to  fix 
the  salary  of  the  county  judge  for  the  new 
torm  commencing  April  80,  1888.  Judg- 
ment reversed. 


Rbillt  «.  Statk. 


(82  Oa.  S68) 


{Supreme  Court  of  QeorgUi.    March  25, 1889.) 
Appbaii— EviDBiroa. 

1.  Though  the  fact  that  evidence  was  objected 
to  be  stated,  yet,  If  it  be  not  stated  either  In  the 
motion  for  a  new  trial  or  in  the  bill  of  exceptions 
on  what  ground  or  grounds  the  obj  ection  was  predi- 
cated in  the  court  below,  the  supreme  court  will 
not  adjndtcate  upon  the  alleged  error  In  admitting 
the  evidence  over  the  objection. 

3.  The  evidence,  though  confiiotlng,  and  In  its 
letter  very  strong  in  behalf  of  the  accused,  war- 
ranted the  verdict,  the  case  turning  on  the  credi- 
bility of  the  witnesses. 

{Syllatms  by  the  Court) 

Error  from  superior  court,  Chatham  conn- 
ty;  Adaus,  Judge. 

W.  P.  La  Roche,  for  plaintifC  in  error. 
W'  W.  Fraser,  Sol.  Gen.,  pro  Urn.,  tor  the 
Stato. 

Bleoklet,  C.  J.    Rellly,  being  convicted 

of  the  offense  of  shooting  unlawfully  at  an- 
other, moved  for  a  new  trial  on  the  general 
grounds,  and  on  two  other  grounds,  both 
complaining  of  the  admission  of  evidence. 

1.  While  it  is  alleged  that  certain  evidence 
was  admitted  over  objection,  no  ground  of 
objection  is  specified  as  having  oeen  present- 
ed to  the  court  below.  This  omission  pre- 
cludes us  from  making  any  adjudication  up- 
on the  exclusion  of  evidence.  The  cases  np- 
on  this  subject  are  too  numerous  to  require 
citation. 

2.  Was  the  verdict  unauthorized  by  the  ev- 
idence, or  contrary  to  law?  The  evidence 
was  conflicting,  but  the  jury  must  have  cred- 
ited that  adduced  by  the  stato,  and,  if  so,  it 
was  ample  to  warrant  the  verdict.    Theevi- 
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drace  in  behalf  of  the  accused,  had  it  been 
credited,  made  out  a  most  complete  justificH- 
tion  for  the  sIiooliD(^,  but  it  all  involved  the 
theory  that  the  shooting  occurred  while  Jen- 
kins, the  man  who  was  shot,  was  advancing 
upon  lieilly  to  cut  him  with  a  Icnife  or  stab 
him  with  a  dirk,  whereas  Jenkins  testiBed 
that  he  and  Reilly  were  going  in  opposite  di- 
rections; that  the  shot  was  fired  after  they 
had  passed  each  other;  and  that  the  ball 
struck  on  the  back  of  the  jaw,  and  came  out 
in  front.  He  exhibited  the  wound  to  the 
jury,  and  that  must  have  confirmed  his  testi- 
mony, for  otherwise  neither  the  finding  of 
the  jury  nor  the  refusal  of  a  new  trial  by  the 
court  can  be  accounted  for.  On  the  position 
of  the  wound,  or  the  direction  taken  by  the 
bullet,  there  was  no  conflicting  evidence. 
Had  the  testimony  of  the  witnesses  for  the 
accused  been  true,  the  ball  should  have  passed 
from  front  to  rear,  and  not  from  rear  to 
front.  This  one  circumstance  may  have 
swayed  the  opinion  of  the  Jury  as  to  credit- 
ing and  discmiiting  witnesses,  and  may  have 
been  the  surest  guide  to  truth  which  the 
case  afforded.  While  there  is  In  the  letter  of 
the  evidence  a  strong  current  against  the 
verdict,  yet  evidence  is  of  no  force  unless  it 
ia  true,  and  the  jury  have  virtually  pro- 
nounced it  untrue.  We  cannot  say  th^ 
were  mistaken,  or  that  the  court  erred  in  not 
setting  their  verdict  aside.  Judgment  af- 
firmed. 


(a  otL.  OS) 

Clark  v.  Gordon,  Governor. 

(Supreme  Court  of  Oeorgta.    March  S6, 1889.) 
Baii<— Requibitss  or  Boss. 

1.  In  order  to  render  a  Ruretj  on  a  bail-bond,  re- 
tamable  to  tbe  city  court  of  Savannah,  liable  for 
its  breach,  it  is  not  necessary  for  the  bond  to  re- 
cite whether  the  offense  charged  against  the  prin- 
cipal is  a  misdemeanor  or  a  felony,  under  the  law 
requiring  ball-bonds  for  the  former  to  be  return- 
able to  the  city  conrt,  and  for  the  latter  to  be  re- 
tamable  to  the  superior  colu^  where  tbe  surety 
knew  when  he  signed  tbe  bond  that  both  the  in- 
dictment and  warrant  charged  a  misdemeanor,  as 
it  will  be  presumed  that  the  magistrate  taking  the 
bond  knew  the  law;  and  made  the  bond  returnable 
accordingly. 

3.  The  surety  cannot  be  relieved  from  liability 
on  the  bond  by  the  fact  that,  on  his  applying  to  the 
solicitor  general  for  instruction  as  to  how  he  should 
proceed,  the  latter  gave  him  erroneous  advice, 
which  he  followed. 

Error  from  city  court  of  Savannah;  Hab- 
DEK,  Judge. 

Jaokson  &  Whatley  and  A.  C,  Wright,  for 
plaintiff  in  error.  F.  G.  Du  Bignon,  Sol. 
Gen.,  for  defendant  In  error. 

Simmons,  J.  It  appears  from  the  record 
In  this  case  that  one  Pritchard  sued  out  a 
criminid  warrant  before  a  justice  of  the  peace 
against  Broughton,  charging  him  with  larce- 
ny from  the  person,  "in  that  be  wrongfully 
and  fraudulently  did  take,  steal,  and  carry 
away  from  the  person  of  the  deponent  838, 
thedeponent's  property."  Bronghton  was  ar- 
rested under  this  charge,  and  carried  before 
ttie  magistrate,  and  gave  a  bond  for  (500  for 


his  appearance  at  the  city  court  of  Savannah; 
Clark,  the  plaintiff  in  error,  becoming  his  se- 
curity on  the  bond.  An  indictment  was 
found  against  Broughton,  charging  him  with 
larceny  from  the  person  to  the  amount  of  four 
dollars.  When  the  case  was  called  for  trial 
in  the  city  court,  Broughton  failed  to  appear. 
A  rule  nini  was  issued,  calling  on  him  and 
his  surety  to  show  cause  why  the  bond  should 
not  be  forfeited.  Clark,  tbe  surety,  demurred 
to  the  role  upon  the  following  grounds:  "(1) 
Because  the  said  bond  imposed  no  obligation 
upon  said  Broughton  to  appear  as  therein 
stipulated,  nor  did  it  impose  any  obligation 
upon  said  Clark  to  produce  the  l>ody  of  said 
Broughton  as  therein  stipulated.  (2)  Be- 
cause  the  bond  was  conditioned  for  the  ap- 
pearance of  said  Broughton  at  said  November 
term  of  said  court  to  answer  for  the  offense 
of  larceny  from  the  person,  without  stating 
that  the  subject-matter  of  the  alleged  larceny 
from  the  person  was  under  the  value  of  S50. 
(3)  Because  the  bond  disclosed  no  obligation 
upon  said  Broughton  to  answer  or  to  appear 
for  any  offense  within  the  jurisdiction  of  said 
court,  nor  any  obligation  upon  said  Clark, 
surety,  to  produce  the  body  of  said  Broughton 
to  answer  for  any  offense  within  the  jurisdic- 
tion of  said  court.  64)  Because  the  bond 
was  conditioned  for  the  appearance  of  said 
Broughton  to  answer  for  an  alleged  offense 
of  which,  if  committed,  said  court  did  not 
have  jurisdictiun,  to-wit,  the  offense  of  lar- 
ceny from  the  person,  the  subject-matter  of 
which  exceeded  in  value  050."  This  demur- 
rer was  overruled,  and  Clark  excepted.  Clarit 
then  filed  his  answer,  in  which  be  set  up,  in 
substance,  that,  being  desirous  of  relief  from 
further  liability  on  tbe  bond,  he  applied  to 
the  solicitor  general  pro  tern,  for  instruction 
as  to  what  was  necessary  to  be  dune  by  him 
for  that  purpose.  The  solicitor  instructed 
him  to  tell  tbe  sheriff  to  arrest  Broughton, 
and,  on  being  asked  by  Clark  if  it  was  his 
duty  to  arrest  Broughton  himself,  the  so- 
licitor replied  that  it  was  not,  but  tliat  it 
was  the  sheriff's  duty.  Clark  applied  to  the 
sheriff  to  make  tbe  arrest,  but  the  sheriff  re- 
fused, saying  it  was  Clark's  duty.  At  that 
time  Broughton  was  in  Savannah,  and  could 
have  been  arrested.  Clark  then  applied  to  a 
constable  to  make  the  arrest,  but  Broughton 
hud  fied.  He  claimed  that  he  was  released 
from  the  bond,  because  the  solicitor  general 
had  misinformed  him.  This  answer  was 
stricken  by  the  court,  and  judgment  rendered 
against  Clark  for  the  amount  of  the  bond. 
Clark  excepted  thereto,  and  brought  tbe  case 
here. 

1.  Tbe  demurrer  filed  by  Clark  to  the  rule 
nUi  was  properly  overruled  by  the  court.  It 
is  not  necessary,  in  our  opinion,  when  a  mag- 
istrate takes  a  bail-bond  of  this  kind,  for  the 
bond  to  recite  whether  the  larceny  from  tbe 
person  is  a  misdemeanor  oc  a  felony.  If  it 
is  a  misdemeanor,  the  law  requires  the  mag- 
istrate to  make  it  retarnable  to  the  dty  court 
of  Savannah;  if  a  felony,  it  is  to  be  returned 
to  the  auperior  court.    Code,  §  497S.    The 
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Diagiatrate  is  presumed  to  know  the  law  un- 
der  which  he  acts,  and  to  return  the  bonds 
accordingly.  Besides,  the  fact  that  the  bond 
was  returned  to  the  city  court  implied  juris- 
diction. Under  the  facts  in  this  case,  Clarlc, 
when  he  signed  the  bond,  knew  that  the  city 
court  had  jurisdiction  of  theoCFense;  because 
the  warrant  under  which  his  principal  was 
arrested  recited  the  amount  stolen  to  be  an 
amount  onder  S50,  to- wit,  $38,  and  the  in- 
dictment alleges  that  the  amount  was  $4. 
The  warrant  and  the  indictment  both  charg- 
ing the  amount  to  be  under  $50,  the  city  court 
bad  jurisdiction  of  the  offense.  The  trial 
judge,  tlierefoi-e,  did  right  in  overruling  the 
demurrer  on  this  ground. 

2.  There  was  no  error  in  striking  the  an- 
swer of  Clark  to  the  rule.  If  the  solicitor 
general  gave  him  wrong  advice  as  to  its  being 
theduty  of  the  sheriff  to  arrest  his  principal, 
the  state  is  not  bound  by  it.  When  he  signed 
the  ball-bond  of  his  principal,  the  law  placed 
the  principal  in  his  custody,  and  he  could 
have  arrested  him  and  delivered  him  to  the 
sheriS  at  any  time,  and  it  was  his  duty  to  do 
so  if  he  wished  to  be  relieved  from  liability 
apoB  the  bond.    Judgment  affirmed. 


(30  S.  C.  2S» 

Ltles  e.  Roaoh  et  al. 

(Anvreme  Court  <tf  Smith  CmroUna.    March  7, 
1889.) 

AovBUB  FossassioN— Amunsmxht  ov  Statutb. 

1.  Where,  at  th«  time  adverse  poaseMion  of 
land  begins,  the  statute  of  limltationB  is  20  years, 
that  statute  governs  the  oaae,  notwithstanding  an 
act  passed  a  year  later  provides  (without  using 
any  retroactive  words)  that  actions  to  recover 
land  must  be  brought  within  10  years. 

2.  The  time  when  the  adverse  possession  oom- 
menoed  being  in  dispute,  the  court  erred  in  assum- 
ing that  defendant  was  not  in  adverse  possession 
before  the  enactment  of  the  new  statute  of  limita- 
tions, and  in  chartring  that,  therefore,  the  new 
statute  Kovemed.  The  question  was  one  of  tact 
for  the  JU17. 

Appeal  from  common  pleas  circuit  court, 
Bicbland  county;  Kershaw,  Judge. 

Ejectment  by  Joseph  Lyles  against  Alice 
Boacb  and  her  husband,  J.  M.  Hoach.  Ver- 
dict and  judgment  for  defendanta,  and  plain- 
tiff  appeals. 

Robert  A.  Lynch,  for  appellant.  Andrno 
Cravjford,  for  respondents. 

SniPSON,  C.  J.  In  1872  the  defendants 
took  possession  of  the  land  In  dispute,  which 
at  that  time  belonged  to  plaintifTs  father, 
and  they  have  held  possession  ever  since. 
In  1872,  at  the  time  this  possession  was  tak- 
en by  the  defendants,  the  limitation  in  ref- 
erence to  the  recovery  of  real  property  was 
as  follows:  No  action  for  such  purpose 
could  be  maintained,  unless  it  should  appear 
that  the  plaintiff,  his  ancestor,  predecessor, 
or  g^ntor,  was  seised  or  possessed  of  the 
premises  within  20  years  before  the  com- 
mencement of  such  action.  Section  101  of 
uriginnl.  Code.  And  In  section  104,  same 
Code,  it  was  provided  that  in  such  action  the 
person  establishing  a  legal  title  to  the  prem- 


ises should  be  presumed  to  have  been  in  pos- 
session thereof  witliin  the  time  required  by 
the  law,  and  the  occupation  of  such  premises 
by  any  other  person  should  be  deemed  to 
have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  such  prem- 
ises  have  been  held  and  possessed  adversely 
to  such  legal  title  for  20  years  before  the  com« 
mencementof  such  action.  Constraing  these 
sections  together,  the  meaning  must  have 
been  that,  to  defeat  the  recovery  of  the  plain- 
tiff  in  such  cases,  the  defendant  was  required 
to  prove  20  years'  adverse  possession  before 
the  commencement  of  the  action.  And  al- 
though the  plaintiff  could  not  recover  unless 
it  appearetl  that  he  or  his  ancestor,  etc.,  had 
been  in  possession  within  that  period,  yet 
proof  of  title  on  his  part  presumed  tliat; 
which  was  good  until  defendant,  althougli  he 
had  been  in  possession  for  the  20  years, 
proved  that  said  possession  was  adverse  for 
said  time.  Only  so  much  of  the  possession 
as  was  proved  to  be  adverse  could  count  as 
part  of  the  20  years  required.  In  NovemI)er, 
1878,  the  act  above  was  amended  by  reduc- 
ing the  time  to  10  years.  Instead  of  20,  with 
the  same  provision,  however,  as  to  title  in 
plaintiff  presuming  possession  within  the  10 
years,  and  the  necessity  of  the  defendant 
proving  adverse  possession  for  10  years  be- 
fore action  brought  in  order  to  overthrow 
this  presumption.  So  that,  in  brief,  the  law 
of  force  before  1873  required  the  defendant 
to  prove,  not  simply  20  years'  possession,  but 
20  years'  adverse  possession;  and  the  law 
since  187S,  and  which  is  now  of  force,  re- 
quires adverse  possession  of  10  years  only  be- 
fore action  brought.  Now,  as  we  have  stat- 
ed, the  defendants  went  into  possession  in 
1872,  while  the  old  act  was  of  force,  holding 
possession  about  a  year,  when  the  act  of  1873 
was  passed;  their  possession  continuing  un- 
til up  to  this  time.  The  plaintiff's  father 
died  in  1884,  leaving  the  plaintiff,  as  one  of 
his  heirs,  entitled  to  one-fourth  of  his  estate; 
and  the  action  below  was  brought  under  the 
above  state  of  facts  to  reoover  said  one-fourth 
of  the  land.  His  honor,  the  circuit  judge, 
held  that  the  act  of  1873  applied  to  the  case, 
and  be  charged  that,  if  defendants  had  proved 
to  tlie  satisfaction  of  the  jury  adverse  po»> 
session  for  10  years  before  the  action  was 
brought,  they  were  entitled  to  the  verdict. 
The  verdict  was  for  the  defendants.  The 
question  in  the  appeal  is,  was  his  honor  cor- 
rect in  his  ruling  above?  Or  should  be  have 
held  that  the  old  act  applied?  Plaintiff's 
father  died  in  1884,  and  defendants  having 
been  in  possession  since  1873,  and  more  than 
10  years  intervening  between  1873  and  1884, 
if  that  possession  was  adverse,  and  the  act 
of  1873  applied,  defendants  were  certainly 
entitled  to  the  verdict.  But  if  the  old  act, 
to- wit,  the  act  of  1870,  applied,  then  defend- 
ants not  having  been  in  possession,  either 
adverse  or  permissive,  for  20  years,  plaintiff 
was  entitled  to  the  verdict;  so  tliat  the  only 
question. In  the  case,  as  we  have  already 
staled,  is,  should  Uie  act  of  1870  or  the  act  of 
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1873  be  held  to  apply?  Thero  is  no  doubt 
but  that  the  act  of  1873  repealed  the  act  of 
1870,  and  that,  in  all  cases  arising  since  tlie 
act  of  1873,  only  10  years*  adverse  possession 
are  required  to  defeat  plaintiff's  recovery; 
certainly,  where  the  possession  has  been  taken 
since  the  act  and  has  been  held  adversely 
since,  for  the  10  years.  But  the  act  of  1873 
was  not  retroactive.  There  is  nothing  in  its 
terms  which  carries  it  bacic  of  its  date,  nor 
is  there  a  necessary  implication  from  the  lan- 
guage used  to  that  effect.  It  was  clearly 
prospective,  and  had  reference  entirely  to 
causes  of  action  which  might  arise  in  the 
future,  after  its  pnssHge;  as  to  which  the  old 
act  of  1870  was,  of  course,  thereby  repealed. 
Now,  such  being  the  fact,  the  true  point 
upon  which  the  question  turned,  whether 
the  act  of  1870  or  1873  applied,  was,  when 
did  the  cause  of  action  accrue?  Or,  rather, 
when  did  the  defendants  commence  to  hold 
adversely?  because  no  action  accrued  until 
adverse  holding  began.  It  is  conceded  that 
defendants  went  into  possession  before  1873, 
to-wit,  in  1872.  But  we  do  not  understand 
that  it  is  conceded  that  defendants*  posses- 
sion commenced  adversely  in  1872,  and  has 
80  continued  since.  If  so,  his  honor  was  in 
error  in  applying  the  act  of  1873  to  the  case, 
because  then  tlie  cause  of  action  would  have 
accrued  before  1873,  and  while  the  act  of 
1870  was  of  force,  in  which  event  20  years' 
possession  before  suit  brought  woald  have 
been  required. 

Now,  at  what  time  adverse  possession 
commenced,  and  when  thereby  a  cause  of  ac- 
tion accrued,  was  and  should  have  been  held 
a  question  of  fact  for  the  jury,  with  instruc- 
tions  from  the  court,  as  matter  of  law,  that 
if  they  found  that  such  adverse  possession 
began  before  the  act  of  1878,  supra,  then 
the  plaintiff  was  entitled  to  recover,  unless 
the  testimony  satisfied  them  of  20  years'  ad- 
verse possession  in  defendants  before  action 
brought;  and,  if  such  possession  began  after 
the  act  of  1873,  then  10  years  would  be  suf- 
ficient. We  think,  therefore,  that  the  charge 
of  his  honor  was  erroneous  in  assuming  that 
adverse  possession  had  commenced  since  1873, 
and  therefore  in  charging  that  10  years  would 
entitle  llie  defendants  to  the  verdict.  It  may 
be  stated  generally,  and  with  reference  to 
all  statutes  of  limitations,  both  as  to  actions 
arising  on  contracts,  and  also  upon  torts, 
trespasses,  ete.,  that  the  currency  of  the 
statute  commences  when  the  cause  of  action 
accrues,  or,  as  Judge  Evans  said  in  Bugg  v. 
Summer:  "Whenever there  is  a  plaintiff  who 
can  sue  and  a  defendant  who  can  be  sued 
the  statute  begins  to  run.  A  right  of  action 
has  accrued , "  ( 1  McMul .  383 ;)  and  the  limita- 
tion in  force  at  the  accrual  of  the  right  is  the 
limitation  which  must  govern.  This  theory 
is  sustained  In  our  recent  case  of  Kichols  v. 
Briggs,  18  S.  G.  478,  where  the  limitation  of 
force  at  the  time  the  note  fell  due  was  ap- 
plied, and  not  the  one  when  the  action  was 
brought.  And  this  was  not  because  the  sub- 
ject-matter rested  on  contract,  but  because 


the  accrual  of  a  right  of  action  set  the  stat> 
ute  in  motion;  and  this  was  the  case  wheth- 
er the  cause  of  action  was  assumpsit,  trespass, 
trover,  debt,  or  whatever  else  it  might  be. 
Respondents'  counsel  contends,  ingeniously, 
that  title  founded  upon  adverse  possession  is 
nothing  but  a  riglit  or  title  growing  out  of 
a  continnous  daily  trespass  submitt^  to  for 
the  statutory  period,  and,  if  tlie  defendants 
can  show  such  daily  continuous  trespass 
since  the  act  of  1878,  submitted  to  for  10 
years  by  the  plaintiff,  then  they  are  protect- 
ed, their  trespass  having  ripened  into  aright. 
But  it  will  be  obRerved  that  the  action  of  the 
plaintiff  is  for  the  recovery  of  the  possession 
of  the  knd,  and  the  right  of  action  for  such 
possession  accrued,  first,  when  he  was  ille- 
gally deprived  of  possession,  and,  if  that  dep« 
rivation  has  continued,  there  has  not  been 
a  second  cause  created  thereby,  but  the  first 
has  continued;  and,  the  currency  of  the  stat- 
ute being  set  in  motion  by  the  accrual  of  the 
first,  the  time  must  be  estimated  from  that  p^ 
riod,  and  according  to  the  provisions  of  the 
act  of  assembly  tlien  of  force.  We  think  it 
was  error  for  the  judge  to  hold,  as  matter 
of  law  in  this  case,  that  the  act  of  1873,  lim- 
iting adverse  possession  to  10  years,  applied 
and  should  govern.  He  should  have  ruled 
that  whether  said  act,  or  the  previous  act  of 
20  years,  applied,  depended  upon  the  ques- 
tion of  fact  whether  the  adverse  possession 
set  up  began  before  or  after  the  said  act  of 
1878,  and  this  question  he  should  have  left 
to  the  jury,  with  such  instructions  as  the 
fact  found  might  require. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 

MoItbr  and  McQowan,  JJ.,  concur. 


(80  a  C.  422) 

BuoN  V.  Gregobt  c<  al. 

(Supreme  Court  of  South  Carolina.    Haroh  38, 
1889.) 

Appiii/— Whsn  Libs— Who  kat  Afpbai.. 
1.  A  sheriff  levied  upon  certain  personalty  of  a 
debtor  in  obedience  to  a  warrant  obtained  by  the 

Slaintiff  for  the  enforcement  of  a  lien,  and  the 
ebtor,  havinf  given  the  required  bond,  regained 
possessionof  the  property.  Afterwards  D.,  clalm- 
&!?  to  have  a  lien  anterior  in  date'  to  that  of  plain- 
tiff, caused  the  sheriff  to  levy  upon  the  same  prop- 
erty, who  delivered  possession  to  D.  On  a  rule 
issued  against  the  sheriff  to  show  cause  why  be 
should  not  be  attached  for  not  satisfying  plain- 
tiff'a  lien,  it  was  adjudged  that  plaintifl  was  en- 
titled to  priority  of  payment  from  the  proceeds  of 
said  property.  Held,  ttiat  the  debtor,  who  was 
not  a  party  to  the  role  to  show  cause,  and  who  had 
not  regained  possession  of  the  property  after  it* 
delivery  to  D.,  oould  not  appeal  from  an  ordei^ 
made  without  notioe  to  him,  that  the  sheriff  should 
satisfy  the  lien  of  plaintiff  oat  of  ttie  proceeds  of 
the  property. 
8.  Neither  oould  D.  ap 


from  Bach  order  on 
the  ground  that  he  had'no  notioe  of  it,  who,  al- 
though he  had  intervened  on  the  rule  to  show 
cause,  and  raised  the  question  of  the  priority  of 
the  liens,  had  abandoned  an  appeal  from  the  de- 
cree adjudicating  such  question. 

Appeal  from  common  pleas  circuit  conit 
of  Fairfield  county;  Wallaok,  Judge. 
Proceedings  by  Mattie  L.  Elkin  atrainst 
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Bolin  Gregory  and  others,  to  enforce  an  agrl- 
cultnral  lien.  The  defendants  appeal  from 
an  order  enforcing  such  lien. 

Johnstone  <b  Cromer  and  H.  A.  Gatllard, 
for  appellants.  Obear  <£  Rion,  for  respond- 
ent. 

MoIvHR,  J.  Tbe  plaintifF,  baring  leased 
certain  lands  to  tbe  defendant  Gregory  for 
the  year  1884.  obtained  from  tbe  clerk  of  the 
court,  on  the  15th  October,  1884,  a  warrant 
to  enforce  her  lien  on  tlie  crops  grown  on 
said  lands  during  that  year,  directed  to  tbe 
sherifiF  of  the  county.  In  obedience  to  said 
warrant,  the  sheriff  "levied  upon  and  seized 
certain  crops,  in  quantity,  as  tbe  plaintiff  al- 
leges, fourteen  thousand  pounds  of  seed  cot- 
ton, more  or  less,  and  about  five  thousand 
pounds  of  seed  cotton  not  picked,  made  and 
nown  by  said  Bolin  Gregory  on  said  land." 
On  the  2l8t  October,  1884,  Gregory,  having 
given  bond  as  provided  for  by  section  2404 
of  tbe  General  Statutes,  regained  possession 
of  the  property  so  levied  upon.  After  this 
tbe  defendants  Dominick  &  Co.,  claiming  to 
have  a  lien  for  supplies  furnished  Gregory 
anterior  in  date  to  tl'iat  of  plaintiff,  obtained 
a  warrant  to  enforce  their  lien,  under  which 
the  crops  were  again  levied  upon  by  the  sher- 
iff. Thereupon  the  plaintiff  made  an  affidavit, 
which  appears  in  full  in  the  "case,"  setting 
forth  this  grounds  of  her  claim,  and  the  is- 
suing of  her  warrant,  and  the  levy  thereun- 
der by  the  sheriff,  and  stating  "that  said 
sheriff,  instead  of  applying  the  proceeds  of 
said  crop  to  the  payment  of  tbe  rent  due  this 
deponent,  delivered  said  crop  to  Messrs. 
Dominick  &,  C!o.,  whereby  the  said  sheriff 
has  failed  to  obey  the  mandates  of  said  war- 
rant." Upon  hearing  this  affidavit  a  rule 
was  granted  by  Judge  Wallace  requiring 
the  sheriff  to  show  cause  why  he  should  not 
be  attached  for  failing  to  obey  the  mandate 
of  said  warrant.  To  this  rule  the  sheriff 
made  a  return,  which  is  likewise  set  out  in 
the  case,  stating,  in  substance,  that  after 
the  crops  had  been  levied  on  under  plaintiff's 
warrant,  and  the  return  of  the  same  to  Greg- 
ory upon  his  compliance  with  the  provisions 
of  section  2404  of  the  General  Statutes,  the 
said  crops  were  also  levied  upon  under  a 
warrant  issued  at  the  instance  of  Dominick 
&  Co.,  after  the  return  of  the  same  to  Greg- 
ory. The  sheriff  does  not  state  specifically 
in  his  return  what  crops  were  levied  upon 
under  either  of  tbe  warrants,  nor  does  he 
deny  that  he  bad  levied  on,  under  plaintiff's 
warrant,  the  specific  property  designated  by 
her  in  her  affidavit,  but  simply  designates 
the  property  levied  on  as  "the  crops."  Nor 
does  it  appear  from  the  sheriff's  return,  or 
from  anything  else  that  we  can  discover  in 
the  case,  what  disposition  was  made  of  "the 
crops"  after  they  were  levied  on  under  tbe 
warrant  issued  at  the  instance  of  Dominick 
&  Co..  as  it  is  not  stated  that  Gregory  re- 
claimed them,  under  the  provisions  of  sec- 
tion 2404  of  the  General  Statutes,  after  that 
*evy.    In  the  absence,  therefore,  of  any  such 


statement,  or  any  denial  of  the  statement  to 
that  effect  in  tbe  affidavit  of  tbe  plaintiff, 
we  must  assume  that  the  sheriff  either  turned 
over  "the  crops"  levied  on  to  Dominick  & 
Co.,  or  sold  tbe  same,  and  paid  over  the  pro- 
ceeds to  those  defendants.  It  seems  that  in 
this  proceeding  by  rule  on  the  sheriff  the  de- 
fendants Dominick  &  Co.  intervened,  and 
filed  an  affidavit,  called  a  "return,"  setting 
up  their  claim  to  priority  of  lien;  and  this  is- 
sue was  heard  by  bis  honor,  Judge  Wal- 
lace, who  on  the  13th  of  May,  1885,  filed 
bis  decree,  adjudging  that  the  plaintiff  was 
entitled  to  priority  of  payment  from  the  pro- 
ceeds of  said  crops,  "and  that  she  have  leave 
to  apply  at  the  foot  of  this  decree  for  all  nec- 
essary orders  to  carry  it  into  effect. "  No- 
tice of  appeal  from  this  decree  was  duly 
given,  but  the  appeal  was  subsequently 
abandoned.  No  further  step  seems  to  have 
been  taken  until  the  15th  of  May,  1886,  when 
the  plaintiff,  without  notice  to  the  defend- 
ants or  their  attorneys,  applied  for  and  ob- 
tained from  Judge  Wallace,  at  chambers, 
in  Columbia,  an  order,  which,  after  setting 
out  substantially  the  above-mentioned  de- 
cree, required  the  sheriff  to  pay  to  the  plain- 
tiff or  her  attorneys,  "from  the  proceeds  of 
the  crops  levied  upon  by  him  under  tbe  war- 
rant obtained  by  Mattie  L.  Elkin  against 
Bolin  Gregory,  a  sum  sufficient  to  satisfy  the 
rent  due  her  by  said  iJolin  Gregory,  to- wit,  six 
thousand  pounds  of  lint  cotton,  and  the  grain 
and  long  food  claimed;  and  also  a  sum  suffi- 
cient to  pay  the  costs  and  expenses  of  tills  pro- 
ceeding, to  be  taxed  by  the  clerk  of  said  court; 
and.  in  the  event  of  the  failure  or  refusal  of 
said  sheriff  so  to  do,  that  the  said  rule  be- 
come absolute. "  Tbe  existence  of  this  order 
remained  unlinown  to  tbe  defendants  until 
the  23d  of  February,  1888,  when  notice  was 
given  to  their  attorneys  by  the  attorneys  for 
plaintiff  that  such  order  was  on  file  in  the 
record  of  this  case.  But  whether  anything 
was  done  under  said  order,  or  whether  its 
directions  were  complied  with  by  the  sheriff, 
does  not  appear. 

Upon  receipt  of  the  notice  of  the  filing  of 
the  order  the  defendants,  Bolin  Gregory  and 
Dominick  &  Co.,  at  once  gave  notice  of  ap- 
peal, upon  the  following  grounds:  (1)  Be- 
cause neither  the  defendants  nor  their  at- 
torneys had  notice  of  the  application  for  said 
order;  (2)  because  said  order  was  passed  at 
chambers,  and  these  appellants  never  con- 
sented that  the  application  therefor  should  l>e 
heard  atohambers,  (3)  because  the  order  was 
not  passed  within  the  circuit  where  this 
cause  was  pending,  by  a  judge  having  juris- 
diction ;  (4)  because  the  order  was  not  passed 
out  of  tbe  circuit  where  this  cause  was  pend- 
ing, by  a  judge  having  jurisdiction;  (5)  be- 
cause the  order  does  not  correctly  state  the 
amount  due  on  plaintiff's  lien. 

It  is  somewhat  difficult  to  understand  how 
the  appellants  have  acquired  any  status  in 
this  court  so  as  to  enable  them  to  make  any 
of  the  questions  raised  by  their  grounds  of 
appeal.    This  case  originated  in  a  rule  on  the 
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sheriff  to  show  cause  why  he  should  not  be 
Attached  for  failing  to  execute  a  warrant 
placed  in  his  hands  to  enforce  plaintiff's 
lien,  and  to  that  proceeding  Gregory  never 
became  a  party  in  the  court  below,  so  far  as 
we  can  perceive,  and  therefore  we  do  not  see 
bow  he  can,  in  this  court,  question  any  order 
of  the  circuit  court  in  such  proceeding.  He 
did  not  intervene  in  that  proceeding,  nor  did 
be  take  any  steps  to  contest  the  amount  due 
on  plaintifiTs  lien.  It  is  said,  however,  that 
he  could  not  do  so,  under  the  provisions  of 
section  2898  of  the  General  Statutes,  as  by 
that  section  it  is  provided  that  the  lienor 
may,  at  any  time  within  30  days  after  tlie 
sale  by  the  sheriff,  give  notice  to  that  officer 
that  the  amount  claimed  is  not  Justly  due, 
accompanied  with  his  afBdavit  to  that  effect, 
when  an  issue  could  be  framed  to  try  tliat 
fact.  Whether  the  sheriff  has  ever  sold  the 
crops  levied  on  or  not  does  not  appear.  If 
he  haa  not,  then,  certainly,  he  was  amenable 
to  this  rule  for  not  obeying  the  mandate  of 
the  warrant,  and  the  lienor  has  no  right  to 
interfere.  If  the  sale  has  been  made  by  the 
sheriff,  and  no  steps  have  been  taken  by 
Gregory,  under  the  provisions  of  section 
2^8  of  General  Statutes,  within  the  pre- 
scribed time,  then  it  is  equally  clear  that  he 
is  an  nnautborized  intruder,  and  cannot  be 
heard.  The  fact  that,  when  the  crops  were 
first  levied  on  by  the  sheriff,  Gregory  re- 
claimed the  property  under  the  provisions  of 
section  2404  of  General  Statutes,  cannot  make 
him  a  party  to  this  proceeding,  in  view  of 
what  subsequently  occurred;  for  the  prop- 
erty was  again  levied  on  by  the  sheriff  un- 
der the  warrant  procured  by  Domlnick  &  Co., 
and  there  is  not  only  no  evidence  that  Greg- 
ory again  reclaimed  possession  under  the  pro- 
visions of  section  2404  of  General  Statutes, 
but,  on  the  contrary,  it  is  stated  in  the  affi- 
davit of  plaintiff,  and  not  denied  either  in 
the  return  of  the  sheriff  or  in  the  affidavit  of 
Dominick  &  Co.,  that,  after  the  last  seizure, 
the  sheriff,  instead  of  applying  the  proceeds 
of  the  property  levied  upon  to  the  payment 
of  plaintiff's  lien,  "delivered  said  crops  to 
Messrs.  Dominick  &  Co."  What  would  have 
been  the  relations  of  the  parties,  and  the 
proper  proceedings  to  be  pursued,  if  Gregory 
had  retained  possession  of  the  property  lev- 
ied on,  or  had  regained  possession  after  the 
seizure  under  the  warrant  issued  to  enforce 
the  lien  of  Dominick  &  Co.,  we  need  nut  con- 
sider, as  no  such  case  is  presented  in  the  rec- 
ord. The  case  as  presented  is  simply  this: 
that  the  sheriff,  instead  of  applying  the  pro- 
ceeds of  the  property  seized  to  the  payment 
of  plaintiff's  lien,  has  applied  the  same  to  the 
lien  of  Dominick  &  Co.,  which  has  been  ad- 
judged to  be  the  junior  lien. 

Next,  as  to  the  right  of  Dominick  &  Co.  to 
be  heard  here.  When  they  intervened  in  the 
court,  below,  the  only  issue  which  they  raised 
was  aa  to  the  priority  of  the  liens,  and  when 
that  issue  was  adjudged  against  them,  and 
the  appeal  from  such  adjudication  was 
abandoned,  it  would  seem  that  their  claim 
v.9s.B.no.5 — 22 


was  finally  disposed  of,  and  their  connection 
with  the  case  terminated.  The  consequence 
of  that  adjudication  clearly  was  to  establish 
the  right  of  the  plaintiff  to  be  first  paid  out 
of  the  proceeds  of  the  property  levied  upon 
by  the  sheriff  under  the  two  warrants;  and, 
if  that  officer  failed  or  refused  to  perform  his 
duty  as  thus  ascert^ained  by  the  final  judg- 
ment of  a  competent  tribunal,  he  could,  un- 
questionably, be  required  to  do  so  under  pain 
of  attachment.  If  he  applied,  from  the  pro- 
ceeds of  the  property  levied  upon  by  him, 
more  than  was  sufficient  to  satisfy  plaintiff's 
lien,  together  with  the  costs  which  she  had 
incurr^  in  enforcing  her  rights,  the  junior 
lien  creditors,  Dominick  &  Co.,  must  look  to 
the  sheriff  for  redress,  and  certainly  have  no 
right  to  question  an  order  requiring  the  sher- 
iff to  pay  to  plaintiff  a  sum  sufficient  to  sat- 
isfy her  lien  and  costs,  which  had  been  ju- 
dicially ascertained  to  be  entitled  to  priority. 

It  will  be  observed  that  the  sheriff  in  his 
return  raises  no  question  as  to  whether  the 
property  levied  upon  was  sufficient  to  satisfy 
the  plaintiff's  lien.  He  does  not  state,  as  he 
should  have  done,  the  amount  of  money 
which  either  was  or  ought  to  have  been  in 
his  hands,  arising  from  the  sales  of  the  prop- 
erty seized  under  the  two  warrants,  and  ask 
the  instructions  of  the  court  as  to  how  be 
should  apply  such  amount,  to  which  these 
conflicting  claims  were  made.  But  he  sim- 
ply says,  after  stating  the  facts  as  totheseiz- 
ure  of  "the crops"  and  the  conflicting  claims 
made  thereto,  tliat,  "being  unable  to  deter- 
mine the  conflicting  claims  of  the  parties 
aforesaid  to  the  crops  aforesaid,  he  has  de- 
clined to  enforce  either  of  the  warrants  afore- 
said until  he  shall  have  been  further  directed 
in  the  premises."  What  disposition  was 
made  of  the  property  levied  on  under  the 
warrant  issued  to  enforce  the  lien  to  Domi- 
nick &  Co.,  when  it  does  not  appear  to  have 
been  reclaimed  by  Gregory,  the  sheriff  does 
not  state  in  his  return.  If  he  turned  it  over 
to  Dominick  &  Co.,  as  stated  in  the  affidavit 
of  plaintiff,  instead  of  selling  it,  and  holding 
the  proceeds  subject  to  the  order  of  the  court, 
as  he  should  have  done,  be  did  so  at  bis  peril, 
and  be  must  now  abide  the  consequences. 

The  sheriff,  who,  it  seems  to  us,  was  the 
only  person  entitled  to  notice  of  the  applica- 
tion for  the  order  appealed  from,  if  any  one 
was  so  entitled,  does  not  appeal,  nor  does  it 
appear  whether  he  consented  to  the  hearing 
of  the  application  at  the  time  and  place,  and 
by  the  judge  when,  where  and  by  whom  it 
was  heard ;  and,  even  If  such  notice  and  con- 
sent were  necessary,  we  would  assume,  in 
the  absence  of  any  evidence  to  the  contrary, 
that  it  was  given.  But  we  are  not  to  be  un- 
derstood as  deciding  anything  as  to  the  ne- 
cessity for  such  notice  and  consent,  inasmuch 
as  the  sheriff,  the  only  person  entitled  to 
make  tiie  question,  has  not  appealed,  and  is 
not  before  us.  The  judgment  of  this  court 
is  that  the  order  appealed  from  be  affirmed. 

Simpson,  C  J.,  and  McGowan,  J.,  concur. 
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Utst  v.  Hiott. 


(Supreme  Court  of  South  CoroMna.    March  14, 
18S9.) 

CoRBTITmOHAI.  LaW— SPBOLU.  IiKOISI^TION. 

1.  Act  S.  C.  1887,  exempting  from  the  operations 
of  the  general  stock  law  (Gen.  St.  S.  C.  H  llSl- 
IIM)  CoUeton  county,  with  a  proviso  that  the  act 
ahonld  not  aiteot  those  citizens  of  the  county  who 
had  conformed  to  the  general  stock  law,  is  unoon- 
Btltntional,  the  proriso  being  a  special  law,  apply- 
ing to  certain  persons  of  a  class,  and  repngiiant  to 
Const.  8.  C.  S  18i  art-  h  which  declares  that  no  per- 
son shall  be  subjected  in  law  to  any  restraint  in 
regard  to  his  personal  rights  not  laid  on  others 
under  like  circumstances. 

9.  Both  sections  of  the  act,  being  closely  con- 
nected and  on  the  same  subject,  must  fall  together. 

Appeal  from  common  pleas  circuit  oonrtof 
GoUeton  county;  Pkesslet,  Judge. 

Josepb  Hiott,  Sr.,  was  sued  by  W.  L.  Utsy 
for  expenses  of  seizure  of  estrays  and  dam- 
ages under  tbe  general  stock  act.  From 
Judgment  for  plaintiff,  defendant  appeals. 

W,  B.  Qruber,  for  appellant.  Murphy  di 
Farrow,  tor  respondent. 

MoGowAN,  J.  From  the  "agreed  case"  it 
appears  that  both  the  plaintiff  (respondent) 
and  the  defendant  (appellant)  reside  within 
the  territorial  limits  exempted  from  the 
operation  of  the  general  stock  law  by  act  of 
1887.  "to  exempt  certain  portions  of  Colleton 
county  from  tbe  operation  of  chapter  27.  tit. 
10,  Ckn.  St.,  in  relation  to  tbe  general  stock 
law."  19  St.  1002.  That  in  April,  1888, 
one  of  the  defendant's  cattle  wandered  upon 
tbe  cultivated  lands  of  tbe  plaintifC,  and  wiis 
seized  by  him  while  so  trespassing,  under  the 
provisions  of  tbe  general  stock  law,  and 
claim  made  for  seizure  and  damages.  There- 
upon the  defendant  went  before  a  trial  jus- 
tice, and  gave  bond  for  the  expenses  of  seiz- 
ure and  damage,  should  any  be  awarded,  and 
retook  bis  property.  Suit  was  thereupon 
instituted  by  the  plaintiff  to  recover  tbe 
expenses  of  seizure  and  damages  under  tbe 
general  stock  law.  One  of  tbe  counts  in 
tbe  complaint  also  alleged  $3  damage  at 
common  law,  and  prayed  judgment  there- 
on. It  appeared  that  the  plaintiff  cultivated 
his  crops  without  inclosure.  During  the 
summer  months  his  cattle  were  placed  in 
charge  of  persons  residing  in  other  neigh- 
borhoods, within  tbe  territorial  limits  exempt 
by  act  of  1887.  While  in  charge  of  tliese 
persons,  who  were  paid  for  their  trouble,  the 
cattle  roamed  at  large,  and  were  sometimes 
impounded  by  persons  upon  whose  lands  they 
trespassed,  and  tbe  pl^ntiff  paid  the  costs 
and  damages.  In  the  fall,  plaintiff  took  his 
cattle  home,  and  allowed  them  to  graze  in  his 
fields.  Later,  when  the  crops  of  the  neigh- 
borhood were  harvested,  tbe  cattle  were  per- 
mitted to  roam  at  large.  One  or  two  per- 
•ons  residing  in  the  neighborhood  objected 
to  this,  and  impounded  plaintiff's  cattle,  and 
be  paid  the  costs  and  damages.  Nearly  all 
his  neighbors  allowed  their  stock  to  pasture 
■t  large  during  the  winter  months.  The 
pnctice  of  the  plaintiff  here  described  em- 
mced  that  period  of  time  intervening  be- 


tween the  general  stock  law  (1882)  and  tlie 
act  of  1887.  Under  thesecireurastances,  tbe 
trial  justice  gave  judgment  in  favor  of  the 
defendant,  and  dismissed  tbe  complaint,  up- 
on the  ground  that  the  plaintiff,  not  having 
"conformed  to  the  general  stock  law,"  could 
not  claim  the  benefit  of  the  proviso  to  the 
exempting  act,  (1887,)  which  declares  tlwt 
"those  owning  real  estate  in  C!olleton  county, 
who  have  conformed  to  the  general  stock 
law,  shall  not  in'uny  way  be  alTected  by  the 
operations  of  this  act."  Aj'peal  was  taken 
to  the  court  of  common  pleas,  and  Judge 
Fkesslgt,  holding  that  the  practice  of  the 
plHintiff  as  to  the  management  of  his  cattle 
was  "a  substantial  conformity  to  the  general 
stock  law,"  reversed  the  judgment  of  the 
trial  justice,  and  gave  tbe  plaintiff  judgment 
for  ^,  and  costs.  He  also  held  that  Uie  act 
of  1887,  "to  exempt  certain  portions  of  Col- 
leton county  from  tbe  general  stock  law," 
(19  St.  1002,)  operates  "unequally  upon  the 
persons  within  ite  territorial  limits  and  the 
same  business,  and  is  therefore  unconstitu- 
tional and  void. "  From  this  order  and  judg- 
ment the  defendant  appeals  to  this  court  ip- 
on  the  following  exceptions:  "(1)  For  that 
bis  honor  erred  in  holding  that  the  respond- 
ent [plaintiff]  had  proved  a  conformance  to 
the  general  stock  law.  (2)  For  that  his  hon- 
or erred  in  holding  that  the  act  of  1887  [<  To 
exempt  certain  portions  of  Colleton  county 
from  tbe  operation  of  the  general  stock  law '] 
was  in  violation  of  article  1,  §  12,  of  the  con- 
stitution of  South  Carolina,  and  therefore 
unconstitutional  and  void.  <S)  For  that  bis 
honor  erred  in  refusing  to  ncud  that  if  tbe 
proviso  of  said  act  of  1887  was  unconstitu- 
tional, that  the  proviso  alone  was  unconsti- 
tutional, and  the  body  of  the  act  valid." 

Tbe  law  commonly  known  as  the  general 
stock  law,  in  order  to  secure  parties  in  culti- 
vating their  crops  without  fences,  makes  it 
unlawful  for  tbe  owners  to  allow  cattle  to 
roam  at  large.  The  plaintiff  lives  in  a  part  of 
Colleton  county  which  has  been  exempted  by 
act  of  the  legislature  from  the  operations  of 
the  stock  law,  and  yet  the  seizure  of  the  de- 
fendant's cattle,  and  his  action  for  tbe  ex- 
penses of  seizure  and  damages,  are  founded 
on  tbe  provisions  of  tbe  general  stock  law. 
At  first  view  this  would  seem  inconsistent, 
but  it  arises  in  this  way:  Upon  tbe  passage 
of  the  general  stock  law,  (1882,)  which  pro- 
hibited cattle  from  roaming  at  large,  it  seems 
that  some  persons  in  Colleton  county  con- 
formed to  it  by  removing  their  fences  and  in- 
closing their  cattle,  while  others  did  not 
do  so.  Afterwards,  (1887,)  the  legislature 
passed  a  law  exempting  a  certain  portion  of 
Colleton  county  from  the  operation  of  tht 
stock  law,  and,  in  order  to  protect  those  with- 
in that  territory  who  had  "conformed"  to 
the  general  law  of  1882,  a  proviso  was  in- 
serted in  the  exempting  act  as  follows: 
"Provided,  those  owning  real  estate  in  Col- 
leton county,  who  have  conformed  to  the 
general  stock  law,  shall  nc^  in  any  way  be 
affected  by  this  act;"  that  is  to  say,  tbe  slock 
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law  was  not  repealed,  but  still  left  in  force 
as  to  such  persona.  The  plaintiff  rested  his 
case,  in  the  first  instance,  on  this  proviso, 
claiming  that  he  was  one  of  those  within  the 
exempted  territory  who  had  "conformed"  to 
the  stock  law,  and  therefore  was  entitled  to 
all  the  rights  and  benefits  conferred  by  that 
law.  It  was,  however,  insisted  on  the  other 
ride  that  as  matter  of  fact  he  was  not  one  of 
those  wlio  had  "conformed;"  bnt,  if  he  was, 
the  proviso  itself  was  and  is  unconstitution- 
al and  void,  as  being  repugnant  to  section 
12,  art.  1,  of  oar  constitution,  which  declares 
that  "no  person  «  »  •  shall  be  suli- 
Jected  in  law  to  any  other  restraints  or  dis- 
qualifications in  regard  to  any  personal  rights 
tban  sach  as  are  laid  upon  others  under  like 
ciicumstaDces."  and  as  also  in  conflict  with 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  whi(^,  among 
other  things,  declares  that  "no  state  *  *  « 
shall  deny  to  any  person  within  its  jurisdio- 
tion  the  equal  protection  of  the  laws. "  To 
this  it  was  replied  that,  if  the  proviso  is  void, 
that  mnst  necessarily  affect  and  avoid  the 
whole  exempting  act,  leaving  the  parties 
simply  under  tbe  prorisions  of  the  general 
stock  law. 

Is  the  oxempting  act  (1887)  unconstitu- 
tional, either  in  whole  or  in  part?  We  as- 
sume that  the  local  chal-ncter  of  the  act  does 
not  make  it  necessarily  unconstitutional. 
While  there  may  be  some  just  objections  to 
local  laws  in  general,  it  is  well  established 
that  the  authority  that  logialates  for  the  state 
at  larga  must  determine  whether  particular 
rules  shall  extend  to  the  whole  state  and  all 
its  dtizens,  or,  on  the  other  hand,  to  a  sub- 
division of  the  state  or  a  single  class  of  its 
citizens  only.  The  circumstances  of  a  par- 
ticular locality,  or  the  prevailing  sentiment 
in  that  section  of  the  state,  may  require  or 
make  acceptable  different  police  regulations 
from  those  demanded  in  another.  The  leg- 
islature may  therefore  preseribe  different 
laws  of  police  in  each  distinct  municipality, 

Srovided  the  state  constitution  does  not  for- 
id.  These  discriminations  are  made  con- 
stantly; and  tbe  fact  that  the  laws  are  of 
local  or  special  operation  only  is  not  sup- 
poeed  to  render  them  obnoxious  in  prin- 
ciple. If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  those 
cases  is  that  they  b6  general  In  their  applica- 
tion to  tbe  class  or  locality  to  which  they  ap- 
ply, and  they  are  then  public  in  character, 
and  of  their  propriety  and  policy  the  legisla- 
ture must  judge.  And,  as  Mr.  Justice  Mo- 
IVKB  said  in  tbe  case  of  State  v.  Berlin,  21 
8.  C.  296:  "The  whole  matter  is  well 
summed  up  in  a  note  on  the  same  page  of 
Cooley,  Const.  Lim.  390,  in  the  following 
words:  'To  make  a  statute  a  public  law  of 
general  obligation,  it  is  not  necessary  that  it 
riiould  be  equally  applicable  to  hU  parts  of  the 
state.  All  that  is  required  is  that  it  shall  ap- 
ply eqiially  to  all  persons  within  the  terri- 
torial limits  described  la  tbe  act.'"  See 
State  v.  Hayne,  4S.  0.  410;  State  v.  Colum- 


bia, 6  S.  C.  Ij  Kaminitsky  v  Railroad  Co., 
25  S.  C.  53.  Tbe  legislature,  then,  having 
the  right  to  pass  laws  which  affect  only  cer- 
tain localities  and  classes,  the  question  arises 
here  whether  it  was  within  its  constitutional 
power  not  only  to  make  an  exemption  from 
the  operation  of  the  general  stock  law  in  a 
particular  locality,  rather  vaguely  deflnfd,  in 
pai-t,  at  least,  by  an  "imaginary  line;"  but 
to  go  further,  and  make  an  exception  of  cer- 
tain  individuals  within  that  exemption,  aim- 
ply  on  the  ground  that  they  had  "conformed" 
to  a  previous  general  law  upon  tbe  subject. 
So  far  as  appears  in  tbe  case,  all  the  persons 
living  within  the  exempted  territory  be- 
longed to  the  class  of  farmers,  cultivating 
the  soil  and  raising  stock  as  a  business,  and 
in  their  calling  were  in  no  way  limited  to 
any  particular  mode  of  conducting  their  op- 
erations, except  that  they  should  not  violate 
the  law.  Some,  however,  did  not  conform 
to  the  law,  and  that  course  put  their  farms 
into  condition  in  some  respects  different 
from  that  of  those  who  did  "conform"  to  it 
and  removed  their  fences.  Did  such  differ- 
ence in  tbe  condition  of  the  farms  in  the  ex- 
empted territory  divide  the  owners  iiito  two 
classes  so  separate  and  distinct  as  to  author- 
ize the  legislature  to  make  rules  and  regula- 
tions as  to  one  classentirely  different  from 
those  applicable  to  the  other?  We  cannot 
think  so.  All  the  persons  interested  were 
not  only  living  in  the  exempted  territory, 
but  were  distinctively  farmers,  tbe  difference 
in  the  condition  of  their  respective  farms 
claimed  to  exist  being  only  that  produced  by 
the  conduct  of  those  who  did  not  "conform" 
to  the  law,  and  which,  we  cannot  think,  was 
sufficient  to  place  them  in  such  distinct 
"classes"  as  to  justify  class  legislation  in 
favor  either  of  those  who  "conformed"  or  of 
those  who  did  not  conform  to  the  general 
stock  law.  As  we  understand  it,  previous 
conduct  does  not  authorize  partiality  in  the 
law.  An  act  excepting  from  its  operation 
all  good  men  would  surely  be  in  conflict  with 
the  absolute  equality  required  by  the  consti- 
tution. "A  statute  would  not  be  constitu- 
tional which  *  *  *  should  select  partic- 
ular individuals  from  a  class  or  locality,  aud 
subject  them  to  peculiar  rules,  or  impose 
upon  them  special  obligations  or  burdens, 
from  which  others  in  the  same  locality  or 
class  are  exempt.  *  *  *  Every  one  has 
a  right  to  demand  that  he  be  governed  by 
general  rules,  and  a  special  statute,  which, 
without  his  consent,  shigles  his  case  out  as 
one  to  be  regulated  by  a  different  law  from 
that  which  is  applied  in  all  similar  cases, 
would  not  be  legitimate  legislation,  but 
would  be  such  an  arbitrary  mandate  as  is  not 
within  the  province  of  free  governments. 
Those  who  make  the  laws  <  are  to  govern  by 
promulgated,  established  laws,  not  to  be 
varied  in  particular  cases,  but  to  have  one 
rule  for  rich  and  poor,  for  the  favorite  at 
court  and  tbe  countryman  at  plow.'  Tliis 
is  a  maxim  in  oonstitutional  law,  and  by  it 
we  may  teat  tbe  authority  a^d  binding  force 
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of  legislative  enactments."  Cooley,  Const, 
lim.  §8  483,  484,  and  notes. 

The  line  seems  to  be  drawn  at  "classes," 
and  some  of  the  cases,  (Missouri,)  with  the 
force  of  antithesis,  put  it  thus-  "A  statate 
which  relates  to  persons  or  things  as  a  class 
is  a  general  law,  while  a  statute  which  re- 
lates to  particular  persons  or  things  of  a  class 
is  special."  Now,  simply  as  an  illustration, 
we  suppose  that  there  is  no  doubt  that  the 
first  proviso  of  the  act  under  consideration 
(1887)  would  fall  under  this  prohibition  as 
to  persons  "of  a  class,"  for  it  expi'essly  and 
in  terms  excepts  from  the  exemption  enacted 
the  lands  of  certain  persons  by  name,  viz., 
James  L.  Gantt,  the  estate  of  W.  M.  Brods- 
ford,  and  of  Theodore  D.  Jervey,  and  we 
think  the  same  principle  must  apply  to  the 
second  proviso,  which  excepts  those  owning 
real  estate  in  Colleton  county  who  have  con- 
formed to  the  general  stock  law. 

We  entirely  understand  and  appreciate  the 
object  which  was  in  contemplation  when  tlie 
legislature  inserted  the  proviso  in  question. 
The  intention  manifestly  was,  while  making 
the  exemption,  to  protect  those  within  the  ex- 
empted territory,  who,  as  law-abiding  citi- 
zens, had  "conformed"  to  the  gener^  law 
upon  the  subject.  But,  without  regard  to  the 
laudable  purpose,  we  do  not  think  that  the 
legislature  could  except  from  the  exemption 
certain  farmers,  while  declining  to  exempt 
others  living  in  the  same  territory.  Accord- 
ing to  our  view,  the  proviso  makes  a  distinc- 
tion between  citizens  who  were  all  farmers, 
living  in  the  same  territory,  and  under  like 
circumstanufS,  which  is  in  conflict  with  the 
fundamental  law,  and  we  are  therefore  con- 
strained to  hold  that  it  is  unconstitutional 
and  void.  But  we  think  that,  as  a  necessaiy 
consequence,  makes  the  whole  act  of  1887 
void.  It  is  true  that  a  part  of  an  act  may  he 
declared  unconstitutional,  and  the  other  por- 
tions remain  unaffected;  but  that  must  al- 
ways depend  upon  the  nature  of  the  connec- 
tion between  tlie  bad  part  and  the  other  parts 
of  the  act.  "Where,  therefore,  a-  part  of  a 
statute  is  unconstitutional,  that  fact  does  not 
autboiize  the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  con- 
nected in  subject-matter,  depending  on  each 
other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumeid  the  leg- 
islature would  have  passed  the  one  without 
the  other;  •  *  •  and  if  they  are  so  mut- 
ually connected  with,  and  dependent  on, 
each  other  as  conditions,  considerations,  or 
compensations  for  each  other  as  to  warrant 
the  belief  that  the  legislature  intended  them 
as  a  whole,  and,  if  all  could  not  be  carried  in- 
to effect,  the  legislature  would  not  pass  the 
residue  independently,  then,  if  some  parts 
are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connect- 
ed, must  fall  with  them.  It  has  accordingly 
been  held  *  *  *  where  a  statute  annexed 
to  the  city  of  Racion  certain  lands,  •  »  * 
but  contained  an  express  provision  that  the 


lands  so  annexed  should  be  taxed  at  a  differ- 
ent and  less  rate  tlian  other  lauds  in  tlie  city, 
the  latter  provision  being  held  unconstitu- 
tional, it  was  also  held  that  the  whole  statute 
must  fail,  inasmuch  as  such  provision  was 
clearly  intended  as  a  compensation  for  tlie 
annexation."  Cooley,  Const.  Lim.  212,  215, 
217,  and  notes.  In  this  case  the  two  sections 
of.  the  act  are  upon  the  same  subject,  and  es- 
sentially connected.  Indeed,  the  proviso  was 
only  made  necessary  by  the  exempting  pro- 
vision. The  legislature  evidently  intended 
that  the  act  should  take  effect  as  a  whole, 
and  we  are  not  authorized  to  presume  that 
they  would  have  passed  the  one  without  the 
other, — the  exemption  without  the  exception. 
We  think  it  would  defeat  the  intention  of  the 
law-makers  to  erase  the  proviso  and  leave  the 
exempting  clause,  "  within  the  particular  ter- 
ritory," without  exception  or  qualification. 
It  is  not  the  proviso  alone  that  is  objectiona- 
ble, for,  in  itself,  it  is  but  thereaflirmation  of 
the  stock  law  as  to  certain  persons;  but  the 
difflculty  springs  from  its  connection  with  the 
exempting  clause.  It  is  the  two  together 
which  make  the  inequality  under  the  law. 
Besides,  the  inequality  is  intensified  here 
because  of  the  peculiar  character  of  the  stock 
law,  which  confers  rights  and  imposes  obli- 
gations so  reciprocal  in  their  nature  that  the 
benefits  supposed  to  be  afforded  by  it  cannot 
be  enjoyed  or  practically  enforced,  unless  its 
operations  are  made  general  in  the  same  com- 
munity. One  man  may  nominally  have  the 
right  to  cultivate  his  crops  without  fences, 
but  assuredly  that  right  would  be  worse  than 
useless  to  him  unless  his  neighlKirs  were  re- 
quired to  keep  their  stock  from  trespassing. 
This  seems  to  be  one  of  those  cases  where 
there  cannot  be  a  perfect  individual  right, 
but,  in  order  to  t>e  l>eneflcial,  it  must  be  gen- 
eral. The  circuit  judge  well  expressed  it 
when  he  said  that  "  under  such  circumstan- 
ces I  cannot  perceive  that  the  act  can  possi- 
bly be  made  to  operate  equally  on  persons  i  n 
the  same  business  within  the  exempt  terri- 
tory. It  is  worse  than  shadow  without  sub- 
stance. The  supposed  exemption  to  per- 
sons within  the  territory  along  the  boundary 
lines  actually  double  their  burdens.  The  ef- 
fect is  to  compel  them  to  pay  the  penalty  if 
their  stock  shall  wander  across  the  boundary 
line,  and  also  to  fence  their  cultivated  fields 
as  a  protection  against  stock  witliin  the  ex- 
empt territory,  but  further  inward  from  said 
boundary.  And  this  same  result  follows  all 
over  the  exempt  territory,  wherever  there 
be  any  one  who,  under  said  proviso,  has  the 
benefit  of  the  general  stock  law,"  etc. 

With  a  strong  consciousness  of  the  falli- 
bility of  human  judgment,  we  hesitate  to  de- 
clare an  act  of  the  legislature — a  co-ordinate 
department  of  the  government — unconstitu- 
tional and  void,  and  never  do  so,  except 
in  the  conscientious  discharge  of  what  is 
deemed  to  l)e  official  duty.  The  view  we  tiave 
taken  of  the  case  renders  it  unneceissary  to 
consider  the  other  questions  raised.  The  act 
of  1887,  being  unconstitutional,  the  parties 
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staod  upon  their  rights  under  the  general 
stock  law  of  1882.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit 
eonrt  be  affirmed. 

Sdifson.C.  J.,  and  MoIver,  J.,  concur. 

(30  S.  C.  «9) 

CoPELAND  V.  Todd. 

(Supreme  Court  oj  SmiXk  CoroUno.    Haroh  88, 
1889.) 

BZXOmOBS  AND  ADlaNIBTKJLTOIU — CoifPI.ATm. 

1.  Whether,  in  1877,  the  probate  court  had  juria- 
dlction  to  reader  judgment  in  favor  of  a  creditor 
for  hia  pro  ralUi,  part  of  a  claim  filed  against  the 
estate  of  a  decedent,  whioh  ia  allowed,  is  immate- 
rial to  the  suifloiencT  of  a  complaint  based  upon 
such  a  judgment,  when  it  is  alleged  that  the 
amoont  of  the  judgment  was  ascertained  to  be 
in  the  executor's  hands  in  a  settlement  of  his  ao- 
counts,  made  before  said  court,  and  that  he  haa 
reciwnixed,  by  sabseqaent  payments  thereon,  the 
vallaity  of  the  judgment;  as,  by  the  admission  of 
assets  In  his  settlement,  he  became  liable  person- 
ally to  the  creditor,  and  by  tiie  payments,  and  his 
acquiescence  in  the  judgment,  Ms  personal  repre- 
sentative is  estopped  to  deny  his  liability  as  against 
the  creditor's  executor. 

2.  After  the  lapse  of  time  within  which  an  exe- 
cution could  issue  upon  the  judgment  mentioned, 
without  any  being  issued,  an  aouon  of  debt  can  be 
maintained  thereon. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  W.  H.  Wallace,  Judge. 

Action  by  Cteorge  P.  Copeland,  executor, 
etc.,  of  W.  K.  Young,  deceased,  against  Mary 
C  Todd,  executrix,  etc.,  of  R.  P.  Todd,  de- 
ceased, to  recover  the  amount  of  a  judgment 
rendered  by  the  probate  court  in  favor  of 
{daintiflfs  testator  against  said  B.  P.  Todd, 
as  executor,  etc.,  of  Hastings  Dial,  Jr.,  de- 
ceased. Judgment  for  plaintiff,  and  defend- 
ant appeals. 

W.  U.  MarUn,  for  appellant.  Holmes  & 
Simpson  and  M.  L.  CwpelanA,  tot  respond- 
ent. 

McIVER,  J.  The  only  question  raised  by 
this  appeal  being  whether  Judge  Wallace 
erred  in  overruling  a  demurrer  based  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  it 
will  be  necessary  to  state  substantially  the 
allegations  of  the  complaint.  These  allega- 
tions are  as  follows:  That  the  plaintiff  is 
the  duly-qualified  executor  of  the  will  of  W. 
R.  Yoiing:  that  the  defendant  is  the  duly- 
qualified  executrix  of  B.  P.  Todd,  who  died 
•on  the  15th  of  August,  1886;  that  the  said 
B.  P.  Todd  was  the  duly-qualified  executor  of 
Hastings  Dial,  Jr. ;  that  upon  the  settlement 
of  the  estate  of  said  Dial,  made  by  his  execu- 
tor, Todd,  in  the  court  of  probate,  it  was  as- 
certained that  the  assets  of  that  estate  in  the 
bands  of  the  executor  were  Insufficient  to  pay 
the  debts  in  full;  that  among  the  claims  es- 
tablished on  that  settlement  was  the  claim  of 
the  plaintill;  that  the  judge  of  probate,  on 
the  1st  of  August,  1877,  rendered  his  decree, 
adjudging  that  said  B.  P.  Todd,  as  executor 
-U  aforesaid,  pay  to  the  plaintiff  the  pro  rata 
•of  his  claim,  then  amounting  to  $1,221.25; 


that  under  said  decree  B.  I  Todd  made  to 
plaintiff  two  payments  on  his  claim,  the 
amounts  and  dates  thereof  being  stated,  the 
last  of  which  was  made  on  the  14th  of  June, 
1882;  and  the  plaintiff  demanded  judgment 
against  the  defendant  for  the  said  sum  of 
$1,221.25,  with  interest  thereon  from  the  1st 
of  August,  1877,  after  deducting  the  pay- 
ments stated  In  the  complaint.  The  appel- 
lant, in  his  argument  to  support  his  detnnr- 
rer,  takes  two  alternative  positions:  (1)  That 
the  court  of  probtite  had  no  jurisdicraon  to 
render  a  judgment  on  the  unpaid  note  of  a 
creditor,  and  hence,  as  the  action  is  t>a8ed 
upon  the  alleged  judgment  of  the  court  of 
probate,  the  facts  stated  constitute  no  cause 
of  action;  (2)  that,  if  the  court  of  probate 
had  the  power  to  render  such  a  judgment, 
the  plaintiff's  remedy  was  to  enforce  such 
judgment  by  execution,  and  henoe  no  action 
could  be  maintained  on  the  judgment. 

Whether  the  court  of  probate  had  the  pow- 
er, prior  to  the  passage  of  the  act  of  Decem- 
ber 20,  1878,  (16  St.  710,)  substantially  in- 
corporated in  tne  Code  as  sections  67  and  69, 
to  renders  judgment  which  could  be  enforced 
by  execution,  may  admit  of  some  doubt.  The 
act  of  1872,  (15  St  23.)  which  was  passed  for 
the  avowed  purpose  of  removing  the  doubts 
then  admitted  to  exist,  does  not  seem  to  have 
been  couched  in  language  calculated  to  make 
the  matter  clear;  for  it  is  there  declared  that 
the  judge  of  probate  may  issna  executions 
"  when  that  is  the  necessary  and  proper  pro- 
cess to  carry  into  effect  any  order,  sentence, 
or  decree  of  such  court," — the  extent  and 
meaning  of  which  is  far  from  plain.  The  act 
of  1878,  above  referred  to,  could  not  be  ap- 
plied to  this  case,  where  the  alleged  judgment 
was  rendered  on  Ist  of  August,  1877,  with- 
out giving  it  a  retroactive  effect,  for  which 
there  is  no  warrant  in  the  language  of  the 
act.  Indeed,  this  act  is  not  only  subsequent 
to  the  transaction  now  under  consideration, 
but  it  would  have  been  impossible  for  the 
plaintiff  to  liave  availed  himself  of  its  pro- 
visions, as  the  time  limited  therefor  (one 
year)  had  expired  before  the  passage  of  that 
act,  and  the  judge  of  probate  is  expressly 
prohibited  from  issuing  an  execution,  unless 
the  provisions  respecting  enrollment  of  the 
decree  have  been  complied  with.  But  under 
the  view  which  we  shall  take  uf  this  case  we 
do  not  deem  it  necessary  to  determine  the 
question  just  considered.  It  seems  to  us  that 
the  more  correct  view  to  take  of  the  case  is 
that  it  is  an  action  to  enforce  an  admitted 
liability  by  defendant's  testator  to  the  plain- 
tiff, and  in  that  view  the  allegations  of  the 
complaint  are  clearly  sufficient  to  constitute 
a  cause  of  action.  By  the  settlement  made 
by  Mr.  Todd  of  the  estate  of  his  testator. 
Dial,  he  admitted  that  he  had  in  his  hands 
the  sum  stated,  applicable  to  the  plaintiff's 
claim,  and  this  made  him  personally  liable  to 
pay  the  same  to  the  plaintiff.  But  he  not 
only  admitted  such  liability  by  acquiescing  in 
the  decree  of  the  judge  of  probate,  but  he  re- 
newed such  admissions  by  his  subsequent 
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payments  thereon,  and  neither  he  nor  bis  ez- 
eoatrix  can  now  dispute  such  liability. 
Buchanan  t.  Buchanan,  4  Strob.  63. 

As  to  the  second  proposition  upon  which 
the  appeal  is  based,  we  do  not  think  it  can  be 
sustained  when  applied  to  this  case.  As- 
suming, for  the  present,  that  the  judge  of 
probate  had  the  power  to  enfoice  the  decree 
rendered  by  him  on  the  1st  August,  1877.  by 
execution,  yet,  as  no  execution  appears  ever 
to  have  been  issued,  and  more  than  10  years 
had  elapsed  after  the  rendition  of  the  decree 
before  this  action  was  commenced,  (21st  De- 
cember, 1887.)  it  is  quite  clear  that  before  the 
plaintiff  could  obtain  any  execution,  even 
within  the  three  years  allowed  by  the  act  of 
1873,  (the  law  then  in  force,)  he  would  have 
had  to  institute  some  proceeding  to  revive 
the  judgment,  which,  it  would  seem  from 
the  terms  of  the  latter  part  of  section  14  of 
the  act  of  1873,  (15  St.  499.)  could  only  be 
instituted  in  the  court  of  common  pleas. 
But,  be  that  as  it  may,  whatever  doubts  may 
have  been  entertained  as  to  the  right  of  a 
judgment  creditor  to  bring  an  action  of  debt 
on  his  judgment  as  long  as  he  bad  an  enforce- 
able execution,  there  was  no  doubt  that  he 
could  bring  such  an  action  when  he  had  no 
such  execution.  Norwood  t.  Manning,  2 
Nott  &  McC.  895;  Pinckney  t.  Singleton,  2 
BiU,  (S.  0.)  343;  Lee  v.  Giles.  1  Bailey.  449; 
Yandiver  v.  Hammet,  4  Bich.  Law,  509; 
Shooter  v.  McDufBe,  6  Eich.  Law,  61.  The 
judgment  ct  this  court  is  that  the  judgment 
of  Ute  circuit  court  be  aflSrmed. 

SuiFSON,  C.  J.riaul  McOowAN,  J.,  concur. 


(30  S.  C.  391) 

Habddi  e.  TBimoBB. 

(fiupnme  Comt  oj  SorOh  CaroHnck    Mandi  19, 
188W 

ITbdst— JmosmonoH. 

1.  Under  act  &  &  U88,  (18  St.  88,)  wUob  pro- 
TldM  that  any  person  "who  shall  reoatve  aS  inter- 
Mt  any  greater  amount  tiian  is  herein  provided 
tor  shall,  in  addition  to  the  forfeiture  heraln  pro- 
Tided  for,  forfeit  also  double  the  sum  so  leoeived, 
to  be  ooUeoted  by  a  separate  aotion, "  the  amount 
the  borrower  is  entitlM  to  recover  is  donble  the 
amount  of  the  excess  only,  and  not  donble  the 
whole  amount  of  Interest  paid. 

i.  1%e  case  on  appeal  stated  that  by  aot  S.  C. 
1888,  (19  St.  664.)  the  court  of  common  pleas  for  the 
ooonty  in  which  the  case  was  heard  was  required 
to  be  neld  on  a  certain  day,  "but,  the  business  of 
the  oonrt  of  general  sessions  not  having  been 
finished  by  that  day,  the  court  of  conunon  pleas, 
as  appears  by  its  Journal,  was  not  opened,  unless 
by  operation  of  law, "  until  two  days  later,  when 
this  cause  was  heard.  Held,  that  an  objection 
to  the  oourf  s  jnrisdiotion  oould  not  be  sustained. 
It  appearing  by  the  case  that  the  judge,  attended 
by  the  oonrt  ofnoers,  was  at  the  appointed  place  at 
the  appointed  time,  it  would  be  assumed  that  the 
court  was  properly  opened ;  and  the  failure  of  the 
records  to  so  show  does  not  negative  the  fact,  as 
there  is  no  statute  requiring  an  entry  to  be  made, 
and,  besides,  the  failure  of  the  clerk  to  make  the 
entry  would  not  oust  the  court  of  jurisdiction. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Wallace,  Ju<^e. 

Action  by  William  Hardin  against  F.  M. 
Trimmier.  to  recover  double  the  amount  of 


interest  paid  because  of  nsnry.  From  an 
order  granting  a  nonsuit  plaintiff  appealed, 
and  on  appeal  the  order  was  reversed.  3  S. 
E.  Bep.  46.  From  a  verdict  and  judgment 
for  plaintiff  for  double  the  whole  amount  of 
interest  paid  defendant  appeals. 

Qarlynle  di  Hydrtok,  for  appellant.  Thom- 
son, Nioholla  d  Moore,  for  respondent. 

McIyeb.  J.  Two  questions  are  raised  by 
this  appeal, — one  of  jurisdiction,  the  other 
as  to  the  proper  construction  of  the  second 
section  of  the  act  of  1882,  (13  St.  85.)  The 
facts  out  of  which  the  question  of  jurisdic- 
tion arises  are  as  follows:  By  the  act  of  1886 
(19  St.  654)  |ihe  court  of  common  pleas  for 
the  county  of  Spartanburg,  in  which  this 
case  arose  and  was  tried,  is  required  to  be 
held  on  the  Wednesday  following  the  third 
Monday  in  March,  which  in  the  year  1888 
fell  on  the  2 1st  day  of  that  month;  "but,  the 
business  of  the  court  of  general  sessions  not 
having  been  finished  by  that  day,  the  court 
of  common  pleas,  as  appears  by  its  journals, 
was  not  opened,  unless  by  operation  of  law, 
until  the  23d  day  of  March,"  on  which  day 
the  trial  of  this  case  commenced,  and  was 
concluded  on  the  24th  day  of  March,  1888. 
It  is  stated  in  the  case  that  "the  defendant 
made  no  objection  at  the  trial  to  che  legality 
or  jurisdiction  of  the  court,  nor  was  the  mat- 
ter in  any  way  brought  to  the  attention  of 
the  circuit  judge."  He  therefore  made  no 
ruling  on  the  question  of  jurisdiction,  now 
made  for  the  first  time.  If,  therefore,  this 
were  a  question  other  than  that  of  jurisdic- 
tion, we  could  not.  under  the  well-settled 
rule,  consider  it.  But,  as  it  ia  a  question  of 
jurisdiction,  we  are  bound  to  consider  it,  aa 
a  question  of  that  character  may  be  raised  at 
any  time.  State  v.  Fenny,  19  S.  G.  218; 
BeU  V.  Flndd.  28  S.  (}.  SIS,  5  S.  E.  Rep.  810. 
The  case  of  Vai-ney  v.  Vosch,  3  Hill.  (S.  C.) 
237,  cited  by  respondent's  counsel  to  sustain 
the  position  that  this  question  catinot  be 
considered  because  not  raised  in  the  court 
below,  was  a  case  in  reference  to  the  jurisdic- 
tion of  a  magistrate,  an  inferior  court,  and 
is  not.  therefore,  applicable.  The  position 
taken  by  appellant  in  reference  to  this  ques- 
tion rests  upon  the  assumption  that  the  court 
of  common  pleas  was  not  opened  at  the  time 
prescribed  by  law,  and  therefore  it  oould  not 
take  Jurisdiction  of  any  cause  pending  in  that 
court;  and  counsel  cites,  in  support  of  his 
position,  the  cases  of  Ex  parte  De  Hay,  8  S. 
C.  567,  and  Ex  parte  Lilly.  7  S.  G.  372. 
These  cases  do  support  the  view  that  "if  the 
individuals.,  who  happen  to  be  officers  of  the 
court,  meet  at  a  time  when  the  court  is  not 
required  or  allowed  to  sit,  and  organize  them- 
selves as  the  court,  with  the  usual  machinery 
and  ceremony  attending  it,  their  acts  would 
be  without  legal  force."  If,  therefore,  it 
bad  been  made  to  appear  that  the  court  which 
undertook  to  try  this  case  liad  assembled  "at 
a  time  when  the  court  is  not  required  or  al- 
lowed to  sit,"  and  had  proceeded  to  render 
the  judgment  appealed  from,  then  the  cases 
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olted  wonM  sastaiu  the  position  that  sach 
Judgment  should  be  set  aside  for  lack  of  ju- 
risdiction. But  it  does  not  seem  to  us  that 
this  has  been  made  to  appear.  It  does  ap> 
pear  from  the  quotation  made  from  the  case 
at)OTe  that,  on  the  day  fixed  by  law  for  the 
opening  of  the  court  of  common  pleas  for 
Spartanburg  county,  the  judge  of  that  circuit 
was  at  the  place  appointed  for  that  purpase, 
attended  by  the  proper  officers,  and  it  must 
be  assumed  that  the  jndge  did  his  duty,  and 
opened  the  court  at  the  time  prescribeid  by 
law.  The  fact,  wliiob  also  appears  from  the 
quotation  just  referred  to,  that  the  judge  did 
not  immediately  proceed  to  the  dispatch  of 
the  business  of  the  court  of  common  pleas, 
but  proceeded  first  to  complete  the  business 
of  the  court  of  sessions,  just  as  the  law,  pres- 
ently to  be  cited,  provides  that  he  should  do, 
does  not  negative  the  idea  that  the  court  of 
common  pleas  was  opened  at  the  proper  time. 
Nor  is  it  negatived  by  the  fact  that  there  Is 
nothing  on  the  Journals  to  show  that  the 
court  of  common  pleas  was  opened  at  the 
time  appointed  for  that  purpose;  for  certain- 
ly the  failure  of  the  clerk  to  perform  his  duty 
voald  not  oust  the  Jurisdiction  of  the  court. 
Besides,  we  are  not  aware  of  any  statute 
which  prescribes  any  particular  formula  for 
opening  a  court,  or  any  special  entry  thereof. 
It  it  true  that  in  Miller's  Ck)mplliition  (page 
237)  a  form  to  be  used  by  the  crier  in  open- 
ing the  court  is  laid  down,  but  that  is  a  mere 
matter  of  custom  and  convenience,  and  sure- 
ly the  failure  to  observe  the  form  there  laid 
down  would  not  invalidate  the  jurisdiction 
of  the  court.  The  statute  having  prescribed 
a  paiticular  day  for  holding  the  court  of  com- 
mon pleas,  and  there  being  no  law,  so  far  as 
we  are  informed,  requiring  any  particular 
ceremony  to  be  ot^erved  in  opening  the 
court,  whenever  it  appears,  as  it  does  in  this 
case,  that  on  the  day  appointed  the  judge, 
attended  by  the  proper  officials,  was  present 
at  the  place  designated,  the  court  must  then 
be  regarded  as  opened  by  operation  of  law, 
even  though  the  judge  may  not  then,  owing 
to  the  nntinlshed  business  of  the  court  of 
sessions,  t>e  able  to  proceed  immediately  with 
the  pusiness  of  the  court  of  common  pleas. 
It  seems  to  as,  also,  that  the  legislature,  by 
sections  27  and  27a  of  the  Code,  have  pro- 
vided for  the  contingency  which  arose  in  this 
case,  and  that  Judge  Wallace,  in  pursuing 
the  coarse  which  he  did,  was  following  the 
law  as  there  laid  down. 

It  is  contended,  however,  that,  if  the  legis- 
lation just  referred  to  be  so  construed  as  to 
allow  the  presiding  judge  to  (^n  the  court 
of  eommon  pleas  either  before  or  after  the 
day  appointed  by  the  statute  for  that  purpose, 
it  conflicts  with  section  16,  art.  4,  of  the  con- 
stltntlon,  which  provides  that  "the  court  of 
common  pleas  shall  sit  at  such  stated  times 
and  places  as  may  be  appointed  by  law."  In 
the  first  place,  we  do  not  rest  our  conclusion 
only  on  the  provisions  of  those  sections  of 
the  Code  above  cited,  but  we  rest  it  mainly 
on  the  ground  that,  under  tlie  circumstances 


as  stated  in  this  case,  the  court  of  common 
pleas  must  be  regarded  as  having  been  opened 
by  operation  of  law  on  the  day  appointed  by 
law,  even  though  the  presiding  }udge  did  not 
then  immediately  proceed  with  the  business 
of  that  court.  It  was  upon  that  view  that 
this  court  proceeded  in  the  case  of  McKeller 
V.  Parker,  7  S.  E.  Rep.  296.  We  may  add, 
however,  with  a  view  to  avoid  misconcep- 
tion, that  we  do  not  think  the  sections  of  the 
Code  atx>ve  referred  to  conflict  with  the  con- 
stitution. The  requirement  that  the  court 
of  common  pleas  shall  sit  at  stated  times  does 
not  necessarily  imply  that  the  specific  or  pre- 
cise day  shall  be  named  in  the  act;  for,  if 
that  were  so,  it  would  l>e  difilcult  to  vindicate 
legislation  providing  for  the  ordering  of  extra 
courts  by  the  chief  justice  or  by  a  circuit 
judge.  The  word  "stated"  should  not  be 
given  sach  a  limited  signification  as  that 
contended  for.  When  the  legislature  dele- 
gates to  the  chief  justice  or  to  a  circuit  judge 
the  power  to  order  a  court  to  be  holden,  the 
day  designated  for  that  purpose  in  such  or- 
der is  just  as  much  a  "stated"  time  as  if  it 
had  been  designated  by  statute.  It  seems 
to  us,  therefore,  that  there  was  no  lack  of 
jurisdiction  in  the  court  which  rendered  the 
judgment  appealed  ftom. 

The  only  other  question  raised  is  as  to  the 
proper  construction  of  the  second  section  of 
the  act  of  1882,  (18  St.  36,)  which  reads  as 
follows:  "That  any  person  or  corporation, 
who  shall  receive  as  interest  any  greater 
amount  than  is  herein  provided  for,  shall,  in 
addition  to  the  forfeiture  herein  provided  for, 
forfeit  also  douMe  the  sum  so  received,  to  be 
collected  by  a  separate  action,'  or  allowed  as 
a  counter-claim  to  any  action  brought  to  re- 
cover the  principal  sum. "  The  question  is 
whether  the  amount  which  the  borrower  is 
authorized  to  recover  from  the  lendw,  under 
the  provisions  of  this  section,  is  doable  the 
whole  amount  of  interest  paid,  or  onlydoatde 
the  amount  of  the  excess  thereof  over  the 
amount  allowed  by  law.  We  think  that  it 
is  the  latter.  In  the  absence  of  any  written 
agreement  providing  for  a  greater  rate,  not 
exceeding  10  per  cent.,  the  legal  rate  of  in- 
terest, as  prescril)ed  by  the  first  section  of  the 
act  above  referred  to,  is  7  per  cent.  As 
there  is  no  such  written  agreement  in  the 
contract  now  under  consideration,  the  legal 
rate  of  interest  on  the  note  could  only  l>e  7 
per  cent.,  and  any  interest  charged  for  or  re- 
ceived in  excess  of  that  amount  would  be 
usurious.  And  when,  in  the  second  section, 
the  act  declared  that  any  person,  "who  shall 
receive  as  interest  any  greater  amount  than 
is  herein  provided  for,  [which,  as  we  have 
seen,  is  7  percent.,]  shall"  forfeit  double  the 
amount  "so  receive],"  it  seems  to  us  clear 
that  the  meaning  is  that  if  the  lender,  on 
such  a  contract  as  this,  receives  an  amoant 
greater  than  7  percent,  be  shall  forfeit  double 
the  sum  received  in  excess  of  7  per  cent.  The 
thing  forbidden  is  to  receive  hiterest  in  ex- 
cess of  7  per  cent.,  and,  when  the  act  declares 
a  forfeiture  of  double  the  amount  so  received. 
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it  mnst  mean  doable  the  amoant  of  each  ex> 
cess,  and  not  doable  the  whole  amount  of  in- 
terest received.  The  act  does  not  make  it 
onlawful  to  receive  interest  upon  such  a  con- 
tract  up  to  7  per  cent.,  but  the  illegality  con- 
sists in  receiving  a  greater  amount  than  the? 
per  cent.,  for  th»t  is  the  plain  meaning  of  the 
language,  "any  greater  amount  than  to  here* 
in  provided  for;"  and  when  it  proceeds  to  fix 
the  penalty  for  sach  illegal  act,  by  saying 
tliat  he  shall  forfeit  double  the  sum  so  re- 
ceived, the  manifest  meaning  Is  "doable  the 
snm  illegally  received. "  It  will  be  observed 
that  while  in  the  first  section  of  the  act  it  is 
made  onlawful  to  charge  a  greater  rate  of  in- 
terest than  7  per  cent.,  unless  by  an  express 
agreement  in  writing  a  greater  rate,  not  ex- 
ceeding 10  per  cent.,  is  provided  for,  under 
the  penalty  of  forfeiting  all  interest  and 
costs,  the  second  section  of  the  act  deals  only 
with  the  receipt  of  a  greater  rate  of  interest 
than  is  provided  for  by  the  act.  and  provides, 
in  addition  to  the  forfeiture  mentioned  in 
the  first  section,  an  additional  forfeiture  of 
double  the  sum  illegally  received.  We  do  not 
find  anything  in  the  second  section  of  the  act 
which  imposes  any  penalty  upon  the  lender 
for  receiving  interest  at  thernte  of  7  percent. 
upon  such  a  contract  as  this  is,  but  the  penal- 
ty is  for  receiving  a  greater  amount  than 
such  a  rate  would  yield,  and  the  penalty  is 
doable  the  amount  in  excess  of  that  which 
he  might  receive  without  incurring  the  penal- 
ty imposed  by  the  second  section  of  the  act 
For  example,  if  the  lender  here  had  only  re- 
ceived interest  at  the  rate  of  7  per  cent.,  we 
do  not  see  bow  this  action  could  have  been 
maintained;  for  no  penalty  is  imposed  for 
such  an  act,  even  though,  under  the  circum- 
stances attending  this  transaction,  the  lender 
would  not  have  been  allowed,  under  the  pro- 
visions of  the  first  section  of  the  act,  any  in< 
terest  at  all  in  an  action  on  the  note.  Our 
view  is  supported  by  the  recent  decision  in 
the  case  of  Bank  v.  Parrott,  8  S.  £.  Rep.  199 
It  is  argued,  however,  that  the  view  here 
taken  is  in  conflict  with  what  was  said  in  the 
former  decision  in  this  case,  (27  S.  C.  110,  3 
S.  E.  Be^p.  46.)  It  will  be  observed  that 
when  this  case  was  before  this  court  on  a 
former  occasion  the  question  was  as  to  the 
right  of  the  plaintiff  to  recover  at  all,  and  not 
as  to  the  amount  which  the  plaintiff  might 
be  entitled  to  recover.  Hence  that  question 
was  not  then  either  considered  or  determined. 
This  is  frankly  conceded  by  counsel  for  re- 
spondent, but  certain  language  used  in  the 
former  opinion  is  relied  upon  as  indicating  a 
contrary  view  to  that  herein  announced. 
This  impression  arises  from  a  failure  to  ob- 
serve the  distinction,  plainly  kept  up  through- 
out the  former  opinion,  between  usurious  in- 
terest proper — that  is.  interest  in  excess  of 
the  legal  rate — and  interest  that  could  not  be 
legally  collected,  not  because  it  was  beyond 
the  legal  rate, — usurious, — but  because  the 
statute  expressly  forbids  its  collection.  Hence 
when  it  was  said  in  the  former  opinion: 
"What  was  the  original  contract?    Under 


the  law,  as  it  then  stood,  it  was  simply  a  con- 
tract for  the  repayment  of  the  sum  of  nine 
hundred  dollars,  the  sum  actually  lent.  All 
beyond  that  was  illegal  and  void, " — the  plain 
meaning  was  that  the  contract  could  only  be 
regarded  as  a  contract  to  pay  back  the  $900, 
without  interest  even  at  the  rate  of  7  per 
cent.,  not  because  such  interest  would  be 
nsurious,  but  liecause  the  statute  made  it  ille- 
gal, and  hence  the  contract  for  the  payment 
of  anything  beyond  the  sum  of  $900  "  was  ille- 
gal and  void."  Again,  the  following  lan- 
guage is  cited  to  show  that  in  the  former 
opinion  it  was  indicated  that  double  the 
whole  amount  of  the  interest  paid,  and  not 
merely  double  the  excess  over  the  legal  ratt>, 
was  recoverable  under  the  second  section  of 
the  act,  to-wit:  "The  act  complained  of  here 
is  the  receiving  of  usurious  interest,  which 
occurred  after  the  act  of  1882,  and  which  is 
the  subject  of  the  penalty  sued  for."  This 
quotation,  though  not  precisely  accurate,  cer- 
tainly does  not,  even  as  quoted,  warrant  the 
inference  drawn  from  it  by  counsel  for  re- 
spondent. The  court  there  spoke  only  of 
"  usurious"  interest,  without  undertaking  to 
define,  or  even  indicate,  whether  thHt  term 
was  intended  to  embrace  the  entire  amount 
of  the  sum  paid  as  interest,  or  only  so  much 
thereof  as  exceeded  the  legal  rate,  inasmuch 
as  the  amount  which  plaintiff  was  entitled  to 
recover  was  not  then  before  the  court.  The 
same  remark  is  applicable  to  the  remaining 
quotation  relied  upon,  viz.:  "But  if  the  bor- 
rower had  paid  usurious  interest  on  the  note, 
and,  after  such  payment,  the  lender  had 
brought  his  action  to  recover  the  amount  of 
the  note,  it  is  clear  that  the  Iwrruwer  might 
set  up  as  a  counter-claim  to  such  action  double 
the  sum  of  the  usurious  interest  so  paid,  be- 
cause the  statute  so  expressly  provides. 
*  •  •  We  see  no  reason  why  the  plaintiff 
here  (t.  e.,  if  there  had  been  an  action  brought 
by  Trimmier  on  the  note)  could  not  have  set 
up  as  a  counter-claim  a  demand  for  double 
the  sum  of  the  usurious  interest  paid  by  him. " 
It  is  very  obvious  that  the  court,  in  using  the 
language  found  in  these  quotations,  employed 
the  term  "usurious  interest"  to  indicate  the 
measure  of  the  recovery,  without  the  slight- 
est indication  as  to  whether  that  terra  should 
be  understood  as  embracing  the  entire  amount 
of  the  interest  paid,  or  only  so  much  there- 
of as  was  in  excess  of  the  lawful  rate.  In- 
deed, if  the  language  used  in  these  quota- 
tions can  be  regarded  as  indicating  anything 
as  to  the  point  now  under  consideration,  the 
employment  of  the  adjective  "usurious"  to 
qualify  the  word  "interest"  would  rather 
seem  to  indicate  that  the  court  did  not  mean 
the  entire  interest,  but  only  so  much  thereof 
as  WHS  usurious, — so  much  thereof  as  ex- 
ceeded the  legal  rate. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial,  unless 
the  plaintiff,  within  20  days  after  the  service 
of  written  notice  of  the  filing  of  this  opinion, 
shall  enter  upon  the  record  a  remittitur  for 
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80  much  of  Bald  judgment  as  it  exceeds 
double  the  amount  of  the  Interest  received  by 
defendant,  in  excess  of  interest  on  $900.  at  the 
rate  of  7  per  cent,  per  annum  from  the  date 
of  the  note  to  the  time  of  its  payment,  to-wit, 
for  the  sum  of  $150.14;  and  upon  the  entry 
of  a  remittitur  for  that  amount,  within  the 
prescribed  time,  the  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court,  as 
thus  reduced,  be  affirmed. 

SniFsoN,  C.  J.,  and  McGowam,  J.,  concur. 


<30  S.  C.  S70) 


STABK  «.  HOPSON. 


(Supreme  Court  of  South  CaroUruu    March  18, 
1889.) 

AppEiiii— DowBR— Ssisnc. 

1.  Adeoree  of  the  probate  court  dismissing  a  pe 
tition  demanding  dower,  on  the  ground  that  de- 
mandant failed  to  show  seisin  in  her  husband  dur- 
ing coverture,  was  reversed  by  the  circuit  court, 
it  holding  that  demandant  had  made  out  iprinui 
facte  case.  Held,  that  the  judgment  of  the  cir- 
eait  court  was  appealable. 

3.  On  a  petition  for  dower,  the  evidence  showed 
that  one  T.  devised  the  land  "to  the  children  of  my 
niece,  Sarah  Stark,"  but  that  no  niece  of  testator 
except  one  named  Grace  married  a  Stark.  There 
was  also  evidenoe  that  the  person  called  "Sarah 
Stark"  in  the  will  was  the  mother  of  demandant's 
hasband.  Demandant  testified  that  her  husband 
owned  the  land :  ttiat  he  was  in  possession  of  it, 
claiming  it  as  hla:  and  that  he  sold  it  to  one  B. 
On  cross-examination  she  stated  that  her  husband 
had  never  lived  on  the  land,  or  cultivated  it,  or 
built  any  house  or  fences  on  it.  The  land  in  ques- 
tion was  woodland.  Held,  sufficient  evidence  to 
make  such  a  prtma  fade  case  of  seisin  in  demand- 
ant's husband  as  would  entitle  her  to  dower. 

Appeal  from  common  pleas  circuit  court  of 
Bichland  county;  Kebshaw,  Judge. 

The  testimony  of  the  demandant,  referred 
to  in  the  opinion,  is  as  follows: 

Direct  Sxamination.  "Qtiestion.  What  Is 
your  name  and  place  of  residence?  Ansioer. 
My  name  is  Eliza  C.  Stark,  and  reside  at 
Waco,  Tex.  Q.  Are  you  the  petitioner  in 
this  proceeding?  A.  I  am.  Q.  Please  state 
whether  you  are  married,  and.  if  so,  give  the 
date  of  your  marriage  and  your  husband's 
name?  A.  I  was  married  to  Tlieodore  Starlc 
on  the  14th  day  of  April.  1835.  Q.  Is  your 
husband  still  living,  and,  if  not,  when  did 
be  die?  A.  He  is  not  living.  He  died  in 
Columbia,  S.  C,  on  the  2d  day  of  August, 
1882.  Q.  Where  did  you  reside  at  the  time 
of  your  marriage,  and  until  your  husband's 
death?  A.  I  resided  in  Columbia.  S.  C, 
from  marriage  until  my  husband's  death. 
Q,  What  was  the  name  of  your  husband's 
father?  A.  Robert  Starlc.  Q.  Was  your 
husband's  father  married  more  than  once? 
A,  He  was  married  three  times.  Q.  What 
was  the  name  of  your  husband's  mother? 
A.  Mary  S.  Hay.  Q.  Did  your  husband's 
mother  have  any  other  children  besides  your 
husband?  and.  if  so,  give  their  names.  A. 
Yes;  she  had  Martha.  Mary,  Emma,  Sally, 
Harriet,  and  Thomas.  If  there  were  any 
others,  I  never  knew  them.  Q.  Did  any  of 
your  husband's  mother's  other  children  ever 
marry?  and,  if  so,  state  whether  they  left 


children.  A.  Yes;  Sallie  Stark  married 
John  H.  Means,  lioth  she  and  her  husband 
are  dead.  They  left  one  child,  Stark  Means, 
who  is  also  dead.  Harriet  Stark  married 
Alexander  Olennie.  They  are  both  dead, 
and  left  no  children.  Thomas  Stark  mar- 
ried Caroline  Kaoul.  They  are  dead.  At 
the  time  of  iiis  death  there  were  three  chil- 
dren,  —  liobert,  Caroline,  and  Louis,  —  of 
whom  Louis  alone  Is  living,  the  others  dead. 
The  other  children  of  Bobert  Stark  and  Maiy 
S.  Stark  died  without  issue;  were  never 
married.  Q.  Did  your  husband  outlive  aJl 
of  the  other  children  of  his  mother,  or  any  of 
them,  and,  if  so,  which  ones?  A.  He  out- 
lived them  all.  Q.  Do  you  know  the  lot  of 
land  in  the  city  of  Columbia,  S.  C,  bounded 
by  Taylor,  Hardin,  Blanding,  and  Laurens 
streets,  and  containing  four  acres,  more  or 
less?  A.  Yes,  I  know  the  lot  of  land  re- 
ferred to.  Q.  Did  your  husband  own  the 
said  lot  during  the  time  you  were  married  to 
him?  A.  He  did.  Q.  Was  your  husband  in 
possession  of  said  lot  during  the  time  you 
were  married  to  him ?  A.  He  was.  Q.  Did 
your  husband  claim  to  be  the  owner  of  said 
lot  while  you  were  married  to  him?  A.  He 
did.  Q.  If  you  answer  the  thirteenth,  four- 
teenth, and  fifteenth  interrogatories,  or  either 
of  them,  in  the  affirmative,  please  state  at 
what  period  of  your  married  life  you  refer 
to.  A.  I  refer  to  the  period  shortly  after 
my  marriage,  at  which  time  my  husband 
bought  the  interest  of  the  other  heirs  In  the 
lot  up  to  the  time  he  sold  it.  I  do  not  re- 
member the  exact  time  of  bis  purchase  from 
the  other  heirs,  but  it  was  not  long  after  our 
marriage,  nor  can  I  now  state  the  date  when 
he  sold  It.  Q.  Did  your  husband  sell  the 
said  lot,  and,  if  so,  when,  and  to  whom  did  he 
sell  it?  A.  He  sold  it  to  Mr.  Black.  I  pre- 
sume the  records  will  show  the  exact  date. 
Q.  Who  was  commonly  reputed  to  be  the 
owner  of  said  lot  at  the  time  you  were  mar- 
ried, and  for  several  years  thereafter?  A. 
The  reputed  owners  of  the  lot  at  the  time  of 
my  marriage  were  my  husband,  Theodore 
Stark  and  his  three  maiden  sisters,  Emma, 
Mary,  and  Martha  Stark.  Q.  Did  you  ever 
hear  your  husband's  title  to  said  lot  dis- 
puted by  any  one?  A.  I  never  heard  the 
title  of  ray  husband  disputed  by  any  one. 
Q.  Was  his  title  to  said  lot  admitted  in  his 
family?  A.  It  was  admitted  in  the  family, 
and  there  was  never  any  question  or  dispute 
about  it.  Q.  Was  his  title  to  said  lot  ad- 
mitted by  the  other  children  of  his  mother? 
A.  My  answer  to  preceding  interrogatories 
answers  this  question.  Q.  If  you  said  your 
husband  was  the  owner  of  said  lot,  please 
state  how  he  became  the  owner.  A.  I  only 
kn»w  by  common  repute  that  this  lot  was 
willed  to  my  husband  and  others  by  their  rel- 
ative, Mr.  Taylor;  I  know  of  my  own  knowl- 
edge that  he  bought  the  interests  of  the  other 
parties.  Q.  How  did  you  get  your  information 
as  to  the  ownership  of  said  lot,  and  what  Wiis 
the  information  you  thus  received?  A.  I 
got  my  information  as  to  the  ownership  from 
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oommon  and  nndispated  statements  in  the 
fttmily  and  in  the  community  at  large,  and 
£rom  ttie  statements  of  Emma,  Mary,  and 
Martha  Stark,  that  they  had  sold  their  inter- 
ests to  my  husband;  and  these  statements 
and  his  claim  to  the  land  were  never  dis- 
puted by  any  one.  Q.  Do  yon  know  any- 
thing concerning  the  matter  in  question  that 
may  tend  to  the  benefit  and  advantage  of  the. 
petttionerf  If  yea,  declare  the  same  fnlly 
and  at  large,  as  if  yon  bad  been  particularly 
Interrogated  concerning  the  same.  A.  I 
know  of  nothing  further  to  state  about  the 
matter." 

Anineen  to  Cro$s- Tnterrogatortet.  The 
respondent,  L.  F.  Hopson,  objects  to  the 
granting  of  a  commission  herein  by  this 
court  for  the  examination  of  said  witness, 
because,  as  this  respondent  respectfully  sub- 
mits, this  court  has  not  power  to  grant  such 
commission.  But  should  bis  objection  be 
overruled,  and  the  commission  be  granted, 
then  this  respondent,  while  insisting  upon 
his  said  objection,  and  while  further  reserv- 
ing the  right  to  except  at  the  trial  of  this 
case  to  any  or  all  of  the  interrogatories  in 
chief  to  be  propounded  under  said  commis- 
sion, propounds  certain  cross-interrogatories 
as  hereinafter  stated.  This  respondent,  spe- 
cially objecting  to  the  fourteenth  direct  in- 
terrogatory, propounds  in  response  thereto 
the  following  oross-interrogatories,  which 
said  cross-interrogatory  and  the  answer 
thereto  are  to  be  read  at  the  trial  of  this  case 
only  in  the  event  that  this  respondent's  ob- 
jection to  said  direct  interrogatories  shall  be 
overruled,  and  the  said  direct  interrogatory 
and  the  answer  thereto  be  read. 

First  Crots-Interrogatory.  "Question,  It 
70U  answer  the  fourteenth  direct  interroga- 
tory in  the  affirmative,  please  state  whether 
your  Inisband  ever  lived  on  said  lot  daring 
the  time  you  w6re  married  to  him.  Answer, 
No.  There  was  no  bouse  on  the  lot  at  that 
time.  Q.  If  you  answer  the  fourteenth  di- 
rect interrogatory  in  the  affirmative,  please 
state  whether  your  husband  ever  had  a  ten- 
ant on  said  lot  during  the  time  you  were 
married  to  him.  A.  He  did  not.  Q.  If  yon 
answer  the  fourteenth  interrogatory  in  the 
affirmative,  please  state  whether  your  hus- 
band ever  cultivated  said  lot  during  the  time 
you  were  married  to  him.  A.  He  did  not. 
Q.  If  you  answer  the  fourteenth  direct  inter- 
rogatory in  the  affirmative,  please  state 
whether  your  husband  ever  inclosed  said  lot 
with  a  fence  during  the  time  you  were  mar- 
ried to  him.  A.  He  did  not.  Q.  If  you  an- 
swer the  direct  interrogatoiy  in  the  affirma- 
tive, please  state  how  much  of  each  of  your  an- 
swers to  the  foregoing  cross-interrogatories 
is  upon  your  own  knowledge,  and  bow  much 
upon  inforniation  derived  from  otliers.  A. 
Ml  of  my  own  knowledge." 

Testimony  of  Alexander  B.  Taylor,  taken 
by  consent  out  of  court  to  be  used  at  the 
trial;  all  objections  and  exceptions  reserved. 
(Sworn.)  "Question,  Did  you  know  the  fam- 
ily of  CuA,  Bobt.  Stark,— himself,  bis  wife, 


and  all  his  children  ?  Answer.  1  knew  thent 
well.  His  wife  was  my  father's  first  cousin. 
Q.  What  was  her  name?  A.  She  was  called 
Mary,  and  her  maiden  name  wiis  Hay,  or 
Hays.  I  do  not  remember  her  middle  name. 
Q.  Did  you  know  all  her  children?  A.  Yes, 
intimately,— Martha,  Theodore,  Mary,  James, 
who  died  young;  Thomas,  Emma,  Harriet, 
who  married  in  the  low  country;  and  Sally, 
who  married  Gov.  Means, — all  are  now  dead. 
This  is  the  only  cousin  of  my  father  that 
married  a  Stark,  except  Orace,  another  cousin, 
who  married  Mr.  Stark  late  in  life  and  died 
without  children.  Q.  Do  you  know  the  land 
in  dispute,  upon  which  the  Hopson  lious* 
stands,  on  East  Boundary  street,  bounded  by 
Taylor;  Hardin,  Blanding,  and  Lam  ens 
streets?  A.  I  do.  Q.  Who  did  it  belong  to 
when  yon  were  a  boy?  A.  To  my  grand- 
father, Thomas  Taylor,  who  died  about  1835; 
be  may  have  died  previous.  Q.  Bo  you  re- 
member about  what  time  this  land  in  ques- 
tion passed  out  of  the  possession  of  Col. 
Thomas  Taylor?  A.  I  cannot .  remember. 
Q.  Do  you  remember  any  special  fondness  or 
affection  existing  between  Col.  Thomas  Tay- 
lor and  bis  wife  for  Mrs.  Stark  and  her  chil- 
dren? A.  Yes;  they  were  specially  fond  of 
her  and  her  family;  they  were  constantly  in 
their  house.  Q.  You  do  not  remember  who 
owned  the  land  after  the  Taylorff?  A.  1  do 
not.  Q.  Did  your  grandfather  own  this  land 
in  ^estion  up  to  about  the  time  of  bis  death? 
A,  Ves,  I  am  pretty  sure  of  that;  I  am  al- 
most certain  of  it.  My  father,  John  Taylor, 
was  a  son  of  Col.  Thomiis  Taylor." 

Extract  from  the  will  of  Col.  Thomas  Tay- 
lor, filed  14th  December,  1833:  "I  devise 
and  bequeath  to  the  children  of  my  niece, 
Sarah  Stark,  deceased,  a  square  of  land  In 
Columbia,  bounded  north  by  Walnut  street, 
east  by  Hardin  street,  west  by  Taylor  street, 
and  south  by  Laurens  street." 

Clark  (6  Muller,  for  appellant.  A.  O. 
Moore  and  John  T.  Rhett,  for  respondent. 

MoIVBR,  J.  The  demandant  filed  her  pe- 
tition in  the  court  of  probate  for  the  county 
of  Bichland,  claiming  dower  in  a  certain  lot 
of  land  in  the  city  of  Columbia,  of  which  the 
defendant  is  In  possession.  After  hearing 
the  evidence  adduced  by  the  demandant,  the 
judge  of  probate  rendered  his  decree  dismiss- 
ing the  petition,  upon  the  ground  that  the 
demandant  had  failed  to  show  seisin  in  her 
deceased  husband  during  the  coverture. 
From  this  decree  demandant  appealed  to  the 
circuit  court,  upon  the  grounds  set  out  in  the 
"case,"  and  that  app^  was  heard  by  his 
honor  Judge  Kershaw,  who,  after  stating  that 
all  the  exceptions  were  waived  except  those 
"which  raise  the  question  whether  there  was 
sufficient  evidence  before  the  probate  court 
to  make  out  a  prima  facie  case  of  seisin  in 
demandant's  husband  during  coverture,  so  as 
to  require  respondent  to  introduce  his  evi- 
dence In  defense,  if  he  has  any,"  held  that 
the  testimony  was  sufficient  to  establish  such 
a  prima  /ociecase  as  would,  unless  rebutted. 
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entitle  the  demandant  to  dower.  He  there- 
fore rendered  judgment  reversing  the  decree 
of  the  judge  of  probate,  and  remanding  the 
case  to  the  court  of  probate,  "in  order  that 
respondent  may  introduce  his  evidence  in  de- 
fense, if  he  have  any,  and  for  such  other 
proceedings  as  may  be  proper."  From  that 
judgment  the  defendant  appeals  to  this  court, 
upon  the  grounds  set  out  in  the  record, 
which,  however,  make  the  single  question 
whether  the  circuit  jndge  erred  in  holding 
that  the  testimony  adduced  by  the  demandant 
was  sufficient  to  make  out  such  a  prima 
facie  case  of  seisin  in  the  husband  duriug 
coverture  as  would,  if  not  rebutted,  entitle 
the  demandant  to  dower. 

During  the  argument  here  an  inquiry  was 
suggested  by  one  of  the  members  of  tlie 
couit  as  to  whether  the  judgment  of  Judge 
Kershaw  was  appealable,  inasmuch  as  it  re- 
manded the  case  for  a  further  hearing  by  the 
court  of  probate,  and  this  was  argued  by 
counsel.  The  decree  of  the  judge  of  probate 
practically  amounted  to  a  nonsuit  for  want 
of  any  evidence  to  establish  one  of  the  ma- 
terial issues  in  the  case,  so  that  the  appeal 
from  the  judgment  of  Judge  Kkhshaw  re- 
versing the  decree  of  the  judge  of  probate,  in 
effect,  presents  the  question  whether  the 
judge  of  probate  erred  in  granting  tlie  non- 
suit, if  that  expression  can  be  applied  to  a 
proceeding  in  the  court  of  probate.  In  this 
view  we  cannot  say  that  the  judgment  of 
Jndge  Kershaw  is  not  appealable,  though 
we  are  inclined  to  think  that,  with  a  view  to 
avoid  multiplicity  of  appeals  and  consequent 
delay  and  expense,  the  better  practice  would 
have  been  simply  to  have  noted  an  exception 
to  the  judgment  of  Judge  Kebshaw,  which 
could  have  been  heard  on  an  appeal  after  a 
final  judgment  had  been  reached,  if  such 
judgment  had  been  adverse  to  appellant. 
That  practice  seems  to  have  been  adopted  in 
the  case  of  Stark  v.  Watson.  24  S.  C.  215, 
though  this  court  was  not  called  upon  then 
to  make  any  ruling  upon  the  subject.  That 
practice  is  recommended  by  the  fact  that  if 
upon  the  rehearing  of  the  case  by  the  court 
of  probute,  as  directed  by  Judge  Kehshaw, 
the  judgment  should  still  be  favorable  to  the 
present  appellant,  then  this  appeal  would  be 
unnecessary;  but  if,  on  the  other  hand,  it 
should  be  unfavorable,  the  question  presented 
by  this  appeal  could  still  be  considered,  as 
was  done  in  Stark  v.  Watson.  Butholding, 
as  we  do,  that  the  judgment  of  Judge  Keb- 
shaw is  appealable,  as  it,  in  effect,  presents 
the  question  whether  the  appellant  was  en- 
titled to  retain  a  judgment  of  nonsuit  prac- 
tically, we  will  proceed  to  consider  the  ques- 
tion presented  by  this  appeal. 

There  being  no  dispute  as  to  the  law  ap- 
plicable to  the  case,  the  only  question  pre- 
sented is  whether  the  circuit  judge  erred  in 
holding  that  the  testimony  adduced  by  the 
demandant  was  sufficient  to  make  such  a 
prima  facte  case  of  seisin  in  demandant's 
husband  during  the  coverture  as  would,  un- 
less rebutted,  entitle  her  to  dower.    The  tes- 


timony is  all  set  out  in  the  case,  and  is  too 
long  to  be  incorporated  here,  though  it 
should  accompany  the  report  of  the  case. 
The  demandant  was  examined  by  commis- 
sion, and,  in  answer  to  the  direct  interrog- 
atories, she  testifies  distinctly  that  her  hus- 
band owned  the  lot  of  land  out  of  which 
dower  is  claimed  during  the  coverture;  that 
he  was  in  possession  of  the  lot  during  covert- 
ure, claiming  it  as  his  own,  and  that  he  sold 
it  to  Mr.  Black.  It  alro  appears  from  the 
testimony  that  the  lot  of  land  was  devised  by 
Col.  Thomas  Taylor  "to  the  children  of  my 
niece,  Sarah  Stark,"  and,  although  it  is 
stated  in  the  testimony  that  the  maiden 
name  of  the  mother  of  demandant's  hus- 
band was  Mary  S.  Hay,  yet  we  cannot  doubt, 
from  the  testimony,  especially  tliat  of  Mr. 
Alexander  R.  Taylor,  who  says  that  none  of 
the  other  nieces  of  testator  married  a  Stark 
except  one  named  Grace,  that  the  person 
mentioned  in  the  will  as  Sarah  Stark  was  the 
mother  of  demandant's  husband.  It  is  true 
that  this  testimony  would  not  t>e  sufficient  to 
establish  a  legal  title  in  demandant's  hus- 
band, even  to  an  undivided  portion  of  the 
lot,  inasmuch  as  there  is  no  evidence  that 
the  testator  had  title,  yet  it  is  a  circumstance 
throwing  some  light  on  the  question  of  pos- 
session, for  the  demandant  also  lestiried  tliat 
her  hust)and  bought  out  the  interests  of  the 
other  children  of  bis  mother.  If  this  testi- 
mony stood  alone,  we  do  not  think  there 
could  be  a  doubt  that  the  evidence  was-suffl- 
cient  to  establish  a  prima  facie  case  of  seisin 
in  the  husband,  inferred  from  his  possession, 
which  was  distinctly  testified  to  witliout  any 
qualification.  It  is  contended,  however, 
that  this  testimony  of  demandant  as  to  her 
husband's  possession  is  deprived  of  all  force 
and  effect  by  her  answers  to  the  cross-inter- 
rogatories. On  her  cross-examination  she 
does  say  that  her  husband  never  lived  on  the 
lot,  as  it  had  no  house  on  it;  that  he  never 
bad  a  tenant  on  the  lot;  that  he  never  culti- 
vated it;  and  that  he  never  inclosed  said  lot 
with  a  fence.  This  contention  can  only  be 
sustained  by  the  assumption  tliat  the  only 
way  in  which  a  person  can  liave  such  a  pos- 
session of  a  lot  of  land  as  would  imply  seisia 
is  either  by  living  on  it.  having  tenants  on 
the  lot.  cultivating  it.  or  inclosing  It  with  a 
fence;  for  the  witness  was  not  asked  wliether 
her  husband  had  ever  exercised  any  other  act 
of  ownership  over  the  lot.  We  do  not  think 
that  such  an  assumption  Is  well  founded.  It 
is  possible  that  possession  may  be  evidenced 
by  otiier  acts  of  ownership  than  those  above 
specified.  It  seems  that  the  lot  was  wood- 
land, not  in  a  condition  for  cultivation  or  for 
a  residence,  and.  though  a  fence  might  liave 
been  erected  around  the  lot,  yet  that  was  not 
the  only  way  in  which  a  party  could  take 
possession.  Even  in  a  case  of  trespass  to  try 
titles,  where  the  evidence  of  possession  is  of 
a  much  stricter  character  tlian  in  a  case  of 
dower,  it  has  been  held  that  marking  off  a 
tract  of  land  with  a  line  of  stakes  might  l>e 
sufficient.  (Allen  v.  Johnson,  2  McMul.  495;) 
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or  using  it  for  pasture,  (Porter  v.  Kennedy, 
1  McMuI.  354;)  or  there  may  be  otlier  modes 
of  evidencing  possession.  At  all  events,  the 
positive  testimony  that  the  husband  had  pos- 
session of  the  lot  during  the  coverture, 
which  he  retained  until  be  sold  it  to  Black, 
is  not  destroyed  by  the  further  testimony 
that  such  possession  was  not  evidenced  by 
either  of  the  modes  above  speciQed.  The 
judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed,  and  the  case 
remanded  to  the  court  of  probate  for  such 
f urtlier  proceedings  as  may  be  necessary. 

SiHFSON,  C.  J.,  and  McGowAN,  J.,  con- 
cur. 


m  8.  c.  «ie) 

tSORAM  «.  LVKEHS  et  Ol. 

(Supreme  Court  of  South  Carolina.    March  28, 
1889.) 

ASSUVFSIT— DaMAOBS — AOOOUMT  STATED. 

1.  Wbere  plaintiff  made  a  contract  with  a  firm 
who  operated  a  saw-mlU  for  the  sale  of  certain 
timber  standing  on  her  land,  but  afterwards  the 
firm  was  dissolved,  and  their  assets  assigned 
to  the  defendants,  Including  the  interest  in  the 
said  contract,  the  plaintiff  oould  recover  on  an  in- 
deMtatu*  OMumpait  for  timber  taken  by  the  de- 
fendants: she  not  having  assented  to  the  assign- 
ment of  the  contract  to  defendants,  and  the  latter 
not  having  made  any  objection  in  the  pleading  to 
the  form  of  the  action. 

2.  Where  the  case  did  not  show  tiiat  the  defend- 
ants were  in  the  habit  of  making  regular  monthly 
payments  for  timber  cut,  the  fact  that  plaintiff 
signed  a  receipt  for  money  "In  full  for  timber  cut" 
from  her  land  during  a  certain  month  did  not  af- 
ford such  evidence  of  an  account  stated  as  es- 
topped the  plaintiff  from  alleging  that  defendants 
hM  not  settled  all  their  indebtedness  to  her  for 
timber,  aooming  prior  to  the  giving  of  such  re- 
ceipt. 

8.  The  coatraot  provided  tliat  in  case  jalaintiff  be- 
came dissatisfied  '"ith  the  rule  of  "mul  or  board 
measurement"  laid  down,  the  regular  "lumber- 
man's" rule  should  be  resorted  to  for  the  purpose 
of  ascertaining  Uie  quantity  of  timber  removed. 
Plaintiff  became  dissatisfied,  and  had  experts  sur- 
vey the  ground  on  which  timber  had  been  cut,  and. 
the  lumber  not  being  there,  they  applied  the  "lum- 
berman's" rule,  oaloolating  from  the  "stumps  and 
tops"  left  the  quantity  of  ttmlier  removed.  Held, 
that  evidence  of  the  results  obtained  by  such  meas- 
urement was  admissible  in  behalf  of  plaintiff  as  to 
timber  sawed  before  notice  of  dlssaUsf action,  the 
action  being  on  a  quantum  meruit,  and  the  judge 
leaving  it  to  the  jury  to  say  what  weight  such  tes- 
timony should  have. 

4.  Evidence  as  to  the  quantity  of  lumber  which 
other  timbered  tracts  produced,  and  its  value,  was 
proper. 

Appeal  from  common  pleas  circuit  oourt 
of  Clarendon  county;  Frasek,  Judge. 

Action  by  Annie  D.  Ingrain  against  Luk- 
ens  &  Keifsnyder.  Judgment  was  given  for 
plaintiff,  and  defendants  appeal. 

ifr.  RhatM  and  T.  Q.  Barker,  for  appel- 
lants. E.  W.  Moore  and  John  8.  Wilson, 
for  respondent. 

McOoWAN,  J.  In  order  to  make  the  points 
In  tills  case  intelligible  it  will  be  necessary 
to  make  a  short  statement.  On  February  18, 
1885,  the  plaintiff,  a  married  woman,  entered 
into  a  written  agreement  with  the  business 
firm  of  Trainer,  Wise  &  Co.,  who  were  oper- 
ating a  steam  saw-mill,  to  sell  them  "all  the 


marketable  heart  yellow  pine  timber  or  trees, 
growing  or  standing  upon  a  certain  tract  of 
land  containing  about  800  acres,  with  the 
right  of  way  over  and  across  it  for  seven 
years,  if  so  long  should  be  necessary  to  get 
off  the  timber,"  etc.,  at  the  price  and  in  con- 
sideration of  "one  dollar  for  every  thousand 
feet"  of  the  lumber,  which  the  trees  to  be 
cut  and  sawed  would  make,  "by  mill  or  board 
measurement;"  payments  to  be  made  "month- 
ly, "  as  the  lumber  was  turned  out  from  the 
saw-mill.  "It  was  further  agreed  that  if  the 
plaintiff  should  become  dissatisfied  with  the 
measurement  of  tlie  lumber  that  we  shall  re- 
sort to  the  regular  •  lumbenuiin's '  rule  to 
ascertain  quantities;  that  is  to  say,  take  the 
butt  and  top  diameter  of  the  log.  divide  by 
two,  and  deduct  one-third,  the  remaining 
two-thirds  to  be  the  contents,"  etc.  The 
purchasers.  Trainer,  Wise  &  Co.,  paid  in  ad- 
vance S1,00U,  but  it  does  not  appear  how 
much,  if  any,  in  value  they  sawed  of  the 
timl)er.  Their  partnership,  however,  was 
dissolved  by  its  own  limitation  on  June  12, 
1885;  and  their  assets  in  Clarendon  county, 
(with  an  exception  named,)  including  their 
interest  in  the  above  agreement,  were  as- 
signed to  another  firm,  viz.,  Lukens  &  Beif- 
snyder,  who  continued  tlie  business  of  cut- 
ting and  sawing  the  plaintiff's  timber.  She 
was  not  notified  of  this  transfer,  and  was  in 
no  way  concerned  in  it.  It  seems  that  while 
the  sawing  went  on  the  monthly  payments 
were  not  regularly  made;  only  three  pay- 
ments being  made  in  the  year  from  June, 
1885,  to  July,  1886,  amounting  in  the  aggre- 
gate to  $232.21.  Tlie  plaintiff  gave  notice 
that  she  was  "dissatisfied,"  and  upon  their 
refusal  to  appoint  "two  responsible  men"  to 
make  the  count,  she  selecti>d  two  experts  in 
the  business,  who  surveyed  tlie  ground  from 
which  the  trees  were  cut,  and,  neither  the 
trees  nor  the  lumber  being  there,  they  ap- 
plied the  "lumberman's  rule,"  butt  and  top, 
("stump  and  blossom,")  and  reported  that, 
after  allowing  credits  for  all  amounts  paid, 
including  the  cash  payment  of  $1,000,  there 
was  still  due  the  sum  of  $1,433.05.  The  de- 
fendants refused  to  pay  the  account  rendered, 
and  the  plaintiff  brought  this  action  against 
the  defendants  upon  an  implied  assumpsit, 
for  the  value  of  her  timber  talven  and  used 
by  them,  on  January  11,  1887.  The  defend- 
ants answered  separately,  but  substantially 
as  folloyrs,  after  patting  in  a  general  denial: 
For  a  Urst  defense,  that  the  defendants  have 
not  cut  and  removed  any  trees  from  the  lands 
of  the  plaintiff,  "except  such  trees,  lumber, 
and  timber  as  were  cut  and  removed  by  vir- 
tue of  the  contract  hereinbefore  alleged, 
(Trainer,  Wise  So  Co.,)  and  full  payment  has 
been  made  therefor.  For  a  second  defense, 
that  the  defendants  have  fully  accounted  to 
and  with  the  plaintiff,  through  her  agent,  for 
all  timber  and  lumber  cut  and  removed  from 
her  land,  which  had  not  been  previously  paid 
for  by  Trainer,  Wise  &  Co. ;  and  that  the  last 
payment  made  by  defendants  to  plnintiff  was 
"in  full  payment  for  lumber  and  trees  re- 
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moved  from  plaintiff's  land  np  to  Joly  1, 
1886."  That  up  to  the  last  payment  the  de- 
fendants did  not  receive  any  notice  that  the 
plaintiff  was  "dissatisfled"  with  the  measure- 
ment of  the  timber  cut  by  defendants  from 
her  land,  and  that  by  reason  of  the  facts 
aforesaid  the  defendants  cluim  that  she  is 
"estopped"  from  prosecuting  her  action,  etc. 
There  was  much  testimony,  which,  although 
a  law  case,  is  ali  printed  in  the  brief.  Under 
the  charge  of  the  judge  the  jury  found  for 
the  plaintiff  $1,000,  and  the  defendants  ap- 
peal to  this  court. 

There  is- some  confusion  arising  from  the 
circumstance  that  Ihere  are  two  sets  of  ex- 
ceptions, but  the  attorney  for  the  defendants 
states  that  all  reference  made  must  be  con- 
sidered as  applying  to  that  set  which  com- 
mences at  folio  454,  and  extends  to  that  of 
463,  of  the  brief.  They  are  long,  and  17  in 
number,  and  need  not  bo  inserted  here.  The 
thirteenth  exception  complains  that  his  hon- 
or erred  in  holding  that  the  parties  had  a 
tight  to  recover  under  an  implied  contract, 
tn  express  contract  having  been  proved. 
W^e  do  not  understand  that  the  action  is  on 
the  written  agreement  with  Trainer,  Wise 
A  Co.  Tliat  firm  was  dissolved,  and  they 
bad  given  written  notice  of  the  dissolution 
to  the  plaintiff.  But  she  received  no  notice, 
and  did  not  assent  to  the  sale  and  assignment. 
of  the  agreement  to  Lulcens  &  Keifsnyder, 
who  were  a  new  firm,  with  which  the  plain- 
tiff bad  no  written  contract.  Her  contract 
was  not  with  them  as  a  firm,  and  if  she  had 
sued  them  on  the  contract  with  Trainer, 
Wise  &  Co.  they  would  probably  have  de- 
nied her  right  to  do  so;  so  that  she  brought 
her  action  against  the  defendants  upon  an 
indehitattLS  as-iumpsit  for  the  value  of  the 
timber  trees  which  they  had  taken  from  her 
land.  The  defendants  made  no  objection  in 
the  pleadings  to  the  form  of  the  action.  They 
did  not  demur  orally  or  otherwise,  nor  move 
to  dismiss  the  complaint,  but  answered  to  the 
merits  that  they  had  removed  no  timber  trees 
from  the  plaintiff's  land,  except  under  the 
agreement  with  Trainer,  Wise  &  Co.,  and 
that  the  account  for  these  so  taken  had  been 
stated  and  paid  in  full;  but  in  any  view  the 
plaintiff  was  estopped  from  prosecuting  her 
action  by  an  "account  settled,"  as  shown  by 
the  last  receipt  given  by  her  (through  her 
agent)  for  $77.36.  We  think  that  tlie  real 
issue  in  the  case  was  whether,  after  allowing 
credit  for  all  payments,  (including  the  $1,000 
advanced  by  Trainer,  Wise  &  Co.,)  the  de- 
fendants were  or  were  not  indebted  to  the 
plaintiff  for  timber  taken  by  them  from  her 
land,  and,  if  so  indebted,  how  much?  This 
was  a  question  of  fact  which  the  jury  solved 
in  favor  of  the  plaintiff,  and,  as  this  is  a  law 
case,  that  finding  cannot  be  disturbed  by  us, 
unless  the  trial  judge  committed  error  of  law. 

The  fourth  and  fifth  exceptions  allege  that 
Iumt)er  accounts  were  rendered  by  the  de- 
fendants "monthly,"  witboutobjection,  until 
the  last  payment  by  them,  July  24,  1886, 
when  the  plaintiff,  through  her' agent,  gave 


notice  that  the  plaintiff  was  "dissatisfied  with 
the  measurement,"  but  at  the  same  time 
signed  a  receipt  for  $77,  "in  full  for  timber 
cut  from  the  land  of  Mrs.  Annie  D.  Ingram 
during  the  month  of  June,  1886,  as  per  state- 
ment rendered,"  which,  as  alleged,  afforded 
the  evidence  of  an  account  stated  and  settled, 
and  the  plaintiff  was  estopped  from  going 
behind  it.  We  do  not  see  that  the  lumber 
returns  were  regularly  made  "monthly." 
The  "case"  does  not  show  that  there  were 
more  than  three  small  payments  made  during 
the  year  ending  in  July.  1886,  aggregating 
$232.21.  Besides,  the  receipt  was  only  for 
the  month  of  June,  then  just  passed,  and  bad 
inserted  in  the  margin  the  letters  "£.  &  0. 
E.,"  probably  for  the  very  purpose  of  ex- 
cluding the  conclusion  now  sought  to  be 
drawn  from  it.  We  think  the  transaction 
did  not  amount  to  an  "estoppel." 

Many  of  the  exceptions,  in  different  forms, 
complain  that  it  was  error  to  admit  testimo- 
ny as  to  tiie  quantity  of  lumber  taken  from 
the  premises  by  a  mode  of  ascertainment  not 
provided  by  the  express  contract  which  gov- 
erned the  parties.  This  being  an  action  on 
the  quantum  meruit,  it  was  incumbent  on 
the  plaintiff  to  show  as  best  she  could  the 
amount  and  value  of  the  lumber  removed  from 
her  land  by  the  defendants.  Tliis  was  diffi- 
cult to  do,  after  the  lumber  had  been  re- 
moved, so  that  it  could  not  be  measured. 
We  can  conceive  of  no  other  method  of  even 
approximating  the  quantity,  except  by  resort 
to  what  seems  to  be  called  the  "lumberman's 
rule;"  that  is  to  say,  to  inspect  the  ground 
from  which  the  trees  were  cut,  and,  from  the 
"stumps  and  tops"  left,  to  calculate  by  a  giv- 
en rule  the  quantity  of  lumber  which  the 
stocks  taken  off  should  produce.  Such  rule, 
as  stated  in  the  argument,  may  be  wanting  in 
certainty,  and  may  possibly  be  mixed  up  with 
something  very  like  opinion,  but  it  seems  to 
have  been  established,  and,  from  the  nature 
of  the  subject,  in  certain  cases  may  be  the 
best — indeed  the  only — evidence  obtainable. 
It  is  argued,  however,  that  t(ie  admission  of 
the  evidence  was  not  in  accoi-dance  with  tlie 
stipulations  in  the  written  contract  with 
Trainer,  Wise  &  Co..  which  only  allowed  re- 
sort to  that  mode  of  measurement  after  the 
plaintiff  had  given  notice  of  her  "dissatisfac- 
tion," and  was  limited  to  the  sawing  done 
thereafter.  Upon  this  subject  it  might  be 
enough  to  repeat  that  the  action  was  not 
brought  on  the  special  contract.  But  if  it 
had  been  it  is  by  no  means  clear  that  the  con- 
tract, properly  construed,  limited  the  appli- 
cation of  the  lumberman's  rule  of  measure- 
ment to  sawing  done  after  notice  of  "dissatis- 
faction." If  that  be  the  proper  interpreta- 
tion of  the  provision,  it  was  certainly  use- 
less, for  in  that  case  the  lumber  itself  could 
be  measured.  From  the  character  of  the 
rule  itself,  it  would  seem  that  it  was  intended 
especially  for  cases  where  the  lumber  itself 
had  been  removed,  or  was  not  accessible; 
and,  as  we  rather  suppose,  resort  to  it  was 
provided  for  in  the  contract  as  a  sort  of  check 


Digitized  by 


Google 


S50 


SOUTHEASTERN  REPORTER,  Vol.  9. 


(8.0. 


npon  the  mill-men,  wbo,  ns  to  the  "mill  or 
board"  mensnre,  necessarily  had  it  all  their 
own  way.  Bat  be  that  as  it  may,  the  ques- 
tion as  to  the  proper  construction  of  the  con- 
tract with  Trainer,  Wise  &  Co.  was  not  in 
this  case  against  the  defendants.  Tlie  juilge 
left  it  to  the  jury  to  say  what  weight  the  tes- 
timony was  entitled  to,  and  we  cannot  say 
that  it  was  error  to  admit  it  for  what  it  was 
worth. 

The  sixth  exception  charges  error  in  "al- 
lowing in  proof  of  quantity  and  value  of  lum- 
ber cut  by  defendants  from  the  Ingram  tract 
evidence  of  what  defendants  bad  paid  for 
the  timber  on  the  Vernon  place,"  etc.  The 
Judge  said:  "The  complaint  says  nothing 
about  any  special  contract,  but  brings  the 
action  on  an  implied  contract,  arising  from 
the  fact  that  the  defendants  used  the  plain- 
tiff's timber.  It  is  ne&ssary  for  you  to  as- 
certain now  how  much  timber  was  talsen,  and 
What  was  the  value  of  that  timber.  Now,  in 
order  to  do  that  it  is  proper  to  let  the  jury 
know  what  otiier  timbered  tracts  turned  out, 
and  by  that  means  to  help  tlie  jury  to  as- 
certain the  amount  of  timber  that  was  taken 
oft  the  land  in  question,  and  what  was  the 
market  value  of  that  timber.  In  doing  this 
the  parties  here  referred  to  the  Vernon  tract 
of  land,  and  to  other  tracts,  showing  wliat  the 
timber  on  other  places  brought,  and  by  this 
means  to  enable  the  Jnry  to  Bnd  out  how 
much  timber  was  cut  off  this  place,  and  what 
was  the  market  valne  of  it,"  etc.  This  is 
objected  to  as  "irrelevant. "  It  is  not  al  ways 
easy  to  fix  the  dividing  line  between  what  is 
and  what  is  not  "relevant"  testimony.  The 
best  authorities  say  that  "the  meaning  of 
the  word  'relevant,'  as  applied  to  testimo- 
ny, is  that  it  directly  touches  npon  the 
issue  which  the  parties  have  made  by  the 
pleadings,  so  as  to  assist  in  getting  tA  the 
truth."  1  Greenl.  Ev.  (14th  Ed.)  §  51;  Tar- 
rant v.  Gittelsou,  16  S.  0. 231.  See7Amer. 
&  Eng.  Cyclop.  Law,  tit.  "Evidence,"  and 
notes.  "  The  value  of  any  propeity  may  gen- 
erally be  proved  by  the  vtdueof  similar  prop- 
erty under  similar  conditions,  the  relevancy 
of  the  evidence  for  such  purpose  being  al- 
ways a  question  for  the  court,"  etc.  The 
Judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 

SiHFsoN,  0.  J.,  and  McIteb.  J.,  concur. 


(V>  S.  C.  617) 

Mhjub  «.  Cabbibk  et  aL 

(Supreme  Court  of  Scnith  CaroUruu    March  as, 
1889.) 

Sbt-Off— Parthbbship — PLBinrao — Ldutatioii 

or  AOTIONB. 

L  An  Indebtedness  trrowing  out  of  an  unsettled 
■artnership  Is  admissiDle  as  a  s^t-off  in  mortgage 
ioreolosare. 

%  An  answer  alleging  unsettled  transaotions, 
and  Baking  an  accounting,  and  stating  that  on  such 
aooounting  a  balance  wlU  be  foond  due  to  defend- 
ant, for  which  Judgment  ia  prayed,  suiBoIently 
pleads  snob  oounter-olaim,  plant  tut  not  having  de- 
murred, though  a  partnership  Is  not  alleged  in 
word*. 


8.  Plaintiff's  Intestate  and  defendant  had  mutual 
dealings  for  several  years,  awaiting  final  settle- 
ment, which  both  parties  expected,  as  a  means  of 
determining  the  balance,  and  during  that  time  in- 
testate sold  to  defendant  his  intotest  in  a  partner- 
ship in  consideration  of  a  building  to  be  erected  by 
defendant  at  the  cost  of  a  oertwn  sum,  with  the 
condition  that,  if  the  cost  of  the  building  should 
exceed  that  sum,  intestate  should  pay  the  excess, 
as  the  parties  might  afterwards  determine.  The 
cost  did  exceed  such  sum,  but  the  excess  was  not 
agreed  on  before  Intestate's  death,  seven  years 
afterwards.  Held,  that  such  excess  should  be 
considered  as  an  item  of  the  mutual  account. 

4.  Where  intestate  received  the  amount  of 
notes  due  to  him  and  defendant  jointly,  on  account 
of  a  partnership  transaction,  and  there  was  no 
evidence  of  a  dissolution  of  the  partnership  as  to 
that  transaction  during  intestate's  Ufe-tlme,  the 
statute  of  limitations  is  no  bar  to  defendant's 
claim  for  his  half  of  the  fund. . 

Appeal  from  common  pleas  clrcnit  conrt 
of  Spartanburg  county;  I.  D.  Withekspoon, 
Judge. 

Action  to  foreclose  two  mortgages,  brought 
by  O.  P.  MUls,  administrator  of  L.  A.  MlUs, 
deceased,  against  Q.  D.  Carrier  and  others. 

The  opinion  of  the  court  below,  so  far  as 
material,  is  as  follows: 

"Ladson  A.  Mills,  Jr.,  plaintifTs  intestate, 
died  in  November,  1885,  and  the  complaint 
herein  was  filed  in  the  clerk's  office,  19tta 
January,  1887.  Plaintiff,  as  administrator, 
seeks  to  secure  judgment  of  foreclosure 
against  the  defendant  G.  D.  Carrier  upon 
two  mortgages  of  tlie  same  lot  in  Spartan- 
burg, executed  by  said  defendant  on  the  3d 
December,  1875,  and  the  27th  September, 
1875,  to  Franklin  Cox  and  Ladson  A.  Mills, 
Sr.,  respectively,  to  secure  the  payment  of 
said  defendant's  promissory  notes  of  even 
dates  with  said  mortgages.  The  plaintiff 
alleges  that  the  defendant  Carrier's  notes 
and  mortgages  aforesaid  were  duly  assigned 
and  transferred  to  Ills  intestate,  Ladson  A. 
Mills,  Jr.,  who  was  the  legal  owner  and 
holder  of  the  same  at  the  time  of  his  death, 
and  that  no  part  thereof  has  been  piiid.  The 
other  parties  named  as  defendants  are  junior 
incumbrancers.  In  his  answer  the  defendant 
G.  D.  Carrier,  in  substance,  alleges:  (1) 
That,  by  mutual  agreement  between  himself 
and  the  intestate,  their  respective  accounts 
were  to  be  set  otf,  the  one  against  the  other, 
on  settlement ;  that  said  defendant  has  been 
anxious  to  settle,  and  that  it  will  be  found  on 
a  settlement  that  the  intestate  Is  largely  in- 
debted to  said  defendant.  (2)  That,  for  a  valu- 
able consideration,  the  intestate,  on  the  12th 
April,  1876,  assured  tiie  payment  of  one-h:ilf 
of  the  principal  sum  of  the  notes  sued  upon, 
and  one-half  of  theiuterest  that  should  accrue 
thereon  after  March  17,  1876.  (3)  For  a 
further  defense,  payment,  and  counter-claim, 
that  plaintifT's  intestate  is  indebted  to  said 
defendant  in  the  sum  of  $2,644,  fur  material 
furnished  and  work  performed  in  erecting  a 
brick  store-room;  and  also  in  the  further  sum 
of  $518.50,  for  one-half  of  a  certain  amount 
of  money  collected  by  intestate  upon  notes 
due  said  intestate  and  said  defendant  jointly. 
(4)  This  defendant  farther  pleads  the  statute 
of  limitations,  and  prays  for  an  accounting 
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between  himself  and  tbe  intestate,  and  for 
judgment  for  any  balance  ascertained  to  be 
dae  said  defendant.  Raintiff  in  reply  denies 
tbe  allegations  of  tbe  answer  of  Carrier,  and 
also  pli^s  the  statute  of  limitations.  After 
charging  defendant  Carrier  wilb  one-half  of 
tbe  notes  sued  upon,  and  giving  him  credit 
for  #1,869.36  for  erecting  tbe  brick  store,  tbe 
referee  reports  a  balance  of  $94.67  to  be  due 
by  the  defendant  O&rrier,  with  interest  from 
November  15,  1878,  and  recommends  that 
tbe  mortgage  premises  be  sold  to  pay  said 
balance  and  interest.  Tlie  referee  concludes, 
as  matter  of  law :  '  (1)  That  tbe  defendant 
Carrier  cannot  set  up  copartnersliip  matters 
in  this  action,  tbe  copartnership  not  having 
been  sltowu  to  be  settled  and  balance  struck 
in  favor  of  the  copartners.  (2)  That  the 
statute  of  limitations  is  a  complete  bar  to  all 
other  items  attempted  to  be  set  up  on  either 
side  as  counter-claims  or  set-oS."  The 
referee  submits  Exhibits  A  and  B  with  bis 
report.  Exhibit  A  shows  how  the  referee 
ascertained  and  reported  the  balance  due  by 
defendant  Carrier.  Exhibit  £  is  made  up 
regardless  of  tbe  referee's  views  as  to  the  co- 
partnership matters  and  tbe  stat^ite  of  lim- 
itations, showing  a  balance  of  $445.94  in 
favor  of  tbe  defendant  Carrier.' 

"I  concur  in  the  first,  second,  and  third  find- 
ings by  the  refereeas  matters  offset,  and  plain- 
tiff's eighteenth  exception  is  overruled.  In 
the  fourth  finding  as  matter  of  fact  tbe  referee 
states  that  the  sum  of  $769.36  is  tbe  amount 
of  balance  due  Carrier  for  building  the  brick 
store  under  tbe  contract  between  said  Carrier 
and  tbe  intestate,  L.  A.  Mills,  Jr.,  after  de- 
ducting all  credits  accordiuK  to  the  terms  of 
said  contract.  Tbe  referee  states  that  he  is 
satisfied  that  said  balance  under  said  contract 
was  intended  by  both  parties  to  be  a  payment 
on  the  indebtedness  of  Carrier  to  the  inttsstate, 
L.  A.  Mills,  Jr.  Ttie  plaintiff's  nineteenth 
and  twentieth  exceptions  iiliege  that  tbe  ref- 
eree erred  in  said  findings.  On  tbe  15th  day 
of  December,  1877,  Carrier  gave  plaintiff's 
intestate  a  note  for  $1,100,  and  upon  the 
same  day  said  parties  entered  into  a  written 
agreement,  in  which  Carrier  undertook  to 
erect  a  brick  store  for  intestate:  provided, 
that  said  building  shall  amount  to  $1,100, 
and  no  more,  (tbe  amount  of  Carrier's  note 
to  intestate  of  that  date,)  and,  if  said  build- 
ing shall  exceed  in  value  said  sum  of  $1,100. 
the  intestate  agreed  to  pay  for  such  excess 
according  to  any  contract  the  parties  may 
thereafter  make  in  reference  thereto.  There 
is  no  evidence  of  any  contract  between  the 
parties  as  to  the  payment  of  any  excess  in 
value  over  $1, 100.  I  fall  to  find  anythi  ng  i  n 
tbe  building  contract,  or  in  the  evidence,  to 
sustain  the  referee's  conclusion  that  tbe  par- 
ties intended  tbe  excess  in  value  of  the  build- 
ing over  tbe  $1,100  as  a  payment  of  Carrier's 
indebtedness  to  tbe  intestate.  Tbe  referee, 
ascertaining  tbe  value  of  the  building  at 
$1,869.36,  and  after  deducting  therefrom 
Carrier's  note  of  $1,100  to  plaintiff's  intes- 
tate, allows  Carrier  credit  on  the  notes  sued 


upon  for  the  excess  or  balance  of  $769.86. 

In  bis  thirtieth  exception  plaintiff  lUIeges  tliat 
tlie  referee  erred  in  not  finding  that  the  bal- 
ance of  $769.36  in  excess  of  the  $1,100  note 
is  barred  by  the  statute  of  limitations.  Tbe 
building  was  completed  by  Carrier  in  1878, 
and  I  see  nothing  in  the  building  contract  or 
in  tbe  evidence  tu  prevent  the  application  of 
the  bar  of  the  statute  of  limitations  to  tbe 
$769.36  in  excess  of  the  $1,100  note  allowed 
as  a  credit  to  Carrier  by  the  referee.  1  con- 
clude that  the  referee  erred  in  allowing  Car- 
rier credit  for  the  balance  of  $769.36,  and 
tbe  plaintiff's  nineteenth,  twentieth,  and 
tliirtietb  exceptions  must  be  suiitained.  To 
tills  extent  tbe  referee's  report  is  modified. 
The  plaintiff's  twenty-first  and  twenty-sec- 
ond exceptions  are  overruled.  The  defend- 
ant Carrier's  fourteenth,  fifteenth,  sixteenth, 
and  seventeenth  exceptions  will  not  be  con- 
sidered, as  they  do  not  definitely  indicate 
wherein  tbe  referee  has  erred.  The  defend- 
ant's ninth  exception  alleges  that  the  referee 
erred  in  not  allowing  said  defendant  credit 
for  $38.44  paid  on  the  Walker  judgment. 
This  exception  refers  to  the  one-third  of  the 
amount  paid  by  said  defendant  in  1883  upon 
a  judgment  against  Carrier,  Mills  &  Carson. 
Carson,  of  said  firm,  is  not  before  the  court, 
and  I  do  not  think  tbe  referee  erred  in  refus- 
ing to  allow  said  defendant  credit  for  said 
amount  in  this  action.  This  exception  is 
overruled.  Tbe  defendant  Carrier's  eleventh 
exception  alleges  that  tbe  referee  erred  in  not 
allowing  said  defendant  credit  for  one-half  of 
the  money  collected  by  Earisb.  It  appears 
that  in  1876  and  1877  plaintiff's  intestate  re- 
ceived $1,017.00  upon  notes  due  jointly  to 
said  intestate  and  tbe  defendant  Carrier  for 
the  sale  of  Texas  ponies  on  joint  account. 
The  referee  finds,  as  matter  of  fact,  that  in- 
testate received  said  sum  from  said  source, 
and  has  never  -accounted  tu  Carrier  for 
$508.50,  his  one-half  interest  in  said  fund. 
Itegarding  this,  however,  as  a  partnership 
transaction,  the  referee  held  that  tbe  defend- 
ant Carrier  was  not  entitled  to  said  credit  in 
this  action.  Tbe  referee  further  held  that 
this  item  of  $508.50  was  barred  by  tbe  stat- 
ute of  limitations.  While  I  agree  with  the 
referee  that  the  $503.50  related  to  a  partner- 
ship transaction,  I  cannot  concur  in  tbe  view  ■ 
that  it  cannot  be  coiuidered  in  this  action. 
Id  Fomeroy  on  Remedies,  §  799,  it  is  stated 
that  a  demand  growing  out  of  unsettled  part- 
nership transactions,  between  plaintiff  and 
defendant,  may  be  pleaded  as  a  counter-claim. 
See,  also,  8ut>division  2,  §  171,  Code.  In  re- 
ceiving said  fund  belonging  to  both  jointly, 
the  intestate  acted  as  the  agen^or  trustee  for 
Carrier,  and  the  statute  of  limitations  would 
not  commence  to  run  against  Carrier  until 
the  intestate  had  thrown  off  tbe  relation  by 
a  dissolution  of  the  partnership  or  suraeother 
equivalent  act.  There  is  no  evidence  of  a  dis- 
solution of  the  partnership  as  to  this  transac- 
tion prior  to  intestate's  death.  1  agree  with 
the  referee  in  bis  finding  as  matter  of  fact 
with  reference  to  tbe  $508.50,  but  consider 


Digitized  by 


Google 


852 


SOUTHEASTERN  REPOETEE,  Vol.  9. 


(9.C. 


that  he  erred  as  matter  of  law  in  refusing  to 
allow  tlie  defendant  Carrier  credit  for  the 
9508.50.  The  defendant  Carrier's  eleventh 
exception  is  sustained,  and  to  that  extent  the 
referee's  report  is  further  modified.  There 
is  no  evidence  of  any  payments  by  the  defend- 
ant Carrier  upon  the  mortgage  debtsued  upon. 
The  allegation  of  Carrier  of  a  mutual  agree- 
ment with  plaintiff's  intestate  to  set  off  their 
respective  demands  is  not  sustained  by  the 
evidence.  All  of  tlie  exceptions  of  the  plain- 
tiff and  the  defendant  Carrier  that  have 
not  been  considered  are  hereby  overruled. 

Plaintiff  and  defendant  Carrier  appeal,  the 
latter  assigning  error  "(1)  in  overruling  so 
much  of  tlie  referee's  report  as  allowed  the 
defendant  credit  for  the  sum  of  $769.36,  and 
in  finding  that  said  sum  was  not  a  payment 
on  plaintiil's  intestate's  claims  against  de- 
fendant; (2)  in  finding  that  defendant's  claim 
for  said  sum,  if  it  was  not  a  payment,  was 
barred  by  the  statute  of  limitations,  and  hence 
defendant  could  not  get  credit  for  it  in  this 
settlement;  *  *  *  (8)  in  holding  that 
the  allegation  by  Carrier  of  a  mutual  agree. 
ment  with  plaintiff's  intestate  to  set  off  their 
respective  demands  was  not  sustained  by  the 
testimony;  (9)  in  holding  the  statute  of  lim- 
itations to  be  a  bar  to  all  or  any  of  above 
items  of  account." 

Plaintiff's  assignments  are — "First.  In 
not  sustaining  the  exceptions  that  the  referee 
erred  (1)  in  allowing  any  testimony  as  to  tlie 
alleged  indebtedness  of  L.  A.  Mills  to  O.  D. 
Carrier  on  account  of  isolated  transactions 
of  their  copartnership;  (2)  in  finding  that, 
in  any  event.  Carrier's  claim  in  the  Parish 
matter  could  be  sustained,  instead  of  finding 
that  same  was  settled,  or  at  least  more  than 
balanced  by  the  amount  paid  out  by  plain- 
tiff's intestate  in  paying  off  the  Kay  note. 
J 3)  in  not,  in  any  event,  giving  plaintiff 
udgment  for  the  full  due  on  the  note  trans- 
ferred to  intestate  by  L.  A.  Mills,  Sr.,  except 
the  amount  thereon  agreed  in  writing  by  in- 
testate to  be  paid  by  himself.  *  *  ♦  Third. 
In  holding  that  the  defendant  Carrier  could 
bring  in  as  a  counter-claim  in  this  action  even 
an  alleged  claim  of  unsettled  copartnership 
business  of  copartnership  between  Carrier 
and  plaintiff's  intestate.  Fourth.  In  hold- 
ing more  especially,  as  in  this  case,  that  the 
defendant  Carrier  could  bring  in  as  a  coun- 
ter-clidm  alleged  isolated  transactions  of  an 
unsettled  business  copartnership  between 
Carrier  and  plaintiff's  intestate.  Fifth.  In 
holding  that  there  was  no  evidence  of  a  dis- 
solution of  the  said  copartnership.  Sixth.  In 
not  holding  that  the  alleged  Parish  claim  was 
barred  by  the  statute  of  limitations." 

Thomson,  Nicholls  &  Moore,  for  appellant. 
Bomar  A  Simpson,  for  defendant  Carrier. 

Simpson,  C.  J.  The  plaintiff,  as  adminis- 
trator of  L.  A.  Mills,  deceased,  brought  the 
action  below  to  foreclose  two  mortgages  exe- 
cuted by  the  defendant  Carrier  covering  cer- 
tain real  estate  of  his  situate  in  Spartanburg, 


— one  of  them  to  Frank  Cox,  and  the  oIIkt 
to  L.  A.  Mills,  Sr.,  by  whom  they  wer«  trans 
ferred  to  L.  A.  Mills,  Jr.,  in  his  Ufe-tiuie. 
The  defendant  Carrier  set  up  payment,  and 
also  a  defense  in  the  nature  of  counter-claimi 
growing  out  of  alleged  mutual  running  ac- 
counts and  unsettled  business  transactions 
between  the  deceased  and  himself,  as  the  re- 
sult of  which  be  claimed  a  balance  in  his 
favor,  praying  that  an  accounting  be  had, 
and  judgment  be  granted  for  whatever  sum 
might  be  found  due  him .  The  other  defend- 
ants were  made  parties  on  account  of  some 
supposed  lien.  From  the  decree  of  his  hon- 
or, the  circuit  judge,  both  parties  appealed. 

Without  stating  seriatim  the  numerous 
exceptions  of  the  appellants,  we  may  say  that 
they  involve  the  questions  (1)  whether  an 
alleged  indebtedness  growing  out  of  an  un- 
settled copartnership  could  be  set  up  in  a  case 
like  this;  (2)  whether  certain  items,  claimed 
by  the  parties,  respectively,  should  have  been 
allowed;  (3)  whether  the  statute  of  limita- 
tions applied  to  certain  items;  (4)  whether 
certain  testimony  should  have  been  admitted ; 
and  (5)  whether  his  honor  was  correct  in  cer- 
tain findings  of  fact. 

As  to  tbe  first  question  above,  in  reference 
to  setting  up  an  alleged  indebtedness  grow- 
ing out  of  a  partnership.  The  rule  seems  to 
be  that,  if  the  plaintiff's  cause  of  action  arises 
on  contract,  any  counter-claitn,  legal  or  equi- 
table, or  set-off,  also  arising  on  contract,  is 
admissible,  (Code,  §  171,)  provided  the  gen- 
eral rule  applicable  In  such  cases  is  complied 
with,  to-wit:  "That  the  relief  granted  to  the 
defendant  shall  in  some  manner  interfere 
with,  lessen,  or  modify,  if  not  destroy,  that 
otherwise  obtained  by  the  plaintiff,"  (Pom. 
Hem.  §  796.)  Mr.  Pomeroy  says,  further,  in 
section  799,  that  "it  is  now  established  in  op- 

Eosition  to  some  of  the  earlier  decisions  which 
ave  been  expressly  overruled  that  a  demand 
growing  out  of  tlie  unsettled  partnership 
transactions  between  the  plaintiff  and  defend- 
ant may  be  pleaded  as  a  counter-claim."  It 
was  not  error,  then,  for  the  circuit  judge  to 
admit  the  testimony  as  to  the  alleged  coun- 
ter-claim, growing  out  of  tbe  unsettled  part- 
nership accounts,  in  so  far  as  the  objection 
rested  upon  the  fact  of  the  partnership  being 
unsettled.  Whether  the  pleadings  were  of  a 
character  suIBcient  to  let  it  come  in  is  another 
question,  to  be  noticed  hereafter. 

Next,  as  to  tbe  items  of  tbe  account  be- 
tween the  parties.  Tbe  referee  allowed  to 
the  defendant  Carrier  a  credit  of  $769.36, 
balance  due  for  building  a  bouse  for  the 
plaintiff's  intestate.  This  was  overruled  by 
the  circuit  judge,  who  held  that  said  claim 
was  barred  by  tbe  statute  of  limitations.  In 
the  matter  of  mutual  accounts,  it  is  well  set- 
tled that  the  currency  of  the  statute  does  not 
begin  until  the  date  of  the  last  item.  Sum- 
ter V.  Morse,  2  Hill,  Eq.  92.  Now,  it  is  ap- 
parent  from  the  bill  of  particulars  of  both 
plaintiff  and  defendant,  appended  to  the  com- 
plaint and  the  answer,  as  well  as  from  thtt 
t«stimony  taken  by  the  referee,  that  there 
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were  mutual  dealings  between  the  plaintiff's 
intestate  and  the  defendant  Carrier  running 
through  several  jears,  awaitin^r  a  flnal  set- 
tlement, which  it  seems  both  parties  expected 
ftnd  looked  forward  to  as  a  means  of  ulti- 
mately determining  a  balance  from  the  one 
in  fiavor  of  the  other.  Daring  this  time,  to- 
wit,  on  the  15th  of  December,  1877,  the 
plaintiff's  intestate  sold  to  Carrier  all  of  his 
right,  title,  and  interest,  being  one-third,  in 
the  horses,  buggies,  carriages,  wagons,  har- 
nesses, hogs,  and  every  other  personal  thing 
belonging  at  that  time  to  the  firm  of  Carrier, 
Mills  &  Carrier,  in  consideration  of  a  brick 
store-house  to  be  built  by  the  said  Carrier  in 
the  city  of  Spartanburg,  at  a  cost  of  $1,100, 
with  the  condition,  if  the  house  should  ex- 
ceed that  sum,  the  said  Mills  should  pny  for 
the  excess  as  the  parties  might  afterwards  by 
contract  determine.  It  turned  out  that  this 
bouse  cost  in  its  erection  considerably  more 
than  the  01,100,  but  the  excess  had  not  been 
determined  or  agreed  upon  in  the  life-time  of 
Mills,  dnd  this  was  one  of  the  items  claimed 
by  Carrier  that  should  be  ascertained,  and 
allowed  him  as  a  credit  on  plaintiff's  de- 
mands, and  which  the  referee  found  to  be 
$769.36,  as  above  stated,  and  which  be  also 
allowed  as  a  credit,  November  15, 1878;  find- 
ing, as  a  matter  of  fact,  that  it  was  the  un- 
derstanding of  the  parties  that  such  excess, 
whatever  it  might  be,  was  to  be  a  payment 
on  the  indebtedness  of  Carrier  to  Mills.  His 
honor  overruled  this  finding  of  fact,  and  held 
that  the  claim  was  barred  by  the  statute  of 
limitations.  Upon  an  examination  of  the 
testimony,  especially  that  of  Ooodlett  and  B. 
K.  Carrier,  we  think  the  finding  of  the 
leferee  should  have  been  sustained.  The 
bonse  certainly  cost  considerably  more  than 
the  $1,100  mentioned  in  the  agreement.  It 
does  not  appear  that  the  excess  was  ever  paid, 
nor  is  it  claimed  to  have  been  paid  in  any 
other  way  than  as  a  credit  upon  Mills'  de- 
mands; and,  besides,  it  is  difficult  to  explain 
the  fact  that  neither  party  attempted  to  en- 
force their  respective  claims,  during  the  life- 
time of  Mills,  except  that  it  most  have  been 
understood  between  them  that,  having  these 
motaal  demands,  they  were  to  be  set-off  the 
one  against  the  other,  as  far  as  might  be 
necessary.  The  Cox  mortgage  was  assigned 
to  Mills  in  1878,  and  we  suppose  the  Mills 
mortgage  about  the  same  time.  The  store- 
honse  was  built  in  1878,  and  Mills  died  in 
November,  1886.  During  all  this  time,  from 
1878  to  1885,  seven  years  or  more,  these  par- 
ties held  these  respective  claims  against  each 
other,  without  any  steps  taken  on  either  side 
to  collect  them.  The  only  reasonable  expla- 
nation for  this,  as  it  seems  to  us,  is  that  they 
were  mutual  demands,  awaiting  final  settle- 
ment; and  the  doctrine  of  Sumter  v.  Morse, 
snpra.  should  be  applied,  as  to  this  and  all 
other  transactions  between  them,  to-wit,  that 
the  currency  of  the  statute  should  not  begin 
until  the  date  of  the  last  item  of  the  accounts. 
The  referee  in  his  alternative  statement  made 
in  the  event  that  the  statute  of  limitations 
v-fl^.E.no.5 — 28 


should  not  be  applied,  and  which  Is  hereto 
appended,'  we  think,  is  a  correct  statement, 
and  should  be  adopted.  We  concur  with  the 
circuit  judge  as  to  the  item  of  $508.50,  called 
the  "  Farish  debt. "  This  seems  to  have  been 
one-half  of  $1,017,  partnership  assets  received 
by  Mills,  and  never  accounted  for  by  him. 

Appellant,  plaintiff,  objects  to  these  unset- 
tled matters  coming  in  as  counter-claims, 
and  relies  upon  Mr.  Pomeroy,  g  799,  where, 
after  stating  that  unsettled  partnership  trans- 
actions between  the  plaintiff  and  the  defend- 
ant may  be  pleaded  as  a  counter-claim,  he 
says:  "It  is  necessary,  however,  that  the  de- 
fendant should  not  only  aver  the  existence  of 
such  unsettled  transactions,  and  ask  an  ac- 
counting, but  allege  tliat  upon  such  account- 
ing a  balance  will  be  found  due  him  from  the 
plaintiff,  and  he  must  demand  judguient 
therefor.  Without  the  averment  of  such  a 
balance,  the  counter-claim  will  be  bad  on  de- 
murrer. "  Upon  an  examination  of  tike  an- 
swer, it  will  be  found  that  this  requirement 
was  substantially  complied  with.  True,  a 
partnership  is  not  alleged  in  words,  but  there 
is  an  allegation  of  unsettled  transactions,  and 
an  accounting  is  asked,  alleging  that  upon 
such  accounting  a  balance  will  be  found  due 
the  defendant,  for  which  judgment  Is  prayed; 
and  the  plaintiff  did  not  demur. 

We  have  not  taken  up  in  detail  the  excep- 
tions filed,  but  we  have  nevertheless  consid- 
ered them,  both  those  of  the  plaintiff  and  the 
defendant,  and  we  see  nothing  in  them  to 
affect  the  conclusion  we  have  reached  above. 
We  tliink  the  decree  below  should  be  modi- 
fied so  as  to  conform  to  Exhibit  B  of  th« 
referee' s  report.  This  result  folio  ws  after  an 
elimination  of  the  statute  of  limitations  from 
the  case.  And  it  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  modified  so  as  to  conform  to  Exhibit  B 
hereto  appended,'  and  to  this  end  that  the  case 
be  remanded  for  such  orders  as  may  be  neces- 
sary. 

MoIVEB  and  MoGowan,  JJ.,  concur. 


(M  8.  C.  377) 

Knox  e.  Knox  €t  ctl. 

(Supreme  Court  of  South  CaroUna.    March  18, 
1889.) 

IMSAHITT— EvtDBKOB. 

Plaintlit,  in  an  action  on  a  note,  alleged  that  one 
of  the  defendants  was  adjudged  a  lunatic  after  the 
execntion  of  the  note.  The  lunatic's  committee 
answered  that  the  adjudication  daclared  her  a  lu- 
natic tor  a  i>eriod  covering  the  date  of  the  note, 
and  introduced  the  record  oi  the  inquisition.  Held, 
that  plaintiff  did  not  admit  that  the  lunatic  was 
such  when  she  executed  the  note,  and  that  It  was 
competent  to  introdnoe  evldenoe  of  her  sanity  at 
that  time. 

Appeal  from  common  pleas  circuit  court 
of  Chester  county;  Withehspoon,  Judge. 

Action  by  Sarah  B.  Knox  against  Samuel 
Knox,  Elizabeth  Knox,  a  lunatic,  and  .Tames 


'This  was  simply  a  statement  of  the  acconnt,  re. 
gardless  of  the  statute  of  limitationa  and  oopart- 
nersbip  matters. 
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8.  Drennan,  as  her  committee,  on  a  promis- 
sory note.  There  was  a;]udgment  for  plain- 
tiff, and  defendants  Elizabeth  Knox  and 
James  S.  Drennan  appeal. 

HempMlls  &  Briee,  for  appellants.  W.  A. 
Banden,  for  appellee. 

MolTER,  J.  This  was  an  action  on  a  note 
under  seal  executed  by  the  defendants  Sam- 
ael  Enox  and  Elizabeth  Knox  on  the  5tb  of 
March,  1884,  and  payable  to  the  plaintiff. 
Among  other  allegations  in  tlie  complaint 
it  was  alleged  that,  after  the  malting  of  said 
note,  to-wit,  on  the  7th  of  October,  1885,  the 
said  Elizabeth  was  adjudged  "a  lunatic,  and 
incompetent  to  transact  her  own  business," 
and  the  defendant  Drennan  was  then  duly 
appointed  committee  of  the  person  and  estate 
of  said  Elizabeth  Knox.  The  defendant  Sam- 
uel Knox  pat  in  no  answer,  but  in  the  an- 
swers of  the  other  two  defendants  it  was, 
among  other  things,  alleged  that  by  the  in- 
quisition of  lunacy  referred  to  in  the  com- 
plaint the  said  £lizal>eth  was  "on  or  about 
the  7th  day  of  October,  1885,  adjudged  to  be 
non  compos  mentis,  and  to  have  been  so  for 
thirty  years  prior  to  said  finding."  At  the 
trial  the  plaintiff,  besides  other  testimony  not 
pertinent  to  the  questions  raised  by  this  ap- 
peal, offered  evidence  tending  to  show  that 
the'  note  was  executed  by  the  defendants 
Samuel  and  Elizabeth,  and  that  it  was  given 
for  borrowed  money;  and  closed  her  case. 
The  appellants  then  offered  in  evidence  the 
record  of  the  proceedings  in  the  court  of  pro- 
bate, to  which,  however,  the  plaintiff  was 
not  a  party,  under  which  the  inquisition  of 
lunacy  above  referred  to  was  taken,  whereby 
It  appeared  that  said  Elizabeth  Knox  was, 
on  the  7th  of  October,  1885,  found  to  be  a 
person  of  unsound  mind,  and  that  she  had 
been  in  that  condition  for  the  preceding  30 
years.  In  reply  the  plaintiff  offered  evidence 
for  the  purpose  of  showing  that  at  the  time 
of  the  execution  of  the  note  sued  on  the  said 
Elizabeth  Knox  was  competent  to  make  the 
contract  evidenced  by  said  note.  To  this  tes- 
timony appellants  objected  upon  the  ground 
that  such  testimony  was  irrelevant  and  was 
not  in  reply,  there  being  no  such  allegation 
in  the  complaint.  Tlie  circuit  judge  over- 
ruled the  objection,  and  exception  to  such  rul- 
ing was  duly  noted.  The  jury  were  charged, 
among  other  things,  that  while  the  law 
presuDies  all  persons  to  lie  of  sound  mind 
until  the  contrary  appears,  yet  the  effect  of 
the  record  of  the  inquisition  of  lunacy  was  to 
shift  the  burden  of  proof  onto  the  plaintiff, 
who  must  satisfy  the  jury  by  the  preponder- 
ance of  the  evidence  that  Elixiibeth  Knox,  at 
the  time  the  note  was  executed,  had  such 
mental  capacity  as  enabled  her  to  understand 
the  nature  of  the  contract,  and,  if  so,  she 
was  bound  by  it.  The  jury  having  found  a 
verdict  for  the  plaintiff,  upon  which  judg- 
ment was  entered,  the  defendants  Elizabeth 
Knox  and  Drennan,  as  her  committeu,  ap- 
pealed upon  the  three  grounds  set  out  in  the 
record. 


The  flret  ground  imputes  error  In  overrul- 
ing appellants'  objection  to  the  testimony  of- 
fered by  plaintiff  in  reply,  tending  to  show 
that  the  said  Elizabeth  Knox  was  competent 
to  coutnict  at  the  time  of  the  execution  of  the 
note.  It  is  contended  that,  in  the  al»ence  of 
any  allegation  in  the  complaint-  to  th<it  ef- 
fect, no  issue  was  raised  as  to  the  correctness 
of  the  findings  under  the  inquisition  of  lu- 
nacy, and  therefore  it  was  not  competent  to 
offer  any  evidence  to  impeach  such  findings. 
It  appears  from  the  record  of  the  court  of 
probate,  which  was  introduced  in  evidence 
by  the  appellants,  that  the  proceedings  in 
lunacy  were  commenced  on  the  20th  of  Sep- 
tember, 1884, — several  months  after  the  date 
of  the  note;  and  there  is  no  evidence  tending 
to  sliow  that  the  plaintiff,  at  the  time  she 
took  the  note,  had  any  knowledge  of  the  lu- 
nacy of  Elizabeth  Knox,  or  even  any  notice 
that  she  was  claimed  to  be  a  Innatic.  Tlie 
allegation  in  the  complaint  that  Elizabeth 
Knox  had  been  adjudged  a  lunatic  on  the  7tb 
of  October,  1885,  more  than  a  year  after  the 
execution  of  the  note,  cannot  be  regarded  aa 
even  an  implied  admission  tlut  she  was  a  I(i> 
natic  whf>n  the  note  was  signed.  But  when 
the  appellants,  in  their  answer,  did  allege 
tliat  the  said  Elizabeth  Knox  was  not  only 
adjudged  to  be  a  lunatic  on  the  7th  of  Octo- 
\XT,  1885.  but  that  she  bad  also  been  adjudged 
to  have  been  in  that  condition  for  30  years 
next  preceding  the  taking  of  the  inquisition, 
which  of  course  covered  the  date  of  tbe  note, 
an  issue  was  raised  as  to  the  capacity  of  Eliz- 
abeth at  the  time  the  note  was  signed.  To 
maintain  the  issue  thus  presented  by  the  an- 
swers of  appellants,  the  record  in  tha  court 
of  probate  was  offered  in  evidence  by  them; 
for  we  can  conceive  of  no  other  purpose  for 
which  it  could  have  been  offwed.  The  fact 
alleged  in  the  complaint,  tliat  tbe  aj^ilant 
Elizabeth  had  lieen  adjudged  a  lunatic  on  tlie 
7th  of  October,  1885.  afforded  no  evidence— 
not  even  a  presumption — that  she  was  in- 
competent to  make  a  contract  at  tiie  time  of 
the  date  of  the  note;  but  the  allegation  in  the 
answers,  that  the  finding  of  the  inquisition 
also  was  that  the  said  Elizabeth  had  been  of 
unsound  mind  for  a  period  extending  over 
the  date  of  the  note,  supported  by  tbe  intro- 
duction of  the  record,  would  raise  a  pre- 
sumption to  that  effect,  though  only  a  pre- 
sumption which  was  susceptible  of  lieing  re- 
butted. It  seems  to  us  that  the  evidence 
objected  to  was  clearly  in  reply,  and,  if  cred- 
ited by  the  jury,  was  sufficient  to  rebut  the 
presumption  arising  from  the  record,  intro- 
duced in  evidence  by  the  appellants.  Until 
that  record  was  offered  in  evidence,  there  was 
no  occasion  for  the  testimony  in  qu««tion, 
and  it  might  then  have  been  considered  irrel- 
evant. But,  after  the  record  was  offered  in 
evidence,  and  a  presumption  was  thereby 
raised  ttiat  the  appellant  £lizal>eth  was  in- 
competent to  contract  at  tbe  time  the  note 
WHS  executed,  it  was  clearly  competent  for 
tbe  plaintiff  to  offer  evidence  to  rebut  such 
pvesumption.  I£  tbe  complaint  bad  contained 
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an  allegation  that  the  appellant  Elizabeth  bad 
oeen  adjudged  to  have  been  a  lunatic  for  a 
period  of  time  covering  the  date  of  the  note, 
then  there  might  be  some  force  in  the  con- 
tention of  appellants'  counsel  that,  in  the  ab- 
sence of  any  allegation  in  the  coin}ilaint  con- 
troverting the  pr^umption  raised  by  such 
adjudication,  it  would  not  be  competent  for 
the  plaintiff  to  offer  evidence  rebutting  such 
presnniption.  But  there  is  no  such  allegation 
in  the  complaint.  We  only  And  it  in  the  an- 
swers of  these  appellants  and  in  the  evidence 
offered  by  them,  to  which  the  plaintiff  clearly 
had  the  right  to  replyl 

The  second  ground  of  appeal,  based  upon 
the  alleged  refusal  to  charge  a  request  there 
set  out,  cannot,  under  the  well-settled  rale 
of  this  court,  be  considered,  for  the  reason 
that  it  does  not  appear  in  the  "case"  that 
any  such  request  was  submitted  to  the  cir- 
cuit judge.  But  we  may  add  that,  even  if 
this  ground  was  properly  before  us,  it  is  ap- 
parent, from  the  views  herein  expressed,  that 
it  could  not  be  sustained.  It  also  follows 
from  what  we  have  said  above  that  the  third 
ffround  of  appeal  cannot  be  sustained.  The 
judgment  of  this  court  is  that  the  Judgment 
of  the  circuit  court  be  affirmed. 

SiUFSON,  0.  J.,  and  MoGowan,  J.,  concur. 


(30  S.  C.  3M) 


Statb  v.  Youno. 


(Supreme  Court  of  South  CaroUma,    March  20, 

1889.) 

BTATxiTa»— RBPaAL — Cbiminai.  Law  — Motion  to 
QUASB— Appeai. 
1.  The  schedule  of  acts  repealed  In  Oen.  St  S. 
C.  1873,  did  not  Include  the  aot  of  1807,  regulating 
wharfage  olwrgee  in  Charleston,  bat  the  General 
Statntee  declared  all  navigable  water-courses, 
eta,  to  be  oommon  highways,  free,  without  tax  or 
import,  unless  expressly  provided  for  by  statute, 
and  that  any  person  obstnicting  the  same  was 
gnllty  of  a  nulsaiice,  etc.  Held,  that  the  Qeneral 
StatDtes  did  not  impUedly  repeal  the  act  of  1807. 

3.  Section  1,  act  S.  C.  1768,  provided  for  regu- 
lating rates  of  wharfage  in  Charleston,  bat  the 
other  sections  of  the  aot  were  distinct  and  sepa- 
rable. Aot  1778  was  entitled  "An  act  for  amend- 
ing an  aot  [giving  the  title  of  the  act  of  1768, 1  and 
fOr  repealing  the  first  section  of  the  act, "  and  cov- 
ered the  sabject-matter  of  section  1.  Aot  1807  was 
entitled  "An  act  to  amend  an  act  entitled  '  An  aot 
for  amending  an  act  entitled  [giving  the  title  of 
the  act  of  1768,]' "  and  provided  that  immediately 
from  and  after  its  passage  certain  rates  should  he 
paid,  etc.,  and  repealed  all  repugnant  provisions 
at  the  aot  of  1778  and  any  other  acts,  and  was  to  go 
Into  effect  from  and  after  its  passage.  It  was  the 
flrst  act  to  provide  a  rate  for  cotton.  Held  that, 
notwithstanding  its  title,  the  aot  of  1807  was  afflrm- 
atfve  and  original,  and  was  not  repealed  by  the  re- 
peal of  the  acta  of  1768  and  1778,  in  the  schedule  in 
Uie  General  Statutes  of  1872. 

a  Under  19  St.  8.  C.  1887,  p.  839,  declaring  that 
every  objection  to  any  indictment  for  any  defect 
4>parent  on  ita  face  shall  be  taken  by  demur- 
rer or  motion  to  quash,  a  defendant  may  move 
to  quash  on  grounds  which  previously  would  have 
been  proper  for  demurrer. 

4.  The  indictment  having  been  quashed  on  such 
grounds,  the  state  may  appeal 

Appeal  from  general  sessions  circuit  court 
of  Charleston  county;  B.  C.  Pbesslbt, 
Judge. 


The  indictment  charged  "that  Thoinus 
Young,  late  of  county  aforesaid,  on,"  etc,, 
"with  force  and  arms,  at  Charleston,  in  the 
county  and  state  aforesaid,  did  willfully,  un- 
lawfully, and  injuriously  impose,  demand, 
and  receive,  in  his  character  as  wharf -owner 
and  wharfinger,  on,  of,  and  from  persons, 
owners  of  certain  merchandise  and  commod- 
ities known  as  'bales  of  cotton,'  and  doing 
business  as  merchants  in  and  about  the  said 
city  of  Charleston,  a  cliarge  of  eight  cents 
wharfage  for  each  bale  of  cotton  sliipped 
at  certoin  wharves,  known,  respectively, 
as  ■  Vanderhost's  Wharf,'  'Commercial 
Wharves,'  and  •Southern  Whnrf,'  for  the 
use  of  said  wharves,  which  are  erected  on 
the  shores  of  the  harbor  and  port  of  Charles- 
ton, and  doth  still  continue  so  to  impose, 
demand,  and  receive  the  said  sum  of  eiglit 
cents  wharfage  for  each  bale  of  cotton  so 
shipped  at  the  said  wharves,  and  either  of 
them,  to  the  common  nuisance  of  the  .good 
citizens  of  the  said  state,  to  the  injury  of 
the  said  port,  and  to  the  evil  example  of 
all  others  in  like  manner  offending  against 
the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  same  state  aforesaid.  And 
the  Jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said 
Thomas  Young,  on,"  etc.,  "with  force  and 
arms,  at  Charleston,  in  the  county  and  state 
aforesaid,  did  willfully,  unlawfully,  and  in- 
juriously impose,  demand,  and  receive,  in 
bis  character  as  wharf-owner  and  wharQn-  ' 
ger,  on,  of,  and  from  persons,  owners  of  cer* 
tain  mercliandise  and  commodities  known  as 
■  bales  of  cotton,'  and  doing  business  as  mer- 
chants in  and  about  the  said  city  of  Charles- 
ton, a  charge  of  eight  cents  layage  for  each 
bale  of  cotton  shipped  at  certain  wharves 
known,  respectively,  as  'Vanderhost's 
Wharf,'  'Commercial  Wliarves,'  and  'South- 
ern Wharf,'  for  the  use  of  said  wharves 
erected  on  the  shores  of  the  harbor  and  poit 
of  Charleston,  and  still  doth  continue  so  to 
impose,  demand,  and  receive  the  said  sum  of 
eight  cents  layage  for  each  bale  of  cotton  so 
shipped  at  the  said  wharves,  and  either  of 
them,  to  the  common  nuisance  of  the  good 
citizens  of  the  said  state,  to  the  injury  of  the 
said  port,  and  to  the  evil  example  of  all  otli- 
ers  in  like  manner  offending  against  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  same  state  aforesaid."  Motion  to 
quash  was  granted,  and  the  state  appeals. 

H^.  St.  Jviten  Jeney,  for  the  State.  MitoJt- 
tU  <S  Smith,  for  defendant. 

MoGowAN,  J.  This  was  an  indictment 
for  a  nuisance  against  Thomas  Young,  as 
wharfinger  of  certain  wharves  in  the  port  and 
harbor  of  Charleston,  for  charging,  demand- 
ing, and  receiving  larger  rates  and  sums  than 
the  law  allows,  viz.,  a  charge  of  eight  cents 
wharfage  for  each  bale  of  cotton  shipped  at 
said  wharves;  and  alsdfor  demanding  and  re- 
cei  ving  a  charge  of  eight  cents  layage  on  every 
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baleof  cotton  passed  over  said  wharves, — "to 
the  common  nuisance  of  the  good  citizens  of 
the  said  state,  to  tlie  injury  of  tlie  said  port, 
and  to  the  evil  example  of  all  others  in  like 
manner  offending  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same 
state  aforesaid. "  On  reading  the  indictment 
to  the  defendant,  and  before  the  jury  were 
sworD,  ibe  defendant's  attorney  moved  to 
quash  the  in^Uitment,  on  the  ground  that  on 
its  face  there  is  no  common  or  public  nuisance 
charged,  for  the  following  reasons:  "(1) 
That  the  act  of  1807  bad  been  repealed,  and 
consequently  there  was  no  act  in  force  regu- 
lating charges;  (2)  that  the  limitation  of 
charges  at  common  law  was  that  they  must 
be  reasonable;  (3)  that,  as  to  the  prohibition 
of  the  constitution,  the  long  usage  and  rec- 
ognition by  the  legislature  warranted  a  pre- 
BumpUon  of  a  legislative  grant. "  After  ar- 
gument the  circuit  Judge  quashed  the  indict- 
ment, holding  that,  although  the  right  to 
oharge  wharfage  was  a  franchise,  and  one 
exercising  it  without  proper  authority,  or  ex- 
ceeding the  authority  given,  would  be  guilty 
of  a  common  nuisance,  nevertheless  this  in- 
dictment was  not  good  at  common  law,  be- 
cause it  did  not  allege  that  the  charges  were 
"anieasonable  and  improper,"  nor  under  the 
•tatnte,  for  the  reason  that  there  was  no  stat- 
ute in  existence  regulating  charges;  the  stat- 
ute of  1807,  under  which  the  indictment  was 
framed,  having  been,  as  he  thought,  repealed 
indirectly  by  Gen.  St.  1872.  c.  147,  p.  737. 
The  solicitor  for  the  state  appealed  from  the 
order  quashing  the  Indictment,  on  the  fol- 
lowing ground:  "(1)  That  his  honor  erred 
in  granting  a  motion  to  quash  the  indictment 
on  the  grounds  proposed,  which  were  a  prop- 
er subject  of  demurrer;  (2)  that  his  honor 
erred  in  ruling  that  the  indictment  was  de- 
fective as  an  indictment  at  common  law,  be- 
cause the  charges  for  wharfage  and  layage 
were  not  therein  characterized  as  "unreason- 
able," and  therefore  quashing  the  indict- 
ment; (3)  that  the  indictment  in  this  case, 
in  addition  to  allegations  as  to  time  and  place 
as  required  by  law,  charges  the  crime  sub- 
stantially in  the  language  of  the  common 
law,  and  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood,  and 
his  honor,  therefore,  erred  in  quashing  the 
same;  (4)  that  his  honor  erred  in  holding 
that  the  offense  charged  does  not  lie  for  vio- 
lation of  the  constitution  and  statutes  of  the 
state  in  such  case  made  and  provided,  and 
therefore  quashing  the  indictment;  (5)  that 
bis  honor  erred  in  holding  that  the  require- 
ments of  section  40,  art.  1,  of  the  constitu- 
tion, forbidding  the  imposition  of  any  wharf- 
age, '  unless  the  same  be  authorized  by  the 
general  assembly,'  can  be  fulfilled  by  impli- 
cation ;  (6)  that-  his  honor  erred  in  holding 
that  the  said  clause  of  the  constitution  does 
not  call  for  any  express  act;  (7^  that  his 
honor  erred  in  holding  that  the  ace  of  assem- 
bly of  1807,  regulating  the  rate  and  charge 
for  wharfage  on  the  shores  of  the  harbor  of 


Charleston,  had  lieen  repealed,  and  therefore 
quashing  the  indictment;  (8)  that  his  honor 
erred  in  refusing  to  allow  the  plaintiff  to 
amend  the  indictment  by  adding  the  words 
•  unreasonable  and  improper,'  which  be  ruled 
were- necessary  to  an  indictment  at  common 
law."  The  respondent  served  the  solicitor 
with  notice  that  if  the  supreme  court  should 
decide  that  the  order  quashing  the  indict- 
ment is  appealable,  and  And  itself  unable  to 
sustain  the  judgment  of  the  circuit  court  on 
the  grounds  upon  which  it  was  rested,  then 
that  he  would  insist  upon  its  being  sustained 
on  the  following  grounds,  viz.:  "(1)  That, 
from  the  facts  charged  on  the  face  of  the  in- 
dictment, it  does  not  appear  that  the  defend- 
ant was  guilty  of  any  common  or  general 
nuisance,  so  as  to  subject  him  to  a  criminal 
indictment.  (2)  That  the  wharves  having 
been  constructed  by  individuals  at  their  own 
proper  costs  and  charges,  under  the  sanction 
of  the  general  assembly,  for  the  purposes  of 
charging  for  the  use  of  the  same,  the  same 
were  vested  contract  rights  in  the  hands  of 
the  owners,  subject  to  legislative  regulation, 
but  not  to  abrogation;  and  that  the  constitu- 
tion of  1868  could  not  by  any  provision  ab- 
rogate or  sequestrate  those  vested  contract 
rights  for  the  beneSt  of  the  public,  without 
first  making  proper  compensation  to  the 
owners,"  etc. 

Was  the  order  quashing  the  indictment 
appealable  by  the  state?  The  defendant 
was  not  "acquitted  by  a  jury."  Indeed,  his 
case  was  never  given  in  charge  to  the  jury, 
but,  upon  being  read,  was  summarily 
quashed,  which  was  certainly  a  final  order, 
as  it  put  an  end  to  the  case.  As  we  under- 
stand it,  under  the  former  practice,  motions 
to  quash  were  granted  for  some  fault  in  the 
form  of  the  indictment  itself;  but  when  the 
indictment  was  regular  in  form,  and  the  ob- 
jection was  to  the  facts  or  the  law,  the  par- 
ties were  put  to  plead  the  samef  The  old  books 
say  that  "by  the  common  law  the  court  may 
quash  any  indictment  for  such  insufficiency 
as  will  make  the  judgment  thereon  errone- 
ous. *  •  •  Judges  are  not  bound  ex  de- 
bito  jxistitia  to  quash  an  indictment,  but 
may  oblige  the  defendant  either  to  plead  or 
demur  to  it  *  *  *  The  court  doth  not 
usually  quash  indictments  for  forgery,  per- 
jury, and  nuisances,  notwithstanding  the  in- 
dictments are  faulty,  and  it  is  against  the 
course  of  the  court  to  quash  an  indictment 
for  extortion,"  etc.  See  Toral.  Law  Diet, 
tit.  "Indictment,"  and  authorities  cited. 
The  objection  made  here,  in  one  aspect  cer- 
tainly, was  not  to  the  faulty  form  of  the  in- 
dictment; for  it  was  conceded  to  be  entirely 
regular  and  formal  as  an  indictment  under 
the  statute,  but  to  the  law  involved,  and 
might  have  been  presented  by  demurrer. 
But  the  act  of  1887  (19  St.  829)  declares  "that 
every  objection  to  any  indictment  for  any 
defect  apparent  on  the  face  thereof  shall  be 
taken  by  demurrer  or  a  motion  to  quash  such 
indictment  before  the  jury  shall  be  sworn," 
etc.    We  suppose  that  under  this  provision. 


Digitized  by  VjOOQ IC 


S.  C.) 


STATE  t».  YOUNG. 


357 


intended  to  simplify  and  regulate  the  crim- 
inal practice,  a  defendant  maj  now  move  to 
qoash  upon  grounds  whicti,  before  the  act, 
would  have  been  proper  for  a  demurrer;  and, 
with  a  view  to  the  right  of  appeal,  we  will 
consider  it  as  if  a  demurrer  had  been  filed  and 
sustained.  In  such  a  case  we  do  not  see  any 
satisfactory  reason  why  the  state's  attorney, 
in  ttw  discharge  of  bis  official  duty,  may  not 
appeal  in  beluilf  of  the  state.  See  State  t. 
Gathers.  15  S.  G.  872;  State  ▼.  Shuler,  19  S. 
G.  140;  State  v.  Shirer,  20  S.  C.  892;  1  Blsh. 
Grim.  Proc.  (8d  Ed.)  §  76. 

The  seventh  exception  alleges  error  on  the 
part  of  the  circuit  Judge  "in  holding  that 
the  act  of  assembly  of  1807,  regulating  the 
rates  and  charges  for  wharfage  on  the  shores 
of  the  harbor  of  Charleston,  had  been  re- 
pealed, and  therefore  quashing  the  indict- 
ment." It  was  properly  conceded  that  the 
light  to  erect  a  wharf  and  charge  for  its  use, 
below  high-water  mark  in  the  harbor  of 
Charleston,  is  a  franchise,  which  can  only 
be  obtained  from  the  state,  and  any  one  un- 
dertaking to  do  so  without  such  authority  is 
guilty  of  a  nuisance;  yet  the  defendant, 
while  exercising  that  right,  claims  that  there 
is  now  no  act  of  the  legislature  of  force  upon 
the  subject,  and  that  he  holds  the  right  from 
the  state  by  prescription,  long  usage,  and 
many  legislative  recognitions,  eepecially  by 
the  acts  of  1768,  1778.  and  1807.  while  at  the 
same  time  he  is  not  bound  by  the  limitations 
and  restrictions  in  these  acts,  for  the  reason 
that  they  are  now  repealed, — leaving  to  him 
the  genera]  undefined  right,  without  any 
legislative  control  over  it;  that  the  repeal 
was  effected  by  the  "Bevision  and  Consoli- 
dation" of  the  General  Statutes,  the  first  two 
acts  indicated  above  by  direct  repeal,  and 
the  last,  that  of  1807.  by  indirect  repeal. — 
that  is  to  say,  upon  the  principle  claimed  as 
applicable,  that  the  repeal  of  an  act  neces- 
sarily works  a  repeal  of  all  acts  entitled  as 
"amendments"  to  it.  In  order  to  make  the 
point  clear,  it  will  be  necessary  to  give  a  con- 
densed statement  of  the  facts. 

In  1768  the  colonial  legislature  passed  "An 
act  for  ascertaining  and  regulating  the  rates 
of  wharfage  of  ships  and  merchandise,  etc., 
in  Charleston."  It  contained  12  sections, 
but  the  first  was  exclusively  devoted  to  the 
subject  of  wharfage  and  storage,  (and  had  a 
long  schedule  of  rates  and  commodities  at- 
tached.) 4  St.  286.  In  1778  was  passed 
"An  act  for  amending  an  act.  [giving  title 
of  the  al>ove  act.  1768,]  and  for  repealing 
the  first  section  of  said  act. "  It  covered  the 
whole  field  of  wharfage,  and  had  attached 
another  and  different  schedule  of  articles 
and  ratee,  and  then,  in  regularform.  repealed 
the  first  section  of  the  act  of  1768.  4  St. 
435.  In  1807  was  passed  another  "Act  to 
amend  an  act  entitled  '  An  act  for  amend- 
ing an  act  entitled  "An  act  for  [title  of  act 
1768.]"  ' "  This  act  provided  "that,  imme- 
diately  from  and  after  the  passing  of  this 
act,  the  following  rates  and  sums,  respect- 
ively, shall  be  paid,  and  no  greater  shall  be 


demanded  or  exacted  by  owners  of  wharves, 
or  any  other  persons,  for  wharfage  of  ships 
or  vessels,  or  for  landing,"  etc..  to- wit:  "  For 
shipping  every  bale  or  case  of  cotton,  four 
cents  per  bale  or  case,"  etc.  7  St.  123.  It 
expressly  repeals  so  much  of  said  act  of  1778 
and  any  other  acta  as  are  repugnant  to  the 
provisions  of  the  act  of  1807.  It  was  to  go 
into  effect  "from  and  after  its  passage."  and 
its  provisions  took  the  place  of  an  original 
enactment,  certainly  as  to  the  important  item 
of  cotton,  which  appears  in  this  act  for  the 
first  time;  showing,  probably,  that  previous- 
ly that  article  had  not  attained  the  impor- 
tance of  being  a  staple  commodity  of  the 
state.  This  is  the  act  which  has  lieen  on 
the  statute  tx>ok  as  a  subsisting  law  for 
nearly  a  century,  and  was  not  mentioned  in 
the  schedule  of  the  General  Statutes.  In 
1872  the  "Revision  and  Consolidation"  of 
the  General  Statutes  were  adopted,  which 
arranged  many  acts  by  their  titles  in  a  sched- 
ule, under  the  heading:  "  The  following  en- 
titled acts,  ordinances,  and  resolves,  passed 
in  the  several  years  hereinafter  enumerated, 
have  expired,  or  have  been,  or  are  hereby, 
expressly  repealed,"  etc.  The  tilie  of  the 
acts  of  1768  and  1778  ar«  found  in  this 
"schedule,"  and  are  therefore  claimed  to 
have  been  thereby  directly  repealed.  The 
act  of  1807,  however,  does  not  appear  in  the 
"schedule,"  but  it  is  claimed  that  that  also 
was  indirectly  repealed ;  that  its  title  declared 
that  it  was  an  "amendment"  of  the  mother 
act  of  1768,  and,  when  the  last-named  act 
was  repealed,  that  of  1807,  one  of  its  "amend- 
ments," and  therefore  "ingrafted"  into  it, 
fell  with  it.  It  seems  to  us  at  least  doubt- 
ful whether  it  can  be  affirmed  of  any  partic- 
ular act,  which  appears  by  its  title  on  the 
schedule  of  the  General  Statutes,  that  it  was 
thereby  certainly  repealed.  The  sweeping 
declaration  is  made  as  to  the  whole  list,  with- 
out discrimination,  but  in  the  alternative, 
"expired,"  "before  repealed,"  or  "now  re- 
pealed." Into  which  category  could  it  t>e 
placed  with  any  degree  of  certainty?  This 
would  seem  to  be  a  very  summary  and  whole- 
sale manner  of  sweeping  off  old  statutes  in 
order  to  clear  the  way  for  the  new ;  but  pass- 
ing this,  and  assuming  that  the  General 
Statutes  (1872)  declared  the  acts  of  1768  and 
1778  thereby  repealed,  how  does  the  matter 
stand  as  to  the  act  of  1807?  That  was  not 
included  in  the  schedule  of  1872,  and  has 
certainly  never  been  expressly  repealed  by 
the  General  Statutes  or  any  other. 

Was  the  act  of  1807  repealed  by  implica> 
tion?  It  is  quite  certain  that  it  was  not. 
Such  repeals  sometimes  take  place.  When  a 
subsequent  act  covers  exhaustively  the  whole 
ground  of  one  prior  in  time,  but  does  not  ex- 
pressly repeal  it,  the  law  may  and  does  imply 
from  this  substitution  a  repeal  of  the  former 
act.  Such  repeals,  however,  are  not  favored 
in  the  law.  Mr.  Dwarris  (p.  154)  says: 
"Every  affirmative  statute  is  a  repeal  uf  a 
precedent  affirmative  statute,  where  its  mat- 
ter necessarily  implies  a  negative;  but  only 
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■o  fftr  as  it  is  clearly  and  Indisputably  con- 
tradictory and  contrary  to  the  former  act '  in 
the  very  matter,'  and  the  repugnancy  such 
that  the  two  acts  cannot  be  reconciled,  for 
then  lege$  poateriores,  prtorea  contrariai 
abrogant.  The  leaning  of  the  courts  is  so 
strong  against  repealing  the  positive  pro- 
visions of  a  former  statute  by  construction 
as  almost  to  establish  the  doctrine  of  •  no  re- 
peal by  implication.'  "  There  oonld  be  no 
repeal  by  implication  here,  from  the  subject- 
matter  of  the  repealing  act;  for  there  was  in 
the  said  "schedule"  no  act  at  all,  but  simply 
the  bald  statement  of  the  title  of  the  ads  re- 
pealed, of  which,  as  we  havn  said,  the  act  in 
question  was  not  one.  And  we  may  say  that 
tiiere  is  not  in  the  General  Statutes  anything 
which  intimates  an  intention  on  the  part  of 
those  who  framed  them  to  repeal  the  act  of 
1807,  the  only  act  remaining  on  the  subject 
of  wharfage,  and  charges  for  it,  in  the  harlrar 
of  Charleston.  But,  on  the  contrary,  these 
very  General  Statutes  contain  a  chapter  on 
the  subject  of  "highways,"  in  which  it  is  de- 
clared that  "all  navigable  water-courses  and 
cuts  are  hereby  declared  navigable  streams, 
and  such  streams  shall  be  common  higliways, 
and  forever  free,  as  well  to  the  inhabitants 
of  this  state,  as  to  the  citizens  of  the  United 
States,  without  any  tax  or  impost  therefor, 
unless  the  same  be  expressly  provided  for  by 
the  general  assembly;  and  if  any  person  shall 
obstruct  the  same,  otherwise  than  as  herein- 
after provided,  such  person  shall  be  deemed 
guilty  of  a  nuisance,  and  such  obstruction 
may  be  abated  as  other  public  nuisances  are 
by  the  laws  of  this  state,"  etc.  Section 
1062. 

But  it  is  earnestly  insisted  that,  if  there 
was  no  implied  repeal  here,  there  was  an  in- 
direct repeal,  based  on  the  doctrine  that  the 
repeal  of  an  act  necessarily  carries  with  it  all 
"amendments"  made  to  said  act,  and  that 
therefore  the  act  of  1807,  being,  as  stated  in 
its  title,  an  "amendment"  of  the  act  of  1768, 
fell  with  the  latter  act  when  it  was  repealed. 
We  know  of  no  inexorable  rule  of  law  which 

r^emptorily  requires  that  every  act  which 
entitled  as  "an  amendment"  to  a  former 
aet  must  therefore  be  carried  back,  and  "in- 
grafted" upon  that  act,  so  as  to  become  part 
and  parcel  of  it,  for  all  purposes.  It  is  well 
settled  that  the  title  is  no  part  of  the  act. 
"There  is  nothing  in  a  name."  It  seems  to 
have  been  the  practice  formerly  to  incumtier 
the  titles  of  acts  by  repeating  fully  the  formal 
titles  of  former  acta  upon  the  same  sub- 
ject. The  question  must  always  be  one  of 
intention,  to  be  reached  by  considering  the 
character  and  objects  of  the  acts.  As  stated 
by  Mr.  Endlish,  (section  294:)  "But  even 
where  the  amendment  merges  portions  of  the 
original  act  in  the  new  provisions,  so  that, 
from  the  time  of  the  amendment,  the  whole 
force  of  the  enactment,  as  to  transactions 
snhsequent  to  it,  rests  upon  it,  the  old  act  re- 
taining no  vitality  distinct  from  the  new 
one,  it  may  be  referred  to  as  controlling  pa^t 
transactions,  and  even  an  amendment  of  in 


act  <  so  as  to  read  '  in  a  prescribed  way  has 
ho  retroactive  force,  but  is  to  be  understood 
as  enacted  when  the  amendment  takes  ef- 
fect." 

We  incline  to  think  that  some  of  the  seem- 
ing confusion  in  the  case  has  arisen  from 
looking  alone  to  the  titles  of  the  acts,  instead 
of  considering  the  character  of  the  enact- 
ments themselves.  The  act  of  1768  had 
many  sections,  (12,)  but  the  first  section 
dealt  exclusively  with  the  subject  of  charg- 
ing for  wharfage  and  storage  in  the  harbor 
of  Charleston.  It  was  so  distinct  from  the 
other  sections  that,  like  a  separate  act,  it 
was  susceptible  of  being  sepan^ly  repealed, 
without  interfering  with  the  matter  of  the 
other  sections.  Upon  careful  consideration 
of  the  whole  case,  we  think  that  the  act  of 
1778  covered  precisely  the  same  subject-mat- 
ter as  the  first  section  of  the  act  of  1768,  and 
repealed  the  same;  absolutely  abrogating 
tliat  section  once  and  forever,  both  by  an  im- 
plied repeal,  and  also  by  expressly  repealing 
it.  The  other  sections  of  the  act  of  1768 
were  left  unaffected,  and  on  that  account  it 
may  be  that  the  repealing  act  was  entitled 
"an  amendment."  Then,  as  to  the  act  of 
1807.  The  object  of  that  act  manifestly  was 
to  make  some  changes  in  the  charges  upon 
other  aittcles,  and  to  settle  charges  for  the 
new  article  of  cotton,  just  rising  into  notice 
as  a  staple  commodity.  In  its  provisions  the 
act  is  positive  and  affirmative,  and  expressly 
repealed  so  much  of  the  act  of  1778  and  of 
other  acts  as  were  repugnant  thereto.  It 
certainly  was  not  the  intention  of  the  law- 
makers that  the  act  should  t>e  pushed  back, 
and  be  incorporated  either  in  the  act  of  1778 
or  1768,  so  as  to  become  part  and  parcel 
thereof,  and  have  retroactive  operation  ac- 
cordingly. Such  construction  wonld  cer- 
tainly involve  the  absurdity  of  making  pro- 
vision for  the  wharfage  on  cotton  40  years 
before  it  came  to  be  a  considerable  article  of 
commerce,  and  be  in  direct  violation  of  the 
terms  of  the  act  itself,  which  directed  that  it 
should  go  into  effect  "immediately  from  and 
after  its  passage. "  We  think  that  the  act  of 
1807,  although  entitled  as  "an  amendment 
to  an  amendment,"  was  in  its  provisions  af- 
firmative and  original.  It  was  upon  an  im- 
portant subject,  which  the  legislature,  in  ac- 
cordance with  its  duty,  always  claimed  the 
right  to  control.  It  has  stood  upon  the  stat- 
ute book  as  the  existing  law,  unchallenged 
for  nearly  a  century,  and  we  do  not  see  any- 
thing In  the  law  which  requires  the  court  to 
declare  that  it  has  been  repealed,  either  in- 
tentionally or  by  implication,  or  indirectly 
by  the  operation  of  a  fixed  Procrustean  rule, 
as  to  the  effect  of  amendments,  leaving  the 
whole  subject  absolutely  "derelict,"  as  to  any 
legislative  regulation  or  control.  We  think 
the  act  is  of  force,  and  that  makes  it  unnec- 
essary to  consider  the  other  exceptions. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  bo  reversed, 
and  that  the  case  be  remanded  to  the  circuit 
for  such  further   proceedings   as    may  be 
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tlioiigbt  necessary  to  carry  oat  the  conclo- 
Biom  bereiii  announced. 

SiMFSON.  C.  J.,  and  MoIvbr,  J.,  concur. 


(30  s.  o.  sat) 

Kma  V.  Belobeb  et  ai. 

(Supreme  Court  of  South  Carolina.   March  18, 

1889.) 

Jin>0]failT— CoNSTITUTIOSAIi  LilW. 

L  Act  S.  C.  1878,  provided  that  a  final  Judgment 
should  be  a  lien  tor  10  years,  and  that  the  creditor 
might  have  an  additional  three  vears  within  which 
to  revive  it  Act  of  1885  repealed  the  proviso  al- 
lowing the  additional  three  years.  Held,  that  the 
latter  act  was  unoonstitutionsl  as  interfering  with 
vested  rights  when  applied  to  a  judgment  we  lien 
ct  which  had  expired  before  its  passage,  bnt  the 
additional  three  years  for  reviving  whl<di  had 
not  then  expired. 

3.  The  fact  that  a  judgment  was  enrolled  and 
tested  by  one  as  "deputy-clerk, "  who  had  never 
been  regularly  appointed  deputy,  but  who  some- 
times acted  as  deputy,  in  Vbe  absenoe  of  the  clerk 
and  the  duly-appomted  deputy,  does  not  make  the 
Judgment  void. 

Appeal  from  common  pleas  circnit  ooart 
ot  Abbeville  county. 

Benet  ct  Oason  and  Parker  <§  MaQoioan, 
for  appellants.  Boj/d  d  Broum  and  B.  B. 
Gary,  for  respondent. 

McOowAN.  J.  On  February' 6. 1888,  the 
plaintiff  issued  a  sunimona  to  revive  a  judg- 
ment for  911,277.85.  which  was  entered  on 
February  15,  1875,  and  bad  been  recovered 
on  a  note  under  seal  bearing  date  in  1859. 
The  defendants  objected  to  the  revival  on  two 
grounds:  (1)  Because  no  judgment  was 
ever  entered  according  to  law,  for  the  reason 
that  It  was  not  signed  by  the  clerk  of  the 
eourt,  (Bowie,)  but  by  A.  W.  Jones,  who 
Styled  himself  "depnty-derk,"  but  who  was 
never  regularly  appointed  as  'such,  or  his  ap- 
pointment approved  by  the  court,  etc.;  (2) 
that  the  time  within  which  the  judgment 
could  be  revived  had  expired.  The  case  was 
referred  to  W.  A.  Lee,  Esq.,  as  special  ref- 
eree, who  made  a  clear  and  full  report: 

First.  As  to  the  answer,  in  which  the 
Judgment  in  the  principal  case  was  entered, 
as  to  which  be  found  as  a  fact  that  the  judg- 
ment was  enrolled  and  tested  by  A.  W.  Jones 
as  "deputy-clerk,"  who  had  never  been  reg- 
ularly appointed  to  thatotfice,  but,  in  the  ab- 
sence of  the  clerk,  (Bowie,)  and  of  the  regu- 
lar "deputy,"  be  bad  somelimes  acted  in 
that  capacity.  Under  these  circumstances, 
he  held  that  the  objection  was  not  fatal,  but 
was  met  by  the  decision  in  Clark  v.  Melton, 
19  S.  C.  4&,  that  the  signature  of  the  clerk 
is  not  necessary  to  give  validity  to  a  judg- 
ment 

Second.  As  to  the  point  whether  the  pro- 
ceeding to  revive  had  been  commenced  in 
time,  be  indicated  as  matter  of  law  that  the 
plaintiff  was  not  within  time,  (10  years  from 
the  original  entry  of  the  judgment,)  if  the 
act  at  1885,  repealing  the  proviso  to  the  act 
of  1878,  allowing  three  years  within  which 
to  revive  a  judgment  after  the  expiration  of 
its  lien,  was  constitutional  and  valid.    But 


he  held  that  the  act  of  1885,  so  far  as  it  pur- 
ported to  repeal  the  proviso  of  the  act  of 
1873,  giving  a  supplemental  three  years 
within  which  a  judgment  might  be  revived, 
was  unconstitutional  and  void  as  to  all  judg- 
ments (including  this  one)  entered  between 
1873  and  1885.  Among  other  things  he  said: 
"The  act  of  1885  deprives  the  plaintiff  of  a 
vested  and  subsisting  right  by  depriving  her 
of  all  powe^  of  renewal,  since  the  period  (10 
years)  subsequent  to  the  recovery  of  the 
judgment  (in  1875)  had  already .  expired  at 
the  passage  of  the  act,  (1885.)  But  it  is  con- 
tended that  the  right  of  action  is  still  pre- 
served on  the  judgment  after  the  lapse  of  20 
years.  If  the  owner  of  a  judgment  has  any 
right  under  it,  it  is  the  right  of  immediate 
enforcement,  when  he  may  reach,  perliaps, 
the  property  of  the  debtor;  but  to  delay  its 
enforcement  in  nine  cases  out  of  ton  would 
be  depriving  him  of  all  remedy.  Taking 
this  view  of  the  matter,  I  regard  the  act  of 
1885  as  unconstitutional  and  inoperative  as 
to  this  judgment,  and  that  the  proceeding  to 
revive  it  was  duly  instituted  within  the  en- 
larged time  (three  years)  given  by  the-act  of 
1873,"  etc.  Upon  exceptions  this  report 
was  conQrmed  by  Judge  Withcbsfoon,  who 
ordered  the  judgment  revived.  From  this 
order  the  defendants  appeal  to  this  court 
upon  the  following  grounds:  "(1)  Because 
it  was  error  to  hold  that  the  proceedings  in 
this  case  were  instituted  under  the  act  of 
1873,  (section  10  of  the  Code,)  and  that  the 
summons  was  lodged  within  proper  time. 
(2)  Because  it  was  error  to  hold  that  the  act 
of  1885,  (19  St.  223.)  is  unconstitutional  and 
inoperative  as  to  this  proceeding  and  judg- 
ment. (3)  Because  it  was  error  to  hold  that 
the  judgment  herein  is  a  valid  and  subsist- 
ing judgment,  and  could  be  revived  by  sum- 
mons alter  the  lapse  of  10  years  from  its  en- 
try. (4)  Because  the  presiding  judge  should 
have  decided  that  the  time  for  reviving  by 
summons  had  expired,  and  that  the  court 
had  no  jurisdiction  in  the  premises.  (5)  Be- 
cause it  was  error  to  allow  the  said  judgment 
to  be  revived."  We  agree  with  tlie  referee 
and  circuit  judge  that  we  cannot,  especially 
at  this  late  day,  and  in  this  manner,  declare 
that  the  judgment  in  the  principal  case  was 
rendered  absolutely  void  by  the  irregularity 
as  to  the  manner  in  which  it  was  entered. 
We  do  not  see  why  the  signature  as  deputy- 
clerk  by  one  who  was  never  regularly  ap- 
pointed to  that  office  sliould  be  more  fatal 
than  an  entire  absence  of  signature  by  or  for 
and  in  behalf  of  the  clerk.  See  Clark  v.  Mel- 
ton, supra;  4  Wait,  Pr.  671.  As  was  said 
by  the  chief  justice  in  the  case  of  Clark  v. 
Melton:  "To  hold  that  the  failure  of  the 
clerk  in  the  matter  suggested  here  destroyed 
the  judgment,  would,  in  our  opinion,  be 
sacrificing  substance  to  a  shadow,  and  would 
overthrow  established  and  adjudicated  rights 
upon  the  merest  teciinicality." 

Then,  in  reference  to  the  time  within 
which  it  WM  necessary  to  commence  the  pro- 
ceeding to  revive  the  judgment.    The  judg- 
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ment  was  entered  on  February  15i  1875.  and 
the  Bummonfl  to  revive  it  was  filed  on  Feb- 
ruary 6,  1888,  within  10  days  of  18  years 
thereafter,  and  the  qnestion  is  whether  that 
was  within  the  time  allowed  by  law.  At  Ihe 
time  the  proceeding  to  revive  was  instituted 
(1888)  the  latest  law  upon  the  subject  was 
the  act  of  1885,  (19  St.  229.)  which  provided 
as  follows:  "That  section  310  of  the  Code  of 
Procedure  (act  of  1878)  be,  and  the  same  is 
hereby,  amended  by  the  substitution  therefor 
(tf  a  new  section  to  be  known  as  section  SIO. 
which  shall  read  as  follows:  'Section  310,  (1) 
A  final  judgment  recovered  in  any  court  of 
record  in  this  state,  subsequent  to  the  25th 
day  of  November,  1873,  shall  constitute  a  lien 
upon  the  real  estate  of  the  judgment  debtor 
in  the  county  where  the  same  is  entered  for 
a  period  of  ten  years  from  the  date  of  entry 
thereof.  *  •  •  (2)  A  final  judgment  may 
be  revived  at  any  time  within  the  period  of 
ten  years  from  the  date  of  the  original  entry 
thereof;'  "  etc.  According  to  this  law  it  is 
perfectly  clear  that,  the  10  years  from  the 
entry  of  the  judgment  having  expired,  the 
plaintiff's  proceeding  to  revive  was  not  in 
time.  But  the  plaintlfF  insists  that  her  judg- 
ment was  entered  in  1875,  before  the  above 
act  was  passed,  and  when  the  act  of  1873  was 
of  force,  whicli  had  a  provision  as  follows: 
"Provided,  however,  that  the  plaintiff  in  such 
judgment  may,  at  any  time  within  three 
years  after  its  active  energy  has  expired,  re- 
vive the  judgment,  with  like  liens  as  in  the 
original,  for  a  like  period,"  etc.;  and  that 
nnder  this  proviso  she  acquired  the  privilege 
or  right  to  revive  for  three  years  after  the 
expiration  of  the  lien  of  her  judgment,  which 
right  so  inhered  in  and  attached  to  her  Judg- 
ment as  that  it  could  not  be  divested  retro- 
spectively by  the  act  of  1885,  afterwards 
nused,  but  still  existed  for  the  three  years. 
There  is  no  question  in  the  case  as  to  whether 
it  was  the  purpose  of  the  act  of  1885  to  repeal 
the  proviso  of  that  of  1873,  allowing  the  three 
years  in  addition  to  revive.  It  is  certainly 
a  general  rule  that  a  statute  must  not  be  con- 
strued retrospectively,  unless  it  shall  appear 
that  it  was  so  intended  by  the  legislature. 
The  act  of  1885  simply  re-enacts  that  of 
1873,  omitting  the  proviso  which  allowed  the 
extra  three  years,  and  substituting  for  it  the 
provision  "that  a  final  judgment  may  be  re- 
vived at  any  time  within  the  period  of  ten 
years  from  the  date  of  the  original  entry 
thereof,"  etc.  The  intention  to  repeal  the 
proviso  is  plain.  Indeed,  it  was  properly  ad- 
mitted in  the  argument  that  the  act  of  1885 
was  intended  to  be  retrospective  in  its  charac- 
ter. But  we  do  not  understand  that  for  that 
reason  alone  the  act  must  be  unconstitutional. 
All  repeals  must  necessarily  refer  back  to  the 
act  repealed.  Whenever  the  intention  is  clear 
that  the  act  should  have  a  retrospective  opera- 
tion, it  must  unquestionably  be  so  construed, 
however  unjust  and  hard  the  consequences 
may  appear.  Betrospective  laws  do  not  fall 
within  the  prohibition  against  such  laws  con- 
tained in  the  constitution  of   the  United 


States,  unless  they  are  ex  pott  faeto,  or  im- 
pair the  obligation  of  contracts,  or  possibly 
divest  vested  rights  of  a  certain  character. 
See  End.  Interp.  St.  g§  283-285;  McLure  v. 
Melton,  24  S.  C.  659,  and  authorities  cited. 
Of  course  there  is  nottiiag  ex  post  faeto  here, 
as  that  relates  only  to  criminal  proceedings. 
Did  the  act  of  1885,  which  purported  to  re- 
peal the  three-years  proviso  in  that  of  1873, 
impair  the  obligation  of  any  contract,  or  ma- 
terially affect  the  legal  remedy  for  its  en- 
forcement? The  contract  between  the  parties 
was  made  in  1859,  when  the  note  was  ex- 
ecuted, and  was  to  the  effect  that  the  creditor 
might  sue  the  debtor  to  judgment,  which, 
under  the  law  then  of  force,  would  have  a 
lien  for  20  years.  The  lien  of  the  judgment 
which  might  be  recovered  was  not,  however, 
the  contract  itself,  but  only  a  legal  incident 
of  the  judgment.  As  was  said  in  the  case  of 
Moore  v  Holland,  16  S.  C.  22:  "A  weU- 
recognized  distinction  is  drawn  between  the 
contract  itself  and  its  obligation.  The  con- 
tract is  the  agreement  of  the  parties;  the  ob- 
ligation is  the  remedy  which  the  law  affords 
for  Its  enforcement.  *  *  *  Where,  then, 
an  act  is  passed  which  materially  interferes 
with  and  impairs  the  legal  remedy  which  the 
courts  afforded  before  the  passage  of  the  act  for 
the  enforcement  of  contracts,  such  act  is  un- 
constitutional, "  etc.  And  the  same  case  held 
that  the  lien  for  20  years  on  real  estate,  which 
the  previous  law  allowed  to  decrees  and  jadg> 
ments,  was  no  part  of  the  remedy  of  enforce- 
ment, and  consequently  decided  "that  the  act 
of  1870,  declaring  that  final  judgments  there- 
after rendered  should  not  of  themselves  con- 
stitute a  lien  upon  real  or  personal  property, 
but  that  such  lien  might  be  obtained  by  levy, 
etc..  did  not  impair  the  obligation  of  con  tracts 
entered  into  prior  to  its  passage,"  etc.  If 
the  point  should  arise,  we  suppose,  of  course, 
that  the  same  would  be  ruled  as  to  the  act  of 
1873,  which  restored  the  lien  of  a  judgment, 
reduced,  however,  to  10  years,  with  the  sup- 
plemental provision  as  to  the  power  to  revive 
it  within  three  years;  and  it  follows  as  a 
matter  of  course  that,  if  the  plaintiff  had  re- 
covered her  Judgment  after  the  act  of  1885, 
she  wodld,  according  to  the  same  principle, 
have  been  bound  by  that  act  as  to  the  time 
within  which  she  could  revive  it,  without  the 
least  reference  to  the  date  of  her  note  or  the 
doctrines  as  to  the  impairment  of  its  obliga- 
tion. So  that  it  seems  clear  upon  authority 
that  the  allegation  of  unconstitutionality  in 
the  act  of  1^5,  so  far  as  it  affected  the  pro- 
viso of  the  act  of  1873,  cannot  be  sustained 
on  the  ground  that  it  impaired  the  obligation 
of  the  original  contract,  entered  into  before 
its  passage,  when  the  remedies  for  enforcing 
it  were,  ia  some  respects,  different. 

Ck>nceding  this,  however,  the  plaintiff  in- 
vokes the  doctrine  of  "vested  rights."  She 
insists  that  the  act  of  1873  declared  the  right 
to  revive  a  judgment  within  the  three  yean 
of  grace,  and  that  when  she  came  in  and  re- 
covered her  Judgment  under  the  act,  that 
right  eo  tnatantt  vested  in  her,  not  by  reason 
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of  the  obligation  of  the  original  contract,  but 
bj  virtue  of  her  judgment,  and  that  such 
right  could  not  be  destroyed  by  the  subse- 
quent repeal  of  the  act  that  gave  it.  This 
view  is  not  without  force.  Undoubtedly 
there  are  rights  of  property  vested  under 
statutes,  wliich  are  properly  held  sacred,  pro- 
tected from  destruction  by  subsequent  repeal 
of  the  statute;  but  this  cannot  be  affirmed  of 
all  riglits  created  by  statute.  "It  is  very  true 
that  the  repeal  of  an  act  will  not  divest  rights 
vested  under  it."  Ex  parte  Graham,  13 
Rich.  Law,  277  But,  the  general  rule  being 
that  the  legislature  which  enacts  may  also  re- 
peal, the  inquiry  is  always  legitimate,  wheth- 
er a  right  claimed  under  a  statute  repealed 
was  or  was  not  bo  "vested."  It  is  often 
difficult  to  determine  whether  a  right  was  so 
vested  as  to  be  beyond  the  reach  of  repeal. 
It  seems  to  be  one  of  the  matters  which  can- 
not be  safely  reduced  to  fixed  rules.  After 
some  effort  to  find  such  a  rule.  I  must  say  that 
I  agree  with  what  my  Brother  McIveb  said 
in  McLure  v.  Melton,  24  S.  C.  571:  "It  is 
very  difficult,  if  not  impossible,  to  define  pre- 
cisely the  rights  (under  statute)  which  are 
80  vested  as  to  be  protected  from  legislative 
interference,  as  is  shown  in  the  discussion  of 
the  subject  by  that  eminent  author.  Judge 
Cooley,"  etc.  The  right  to  revive  a  judg- 
ment for  three  years  after  the  expiration  of 
its  active  energy  can  hardly  be  called  a 
"vested  right,"  according  to  the  ordinary 
meaning  of  the  lerm.  Wis  can  understand 
that  it  would  have  been  in  the  nature  of  a 
vested  right  if  the  lien  itself  had  been  ex- 
pressly extended  over  the  three  years;  but 
the  proviso  gave  only  a  right  to  acquire  a 
new  lien  within  a  certain  time,  and  by  prop- 
er proceedings.  This  right  was  in  one  par- 
ticular somewhat  analogous  to  that  of  the 
statute  of  limitations.  It  is  true  that  the 
latter  statute  (limitations)  does  not,  like  the 
proviso,  create  the  right  affected,  as  well  as 
limit  the  time  for  its  exercise,  but  merely 
fixes  a  period  beyond  which  an  existing 
right  may  not  be  enforced.  The  rights  may 
differ  in  this  respect,  but  nevertheless  we 
cannot  doubt  that  the  right  given  By  the 
proviso  appertained  to  the  remedy  afforded 
for  the  enforcement  of  the  judgment.  It  is 
settled  as  a  general  rule  that  the  right  to  a 
particular  "remedy"  is  not  a  vested  right, 
unless  it  Is  a  part  of  the  right  itself.  It  is 
also  settled  that  the  remedy  may  be  "modi- 
fied," as  the  wisdom  of  the  state  may  direct, 
without  impairing  the  obligation  of  a  con- 
tract; but  it  is  equally  well  settled  that  any 
legislation  which  "materially  diminishes" 
the  remedy  given  by  law  to  the  creditor,  at 
the  time  bis  contract  is  made,  just  so  far  im- 
pairs the  obligpation  of  the  contract.  It  is 
said  that  "the  obligation  would  be  nugatory 
if  «11  remedy  to  enforce  it  were  taken  away, 
and  it  would  be  impaired  if  the  remedy  were 
obstructed  and  rendered  Imperfect."  See 
State  v.  Carew,  13  Rich.  Law.  498,  and  the 
authorities. 
Now,  considering  the  proviso  of  1873  as  a 


part  of  the  remedy  afforded  by  law  at  the 
time  tlie  judgment  was  rendered,  was  that 
remedy  merely  "modified."  or  "materially 
dimini'slied," — "obstructed  or  rendered  im- 
perfect, "—as  the  result  of  its  repeal  by  the  act 
of  1^85  ?  The  time  allowed  by  the  proviso  of 
the  act  of  1878  for  proceedings  to  revive  had 
not  expired  at  the  passage  of  the  act  of  1885, 
which  cut  off  entirely  all  that  remained  of 
the  three  years.  It  may  be  that  the  repeal- 
ing act  did  not  disturb  the  right  to  sue  on 
the  judgment  as  it  then  existed;  and,  even 
if  it  extended  that  right  beyond  "twenty 
years,"  yet  we  cannot  consider  that  as  an 
adequate  substitute  in  place  of  the  summary 
remedy  given  by  the  proviso.  We  cannot 
say  that  the  referee  and  circuit  judge  erred 
in  holding  that  the  act  of  1885  "deprived  the 
plaintiff  of  all  power  of  renewal,"  and  in  that 
went  beyond  the  conceded  power  to  "modify 
the  remedy, "  and  is  inoperative  as  to  plain- 
tiff's judgment.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  C.  J.,  concurs  In  the  result,  and 
in  the  separate  opinion  of  Mr.  Justice  Mo- 

IVEB. 

McIVER,  J.  I  concur  in  the  result  upon 
two  grounds,  which  I  will  proceed  to  state 
briefiy. 

1.  It  does  not  seem  to  me  that,  under  the 
well-settled  rule  respecting  retrospective  leg- 
islation, the  act  of  1885  can  be  given  a  re- 
troactive effect.  It  is  quite  clear  that  there 
are  no  words  in  the  act  expressly  declaring 
an  intent  that  it  shall  be  retrospective,  so  far, 
at  least,  as  the  renewal  of  judgments  is  con- 
cerned, and  I  think  it  is  equally  clear  that 
there  is  nothing  in  the  act  which  necessarily 
implies  such  au  intention.  It  will  be  ob- 
served that  section  2  of  the  act,  which  is  the 
only  portion  of  it  relating  to  section  810  of  the 
Code  of  Procedure,  is  divided  into  five  subdi- 
visions, each  relating  to  distinct  and  differ- 
ent subjects;  and  while  subdivision  1  does, 
in  terms,  refer  to  judgments  recovered  after 
25th  of  November.  1873,  there  is  no  such 
reference  in  subdivision  2,  which  is  the  only 
subdivision  relating  to  the  renewal  of  judg- 
ments. On  the  contrary,  the  language  there 
used  is:  "A  final  judgment,"  which,  under 
the  well-settled  rule  as  to  retrospective  leg- 
islation, must  be  read  as:,  "A  final  judgment 
hereafter  entered. "  It  will  also  be  Observed 
that  the  Introductory  language  of  section  2 
of  the  act  of  1885,  referring  to  section  310  of 
the  Code,  (the  act  of  1873,)  is  not,  as  we  oft- 
en find,  that  such  section  be  stricken  out  or 
repealed,  but  the  language  is  that  the  section 
be  amended.  So,  too,  the  repealing  clause 
of  the  act  of  1885  does  not,  in  terms,  repeal 
so  much  of  the  act  of  1873  as  hud  been  in- 
serted in  the  Code  as  section  310,  but  it  only 
repeals  such  acts  and  parts  of  acts  as  are  in- 
consistent with  the  act  of  1885.  If.  there- 
fore, a  prospective,  and  not  a  retrospective, 
operation  be  given  to  subdivision  2  of  section 
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2  of  the  act  of  1885,  there  is  nothing  in  the 
provisions  of  that  subdivision  inconsistent 
with  80  much  of  the  provisions  of  section  310 
of  the  Code  as  prescribe  the  time  within 
which  a  judgment  recovered  after  the  25th 
of  November,  1873,  may  be  renewed,  but 
tbey  may  both  stand  together, — the  one  ap- 
plying to  judgments  recovered  after  the  25th 
of  November,  1873,  and  before  the  passage 
of  the  act  of  1885;  while  the  other  applies  to 
judgments  recovered  after  the  passage  of  that 
aet. 

2.  But.  even  if  I  should  be  in  error  in  the 
▼lew  just  presented,  there  is  another  ground, 
alluded  to  In  the  opinion  of  Mr.  Justice  Mc- 
GowAN,  upon  which  the  judgment  below 
should  be  affirmed.  Conceding,  for  the  pur- 
pose of  this  inquiry,  that  the  legislature 
could,  without  infringing  the  constitution, 
reduce  the  time  previously  allowed  for  the 
renewal  of  judgments  previously  recovered, 
in  analogy  to  the  doctrine  by  which  legisla- 
tion altering  the  time  within  which  an  ac- 
tion may  be  brought,  has  l>een  sustained. 
even  when  applied  to  existing  causes  of  ac- 
tion, yet  the  rule  In  such  cases  is  that  such 
legislation  must  afford  a  reasonable  time  with- 
in which  existing  rights  of  action  may  be  en- 
forced. AsissaidinCooley,  Const.  Llm.  (2d 
Ed.)  366:  "It  is  essential  that  such  statutes 
shall  allow  a  reasonable  time  after  they  take 
effect  for  the  commencement  of  suits  upon 
existing  causes  of  action."  This  rule  would 
be  clearly  violated  if  the  act  of  1885  is  applied 
to  this  case,  for  no  time  whatever  has  been 
allowed  the  plaintiff  to  renew  her  judgment 
after  the  passage  of  the  act  Under  the  law 
as  it  stood  up  to  the  time  of  the  passage  of 
the  act  of  1885,  the  plaintiff  had  a  right  to 
renew  her  judgment  at  any  time  within  the 
period  prescribed  by  the  act  of  1873,  or  sec- 
tlon  310  of  the  Code,  to- wit,  13  years;  and 
under  the  rule  above  stated  the  legislature 
could  not  deprive  her  of  such  right  without 
affording  her  a  reasonable  tirae  for  the  exer- 
cisu  of  such  right  after  the  passage  of  the 
act  reducing  the  time  originally  allowed;  and 
this  the  act  of  1885  fails  to  do.  The  time,  as 
prescril>ed  by  the  act  of  1885,  (10  years  from 
the  date  of  the  original  entry  of  the  judg- 
ment,) bad  expired  before  the  passage  of  that 
act;  and  the  plaintiff,  relying  on  the  law  in 
force  at  the  expiration  of  the  10  years  from 
the  Original  entry  of  her  judgment,  was  fully 
justified  in  forbearing  to  exercise  her  right 
of  renewal  within  that  period,  because  the 
law  then  informed  her  that  she  would  be  al- 
lowed an  additional  period  of  3  years  within 
which  she  might  exercise  such  light;  and 
she  could  not  be  deprived  of  such  additional 
time,  under  the  rule  above  stated,  unless  the 
depriving  act  had  allowed  her  a  reasonable 
time  after  its  passage  to  exercise  her  existing 
right  of  renewal.  But  the  act  of  1885,  so 
far  from  making  any  such  provision,  would, 
If  applied  to  this  case,  absolutely  destroy  the 
plaintifTs  right  to  renew  her  judgment,  guar- 
antied to  her  by  the  law  in  force  at  the  time 
she  recovered  her  judgment,  and  which  con- 


tinued in  force  up  to  the  time  of  the  passage 
of  the  act  of  1885,  which  it  is  claimed  de- 
stroyed her  then  existing  right.  If  the  legis- 
lature should  pass  an  act  in  such  terms  as 
made  it  clearly  retrospective,  reducing  the 
period  prescribed  for  the  limitation  of  a  right 
of  action  on  a  promissory  note  from  six  to 
four  years,  such  act  could  not.  under  the  rule, 
be  applied  to  an  action  on  a  note  which  had 
been  past  due  for  five  years  at  the  time  of  the 
passage  of  such  act.  Upon  the  same  princi- 
ple I  do  not  think  the  act  of  1885  can  be  ap- 
plied to  this  case. 


(82  W.  Vft.  66) 

GaiiJ>8  «.  HuBD  et  ai, 

(Suprmne  Court  of  Appeals  of  West  Vitvtnia. 
Feb.  U,  1889.) 

HOBTOASaS  —  FOBBOLOSUBB  —  DtMD  —  COBPORA- 

noHs. 

1.  A  mortgagor  left  in  poosessioB  of  the  mort- 
gaged premuis  ta  entitled  to  the  rents,  issues, 
and  profits  of  them,  without  rendering  an  account 
of  them  to  the  mortgagee,  who  can  nerer  recover 
them  from  hhn.  The  mortgagor  Is  regarded  In 
eouity  as  the  real  owner  of  the  property,  a  oourt 
of  equity  regarding  a  mortgage  as  a  mere  seon- 
rity,  and  the  mortgagee,  though  the  I^al  title  be 
in  nim,  as  having  a  chattel  interest. 

a.  If,  therefore,  a  suit  to  foreclose  a  mortgagee 
whether  of  real  or  personal  property,  be  brought 
by  the  mortgagee,  the  mortgagor  will  oontinne, 
pending  the  sait,  to  take  the  rents  and  profits  or 
use  of  the  mortgaged  property,  unless  the  oourt  by 
its  order  appoint  a  receiver,  and  he  takes  posses- 
sion of  it.  Till  the  receiver  takes  aotual  posses- 
sion of  the  mortgaged  property  the  mortgaeor  in 
possession  takes  the  rents,  Issues,  and  profits,  or 
has  the  use  of  the  proper^  as  owner  without  ren- 
dering an  account  thereof. 

8.  But  after  f  oi-f eiture  the  mortgagee  has  a  right 
to  take  possession  of  the  mortgaged  property,  and 
bold  the  same  without  rendering  an  aooonnt  of 
the  rents,  issues,  and  profits,  other  than  applying 
them  to  the  payment  of  the  debt  setmred  by  the 
mortgage. 

4.  If  the  suit  brought  by  the  mortgagee  be  not 
a  simple  suit  to  foreclose  the  mortgage,  but  it  bo 
brought  also  to  require  an  agent  of  the  mortgagor 
in  possession  and  use  of  the  mortgaged  property 
to  render  an  aoconnt,  and  to  have  the  rents  ana 
profits  taken  possession  of  and  paid  over  to  th« 
parties  entitled  to  them,  or  haying  a  lien  or  claim 
on  them,  snoh  agent,  and  all  having  any  lien  or 
claim  to  such  rents,  will  be  regarded  as  though 
he  had  been  a  receiver  appointed  by  the  oourL 
and  the  rents,  issues,  and  profits  of  the  mortgaged 
premises  will  be  ordered  to  be  paid  into  the  oourt 
by  bim,  and  the  oourt  will  dispose  of  the  same  a» 
cording  to  the  rights  of  the  lukrties;  and  in  such 
case  the  mortgagee  will  have  a  superior  right  to 
such  rents,  issues,  and  profits  to  any  creditor  ao- 

auiring  a  lien  on  them  subsequent  to  the  institu- 
lon  of  the  suit. 

5.  If  in  such  suit  the  mortgaged  premises  la  a 
lease  of  lands  to  the  mortgagor  for  the  purpose  of 
mining  coal  or  iron  on  the  same  during  a  oontina- 
anoe  of  the  lease,  and  the  lessor  retains  a  certain 
amount  on  every  ton  of  coal  or  Iron  mined,  as  roy- 
alty, with  or  without  a  provision  in  the  lease  that 
no  ooal  or  iron  shall  be  moved  off  the  premises  till 
suoh  royalty  be  paid,  such  landlord  has  a  right  to 
be  paid  before  the  mortgagee,  out  of  any  funds  in 
the  hands  of  the  agent  of^the  mortgagor  arising 
out  of  the  sale  of  ooal  or  iron  mined  on  the  prem- 
ises, and  paid  into  oonrt. 

6.  A  ndlroad  is  built  on  such  leased  premises  in 
order  to  facilitate  the  mining  of  such  ooal  and  Iron 
ore.  Suoh  railroad  passes  to  the  mortgagee  in  a 
mortgage  made  by  we  lessor  of  suoh  land;  and, 
if  the  proceeds  of  the  sale  of  such  iron  of  said  rail 
road  track  oome  i^to  tbe  hands  of  the  oourt  in 
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(ocb  suit,  they  wlU  be  directed  to  be  p«id  to  the 
mortgagee,  in  prefereoce  to  any  lienor  subsequent 
to  the  recording  of  snch  mortgages. 

7.  In  aucU  a  suit,  none  of  the  defendants,  cred- 
itors of  the  mortgagor,  can  gain  any  priority  over 
Mher  defendants  by  levying  an  attaohment  pend- 
ing such  suit,  on  rents  and  profits  in  the  bands  of 
an  agent  of  the  mortgagor  having  such  leased 
premises  In  his  possession. 

8.  The  recitals  in  a  deed  that  theoonsideration 
was  valuable  and  paid  Is  no  evidence  of  such  pay- 
ment, as  against  creditors  of  the  grantor  assailing 
Each  deed  as  voluntary,  and  therefore  fraudulent 
as  to  them. 

9.  Where  the  statute  law  of  a  state  requires 
that,  before  a  corporation  can  do  any  business,  It 
shall  record  in  a  certain  county  the  certificate  of 
Its  incorporation,  this  is  a  condition  precedent^ and 
ttie  corporation  has  no  power  to  transact  any  busi- 
ness till  such  condition  Is  complied  with,  and  such 
corporation  has  really  no  existence  till  such  certifi- 
cate of  incorporation  is  so  recorded. 

10.  A  tenant  may  remove  flztnres  which  he  has 
put  on  leased  premises  at  any  time  during  his  lease, 
or  while  he  continues  tenant,  but  after  the  expira- 
tion of  the  lease,  and  the  surrender  of  the  prem- 
ises to  the  landlord,  he  cannot  enter  on  the  prem- 
ises, and  remove  any  fixtures,  for  when  be  quits 
the  premises,  leaving  his  fixtures  behind  him,  It 
will  be  presumed  he  Intended  to  abandon  them. 

11.  If  a  commissioner  fails  entirely  to  make  any 
report  with  reference  to  a  matter  referred  to  him, 
the  court  shpnld  refer  this  matter  to  him  again,  to 
be  reported  upon,  and  this  should  be  done  though 
no  one  except  to  such  report.  No  one's  right-can 
be  regarded  as  abandoned  or  prejudiced  by  His  fail- 
Ore  to  except  to  such  report  oecause  of  such  fail- 
ure. 

12.  When  the  iron  on  a  railroad  is  sold  under  an 
execution  as  personal  property,  but  the  proceeds 
•re  brought  into  a  court  of  equity  to  be  disposed  of 
to  the  proper  parties,  such  proceeds  should  be  paid 
by  the  order  of  the  court  to  the  owner  of  the  lease, 
and  not  to  the  execation  creditor. 

{SyUabus  by  the  Court.) 

Appeal  from  circuit  court,  Taylor  county. 

The  record  in  this  case  is  very  large,  con- 
taining upwards  of  400  printed  pages.  I  will 
endeavor  to  give  a  concise  statement  of  the 
material  facts. 

On  January  2, 1878,  Samuel  Colgate,  of 
New  Jersey,  leased  to  Charles  S.  Hurd,  of 
Taylor  county,  about  2,000  acres  of  coal  land 
in  Preston  county,  W.  Va.  The  lease  was 
for  five  years,  commencing  May  1,  1878,  and 
said  Hurd  agreed  to  pay  10  cents  per  ton  for 
all  coal  mined  by  him  during  this  time  on  said 
land.  This  property  was  located  on  the  Bal- 
timore &  Ohio  Railroad,  at  Austen,  and  was 
known  as  the  "Austen  Mines. "  These  mines 
had  already  been  worked,  and  included  in  the 
lease  all  the  works  and  property  on  the  ground 
then  used  for  mining  coal,  and  the  timber  on 
said  land  necessary  to  keep  the  mines  in 
proper  condition,  to  be  selected,  with  the  as- 
sent of  M.  L.  Shaffer,  when  practicable. 
The  royalty  of  10  cents  per  ton  on  all  coal 
mined  was  to  be  paid  quarterly,  and  30  days 
after  the  end  of  each  quarter  the  lessee,  Hurd, 
was  also  to  pay  9250  rent  per  annum  for  a 
Store-room.  If  any  part  of  said  rents  and 
royalties  were  in  arrears  for  30  days  after  the 
rent  was  due  and  demanded,  the  lessor,  Col- 
gate, was  authorized  to  enter  into  and  dis- 
train upon  said  mines  and  premises,  or  dis- 
pose of  same,  in  due  course  of  law,  as  land 
lord. 


Hurd  entered  into  the  possession  of  this 
land  under  this  lease  at  once,  and  began  to 
operate  these  mines  extensively,  converting 
much  of  the  coal  mined  into  coke,  which  was 
consumed  at  Hurd's  iron  furnaces,  at  Iron- 
ton,  Taylor  county,  W.  Va. 

Hurd  became  indebted  to  Edward  F. 
Browning,  and,  on  May  15, 1879,  he  executed 
to  Browning  a  mortgage  on  a  claim  which  he 
had  against  the  Lancaster  Furnace  &  Mining 
Company,  secured  by  a  deed  of  trust  from 
said  company  to  Krauss,  trustee,  dated  De- 
cember 22, 1874,  and  recorded  in  said  Taylor 
county,  W.  Va.,  and  on  said  deed  of  trust, 
and  on  all  his  real  estate  and  property,  real, 
personal,  or  mixed,  in  Taylor  county,  which 
Is  described  as  all  the  property  conveyed  to 
said  Hurd  by  Jacob  Krauss  by  deed  dated 
February  7,  1878,  and  duly  recorded  in  said 
county  of  Taylor.  This  mortgage  was  in 
form  an  absolute  deed,  and  was  duly  recorded. 
This  debt  to  Browning  was  by  the  court  In 
this  cause  ascertained  to  be  84,773.29. 

About  three  months  afterwards,  on  August 
13, 1879,  Hurd  executed  to  Joseph  S.  Brown 
and  A.  A.  Childs  a  mortgage  on  the  Austen 
mines;  and  also  a  lease  to  certain  property, 
made  to  said  Hurd,  by  oneUlraan,  at  Ironton 
furnace,  in  Taylor  county,  and  all  the  per- 
sonal property  of  every  nature  and  kind  con- 
nected with  said  furnace,  or  said  coal  mines, 
as  security  for  the  compliance  by  said  Hurd 
witli,  and  fuinilment  of,  a  contract  made  by 
him  with  said  Childs  and  Brown;  whereby 
they  agreed  to  advance  to  said  Hurd.  on  ac- 
count of  iron  delivered  by  him  to  them, 
moneys,  not  exceeding  812,000,  in  the  man- 
ner following:  During  tlie month  of  August, 
83,000;  During  September,  8.j,000;  and  dur- 
ing October,  (if  the  delivery  of  the  Iron  should 
not  have  been  completed,)  so  much  as  C.  S. 
Hurd  may  want;  and  by  this  contract  said 
Hurd  sold  to  Brown  and  Childs  1,000  tons  of 
pig-iron,  to  be  made  as  soon  as  possible  at  said 
furnace,  at  815  per  ton,  to  be  delivered  at 
Pittsburgh.  The  amount  due  on  this  mort- 
gage for  advances  made  by  Childs  and  Brown, 
with  interest  to  November  4,  1885,  after- 
wards turned  out,  as  ascertained  by  the  court, 
to  be  82,353.67. 

Some  10  months  afterwards,  on  June  10, 

1880,  Hurd  executed  a  second  mortgage  on 
the  Austen  mines,  and  also  on  the  Waldorf 
furnace  property,  and  also  certain  lesises  of 
iron  land  in  Taylor  county,  W.  Va.,  made  to 
said  Hurd  by  one  F.  Leon  Clerc.  This  mort- 
gage was  made  to  secure  a  note  for  815,000, 
payable  to  said  Childs,  10  days  after  the  date 
of  said  mortgage.  The  amount  of  this  debt, 
secured  by  this  mortgage,  as  afterwards  as- 
certained by  the  court,  was,  on  November  4, 
1885,  84,696.10,  with  interest  from  June  1, 

1881,  81,246.81,  or  a  total  as  of  November  4, 
1885,  of  88,296.58.  On  the 5tb  of  February, 
1881,  a  creditor  of  said  Hurd,  Thomas  N. 
Jeffreys,  issued  an  attachment  in  an  action 
of  assumpsit  aga,inat  him  in  the  circuit  court 
of  Taylor  county  to  satisfy  a  debt  of  85,000, 
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which  attachment  was  levied  on  that  day  on 
the  estate  of  said  Hnrd  in  the  SHid  Waldorf 
furnace  property,  a  list  of  which  is  given,  in- 
cluding a  lococQotive  engine.  It  was  also 
levied  on  the  Baltimore  &  Ohio  Railroad  Com- 
pany, as  garnishees,  on  the  same  day.  Be- 
tween the  5lh  and  10th  of  February,  1881, 
this  attachment  wuS  lavied  on  additional  per- 
sonal property  of  said  Hurd;  and  on  August 
19, 1881,  it  was  served  on  Martin  L.  Shaffer,  as 
garnishee.  Martin  L.  Sliaffer  was  said  Hurd'a 
agent,  in  control  and  possession  of  said  Aus- 
ten mines,  from  about  January  15,  1881,  till 
May  1,  1883,  when  the  Colgate  lease  of  said 
mines  to  said  Hurd  expired.  A  judgment 
was  rendered  against  Hurd  in  said  action  on 
August  11,  1881,  for  87,001.15.  with  interest 
from  that  date,  and  834.47  costs.  This  Judg- 
ment became,  by  assignment,  the  property  of 
Eugene  G.  Jeffreys;  and  on  Novemlier  16, 
1887,  amounted  to 89.666.88.  On  January  1, 
1881,  said  Hurd  assigned  to  the  Austen  Colce 
Company,  a  New  Yprk  corporation,  said  Col- 
gate's lease  of  the  Austen  mines.  This  as- 
signment was  claimed  to  be  fraudulent  and 
void  as  to  creditors  of  said  Hurd,  and  was  so 
held  by  the  court  below. 

While  Martin  L.  Sltaffer  was  in  the  posses- 
sion of  the  Austen  mines  there  came  into  his 
hands,  from  the  sale  of  its  prod  nets,  86,743.1 1, 
which,  with  8300  derived  from  the  sale  of 
certain  mules  by  Hurd,  was  paid  into  court 
on  November  20, 1885.  Albert  H.  Childs.  at 
June  rules,  1881,  Bled  his  bill  in  the  circuit 
court  of  Taylor  county,  to  foreclose  his  said 
mortgage  of  June  10,'  1880,  on  the  Waldorf 
furnace  property,  the  Austen  mines  property, 
and  said  Clerc  lease  to  Hurd.  Ttiis  bill  also 
made  the  judgment  creditors  of  said  Hurd  de- 
fendants. These  were  set  out  in  the  bill. — 
1  Justice's  judgment  rendered  March  7, 1881, 
«nd  some  5U  justice's  judgments  rendered 
March  12,  1881.  On  all  these  executions 
were  protuptly  issued.  There  were  also  14 
other  judgments,  rendered  by  another  justice 
of  Taylor  county,  during  the  months  of  Feb- 
ruary, March,  and  April,  1881.  On  thtse 
Judgments  executions  were  also  issued 
prouiptly.  All  of  these  judgment  creditors, 
as  well  as  Thomas  N.  Jeffreys,  who  had  is- 
sued his  attachment  aforesaid,  on  February 
5,  1381,  and  also  those  creditors  who  had  ob- 
tained judgments  at  the  March  terra,  1881,  of 
the  circuit  court  uf  Taylor  county,  were  made 
defendants  to  this  bill.  Executions  issued  on 
the  three  last  judgments  on  April  14,  1881. 
This  bill  concludes  thus :  "Plaintiff  thereupon 
charges  and  alleges  that  his  said  mortgage  is 
a  lien  upon  said  Ulman  lease  and  personal 
property  at  and  upon  said  furnace  premises, 
third  in  priority,  the  said  Browning's  mort- 
gage being  flrst,  and  said  Brown  and  plain- 
tiff's mortgage  being  second;  that  his  said 
mortgage  as  to  said  Colgate  lease  is  a  lien  sec- 
ond in  priority,  said  Brown's  and  plaintiiTs 
mortgage  being  flrst.  Plaintiff,  therefore, 
asks  that  said  Ulman  and  Colgate  leases,  and 
said  personal  property  hereinbefore  descril)ed. 


be  sold,  and  that  his  said  claim  be  paid  out  of 
the  proceeds  arising  therefrom;  and  he  asks 
such  further  and  general  relief  as  the  court 
may  see  fit  to  grant." 

All  the  defendants  appeared  to  the  bill,  and 
filed  a  general  demurrer  thereto,  which  by  its 
decree  of  August  11,  1881,  the  court  over- 
ruled; "and  by  consent  of  all  parties  the  cause 
was  referred  to  a  commissioner,  to  ascertain 
and  report  all  the  property,  real  and  personal, 
belonging  to  said  Hurd  in  West  Virginia,  to- 
gether with  the  liens  thereon,  and  their  re- 
spective priorities."  October  20,  1881,  the 
commissioner  reported  that  Charles  S.  Hurd 
owned  no  real  estate  in  West  Virginia;  that 
he  owned  the  following  personal  property,  in 
Preston  county,  W.  Va.:  First,  a  certain 
leasehold  Interest  on  about  2.000  acres  of  land, 
being  the  leasehold  interest  granted  to  said 
Hurd  by  Samuel  Colgate,  of  New  Jersey, 
dated  January  2.  1878.  This  has  been  here- 
inbefore fully  described.  The  following  the 
commissioner  reports  as  the  liens  on  said 
property,  according  to  thei  r  priorities :  First 
in  priority,  mortgage  to  Allen  H.  Childs  and 
Joseph  S.  Brown,  hereinbefore  -described, 
amount  due,  with  interest  to  November  4, 
1881,  813.349.85;  second  in  priority,  mort- 
gage  to  Albert  H.  Childs.  date  June  16. 1880, 
duly  recorded  therein,  heretofore  particularly 
described,  amount  due,  with  interest  to  No- 
vember 4,  1881,  819,622.21.  The  commis- 
sioner reported  that,  in  addition  to  this  mort- 
gage, Albert  H.  Childs  held,  as  collateral  se- 
curity for  this  debt.  750  tons  of  pig-iron,  es- 
timated at  819  or  820  per  ton ;  and  that  after 
the  execution  of  the  two  foregoing  mortgages, 
on  the  15th  day  of  January,  1881,  the  defend- 
ant Charles  S.  Huid  assigned  said  lease  to  the 
Austen  Coke  Company,  subject  to  this  mort- 
gage. The  commissioner  then  reports  in  de- 
biii  the  personal  property  situated  in  Taylor 
county  owned  by  said  Hurd.  It  is  properly 
connected  with  Waldorf  furnace  property,  be- 
longing to  said  Hurd.  He  states  that  be  as- 
certained what  belonged  to  Hurd  by  taking 
all  the  furnace  property, which  had  been  levied 
on  by  an  officer,  and  deducting  from  it  all 
the  personal  property  at  this  furnace  at  the 
time  said  Charles  S.  Hurd  took  possession  of 
it  under  his  lease  from  Ulman,  as  shown  by 
the  deposition  of  Reuben  Watte  and  Thomas 
N.  Jeffreys,  returned  with  the  report.  A 
portion  of  this  personal  property  had  been 
sold  by  a  constable  under  a  distress  warrant 
for  rent,  bringing  8844,  which  bad  all  been 
paid  out  for  taxes  or  rent  and  costs  excepting 
827.97,  still  in  the  constable's  hands.  Thu 
constable  also  sold  under  execution  a  bay 
horse,  the  property  of  the  Lancaster  Furnace 
&  Mining  Company,  subject  to  a  certain  lien, 
for  832.78.  He  paid  for  keeping  the  horse 
87.60,  and  the  balance.  825.15,  he  still  has  in 
bis  hands;  and  he  has  also  882.  the  proceeds 
uf  the  sale  of  a  horse  belonging  to  said  Hurd, 
sold  under  execution;  the  total  amount  in  his 
hands  being  8130.12. 

The  following  is  reported  in  reference  to 
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the  property  of  the  Lancaster  Furnace  & 
Mining  Company:  They  are  the  owners  of 
certain  property  at  the  Waldorf  furnace,  at 
Ironton,  Taylor  county,  W.  Va.  The  report 
gives  a  list  of  this  personal  property,  two 
items  of  which  are  the  railroad  iron  on  two 
and  a  half  miles  of  railroad  track,  two  steam- 
engines,  besides  various  other  items  of  per- 
sonal property  speciQed.  Of  this  personal 
property  the  sheriff  of  Taylor  county,  under 
execution  of  Qeorge  Heller  against  the  Lan- 
caster Furnace  &  Mining  CJompany,  sold  this 
railroad  iron,  one  locomotive  engine,  ihree 
carts,  one  wagon,  and  one  steam-engine,  for  a 
saw-mill.  These  sales  amounted  to$l,707.14. 
These  articles  were  all  purchased  by  Ma- 
son, attorney  for  Heller,  and  by  John  S.  Herr, 
except  certain  articles  purchased  by  others, 
amounting  to  $132.14;  and  tliis  sum,  as  well 
as  all  balances  of  said  purchase  money, 
amounting  to  91,707.14  in  all,  was  settled  by 
the  sheriff  with  Mason,  as  attorney  for  Heller 
in  said  execution.  There  whs  a  deed  of  trust 
on  this  property  which  was  the  first  lien  on 
all  the  property  of  the  Lancaster  Furnace  & 
Mining  Company.  It  was  a  deed  of  trust  to 
Krauas,  trustee,  to  secure  a  debt  of  $15,000, 
which,  with  interest  to  November  4,  1881, 
amounted  to  $20,417.50.  This  debt  had  been 
assigned  to  Charles  S.  Hurd  on  February  7, 

1878,  and  it  was  mortgaged  by  said  Hurd  to 
secure  a  debt  to  Edward  F.  Browning  by 
mortgage  dated  arid  duly  recorded  May  1, 

1879.  The  commissioner  expresses  the  opin- 
ion that  said  Hurd  should  be  substituted  to 
the  trust  lien  of  Krauss  on  this  property,  and 
that  Edward  F.  Browning,  another  lien  cred- 
itor of  said  Hurd,  should  be  substituted  in 
place  of  said  Hurd  to  the  extent  of  the  debt 
against  said  Hurd,  as  follows: 

Amount  of  Browning's  debt tl,431  37 

Interest  14th  February,  1880,  to  Novem- 

ber4,  1831 146  87 

1,786  34 
Interest  8th  November,  1879,  to  Novem- 
ber 4, 1881 213  16 

13,567  78 
Then  followed  46  judgments  against  said 
Hurd,  aggregating  in  amount  $20,417.50,  in 
13  classes.  After  all  these  judgments,  and 
as  the  fourteenth  in  priority,  is  the  judgment 
in  favor  of  George  Heller,  amounting,  with 
interest  to  November  4,  1881,  and  costs,  to 
$5,077.71.  There  is  but  one  lien  subsequent 
to  this,  and  that  is  a  judgment  in  favor  of 
Samuel  Carrothers,  amounting,  debts,  inter- 
est, and  costs,  to  November  4, 1881,  $319.17. 
This  part  of  the  report  concludes  thus:  "  The 
following  liens  on  said  Lancaster  Furnace  & 
Mining  Company's  property  are  also  liens 
upon  the  said  Charles  S.  Hurd's  personal 
property  situated  at  Waldorf  furnace,  in 
Taylor  county,  as  heretofore  reported,  except 
that  said  Edward  F.  Browning's  lien  re[)orted 
first  in  priority  is  not  a  lien  npon  said  Hurd's 
personal  property;  said  Hurd  having  mort- 
gaged to  said  Browning  only  that  property 
acquired  by  him  [Hurd]  through  the  Krauss 


deed  of  trust.  This  will  make  Thomas  N. 
Jeffreys'  attachment  flrst  in  priority,  and  the 
other  execution  liens  following  in  priority  as 
they  were  heretofore  reported,  on  the  furnace 
property,  except  the  liens  of  George  Heller 
and  Samuel  Carrothers,  reported  fourteenth 
and  fifteenth  in  priority,  are  not  Hens  upon 
the  personal  property  hereinbefore  reported 
as  belonging  to  C.  b.  Hurd."  The  report 
then  proceeds  as  follows : 

"The  Lancaster  Furnace  &  Mining  Com* 
pany  are  the  owners  of  a  certain  strip  of  land 
thirty  feet  wide,  running  through  a  tract  of 
land  on  Three  Forks,  known  as  the  ■  Nichols 
Tract.'  The  following  liens  exist  upon  said 
land: 

First  in  priority,  George  Heller,  judg- 
ment debt,  interest,  and  cost 15,077  71 

Second  In  priority,  Samuel  Carrothers, 
Judgment  debt,  interest,  and  cost 819  17 

«i,896  88 

"  Walchrf  FumaeeCase.  The  said  Charles 
S.  Hurd  having  failed  to  comply  with  his 
agreement  with  Alfred  J.  Ulmanin  regard  to 
the  lease  of  the  said  furnace  property,  said 
lease  was  forfeited,  and  said  Alfred  J.  Ulman 
has  taken  possession  of  said  property." 

This  report  was  excepted  to  by  Edward  F. 
Browning  and  Thomas  N.  Jeffreys.  This 
cause  was  on  November  22, 1881,  heard  upon 
this  report,  and  by  consent  of  parties  the 
court,  without  acting  on  said  exceptions,  re- 
committed said  report  to  the  commissi«-ier, 
for  tiie  purpose  of  restating  the  plaintiff's 
claim,  and  amending  the  report  in  such  other 
particulars  as  maybe  deemed  proper  by  him, 
or  required  by  any  of  tlie  parties  hereto. 
There  were  some  directions  given  in  this  de- 
cree in  reference  to  the  mode  of  settling  the 
accounts  of  Hurd  and  plaintiff  which  I  do 
not  deem  necessary  to  set  out;  and  by  the 
same  decree,  by  consent  of  parties,  it  was  de- 
creed that  John  W.  Mason  and  Samuel  Mo- 
Cormick,  special  commissioners,  do  sell  the 
said  lease  of  the  Austen  mines,  made  by  Sam- 
uel Colgate  to  Charles  S.  Hurd,  which  is 
dated  January  2,  1878, — the  sale  to  be  made 
for  one-fourth  in  cash,  and  the  residue  on  a 
credit  of  4,  8,  and  12  months,  with  interest 
from  the  day  of  sale;  the  purchasers  execut- 
ing l)ond8  therefor,  with  good  personal  secu- 
rity. And  other  usual  and  proper  directions 
are  given  with  reference  to  said  sale,  in  said 
decree.  John  W.  Mason,  one  of  these  spe- 
cial commissioners  of  sale,  sold  this  lease  of 
land  known  as  the  "Austen  Mines"  in  the 
manner  stated  in  his  report;  Edward  Austen 
being  the  purchaser,  for  $500.  Tliis  sale  re- 
port was  excepted  to  by  the  Austen  Coke 
Company.  For  reasons  set  forth  in  a  petition 
filed  at  the  next  term  of  the  court,  it  asked 
the  court  to  set  aside  this  sale.  But  the  mo- 
tion was  overruled,  and  the  Austen  Coke  Com- 
pany then  offered  for  said  property  an  upset 
bid  of  $5,500,  in  case  the  sale  should  be  set 
aside  and  biddings  reopened,  securing  tbe 
same  bj  bond,  with  approved  security;  ami 
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theretipon  the  court  set  aside  the  sale  made  to 
Edward  Austen.  From  this  decree  the  pur- 
chaser. Edward  Austen,  obtained  an  appeal 
»nd  supersedeas,  which  was  dismissed  bytliis 
court  as  improVidently  allowed  before  such 
resale  had  been  made  and  conflrmed.  See 
Childs  V.  Hnrd,  25  W.  Va.  580.  This  decis- 
ion was  rendered  April  4, 1885.  In  the  mean 
time  the  said  lease  of  the  Austen  mines  by 
Colgate  to  Hnrd  expired,  to-wit,  in  May,  1888, 
BO  that  there  remained  nothing  for  the  spe- 
cial commissioners  of  the  court  to  sell.  On 
November  18,  1887,  Eugene  G.  Jeffreys  fllpd 
his  cross-bill  in  this  cause,  in  which  he  states 
that  on  February  5,  1881,  in  said  circuit 
court,  Thomas  N.  Jeffreys,  a  defendant  in 
the  original  suit,  commenced  an  action  of  as- 
ntmpsit  against  said  Hurd,  accompanying  it 
with  an  attachment  for  85,000,  and  the  costs 
of  the  suit;  whinh  attachment  was  issued 
and  served  on  that  day  on  Hurd's  estate  in 
Bsiid  Austen  mines. 

The  evidence  of  these  levies  was  flied 
with  the  cross-bill,  which  stated  that  in  said 
action  of  assumpsit,  on  August  11,  1881, 
Thomas  N.  Jeffreys  recovered  against  said 
Hurd  87,001.15,  with  interest  from  tliat  day, 
and  $34.47,  which  judgment  was  transferred 
and  assigned  by  him  to  the  plaintiff  in  the 
cross-bill,  Eugene  G.  Jeffreys.  The  cross-bill 
further  alleges  as  follows:  That  on  May  1, 
1878,  the  defendant  Hurd,  u  nder  said  CSolgate's 
lease,  took  possession  of  the  Austen  mi  nes  and 
at  once  began  to  mine  large  amounts  of  coal 
therein,  and  to  convert  much  of  it  into  coke. 
That  he  employed  the  defendant  Martin  L. 
Shaffer  as  his  agent  to  carry  on  tliese  mining 
and  coking  operations,  and  put  liim  in  pos- 
session and  control  of  said  Austen  mines 
property.  That  he  continued  as  such  agent 
to  carry  on  these  mining  and  coking  opera- 
tions till  May  1, 1888,  when  said  lease  by  Ck>l- 
gate  of  said  property  expired.  That  the  roy- 
alty due  said  Colgate  under  said  lease  for  the 
coal  mines  was  regularly  paid  to  him.  That 
when  said  Hurd  put  said  Shaffer  in  posses- 
sion of  said  Austen  mines,  as  superintend- 
ent, the  said  Hurd  at  once  removed  from  this 
state,  and  has  ever  since  been  a  non-resident 
of  this  state.  That,  as  such  agent.and  su- 
perintendent, Shaffer  received  from  said  Aus- 
ten mines  property  many  thousand  tons  of 
coal,  out  of  which  this  cross-bill  alleges  he 
manufactured  and  sold  at  least  85,893  tons 
of  coke,  and  made  a  net  profit  of  at  least 
$11,915.17,  after  retaining  ail  sums  dnefrom 
said  Hurd  as  salary,  and  as  his  debtor;  of 
Which  net  profit  Shaffer  expended,  without 
consent  or  authority  of  said  Hurd.  $4,062.78 
in  building  on  the  premises,  with  the  knowl- 
edge  and  consent  of  the  landlord  Colgate,  20 
new  ovens,  which  increased  the  vnlile  of  said 
Austen  mines  property  to  the  full  extent  of 
the  costs  of  these  ovens;  and  that  Shaffer  is 
indebted  to  said  Hurd  to  the  full  extent  of 
said  net  profits  of  the  said  mines,  #11,916. 17, 
with  interest  thereon  from  May  1,  1883,  leas 
tke  sum  of  $4,062.78,  unlawfully  and  wrong- 


fully expended  in  building  said  20  coke-ovens. 
This  cross-bill  further  alleges  that  in  said 
original  suit  of  Childs  v.  Hurd,  under  a  de- 
cree dated  April  8, 1882,  directing  a  resale  of 
said  lease  of  the  Austen  mines  property,  it 
was  offered  for  sale  on  July  27,  1885.  But 
McCormiek  &  Armstrong,  who  had  offered 
the  upset  bid  of  $5,500,  wholly  failed  to  bid 
on  said  property,  or  pay  for  the  same,  or  take 
said  property  at  any  price,  as  it  was  then  of 
no  value;  the  said  lease  having  then  expired. 
This  cross- bill  claimsttiat  the  defendants  Mc- 
Cormiek and  Armstrong  were  liable  to  pay 
into  the  court  their  said  upset  bid  of  $5,500. 
with  interest  thereon  from  July  27,  1885, 
and  that  this  money  is  liable  to  be  first  ap- 
plied to  the  plaintiff's  claim;  he  having  a 
lien  thereon  by  virtue  of  the  said  attachment. 

This  cross-bill  also  alleges  that  in  the  orig- 
inal cause  of  Childs  v.  Hurd  an  order  was 
made  directing  Shaffer  to  pay  to  the  general 
receiver  of  this  court  $7,048.11,  which  was 
the  amount  due  from  him  to  said  Hurd  as  bis 
agent  and  superintendent,  excluding,  how- 
ever, the  interest  from  May  1, 1883;  that  said 
Shaffer  paid  said  sum  to  said  receiver,  but 
still  owes  the  interest  on  said  sum  from  May 
1,  1883.  In  this  cross-bill  the  plaintiff,  Jef- 
freys, claims  that  under  the  aforesaid  two 
mortgages  on  Austen  mines  property  no 
rights  passed  to  the  mortgagees,  either  Childs 
or  Brown,  to  change  any  part  of  their  claims 
secured  by  the  same  mortgages  on  the  rents 
and  profits  of  the  said  Austen  mines;  tliat 
in  the  original  suit  they  did  not  make  this 
claim,  but  sought  only  to  subject  the  lease 
property  itself  to  sale;  and  that,  as  to  the 
rents  and  profits  of  said  lease  property  in  the 
hands  of  Shaffer,  the  said  Childs  and  Brown 
by  said  mortgages  had  no  lien  upon  the  same, 
and  that  he  (Shaffer)  was  simply  indebted  to 
Hnrd  individually  therefor,  and  the  plaintiff, 
Jeffreys,  in  this  cross-bill  acquired  a  lien  on 
the  same  by  his  attachment  served  on  Shaf- 
fer on  August  15,  1881. 

It  is  further  alleged  in  this  cross-bill  that 
said  Hurd,  when  he  put  said  Shaffer  in  charge 
of  these  Austen  mines  as  superintendent,  and 
as  the  agent  of  said  Hurd,  in  January.  1881, 
he,  the  said  Hurd,  was  utterly  insolvent  and 
worthless,  and  that, this  being  his  pecuniary 
condition,  he  changed  hb  residence  from 
West  Virginia  to  New  York,  where  he 
promptly  associated  himself  with  two  other 
persons  under  the  statute  law  of  that  state, 
and  formed  two  distinct  joint-stock  corpo- 
rations; these  three  persons  being  the  only 
incorporators  and  trustees  of  both  corpora- 
tions,  one  called  the  "  Alleghany  Iron  &  Coke 
Company,"  and  the  other  the  "Austen  Coke 
Company,"  both  having  their  principal  offices 
in  the  city  of  New  York;  these  companici 
were  thus  got  up  simply  that  all  the  property 
owned  by  the  said  Hurd.  including  the  Aus- 
ten mines,  might  be  assigned  to  them,  aaid 
assignment  being  made  with  Intent  to  hin- 
der, delay,  and  <tofraud  the  plaintiff  in  this 
croaa-bill,  andother  creditors  of  tLe  said  Hnrd; 
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that  the  certiflcntes  of  the  fonbation  of  both  of 
these  companies  were  made  on  the  same  day, 
January  14, 1881 ;  that  this  acknuwledgment 
of  the  agreement,  the  basis  of  each  of  these 
corporations,  was  made  by  these  parties  on 
the  same  day,  and  before  the  same  notary 
public,  and  on  the  next  day  they  were  both 
filed  in  the  office  of  the  clerk  of  the  county 
of  New  York,  in  the  state  of  New  York; 
but  that  no  duplicate  of  either  certificate 
was  ever  filed,  as  requirpd  by  law,  in  the 
office  of  the  comptroller  of  the  treasury  of 
Ne'w  York;  nor  has  either  of  these  corpora- 
tions ever  filed  in  the  office  of  the  clerk  of 
the  county  of  New  York  any  annual  report, 
as  required  by  law;  nor  has  either  of  said 
corporations  made  any  report  to  the  comp- 
troller of  the  treasury  of  New  York,  though 
both  of  these  reports  are  required  to  be  made 
under  the  taws;  nor  has  either  of  tliese  cor- 
porations ever  transacted  any  business  what- 
ever; nor  did  eittter  of  them  ever  have  any 
principal  office  or  place  of  business  in  New 
York  city;  nor  did  either  of  them  ever  keep 
any  stoi'k-l>ook,  as  required  by  law ;  nor  did 
either  of  said  corporations  file  with  the  sec- 
retary of  state  of  West  Virginia,  on  or  be- 
fore Jannaij  15, 1881,  a  copy  of  said  articles 
of  association,  or  of  the  law  or  authority  un- 
der which  they  were  incorporated;  nor  was 
a  certiUcate  issued  to  either  of  said  corpora- 
tions by  the  secretary  of  state  of  West  Vir- 
ginia, or  recorded  by  either  of  said  corpora- 
tions in  any  county  of  West  Virginia;  nor 
did  either  of  said  corporations  place  or  file  in 
the  county  court's  clerk's  office  of  the  clerk 
of  the  county  court  6t  any  county  a  copy  of 
its  articles  of  association ;  nor  do  any  of  the 
acts  required  by  the  laws  of  West  Virginia 
to  be  done  by  such  foreign  corporations. 

The  plaintiff  in  this  cross-lnll  still  further 
alleges  that  at  the  same  time,  January  15, 
1888,  and  before  either  of  said  certificates  of 
incorporation  were  filed  in  the  office  of  the 
clerk  of  New  York  connty,  the  defendant, 
said  Hurd,  executed,  with  intent  to  delay, 
tiinder,  and  defraud  the  plaintiff  in  this  cross- 
bill, and  his  other  creditors,  three  assign- 
ments in  writing,  that  is  to  say:  One  to  Al- 
leghany Iron  &  Coke  Company,  of  all  of  his 
property  of  every  kind  situated  in  Taylor 
county,  including  the  lease  premises  in  Tay- 
lor county,  W.  Va.,  conveyed  to  him  (Hurd) 
by  said  Clerc,  consisting  of  iron  ore  mines 
of  tlie  value  of  many  thousand  dollars;  also 
another  assignment  to  the  said  Alleghany 
Iron  &  C!oke  Company  of  all  his  (said  Kurd's) 
property  of  every  kind,  on  certain  other  prem- 
ises in  Taylor  county,  W.  Va.,  leased  to  him 
(Hurd)  by  Alfred  J.  Ulman,  where  ttiere  was 
a  blast  iron  furnace,  for  making  pig-iron,  to> 
gether  with  said  furnace  and  lease  premises, 
of  the  Tiklue  of  many  thousand  dollars;  and 
the  third  of  said  assignments  was  to  the  Aus- 
ten Coke  Company  of  all  his  (said  Kurd's) 
property  of  every  kind  in  the  Austen  mines 
property,  in  Preston  county,  W.  Va.,  includ- 
'ng  the  lease  of  the  Austen  mines  property 


made  by  Samuel  Colgate,  ot  New  Jersey,  to 
said  Hurd,  dated  January  2, 1878;  that  each 
of  these  several  assignments  was  promptly 
recorded  in  the  office  of  the  clerk  of  the  coun- 
ty where  the  property  therein  assigned  was 
located;  that  all  these  assignments  were  made 
at  the  same  time,  attested  by  the  same  wit- 
nesses, and  acknowledged  by  said  Hurd  bo- 
fore  the  same  notary  public;  and  that  they  and 
the  said  two  certificates  of  incorporation  con- 
stitute one  and  the  same  transaction ;  that 
both  of  these  corporations  were  created  by 
said  Hurd  with  intent  to  delay,  hinder,  and 
defraud  the  plaintiff  and  his  other  creditors, 
and  for  the  sole  purpose  of  taking  these  as- 
signments, and  do  constitute  a  part  of  the 
fraudulent  scheme  carried  out  by  said  Hurd 
to  hinder,  delay,  and  defraad  his  creditors; 
that  the  said  Austen  Coke  Company  was  not 
in  existence  when  said  assignment  of  it  was 
made;  tliat  neither  of  said  corporators  ever 
did,  or  pretended  to  do,  any  business,  or 
owned  or  pretended  to  own  any  property 
whatever,  except  that  the  Austen  Coke 
Company  pretended  to  own  said  Austen 
mines,  which  continues  to  be  really  the  prop- 
erty of  said  Hurd  since  said  assignment,  as 
it  was  before;  that  the  Austen  Coke  Com- 
pany is  but  another  name  of  said  Hurd,  and 
the  pretended  assignment  to  it  was  without 
consideration,  and  fraudulent  as  to  the  plain- 
tiff's claim,  and  was  known  and  so  intended 
l)oth  by  the  said  Hurd  and  by  the  other  two 
corporators  and  trustees  composing  what  was 
called  the  "Austen  Coke  Company;"  that,  the 
said  Hurd  being  the  president  of  each  of 
these  corporations,  they  knew  all  that  Hurd 
knew  with  reference  to  these  assignments, 
and  were,  of  course,  aware  that  they  were 
voluntary  and  fraudulent  as  to  the  creditors 
of  said  Hurd,  though  stated  on  their  face  to 
have  been  for  a  consideration  of  SlOO  and 
other  valuable  consideration;  that  one  of 
these  corporations,  the  Alleghany  Iron  & 
Coke  Couipany.  has  never  claimed,  or  pre- 
tended to  claim,  the  valuable  properties  so 
assigned  to  it  as  aforesaid;  but  that  the  said 
Austen  Coke  Company  in  this  original  suit 
claimed  the  whole  of  the  net  issues  and  ben- 
efits of  the  Austen  mines  which  so  came  into 
the  hands  of  said  Shaffer,  including  ttie  money 
so  paid  by  him  into  the  hands  of  the  receiver 
of  this  court  in  this  suit. 

The  prayer  of  the  cross-hill  is  as  follows: 
"To  the  end  that  plaintiff  may  be  relieved  in 
the  premises,  he  prays  that  an  attachment 
may  be  issued  herein  against  the  defendant 
Hurd  for  said  $7,001.15,  with  interest  there- 
on from  11th  August,  1881,  and  SS4.47,  the 
costs  of  said  judgment,  and  the  costs  of  this 
suit;  that,  as  to  said  money  paid  into  the 
hands  of  the  general  receiver  of  court,  plain- 
tiff may  have  the  benefit  of  the  lien  of  the  at>> 
tachment  issued  herein,  and  the  benefit  of  his 
said  attachment  issued  in  his  action  at  law 
on  the  5th  day  of  February,  1881 ;  that  the 
defendant  Shaffer  may  l>e  required  to  payout 
of  said  •ll.QlS.l?,  and  its  accrued  interest 
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since  it  cstme  Into  liis  liands,  the  claim  of 
plaintiff  and  the  costs  of  this  suit;  that  plain- 
tifTs  claim  may  be  paid  out  of  the  said 
$7,048.11,  now  under  the  control  of  tliisctmi-t, 
in  the  bands  of  its  general  receiver;  tliat  the 
said  assignment  executed  by  the  defendant 
Hurd  to  the  Austen  Coke  Company  of  tlie 
Austen  mines  maybe  set  aside  and  overruled 
as  to  plaintiff's  claim;  that  tlie  defendants 
McCormick  and  Armstrong  be  required  to  pay 
into  court  said  sum  of  85,500,  witli  interest 
thereon  from  July  2, 1885,  hereinbefore  men- 
tioned; that  the  cost  of  building  said  twenty 
new  ovens  may  be  charged  to  the  defendant 
Colgate  in  payment  of  his  claim  for  royalties 
on  coal  mined  by  Shaffer  after  January  15, 
188 1 ;  and  that  plai  n  tiff  may  have  in  the  prem- 
ises such  other,  further,  and  general  relief 
as  the  nature  of  bis  case  may  require,  and  to 
equity  appertains." 

At  the  March  rules,  1886,  the  Austen  Coke 
Company  filed  its  answer  to  this  cross-bill. 
It  claimed  that  it  was  a  corporation,  duly  in- 
corporated under  the  laws  of  New  York,  and 
duly  entered  and  registered  under  the  laws  of 
West  Virginia,  and  as  such  entitled  to  hold 
property  and  transact  business  in  these  states, 
and  to  be  fully  protected  in  its  corporate 
rights.  The  answer  avers  that  in  the  exer- 
cise of  its  corporate  rights,  on  the  15th  of 
January,  1881,  it  became  the  purcliaser,  for  a 
good  and  valuable  consideration,  of  tlie  in- 
terest of  Charles  S.  Hurd  in  certain  leasehold 
pioperty  at  Austen,  in  Preston  county,  W. 
Va.,  known  as  the  "Austen  Mine  &  Coke 
Works, "  conveyed  to  said  Hnrd  by  Colgate  by 
lease  dated  January  2, 1878,  for  the  purpose  of 
mining  coal,  and  coking  and  marketing  the 
same;  that  it  at  once  took  possession  of  said 
property  by  its  agent,  Martin  L.  Shaffer,  who 
had  been  the  agent  of  said  Colgate  and  said 
Hurd,  but  who  was  directed  to  account  to  the 
respondent,  said  Austen  Coke  Company;  and 
the  respondent,  said  company,  from  the  time 
of  said  purchase,  January  15,  1881,  became 
the  owner  of  said  Austen  mines,  rents,  is- 
sues, and  profits,  and  is  not  subject  to 
the  attachment  issued  by  the  plaintiff  in  the 
cross-bill,  some  three  weeks  afterwards,  on 
February  5,  1881,  against  said  Hurd,  who 
had  no  sort  of  interest  or  ownersliip  in  any  of 
said  property  levied  on  as  his  under  this  at- 
tachment. In  said  answer  the  company  de- 
nies that  it  was  created  to  hinder,  delay,  and 
defraud  the  plaintiff  and  other  creditors  of 
said  Hard,  or  that  it  was  in  collusion  With 
him  for  any  such  purpose.  It  denies  that  it 
has  no  principal  otflce  or  place  of  business  in 
New  York  city,  and  that  it  has  not  transact- 
ed business  and  has  not  kept  stock  and  other 
company  books,  and  says  the  contrary  is  the 
truth.  It  claims  that  aU  such  allegations  are 
impertinent,  averring  that  while  all  certifi- 
cates and  reports  required  have  been  made 
and  filed,  it  would  not  at  all  affect  its  rights 
in  this  suit  were  these  allegations  true;  as  it 
claims  that,  did  all  the  negligence  stated  in 
tbe  oraes-biil  exist,  yet  the  plaintiff  in  this 


cross-bill  conld  take  no  advantage  thereoL 
This  answer  asserts  that  the  Austen  Coke 
Company  is  a  corporation  legally  created, 
and  competent  to  take  and  bold  the  properly 
assigned  to  it;  that  it  transacted  business,  and 
did  purchase  and  talie  possession  of  said  prop- 
erty, and  is  the  legal  owner  thereof;  that  the 
assignment  to  it  of  said  property  was  for  a 
valuable  consideration,  and  was  in  no  wise 
fraudulent,  and  therefore  the  defendant  Hurd 
had  no  ownership  of  any  of  said  property, 
and  did  not  control  the  same,  nor  the  stock 
of  said  corporation;  and  that  the  said  corpo- 
ration, after  said  assignment,  owned  said 
Austen  mines  property,  and  the  rents,  issues, 
and  profits  thereof.  The  said  company  makes 
a  pai-t  of  its  answer  the  record  of  a  suit  in 
chancery  brought  by  it  in  the  United  States 
district  court  of  West  Virginia  agiiinst  said 
Martin  L.  Shaffer  and  others.  This  suit  was 
brought  in  April,  1882.  It  set  out  the  facts 
alleged  in  this  answer,  and  asked  that  Martin 
L.  Shaffer,  as  the  agent  and  superintendent 
of  the  Austen  Coke  Company,  be  required  to 
account  for  the  rents,  issues,  and  profits  there- 
of since  May  15,  1881.  Martin  L.  Shaffer, 
Samuel  Colgate,  and  Charles  S.  Hurd  were 
defendants  in  this  suit,  and  it  prays  ttiatsaid 
Shaffer  may  render  an  account  of  his  agency 
as  such  superintendent  of  said  Austen  minea 
since  January  15, 1881,  and  deliver  to  the  Aus- 
ten Coke  Company  full  possession  of  said  lease- 
hold property,  machines,  machinery,  and  all 
other  property  on  said  leasehold  premises,  as 
fully  as  it  was  granted  by  said  Hurd  to  tbe 
Austen  Coke  Company.  So  far  as  the  record 
iMfore  us  shows,  it  does  not  appear  what  has 
been  done,  if  anytliiiig.  in  this  suit  in  the 
United  States  district  court  of  West  Virginia, 
other  than  tbe  filing  of  the  bill,  or  that  any- 
thing else  has  been  done.  Miiry  £.  Clerc,  devi- 
see of  F.  Leon  Clerc,  filed  an  answer  to  the 
original  bill,  in  which  she  claims  that  her  tes- 
tator devised  to  her  certain  land,  which  has 
been  leased  to  the  Lancaster  Furnace  &  Min- 
ing Company  for  25  years  from  June  S,  1874; 
that  about  two  years  thereafter  the  said  com- 
pany abandoned  said  lease;  that  by  the  terms 
of  said  lease  they  had  no  right  to  I'emove  a 
certain  railroad  track  which  they  had  laid 
down ;  and,  so  far  as  it  is  on  tbe  land  devised 
to  her,  it  is  claimed  by  her  as  part  of  the 
realty.  She  also  claims  a  portion  of  the  said 
land  as  the  heir  of  one  of  her  brothers,  who 
was  a  lessor  of  said  land  and  said  company, 
alleging  that  her  testetor,  F.  Leon  Clerc,  be- 
came, after  the  surrender  of  said  lease,  the 
owner  in  fee  of  said  land ;  and  that  on  No- 
vember 19,  1877,  said  Clerc  leased  said  land 
to  said  Hurd  for  15  years,  for  tbe  purpose  of 
mining  iron  ore;  that  he  did  this,  removing  the 
iron  ore  to  his  furnace  at  Ironton;  tiiat  on 
his  lease,  wlien  he  quit  owning  said  land,  lie 
owed  a  considerable  royalty  to  her  testator, 
wliich  she  claims.  She  claims  that  the  rail- 
road iron,  if  regarded  as  personalty,  sliould 
lie  applied  to  the  payment  of  the  royalty  due 
from  said  Hard.    Albert  H.  Cbilds  filed  an 
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tnswer  to  this  cross-bill,  April.  1880.  He 
says  the  mortgage  executed  for  bis  benefit  by 
said  Hard,  June  10.  1880.  was  forfeited  in 
July,  1880;  that  in  April  or  May.  1881,  he, 
desiring  to  possess  himself  of  said  Austen 
mines  under  this  Colgate  lease,  and  to  have 
the  same  sold  to  pay  the  amount  due  him 
from  said  Hurd  secured  by  said  mortgage. 
found  Martin  L.  Shaffer  in  possession  of  said 
property,  claiming  that  he  had  been  put  in 
possession  of  it  by  said  Hurd  in  January, 
1881.  under  a  contnict  by  which  Shaffer  was 
to  pay  himself  a  debt  Hurd  owed  him.  and 
pay  certain  moneys  due  miners  who  haid  la- 
bored in  mining  on  said  land;  that  he  learned 
in  April  or  May.  1881,  that  the  so-called  Aus- 
ten Coke  Company  was  claiming  the  posses- 
sion of  said  mines  of  Shaffer;  and  that  in 
May.  1881.  he  instituted  this  suit,  and  Shaf- 
fer refused  to  give  liim.  or  any  one  else,  pos- 
session of  said  moneys  or  leasehold,  but  said 
he  would  continue  to  operate  them  until  they 
were  sold,  or  he  was  legally  dispossessed,  or 
until  the  expiration  of  the  lease,  and  pay  the 
proceeds  into  the  court,  to  be  disposed  of  as 
it  might  direct.  He  did  so  operate  said  mines 
till  said  lease  expired,  in  May,  1883,  and 
brought  into  court  $7,048.11,  derived  from 
the  use  of  said  mines.  Childs,  In  this  answer, 
claims  that  he  lias  the  same  liens  upon  the 
funds  80  brought  into  court  by  Shaffer  as  he 
had  upon  said  mines  and  leasehold  property 
under  his  mortgage;  that  in  fact  said  funds 
represent  said  lease;  and  that  said  lease  has 
been  thus  in  fact  converted  into  money.  He 
alleges  that  in  said  original  suit  the  court  as- 
certained that  said  Hurd  was  indebted  to 
him  S4.696.10,  with  interest  from  March,  1882, 
secured  by  this  mortgage;  that  no  part  uf 
this  has  ever  been  paid.  He  claims  that  with 
the  money  paid  into  the  court  by  Shaffer 
there  is  now  on  hand  sufficient  to  pay  the  en- 
tire amount  due  him.  and  claims  that  it 
should  be  so  applied;  and  be  denies  that  Jef- 
freys has  any  lien  on  this  fund  or  upon  said 
leasehold  property  or  moneys  till  be  (Childs) 
has  been  fully  paid.  He  claims  the  rents, 
issues,  and  profits  of  the  Austen  mines  un- 
der the  mortgage  to  him  to  satisfy  his  debt 
secured  thereby,  amounting  to  $4,696.10, 
with  interest  from  March  20. 1882. 

Samuel  Colgate  filed  in  July,  1886,  his  an- 
swer to  said  cross-bill.  He  admits  his  lease 
of  January  2,  1878.  to  Charles  S.  Hurd,  for 
five  years.  He  admits  the  receipt  of  all  the 
royalty  of  10  cents  per  ton  on  all  coal  mined 
on  said  leasehold  property  up  to  January  1, 
1881,  but  alleges  that  all  accruing  since  then 
is  still  due  and  unpaid;  and  be  asks  that  it 
be  decreed  to  be  paid  to  him,  and  be  states 
the  amount  of  coal,  which  has  been  mined, 
on  which  this  royalty  is  due;  and  he  claims 
that  the  royalty  dne  him  ought  to  be  paid  to 
nim  out  of  the  rents  and  profits  of  said  coal 
mines  paid  into  the  court  by  Martin  L.  Shaf- 
fer. He  denies  that  said  Shaffer  was  his 
agent  to  collect  said  royalty.  He  avers  that 
no  coke-ovens  were  erected  on  said  leasehold 
T.9B.B.no.6 — a 


property  by  said  Hard  by  his  direction,  and 
that  be  is  not  responsible  for  any  which  said 
Hurd  may  have  erected,  and  cannot  be 
charged  with  them  under  his  lease  to  Hurd. 
All  other  allegations  in  the  cross-bill  are  d*« 
nied. 

February,  1881,  Charles  S.  Hurd  answerer^ 
this  cross-bill.  He  denies  that  the  attach 
ment  sued  out  by  Thomas  N.  Jeffreys  was 
sued  out  on  just  grounds,  or  that  the  prop 
erty  levied  on  by  the  officers  under  these  at- 
tachments was  his  (Kurd's)  property,  or  that 
said  attachments  were  levied  on  the  rents, 
issues,  and  profits  of  said  Ansten  mines 
leasehold  property  in  the  hands  of  Martin  L. 
Shaffer.  He  denies  that  he  became  in  Jan- 
uary, 1881,  a  non-resident  of  West  Virginia. 
He  avers  that  he  was  then  only  temporarily 
absent  in  New  York,  where  said  companies 
were  organized  in  perfect  good  faith,  openly, 
and  legitimately,  for  the  purpose  of  operating 
said  coal  and  iron  mines.  The  assignment 
to  said  companies  was  made  in  perfect  good 
faith  by  respondent  with  no  intent  to  delay, 
hinder,  or  defraud  his  creditors.  He  alleges 
that  he  claims  no  interest  in  said  Austen 
mines,  as  be  says  be  transferred  and  assigned 
all  his  interest  therein  to  the  Austen  Coke 
Company,  which  was  formed  with  no  fraud- 
ulent purpose,  but  solely  for  the  purpose  of 
enabling  the  respondent  Hurd  to  pay  bis 
debts,  which  he  would  have  been  able  to  do 
by  the  sale  of  his  stock  in  said  company,  had 
not  his  agent,  Shaffer,  and  the  plaintiff,  Jef- 
freys, prevented  him  from  selling  said  stock 
or  from  realizing  dividends  from  the  earnings 
of  tlie  said  mines  and  works.  He  further 
alleges  that  the  said  company,  immediately 
after  its  organization  in  January,  1881,  es- 
tablished its  principal  office  in  the  city  of 
New  York,  and  had  and  kept  the  stock-book 
required  by  law,  and  transacted  its  business. 

S.  P.  MeCormick,  Caleb  Boggess,  and  John 
Bassel,  for  appellants.  J.  W.  Mason,  for 
Childs  and  Brown.  Frank  Woods,  for  E. 
Q.  Jeffreys. 

Green,  J.  The  most  important  qnestion 
presented  h|y  this  record  is,  tu  whom  does  the 
$7,043.11  paid  by  Martin  L.  Shaffer  to  the 
receiver  of  the  court  under  its  order  entered 
November  20,  1885,  properly  belong?  It 
was  the  proceeds  of  the  mining  of  the  Aus- 
ten mines  by  Charles  S.  Hurd,  who  was  in- 
solvent, and  unable  to  work  them;  and  it 
was  understood  that  out  of  the  net  proceeds 
of  these  mining  operations  Shaffer  would  pay 
the  debt  said  Hurd  owed  to  him  and  the  debts 
he  owed  to  sundry  miners  and  laborers. 
Hurd's  Interest  in  said  Austen  mines,  so 
placed  under  the  management  and  control  of 
Shaffer,  was  a  lease  of  certain  coal  lands, 
about  2,000  acres,  known  as  the  "Austen 
Mines,"  for  five  years,  by  Samuel  Colgate  to 
Charles  S.  Hurd,  which  lease  was  created  by 
a  contract  dated  January  2,  1878,  and  ex- 
pired May,  1883.  After  said  Hurd  had  so 
leased  this  Austen  mines  property  on  August 
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13. 1879,  he  exrauted  to  John  S.  Brown  and 
A.  H.  Cbilds  a  mortgage  on  the  said  Austen 
mines  and  certain  other  property.  The 
amount  of  this  debt  so  secured  was  ascer- 
tained to  be  tLSSS-OQ,  with  interest  from 
Marcb  1, 1881.  On  June  10, 1880,  said  Hurd 
executed  a  second  mortgage  on  these  Austen 
mines  and  other  property  to  the  plaintiff,  A. 
H.  Childs,  to  secum  a  debt  of  $15,000,  paya- 
ble in  10  days  after  date.  Ttie  amonnt  due 
on  this  debt  so  secured,  as  afterwards  ascer- 
tained, was  $4,696.10,  with  interest  frcHD 
June  1.  1881,  till  paid.  Of  this  sum  paid  in 
by  Shaffer,  Chllds  and  Brown  claim  enough 
to  pay  the  balance  due  on  their  mortgage,  of 
$1,838.09,  with  interest  from  Marcli  1.  1»81. 
A.  H.  Childs  then  claims  that  the  residue  of 
the  said  fund  should  he  paid  or  the  debt  se- 
oared  by  the  mortgage  to  him.  The  balance 
dae  on  it  is  $4,696.10,  with  interest  from 
January  1, 1881.  In  opposition  to  both  these 
claims.  £.  G.  Jeffreys  claims  the  whole  of 
this  fund  under  his  attachment  served  on 
said  Hurd's  interest  in  the  Austen  mines 
property  on  February  15, 1881.  and  the  court 
below  based  its  action  on  this  as  the  correct 
view. 

It  is  insisted  in  argument  by  the  counsel 
«f  Jeffreys  that  the  claims  of  Childs  and 
Brown,  as  mortgagees  to  this  fund,  are  in- 
valid, because  their  mortgages,  while  prior 
liens  on  the  lease  of  Austen  mines  by  Colgate 
to  Hurd,  created  no  lien  on  the  rents,  issues, 
and  profits  of  the  Austen  mines.  They  had 
liens  on  the  corpus  of  this  lease,  but  as  long 
as  the  mortgagor,  Hurd,  remained  in  posses- 
sion, he,  and  not  his  moitgageps,  were  en- 
titled to  the  issues  anil  profita  of  the  lease. 
The  only  way  in  which  the  mortgagors  could 
be  entitled  to  the  rents  and  proflta  was  to  take 
possession  of  the  property,  which  they  had  a 
right  to  do  at  any  time  after  forfeiture,  or 
non-payment,  when  due.  of  the  debts  secured 
by  tlie  mortgag)  s.  This  they  never  did,  but 
Hurd,  the  mortgagor,  or  his  agent,  Shaffer, 
remained  in  possession  of  the  mines,  taking 
the  rents  and  profits  till  tlie  expiration  of  the 
lease  of  Colgate  to  Hurd.  The  law  is  well 
settled  that  a  mortgagee  is  not  entitled  to  de- 
mand of  the  mortgagor  or  owner  of  the  eq- 
uity of  redemption  the  rents  and  profits  of 
the  mortgaged  premises  until  he  has  actual 
possession.  The  rule  on  this  subject  is  thus 
stated  in  Bacon's  Abridgment,  tit.  "Mort- 
gage," 0:  "Although  the  mortgagee  may  as- 
sume possession  of  ejectment  at  his  pleasure, 
and  according  to  the  case  of  Moss  v.  Oalli- 
more,  1  Doug.  279,  may  give  notice  to  the 
tenants  to  pay  him  the  rent  at  the  time  of  the 
notice,  yet,  if  he  suffers  the  mortgagor  to  re- 
main in  possession  or  in  receipt  of  the  rents, 
it  is  a  privilege  belonging  to  his  estate  that 
be  cannot  be  called  upon  to  account  for  the 
rents  and  profits  to  the  mortgagee,  even  al- 
though  the  security  be  insufilcient. "  In  Hig- 
gins  T.  Buildings  Co.,  2  Atk.  107,  Lord  Hard- 
wioKS  thus  states  the  law:  "In  the  case  of  a 
mortgagee,  where  a  mortgagor  Is  left  in  poa- 


session  upon  a  bill  brotight  by  the  mortgagee 
for  an  account  in  this  court,  he  can  never 
have  a  decree  for  an  account  of  rents  and 
profits  from  the  mortgagor  for  any  of  the 
years  back  during  the  possession  of  the  mort- 
gagor." And  again,  in  Mead  V.  Lord  Orrery, 
8  Atk.  244,  be  says:  "As  to  the  mortgagor.  I 
do  not  know  any  instance  where  he  keeps  in 
possession,  that  he  is  liable  to  account  for  tlie 
rents  and  profits  to  the  mortgagee,  for  the 
mortgagee  ought  to  take  the  legal  remedies 
to  get  into  the  possession."  The  Americaa 
decisions  sustain  this  rule.  So  lung  as  the 
mortgagor  is  allowed  to  remain  in  possession, 
be  is  entitled  to  receive  and  apply  to  his  own 
use  the  increase  and  profits  of  the  mortgaged 
estate;  and,  although  the  mortgagee  may 
have  the  right  to  take  possession  upon  condi- 
tion broken,  if  he  does  not  exercise  the  right 
he  cannot  claim  the  renta;  if  he  wishes  to  re- 
ceive the  rents,  he  must  take  means  to  obtain 
the  possession.  See  Wilder  v.  Houghton,  1 
Pick.  87:  Hank  v.  Beed,  8  Pick.  459;  Noyes 
v.  Rich,  52  Me.  115;  Clarke  v.  Curtis,  1  Orat. 
289;  Beverley  v.  Brooke  and  Same  v.  Scott, 
4  Qrat.  208,  209,  et  seq. ;  Allen  v.  Oibson,  4 
liand.  (Va.)  468;  Oilman  v.  Telegraph  Co.. 
91  U.  S.  603.  617;  Teal  v.  Walker,  111  U.S. 
248,  4  Sup.  Ct.  Rep.  420. 

While  it  is  not  disputed  that  this  ia  the 
law,  yet  it  is  insisted  that  it  has  no  applica- 
tion, when  the  mortgaged  estate  is  a  lease- 
hold and  not  a  fee-simple.  The  interest  of 
the  mortgagor,  Hurd,  in  the  Austen  mines 
was  a  lease  of  five  years;  and  it  is  argued  by 
the  counsel  for  the  mortgagee  that  this  was 
but  a  right  to  use  these  Austen  mines  for  five 
years.  These  funds  derived  from  the  use  of 
the  mines  by  Shaffer  were  not,  strictly  speak- 
ing, rents  and  profits.  They  represent  the 
lease  iUelf.  It  is  all  that  is  left  of  tbe  thing 
mortgaged.  The  mortgaged  premises  being 
so  converted  into  money,  the  mortgagors  are 
entitled  to  the  fund  as  the  equivalent  of  the 
lease.  When  a  tenant  mortgages  his  crop,  it 
cannot  be  said  that  this  crop  is  rent,  although 
it  issues  out  of  the  land.  But  certainly  a 
court  of  equity  would  preserve  for  the  benefit 
of  the  mortgagee  the  fund  into  which  the  crop 
has  been  converted.  The  error  in  this  rea- 
soning is  the  assumption  that  under  Colgate's 
lease  Hurd  had  simply  the  right  to  take  the 
rents  and  profits  of  the  Austen  mines  for  five 
years;  and  that  it  was  really  these  rents  and 
profits  for  five  years  which  he  afterwards 
mortgaged.  On  the  contrary,  what  Hurd 
owned  and  mortgaged  was  a  leasehold  estate 
in  the  land  known  as  the  "Austen  Mines," 
and  whether  it  was  a  leasehold  estate  or  a  fee- 
simple  estate  mortgaged,  till  ttw  mortgagee 
takes  actual  possession  of  the  estate,  which 
be  has  a  right  to  do,  the  rents  belong  to  the 
mortgagor.  It  was  so  decided  in  Mayo  v. 
Fletcher,  14  Pick.  525. 

But  there  is  another  ground  on  whloli  the 
mortgagees  in  this  CJtuse  insist  that  they  were 
entitled  to  the  fund  in  court  arising  out  of 
theissues  and  profits  of  the  mortgaged  estate. 
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They  admit  that  the  law  is  correctlj  stated 
by  Judge  Baldwin  in  Beverley  v.  Brooke 
and  Same  v.  Scott,  4  Grat.  212.  He  says: 
"It  is  true  that  a  mortgagee's  right  to  receive 
the  proflts  is  an  incident  of  his  possession, 
and,  if  lie  permits  the  mortgagor  or  subse- 
qaent  incumbrancers  to  retain  the  possession 
and  enjoy  the  proflts,  he  cannot  recover  them 
by  action  at  law  or  suit  in  equity.  But  the 
^>pointment  of  a  receiver  is  in  ttie  nature  of 
an  injunction,  which  defeats  the  mortgagee's 
power  of  election.  Ho  cannot  take  posses- 
siOD  if  he  would.  The  court  takes  and  pre- 
serves it  for  him  until  his  right  of  priority  is 
established.  If  he  be  a  party  to  this  suit,  he 
has  nothing  to  do  but  wait  the  decision  of 
the  controversy,  and  receive  the  rents  from 
the  hands  of  tlte  court."  It  is  certainly  the 
general  rule,  in  a  suit  to  foreclose  a  mort- 
gage or  to  sell  the  mortgaged  estate  to  pay 
the  debt  secured  by  a  mortgage,  that  the 
mortgagee  has  no  claim  to  the  rents  and 
profits  of  the  mortgaged  estate  till  it  is  taken 
possession  (rf  by  a  receiver  appointed  by  the 
court;  but  it  is  insisted  that  if,  in  addition  to 
seeking  to  foreclose  the  mortgage,  or  to  sell 
the  mortgaged  estate  to  pay  the  debt  secured 
by  it,  the  bill  seeks  to  subject  the  future 
rents  and  profits  of  the  mortgaged  estate  to 
the  payment  of  the  debt  secured  by  the  mort- 
gage, tlie  court  will  apply  such  future  rents 
and  proQts  after  the  institution  of  such  suit 
to  the  pityment  of  the  mortgage  debt,  if  it  be 
necessary  in  order  to  satisfy  the  same;  and 
sucii  rents  and  proflts,  after  the  institution 
of  such  suit,  do  not  belong  to  the  mortgajtee, 
nor  are  they  subject  to  his  control,  nor  to  that 
of  any  person  claiming  by,  through,  or  under 
bim.  And  the  case  of  Bow  v.  Iteilroad  Co., 
20  Fed.  Kep.  768,  is  relied  upon  as  sustain- 
ing this  principle.  It  was  there  held  that  the 
mortgagor  of  a  railroad,  though  the  mortgage 
covers  income,  cannot  be  required  to  pay  the 
mortgagee  for  earnings,  while  the  property 
remains  in  his  possession,  until  a  demand 
has  been  made  on  him  therefor,  or  fOr  a  sur- 
render of  the  possession  under  the  provis- 
ions of  the  mortgage.  This  was  also  in 
effect  decided  in  Railroad  Co.  t.  Cowdrey, 
11  Wall.  459.  If,  however,  the  suit  is  not 
simply  for  the  foreclosure  of  the  mortgage 
or  sale  of  the  railroad  to  pay  the  mortgage 
debt,  but  also  that  the  mortgagor  may  be  re- 
qnired  to  surrender  the  possession  of  the  rail- 
road, the  mortgagee  would  be  entitled  to  the 
earnings.  The  mortgagee,  it  was  held  in  this 
case,  was  entitled  to  the  income  and  profits  of 
the  railroad  from  the  institution  of  the  suit, 
and  not  from  the  time  the  receiver  of  the 
railroad  was  appointed,  some  time  afterwards. 
The  ground  of  this  decision  was  tliat,  after 
the  institution  of  anch  a  suit,  the  company 
or  mortgagor  wrongfully  withheld  the  pos- 
session, and  under  such  circumstances  equity 
forbids  that  it  should  retain,  as  against  the 
mortgagee,  the  fruits  of  its  refusal  to  do  what 
it  ought  to  have  done.  If  they  had  done  so, 
when  tbe  soit  was  bMugkt,  a  receiver  would 


have  been  nnnecessaty.  Upon  tbe  principles 
laid  down  in  these  decisions  of  the  supreme 
court  of  the  United  States,  which  seem  to  be 
sustained  by  good  reason,  it  would  appear  to 
follow  that,  if  a  suit  was  brought  by  a  mort- 
gagee, not  only  to  foreclose  a  mortgage  debt, 
but  also  asking  the  court  in  the  mean  time  to 
put  the  mortgagee  in  possession  of  the  estate, 
or  to  appoint  a  reoeiver,  and  appropriate  the 
rents  and  proflto  of  tbe  estate  to  the  payment 
of  tbe  mortgage  debt,  the  mortgagee  ought 
to  have  a  right  to  have  the  rents  and  proflts 
so  applied  from  the  institution  of  such  suit, 
and  not  from  the  time  only  when  a  receiver 
was  appointed,  and  took  possession  of  the 
mortgaged  estate;  for  then  the  improper  re- 
tention of  the  possession  of  the  mortgaged 
estate  by  the  mortgagor,  after  tbe  institution 
of  such  suit,  would  be  permitted  to  inure  to 
the  beneflt  of  the  wrong-doer,  and  equity  for- 
bids that  the  mortgagor  should  retain  against 
the  mortgagee  the  fruits  of  his  refusal  to  do 
what  he  ought  to  have  done. 

But  it  is  claimed  by  the  counsel  of  the 
mortgagor  that  tbe  cause  before  us  was  sim- 
ply a  suit  to  foreclose  a  mortgage  or  to  sell 
the  mortgaged  premises  to  pay  the  mortgage 
debt,  and  not  either  to  obtain  possession  of 
the  mortgaged  estate,  or  to  havo  it  put  into 
the  hands  of  a  receiver,  and  the  rents  and 
proflts  applied  to  the  payment  of  the  mort- 
gage debt.  It  is  true  the  bill  was  very  im- 
perfect, and  its  prayer  was  simply  "that  the 
mortgaged  estate  might  be  sold,  and  tiie  plain- 
tiff's mortgage  debt  be  paid  out  of  the  pro- 
ceetts  of  BOCh  sale,  and  .for  further  and  gen- 
eral relief. "  But  Martin  L.  Shaffer  was  made 
a  defendant  to  the  bill.  If  the  obtaining  of 
this  specific  relief  was  the  whole  object  of 
this  suit,  it  was  obviously  improper  to  make 
him  a  defendant;  for  he  was,  so  far  as  tbe 
bill  showed,  a  mere  agent  or  person  claiming 
and  holding  possession  under  and  for  the 
mortgagor.  Hurd,  and  he  had,  as  shown  by 
the  bill,  no  interest  in  this  suit,  and  could 
only  properly  have  been  made  a  party  defend- 
ant to  it  with  the  view  of  holding  him  re- 
sponsible for  tbe  future  rents  and  profits  of 
the  Austen  mines,  or  part  of  the  mortgaged 
estate,  or  of  requiring  him  to  surrender  the 
possession  of  them,  that  they  might  be  paid 
to  the  party  entitled  to  them;  and  the  coun- 
sel for  the  mortgagee  claims  that,  if  this  be 
so,  the  general  pniyer  for  relief  ought  to  be 
regarded  as  including  in  it  a  prayer  that 
Shaffer  should  surrender  the  possession  of  tbe 
Austen  mines  to  tlie  mortgagees  or  to  a  re- 
ceiver of  the  court,  or  that  he  be  regarded 
and  tr«ated  as  a  receiver  of  the  court.  The 
only  allegation  in  the  bill  in  reference  to 
Shaffer  is  this:  "The  plaintiff  further  says 
that  Martin  L.  Shaffer  is  now  in  possession 
of  and  operating  the  Austen  mine  lease  by 
contract  witli  said  Hurd;"  and  the  prayer  at 
the  bill  is  for  the  sale  of  the  mortgaged  prop- 
erty, and  that  out  of  ite  proceeds  the  plain- 
tiff's debt  as  mortgagee  be  paid,  and  for  such 
f  ortbar  and  general  relief  as  the  count  may 
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see  fit  to  grant.  Upon  this  state  of  facts,  the 
only  relief  which  could  be  granted  against 
the  defendant  Martin  L.  Shaffer  would  be  a 
decree  directing  him  to  surrender  this  Aus- 
ten mine  leaseliold  to  a  receiver  of  the  court, 
or  to  a  raoitpagee,  or  a  decree  treating  him  as 
a  receiver  of  tlie  court  from  the  time  the  bill 
was  filed,  (June  rules,  1881.)  and  requiring 
him  to  account  for  the  rents  and  profits  re- 
ceived pending  the  suit,  and  to  such  rents 
and  profits,  upon  the  principles  laid  down 
above,  the  mortgagees  would  be  entitled. 
But  they  could  not  be  entitled  to  the  rents 
and  profits  received  by  Hurd  or  by  Martin  L. 
Shaffer,  his  ageat,  prior  to  the  institution  of 
this  suit. 

I  do  not  think  that  we  do  unreasonable  vio- 
lence to  the  meaning  of  the  bill  when  we  re- 
gard the  general  prayer  for  relief  against 
Shaffer  as  the  equivalent  of  a  demand  for 
the  Austen  mines  lease,  so  that  the  mort- 
gagees may  have  the  rents  and  jiroflts  of  the 
same  thereafter.  There  is  another  and  in- 
surmountable objection  to  the  validity  of  the 
claim  of  Jeffreys  to  this  fund.  He  claims  it 
by  virtue  of  an  attachment  of  these  rents  and 
profits  of  the  property  of  Hurd,  the  mortga'^ 
gor,  in  the  hands  of  his  agent,  Shaffer.  But 
when  this  attachment  was  served  on  Shaffer, 
August  11,  1881.  these  funds  were  under  the 
control  of  the  court  in  this  chancery  cause,  it 
having  been  instituted  May  19,  1881,  and 
therefore  not  liable  to  be  attached.  After 
the  institution  of  this  suit  no  attachment 
could  be  levied  upon  the  goods  and  effects 
which  were  sought  to.  be  suhjected  in  the  suit, 
though  they  had  not  been  talcen  actuiU-  pos- 
session of  by  the  officer  of  the  court.  See 
Hagedon  v.  Bank,  1  Fin.  61.  The  principle 
underlying  this  law  is  that  after  one  court 
has  taken  charge  of  property  with  a  view  of 
disposing  of  it  according  to  the  rights  of  all 
parties,  no  other  court  can  interfere  with  it 
by  seizing  and  disposing  of  the  property  un- 
der an  order  of  attachment  or  any  other  or- 
der. See  Taylor  v.  Carry!,  24  Pa.  St.  259. 
From  the  moment  tlie  chancery  court  obtained 
jurisdiction  over  the  property  or  funds,  the 
power  of  anotlier  court  to  dispose  of  tlie  prop- 
erty under  an  order  of  attachment,  or  in  any 
other  manner,  is  necessarily  excluded.  Now, 
when  a  chancery  court  can  legitimately  ap- 
point the  receiver  of  property  or  of  a  fund,  it 
has  the  exclusive  jurisdiction  from  the  mo- 
ment it  is  asked  to  appoint  a  receiver,  or  to 
dispose  of  the  property  or  fund,  provided  it 
subsequently  appoints  such  receiver  or  dis- 
poses of  the  property.  If  the  plaintiff  in  a 
chancery  suit  claims  certain  property  or  fund, 
and  asks  legitimately  tlie  appointment  of  a 
receiver  of  tlie  fund,  and  makes  defendants 
all  persons  having  any  claim  to  the  fund,  all 
persons,  who  set  up  any  claim  to  the  fund, 
must  do  so  In  such  suit,  and  no  subsequent 
suit  can  change  the  rights  of  any  of  the  par- 
ties. 

The  suit  before  us  was  instituted  May  10, 
1881,  by  Childs,  the  mortgagee  of  the  lease 


by  Colgate  to  Hurd  of  the  Austen  coke  lands 
in  Preston.  The  defendant  in  the  suit  was 
not  simply  the  mortgagor,  Hurd,  but  very 
many  other  creditors  of  Hurd, — all  of  his 
creditors,  according  to  the  allegations  of  the 
bill,  who  had  any  lien  on  said  mortgaged 
property,  or  any  other  property  of  said  Hurd, 
by  judgment,  or  in  any  other  manner.  By 
the  decree  of  August  11,  1881,  with  the  con- 
sent of  all  parties  it  was  decreed  that  this 
cause  be  referred  to  a  commissioner  of  this 
court  to  ascertain  and  report  all  the  property, 
both  real  and  personal,  of  said  Hurd,  in  the 
state  of  West  Virginia,  together  with  the 
liens  thereon,  and  their  respective  priorities. 
In  view  of  the  character  of  the  bill  in  this 
cause,  and  especially  in  view  of  those  who 
are  the  defendants  in  said  suit,  and  in  view 
of  the  character  of  this  consent  decree,  and  of 
the  fact  that  its  entry  was  consented  to  by 
said  Jeffreys,  it  does  seem  to  me  that  we 
ought  not  to  regard  this  as  simply  a  bill  to 
foreclose  a  mortgage  and  sell  the  Austen 
coke  lands,  but  as  having  a  far  wider  scope, 
including  in  the  objects  of  the  suit  the  ascer- 
tainment of  all  the  claims  or  liens  on  the 
rents,  issues,  and  profits  of  said  Austen  coke 
lands  in  the  hands  of  Martin  L.  Shaffer,  aa 
alleged  in  the  bill;  and  the  ascertainment  by 
the  court  of  the  rights  of  all  parties  to  their 
rents,  issues,  and  profits.  So  regarding  this 
bill,  from  the  moment  this  suit  was  instituted. 
May  19,  1881,  the  determination  of  the  per- 
son or  persons  who  were  entitled  to  these 
rents,  issues,  and  profits  was  submitted  to  the 
court,  and  none  of  the  defendants  could  there- 
after acquire  any  new  or  additional  claim  to 
the  same  by  issuing  attachments  for  their 
claims,  or  in  any  other  manner.  For  any 
other  claimant  would  be  a  Zi«  pendens  pur- 
chaser, and  by  such  purchase  pendente  lite 
could  acquire  no  right  against  the  original 
parties  to  the  suit;  for  property  or  a  fund  so 
situated  cannot  be  attached,  bising  really  in 
the  custody  of  the  law.  This  we  regard  as 
substantially  the  case  before  us.  It  is  true 
there  was  no  direct  claim  in  the  bill  at  the 
funds  in  the  hands  or  which  might  come  into 
the  hands  of  Shaffer  by  the  mortgagee  of  the 
property  out  of  which  the  fond  arose  ot 
would  arise.  But  the  plaintiff  stated  in  the 
bill  bhat  this  mortgaged  property  was  In  the 
possession  of  Shaffer,  an  agent  of  the  mort- 
gagor, and  the  suit,  as  we  have  seen,  sought 
the  decision  of  the  court  aa  to  who  were  the 
lienors  on  all  the  property  of  the  mortgagor, 
real  or  personal,  including  of  course  these 
rents  and  profits  in  the  hands  of  Shaffer,  and 
their  priorities. 

When  this  suit  was  instituted  the  chancery 
court  of  Taylor  county  acquired  Jurisdiction 
in  the  cause  to  pay  out  the  funds  in  SbaflerVi 
hands,  or  which  might  come  into  bis  bands 
from  the  Austen  coke  mines,  the  mortgaged 
property,  to  the  parties  entitled  thereto;  and 
neither  Jeffreys  nor  any  party  to  this  suit 
could  acquire  precedence  of  right  to  thte  fand 
by  subsequently  suing  out  an  attachment 
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against  the  mortgagor,  Hurd.  I  am  there- 
fore of  opi  n  ion  that  Jeffreys'  attachment  gave 
him  no  additional  right  to  the  fund,  which 
came  into  the  bands  of  Shaffer. 

The  Austen  Coke  Company's  claim  to  this 
fund  is  based  on  an  assignment  of  the  Aus- 
ten mines  lease  by  the  mortgagor,  Hurd,  on 
January  15,  1881,  which  preceded  the  insti- 
tution of  Uiis  suit,  and  was  also  some  20  days 
prior  to  the  issuingof  the  attachment  of  Jef- 
freys against  said  Hurd.  Its  claim  would  be 
apparently  better  than  that  of  Jeffreys  to  said 
fnnd,  arising  from  the  products  of  said  Ans- 
ten  mines  lease,  provided  this  assignment  of 
the  Austen  mines  lease  to  the  Austen  Mine 
Company  was  for  a  valuable  consideiation 
and  bona  fide;  but  in  the  said  cross-bili  of 
Jeffreys  this  assignmeftt  is  charged  to  be 
fraudulent,  voluntary,  and  void  as  against 
ttie  creditors  of  said  Hurd.  The  allegations 
in  this  cross-bill  on  this  point  are  as  follows: 
The  plaintiff  is  informed,  and  he  accordingly 
alleges,  that  on  January  15,  1881,  about  10 
days  after  he  had  put  his  agent,  Shaffer,  in 
charge  of  the  Austen  mines,  the  defendant 
Hurd,  who  was  then  utterly  insolvent  and 
worthlees,  appointed  with  himself  two  other 
persons,  nnder  chapter  40  of  the  Laws  of 
New  York  state  passed  in  the  year  1848,  and 
the  several  laws  of  the  state  of  New  York 
subsequently  made  by  way  of  amendment 
thereof,  and  formed  two  distinct  joint-stock 
corporations, — the  same  three  persons  Ix-ing 
the  only  incorporators  and  trustees  of  both 
corporations,  one  being  called  the  "Alleghany 
Iron  &  Coke  Company ;"  the  other  being  called 
the  "Austen  Coke  Company;"  both  having 
their  principal  oflSce  in  the  city  of  New  York, 
— ^for  the  purpose  of  conveying  and  assigning 
to  these  two  corporations  all  the  property 
owned  by  him,  including  the  Austen  mines, 
with  intent  to  hinder,  delay,  and  defraud  the 
plaintiff  and  his  other  creditors  in  the  col- 
lection of  their  claims  against  him.  Tliat 
the  certificates  of  the  formation  of  both  these 
corporations  were  signed,  made,  and  ac- 
knowledged on  the  same  day,  January  14, 
1881.  before  the  same  notary  public;  and  at 
the  same  time,  on  the  next  day,  they  were 
both  filed  in  the  oflSce  of  the  clerk  of  New 
York  county,  in  the  state  of  New  York. 
That  no  duplicates  of  either  certificates  were 
ever  filed,  as  required  by  law,  in  the  office  of 
the  comptroller  of  the  treasury  of  the  state 
of  New  York;  nor  has  'either  corporation 
■ever  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York  any  annual  report;  nor 
lias  either  corporation  ever  made  any  report 
to  the  comptroller  of  the  treasury  of  the  state 
«f  New  York, — both  of  which  last-named  two 
reports  are  by  law  required  to  be  made  an- 
nually, under  oath;  nor  has  either  corpora- 
lion'ever  had,  or  pretended  to  have  had,  any 
principal  office  or  place  of  business  whatever; 
Bor  lias  either  corporation  ever  had,  or  pre- 
tmded  to  have,  any  principal  office  or  place 
of  business  in  New  York  city,  or  kept,  or 
jtretended  to  keep,  an/  stock-book,  as  re- 


quired by  section  25  of  chapter  40  of  the  Laws 
of  New  York  for  the  year  1848;  nor  did 
either  of  said  companies  file  with  the  secre- 
tary of  state  of  West  Virginia  on  or  before 
January  15,  1881,  a  copy  of  the  articles  of 
association,  or  of  the  law  or  authority  under 
which  they  were  incorporated;  nor  was  a  cer> 
tificate  issued  to  either  of  said  corporations 
by  the  secretary  of  state,  or  recorded  by 
either  of  said  corporations  In  any  county  in 
West  Virginia;  nor  did  either  corporation 
|ilace  or  file  in  the  county  clerk's  office  a  copy 
of  Its  articles  of  association,  nor  do  any  at 
the  things  required  by  the  laws  of  West  V^ir- 
ginia  to  be  done  by  foreign  corporations. 
On  January  15,  1881,  and  at  the  same  time, 
said  Hurd  executed,  with  intent  to  hinder, 
delay,  and  defraud  the  plaintiff  and  his  other 
creditors,  the  following  three  assignments  in 
writing;  that  is  to  say:  One  to  the  Alle- 
ghany Iron  &  Coke  Company  of  all  his  prop- 
erty of  every  kind,  situated  on  and  including 
certain  leasehold  premises  in  Taylor  county, 
W.  Va.,  conveyed  to  him  by  F.  Leon  Clero, 
consisting  of  iron  ore  mines  of  the  valae  of 
many  thousand  dollars;  one  to  the  same 
corporation  of  all  his  property  of  every  kind, 
situHted  in  and  including  certain  leasehold 
premises  in  said  county  of  Taylor,  conveyed 
to  him  by  Alfred  J.  Ulman,  whereon  for  two 
years  he  had  carried  on  a  large  blast  iron 
furnace  for  making  pig-iron,  of  the  value  of 
many  thousand  dollars;  and  one  to  the  Aus- 
ten Coke  Company  of  his  property  of  every 
kind  situated  on  and  including  said  Austen 
mines  property,  in  Preston  county,  W.  Va., 
of  the  value  of  many  thousand  dollars.  These 
three  assignments  were  made  at  the  same 
time,  and  attested  by  the  same  witnesses; 
were  acknowledged  by  said  Hurd,  at  the 
same  time,  before  the  same  notary  public; 
and  they,  with  the  two  certificates  of  incor- 
poration, constitute  one  and  the  same  trans- 
action, and  constitute  together  part  of  the 
fraudulent  scheme  carried  out  by  said  Hurd 
to  hinder  and  delay  his  creditors.  That  the 
said  two  companies  were  neither  of  them  in 
existence  when  said  assignments  were  exe- 
cuted by  said  Hurd. 

The  following  is  a  copy  of  this  assignment 
to  the  Austen  Coke  Company:  "Know  all 
men  by  these  presents,  that  I,  Charles  S. 
Hurd.  of  Ironton,  West  Virginia,  party  of 

the  first ,  for  and  in  consideration  of 

the  sum  of  one  dollar  and  other  good  and 
valuable  consideration,  lawful  money  of  the 
United  States,  to  me  duly  paid  by  the  Aus- 
ten Coke  Co.,  have  sold,  and  by  these  pres- 
ents do  grant,  convey,  assign,  and  transfer 
and  set  over,  unto  the  said  Austen  Coke  Co., 
the  indenture  of  lease  bearing  date  the  sec* 
ond  day  of  January  in  the  year  one  thousand 
eight  hundred  and  seventy-eight,  made  by 
Samuel  Colgate,  of  Orange,  county  of  Essex, 
state  of  New  Jersey,  of  the  first  part,  and 
said  Charles  S.  Hui^,  of  Ironton,  county  of 
Taylor,  state  of  West  Virginia,  of  the  seo- 
ond  part;  the  same  being  witneesed  by  An- 
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guatns  P.  IfcGraw.  Said  le^se  covers  about 
two  thousand  aores  of  coal  lands  in  Austen, 
oounfy  of  Preston,  state  of  West  Virginia, 
and  other  property,  with  all  and  singular  the 
premises  therein  mentioned  and  described, 
and  the  buildings  Ihereon,  together  with  the 
appurtenances, —  to  have  and  to  hold  the 
same  unto  the  said  Austen  Coke  Co.,  or  its 
assigns,  from  the  fifteenth  day  of  January, 
1881,  for  and  during  all  the  rest,  residue, 
and  remainder  yet  to  come  of  and  in  the 
term  of  seven  and  one-half  years  mentioned 
in  said  indenture  of  lease;  and  I  hereby  sell, 
assign,  and  transfer  to  said  Austen  C<^e  Co. 
all  the  tools,  machinery,  mules,  and  personal 
property  of  any  and  all  kinds  belonging  to 
me  now  on  said  premises,  or  used  in  work- 
ing said  mines;  subject,  nevertheless,  to  the 
rents,  covenants,  conditions,  and  provisions 
therein  also  mentioned;  and  I  do  hereby  coT- 
enant,  grant,  promise,  and  agree  to  and  with 
said  Austen  Coke  Ca  that  the  said  assigned 
premises  now  are  free  and  clear  of  and  from 
all  former  and  other  gifts,  grants,  bargains, 
sales,  leases,  Jadgments,  executions,  back 
rents,  taxes,  assessments,  and  incumbrances 
whatsoever,  except  one  mortgage,  made  by 
the  party  of  the  first  part  to  J.  S.  Brown  and 
A.  U.  Childs,  to  secure  twelve  thousand  dol- 
lars, and  one  to  A.  H.  Childs,  to  secure  any 
balance  due  to  blm  on  account.  In  witness 
whereof  I  have  hereunto  set  my  band  and 
seal  this  15th  day  of  .Tanuary,  one  thousand 
eight  hundred  and  eighty-one.  Cbarlrs  S. 
HoBD.    [Seal.]" 

Charles  8.  Hurd  in  his  answer  says:  "The 
Austen  Coke  Company  was  duly  and  fully 
organized  under  the  laws  of  the  sttite  of  New 
York,  and  has  been  duly  authorized  to  trans- 
act and  carry  on  business  under  the  laws  of 
West  Virginia,  having  fully  complied  with 
the  statute  relating  to  foreign  corporations: 
that  this  respondent  does  not  constitute  said 
company,  and  is  not  authorized  to  act  for  it; 
that  the  assignment  of  the  lease  of  Samuel 
Colgate  to  respondent,  dated  January.  1878, 
and  by  respondent  to  said  Austen  Coke  Com- 
pany, was  made  in  perfect  good  faith,  and 
for  a  valuable  consideration,  and  this  re- 
spondent has  no  further  interest  therein. 
Bespondent  further  says  that  it  is  not  true 
that  said  Martin  L.  Shaffer  holds  possession 
of  such  leasehold  premises  under  this  re- 
spondent. Said  Shaffer  holds  under  and  by 
an  arrangement  with  said  Austen  Coke  Com- 
pany, and  is  accountable  to  and  should  ac- 
count to  it  alone." 

In  the  answer  of  the  Austen  Coke  Com- 
pany the  allegation  that  there  is  no  such  com- 
pimy  as  the  Austen  Coke  Company,  but  that 
it  is  an  assumed  name  for  said  Hurd,  is  fiatly 
declared  untrue.  Said  answer  avers  that,  on 
the  contrary,  the  Austen  Coke  Company  is  a 
corporation  duly  organized  and  chartered  un- 
der the  laws  of  the  state  of  New  York,  and 
fully  authorized  to  do  business  within  the 
state  of  West  Virginia,  as  will  appear  by  the 
oeitifieaLe  of  Bandolph  Stalnaker,  secretary 


of  state,  a  copy  of  which  Is  filed.  This  cer- 
tificate is  dated  August  25, 1881,  and  was  re- 
corded in  Preston  county,  August  25, 18S1. 
The  certificate  is  that  on  August  25.  1881, 
said  company  filed  in  the  office  of  tbe  aaore- 
tary  of  state  a  copy  of  tbe  law  under  wUcb 
tliey  are  incorporated.  The  evidence  showed 
that  there  were  stockholders  in  said  company 
who  became  bona  fide  stockholders  in  the 
spring  and  summer  of  1881,  and  who  proved 
in  a  general  way  the  truth  of  these  general 
allegations  in  these  answers.  But  there  was 
no  proof  as  to  the  consideration  of  the  assign- 
ment by  Hurd  of  this  Colgate  lease  of  the 
Austen  mines  to  the  Austen  Coke  Company. 
But  from  the  evidence  in  tbe  cause  tbe  in- 
ference to  be  drawn  is  that  no  money  was  paid 
to  Hurd  to  obtain  tRis  transfer,  and  that  he 
organized  said  Austen  Coke  Company  and 
transferred  to  it  the  Colgate  lease  and  the 
Austen  mines  property  under  the  expectation 
that  after  the  organization  of  the  company 
enough  stock  of  the  coi;upany  could  be  sold 
to  furnish  the  corporation  with  funds  saffi- 
cient  to  pay  off  the  debts  due  from  said  Hurd 
on  account  of  said  Austen  mines  property, 
and  successfully  carry  on  the  coking  business 
at  said  mines.  But,  while  Hurd  hoped  to  do 
this  by  the  organization  of  these  companies, 
he  was  disappointed  in  this  expectation. 
These  corporations,  after  their  organization, 
disposed  of  but  a  few  shares  of  their  stock  to 
bona  flde  purchasers.  The  assignment  of 
Colgate's  lease  by  Hurd  to  the  Austen  Coke 
Company  is  dated  January  15, 1881,  and  pro- 
fesses to  be  "in  consideration  of  the  sum  of 
one  dollar,  and  other  good  and  valuable  con- 
siderations, duly  paid  to  the  said  Hurd  by 
the  said  Austen  Coke  Company." 

The  cross-bill  charges  that  tliis  Aasten 
Coke  Company  never  had  any  existence. 
But,  though  there  are  many  acts  required  bj 
the  laws  of  New  York  as  well  as  the  laws  of 
West  Virginia,  to  be  done  by  every  corpora- 
tion, which  this  company  is  not  shown  to 
have  done,  and  though  by  its  failure  to  per- 
form these  required  acts  it  may  have  for- 
feited its  charter,  yet  these  causes  of  forfeit- 
ure cannot  be  taken  advantage  of  in  this 
suit,  nor  enforced  against  the  Austen  Coke 
Company,  a  private  corporation,  collaterally 
or  incidentally,  or  in  fact  in  any  other  man- 
ner than  by  a  direct  proceeding  for  that  pur- 
pose against  it,  which  it  would  have  the  op- 
portunity to  answer.  Tbe  state  alone  can 
institute  such  a  proceeding,  and,  as  the  char- 
ter of  tbe  corporation  is  a  compact  with  the 
state,  it  may,  like  an  individoal,  waive  a 
broken  condition  of  the  compact,  and  not  en- 
force the  forfeiture.  Lumber  Co.  v.  Ward, 
SO  W.  Va.  43,  49,  et  seq.,  S  S.  E.  Bep.  227. 
While,  then,  the  court  was  bound  to  regard 
in  this  suit  the  Austen  Coke  Company  aS  an 
existing  corporation,  yet  it  was  then  in  this 
case  required  to  do  more,  and  to  ascertain 
when  it  came  into  existence;  for  it  is  daimeu 
by  tbe  appellant  ttiat  it  came  into  existence 
8ul»equentl7  to  the  assignment  to  it  by  fiaid 
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of  this  Co!g!ite  lease  of  the  Aasten  Coke  Com- 
pany mines  property,  on  January  15, 1881, 
and  that  therefore  this  assignment  was  a 
nullity;  and  this  position  ia  apparently  sn»- 
tained  by  the  evidence.  Jaws  N.  Y.  1848, 
§§  1,  22,  required  the  certiflcate  of  every 
company  to  be  flied  with  the  clerk  of  the 
county  in  which  the  business  shall  be  carried 
on,  and  tliat  a  duplicate  thereof  shall  be  filed 
in  the  ofilce  of  the  comptroller  of  the  treasury 
of  New  York.  Whenever  this  is  required  by 
statute,  as  it  is  in  many  states,  it  is  properly 
held  that  the  BUng  of  this  original  certificate 
with  the  clerk  is  an  indispensable  prerequisite 
to  the  creation  of  the  corporation,  and  tbst, 
until  this  has  been  done,  it  has  no  existence; 
and  that  may  be  shown  incidentally,  and 
taken  advantage  of  collaterally,  whenever  the 
fact  of  incorporation  is  in  any  form  oalled 
into  question.  See  Mining  Co.  v.  Woodbury, 
14  Cal.  425.  By  the  wording  of  the  New 
York  statute,  as  well  as  that  of  other  states, 
the  filing  of  this  certificate  in  the  proper 
offices  must  occur  before  any  of  the  rights 
and  privileges  of  a  corporation  are  conferred. 
See,  also,  Abbott  v.  Smelting  Co.,4Neb.  416; 
Mclntire  v.  Association,  40Ind.  104;  Mining 
Co.  V.  Herkimer.  46  Ind.  142;  Doyle  v.  Miz- 
ner.  42  Mich.  332,  8  N.  W.  Bep.  968;  Field 
V.  Cooks,  16  La.  Ann.  158.  I  biive  found  no 
decision  of  the  New  York  court  of  appeals  on 
this  point,  but  the  court  of  common  pleas  of 
New  York  city  has  decided  that,  under  the 
New  York  law.  the  filing  of  the  certiflcate  of 
inoorporation  in  the  ofiBce  of  the  clerk  of  the 
county,  tliongh  not  the  filing  of  the  duplicate 
in  the  otilcn  of  the  comptroller  of  the  treasury, 
is  an  essential  prerequisite  to  the  existence 
.  of  the  corporation;  and  this  we  must  hold  to 
be  the  law  of  New  York  both  on  reason  and 
authority.  See  Baisbeck  v.  Oesterricber,  4 
Abb.  N.  0.  444. 

The  cross-bill  of  JeBreyn  expressly  chargeis 
that  the  certificate  of  Incorporation  of  the 
Austen  Coke  Company  was  signed,  made,  and 
aeknovrledged  before  a  notary  public  on  Jan- 
uary 14,  IHSl,  and  on  the  next  day  it  was  filed 
in  the  ofHce  of  the  clerk  of  the  county  of  New 
York,  in  the  state  of  New  York,  and  that  no 
duplicate  of  this  certificate  of  incorporation 
was  filed  in  the  office  of  the  clerk  of  New 
York  county.  On  January  15,  1881,  Hurd 
executed  this  assignment  of  all  proper^  of 
every  kind  comprising  the  Austen  mines 
property  in  Preston,  including  said  lease  of 
the  Austen  mines.  It  Is  denied  that  this  as- 
signment was  made  without  valuable  consid- 
eration, to  hinder,  delay,  and  defraud  the 
creditors  of  said  Hurd;  but  there  is  no  denial 
of  the  express  charge  in  the  cross-bill  that 
this  assignment  was  made  before  the  certifi- 
cate of  incorporation  of  said  company  was 
filed  in  the  clerk's  office  of  the  county  court 
of  New-  York.  This  charge  therefore  must 
be  regarded  and  treated  as  admitted  to  be 
trae.  Thfere  is  not  a  particle  of  evidence  on 
this  point,  and  nothing  to  show  when  this  as- 
signment  was    executed    by  Hurd,  except 


simply  the  date  of  it,  Jsnnary  15, 1881;  and, 
as  the  certiflcate  of  the  Incorporation  «>f  the 
Austen  Coke  Company  was  filed  in  the  office 
of  the  cle^  of  the  county  of  New  York  on 
that  day,  of  eourse-tbis  is  entirely  consistent 
with  the  admission  that  this  assignment  was 
executed  first,  and  before  the  filing  of  tliis 
certificate  in  said  clerk's  oflice,  and  therefore 
before  the  assignee  in  the  assignment,  the 
Austen  Coke  Company,  had  any  existence; 
for,  under  the  laws  of  New  York,  we  have 
seen  it  had  no  existence  until  this  certificate' 
of  its  incorporation  was  filed  with  the  clerk 
in  his  said  office  in  the  connty  of  New  York. 
This,  of  course,  rendered  the  assignment 
nnll  and  void,  if  it  liad  not  been  made  to  hin- 
der, delay,  and  defraud  the  creditors  of  the 
assignor.  But  it  was  so  made.  Tbepiaintift 
in  this  cross-bill  alleges  that,  before  this  as- 
signment was  made,  this  corporation  owned 
no  property  whatever,  and  could  not  and  did 
not  pay  to  said  Hnrd  any  consideration  what- 
ever for  the  property  so  assigned  to  it;  that 
by  these  assignments  said  Hurd  utterly  di- 
vested himself  of  all  pro]>erty  owned  by  him, 
and  bees  me  thereby  utterly  insolvent,  and  has 
continued  so  ever  since.  There  Is  adenial  of 
the  truth  of  this  allegation  in  the  answer  of 
the  Austen  Coke  Company;  but  there  is  no 
statement  of  what  was  the  consideration  paid 
by  the  Austen  Coke  Company  for  said  assign- 
ment by  Hurd  to  it,  and  nothing  to  prove  any 
consideration  except  the  recital  in  the  assign- 
ment that  it  WHS  for  one  dollar  in  hand  paid, 
and  other  valuable  considerations.  All  that 
the  answer  says  on  this  subject  Is  lliat  on  the 
15th  day  of  January,  1881,  it  became  the  pur- 
chiiaer,  for  a  good  and  valuable  consideration, 
of  the  interest  of  Charles  8.  Hurd,  its  co-de- 
fendant, in  certain  leasehold  property  at 
Austen,  in  Preston  county,  W.  Ya.,  known 
as  the  "Austen  Mines  &  Coke  Company," 
"conveyed  to  said  Hurd  by  said  Colgate  un- 
der written  lease  of  January  2,  1878."  The 
cross-bill  having  charged  that  this  assignment 
was  voluntary,  and  for  that  reason  void  ■■ 
against  the  plaintiff,  and  other  then  existing 
creditors  of  the  said  assignor,  under  the  set- 
tled law  of  this  state  the  recital  in  this  as- 
signment of  the  payment  of  the  consideration 
for  the  property  is  not  evidence  of  such  pay- 
ment or  consideration,  as  against  the  existing 
creditors  of  the  assignor,  who  are  assailing 
such  assignment  as  voluntary,  and  therefore 
frsudulentas  toexisting  creditors.  SeeCohn 
V.  Ward,  ante,  41,  (decided  at  the  present 
term  of  this  court.)  See,  also,  Rogers  ▼.  Yer- 
lander.  80  W.  Va.  619,  6  S.  E.  Rep.  847,  and 
Knight  V.  Capito,  23  W.  Ya.  689.  In  such  a 
case,  the  burden  of  proving  that  the  deed  or 
assignment  was  made  for  a  valuable  consid- 
eration rests  upon  the  grantee  or  assignee; 
and  this  burden  the  Austen  Coke  Company 
has  failed  to  meet,  and  the  court  below,  there* 
fore,  did  not  for  these  reasons  err  in  regard- 
ing as  null  and  void  this  assignment  in  th» 
decrees  of  which  the  appellant  complains. 
The  Austen  Coke  Company's  elalm  to  this 
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fund  paid  into  court  by  SbafFer  was  worth- 
less. Tliis  fund  being  the  proceeds  of  the 
Austen  coke  mines,  which  was  by  this  void 
assignment  attempted  to  be  assigned  to  the 
said  Austen  Coke  Company,  Samuel  Colgate, 
by  his  counsel,  claims  that  he  is  entitled  to 
95,420.50  of  this  fund ;  that  being  the  amount 
due  from  said  Hurd,  under  his  lease  to  said 
Colgate  of  said  Austen  mines  property,  as 
royalty  for  coke  taken  from  said  propeiiy  by 
the  lessee,'Hurd,  and  not  paid  by  said  Hurd 
to  the  lessor,  Colgate.  This  lease  was  for 
2,000  acres  of  land,  with  the  privilege  of 
working  coal-mines  on  said  land,  and  run  for 
five  years  from  May  1,  1878,  (he  coal  mines 
then  already  opened,  with  the  buildings 
erected,  levels,  drifts,  road-works,  engines 
fixed,  machinery,  fixtures,  and  all  other 
things  on  said  premises  used  for  getting  coal 
from  under  said  land,  and  coking  the  same; 
"yielding  and  paying,  during  said  term  of 
five  years,  the  royalty  of  10  cents  for  every 
ton  of  coal  which  shall  in  any  year  be  gotten 
out  of  the  said  premises,  to  be  paid  quarterly, 
within  tiO  days  next  after  the  close  of  the 
quarter  year;"  and  by  said  lease  it  was  agreed 
that,  "whenever  any  part  of  said  rent  and 
royalties  shall  be  in  arrear  for  the  period  of 
thirty  days  after  the  same  shall  have  been 
duly  demanded,  the  party  of  the  first  part, 
Samuel  Colgate,  may  enter  into  and  distrain 
upon  said  mines  and  premises  and  coal,  and 
dispose  of  the  same  in  due  course  of  law,  as 
landlord." 

This  lease  gave  to  the  landlord,  Samuel  Col- 
gate, a  lien  on  all  the  coal  mined  on  said  land, 
to  pay  his  royalty  when  due  and  demanded. 
The  fund  paid  by  ShaCTer  into  the  court  in 
thls.suit  Wits  the  product  of  (he  coal  mined 
on  said  land  during  the  continuance  of  this 
lease.  The  claim  set  up  by  Samuel  Colgate 
in  this  suit,  to  be  paid  his  unpaid  royalties, 
was  such  a  demand  as  gave  him  a  complete 
and  first  lien,  on  the  proceeds  of  the  coal  in 
the  hands  of  the  court,  to  he  paid  the  entire 
amount  due  to  him  for  royalties  which  re- 
mained unpaid.  This  amount  was  ascer- 
tained in  the  suit,  and  the  court  below  ought 
to  have  had  it  first  paid  out  of  the  moneys  in 
the  hands  of  the  receiver  in  the  cause,  and 
paid  into  court  by  said  Shaffer  as  the  first  lien 
upon  the  same. 

But  it  is  claimed  by  counsel  in  this  court 
that  Samuel  Colgate  is  entitled  to  nothing  on 
account  of  unpaid  royalty  under  this  lease, 
because  said  Hurd,  the  lessee,  had  constructed 
some  20  new  coke-ovens  on  the  leased  prem- 
ises, at  a  cost  of  more  than  $4,000,  which  at 
the  expiration  of  the  lease  would  add  largely 
to  the  value  of  the  leased  premises,  which 
would  inure  to  the  benefit  of  Colgate,  and 
therefore  the  value  of  these  new  cuke-ovens 
should  be  deducted  or  set  off  against  the 
amount  due  Colgate  for  royalty.  This  posi- 
tion cannot  be  maintained.  In  the  lease  of 
Colg^ate  to  Hurd  is  the  following  provision: 
"The  party  of  the  second  purt,  said  Hurd, 
may  remove  for  his  own  benefit  all  engines, 
machinery,  and  fixtures  he  shall  have  erected 


and  set  up  on  the  said  premises,  or  any  part 
thereof;  first  giving  the  party  of  the  first 
part,  said  Colgate,  the  option  of  purchasing 
the  same,  or  any  part  thereof,  at  a  fair  valu- 
ation." The  law  regards  with  peculiar  favor 
the  right  of  tenants  to  remove  articles  an- 
nexed by  them  to  the  freehold,  and  extends 
much  greater  indulgence  to  them  in  this  re- 
spect than  it  concedes  to  some  other  classes 
of  people.  See  Thomas  v.  Grout,  5  Bush,  37; 
Wall  V.  Hinds,  4  Gray,  256;  Elwes  v.  Maw, 
3  East,  38.  2  Smith,  Lead.  Cas.  (7th  Amer. 
£d.^  212,  228,  notes.  Under  the  provision 
in  tne  lease  above  cited  there  can  be  no  ques- 
tion but  that  the  lessee,  Hurd,  could  have  re- 
moved the  new  coke-ovens,  which  he  put  on 
this  land  and  premises  during  the  continu- 
ance of  the  lease,  and  it  might  have  been  ex- 
tended to  such  further  period  as  the  tenant 
continued  to  hold  possession  as  tenant.  See 
Weeton  v.  Woodcock,  7  Mees.  A  W.  14.  But 
there  was  no  such  possession  here  by  Hurd. 
or  his  assignee  as  tenant,  after  the  expiration 
of  his  five  years'  lease,  and  as  tenant  he  would 
have  had  no  right  to  enter  on  the  premises 
after  the  expiration  of  his  time  for  the  pur- 
pose of  removing  these  coke-ovens,  which  he 
had  put  there,  or  any  other  fixtures.  See 
Leader  v.  Homewood,  5  C.  B.  (N.  S.)  546. 
When  the  tenant  quits  the  premises  leaving 
his  fixtures  behind  him,  it  will  be  presumed 
that  he  intended  to  abandon  them.  See  Pen- 
ton  v.  Robart,  2  East,  88;  Dubois  v.  Kelly, 
10  IJarb.  496;  Conner  v.  Coflin,  22  N.  H.  541. 

It  is.  however,  insisted  by  the  counsel  for 
the  appellee  Jeffreys  that  this  claim  of  Col- 
gate for  unpaid  royalty  was  not  proven  and 
was  therefore  properly  rejected.  It  was 
proven  l>y  Jessup  that  Shaffer,  said  Hurd's 
agent,  mined  on  these  leased  premises  after 
January  1,  1881,  in  all  54,205  tons  of  coal, 
the  royalty  on  which  at  10  cents  a  ton  would 
be  $5,420.50.  Jessup  kept  for  Shaffer  an  ac- 
count of  mining  of  coal  and  manufacturing 
of  coke,  so  that  his  statement  of  the  quantity 
of  coal  mined  at  these  Austen  mines,  which 
were  in  the  possession  and  under  the  control 
of  Shaffer  as  agent  for  Hurd,  the  lessee,  is 
important;  and  he  states  that  no  royalty  for 
any  of  this  coal  so  mined  after  January  1, 
1881,  was  ever -paid  to  Colgate.  This  evi- 
dence satisfactorily  establishes  Colgate's 
claim. 

Another  ground  for  rejecting  this  claim  is 
urged  by  counsel  that  none  of  the  commis- 
sioner's reports  allowed  this  claim,  and  that 
Colgate  did  not  except  to  any  of  these  re- 
ports, but  abandoned  bis  claim,  if  he  has  ever 
had  any.  He  must  be  held  to  have  acqui« 
esced  in  these  reports,  which  ignored  his 
claim  by  failing  to  report  it.  See  Thompson 
v.  Oatlett,  24  W.  Va.  525;  Chapman  v.  Mc- 
Millan. 27  W.  Va.  220.  The  first  of  these 
reports  was  made  under  an  order  of  refer- 
ence which  directed  the  commissioner  to  as- 
certain and  report  all  the  property,  real  and 
personal,  belonging  to  said  Charles  S.  Hurd 
in  the  state  of  West  Virginia,  together  with 
the  liens  thereon  and  their  respective  priori- 
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ties.  Tbongh  the  bin  had  stated  that  the 
coal  mines  bad  been  worked  since  January  1, 

1881,  by  Shaffer  for  the  lessee,  Charles  S. 
Hurd,  yet  neither  the  commissioner  nor  any 
of  the  parties  or  their  counsel  understood 
this  order  of  reference  as  directing  the  com- 
missioner to  ascertain  what  moneys  were  in 
the  bands  of  Shaffer  belonging  to  said  Hurd, 
and  he  accordingly  made  no  report  on  this 
subject.  It  is  by  no  means  clear  that  the 
conaroissioner  did  not  properly  interpret  the 
order  of  reference,  but,  whether  he  did  or  did 
not,  his  failure  to  make  any  report  on  the 
subject  of  this  fund  In  the  hands  of  Shaffer 
certainly  would  not  forfeit  the  claim  of  Col- 
gate to  this  fund  or  some  part  of  it,  because 
be  did  not  insist  upon  liis  claim  being  reported. 
He  bad  nothing  to  except  to  but  the  failure 
of  the  commissioner  to  report  on  this  subject, 
and  if  it  was  an  abandonment  uf  his  claim  to 
any  part  of  this  fund,  as  no  exception  was 
filed  by  any  party  to  tlie  commissioner's  re- 
port because  of  this  omission,  all  of  the  par- 
ties to  this  suit,  including  Jeffreys,  must  be 
for  the  same  reason  regarded  as  abandoning 
all  claim  to  thisfund.  This  is  an  absurdity; 
and  in  truth  none  of  the  parties,  in  order  to 
preserve  their  claim  to  this  fund,  were  under 
any  obligations  to  except  to  the  commission- 
er's report  because  of  its  failure  simply  to 
make  any  report  on  this  subject. 

This  report  was  recommitted  to  the  com- 
missioner, with  express  directions  to  make 
settlement  of  the  accounts  between  the  de- 
fendant Albert  H.  Childs  and  said  Charles  S. 
Hurd,  but  with  no  directions  to  settle  the  ac- 
counts of  Martin  L.  Shaffer  as  agent  of 
Charles  S.  Hurd,  nor  with  any  directions  to 
ascertain  the  amount  of  the  fund  in  the 
hands  of  said  Shaffer,  and  to  whom  it  should 
be  paid.  There  was  in  this  report  of  the 
commissioner  under  this  order  of  reference 
no  allusion  to  this  fuhd  in  the  hands  of  Shaf- 
fer, and  no  exception  to  the  report  on  this 
account  by  Colgate  or  any  one  else,  and  no 
necessity  for  such  exception  in  order  to  pre- 
vent the  forfeiture  of  their  claim  to  this  fund 
or  any  pari  thereof.  But  on  Kovember  20, 
1885,  on  the  motion  of  Samuel  Colgate,  "this 
cause  was  recommitted  to  the  commissioner 
to  ascertain  and  report  to  the  court  what 
sums,  if  any,  remained  unaccounted  for  to 
said  Colgate  of  the  royalty  of  10  cents  per 
ton  of  coal  mined  and  reserved  to  him  in  his 
lease  to  the  defendant  Hurd,  dated  January 
2,  1878,  and  what  sums  of  money  have  been 
expended  by  M.  L.  Shaffer  on  said  leasehold 
by  permanent  improvements  in  addition  to 
ordinary  repairs  and  necessary  repairs,  and 
at  what  time;  and  said  commissioner  shall 
certify  all  the  evidence  and  facts  upon  which 
this  report  and  also  the  report  of  November 
4,  1885,  is  based,  and  also  from  what  source 
the  funds  in  said  Shaffer's  hands  were  de- 
rived."   His  report  was  made  October  15, 

1882,  and  was  that  Martin  L.  Shaffer  Bled  a 
statement  of  his  accounts  showing  that  on 
the  1st  day  of  M^y,  1883,  there  was  in  his 
hands  as  follows: 


Total  amounts  of  receipts  from  ooke  and 

ooal 174,908  84 

Total  disborsement 08,166  78 

$  0,748  U 
Then  follows  in  the  report  a  minute  state- 
ment of  the  personal  property  which  was  on 
hand  the  15th  of  January,  18^,  the  time  said 
Shaffer  took  possession  of  the  Austen  coke 
and  coal  mines,  and  then  a  list  of  uncollected 
claims  for  coke  and  coal,  amounting  to 
92,695.92 ;  and  he  reports  that  no  rent  had 
been  paid  on  the  store-room  occupied  by 
Shaffer  since  December  13,  1879.  This  was 
the  whole  of  this  report.  There  was  no  as- 
oertainment  of  the  iiens  or  claims  on  this 
fund  in  the  hands  of  Shaffer,  and  no  excep- 
tion to  the  report  because  of  this.  The  com- 
missioner and  the  parties  not  having  re- 
garded it  as  required  to  be  stated  by  the  de- 
cree of  reference,  clearly  neither  Colgate,  nor 
any  one  else,  can  be  regarded  as  having  for- 
feited or  abandoned  any  claim  to  this  fund 
because  the  commissioner  failed  to  report  on 
the  claims  of  any  of  the  parties  to  this  fund. 
This  report  was  recommitted  to  the  commis* 
sioner  at  the  November  term,  1885,  with  di- 
rections to  "ascertain  and  report  what  sums, 
if  any,  remained  unaccounted  for  to  the  said 
defendant  Samuel  Colgate  of  the  royalty  of 
10  cents  per  ton  of  coal  reserved  to  him  in 
'his  lease  to  the  defendant  Hurd,  dated  Jan- 
uary 2, 1878,  and  what  sum  or  sums  of  money 
have  been  expended  by  M.  L.  Shaffer  on  said 
leasehold  premises  by  way  of  permanent  im- 
provement in  addition  to  ordinary  and  nec- 
essary repairs,  and  at  what  time,  and  also  to 
certify  all  the  evidence  and  facts  on  which 
his  previous  report  was  biised,  and  also  from 
what  sobrce  the  funds  in  Shaffer's  hands 
were  derived."  In  this  report  the  commis- 
sioner restated  the  balance  in  the  hands  of 
Shaffer,  corresponding  with  his  former  re- 
port, and  he  stated  that  there  was  in  bis 
hands  the  proceeds  of  the  sale  of  three  mules, 
8300;  and  that  he  was  responsible  for  the 
rent  of  store-house  on  leased  premises  from 
January  13,  1881,  to  May  1,  1888:  but  there 
was  no  evidence  in  the  cause  showing  the 
amount  of  said  rent.  He  submits  to  the 
court  the  question  whether  Shaffer  should 
pay  any  interest  on  the  funds  in  his  hands. 
The  following  is  the  report  in  reference  to 
the  claims  to  this  fund: 

Statement  of  the  iiens  apon  the  funds  in 
the  hands  of  Martin  L.  Sht^er: 

First  in  priority : 
Childs  and  Brown,  monthly  balance, 

March  1,1881 $1,838  09 

Interest  March  1, 1881,  to  November  4, 

1885 616  68 

$3,358  87 
Second  In  priority: 

Albert  H.  Cbilds $4,696  10 

Interest  1st  June,  1^1,  to  No- 
vember 4, 1886. 1,846  81 

$6,949  91 

$8,990  68 

For  evidence  of  the  two  foregoing  claims 
see  deposition  of  Albert  H.  Childs,  and  com-' 
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missloner's  report  No.  2,  filed  In  this  oatue 
the  11th  day  of  February,  1882.  After  the 
payment  of  the  above  two  claims  the  Austen 
Company  Is  entitled  to  any  balance  remain- 
ing in  the  hands  of  said  Shaffer. 

Special  matter  reported  at  the  instance  of 
the  Austen  Colce  Company: 

(1)  The  amount  paid  cat  by  Shaffer  for 
permaneDt  Improvements  or  build- 
ing new  ovens SS^SIS  61 

(9)  Amount  applied  of  the  profits  of  the 
mines  and  sale  of  ooke  to  the  pay- 
ment of  Uartin  L.  Shaffer's  debt. .  $1,047  60 

(B)  Amount  paid  to  miners,  laborers, 
etc,  assigned  to  Uartin  L.  Shaffer, 
and  paid  by  him  out  of  the  mines 
andoolce $8,814  48 

There  was  no  exception  filed  to  this  report 
by  Saronel  Colgate,  but  the  court,  in  acting 
upon  it,  ordered  that  this  cause  be  recom- 
mitted to  the  commissioner,  who  sliall  ascer- 
tain and  report  certain  specified  things;  also 
the  amount  iu  the  hands  of  the  said  Martin 
L.  Stiaffer  as  agent  and  manager  of  the  Aus- 
ten Coke  Company;  that  he  also  report  any 
property  of  said  Hurd  besides  snid  leasehold 
estate,  npon  which  the  various  judgments 
and  attachments  ag^nst  said  Hurd  are  liens, 
and  the  priorities  thereof,  and  any  other  mat- 
ter deemed  pertinent  or  requireti  by  any  of 
the  parties.  The  commissioner  on  Marcii 
9,  1886,  made  his  report,  in  which  he  said: 
"No  evidence  was  produced  before  your  com- 
missioner in  reference  to  Samuel  Colgate's 
royalty,  upon  which  to  base  a  report. "  He 
reports  all  the  evidence  on  which  his  former 
report  was  based  to  the  court,  and  states: 
"No  oral  tostimony  was  taken  before  me;" 
and  he  sends  up  and  refers  to  all  the  written 
testimony  on  which  his  last  report  was 
based.  The  depositions  of  Jessup  and  Shaf- 
fer, before  refeiTed  to,  were  sent  up  with 
this  report.  Samuel  Colgate  did  not  except, 
on  account  of  the  failure  to  report  theamount 
of  royalty  due  him  under  his  lease  of  the 
Austen  mines  property  to  said  Hurd,  as  spe- 
cially required  by  the  order  of  reference.  1 
cannot  conclude  that  this  failure  to  except 
can  be  regarded  as  an  abandonment  by  Sam- 
uel Colgate  of  his  claim  to  royalty.  This 
simple  failure  to  report  the  amount  due  on 
this  royalty  reserved,  cannot  he  regarded  as 
the  equivalent  of  a  report  that  nothing  was 
due  thereon.  If  tliis  had  been  the  report  on 
this  order,  and  it  bad  not  been  excepted  to  by 
Samuel  Colgate,  it  would  have  been  properly 
Iteld  as  acquiesced  in  by  him,  and  his  claim 
of  royalty  would  have  been  rpgarded  as  aban- 
doned. But  as  there  is  no  such  report 
against  this  claim  set  up  in  Colgate's  answer 
and  proved  satisfactorily  to  exist,  the  court 
ought  to  have  recommitted  the  cause  to  the 
commissioner,  and  required  him  to  report  the 
amount  of  this  claim ;  or  it  should,  from  the 
evidence  in  the  cause,  have  ascertained,  as  it 
«a8Uy  could,  the  amount  of  this  claim,  and  de- 
creed it  to  be  paid  first  out  of  the  funds 
which  had  been  paid  into  the  court  by  Shaf- 
fer. If  Jeffreys  has  not  a  claim  to  this  fund 
by  reason  of  his  attachment,  bis  claim  by  rea- 


son of  his  haTing  filed  a  croas-bill  in  the  nat- 
n  re  of  a  foreign  attachment,  it  cannot  be  sus- 
tained. This  fund  was  paid  into  the  court 
on  NovemtMr  20.  1885.  and  the  attachment 
on  this  cross-bill  filed  by  Jeffreys  did  not  is- 
sue for  some  time  thereafter, — that  is,  on  the 
SOth  of  June.  1886, — so  that  these  funds,  be- 
ing unquestionably  in  the  hands  of  the  court, 
were  not  subject  to  an  attachment  by  Jef- 
freys. This  suit  cannot  justly  be  regarded 
simply  as  a  suit  to  foreclose  a  mortgage.  The 
parties,  as  well  as  the  court  below,  always 
evidently  regarded  it  as  embracing  much 
more  than  a  simple  foreclosure  of  a  mort- 
gage. This  is  shown  by  the  fact  that  Shaf> 
fer.  the  mortgagee,  was  an  agent  of  the  mort- 
gagor, and  was  made  a  party  to  the  cause, 
which  ought  not  to  have  been  done,  had  the 
suit  been  simply  to  foreclose  a  mortgage.  He 
was  obviously  made  a  party  defendant  in  or- 
der to  make  him  account  for  the  funds  of  the 
mortgagor  which  be  had  received  as  the  man- 
ager of  the  mortgaged  premises.  Ail  the 
lien  creditors  of  every  description  were  made 
defendants.  This  would  obviously  have  been 
improper  if  it  had  lieen  a  sait  simply  to  fore- 
close a  mortgage.  See  Mooreland  v.  Metz, 
24  W.  Va.  119.  The  court,  by  a  consent  de- 
cree, referred  the  cause  to  a  commissioner  to 
ascertain  all  the  property  of  the  mortgagor, 
real  and  personal,  and  all  the  liens  on  it,  and 
their  respective  priorities,  and  this  was  ac- 
cordingly done.  This  shows  that  no  one  in 
the  court  IkIow  regarded  this  as  a  suit  sim- 
ply to  foreclose  a  mortgage,  and  yet  this  is 
insisted  on  as  the  character  of  this  suit.  That 
the  court  below  should  have  ascertained  the 
true  amount  of  royalty  due  to  Colgate  under 
bis  lease,  and  directed  its  payment  out  of  the 
fund  in  the  bands  of  the  receiver,  which  was 
paid  into  court  by  Shaffer,  and  was  derived 
from  the  mining  of  coal  on  said  leased  prem- 
ises, was  a  sequence  fit)m  the  course  it  did 
pursue.  It  set  aside  the  sale  of  the  mort- 
gaged premises  at  i$5,000  on  an  upset  bid  of 
S5,600,  and  ordered  a  resale.  These  prem- 
ises were  a  lease  for  five  years,  which  was,  of 
course,  diminishing  in  value  rapidly  every 
year,  as  the  purchaser  could  only  obtain  by 
Ms  purchase  the  premises  till  the  termination 
of  the  lease.  But  the  court  and  its  officers 
were  so  dilatory  in  the  making  of  this  resale 
that  the  lease  expired  t)efore  it  was  made. 
Of  course,  the  mortgage  then  was  obviously 
of  no  value,  and  the  parties  who  had  offered 
the  $5,500  as  an  upset  bid  to  the  court  refused 
to  make  this  or  any  other  bid;  and  the  court, 
instead  of  holding  them  to  their  bid  by  its 
final  decree  of  November  16, 1881,  discharged 
them  from  any  liability  thereon.  This  would 
seem  to  be  but  just  to  them;  and  if,  as  we 
hold,  the  net  rents,  issues,  and  profits  of  the 
leasehold  premises  paid  into  court  by  Shaffer 
were  to  be  distributed  as  the  proceeds  of  the 
lease,  if  sold,  would  have  been,  then  no  one 
will  sustain  any  loss  from  this  failure  of  the 
court  to  have  this  leasehold  property  sold; 
for,  though  it  was  worth  $5,500,  yet  those 
entitled  to  the  money  it  would  have  sold  for. 
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according  to  our  t  lews.  wUl  get.  in  Ilea  of  itf 
salitble  value,  the  net  profits  from  tlte  use  of 
saiil  leHsefaoid  premises  up  to  the  termination 
of  the  lease.  If,  however,  they  are  entitled, 
as  the  appellants  Insist,  to  no  part  of  these 
net  protits  in  the  hands  of  the  court,  then 
they  have  satTered  a  loss  of  $6,500  by  reason 
of  the  court's  failure  to  resell  the  property 
promptly,  and  the  release  of  those  who  offered 
the  upset  bid  from  all  liability  therefor. 

The  counsel  for  the  mortgagees  insists 
that  the  parties  who  offered  this  upset  bid  of 
S5,500  ought,  though  the  lease  had  expired 
before  the  resale,  to  be  required  to  pay  this 
sum.  If  this  had  been  simply  a  bill  to  fore- 
close this  mortgage,  there  might  have  been 
much  reason  in  this  view.  If  this  85,500 
was  to  be  a  clear  loss,  it  would  seem  more 
just  that  it  should  fall  on  those  who  had  pro- 
duced it  by  making  the  upset  bid,  rather  than 
on  the  mortgagors;  but  if.  as  we  think,  the 
net  rents  and  profits  of  this  lease  can  be  sub- 
stituted in  effect  in  this  case  for  the  lease, 
then  there  would'  be  no  such  clear  loss  of 
•5.500.  and  no  nec^sily  to  impose  it  on  the 
parties,  who  had  offered  this  upset  bid. 

One  of  the  appellees,  Ulman,  by  his  coun- 
sel complains  of  errors  against  him  in  the 
court  below.  To  understand  his  complaint 
it  is  necessary  to  state  briefly  his  connection 
with  the  matters  in  controversy  in  this  suit, 
as  shown  by  the  record.  Commissioner  Dent 
in  one  of  his  reports  makes  an  accurate 
statement  of  a  portion  of  these  facts,  thus: 
"For  the  assistance  of  the  court  your  com* 
missioner  gives  th^  following  history  of  cer- 
tain matters  connected  with  the  case:  Some 
time  in  the  year  of  1874,  Sinsheimer,  Joseph 
Bitten  berg,  and  S.  h.  Alder  were  the  own- 
ers of  the  furnace  property  known  as  the 
•Lancaster  Furnace  Property,'  and  were 
running  said  furnace,  and,  being  in  need  of 
funds,  they  borrowed  of  Joseph  Buck  fifty 
thousand  dollars,  and  executed  a  deed  of 
trust  on  said  land  to  Isador  Baynor,  trustee, 
to  secure  said  sum  of  money.  After  the  ex- 
ecution of  said  trust-deed  the  Lancaster  Fur- 
nace &  Mining  Company  was  incorporated, 
and  said  land  conveyed  by  said  Sinsheimer, 
Adler,  and  Rittenberg  to  said  company,  sub- 
ject to  said  trust-deed;  and  afterwards,  on 
December  21,  1874,  said  Lancaster  Furnace 
&  Mining  Company  executed  a  second  deed 
cdf  trust  on  said  real  estate,  and  all  their  per- 
sonal property  situated  on  said  premises,  to 
Jacob  Krausa,  to  secure  certain  notes  execut- 
ed by  said  furnace  company  for  the  sum  of 
944,800.  Said  Krauss,  the  trustee,  became 
the  owner  of  said  notes,  and  took  possession 
of  said  furnace,  and  ran  the  same  for  ninety 
days.  Said  indebtedness  of  said  furnace 
company  to  said  Krauss  seems  to  have  been 
reduced  to  $15,000.  Said  company  was 
largely  indebted  to  the  men  employed  about 
■aid  works,  and  it  executed  another  deed  of 
trust  to  Samuel  Fernheim  to  secure  said  em- 
ployes. Said  employes  assigned  their  claim 
to  George  Heller,  who  instituted  a  suit  in 
otaancety,  and  levied  an  attachment  on  all  of 


said  property,  flaid  Heller  obtained  Judg- 
ment agalnrt  said  company  in  the  circuit 
court  of  Taylor  county  in  said  chancety  suit, 
but  the  court  failed  to  ascertain  and  settle 
the  priorities  on  said  property,  and  reserved 
its  decision  upon  all  questions  in  relation  to 
said  property,  but  gave  Heller  leave  to  sue 
out  exeoiition.  which  he  did,  and  levied  up- 
on all  the  personal  property.  Jacob  Krausa 
filed  his  answer  in  said  suit,  praying  an  in- 
junction to  said  execution,  which  was  g^rant- 
ed.  Said  injunction  was  never  perpetuated, 
and  said  cliancery  suit  was  continued  from 
time  to  time,  and  in  1879  was  dismissed,  (all 
parties  being  tired.)  In  the  mean  time  laar 
dor  Baynor,  trustee  in  the  first  trust-deed, 
sold  said  real  estate  to  Alfred  J.  Ulman,  and 
Ulman  took  possession,  the  personal  proper- 
ty still  being  on  said  premises;  and  Kaynor's 
trust-deed  did  not  cover  the  land  upon  which 
the  railroad  was  situated,  hereinbefore  re- 
ported as  the  Lancaster  Furnace  &  Mining 
Company,  because  said  property  was  acquired 
by  said  company  after  the  making  of  said  deed. 
Neither  is  the  said  strip  of  land  included  in 
the  Krauss  deed  of  trust.  Said  Krauss  deed 
of  trust  was  never  executed,  and  Krauss  took 
possfssion  of  said  property,  and  treated  it  as 
his  own.  He  subsequently  left  said  prem- 
ises, and  removed  out  of  the  state.  He  aft- 
erwards sold  his  interest  in  said  property  to 
Charles  S.  Hurd,  who  leased  the  land  of  Ul- 
man, and  took  possession  of  the  personal 
property,  and  ran  the  furnace  until  the  fall 
of  1880,  when  he  suspended  operations.  -  In 
the  mean  time  he  had  charged  said  property 
with  the  liens  hereinbefore  reported,  exc^t 
the  execution  liens,  which  were  acquired  by 
after-recovered  judgments.  On  July  1, 1878, 
Ulman  leased  this  Lancaster  furnace  tract  so 
purchased  of  the  trustee  Baynor,  and  the 
Holland  tract  adjoining  it,  to  G.  S.  Hurd  for 
one  year.  This  lease  was  afterwards  ex- 
tended to  January  1,  1884,  and  Hurd  gave 
mortgages  on  this  furnace  property  sought 
to  be  foreclosed  in  this  suit." 

This  statement  will  sufiice  to  enable  us  to 
understand  the  counter-assignment  of  error 
made  by  the  counsel  for  Alfred  L.  Ulman, 
one  of  the  appellees.  It  is  as  follows:  "Al- 
fred L.  Ulman,  one  of  the  appellees,  by  way 
of  counter-assignment  of  error  against  him 
in  said  decree,  suggests  and  relies  upon  the 
following:  He  is  the  owner  of  the  tract  of 
land  upon  which  said  furnace  was  built, 
having  bought  it  at  the  trustee's  sale. 
About  one-third  of  said  tram  railway  is  lo- 
cated on  api  ellee's  laud.  Of  the  other  two- 
thirds,  one  is  upon  the  Armstrong  land,  and 
the  other  upon  the  Bosset  land.  Said  tram 
railway  was  built  for  the  use  of  the  furnace, 
and  is  as  much  a  part  of  the  furnace  as  any 
other  machinery,  and  is  therefore  real  estate, 
— a  fixture,— and  was  bought  by  appellee 
with  the  furnace  at  the  trustee's  sale.  See- 
ond.  The  property  at  the  furnace  sold  by 
Constable  Blue,  under  the  distress  In  favor 
of  this  appellee,  was  the  property  of  Hurd, 
and  subject  to  the  warrant.    It  was  error  to 
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require  the  proceeds  of  this  sale  to  be  paid  to 
Browning." 

It  is  true  that  Kranss  had  a  lien  upon  this 
property  before  Ulman  leased  it  to  Hurd ;  but 
Hurd  bought  Krauss's  lien,  and  afterwards 
sold  or  assigned  it  to  Browning.  Now.  if 
the  property  were  still  in  the  hands  of  Hurd, 
It  is  plain  that  Ulman  would  have  a  lien 
for  his  rent,  and  Hurd  could  not  defeat  this 
lien  by  selling  the  property  then  on  the  les- 
sor's premises  without  providing  for  at  least 
one  year's  rent.  Code  W.  Va.  c.  93,  §  12. 
The  facts  stated  in  these  assignments  of  er- 
ror  are  supported  by  the  evidence  in  the  rec- 
ord. The  deposition  of  Charles  £.  Hooper, 
a  deputy-sheriff  of  Taylor  county,  also  proves 
that  he  had  in  his  hands  an  execution  in 
favor  of  George  Heller  against  the  Lancas- 
ter Furnace  &  Mining  Company,  dated  Jan- 
uary 4,  1881,  for  $3,684.86,  withinterestfrom 
1875,  and  $i45.55  costs;  that  he  levied  this 
execution  on  two  and  a  half  or  three  miles  of 
railroad  iron  and  some  other  personal  prop- 
erty belonging  to  the  Waldorf  furnace,  which 
G.  S.  Hurd  had  been  running  in  part,  on  said 
land  leased  by  said  Ulman  to  said  Hurd.  On 
June  20,  1881,  this  deputy-sheriff,  under  this 
execution,  sold  this  railroad  iron  to  John  W. 
Mason  and  .Tohn  S.  Herr  for  $1,850.  This  rail- 
road iron  was  levied  on  as  the  personal  proper- 
ty of  the  Lancaster  Furnace  &  Mining  Com- 
pany under  the  order  of  said  Mason,  itsitttor- 
ney,  to  whom  the  net  proceeds  of  the  sale  was 
paid.  The  court  below  was  of  opinion,  and 
decided,  that  the  railroad,  so  far  as  it  was  on 
said  lease  land,  was  included  in  the  mortgage 
executt^d  by  said  Hurd  to  E.  S.  Browning, 
and  the  proceeds  of  it  should  have  been  paid 
to  him  as  the  party  having  the  first  lien  there- 
on, and  that  it  had  been  erroneously  regarded 
by  the  deputy-sheriff  as  the  property  of  (he 
Lancaster  Furnace  &  Mining  Company;  and 
it  was  accordingly  decreed  that  said  Heller 
do  pay  to  E.  S.  Browning  the  net  proceeds  of 
the  sale  of  the  railroad  iron  which  had  been 
so  paid  to  him  by  said  deputy-sheriff  in  ex- 
tinguishment to  that  extent  of  said  Brown- 
ing's claim  on  said  Hurd,  secured  by  said 
mortgage.  The  propriety  of  this  decision 
by  the  court  below  Is  call«i  into  question  by 
these  counter-assignments  of  errors.  Brown- 
ing claims  under  an  .issignment  to  him 
by  Hurd  of  a  mortgage  which  had  been  as- 
signed to  Hurd  by  one  Krauss.  This  mort- 
gage was  dated  December  22,  1874,  and  was 
executed  by  the  Lancaster  Furnace  &  Min- 
ing Company  to  Krauss,  to  secure  a  loan,  and 
it  was  upon  the  land  on  which  said  company 
bad  built  in  part  said  railroad;  anil  on  the 
15th  of  May,  1879,  said  Hurd  had  conveyed 
certain  personal  property,  and  the  railroad 
iron  on  said  railroad  running  from  said  fur- 
nace to  Ironton,  by  a  mortgage  to  secure  a 
debt.  If  this  iron  on  this  railroad  be  regarded, 
as  the  counsel  for  Ulman  in  this  counter-as- 
signment of  error  insists  it  should  be  re- 
garded, as  real  estate,  then  Ulman  t)ecame 
the  owner  of  it  when  the  trnstee,  Raynor, 
conveyed  this  furnace  tract  of  land,  on  March 


11,  1876. '  But  he  leased  this  land  and  rail* 
road  to  said  Hurd  till  January  15,  1884,  and 
Hurd  gave  a  mortgage  on  said  railroad  to 
said  Browning,  and  in  addition  thereto  said 
Hurd  assigned  another  mortgage  on  said  fur- 
nace tract,  which  would  include  the  railroad 
iron  given  by  the  Lancaster  Mining  Company 
to  said  Browning.  It  would  seem,  therefore, 
that  if  this  said  railroad  track  be  regarded  as 
real  estate,  as  Ulman 's  counsel  claims,  he 
has  no  claim  to  the  proceeds  of  the  sale  of 
this  railroad  track  on  this  furnace  tract,  as 
it  had  by  mortgages  passed  to  said  Browning ; 
and  the  circuit  court  properly  held  that  he 
(Browning)  was  entitled  to  these  proceeds, 
80  far  as  they  were  on  this  furnace  tract,  but 
no  further,  and  ordered  their  payment  to  him. 
There  is  therefore  no  foundation  for  the  first 
counter-assignment  of  error  by  said  Ulman. 
Nor  is  the  second  assignment  of  error  well 
founded. 

The  constable.  Blue,  sold  under  execution 
in  November,  1881,  various  articles  of  per- 
sonal property  used  In  coonection  with  this 
furnace  property,  which  were  fixtures,  which 
had,  with  this  property,  been  mortgaged  by 
Hurd  to  secure  a  debt  to  said  Browning. 
This  personal  property  included  in  said  mort* 
gage  fixtures  which  were  sold  for  •678.15. 
and  the  money  was  brought  into  court  by  said 
Blue,  to  be  disposed  of  by  the  court  in  this 
suit  by  directing  its  payment  to  the  party  en- 
titled to  it.  The  proceeds  of  said  sale  were 
directed  by  the  court  to  be  paid  to  said  Brown- 
ing. It  was  clear  that  the  claim  of  Browning 
by  reason  of  his  mortgage  was  prior  and  su- 
perior to  that  of  the  execution  creditors.  But 
said  Ulman  gave  the  constable  notice  that  he 
had  a  claim  for  $750  for  rents  due  from  said 
Hurd  on  August  15,  1881,  and  the  record 
shows  that  there  was  that  much  more  due 
from  Hurd  to  Ulman  for  three  months'  rent 
of  this  furnace  propeity.  This  rent  was  due 
under  a  lease  dated  February  1,  1878..  The 
oldest  mortgage  held  by  said  Browning  on 
Lancaster  furnace  property  and  fixtures  was 
the  one  to  Jacob  Krauss,  dated  December  23^ 
1874,  afterwards  assigned  to  said  Hurd, 
and  then  assigned  to  said  Browning.  This 
mortgage  was  on  the  fixtures  sold  by  the  con- 
stable, and,  if  it  had  been  a  lien  created  aft> 
er  the  commencement  of  Ulman's  lease,  then 
by  section  12,  c.  93,  Code  W.  Va.  1887,  p.  691, 
Ulman  would  be  entitled  to  claim,  as  against 
such  lienor,  as  much  as  one  year's  rent;  but, 
as  the  lien  existed  when  the  tenantry  of  said 
Hurd  to  Ulman  commenced,  this  statute  has 
no  operation  in  this  case,  and  the  mortgage 
in  favor  of  Krauss,  now  belonging  to  said 
Browning,  has  the  first  claim  to  the  proceeds 
of  the  sale  made  by  Blue,  constable,  and  the 
court  below  did  not  err  in  directing  the  pro- 
ceeds to  be  paid  to  said  Browning. 

George  Heller,  another  appellee,  as  a 
counter-assignment  of  error  complains  that 
the  court  below  erred  in  this  portion  of  its 
decree  of  November  16,  1887:  "And  it  ap- 
pears to  the  court  that  the  defendant  George 
Heller,  on  the  20th  day  of  June,  1881.  re> 
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oeived  from  George  E.  Hooper,  depnty-shei^ 
iff,  apon  an  execution  iasued  by  the  said 
Heller,  and  levied  upon  certain  railroad  iron, 
and  a  certain  locomotive  engine,  tender,  carts, 
wagon,  and  saw-mill  engine,  which  was  sold 
by  said  sheriff,  under  said  execution,  as  the 
property  of  the  Lancaster  Furnace  &  Mining 
Company,  the  net  sum  of  $1,707.14;  and  it 
appearing  to  the  court  that  none  of  said  prop- 
erty was  the  property  of  said  company,  or 
liable  to  said  execution,  but  that  the  same 
was  included  in  the  same  mortgage  executed 
by  Charles  S.  Hard  to  Edward  S.  Browning, 
and  that  the  said  claim  hereinbefore  decreed 
to  said  Browning  constituted  a  lien  upon  all 
of  said  property  first  in  order  of  priority, — it 
is  therefore  adjudged,  ordered,  and  decreed 
tiiat  said  George  Heller  do  pay  to  said  Ed- 
ward S.  Browning  said  sum  of  $1,707.14, 
with  interest  thereon  from  said  .Tune  20, 
1881,  to  this  day,  now  amounting;  to  $2,363.25, 
with  interest  of  this  sum  of  $2,363.25  from 
this  day,  in  extinguishment  to  that  extent  of 
said  Browning's  claim  against  said  Kurd; 
but  this  decree  is  made  without  prejudice  as 
to  any  otl'.er  remedy  of  said  Browning,  at 
law  or  in  equity,  to  collect  said  $2,363.25  in 
any  other  way,  or  from  any  other  person,  if 
any  such  remedy  he  has."  the  following 
are  the  views  of  the  counsel  for  said  Hurd 
on  this  point:  "First.  Said  railroad  is  real 
estate,  and  therefore  not  subject  to  Brown- 
ing's claim.  Wright  v.  Ore  Co.,  45  Pa.  St. 
475.  Appellee  has  the  oldest  judgment 
against  said  mining  company,  and  his  judg- 
ment is  a  lien  upon  said  strip  of  ground  be- 
longing to  said  company,  bought  by  it  from 
Samuel  Armstrong,  and  upon  which  about 
one-third  of  said  railroad  track  lies.  The 
Armstrong  land  was  not  included  in  any  of 
the  mortgages  made  by  the  company.  Sec- 
ond. If  said  railroad  shall  be  held  to  be  per- 
sonal estate,  then  Heller's  execution  was  a 
lien  upon  it."  This  Hen  was  sold  under  said 
execution,  and  the  circuit  court  decreed  that 
Browning  was  entitled  to  proceeds.  It  will 
be  observed  that  on  the  22d  day  of  Decem- 
ber, 1874,  the  company  executed  a  mortgage 
on  all  its  personal  property  to  secure  a  debt 
to  Jacob  Krauss;  that  Krauss  assigned  his 
claim  to  Hurd,  and  Hurd  assigned  his  to 
Browning.  There  was  never  a  foreclosure 
of  this  mortgage.  Heller  obtained  a  Judg- 
ment against  the  company,  and  took  out  ex- 
ecution. This  execution  was  levied  on  the 
railroad,  among  otlier  things,  and  the  iron 
was  sold  as  the  property  of  the  company. 
The  execution,  it  is  true,  was  issued  long 
after  the  mortgage  was  made  and  assigned. 
But  it  is  maintained  that  the  mortgage  was 
never  properly  admitted  to  record,  and  there- 
fore was  void  as  to  Heller,  who  is  a  bona  Jide 
creditor  of  the  company.  It  is  suggested  that 
the  mortgage  was  not  properly  aclcnowl- 
edged,  and  could  not  be  legally  admitted  to 
record.  The  mortgage  is  signed  by  L.  Sins- 
'  heimer,  and  acknowledged  by  Frank  P.  Clark. 
It  is  submitted  that  it  could  only  be  legally 
acknowledged  by  the  person  who  execut^  it. 


The  said  railroad  track  Is,  properly  apeaklng, 
to  be  regarded  as  real  estate,  and,  so  far  as 
this  record  shows,  George  Heller  has  the  old- 
est unsatisfied  judgment  against  the  Lancas- 
ter Furnace  &  Mining  Company.  A  portion 
of  the  land  on  which  the  railroad  was  built, 
was  not  included  in  any  of  the  mortgages  on 
this  furnace  tract  of  land,  and  the  proceeds 
of  as  much  of  this  iron  as  was  on  this  Arm- 
strong land  ought  not  to  have  been  ordered 
by  the  court  to  be  paid  to  Edward  S.  Brown- 
ing, but  this  much  of  the  fund,  which  had 
been  paid  by  the  deputy-sheriff,  Hooper,  to 
said  Heller  on  his  execution  against  the  Lan- 
caster Furnace  &  Mining  Company,  ought  to 
have  been  allowed  to  remain  there  as  prop- 
erty on  his  land  and  belonging  to  him;  but, 
as  we  have  said  before,  as  the  residue  of  this 
railroad  track  was  included  in  the  mortgages 
of  Ed'ward  S.  Browning,  the  proceeds  of  this 
portion  of  the  track  in  the  hands  of  said  Hel- 
ler ought  to  be  decreed  to  be  paid  by  him  to 
said  Browning.  The  record  does  not  at  pres- 
ent enable  us  to  determine  what  portion  of 
said  railroad  track  was  on  Armstrong's  land, 
— whether  it  was  one-third,  as  was  claimed,  or 
more  or  less  than  that  portion.  This  must 
be  ascertained  before  it  can  be  decided  what 
disposition  should  be  made  of  the  proceeds  of 
the  sale  of  this  railroad  iron. 

It  is  claimed,  however,  that  one  of  these 
mortgages  on  this  Lancnsler  furnace  prop- 
erty and  fixtures  now  owned  by  Edward  S. 
Browning  (the  one  of  December  22,  1874) 
is  not  a  valid  lien,  because  not  properly  re- 
corded. The  defect  in  its  recordation  is  that, 
while  it  was  signed  by  Sinsheimer,  president 
of  the  Lancaster  Furnace  &  Mining  Com- 
pany, the  mortgagor,  and  the  corporation  seal 
affixed  by  him,  yet  it  was  acknowledged  by 
Frank  P.  Clark.  It  is  claimed  that,  the  cor- 
poration seal  being  attached  to  the  deed  of 
mortgage  by  the  president,  he  was  the  proper 
and  only  person  who  could  acknowledge  this 
mortgage  for  recordation;  whereas,  in  this 
state,  no  statutory  provision  exists  as  to  the 
execution  or  acknowledgment  of  a  deed  by  a 
corporation.  The  officer,  .wlio  affixes  the  cor- 
poration seal,  is  the  party  executing  the  deed, 
within  the  meaning  of  the  statute  requiring 
its  acknowledgment  by  the  grantor.  See  Kelly 
V.  Calhoun,  95  U.  S.  710.  But  though  not 
acknowledged  by  the  president,  who  signed 
the  deed,  it  seems  to  me  that  it  was  properly 
acknowledged,  because  on  its  face  was  this 
provision:  "And  this  deed  further  witnesseth 
that  the  said  Lancaster  Furnace  &  Mining 
Company  doth  hereby  appoint  Frank  P.  Clark 
its  attorney  in  fact  to  acknowledge  these  pres- 
ents to  be  the  act  and  deed  of  said  company, 
to  the  end  that  the  same  may  be  properly  re- 
corded." Frank  P.  Clark,  in  the  certificate 
of  a  commissioner  for  West  Virginia  in 
Maryland,  acknowledged  the  said  writing  to 
be  the  act  and  deed  of  said  company.  This, 
it  seems  to  me,  was  an  acknowledgment  by 
the  grantor,  who,  if  a  corporation,  must  act 
by  some  agont  appointed  to  acknowledge  the 
deed  for  recordation,  had  the  corporation  not 
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expressly  appointed  some  one  else  to  acknowl- 
edge the  deed  for  recordation.  See  Talbert 
T.  Stewart,  39  Cal.  602;  Bigelow  v.  living- 
Bton,  28  Minn.  57,  9  N.  W.  Rep.  81. 

Martin  L.  Shaffer,  another  one  of  the  ap- 
pellees, makes  a  counter-assignment  of  error: 
"Appellee  had  no  interest  in  the  case  of 
Cliiids  V.  Hurd  and  others,  when  the  same  was 
brought,  and  was  only  made  a  party  because 
he  then  had  the  possession  and  custody  of  the 
property  leased  by  Colgate  to  Hurd;  and  but 
for  this  suit  the  appellee  Shaffer  would  hare 
returned  the  property  to  Hard  or  bis  assignee 
as  soon  as  the  object  for  which  he  took  it  had 
been  accomplished,  but  was  advised  that  he 
was  by  the  said  bill  made  the  receiver,  or 
was  treated  as  such  for  the  time  being,  and 
as  such  should  let  the  property  rem^n  in 
ttatu  quo,  working  as  he  bad  done.  The 
leased  premises  remained  in  his  custody -until 
the  expiration  of  said  lease.  Ftist,  It  was 
error  to  charge  appellee  Shaffer  with  interest 
en  the  amount  in  his  hands  from  the  1st  day 
of  May,  1883,  because  the  amount  was  not  a 
debt  due  from  him,  nor  was  it  damages  for 
a  wrong  committed  by  him.  It  was  the  pro- 
ceeds of  the  leased  premises  which  had  accu- 
mulated in  his  hands  during  the  progress  of 
the  suit,  which  was  at  all  times  subject  to  tite 
order  of  the  court  in  the  cause."  This  coun- 
ter-assignment of  error  cannot  be  sustained. 
It  might,  perhaps;  in  some  other  state,  but 
in  Virginia  and  West  Virginia  the  law  seems 
to  be  settled  that  in  such  a  case  interest  should 
be  paid,  because  the  money  is  worth  the  in- 
terest, and  the  creditor  is  entitled  to  the  in- 
terest, and  it  is  presumed  that  the  money 
was  used  by  the  party  holding  It.  If  he  was 
unwilling  to  pay  interest  on  it,  he  oould  at  any 
time  avoid  and  stop  the  payment  of  inter>'St 
by  paying  the  fund  into  court,  when  it  would 
be  ordered  to  be  loaned,  if  the  court  could  not 
determine  to  whom  it  was  properly  payable. 
See  Tazewell's  Ex'r  v.  Barrett,  4  Hen.  &  M. 
263;  Templeman  v.  Fauntleroy,  8  Hand. 
(Va.)  446. 

The  appellee  Mary  £.  Clerc  also  flies  a 
counter-assignment  of  error.  It  is  ss  fol- 
lows: "The  appellee  Mary  E.  Clerc,  wife  of 
F.  Leon  Clerc,  by  way  of  counter-assign- 
ment of  error  in  the  decree  made  in  this 
cause  on  the  16tti  day  of  November,  1887, 
says  she  is  prejudiced  by  said  decree,  and  that 
she  is  informed  that  the  same  is  erroneous, 
for  the  following  reasons,  to-wit:  In  decree- 
ing that  portion  of  the  iron  tram  railway 
lying  on  the  Rosset  land  to  be  subject  to  the 
mortgage  executed  by  the  Lancaster  Fur- 
nace &  Mining  Company  in  favor  of  Edward 
Browning.  On  the  3d  day  of  July,  1874. 
John  D.  Rosset  leased  a  large  tract  of  land 
to  said  company  for  the  purpose  of  mining 
and  removing  iron  ore.  Said  lease  provided, 
among  other  things,  that  said  company  'shall 
have  the  right  and  privilege  of  removing 
from  said  lands  all  railroad  machinery  and 
fixtures  placed  thereon  by  it,  provided  all  the 
rent  and  royalty  due  under  the  contract  be 
paid.    But  it  shall  at  no  time  remove  any- 


thing ao  placed  thereon  when  there  remains 
due  any  royalty.'  This  property,  as  will  be 
seen  by  the  record,  afterwards  became  tbe 
property  of  F.  Leon  Clerc.  The  said  com 
pany  put  down  the  railroad  track,  and  used 
it  a  year  or  so,  and  then  failed:  being  at  the 
time  of  the  failure  largely  indebted  to  Bosset. 
There  would  seem  no  reasons  why  tbe  condi- 
tions of  this  should  not  be  observed.  Tbe 
railroad  iron  is  not  worth  anything  like  tbe 
sum  the  company  owed  iiosset  when  it 
abandoned  the  lease."  The  facts  stated  by 
the  counsel  of  the  appellee  above  are  true,  as 
appears  from  an  examination  of  the  record. 
The  proof  is  that  the  Dincaster  Furnace  Ic 
Mining  Company,  when  they  failed,  owed 
for  royalty  on  this  Bosset  land  more  tlian 
$1,000.  Tbe  BoBsets,  and  those  claiming 
under  them,  took  possession  of  this  land 
when  said  company  broke  up  and  alMUidoned 
it.  On  November  19, 1887,  F.  Leon  Clerc. 
who  then  owned  this  Rosset  land,  leased  it 
to  said  C.  8.  Hurd  for  the  purpose  of  work- 
ing the  iron  ore  on  said  land  for  a  certain 
royalty.  If,  as  the  lease  of  1874  provides, 
the  lessee,  the  Lancaster  Furnace  &  Mining 
Company,  had  no  right  to  remove  tbe  iron 
ore,  till  all  royalty  due  on  the  land  was  first 
paid,  it  would  seem  clear  that  they  oould  not 
confer  such  right  on  others,  either  by  sale 
or  mortgage;  and  the  right  of  every  assignee, 
or  person  claiming  under  the  Lancaster  Fur- 
nace &  Mining  Company,  to  the  iron  on  the 
railroad  must  yield  to  the  claim  for  the  satis- 
faction out  of  it  first  of  the  unpaid  royalty 
on  the  leased  land.  The  counter-assignment 
of  error  in  this  respect,  by  the  executrix  of 
F.  Leon  Clerc,  must  be  sustained  as  well 
founded. 

Sntder,  p.,  and  Enoush  and  Bsamnom. 
JJ.,  concurred. 


~  a«  N.  C.  186) 

Jaffbat  «t  al.  e.  Beab  at  tH. 

(Supreme  Court  mf  NorOi  CaroUna.  Maioh  96, 
1889.) 
Limitations— APPU04TIOX  of  Statdtb. 
Code  N.  C.  S  1&5,  provide*  that  where  relief  is 
BOQKht  on  tbe  grouad  of  fraud  or  mistake,  in  cases 
which  heretofore  wore  solely  cognizable  by  ootirts 
of  equity,  the  cause  of  action  shall  not  be  deemed 
to  hare  accrued  until  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  such  fraud 
or  mistake.  Held,  where  plaintiff  alleged  that  the 
defendant  owed  him  a  sum  of  money,  and  that  he 
had  been  induced  by  the  false  and  fraudulent  rep- 
resentations of  the  defendant  as  to  his  solvency  to 
accept  in  full  satisfaction  of  the  claim  a  much  less 
amount  than  the  face  thereof,  that,  as  such  facta 
did  not  show  a  cause  of  action  solely  cognizable  in 
equity,  the  above  statute  was  not  applicable  to  an 
action  by  plaintiff  to  set  aside  the  compromise. 

Appeal  from  superior  court.  New  Han- 
over county;  Shepiiesd,  Judge. 

Thos.  W.  Strange,  B.  8.  Martin,  and  M. 
Bellamy,  for  appellants.  Geo.  Davit,  JunUu 
Davit,  J.  I.  Mackt,  and  Riutell  A  Rioond, 
for  appellees. 

MBRRtMON,J.  The  qnestlons  to  be  decided 
are  solUciently  presented  by  the  case  stated 
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on  appeal,  and  the  following  Is  a  copy  of  so 
niudi  thereof  as  need  be  reported  here:  In 
the  month  of  October,  1881,  the  defendants 
became  indebted  to  the  plaintiffs  in  the  sum 
of  •8,206.53,  for  goods  sold  and  delivered. 
On  Om  19tb  of  Novembo:,  1881.  the  defend- 
ants made  a  deed  of  assignment  of  all  their 
real  and  personal  estate  to  one  Fernberg«r, 
in  trust  for  the  payment  of  their  creditors, 
with  certain  preferred  classes,  the  plaintiffs 
not  being  among  the  preferred  creditors.  On 
the  5th  July,  lw2,  after  some  negotiations, 
the  plaintiffs,  through  their  attorney,  agreed 
with  defendants  to  compromise  and  settle 
their  claim  at  25  cents  on  the  dollar;  and  on 
that  day  the  money  was  paid  to  said  attorney, 
and  he  signed  a  simple  receipt  in  full  for  the 
debt  of  the  plaintiffs  on  the  face  of  the  ac- 
count for  the  goods,  which  they  had  ren- 
dered to  defendants.  This  action  was  com- 
menced on  the  13th  Deceml>er,  1886.  There 
was  evidence  tending  to  show  that  some  of 
the  preferred  debts  in  the  deed  of  assignment 
were  fictitious,  and  that  plaintiffs  were  in- 
duced to  assent  to  the  compromiBe  by  the  false 
and  frandulent  representations  of  defendant 
that  all  of  the  preferred  debts  were  honest  and 
bona  flde;  and  that  plaintiffs  did  not  discover 
that  those  representations  were  false,  and 
that  some  of  tlie  preferred  debts  were  ficti- 
tious, until  within  three  years  before  the 
commencement  of  this  action.  His  honor 
intimated  his  opinion  that  this  case  was  not 
heretofore  solely  cognizable  by  the  courts  of 
equity,  but  there  was  a  concurrent  jurisdic- 
tion at  law,  and  therefore  the  case  was  not 
within  the  saving  of  the  C!ode,  §  155,  subd.  9, 
and  the  action  was  barred  by  the  statute  of 
limitations.  In  deference  to  this  intimation 
ttie  pMntitb  took  a  nonsuit  and  appealed. 

The  cause  of  action  alleged  in  the  com- 
plaint is  clearly  barred  by  the  statute  of  lim- 
itations, (Code,  §  155,  par.  1,)  if  the  latter, 
as  contended  by  the  defendants,  is  applica- 
ble in  this  case.  The  plaintiffs  contend, 
however,  that  it  is  not  pertinent ;  that  the 
ninth  paragraph  of  the  same  section  is  that 
it  embraces  and  applies  to  the  present  and 
all  like  causes  of  action,  and  therefore  their 
present  cause  of  action  is  not  barred,  the  ac- 
tion having  been  brought  within  two  years 
next  after  the  discovery  of  the  alleged  fraud. 
The  bar  of  three  years  applies  to  the  class  of 
cases  specified  in  the  ninth  paragraph  men- 
tioned. It  prescribes  that  "an  action  for  re- 
lief on  the  ground  of  fraud  or  mistake,  in 
cases  which  heretofore  were  solely  cognizable 
by  conrts  of  equity,  the  cause  of  action  in 
such  cases  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  such  fraud  or  mis- 
take." It  will  be  observed  that  this  para- 
graph applies  only  to  causes  of  action  found- 
ed on  the  ground  of  fraud  or  mistake  solely 
cognizable  by  courts  of  equity  prior  to  its  eii- 
Bctanent.  Whatever  may  have  been  the  leg- 
islativ*  motive  for  such  restricted  appli- 
cation, it  plainly  exists,  and  the  court  must 
give  it  effect.    Prior  to  the  enactment  of  the 


present  method  of  code  procodure  in  this 
state,  including  the  statutory  provision  just 
cited,  there  prevailed  a  settled  and  well-un- 
derstood distinction  between  causes  of  litiga- 
tion of  which  courts  of  equity  had  sole  and 
exclusive  jurisdiction,  and  ahio  such  as  they 
had  jurisdiction  of  concurrently  with  the  su- 
perior courts,  as  distinguished  from  them. 
Of  the  former  class  there  were  such  as  were 
founded  on  fraud  and  mistake,  and  to  these 
the  paragr^h  of  the  statute  above  recited 
clearly  applies.  It  does  not,  however,  apply 
to  cases  as  to  which  such  courts  had  concur- 
rent jurisdiction.  This  ia  the  plain  impli- 
cation from  the  statute.  And,  moreover, 
this  court  has  so  decided  in  repeated  oases. 
In  Blount  v.  Parker  it  is  said  that  "the  act, 
however,  may  be  regarded  as  a  legislative 
declaration  that  the  effect  of  the  statute  can- 
not be  defeated,  even  in  ewe  of  undiscovered 
fraud,  unless  the  fraud  is  such  that  tlie  juris- 
diction of  a  court  of  equity  was  alone  comp^ 
tent  to  afford  relief."  78  K.  C.  132.  It  was 
also  said  in  Egerton  ▼.  Logan,  81  N.  C.  178, 
that  if  the  express  trust  alleged  to  arise  out 
of  the  vague  and  indefinite  words  used  by 
the  defendant  at  the  time  of  the  transfer  was 
not  determined  by  the  first  demand,  and  the 
antagonistic  relations  thereby  produced,  it  is 
nevertheless  manifest  that  there  are  concur- 
rent retnedies  at  law  and  in  equity,  and 
hence  the  case  does  not  come  within  the  sav- 
ing of  the  statute.  Spruill  v.  Sanderson.  79 
N.  C.  466,  is  to  the  like  effect.  Granting 
that  in  some  aspects  of  the  plaintiff's  alleged 
cause  of  action  it  was  formerly  cognizable  in 
a  court  of  equity,  it  certainly  was  not  exclu- 
sively so;  a  court  of  law  had  concurrent  ju- 
risdiction. Accepting  the  evidence  pro- 
duced on  the  trial  as  true  in  connection  with 
the  pleadings,  as  we  must,  for  the  present 
purpose,  the  defendants  owed  the  plaintiffs 
simply  a  sum  of  money  specified,  for  goods, 
and  the  former  fraudulently  and  by  false  and 
fraudulent  representations  and  inducements 
led  the  latter  to  receive  25  per  centum  of  the 
debt  so  due  them  in  discharge  of  the  whole 
thereof,  and  to  execute  a  receipt,  proper  as 
to  form,  for  the  whole.  But  this  did  not 
conclude  the  plaintiffs  kt  law.  They  might, 
notwithstanding  such  payments  and  receipt, 
have  maintained  an  action  at  law  to  recover 
their  debt  less  the  payment,  l>ecau8e  the 
transaction,  including  tbC'receipt  adverse  to 
them,  was  fraudulent,  and  the  plaintiffs 
might  have  treated  it  as  void,  and,  such 
fraud  appearing  on  the  trial,  the  court  would 
have  allowed  them  to  recover  judgment  for 
their  debt.  Fraud  vitiates  and  renders  void 
and  nugatory  such  and  like  receipts  and  ac- 
quittances, so  that  they  cannot,  when  prop- 
erly objected  to,  be  successfully  interposed, 
and  stand  in  the  way  of  a  recovery  at  law. 
It  has  such  effect  in  cases  like  this,  both  at 
law  and  inequity.  Story,  Cont.  §  495;  Chit. 
Cont.  590;  Broom,  Phil.  Law,  4a  et  seq.;  1 
Chit.  PI.  581,  584;  1  Satind.  PI.  £v.  823; 
Elliott  V.  Logan,  Phil.  Eq.  163;  Wilson  v. 
White,  80  N.  C.  280;  Egerton  v.  Logan,  81 
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N.  C.  178;  Hefter  ▼.  Cahn,  73  HI.  903.  As. 
therefore,  the  plaintiffs'  cause  of  action  was 
cognizable  both  in  courts  of  law  and  equity, 
it  is  barred  by  the  statute  of  limitations  first 
above  recited. 

The  learned  counsel  for  the  plaintiffs 
contended  on  the  argument  that,  accepting 
the  evidence  as  true,  the  defendants  had  per- 
petrated a  gross  fraud  upon  them  which  they 
had  not  been  able  to  discover  until  the  stat- 
utory bar  bad  become  effectual  against  them, 
and  that  the  court  ought,  in  the  exercise  of 
its  equitable  authority,  to  prevent  the  de- 
fendants from  taking  advantage  of  the  bar 
at  law,  upon  the  ground  that  it  would  be 
manifestly  inequitable  and  unjust  to  allow 
them  to  take  and  have  advantage  of  their 
own  fraud  to  the  grievous  prejudice  of  the 
plaintiffs,  and  they  cited  and  relied  upon  the 
ruleof  equity  invoked  as  stated  in  2  Story,  £q. 
Jur.  88  1521,  1521a,  and  Kirbv  v.  Railroad 
Co.,  m  U.  S.  130,  7  Sup.  a.  Rep.  480.  This 
contention  would  have  great  force  but  for  the 
statutory  provision  already  cited  and  applied. 
In  this  state  the  principles  Isoth  of  law  and 
of  equity  are  applied  now  in  and  by  the  same 
court  in  the  same  action  and  the  same  cause 
of  action,  when  need  be;  and  it  seems  to  us 
dear  that  the  purpose,  in  part,  of  the  statute 
was  to  prevent  the  exercise  of  the  power  in- 
yoked  in  cases  like  the  present  one.  It  pre- 
scribes in  plain  terms  the  classes  of  cases  in 
which  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  fraud  shall  be  dis- 
covered. Why  is  the  restriction  made  to  ap- 
ply to  one  class  of  cases  and  not  to  others? 
It  was  intended  to  serve  some  purpose, — that 
indicated  in  the  paragraph  recited.  If  it  had 
been  contemplated  that  the  court  should  ex- 
ercise the  power  as  formerly,  then  this  para- 
graph was  unnecessary,  and  could  serve  no 
useful  purpose,  because  the  courts  could  in- 
terpose their  power  as  justice  and  occasion 
might  require,  just  as  before  the  present 
statute  of  limitations  and  method  of  proced- 
ure began  to  prevail.  In  the  case  last  cited 
the  learned  judge  adverts  to  the  similar  re- 
strictions upon  the  courts  of  the  state  of 
New  York,  whose  statute  is  substantially — 
almost  literally — like  that  of  this  state,  to 
which  we  refer  above.  The  courts  of  equity 
of  the  United  States  are  not  trammeled  by 
such  restrictions,  nor,  it  seems,  are  they 
generally  affected,  if  at  all,  by  the  practice 
of  the  courts  of  the  several  states  in  admin- 
istering the  principles  of  equity.  Their  ju- 
risdiction is  the  same  as  that  of  the  high 
court  of  chancery  in  England,  subject  neith- 
er to  limitation  nor  restraint  by  state  legisla- 
tion, and  it  is  the  same  and  uniform  throufth- 
out  the  states  of  the  Union.  Hence  the 
United  States  court  could  in  the  case  cited 
exercise  the  authority,  and  grant  relief  like 
that  we  are  constrained  to  deny.  The  coun- 
sel of  the  plaintiffs  bring  to  our  attention  an 
act  passed  by  the  general  assembly  at  its  late 
session,  which  simply  strikes  out  of  the  par- 
agraph above  recited  of  the  section  of  the 
statute  cited  the  words,  "in  cases  which 


heretofore  were  solely  cognizable  by  courts 
of  equity."  This  act  has  no  application  by 
its  terms  or  effect  to  this  appeid.  No  ques- 
tion is  raised  in  the  record  by  it,  nor  has  the 
action,  in  any  aspect  of  it,  been  directed  or 
tried  with  a  view  to  it  or  its  effect  upon  the 
subject-matter  of  the  action.  Judgment  af- 
firmed. 


a02  N.  C.  413) 

Battue  v.  Mato  et  al. 

(Supreme  Court  of  North  OaroUna.    Hareh  19, 
1889.) 

HuBBAim  AXO  WlTB — F]UUI)UI.Birr  COKVBTANOBS 

— Rbtbrbncb. 

L  Code  N.  C.  i  1837,  provides  that  "no  husband 
who,  during  ooverture,  nas  received,  without  ob- 
jection from  his  wife,  the  Income  of  her  sei>arate 
estate,  shall  be  liable  to  account  for  such  income 
for  any  greater  time  than  the  year  next  preced- 
ing" an  action  against  him  for  suoh  sum.  or  next 
preceding  her  death.  Held,  that  this  section  does 
not  apply  where  the  husband  occupies  the  land 
and  receives  the  rents  upon  an  express  agreement 
to  account  therefor,  which  is  afterwards  embodied 
in  notes  for  the  amount,  as  the  express  agreement 
precludes  the  possibility  of  assent,  and  implies 
objection  to  the  receipt,  except  upon  the  promise. 

i.  A  mortgage  deed  executed  to  secure  a  valid 
pre-existing  debt,  and  with  no  fraudulent  intent  on 
the  part  of  the  mortgagee,  is  valid,  though  the 
mor^agor  executed  It  for  tne  purpose  of  defraud- 
ing caneditors.' 

8.  Under  the  North  Carolina  practice,  the  court 
may,  on  exceptions  to  a  referee's  report,  set  aside, 
modify,  or  confirm  the  report  in  whole  or  in  partJ. 
and,  on  appeal  from  his  decision,  his  flndinga  of 
fact  are  oonoluslve,  and  his  conclusions  oi  law 
alone  reviewable. 

4.  In  supplementary  proceedings  to  reach  proper- 
ty conveyed  by  a  husband  to  his  wife,  as  alleged. 
In  fraud  of  creditors,  but  which  he  alleged  was  in 
consideration  of  money  given  him  by  her,  an  ex- 
ception to  a  referee's  report,  because  the  referee 
failed  to  direct  the  wife  to  refund  to  the  husband 
so  much  of  the  money  received  by  him  from  her 
as  is  necessary  to  satisfy  the  claims  of  creditors, 
is  too  general. 

5.  A  statement  that  "the  plaintiff  does  not  as- 
sent to  any  part  of  this  judgment,  unless  where  it 
distlncUy  appears  in  the  same, "  and  especially  "  to 
the  judge's  nnding  additional  facts  to  wose  found 
by  the  referee"  cannot  be  treated  as  a  specific  ex- 
ception to  the  whole  judgment. 

6.  An  objection  that  there  is  no  evidence  to  sus- 
tain a  finding  of  fact  stated  by  the  oourt  in  revis- 
ing the  referee's  report  should  be  made  during 
the  term  when  the  cause  was  heard,  in  order  to 
enable  the  judge  to  modify  it,  if  any  error  is  point- 
ed out. 

Burm  d  BatUe,  for  appellant.  Strong, 
Gray  dt  Stamps  and  GUliatn  &  Son,  for  re- 
spondents. 

Atebt,  J.  This  was  a  civil  action  heard 
at  the  fall  term,  1888,  of  the  superior  oourt 
of  Nash  county,  before  Obaves,  J.  The 
plaintiff.  Battle,  under  an  order  in  a  supple- 
mentary proceeding  against  the  defendant 
James  M.  Mayo,  instituted  by  T.  P.  Braswell 
&  Co.,  Judgment  creditors  of  said  Mayo,  was 


■That  it  is  necessary,  in  order  to  set  aside  a  con- 
veyance as  fraudulent,  that  the  grantee  should 
have  known  of,  and  in  some  way  participated  in, 
the  grantor's  fraudulent  intent,  see  Bnrtts  v. 
Bank,  (Iowa,)  41  V.  W.  Rep.  686,  and  note:  Stew- 
art v.  Bank,  Id.  818,  and  note;  Vomer  v.  vemer, 
(Miss.)  1  South.  Rep.  53,  and  note;  Scott  v.  Davis, 
(Ind.)  80  N.  E.  Sep.  189,  and  note. 
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appointed  receiver  on  tiie  7tl)  of  January, 
1887.  Other  judgment  creditors  of  Mayo 
have  been  made  parties  to  that  proceeding. 

The  plaintiff  alleges  in  tlie  complaint:  (1) 
TItat  on  the  14tti  of  January,  188G,  tlie  de- 
fendants A.  II.  Kicks  and  A.  L.  Taylor  exe- 
cuted three  sealed  notes  to  Carr  Bros.  &  Co., 
each  for  the  sum  of  $500,  with  interest  from 
date  at  8  per  cent.,  payable,  respectively, 
September  1,  1886,  November  1,  1886,  and 
January  1, 1887  (2)  That  on  each  of  said 
notes  are  the  following  indorsements: 

"For  value  reoeivwl,  we  hereby  transfer 
all  our  interest  in  the  within  note  to  J.  M. 
Mayo  or  order. 

"January  14, 1886. 

[Signed]  "M.  J.  Cakb, 

"J.  B.  Garb." 

"Pay  to  the  order  of  W.  T.  Mayo,  trustee, 
for  F.  L.  Mayo. 

[Signed]  "James  M.  Mayo." 

— (3)  That  on  the  note  maturing  November 
1, 1886,  there  is  a  credit  indorsed  as  follows: 

"Received  December  20,  1886,  one  hun- 
dred and  fifty-eight  and  57-100  dollars 
(•158.57.) 

[Signed]  "^W.  T.  Mato.  Trustee." 

After  alleging  his  own  appointment  as 
receiver  at  the  date  mentioned,  and  naming 
other  judgment  creditors  who  have  inter- 
vened in  the  supplementary  proceedings, 
the  plaintiff  alleges  that  the  notM  mentioned 
are  now  in  bis  hands,  and  are,  as  far  as  cred- 
itors are  concerned,  the  property  of  James 
M.  Mayo;  that  he  transferred  them  to  his 
brother,  the  defendant  W.  T.  Mayo,  in  trust 
for  his  wife,  the  defendant  F.  L.  Mayo,  with 
Intent  to  hinder,  delay,  and  defraud  credit- 
ors, without  consideration,  and  as  a  mere 
gift.  The  plaintiff  demands  Judgment  against 
the  obligors  on  the  notes,  the  defendants  A. 
H.  Bicla  and  A.  L.  Taylor,  for  the  sum  al- 
leged to  l>e  due  on  the  notes,  and  that  the 
judgment  be  applied,  after  deducting  costs 
and  charges,  to  the  payment  of  the  Judg- 
ments of  the  plaintiff  creditors.  Subse- 
quently, and  after  vacating  a  judgment  by 
default  at  the  November  term,  1887,  in  ref- 
erence to  the  action  above-named  and  three 
other  actions  brought  by  the  plaintiff,  Bat- 
tle, and  pending  in  the  same  court,  the  fol- 
lowing order  was  made:  "It  is  now,  on  mo- 
tion of  the  plaintiff  and  with  consent  of  the 
defendants,  ordered  by  the  court  tliat  the 
four  actions  be  consolidated,  and  that  J.  M. 
MuUen  be,  and  he  is  hereby,  appointed  a 
referee,  under  Code  Civil  Proc.,  to  find  all 
issues  of  law  and  of  fact  therein  involved, 
and  the  defendants  are  to  be  allowed  sixty 
days  in  which  to  file  answers." 

In  an  amended  complaint  consolidating  the 
four  actions,  the  receiver  sabseqaently  al- 
leged that  with  the  same  fraudulent  intent 
the  defendant  James  M.  Mayo  had  trans- 
ferred to  his  said  wife:  (1)  His  equitable 
interest  in  the  Williford  tract  of  land,  he 
having  contracted  to  pay  about  $1,250  for 
the  land,  and  having  paid  over  half  the  price; 
(2)  tlM  Baicer  land,  explained  below;  (3) 
V  9e.E.no.5 — 25 


the  Ricks  and  Taylor  notes;  (4)  oxen, 
stock,  and  farming  utensils;  (5)  a  piece  of 
land  of  about  300  acres  in  Edgecombe,  with 
stock  on  it;  (6)  the  Cliarles  Knight  place, 
of  al)out  40  acres.  The  other  facts  that  will 
throw  light  upon  the  exceptions  appear  in 
the  report  of  the  referee,  the  exceptions,  and 
the  judgment. 

BEPOUT  OF  EEFEREE. 

The  undersigned,  referee  herein,  begs  leave 
to  report  that,  from  the  admissions  in  the 
pleadings  and  the  evidence  deduced  before 
him,  which  evidence  la  herewith  sent,  he 
finds: 

(1)  That  the  following  judgments,  ot>- 
tained  and  docketed,  as  herdnafter  appears, 
against  the  defendant  James  M.  Mayo,  are  un- 
paid ;  that  executions  have  been  duly  issued 
thereon,  and  the  same  returned  wholly  unsat- 
isfied, to-wit:  (a)  Three  judgments  in  f&vor 
of  John  O.  Spotts  and  George  G)l>son,  co- 
partners, trading  as  Spotts  &  Gibeon, — one  for 
$346.17,  with  interest  from  March  26.  1886, 
and  costs,  confessed  in  Nash  superior  court, 
and  docketed  therein  April  23,  1886,  and 
docketed  in  Edgecomtte  superior  court  about 
the  same  time;  one  for  $101.48,  with  inter- 
est from  April  10,  1886,  and  costs,  docketed 
in  Edgecombe  superior  court  April  13,  1886, 
and  in  Nash  superior  court  April  23, 1886; 
and  one  for  $41.17,  with  interest  from  April 
15,  1886,  docketed  in  Edgecombe  superior 
court  April  17, 1886,  and  in  Nash  superior 
court  April  23, 1886.  (6)  Judgment  In  favor 
of  T.  P.  Braswell  and  M.  C.  Braswell,  co- 
partners, trading  as  T.  P.  Braswell  &  Son,  ob- 
tained at  spring  term,  1886.  of  Nash  superior 
court,  for  $360,  with  interest  from  November 
1.  1885.  and  coats,  docketed  April  26,  1886, 
in  said  court,  and  docketed  also  in  Edge- 
combe superior  court,  (c)  Judgments  (2) 
in  favor  of  the  Brown  Cotton  Gin  Company, 
— one  for  $129.15,  with  interest  on  $1.15 
from  November  17,  1884,  and  on  $128  from 
September  16,  1885,  and  costs,  obtained 
February  1, 1887,  and  docketed  same  day  in 
Nash  superior  court;  and  one  for  $144,  with 
interest  from  September  16,  1885,  and  costs, 
obtained  and  docketed  February  1,  1887,  as 
above,  (d)  Judgment  in  favor  of  H.  Cohen 
and  her  husband,  William  Cohen,  for  $170, 
with  interest  from  March  1,  1884.  and  costs, 
obtained  and  docketed  as  alrave,  February  1, 
1887.  («)  Judgment  in  favor  of  Kountree, 
Barnes  &  Co.,  for  $520.80,  with  8  per  cent, 
interest  from  November  1,  1885,  and  costs, 
obtained  in  Nash  superior  court,  f^nd  docketed 
there  November.  1886. 

(2)  That  subsequent  to  the  issuing  and  re- 
turn as  aforesaid  of  executions  upon  said 
judgments,  to-wit,  on  the  18th  day  of  Decern 
ber,  1886,  proceedings  supplementary  to  ex- 
ecution were  duly  instituted  before  the  so- 
perior  court  clerk  of  Nash  county  by  said 
T.  P.  Braswell  &  Son  on  their  said  judg- 
ment, the  defendants  herein  (James  M. 
Mayo  and  F.  L.  Mayo,  his  wife;  Mary  H. 
Lyon,  who  has  since  intermarried  with  tl>e 
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defendant  Dr.  J.  C.  Braswell;  W.  T.  Mayo, 
V.  W.  Land,  A.  H.  Ricks,  and  A.  L.  Taylor) 
were  also  duly  served  with  the  clerk's  order 
therein.  After'  an  examinination  before 
said  c)erk,  an  order  was  duly  made  in  said 
proceedings,  January  10,  1887,  appointing 
Jacob  BaUle  receiver  of  the  debts,  etc.,  of 
said  James  M.  Mayo.  Said  receiver  duly 
qualided.  Afterwards  the  other  judgment 
creditors  intervened.  The  orders  had  and 
made  in  said  proceedings  were  duly  recorded 
in  Nash  and  Edgecombe  superior  courts.  For 
fuller  particulars,  reference  is  had  to  the 
third  section  of  the  complaint,  the  allegations 
of  which  are  adopted  by  the  referee. 

(S)  That  the  defendant  James  M.  Mayo  is 
insolvent,  and  has  been  insolvent  for  more 
than  two  years  prior  to  January  1,  1886,  but 
before  that  time  he  wa^  in  the  possession 
of  a,  large  real  and  personal  estate,  and  was 
considered  to  be  worth  from  fifty  to  seventy- 
five  thousand  dollars.  He,  however,  early 
In  1885,  sold  most  of  his  real  and  personiU 
property  to  different  parties,  on  long  time, 
payable  in  annual  installments,  evidenced  by 
their  bonds,  executed  and  delivered  to  them 
absolute  deeds  ami  conveyances  therefor,  and 
taking  from  them  contemporaneous  mort- 
gages, securing  their  bonds  for  the  purchase 
price.  These  bonds,  amounting  to  about 
$70,000,  said  Mayo  deposited  with  Rountree 
&  Ck).,  merchants,  doing  business  in  Norfolk, 
Va.,  to  secure  his  indelitedness  to  them,  then 
amounting  to  about  $40,000.  The  property 
sold  as  above  was  worth  about  $27,000,  and 
was  sold  to  parties  pecuniarily  insolvent. 
Subsequently,  on  the  18th  of  March,  1886, 
the  aforesaid  purchasers  having  failed  to 
comply,  and  having,  by  mutual  agreement, 
surrendered  their  purchases,  said  Mayo  and 
wife  conveyed  said  property  to  said  Rountree 
&  Co.  for  the  Sum  of  $27,000,  the  purchase 
price  to  go  as  a  credit  upon  said  Mayo's 
aforesaid  indebtedness,  leaving  still  due 
thereon  a  balance  of  between  sixteen  and 
eighteen  thousand  dollars,  which  is  still  un- 
paid. A  certified  copy  of  said  deed,  part  of 
the  evidence  herein,  is  made  a  part  of  this  re- 
port. 

(4)  That  said  Mayo,  in  settlement  or  part 
payment  of  other  creditors,  conveyed  and  as- 
signed to  tbem  during  the  early  part  of  1886 
the  balance  of  his  property  oth'.-r  than  that  in 
litigation  in  this  action.  He  still  owes  U[)on 
said  indebtedness  two  or  three  thousand  dol- 
lars. 

{5)  That  prior  to  the  2d  day  of  February, 
1886,  the  defendant  V.  W.  Land  was  bound 
as  surety  for  the  defendant  James  M.  Mayo 
to  the  Pamlico  Banking  &  Insurance  Com- 
pany of  Tarboro,  N.  C,  in  the  sum  of  $3,000, 
for  money  borrowed  by  said  Mayo,  original- 
ly, some  time  in  the  spring  of  1885.  On 
said  2d  day  of  February,  said  Mayo  deeded 
to  said  Land  certain  real  property  situate  in 
Edgecombe  county,  for  $2,500.  A  certified 
copy  of  said  deed  in  evidence  is  made  a  part 
of  this  report.  Said  deed  was  twice  recorded, 
— ^first,  February    22,   1886;   and,   second, 


March  10, 1886.  See  certified  copies.  About 
same  time  said  Mayo  deeded  to  said  Land 
a  trad;  of  land  In  Bertie  county,  worth 
$1,500;  but  at  the  time  the  same  was  in  liti- 
gation, and  Land  was  to  pay  and  has  paid 
the  expenses  attending  that  litigation.  Land 
was  to  pay  for  the  above  property  by  assum- 
ing and  paying  the  bank  debt,  and  paying  the 
wife  (the  defendant  F.  L.  Mayo)  of  said 
Mayo  $1,000,  Mayo  claiming  that  he  was  in- 
debted to  her.  Shortly  after  said  convey- 
ances, said  Land  and  said  Mayo  confessed 
judgment  to  the  bank,  the  bank  refusing  to 
release  Mayo.  Land  has  paid  the  bank  debt 
down  to  about  $900.  He  gave  Mrs.  Mayo 
his  due-bill  for  $1,000,  and  has  paid  her  $120 
thereon,— paid  the  $120  in  January,  1888. 
Land  is,  and  was  at  the  time  of  said  convey- 
ances, a  brother-in-law  of  the  defendant 
James  M.  Mayo,  and  was  then,  and  is  now, 
perfectly  solvent.  At  the  instance  of  Land, 
who  became  uneasy  by  reason  of  rumors  of 
the  bona  fldes  of  his  aforesaid  transactions 
with  thedefendant  James  M.  Mayo,  the  bank, 
a  defendant  herein,  caused  execution  to  issue 
upon  its  aforesaid  judgment,  and,  after  due 
advertisement,  sold  thereunder  ou  April  18, 
1887,  the  interest  of  said  Mayo  and  of  said 
Lund  in  the  property  in  Edgecombe,  con- 
veyed as  aforesaid  to  said  Land  by  said  Mayo, 
said  Land  becoming  the  purchaser  at  $2,910, 
and  received  the  sheriff's  deed  therefor.  Said 
propei-ty  was  worth  $2,910  on  February  2, 
1886.  Land  paid  the  bank  no  part  of  this 
bid,  except  that  he  has  been  paying  off  tlie 
aforesaid  debt  from  time  to  time. 

(6)  Tliat  said  conveyances  to  the  defend- 
ant y.  W.  Land  were  not  made  with  intent 
to  hinder,  delay,  or  defeat  creditors. 

(7)  That  none  of  the  conveyances  and 
transfers  of  property  referred  to  in  sections 
8  and  4  of  this  report  were  made  with  intent 
to  binder,  delay,  or  defeat  creditors. 

(8)  That  thedefendant  Mary  H.Lyon  (now 
Braswell)  is  a  niece  of  both  the  defendants 
James  M.  Mayo  and  F.  L.  Mayo,  his  wife. 
On  the  29th  day  of  October,  1885,  said  James 
M.  Mayo  was  indebted  to  said  Mary  H.  on 
account  of  her  distributive  share  of  her 
grandfather's  estate,  upon  which  said  Mayo 
was  administrator.  She  also  held  a  claim  of 
$200,  with  interest,  upon  the  land  of  the  de- 
fendant F.  L.  Mayo  for  equality  In  division. 
Said  Mayo  gave  her  his  note  un  said  October 
29.  1885.  for  $1,500,  to  cover  both  these 
amounts,  which  he  believed  was  as  much  as 
$1,500.  On  the  2d  day  of  February  he  exe- 
cuted to  the  said  Mary  H.  a  mortgage  to  se- 
cure said  note,  which  was  payable  six  months 
after  date,  whereby  he  convoyed  to  her  his 
equitable  estate  in  the  Hert>ert  land  In  Niish 
county,  and  certain  personal  property  there- 
on, consisting  of  a  steam-engine,  two  mules, 
one  farm  cart,  half  interest  in  a  wagon,  lot 
corn,  fodder,  tobacco,  cotton-seed,  and  other 
personal  property  upon  said  farm.  Said  Mayo, 
also,  on  same  day,  executed  to  said  Mary  H. 
another  mortgage  securing  said  note,  convey- 
ing certain  lands  in  Edgecombe  county;  but 
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there  is  no  controversy  as  to  that  mortgnge. 
Said  Mayo  remained  in  the  possessiun  of  said 
Herbert  tract,  and  the  personal  property 
aforesaid  thereon,  and  continued  in  posses- 
sion until  the  Herbert' tract  was  sold,  about 
the  first  of  this  year,  under  a  prior  mortgage, 
uainif  and  enjoying  the  same,  and  oonsnm- 
ing  the  property,  to- wit:  the  corn,  fodder, 
and  cotton-seed.  On  the day  of  Feb- 
ruary, 1888,  the  personal  property  remaining, 
consisting  of  one  mule,  tialf  interest  in  the 
wagon,  and  one  cart,  were  sold,  bringing  9118, 
and  the  proceeds  by  agreement  deposited  with 
one  A.  Bras  well,  to  abide  the  determination 
of  this  suit.  The  engine  was  also  sold,  but 
It  was  claimed  as  a  fixture  by  the  owners  of 
the  land,  and  bronght  only  S5.  At  the  time 
of  the  execution  of  said  mortgage  it  was  the 
purpose  and  intention  of  said  Mayo  to  remain 
in  the  possession  of  said  Herl>ert  place  and 
the  personal  property  thereon,  and  use,  en- 
joy, and  consume  the  same,  such  as  would  be 
consumed  by  the  use,  until  the  same  was  B<dd 
under  said  mortgage. 

(9)  That  the  Herbert  plaoe,  when  sold,  did 
not  bring  enough  to  pay  the  first  mortgage 
debt. 

(10)  That  prior  to  the  Ist  day  of  January, 
1885,  and  since  her  marriage,  the  defendant 
F.  L.  Mayo  owned  in  ber  own  name  and 
right  the  tract  of  land  known  as  the  "Lyon" 
tract,  situate  in  Edgecombe  county,  and  con- 
taining about  227  acres.  On  said  date,  said 
F.  L.  Mayo  joined  with  her  husband,  James 
M.  Mayo,  in  the  conreyanoe  of  said  land  to 
one  W.  B.  Harper.  The  purctiase  bonds 
therefor  were  taken,  payable  to  said  J.  M. 
Mayo.  At  the  time  of  said  sale  to  said  Har- 
per, and  as  a  consideration  therefor  to  said 
F.  L.  Mayo,  it  was  agreed  between  said  J.  M. 
Mayo  and  his  wife  that  he  would  convey  to 
ber  property  in  excliange  of  equid  value  to 
ber  property  sold  Harper.  In  pursuance  of 
that  agreement,  the  deeds  referred  to  in  the 
pleadings  were  executed  and  delivered  by  J. 
M.  Mayo  and  wife  to  W.  T.  Mayo,  trustee, 
conveying  the  Lowe  tract,  containing  3(30 
acres,  and  the  personal  propprty  thereon,  the 
Charlie  Knight  tract,  containing  about  45 
acres,  ail  situate  in  Edgecombe  county,  bear- 
ing date  January  1, 1885,  and  wei-e  recorded  in 
said  county  February  27,  1886.  A  certified 
copy  thereof  is  in  evidence,  and  is  made  a 
part  of  this  report.  The  property  thereby 
conveyed  is  about  of  equal  value  to  the  Lyon 
tract. 

(11)  That  said  deed  to  W.  T.  M.iyo,  tms- 
tee^  was  not  made  with  intent  to  hinder,  de- 
lay, or  defeat  creditors. 

( 12)  That  the  trust-deed  from  the  defend- 
ant J.  M.  Mayo  to  the  defendant  W.  T.  Mayo, 
conveying  the  WiUiford  tract,  situate  in  Nash 
connty.  bearing  date  December  2,  1886,  and 
recorded  same  day,  was  not  recorded  until 
%fter  the  docketing  of  the  judgments  set  out 
in  section  1  of  this  report,  in  favor  of  Spotts 
A  Gibson,  T.  P.  Braswall  &  Son,  and  liouii- 
tree,  Barnes  &  Co.;  l)eBides,  it  was  made  to 
hinder,  delay,  and  defeat  creditors. 


(13)  That  at  the  time  of  his  failure,  on  or 
aliout  January  1,  1886,  the  defendant  J.  M. 
Mayo  was  justly  indebted  to  his  wife,  the 
defendant  F.  L.  Mayo,  inthefollowingsums: 
(a)  One  thousand  dollars  given  ber  by  her 
father  in  1873;  (6)  fourteen  hundred  and 
thirty-nine  dollars,  her  distributive  share  of 
her  father's  estate,  settled  in  1882,  and  upon 
which  said  M»yo  administered ;  (o)  one  hun- 
dred and  forty  dollars  and  thirty-seven  cents, 
amount  collected  for  her  from  J.  L.  Lyon  in 
1883.  These  amounts  were  received  by  J. 
M.  Mayo  with  the  knowledge  of  bis  wife, 
and  with  her  tacit  consent  for  him  to  use  the 
same.  No  express  understanding  or  agree- 
ment was  entered  into  lietween  them  as  to 
payment.  The  defendant  J.  M.  Muyo  treated 
and  used  the  same  as  his  own  property,  with 
no  expectation  of  accounting  to  his  wife 
therefor.  But  his  said  wife  was  not  a  party 
to  any  agreement  tliat  lie  should  so  use  said 
money  This  is  true  as  to  her  land  also. 
No  express  agreement  was  entered  into  be- 
tween them  as  to  the  rents  and  profits.  Her 
said  husband  took  possession  of  said  lands, 
and  used  and  enjoyed  the  same,  and  received 
the  rents  and  protits,  as  he  did  the  aforesaid 
sums  of  money,  as  a  matter  of  course,  and 
vrlth  no  expectation  of  accounting  to  her 
therefor.  These  rents  and  these  sums  of 
money  were  received  by  him  long  prior  to  ° 
1886.  and  with  the  exception  of  rents  accru- 
ing thereafter,  and  the  small  amount  received 
from  J.  L.  Lyon  prior  to  1882,  when  he  ad- 
mits he  believed  tdmself  perfectly  s(dvent, 
and  he  gives  n<Hie  in  Ids  wife's  name  for 
taxes.  He  has  been  her  agent  to  list  her 
taxes,  and  swore  to  ber  property. 

(14)  That  the  defendant  F.  L.  Mayo  bas 
received  in. payment  of  ber  aforesaid  d». 
mands  81,000,  February  2,  1886.  from  V. 
W.  Land;  SI,  158. 59.  from  A.  L.  Taylor  and 
A.  H.  Bicks,  during  the  year  1886,  and  9810, 
August  2,  1886,  as  appears  from  credits  on 
the  alleged  $1,439  note, — more  than  enough 
to  discbarge  her  demands. 

The  referee  therefore  concludes: 

(1)  That  the  mortgage  to  Mary  H.  Lyon 
(now  Braswell)  conveying  the  Herbert  tract, 
and  the  personal  property  thereon,  is  fraud- 
ulent as  to  creditors,  and  void,  and  that  the 
plaintiff  is  entitled  to  the  proceeds  of  the  per- 
sonal property,  to-wit:  dll8  to  be  applied  to 
the  judgmentcreditors  aforesaid,  in  the  order 
of  their  priority. 

(2)  That  the  deed  of  trust  to  W.  T.  Mayo 
of  the  Williford  tract  is  fraudulent  and  void 
as  to  creditors.  Said  land  has  been  sold  by 
order  of  Nash  superior  court  to  pay  the  bal- 
ance due  on  the  purchase  money  and  costs. 
The  plaintiff  is  entitled  to  the  surplus,  to  be 
applied  by  him  as  aforesaid. 

(3)  That  the  plaintiff  is  entitled  to  collect 
and  apply  the  proceeds  of  the  three  notes  for 
$500  each, — one  subject  to  credits  of  $158.69, 
December  26,  1886,  executed  by  A.  L.  Taylor 
and  A.  H.  Ricks,  upon  which  he  has  obtained 
judgment  in  the  manner  »lx>ve  stated.    For 

'  the  facts  as  to  these  notes,  see  section  11  of 


Digitized  by 


v^oogle 


SOUTHEASTERN  REPORTEE,  Vol.  9. 


(N.  0. 


the  complaint,  which  is  adopted  to  the  extent 
it  is  admitted  by  the  answer. 

(4)  That  the  defendant  F.  L.  Mayo  is  only 
entitled  to  interest  on  the  principai(S2,759.37) 
of  her  debt  against  James  M.  Mayo  from 
January  14,  18tj6.  date  of  assignment  to  her 
of  the  A.  L.  Taylor  and  A.  H.  Riclcs  bonds. 

Respectfully  submitted, 

J.  M.  Mnu.EN,  Referee. 

DBFBNDANTS'  KXOEFTIONS  TO  REFEREE'S 
REPORT. 

The  defendants  except  to  the  report  of  J. 
M.  Mullen,  referee,  &\eA  herein  at  the  pres- 
ent term  of  this  court,  and  for  groands  of 
exceptions  respectfully  show : 

(1)  That  the  referee  committed  error  in  his 
eighth  finding,  wherein  he  finds  that,  at  the 
time  of  the  execution  of  said  mortgage  to 
Miss  M.  H.  I^on,  it  was  the  purpose  and  in- 
tention of  the  said  Mayo  to  remain  in  the 
possession  of  said  Herbert  place  and  personal 
property  thereon,  and  use,  enjoy,  and  con- 
same  ttie  same,  until  the  same  was  sold  under 
said  mortgage.  The  only  evidence  on  the 
subject  is  found  in  the  testimony  of  James 
M.  Mayo,  on  page  22,  wherein  he  testifies  as 
follows:  "Miss  Lyon  got  all  the  tobacco,  so 
far  as  I  know.  The  corn,  fodder,  and  cotr 
ton-seed  embraced  in  her  mortgage  were  kept 
upon  the  land  subject  to  her  order.  I  think 
I  notified  Miss  Lyon  that  the  corn,  fodder, 
etc.,  were  there  at  her  disposal,  but  she  got 
none.  I  think  I  stated  to  the  clerk  that  these 
articles  were  not  measured.  If  I  did  so  state, 
I  did  not  then  know  they  had  been  measured 
by  the  tenants." 

(2)  That  said  referee  committed  error  in  his 
finding  No.  12,  to-wit,  that  the  deed  from 
the  defendant  James  M.  Mayo,  to  defendant 
W.  T.  Mayo,  trustee,  conveying  the  equita- 
ble interest  of  said  James  M.  Mayo  in  the 
Williford  tract  of  land,  situated  in  the  county 
of  Nash,  was  made  to  hinder,  delay,  and  de- 
feat creditors.  The  interest  of  the  defendant 
J.  M.  Mayo  in  the  tract  of  land  referred  to 
was  covered  by  the  deed  referred  to  in  par- 
agraph 2  of  the  referee's  report,  where  it 
is  found  as  a  fact  that  said  deed  was  not 
made  to  hinder,  delay,  and  defeat  creditors. 
The  only  testimony  upon  this  subject  is 
found  in  the  testimony  of  James  M.  Mayo,  on 
pages  13  and  14  of  the  evidence,  wherein 
said  Mayo  testified  that,  by  an  agreement 
with  his  wife,  he  conveyed  her  the  Lowe 
place,  the  Charlie  Knight  place,  and  his  in- 
terest in  the  Williford  place,  in  exchange  for 
the  Lyon  tract,  the  property  of  his  wife,  and 
which  she  had  joined  with  him  to  convey  to 
W.  B.  Harper.  The  referee  adopts  the  tes- 
timony of  said  Mayo  in  his  tenth  and  eleventh 
findings,  and  sustains  this  transaction  as 
iona  fide.  The  defendants  submit  that  at 
the  time  of  docketing  the  judgment  in  favor 
of  Spotts  &  Gibson,  T.  P.  Braswell  &  Son. 
and  Rountree.  Barnes  &  Co.,  in  the  superior 
court  of  Nash  county,  the  defendant  J  M. 
Mayo  bad  no  interest  in  the  said  Williford 
land  liable  to  sale  under  execution,  or  upon 


which  a  lien  could  he  created  by  force  of 
docketing  said  judgment  That  there  is  no 
evidence  to  support  the  referee's  finding. 

(8)  The  referee  committed  error  in  bis 
thirteenth  finding,  wlierein  he  finds  the  vari- 
ous sums  in  which  James  M.  Mayo  is  in- 
debted to  bis  wife,  F.  L.  Mayo.  He  should 
have  found  that  James  M.  Mayo  was  justly 
indebted  to  bis  wife  F.  L.  Mayo:  First.  In 
the  sum  of  •1,396.27,  with  interest  from  4tb 
November,  1879.  at  the  rate  of  8  per  cent, 
evidenced  by  note  of  that  date.  Second.  In 
the  sum  of  91,439,  with  interest  from  Slst 
March,  1882,  at  the  rate  of  8  per  cent.,  as 
evidenced  by  note  of  that  date.  Third. 
In  the  sum  of  9140.37,  with  interest  from 
17th  March,  1883,  at  the  rate  of  8  per  cent., 
as  evidenced  by  note  of  that  date.  Fourth, 
In  the  sura  of  $700,  with  interest  from  1st 
January,  1878,  at  8  per  cent,  as  evidenced 
by  note  of  that  date.  Fifth.  In  the  sum  of 
8700.  with  interest  from  1st  January,  1879, 
at  8  per  cent.,  as  evidenced  by  note  of  that 
date.  Sixth.  In  the  sum  of  9700.  with  in- 
terest from  1st  January.  1881,  at  8  percent., 
as  evidenced  by  note  of  that  date.  Seventh. 
In  the  sum  of  $700,  with  interest  from  2d 
January.  1882.  at  8  per  cent.,  as  evidenced 
by  note  of  that  date.  Eighth.  In  the  sum 
of  #700,  with  interest  from  1st  January. 
1883,  at  8  per  cent.,  as  evidenced  by  note  of 
that  date.  Ninth.  In  tlie  sum  of  «700,  with 
interest  from  1st  January,  1884,  at  8  per 
cent.,  as  evidenced  by  note  of  that  date. 
Tenth.  In  the  sum  of  $700,  with  interest 
from  Slst  Decemlier,  1885,  at  8  per  cent  in- 
terest, as  evidenced  by  note  of  that  date. 
Eleventh.  In  the  sum  of  $700,  with  interest 
from  1st  January,  1886.  at  8  per  cent,  inter- 
est, as  evidenced  by  note  of  that  date. 
Tto^th.  In  the  sum  of  $700,  with  interest 
from  1st  January,  1880,  at  8  per  cent.,  as 
evidenced  by  note  of  that  date.  The  finding 
of  the  referee  that  the  amounts  represented 
by  the  first,  second,  and  third  notes  above 
mentioned  were  received  by  the  said  James 
M.  Mayo  with  the  tacit  consent  of  bis  wife, 
and  with  no  express  understanding  or  agree- 
ment to  pay  the  same.  Is  altogether  unwar- 
ranted by  the  evidence.  The  referee  assumes 
arbitrarily  to  accept  or  reject  the  testimony 
of  James  M.  Mayo,  the  only  witness  upon 
the  subject.  Reference  is  made  to  pages  17. 
18,  19,  and  20  of  the  testimony  of  James  M. 
Mayo.  The  referee  committed  further  error 
in  finding  no  express  agreement  was  entered 
into  between  James  M.  Mayo  and  bis  wife. 
F.  L.  Mayo,  in  respect  to  the  rents  of  his 
wife's  land,  and  wherein  he  found  the  said 
Mayo  took  possession  of  the  said  lands,  and 
used  and  enjoyed  the  same,  and  received  the 
rents  as  a  matter  of  course  and  right,  and 
with  no  expectation  of  accounting  to  hissaid 
wife  therefor.  The  defendants  submit  that 
said  finding  is  arbitrary,  and  unwarranted 
by  the  evidence.  The  testimony  of  James 
M.  Mayo,  on  page  17,  is  as  follows:  "The 
nine  notes,  each  for  $700,  were  executed  at 
the  time  they  were  dated,  and  were  for  the 
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jent  of  my  wife's  land  heretofore  mentioned 
by  roe,  that  \mng  my  agreement  with  my 
wife.  I  thouglit  970U  was  a  fair  rental  value, 
and  it  was  the  price  agreed  apon  between 
us."  That  there  is  noevldenee  to  support 
the  referee's  finding.- 

(4)  That  the  referee  has  committed  error 
in  his  fourteenth  finding,  wherein  he  finds 
tliat  F.  L.  Mayo  has  received  from  James  M. 
Mayo  in  payment  more  than  enough  to  dis- 
charge her  just  demands  against  said  James 
M.  Mayo.  He  has  committed  error  in  not 
cliarging  James  M.  Mayo  with  the  amount  of 
the  nine  rent  notes,  and  the  further  error  of 
not  allbwing  F.  L.  Mayo  interest  upon  the 
first,  second,  and  third  notes  mentioned  in 
paragraph  3. 

The  defendants  except  to  the  conclusions 
of  law  of  the  referee:  (1)  The  first  conclu- 
sion of  law  is  unwarranted  either  upon  the 
facts  contended  for  in  first  exception  hereof 
or  upon  the  facts  as  found  by  the  referee. 
(2)  "rhe  second  conclusion  of  law  is  unwar- 
ranted either  upon  the  facts  contended  for 
in  the  second  exception  hereof  or  upon  the 
facts  as  found  by  the  referee.  (3)  The  de- 
fendants except  to  the  correctness  of  the  con- 
closion  of  law  No.  3,  for  the  reasons  set 
forth  in  exception  3  hereof .  (4)  Thedefend- 
ants  except  to  the  referee's  fourth  conclusion 
of  law. 

JTTDOUKNT. 

This  cause  coming  on  to  be  heard  upon  the 
report  of  J.  M.  Mullen,  referee,  (filed  at 
spring  term,  1888.)  and  upon  the  exceptions 
to  the  same,  filed  ttoth  by  the  plaintiff  and 
the  defendants,  and  all  the  exceptions  of  the 
defendants  being  sustained,  except  only  that 
in  regard  to  the  Williford  land,  which  ex- 
ception is  withdrawn  by  the  defendants,  and 
all  the  exceptions  of  the  plaintiff  being  over. 
ruled,  except  his  third  exception  in  regard  to 
the  Edgecombe  real  estate,  mortgaged  by 
James  M.  Mayo  to  Mary  H.  Lyon,  now  Mrs. 
BrasweU,  which  exception  is  withdrawn,  it 
is  now,  on  motion  of  the  defendants,  or- 
dered, adjudged,  and  decreed  by  the  court 
that  said  report  shall  be  reformeid  in  accord- 
ance with  the  said  defendants'  exceptions, 
and,  as  thus  reformed,  shall  be  confirmed  and 
sanctioned  by  the  court,  the  particulars 
wherein  said  report  is  reformed  being  as  fol- 
lows; (a)  Referee's  eighth  finding  is  to  be 
changed  so  as  to  show  that  if,  at  the  time  of 
the  execution  of  the  mortgage  by  J.  M.  Mayo 
to  Miss  M.  H.  Lyon,  it  was  the  purpose  and 
intention  of  said  Mayo  to  remain  in  the  pos- 
session of  said  Herl>ert  place  and  personal 
property  described  in  said  mortgage,  and  use, 
enjoy,  and  consume  the  same,  until  the  same 
was  sold  under  said  mortgage,  she  did  not 
accept  said  mortgage  with  any  knowledge  of 
or  concurrence  in  any  unlawful  intent  on  his 
part,  but  accepted  the  mortgage  in  good  faith 
to  secure  a  just  debt.  (6)  Referee's  thir- 
teentli  finding  is  to  be  changed  so  as  to  show 
tbat  James  M.  Mayo  was  justly  indebted  to 
bis  wife,  F.  L.  Mayo,  (1)  in  the  sum  of 
91,396.27,  with  8  per  cent,  interest  from  No- 


vember 4,  1879,  evidenced  by  note  of  that 
date;  (2)  in  the  sum  of  $1,439,  with  8  per 
cent,  interest  from  March  31,  1882,  as  evi- 
denced by  note  of  that  date,  for  distributive 
share  in  her  father's  estate;  (8)  in  the  sum 
of  $140.37,  with  8  per  cent,  interest  from 
March  17, 1883,  as  evidenced  by  note  of  tbat 
date,  given  for  money  collected  on  note  F. 
L.  Mayo  held  on  J.  T.  Lyon;  (4)  in  nine 
sealed  notes,  each  for  $700,  given  for  the 
rent  of  the  wife's  land,  inherited  from  her 
father,  and  bearing  daAe  January  1,  1878, 
1879,  1880,  and  1881,  January  2,  1882,  Jan- 
uary  1,  1883,  1884,  December  31,  1885,  and 
January  1,  1886,  bearing  8  per  cent,  interest 
from  their  respective  dates.  The  amounts 
represented  by  the  first,  second,  and  third 
notes  above  mentioned  were  received  by  the 
said  James  M.  Mayo,  (snms  of  money  be- 
longing to  his  wife,)  with  the  express  agree- 
ment that  he  would  repay  the  same.  That 
the  defendant  J.  M.  Mayo  occupied  the  lands 
of  his  wife,  and  with  tier  knowledge  received 
the  rent  therefrom,  during  the  nine  years  for 
which  said  $700  notes  were  executed.  There 
was  an  express  agreement  between  them,  as 
shown  by  the  said  notes,  that  he  would  re- 
pay her  said  rents.  That  at  the  time  of  the 
assignment  of  the  Bicks  and  Taylor  notes  by 
said  Mayo  to  his  wife  he  was  indebted  to  her 
upon  three  notes,— one  $1,396,  one  $1,439, 
one  $140,  with  interest, — in  the  sum  of 
$4,132.25.  That  the  defendant  F.  L.  Mayo, 
is  entitled  to  interest  on  the  three  notes  men- 
tioned in  the  first  exception,  and  numbered 
1,  2  and  3,  from  the  dates  thereof,  upon 
which  there  was  due  August  2,  1886,  after 
allowing  all  credits  thereon,  and  also  the  pay- 
ments on  the  Bicks  and  Taylor  notes,  in  the 
sum  of  $308.26.  That  in  addition  he  owes 
her  the  nine  $700  notes,  with  interest,  as 
aforesaid. 

It  is  further  adjudged  by  the  court  as  con- 
clusions of  law:  (1)  That  the  mortgage  ex- 
ecuted by  James  M.  Mayo  to  Mrs.  Braswell, 
conveying  the  Herbert  place,  in  Nash  coun- 
ty, and  certain  personal  property  mentioned 
in  the  eighth  finding  of  the  referee,  was  not 
executed  with  any  intention  on  the  part  of 
Mrs.  Braswell  that  J.  M.  Mayo  should  re- 
main in  the  possession  thereof,  and  use,  en- 
joy, and  consume  the  same,  and  therefore 
was  not  fraudulent.  (2)  That  theassignment 
of  the  Ricks  and  Taylor  notes  by  J.  M.  Mayo 
to  his  wife,  F.  L.  Mayo,  was  not  voluntary, 
but  upon  fair  and  full  consideration.  (3j 
Tliat  the  defendant  F.  L.  Mayo  is  entiued 
to  interest  upon  all  her  said  notes  against  her 
husband.  Now,  upon  motion  of  the  defend- 
ants, it  is  adjudged  that  Mrs.  J.  C.  Braswell 
Is  entitled  to  the  fund  of  $118  deposited  with 
A.  Braswell  to  await  the  determination  of 
this  suit;  and,  further,  that  W.  T.  Mayo, 
trustee  for  F.  L.  Mayo,  is  entitled  to  recover 
of  the  plaintiff  whatever  collections,  if  any, 
made  by  him  on  the  Ricks  and  Taylor  notes, 
and  of  A.  H.  Ricks  and  A.  L.  Taylor  what- 
ever may  still  bedueonthejudgmentagaiiist 
them.    The  surplus  in  Williford  vs.  Willi- 
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tord  is  •28.90,  with  8  per  cent,  interest  from 
August  1,  1887,  and  it  is  adjudged  that  the 
same  shall  be  cuUected  and  held  by  the  plain- 
tiff as  receiver.  The  costs  of  this  action,  and 
of  all  the  actions  consolidated  into  this  one. 
to  be  taxed  by  the  clei^,  and  to  include  a  fee 
of  $75  hereby  allowed  the  referee,  shall  be 
paid  by  the  plaintift,  as  receiver,  and  as  far 
as  he  has  the  funds,  but  he  is  not  responsible 
personally  for  the  same;  and  whatever  sum 
may  still  remain  due  on  such  bill  of  costs 
shall  be  reported  by  the  said  receiver  in  the 
several  actions  brought  by  creditors  of  J.  M. 
Mayo,  as  appears  in  the  complaint.  The 
plaintiff  does  not  assent  to  any  part  of  this 
judgment,  unless  where  it  so  distinctly  ap- 
pears in  the  same,  and  he  especially  objects 
to  the  judge's  Unding  additional  facts  to  those 
found  by  the  referee.  The  plaintiff  is  al- 
lowed 30  days  in  which  to  file  exceptions  to 
this  judgment,  under  rule  7  of  the  supreme 
court.  The  plaintiff  appeals  from  this  judg- 
meot  to  the  supreme  court. 

J.  F.  Gbavbs,  Judge  Presiding. 

PlaintifTs  exceptions  to  the  judgment, 
filed  under  rule  7  of  the  supreme  couit,  and 
copied  from  the  manuscript  record,  are  as 
follows: 

"(1)  That  his  honor  erred  in  stating  on 
tlie  face  of  said  judgment  that  the  value  of 
J.  M.  Maj'o's  inter^  in  the  Williford  land 
was  nothing  at  the  timeof  the  assignment  to 
W.  T.  Mayo,  and  tliat  it  was  agreed  that  that 
matter  should  be  eliminated  from  the  con- 
troversy. The  record  in  Williford  vs.  Willi- 
ford, a  memorandum  of  which  is  filed  by  the 
referee  as  an  exhibit,  shows  that  there  was  a 
surplus  after  paying  the  debt  for  purchase 
money  against  J.  M.  Mayo. 

"(2)  That  his  honor,  while  sustaining  the 
finding  of  fact  set  forth  in  paragraph  8  of  the 
referee's  report,  erred  in  not  declaring  that 
such  fact  rendered  null  and  void  the  mort- 
gage from  J.  M.  Mayo  to  Mary  H.  Lyon, 
dated  Fel>rnary  2, 188(5,  made  to  secure  the 
pre-existing  debt,  even  though  there  was  no 
actual  intent  on  the  part  of  the  mortgagee  to 
defraud  mortgagor's  creditors. 

"(3)  That  while  it  is  admitted  that  said 
mortgagee  had  no  actual  intent  to  defraud 
said  creditors,  it  is  manifest  from  the  evi- 
dence, and  his  honor  erred  in  not  finding  the 
fact,  that  she  had  notice  that  the  mortgagor 
was  greatly  in  debt,  and  tliat  his  object  was 
to  take  care  of  tiimself  at  the  expense  of  his 
creditors,  and  that  said  mortgage  was  there- 
fore nnll  and  void  as  to  such  creditors;  or 
tbe  reportahould  have  t)een  recommitted,  that 
tills  tad  might  be  ascertained. 

"(4)  That  if  the  above  fact  appeared  to  his 
booor  not  to  have  been  distinctly  found  by 
fbe  rateree,  and  if  participation  in  the  fraud 
on  the  part  of  ttie  said  mortgagee  were  neo- 
easaiy,  then  his  honor  erred  in  not  recommit- 
ting tlie  report  to  the  r^eree,  that  he  might 
diaUnetly  pass  on  that  fact. 

"(5)  Tl»t  bis  honor  erred  in  sustaining 
the  defondanta*  third  exoeption,  and  declar- 


ing that  there  was  no  evidence  to  support 
the  findings  of  fact  set  forth  in  the  thirteenth 
paragraph  of  the  referee's  report,  (see  last 
part  of  said  exception,  supra.) 

"(6)  That  his  honor  erred  in  not  declaring, 
as  the  referee  in  effect  declared,  ttiat  J.  M. 
Mayo  did  not  execute  tbe  notes  described  in 
the  defendant's  third  exception,  at  the  times 
when  they  purport  to  have  been  executed. 
The  preponderance  of  evidence  was  against 
the  finding  of  his  honor. 

"(7)  That  if  it  appeared  to  his  honor  that 
there  was  a  discrepancy  between  the  referee's 
findings  in  paragraph  13  of  bis  report,  that  J. 
M.  Mayo  was  justly  indebted  to  his  wife  on 
January  1,  1886,  in  the  sums  of  •1,000, 
81.439,  and  9140.37,  and  that  he  received 
these  sums  from  her  long  before  he  t>ecame 
insolvent,  and  without  any  agreement  be- 
Iween  them,  or  expectation  on  his  part,  (rf 
accounting  to  her  fur  the  same,  then  his 
honor  erred  in  not  recommitting  the  report 
to  the  referee  to  pass  clearly  on  the  facts. 

"(8)  That  if  it  appeared  to  his  honor  that 
tbe  referee  had  not  definitely  passed  on  the 
fact  alleged  in  the  latter  part  of  the  eleventh 
paragraph  of  the  consolidated  complaint,  to- 
wit,  that  the  transfer  of  the  Ricks  and  Taylor 
notes  were  made  with  intent  to  hinder,  de- 
lay, and  defraud  creditors,  then  the  report 
ought  to  have  been  recommitted,  that  said 
fact  might  be  passed  upon.  - 

"  (9)  That  his  honor  erred  in  not  declaring 
that  the  referee's  findings  of  fact  stamped 
the  transfer  made  by  J.  M.Mayo  to  his  wife, 
in  payment  of  alleged  indebtedness,  with 
fraud,  and  that,  as  that  made  the  transfer 
void  in  toto,  his  (the  referee's)  allowing  her 
to  retain  to  tbe  extent  of  collections  which 
she  had  made  and  appropriated  before  the 
plaintiff  effected  a  lien,  was  not  an  error  of 
which  she  could  complain. 

"(10)  That  his  honor  wred  In  overruling 
the  plaintiff's  fourth  exception,  and  it  ts  in- 
sisted that  he  ought  to  have  declared  that 
not  even  the  principal  money  received  by  J. 
M.  Mayo  for  his  wife  constituted  valid,  en- 
force:ible  indebtedness  in  her  favor  as  against 
the  claims  of  his  creditors,  and  that  it  ought 
to  have  been  found  as  a  fact  that  she  was  a 
party  to  an  agreement  that  be  should  use  her 
money  as  ids  own,  with  no  expectation  on 
the  part  of  either,  at  the  time  be  received  it, 
that  it  should  be  accounted  for. 

"(11)  That  his  honor  erred  in  overruling 
the  plaintiff's  fifth  exception.  Mrs.  Mayo 
should  have  been  directed  to  refund  so  much 
of  the  money  received  by  her  from  him  as 
necessary  to  satisfy  the  claims  of  creditors. 

"(12)  That  his  honor  erred  also  in  not  de> 
claring  that  the  nine  notes  which  J.  M.  Mayo 
claims  to  have  executed  to  his  wife,  each  for 
$700  and  interest,  for  tbe  rent  of  her  land, 
were  fraudulent,-  fictitious,  and  void. 

"(13)  That  his  honor  erred  in  not  .declar- 
ing that  in  any  event  J.  M.  Mayo,  under  the 
circumstances  which  exist  in  this  case,  was 
not  liable  to  accoont.for  the  income  of  his 
wife's  separate  estate,  under  Code,  §  1887; 
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and  that  such  income  did  not  constitute  valid, 
enforceable  indebtednesB  in  her  favor  agninst 
him,  to  the  prejudice  of  creditors. 

"(14)  Tliat  liis  honor  erred  In  finding  that 
there  was  an  express  promise  by  J.  M.  JVIayo 
to  repay  to  his  wife  the  money  received  from 
ber,  and  also  to  pay  her  each  year  $700  for 
the  rent  of  her  land. 

"(15)  That  in  any  event  be  ought  to  have 
found  that  9700  was  greatly  more  than  the 
annual  value  of  said  land. 

"(16)  That  bis  honor  erred  in  finding  that, 
at  tbe  time  of  the  transfer  of  the  Bicks  and 
Taylor  notes  by  J.  M.  Mayo  to  his  wife,  he 
was  indebted  to  her  in  the  sum  of  $4,132.25. 

"(17)  That  his  honor  erred  in  sustaining 
the  defendant's  fourth  exception,  and  in  over- 
ruling tbe  referee's  fourteenth  finding  of  fact. 

"(18)  That  bis  honor  erred  in  declaring 
that  the  assignment  of  tbe  Bicks  and  Taylor 
notes  to  F.  L.  Mayo  by  J.  M.  Mayo  was  not 
voluntary,  but  upon  fuU  and  fair  considera- 
tion. 

"(19)  That  his  honor  erred  in  adjudging 
that  F.  L.  Mayo  was  entitled  to  collect  in- 
terest upon  the  three  notes  specified  in  the 
defendants'  third  exception. 

"(20)  That  his  honor  erred  in  bis  adjudi- 
cation touching  the  fund  of  $118  deposited 
with  A.  Bntswell  to  await  the  determination 
of  this  suit.  It  should  liave  been  ordered 
that  this  fund  be  paid  over  to  the  receiver. 

"(21)  That  his  honor  erred  in  his  adjudi- 
cation in  regard  to  the  judgment  obtained  by 
the  receiver  against  Ricks  and  Taylor.  The 
receiver,  who  has  collected  nothing  on  said 
judgments,  should  have  been  authorized  to 
collect  the  same  and  apply  tbe  proceeds  to 
tbe  payment  of  judgment  creditors. 

"(22)  Tliat  his  honor  erred  in  directing 
costs  to  be  taxed  against  the  receiver  per- 
sonally, under  (3ode,  §  685,  (1.)  Such  costs 
should  have  been  charp^eable  on  tbe  fund  of 
$118  and  the  judgment  against  Kicks  and 
Taylor. 

"(23)  That  bis  honor  erred  in  overruling 
tbe  plaintiff's  first  exception. 

"(24)  That  his  hcmor  erred  in  overruling 
the  plaintiff's  second  exception.  He  should 
bave  reversed  the  referee's  finding,  and  de- 
clared that  the  conveyances  to  V.  W.  Land 
were  mitde  with  intent  to  binder,  delay,  and 
defeat  creditors. 

"(25)  That  bis  honor  erred  in  this:  He 
had  no  right  to  find  additional  facts, — ^facts 
that  the  referee  had  not  passed  on  at  all.  For 
instance,  it  is  alleged  in  the  complaint  that 
the  Bicks  and  Taylor  notes  were  transferred 
by  J.  M.  Mayo  to  his  wife,  with  intent  to 
defraud  creditors,  and  the  defendants  J.  M. 
Mayo  and  wife  contend  that  lie  executed  to 
ber  notes  described  in  tbe  defendants'  third 
exception.  It  may  be  that  these  facts  are 
not  passed  upon  by  tbe  referee  at  all.  If  so, 
tbe  report  should  have  been  recommitted  to 
him." 

On  the  argument,  counsel  revived  the  dis- 
cussion as  to  the  right  of  this  court  to  review 
findings  of  fact  made  by  a  referee  or  judge, 


and  also  questioned  the  power  of  the  Jodg* 
below  to  modify  tbe  repoil;  of  the  referee  up- 
on tbe  facts.  It  is  necessary  therefore  to 
collect,  rearrange,  and  reiterate  some  of  tbe 
settled  rules  that  define  tbe  duties  and  pow- 
ers respectively  of  referees,  the  trial  judge, 
and  tbe  appellate  oourt  in  disposing  of  refer- 
ences  by  consent.  This  is  a  mode  of  trial 
selected  by  the  parties,  who,  in  agreeing  to 
it,  are  deemed  to  have  waived  their  constitu- 
tional right  of  trial  by  jury.  Const,  art.  4, 
§  13.  Sections  422  and  423  of  the  Code  are, 
so  far  as  is  material  to  the  decision  of  the 
questions  before  us,  the  same  as  sections  246 
and  247  of  the  Code  of  Civil  Procedure,  in- 
cluding tbe  provision  that  the  report  "shall 
have  the  effect  of  a  special  verdict,"  and 
therefore  the  line  of  our  decisions,  running 
through  20  years,  have  been  constructions  of 
the  dame  language. 

The  referee  must  steto  in  his  report  his 
findings  of  fact  and  Jaw  separately,  and  when 
the  judge  who  hears  exceptions  to  the  report 
makes  no  special  finding  of  fact,  it  is  pre- 
sumed that  he  adopts  those  of  the  referee, 
wliich  are  considered  prima  faaie  correct. 
Barcroft  v.  Roberts,  92  N.  C.  249;  Green  v. 
Jones,  78  N.  C.  268.  But.  in  tbe  exercise  of 
his  revisory  power,  the  judge  may  set  aside, 
modify,  or  confirm,  in  whole  or  in  part,  tbe 
report  of  the  referee,  and  tbe  appellate  juris- 
diction attaches  to  his  rulings  in  matters  of 
la'w  only.  Vaugban  v,  Lewellyn,  94  N.  C. 
472.  His  findings  of  fact  upon  appeal  to  this 
court  are  conclusive,  and  his  conclusions  of 
law  upon  them  are  alone  reviewable.  Bar- 
croft V.  Roberts,  supra;  Qreen  v.  Castlebury, 
70  N.  C.  20;  Klutts  v.  McKenzle,  65  N.  0. 
103;  Armfield  v.  Brown,  70  N.  C.  27;  Pat- 
terson  V.  Wadsworth,  89  N.  C.  407. 

One  valid  exception  may  be  raised  to  the 
findings  of  the  referee,  adopted  by  the  judge 
either  directly  or  by  failing  to  modify  them, 
or  to  those  of  the  judge  substituted  for  tbe 
referee's,  but  it  raises  in  reality  only  tbe 
question  of  law  whether  there  is  any  evi- 
dence to  support  the  conclusions  of  fact. 
Where  no  such  objection  is  made,  and  in  apt 
time,  the  findings  of  the  judge,  whether  made 
or  adopted,  are  final,  and  cannot  be  reviewed 
in  this  court;  and  if,  upon  hearing  such  ex- 
ception when  taken,  it  appears  in  the  appel- 
late court  that  there  is  any  evidence  to  sus- 
tain the  finding,  it  will  be  deemed  conclu- 
sive. Usry  V.  Suit.  91 N.  C.  406;  lieaves  v. 
Davis,  99  N.  C.  425,  6  S.  E.  Bep.  715.  The 
supreme  court,  under  the  constitution  of 
1868,  (article  4,  §  10,)  bad  no  jurisdiction 
to  try  any  issue  of  fact,  as  distinguished 
from  a  question  of  fact.  Issues  of  fact  were 
defined  by  the  court  to  mean  such  matters  of 
fact  as  are  put  in  issue  by  the  pleadings,  and 
a  decision  of  which  would  be  final,  and  con- 
clude tbe  parties  upon  the  matters  in  contro- 
versy in  the  issue.  Ileilig  v.  Stokes,  63  N. 
C.  612.  This  cause,  constituted  as  it  is  in 
this  court,  is  certainly  not  one  in  which  tbe 
supreme  court  could  have  decided  the  issues 
of  fact  before  the  constitution  of  1868  was 
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ratified,  according  to  the  practice  as  it  then 
existed.  Though  this  is  a  cause  that  would 
have  been  cognizable  in  a  court  of  equity 
then,  it  presents  issues  of  fact  which  the 
parties  have  elected  to  try  by  a  referee  in 
place  of  a  jory  trial,  and  the  evidence  does 
not  come  to  this  court  in  such  shape  as  to 
require  us  to  review  it,  or  even  to  detennine 
whether,  with  or  without  the  aid  of  legisla- 
tion, the  case  might  have  been  so  presented 
on  appeal  as  to  require  us,  in  the  exercise  of 
the  jurisdiction  conferred  by  the  amendment 
of  1877,  to  decide  the  issues  of  fact  involved. 
Jones  v.  Boyd.  80  N.  0.  258:  Coates  t. 
Wilkes,  92  N.  C.  376. 

Having  stated  the  foregoing  general  prin- 
ciples applicable  to  the  consideration  of  tri- 
als by  referee,  we  will  find  that  some  of  the 
exceptions  which  appear  in  the  record  will 
fall  within  tlie  rules  laid  down,  and  be  dis- 
posed of  without  directly  discussing  them  at 
any  length.  The  following  were  aU  the  ex- 
ceptions filed  by  the  plaintiff  in  the  court 
below:  (1)  The  plaintiff  objects  to  the  ref- 
eree's finaing  of  fact  No.  4,  as  to  the  amount 
of  indebtedness  still  due  from  Mayo  after 
transferring,  or  attempting  to  transfer,  all 
his  property.  (2)  The  plaintiff  objects  to 
the  referee's  sixth  finding  of  fact,  as  being 
contrary  to  the  evidence.  (4)  The  plaintiff 
objects  to  the  referee's  finding  of  fact,  and 
insists  that  not  even  the  principal  money 
there  mentioned  constitutes  valid,  enforce- 
able indebtedness  in  favor  of  Mrs.  Mayo,  a? 
against  the  claims  of  creditors.  Our  objec- 
tion being  mainly  this:  that  he  ought  to 
have  found  that  Mrs.  Mayo  was  a  party  to 
the  agreement  which  he  mentions.  (5)  Tlie 
plaintiff  objects  to  the  report  because  the 
referee  did  not  direct  Mrs.  Mayo  to  refund  to 
her  husband  so  much  of  the  money  received 
by  him  from  her  as  is  necessary  to  satisfy 
the  claims  of  creditors. 

Without  considering  whether  bis  honor 
ultimately  modified  the  findings  of  the  ref- 
eree covered  by  the  first,  second,  and  third 
exceptions,  we  will  see  at  a  glance  that  they 
were  all  based  on  the  objection  that  the  facte 
were  found  against  the  weight  of  evidence, 
and  could  serve  no  purpose  unless  they 
could  have  induced  his  honor  to  set  aside 
that  portion  of  the  report,  and  find  the  facte 
on  the  pointe  mentioned  for  himself;  and, 
whether  he  did  or  did  not  make  any  altera- 
tion, his  decision  is  not  reviewable. 

The  fifth  exception  is  in  form  subject  to  an 
objection  that  has  frequently  been  held  to  be 
fatal.  It  is  not  sufllciently  specific, — does 
not  point  out  any  conclusion  of  law  stated 
by  the  referee  in  bis  report,  at  which  the  ex- 
ception is  aimed,  nor  the  precise  error  in  the 
referee's  ruling.  Suit  v.  Suit,  78  N.  C.  272. 
The  exception  in  that  case  was  that  the  ref- 
eree ought  to  have  found  as  a  conclusion  of 
law  that  the  plaintiff  recover  nothing.  Here 
the  ground  Is  because  "the  referee  did  not  di- 
rect Mrs.  Mayo  to  refund  to  her  husband  so 
much  of  the  money  received  by  him  from 
her  as  is  necessary  to  satisfy  the  claims  of 


creditors."  The  only  difference  is  that  in 
this  case  the  exception  raises  objection  in 
general  terms  to  the  final  disposition  of  one 
of  several  funds  in  controversy,  and  there  it 
was  to  the  final  conclusion  as  to  the  only 
matter  involved  in  the  action.  We  concur 
with  the  judge  in  overruling  this  with  the 
three  other  exceptions.  Ourrie  v.  McNeill, 
83  N.  C.  176;  Whitford  v.  Foy.  71  N.  C.  527. 

Embodied  in  the  judgment  of  the  court  we 
find  but  one  exception,  which  is  as  follows: 
"The  plaintiff  does  not  assent  to  any  part  of 
this  judgment,  unless  where  it  distindily  ap- 
pears in  the  same,  and  he  especially  objecto 
to  the  judge's  finding  additional  facte  to 
those  found  by  the  referee."  The  withhold- 
ing of  assent  cannot  be  treated  aa  a  specific 
exception  to  the  whole  judgment,- just  as  an 
exception  to  a  whole  charge  has  been  held 
not  sufiicient,  even  where  the  counsel  after 
the  term  filed  tlieir  assignmente  of  error 
pointing  out  the  particular  objection.  Boat 
v.  Best,  87  N.  C.  476.  In  Oreen  v.  Castle- 
bury,  supra,  Mr.  Justice  Rbade,  avowing 
for  the  court  the  purpose  to  give  sections 
246  and  247,  Code  Civil  Proc.,  such  a  con- 
struction as  would  best  subserve  the  con- 
venient administration  of  justice,  and  to 
settle  the  practice,  formulated  10  rules  gov- 
erning trials  by  referee  that  clearly  "blaze 
the  way"  and  constitute  the  sutstratnm  of 
the  principles  already  stated;  but,  probably 
because  of  the  fact  that  the  judges  usually 
adopted  the  findings  of  referees,  he  did  not 
indicate  when  or  how  an  appellant  should 
note  the  exception  that  there  was  no  evi- 
dence to  support  a  finding  of  fact  made  by  a 
judge  in  revising  a  referee's  report.  Coun- 
sel are  required  to  present  snoh  objectionB  to 
the  judge's  rulings  as  constitute  ground  of 
motion  for  new  trial  during  the  term  at 
which  the  verdict  is  rendered,  in  order  to 
give  the  judge  an  opportunity  to  set  aside  the 
verdict,  if  convinced  that  there  is  error,  be- 
cause he  has  no  power  to  do  so  after  the  end  of 
the  term,  and  exceptions  made  after  the  term 
are  not  considered.  The  objection  that  there 
is  no  evidence  to  sustain  one  of  the  concla- 
sions  of  fact  stated  by  a  judge  on  revising  a 
referee's  report  should  be  likewise  made  dur- 
ing the  term  when  the  cause  is  heard,  in  or- 
der to  enable  the  judge  to  modify  his  find- 
ings, if  any  error  is  pointed  out;  and  we  will 
not  consider  exceptions,  based  upon  such  al- 
leged error,  filed  for  the  first  time  within  10 
days,  under  rule  7  of  this  court. 

The  plaintiff,  it  seems,  filed,  under  rule  7, 
25  exceptions,  which  we  find  in  the  record, 
and  which  ought  to  have  been  printed  in- 
stead of  the  assignment  of  errors  remodeled 
and  rearranged  that  appear  in  the  printed 
record.  As  the  argument  was  addressed  to 
the  printed  exceptions,  or  what  purported  to 
be  exceptions,  we  find  greater  diflJculty  in 
reviewing  the  pointe  properly  presented  for 
our  consideration. 

Disregarding  the  order  observed  by  the 
plaintiff,  we  address  ourselves  first  to  the 
twelfth  exception:    His  honor,  after  finding 


Digitized  by  VjOOQ IC 


N.  C.) 


FRY  V.  CURBIB. 


that  although  Mayo  occupied  his  wife's 
lands  for  nine  years,  and  with  her  knowl- 
edge received  the  rent  tlierefrom,  and  that 
there  was  an  express  agreement  on  his  part 
to  account  to  her  for  the  rents,  which  was 
afterwards  set  forth  In  the  nine  notes  for 
S700  each,  declares  and  adjudges,  in  effect, 
that  the  notes  constitute  valid  indebtedness 
on  the  part  of  the  husband  to  bis  wife.  It 
was  insisted  that  the  wife's  power  to  con- 
tract with  her  husband  in  reference  to  the 
rent  of  her  separate  estate  was  restricted  by 
the  provision  of  section  1887  of  the  Code;  that 
"no  husband  who.  during  coverture,  (the 
wife  not  being  a  free  trader  under  this  chap- 
ter,) has  received,  without  objection  from  his 
wife,  the  income  of  her  separate  estate,  shall 
be  liable  to  account  for  such  receipt  for  any 
greater  time  than  the  year  next  preceding 
the  date  of  a  summons  issued  against  him  in 
an  action  for  such  income,  or  next  preceding 
her  death."  It  is  settled  that  none  of  the 
other  sections  of  chapter  42  of  the  Code  are 
to  be  construed  as  limiting  the  wife's  power 
to  acquire  property  by  contracting  with  her 
busband  or  any  other  person,  but  only  to  re- 
strain her  from,  or  protect  her  in,  disposing 
of  property  already  acquired  by  her.  Kirlc- 
man  t.  Bank,  77  N.  G.  394;  George  v.  High, 
85  N.  C.  99;  Dula  v.  Young,  70  N.  C.  450." 
But  section  1837  does  contain  the  restriction 
that  the  liability  of  the  husband  for  rents  re- 
ceived without  objection  on  the  part  of  the 
wife  shall  be  limited.  The  wife  must  have 
"knowledge"  in  order  to  enter  into  any  con- 
tract, and  the  fact  that  there  was  an  express 
agreement,  that  ultimately  assumed  the  fprm 
of  notes,  precludes  the  possibility  of  assent, 
and  implies  objection  on  her  part  to  the  re- 
oeipt  of  the  rents,  unless  upon  a  promise  to 
account  for  them. 

The  defendant  J.  M.  Mayo,  on  the  29th  of 
October,  1885.  being  indebted  to  his  niece, 
Mary  H.,  now  the  wife  of  J.  C.  Braswell,  for 
her  distributive  share  in  the  estate  of  her 
grandfather,  as  be  supposed,  in  the  sum  of 
aliout  $1,500,  executed  to  her  on  that  day  a 
mortgage  conveying  a  ti-act  of  land  known 
as  the  "Herbert  Tract,"  and  also  certain  per- 
sonal property  on  said  place,  to  secure  the 
payment  of  a  note  for  81,500,  executed  con- 
temporaneously as  evidence  of  his  indebted- 
ness to  her.  He  continued  to  live  on  said 
place,  and  to  use  the  personal  property  con- 
veyed in  the  mortgage,  some  of  whicli  was 
consumed  in  the  use,  until  about  the  flrst  of 
the  year  1887.  when  the  Herbert  place  was 
sold  under  a  prior  mortgage,  and  the  pro- 
ceeds were  insufficient  to  satisfy  the  debts  se- 
cured by  it.  The  8118  is  the  fund  realized 
by  a  sale  of  the  said  personal  property  in 
February,  1888,  and  deposited  with  A.  Bras- 
weA  to  await  the  decision  in  this  case.  His 
honor  finds  that  tlie  said  mortgage  deed  was 
not  executed  with  any  intent  on  the  part  of 
said  Mary  H.  (now  Mrs.  Braswell)  that 
Mayo  shoold  remain  in  possession  thereof, 
and  use,  enjoy,  and  consume  the  same,  and 
therefore  was  not  fraudulent.     The  plain- 


tiff's exception  No.  2  is  based  on  the  groimd 
that  there  was  error  in  the  holding  tbat  the 
mortgage  deed  made  to  secure  a  pre-existing 
debt  was  not  void,  because  the  mortgagee 
did  not  participate  in  the  fraud.  The  deed 
was  executed  to  secure  a  valid,  pre-existing 
debt  of  81,500,  which  is  held  to  be  a  valua- 
ble consideration.  A  mortgage  deed  executr 
ed  in  this  way,  for  a  valuable  consideration, 
and  with  no  fraudulent  intent  on  the  part  of 
the  mortgagee,  is  valid,  though  the  mort- 
gagor did  execute  it  for  the  purpose  of  de- 
frauding his  creditors.  Savage  v.  Knight. 
92  N.  C.  493;  Lassiter  v.  Davis,  64  N.  C. 
498;  Beasley  v.  Bray,  98  N.  C.  266,  8  S.  E. 
Bep.  497.  This  principle  is  sustained  by  the 
reasoning  in  those  cases,  and  disposes  of 
the  twentieth  exception,  relating  to  the  same 
subject. 

The  referee  found  tbat  J.  M.  Mayo  justly 
owed  his  wife  the  three  notes  mentioned  in 
his  report.  His  honor  adopted  his  finding, 
and  allowed  her  interest  on  the  unpaid  notes. 
We  can  discover  no  error  in  this,  and  the  ex- 
ception points  out  none.  Exception  19  is 
overruled.  The  judge  finds  that  when  the 
Bicks  and  Taylor  notes  were  assigned  by  J. 
M.  Mayo  to  bis  wife  he  was  indebted  to  ber 
in  a  large  amount  upon  these  notes,  as  set 
forth  in  the  judgment,  and  subsequently  be 
holds  that  said  assignment  was  not  volun- 
tary. His  finding  of  fact  was  conclusive. 
His  legal  deduction  naturally  follows  from 
the  finding.  Therefore  we  cannot  sustain 
either  exception  18  or  21,  because  the  assign- 
ment WHS  not  voluntary,  if  the  consideration 
was  a  large  debt,  as  found;  and,  if  made 
upon  consideration,  it  is  valid,  and  the  mon- 
ey collected  on  the  judgment  against  Bicks 
and  Taylor  should  be  paid  over  to  W.  T. 
Mayo,  trustee,  for  the  benefit  of  F.  L.  Mayo. 
All  of  the  other  exceptions  filed  by  counsel 
under  rule  7  we  think  are  amenable  to  the 
objection  that  they  ask  us  to  review  findings 
of  fact  which,  under  the  rules  already  stated, 
are  conclusive,  and  we  cannot  therefore  sus- 
tain any  of  them.  The  judgment  of  the 
court  below  must  be  affirmed. 


OOS  N.  C.  203) 

Pry  e.  Cukrib. 

(Supreine  Court  of  North  Carolina.    March  86, 
1889.) 

Ai>raAi<— RiHKiLBnro. 
A  case  will  not  be  reversed  upon  petition  to  re- 
hear unless  it  was  decided  hasuly,  and  some  ma- 
terial point  was  overlooked,  or  some  direct  anthor- 
ity  was  not  called  to  the  attention  of  the  court. 

Petition  to  rehear.  For  former  decision 
see  91  N.  C.  436. 

Mclver  A  Black,  for  plaintiff.  J.  W.  Httu- 
dale,  for  defendant. 

Smith,  C.  J.  This  cause,  the  ruling  in 
which  we  are  now  asked  to  rehear  and  re- 
verse, was  decided,  and  the  appellant's  ex- 
ceptions adversely  disposed  of,  at  fall  term, 
1884,  of  the  court.  91  N.  C.  486.  It  was 
based  upon  an  adjudication  made  in  Mason 
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V.  McCormick.  85  N.  C.  226,  three  years 
previous,  wliicb  iluring  this  interval  seems 
not  to  have  been  questioned,  to  the  effect 
tliat  boundary  lines  may  be  proved  by  decla- 
rations of  old  and  deceased  persons,  made 
ante  litem  motam,  and  having  personal 
knowledge  of  the  locality,  even  when  coming 
from  an  adjoining  proprietor.  The  ruling 
has  since  been  approved  in  Smith  v.  Head- 
rick,  93  N.  C.  210;  Halstead  v.  Mullen,  Id. 
252,  decided  a  year  later;  and  in  the  more  re- 
cent case  of  Bethea  v.  Byrd,  95  N.  C.  309.  The 
language  of  Mrrbimon,  J.,  in  the  lust-named 
case  is  distinct  and  emphatic,  when  speak- 
ing of  the  witness  who  testifies:  "The  mere 
fact  that  he  was  the  owner  of  an  adjoining 
tract  of  land  did  not  necessarily  make  him 
interested.  He  was  not  seeking  to  point  out 
his  own  corner,  but  that  of  the  •  Clevins 
grant,'  not  to  promote  bis  interests  and  ad- 
vantage, to  enlarge  or  change  bis  boundary, 
or  those  of  any  other  persou.  So  far  as  we 
can  see,  he  was  content  witli  his  own  lines 
and  boundary.  It  seems  that  he  was  en- 
tirely disinterested,  and  bis  declarations  come 
exactly  within  the  exception  above  pointed 
ODt."  The  other  ruling  contested,  to-wit, 
that  exceptions  to  the  charge  of  the  court  in 
general,  ana  pointing  out  no  particulars  in 
which  error  is  assigned,  cannot  be  enter- 
tained upon  an  appeal,  has  been  so  frequently 
and  uniformly  asserted  that  it  cannot  be  nec- 
essary to  refer  to  specific  cases  in  wtiicb  it 
has  been  so  ruled.  The  question  of  posses- 
sion under  and  by  virtue  of  color  of  title  to 
ripen  and  perfect  that  title,  pressed  with 
some  earnestness  now,  was  not  the  ground 
upon  which  the  vesting  of  the  estate  was 
claimed,  but  it  was  derived  from  a  regular 
chain  of  conveyances,  originating  in  a  grant 
from  the  state  in  November,  1820,  issued  to 
Thomas  Bryant,  for  100  acres,  and  terminat- 
ing in  the  sheriff's  deed  made  in  1841  to  the 
plaintiff,  pursuant  to  a  sale  under  execution 
issued  to  him;  and  the  controvei'sy  was  con- 
cerning tlie  location  of  the  lines  of  the  grant 
so  as  to  cover  the  land  claimed  in  the  action. 
In  re-examination  of  the  case  on  appeal, 
while  the  answer  denies  the  wrongful  pos- 
session of  the  land,  and  thus  imposes  upon 
the  plaintiff  the  burden  of  proving  the  de- 
fendant to  be  in  possession,  and  wrongfully 
so,' the  sufficiency  of  the  evidence,  if  there 
be  any,  to  warrant  the  finding,  wits  for  the 
consideration  of  the  jury,  and  therefore  the 
only  point  that  could  arise  for  reviewal  on 
appeal  Is  presented  as  to  there  being  any  evi- 
dence reasonably  sustaining  tlie  verdict  in 
response  to  the  second  issue.  Upon  this  the 
court  ruled  that  there  was  some  evidence, 
and  it  is  set  out  in  the  case  on  appeal.  More- 
over, no  direction  was  asked  to  be  given  to 
the  jury,  and  none  seems  to  have  been  given 
beyond  the  summary  statement  of  acts  of 
ownership  exercised  over  some  of  the  land 
by  one  of  the  preceding  parties  through 
whom  the  plaintiff  claims  in  resistance  to 
an  asserted  authority  over  the  same  by  the 
l^rantee,  the  father  of  the  defendant,  and 


under  whom  he  claims,  and  the  cause  seems 
to  have  proceeded  and  to  have  been  deter- 
mined upon  the  sole  inquiry  as  to  the  posi- 
tion of  boundaries.  We  recur  to  tlwse  mat- 
ters in  connection  with  the  former  trial,  not 
to  uphold  the  rulings  then  made,  preferring 
to  let  their  vindication  rest  upon  the  reason- 
ing and  supporting  authorities  contained  in 
the  opinion,  but  rather  to  show  that  the  ex- 
ceptions now  urged  were  fully  and  carefully 
considered  and  decided  then;  and,  according 
to  the  practice,  notwithstanding  the  certifi- 
cate of  counsel  that  we  committed  errors,  the 
case  is  not  presented  in  which  we  should  be 
called  on  to  unsettle  the  law  as  declared. 
The  rule  on  the  subject  In  the  clear  and 
forcible  language  of  tlie  late  chief  justice  is 
thus  stated  in  Watson  t.  Dodd,  72  N.  G.240: 
"The  weightiest  considerations  make  it  the 
duty  of  tlie  courts  to  adhere  to  their  decis- 
ions. No  case  onght  to  be  reversed  upon 
petition  to  rehear  unless  it  was  decided  has- 
tily, and  some  material  point  was  overlooked, 
or  some  direct  authority  was  not  called  to  the 
attention  of  the  court."  This  is  reiterated 
in  Hicks  v.  Skinner,  Id.  1,  and  again  by  the 
present  court  in  Haywood  v.  Davis,  81  N.  C 
8;  Devereux  v.  Devereux,  Id.  12;  Lewis  ▼ 
Rountree,  Id.  20;  and  recently  in  Hannon  t. 
Grizzard,  99  N.  C.  161,  6  S.  E.  Hep.  93.  It 
is  not  suggested  that  any  of  these  conditions 
underlie  and  sustain  the  present  application, 
and  we  have  but  a  repetition  of  the  argument 
urged  with  equal  earnestness,  and  as  much, 
but  not  more,  leg^  learning  at  this  rehearing. 
We  must  adhere  to  the  rule  annouaced, 
and  it  is  not  sufficient  merely  that  other  mem- 
bers of  the  bar,  who  perhaps  have  not  heard 
the  argument,  and  may  not  have  given  the 
same  careful  consideration  to  the  questions 
raised  and  decided,  are  of  opinion,  and  so 
certify,  that  the  court  has  committed  error 
in  its  exposition  of  the  law,  tliough  this  is 
an  indispensable  prerequisite  to  tbe  filing  the 
petition.  The  practice  does  not  admit  of  a 
simple  repetition  of  an  argument  already 
heard,  weighed,  and  passed  upon  after  full 
deliberation ;  and  tbe  law  must  be  considered 
settled  after  an  adjudication,  and  not  open 
to  renewed  discussion,  except  under  the  con- 
ditions mentioned,  and,  when  shown,  the 
court  will  be  always  ready  to  correct  its  own 
errors  and  oversights.  But  the  security  of 
titles  and  other  considerations  of  the  gravest 
moment  demand  the  maintenance  of  such 
principles  of  law  as  are  declared  in  cases  in- 
volving their  determination,  unless  the  er- 
ror is  clearly  made  to  appear.  The  applica- 
tion must  be  denied,  and  the  petition  dis- 
missed. 


aOt  N.  C.  264) 
FAULCON  tt  al.  V.  JOBNSTOK. 

(Supreme  Court  of  North  CaroHna.   March  9B, 
1888.) 

Advxkse  Possbssion — Rbht — Byidbkcs— Truju 
1.  Tbe  owner  of  land  held  adverMly  is  not  the 
owner  of  the  crops,  and  cannot  recover  them  or 
their  value  from  one  who  has  received  and  con- 
verted tbem,  and  cannot  recover  rent  moneys  paid 
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to  a  third  penon  by  direotlon  of  the  adTene 
holder. 

8.  In  an  action  to  recover  rent  moneys  received 
hy  defendant,  defendant  alleged  that  the  land  dur- 
ing the  time  when  he  received  the  rent*  wm  in  the 
adverse  poesession  of  one  who  leased  it,  and  di- 
rected the  payment  of  the  rents  to  defendant. 
Held,  that  tne  lessee  conld  testify  that  he  paid  the 
rent  to  defendant  becaase  he  was  told  to  do  so  by 
such  advsrse  holder,  and  that  the  latter  claimed 
the  land. 

3.  The  record  of  a  suit  by  plaintlfTs  against  the 
adverse  holder,  in  which  they  recovered  possee- 
■ion,  is  admisalDle  to  show  adverse  oooapancy. 

4.  Evidence  of  the  circumstances  under  which 
defendant  received  the  rents  was  properly  admit- 
ted. 

6.  Defendant  was  properly  permitted  to  testify 
to  the  contents  of  written  statements  given  to  him 
by  the  adverse  holder,  authorizing  him  to  collect 
the  rents.  The  qnestlon  arising  collaterally,  pro- 
duction of  the  oriiginalB  is  not  necessary, 

&  TestimonT  that  the  adverse  holder  listed  th» 
land  tor  taxation  ante  litem  motam  is  admissible. 

7.  The  admission  of  evidence  of  an  execution 
sale  of  the  land  as  the  property  of  plaintiffs'  de- 
visor, and  the  deed  made  nereon,  and  of  a  deed 
by  the  purchaser  to  snch  devisor,  the  latter  deed 
being  admitted  to  show  the  time  of  Its  registra- 
tion, is  not  error. 

8.  The  admission  of  defendant's  testimony  that 
be  could  find  no  evidence  of  title  in  plaintiff's  de- 
visor is  not  prejttdioial,  plaintiffs'  title  having 
been  established. 

9.  It  is  in  the  discretion  of  the  court  whether  or 
not  to  ^low  the  withdrawal  of  testimony  on  the 
application  of  the  party  who  elicited  it  on  oroes- 
examination. 

Appeal  from  superior  court,  Halifax  oonno 
ty;  G^VBS,  Judge. 

Action  by  Walt«r  B.  Fankon  and  others 
against  Johnston.    Plaintiffii  appeal. 

BatchHor  &  Devereute,  for  appellanta.  W. 
H  Day  and  JR.  0.  Burton,  Jr.,  for  appellee. 

Sjoth,  0.  J.  This  action,  begunon  Decem- 
ber 29, 1886,  in  the  superior  court  of  Halifax 
county,  is  prosecuted  by  the  suryiving  dev- 
isee, and  administrators  of  two  devisees, 
claiming  under  the  will  of  Isaac  N.  Faul- 
con,  to  recover  moneys  received  by  the  de- 
fendant during  several  years,  as  rent  alleged 
to  be  due  the  plaintiffs  for  the  use  and  occu- 
pation of  the  devised  land,  paid  by  tenants 
thereon  to  him.  The  defendant,  not  deny- 
ing his  receiving  said  moneys,  in  answer  to 
the  charge  of  his  being  responsihle  to  ac- 
count wllb  the  plaintiffs  tlierefor,  says  that 
the  said  land,  during  this  interval  of  time 
when  rents  were  paid,  was  in  the  adverse 
possession  of  one  James  A.  Faulcon,  who, 
claiming  to  be  the  owner,  leased  parts  of  the 
premises  to  the  different  occupying  tenants, 
to  whom  the  defendant  furnished  agrioult- 
ural  supplies  in  carrying  on  farm  opera- 
tions, and  that  rent-notes  talien  by  the 
lessor  were  handed  over  to  defendant  to 
secure  the  advances;  which  notes  he  col- 
lected, and  so  applied  the  proceeds.  He  fur- 
ther says  that  Uie  said  James  A.  Faulcon  re- 
mained in  possession  and  control  of  the  said 
lands  till  the  1st  of  September,  1885,  undis- 
turbed, when  suit  was  instituted  by  tliose 
deriving  title  under  the  will  to  recover  posses- 
sion, which,  at  Novemlier  term  of  the  supe- 
rior court  following,  terminated  in  a  Judg- 
ment in  their  favor,  and  under  it  possession 


was  acquired.  The  only  issne  extracted  from 
the  pleadings,  and  passed  on  by  the  jury,  is 
in  these  words:  "  Did  the  defendant  receive 
money  or  rents  belonging  to  the  plaintifls; 
and,  if  so,  how  much?"  and  was  answered  in 
the  nega^ve; — whereupon  judgment  was 
rendered  for  the  defendant,  and  the  plain- 
tiffs appealed.  The  plaintiffs  introduced  two 
contrail  of  letting,  made  by  the  testator, 
Isaac  N.,  on  January  1,  1878,  one  to  John 
Young  and  the  other  to  John  Faulcon,  of 
parts  of  the  land  in  contest  for  four  years, 
each  writing  declaring  it  to  be  the  same  land 
the  lessees  had  rented  for  the  two  preceding 
years,  and  both  testiQpd  tohaviug  cultivated 
the  land  during  the  time,  and  paid  the  rent 
(•70  a  year)  to  the  defendant.  The  lessee* 
John  Young,  Irving  testified  to  his  having 
paid  the  rents  due  froth  liim  to  the  defend- 
ant, was  asked,  on  cross-examination,  why 
be  did  so,  and  answered,  because  he  was  told 
by  James  Faulcon  to  pay  the  rent  to  defend- 
ant. Again  he  was  asked  by  defendant  if 
James  Faulcon  claimed  the  land,  and  in  re- 
ply witness  said  he  did  claim  it.  These  in- 
quiries, and  the  responses,  were  admitted 
after  objection  of  plaintiffs. 

In  our  opinion  the  testimony  was  compft* 
tent  as  explanatory  of  his  act  in  making  that 
payment  of  the  rent,  and  under  a  demand  as 
an  assertion  and  exercise  of  a  claim  of  own- 
erahtp  in  James  Faulcon,  recognized  by  the 
witness.  A  similar  inquiry,  made  of  the 
lessee  John  Faulcon,  met  with  a  similar  ob- 
jection, and  was  disposed  of  by  a  similar 
ruling.  The  defendant  offered,  in  order  to 
prove  an  adverse  occupancy  of  the  land  by 
James  A.  Faulcon,  the  record  of  an  action 
brought  against  him  by  Walter  B.  Faulcon 
and  Alice  B.  and  Thomas  C.  Williams,  who, 
except  said  Alice  B.,  whose  administrator  is 
a  party  in  her  stead,  prosecute  the  present 
suit  to  recover  possession  of  the  land  in  the 
alleged  wrongful  possession  of  said  James 
A.,  and  for  damages  for  the  detention,  a 
judgment  rendered  by  default,  and  also  an 
award  of  a  writ  of  possession  at  fall  term, 
1885,  of  Halifax  superior  court.  This  docu- 
mentary evidence,  after  objection  to  its  ad- 
mission made  and  overruled,  was  allowed  to 
go  to  the  j  ury.  The  defense  arises  out  of  the 
want  of  any  privity  l>etween  the  plaintiffs 
and  defendant  from  which  could  be  implied 
a  promise  to  pay  money  had  and  received  to 
the  phiintiffs'  use,  and  the  existence  of  ad- 
verse relations  in  respect  to  the  property  be- 
tween the  plaintiffs  and  said  James  Faulcon, 
who  assumed  control  over  the  rents,  and  di- 
rected their  payment  to  the  defendant  for 
agricultural  advances  to  the  tenants.  To 
this  evidence  we  can  see  no  just  grounds  of 
objection.  The  record  is  competent  proof  of 
all  such  facts  as  result  from  its  existence  as 
such,  and  of  the  adversary  relations  of  the 
parties  to  it.  "A  deed,"  says  Gaston,  J., 
(and  the  remark  is  equally  applicable  to  an 
adjudication  of  record,)  "is  evidence  against 
all  the  world  to  establish  the  fact  that  such  a 
deed  was  executed,  [or  of  a  judgment  ren^ 
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dered,]  and,  of  course,  all  the  legal  conse- 
quences necessarily  resulting  from  that  fact." 
Claywell  v.  McGimpsey,  4  Dev.  89.  So  the 
production  of  the  transcript  shows  that  there 
was  an  action  successfully  prosecuted  to  re- 
cover possession  withheld  by  tlie  said  James 
Faulcon,  who  assumed  to  hold  the  same. 
Besides,  it  was  under  the  authority  and  by 
direction  of  the  latter  that  the  defendant  le- 
ceived  the  rent  money. 

The  defendant,  on  his  own  behalf,  deliv- 
ered testimony  to  which  numerous  objections 
were  made,  during  the  course  of  the  exami- 
nation. 

1.  The  witness  was  permitted,  after  objec- 
tion, to  say:  "James  Faalcon  placed  the 
aotM  in  my  hands  for  supplies.  Sometimes 
be  gave  me  statements  in  writing.  I  either 
had  notes,  or  he  gave  me  written  statements, 
authorizing  me  to  collect  of  different  tenants. 
James  liad  the  control.  Walter  and  his  sis- 
ters [the  devisees]  lived  6  or  7  miles  from 
Warrenton.  I  frequently  saw  plaintiffs,  and 
bad  business  transactions  with  them.  They 
never  made  any  demand  or  claim.  James 
Faulcon 's  wife  lived  a  mile  and  a  half  from 
the  part  claimed  by  Walter."  A  part  of  the 
objection  now  preferred  has  been  already 
answered  in  upholding  the  competency  of 
evidence  to  show  under  what  circumstances 
the  rent  money  went  into  the  defendant's 
hands.  The  further  objection  that  the  writ- 
ings referred  to  should  have  been  produced, 
or  their  absence  accounted  for,  before  letting 
in  parol  proof  of  their  contents,  is  removed 
by  the  rulings  in  Pollock  v.  Wilcox,  68  N.  C. 
46;  State  v.  Carter,  72  N.  C.  99;  Carrington 
V.  Allen.  87  N.  C.  354;  and  State  v.  Wilker- 
son,  98  N.  C.  696, 3  S.  E.  Rep.  683,— in  which 
it  is  held  that  a  principle  that  requires  the 
production  of  a  writing  to  prove  its  contents 
does  not  apply  when  the  inquiry  into  the  con- 
tents comes  up  collaterally  at  the  trial,  and 
is  not  directly  Involved  in  the  controversy. 

2.  The  next  objection  is  to  his  testifying 
to  the  fact  that  James  Faulcon  listed  the  land 
for  the  purpose  of  taxation.  The  fact  occur- 
ring previous  to  1885.  ante  litem  motam, 
though  of  slight,  if  of  any.  import  as  evi- 
dence of  title,  is  in  our  opinion  receivable  as 
showing  a  claim  of  ownership,  for  the  reason 
that  it  is  an  act  done  in  pursuance  of  the  re- 
quirements of  law.  Austin  v.  King,  97  N 
C.  339.  2  S.  E.  Bep.  678. 

8.  Upon  the  cross-examination  of  defend- 
ant this  testimony  was  elicited:  "I  have 
seen  the  will  of  Isaac  N*.  James  Faulcon 
denied  the  title  of  plaintiffs.  I  know  that 
something  had  been  given  in  the  will  to 
James.  I  knew  that  the  crop  from  which  I 
received  the  rents  grew  on  this  land  he  con- 
trolled. I  bad  transactions  with  the  tenants. 
I  do  not  know  that  I  ever  saw  him  turn  out 
a  tenant  and  put  another  in.  I  know  that 
he  took  notes  from  them.  We  lived  in  the 
same  neighborhood.  I  never  heard  him 
make  any  bargain  to  rent,  that  I  remember. 
I  have  been  through  the  land  with  him 
once."    The  plaintiffs  asked  that  so  much  of 


this  evidence  as  indicated  the  control  of 
James  Faulcon  over  the  land  be  withdrawn 
from  the  jury.  This  "was  denied,  the  court 
being  of  opinion  that  its  value  as  evidence 
was  for  the  jury,  and  was  not  rendered  in- 
competent because  drawn  out  on  the  cross- 
examination.  Plaintiffs  excepted.  The  ex- 
ception is  not  very  plainly  presented.  The 
objectionable  matter  is  stated  to  be  elicited 
upon  the  cross-examination  of  the  witness 
(the  defendant  himself)  by  interrogatories 
put  by  the  plaintiff^.  The  answer,  tbos 
voluntarily  brought  out  by  the  plaintiffs, 
could  not  be  a  subject  of  exception  from 
them,  and  its  withdrawal  afterwards  from 
the  jury  rested  in  the  sound  discretion  of  the 
court  in  a  matter  not  reviewable  in  this 
court  As  is  said  in  McBae  v  Malloy,  93 
N.  G.  164:  "It  is  not  admissible  for  counsel 
to  be  quiet  and  allow  the  evidence  to  come 
out  and  take  advanMge  of  it,  if  favorable, 
and,  if  not,  to  ask  that  it  be  stricken  oat,  and 
not  considered."  Still  less  can  he  complain 
when  it  comes  out  in  response  to  his  own  in- 
quiries.   State  V.  Efler,  85  N.  G.  585. 

4.  On  the  redirect  examination,  the  de- 
fendant's counsel  put  this  interrogatory  to 
him:  "You  stated  in  reply  to  the  question  by 
plaintiffs  that  you  had  seen  the  will.  Did 
you  make  inquiry  into  the  matter?"  The 
witness  was  allowed,  after  objection,  to  say: 
"  We  could  find  no  evidence  of  title  in  Isaac 
N.  Faulcon."  The  substance  of  the  declara- 
tion was  that  the  witness  did  not  discover 
any  evidence  of  title  in  the  testator,  under 
whom  the  plaintiffs  claim.  We  can  see  no 
prejudicial  effect  in  the  answer,  since,  as  be- 
tween the  plaintiffs  and  James  Faulcon,  the 
title  of  the  former  is  adjudged  in  the  posses- 
sory action,  and  it  is  at  most  but  a  n^pition 
of  a  successful  search,  not  disproof  of  title. 

5.  The  defendant  was  then  allowed  to 
prove  a  sale  of  the  land  as  the  property  of 
Isaac  by  the  marshal  of  the  United  States, 
under  an  execution  against  him,  and  the 
marshal's  deed  therefor  to  Faulcon  Brown, 
and  from  the  latter  a  reconveyance  to  the 
said  Isaac  N.  This  latter  deed  was  admitted 
to  show  the  time  of  its  registration,  and  was 
read  to  the  jury.  This  was  objected  to,  but 
we  are  unable  to  see  any  sufficient  reasons 
for  the  objection,  as  the  entire  proceedings 
relate  to  the  plaintiffs'  ancestor,  and  precede 
his  devise  to  them,  bis  grandchildren.  There 
were  many  instructions,  13  in  number,  asked 
for  by  plaintiffs,  as  follows: 

"(1)  Every  possession  of  real  property  is 
presumed  by  law  to  be  a  title  in  fee-simple, 
and  it  being  proved  by  both  plaintiffs  and  de- 
fendant that  Isaac  K.  Faulcon  was  in  posses- 
sion of  the  land  at  the  timn  of  his  death, 
there  is  no  evidence  before  the  jury  to  show 
that  Isaac  N.  Faulcon  was  not  the  owner  of 
the  land,  and  the  jury  must  find  that  be  was 
(This  was  not  given  by  the  court  because  the 
title  to  the  land  was  not  involved,  and  plain- 
tiffs excepted.) 

"(2)  There  being  no  evidence  impeaching 
I.  N.  Faulcon's  title,  the  land  went  by  his 
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will  to  his  grandchildren,  and  the  jury  must 
so  consider  it  iu  malsing  up  their  verdict. 
(This  was  refused,  because  the  jury  were  told 
the  title  to  the  land  was  not  involved  in  the 
issue.  This  was  not  given,  and  plaintiffs  ex- 
cepted.) 

"(8)  If  John  Young  entered  upon  the  land 
under  the  contract  between  him  and  I.  N. 
Faulcon,  wbiota  was  proved,  and  which  was 
for  8  lease  of  four  years,  and  continued  in 
possession  after  death  of  said  Isaac  N.,  then 
John  Young  was  tenant  of  the  plaintiffs,  and 
they  were  his  landlords,  and  that  tenancy  con- 
tinued as  long  as  the  tenant  (John  Young) 
remained  on  the  land,  and  he  could  not  in 
law  enter  into  a  contract  with  James  A. 
Faulcon  which  would  make  the  possession 
adverse  as  to  his  landlord.  (The  court  is  of 
the  opinion  that  this  instruction  was  given 
in  substance  in  the  charge  to  the  jury,  as 
hereinafter  stated.  The  plaint!  fFs  except, 
because  they  allege  that  it  was  not  given  as 
asked.) 

"(4)  If  the  jury  are  satisfled  that  John 
Young  made  the  contract  with  I.  N.  Faul- 
con, and  continued  on  the  land  after  his 
death,  there  is  no  evidence  to  sliow  that  there 
was  any  possession  adverse  to  the  plaintiffs. 
(The  court  refused  to  give  this  instruction, 
and  plaintiffs  excepted.) 

"(5)  If  John  Young  made  the  contract 
with  I.  N.  Faulcon,  and  entered  into  pos- 
session, and  continued  in  possession  after  his 
death,  then  the  plaintiffs  are  entitled  to  re- 
cover from  the  defendant  all  that  he  received 
from  John  Young  on  account  of  the  rent  of 
the  land.  (The  court  refused  to  give  this  in- 
struction, and  plaintiffs  excepted.) 

"(6)  The  same  instructions  were  asked  as 
to  the  part  of  the  land  rented  and  cultivated 
by  John  Faulcon,  and  were  disposed  of  in  the 
same  way. 

"(7)  If  William  Faulcon  rented  and  en- 
tered upon  the  land  as  the  tenant  of  Isaac  N. 
Faulcon,  and  continued  in  possession  after 
his  death,  tlien  the  relation  of  landlord  and 
tenant  was  constituted  between  Wm.  Faul- 
con and  the  plaintiff,  and  continued  as  long 
as  William  Faulcon  continued  to  occupy  the 
land,  and  no  arrangement  between  him  and 
James  A.  Faulcon  could  change  this  relation. 
(The  court  is  of  the  opinion  that  this  instruc- 
tion was  given  in  substance.  The  plaintiffs 
are  of  the  opinion  that  it  was  not,  and  there- 
fore except.) 

"(8)  If  this  relation  existed  between  Will- 
iam Faulcon  and  plaintiffs,  then  the  plain- 
tiffs are  entitled  to  recover  of  the  defendant 
all  that  he  received  of  William  Faulcon  on 
account  of  such  tenancy.  (Tlie  court  is  of 
the  opinion  that  this  instruction  was  refused 
in  part  and  given  in  part  in  the  charge,  as 
stated  below.  The  plaintiffs  except,  because, 
as  they  allege,  the  instruction  was  not  given 
as  requested.  The  same  instructions  were 
asked  as  to  Mat  Faulcon,  and  were  disposed 
of  in  the  same  way.) 

"(9)  If  William  Faulcon  made  the  con- 
tract with  Walter  Faulcon,  for  himself  and 


his  sisters,  to  lease  the  land  for  five  years, 
and  occupied  it  during  all  that  time,  as  it 
was  testlQed  to  that  be  did,  and  paid  the 
rents  to  the  defendant,  then  William  Faulcon 
became  the  tenant  of  the  plaintiffs,  and  they 
are  entitled  to  recover  of  the  defendant  all 
that  was  received  by  him  from  William 
Faulcon  on  account  of  such  contract  of  rent- 
ing. (This  Instruction  was  refused  in  part, 
and,  the  court  is  of  the  opinion,  given  in  part, 
in  the  instructions  given  below.  Plaintiffs 
excepted.) 

"(10)  If  the  plaintiffs  became  the  owners 
of  the  land  under  the  devise  in  the  will  of  the 
said  Isaac  N.  Faulcon,  and  then  James  A. 
Faulcon  attempted  to  rent  out  the  land,  and 
to  assign  the  rents  to  the  defendant,  John- 
ston,  and  Johnston  then  collected  the  rents 
under  this  assignment,  Johnston,  thedefend- 
ant,  thereby  became  a  constructive  trespass- 
er, and  the  plaintiffs  are  entitled  to  recover 
from  him  damages  for  such  unlawful  entries, 
and  the  amount  received  by  Johnston  Is  the 
measure  of  such  damages;  or  the  jury  may 
regard  the  amount  thus  received  as  the  meas- 
ure of  such  damages,  and  rendera  verdict  for 
the  amount,  with  interest.  (This  instruc- 
tion was  refused  by  the  court,  and  the  plain- 
tiffs excepted.) 

"(11)  That  the  acts  and  conduct  of  Walter 
Faulcon  are  not  in  law  an  estoppel.  (The 
opinion  of  the  court  is  that  this  is  given  in 
part  and  refused  in  part  in  the  charge  of  the 
court,  as  given  hereinafter.  The  plaintiffs 
except,  on  the  ground  that  the  instruction 
was  not  given  as  requested.) 

"(12)  That  the  jury  cannot  consider  the 
deeds  to  Brown  and  from  Brown  to  Faulcon 
as  affecting  the  rights  of  plaintiffs  to  this 
land,  or  in  any  way  affecting  their  right  of 
recovery.  It  was  admitted  only  for  the  pur- 
pose of  the  date  of  its  registration,  and  for  no 
other  purpose,  and  the  court  is  requested  to 
instruct  the  jury  that  they  can  consider  it  for 
no  other  purpose.  (The  court  thinks  that 
this  instruction  was  given  in  substance  in 
the  charge,  as  stated  below.  The  plaintiffs 
except  on  the  ground  that  it  was  not  given. 
These  general  instructions  are  asked,  subject, 
of  course,  to  proper  instructions  as  to  the 
statute  of  limitations.) 

"(13)  Two  of  intestates  of  plaintiffs  being 
infants,  and  one  becoming  covert  during  in- 
fancy, the  statute  of  limitations  cannot  apply 
as  to  these  two,  in  any  view  of  the  case.  If 
it  applies  at  all  to  Walter  B.  Faulcon,  the 
adult,  it  cannot  apply  to  the  three  years  next 
before  the  bringing  of  the  action  of  eject- 
ment. For  these  three  years  he  can  certain- 
ly recover.  (The  counsel  for  defendant  con- 
ceded that  the  statute  of  limitations  was  not 
a  bar  to  any  of  plaintiffs  except  W.  B.  Faul- 
con, and  the  court  so  told  the  jury.  And 
thereupon  the  court  charged  the  juiy  as  fol- 
lows:^ 

"The  title  to  the  land  is  not  at  issue  In 
this  action.  As  between  James  Faulcon 
and  those  claiming  under  him,  the  title  is  ad- 
judged in  the  plaintiffs.    It  is  an  established 
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rale  that  a  tenantcannot  deny  the  title  of  the 
landlord,  and,  the  relation  of  landloid  and 
tenant  being  once  esUiblisbed,  the  tenant  can- 
not change  this  relation  until  he  surrenders 
the  possession  of  the  land  which  he  received 
from  his  landlord  back  to  him,  and  no  con- 
tract with  another  can  change  that  relation 
so  long  as  tenant  remains  in  possession.  If 
the  relation  of  landlord  and  tenant  existed 
between  Isaac  K.  Faulcon,  John  S.  Young, 
John  Faulcon,  William  Faulcon.  and  Mat 
Faulcon  at  the  time  of  the  death  of  Isaac  N. 
Faulcon,  and  if  Isaac  N.  Faulcon  duly  made 
and  published  his  last  will  and  testament, 
and  if  that  will  was  duly  executed,  and  if  the 
will  was  in  the  words  read  in  evidence,  it  con- 
veyed to  the  plaintiffs  Walter  and  his  sisters, 
children  of  Jesse  N.  Faulcon,  the  interest  of 
Isaac  K.  Faulcon,  and  the  t«nant8  of  Isaac 
N.  Faulcon  became  the  tenants  of  the  said 
Walter  Faulcon  and  his  sisters,  and  they 
would  be  entitled  to  receive  the  rents  from 
the  tenants;  and  if  the  defendant  received 
the  rents  from  the  tenants  of  plaintiff,  then 
he  would  be  liable  unless  exonerated  from 
such  liability  by  some  other  principle  or  rule 
of  law.  (Plaintiffs  except  to  the  foregoing 
charge  of  the  court.)  Bat  if  the  land  was  in 
the  adverse  possession  of  James  A.  Faulcon, 
he  being  in  the  adverse  possession  of  the 
land,  claiming  it  as  his  own,  and  he,  being 
in  such  adverse  possession,  caused  the  annu- 
al produce  of  the  land,  produced  by  annual 
planting  and  culture,  to  be  taken  from  the 
iand  to  the  defendant,  and  the  defendant 
took  it  in  payment  of  debts  due  from  James 
A.  Faulcon  for  supplies,  or  otherwise  due, 
then  the  defendant  would  not  be  liable  for 
the  products  of  the  land  delivered  in  kind,  or 
sold  and  the  money  paid  to  him.  (To  this 
part  of  the  charge  plaintiffs  except.)  It  then 
becomes  materSil  for  you  to  determine  the 
nature  of  the  possession  of  James  A.  Faul- 
con. If  he  was  occupying  the  laud,  claiming 
it  as  his  own,  and  denying  the  rights  of  the 
plaintiffs,  the  plaintiffs  caunot  recover  of  the 
defendant,  although  the  land  did  in  fact  be- 
long to  the  plaintiffs.  (To  this  instruction 
the  plainti  ffs  except.  And  the  plain  tiffs  f  ur- 
iber  except  to  the  three  preceding  para- 
graphs of  the  charge,  taken  together.)  If 
James  A.  Faulcon  was  not  in  adverse  pos- 
session, but  took  possession  of  the  land  as 
the  agent  of  the  plaintiffs,  and  he  misapplied 
the  rents,  and  paid  them  to  Johnston,  and 
Johnston,  knowing  that  James  A.  Faulcon 
was  using  the  rente  of  the  plaintiffs'  land  by 
delivering  the  notes  as  collateral  security  for 
supplies,  then  he  would  be  liable  for  the 
amount  received,  if  be  knew  of  the  relation, 
unless  something  more  is  shown.  And  if 
the  plaintiff  Walter  Faulcon  knew  that 
James  A.  Faulcon  was  disposing  of  the 
rents,  claiming  to  act  as  agent  of  plaintiffs, 
and  he  allowed  this  to  go  on  with  his  knowl- 
.edgs,  and  aoquiesoed,  or  by  his  conduct  led 
the  defendant  to  reasonably  believe  he  aoqui- 
esoed, in  such  disposition,  then  be  would  not 
be  entitled  to  recover  for  such  rente  so  dis- 


posed of  to  the  defendant;  but,  as  to  the  other 
plaintiffs,  they,  being  under  di8al>ility,  would 
not  be  estopped.  (Plaintiff  Walter  Faulcon 
excepte  to  this  charge  in  his  own  behalf. 
Other  plaintiffs  also  except  thereto.)  Now, 
in  regard  to  the  statute  of  limitations.  The 
cause  of  action,  if  there  is  any  cause  of  ac- 
tion, accrued  at  the  time  the  rent  was  received 
wrongfully  by  defendant.  A  right  of  ao 
tion  accrued,  if  any  cause  of  action  accrued, 
at  the  annual  receipte  of  the  rente.  The 
plaintiff  Walter  Faulcon  cannot,  under  the 
evidence,  recover  in  his  own  right  anything 
for  bis  part  of  rent  for  any  more  than  three 
years  before  the  beginning  of  this  suit.  The 
statute  of  limitations  does  not  bar  the  other 
plaintiffs.  (To  this  charge  the  plaintiffs,  ex- 
cept Walter  Faulcon  in  his  own  right,  ex- 
cept.)" 

The  court  gave  to  the  Jury,  orally,  careful 
instructions  as  to  the  issues  and  the  evidence 
bearing  upon  them,  and  told  the  jury,  if  the 
first  issue  should  be  found  for  the  defendant, 
the  other  issues  became  immaterial.  No  ex- 
ception was  made  to  any  except  such  as  were 
in  writing.  After  the  verdict,  the  plaintiffs 
moved  for  a  new  trial.  Motion  overruled. 
Judgment  for  defendant,  and  plaintiffs  ap- 
pealed. 

Without  revising  and  comparing  the  direc- 
tions asked  by  appellante  to  l>e  given  to  the 
jury,  and  those  £^Ten  by  the  court,  in  order 
to  ascertain  if  there  are  any  such  omissions 
or  variations  as  might  furnish  some  grounds 
for  complaint,  we  are  content  with  the  single 
remark  that,  if  correct  in  themselves,  the 
charge  seems  to  cover  the  whole  matter  in 
dispute,  and  leave  little  cause  for  theappeaL 
The  solution  of  the  controverted  question  of 
their  right  to  recover  the  rente  received  by 
the  defendant,  under  the  circumstances,  rests 
upon  the  correctness  of  the  concluding  para- 
graphs of  the  charge  preceding  what  is  said 
in  relation  to  the  statute  of  limitations,  to- 
wit,  that  if  James  A.  Faulcon  was  in  the 
occupancy  of  the  laud,  claiming  it  as  his  own, 
and  denying  the  right  of  the  plaintiffs,  al- 
though the  land  was  in  law  their  property, 
they  cannot  recover  the  rents  sued  for  as 
money  received  to  their  use  in  this  action. 
The  question  is  this :  Can  the  owner  of  land, 
in  the  adverse  possession  of  another,  assert 
title  to  the  crops  grown  thereon  during  such 
occupancy,  and,  in  ite  assertion,  by  waiving 
the  tort,  pursue  and  recover  the  speciQo  ar^ 
tides  thus  raised,  or  their  money  value,  in 
the  hands  of  a  stranger  who  may  have  re- 
ceived and  converted  them  to  his  own  use, 
or  the  rent  money  paid  him  by  the  tenante? 
The  cases  cited  in  the  argument  conclusively 
establish  the  proposition  that  the  crops,  the 
product  of  the  labor  of  the  trespassing  posses- 
sor and  of  his  agente,  belong  to  him,  and  are 
not  the  property  of  the  owner  of  the  soil.  In 
Brothers  v.  Hurdle,  10  Ired.  490,  the  defend* 
ant,  lessor  of  the  plaintiff  in  ejectment,  recov- 
ered of  the  present  plaintiff  the  land  upon 
which  were  gathered  the  growing  crops,  the 
product  of  the  year's  cultivation,  and,  being 
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put  into  possession  by  the  sheriff,  took  con- 
trol of  thecrops,  and  applied  them  to  his  own 
use.  The  action  was  in  trover  to  recover 
their  value.  Delivering  the  opinion,  Peab^ 
SON,  J.,  says:  "The  corn,  etc.,  which  was 
attached  to  the  land  at  tlie  time  the  defend- 
ant was  put  in  possession,  passed  with  it,-  and 
belonged  to  him.  But  the  fodder,  etc.,  which 
had  been  severed,  although  on  the  premises, 
did  not  pass  with  the  land,  for  it  had  ceased 
to  be  a  part  thereof,  and  the  defendant  had 
no  right  to  take  it.  His  remedy  was  an  ac- 
tion, not  for  the  specific  articles,  but  for 
damages  by  way  of  mesne  profits.  If  the  de- 
fendant had  a  right  to  take  tlie  spfciQc  ar- 
ticles, be  would  for  the  same  reason  be  en- 
titled to  recover  their  value  in  trover  against 
the  plalntiif ,  or  any  one  to  whom  he  might 
have  sold  them. "  The  same  reasoning  was 
applied  to  turpentine  run  into  boxes  cut  in 
the  body  of  the  tree,  the  product  of  labor,  in 
Branch  v.  Morrison,  5  Jones,  (N.  C.)  16,  and, 
when  the  case  was  again  before  this  court, 
reported  in  6  Jones,  (N.  C.)  16.  A  similar 
ruling, and  in  affirmation  of  that  in  Brothers 
V.  Hurdle,  supra,  was  made  in  the  later  case 
of  Ray  V.  Ganlner,  82  N.  C.  454. 

If,  then,  James  Faulcon  was  in  the  hostile 
occupation  of  the  land  when  the  crops  were 
made  by  the  several  tenants,  the  crops  did 
not  in  law  belong  to  the  plaintifFs,  and  the 
defendant,  in  taking  and  converting  them  to 
his  own  use,  did  not  become  iiable  to  tlie 
plaintiffs  because  they  were  not  the  property 
of  the  plaintiffs.  The  principle  that  the 
owner  of  goods  wrongfully  seized  and  sold 
may  waive  the  tort  and  ratify  the  sale,  and 
recover  the  proceeds  from  the  purchaser,  has 
no  application  to  the  present  case.  The  jury 
having  by  their  verdict  established  these  ad- 
verse relations,  and  there  being  no  error  in 
the  instruction  leading  thereto,  the  judgment 
most  be  and  is  affirmed. 


fl(B  N.  c.  «7) 

MOFFITT  et  OZ.  V.  MAi^tSB. 

iSuipreme  Court  of  North  CaroUna.    March  26, 
1889.) 

UoBTaA<»»— BoxDs— Pabol  Bvn>BNO>— Judo- 

MBXT. 

1.  Where  a  mortgage  recites  the  execution  of  a 
bond  to  which  it  is  oollateral,  and  is  Introduced  in 
evidence  on  foreolosnre  without  the  bond,  and  no 
exception  to  its  admission  is  made,  and  no  special 
instinctions  in  reference  to  the  absence  of  the 
bond  are  asked,  it  will  be  assumed  that  the  bond 
was  signed,  sealed,  and  delivered. 

8.  A  Dond  and  mortgage  for  a  sum  certain  can- 
not be  shown  by  parol  to  have  been  intended  to 
eover  whatever  snonld  be  found  due  on  a  settle- 
nent,  there  being  no  allegation  of  fraud  or  other 
equitable  matter. 

3.  Though  it  is  doubtful  whether  exception  was 
made  to  the  rendition  of  a  Judgment  on  a  bond  and 
mortgage  without  producing  the  bond,  yet,  where 
the  objection  is  insisted  on  on  appeal,  the  judg- 
ment may  be  set  aside,  so  that,  if  it  appears  that 
the  bond  has  not  been  destroyed,  and  is  negotiable, 
and  cannot  be  produced,  proper  indemnity  may 
be  required. 

Appeal  from  superior  court,  Moore  coun- 
ty; McRRUiON,  Judge. 
Action  by  E.  £.  Moffltt  and  another,  ex- 


ecutors, etc.,  of  E.  N.  Moffitt.  against  Ellas 
Maness.    Defendant  appeals. 

/.  W.  Hinsdale,  for  appellant.  W.  J. 
Adams  and  /.  C.  Black,  for  appellees. 

SnRFHEiBD,  J.  This  was  a  civil  action  to 
foreclose  a  mortgage,  tried  before  Mekrimom, 
J.,  and  a  jury  at  the  October  term  of  Moore 
superior  court,  1888.  The  plaintiff  execu- 
tors alleged  that  the  defendant  executed  a 
bond  to  their  testator  in  the  sum  of  $580.50, 
and  a  mortgage  on  certain  lands  to  secure 
the  payment  of  the  same.  They  also  allege 
that  no  part  of  said  indebtedness  has  been 
paid.  The  defendant  denied  all  of  these  alle- 
gations. The  plaintiffs  offered  in  evidence 
the  mortgage,  which  recited  the  execution 
of  the  bond,  and  stated  that  they  did  not  have 
possession  of  "any  notes  against  the  defend- 
ant." The  defendant  then  introduced  Eli 
Howard,  who  testified  that  he  was  subscrib- 
ing witness  to  the  mortgage,  and  that  he  was 
present  with  £.  N.  Moffitt  and  the  defendant, 
Elias  Maness,  when  it  was  executed.  That 
they  did  not  go  into  any  settlement  when  it 
was  executed,  but  that  it  was  agreed  that  it 
should  cover  whatever  should  be  found  to  be 
due  upon  a  settlement.  The  court  held  this 
evidence  incompetent.  The  defendant  ex- 
cepted. Tliia  was  all  the  evidence.  The 
court  charged  the  jury  that  if  they  believed 
the  evidence  they  must  find  that  the  defend- 
ant owed  the  plaintiffs  the  sum  named  in  the 
mortgage,  with  interest,  according  to  the 
mortgage.  The  defendant  excepteiL  Judg- 
ment for  the  plaintiffs.  Appeal  by  defend- 
ant 

Whatever  effect  the  non-production  of  the 
bond  may  have  upon  the  character  of  the 
judgment  which  should  be  rendered,  (and  of 
this  we  will  speak  hereafter,)  there  was  clear- 
ly enough  in  evidence  to  warrant  the  charge 
of  the  court  and  the  verdict  of  the  jury.  No 
exception  was  made  to  the  admission  of  the 
mortage  alone,  and  no  special  instructions 
were  asked  in  reference  to  the  absence  of  the 
bond.  So,  in  passing  upon  the  exception  as 
to  the  exclusion  of  the  parol  testimony  of- 
fered by  the  defendant,  we  must  assume  thnt 
such  a  lx>nd.  was  signed,  sealed,  and  deliv- 
ered by  the  defendant  to  the  testator.  The 
answer  denies  the  execution  of  the  bond  and 
mortgage,  and  sets  up  no  equitable  defense 
whatever.  We  must  therefore  determine  the 
question  in  its  legal  aspects  alone.  There  is, 
we  fear,  too  great  a  tendency  to  relax  the 
well-settled  rules  of  evidence  against  the  ad- 
missibility of  parol  testimony  to  contradict, 
vary,  or  add  to  the  terms  of  a  written  con- 
tract; and  it. is  thought  that  the  courts,  in 
their  anxiety  to  avoid  probable  injustice  in 
particular  cases,  are  gradually  construing 
away  a  principle  which  has  always  been  con- 
sidered one  of  the  greitest  barriers  against 
fraud  and  perjury.  Even  the  supreme  court 
of  Pennsylvania,  which  perhaps  has  gone 
further  than  any  other  in  this  direction, 
sounds  the  alarm,  and  Bell,  J.,  who  deliv- 
ered the  opinion  of  the  court  in  Bearick  v. 
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Bearick,  15  Fa.  St.  66.  says:  "Were  the 
door  opened  still  wider  for  the  admission  of 
all  the  loose  dicta  of  the  pnrties,  running,  it 
might  be,  as  in  this  instance,  through  a  long 
course  of  years,  the  flood  of  evil  would  be- 
come so  great  as  to  sweep  before  it  every 
barrier  of  conQdence  and  sai'ety  which  human 
forethought,  springing  from  experience,  is 
so  sedulous  to  raise  against  the  treachery  of 
memory  and  the  falsehood  of  men .  To  avoid, 
therefore,  what  would  really  be  a  social 
calamity,  it  is  recognized  as  a  settled  maxim 
that  oral  evidence  of  an  agreement,  *  «  * 
entertained  before  its  execution,  shall  not  be 
beard  to  vary  or  materially  aSect  it. 
•  •  •  If  any  dicta,  or  even  decision,  in 
hostility  to  this  axiom  are  to  be  found,  they 
must  be  ascribed  to  the  strong  desire  we  are 
all  apt  to  be  swayed  by,  to  defeat  some 
strongly  suspected  fraud  in  the  particular 
case.  But  these  occasional  abberrations  but 
lead  to  the  more  emphatic  reannunciation  of  a 
principle  found  to  be  essential  to  the  main- 
tenance of  that  certainty  in  human  dealings, 
without  which  commerce  must  degenerate 
into  chicanery,  and  •  trade '  become  another 
name  for  *  tricli.'"  In  speaking  of  the  high- 
er dignity  and  the  inviolability  of  written 
evidence,  Taylor,  J.,  In  Smith  v.  Williams, 
1  Murph.  428,  elegantly  remarks  that  "the 
writers  on  the  law  of  evidence  have  accord- 
ingly, in  arranging  the  degrees  of  proof, 
placed  written  evidence  of  every  kind  higher 
in  the  scale  of  probability  than  unwritten ; 
and,  notwithstanding  the  splendid  eloquence 
of  Cicero  to  the  contrary  In  his  declamation 
for  the  poet  Arcbias,  tlie  sages  of  our  law 
have  said  that  the  fallibility  of  human  mem- 
ory weakens  the  effect  of  that  testimony 
which  the  most  upright  mind,  awfully  im- 
pressed with  the  solemnity  of  an  oath,  may 
be  disposed  to  give.  Time  wears  away  the 
distinct  image  and  clear  impression  of  the 
fact,  and  leaves  in  the  mind  uncertain  opin- 
Ions,  imperfect  notions,  and  vague  surmises. " 
Impressed  with  the  warning  thus  given 
by  these  able  Judges,  we  will  proceed  to  an 
examination  of  the  question  before  us.  Here 
is  a  bond  containing  an  absolute  promise  to 
pay  to  the  obligee  a  certain  sum  of  money; 
and,  without  the  slightest  suggestion  of 
fraud,  mistake,  or  accident  in  the  pleadings 
or  testimony,  it  is  proposed  to  show  that  it 
was  not  an  absolute  promise  to  pay  a  definite 
snm,  but  "that  it  was  agreed  that  it  should 
cover  whatever  should  be  found  to  be  due  up- 
on a  settlement."  It  cannot,  it  seems  to  us, 
be  doubted  that  the  proposed  testimony  ma- 
terially contradicts  and  varies  the  terms  of 
the  writing.  The  most  specious  reasoning  is 
incapable  of  reconciling  them.  The  bond  is 
a  solemn  declaration  that  so  much  is  now 
due.  The  testimony  offered  is  that  the  sum 
mentioned  is  not  due,  but  is  to  be  determined 
npon  a  future  settlement.  This  is  clearly  in 
the  "teeth"  of  the  writing.  In  Mahan  t. 
Sherman,  7  Blackf .  380,  the  language  of  the 
conrt  is:  "They  set  up  a  verl»l  <M>ntract, 
made  at  the  time  the  note  was  executed,  va- 


rying the  terms  of  the  note.  The  note  is  for 
the  payment  of  a  certain  sum  on  a  specified 
day.  A  verbal  contract  contemporaneous 
with  the  note  is  relied  on  to  show  that  the 
note  was  not  to  be  paid  till  a  certain  account 
should  be  adjusted,  and  the  amount  credited 
on  the  note.  That  would  be  making  the 
promise  conditional,  which,  upon  its  fue,  is 
absolute."  In  Erwin  v.  Saunders,  13  Amer. 
Dec.  520,  the  defendant,  the  maker  of  the 
note,  "offered  evidence  to  prove  that  the  note 
was  given  conditionally,  to  be  void  if  it 
should  be  shown  that  Saunders,  then  in  in- 
solvency, had  included  in  his  inventory  the 
amount  due  Erwin,  the  amount  of  the  note." 
The  evidence  was  held  to  be  inadmissible. 
In  Dyar  v.  Walton,  7  S.  E.  Bep.  220,  which 
is  a  case  directly  in  point,  the  supreme  court 
of  Georgia  say:  "The  defense,  when  an- 
alyzed, resolves  itself  Into  an  effort  to  vary  a 
written  contract  by  parol,  and  to  shun  the 
consequences  of  gross  negligence.  If,  at  the 
time  the  notes  and  mortgages  were  given, 
there  was  an  agreement  entered  into  that 
they  should  be  varied  by  the  result  of  subse- 
quent examination,  that  agreement  ought  to 
have  been  emtiodied  in  the  written  contract, 
or  in  some  other  writing,  whereby  to  estab- 
lish it.  The  omission  to  do  either  is  decisive 
of  this  branch  of  the  defense.  There  is  no 
allegation  in  the  plea,  and  no  indication  in 
the  evidence,  that  this  agreement  was  in- 
tended to  Yte  embraced  in  any  writing,  or 
that  it  was  left  out  by  fraud  or  mistake.  Its 
effect,  if  allowed  to  have  any,  would  be  to 
overrule  the  writing  executed  as  the  result  of 
the  settlement,  and  to  reopen  the  settlement 
altogether."  These  authorities,  upon  the 
pleadings  In  this  case,  fully  sustain  his  honor 
in  rejecting  the  testimony.  But  the  defend- 
ant strenuously  insists  that  the  entire  con- 
tract was  not  reduced  to  writing,  and  that 
his  case  is  governed  by  the  principle  laid 
down  in  Manning  t.  Jones,  Busb.  368; 
Daughtry  t.  Boothe,  4  Jones,  (N.  C.)  87; 
Twidy  V.  Saunderson,  9  Ired.  5,  and  a  long 
line  of  decisions  collected  in  Kay  v.  Black- 
well,  94  N.  C.  13,  and  ending  with  Gum- 
ming V.  Barber,  99  N.  G.  337.  5  S.  E.  Rep. 
903.  We  think  that  a  careful  examination 
of  these  cases  will  show  that  even  where  the 
contract  lies  partly  in  parol,  that  part  wtiich 
is  in  writing  is  not  to  be  contradicted.  In 
Manning  v.  Jones,  Nash,  G.  J.,  said  that  the 
testimony  admitted  added  no  new  covenant 
to  the  deed  made  by  Jones,  nor  did  it  contra- 
dict or  explain  anyone  that  was  contained  in 
it.  And  Ashe,  J.,  in  Sherrill  v.  Hagan.  92 
N.  C.  345.  speaking  of  Manning's  Case,  said: 
"It  was  held  that  the  proof  was  admissible; 
the  deed  being  an  execution  of  one  part  of 
the  agreement,  the  other  having  been  left  in 
parol,  so  that  the  proof  offer^  was  not  to 
add  to,  alter,  or  explain  the  deed."  8o  in 
Gumming  v.  Barber,  the  parol  testimony  wai 
admitted  because  the  writing  was  "silent"  up- 
on the  matter  sought  to  be  proved.  And  in 
Ray  V.  Blackwell,  the  present  chief  justice 
said  that  "the  cases  cited  do  not  contravene 


Digitized  by 


Google 


S.C.) 


SGBOGGS  e.  AI^EXANDER. 


401 


this  role,  and  rest  upon  the  idea  that  the 
writing  does  not  contain  the  contract,  bat  is 
in  part  execution  of  it. "  The  case  of  Kerch- 
ner  t.  McBae,  80  N.  C.  220,  goes  nearer  the 
line  than  any  other,  but  does  not  cross  it. 
The  testimony  admitted  was  that  at  the  time 
the  bond  was  executed  it  was  agreed  that 
the  obligees  were  to  credit  it  with  the  pro- 
ceeds of  certain  cottoU'  which  bad  tieen  de- 
posited with  them  for  sale  by  the  testator  of 
the  obligors.  Even  here  the  terms  of  the 
bond  as  to  the  amount  due  were  not  im- 
pugned, as  in  our  case,  but  an  agreement  was 
shown  that  the  proceeds  of  certain  cotton 
were  to  be  applied  as  a  credit,  and  the  decis- 
ion was  put  upon  three  grounds:  First,  be- 
cause the  contract  was  partly  in  parol;  aee- 
ond,  because  no  exception  was  made  to  the 
submission  of  an  issue  upon  the  matter 
sought  to  be  proved;  and,  third,  because  the 
agreement,  if  established,  constituted  a 
"counter-claim  or  set-off."  Conceding  tl)at 
the  first  ground  was  a  correct  one,  the  case 
is  easily  distinguished  from  ours.  There  it 
was  not  sought  to  he  proven  that  the  sum 
stated  in  the  bond  was  not  the  amount  due, 
and  the  testimony  offered  related  only  to  the 
manner  of  payment.  Here  the  testimony,  as 
we  have  said,  is  for  the  purpose  of  directly 
proving  that  what  is  asserted  to  I>e  due  by 
the  bond  is  false,  and  that  the  true  amount  is 
to  be  ascertained  by  a  future  settlement. 
Our  decisions,  in  applying  the  rule  men- 
tioned, all  clearly  establish  that  the  terms  of 
that  part  which  is  in  writing;  cannot  be  va- 
ried by  pEirol.  What  the  defendant  seeks  to 
prove  is  not  something  consistent  with  the 
terms  of  the  bond,  as  in  the  cases  cited,  but 
is  in  conflict  with  the  very  matter  wliich  the 
bond  itself  determined.  To  say  that  in  the 
absence  of  fraud  such  a  contradiction  is  to  be 
permitted  of  a  solemn  instrument  duly  sealed 
and  delivered  is  to  strike  a  fatal  blow  at  the 
sancity  given  to  such  writing^. 

It  will  be  observed  that  there  was  no  con- 
dition precedent  upon  which  the  bond  was  to 
take  effect.  Even  where  it  is  held  that 
bonds  may  be  shown  by  parol  to  be  payable 
only  on  contingencies,  "it  is  not  allowable 
when  the  terms  of  the  bond  are  thereby  im- 
pugned." 2  Whart.  Ev.  §  1067.  Howell  v. 
Hooks,  2  Dev.  Eq.  258,  in  addition  to  the 
cases  first  cited,  removes  our  case  from  all 
doubt.  It  was  charged  that  a  son  procured 
an  absolute  Iwnd  from  his  father,  and  that, 
in  writing  it,  be  fraudulently  left  out  a  con- 
dition that  it  was  to  indemnify  him  against 
loss  by  reason  of  his  having  become  bail  for 
his  brother.  There  was  no  proof  of  fraud, 
nor  that  the  l)ond  was  written  other  than  as 
the  parties  intended,  but  there  was  evidence 
of  the  declarations  of  the  son  "that  his  father 
gave  him  the  bond  as  an  indemnity,  and  that 
it  was  to  be  paid,  if  he  suffered;  otherwise 
destroyed. "  In  our  case  it  is  contended  that 
the  bond  was  a  security  for  a  debt,  and  there 
can  be  no  distinction  in  principle  between 
them.  RuFriN,  J.,  in  delivering  the  opin- 
ion, says:  "The  evidence  is  as  to  the  manner 
v.9s.E.no.5— 26 


in  which  the  son  sliould  use  the  bond  upon 
certain  contingencies  and  that  drawn  from 
his  verbal  declarations.  To  act  upon  it 
would  he  to  insert  a  condition  inconsistent 
with  the  legal  operation,  and  contradict  the 
express  terms  of  the  instrument;  which 
would  break  down  all  distinction  as  to  de- 
grees of  evidence,  and  destroy  the  confidence 
that  ought  justly  to  be  reposed  in  solemn 
contracts.  *  *  *  I  believe  no  case  can 
he  found  in  which  a  court  of  equity,  more 
than  a  court  of  law,  has  received  parol  evi- 
dence of  the  agreement  directly  in  the  teeth 
of  the  contract  as  reduced  to  writing. "  As 
no  fraud  was  proved  in  the  case  cited,  or  in 
the  one  before  us,  it  is  unnecessary  to  con- 
sider the  effect  of  such  a  transaction,  where 
fraud  or  other  equitable  matter  is  pleaded. 
We  have  therefore  discussed  this  question, 
as  proposed,  in  its  legal  phases  alone. 

The  principles  upon  which  parol  testimony 
is  excluded  in  the  case  of  written  contracts 
are  plain;  but  their  application  to  the  infinite 
variety  of  transactions  daily  arising  is  ex- 
ceedingly difficult,  and  the  books  are  full  of 
contlicting  decisions  upon  the  subject.  We 
think  we  have  gone  far  enough  in  this  state 
in  their  lilwral  application,  and  that  the  wise 
rules  which  are  intended  for  the  protection 
of  the  provident  should  not  I>e  refined  away 
for  the  relief  of  the  negligent.  For  the  rea- 
sons given  we  think  that  there  was  no  error 
in  the  ruling  of  ttie  judge  who  presided  at 
the  trial,  and  that  the  verdict  should  not  be 
disturl}ed.  It  is  doubtful  from  the  record 
whether  any  exception  was  made  to  the  ren- 
dition of  the  judgment  without  accounting 
for  the  absence  of  the  bond.  It  is,  however, 
insisted  upon  here,  and,  to  avoid  any  possi- 
ble injustice,  it  is  ordered  that  the  judgment 
he  set  aside,  so  that,  if  it  appears  that  the 
bond  has  not  been  destroyed,  and  was  nego- 
tiable, and  cannot  l>e  produced,  a  proper  in- 
demnity may  he  required  by  the  court.  2 
Daniel,  Keg.  Inst.  §  1481.  Affirmed  and 
modified. 


cm  N.  C.  162) 

SoRooos  V.  Alexander. 

(Suprem*  Court  of  North  Carolina.    April  L 
1889.) 

Appkai/— Rbvibw. 
An  administrator  sued  a  legatee  under  hia  deced- 
ent's will  for  a  debt  dne  the  estate,  and  judgment 
was  rendered  for  plaintiff,  with  a  stay  oi  exe- 
cution until  the  clerk  should  make  a  final  report 
showing  thedistrlbative  shat«  of  defendant,  which 
siun,  if  any,  stiould  be  credited  on  the  judgment. 
Upon  a  motion  to  modify  the  judgment,  by  vaoat- 
ing  the  stay,  exhibits  were  filed  showing  that  there 
had  been  such  a  report,  which  was  oonflrmed, 
from  which  the  court  found  as  a  fact  that  there 
was  nothing  due  the  legatee,  and  no  exception  was 
taken  to  the  finding.  Held,  that  in  the  absence  of 
such  an  exception  the  judgment  directing  execu- 
tion to  issue  should  not  be  reversed,  though  sm  ap- 
peal was  pending  from  the  judgment  oonflnoing 
the  report. 

Action  by  Scroggs,  administrator,  etc.,  of 
A.  R.  Simonton,  deceased,  to  modify  a  judg- 
ment rendered  in  his  favor  against  Mary  M. 
Alexander  by  setting  aside  a  stay  of  execution 
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therein  directed.     Judgment  for  plaintiff, 
and  defendant  appeals. 

Batohelor  &  Devereux,  for  appellant.  W. 
M.  Kohhina,  for  appellee. 

Davis,  J.  This  is  an  appeal  from  a  Judg- 
ment of  MoBab,  J.,  rendered  at  May  term, 
1886.  of  the  superior  court  of  Iredell  county, 
modifying  judgments  theretofore  rendered, 
and  authorizing  execution  to  issue.  The  com- 
plaint alleged  Uiat  on  the  31st  day  of  March, 
1873,  the  defendants  executed  a  note  under 
seal  for  the  sum  of  $1,297,  payable  to  the 
plaintifiF,  as  administrator  with  the  will  an- 
nexed of  A.  B.  Simonton,  deceased,  and  that 
the  same  had  not  been  paid,  and  judgment 
was  demanded  therefor.  The  answer,  so  far 
as  material  to  the  question  before  us,  stated 
that  the  defendant,  Mary  M.  Alexander,  was 
one  of  the  distributees  of  A.  R.  Simonton; 
that  all  his  debts  had  been  paid;  and  that  her 
share  in  his  estate  would  amount  to  more 
than  the  sum  due  on  the  note  declared  on; 
and  asked  judgment  that  the  note  be  paid 
over  to  her  in  satisfaction  of  her  distributive 
share  in  the  estate  of  the  deceased,  and  that 
the  plaintiff  be  enjoined  from  collecting  it. 
There  was  a  replication,  admitting  "that  the 
defendant,  M.  M.  Alexander,  is  one  of  the 
legatees  under  the  will  of  A.  B.  Simonton," 
but  denying  that  all  the  debts  of  the  deceased 
had  been  paid,  or  that  the  defendant's  inter- 
est in  the  estate  would  amount  to  as  much  as 
is  due  on  the  note  or  to  any  considerable  por- 
tion ther^f.  At  January  special  term,  1884, 
judgment  was  rendered  in  favor  of  the  plain- 
tiff for  92,186.80,  with  the  further  judg- 
ment "that  no  execution  issue  upon  this 
Judgment  until  the  cleric  of  this  court  shall 
ascertain  and  declare  the  amount  of  the  dis- 
tributive share  of  said  Mary  M.  Alexander  in 
the  estate  of  A.  B.  Simonton,  deceased,  on  final 
account  of  the  same,  and  the  judgment  shall 
be  subject  to  a  credit,  beforeexecution  issues, 
with  the  amount  (if  any)  of  said  distributive 
share."  At  spring  term,  1884,  upon  the  sug- 
gestion of  the  defendants  and  admission  of 
the  plaintiff  that  a  credit  had  been  omitted, 
the  judgment  was  corrected  by  sulntituting 
the  sum  of  $1,547.65  for  the  sum  of  $2. 186.80. 
and  confirmed  in  all  other  respects.  At  May 
term,  1886,  the  judgment  appealed  from  was 
rendered,  so  modifying  the  previous  judg- 
ment as  to  authorize  execution  to  issue. 

The  case  states,  among  other  things: 
"That  it  appears  to  the  court  by  the  report 
of  J.  B.  Connelly,  clerk  of  this  court,  and 
referee  in  the  case  of  J.  H.  Scroggs,  Admin- 
istrator, etc.,  of  A.  B.  Simonton,  v.  Mary  M. 
Alexander  and  others,  *  *  *  thatM.  M. 
Alexander  has  been  paid  in  excess  of  her 
share  of  A.  B.  Simonton's  estate  the  sum  of 
^11.58."  It  further  appears  that  the  report 
of  the  referee  referred  to  was  made  in  pro- 
ceedings instituted  for  a  final  account  and 
settlement  of  the  estate  at  A.  B.  Simonton, 
and  that  it  was  confirmed  at  the  same  time 
at  which  the  judgment  in  this  case  was  ren- 
dered, and  that  an  appeal  was  taken  to  this 


court  from  the  Judgment  confirming  it.  The 
account  of  tlie  administrator,  stated  by  the 
clerk,  is  filed  as  an  "exhibit"  in  tills  action, 
and  from  that  account  it  appejirs  tliat  there 
is  nothing  from  the  "distributive  sliare"  of 
M.  M.  Alexander  to  be  credited  on  the  judg- 
ment in  favor  of  the  plaintiff  against  her, 
and  that  appearing  to  the  court,  it  properly 
authorized  execution  to  issue.  But  it  is  in- 
sisted by  counsel 'for  the  defendant  that  there 
was  an  appeal  from  the  judgment  confirming 
the  report  of  the  referee  in  the  case  of 
Scroggs  V.  Mary  M.  Alexander  and  others, 
and  that  his  honor  erred  in  authorizing  exe- 
cution to  issue  in  this  case,  before  tlie  appeal 
in  that  was  determined.  It  is  sufllcienl  to 
say  that  "the  amount  of  the  distributive 
sliare  of  said  Mary  M.  Alexander  in  the  es- 
tate of  said  A.  B.  Simonton  deceased"  was  as- 
certained and  declared  in  this  action  upon  the 
report  of  the  clerk,  and  there  was  no  exception 
t^en  thereto.  The  fact  that  the  report  of  the 
referee  in  the  case  of  Scroggs,  Administrator, 
V.  Mary  M.  Alexander  and  others,  though 
the  same  as  that  upon  which  the  action  of 
the  court  in  this  case  was  based,  was  appealed 
from,  (upon  what  grounds  this  case  does  not 
disclose,)  cannot  be  considered  by  us  in  tliis 
appeal,  though  it  may  not  be  improper  to  say 
that  the  Judgment  of  the  court  below  was  af- 
firmed in  that,  as  It  must  be  in  this,  case. 
See  the  case  of  Scroggs  v.  Stevenson,  100  N. 
C.  854,  6  S.  E.  Bep.  111.    No  error. 


aOS  N.  C.  127) 

Cook  o.  Pattebsom. 

(au/prtme  Court  qf  NorfK  Carolina.    April  1, 
1889.) 

UsfBT— Equitablb  Rbusv. 

1.  Plaintiff  sought  to  enjohi  the  enforcement  of 
a  morbrage  given  by  him  on  the  ground  that  the 
debt  to  secure  which  the  mortgage  was  given  in- 
cluded usary,  at  the  same  time  tendering  the 
amount  aotuaily  due  the  defendant  with  legal  in- 
terest. Held,  that  as  a  conditioo  upon  which 
the  relief  asked  by  plaintiff  would  be  granted, 
judgment  should  be  given  for  the  defendant  In  ao- 
ooroanoe  with  the  tender  of  the  plaintiff. 

a.  In  BMoti  case  where  judginentwas  given  for 
the  defendant  for  the  amount  actually  due,  less 
interest,  he  was  entitled  to  costs,  under  Code  N. 
C.  i  528,  providing  that  to  either  party  for  whom 
judgment  shall  be  given  there  shall  be  allowed  as 
costs  his  actual  disbursements. 

Appeal  from  superior  court,  Iredell  oonn< 
ty;  Brown,  Judge. 
Armftald  A  Turner,  for  appellant. 

Av£BY,  J.  The  plaintiff  alleged  in  his 
complaint  that,  being  embarrassed  with  debt, 
be  applied  to  defendant  for  the  loan  of  $350 
with  which  to  pay  off  his  indebtedness;  that 
defendant  agreed  at  first  to  loan  that  amount, 
if  he  could  secure  payment  by  a  mortgage  on 
a  certain  tract  of  land,  charging  8  per  cent, 
and  a  small  bonus  to  cover  expenses,  but, 
when  the  plaintiff  applied  for  the  money  in 
order  to  fulfill  his  promises  to  his  creditors, 
the  defendant  required  him  to  execute  a  note 
for  $390,  with  interest  at 8  per  cent,  per  an- 
num, when  in  fact  be  loaned  plaintiff  only 
$350.    Plaintiff  further  alleges  that  del  end- 
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ant  stated  that  be  reqaired  a  bonus  of  $40 
for  the  loan,  and  that  he  did  execute  a 
mortgage  on  the  land  first  mentioned  by  de- 
fendant to  secure  the  payment  of  said  note 
for«390,  dated  February  11,  1884,  and  that 
tlie  defendant  had  advertised  the  said  land, 
and  was  threatening  to  sell  by  virtue  of  said 
mortgage,  and  that  since  the  execution  of  the 
note  the  plaintiff  bad  made  several  payments 
on  the  note.  The  plaintiff  prayed  for  an  in- 
juDction.  The  defendant  averred  that  he 
loaned  plaintiff,  and  actually  furnished  him, 
•S80  in  money;  that  he  charged  plaintiff  SIO 
for  cost  of  getting  an  abstract  of  title  to  his 
land;  and  therefore  took  the  note  for  $390, 
with  Interest  at  8  per  cent,  per  annum. 

At  the  trial  the  following  issues  were  sub- 
mitted to  the  Jury,  viz.:  "(1)  Was  the  sum 
of  $40,  or  any  other  sum,  included  in  the 
note  as  excessive  interest  overeight  per  cent.  ? 
If  so,  what  sum?  Anstoer,  Yes;  thirty  dol- 
lars. (2)  What  payments  have  been  made 
by  the  plaiatifl  thereon?  A.  February  6, 
1886,  $51.50;  November  11,  1886,  $25.75. 
Total,  $77.25."  The  findings  of  the  jury 
were  as  above  indicated.  Upon  these  find- 
ings of  the  jury  and  the  pleadings  the  de- 
fendant moved  the  court  for  judgment  for 
the  amount  of  his  debt,  and  legal  interest 
and  costs  of  action.  The  oonrt  declined  such 
judgment,  and,  npon  motion  of  plaintiff's 
oonnsel,  oodered  judgment  for  defendant  for 
the  sum  of  $360,  less  credits,  $77.25,  and  de- 
clined to  allow  defendant  any  part  of  tlw  legal 
interest  due  upon  said  debt,  or  any  costs  up 
to  and  including  this  twm  of  the  court.  De- 
fendant appeal^. 

The  defendant,  after  redocing  the  amount 
apparently  due  by  payments,  and  making  al- 
lowance for  usurious  charges,  was  entitled 
to  recover  a  judgment.  There  was  no  al- 
legation that  the  whole  debt  had  been  paid. 
or,  in  any  view  of  the  case,  forfeited,  and 
Judgment  was  actually  rendered  for  $360, 
less  the  payments  ascertained  by  the  jury  to 
ha\  e  been  made,  or  for  $282.75.  Section  528 
of  the  Ckxte  provides  that  "  to  either  party  for 
whom  judgment  shall  be  given  there  shall  be 
allowed  as  costs  his  actual  disbursements," 
etc.  It  is  clear  that  the  defendant  was  en- 
titled to  recover  costs.  In  Costin  v.  Baxter, 
7  Ired.  Ill,  the  facts  were  that  the  plain- 
tiff declared  in  three  counts,  and  entered  a 
nolle  prosequi  in  two,  but  recovered  on  the 
remaining  count.  This  court  held  that  tlie 
defendant  was  not  entitled  to  recover  for 
charges  of  witnesses  summoned  to  meet  the 
counts  abandoned  by  plaintiff  upon  a  proper 
construction  of  the  act  of  1777,  (Hev.  St.  c. 
81,  §  79.)  In  Wooley  v.  liobinson,  7  Jones, 
(K.  C.)  SO,  it  was  held  that  the  party  who 
prevailed  and  obtained  judgment  must  re- 
cover costs,  under  Uev.  Code,  c.  81,  §  75,  un- 
less otherwise  directed  by  some  particular 
statute.  The  older  statutes  construed  by  the 
court  in  those  two  cases  do  not  differ  materi- 
ally, so  &r  as  the  question  before  us  is  in- 
volved, from  section  526.  In  the  absence  ot 
any  special  inrovlslon  of  law  taking  this  case 


out  of  the  general  rule,  it  (the  general  rule) 
should  have  been  followed  in  rendering  judg- 
ment. This  is  not  an  action  brought  to  re- 
cover usurious  interest  under  section  383tiof 
the  Code.  '  The  action  was  in  fact  brought 
more  than  two  years  after  the  first  payment 
made  on  the  note,  but  the  plaintiff  declares 
in  his  complaint  that  he  is  willing  to  pay  the 
amount  due,  with  legal  interest  at  8  per  cent. 
The  defendant  moved  the  court  for  judg- 
ment for  the  amount  of  the  debt,  after  mak- 
ing the  deduction,  with  legal  interest,  and 
we  think  that  in  refusing  this  motion  bis 
honor  erred  also.  If  the  defendant  had  in- 
voked the  aid  of  the  court  by  asking  for  a 
judgment  for  his  debt,  the  rule  adopted  by 
the  court  below  would  have  been  applied. 
Bat  when  the  plaintiff  asks  the  court  to  in- 
terfere, and  grant  an  injunction  till  the  true 
amount  due  can  be  ascertained,  he  is  deemed 
subject  to  the  rule  that  one  who  seeks  equi- 
table relief  must  do  eqnity.  The  court  will 
therefore  compel  him,  as  a  condition  upon 
which  the  aid  of  the  court  is  extended  to 
hira,  to  pay  the  amount  that  is  justly  due 
in  good  faith.  Manning  v.  ElUott,  92  N.  0. 
48;  Purnell  v.  Vaughan,  82 N.  C.  134; Simon- 
ton  V.  Lanier,  71  N.  0.  498.  In  the  first  two 
of  the  cases  cited,  it  was  held  that  the  condi- 
tion upon  which  relief  is  granted  in  cases  of 
this  kind  is  the  payment  of  what  is  really 
due^  The  plaintiff  contracted  to  pay  in- 
terest at  8  per  cent.,  and  it  was  lawful  to 
agree  to  that  rate  on  the  amount  found  to  be 
really  due,  ($360.)  Moreover,  in  his  com- 
plaint he  tenders  a  Judgment  for  the  amount 
JDStly  due  and  legal  interest  at  8  per  cent. 
That  rate  was  allowed  in  Simonton  v.  Lanier 
by  this  court,  when  in  fact  the  defendant  bad 
agreed  in  the  note  to  pay  interest  at  the  rate 
of  1^  per  cent  per  month.  It  is  just  and 
equitable  that  he  should  perform  so  much  of 
the  agreement  on  his  part  as  was  not  in  con- 
travention of  law.  The  judgment  must  bf 
modified  in  conformity  with  this  opinion. 


a02  N.  C.  485) 
RUSSELI.  V.  EOONtn. 

(Supreme  Court  of  North  CaroUna.    April  8, 
1889.) 

APPBAIi— PlUOnOB— HlSTAXS. 

In  an  action  against  K.  and  D.,  K.  filed  bis  own  an- 
swer, and  an  attorney  put  in  an  answer  for  D.  A 
noU  pros,  was  entered  as  to  D.,  and  a  verdict  ren- 
dered against  K.,  who  appealed,  and  served  hii 
case  on  plaintiff.  The  latter  then  filed  a  oonnter- 
case,  and  served  the  attorney  with  a  copy,  who  i»- 
tomed  it  with  the  indorsement  that  he  did  not 
represent  EC  FlaintliFs  affidavit  on  certiorari 
stated  that  the  attorney  acted  for  both  defendants. 
The  attorney's  affidavit  stated  that  dnring  his  ar 
goment  to  the  jury  plaintiff  announced  bis  noi. 
pros,  as  to  D.,  and  that  he  remarked  that,  though 
not  attorney  lor  E.,  be  would  out  of  courtMy  to  K. 
continae  Taia  argument  as  applicable  to  E-'s  de- 
fense. Held  that,  as  the  action  of  plaintiff  was 
the  result  of  mistake,  the  cause  would  be  remand- 
ed, with  leave  to  proceed  in  the  proTier  manner. 

Ceritorati  to  superior  court,  New  Hanover 
county;  Connor,  Judge. 

Batchelor  &  Devereux  and  S.  W.  Isler,  for 
appellant.    T.  W.  Strange,  for  respondent. 
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Smith.  G.  J.  This  action ,  brought  against 
Frank  D.  Koonce  and  Anthony  Davis,  wtm 
tried  at  spring  term,  1887.  of  the  superior 
court  of  New  Hanover,  and.  a  nol.  pros,  be- 
ing  entered  as  to  the  Utter,  a  verdict  was 
rendered  upon  the  issues  in  favor  of  the  plain- 
tiff, and  be  recovered  judgment.  Thereupon 
the  defendant,  Koonce,  appealed,  and  pre- 
pared and  filed  his  case  on  appeal .  The  plain- 
Ufl,  in  the  way  of  exceptions,  filed  with  the 
clerk  a  counter-case,  a  copy  of  which  was  sent 
to  H.  B.  Kornegay,  supposed  to  be  counsel  for 
the  appellant,  who,  as  appears  from  his  affida- 
vit iU»l  in  the  cause,  denies  that  he  represent- 
ed the  appellant  at  the  trial,  and  returned  the 
paper  to  the  plaintiff's  counsel  by  the  next 
mail,  with  an  indorsement  to  that  effect. 
Tbe  record,  with  copies  of  these  papers,  was 
subsequently  transmitted  to  this  court  in 
obedience  to  a  writ  of  aertiorari  so  com- 
manding, and  came  up  for  bearing  at  the 
present  term.  Tbe  transcri pt  shows  tliat  the 
said  Koonce  filed  bis  own  answer,  while  that 
of  the  other  defendant  was  put  in  by  Korne- 
gay as  his  counsel.  It  is  stated  in  tbe  affi- 
davit of  plaintiff's  counsel,  read  before  us, 
that  Kornegay  acted  as  counsel  for  both  de- 
fendants, and  it  so  appears  of  record,  while 
in  the  explanatory  affidavit  of  the  latter  he 
states  that  during  his  argument  before  the 
Jury  the  plaintiff's  counsel  announced  their 
purpose  to  enter  a  nol.  proa,  as  to  Davis, 
whereupon  he  remarked  that,  although  nut 
tbe  attorney  of  defendiuit  Koonce,  as  his  line 
ot  defense  was  prepared  for  Davis,  out  of 
courtesy  he  would  pursue  the  argument  in 
its  application  to  Koonce.  The  transcript 
only  discloses  the  fact  that  the  one  answer 
bears  tbe  signature  of  "H.  B.  Kornegay,  at- 
torney for  defendant  Davis;"  the  other  that 
jOt  "F.  D.  Koonce,  for  himself."  It  is  ob- 
vious that  the  course  of  action  pursued  in 
preparing  the  case  for  this  court  is  the  result 
of  misapprehension,  and  the  counsel  for  ap- 
pellee had  reason  to  infer  from  the  continu- 
ance of  the  defense  against  the  claim,  after 
their  purpose  to  enter  a  no2. pros,  as  to  Davis 
was  made  known,  that  the  same  counsel  rep- 
resented both  defendants.  It  is,  under  these 
circumstances,  proper  that  time  now  be  al- 
lowed the  parties  to  prepare  the  case  on  ap- 
peal, to  prevent  a  failure  of  justice,  and  to 
this  end  we  remand  the  cause  to  the  court 
below,  with  leave  to  them  to  proceed  to  make 
the  case  up,  as  from  the  rendition  of  judg- 
ment, in  the  mode  prescribed  by  law,  and, 
in  case  of  disagreement,  to  be  settled  hy  tbe 
judge  who  tried  the  cause. 


April  9, 


(103  N.  C.  849) 

Statb  v.  Braooo. 

(SuprsRM  Court  of  tforOt  CairoUna. 
1889.) 

OoNiTrrnnoiiAi.  LiiW— Liobmsb. 

AoU  K.  C.  1887,  a  18B,  S  25,  imposing  a  llceiue 

tax  In  certain  cases  for  seUlng  goods,  wares,  and 

merchandise,  is,  In  so  far  as  it  applies  to  non-resi- 

imat  drummers  and  all  non-residents  lelUng  goods 

wholesale  or  by  sample,  inconsistent  witn  the 

'nitsd  States  oonstitution. 


Appeal  from  superior  court,  Watauga 
county;  McBae,  .Tudge. 

/.  C.  L.  Qvdger,  for  defendant.  The  AU 
tomey  Qeneral,  for  the  State. 

Merbihon,  J.  The  defendant  is  charged 
in  tbe  indictment  with  having,  as  a  "dram- 
mer"  from  another  state,  sold  and  attempted 
to  sell  to  the  merchants  named  therein  in  tbe 
county  specified  in  this  state,  at  tbe  instance 
and  for  the  benefit  of  merchants  named  in 
anotlier  state,  goods,  wares,  and  merchandise 
by  wholesale  and  by  samples,  as  specified, 
without  having  obtained  a  license  so  to  do 
from  tbe  treasurer  of  this  state,  in  violation 
uf  the  statute.  Acts  1887,  c.  135,  §  25.  He 
pleaded  not  guilty,  and  on  the  trial  the  Jury 
rendered  a  special  verdict,  in  substance  and 
to  the  effect  that  he  bad  sold  goods,  wares, 
and  merchandise  as  so  charged.  The  court, 
being  of  the  opinion  upon  the  facts  found 
that  the  defendant  was  guilty,  directed  a  ver- 
dict to  be  entered  accordingly,  whicb  was 
done,  and  thereupon  judgment  was  entered 
against  the  defendant,  and  he  appealed. 

The  -cases  cited  in  the  brief  of  the  learned 
counsel  for  the  defendant  abundantly  show 
that  the  statute,  (Acts  1887,  c.  135,  §  25.)  in 
so  far  as  it  applies  to  non-resident  "drum- 
mers,"  and  all  persons  non-resident,  selling 
goods,  wares,  and  merchandise  by  wholesale 
or  by  sample  in  this  state  to  persons  resident 
in  this  state,  is  not  in  harmony,  but  incon- 
sistent with,  and  in  contravention  of,  pro- 
visions of  the  constitution  of  the  United 
States,  and  therefore  inoperative  and  void. 
It  is  sufficient  to  cite  some  of  the  cases  do- 
cided  by  the  supreme  court  of  the  United 
States  in  point.  Bobbins  v.  Taxing  Dist, 
120  U.  S.  489,  7  Sup.  Ct.  Bep.  592;  Corson 
V.  Maryland,  120  U.  S.  502,  7  Sup.  Ct  Bep. 
655;  Asher  v.  Texas,  128  U.  S.  129,  9  Sup. 
Ct.  Bep.  1.  There  is  therefore  error.  The 
judgment  and  verdict  of  guilty  must  be  set 
aside,  and  a  verdict  of  not  guilty  entered  up- 
on the  special  verdict,  and  judgment  given 
in  ftivor  of  the  defendant.  To  that  end  let 
this  opinion  be  certified  to  the  superior  court 
according  to  law .    It  is  so  ordered. 


S^s 


(US  N.  C.  JtD 

Statb  «.  Jacobs. 

(Supreme  Court  of  North  CaroUna.     April  1, 
1888.) 

DiBTUBBXKCa  OV  FOBUO  WOBSEZT. 

Where,  on  an  indictment  tor  disturbing  pnUie 
worship,  the  gist  ot  the  offense  charged  la  the  dis- 
torbsnoe  ot  a  religioas  congregation,  in  letniing 
to  let  them  enter  the  ohnroh  and  engage  in  re- 
ligious servlooB,  as  was  their  custom,  evidence  is 
admissible  that  defendant  acted  under  a  bona  fid* 
belief  that  he  had  the  title  to  sad  the  right  to  the 
possession  of  tite  premises. 

Appeal    from    snperior  court,   Bobeaaa 
county;  Phiufs,  Judge. 
Tht  Attortug  Gorural,  for  the  State. 

Smith,  0.  J.  The  indictment  against  the 
defendant,  found  at  Januaiy  term  of  Bobeaon 
auperior  court,  charges  that  tbe  defendant. 
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"being  a  person  regardless  of  the  solemnities 
of  the  public  worship  of  God,"  did  in  said 
county  "willfully  interrupt  and  disturb  a 
certain  assembly  of  people,  there  met  for  the 
public  worship  of  God,  at  a  certain  church 
known  as  •  New  Hope  Church '  in  the  county 
aforesaid,  by  then  and  there  forbidding  the 
said  congregation  to  enter  the  house  of  wor- 
ship, or  holding  meeting  therein,  by  then  and 
there  preventing  the  said  congregation  from 
entering  into  said  house  of  worship,  to  the 
great  injury,"  etc.  Upon  his  arraignment 
ttie  defendant  entered  a  motion  to  quash  the 
Indictment  for  that  the  facts  set  out  do  not 
constitute  an  indictable  offense,  the  deter- 
mination of  wldcb  the  judge  reserved  until 
the  evidence  was  heard,  and  afterwards  de- 
nied. The  defendant  then  put  in  his  plea  of 
not  guilty,  upon  the  trial  of  which  he  was 
convicted  by  the  jury,  and  from  the  judgment 
thereon  appeals. 

The  principal  witness  examined  for  the 
state.  Calvin  Lowry,  testified  substantially 
as  follows :  On  the  Qrst  Sabbath  of  the  past 
year,  a  stated  time  for  holding  religious  serv- 
ices in  the  church  known  as  "New  Hope 
Church,"  he,  with  a  wagon  in  which  were 
his  family  of  10  or  12  persons,  came  to  the 
house  for  religious  worship,  and  found  it  sur- 
rounded with  a  rail  fence  three  or  four  rails 
high,  and  found  the  defendant  there,  who 
bad  constructed  a  small  room  of  about  four 
feet  square  in  one  of  the  comers  of  the  house. 
That,  on  halting,  defendant  ordered  the 
driver  of  the  wagon  to  keep  on,  but  by  wit- 
ness' direction  he  halted,  and  witness  got 
out  and  started  to  the  house,  when  he  was 
met  by  the  defendant,  and  forbidden  by  him 
to  enter,  and  was  prevented  from  entering, 
and  prevented  tcom  having  the  intended  re- 
ligious services.  That  there  were  present  at 
this  time  from  50  to  100  persons,  who  had 
come  to  attend,  and  were  compelled  to  bold 
a  meeting  a  short  distance  off  in  the  open  air, 
at  which,  after  singing  and  praying,  and  giv- 
ing out  future  appointments,  the  meeting 
was  closed,  and  those  in  attendance  dispersed. 
That  the  place  had  been  used  for  public 
worship  for  75  or  100  years;  two  houses  for 
the  purpose  had  rotted  down,  one  had  been 
burned,  and  the  present  one  put  up  in  its  place. 
That  there  were  others  with  defendant,  who 
was  in  the  small  comer  room,  which  he  said 
was  his  residence,  and  was  at  the  open  and 
unclosed  part  of  the  house.  That  defendant 
had  posted  notices  forbidding  any  one  to  enter 
the  church,  as  had  been  done  by  the  other 
opposing  claimants,  forbidding  those  of  de- 
fendant's party  to  enter.  This  testimony 
was  in  its  material  facts  corroborated  by 
other  witnesses  for  the  state,  who  were  ex- 
amined in  reply  to  defendant's  testimony. 
The  defendant,  examined  on  his  own  behalf, 
teetlfled,  in  substance:  That  he  had  for- 
bidden the  said  Calvin  Lowry  to  go  upon  the 
premises,  telling  him  the  land  belonged  to 
witness,  and  he  so  believed.  He  was  then 
asked  by  his  own  counsel  to  state  why  he  did 
this;  the  purpose  of  the  Inquiry  being  to  as- 


certain If  the  disturbance  was  wanton,  will- 
ful, and  contemptuous.  The  question  was 
disallowed,  the  proposed  evidence  ruled  inad- 
missible on  the  solicitor's  objection,  and  de- 
fendant excepted.  The  witness  said  he  had 
told  Oalvin  that  there  had  been  confusiou 
enough,  and  witness  wanted  him  to  go  on 
and  let  them  alone,  as  he  was  disturbing  the 
congregation;  Ave  or  six  persons  standing 
around  heard  K.  That  Calvin  then  went 
away,  took  a  chair  out  of  his  wagon,  sat 
down,  and  began  to  sing,  while  witness  and 
those  with  him  went  to  the  school-house, 
and  there  had  their  meeting.  That  at  the 
time  of  the  conversation  in  which  Calvin  was 
forbidden  to  enter  none  but  himself  and 
family  had  come, — not  more  than  •  dozen 
had  arrived, — but  the  Snnday-achool  soholais 
came  afterwards,  and  thas  increased  the 
number;  and  witness  was  in  possession;  nor 
had  witness  words  with  any  one  else  except 
Calvin.  That  witness  bad  himself  been 
preaching  in  the  bouse,  and  there  was  no 
more  disturbance  than  such  as  resulted  from 
his  prohibiting  and  thereby  preventing  the 
use  of  the  church  that  day  by  him  and  his 
party.  That  witness  and  his  set  held  meet- 
ings in  the  school- bouse,  and  he  used  the 
small  indosure  in  the  church  as  a  place  for 
prayer,  when  it  was  convenient,  three  at 
four  times  a  week.  In  this  testimony,  of 
which  the  above  Is  a  summary,  and  relates  to 
what  occurred,  the  defendant  is  In  a  measure 
sustained  by  another  witness,  and  it  suffices 
to  show  what  facts  transpired  to  support  the 
chargre  of  disturl>ance  of  a  religious  meeting, 
and  to  warrant  the  verdict. 

Waiving  the  question  of  the  sufficiency  of 
the  indictment  in  alleging  a  criminal  offense, 
and  of  the  evidence  offered  in  its  support, 
about  which,  as  nnnecessiiry,  we  abstain  from 
expressing  an  opinion,  we  think  there  is  er- 
ror in  excluding  the  testimony  offered  to 
show  the  bona  fldes  of  the  action  of  the  de- 
fendant in  asserting  his  supposed  right  of 
property  in  taking  possession  of  the  premises, 
and  excluding  those  who  had  come  to  worship. 
The  gist  of  the  offense  charged  is  the  dis- 
turbance of  a  religious  congregation  in  refus- 
ing to  let  them  enter  and  engage  in  religious 
services,  as  it  was  accustomed  to  do,  within 
the  church  building.  There  was  no  inter* 
ruption  in  the  service  held  a  short  distance 
off  under  the  tree,  nor  before,  further  than 
that  produced  by  the  demand  and  the  at- 
tempt to  enter,  not  attended  with  violence, 
and  the  defendant's  refusal  to  allow  it.  This 
refusal  is  the  criminal  act  imputed  to  the 
defendant,  and  proved  by  the  witness,  and 
none  other  by  which  the  Intended  relig- 
ious services  in  the  house  were  frustrated, 
and  partially  were  conducterl  elsewhere. 
The  conduct  of  the  defendant  was  lawful  if 
he  had  a  title  to  the  premises,  and,  if  he 
had  not,  but  bonaflde  believed  that  he  had 
such  right  to  the  premises,  and  acted  under 
that  belief,  however  inopportune  the  time 
and  manner  of  asserting  it,  he  did  not  Incur 
liability  to  a  public  prosecution,  even  though 
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many  peraons  had  come  to  woisbip  there,  and 
were  not  allowed  to  do  bo.  To  amount  to  a 
misdemeanor,  the  disturbance  of  the  contem- 
plated religious  exercises  must  not  onlj  be 
actual  and  voluntary,  but  wanton,  proceeding 
from  a  reckless  disregard  of  the  proprieties 
ot  time  and  place,  and  an  indifference  to  the 
rights  of  others,  as  interpreted  in  State  v. 
Bamsay,  78  N.  G.  448,  where  the  subject  is 
discussed.  The  ruling  in  this  case  has  been 
invoked  in  support  of  the  present  prosecu- 
tion as  establishing  the  propositiou  that  per- 
sons arrived  at  a  place  of  public  worship,  and 
about  to  assemble  for  that  purpose,  when 
prevented  from  doing  so  by  another  are  dis- 
turbed, and  the  criminal  act  committed.  But 
the  case  does  not  go  thus  far.  There  the 
QODgregation  bad  formed  within  the  church, 
and  were  awaiting  the  beginning  of  the  reg- 
ular service  by  the  minister,  who  was  pres- 
ent in  the  pulpit,  and,  according  to  some  of 
the  witnesses,  a  voluntary  singing,  a  prelude 
thereto,  was  going  on.  The  defendant,  who 
had  been  expelled,  began  to  speak  about  the 
matter  of  his  expulsion,  when  he  was  told  be 
ooald  not  proceed,  and  deflantly  did  proceed 
aoUl  put  out  of  the  house,  and,  re-entering, 
resuined  his  speaking  in  disregard  of  repeat- 
ed commands  and  remonstrances  from  the 
minister,  and  by  his  noise  and  disorderly 
conduct  broke  up  the  meeting,  and  the  mem- 
bers present  left,  and  went  home.  This  was 
declared  to  be  the  misdemeanor  charged.  Be- 
sides the  actual  disturbance  of  a  religious 
congregation,  not  a  congregation  of  religious 
persons  engaged  in  transacting  secular  busi- 
ness of  the  denomination,  (held  not  to  be  an 
indictable  offense  in  State  v.  Fisher,  8  Ired. 
Ill,)  there  must  be  in  association  with  the 
act  a  criminal  intent,  that  is,  an  intent  to  do, 
knowing  the  consequences,  those  acts  which 
necessarily  tend  to  disturb,  and  do  disturb, 
such  religious  congregations  in  their  worship, 
or  to  break  it  up,  and  prevent  the  proposed 
religious  services.  If  the  intent  does  not  co- 
exist with  the  fact  of  disturbance,  but  is  the 
sole  result  of  an  honest  claim  of  property  and 
of  a  right  to  possess  and  hold  it,  no  ground 
is  afforded  for  a  criminal  prosecution,  unless 
it  is  asserted  and  maintained  in  n  violent 
and  disorderly  manner,  and  in  excess  of  the 
just  and  firm  maintenance  of  the  asserted 
claim.  The  court  below  took  a  different 
view,  and  refused  to  hear  any  evidence  ex- 
planatory of  the  defradant's  conduct,  and 
showing  his  good  faith,  sustaining  the  «• 
oeption  of  the  state  on  the  gronnd  "that  the 
acts  must  speak  for  themselves,  and  the  de- 
fendant cannot  be  heard  to  say  what  was 
meant  l^  tils  ooodoct."  It  is  very  true  that 
the  defendant  ooald  not  be  permitted  to  vary 
the  natare,  or  dispute  the  obvious  and  aeoes- 
aary  results,  of  what  he  did,  as  ruled  in  State 
T.  King.  86  N.  a  603;  State  t.  Yoight,  90 
N.  0.  741;  Moore  t.  Cameron,  98  N.  0.  61; 
and  which  follow  and  sustain  Cheatham  v. 
Hawkins,  80  N.  0. 164,— but  it  is  otherwise 
where  the  act  alleged  to  be  criminal  is  done 
in  the  exercise  of  a  supposed  right,  not  ex- 


tending  beyond  reasonable  limits,  and  be- 
comes a  misdemeanor  only  when  .issociated 
with  a  wanton  intent,  as  has  been  already 
defined.  The  interruption  charged  consists, 
not  in  tumultuous  conduct,  or  violence,  or 
menace  of  violence  in  manner  or  word,  but 
simply  in  withholding  from  present  use  the 
church  in  which  the  persons  assembling  had 
come  to  engage  in  worship;  and  surely,  if 
this  was  done  as  an  owner,  rightful  or  not, 
it  would  not  constitute  the  grounds  for  a 
criminal  prosecution,  as  it  would  not  for  a 
civil  action,  unless  at  Uie  Instance  of  the 
party  having  title.  This  is  fully  warranted 
by  State  v.  Hanks,  66  N.  C.  612;  State  v. 
Ellen,  68  N.  C.  281:  State  v.  Hause.  71  N. 
C.  518;  State  v.  Crosset.81  N.  C.  579;  State 
v.  Xiamsay,  supra.  From  the  evidence  it 
seems  that  there  were  two  parties  claiming 
the  church,  each  of  whom  had  posted  up  no- 
tices forbidding  the  other  to  enter  upon  the 
premises,  and  that  the  defendant  with  his 
associates  took  prior  possession,  and  when 
the  leader  of  the  other  party  came  he  and  bis 
associates  were  unable  to  enter,  and  out  at 
this  controversy  springs  the  present  prosecu- 
tion, and  accordingly  each  chiims  himself  to 
have  been  disturt>ed  by  the  other.  The  ex- 
clusion of  the  evidence,- tendered,  as  we  un- 
derstand the  proposal,  to  prove  the  bonafldeg 
of  tlie  defendant's  conduct  in  taking  and 
maintaining  possession,  is  an  error  entitling 
the  defendant  to  a  venire  tU  novo,  and  it  is  ao 
adjudged. 


^  (Un  N.  C.  828) 

State  v,  HAsasAVB. 

(Supreme  Court  of  North  Carolina.    AoM  t. 
1889.)  '^     ^ 

FALsa   KaFBBsasTATioNi— IxsTSDonoHB— Vasi- 

AHCI.. 

1.  Defendant,  having  proved  a  ticket  a«  s  wit- 
ness in  a  ortmlnal  prosecution,  assigned  bis  olstm 
against  the  connty  to  another.  The  assignee  gave 
the  tioliet  to  a  deputy  of  the  clerk,  who  marked  it 
as  assigned.  The  ticlcet  waa  misplaced,  and  the 
county  commissioners  audited  the  claim  without 
notice  of  the  assignment.  Defendant  then  went 
to  the  clerk,  aqd  stated  that  he  had  not  assigned 
tlie  claim,  and  thereupon  the  clerk  gave  him  an  er- 
derf or  the  amount,  which  he  ooUeeted.  Held  raf- 
fldent  evidence  to  go  to  the  jury  that  defendant 
obtained  the  order  by  false  representations. 

a.  A  charge  that  if  defendant  fraudulently,  de- 
signedly, knowingly,  and  falsely  r^reaentad, 
whether  by  words  or  acts,  that  he  liad  not  assigned 
the  claim,  and  that  he  was  the  owner  when  in  foot 
he  was  not,  and  that  by  reason  thereof  he  obtained 
the  order,  ha  must  be  guilty,  is  omrreot.  The 
eolenter  is  distinotly  left  with  the  inry. 

8.  Payment  of  the  order  to  defendant  discharged 
the  county  from  liability,  and  an  allegation  in  the 
indictment  that  the  assignee  of  the  (uaiin  was  do- 
traoded  by  the  false  representations  to  tha  dark 
was  not  a  variance  from  the  facts  proved. 

Th«  Attomeif  General,  for  the  State. 

Aykby.  J.  This  was  a  criminal  action 
tried  at  tjie  December  texm  of  the  superior 
court  of  Davidson  county,  before  Philifs, 
Jadge.  The  bill  of  indictment  was  as  fol- 
lows: "The  Jurors  for  the  state."  etc.,  "pre- 
sent that  Levi  Hai^rave,  late  of  the  county 
of  Davidson,  on  the  5th  day  of  July,  in  the 
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year  of  our  Lord  one  thousand  eight  hua- 
dred  and  eighty-eight,  *  *  *  unlawfully 
and  Jinowingly  devising  and  intending  to 
cheat  and  defraud  A.  L.  dodfelter  of  his 
goods,  moneys,  chattels,  and  property,  did 
then  and  there  unlawfully,  knowingly,  and 
designedly  falsely  pretend  to  A.  L.  dodfelter 
that  he,  the  said  Levi  Hargrave,  •  •  ♦ 
was  the  owner  of  one  witness  tl<^et,  on  Its 
face  calling  for  $4.10,  and  had  right  to  con- 
vey the  same  to  said  dodfelter,  and  had  right 
to  obtain  goods  thereon,  made  in  favor  ot 
him,  the  said  Levi,  in  the  case  of  State  ▼. 
Mebane;  whereas,  in  truth  and  fact,  he,  the 
said  Levi  Hargrav«,  was  not  the  owner  of 
the  said  witness  ticket,  and  did  not  then  and 
there  have  the  right  to  assign  the  same  to 
said  Clodfelter,  and  did  not  then  and  there 
have  the  right  to  obtain  goods  on  said  ticket 
from  the  said  dodfelter  as  he,  the  said  Levi 
Hargrave,  then  and  there  well  knew,  by 
*  *  *  which  said  false  pretenses  the  said 
Levi  Hargrave  did  unlawfully,  knowingly, 
and  designedly  obtain  from  the  said  A.  L. 
dodfelter  one  pair  of  shoes  and  two  pairs  of 
socks,  being  •  *  •  the  property  of  the 
said  A.  L.  dodfelter,  with  intent  to  cheat 
and  defraud,  *  *  *  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state."  Second  count:  "The  jurors  for 
the  state,"  etc.,  "present  that  Levi  Har- 
grave, •  •  •  of  the  county  of  Davidson, 
on  the  6th  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty- 
eight,  •  •  •  unlawfully  and  knowingly 
devising  and  intending  to  cheat  and  defraud 
A.  L.  dodfelter  of  his  goods,  moneys,  chat- 
tels, and  property,  did  then  and  there  unlaw- 
fally,  knowingly,  and  designedly  falsely  pre- 
tend toW.  N.  Kinney,  clerkand  agent  of  F.  B. 
Loftin,  register  of  deeds  of  said  county,  that 
he,  the  said  Levi  Hargrave,  was  the  owner." 
etc.,  "of  a  certain  county  order,  which  is  as 
follows ;  that  is  to  say :  '$2.10.  Office  Board 
of  County  Commissioners,  Davidson  County, 
N.  C,  July  3rd,  1888.  Ordered  that  the  coun- 
ty treasurer  pay  Levi  Hargrave  two  and 
10-100  dollars,  for  1-2  fees.  State  vs.  Wm. 
Mebane.  No.  271.  A  true  copy.  F.  R. 
Loftin.'  Whereas,  in  truth  and  fact,  he, 
the  said  Levi  Hargrave,  was  not  the  owner 
and  entitled  to  the  possession  and  prodeeda 
of  the  said  order;  he,  the  said  Levi,  having 
long  before  that  time  assigned  his  right,  title, 
and  claim  thereto  for  value  to  the  said  A.  L. 
dodfelter,  as  he,  the  said  Levi  Hargrave, 
then  and  there  well  knew,  •  ♦  •  of  which 
said  false  pretense  and  pretenses,  he,  the  said 
Levi  Hargrave,  did  then  and  there  unlawful- 
ly, knowingly,  and  designedly  obtain  from 
the  said  W.  N.  Kinney,  cle^  and  agent  as 
aforesaid  of  Uie  said  county  roister  of  deeds, 
the  said  order,"  etc.,  "being  then  and  there 
the  property  of  the  said  A.  L.  Clodfelter, — 
to  the  great  damage  of  said  A.  L.  Clodfelter, 
contrary  to  the  form  of  the  statute,"  etc., 
"and  against  the  peace  and  dignity  of  the 
sUte." 


The  defendant  waa  a  witness  in  a  criminal 
prosecution,  and  proved  a  ticket  for  0420. 
and,  the  costs  having  been  taxed  against  the 
county  of  Davidson,  waa  entitle^  half  the 
amount  from  the  county.  He  assigned  this 
claim  against  the  county  to  one  A.  L.  Clod- 
felter,  and  received  from  him  goods  to  the 
amount  due  on  the  order  from  the  county. 
Clodfelter  gave  the  writing  to  one  Meyer, 
deputy  of  the  clerk  of  said  court,  who  marked 
the  defendant's  witness  ticket  as  transferred 
to  the  use  of  Clodfelter.  The  d^endant  told 
Clodfelter  that  half  the  charges  were  due  him 
from  the  county,  and  thereupon  the  latter 
gave  him  meat,  ilour,  etc.,  out  of  his  store, 
to  the  value  of  $2.10,  and  to<^  the  assign- 
ment. The  claim  was  audited  and  allowed 
by  the  board  of  county  commissioners,  and 
W.  N.  Kinney,  who  was  r^pster  of  deeds  and 
ex  officio  clerk  Of  the  board,  was  empowered- 
by  the  board  to  deliver  an  order  to  the  coun- 
ty treasurer  to  pay  the  amount  due  to  the 
owner.  The  clerk  of  the  court  or  his  deputy 
had  the  assignment,  made  by  defendant  to 
dodfelter,  and  therefore  failed  to  notify  the 
board  of  commissioners  or  their  clerk  of  the 
transfer  of  the  ticket,  or  to  make  the  fact  of 
assignment  appear  in  the  bill  of  costs  sent  to 
the  board  to  be  audited,  dodfelter  notified 
Kinney  that  the  claim  had  been  assigned  to 
him,  and  was  told  by  the  latter  that  he  had 
no  previous  notice  of  the  transfer.  Clod- 
felter went  again  to  the  clerk  of  the  court, 
to  find  the  written  assignment.  Before  Clod- 
felter again  applied  to  Kinney  for  the  amount 
due  on  the  witness  ticket,  the  defendant  had 
told  Kinney  that  he  had  not  assigned  the 
claim  to  Clodfelter,  and  that  he  was  still  the 
owner  of  it,  as  Kinney  testified  he  had  been 
induced  by  that  representation  to  give  de- 
fendant the  order  incorporated  in  the  bill  of 
indictment.  The  defendant  collected  the 
amount  due  on  the  order  from  the  county 
treasurer.  The  defendant  told  W.  N.  Kin- 
ney, register  of  deeds,  who  was  charged  by 
the  t)oard  of  county  commissioners  with  the 
duty  of  issuing  drafts  to  the  county  treasurer 
to  pay  claims  audited  and  allowed  by  said 
board,  that  he  was  entitled  to  receive  an  or- 
der for  $2.10,  allowed  on  a  witness  ticket 
previously  proven  by  defendant,  and  that  he 
bad  not  assigned  the  said  ticket.  This  rep- 
resentation was  false,  for  he  had  already 
transferred  the  ticket  in  writlr^  to  A.  T. 
dodfelter,  and  received  goods  for  it.  If  Kin- 
ney was  induced  by  the  falsehood  to  deliver 
the  order  set  out  in  the  bill  of  indictment,  the 
defendant  obtained  something  of  value  from 
Kinney.  Being,  therefore,  a  false  representa- 
tion of  a  subsisting  fact  calculated  to  deceive, 
and  which  did  deceive  wberei;y  the  defend- 
ant obtained  the  order  mentioned,  (which  was 
property, )  his  honor  did  not  err  in  overruling 
the  demurrer  to  the  evidence,  and  in  refus- 
ing to  give  the  first  instruction  asked,  which 
is  in  the  following  language:  "There  is  no 
evidence  sufficient  to  go  to  the  jury  that'the 
defendant  obtained  the  order  produced  in  ev- 
idence from  Kinney  by  any  false  and  fraud- 
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alent  representations,  and  therefore  they 
must  acq  nit  the  defendant."  The  represen- 
tation was  calculated  to  deceive,  because  the 
clerk  had  b^accident  mislaid  the  assignment, 
and  Kinney  had  no  evidence  in  bis  office  of 
the  fact  that  Clodfelter  was  the  real  owner. 

After  recapitulating  the  evidence,  and  ex- 
plaining the  offense  of  "false  pretense,"  as 
defined  in  the  case  of  State  v.  Fhifer,  bis 
honor  instructed  the  Jury  as  follows :  "If  the 
jury  believe,  beyond  a  reasonable  doubt,  that 
the  defendant,  Levi  Hargrave,  fraudulently, 
designedly,  knowingly,  and  falsely  represent- 
ed to  W.  N.  Kinney,  whether  such  represen- 
tations be  in  words  or  acts,  that  be  had  not 
assigned  bis  claim  to  Clodfelter,  and  that  he 
was  the  owner  of  the  order  when  in  truth 
and  in  fact  he  was  not,  and  that  by  reason 
thereof  he  obtained  the  order  from  Kinney, 
be  must  be  guilty.  If  the  Jury  are  not  so  sat- 
isQed,  they  must  acquit. "  We  think  that  the 
Instruction  given  was  substantially  in  com- 
pliance with  the  law,  as  stated  in  State  v. 
Dixon,  101  N.  a  — ,  7  S.  E.  Bep.  870;  State 
T.  Wilkerson,  98  N*.  C.  696,  3  S.  £.  Bep.  683; 
and  State  v.  Fbifer.  65  N.  G.  326.  The  ques- 
tion of  scienter  was  distinctly  left  with  the 
Jury,  and  they,  under  the  instruction,  passed 
upon  every  matter  material  in  arriving  at  a 
conclusion  as  to  defendant's  guilt. 

The  second  paragraph  of  the  prayer  sub- 
mitted for  defendant  was  a  request  to  the 
court  to  tell  the  jury  that  there  was  no  evi- 
dence that  the  claim  was  assigned  to  Clod- 
felter, when  the  latter  and  the  witness  Leon- 
ard had  both  testified  that  an  assignment  in 
writing  was  signed  by  defendant  in  their 
presence.  We  do  not  understand  the  re- 
quest to  suggest  a  doubt  as  to  whether  the 
defendant  could  lawfully  transfer  such  a 
claim  in  the  manner  described  by  the  wit- 
nesses. That  question  is  settled,  however. 
Harris  v.  Bur  well,  66  N.  G.  584;  Havens  v. 
Fbts,  86  N.  0.  81.  The  question  raised  by 
the  third  paragraph  of  the  instruction  asked, 
whether  Kinney  issued  the  order,  because 
the  bill  of  costs  sent  over  from  tbe  clerk's  of- 
fice contained  no  notice  of  the  transfer,  or 
because  of  the  representation  by  tbe  defend- 
ant that  he  was  tbe  owner  of  the  claim,  was 
(airly  submitted  to  the  jury.  Under  the  in- 
struction given  they  could  not  have  found 
the  defendant  guilty  without  being  fully  con- 
vinced from  the  testimony  that  he  obtained 
tbe  order  only  by  falsely  representing  that 
he  was  the  owner.  The  judge  was  not 
bound  to  give  instruction  in  tbe  words  of 
counsel.  Brink  v.  Black,  77  N.  C.  59.  We 
do  not  think  that  it  is  material  whether  Kin- 
ney was  told  by  Clodfelter  of  the  assignment 
to  the  latter,  and  the  fact  could  only  be  con- 
sidered by  the  jury  in  determining  what  rea- 
son operated  on  Kinnt-y's  mind,  and  induced 
him  to  issue  and  deliver  the  order.  We  see 
no  error  in  the  refusal  to  give  the  Jury  tbe 
charge  requested  in  tbe  fifth  paragraph  of 
instructiona  asked.  The  jury  declared  by 
their  verdict,  in  tbe  light  of  the  testimony 
and  the  instruction  given,  that  they  were 


satisfied  beyond  a  reasonable  doubt  that  the 
order  was  obtained  by  means  of  tbe  false- 
hood told  by  the  defendant  to  Kinney. 

Paragraph  3  of  the  prayer  submitted  was 
as  follows:  "  The  bill  of  indictment  charging 
that  A.  T.  Clodfelter  was  cheated  and  de- 
frauded, and,  tbe  evidence  being  that  the 
county  alone,  if  anybody,  and  not  Clodfelter, 
was  cheated  and  defrauded,  the  jury  should 
acquit  the  defendant."  The- point  raised 
was  whether  the  court  should  have  held  that 
there  was  a  fatal  variance  between  the 
charge  and  the  evidence,  and  directed  a  ver- 
dict of  not  guilty  to  be  entered  on  that 
ground.  Tbe  board  of  county  commission- 
ere  exercise  all  of  the  powere  granted  to  the 
county  as  a  municipal  corporation,  and  are 
tbe  only  persons  tbrov.gb  whom  the  corpora- 
tion can  be  sued.  Code,  §§  70^705,  both 
inclusive.  The  board  intrusted  orders  for 
audited  daims  against  the  county  to  tbe  reg- 
ister of  deeds,  who  was  ex  offlolo  clerk  of  the 
board,  for  delivery.  If  he  delivered  them  to 
parties,  tbe  treasurer  would  pay  them.  The 
clerk  had  sent  to  the  board  of  commissioners 
evidence  to  show  that,  in  a  state  case  in 
which  a  defendant  bad  been  convicted,  Levi 
Hargrave  bad  been  allowed  to  prove  a  ticket 
as  a  witness  on  behalf  of  the  state,  and  that 
the  defendant  in  that  case,  after  eonvictlon, 
had  taken  the  insolvent  debtor's  oath,  and 
had  been  discharged  from  custody  for  costs 
charged  against  him,  thereby  making  the 
county  liable  for  haU  the  costs.  The  ticket 
was  presumptive  evidence  of  the  facts  ap- 
pearing from  it.  Deaver  v.  Commissioners, 
80  N.  C.  116.  Tbe  clerk  had  not  made  out 
the  charges  of  Hargrave  to  the  use  of  Clod- 
felter, and  Kinney,  therefore,  as  lawful  agent 
of  the  county,  could  issue  an  order  to  the 
person  who  was  presumed  to  be  tbe  rightful 
owner  of  tbe  amount  taxed  against  the  coun- 
ty on  tbe  ticket  proved  by  him,  and,  when 
that  order  was  paid,  tbe  county  was  dis- 
charged from  liability.  Tbe  clerk  might  and 
probably  ought  to  have  noted  the  assignment 
on  his  record,  and  stated  in  the  bill  of  coets 
that  tbe  ticket  was  assigned  to  tbe  use  of 
Clodfelter,  if  he  had  sutiticient  evidence  of 
tbe  transfer,  but  be  failed  to  do  so.  The 
natural  consequence  of  procuring  the  order 
from  Kinney,  and  collecting  it,  was  to  dis- 
charge the  county,  when  but  for  tbe  false- 
hood Kinney  would  have  delivered  the  order 
to  Clodfelter,  and  be  would  have  received 
tbe  money.  We  think  that  there  was  evi- 
dence of  an  intent  to  defraud  Clodfelter,  and 
that  the  fraud  contemplated  was  in  the  end 
a  fact  accomplished.  If  tbe  exception  grow- 
ing out  of  the  refusal  to  give  tbe  instruction 
prayed  for  can  be  fairly  construed  to  raise 
tbe  same  question  as  a  motion  in  arrest  of 
judgment  on  the  ground  that  the  bill  in  this 
form  could  not  be  sustained,  we  find  the 
form  given  by  Wharton,  and  taken  from  a 
precedent  approved  in  another  state,  and 
drawn  upon  a  statute  substantially  tbe  same 
as  cure.  1  Wbart.  Free.  Ind.  No.  528.  Mak- 
ing a  false  representation   to   one  person 
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with  intent  to  defrand  another  was  exprenly 
held  by  this  court  to  be  indictable  in  State  t. 
Dixon,  supra.  It  has  been  held  by  this 
Goort,  the  supreme  court  of  Massachusetts, 
and  other  courts  that,  where  a  person  makes 
a  false  representation  to  an  agent  with  in> 
tent  to  defraud  the  principal,  a  conviction 
on  a  bill  of  indictment  embodying  such  a 
charge  would  be  sustained.  State  v.  Wilker^ 
son,  supra;  Com.  v  Harley,  7  Mete.  462; 
Com.  y.  Call,  21  Pick.  615:  Whart.  Crim. 
Law,  §§  2145,  2146:  Bish.  St.  Grimes.  §  134. 
While  no  case  heretofore  decided  by  this 
court  has  presented  precisely  the  point 
wbrtber  a  charge  that  a  defendant  who  ob- 
tains something  of  value  from  one  person  by 
a  false  representation  made  to  him  with  in- 
tent to  defraud  a  third  person,  not  connected 
as  agent,  is  suflScient  we  think  that  the  facts 
bring  the  case  within  the  meaning  of  the 
statute,  and  clearly  within  the  mischief  in- 
tended to  be  remedied  by  it.  It  is  analogous 
to  the  case  of  State  v.  Dixon,  supra,  and 
clearly  comes  within  the  principle  stated  in 
that  case.  There  is  no  error.  The  motion  for 
new  trial  is  refused. 


a03  N.  C.  353) 

State  v.  Cbawlet. 

(SupreiM  Court  of  North  CaroUma.    April  •, 

1889.) 

CBixniAL  Tbssfam— BviSBiroB. 
On  indictment  under  Code  N.  C.|  1190,  for  going 
or  entering  on  land  after  being  forbidden,  and 
without  a  liconse,  defendant  may  show  that  he 
went  on  the  land  in  good  faith  claiming  to  have  or 
having  title  thereto;  but  sach  defense  will  not 
avail  unless  he  show  reasonable  ground  for  a  be- 
lief that  his  claim  was  well  foanded. 

Appeal  from  superior  court,  Burke  county; 
Abxfield,  Judge. 

8.  J.  Ervtn,  for  defendant.  The  Attomty 
SenertU,  for  the  State. 

Mebkiuon,  J.  The  defendant  was  arrest, 
ed  npon  a  criminal  warrant,  and  convicted 
before  a  justice  of  the  peace  of  the  ofFense  of 
having  unlawfully  and  willfully  entered  up- 
on the  land  of  the  prosecutrix  after  having 
been  forbidden  by  her  so  to  do,  and  without 
a  license,  in  violation  of  the  statute.  Code, 
§  1120.  Thereupon  he  appealed  to  the  su- 
perior court,  and  there  pleaded  formally  not 
guilty.  There  was  a  verdict  of  guilty,  and 
judgment  thereupon  against  him,  and  he  ap- 
pealed. On  the  trial  the  evidence  produced 
by  the  state  tended  strongly  to  prove  the  de- 
fendant guilty.  He  "claimed  to  enter  under 
a  bonafldeeMm of  right  and  title,  and  of- 
fered to  show  title  In  the  land  in  himself, 
which  the  court  excluded:"  and,  among  other 
things,  the  court  said  to  the  jury:  "That 
even  if  there  was  a  parol  license  [which  pros- 
ecutrix denied]  it  could  be  revoked,  and  de- 
fendant could  not  justify  under  it,  and,  after 
being  forbidden,  if  the  defendant  had  en- 
tered inside  of  the  field  of  the  prosecutrix 


that  she  bad  held  in  actual  possession  and 
cultivation  for  thirteen  years  or  more,  and 
committed  the  acts  testlBed  to,  he  would  be 
guilty ;  that  if  defendant  had  a  bonaflde  claim 
of  titie  he  was  put  to  his  civil  action  to  assert 
it,  and  could  not  justify  an  attempt  to  assert 
it  in  this  way."  This  is  assigned  as  error. 
If  this  were  a  prosecution  for  forcible  entry, 
or  forciUe  trespass  on  laud,  in  that  case  tin 
question  of  force,  without  regard  to  the  claim 
of  right  or  title  to  the  land  by  the  defend- 
ant, would  become  material,  and  it  might  be 
that  the  evidence  produced  on  the  trial  would 
warrant  a  verdict  of  guilty.  But  the  defend- 
ant is  cliarged  with  a  very  different  offense, 
— that  of  simply  going  or  entering  upon  the 
land  of  the  prosecutrix  after  she  had  forbid- 
den him,  and  without  a  license  so  to  do,  in 
violation  of  the  statute,  (Code,  §  1120,) 
which  makes  such  act  a  misdemeanor.  Just 
after  the  cloae  of  the  late  civil  war  it  l>ecame 
a  common  grievance  of  the  owners  of  land 
(and  it  still  prevails  to  some  extent)  that  idle, 
roving,  aimless  people,  for  purposes  of  mis- 
chief, and  not  infrequently  other  classes  of 
people  for  purposes  of  sport,  would  go  or  en- 
ter without  force  or  the  display  of  force  upon 
their  lands,  and  do  mischief,  greatly  to  their 
annoyance,  and  sometimes  to  their  substan- 
tial injury,  leaving  them  remediless.  The 
purpose  of  this  statute,  first  enacted  in  1866, 
was  to  suppress  such  mischief  and  grievance. 
It  was  not  part  of  its  purpose  to  prevent  any 
person  who  had  an  honest  claim  or  title  to 
land  from  going  or  entering  upon  and  taking 
possession  of  it  peaceably  and  quietly,  when 
and  if  he  could  do  so.  It  was  not  intended 
to  apply  when  force  was  employed  in  going 
upon  the  land.  That  case  had  already  been 
provided  against  This  court  has  repeatedly 
and  uniformly  so  in  effect  interpreted  the 
meaning  of  the  statute.  State  v.  Crossett, 
81  K.  C.  579:  State  v.  Winslow,  95  N.  C. 
649,  and  the  cases  there  cited.  The  defend- 
ant therefore  had  the  right  to  prove,  if  he 
could,  that  he  went  upon  the  land  in  good 
faith,  claiming  to  have  or  having  title  there- 
to, and  the  court  erred  in  refusing  to  allow 
him  to  produce  evidence  tor  that  purpose. 
But  such  claim  would  not  avail  him  unless 
he  should  satisfy  the  jury,  in  the  absence  of 
title,  that  be  made  it  in  good  faith,  and  he 
had  reasonable  ground  to  believe  that  his 
claim  was  well  founded.  A  mere  belief  on 
his  part  that  he  had  such  claim  would  not  be 
sufBcient;  he  was  bound  to  prove  that  he  had 
reasonable  ground  for  such  belief,  and  the 
jury  should  so  find  under  proper  instructions 
from  the  court.  State  v.  Bryson,  81  N.  C. 
595.  The  evidence  went  to  prove  that  the 
defendant  entered  upon  and  took  possession 
of  the  land  by  force.  If  he  did  so,  then  he 
ought  to  have  been  indicted  for  such  forcible 
entry.  State  v.  Bryant,  ante,  1,  (decided  at 
this  term.)  There  is  error.  Let  this  opin- 
ion be  certified  to  the  superior  court  accord- 
ing to  law.    It  is  so  ordered. 
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a<a  N.  c.  344) 

State  v.  Caufbeix. 

(Suvreme  Court  of  North  Carolina.    April  8, 
1889.) 

LlBOENT— FROPERTT  SUMB<7r  OF. 

1.  A  due-bill  Is  an  "  obUgatioii, "  within  the  mean- 
ing of  Code  M.  C.  i  lOM,  making  an  "order,  biU  of 
•zohange,  bond,  promissory  note,  or  other  obliga- 
tion "  the  subject  of  larceny. 

S.  One  cannot  be  oonvicted  of  larceny  of  snch 
dne-biU  if  it  has  previously  been  paid. 

Appeal  from  superior  court,  Yadkin  coun- 
ty; Phiufs,  Judge. 

A,  B.  Holton,  for  defendant.  Tlu  Attor- 
ney General,  toe.  the  State. 

Merrimon,  J.  The  defendant  is  charged 
with  the  larceny  of  "one  doe-bill  of  the  value 
of  fifty-four  cents,  of  the  goods,  chattels,  and 
moneys,"  etc.  The  indictment  contains  but 
a  single  count,  and  concludes,  against  the 
"form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  State."  The  defendant  pleaded  not 
gaiity.  On  the  trial  the  state  produced  evi- 
dence tending  to  prove  "that  tlie  due-bill  al- 
leged to  liave  heen  stolen  was  given  by  J.  W. 
Windsor  to  one  Bud  Morgan  for  flfty-fonr 
cents,  and  afterwards  taken  up  and  paid  ofT 
by  said  Windsor,  and  laid  by  bim  on  a  coun- 
ter or  shelf  in  his  store,  for  th«  purpose  of 
showing  Ills  wife  how  to  date  a  dae-biU; 
whence  it  was  taken  by  the  defendant  a  few 
days  thereafter."  It  was  contended  for  the 
defendant  that,  if  he  "took  the  due-bill  after 
it  bad  been  paid  off  and  taken  up  by  the" 
prosecutor  and  was  worthless,  it  was  not 
the  subject  of  larceny,  and  be  requested  the 
court  to  so  instruct  the  Jury.  The  court 
declined  to  give  them  such  instruction,  but 
told  them  "that  if  the  defendant  took  the 
due-bill  with  a  felonious  intent,  notwith- 
standing It  bad  been  paid  off  and  tal<en  up, 
the  defendant  would  be  guilty."  The  de- 
fendant excepted.  There  was  a  verdict  and 
Judgment  against  him,  and  he  appealed. 

The  defendant  is  not  indicted  for  the  com- 
mon-law offense  of  larceny,  but  for  larceny  as 
prescribed  by  the  statute,(Code,§  1064,)  which, 
among  other  things,  declares  that  "if  any  per- 
son shall  feloniously  steal,  take,  and  carry 
away,  or  take  by  robbery,  •  ♦  •  any  order, 
bill  of  exchange,  bond,  promissory  note,  or 
other  obligation,  either  for  the  payment  of 
money  or  for  the  delivery  of  specific  articles, 
being  the  property  of  any  other  person,  or  of 
any  corporation,  (notwithstanding  any  of  the 
said  particulars  may  be  termed  in  law  a 
•chose  in  action,')  such  felonious  stealing, 
taking,  and  carrying  away,  or  taking  by 
robbery,  shall  be  felony  of  the  same  nature 
and  degree,  and  in  the  same  manner,  as  it 
would  have  been  if  the  offender  had  feloni- 
ously stolen  or  taken  by  robbery  money, 
goods,  or  property  of  any  value,  and  such  of- 
fender for  every  such  offense  shall  suffer, " 
etc.  The  choses  in  action  thus  made  the 
subjects  of  larceny  are  not  deemed  such  sub- 
jects at  the  common  law.  They  are  very 
important  instrumentalities  employed  con- 
stantly in  trade  and  commerce,  and  are  ra!- 
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uable  as  species  of  property  to  the  owners  of 
them.  They  are  susceptible  of  being  stolen 
easily,  and  are  such  things  as,  in  the  absence 
of  protection  of  them  against  larceny  by  the 
principles  of  the  common  law,  requin  to  be 
so  protected  by  criminal  enactments;  hence 
the  statutory  provision  partly  recited  above. 
They  are  reiptrded  and  treated  as  certain 
written  evidence  of  valuable  and  useful  or- 
den,  promises,  or  obligations  to  pay  money, 
or  for  the  delivery  of  specific  articles.  They 
are  valuable  and  useful  aa  such  evidence, 
and,  for  the  purposes  of  the  statute  cited, 
have  no  other  property  or  quality  of  value; 
however,  the  paper  or  other  thing  on  which 
they  may  be  written  might  possibly  be  treated 
as  bits  of  personal  property  of  trifling  value, 
and  thereforo  the  subject  of  larceny  at  com- 
mon law.  Indeed,  in  cases  similar  to  the 
present  one,  it  has  been  not  uncommon  as  a 
measure  of  caution,  to  put  two  or  more  counts 
in  the  indictment,  charging  In  the  first  one 
the  larceny  of  a  note,  bond,  or  other  thing 
mentioned  in  the  statute;  and  also,  in  a  sec- 
ond one,  the  larceny  of  the  paper  on  which 
tliey  were  written.  State  v.  Banks,  Phil. 
(N.  C.)  577;  Whart.  Crim.  Law,  g§  849,  360, 
1759,  1838;  Bex  v.  Vyse,  1  Moody.  218. 
When,  however,  the  indictment  charges  the 
larceny  of  one  of  t  he  several  species  of  choses 
in  action  specified  in  the  statute,  and  there 
is  no  count  for  a  larceny  at  common  law,  as 
suggested,  the  state  must  prove  the  larceny 
of  the  chose  in  action  as  charged,  else  the 
prosecution  must  fail,  because  the  charge  is 
not  for  the  larceny  merely  of  a  piece  of  paper 
on  which  the  note  or  other  thing  is  written, 
but  of  the  valuable  written  evidence  of  the 
chose  in  action,  as  charged  and  designated  in 
the  statute.  It  is  the  latter,  embodied  and 
evidenced  by  the  writing,  that  is  charged  to 
have  been  stolen.  It  would  not  comport 
with  just  and  settled  criminal  procedure  to 
indict  a  person  for  the  larceny  of  a  promis- 
sory note,  and  allow  him  to'  be  convicted 
upon  such  charge  of  stealing  a  piece  of  paper. 
Stealing  the  latter,  if  an  offense  at  all,  is  a 
common-law  offense,  and  essentially  different 
from  the  statutory  offense  of  stealing  a  prom- 
issory note.  The  former  is  not  necessarily 
a  part  of,  or  embraced  by,  the  latter.  The 
note  might  be  written  on  parchment,  linen, 
silk,  or  cotton  cloth,  or  the  like.  Neither 
principle  nor  statutory  provision  requires 
promissory  notes  and  like  things  to  be  writ- 
tenon  paper,  though  ordinarily,  for  the  great- 
er convenience,  they  are  so  written. 

The  defendant  is  charged  with  the  larceny 
of  a  "due-bill,"  and  he  contends  that  it  to 
not  within  the  terms  or  meaning  of  the  stat- 
ute, which  by  its  terms  embraces  "any  order, 
bill  of  exchange,  bond,  promissory  note,  or 
other  obligation,"  etc.  A  "due-bill"  is  us- 
ually a  simple  acknowledgment  by  the  maker 
thereof  of  a  debt  due  to  the  person  named  in 
it,  wlthout'any  promise  therein  expressed  to 
pay  the  same,  and  snch  an  acknowledgment 
is  not  a  promissory  note,  or  negotiable  by  in- 
dorsement.   It  might  be  such  note  if  it  con- 
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tained  words  of  promise.  Story,  From.  Notes, 
g  14.  and  note;. Chit. Bills,  (12t.li  Amer. Ed.) 
129.  526.  The  "due-bill"  charged  to  have 
twen  stolen  is  not  specifled  with  as  much  pre- 
cision and  tollness  as  it  sboald  have  been. 
We  most  take  it  to  be  simply  a  "dne-bill." 
•nd  therefore  it  does  not  come  within  the 
meaning  of  the  words,  "any  order,  bill  of  ex- 
diange.  bond,  promissory  note;"  bat  we 
tliinlc  it  is  embraced  by  the  other  words,  "or 
other  obligation."  The  word  "obligation," 
In  its  most  technical  meaning,  implies  ex  vi 
termini  a  sealed  instrument,  but  it  certainly 
has  also  a  very  broad  and  comprehensive  le- 
gal signification,  and  embraces  all  instru- 
ments of  writing,  however  informal,  where- 
by one  party  contracts  with  another  "for  the 
payment  of  money,  or  for  the  delivery  of 
specific  articles,"  whether  the  same  be  nnder 
seal  or  not.  The  words  "or  other  obligation" 
are  used  in  a  remedial  and  comprehensive 
sense,  as  appears  from  the  purpose  of  the 
statute  and  the  enumeration  of  the  several 
classes  of  obligations  made  the  subject  of 
larceny  by  it;  they  impiy  like  or  similar  ob- 
ligations; some  under  seal,  and  others  not. 
A  "due-bill"  is  evidence  of  an  oUigation  to 
pay  money.  The  maker  by  it  adsnowledges 
the  indebtedness,  and  the  law  implies  and 
raises  the  obligation  to  pay  it.  Henco  it  is 
the  subject  of  larceny,  as  prescribed  by  the 
statute. 

The  defendant  farther  contended  that  the 
evidence  in  connection  with  the  "duo-bill" 
put  in  eridencB  on  the  trial  went  direetly  to 
prove  that  it  had  been  paid  and  absolutely 
discharged;  that  it  was  therefore  without 
force  or  value,  and  not  the  subject  of  lar- 
ceny. There  was  evidence  that  it  had  been 
so  paid,  but  the  court  declined  to  give  the 
instruction  asked  for  by  the  defeni^t,  and 
instructed  the  jury  "that  if  the  defendant 
took  the  due-bill  with  a  felonious  intent,  not- 
withstanding it  had  been  paid  off  and  taken 
up,  the  defendant  would  be  guUty."  This  is 
assigned  as  error.  We  think  the  court 
should  have  given  the  instruction  asked  for, 
or  the  substance  of  it.  The  "due-bill,"  such 
as  we  must  take  that  charged  in  the  indict- 
ment to  have  l>een,  was  not  negotiable  by  in- 
dorsement. The  evidence  went  to  prove — 
indeed,  it  was  not  denied — ^that  it  had  been 
paid.  It  had  therefore  ceased  to  have  force 
or  effect  as  an  obligation;  it  was  no  longer 
an  obligation  such  as  contemplated  by  the 
statute;  it  no  longer  had  any  value  as  such; 
and  therefore  it  was  not  within  the  purpose 
of  the  statute,  nor  the  subject  of  larceny  as  a 
"due-bill"  or  an  "obligation."  It  may  be  that 
if  the  indictment  liad  contained  a  count  for 
larceny  at  common  law  of  the  paper  on  which 
the  "due-bill"  was  written,  the  defendant 
might  upon  the  evidence  have  been  properly 
oonvicted.  but  it  contained  no  such  count, 
snd  we  do  not  decide  that  be  could  or  could 
not.  Whart.  Crim.  Law,  §  1749;  Rose  Grim. 
£v.  (4th  Amer.  Ed.)  624;  Bex  v.  Fbipoe.  2 
Leach,  673:  Keg.  v.  idorris,  88  £v  0.  L.  209. 
This  case  is  very  different  from  a  class  of 


cases  cited  and  commented  upon  by  the  at- 
torney general,  in  which  ttie  promissory 
notes  or  other  instruments  charged  to  have 
been  stolen  had  been  taken  up  in  the  course 
of  business,  and  might  be  reissued  or  put  in 
circulation  again,  and  used  from  time  to 
time.  In  all  such  cases  the  promissory  note 
Or  other  obligation  had  not  become  extinct, 
and  had  not  lost  its  value  for  the  purposes 
contemplated  by  it.  There  is  error.  The 
defendant  is  entitled  to  a  new  trial,  and  we 
so  adjndge.  To  that  end  let  this  opinion  be 
certified  to  the  superior  court.  It  is  so  or- 
dered. 


State  v.  Low. 


(KB  N.  0.  tSO) 


(Supreme  Court  of  North  CaroUna.   April  9, 
1889.) 

CRnnNAI,  PKAOTIOE— APPBAli— SBOnRlTT  IWK 

Costs. 

An  affidavit  of  Inability  made  by  a  defendant  In 
a  criminal  case,  to  enable  liim  to  appeal  without 
givinf  seoority  for  coats,  is  defective  where  the 
record  shows  tnat  it  contains  no  averment  that  the 
application  was  made  in  good  faith,  as  required  by 
Code  V.  C.  1 1386,  In  snch  i 


Appeal  from  superior  court.  Yaneey  coun- 
ty; UI.ABK,  Judge. 
The  Attorney  ffeneral,  tot  the  State. 

Smith,  C.  J.  The  charge  against  the  de- 
fendant is  for  selling  spirituous  liquors  in  the 
county  of  Yancey,  a  territory  in  which  a  pop- 
ular vote  had  been  taken,  and  declared  to  be 
in  favor  of  prohibition,  according  to  the  pro- 
visions of  volume  2  of  the  Code,  c.  2.  Aiter 
conviction  and  judgment,  the  defendant  ob- 
tained leave  of  the  judge,  upon  his  affidavit 
of  inability  to  give  security  or  make  a  money 
deposit  upon  an  appeal,  to  take  the  appeal  in 
forma  pauperis,  and  the  transcript  of  the 
record  has  been  brought  to  this  court.  Up- 
on examination,  the  affidavit  which  is  sent 
up  is  found  to  l>e  fatally  defective  in  failing 
to  state  "  that  the  application  is  in  good  f  ai  th. " 
This  is  essential  to  its  sufficiency  to  sustain 
the  appeal  in  criminal  causes,  under  section 
1235  of  the  Code,  as  determined  in  State  v. 
Payne,  98  K.  C.  612,  and  State  t.  Jones.  Id. 
617.  The  motion  of  the  attorney  general  to 
dismiss  the  appeal  must  be  allowed.  Had 
the  record  simply  stated  the  allowance  of  the 
appeal,  unaccompanied  with  the  affidavit  of 
the  defendant,  and  the  certificate  of  counsel, 
we  should  have  proceeded  to  hear,  assuming 
that  the  leave  granted  was  rightful  and  prop- 
er, and  based  upon  sufficient  grounds,  on  the 
maxim,  omnia  rite  proesumuntur.  State  -v. 
Jones,  supra.  Counsel  for  the  defendant 
seem,  in  preparing  the  papers  to  enable  him 
to  prosecute  his  appeal  without  giving  se- 
curity, to  have  followed  the  provisions  of 
sections  552  and  553.  which  relate  to  appeals 
in  civil  cases,  and  do  not  require  the  aver- 
ment of  good  faith,  the  omission  of  which  is 
a  fatal  defect  in  the  affidavit  in  criminal 
cases,  not  adverting  to  section  1235.  Appeal 
dismisaed. 
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Statb  «.  UoCocBT. 

(Supreme  Court  of  Korlh  CaroUna.    April  9, 
1889.) 

Appeal  from  raperior  court,  Yanoey  ooanty; 
Olabk,  Jndge. 
The  Attomeu  Oencrot,  for  the  State. 

SxiTR,  C.  J.  The  ooDTlotlon  and  judgment  In 
this  case  were  npon  an  Indiotment  for  oanying  a 
pistol  oonoealed  abont  the  person  of  the  defend- 
ant, and  leave  to  appeal  was  given  without  secu- 
rity upon  an  affidavit  In  which  appear*  the  same  fa- 
tal defect  as  in  that  of  State  v.  Low,  ante,  411.  It 
mast  be  disposed  of  in  the  same  manner.  Appeal 
dismissed. 


aOZ  N.  C.  640) 

James  Mztkr  Busot  C!o.  v.  Peoram  et  al. 

(Supreme  Court  ef  North  Carolina.     April  8, 
1888.) 

ComoBsioNaBS  ov  Dhbds. 
Under  Code  N.  C.  1 033,  relating  to  the  appoint- 
ment of  commissioners  of  deeds  resident  in  other 
states,  eto.,  it  is  immaterial  whether  the  persons 
whose  acknowledgments  are  taken  by  a  commLs- 
sioner  are  domiciled  in  the  state  where  the  ac- 
knowledgments are  taken  or  not. 

Watson  it  Buxton,  for  appellants.  /.  £. 
Patterson,  for  appellee. 

Avert,  J.  This  was  a  civil  action  beard 
at  February  term,  1889,  of  the  superior  court 
of  Forsyth  county,  before  Fhiuts,  Judge. 
The  defendant  T.  H.  Fegram,  Jr.,  on  the 
81st  of  October,  1887,  executed  bis  promis- 
sory note  for  value  to  plaintiff  for  $334.50, 
upon  which  at  May  term,  1888,  of  said  court 
tbe  plaintiff  recovered  judgment  for  the  full 
amount  of  tbe  debt,  with  Interest  and  costs, 
and  no  part  of  said  judgment  has  been  paid. 
On  tbe  5th  of  December.  1887,  said  Fegram 
executed  a  deed  of  trust,  conveying  his  per- 
sonal property  and  a  town  lot  to  the  defend- 
ants Buxton  and  Grogan,  for  tbe  beneflt  of 
his  creditors,  with  a  power  of  sale,  and  said 
trnstees  have  sold,  and,  after  satisfying  some 
liens  prior  to  said  deed  of  trust  on  siild  lot  out 
of  the  proceeds  of  sale,  have  now  in  hand  a 
sufficient  balance  to  pay  plaintiff's  debt  in 
full.  Tbe  foregoing  facts  are  allegations  of 
tbe  complaint  not  denied.  Tbe  plaintiff  in 
bis  complaint  alleges,  further,  that:  (6)  T. 
H.  Fegram,  Jr.,  and  his  wife,  Helen  L.  Fe- 
gram, at  the  time  of  tbe  execution  of  the 
above-mentioned  deed  of  trust  were  citizens 
and  residents  of  tbe  town  of  Winston,  coun- 
ty of  Forsyth,  state  of  North  (3arolina,  both 
having  been  bom  and  reared  in  said  state,  as 
plaintiff  is  informed  and  believes,  and  bad 
been  sucb  residents  and  citizens  for  many 
years  previous  to  said  assignment  to  Grogan 
and  Buxton,  and  that  they  are  still  citizens 
and  residents  of  tbe  state  of  North  Carolina; 
And  that  said  Fegram  bad  been  for  many 
years  previous  to  assignment  engaged  in 
business  in  tbe  town  of  Winston.  (7)  That 
said  deed  of  trust  was  drafted  by  an  attorney 
residing  in  the  county  of  Forsyth,  state  of 
North  Oarolina,  and  was  taken  by  said  Fe- 
gram from  this  state  to  tbe  city  of  Bichmond, 
state  of  Virginia,  whither  be  and  his  wife 
were  going  for  a  pleasure  trip  of  only  a  few 
days,  and  there  acknowledged  by  tbem  in 


tbe  following  form:  "State  of  Virginia,  (Sty 
of  Bichmond.  Fersoually  appeared  befora 
me,  James  M.  Downan,  commissioner  of  affi- 
davits for  the  state  of  North  Ciarolina,  on  the 
5tb  day  of  December,  1887,  Thomas  H.  Fe- 
gram, Jr.,  and  Helen  L.  Fegram,  his  wife, 
the  persons  whose  names  appear  to  the  fore- 
going deed,  who  both  duly  acknowledged  the 
due  execution  of  tbe  same  as  their  act  and 
deed.  Wherefore.  Helen  L.  Fegram,  being 
being  by  me  privately  examined,  separate 
and  apart  from  her  husband,  dotb  say  abe 
executed  tbe  same  freely  of  her  own  accord, 
without  fear  or  compulsion  of  her  said  hus- 
band or  any  other  person,  and  that  she  dotb 
still  voluntarily  assent  thereto.  Witness  my 
band  and  official  seal  tbe  day  and  year  above. 
[Seal]  James  M.  Downan,  (}omm'r  of  State 
of  N.  C.  residing  in  State  of  Virginia.  North 
Carolina,  Forsyth  County.  The  foregoing 
certificate  of  James  M.  Downan,  commla- 
sioner  of  affidavits  for  the  state  of  North 
Carolina  in  the  state  of  Virginia,  is  adjudged 
to  be  correct.  Let  tbe  instrument,  with  the 
certlOcate,  be  registered.  Witness  my  band 
and  official  seal  this  6tb  day  of  December, 
1887.  C.  S.  Haxtser,  C.  S.  C.  Forsyth  County. 
Registered  in  tbe  office  of  the  register  of 
deeds  for  Forsyth  county,  in  book  4.  p.  529, 
at  9  o'clock  A.  M.,  Dec  6tb.  1887.  D.  F. 
Mast,  Begister."  (8)  That  before  the  be- 
ginning of  this  action  tbe  plaintiff  demand- 
ed of  aU  tbe  defendants  the  payment  of  said 
promiaaoiy  note,  which  demand  was  refused. 
(9)  That  the  defendant  T.  H.  Fegram,  Jr., 
has  no  other  property  or  effects  liable  to  exe- 
cution sufficient  to  satisfy  the  judgment  of 
tbe  plaintiff,  be  also  being  irredeemably  in- 
solvent beyond  tbe  property  embraced  and 
named  in  tbe  above  deed  of  trust.  Where- 
fore the  plaintiff  demands  judgment  (1)  that 
said  deed  of  trust  be  declued  null  and  void 
as  to  the  plaintiff.  (2)  That  tbe  assignees, 
Orogan  and  Buxton,  be  held  and  declared 
trustees  for  tbe  plaintiff  of  the  moneys  re- 
ceived  by  them  from  the  sale  of  tbe  real  and 
personal  property  attempted  to  be  conveyed 
in  said  deed  of  trust,  or  of  so  much  thereof 
as  will  satisfy  the  judgment  of  the  plaintiff; 
and  for  such  other  and  further  relief  as  the 
plaintiff  may  be  entitled  to. 

All  of  the  allegations  of  tbe  complaint  were 
admitted  in  the  answer,  except  that  the  de- 
fendants denied  that  tbe  wife  of  T.  H. 
Fegram  went  to  Bichmond  on  a  pleasure 
trip,  and  averred  that  she  was  an  invalid, 
and  went  there  to  be  treated  by  a  physician, 
expecting  to  be  detained  for  an  indefinite  pe- 
riod for  that  purpose.  Tbe  only  question 
discussed  was  whether  tbe  acknowleidgment 
of  the  deed  of  trust  before  the  comminioner 
was  valid,  and  from  tbe  ruling  of  the  court 
that  the  deed  of  trust  was  properly  pioved 
the  defendants  appealed.  The  judgment  was 
as  follows:  "This  cause  ooming  on  to  be 
heard,  it  is  now  adjudged  that,  upon  the  com- 
plaint and  answer,  the  plaintiff  do  recover 
of  tbe  defendants  tbe  sum  of  (358.82,  and 
interest  from  the  16th  day  of  February,  1889. 
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on  the  said  $358.32,  and  the  coets  of  this  ac- 
tion, and  that  said  assignees  l>e  declared 
trustees  of  the  proceeds  of  said  sale  of  real 
and  personal  property  described  in  the  com- 
plaint, and  that  said  deed  of  trust  be  null  and 
TOid  so  far  only  aa  the  plaintiff  in  this  action 
is  concerned." 

We  think  that  the  Code,  §  632,  confers  up- 
on commissioners  of  afiSda'vrits,  regularly  ap- 
pointed, full  authority  to  take  the  aclcnowl- 
edgment,  within  the  states  for  which  they  are 
appointed,  of  the  grantors  of  any  deed  con- 
veying land  lying  in  this  state,  and,  when 
necessary,  to  take  the  privy  examination  of 
a  married  woman  who  is  a  grantor  joining 
her  husband  in  the  execution.  When  the 
certificate  of  such  commissioner  is  adjudged 
correct  by  the  clerk  of  the  superior  court  of 
the  county  in  which  the  land  lies,  and  the 
deed  is  registered  upon  order  of  the  latter, 
the  registration  will  be  deemed  valid  for  all 
purposes.  If  a  deed  of  trust  is  so  proved  and 
registered  in  obedience  to  the  order  of  such 
clerk  after  adjudication  by  him  it  will  be  ef- 
fectual to  pass  the  title  of  land  or  other  prop- 
erty conveyed  in  the  deed  to  the  trustee,  and 
will  create  a  lien,  as  against  sutmequent  pur- 
chasers for  value  or  docketed  judgments  of 
later  date,  in  favor  of  the  eestui  que  trust 
named  in  the  deed.  It  is  not  material  in  such 
cases  whether  the  grantors,  or  either  of  them, 
are,  at  the  time  of  the  execution  of  the  deed 
or  deed  of  trust,  residents  of  this  state  or 
domiciled  in  the  state  in  which  the  acknowl- 
edgment is  taken. 

CJounsel  contended  that  the  ruling  of  this 
court  in  the  case  of  De  Courcy  v.  Barr,  Bush. 
£q.  181,  is  decisive  of  the  question  raised  in 
this  case.  We  cannot  concede  the  position 
to  be  tenable.  The  court  in  that  case  con- 
stmed  section  2,  c.  21,  Bev.  St.,  as  empow- 
ering commissioneis  of  aflSdavits  to  take  the 
acknowledgments  of  non-residents  only,  up- 
on the  ground  that  the  section  declared  that 
the  acknowledgment  should  have  "the  same 
force  and  effect,  etc.,  as  if  the  same  had  been 
made"  before  some  one  of  "the  judges  of  su- 
preme jurisdiction  in  any  other  state. "  Sec- 
tion 5,  c.  37,  Rev.  St.,  authorized  judges  of 
courts  of  supreme  jurisdiction  in  other  states 
to  take  the  acknowledgment  of  grantors  resid- 
ing "in  any  of  the  United  States  other  than 
this  stale. "  The  Revised  Code  was  enacted  at 
the  next  session  of  the  general  assembly  held 
after  that  decision  was  rendered,  and  the  law 
as  embodied  in  section  2,  c.  21,  Bev.  Code, 
seems  to  have  been  drawn  with  the  purpose 
of  enlarging  the  powers  of  commissioners  of 
affidavits,  and  enabling  them  to  take  and  cer- 
tify acknowledgments  of  grantors  to  deeds, 
whether  they  were  non-residents,  or  residents 
of  this  state  temporarily  absent  from  the 
state.  The  section  last  named  has  been  in 
force  since  its  enactment  by  the  legislature 
of  1854-55,  being  almost  the  same  as  section 
632  of  the  Code.  The  latter  gives  to  ac- 
knowledgments, taken  before  commissioners 
of  affidavits,  "the  same  force  and  effect,  for 
all  purposes,  as  if  the  same  had  been  made  or 


taken  before  any  competent  authority  in  tbi» 
state."  It  does  not  seem  that  any  serious 
doubt  has  been  entertained  as  to  the  true 
meaning  of  the  law  now  in  force.  It  baa 
been  considered  as  conferring  upon  a  com- 
missioner of  affidavits  the  same  authority  to 
take  the  proof  of  execution  or  the  acknowl- 
edgment of  grantors  who  may  be  in  the  state 
for  which  they  are  appointed,  (whether  there 
temporarily  or  as  residents,)  as  to  the  execu- 
tion of  deeds  conveying  land  or  other  prop- 
erty located  in  this  state,  that  are  required 
or  allowed  by  law  to  be  registered,  that  i» 
given  by  law  to  the  clerk  of  the  superior  court 
of  the  county  in  which  the  land  lies,  but  the 
clerk  has  power  to  adjudge  that  the  execution 
has  been  properly  proved,  and  order  the  reg- 
istration; while  the  commissioner  is  funotut 
offleio  as  to  any  given  deed,  when  he  has 
attached  to  it  his  certificate,  as  to  proof  or 
acknowledgment  of  its  execution.  Evans  v. 
Etheridge,  99  N.  C.  43,  5  S.  £.  Rep.  386; 
Si  mmons  v.  Gholson,  5  Jones  N.  C.  401 .  The 
plaintiff  is  not  entitled  to  judgment  against 
the  defendants  Buxton  and  Grogan.  He  has 
already  recovered  judgment  against  the  de- 
fendant Pegram.  There  is  error.  Judgment 
reversed. 


(101  N.  C.  629> 

M0G1TI.LOH  »t  (U.  V.  Daniel. 

(Supreme  Court  of  North  Caroltna.    April  •, 
1889.) 

TVHASCT  IN  COMHOH— ADVnUB  POBSSSSIOK. 

Where  an  order  of  sale  of  the  land  of  a  decedent 
to  pay  debts  is  made  without  service  of  any  pro- 
cess on  certain  of  the  devisees,  and  the  sale  there, 
under  purports  to  be  of  the  entire  Interest  in  Qu 
land,  the  cfeed  is  color  of  title  against  all  the  dev- 
isees. The  dORtrine  of  tenancy  in  common  cannot 
be  applied  to  the  purchaser  in  such  case. 

T.  B.  Bailey  and  A.  B.  Bolton,  for  appel- 
lants.   E.  L.  Gaither,  for  appellee. 

Davis,  J.  Civil  action  tried  before  Clark, 
J.,  at  spring  term,  1888,  of  the  superior 
court  of  Davie  county.  The  plaintiffs  al- 
leged that  they  were  the  owners  of  two  undi- 
vided fifths  of  the  land  in  controversy,  as 
devisees  of  Alfred  McCuiloh,  deceased,  and 
that  the  defendant  is  the  owner  of  the  other 
three-Bfths,  as  tenant  in  common  with  plain- 
tiffs, and  is  in  possession,  and  wrongfully 
withholds  the  same,  and  they  demand  judg- 
ment that  they  be  "let  into  possession,"  etc. 
The  defendant  answers  at  much  length,  aver- 
ring several  grounds  of  defense,  and  among 
them,  in  substance,  that  the  land  in  question 
was  sold  publicly  by  James  M.  Johnson,  ex- 
ecutor of  Alfred  McCuiloh,  deceased,  on  the 
1st  day  of  May,  1869,  in  otiedience  to  a  de- 
cree of  the  superior  court  of  Davie  county, 
at  which  sale  the  defendant  became  pur- 
chaser ;  that  the  sale  of  the  land  was  con- 
firmed, the  purchase  money  paid,  and  a  deed 
under  a  decree  of  the  court  executed  to  him 
therefor,  and  that  he  has  held  the  same  ever 
since  adversely  to  all  persons  under  the  said 
deed ;  that  the  purchase  was  "  with  the  full 
knowledge  and  without  objection  on  the  part 
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of  the  plaintiflB,  and  that  by  their  acts  and 
conduct  be  was  encouraged  to  buy"  said  land. 
There  are  also  averments  of  fact  showing 
possession  adverse  to  the  plaintiffs,  and  the 
•recognition  by  them  of  the  sole  ownership  of 
the  defendant;  and  he  relies  upon  his  pur- 
chase and  deed,  and  adverse  possession  there- 
under, and  the  statute  of  limitations.  After 
referring  to  the  complaint  and  answer,  to  be 
taken  as  a  part  thereof,  the  following  is  the 
statement  of  the  case  on  appeal:  The  testa- 
tor died,  and  James  Af.  Johnson  duly  quali- 
fied as  his  executor  prior  to  the  11th  day  of 
September,  1867,  at  which  time  said  executor 
filed  his  petition  for  the  sale  of  the  land  in 
controversy  for  assets  to  pay  the  debts  of 
said  Alfred  McCulloh.  An  order  of  sale  was 
granted,  and  the  land  was  sold  at  public  auc- 
tion, at  the  court-house  in  Mocksville,  when 
and  where  defendant  bought.  The  sale  whs, 
at  fall  term,  1869,  of  Davie  superior  court, 
confirmed.  Defendant  paid  the  purchase 
money,  and  on  the  6th  day  of  November, 
1869,  took  a  deed  from  the  executor  for  the 
entire  tract  of  land,  and  has  been  In  the  ex- 
clusive and  adverse  possession  of  the  SHme 
under  said  deed  from  that  time  down  to  the 
present.  The  judgment  purported  to  be 
against  all  the  heirs  at  law  of  Alfred  McCul- 
loh,  deceased,  but  as  a  matter  of  fact  the 
plaintiffs  were  not  served  with  process,  nor 
did  they  appear  and  file  any  answer.  The 
only  question  presented  on  the  appeal  is  that 
of  lapse  of  time  and  statute  of  limitations; 
the  above  facts  being  agreed.  The  plaintiffs 
contended  that  the  defendant  only  obtained 
by  his  purchase  the  undivided  three-fifths  in- 
tereet  of  the  three  devisees  made  parties  to 
the  proceeding  to  sell  the  land  for  assets,  and 
that,  as  he  had  not  been  in  possession  of  the 
land  for  20  years,  their  rights  were  not 
barred,  as  they  claimed  to  be  tenants  in  com- 
mon with  defendant.  The  court,  being  of 
opinion  that  the  land  descended  to  the  heirs 
at  law  only  sub  modo,  subject  to  the  prior 
right  of  the  creditors  of  testator  to  subject  it 
to  payment  of  his  debts,  and  the  sale  having 
been  adjudged  of  the  entirety  owned  by  such 
testator,  and  not  of  the  interest  of  any  of  the 
tenants  in  common,  the  deed  made  in  pursu- 
ance thereof,  purporting  to  convey  the  entire 
interest  of  such  testator,  was  color  of  title  of 
the  testator's  interest;  and  it  being  admitted 
that  defendant  has  been  in  exclusive  adverse 
possession  under  known  and  visible  lines  and 
boundaries  of  the  land  under  said  deed  from 
its  date  (1869)  down  to  this  date, — directed 
the  jury  to  find  the  issue  submitted  in  favor 
of  defendant.  Verdict  and  j  udgment  for  the 
defendant,  and  exception  and  appeal  by  plain- 
tiffs. 

This  ease  cannot  be  likened  to  a  sale  of  one 
tenant  in  common  under  execution,  as  in 
Ward  ▼.  Farmer,  92  N.  G  93,  or  to  any  one 
of  the  numerous  cases  of  a  sale  of  one  tenant 
In  common,  whether  purporting  to  sdl  his 
own  interest  only  or  the  entire  interest  in  the 
land,  cited  by  the  counsel  for  the  plaintiffs. 
It  is  insisted  for  the  plaintiffs  that  as  in  fact 


no  process  was  served  on  tbem,  the  sale  as 
to  them  WHS  absolutely  void,  and  the  effect 
of  the  deed  was  to  constitate  the  defendant  a 
joint  tenant  with  them,  and  could  not  confer 
a  title  adverse  to  them.  We  are  relieved  by 
the  facts  in  this  case  of  the  necessity  of  con- 
sidering this  question.  The  defendant  does 
not  claim  under  a  deed  from  anyone  or  more 
of  the  heirs  or  devisees  of  Alfred  McCnlloh, 
or  under  a  deed  purporting  to  sell  the  inter- 
est of  one  or  more  of  the  heirs,  but  he  claims 
against  all  of  them,  and  not  under  any  of 
them,  under  a  deed  from  J.  M.  Johnson, 
made  under  a  decree  of  the  superior  court  of 
Davie  county  in  certain  judicial  proceedings 
to  sell  land  of  the  testator  to  make  assete; 
and  an  adverse  possession  under  such  a  deed 
for  seven  years  would  confer  a  perfect  title 
against  all  persons  who  are  laboring  under 
no  disability,  and  this  even  if  the  deed  had 
been  made  by  a  stranger,  and  without  any 
pretense  of  judicial  or  other  sanction.  The 
defendant  having  held  the  land  under  the 
deed  referred  to  exclusively  and  adversely  to 
the  plaintiffs  for  more  than  seven  years, — 
from  November,  6, 1869,  to  the  bringing  of 
this  action,  September  17,  1877, — there  was 
no  error  in  the  ruling  of  his  honor.  There  is 
no  error. 

a02  N,  C.  4U) 

STBICBXAIO)  «.  Oox. 

(Suprenw  Court  of  North  CaroUna.     April  •, 
1889.) 

JlTDOMBilT— CoNDmOKAU 

1.  A  oonrt  cannot  delegate  its  Judicial  functions 
to  Its  olerk,  so  that  he  may  set  aside  a  judgment 
upon  the  performance  of  a  condition. 

2.  Alternative  or  oonditional  judgments  at  law 
are  void  in  civil  as  well  as  in  criminal  cases. 

Appeal  from  supeHor  court,  Suny  county; 
Glakk,  Judge. 

This  case  was  submitted  npon  the  follow- 
ing agreed  statement:  This  was  a  civil  ao> 
tion,  brought  by  plaintiff  for  the  possessioa 
of  the  land  described  in  the  complaint,  re- 
turnable to  August  term,  1887.  At  the 
November  term,  1887,  Judge  Gilubb  grant- 
ed judgment  for  plaintiff  for  possession  of 
the  land,  to  be  stricken  out  if  defendant 
filed  a  justified  bond,  in  the  sum  of  ^200, 
within  30  days  from  the  adjournment.  The 
defendant  failed  to  file  in  30  days  the  justi- 
fied bond  required  in  said  judgment,  but 
within  30  days,  and  without  notice  to  plain- 
tiff, did  file  with  the  clerk  an  affidavit  thi4 
affiant  was  unable  to  give  the  justified  tx>nd 
required,  and  also  unable  ta  make  the  de- 
posit; and  also,  at  same  time,  defendant's 
attorney  filed  with  the  clerk  the  certificate 
required  by  statute,  and,  upon  producing 
the  affidavit  and  certificate,  the  clerk  made 
an  order  allowing  defendant  to  defend  the 
suit  without  bond.  After  the  expiration  ot 
the  30  days,  to-wit,  on  the  13tb  February. 
1888,  the  defendant  having  failed  to  file  the 
justified  bond  as  required,  the  clerk  issued  a 
writ  of  possession,  Mid  delivered  same  to  the 
sheriff,  and  same  was  duly  executed  the  16th 
February,  1888,  by  M.  L.  Patterson,  a  rega- 
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Itir  deputy-sheriff,  by  pntttng  defendant  oat 
and  plaintiS  in  possession  of  the  said  land. 
That  defendant,  after  due  notice  to  plaintiff, 
moved  bis  honor,  Gi.abk,  J.,  at  tbe  spring 
term  of  said  court,  to  set  aside  said  writ  of 
possession,  on  the  ground  that  the  same  was 
Illegally  issued,  and  for  an  order  of  restitu- 
tion; that  said  motion  was  allowed;  and  the 
judge  assigned  the  following  grounds:  First, 
that  the  Judgment  of  Judge  Gilmer  con> 
tained  a  condition,  and  was  therefore  void; 
seoondlt/,  that  tbe  clerk  was  legally  author* 
ized  to  make  the  order  be  did,  allowing  de- 
fendant to  defend  tbe  suit  without  bond,  and 
that  the  writ  of  possession,  issued  after  such 
ordor,  was  without  legal  authority,  and 
therefore  void;  and  rendered  judgment  set- 
ting aside  the  writ  of  possession,  and  order- 
ing a  writ  of  restitution.  From  this  judg- 
ment plaintiff  appealed. 

Watson  dt  Buxton  and  W,  F.  Carter,  for 
appellant.     R,  L.  Baymore,  tor  appellee. 

SuBFHJUCD,  J.  We  are  aware  that  it  has 
not  been  nnosual  to  render  judgments  like 
the  one  in  question,  but,  as  they  have  gener- 
ally been  granted  as  an  indulgence  to  defend- 
ants, and  acquiesced  in  by  them,  their  valid- 
ity has  never  been  directly  determined  by 
this  court  "At  law,  the  judgment  is  yea  or 
nay,  for  one  party  and  against  tbe  other." 
^Freem;  Judgm.  §  2.  Ami  a  court  cannot  del- 
egate its  judicial  functions  to  its  clerk,  so 
that  be  may  set  aside  a  judgment  upon  the 
performance  of  a  condition.  Alternative  or 
conditional  judgments  at  law  are  void  in  civil 
as  well  as  in  criminal  cases.  State  v.  Ben- 
nett, 4  Dev.  k  B.  43;  State  v.  Perkins,  82  N. 
C.  682.  There  is  no  error  in  the  ruling  of 
his  honor. 


(103  N.  C.  8ST) 

State  v.  Wiucbrsoh. 

iSu/preme  Court  of  North  OaroUna.    April  9, 
1880.) 

7AI.SB  Prctbhsxs— IKSTBCOTION-- BinsairoB. 

1.  On  indlotment  for  false  pretense,  by  wblch 
defendant  sold  an  unsound  horse,  it  appetured  that 
defendant  knew  the  horsQ  had  a  disease  of  long 
•tandinR,  and  that  lameness  would  only  occur  after 
about  three  days'  driving;  also  that  the  purchaser, 
diaoovering  that  the  h«tse  limped,  was  assured  by 
defendant  that  it  had  never  been  lame,  and  that 
tiie  limping  was  the  result  of  recent  shoeing,  and 
was  temporary.  Held,  that  an  Instruction  that, 
U  the  purchaser  oonld  perceive  the  lameness,  the 
principle  of  oaoeat  emipUyr  applied,  and  defendant 
was  not  guilty,  was  properly  refused. 

3.  Where  a  witness  who  testified  in  a  prelimi- 
nary examination  is  insane  at  the  time  of  tilal.  It 
1b  no  objection  to  the  admission  in  evidence  of  his 
tasUmony,  aa  taken  down  by  the  justice,  that  the 
evidence  is  not  signed  by  the  witness,  where  the 
case  purports  to  sat  out  only  an  extract  of  the  ez- 
■mination,  as  it  will  be  presiuned  that  the  witness 
did  sign  tt> 

The  Attorney  General,  for  the  State.  JR. 
H.  Battle,  for  appellant. 

Sbbphkbd,  J.  This  was  an  indictment 
for  false  pretense,  tried  before  Philips,  J., 
and  a  jury,  at  fall  term,  1888,  of  Stiinly  su- 
perior court.  The  pretense  charged  was  "  that 


a  certain  bay  horse,  which  be,  the  said  J.  M. 
Wilkerson,  (the  defendant,)  then  and  there 
had,  was  sound,  and  not  lame,  whereas  m 
truth  and  in  fact  the  said  bay  horse  wrs  not 
sound,  and  was  lame  from  a  diseased  shoul- 
der." The  Indictment  further  charges  that 
by  reason  of  said  false  pretense,  falsely  and 
fraudulently  made,  the  defendant  induced  the 
prosecutor,  one  W.  L.  Daniels,  to  exchange 
horses  with  him.  There  was  evidence  on 
tbe  part  of  the  state  tending  to  sustain  the 
charge,  and  there  was  evidence  on  the  part 
of  the  defendant  that  the  prosecutor  tried  the 
horse,  and  said  that  "it  limped  some." 
There  was  also  evidence  to  the  e^ect  that  the 
prosecutor,  after  discovering  that  the  horse 
limped,  was  assured  by  the  defendant  that 
the  animal  had  never  beien  lame,  and  that  said 
limping  was  tberesultof  having  been  recently 
shod ;  was  temporary,  and  not  the  result  A 
disease;  and  that  the  horse  was  as  sound  as  a 
dollar.  There  was  evidence  to  tbe  effect  that 
t'ie  lameness  was  produced  by  an  old  disease, 
tbe  signs  of  which  were  not  apparent  upon 
inspection.  In  the  course  of  the  trial  tbe 
state  introduced  J.  W.  Bostlan,  a  witness  for 
the  state,  who  testifled  "that  he  was  the  jus- 
tice before  whom  the  preliminary  trial  was 
had,  and  that  at  the  trial  before  him  one  J. 
P.  Tall)ert  was  sworn  and  examined  as  a 
witness,  and  that  bis  evidence  was  duly  re- 
corded by  him,  and  returned  to  the  clerk  v/ittx 
the  whole  record;  that  J.  P.  Talbert  is  now 
insane,  and  is  confined  in  the  Morganton  In- 
sane Asylum;  that  the  defendant  was  present 
and  with  counsel,  and  cross-examined  Tal- 
bert and  the  other  witnesses;  that  the  evi- 
dence so  taken  down  by  him  at  the  trial  and 
returned  to  the  clerk  is  just  as  it  was  when 
he  returned  it,  and  was  in  his  handwriting." 
Tbe  state  then  offered  to  read  to  the  jury  the 
evidence  of  J.  P.  Talbert,  taken  down  by  the 
committing  magistrate.  The  court  allowed 
it  to  be  read,  and  the  grounds  of  admission 
were  the  facts  as  testifled  to  by  J.  W.  Bos- 
tlan, [the  justice,]  in  addition  to  insanity  of 
witness  Talbert,  which  was  admitted.  The 
defendant  excepted.  The  defendant's  coun- 
sel asked  for  the  following  instructions:  "(1) 
It  tbe  horse  was  lame  at  the  time  of  the  trade, 
and  the  prosecuting  witness  could  perceive 
the  lameness,  as  he  testifled  he  did,  then  the 
principle  of  caveat  emptor  applies,  and  your 
verdict  will  be  not  guilty."  This  was  re- 
fused. "(2)  If  the  jury  believe  from  tbe 
evidence  that  the  horse  was  lame  when 
Wilkerson  traded  him,  and  at  the  time  of  the 
trade  he  told  tbe  prosecuting  witness  that  be 
took  the  horse  at  his  own  risk,  then  the  prin- 
ciple of  caveat  emptor  applies,  and  tbe  jury 
should  return  a  verdict  of  not  guilty."  This 
was  given.  "(3)  If  the  jury  And  from 
the  evidence  that  Wilkerson  believed  tbe 
horse  to  be  sound  and  well  at  the  time  of  the 
trade,  then  the  jury  should  find  the  defend- 
ant not  guilty."  This  instruction  was  given. 
Tbe  fourth  instruction  was  to  the  same  effect 
as  the  above,  and  was  given.  "(5)  There  is 
no  evidence  that  the  eondition  of  thue  horse, 
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at  the  time  Dr.  Ivey  had  him,  was  ever 
brought  to  the  knowledge  of  Wllkerson." 
Refused.  "(6)  There  is  no  evidence  that 
the  condition  of  the  horse,  at  the  time  Fore- 
man owned  him,  was  ever  brought  to  the 
knowledge  of  Wilkerson."  Refused.  "(7) 
There  is  no  evidence  that  Wilkerson  knew 
that  the  horse  ever  had  a  disease  of  the 
shoulder."  Refused.  "  (8)  If  Wilkerson  did 
not  know  that  the  horse  had  a  diseased 
shoulder,  then  the  jury  will  return  a  verdict 
of  not  guilty. "  This  was  given.  The  judge 
charged  the  jury  that  if  the  defendant  at  the 
time  of  the  trade  represented  that  "the  horse 
was  sound  as  a  dollar,  and  all  right;"  that 
he  was  not  lame,  and  never  bad  been;  and 
these  representations  were  false,  and  the  de- 
fendant knew  them  to  be  false,  at  the  time 
they  were  made,  and  the  prosecuting  wit- 
ness was  thereby  deceived,  he  would  be 
guilty.  The  defendant  excepted  because  the 
court  "refused  to  give  the  instructions  num- 
bered 1,  5,  6,  and  7,  as  asked  for,  and  to  tlie 
instruction  given  by  the  court,  not  included 
in  the  instructions  asked  for."  There  was 
a  verdict  of  guilty,  and  the  defendant  ap- 
pealed. 

The  first  exception  is  addressed  to  the  ad- 
mission by  his  honor  of  the  written  examina- 
tion of  Talbert,  the  objection  being  tliat  the 
examination  was  not  signed  by  the  witness. 
To  this  the  attorney  general  answers  that  the 
alleged  omission  should  have  been  assigned 
in  the  court  below.  It  is  well  settled  by  our 
authorities  that  when  a  general  objection  is 
made,  either  to  tlie  competency  of  a  witness 
or  to  the  reception  of  testimony,  the  party 
objecting  may  avail  himself  of  any  grounds 
that  may  exist  in  support  of  bis  contention. 
But  in  tlie  case  of  testimony,  "if  only  a  part 
is  incompetent,  the  exception  will  not  be  en- 
tertained if  ihey  are  severable."  Hammond 
V.  Schiff,  100  N.  C.  175,  6  S.  E.  Rep.  753. 
When  the  objection  is  made  the  court  may 
in  all  cases  require  the  grounds  of  objection 
to  be  stated,  and  only  tliose  stated  can  be 
made  the  subjects  of  exception  and  review. 
State  V.  Kemp,  87  N.  C.  538;  State  v.  Se- 
crest,  80  N.  C.  451.  In  fairness  to  the  j  udges, 
and  in  aid  of  an  intelligent  ruling  upon  the 
questions  presented,  we  go  further,  and  say 
that  if,  aft»r  being  requested  by  the  court,  a 
party  refuses  to  state  the  grounds  of  liis  ob- 
jection, his  exception  shall  avail  him  noth- 
ing. In  this  case  there  was  a  general  excep- 
tion, but  we  are  unable  to  perceive  any 
reason  why  the  examination  should  not  have 
t)een  admitted.  The  case  does  not  purport 
to  set  out  anything  but  a  mere  extract  from 
the  examination,  and  we  do  not  feel  at  liberty 
to  assume  from  this  that  the  witness  did  not 
sign  it.  The  presumption  is  that  the  justice 
performed  his  duty,  (State  v.  Parish,  Busb. 
239;)  and  his  testimony,  and  the  remarks  of 
the  judge,  strongly  tend  to  show  that  the  ob- 
jection and  mling  were  based  only  upon  the 
sufiBciency  of  certain  extrinsic  facts,  neces- 
sary  to  be  shown  before  the  examination 
eodld  be  read.    If  the  witness  did  not  sign 


it,  the  defendant  could  have  made  it  so 
appear  by  having  the  entire  examination 
brought  up  as  a  part  of  the  case.  This  he 
has  failed  to  do,  and  the  exceptions  must  be 
overruled. 

The  fifth,  sixth,  and  seventh  prayers  for 
instruction  were  properly  refused,  as  a  peru- 
sal of  the  testimony  will  show  that  Foreman 
sold  the  horse  to  Ivey,  and,  after  the  defend- 
ant bought  it.  Foreman  called  his  attention 
to  the  diseased  shoulder,  and  that  the  defend- 
ant told  him  that  he  had  "gotten  the shonlder 
all  right."  This  disposes  also  of  the  excep- 
tion to  the  testimony  of  Foreman  and  Ivey, 
the  objection  being  that  the  defendant  bad 
no  knowledge  of  the  diseased  shoulder  while 
they  owned  the  animal.  It  was  immaterial 
whether  the  defendant  knew  of  it  then  or 
not,  as  it  was  brought  to  his  knowledge  be- 
fore he  traded  with  the  prosecutor.  Besides, 
the  testimony  was  admissible  to  show  that 
the  horse  was  in  fact  diseased.  The  other 
prayers  for  instruction,  except  the  first,  were 
given.  This  is  predicated  upon  a  pait  only 
of  the  testimony  of  the  prosecutor,  and  en- 
tirely ignores  his  statement  that  when  he 
called  the  defendant's  attention  to  the  "limp- 
ing" of  the  animal,  the  defendant  assured 
him  that  it  was  not  lame  from  any  disease, 
had  never  been  lame,  and  was  as  "sound  as 
a  dollar,"  at  the  same  time  suggesting  that 
the  "limping"  was  caused  by  the  animal  bav- 
ing  t)een  recently  shod.  Mr.  Wharton,  In 
his  work  on  Criminal  Law,  volume  2,  g  2128, 
says:  "  We  have  seen  that  to  cheat  at  com- 
mon law  it  is  essential  that  the  fraud  should 
be  latent.  It  was  in  part  to  meet  this  diffi- 
culty that  the  statute  of  false  pretenses  was 
passed,  and  under  tills  statute  it  has  l)een  re- 
peatedly held  that  it  matters  not  how  patent 
the  falsity  of  a  pretense  maybe,  if  it  succeeds 
in  defrauding."  After  speaking  of  some 
cases  modifying  this  view,  he  concludes  by 
saying:  "It  is  .submitted,  however,  Lliat 
whether  the  prosecutor  had  the  means  of  de- 
tection at  hand,  or  whether  the  pretenses 
were  of  such  a  character  as  to  impose  upon 
him,  are  questions  of  fact  to  be  left  to  the 
jury,  as  they  must  necessarily  vary  with  the 
particular  case.  If  fraudulent  and  false  pre- 
tenses were  used,  and  goods  obtained  by 
them,  nothing  but  very  gross  carelessness 
will  justify  an  acquittal.  The  statutes  sup- 
pose defective  caution,  for  if  there  were  per- 
fect caution  no  false  pretenses  could  take 
effect."  We  think  that  these  principles  gov- 
ern this  case.  It  is  true  that  in  State  v. 
Young,  76  N.  0.  260,  the  doctrine  of  caveat 
emptor  was  recognized  as  applicable  to  false 
pretense,  but,  to  quote  the  language  of  the 
court,  "the  fact  misrepresented  was  that  the 
cotton  was  <  good  middling,'  but  this  was  a 
matter  of  observation,  and  the  defect  was  as 
patent  to  the  prosecutrix  as  to  any  one  else, 
and  there  the  doctrine  of  oaveat  emptor  must 
apply."  That  case  was  quite  disdnot  from 
this.  There,  in  the  very  nature  of  things, 
the  prosecutrix  could  judge  of  the  quality  of 
the  cotton,  and  nothing  was  said  or  done  by 
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the  defendant  to  mislead  or  deceive  her.  II 
was  at  most  a  mere  matter  of  jadgmentt 
which  she,  like  other  purchasers,  was  ex- 
pected to  exercise.  In  our  case  the  pretense 
was  that  the  animal  was  sound,  and  was  not 
lame,  and  the  evidence  tended  to  show  that 
the  defendant  knew  that  it  had  a  disease 
of  long  standing,  called  "swinney,"  which 
was  not  perceptible,  and  that  the  lameness 
would  not  occur  until  after  about  three  days 
driving;  that  when  the  prosecutor  discovered 
symptoms  of  lameness,  his  suspicions  were 
allayed  by  the  assurances  of  the  defendant, 
as  above  stated.  In  view  of  these  circum- 
stances his  honor  very  properly  refused  to 
charge  that  the  mere  fact  that  the  prosecutor 
perceived  the  lameness  at  the  time  of  the 
trade  entitled  the  defendant  to  a  verdict  of 
not  guilty.  This  would  be  disregarding  all 
the  testimony  tending  to  show  the  strat- 
agem and  fraud  of  the  defendant,  and  put- 
ting the  case  to  the  jury  only  upon  that  part 
of  the  testimony  which  was  favorable  to  him. 
No  proper  instruction  having  been  refused, 
and  there  being  no  error  in  the  charge  as 
given,  we  see  no  reason  to  disturb  the  ver- 
dict.   There  is  no  error. 


(86  Va.  36) 

JiMEiNs  et  ux.  e.  Laweenob  «t  al. 

(Supreme  Court  of  AppeaU  of  Vtrginia.  April 

11, 1889.) 

DbVISK — CONBTBDCTIOS. 

Testator  owned  two  ad  j  acent  lots  with  the  houses 
thereon  numbered  713  and  714.  They  were  sepa 
rate  and  well  defined,  and  there  was  a  vacant  space 
between  the  houses  oonsisting  of  the  eastern  5  feet 
of  No.  714,  and  the  western  14>^  feet  of  No.  712, 
there  being  a  fence  on  the  dividing  line  of  the  lots. 
The  five  feet  mentioned  were  paved  and  used  as 
an  alley  to  afford  access  to  No.  714  as  a  side  en- 
trance, when  testator  bought  the  property,  which 
was  purchased  as  one  body.  He  devised  his  "two 
brick  houses  and  lots  Nos.  712  and  714,  and  also  the 
vacant  lot  between  said  houses,"  to  defendants. 
Later  he  made  a  codicil  whereby  he  revoked  so 
much  of  the  devise  as  "relates  to  the  house  and  lot 
Na  713,  *  *  *  and  the  vacant  lot  between  this 
house  and  lot  No.  712  and  lot  No.  714,  "and  devised 
"this  said  brick  house  and  lot  No.  712,  and  the  va- 
cant lot  between  this  and  the  adjoining  property. 
No.  714, "  to  complainants.  Held,  that  the  codicil 
did  not  revoke  the  devise  as  to  tiie  five-foot  alley, 
which  passed  to  defendants  as  part  of  lot  No.  714. 

George  P.  Haw  and  W.  W.  Cosby,  for  ap- 
pellants.    Meredith  (t  Cocke,  for  appellees. 

Faumtleroy,  J.  The  petition  of  William 
S.  Jinkins  and  Isabella,  his  wife,  William  Y. 
Jinkins,  and  Ai-cher  Lee  Jiukins,  and  Charles 
B.  Jinkins,  an  infant,  who  sues  by  bis  next 
friend,  William  S.  Jinkins,  the  last  three  be- 
ing all  of  the  children  of  William  S.  Jinkins 
and  Isabella,  his  wife,  and  R.  D.  Wortham, 
trustee  for  William  S.  Jinkins  and  Isabella 
Jinkins,  complains  of  a  Qnal  decree  of  the 
chancery  court  of  the  city  of  Richmond,  ren- 
dered against  them  on  the  2l8t  day  of  April, 
1888,  in  the  suit  of  Jinkins  and  others  against 
Lawrence  and  others.  The  object  of  the  suit 
is  to  obtain  the  construction  of  two  devises 
made  in  the  last  will  and  testament  of  J.  J. 
Pendleton,  deceased,  which  was  admitted  to 
v.98.E.no.6— 27 


probate  in  the  chancery  court  of  the  city  of 
Richmond  on  the  6th  day  of  October,  1885. 
The  fifth  clanse  of  the  said  will  is  in  these 
words  and  figures,  viz.:  "Fifthly.  I  give 
and  devise  unto  my  executor  hereinafter 
named  my  two  brick  houses  and  lots,  Nos. 
712  and  714,  and  also  the  vacant  lot  between 
the  said  two  houses,  situated  on  the  north 
side  of  Clay  street,  between  Munford  and  Gil- 
mer  streets,  the  said  two  houses,  lots,  and  va- 
cant lot  being  the  ones  nearest  to  Munford 
street,  to  hold  to  my  said  executor,  and  his 
heirs  and  assigns,  forever,  upon  the  follow- 
ing trust,  nevertheless,  that  is  to  say,  for 
the  use  and  benefit  of  both  my  nephew,  James 
F.  Lawrence,  and  his  wife.  Arietta  Law- 
rence, during  the  term  of  their  natural  lives, 
and,  upon  the  death  of  either,  to  the  survivor 
of  them;  and,  at  their  death,  be,  my  said  ex- 
ecutor shall  sell  the  said  houses  and  lots,  and 
shall  divide  the  proceeds  arising  from  the 
sale  thereof  equally  between  all  of  the  children 
of  the  said  James  F.  Lawrence  that  are  now 
living,  or  that  may  hereafter  be  born  to  him 
in  lawful  wedlock,  the  issue  of  any  child  or 
children  dying,  leaving  issue,  to  take  the  share 
of  his,  her,  or  their  parents."  The  testator 
made  a  co-Jicil  to  bis  said  will  on  the  27th  day 
of  November,  1884,  as  follows,  viz.:  "Where- 
as I,  J.  J.  Pendleton,  have  made  my  last 
will  in  writing,  bearing  date  the  13th  day  of 
February,  18i^,  now  I  do  hereby  make  this 
codicil  thereto,  to  be  taken  as  part  thereof.  I 
do  hereby  revoke  that  part  of  the  devise  con- 
tained in  the  fifth  clause  of  my  said  will 
which  relates  to  the  house  and  lot  No.  712, 
on  Clay  street,  and  the  vacant  lot  between 
this  house  and  lot  No.  712  and  lot  No.  714; 
and  I  do  hereby  give  and  devise  this  said 
brick  house  and  lot  No.  712,  and  the  vacant 
lot  between  this  and  the  adjoining  property. 
No.  714,  to  my  executor  named  in  my  said 
will,  upon  the  following  trust:  for  the  nse 
and  benefit  of  my  friend  William  S.  Jinkins 
and  his  wife,  Isabella,  during  the  term  of 
their  natural  lives;  and  he,  my  said  executor, 
shall  permit  them,  or  the  survivor  of  them, 
to  manage  the  said  property,  and  to  receive 
the  rente,  issues,  and  profits  arising  there- 
from; and,  upon  the  death  of  both  of  them, 
the  said  property  shall  pass  in  fee  to  the  chil- 
dren of  the  said  William  S.  Jinkins  and  Isa- 
bella, his  wife.  I  desire  to  say  that  the  above 
devise  is  made  as  a  grateful  acknowledgment 
of  the  kind  attention  shown  to  me  by  my 
friend  William  S.  Jinkins  during  my  sick- 
ness." 

The  appellants  contend  that  under  the  saiu 
codicil  to  said  will  they  take  the  house  and 
lot  712,  and  the  whole  of  the  vacant  land, 
that  is,  the  ground  not  actually  built  upon 
between  the  house  No.  712  and  the  house  No. 
714,  which  is  19  feet  and  6  inches.  The  ap- 
pellees answered  the  bill,  and  denied  that  the 
appellants  are  entitled  to  the  five-foot  alley, 
which  is,  and  has  always  been,  a  part  of  lot 
No.  714.  as  known  in  the  plan  of  the  city, 
and  in  their  answer  they  set  forth  facte  which 
the  appellanto  expressly  admit  to  be  true. 
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The  lower  roiirt  decided  against  the  daim  of 
the  appellants  to  the  five-loot  allev,  and  held 
that  the  codicil  did  not  revoke  the  fifth  clau.°e 
of  the  will  as  to  the  said  five  feet,  and  that  it 
WBS  devised  and  went  to  tlie  appellees,  as  an 
essential  and  obvious  component  part  of  iot 
No.  714,  devised  to  them  by  the  will. 

The  only  question  presented  by  this  appeal 
is  whether  the  ciiancery  court  of  the  city  of 
Richmond  in  its  decree  properly  construed 
the  fifth  clause  of  the  will  and  the  codicil  of 
the  testator.  We  are  of  opinion  that  the  de- 
cree complained  of  is  plainly  right,  and  that 
the  construction  of  the  will  and  codicil  of  the 
testator,  made  by  the  said  decree,  is  manifest- 
ly just  and  true  to  the  intention  of  the  testa- 
tor. Indeed, .it  is  difficult  to  understand  how 
there  could  be  any  doubt  or  contention  as  to 
the  explicit  and  discriminating  directions  of 
the  testator.  The  record  shows  that  all  the 
property  mentioned  in  the  fifth  clause  of  the 
will  and  in  the  codicil  were  two  lots,  Nos. 
712  and  714  West  Clay  street.  The  lots  were 
adjoining  lots,  but  separate  and  well  de- 
fined, and  had  never  been  merged ;  and  the 
vacant  space  between  the  two  houses  con- 
sisted of  a  portion  of  each  separate  lot,  viz., 
the  eastern  6  feet  of  lot  No.  714,  and  the  west- 
«m  14  feet  6  inches  of  lot  No.  712,  defined  by 
a  fence  which  has  always  been  on  the  divid- 
ing line  between  the  two  lots,  as  numbered 
on  the  city  plan  714  and  712  respectively. 
The  said  five  feet  of  space  were,  during  the 
life-time  of  the  testator,  and  at  the  time  he 
bought  the  lot  No.  714,  its  side  entrance,  and 
had  been  for  many  years  payed  with  stone 
and  used  as  an  indispensable  necessity  and 
part  of  lot  No,  714,  and  it  was  an  exact  comple- 
ment of  the  27  feet  front  of  lot  714,  conveyed 
by  deed  of  October  15,  1867,  from  Charles 
Heiss  and  wife  to  John  J.  Pendleton,  the  tes- 
tator. When  the  testator  made  his  will,  Feb- 
ruaiy  13, 1883,  hedevised  his  two  lots.  No.  712 
and  No.  714,  and  the  vacant  space,  of  course, 
"between  these  two  said  bouses,"  to  bis 
nephew,  James  F.  Lawrence,  and  his  wife,  for 
their  joint  lives,  remainder  to  their  children  in 
fee;  but  when  he  came  to  alter  this  devise 
by  the  codicil  made  November  27. 1884,  so  as 
to  take  away  from  his  nephew  and  wife  and 
children  lot  No.  712,  and  to  devist;  it  to  his 
friend  William  S.  Jinkins,  and  his  wife  and 
children,  he  carefully  discriminates  his  lan- 
guage, and  devises  to  William  S.  Jinkins  and 
wife,  with  remainder  to  their  children,  "this 
said  brick  house  and  lot  No.  712,  and  the  va- 
cant lot  between  this  and  the  adjoining  prop- 
erty No.  714."  In  the  fifth  clause  of  the  will 
he  devised  nil  the  unoccupied  space  as  the 
"vacant  lot  between  these  two  said  houses;" 
but,  when  he  came,  nearly  two  years  there- 
after, to  modify  this  devise  of  both  his  two 
brick  houses  and  lots  Nos.  712  and  714  to 
bis  nephew,  he  uses  the  careful  and  significant 
description  of  what  be  devises  to  his  friend 
Jinkins  and  wife  and  children,  "tliis  said 
brick  house  and  lot  No.  712,  and  the  vacant 
lot  between  this  and  the  adjoining  property," 
having  first  said  in  the  codicil:   "I  do  hereby 


revoke  that  part  of  the  devise  contained  in 
the  fifth  clause  of  my  said  will  which  relates 
to  the  house  and  lot  No.  712,  on  Qay  street, 
and  the  vacant  lot  between  this  house  and 
lot  No.  712  and  lot  No.  714."  There  is  no 
error  In  the  decree  appealed  from,  and  it  is 
al9rmed. 


(85  Va. 
WATSOM  e.  COHHONWEALTH. 
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(Supreme  Coitrt  of  Avpeala  of  ViirglnUi.  March 

7,  1889.) 

MuBDEB — Instructions — Rsoord. 

1.  On  a  murder  trial,  defendant  having  shot  de- 
ceased with  s  gun,  after  fighting  and  abusive  lan- 
guage by  both,  an  instruction  that  If  deoeased  used 
the  most  grievous  words  of  reproach,  aggravated 
with  the  most  provoklDg  circumstauoes,  and  upon 
such  provocation  defendant  killed  him  with  a  dead- 
ly weapon,  it  was  murder  in  the  first  degree,  is  er- 
ror, as  the  presumption  Is  that  every  kUllng  Is 
murder  in  the  second  degree,  and  the  burden  is  oo 
the  prosecution  to  raise  It  to  the  first  degree. 

2.  The  record  on  appeal,  as  certified  bv  the  judge, 
cannot  be  called  in  question  by  a  certiscate  of  the 
clerk  as  to  whether  certain  instruotiona  were 
given. 

Davis  <£  ifcllltoatne,  for  plaintiff  in  ei^ 
ror.  K.  A.  Ayen,  Atty.  Gen.,  for  the  Gom- 
monwealtb. 

Lact,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Greensville 
county,  rendered  on  the  27th  day  of  October, 
1887.  The  plaintilT  in  error  was  indicted  for 
the  murder  of  one  Joe  Robinson  in  the  said 
county,  and,  upon  the  trialt  found  guilty  of 
murder  in  the  first  degree  by  the  jury,  and 
sentenced  by  the  court  to  be  bung.  The  kill- 
ing was  on  the  26tb  of  December,  1886,  with 
a  shotgun,  and  was  done  in  the  presence  of  a 
number  of  people,  and  was  the  result  of  a 
good  deal  of  previous  controversy,  including 
both  fighting  and  abusive  language,  on  the 
part  of  both  parties.  A  number  of  excep- 
tions were  taken  at  the  trial,  and  the  evi- 
dence was  certified,  and  a  motion  was.  made 
to  set  aside  the  verdict  and  grant  the  ac- 
cused a  new  trial,  which  was  overruled,  and 
the  plaintiff  in  error  sentenced  in  accordance 
with  the  verdict.  Whereupon  the  plaintiff 
in  error  applied  for  and  obtained  a  writ  at 
error  from  this  court. 

The  first  error  assigned  is  as  to  the  action  of 
the  court  in  the  instructions  given  by  the 
court,  and  the  action  of  the  court  in  refusing 
the  instructions  asked  for  on  the  trial  by  the 
accused.  Among  those  given  was  the  follow- 
ing: "(5)  The  court  will  instruct  the  jury  if 
they  believe  from  the  evidence  that  Joe  Robin- 
son useil  the  most  grievous  words  of  reproach, 
aggravated  with  the  most  provoking  circum- 
stances, and  upon  such  provocation  Randall 
Watson  made  use  of  a  deadly  weapon  to  kill 
Joe  Robinson,  then  the  jury  must  find  him 
guilty  of  murder  in  the  firet  degi-ee."  It  is 
contehded  by  the  plaintiff  in  error  that  this 
instruction  presented  as  a  proposition  of  law 
that  all  killing  done  with  a  deadly  weapon, 
no  matter  what  grievous  words  were  spoken, 
or  however  provoking  may  be  the  circum- 
stances, is  murder  in  the  first  degree.   AVbile 
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it  is  true  as  a  general  proposition  of  law  that 
a  lUHn  shall  be  talien  to  intend  that  which  he 
does,  or  which  is  Uie  immediate  or  necessary 
consequences  of  his  acts,  and  when  a  man 
shoots  another  down  with  a  shotgun  the  pre- 
sumption that  the  killing  was  intended  is  a 
rational  one,  it  is  equally  true  that  every 
killing  is  presumed  by  the  law  to  be  murder 
in  the  secunil  degree,  and  the  burden  Is  upon 
the  commonwe^tb  to  raise  it  by  proof  to 
murder  in  the  first  degi-ee.  It  cannot  be 
proper  in  any  case  to  instruct  the  jury  that 
the  use  of  a  deadly  weapon  by  the  slayer, 
alone,  raises  tlie  crime  to  the  degree  of  murder 
in  the  first  degree,  in  the  absence  of  proof  of 
the  characteristic  of  that  crime;  and  it  cei*- 
tainly  can  never  be  proper  to  instruct  the 
jury  that  this  presumption  of  law  arises  by 
the  use  of  a  deadly  weapon,  superior  to  all 
proof  of  insults  and  provoking  circum- 
stances, whatsoever  they  may  be,  adduced  by 
the  defendant  at  the  trial  in  extenuation  of 
his  crime. 

This  instruction  does  not  correctly  ex- 
pound the  law.  It  was  error  to  give  it,  and 
fur  that  causethejudgmentmust be  reversed, 
and  the  verdict  set  aside,  and  a  new  trial 
granted  to  the  accused. 

There  are  many  other  errors  assigned,  but 
it  is  not  necessary  to  consider  them,  as  in 
the  view  we  take  of  it  the  case  will  have  to 
go  back  for  a  new  trial.  The  attorney  gen- 
eral argues  that  this  instruction  was  not  in 
fact  given  by  the  judge  below,  because  the 
bill  of  exceptions  sets  forth  that  seven  in- 
structions were  asked  for  by  the  common- 
wealth and  six  given  and  one  rejected,  and 
only  five  instructions  appear  in  the  record, 
and  the  clerk  has  given  a  certificate  that  only 
five  were  asked  for  by  the  commonwealth, 
all  of  which  were  copied  by  him.  But  we 
can  only  consider  the  case  upon  the  record  as 
made  by  the  conrt,  and  the  certificate  of  the 
clerk  as  to  what  was  done  or  was  not  done 
eannot  add  to  or  detract  from  the  record  as 
made  by  the  court;  and  certainly  we  cannot 
in  any  case  allow  the  record,  as  certified  by 
the  court,  to  be  contradicted  and  nullified  by 
the  recollection  of  the  clerk.  The  judge  has 
certified  that  he  so  instructed  the  jury,  and 
of  that  fact  there  can  be  no  qu'estioi^  in 
this  court  raised  by  the  clerk.  As  was  said 
by  this  court  in  Dejarnette's  Case,  75  Va. 
883:  "We  carefully  refrain  from  any  expres- 
sion or  even  intimation  of  opinion  with  re- 
spect to  the  character  and  nature  of  the  de- 
fense made  for  the  accused.  This  is  a  mat- 
ter for  the  jury,  exclusively.  Our  duty  is 
performed  in  seeing  to  it,  as  far  as  within  us 
lies,  that  the  prisoner  obtains  a  fair  trial  by 
an  impartial  jury,  according  to  the  estab- 
lished principles  and  rules  of  criminal  law, 
recognised  by  the  courts,  and  enforced  by 
the  constitution  and  laws  of  the  country." 

We  are  of  opinion,  for  the  reasons  stated, 
to  reverse  the  judgment  of  the  circuit  court 
of  OreensvUie  county,  and  to  set  aside  the 
verdict  of  the  jury,  and  award  to  the  ac- 
cused a  new  triaL 


(M  Va.  S3) 
MnSTAIM  V.  Pahmili.'b  Ez'b. 

(Supreme  Court  of  Appeali  of  Vtrgtnia.    April 
11, 1889.) 

JnniciAi.  Salrs— ArPEAiy— Rbcord. 

1.  Where,  in  a  suit  to  sell  land  to  pay  debts,  the 
oommissioner  reports  that  the  rents  and  profits 
will  pay  the  debts  within  five  years,  and  an  inef- 
fectual attempt  to  rent  It  In  compllaoce  With  a  de- 
cree to  that  eftect  is  made,  but  at  a  distanoe  from 
the  land,  and  at  a  time  of  the  year  when  it  Is  very 
difficult  to  rent  land,  it  Is  error  to  direct  a  sale. 

3.  If  the  oopiee  of  the  advertisements  posted  by 
the  commissioner  appointed  by  the  court  to  rent 
the  land  in  such  case  are  in  no  wise  referred  to  in 
his  report,  or  in  the  decree  of  sale  subsequently 
made,  they  will  not,  though  copied  into  the  record, 
be  considered  as  part  thereof  on  appeal 

Appeal  from  circuit  court,  Pittsylvania 
county. 

Bill  by  the  executor  of  W.  L.  Pannill,  de- 
ceased, against  Kol>ert  H.  Mustain,  for  the 
sale  or  rental  of  defendant's  land  to  discbarge 
liens  thereon.  Decree  of  sale,  and  defendant 
appeals. 

Rutherford  &  Page  and  P.  R.  Berkeley, 
for  appellant  Staples  &  Mut^ford,  for  ap- 
pellee. 

HiNTOy.  J.  This  is  an  appeal  from  a  de- 
cree of  the  ci  rcult  court  of  Pitt»ylvania  county, 
directing  a  sale  of  the  land  of  the  appellant. 
The  record  is  extremely  meager,  and,  in  the 
opinion  of  the  majority  of  the  court,  what 
purports  to  be  copies  of  the  advertisements 
of  renting,  being  neither  set  out  in  there- 
ports  of  the  commissioner  appointed  to  rent 
out  the  land,  as  a  part  of  his  report,  nor  re- 
ferred to  therein  aa  exhibits  filed  therewith, 
nor  noticed  in  the  decree,  are  not  to  be 
deemed  parts  of  the  record.  But,  from  what 
is  set  out  in  the  record,  it  does  appear  from 
the  report  of  the  commissioner  to  whom  the 
case  was  referred,  from  the  testimony  before 
him,  that  the  liens  resting  on  the  land  could 
be  paid  oft  from  the  rents  and  profits  of  the 
land  for  five  years;  that  the  land  was  ex- 
posed for  renting  at  periods  in  the  year  when 
it  is  almost  im|)osslble  to  rent  land  at  all,  and 
that  the  land  was  exposed  for  renting  at  a 
distance  from  the  premises.  In  this  posture 
of  the  case  it  seems  to  the  court  that  there 
cannot  be  a  safe  determination  of  the  contro- 
versy at  this  time,  and  that  the  decree  should 
be  reversed,  and  the  cause  be  reminded,  with 
directions  to  refer  it  to  the  commissioner 
again  to  ascertain  whether  the  liens  can  be 
paid  oft  from  the  rents  and  profits  of  said  land 
within  fiveyears,  to  he  further  proceeded  with 
in  order  to  final  decree. 


(86  Va.  26) 

Slater  et  al.  v.  Moorb. 

(Supreme  Court  of  Appeals  of  Virginia.    Aprn 
11, 1889.) 

FRAODnLE.vT  CoNvsT ANDES —What  CoHSTmrrss 

Defendant  piutshased  goods  on  credit,  represent 
ing  that  he  was  the  owner  of  certain  Und.  The 
record  title  thereof  was  in  him.  Afterwards  he 
caused  to  be  recorded  a  deed  of  the  land  to  hia 
daughter,  the  consideration  being  one  dollar,  love 
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and  affection.  The  deed  bore  a  date  prior  to  de- 
fendant's purchases.  Defendant  offered  a  chock 
in  evidence,  which  he  contended  was  the  consider- 
ation for  the  deed.  The  check  bore  alterations 
and  erasures,  which  were  not  explained,  and  the 
draughtsman  of  the  deed  testified  that  the  check 
was  not  mentioned  or  produced  when  the  deed  was 
drawn.  Immediately  upon  execution  of  the  deed 
plaintiff  took  it,  and  locked  it  up,  where  it  re- 
mained till  recorded.  Held,  that  the  deed  was 
without  consideration  and  traadalent  as  to  cred- 
itors. 

Appeal  from  corporation  court  of  Norfolk. 
Burrouglis  &  Bro.,  for  appellants. 

Fauntleroy.  J.  The  petition  of  Slater, 
Myers  &  Co.,  Qeorge  A.  Lathrop  &  Co.,  and 
Edward  Bruce  &  C^.,  complains  of  a  decree 
of  the  corporation  court  of  the  city  of  Nor- 
folk, entered  on  the  28tb  day  of  January, 
1888,  in  a  suit  in  equity,  wherein  the  said 
petitioners  are  complainants,  and  Peter 
Moore  is  defendant.  The  record  discloses 
that  in  August,  1885,  Peter  Moore  lived  in 
the  city  of  Norfolk,  Va.,  and  resided  in  a 
house  on  the  corner  of  Cumberland  and 
Washington  streets  numbered  30  Cuml>er- 
land  street  The  complainants  were  whole- 
sale liquor  merchants,  residing  and  doing 
business  in  the  city  of  Richmond,  Va.,  and 
the  city  of  Baltimore,  Md.  In  the  latter  part 
of  July  and  the  first  part  of  August  of  that 
year  Peter  Moore  addressed  letters  to  the 
complainants  and  others,  wholesale  liquor 
merchants,  stating  that  be  was  about  to  go 
into  business,  and  making  inquiries  as  to 
the  prices  of  liquors.  In  the  latter  part  of 
July,  1885,  or  on  the  1st  day  of  August,  1885, 
a  salesman  representing  the  firm  of  £.  B. 
Bruce  &  Co.,  in  response  to  the  letters  of  the 
said  Peter  Moore,  visited  Peter  Moore  at  his 
residence.  No.  30  Cumberland  street,  Norfolk, 
at  which  interview  Peter  Moore  stated  that 
he  was  about  to  go  into  business;  that  he 
owned  the  bouse  No.  SO  Cumberland  street, 
in  which  he  lived,  and  which  he  valued  at 
•5,000;  that  he  wislied  to  buy  on  four 
months'  time,  from  £.  B.  Brace  &  Co.,  to 
the  extent  of  10  per  cent,  on  the  value  of  the 
house;  and  tliat  he  would  buy  from  no  oth<  r 
bouse.  An  order  for  $490  worth  of  goods 
Wiis  filled  out,  and  a  duplicate  left  with  Peter 
Moore.  On  the  14th  of  August,  1885,  the 
said  salesman  returned  and  visited  Peter 
Moore  at  his  residence.  No.  30  Cumberland 
street,  and  went  with  him  to  bis  store  at  the 
comer  of  Butte  and  Hawk  streets.  On  their 
way  to  the  store  be  informed  the  salesman 
that  he  had  written  to  bis  house  (Bruce  & 
Co.)  the  day  before  to  send  the  goods.  The 
salesman  telegraphed  his  house  to  send  the 
goods,  which  came  the  next  day,  and  the 
salesman  saw  them  received  and  put  np  in 
Peter  Moore's  store  on  the  16th  of  August, 
1885.  Onthe5tbof  March,  1886,  George  A. 
Lathrop  &  Co.  sold  to  Peter  Moore  a  bill  of 
goods  amounting  to  $256.63,  upon  his  rep- 
resentations that  he  owned  the  house  and 
lot  No.  30  Cumberland  street,  and  upon  an 
examination  of  the  records  of  the  clerk's 
office  of  the  corporation  court  of  Norfolk 


city,  where  they  found  that  the  said  house 
and  lot  No.  30  Cumberland  street  stood  in 
the  name  and  as  the  absolute  property  of 
Peter  Moore.  On  the  1st  of  November,  1885. 
Slater,  Myers  &  Co.,  wholesale  merchants  in 
Richmond,  Va.,  sold  and  delivered  to  Peter 
Moore,  doing  business  in  Norfolk,  Va.,  goods 
to  the  value  of  $407.90  upon  four  months' 
time.  On  the  2l8t  of  January,  1886,  they 
sold  and  delivered  to  the  said  Peter  Moore 
other  goods  of  the  value  of  $199.48,  on  90 
days'  time;  and  on  the  4th  day  of  February, 
1886,  they  sold  and  delivered  to  the  said 
Peter  Moore  other  goods  to  the  value  of 
$61.60.  On  the  10th  day  of  March,  1886,  £. 
B.  Bruce  &  Co.  sold  and  delivered  to  said 
Peter  Moore  a  bill  of  goods  amounting  to 
$91.25.  All  of  these  said  debts  were  con- 
tracted by  Peter  Moore  before  and  on  the  10th 
day  of  March,  1886,  and  upon  his  express 
representations  that  he  owned  the  house  No. 
80  Cumberland  street,  and  upon  the  faith 
that  the  public  records  which  showed  title  in 
Peter  Moore  were  true.  On  the  10th  day  of 
March,  1886,  Peter  Moore  placed  upon  record 
a  deed  executed  on  the  17th  of  August,  1885, 
conveying  the  house  and  lot  No.  ^  Cumber- 
land street  to  his  daughter.  Martha  V.  Moore, 
"in  consideration  of  one  dollar,  and  the  love 
and  good  will"  he  bears  his  daughter.  Short- 
ly after  this  he  made  an  assignment  of  all 
the  stock  of  goods  in  the  store  he  was  con- 
ducting, the  proceeds  of  which  were  not 
enough  to  pay  more  than  the  rent  due  the 
landlord.  Peter  Moore  is  insolvent.  The 
appellants  instituted  this  snit,  alleging  the 
facts  aforesaid,  and  charging  that  the  deed 
of  August  17,  1885,  from  Peter  Moore  to 
his  daughter,  Martha  V.  Moore,  is  a  mere 
voluntary  deed  of  gift,  and  not  based  upon 
a  consideration  deemed  valuable  in  law;  and 
that  the  said  deed  was  absolutely  void,  and 
pf  no  effect  whatever,  except  from  the  10th 
day  of  March,  1886,  the  day  of  its  recorda- 
tion, as  against  their  aforesaid  debts  against 
Peter  Moore,  contracted  previous  to  th^  said 
date;  and  that  the  said  deed  was  made  with 
intent  to  hinder,  delay,  and  defraud  the  cred- 
itors of  Peter  Moore,  the  grantor.  The 
prayer  is  that  the  said  deed  of  August  17, 
1885,  may  be  declared  null  and  void,  and  be 
set  aside;  and  that  the  said  house  and  lot  No. 
30  Cumberland  street  may  be  sold,  and  the 
proceeds  applied  to  the  satisfaction  of  their 
said  debts  against  the  said  Peter  Moore.  The 
bill  makes  Peter  Moore  and  Martha  Y. 
Moore  parties  defendant,  and  calls  for  an- 
swers from  them,  but  waives  the  sanction  of 
an  oath.  In  their  answers  it  was  claimed 
that  the  deed  was  made  August  17, 1885,  for 
a  valuable  consideration,  which  was  the  sur- 
render on  that  day  of  a  check  for  $1,600, 
drawn  by  Peter  Moore  on  the  Exchange  Na- 
tional Bank  of  Norfolk,  March  29,  1884,  in 
favor  of  his  daughter,  Martha  V.  Moore,  and 
never  presented,  at  the  request  of  the  draw- 
er. During  the  progress  of  the  cause,  Martha 
y.  Moore,  the  grantee  in  the  deed,  died, 
leaving  the  grantor  her  heir  at  law,  and  the 
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caose  was  duly  revived  against  Peter  Moore 
by  geire  /aeiaa.  At  the  hearing  upon  the 
bill,  petitions,  answers,  and  depositions  the 
coart  dismissed  the  bill  and  petitions,  with 
costs  against  the  complainants. 

The  deed  of  August  17,  1885,  is  upon  its 
face  a  voluntary  deed,  but  the  defendants 
daim  that  there  was  a  valuable  consideration 
in  the  check  for  $1,600,  which  they  say  was 
surrendered  at  the  time  the  deed  was  exe- 
cuted. The  check,  when  produced  in  evi- 
dence, had  an  alteration  or  erasure  in  mate- 
rial parts  of  it.  The  figures  $1,600  on  the 
upper  left-hand  corner  of  the  check  appear  to 
have  been  tampered  with,  and  in  the  body  of  it, 
where  the  words  "sixteen  hundred"  are  writ- 
ten, it  had  a  plain  erasure,  obvious  to  the 
naked  eye.  No  evidence  was  offered  to  ao 
count  for  the  alterations  and  suspicious  ap- 
pearances of  the  check,  and,  when  it  was 
offered  in  evidence,  the  party  in  whose  favor 
it  was  drawn,  Martha  V.  Moore,  was  dead, 
and  her  father,  Feter  Moore,  the  drawer  of 
the  check,  as  her  heir  at  law  and  privy  in  es- 
tate, now  seeks  to  avail  himself  of  it  to  sup- 
port a  valnable  consideration  as  a  basis  for 
his  voluntary  deed .  "  Every  alteration  on  the 
face  of  a  written  instrument  detracts  from 
its  credit,  and  renders  it  suspicious,  and  this 
suspicion  the  party  claiming  under  it  is  ordi- 
narily held  bound  to  remove."  1  Greenl. 
Ev.  §  564,  approved  in  Priest  v.  Whitaore. 
78  Va.  151,  and  Elgin  v.  Hall,  82  Va.  680; 
Angle  V.  Insurance  Co.,  92  U.  S.  342;  Batch- 
elder  v.  White,  80  Va,  103.  Warren,  who 
drew  the  deed,  testifies  that  w4ien  he  drew 
the  deed  the  check  was  not  mentioned  or 
referred  to,  and  that  he  never  saw  it  until 
after  this  suit  was  brought  to  set  aside  the 
deed  as  a  voluntary  deed  without  any  valua- 
ble consideration. 

We  are  of  opinion  that  the  proffer  in  evi- 
dence of  this  defaced,  erased,  and  unex- 
plained check,  which  was  not  mentioned  or 
referred  to  at  the  time  the  deed  was  made,  is 
insufficient  to  establish  a  valuable  considera- 
tion for  the  deed.  The  deed  was  made  Au- 
gust 17,  1885,  and  was  instantly  handed  back 
to  the  grantor,  Peter  Moore,  who  locked  it  up 
in  his  iron  safe,  and  kept  it  there  until  he  put 
it  to  record,  on  the  10th  day  of  March,  1886. 
The  d eed  was  not  only  a  volu  n tary  un recorded 
deed  up  to  that  date,  but  the  facts  in  evi- 
dence are  such  to  convince  the  mind  that, 
without  doubt,  the  deed  was  actually  fraud- 
ulent, and  was  made  as  a  trick  or  contrivance 
to  elude  the  lawful  pursuit  of  his  creditors; 
and.  indeed,  he  began  and  continued  business 
with  the  deliberate  purpose  of  obtaining 
credit  upon  the  house  No.  30  Cumberland 
street,  and  at  the  same  time  of  having  it  in 
bis  power,  by  means  of  this  deed,  to  prevent 
those  from  whom  hesbould  obtain  credit  upon 
the  faith  and  ostent  of  bis  ownership  of  the 
bouse  from  subjecting  it  to  the  payment  of 
their  debts  thus  contracted. 

Feter  Moore  having  contracted  a  debt  on 
tbe  faith  of  his  ownership  of  the  house,  he 
immediately  thereafter  executed  the  deed  of 


August  17,  1885,  to  his  daughter  for  the 
house,  who  leaves  it  in  his  custody  and  con- 
cealment unrecorded,  and  he  continued  to  buy 
goods  on  the  faith  of  his  title  of  record,  to 
which  he  appealed,  and  referred  his  cred- 
itors for  assurance  of  his  asserted  title  and 
ownership  of  the  bouse.  He  continued  to  oc- 
cupy the  house  after  the  execution  of  the  deed, 
just  as  before,  and  to  pay  tbe  taxes  upon  it 
as  his  own  property.  Even  If  the  daughter 
acted  innocently  of  her  father's  fraudulent 
Intent,  yet  she  made  Feter  Moore  the  cus- 
todian of  her  secret  title  deed,  and  enabled 
him.  by  concealing  it,  to  obtain  credit  on  tbe 
faith  of  his  asserted  and  recorded  ownership 
of  the  property,  and  she  must  be  held  to  con- 
structive notice  of  his  fraudulent  intent  and 
scheme;  and.  if  one  of  two  innocent  parties 
must  suffer  by  the  fraud  of  the  grantor, 
she,  the  grantee,  who  put  it  In  the  power  of 
the  grantor  to  commit  the  injury,  must  bear 
the  consequences.  Story,  Ag.  §8  56,  264; 
Bank  T  Turquand,  85  E.  C.  L.  248;  Batch- 
elder  y.  White,  80  Va.  108,  and  cases  there 
cited;  2  Pom.  £q.  Jnr.  8  688,  treating  of  no- 
tice and  its  effects;  Brfggs  v.  Jones,  L.  R. 
10  Eq.  92. 

By  the  terms  and  the  intendment  of  sec- 
tion 5,  c.  114,  Code  1873,  an  unrecorded  deed 
speaks  only  from  the  date  of  its  recordation, 
and  is  void,  as  against  creditors  for  value  and 
without  notice,  "until  and  except  from  the 
time  that  it  is  duly  admitted  to  record."  The 
deed  of  August  17,  1885,  being  a  voluntary 
and  unrecorded  deed,  bad  no  existence  untU 
the  10th  of  March,  1886,  as  against  honaflde 
creditors,  although  it  were  untainted  with 
fraud,  and  good  between  the  grantor  and  granr 
tee  as  of  its  date;  and  it  is  only  deeds  which 
are  recorded  within  60  days  from  their  date 
of  acknowledgment  that,  upon  recordation, 
relate  back,  and  are  valid  as  of  their  date  of 
acknowledgment.  Section  7,  a  114,  Code  1873. 
Though  as  between  the  grantor  and  grantee 
the  deed  required  neither  recordation  nor  a 
valuable  consideration,  yet  It  is  the  policy  of 
the  law,  as  to  the  registry  of  deeds,  to  protect 
creditors  and  purchasers  against  "secret 
trusts  and  latent  titles,"  by  requiring  the 
public  records  to  exhibit  a  true  and  accurate 
assurance  of  title  and  ownership  of  lands,  and 
all  incumbrances  affecting  them,  so  that  all 
persons  dealing  with  the  land,  or  in  respect 
thereto,  may  \»  able  to  discover  in  whom  tbe 
title  is  vested,  and  anything  affecting  tbe 
title.  2  Pom.  Eq.  Jur/g  649;  Andei-son  v. 
Anderson.  2  Call,  198;  ^rvey  v.  Alexander, 
1  Rand.  (Va.)  240;  Neslin  v.  Wells.  104 U.  S. 
428-439;  Bump.  Fraud.  Conv.  (3d  Ed.)  39. 

Tbe  deed  of  August  17.  1885.  is  a  fraud- 
ulent deed,  and  it  must  be  vacated  and  set 
aside  as  having  been  made  by  Feter  Moore 
with  the  intent  to  hinder, delay^and  defraud 
the  appellants,  his  bona  fide  creditors.  The 
decree  appealed  from  is  wholly  erroneous,  and 
must  be  reversed  and  annulled,  and  the  cause 
remanded  to  the  corporation  court  of  Norfolk 
for  further  proceedings  in  accordance  with 
this  opinion.    Beversed. 
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Garboli,  o.  Giles. 


(Sujyreme  Court  of  St/uth  Carolltuu    March  28. 
18S9.) 

Contracts— RESTfuiHT  of  Tradb. 
Plaintiff  agreed  to  fumiata  for  the  defendant 
everything  necessary  to  run  a  barbor-shop  in  a 
certain  town,  and  the  Utter  agreed  not  to  do  any 
work  ar  a  barber  for  any  one  else,  or  to  open  a 
shop  for  himself  in  such  town  at  any  time,  and  to 
convey  to  plaintiff  the  patronage  which  had  been 
eztenaed  to  him.  The  process  of  the  business 
were  to  be  equally  divided  between  them.  Held, 
that  the  stipulation  of  the  defendant  was  an  unrea- 
sonable one,  and  could  not  be  specifically  enforced.'' 

Appeal  from  common  pleas  circuit  court 
of  Marlboro  county;  Fbasee,  Jud^^e. 

Action  by  Hezekiah  W.  Carroll  ai^rainst 
John  H.  Giles.  Judgment  was  rendered 
dismissing  tlie  complaint,  and  plaintiff  ap- 
peals. 

D.  D.  MoCall  and  T.  W.  Bouclter.  for  ap- 
pellant. Townaend  <6  MoLaurin,  for  appel- 
lee. 

McGowAN,  J.  The  plaintiff  and  defend- 
ant entered  into  a  written  agreement,  the 
important  part  of  which  was  as  follows: 
"Witnessetb  that  H.  W  Carroll,  of  the  tirst 
part,  hereby  promises  and  agrees  to  furnish 
all  furniture  necessary  to  run  a  complete 
•  barber-shop.'  Said  H.  W.  Carroll  agrees  to 
pay  all  current  expenses  of  the  shop,  includ- 
ing rents,  washing,  oil,  materials  to  run  the 
business,  etc.  The  said  John  H.  Giles,  of 
the  second  part,  promises  and  agrees  to  keep 
the  business  diligently,  to  4o  all  the  work 
necessary  to  run  the  shop,  and  keep  the  shop 
cleanly  and  in  order,  and  to  be  responsible 
for  the  breakage  of  any  or  all  furniture 
which  may  be  placed  in  bis  care.  He  further 
agrees  to  collect  charges  for  all  work  done, 
and  to  make  a  prompt  and  full  settlement  of 
the  business,  daily,  to  H.  W.  Carroll  or  his 
authorized  agent,  and  to  l>e  personally  re- 
sponsible for  all  amounts  charged  or  credited 
to  any  party  or  parties;  and  he  furthermore 
agrees  that,  in  consideration  of  the  shop  be- 
ing furnished  for  his  use,  he  binds  himself, 
and  hereby  agrees  not  to  do  any  work,  now 
or  hereafter,  outside  of  the  shop  owned  by  H. 
W.  Carroll,  or  hire  to  any  party  or  parties, 
or  open  a  shop  of  any  kind  to  carry  on  the 
barber  business,  either  directly  or  indirectly, 
in  Bennettsville,  S.  C.  He  hereby  agrees  to 
convey  all  patronage  extended  to  him  hereto- 
fore to  the  business  owned  by  H.  W.  Carroll. 
We  and  each  of  us  mutually  agree  to  divide 
the  gross  receipts  of  the  business  equally  be- 
tween us,"  etc.  The  defendant,  Giles, 
worked  for  about  one  month  in  the  shop  of 
the  plaintiff,  and,  t>ecoming  dissatisfied,  he 


'For  discussions  of  the  validity  of  contracts 
tending  to  form  monopolies,  and  In  restraint  of 
trade,  see  full  and  exhaustive  notes  to  Tele^n^ph 
Co,  V.  Railway  Co.,  11  Fed.  Ren.  1;  Car  Co.  v. 
Railway  Co.,  Id.  626;  Sharp  v.  Whiteside,  19  Fed. 
Rep.  156.  See,  also,  Dolpn  v.  Machinery  Co.,  2S 
Fed.  Rep.  553,  and  note;  Lumber  Co.  v.  Hayes, 
(Gal.)  18  Pac.  Rep.  S91,  and  note;  Coke  Co.  v. 
Coke  Co.,  (lU.)  IS  N.  B.  Ren.  169;  Frencb  v.  Par- 
ker, (R  I.)  14  Atl.  Rep.  870;  People  v.  Refining 
Ca,8N.  y.  Supp.40L 


left.  He  however  retnmed,  and  made  an 
agreement  with  the  plaintiff  to  stay  in  the 
shop  at  10  cents  an  hour,  or  a  dollar  per  day, 
until  he  could  get  another  man;  but  he  only 
stayed  one  day,  and  left  again,  saying  he 
would  not  stay  any  longer  on  any  terms,  and 
opened  another  barber-shop  on  his  own  ac- 
count in  the  town  of  Bennettsville.  There- 
upon the  plaintiff  commenced  this  action,  de- 
manding judgment  that  the  defendant  be  en- 
joined from  further  carrying  on  for  hims^ 
or  any  one  else,  either  directly  or  indirectly, 
the  barbeiing  bnsiness,  either  in  a  shop  ot 
otherwise,  within  the  town  of  Bennettsville, 
at  any  time  hereafter,  and  for  •100  damages, 
etc. 

The  defendant  resisted,  stoutly  denying 
that  he  had  any  "patronage"  or  "good-will" 
to  transfer,  or  that  there  was  any  consider- 
ation for  the  alleged  contract  on  his  part 
not  to  do  any  work  at  his  trade  In  Bennetts- 
ville outside  of  plaintiff's  shop,  which,  as  he 
understood  it,  was  to  continue  only  while 
there  was  a  continuance  of  the  partnership, 
and  not  "to  bind  him  forever,"  which,  as 
Construed  by  the  plaintiff,  was  not  reason- 
able, against  public  policy,  and  intended  to 
create  a  "monopoly"  in  Bennettsville  as  to 
the  barbering  business.  He  claimed  that 
the  contract  was  nothing  more  than  an  or* 
dinary  executory  partnership  in  business, 
without  limitation,  which  either  party  could 
terminate,  and  that  he  terminated  it  for  the 
good  and  suQcient  reason  that  the  plaintiff 
failed  to  Ciirry  out  his  part  of  the  agreement, 
especially  in  Aot  allowing  him  (the  defend- 
ant) to  managpe  the  business  of  the  shop,  but 
in  bringing  in  other  persons  who  were  disa- 
greeable; and,  as  a  counter  claim,  he  allegod 
that  he  had  been  Injured  8100. 

The  circuit  judge  dismissed  the  complaint, 
saying :  "  There  is  nothing  in  the  case  to  put 
the  defendant  on  any  other  footing  than  an- 
other ordinary  artisan.  Thus,  in  a  case  of  an 
agreement  between  an  artisan  and  his  em- 
ployer that  the  former  shall  work  for  the  lat- 
ter, and  no  other  person,  the  court  will  not 
interfere  to  enforce  the  covenant  to  render 
services,  8  Wait,  Act  &  Def.  141,  §  1,  A 
different  rule  prevails  where  the  services  in- 
volve the  exercise  of  power  ot  mind,  as  oi 
writers  and  performers.  Machine  Co.  r. 
Morse,  4  Amer,  Rep,  518;  High,  Inj.  §  741," 
etc. 

From  this  decree  the  plaintiff  appeals,  up- 
on the  following  exceptions :  "(1)  Because 
his  honor  erred  in  holding  that  the  contract 
set  forth  in  the  complaint,  and  which  was 
admitted  at  the  trial,  is  not  such  a  one  as  can 
be  specifically  enforced.  -  (2)  Because  his 
honor  erred  in  holding  that  the  case  proved 
Is  not  one  for  the  exercise  of  equity  jurisdic- 
tion by  injunction.  (8)  Because  bis  honor 
erred  in  holding  that  an  action  for  pecuniary 
damages  was  the  only  remedy  the  plaintiff 
had  for  a  breach  of  the  alleged  contract.  (4) 
Because  his  honor  erred  in  holding  timt  the 
action  was  for  alBrmative  specific  perform- 
ance, whereas  it  is  submitted  that  it  was 
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brougltt  to  roBtnin  a  breach  of  contract,  and 
therefore  negative  in  the  relief  sought.     (5) 
Because  his  honor  erred  iu  not  holding  tliat 
the  contract.  WHS  valid  and  binding,  and  that 
the  plaintiff  was  entitled  to  an  injunction  to 
restrain  a  breach  thereof.     (6)  Because  his 
honor  erred  in  not  holding  that  the  contract, 
being  reasonable  in  its  nature,  limited  as  to 
locality,  and  for  specific  personal  services, 
could  be  specifically  enforced.    (7)  Because 
bis  honor  erred  in  not  holding  that  this  was 
a  case  whore  there  was  no  adequate  remedy 
at   law,   and   hence  one  pecnliarly   within 
the  eqnily  jurisdiction  of  the  oonrt,"  etc.    In 
respect  to  contracts  which  aftect  business  re- 
lations, Mr.  Pomeroy  says:  "It  has  been  the 
policy  of  the  law  to  promote  the  freedom  of 
engaging  in  and  cari7ing  on  all  kinds  of  bus- 
iness which  are  beneficial  to  the   public. 
*    *    *    Contracts  in  general  restraint  of 
trade,  whatever  be  their  form,  or  the  nature 
and  immediate  object  of  their  stipulations, 
are  void.    *    *    *    On  the  other  hand,  con- 
tracts  in  partial  restraint  of  trade  are  valid. 
To  this  end  they  must  be  partial  with  respect 
to  the  territory  included;  reasonable  with  re- 
spect to  the  amount  of  territory,  the  rircum- 
stances  and  rights  of  the  party  burdened, 
and  the  one  benefited  by  the  restriction,  and 
the  number  and  interests  of  the  public,  whose 
freedom  of  trading  is  drcumsoribed;  and 
made  upon  a  valuable  and  sulflcient  consid- 
eration.    The  jurisdiction  of  equity  is  gen- 
erally exercised  in  respect  to  these  contracts 
for  the  purpose  of  indirectly  compelling  their 
specific  performance  by  means  of  an  injunc- 
tion." etc.    2  Pom.  Eq.  Jur.  8  984.    Such 
contracts  are  frequently  made  in  connection 
with  a  sale  of  a  business  and  good-will,  the 
vendor  stipulating  that  he  will  not  carry  on 
the  same  business  within  a  specified  dis- 
tance from  the  old  place  and  for  a  specified 
time,  or  will  not  solicit  his  old  customers 
for   his  trade,   and  the  like.     These  kinds 
of  stipulations,  if  reasonable  as  to  territory 
and  time,  will  be  enforced  against  the  ven- 
dor, often  by  an  injunction,  as  to  negative 
stipulations  especially.    Mitchel  v.  Reynolds, 
1  Smith,  Lead.  Cas.  705,  and  notes;  2  Pom. 
£q.  Jur.  §  934,  and  authorities  cited  in  the 
notes.     "Sale  of  a  business  and  good-will, 
and  contract  not  to  engage  in  the  same  busi- 
nesa .  in  a  certain  town  for  a  certain  time, 
held  valid."    Hedge  v.  Lowe.  47  Iowa.  137. 
"A  contract  not  to  carry  on  a  certain  trade 
witliin  a  specified  time  will  be  enforced." 
Ellis  T.  Jones,  56  Ga.  504.    There  is  not 
much  science  or  power  of  mind  necessary  in 
the  business  of  barbering,  but  some  degree 
of  skill  and  practice  is  required,  and.  being 
a  trade,  we  suppose  that,  so  far  as  the  nature 
of  the  business  is  concerned,  we  may  consider 
it  as  within  the  principle  above  indicated. 
But  is  this  a  ctse  falling  within  the  rule? 
It  does  not  strike  us  so.    There  was  no  sale 
here  of  "a  business  and  good-will  by  the  de- 
fendant," in  which  the  price  paid  was  en- 
nanced  by  the  vendor  stipulating  nut  to  carry 
on  tbe  same  business  in  a  specified  locality 


and  for  a  specified  time.  It  ia  true  that  the 
defendant  was  a  barber,  going  alMut  the 
town  and  county  Itarbering,  but  had  no  shop, 
patronage,  or  good-will  to  sell.  The  plaintiff 
did  not  purchase  his  outfit  from  the  defend- 
ant, giving  him  a  liberal  price,  in  considerap 
tion  of  his  unusual  stipulation  to  stay  with 
him  or  go  out  of  the  business.  It  seems  to 
us  that  the  contract  was  really  nothing  mote 
than  one  of  a  partnership,  indefinite  in  dnrar 
tion.  in  which  one  party  stipulated  to  fur- 
nish the  .capital  or  outfit,  and  the.  other  to 
contribute  his  labor  and  skill,  "dividing  the 
gross  receipts  equally;"  and  that  the  stipula- 
tion on  the  part  of  the  defendant  never  to  do 
any  barbering  in  BennettsviUe  ontside  of  the 
plaintiffs  shop  "now  or  hereafter"  was  "un- 
reasonable," and  not  of  such  a  character  as 
to  call  for  the  exercise  of  the  equitable  juris- 
diction in  requiring  it  to  be  specifically  per- 
formed. The  judgment  of  this  court  is  that 
the  Judgment  of  tbe  circuit  court  be  atiBrmed. 

SiMFsoN,  0.  J.,  and  MoIvsk..J.,  concur. 


(a  S.  C.  38) 

Hardin  v.  Meltoh. 

(Supreme  Court  ctf  South  CaroUna.    Hay  a, 

1888.)> 

APPIAI/— RaBBABINS. 

Petition  for  rehearing  after  judgment  on  ap- 
peal must  show  that  the  oourt  overlooked  some 
fact  or  question  of  law  material  to  the  case  as  pie- 
sented  by  tbe  appeaL 

On  petition  for  rehearing.  For  former 
opinion,  see  4  8.  £.  Bep.  806. 

Feb  Curiam.  To  entitle  a  party  to  a  re- 
hearing after  judgment  pronounced  by  this 
court,  it  should  appear  in  the  petition  filed 
for  that  purpose  that  this  court  overlooked 
some  fact  or  some  question  of  law  material 
to  tbe  case  as  presented  by  the  appeal.  Now, 
the  only  question  mentioned  In  the  petition 
as  having  been  overlooked  by  this  court  is 
the  third  herein,  to  wit:  "Tliat  tlie  fund  in 
the  hands  of  W.  A.  Clark,  administrator  of 
C.  D.  Melton,  should  be  adjudged  primarily 
liable  for  the  satisfaction  of  the  Wright  judg- 
ment. "  It  is  conceded  that  the  circuit  j  udge 
did  not  pass  upon  this  question;  nor  is  it 
stated  in  tbe  "case"  as  a  ground  upon  which 
respondent  would  undertake  to  sustain  the 
circuit  decree;  nor  is  any  error  alleged  to  the 
circuit  judge  in  failing  to  consider  and  ad- 
judge said  question.  It  Is  true,  one  of  re- 
spondent's counsel.  Mr.  Glenn,  in  his  argu- 
ment contended  that  said  fund  should  be  lirst 
applied  to  said  judgment  before  the  land  in 
question  shonld  be  made  liable.  But  this 
did  not  raise  the  question  for  revii.'W  by  this 
court;  said  court  being  confined  to  the  cor- 
rection of  errors  below.  We  may  say,  how- 
ever, that  had  this  question  been  properly  be- 
fore us,  under  the  case  of  McAliley  v.  Barber, 
4  S.  0.  47,  it  coQld  not  have  availed  the  re- 
spondent. 


>  Publication  delayed  by  failure  to  obtain  oopj 
ot  opinion  at  time  of  itt  delivery. 
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As  to  the  other  ground  upon  which  the  pe- 
tition is  based,  it  is  manifest  that  this  is 
nothing  more  than  to  have  a  question  already 
fullj  considered  by  this  court  reargued, 
which  this  court  has  uniformly  held  cannot 
be  done,  except,  as  stated  above,  where  either 
a  question  of  law  or  a  fact  material  to  the 
case,  and  appearing  in  the  record,  has  been 
overloolced.  It  is  ordered  tliat  tlie  petition 
be  dismissed. 


(82  Oa.  e2> 


EuBANKs  v.  State. 


(Supreme  Court  of  Oeorgia.    March  1, 1889.) 

BUBOIiiJiT— SUFFICISNCY  OT  EVIDBMOB. 

On  a  trial  for  burglary,  it  appeared  that  prose- 
cutor's house  was  broken  open,  and  a  ^n,  pistol, 
and  other  articles  were  stolen.  It  also  appeared 
that  one  M.  had  found  the  gun  and  pistol  In  the 
possession  of  some  children,  and  that  defendant 
then  said  that  they  belonged  to  one  H.,  who  bad 
tried  to  get  him  to  pawn  the  gun  for  whisky. 
H.  then  told  him  to  carry  them  to  H.  When  the 
articles  were  turned  over  to  defendant  the  gun  had 
but  one  hammer,  and  the  pistol  bad  no  cylinder, 
but  when  defendant  carried  them  to  where  H.  was 
the  gun  had  two  hammers,  which  circumstance 
defendant  did  not  explain;  and,  on  being  asked 
where  the  pistol  cylinder  was,  defendant  took  a 
cylinder  from  his  pocket,  which  did  not  fit  the 
pistol,  but  which,  prosecutor  testified,  was  stolen 
from  bis  shop  at  the  time  of  the  burglary,  and  de- 
fendant gave  no  satisfactory  explanation  of  his 
possession  of  it.  H.  denied  that  the  articles  be- 
longed to  him,  or  that  he  had  ever  asked  defend- 
ant to  pawn  a  gun  for  whisky.  Held,  that  a  con- 
viction was  warranted. 

Error  from  superior  court.  Sumter  coanty; 
FoBT,  Judge. 

Indictment  of  Holly  Eubanks  for  burglary. 
The  evidence  for  the  state  showed  that  tlie 
store-house  of  tlie  prosecutor  was  burgla- 
riously entered,  and  that  a  breach-loading 
shotgun  and  repeating  pistol  and  other  arti- 
cles were  taken  from  it;  that  a  pistol  cylin- 
der was  among  the  things  taken ;  and  this 
gun  and  pistol,  and  the  cylinder,  which 
did  not  belong  to  the  pistol,  about  a  week 
after  the  burglary  were  found  in  possession 
of  the  defendant.  Upon  being  arrested,  the 
prisoner  pulled  the  cylinder  out  of  his  pocket, 
and  handed  it  to  prosecutor,  who  had  asked 
him  for  it.  Defendant  said  that  the  pistol 
and  gun  belonged  to  a  man  named  Hooka. 
It  appeared  that  the  same  gun  and  pistol 
were  found  by  one  Mimms  in  the  posses- 
sion of  some  little  children;  that  Mimms 
took  them,  and  placed  them  in  his  house; 
that  defendant  saw  the  gun,  and  said  that 
it  belonged  to  one  Hooks,  who  had  tried  to 
get  him  to  pawn  it  for  some  whisky  the 
night  before,  and  Mimms  told  him  if  it  was 
Hooks'  gun  to  carry  it  to  him;  that  defend- 
ant carried  them  to  Chapman's,  where  he 
said  Hooks  was,  and  where  defendant  was 
arrested;  that  just  before  he  was  arrested  he 
told  Chapman  that  the  gun  belont;ed  to 
Henry  Hooka,  and  that  he  (defendant)  got  it 
of  Mimms.  Defendant  told  Chapman  that 
Hooks  had  told  him  (defendant)  to  pawn  the 
gun  for  whisky.  Hooks  testiOed  that  he  had 
never  seen  the  gun,  pistol,  or  cylinder  before 
the  trial,  and  that  he  never  asked  defendant 


to  get  whisky  or  pawn  a  gnn  for  him.  De- 
fendant was  convicted,  and  brings  enor  from 
an  order  denying  bis  motion  for  a  new  trial, 
based  on  the  ground  that  the  verdict  was  con- 
trary to  the  law,  the  evidence,  and  the  In- 
structions. 

L.  J.  Blalook  and  /.  A.  Analey,  for  plain- 
tiff in  error.  O.  B.  Hudson,  Sol.  Oen.,  for 
the  State. 

Simmons,  J.  We  have  carefully  read  the 
evidence  in  this  record,  and  think  there  is 
suflBcient  evidence  to  authorize  the  finding  of 
the  jury.  There  is  no  doubt  that  the  house 
was  broken  open,  and  that  the  gun  and  pis- 
tol found  in  possession  of  the  defendant  were 
stolen  when  the  house  was  broken  open. 
When  the  gun  and  pistol  were  turned  over 
to  the  defendant  by  Mimms,  the  gun  had  but 
one  hammer  on  it.  When  the  defendant 
carried  the  gun  and  pistol  to  Chapman's  store, 
the  gun  liad  two  hammers  upon  it.  The  de- 
fendant did  not  undertake  to  explain,  either 
by  evidence  or  in  his  own  statement,  how 
the  second  hammer  got  on  the  gun,  between 
the  place  he  received  it  and  Chapman's  store. 
When  Mimms  turned  the  pistol  over  to  the 
defendant,  it  had  no  cylinder  on  it.  After 
the  defendant  was  arrested,  be  was  asked 
where  the  cylinder  was.  He  took  the  cylin- 
der of  a  pistol  from  his  pocket,  and  handed  it 
to  the  prosecutor.  This  cylinder  did  not  fit 
the  pistol,  but  the  prosecutor  testified  that  it 
was  one  of  the  cylinders  stolen  on  the  night 
when  his  shop  was  burglarized.  The  ex- 
planation the  defendant  gave  as  to  how  be 
came  in  possession  of  that  particular  cylinder 
was  not  satisfactory.  The  defendant  also 
claimed  that  the  gun  and  pistol  did  not  be- 
long to  the  prosecutor,  bat  to  one  Hooks. 
Hooks  denied  this  in  his  testimony.  Taking 
these  facts  in  connection  with  the  other  testi- 
mony in  the  case,  we  think  there  was  sufB- 
cient  evidence  to  authorize  the  verdict  of  the 
jury,  and,  as  the  trial  judge  was  satisBed 
with  their  verdict,  we  are  not  disposed  to  re- 
verse his  judgment  in  refusing  to  grant  a 
new  trial.    Judgment  aflirraed. 


Dean  v.  Oeorgia  PAa  Bt.  Oo. 
{Suprerne  Court  of  Oeorgia.    April  ao,  1887.) ■ 
Blecklet,  C.  J.    This  case  falls  within 
the  settled  rule  that  a  first  grant  at  a  new 
trial  will  not  be  disturbed,  no  abuse  of  dis- 
cretion appearing.    Judgment  aflSrmed. 


HODOES  «.  BoBEBTs,  Sheriff. 
(Supreme  Court  of  OeorgUu  March  89, 1887.)' 
Feb  Curiam.  Where  a  rule  was  brought 
against  a  sheriff  for  money  in  his  hands,  wlio 
answered,  setting  up  certain  cost  fl.  fat.  as 
superior  to  the  claim  of  the  movants,  and  the 
case  was  heard,  by  agreement,  by  the  judge 
without  a  jury,  on  the  rule  and  answer  and 
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certain  evidenee,  and  frum  this  decision  ex- 
ception was  talEen  directly  to  this  court,  with- 
out a  motion  for  new  trial,  the  evidence 
should  be  brought  up  in  the  bill  of  exceptions, 
or  exhibited  thereto,  and  identified  by  the 
original  signature  of  the  judge.  The  Incor- 
poration in  the  record,  certified  by  the  clerk, 
of  what  purports  to  be  a  copy  of  an  agreed 
and  approved  brief  of  evidence  filed  in  the 
clerk's  ofiSce,  is  not  sufficient.  Writ  of  error 
dismissed. 


Glbnm  «.  BoTTS  et  al. 
(Supreme  Court  of  Oeorgta.  June  18, 1887.)' 
Per  Cubiah.  After  argument  of  these 
cases,  and  t)efore  any  decision  was  delivered, 
counsel  for  plaintiff  in 'error  moved  to  with- 
draw the  bills  of  exceptions,  on  the  ground 
that  each  case  had  been  settled.  In  support 
of  the  motion,  he  presented  the  written  agree- 
ments of  counsel  of  record  for  defendants  in 
error,  stating  that  a  settlement  had  been 
agreed  upon,  and  consenting  that  the  cases 
might  be  withdrawn.  On  the  hearing  other 
counsel  who  had  been  heard  on  the  argu- 
ment, not  representing  the  original  parties, 
but  others  who  were  interested  in  the  decision, 
objected  to  the  withdrawal,  and  cited  the  case 
in  41  Ga.  523.  (Green  v.  Express  Ck).)  The 
motion  to  witbcbraw  was  sustained. 


(82  Oa.  674) 

Smith  v.  De  Yauohm. 
(Supreme  Court  of  Georgia.    March  88, 1889.) 

CONDITIONAI.  SiJXS. 

An  iastroment  of  writing  bv  which  the  maker 
binds  himself  to  pay  a  sum  of  money,  and  mort- 
gages and  oonv^B  a  mule  as  secnrity.  with  a  re- 
dtal  that  part  of  the  debt  is  the  purchase  money 
for  the  mule,  and  a  farther  provision  that  it  was 
to  remain  the  vendor's  property  until  paid  for, 
sbowB  a  conditional  sale,  with  reservation  of  title, 
and  is  not  a  mortgage  so  far  as  tbe  price  of  the 
mole  is  concerned.' 

Error  from  superior  court,  Dooly  county; 
KiBBEE,  Judge. 

Martin  &  Smith,  for  plaintiff  in  error. 
George  W.  Buzhee,  for  defendant  iu  error. 

Simmons,  J.  De  Vaughn  sued  Mary  A. 
Smith  in  an  action  of  trover  and  bill  for  a 
mule.  On  the  trial  the  plaintiff  introduced 
the  following  instrument  in  writing: 

"$232.80.  Montezuma,  Ga., 

"Jany.  16th,  18«6. 

"  On  the  first  day  of  October  next,  I  promise 
to  pay  J.  E.  De  Vaughn,  or  order,  the  sum 
of  $232.80,  for  value  received,  and,  to  secure 
the  payment  of  this  note,  I  hereby  mortgage 
and  convey  unto  the  said  payee,  his  heirs  and 
assigns,  the  following  described  property  to- 
wit:  one  dark   mare  mule  named  'Queen,' 


'PubllcaUon  delayed  by  failure  to  obtain  copy  of 
opinion  at  time  of  its  delivery. 

'As  to  when  a  transaction  will  be  considered  a 
conditional  sale,  and  when  a  chattel  mortgage,  see 
Cake  V.  Shull,  (S.  J.)  16  AtL  Rep.  43i,  and  note; 
HcComb  V.  Donald's  Adm'r,  (Va.)  5  a  E.  Rep.  558, 
and  note. 


about  ten  years  old,  for  which  this  note  is 
given  in  part,  said  mule  to  remain  the  prop- 
erty of  J.  E.  De  Vaughn  until  paid  for." 
(Then  follows  a  waiver  of  homestead  and  ex 
emptiun,  and  of  exemption  from  garnish 
ment;  and  the  instrument  Is  signed  by  Win 
chew  Smith  in  the  presence  of  two  witnesses, 
one  a  magistrate,  and  recorded  about  10 
months  after  its  date.) 

Tlie  only  question  in  this  case  is  whethm 
the  above  instrument  was  a  mortgage,  or  a 
conditional  sale,  with  reservation  of  title  in 
De  Vaughn.  The  court  below  held  that  it 
WHS  a  conditional  sale,  with  reservation  at 
title,  and  so  instructed  the  jury.  A  verdict 
was  returned  for  the  plaintiff,  and  the  de- 
fendant excepted. 

We  think  the  court  was  right  in  its  ruling. 
While  the  Instrument  is  somewhat  anoma- 
lous in  its  character,  under  the  facts  of  tbe 
case  disclosed  by  the  record,  we  do  not  think 
that  it  was  intended  by  the  parties  as  a  mort- 
gage, so  far  as  the  price  of  tbe  mule  was  con- 
cerned. The  husband  of  the  defendant  pur- 
chased this  mule  from  the  plaintiff,  De 
Vaughn.  De  Vaughn  held  the  title  to  the 
mule  at  the  time  of  tbe  purchase,  and,  so  far 
as  the  price  of  the  mule  was  concerned,  there 
was  no  prior  indebtedness  between  De  Vaughn 
and  Smith.  The  title  being  in  De  Vaughn, 
he  had  a  right,  under  the  law,  to  reserve  the 
same  until  tbe  purchase  price  of  the  mule  was 
paid.  He  did  reserve  it  in  the  instrument 
itself,  as  will  be  seen  by  reference  thereto. 
If  Smith  had  paid  the  purchase  money  for 
the  mule,  he  would  then  have  acquired  title 
thereto,  and  it  is  possible  that  the  instrument 
might  have  been  foreclosed  as  a  mortgage  for 
the  $80  of  the  old  indebtedness  incorporated 
in  this  instrument,  and  this  may  have  been 
the  reason  that  the  paper  was  written  both 
in  the  form  of  a  mortgage  and  bill  of  sale. 
The  cases  of  Cully  v.  Bloomingdale,  68  Ga. 
756;  Findley  v.  Deal,  69  Ga.  359;  and  Frost 
T.  Allen,  57  Ga.  327, — relied  on  so  strongly  by 
counsel  for  tbe  plaintiff  in  error. — were  aU 
different  in  their  facts  from  this  case.  In 
those  cases  the  title  to  the  property  was  in 
tbe  defendants,  and  they  undertook  to  con- 
vey the  title  to  secure  debts.  In  this  case  the 
title  was  in  the  seller,  (the  plaintiff,)  and  the 
purchaser  gave  this  instrument  to  secure  tbe 
purchase  money,  and  agreed  that  the  title 
should  remain  in  tbe  vendor  until  the  pur- 
chase money  was  paid.    Judgment  affirmed. 


(83  Oa.  S28) 

Long  o.  Geokgia  Land  &,  Lxtmbbr  Co. 

(Supreme  Court  of  Oeorgia.    March  23, 1880.) 
DEsn — Proof  or— Evtobncb. 

An  unrecorded  deed,  not  showing  the  place  of 
its  execution,  or  reciting  the  fact  of  Its  delivery,  is 
not  admissible  to  prove  title  in  trespass,  though 
more  than  80  years  old,  whether  offered  as  an  an- 
cient document  or  not,  If  no  offer  is  made  to  prove 
that  it  came  from  proper  custody,  or  in  any  other 
manner  to  show  its  due  execntion. 

Error  from  superior  court.  Dodge  county; 
KiBBEE,  Judge. 
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C.  C.  Smith  and  /.  U.  Jfarttn,  for  plain- 
tiff in  error.  John  F.  De  Lacy,  for  defend- 
ant in  error. 

Simmons,  J.  H.  R.  J.  I<ong,  as  surviving 
executor  of  James  Long,  deceased,  brought 
his  action  against  the  Georgia  Land  &  Lum- 
ber Company  for  trespass  upon  lot  of  land  85, 
in  Telfair  county.  Upon  the  trial  the  plain- 
tiff offered  in  evidence  a  deed  from  William 
and  John  Cleghom  to  James  Long  to  the  land 
in  question,  dated  in  1810.  The  place  of  ex- 
ecution of  this  deed  did  not  appear,  and  there 
was  no  recital  of  delivery  therein.  The  in- 
trodaction  of  the  deed  was  objected  to  for 
these  reasons.  The  objection  was  sustained 
by  the  couit,  and  the  defendant  had  a  ver- 
dict; whereupon  the  plaintiff  excepted,  and 
the  only  ground  of  exception  is  that  the  court 
erred  in  ruling  out  said  deed. 

We  do  not  thin!:  the  court  erred  In  so  do- 
ing. The  deed  was  not  recorded;  therefore 
it  was  incumbent  on  the  plaintiff  to  prove  its 
execution.  There  was  no  offer  on  bis  port 
to  do  this;  hence  the  deed  was  inadmissible. 
It  was  4irgiied  here,  however,  that  the  court 
should  luive  admitted  it  as  an  ancient  deed,  it 
being  more  than  80  years  old.  We  have  looked 
through  this  record,  and  do  not  find  therein 
any  intimation  that  the  deed  was  offered  as 
an  ancient  document.  Even  if  it  had  been, 
the  court  did  right  to  exclude  it,  unless  the 
plaintiff  had  offered  preliminary  proof  as  to 
its  Cuming  from  the  proper  custody,  etc. 
There  was  no  proof  of  this  sort  offered,  and 
the  court  was  right  in  excluding  the  deed. 

Judgment  affirmed. 


(S2  Oa.  &77) 

Hilton  et  al.  v.  McAdams. 

{Sv!preme  Court  of  Oeorgia.    March  28, 1889.) 
AppEAi. — Pbaoticb— RecoBD. 

Where,  on  writ  of  error  from  an  order  denying  a 
motion  for  a  new  trial  because  there  was  no  proper 
approval  of  the  brief  of  evidence  filed  in  the  case, 
the  brief  of  evidence,  or  any  approval  or  action  up- 
on It,  is  not  embodied  in  the  bill  of  exceptions, 
and,  although  the  record  ia  sent  up,  it  is  nowhere 
mentioned  In  the  bill  of  exceptions  as  a  part  there- 
of, judgment  must  be  afBrmed. 

Error  from  superior  court,  Camden  coun- 
ty; Atkins,  Judge. 

Ira  E.  Smith,  by  Harrison  <fe  Peeplea, 
for  plaintiffs  in  error.  S.  C,  Atkinson,  (by 
B.  M.  Mjftra,)  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record 
in  this  case  that  the  trial  between  these  par- 
ties oc(  uried  in  April,  1886,  and  a  veniict 
was  rendered  in  favor  of  McAdams  against 
Hilton  &  Foster.  On  the  same  day  the  de- 
fendants moved  for  a  new  trial,  and  were 
given  until  June  12th,  following,  to  make 
out  and  file  a  complete  brief  of  testimony. 
Several  other  orders  were  taken  extending 
the  time  for  hearing  the  motion  for  a  new 
trial.  At  the  November  tfrm,  1887,  the  mo- 
tion came  on  to  be  heard  before  C.  P.  OooD- 
TKAB,  Esq.,  judge  pro  hoc  vice.    Counsel 


for  the  respondent  then  moved  to  dismiss  the 
motion  for  a  new  trial,  (1)  because  there  waa 
no  proper  approval  of  the  brief  of  evidence 
filed  in  said  case  by  the  judge  trying  it;  and 
(2)  because  a  copy  of  the  documentary  evi- 
dence introduced  was  not  embodied  in  the 
brief  of  evidence,  as  the  law  requires,  there 
being  no  agreement  of  recmrd  permitting  the 
use  of  the  original  documentary  evidence. 
The  trial  judge  granted  the  motion,  and  the 
movants  excepted. 

It  is  impossible  for  us  to  say  from  this  rec- 
ord whether  the  judgment  of  the  court  be- 
low was  right  or  wrong.  The  bill  of  excep- 
tions failed  to  embody  therein  the  brief  of 
evidence  on  the  trial  below,  or  any  approval 
or  action  upon  it  whatever.  It  is  true  the 
record  was  sent  up  and  certified  by  the  clerk, 
but  it  is  nowhere  mentioned  in  the  bill  of  ex- 
ceptions as  a  part  thereof.  We  thertfore 
cannot  look  to  the  transcript  sent  up  by  the 
clerk  to  ascertain  whether  there  was  an  ap- 
proval of  the  brief  of  evidence  or  not.  As  it 
is  incumbent  on  the  plaintiff  in  error  to  show 
error  in  other  ruling  of  the  court  below,  and 
this  not  having  been  done  in  the  present  case, 
the  only  thing  we  can  do  is  to  affirm  tbe 
judgment.    Judgment  affirmed. 


<83  Oa.  tSD 

Obibb  v.  Watoboss  Lumbeb  Ca 
{Supreme  Court  of  Oeorgia.    March  23, 1889.) 

PLBASINO — AlDEB  BT  VbRDIOT. 

Where  an  action  is  brought  ag^nst  the  "W.  L. 
Co.,"  and  service  is  made  upon  one  aa  the  presi 
dent  of  the  defendant,  who  mes  pleas  to  the  dec- 
laration, an  objeetion  taken  after  verdict,  for  tbe 
first  time,  that  the  deolaration  did  not  allege  that 
the  defendant  was  a  corporation,  is  not  aviulable. 

Error  from  superior  court.  Ware  county; 
Atkinson,  Judge. 

L.  A.  Wilson,  by  Harrison  di  Peoples,  tm 
plaintiff  in  error.  /.  L.  Svxat,  for  defend- 
ant in  error. 

Simmons,  J.  The  declaration  flled  by 
Cribb  alleged  "that  the  Waycross  Lumber 
Co.,  of  said  county,  is  Indebted  to  your  peti- 
tioner in  tbe  sum  of  $500,  upon  a  breach  of 
contract."  The  breach  of  contract  alleged  is 
that  the  Waycross  Lumber  Company  con- 
tracted with  him  for  the  building  of  s^ven 
mil<  s  of  trararoad  for  it  for  the  purpose  of 
running  trains  thereon  to  haul  logs  to  a  steam 
saw-mill,  the  consideration  of  tbe  contract 
being  i>  certain  sum  per  mile,  and  the  deed  to 
it  to  the  right  of  way  for  said  road  through 
petitioner's  lands.  Tbe  petition  alleged  ttot 
after  he  had  made  the  deed  to  the  right  of 
way,  engaged  hands,  etc.,  and  had  completed 
two  miles  of  the  road,  tbe  defendant  took 
charge  of  the  work,  and  placed  it  in  the 
hands  of  another  contractor,  etc.,  damaging 
petitioner  3500.  Process  is  prayed  against 
"the  Waycross  Lumber  Co."  Service  was 
made  upon  "Mr.  George  Waters,  president 
of  the  Waycross  Lumber  Co."  The  defend- 
ant filed  a  plea  of  not  Indebted,  which  waa 
sworn  to  by  "Geo.  Waters,  president  of  the 
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Wai'cross  Lumber  Co."  A  verdict  was  ren- 
dered for  the  plaintiff  for  $500,  upon  wliicb 
judgment  was  entered  April  6, 1888.  At  the 
same  terra  at  which  verdict  and  judgment 
were  liad,  defendant  moved  in  arrest  of  judg- 
ment, and  that  the  judgment  be  set  aside,  on 
the  following  grounds:  (1)  Because  plaintiff 
has  failed  to  allege  in  bia  declaration  that  the 
WaycrosB  Lumber  Company  is  a  oorporation, 
copartnership,  or  other  person  capable  of  be- 
ing sued.  (2)  Because  no  legal  judgment 
can  be  entered  upon  said  declaration,  there 
being  no  person  sued  against  whom  said 
judgment  couUi  be  enforced.  The  prayer  of 
the  petition  was  granted,  and  the  judgment 
and  verdict  arrested  and  set  aside.  To  tbis 
ruling  the  plaintiff  excepted. 

We  think  the  court  erred  in  setUng  aside 
the  verdict  in  this  case.  Tbe  name  of  the 
party  defendant  imported  a  corporation. 
After  verdict  it  was  too  late  to  take  excep- 
tion upon  the  ground  that  the  declaration  did 
not  allege  that  tbe  defendant  was  a  corpora- 
tion. If  the  defendant  was  not  a  corpora- 
tion, this  should  have  been  taken  advantage 
of  l>efore  verdict,  by  plea.  Besides,  Waters 
was  served  with  process  as  president  of  said 
company,  and  as  president  filed  pleas  to  tbe 
declaration.  This  question  was  settled  in  the 
case  of  Academy  v.  Hardin,  78  Ga.  89,  3  S. 
£.  Rep.  305.  Clark,  J.,  In  bis  opinion  in 
that  case,  explains  and  distinguishes  it  from 
the  case  of  Baibour  v.  Albany  Lodge,  73  Ga. 
474i  relied  on  by  counsel  for  tbe  defendant 
in  error.    Judgment  reversed. 


(S3  Ga.  623) 

MoGowah  v.  L0FBURROW  «(  al. 
(Supreme  Cmirt  of  Oeorgia.    April  8,  ISSB.) 

BZBODTOBS  AlTD  ADMINISTBATORS — EQUITT — JUBIS- 
DICTIOS. 

1.  Where  a  petition  is  filed  in  equity  by  the  ex- 
eontrix  of  an  estate,  alleKing  that  certain  debts  are 
owine  by  the  estate,  and  that  it  is  nocessary  tosell 
land  DelonRing  to  it  to  pay  such  debts,  and  any 
part  of  thelndebtedness  alleged  In  the  petition  is 
found  to  be  due  by  the  estate,  the  chancellor  has 
iuriadictiOD  to  order  a  sale  of  a  part  ot  the  property 
10  pay  such  Indebtedness. 

Z.  Code  Oa.  SS  3263-2265,  declaring  contingent 
remainders  to  be  estate,  the  minors,  interested  in 
tbe  estate  as  contingent  remainder-men,  were  prop- 
erly represented  before  the  chancellor  by  their 
next  friend,  and  are  bound  by  the  decree. 

8.  It  Is  not  necessary  to  file  the  petition  any 
number  of  days  before  the  term  at  which  the  de- 
cree is  granted ;  Code  6a.  i  4221,  providing  for  the 
flling  of  ex  parte  petitions  in  chancery,  not  pre- 
scribing any  time  wherein  such  a  petition  shall  be 
filed. 

Error  from  superior  court,  Chatham  coun- 
ty; Adabis,  Judge. 

S.  A.  Meroer  and  Chishoim  A  Enoin,  for 
plaintiff  in  error.  R.  Ji.  Richards,  Lester  & 
Ravenel,  and  /.  S.  Woolen,  for  defendants 
in  error. 

Sduions,  J.    1.  Tbe  real  and  important 

?|aestion  in  this  case  is  whether  the  court  had 
urisdiction  to  pass  tbe  order  of  May  13. 1872, 
authorizing  the  executrix  to  sell  the  land  in 
oontroversy.    We  think  that  it  did.    The  ex- 


ecutrix of  this  estate,  together  with  her  sons 
in  their  own  right,  and  her  sons'  children  by 
next  friend,  filed  their  petition  to  the  chan- 
cellor, wherein  they  alleged  that  certain  debts 
were  owed  on  account  of  the  estate.  It  is 
true  that  in  the  schedule  of  such  debts,  an- 
nexed to  tbe  petition,  they  showed  that  the 
larger  portion  thereof  consisted  of  drafts, 
drawn,  sometimes  by  the  son  upon  the  ex- 
ecutrix, and  accepted  by  her,  sometimes  by 
tbe  other  son,  and  accepted  by  bis  brother, 
and  sometimes  by  the  executrix,  and  accepted 
by  tbe  son;  but  besides  these  drafts  were 
certain  accounts  for  improvements  upon  the 
estate.  At  any  rate,  the  petition  alleged  that 
the  estate  owed  debts,  and  that  it  was  nec- 
essary to  sell  a  part  of  the  estate  for  the  pur- 
pose of  paying  them.  If  this  petition  had 
been  addressed  to  the  ordinary  of  the  county, 
no  one  would  doubt  that  he  would  have  bad 
jurisdiction  to  hear  and  determine  tbe  facts 
alleged  therein;  and,  if  proper  proof  bad 
been  made  before  him,  he  could  have  passed 
an  order  authorizing  the  executrix  to  sell 
a  sufflcient  portion  of  the  property  to  dis- 
charge the  debts  due  by  the  estate.  If,  there- 
fore, the  ordinary  would  have  bad  jurisdic- 
tion to  bear  and  determine  the  facts  set  out 
in  the  petition,  the  chancellor  in  this  case 
also  had  jurisdiction;  for  it  is  well  settled  by 
the  adjudications  in  this  state  that  a  court 
of  equity  has  concurrent  jurisdiction  for  the 
purpose  of  distributing  estates.  Dean  v.  Cot- 
ton Press  Co..  64  Ga.  670.  The  jurisdiction 
of  all  courts  depends  upon  the  allegations  in 
Uie  pleadings.  Counsel  for  the  defendants 
in  error  contended  that  these  pleadings,  upon 
their  face,  show  the  want  of  jurisdiction,  be- 
cause tbe  allegations  show  that  tbe  debts 
were  debts  of  tbe  life-tenants,  instead  of 
debts  of  the  estate.  That  may  be  true  as  to 
the  larger  portion  of  the  indebtedness,  but  it 
does  not  follow  that,  because  the  life-tenants 
were  bound  on  the  notes  and  drafts,  they  were 
not  originally  the  debts  of  the  estate.  In  the 
case  of  Dean  v.  Cotton-Press  Co.,  supra,  it 
appeared  that  the  executor  had  borrowed 
money  to  pay  off  the  mortgage.  Besides,  aa 
we  have  seen,  a  portion  of  this  indebtedness 
seemed  to  be  for  repairs  made  by  a  contract- 
or upon  the  property  of  the  estate;  and  qn 
the  trial  of  this  case  the  jury  found  that  a 
part  of  the  debt  was  against  the  estate.  If 
any  part  of  the  indebtedness  alleged  in  tbe 
petition  was  due  by  the  estate,  the  ordinary 
would  have  had  jurisdiction  to  pass  an  order 
for  the  sale  of  a  portion  of  the  property  to 
pay  off  that  indebtedness,  and  a  court  of 
equity,  having  concurrent  jurisdiction,  as 
above  shown,  would  have  the  like  power. 
The  law  presumes  that,  when  an  application 
ot  this  sort  is  made  to  tbe  chancellor,  he  will 
make  a  proper  investigation  as  to  the  truth 
of  tbe  allegations  contained  therein.  It  does 
not  appear  from  the  record  that  such  an  ii^ 
vestigation  was  not  made  by  the  chancellor 
in  this  case;  and  it  may  l>e  that  he  heard 
testimony  on  the  subject,  and  ascertained,  as 
tbe  jury  sul>sequently  did,  that  at  least  a  por- 
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tion  of  this  indebtedness  was  due  by  the  es- 
tate. If  he  did,  and  had  the  proper  parties 
before  him,  the  judgment  is  not  void,  and 
cannot  he  attached  collaterally.  Code,  § 
3593. 

2.  Did  he  have  the  proper  parties  before 
him?  It  is  not  disputed  that  the  executrix 
and  the  two  sons  were  properly  before  him, 
because  all  three  united  in  the  application. 
The  contention  is,  however,  that  these  plain- 
tiffs (the  defendants  in  error  here)  were 
minors  at  that  time,  and  were  not  bound  by 
the  decree,  because  the  court  had  no  juris- 
diction over  them.  We  do  not  agree  with 
this  view  of  this  case.  The  record  shows 
that  these  minors  were  represented  by  their 
next  friend,  who  joined  in  the  petition  for 
the  sale  of  this  property.  The  object  of  the 
decree  was  to  pass  to  the  purchaser  their  re- 
mainder interest  in  the  property  sought  to  be 
sold.  It  is  true  that  the  remainder  at  that 
time  was  a  contingent  one  as  to  them,  and  it 
is  further  true  that  some  courts  and  text- 
writers  declare  a  conti  ngent  remainder  not  an 
estate,  but  only  a  chance  to  have  one;  but, 
whatever  difference  may  have  heretofore  ex- 
isted between  courts  and  text-writers  upon 
this  subject,  our  Ckxle  has  settled  it  by  de- 
claring that  a  contingent  remainder  is  an  es- 
tate. Code,  §g  2263-2265.  These  minors, 
therefore,  had  an  Interest  or  an  estate  whicti 
was  to  be  passed  upon  by  the  chancellor. 
They  were  properly  represented  before  him 
by  their  next  friend.  The  Code,.§§  4221, 
4222,  declares  that  "all  proceedings  ex  parte, 
or  in  the  execution  of  the  protective  powers 
of  chancery  over  trust-estates,  or  the  estates 
of  the  wards  of  chancery,  may  be  presented 
lo  the  court  by  petition  only,  and  such  other 
proceedings  be  had  therein  as  the  necessity 
of  each  cause  shall  demand."  "A  court  of 
equity  is  always  open,  and  hence  the  judge 
in  vacation  and  at  chambers  may  receive  and 
act  upon  such  petitions,  always  transmitting 
the  entire  proceedings  to  the  clerk  to  be  en- 
tered on  the  minutes  or  other  records  of  the 
court."  This  court,  in  construing  these  sec- 
tions, in  the  case  of  Sharp  v.  Findley,  71 6a. 
665,  says:  "The  very  minute  this  petition 
came  before  this  chancellor,  and  disclosed  the 
fact  that  the  land  of  infants  was  involved, 
his  wards  were  l>efore  him,  and  the  case  was 
concerning  *  an  estate  of  the  wards  of  chan- 
cery.' "  See,  also,  3  Pom.  Eq.  Jur.  §  1305, 
and  notes.  Here,  as  we  have  shown,  was 
an  application  l)efore  the  chancellor  concern- 
ing the  estate  of  infants.  According  to  this 
decision,  just  as  soon  as  the  application  was 
presented  to  him,  they  became  his  wards,  or 
the  wards  of  chancery.  He  thereby  obtained 
power  and  jurisdiction  over  their  persons 
and  their  property.  Having  shown  that  at 
least  a  part  of  the  indebteilness  represented 
in  this  petition  was  a  debt  against  tlie  estate, 
and  that  the  ordinary  of  the  county  would 
have  had  jurisdiction  to  pass  an  order  for  the 
sale  of  a  su£9cient  portion  to  pay  the  debts, 
and  that  a  court  of  equity  has  concurrent  ju- 
risdictioD,  i^e  payment  of  the  debts  of  an  » 


tate  being  a  part  of  the  distribution  thereof; 
and  having  shown  that  these  children  were 
properly  before  the  chancellor,  and  that  their 
estate  was  involved  in  the  application  made 
by  them, — we  think  it  follows  as  a  logical  se- 
quence that  the  court  had  jurisdiction  both 
of  the  subject-matter  and  the  person.  Hav- 
ing jurisdiction  of  the  subject-matter  and 
the  person,  it  had  the  power  and  authority  to 
grant  the  decree,  set  out  in  this  record,  forthe 
sale  of  the  land. 

3.  But  it  is  contended  that,  while  this  may 
be  true,  the  decree  was  passed  at  cham- 
bers, and  not  in  term-time,  and  that  the 
chancellor  had  no  power  to  pass  such  a  de- 
cree in  chambers.  We  have  looked  into  the 
evidence  in  the  record  upon  this  subject,  and 
we  are  inclined  to  think  that  the  decree  was 
passed  by  the  chancellor  in  term-time,  and 
not  in  chaml>ers.  The  evidence  of  the  clerk 
of  Messrs.  Hartridge  &  Cbisholm,  who  pre- 
pared this  application,  is  tiiat  it  had  t^n 
prepared  some  time  before  the  meeting  of 
the  superior  court  in  May,  1872,  and  that  on 
the  first  day  of  the  term  this  petition  was 
presented  to  the  chancellor  in  open  court. 
The  decree  passed  in  the  case  was  put  upon 
the  minutes  of  the  court  of  that  day,  and  we 
presume  these  minutes  were  signed  by  the 
judge  either  at  the  termination  of  the  pro- 
ceedings of  that  day  or  at  the  termination  of 
that  term  of  the  court.  It  is  true  that  on 
the  back  it  is  marked,  "In  chambers;"  but 
these  words  were  left  out  by  the  clerk  when 
he  recorded  the  decree  on  the  minutes  of  the 
court.  From  these  facts  we  conclude  that 
the  order  was  passed  in  term-time. 

4.  But  it  is  said  tliat,  admitting  this  to 
be  true,  still  the  petition  was  not  Bled  30 
days  before  the  couit  convened.  Although 
the  law  at  that  time  required  bills  to  be 
Died  30  days  l>efore  the  term,  we  think  nev- 
ertheless that  the  failure  to  file  this  peti- 
tion 30  days  before  the  term  at  which  the  de- 
cree was  granted  could  at  most  have  been 
nothing  more  tlian  an  irregularity.  The  pe- 
tition was  not  filed  against  any  defendant, 
but  all  of  the  parties  in  interest  joined  there- 
in. No  defendant  was  ciilled  on  to  show 
cause  why  the  prayer  thereof  should  not  be 
granted.  We  think,  tlierefore,  that  the  omis- 
sion to  file  the  petition  30  days  before  the 
term,  even  had  it  been  irregular,  would  not 
have  made  the  decree  entered  thereon  void. 
But  in  our  opinion  it  was  not  necessary  to 
file  an  ex  parte  petition  any  number  of  days 
before  the  court.  Section  4221  of  the  Code, 
supra,  does  not  prescribe  any  time  wherein  a 
petition  of  this  character  should  be  filed.  It 
seems  that,  if  it  is  filed  on  the  very  day  it  is 
acted  on  by  the  chancellor,  the  filing  is  in 
sufficient  time. 

5.  Taking  this  view  of  the  facts  and  law 
of  this  case,  it  is  unnecessary  for  us  to  dis- 
cuss the  other  questions  which  were  so  ably 
and  elaborately  argued  before  us  by  counsel 
on  lioth  sides  of  the  case;  nor  to  comment  on 
the  cases  cited  by  them,  as  to  what  a  clian- 

'  cellor  can  or  cannot  do  in  cliambers.    Hav- 
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ing  decided  in  favor  of  the  jurisdiction,  all 
controversy  is  closed.  A  judgment  is  a  sol- 
emn thing, —  the  utmost  solemnity  of  the 
law.  Every  doubt  should  be  given  in  its  fa- 
vor, especially  when  the  rights  of  a  bona  fide 
purchaser  are  involved.  Such  purchasers 
are  favorites  of  courts.    J  udgments  reversed. 


(82  Qa.  S««) 

HOBAN  «.  STKACHAN  tt  ol. 
(Supreme  Court  of  Georgia.    March  26, 1889.) 

RBMOTAL  or  C^USBB— DlBCBBTIOM  DP  BtXTB 
COUET. 

In  foreign  attachment  proceedings,  where  the 
defendant  files  a  petition  for  the  removal  of  the 
■nit  to  the  circuit  court  of  the  United  States,  al- 
leging that  the  amount  involved  is  sufficient  to 
give  iurisdiotion  to  the  federal  court,  and  that 
the  plaintiffs  are  citizens  of  Georgia,  while  the  de- 
fendant is  a  (dtizen  of  England,  and  the  record, 
down  to  the  time  of  filing  the  petition,  does  not 
show  the  residence  of  the  parties,  nor  the  amount 
involved  to  be  otherwise  than  as  alleged  by  de- 
fendant, it  is  error  for  the  court  to  refuse  to  grant 
the  petition.  If  anv  issue  of  fact  is  made  upon 
the  petition  it  mutt  be  tried  in  the  federal  court. 

Error  from  city  coort  of  Savannah ;  Har- 
den, Judge. 

Geo.  A,  Mereer,  for  plaintiff  in  error. 
Garrard  &  Meldrim,  for  defendants  in  error. 

Simmons.  J.  On  December  7, 1887,  before 
a  magistrate  of  Chatham  county,  6a.,  Strachan 
&  Co.  made  affidavit  for  and  obtained  an  at- 
tachment against  James  Horan.  The  attach- 
ment was  made  returnable  to  the  February 
term,  1888.  of  the  city  court  of  Savannah. 
The  ground  of  attachment  was  that  Horan 
resided  otit  of  the  state.  The  residence  or 
place  of  business  of  plaintiffs  in  attachment 
does  not  appear  in  any  of  the  attachment 
proceedings.  The  indebtedness  alleged  was 
S4,975.  The  attachment  was  levied  upon  a 
steam-ship,  machinery,  tackle,  etc.  On  the 
day  the  attachment  was  levied,  December  7, 
1887,  defendant  gave  bond,  and  the  property 
levied  upon  was  released.  On  the  first  day 
of  the  February  term  of  said  city  court,  de- 
fendant filed  a  petition  in  said  court  for  the 
removal  of  the  suit  therefrom  to  the  circuit 
court  of  the  United  States,  under  act  Cong. 
March  3.  18ci7.  alleging  in  the  petition  that 
the  suit  was  of  a  civil  na£ure:  that  the  mat- 
ter and  amount  in  dispute,  exclusive  of  in- 
terest and  cost,  exceeded  S2.000;  and  that 
the  controversy  in  the  suit  was  between  citi- 
zens of  the  state  of  Georgia,  plaintiffs  in 
said  suit,  and  defendant,  who  was  a  citizen 
of  England,  a  subject  of  the  queen  of  Great 
Britain  and  Ireland,  and  a  non-resident  of 
Georgia.  The  proper  bond  accompanied  this 
petition.  Plaintiffs  objected  to  the  removal, 
for  the  following  reasons:  (1)  The  cause  is 
not  removable  under  the  law,  as  shown  on 
the  face  of  the  petition  and  pleadings. 
F.  G.  Strachan,  one  of  the  plaintiffs,  an 
a  necessary  party  to  the  ^cause,  was  not,  at 
the  commencement  of  this  suit,  nor  is  he 
now,  a  citizen  of  Georgia,  but,  on  the  con- 
trary, was  then,  and  still  Is,  a  citizen  of  Eng- 
land, and  subject  of  the  queen  of  Great  Brit- 


ain and  Ireland.  (S)  This  is  not  a  salt  of 
which  the  circuit  conrt  of  the  United  States  is 
given  jurisdiction  under  the  law,  being  a 
case  of  foreign  attachment,  jurisdiction  not 
being  conferred  by  law,  by  original  process, 
or  by  removal.  (4)  Defendant  cannot  con- 
fer jurisdiction  on  the  United  States  circuit 
court  by  admitting  the  right  of  said  court  to 
proceed  against  him  in  this  cause.  (5)  De- 
fendant is  an  alien,  and  has  no  right  of  re- 
moval, under  the  law,  in  this  case.  Plain- 
tiffs showed  by  the  affidavit  of  said  Strachan 
that  he  was  a  subject  of  the  queen  of  Great 
Britain  and  Ireland,  and  was  not  a  citizen 
of  the  United  States  of  America.  The  judge 
of  the  city  court  refused  to  allow  the  removal, 
on  the  ground  that  there  was  an  alien  on  one 
side  and  an  alien  and  a  citizen  of  Georgia  on 
the  other.   To  this  ruling  defendant  excepted. 

The  court  erred  in  refusing  to  grant  the 
order  to  remove  this  ease  to  the  United  States 
court.  In  the  case  of  Railway  Go.  v.  Dnnn, 
122  U.  S.  618,  7  Sup.  Ct.  Rep.  1262,  the  su- 
preme court  of  the  United  States  held  as  fol- 
lows: "When  a  petition  for  a  removal  of  the 
cause  to  a  circuit  court  of  the  United  States 
is  filed  in  a  cause  pending  in  a  state  court, 
the  only  question  left  for  the  stiite  court  to 
determine  is  the  question  of  law,  whether, 
admitting  the  facts  stated  in  the  petition  to 
t>e  true,  it  appears  on  the  face  of  the  record, 
including  the  petition,  the  pleadings,  and  the 
proceedings  down  to  that  time,  that  the  peti- 
tioner is  entitled  to  a  removal;  and,  if  an  is- 
sue of  fact-  is  made  upon  the  petition,  that 
issue  must  be  tried   in  the  circuit  court." 

Judgment  reversed. 
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(Supreme  Court  of  North  CaroUna.    April  1, 
1889.) 

JUSQMBKT — LBN. 

Under  Code  CivU  Proc.  S.  C.  i  485,  providing 
that  judgments  shall  be  entered  by  the  clerk  ontlie 
judgment  docket  of  the  court,  and,  if  docketed 
within  10  days  from  the  end  of  the  term,  shall  be 
a  lien  on  the  debtor's  real  estate  from  the  begin- 
ning of  the  term,  a  deed  executed  in  November  is 
superior  to  a  Judgment  rendered  in  the  preceding 
August,  and  docketed  in  the  following  July. 

Artnfteld  it  Turner,  for  appellant.  Fur- 
ehea  <t  Coble,  for  appellee. 

Shefhebd,  J.  This  was  a  civil  action 
tried  upon  complaint,  answer,  and  demurrer 
to  the  answer,  before  Philips,  J.,  at  the  Feb^ 
ruary  term,  1889,  of  Iredell  superior  court. 
The  facts  are  that  the  plaintiff,  as  trustee 
under  a  deed  in  trust  executed  by  Charles  L. 
Summers,  and  registered  in  Iredell  county  on 
the  14th  of  November.  1886.  sold  for  cash 
certain  lands,  and  that  the  defendant  became 
the  purchaser  in  the  sum  of  $610.  The  de- 
fendant contends  that  the  plaintiff  cannot 
make  a  good  title  because  of  the  existence  of 
a  prior  lien  upon  the  land  by  virtue  of  a  judg- 
ment rendered  at  August  term,  1886,  of  the 
superior  court  of  said  county.  At  the  said 
term  a  judgment  was  rendered  against  the 
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aald  Summers  and  others  for  $6,000,  which 

frently  exceeds  Ihe  actual  value  of  the  land, 
he  said  judgment  wits  not  docketed  until 
the  21st  of  May.  1888.  It  does  not  appear 
that  there  was  ever  any  execution  or  levy. 
Hia  honor  held  that  the  plaintiff  was  entitled 
to  recover,  and  the  defendant  appealed. 

The  question  presented  for  our  considera- 
tion is  whether  an  undocketed  judgment  pre- 
vails over  a  registered  deed  in  trust  to  secure 
creditors.  Under  the  law  as  it  existed  prior 
to  the  adoption  of  the  Code  of  Civil  Pt-oced- 
ure,  there  was  no  provision  for  the  docketing 
of  judgments,  and  a  lien  upon  the  property 
of  the  debtor  was  acquired  only  by  issuing  a 
writ  of  fieri  facias,  which  bound  the  prop- 
erty of  the  debtor  from  the  teste.  Under 
the  present  system,  no  lien  is  acquired  upon 
land,  in  the  absence  of  an  execution  and  levy, 
until  the  judgment  has  been  "docketed  in  the 
judgment  docket."  Code,  §  435;  Sawyers  v. 
Sawyers.  93  N.  C.  821:  Williams  v.  Weaver, 
94  N.  C.  134.  Code,  §  438.  provides  that 
judgments  "shall  be  entered  by  the  clerk  of 
said  superior  court  on  the  judgment  docket 
of  said  court.  The  entry  shall  contain  the 
names  of  the  parties,  and  the  relief  granted, 
date  of  judgment  and  date  of  docketing,  and 
the  clerk  shall  keep  a  cross-index  of  the  whole, 
with  the  dates  and  numbers  thereof.  All 
judgments  rendered  in  any  county  by  the  su- 
perior court  thereof,  during  a  term  of  the 
court,  and  docketed  during  the  same  term,  or 
within  ten  day  thereafter,  shiill  be  held  and 
deemed  to  have  been  rendered  add  docketed 
on  the  first  day  of  said  term."  Code,  §  83, 
requires  a  separate  and  distinct  docket  for 
this  purpose.  So  It  is  very  clear  that  unless 
the  judgment  is  docketed  upon  this  particu- 
lar docket,  there  can  be  no  lien  by  virtue  of 
the  judgment  alone.  The  docketing  is  re- 
quired in  order  that  third  persons  may  have 
notice  of  the  existence  of  the  judgment  lien. 
"The  dogget,  or,  as  it  is  commonly  called,  the 
•  docket '  or  '  docquet, '  is  an  index  to  the  j  udg- 
mcnt,  invented  by  the  courts  for  their  own 
ease  and  the  security  of  purchasers,  to  avoid 
the  trouble  and  inconvenience  of  turning  over 
the  rolls  at  large.  The  practice  of  docketing 
judgments  seems  to  have  obtained  as  early 
as  the  reign  of  Henry  Vlir.  *  *  *  Pur- 
chasers are  not  bound  to  examine  for  judg- 
ment liens  further  than  to  look  into  the  proper 
dockets."  Freem.  Judgm.  8  343.  The  ob- 
servance of  this  law  is  regarded  as  so  impor- 
tant to  subsequent  purchasers  and  mortga- 
|fees  that,  wherever  the  system  of  docketing 
judgments  obtains,  a  vei-y  strict  compliance 
with  Its  provisions  in  every  respect  is  requiredL 
In  Brandling  v.  Plumraer,  26  Law  J.  Ch.  326. 
the  mere  omission  to  insert  the  "number  roll 
of  the  entry"  was  held  by  the  lord  justice  to 
be  fataL  In  Ridgway's  Appeal.  15  Pa.  St. 
177.  the  failure  to  record  the  Christian  names 
of  the  defendants  invalidated  the  docketing 
of  the  judgments  as  to  subsequent  purchasers 
or  judgment  creditors.  In  Buchan  v.  Sum- 
ner. 2  Barb.  Ch.  165,  it  was  held  "that  the 
docketing'  of  a   judgment   against  'Palmer 


Sumnet  under  the  letter  <P,'  the  initial  !«(> 
ter  of  his  Christian  name,  instead  of  the  let- 
ter '  S.'  the  initial  letter  of  his  surname,  was 
not  even  a  substantial  compliance  with  the 
requirements  of  the  statute. "  In  Landon  v. 
Ferguson,  3  Buss.  849.  the  judgment  had 
been  carried  into  the  proper  office  to  be  dock- 
eted, but,  from  mistake  of  the  officer,  the 
docket  was  not  completed.  Lord  Qiffobd 
decided  that  the  holders  of  the  judgments 
were  not  even  in  equity  entitled  to  a  priority. 
In  our  case  no  attempt  whatever  appears  to 
have  been  made  to  have  the  judgment  dock- 
eted, and,  although  it  was  the  duty  of  the 
clerk  to  have  done  so,  his  omission  is  no  excuse 
forthe  judgment  creditor,  as  the  authorities 
all  clearly  establish  that  it  was  bis  duty  to 
see  that  his  judgment  is  rightly  entered  on 
the  judgment  docket.  The  remedy  of  the 
party  aggrieved  is  against  the  prothonotary 
or  clerk.  The  purchaser  is  not  bound  to  look 
beyond  the  judgment  docket.  Bidgway's 
Appeal,  supra;  Freem.  Judgm.,  supra. 

Holding,  as  we  do,  that  the  judgment  is 
not  a  lien  upon  the  property  as  against  this 
defendant,  it  is  unnecessary  for  us  to  con-, 
sider  whether  such  a  defense,  had  it  been 
valid,  could  have  been  asserted  by  a  purchaser 
at  a  SHle  like  this,  especially  wliere  the  too 
ord  is  silent  as  to  what  was  proclaimed  as  the 
terms  and  conditions  of  the  sale  made  by  the 
trustee.  We  are  of  the  opinion  that  the  plain- 
tiff is  entitled  to  recover.    No  error. 


ao2  N.  C.  •i06) 

TuiftntT  et  al,  v.  Hoixab  et  oZ. 

{Supreme  Court  of  NorHh  Carolina.    April  •, 

1889.) 

ExBouTORs  ASH  AnmsisTRATOBS — CouBTs  or  Pbo- 
BATS— Rib    AiwxmicAT^— LnoTATioN    or    Ao- 

TIOMS. 

1.  Code  N.  C.  H  108, 1681,  oonfers  power  to  i«- 

voke  letters  testamentary  and  of  administration, 
and  to  appoint  a  sucoessor  in  the  administmtlon. 
Held,  that  the  probate  court  has  power,  for  sof- 
floient  cause,  to  permit  an  administrator  to  resign, 
and  to  ^polnt  a  successor;  and  having  done  so, 
and  no  exception  or  appeal  having  been  taken,  and 
nearly  20  years  having  elapsed,  the  judgment  can- 
not t>e  disturbed. 

2.  Section  1517  provides  that,  on  revocation  of 
letters  of  an  executor  or  administrator,  Us  bond 
may  be  prosecuted  br  the  person  succeeding  to  the 
administration,  field,  that  an  administrator  d« 
bonis  rum,  and  not  the  next  of  kin,  is  the  proper 
person  to  sue  on  the  bond  of  a  removed  adminis- 
trator. 

3.  A  settlement  by  an  administrator,  who  has  re- 
signed, with  his  successor,  under  the  direction  of 
the  court,  terminates  the  trust,  and  is  a  fulfillment 
of  his  obedience  to  the  lawful  orders  of  the  clerk 
(who  by  section  103  is  authorized  to  act  as  judge 
of  probate)  or  other  conrt  touching  the  adminto- 
tration,  as  required  by  his  bond. 

Appeal  from  superior  court,  Wilkes  county; 
Clark,  Judge. 

Action  by  Tulburt  and  others  against  Hol- 
lar and  others.  Plaintiffs  appeal.  Code  N. 
C.  §  102,  provides  that  the  office  of  probate 
judge  is  abolished  "and  the  duties  heretofore 
pertaining  lo  clerks  of  the  superior  court,  as 
judges  of  probate,  shall  be  performed  by  the 
clerks  of  the  superior  court  as  clerks  of  said 
court.    •    ♦    •»    Section  1618   relates  to 
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proceedings  to  require  an  executor,  etc,  to 
give  a  new  bond. 

W.  W.  Barber,  for  appellants.  Glenn  cC 
Glenn,  for  appellees. 

I)AVJ8,J.  Civil  action  tried  before  Clakk, 
Judge,  at  March  term,  1888,  of  the  Superior 
Court  of  Wilkes  county.  The  material  facta 
are  as  follows:  J.  W.  Tulbort  died  intestate, 
in  Wilkes  county,  in  1865,  and  the  plaintiffs 
are  liis  next  of  kin  and  distributees.  In  Oc- 
tober, 1865,  the  defendant  Israel  Hollar  was 
duly  appointed  administrator  of  said  Tulburt, 
and  executed  his  bond  as  such,  with  Noah 
Brown,  the  intestate  of  the  defendant  Jarvis, 
as  bis  surety,  apd  this  action  is  brought  by 
the  plaintiffs,  alleging  breaches  of  the  admin- 
istration bond,  and  demanding  an  account 
and  settlement.  The  defendants  answer, 
admitting  the  death  of  J.  W.  Tulburt,  and 
tlie  uppointment  of  Hollar  as  his  administra- 
tor, and  the  execution  of  the  bond,  but  deny- 
ing the  alleged  breaches,  or  that  there  is  any- 
thing due  from  the  said  Hollar  to  the  plain- 
tiffs. For  a  f  urtlier  defense,  they  say  that  in 
1869  the  letters  of  administration  to  the  de- 
fendant Hollar  were  revoked  by  the  probate 
court  of  Wilkes  county,  and,  at  the  request 
of  the  next  of  kin  and  the  widow  of  said  Tul- 
burt, he  was  removed  b\  the  court  from  said  of- 
fice of  ailminiatrator,  and  has  not  acted  as  such 
since;  that  upon  bis  removal,  and  at  the  same 
time,  one  F.  D.  Welbom  (who  had  married 
the  widow  of  the  intestate)  was  duly  appoint- 
ed by  the  court  administrator  in  his  stead, 
and  executed  his  bond  as  such,  and  within  a 
few  days  thereafter  the  defendant  Hollar 
made  «  full  settlement  with  the  court,  and 
with  said  F.  D.  Welbom,  as  the  substituted 
administrator,  and  paid  and  delivered  over  to 
him,  as  such  administrator,  the  whole  of  the 
estate  of  J.  W.  Tulburt,  deceased,  which  had 
come  or  ought  to  have  come  into  his  hands, 
and  thereafter  the  said  Welborn  held  and  ad- 
ministered the  same;  that  said  Welbom  died 
about  three  years  before  the  bringing  of  this 
action.  The  defendants  insist  ttiat  the  plain- 
tiffs cannot  maintain  tliis  action  "(1)  because 
no  administrator  de  bonis  non  or  other  rep- 
resentative of  the  estate  of  J.  W.  Tulburt  is 
a  party  plaintiff;  (2)  because  Mi^ry  M.  Wel- 
born, who  is  still  living,  and  was  the  widow 
of  said  J.  W.  Tulburt,  and  entitled  to  a  part 
of  his  personal  estate,  is  not  a  party;  (3)  be- 
cause of  the  great  lapse  of  time,"  etc. 

The  following  was  the  evidence:  The 
docket  of  the  judge  of  probate,  from  which 
this  entry  appears:  " Court  of  Probate,  May 
21,  1869.  Israel  Hollar  resigns  his  adminis- 
tration on  the  estate  of  J.  W.  Tulburt,  and, 
on  the  account  of  his  going  to  remove  per- 
manently beyond  the  limits  of  the  state,  one 
of  defendants  applies  for  letters  of  aUminis- 
trHtion  de  bonis  non  on  the  said  estate;  and, 
be  having  entered  into  bond  in  the  sum  of 
I6UU,  with  J.  J.  Foster,  J.  H.  Thompson, 
and  h.  F.  Hacket  as  sureties,  the  said  bond 
is  accepted  and  him  duly  qualified."  It  was 
hIso  admitted  that  said  Hollar  intended  lore- 


move  when  SQch  proceedings  were  had,  but 
did  not  do  so,  and  is  yet  alive.  F.  D.  Wel- 
born acted  as  administrator  17  years,  and  is 
now  dead.  Upon  this  evidence  bis  honor  in- 
timated an  opinion  that  the  plaintiffs  could 
not  get  along  without  making  the  adminis- 
trator  de  bonis  non  of  J.  W.  Tulburt,  de- 
ceased, a  party.  In  deference  to  his  honor's 
opinion  the  plaintiffs  submitted  to  a  judg- 
ment of  nonsuit,  and  appealed. 

We  have  not  been  favored  with  any  argu- 
ment on  behalf  of  the  appellants,  but  it  is 
suggested  that  the  action  is  brought  against 
the  defendant  Hollar,  and  the  surety  on  bis 
bond,  upon  the  assumption  that  be  had  no 
right  to  resign  as  administrator,  and  that  the 
appointment  of  Welborn  was  void,  and  there- 
fore no  administrator  de  bonis  non  could  be 
appointed.  In  Washington  v.  Blunt,  8  Ired. 
Eq.  254,  it  is  said  that  an  executor,  after 
having  accepted  and  entered  upon  the  dis- 
cliarge  of  his  trust,  cannot  resign,  but  can 
"only  be  removed  upon  a  suggestion  of  unfit- 
ness or  unfaithfulness."  However  that  may 
have  been  with  regard  to  executors,  and  as- 
suming it  to  have  applied  to  administrators, 
we  are  not  called  upon  to  determine  whether 
the  removal  of  an  executor  or  administrator 
from  the  state  would  not  constitute  such  "  uo- 
fltness"  or  disqualification  as  would  justify 
his  removal,  ami  a  resignation  and  acceptance 
and  the  appointment  of  a  successor  can  have 
no  other  practical  effect  than  a  removal  or  rev- 
ocation of  letters.  Section  103  of  the  Code, 
which  confers  upon  clerks  of  superior  courts 
power  "to  grant  letters  testamentary  and  of 
administration, "  also  confers  upon  them  the 
power  "to  revoke  letters  testamentary  and  of 
administration."  By  section  1521  it  is  made 
the  duty  of  clerks  in  all  cases  of  revocation 
to  "appoint  some  other  person  to  succeed  in 
the  administration,"  etc.  Section  1517  en- 
acts that,  "whenever  the  letters  of  an  execu- 
tor, administrator,  or  collector  are  revoked, 
his  bond  may  be  prosecuted  by  the  person  or 
persons  succeeding  to  the  administration  of 
the  estate,"  etc.  And  an  action,  even  if 
pending  against  the  removed  executor  or  ad- 
ministrator, can  only  be  continued  against 
him  within  the  limitations  prescribed  in  sec- 
tion 1514.  In  Taylor  v.  Biddle,  it  was  said 
by  Bynum,  J.:  "Without  invoking  the  aid 
of  our  statutes,  the  power  of  removal  is  in- 
herent in  the  office  at  common  law,  and  must 
of  necessity  be  so  to  prevent  a  failure  of  jus- 
tice.'! 71  N.  O.  5.  Wo  think  it  clear  that 
the  probate  court  had  the  power,  for  good  and 
sufficient  cause,  to  remove  the  administrator, 
or  for  like  cause,  as  necessarily  equivalent,  to 
permit  him  to  resign  bis  trust,  and  appoint 
F.  D.  Welborn  in  his  stead;  and  it  appears 
tliat  this  was  done  in  proceedings  instituted 
for  that  purpose,  and  no  exception  was  taken 
thereto  or  appeal  therefrom,  and  it  is  too  late 
to  disturb  the  judgment  of  the  probate  court 
after  a  lapse  of  nearly  20  years.  Whether 
whatever  action  can  be  brought  should  not 
be  against  the  representative  of  the  deceased 
administrator,  F.  D.  WeP^orn,  and  the  sure- 
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ties  on  his  bond,  it  is  not  necessary  for  os  to 
determine,  but  an  administrator  cte  bonis  non 
is  tlie  proper  person  to  bring  the  action.  See 
Code,  §  1518;  Latham  v.  Bell,  69  N.  C.  135; 
Carlton  v.  Byers,  70  N.  C.  691;  Merrill  v. 
Merrill,  92  N.  C  657,  and  numerous  cases 
there  cited.  In  the  case  of  Beall  v.  New  Mex- 
ico, 16  Wall.  540,  to  which  attention  has  been 
called  by  the  chief  justice,  it  was  held  that  an 
administrator  de  bonis  non  could  not  main- 
tain an  action  on  the  bond  of  the  original  ad- 
ministrator, but  that  it  must  be  brought  by 
the  persons  directly  beneficially  interested  in 
the  estate,  whether  distributees,  next  of  Icin, 
or  creditors;  and  it  is  there  said:  "Tothead- 
ministrator  de  bonis  non  is  committed  only 
the  administration  of  the  goods,  chattels,  and 
credits  of  the  deceased  which  have  not  been 
administered."  However  it  may  be  else- 
where, ander  the  section  of  the  Code  and  de- 
dsion  referred  to,  it  is  different  in  this  state; 
and  it  is  well  settled  that  such  an  action  can- 
not be  maintained  by  the  next  of  kin,  distrib- 
utees, or  creditors.  When  Hollar  settled 
with  Welborn,  his  successor,  under  the  direc- 
tion of  the  court,  it  terminated  his  "trust," 
and  was  a  fulfillment  of  his  obedience  to  the 
"lawful  orders  of  the  clerk  or  other  court 
totlcbing  the  administration  of  the  estate  com- 
mitted to  him,"  as  required  by  the  condition 
of  bis  bond.    There  is  no  error. 


(103  N.  C.  86) 

Thobnton  v.  Lambbth. 

{Swanme  Court  of  North  CoroHno.    Haroh  96, 
1889.) 

Appxii<— Pabtnbbship. 

1.  When  DO  final  judgment  has  been  entered  In 
aciase  appealed,  but  an  order  has  been  made  which, 
in  elfect,  disposes  of  the  whole  matter  in  contro- 
versy, the  appeal  may  he  dismissed  with  an  opinion 
on  said  order. 

2.  The  fact  ttiat  a  partner,  who  has  purchased 
Koods  for  his  firm,  \iaa  given  his  individual  notes 
m  payment,  does  not  deprive  him  of  his  right  to 
have  said  notes  paid  out  of  the  partnership  assets 
before  any  distribution  of  profits  is  made. 

Appeal  from  superior  court,  Cumberland 
county ;  Fred  Philips.  Judge. 

Civil  action  in  the  nature  of  a 
to  close  a  partnership  between 
G.  Thornton,  and  defendant,  J. 
From  an  order  confirming  the 
referee  as  to  the  claim  of  C.  P. 
creditor  Intervening  as  a  party. 


I  bill  in  equity 
plaintiff,  A. 

.  A.  Lambeth. 

I  report  of  the 
Vanstory,  a 
plaintiff  ap- 


R.  P.  Bttxton,  for  appellant.  Thoviaa  H. 
Sutton,  for  respondent. 

Davis,  J.  This  action  was  originally  com- 
menced against  the  defendant,  Lambeth,  for 
the  settlement  of  a  partnership  account.  It 
was  alleg^  that  the  plaintiff  and  defendant 
were  partners,  and,  among  other  things,  that, 
with  the  exception  of  property  of  small  value, 
the  defendant  was  in  the  possession  of  the 
partnership  assets,  and  refused  to  render  an 
account.  It  was  further  alleged  tbat  he  was 
insolvent,  and  judgment  was  demanded  for 
tn  account,  and  also  tbat  the  defendant  tra 


enjoined  from  disposing  of  the  partnership 
effects,  and  for  the  appointment  of  a  receiver. 
The  defendant  answered,  admitting  some  and 
denying  others  of  the  allegations  of  the  com- 
plaint A  temporary  restraining  order  was 
granted,  and,  upon  its  return,  and  hearing 
upon  affidavits,  it  was  found  as  a  fact  that 
the  plaintiff  and  defendant  entered  into  a  co- 
partnership for  the  purpose  of  buying  and 
selling  horses  and  mules,  by  the  terms  of 
which  the  defendant  was  to  furnish  the  cap- 
ital, and  the  plaintiff  his  services,  in  the 
prosecution  of  the  partnership  business,  and 
the  profits  arising  therefrom  were  to  be 
equally  divided.  It  was  further  found  that 
the  partnership  effects,  with  exceptions 
named,  were  in  the  hands  of  the  defendant, 
and  that  he  refused  to  account  and  settle  witli 
the  plaintiff.  An  order  was  made  appoint^ 
ing  a  receiver  to  collect  and  take  charge  of 
the  partnership  assets,  and,  by  consent  of 
parties,  there  was  a  refeience  to  take  and 
state  an  account  of  the  copartnership,  etc. 

■  The  referee  filed  his  report,  from  which  it 
appears  that  a  number  of  exceptions  were 
made  by  the  plaintiff  to  his  rulings.  Among 
other  things,  the  referee  found  as  a  fact  that 
the  defendant,  during  the  existence  of  the 
partnership,  gave  to  C.  P.  Vanstory  two 
promissory  notes,  aggregating  81,078.70, 
signed  by  himself  alone,  and  that  they  "were 
given  for  stock  purchased  of  Vanstory,  and 
used  in  the  partnership  business, "  and  tbat 
said  notes,  except  81,000,  remain  unpaid. 
He  finds  as  a  conclusion  of  law  that  these 
notes  are  partnership  liabilities,  and  must 
be  paid  out  of  the  partnership  assets.  By 
motion  in  the  cause,  Vanstory  was  made  a 
party  defendant,  and  he  filed  an  answer,  as- 
serting his  claim  and  right  to  have  it  dis* 
charged  out  of  the  partnership  assets.  It 
was  admitted  tbat  the  defendant,  Lambeth, 
is  insolvent,  and  it  was  agreed  that  if  the 
finding  of  fact  and  conclusion  of  law  by  the 
referee  in  regard  to  the  Vanstory  debt,  ex- 
cepted to  by  the  plaintiff,  should  he  sus- 
tained, it  would  obviate  the  necessity  of  pass- 
ing upon  the  other  exceptions,  and  upon  being 
heard  before  Philips,  Judge,  at  May  term. 
1888,  of  the  superior  court  of  Cumberland 
county.  He  gave  judgment  sustaining  the 
ruling  of  the  referee,  and  the  defendant  ap- 
pealed. 

The  case  states  that  "the  insolvency  of 
Lambeth  was  admitted,  and  that  the  plain- 
tiff never  asked  for  a  personal  judgment 
against  him,"  and  it  appears  that  the  only 
thing  settled  by  the  court  below  is  that  "C. 
P.  Vanstory  recover  of  said  partnership  of 
J.  A.  Lambeth  and  A.  G.  Thornton,  trading 
as  .1.  A.  Lambeth,  the  sum  of  8978.20,  with 
interest  from  April  1,  1887.  The  receiver 
will  pay  over  to  said  C.  P.  Vanstory  the  sum 
of  money  in  his  hands,  not  in  excess  of  costs 
and  expenses. "  The  action  was  brought  for 
anaccountand  settlement  of  the  partnership, 
and,  whether  the  defendant  be  insolvent  or 
not,  there  should  be  some  judgment  finally 
disposing  of  the  action;  and  counsel  for  plain- 
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tiff  in  this  court  insists  that  he  is  entitled  to 
judgment  against  the  defendant  for  the  bal- 
ance reported  in  his  favor,  without  reference 
to  the  solvency  or  insolvency  of  the  defend- 
ant. 

We  think  the  appeal  should  be  dismissed 
as  prematurely  taken,  or  the  case  remanded, 
to  the  end  that  such  judgment  may  be  ren- 
dered as  will,  if  not  appealed  from,  or  if  af- 
firmed on  appeal,  determine  the  action;  and, 
as  it  is  agreed  that  the  decision  of  the  court 
upon  tlie  question  raised  by  the  Yanstory 
claim  will  practically  put  an  end  to  the  con- 
troversy, we  wili  dismiss  it.  with  our  opinion 
upon  the  point  intended  to  be  raised.  This 
course  is  warranted  by  precedent.  State  v. 
Divine,  98  N.  C.  7S4, 4  S.  E.  Bep.  477;  Bail- 
road  Co.  V.  Reidsville.  101  N.  C.  404, 8  S.  E. 
Rep.  124.  The  business  of  the  copartnership 
was  that  of  trading  in  horses  and  mules,  and 
the  notes  given  to  Vanstory  were  for  the  pur- 
chase of  stock  used  in  this  business.  It  ap- 
pears from  the  account  filed  that  Lambeth 
was  the  purchasing  partner  for  the  firm;  for 
nearly  the  whole  of  his  credits,  amounting  to 
over  ^14.000,  were  for  horses  and  mules  pur- 
chased for  the  firm,  many  of  them  from  Yan- 
story, and  sold  by  the  firm.  That  one  partner 
has  the  right  to  have  the  partnership  effects 
applied  to  the  discharge  of  partnership  debts, 
when  necessary  for  that  purpose,  is  too  plain 
to  be  questioned.  It  is  equally  clear  that, 
where  partners  are  to  share  in  the  profits  of 
the  partnership  business,  there  can  be  no 
such  thing  as  "profits  to  be  equally  divided" 
till  the  partnership  debts  are  paid,  and  ail  its 
liabilities  discharged.  But  it  is  insisted  for 
the  plaintiff  that  Yanstory  accepted  Lam- 
beth's notes  in  payment  for  the  horses  and 
mules,  and  thereby  gave  credit  to  him  alone; 
and,  though  the  mules  and  horses  were  pur* 
chased  for  the  firm,  and  used  in  its  business, 
and  were  never  paid  for,  yet  Lambeth,  the 
purchasing  membfr  of  the  firm,  is  alone  lia- 
ble to  Yanstory,  and  the  latter  cannot  look 
to  the  firm,  because,  as  is  insisted,  he  did  not 
trust  the  firm,  but  took  the  notes  of  Lambeth 
alone.  We  cannot  see  the  force  of  this  ar- 
gument, for,  if  Lambeth  had  paid  Yanstory 
for  the  stock,  instead  of  giving  his  notes,  he 
would  have  been  entitleel  to  credit  for  the 
amount  paid,  as  was  the  case,  and  was  done, 
with  the  $100  paid  by  him  on  the  debt  to 
Yanstory ;  and,  as  he  was  liable  for  it,  he  had 
a  right  to  have  it  discharged  out  of  the  part- 
nersliip  effects  before  any  division  of  profits 
could  be  had.  Scott  v.  Kenan,  94  K.  C.  296; 
Stout  v.  McNeill,  98  N.  C.  1,  8  S.  E.  Rep. 
915. 

We  think  that  upon  this  ground  the  ruling 
of  the  court  below  was  correct;  but  there  is 
another  ground  upon  which  the  ruling  can  be 
sustained.  When  one  member  of  a  firm  buys 
goods  on  his  own  credit,  without  disclosing 
the  fact  that  he  is  a  member  of  the  firm,  and 
the  goods  are  received  and  used  by  the  firm, 
it  would  be  liable  to  the  vendor  for  tlie  price 
of  the  goods;  and,  in  such  case,  in  order  to 
•-xempt  the  firm  from  liability,  it  would  be 
v.9s.E.no.e— 28 


necessary  for  it  to  prove  that  the  vendor  knew 
that  the  purchasing  party  was  a  member  of 
the  firm,  and  elected  to  give  credit  to  blm 
alona  Poole  v.  Lewis,  75  N.  C.  417.  Upon 
examination  it  will  be  found  that  the  author* 
ities  cited  by  counsel  for  the  plaintiff  (Story, 
Fartn.  §  140  et  seq.)  have  reference  to  cases 
in  which  the  creditor  has  knowingly  elected 
to  take  the  separate  security  of  one  partner, 
and  give  exclusive  credit  to  such  partner. 

For  the  reasons  already  stated,  and  to  the 
end  that  such  judgment  may  be  rendered  as 
will  determine  the  matters  in  controversy, 
we  dismiss  the  appeal,  with  the  opinion  ftbove 
given. 


(108  N.  C.  391) 
Statb  9.  QtUCB. 

(Supreme  Court  of  North  CaroUna.    April  1, 
1889.) 

BASTABDr— CONBTITCnONAI.  IiAW— PbOOBDOBI. 

1.  The  court  has  power  to  allow  the  affidavit  of 
the  relatrix  In  bastardy  proceedings  to  be  amend- 
ed, after  motion  to  quash,  so  as  to  oonect  the  mid- 
dle name  of  the  afBant. 

3.  Civil  proceedings  in  bastardy  are  not  barred 
by  former  proceedings  which  were  dismissed,  on 
the  gronnd  that  the  relatrix  had  not  lived  in  the 
county  long  enough  to  confer  jurisdiction  on  the 
court. 

5.  Evidence  of  ilUolt  intercourse  of  relatrix  with 
others,  at  a  time  other  than  when  the  child  must 
have  been  begotten,  unconnected  with  other  evi- 
dence tending  to  show  the  falseness  of  her  charge 
against  defendant,  is  Inadmissible  to  Impeach  her 
testimony. 

4.  A  commitment  In  bastardy  proceedings,  un- 
der the  laws  of  North  Carolina,  in  default  of  pay- 
ment of  a  fine,  and  a  sum  for  the  use  of  the  re- 
latrix, Is  not  an  unconstitutional  proceeding,  as  It 
is  but  an  elercise  of  a  power  to  compel  obedience 
to  an  order  of  the  court,  and,  under  section  2967  of 
the  Code,  the  prisoner  may  be  relieved  under  the 
insolvent  law. 

6.  The  voluntary  entering  on  a  jutr  trial,  with- 
out objection,  is  sufficient  "oonBent"  to  bestow  ju- 
risdiction, under  act  N.  0.  Jan.  28, 1887,  a  87,  au- 
thorizing the  Cumberland  superior  court  to  "try 
by  consent  of  parties  any  jury  cause  at  said  crim- 
inal terms. " 

Appeal  from  superior  court,  Cumberland 
county;  Merriaion,  Judge. 

F.  P.  Jones,  for  appellant  The  Attorney 
Qtnerdl,  for  the  State. 

Smith,  C.  J.  The  defendant  being  ac- 
cused upon  the  oath  of  Mary  J.  Warren, 
made  before  a  justice  of  the  peace  of  Cum- 
berland county,  of  being  tbe  father  of  a  bas- 
tard child  born  of  her  body,  upon  a  warrant 
issued  by  such  justice  was  arrested  and 
brought  before  him  for  the  purpose  of  in- 
quiry into  tbe  truth  of  tbe  charge.  Upon 
the  trial  of  tbe  issue  of  paternity,  it  was 
found  against  him,  and  from  the  judgment 
the  defendant  appealed  to  the  superior  court. 
At  the  trial  of  the  issue  at  March  term,  1889, 
of  tbe  superior  court  of  Cumberland,  the 
jury  returned  a  similar  verdict,  and  there- 
upon it  was  adjudged  "that  the  defendant 
pay  a  fine  of  ten  dollars;  that  he  pay  all  the 
costs  of  this  case;  and  that  he  pay  also  into 
court,  for  the  benefit  of  Mary  J.  Warren,  the 
sum  of  fifty  dollars, — thirty  dollars  of  which 
is  to  be  paid  in  cash,  and  the  balance  in  in- 
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rtallmenta  of  ten  dollars  Ciiah  each  year  here- 
after  until  the  full  itraountbepaid;  aDd  that 
be  give  bond  in  the  sum  of  two  hundred  dol- 
lars, with  sufficient  sureties,  to  indemnify 
the  county  of  Cumberland  against  the  main- 
tenance of  the  child ;  and  he  is  ordered  into 
the  custody  of  the  sheriff  until  this  order  is 
complied  with."  From  this  judgment  the 
defendant  appeals,  assigning  the  various  er- 
rors set  out  in  the  transcript  of  the  case  on 
appeal. 

1.  When  the  caose  was  called  for  trial,  the 
defendant  moved  to  quasli  the  proceedings 
upon  the  several  grounds:  (1)  For  a  vari- 
ance in  the  name  of  the  motlier,  as  she  is 
designated  in  the  affidavit  and  the  warrant, 
— in  the  first  being  called  Mary  K.  Warren 
and  in  the  latter  Mary  Jane  Wairen;  (2)  for 
that  the  affidavit  fails  to  allege  that  it  is 
made  voluntarily,  or  that  affiant  is  a  single 
woman;  and  (3^  for  that  it  also  omits  to  aver 
that  the  child  is  likely  to  become  a  county 
charge,  or  upon  what  particular  county  it 
may  becomea  charge.  Thereupon  leave  was 
given  to  amend  in  these  particulars,  which 
being  made,  the  motion  to  quash  was  denied, 
and  the  defendant  excepted  to  the  rulings 
both  in  refusing  the  motion  and  in  allowing 
the  amendment^. 

The  affidavit  and  warrant  to  which  the  ob- 
jections apply  are  not  found  in  the  record, 
and  we  must  therefore  accept  the  statement 
of  what  they  contain  as  set  out  in  the  speci- 
fications of  the  appellant  as  correct,  and  we 
must  also  assume  that  the  amendment  al- 
lowed in  the  affidavit  was  with,  assent  of 
the  affiant,  and  truthful  in  fact,  sb  that  the 
only  question  is  as  to  the  power  of  the  court 
to  permit  amendments  tliat  remove  the 
pounds  of  the  appellant's  objections.  With- 
>ut  considering  the  consequences  of  a  varia- 
ion  in  the  middle  name,  or  the  letter  as  an 
nitial  representing  it,  when  the  rightful 
Christian  and  surnitme  are  given,  in  the  ab- 
iience  of  any  evidence  or  suggestion  even 
that  both  names  do  not  designate  one  and 
the  same  person,  or  that  either  is  borne  by 
any  one  else,  the  defect,  if  of  any  force,  is 
remedied  by  the  permitted  correction.  The 
possession  of  the  power  of  the  court  to  cor- 
rect such  inadvertencies,  and  to  allow  much 
more  serious  amend  men ts,  and  even  at  a 
later  stage  in  the  case,  is  so  well  understood 
and  settled  in  this  state  in  civil  actions  as 
not  to  require  of  us  the  production  of  decided 
cases.  They  will  be  found  in  Seymour's 
Digest,  under  title  "Amendment."  to  which 
we  will  only  add  State  v.  Smith,  ante.  200, 
(decided  at  the  present  term.) 

There  is  no  force  in  the  argument  that  an 
amendment  that  removes  objections,  valid  in 
the  form  of  the  affidavit  as  then  existing, 
mnat  be  made  before  they  are  taken,  and 
cannoi  be  made  afterwards,  since  it  is  pre- 
cisely for  such  a  purpose  that  the  power  is 
conferred,  to  be  exercised  in  furthering  the 
ends  of  justice  at  the  discretion  of  the  jndge, 
in  order  u-aX  such  as  are  trivial,  and  do  not 
affect  tbt.  substantial  and  understood  mat- 


ters in  controversy,  may  be  removed.  Code, 
§§  269.  270. 

2.  The  defendant  produced  the  record  of  a 
pi'ovious  proceeding  instituted  against  him 
upon  the  same  charge,  and  dismissed  when 
carried  to  the  superior  court,  as  a  bar  to  this. 
We  have  but  a  fragment  of  the  record  of 
this  case,  and  it  is  confined  to  what  trans- 
pired in  the  cause  after  it  reached  the  superior 
court,  none  other  being  sent  up.  It  is  very 
imperfect  and  inconsistent  in  itself,  even,  for 
it  appears  therefrom  that  a  jury,  whose 
names  are  mentioned,  was  impaneled  "to  try 
the  issues  of  traverse  joined  l^etween  the 
state  and  the  defendant,"  and  the  verdict 

rendered    is    that    "the  guilty,   as 

charged  in  the  bill  of  indictment."  Then 
follows  this  entry:  "Motion  to  quash  for 
want  of  jurisdiction.  Motion  overruled." 
The  explanation  furnished  in  the  case  trans- 
mitted on  the  appeal  to  this  court  is  that  the 
issue  was,  as  now,  as  to  the  paternity  of  the 
child,  and  that  at  the  trial  it  was  shown  that 
the  said  Mary  Jane  was  born  and  had  resid- 
ed in  Sampson  county  until  her  child  was 
two  months  old,  when  she  removed  to  Cum- 
berland, and  within  12  months  thereafter 
made  an  affidavit  charging  the  defendant 
with  being  its  father,  upon  which  that  pro- 
ceeding was  based.  Upon  the  ground,  as  we 
understand,  that  the  mother,  not  having  re- 
sided in  Cumberland  for  a  year,  had  not  ac- 
quired a  settlement  therein,  so  that  the  child 
had  become  a  county  charge,  the  jurisdiction 
did  not  then  reside  in  the  county.  Code, 
§  3544.  The  year  had,  however,  transpired 
before  the  present  proceeding  was  initiated, 
and  the  former  interposes  no  obstacle  to  the 
exercise  of  the  jurisdiction  that  now  doee  at- 
tach to  try  the  cause  upon  its  merits. 

3.  In  the  course  of  the  trial  to  which  the 
.defendant  assented  after  his  motion  was  over- 
ruled, the  defendant  proposed  to  put  to  the 
witnras  TV.  M.  Warren,  then  undergoing 
examination,  the  following  interrogatory: 
"  Were  you  with  Mary  J.  Warren  in  a  cer* 
tain  field  when  one  B.  A.  Sb-ikland  was  to 
meet  her  for  illicit  intercourse  upon  a  prior 
engagement,  and  you  being  there  prevented 
her  from  carrying  out  the  engagement?" 
Upon  objection  from  the  state  the  question 
was  disallowed,  and  the  defendant  excepted, 
at  tiie  time  stating  that  the  evidence  was 
sought  to  impeach  her  character  as  a  wit- 
ness. A  question  in  relation  to  an  attempted 
intercourse  between  the  same  parties  on  an- 
other occasion  was  proposed,  and  in  like  man- 
ner ruled  out.  The  answer  to  these  exoep* 
tions  is  found  in  the  fact  that  illicit  inter- 
course with  others,  and  even  when  approach- 
ing a  habit,  does  not,  unconnected  with  other 
evidence  tending  to  show  the  falsehood  of 
the  charge,  of  which  none  appears,  rebut  the 
presumption  given  by  the  statute  to  the  ex- 
amination of  the  woman,  and  hence  the  de- 
fendant has  not  been  made  to  suffer  Imrm 
from  the  rejection  of  the  evidence.  This  is 
decideil  in  State  v.  Bennett,  75  N.  C.  305, 
and  in  State  v.  Parish,  Sa  N.  C.  613.    It 
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wo  Did  havQ  been  otherwise  if  the  proof  had 
l)een  of  habitual  intercourse  with  another 
man  abont  the  time  when,  in  the  course  of 
nature,  the  child  must  have  been  begotten,  as 
held  in  State  v.  Britt,  78  N.  C.  439.  So,  too, 
as  the  effect  is  given  to  the  examination 
without  discrimination  as  to  the  misconduct 
or  reputation  of  the  woman  making  it,  for 
indeed  the  very  case  discloses  the  want  of 
virtue,  neither  would  these  repel  the  statu- 
tory presumption,  alone  and  unaided,  and 
there  was  no  error  in  refusing  the  evidence 
offered  for  the  purpose  stated. 

4.  The  defendant  further  objects  to  the 
assumption  and  exercise  of  jurisdiction  at  the 
term  of  the  trial,  l>ecause  by  law  it  is  devoted 
to  criminal  actions  only,  and  moved  to  set 
aside  the  verdict  for  this  cause.  This  objec- 
tion comes  too  late  after  trial,  as  it  involves 
acquiescence  and  consent.  The  act  distrib- 
uting the  superior  courts  among  the  districts 
after  the  increase  in  the  number  to  12  (Acts 
1885,  C.  180)  provides  for  the  holding  of  fonr 
terms  of  the  cuurt  in  the  county  of  Cumlier- 
land  for  the  trial  of  criminal  cases,  and  two 
terms,  of  two  weeks  each,  for  the  trial  of  civil 
cases  alone,  designating  the  time  of  each. 
But  an  amendment  was  made  by  the  act  of 
January  28,  1887,  c.  87,  to  the  clause  ap- 
pointing the  terms  for  this  county,  hy  super- 
adding thereto  as  follows:  That  any  and  all 
civil  process  may  be  made  returnable  to  any 
term  of  the  courts  for  Cumberland;  and  after 
the  criminal  bnsiness  is  disposed  of,  at  any 
term  set  apart  for  the  trial  of  criminal  oases, 
the  court  shall  proceed  to  hear  and  determine 
all  civil  cases  which  do  not  require  the  aid  of 
a  jury,  and  may  try  by  consent  of  parties  any 
jury  cause  at  said  criminal  terms.  When  a 
motion  is  not  opposed  which  should  be,  if 
any  objection  exists  to  its  l)eing  granted,  it 
is  deemed  to  be  assented  to,  as  held  in  Atkin- 
son V.  Whitehead,  77  N.  C.  418,  and  subse- 
quent case3  following  it.  Much  more  does 
the  voluntary  entering  upon  the  trial  before 
the  jury  give,  if  not  an  express  and  direct,  an 
implied,  assent  to  the  jurisdiction  assumed 
and  exercised. 

6.  The  remaining  exception  is  to  the  judg- 
ment itself,  as  inconsistent  with  the  consti- 
tution, though  following  the  statute  in  that 
it  imposes  upon  the  defendant  the  payment 
of  950  for  the  use  of  the  woman,  and  a  fine 
of  810  besides,  and  imprisons  for  an  indefi- 
nite period  in  oise  of  default  in  roalcing  pay- 
ment. The  fine  is  gtuiti  penal,  but  the  pay- 
ment of  the  residue  is  not,  and  the  proceed- 
ing is  not  in  the  exercise  of  a  criminal,  but  of 
8 civil,  jurisdiction,  in  providing  for  the  pres- 
ent support  of  the  child,  and  an  indemnity  to 
the  county  against  its  becoming  a  further 
public  cliarge.  The  commitment  is  in  the 
usual  form  to  secure  obedience  to  its  order, 
not,  aa  the  objection  has  it,  for  conflnement  in 
the  house  of  collection  for  the  term  of  12 
months,  as  might  have  been  done  under  sec- 
tion 38  of  the  Code.  The  error  in  the  con- 
tention consists  in  regarding  the  requirement 
of  the  payment  of  these  amounts,  and  an  en- 


forcement by  imprisonment,  as  an  award  of 
punishment  for  a  criminal  offense,  which  in 
no  sense  tbej  are,  unless  the  810  fine  may 
be  so  considered.  It  is  but  the  exercise  of  a 
power  to  com  pel  obedience  to  the  order  of  the 
court,  and  an  imprisonment,  from  which  the 
party  may  be  relieved  under  the  insolvent 
law,  as  if  committed  for  fine  and  costs  in  a 
criminal  prosecution.  Code,  §  2967;  State 
V.  Davis,  82  N.  C.  610;  Stote  v.  Bryan,  83 
N.  C.  611.  There  i»  ao  error,  and  the  ludg- 
ment  is  afiBrmed. 


(tot  N.  c.  4at) 

State  v.  Smitb. 

(Supreme  Court  of  North  CaroUna.    April  1, 
1889.) 

iiVSlCtPAX.  COBFOKATIOHB — OBDIKAirOaS. 

Oitlinanoe  So.  90  of  the  town  of  Kookingham,  N. 
C  reqnirinff  oltizans  between  the  ages  of  18  and 
46  to  work  the  •treets  and  roada,  and  making  per- 
sons willfully  failing  when  sommoned  for  snob 
Surpose  goilty  of  a  misdemeanor,  and  imposing  a 
ne  or  imprisonment  as  a  penalty,  is  a  valid  ordi- 
nance, aathorized  by  the  town  charter  giving  au- 
thority to  adopt  suoh  ordinaooes  aa  may  he  deemed 
necessary  for  the  Improvement  of  the  streets,  etc., 
and  by  the  Code,  S  8808,  giving  towns  power  to  re- 
quire streets  to  be  kept  in  repair  by  asaessmenta 
of  labor  against  the  inhabitants. 

Appeal  from  superior   court,  Bicfamond 
county;  Phillips,  Judge. 
The  Attorney  General,  for  the  State. 

Merrihon,  Jr  The  defendant  was  arrested 
by  virtue  of  a  criminal  warrant  issued  by  the 
mayor  of  the  "town  of  Bockingham,"  on  the 
11th  day  of  January,  1888,  wherein  he  was 
charged  with  having  violated  the  ordinance 
No.  20  of  that  town,  in  that,  on  the  27tb  day  of 
January,  1888,  he  "did  unlawfully  and  willful- 
ly fail  to  attend  and  work  the  streets  and  roads ' 
of  the  town  of  Bockingham,  after  l)eing  law- 
fully summoned  so  to  do  by  the  town  consta- 
ble,'" etc.,  and  he  was  taken  before  the  may- 
or, before  whom  he  confessed  that  he  had  so 
refused  to  work  on  the  said  streets  and  roads; 
whereupon  the  mayor  gave  judgment  that  he 
be  fined  the  sum  of  two  dollars,  and  be,  hav* 
ing  excepted,  appealed  to  the  superiw  court 
of  the  county  of  Biclimond.  In  the  latter 
qourt,  he  pleaded  not  guilty.  On  the  trial, 
the  jury  rendered  a  special  verdict  to  the  ef- 
fect that  the  defendant  was,  at  and  liefore 
the  time  specified,  between  the  ages  of  18  and 
45  years;  that  he  willfully  failed  and  refused 
to  attend  and  work  on  the  streets  and  roads 
of  the  town  mentioned  in  tiie  warrant,  after 
he  had  been  duly  notified  so  to  do;  that  he 
was  a  tax-payer  of  that  to wn ;  that  no  part  of 
the  taxes  levied  for  defraying  its  expenses 
were  applied  to  keeping  the  streets  and  roads 
tlierein  in  repair,  and  in  reopening  the  same, 
except  for  the  purchase  of  lumber  for  side- 
walks, and  bnilding  bridges  on  streets  laid 
out  but  not  completed;  that  the  said  ordi- 
nance No.  20  provided  as  followa, — that  is  to 
say:  "That  every  male  citizen  residing  in 
the  corporate  limits  of  said  town,  l>etween  the 
ages  of  eighteen  and  forty-five  years,  shall 
work  the  streets  and  roads  of  the  same  un- 
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der  the  direction  of  the  town  constable  three 
or  more  days  in  each  ypar,  as  may  be  neces- 
sary to  keep  said  streets  and  roads  in  good 
condition.  Any  person  liable  to  work  on  the 
streets  and  roads  who  shall  willfuly  fail  to 
attend  and  work  when  summoned  so  to  do, 
after  notice  of  two  days  by  the  town  consta- 
ble, shall  be  guilty  of  a  misdemeanor,  and 
fined  two  dollars,  or  imprisoned  two  days, 
upon  conviction  before  the  mayor  of  said 
town."  The  court  being  of  opinion  that  the 
defendant  was  not  guilty,  a  verdict  to  that 
effect  was  entered.  Thereupon  the  court 
gave  judgment  for  the  defendant,  and  the  so- 
licitor for  the  state  having  excepted,  appealed 
to  this  court. 

The  statute  (Code,  §  3820)  makes  it  a  mis- 
demeanor for  any  person  to  violate  an  ordi- 
nance of  a  city  or  town,  punishable  by  One 
not  exceeding  S50  or  imprisonment  not  ex- 
ceeding 30  days;  and  it  (section  3818)  gives 
the  mayor  or  other  chief  officer  of  towns  and 
cities  jurisdiction  of  such  offenses.  (State  v. 
Cainan,  94  N.  G.  880;  State  T.  Wood,  Id. 
855,)  so  that  the  mayor  had  Jurisdiction  of 
the  offense  charged  in  the  warrant,  if,  in- 
deed, it  were  committed,  and  this  depends 
upon  the  validity  of  the  ordinance  in  question. 
It  is  not  denied  that  the  defendant  violated 
it  as  charged,  if  it  had  validity.  The  "town 
of  Rockingham"  is  incorporated,  and  its 
charter  (l*rivate  Acts  1887,  c.  101,  §  19) 
confers  upon  its  commissioners  very  large 
and  comprehensive  powers.  It  provides  that 
they  "shall  have  power  to  make  such  by-laws, 
and  adopt  such  regulations  or  ordinances,  for 
the  government  of  said  town,  as  a  majority 
of  them  may  deem  necessary  to  promote  the 
interest,  and  insure  the  good  order  and  gov- 
ernment, of  said  town,  for  the  improvement 
of  the  streets,  and  the  preservation  of  the 
health  in  the  same,  and  to  make  all  such 
other  police  regulations  as  the  interest,  com- 
fort, and  convenience  of  the  citizens  of  the 
said  town  may  requ ire ; "  and  section  26  there- 
of empowers  them  "to  open  and  lay  out  any 
new  street  or  streets  within  the  corporate 
limitsof  said  town;  ♦  ♦  ♦  to  widen,  en- 
large, make  narrower,  change,  extend,  or  dis- 
continue any  street  or  streets,  or  any  part 
thereof,  within  the  corporate  limits  thereof," 
etc.  In  the  absence  of  some  provision  other- 
wise appearing  expressly  or  by  reasonable 
implication,  the  power  thus  conferred  implied 
the  further  power  and  authority  to  employ 
means  appropriate  to  accomplish  such  im- 
portant purposes.  Otherwise  the  power  con- 
ferred to  improve,  repair,  and  keep  in  repair 
existing  streets,  and  to  open  and  change 
others,  would  be  useless  and  nugatory.  It 
is  not  to  be  presumed  such  practi^  absurd- 
ity was  Intended. 

It  did  not  contravene  any  principle  of  law, 
or  any  statutory  provision,  to  require  all  male 
residents  of  the  town  between  the  ages  of  18 
and  45  years  to  render  reasonable  compulsory 
service  for  such  purposes,  notwithstanding 
they  may  bare  paid  taxes  for  other  purposes. 


Every  one  may,  in  a  proper  way,  be  required 
to  contribute  of  bis  personal  service,  or  his 
means  in  the  shape  of  assessments  of  money, 
or  taxes  proper,  towards  the  due  administra- 
tion and  enforcement  of  all  just  police  regu- 
lations properly  established.  This  is  a  part 
of  the  price  be  must  pay  for  the  support,  ad- 
vantage, and  protection  of  the  government 
under  which  he  lives,  and  of  which  he  takes 
beneOi  in  the  protection  of  his  life,  liberty, 
and  property.  Government  could  not  live 
and  be  efficient  without  such  exactions  aud 
contributions  properly  applied.  The  laws  of 
this  state  from  the  earliest  period  of  its  exist- 
ence have  required  the  ordinary  highways  to 
be  laid  out  and  kept  in  repair  mainly,  if  not 
altogether,  by  compulsory  service  of  the  in- 
habitants of  the  districts  or  localities  in  which 
they  were  situate.  Such  assessment  or  ex- 
action of  service  is  a  public  charge  in  addi- 
tion to  ordinary  taxes,  and  is  an  appropriate 
means  of  keeping  the  public  roads  in  proper 
repair,  and  there  is  no  legal  reason  why 
streets  and  roads  within  towns  and  cities  may 
not  be  laid  out  and  be  kept  in  repair  by  the 
like  means,  if  their  charters  so  allow.  Cooler, 
Const.  Lim.  637,  638;  2  DilL  Man.  Corp.  §§ 
678,  762.  The  commissioners  had  ample 
power  to  make  the  ordinance  in  question.  The 
charter  gave  them  authority,  as  we  have  seen, 
to  "adopt  such  regulations  or  ordinances  for 
the  government  of  said  town  as  a  majority  of 
them  may  deem  necessary  to  promote  the  in- 
terest and  insure  the  good  order  and  govern- 
ment of  said  town,  for  the  improvement  of 
the  streets,"  etc.,  and  there  is  no  word  or 
provision  in  it  that  restricts  the  power  in  re- 
spect to  the  manner  or  method  of  keeping  the 
streets  in  repair.  This  court,  in  State  v. 
Commissioners,  4  Dev.  345,  in  interpreting 
the  charter  provisions,  substantially  like  that 
we  now  have  under  consideration,  held  that 
the  commissioners  of  Halifax  had  authority 
to  require  the  inhabitants  of  the  town,  sub- 
ject to  work  on  the  public  roads,  to  work  on 
the  streets.  That  case  is  very  much  in  point 
here,  and  fully  sustains  what  we  have  said. 
But  if  there  could  be  any  doubt  as  to  the 
proper  interpretation  of  the  provision  in  ques- 
tion, it  is  removed  by  the  general  statute 
(Code,  §  3803)  in  respect  to  towns  and  cities, 
which  expressly  confers  upon  the  coramis- 
sione(s  thereof  power  to  require  streets  to  be 
hiid  out  and  kept  in  repair  by  assessments  of 
labor  against  the  Inhabitants  thereof.  This 
provision  is  applicable  to  "the  town  of  Rock- 
ingham," because  not  inconsistent  with  its 
charter,  or  any  particular  statutory  provision 
in  respect  to  it.  Code,  §3827  There  is  there- 
fore error.  The  court  should,  upon  the  spe- 
cial verdict,  have  directed  a  verdict  of  jguilty 
to  be  entered,  and  given  judgment  upon  the 
same.  The  verdict  of  not  guilty  must  be  set 
aside,  and  a  verdict  of  guilty  entered,  and 
further  proceedings  had  In  the  court  below 
according  to  law.  To  that  end  let  this  opin- 
ion be  certified  to  that  court.  It  is  so  or- 
dered. 
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(102  N.  C.  236,  262) 

HuoBES  et  al.  v.  Hodges. 

(Supreme  Court  of  North  CaroUna.    Haroh  26, 
1889.) 

EOHXSTBAD — CONVETXKCB    BIFOBB   AUiOTIOEST  — 
"WlIB  SOT  JOININQ. 

1.  CodbU  N.  C,  after  exempting  from  forced  sale 
"every  bom'estead,  and  the  dwelling  and  buildings 
nsed  therewith,  not  exoeeding  in  value  (1,000,  to 
be  selected  by  the  owner  thereof,"  provides  (arti- 
cle 10,  $  8)  that  nothing  contained  in  the  foregoing 
sections  of  this  article  shall  operate  to  prevent  the 
owner  of  a  homestead  from  disposing  of  the  same 
\ty  deed ;  but  no  deed  made  by  the  owner  of  the 
homestead  shall  be  valid  without  the  voluntary 
signature  and  assent  of  his  wife,  signified  on  her 
private  examination,  according  to  law.  HeUL 
diat  a  land-owner  who  is  not  in  debt  may,  by  deed 
absolute  or  by  mortgage,  convey  his  land  that  has 
never  been  allotted  to  him  as  a  homestead,  without 
the  joinder  of  his  wife  in  the  deed,  free  from  any 
restriction  growing  out  of  the  provisions  of  article 
10,  S  8,  whether  his  land  was  acquired  or  his  mar- 
riage was  celebrated  before  or  after  the  adoption 
of  the  constitution  of  1868. 

2.  When  the  grantor  seeks  to  have  a  conveyance 
in  which  his  wue  has  not  joined  declared  void,  un- 
der article  10,  {  8,  he  must  show  (1)  that  a  home- 
stead had,  prior  thereto,  been  allotted  to  him  in 
the  land  conveyed,  as  provided  by  law;  or  (2)  that 
there  was  an  unsatisfied  judgment  constituting  a 
lien  upon  the  land  when  conveyed,  and  upon  which 
an  execution  might  still  issue,  and  make  it  neces- 
sary to  have  his  nomestead  allotted,  or  a  mortgage 
reserving  an  undefined  homestead,  and  constitut- 
ing a  lien  that  oould  not  be  enforced  without  al- 
lotting a  homestead  in  the  land,  or  (8)  that  the 
conveyance  was  void  because  executed  with  in- 
tent to  defraud  creditors,  and  that  the  grantor  did 
not  already  have  a  homestead  allotted  in  other 
lands. 

Merkikon,  J.,  dissenting. 

This  was  a  civil  action,  beard  before 
Graves,  J.,  at  the  spring  term,  1888,  of  the 
superior  court  of  Northampton  county.  The 
plaintiffs  are  the  executor  and  heirs  at  law 
of  Samuel  Calvert,  On  the  8th  of  January, 
1876,  defendant  executed  three  notes  of  that 
date,  but  falling  due  in  one,  two,  and  three 
years  after  date,  payable -to  said  Samuel  Cal- 
vert, and  at  the  same  time  executed  to  said 
Calvert  also  a  mortgage  deed  conveying  35 
acres  in  Northampton  county  to  secure  the 
payment  of  said  notes.  This  action  was 
brought  to  foreclose.  At  the  time  when  the 
defendant  executed  the  mortgage  deed,  (8tb 
January,  1876,)  he  owned  no  other  land  ex- 
■cept  the  tract  conveyed  in  said  deed,  and 
another  tract  of  two  acres,  both  of  which  to- 
gether are  not  worth  81,000.  The  defend- 
ant acquired  title  to  one  undivided  half  in- 
terest in  said  land  in  the  year  1865,  but  did 
not  become  the  owner  of  the  other  half  un- 
til the day  of ,  1876.  The  de- 
fendant was  first  married  in  1873,  and  his 
fli-st  wife  was  living  on  the  8th  of  January, 
1876,  but  did  not  join  in  the  execution  of  the 
deed.  She  died  in  the  year  1881,  and  he  m&> 
Tied  a  second  wife  in  the  year  1882.  This  ac- 
tion was  brought  in  June,  1879,  after  the  last 
of  said  notes  became  due.  The  defendant 
-contended  that  the  deed,  or  writing  purport- 
ing to  be  a  deed,  executed  by  the  defendant 
on  the  8th  of  January,  1876,  was  void  as  a 
conveyance,  and  that  no  Interest  in  said  land 
passed  by  said  deed.  The  plaintiffs  insisted, 
-on  the  other  band,  that  the  deed  was  valid 
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without  the  joinder  of  the  wife  in  its  execu- 
tion, and  vested  the  title  to  the  whole  of  said 
land  in  fee-simple  in  Samuel  Calvert,  subject 
to  the  trusts  set  forth  therein.  The  court 
adjudged  that  the  defendant,  and  all  persons 
claiming  under  him,  be  "foreclosed  of  all 
equity  of  redemption  in  and  to  the  reversion 
in  the  land  mentioned  in  the  complaint,"  aft- 
er the  termination  of  the  homestead  estate, 
and  ordered  that  a  commissioner  sell  the  re- 
version unless-  the  debt  adjudged  to  be  dne 
from  defendant  Bhonld  meantime  be  dis- 
charged. Both  plaintiffs  and  defendant  ap- 
pealed, and  both  cases  are  considered  togeth- 
er, the  appeal  of  plaintiffs  being  first  in  cwder. 
T.  W  Mason,  for  plainttOs.  &  B.  Pee- 
blet,  for  defendant. 

AvBBT,  J.,  (cifter  stating  the  faet*  a$ 
above.)  When  we  approach  the  consider^ 
atlon  of  the  question  whether  the  organic 
law  or  the  statute  law  shall  be  so  construed 
as  either  to  preserve  unimpaired,  or  to  great- 
ly restrict,  the  right  of  the  citizen  to  aliene  Iiis 
own  land,  it  is  wise  to  recur  to  the  funda- 
mental principles  embodied  in  our  state  and 
national  constitutions,  or  to  the  elements  of 
the  common  law,  that  have  proven  consistent 
with  the  genius  of  our  institutions.  Every 
citizen  has  the  right  to  enjoy  the  traits  of 
his  own  labor,  and,  when  his  earnings  are 
invested  in  land,  the  rule  is  that  he  acquires 
with  the  title  the  incidental  right  of  absolute 
and  unrestricted  alienation.  The  few  in- 
stances in  which  the  law  has  trammeled  the 
citizen  in  the  exercise  of  this  power  in  order 
to  reach  some  beneficent  end  are  the  excep- 
tions that  establish  instead  of  destroy  the 
rule.  The  Jus  dispcnendi,  subject  only  to  the 
exceptions  mentioned,  is  a  vested  right,  pr» 
tectedeven  against  hostile  state  legislation 
by  that  clause  of  the  constitution  of  the  Unit- 
ed States  which  prohibits  the  enactment  of 
any  law  impairing  the  obligations  of  a  con- 
tract. Bruce  v.  Strickland,  81  N.  C.  267.  In 
our  declaration  of  rights,  (Const,  art.  1.  §  81,) 
more  than  a  century  since,  perpetuities  were 
coupled  with  monopolies,  and  denounced  as 
"contrary  to  the  genius  of  a  free  state."  This 
was  followed  by  the  act,  passed  in  the  same 
spirit,  which  converted  a  fee-tail  estate  in  its 
very  inception  into  a  fee-simple,  with  the  in- 
cidental right  to  sell,  and  with  theavowed  ob- 
ject of  attaching  the  absolute  ^iw  disponendi 
to  the  estate  created.  It  has  been  repeatedly 
declared  to  be  sound  public  policy  to  remove 
every  obstacle  to  the  ready  sale  of  real  estate 
upon  the  market,  In  order  to  benefit  com- 
merce, and  thereby  promote  general  prosper- 
ity. It  was  in  furtherance  <a  this  object  that 
our  general  assembly,  but  a  few  years  since, 
so  altered  our  registration  laws  that  persons 
proposing  to  purchase  lands  could  be  well  ad- 
vised as  to  the  titles  by  a  careful  inspection 
of  the  public  records.  This  leading  purpose 
is  subordinated,  however,  to  two  wise  provis- 
ions for  the  protection  of  women  and  chil- 
dren,— dower,  a  creature  of  the  common  law; 
and  the  homestead,  which  is  imbedded  in  tii* 
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organic  law;  bnt,  while  tbe  humane  exemp- 
tion olaoses  of  the  oonatitution  have  found 
taTor  with  the  courts,  they  have  been  care- 
fally  so  construed  as  to  carry  out  the  kindly 
purpose  for  which  ttiey  were  created,  but  to 
restrict  alienation  only  ao  far  as  is  necessary 
to  effectuate  that  object.  If  we  will  bear  in 
mind,  in  the  progress  of  this  discussion,  how 
essential  to  the  protection  of  tiie  rights  of  the 
citizen,  and  how  important  to  tbe  promotion 
of  comnierdal  prosperity,  it  is  to  guard  well 
tbe  right  of  alienation,  and  to  restrict  it  only 
so  far  as  is  necessary  in  order  to  extend  tbe 
blessings  of  a  homestead  to  those  for  whose 
snpport  it  was  intended,  we  will  find  it  a 
beacon  light  to  guide  U8  safely  through  the 
mazes  of  conflicting  authorities,  emanating 
from  more  than  a  score  of  appellate  courts, 
when  the  true  way  to  steer  through  tbe  sea 
of  doubt  and  perplexity  might  otherwise  be 
obscure. 

What  was  the  legislative  intent  in  enaet- 
ing  laws  providing  for  tbe  exemption  of 
homestead  and  fixed  amounts  in  value  of  per- 
sonal property  from  sale  under  execution? 
A  few  definitions  of  a  homestead  given  by 
the  different  courts  of  the  Union  will  show 
what  tbey  have  declared  was  the  object  of 
the  law-making  power  in  creating  them.  Tbe 
homestead  law  was  called  by  tlie  supreme 
court  of  Oolifomia  "A  beneficent  provision 
for  the  protection  and  maintenance  of  tbe 
wife  and  children  against  the  neglect  and  im- 
providence of  the  father  and  husband. "  This 
court  has  declared  that  the  purpose  was  to 
provide  every  man  a  home  for  bis  wife  and 
children.  Jacobs  v.  Smallwood,  63  N.  C  113. 
We  must  acknowledge  ttiat  there  is  some  ap- 
parent conflict  between  Adrian  v  Shaw,  82 
N.  C.  476,  and  the  authorities  there  cited. — 
Oheen  v.  Summey,  80  X.  C.  190,  and  Lam- 
bert V.  Kinnery.  74  N.  G.  348,  on  the  one 
band,  and  the  case  of  Hager  v.  Nixon,  69  N. 
C.  108,  and  Mayho  v.  Ck>tton,  Id.  289,  on 
tlie  other;  and  the  inconsistency  of  these  au- 
thorities as  to  the  true  interpretation  to  be 
given  to  section  8,  art.  10,  must  be  removed, 
either  by  modifying  the  abstract  rule  laid 
down  in  Adrian  v.  Shaw  or  by  directly  over- 
ruling tbe  plain  principle  announced  in 
Mayho  v.  C!otton,  as  the  only  safe  solution  of 
all  the  cases  that  might  depend  upon  the  true 
meaning  of  the  restriction  contained  in  said 
section.  In  Oheen  v.  Summey  the  court  say: 
"It  is  settled  by  tbe  construction  of  this  court 
that  the  homestead  right  is  a  quality  annexed 
to  land  whereby  an  estate  is  exempted  from 
sale  under  execution  for  a  del)t,  and  it  has 
its  force  and  vigor  in  and  by  the  constitution, 
and  is  in  no  wise  dependent  on  the  assent  or 
action  of  the  -creditor.  And  therefore  it  re- 
sults, as  has  been  expressly  held,  that  the 
action  of  the  sheriff  in  assigning  the  same 
by  metee  and  bounds  is  not  needed  to  any 
extent  to  vest  the  title,  but  merely  as  finding 
tbe  quantum  sons  to  enable  him  to  ascertain 
the  excess,  if  any,  and  levy  on  and  sell  it. " 
The  only  question  that  arose  out  of  the  facts 
of  that  case  was  whetiier  a  previous  iippeai  by 


the  judgment  creditor  to  the  township  board 
of  trustees,  (under  Battle,  Revisal,  c.  55,1  to 
have  a  new  allotment  of  homestead,  which 
allotment  was  made,  estopped  the  creditor 
from  selling  the  homestead  afterwards  to  sat- 
isfy a  debt  created  before  1868,  the  creditor 
having  sold  tbe  excess  previouslvi  and  soon 
after  allotment.  Only  the  constitutional  con- 
struction established  by  Edwards  v.  Kearzey, 
96  U.  S.  595,  waq  involved  in  that  case,  and 
therefore  the  definition  of  the  homestead 
^ven  WM  a,n  obiter  dictum,  Somachofthe 
definition  as  is  taken  from  Littlejohn  v.  Eg< 
erton,  76  N.  C.  468,  and  77  N.  C.  379,  is  not 
inconsistent  with  tbe  principle  laid  down  in 
Mayho  v.  Cotton,  but  in  the  later  case  of  Ad- 
rian V.  Shaw  the  court  not  only  repeated  the 
definition  given  in  Gbeen  v.  Summey,  (the 
latter  part  of  which  was  substantially  taken 
from  Lambert  v.  Kinnery,)  but  added  to  the 
deflnition  another  quotation,  in  substance,  at 
least,  from  the  latter  case,  as  follows:  "Title 
to  the  homestead  can  only  be  divested  in  the 
mode  prescribed  in  section  8,  art  10,  of  the 
constitution."  As  we  shall  see  presently, 
the  facts  did  not  in  either  case  warrant  the 
giving  of  any  general  deflnition  of  a  home- 
stead, and  that  given  was  unnecessary.  In 
Adrian  v.  Shaw  tbe  facts  were  that  one  Jack- 
son  and  wife  joined,  with  privy  examination 
of  the  wife  in  proper  form,  in  conveying,  on 
April  22,  1872,  the  only  tract  of  land  that 
Jackson  owned,  and  which  was  worth  leas 
than  91,000|  but  no  homestead  had  been  laid 
off  in  tbe  land.  Jackson  and  wife  left  the 
state,  and  after  they  had  left  execution  is- 
sued in  1874  on  a  judgment  docketed  Novem- 
ber 20,  1871,  against  Jackson  in  the  county 
where  the  land  was  located.  The  plaintiffs, 
Adrian  &  Yillers,  purchased  at  tbe  execution 
sale,  and  the  question  presented  and  decided 
was  whether  the  deed  of  Jaclsson  and  wife 
conveyed  any  estate  in  the  land  to  their 
grantee,  and  whether  Adrian  &  Villers  had 
any  right  to  recover  possession  from  the  gran- 
tee of  Jackson  and  wife.  The  court  held  that 
Shaw  took  under  tbe  deed  from  Jackson  and 
wife  an  estate  at  least  for  the  life  of  Jackson, 
because  tbe  sale  was  made  subject  to  tbe 
riglil  of  a  judgment  creditor  who  already  had 
a  lien  upon  tbe  land,  with  the  incidental 
power  to  have  the  homestead  allotted  in  it, 
and  sell  the  excess,  if  any.  In  Lambert  v. 
Kinnery,  the  facts  were  that  a  sheriff  sold 
all  of  the  land  of  a  debtor  without  having  s 
homestead  assigned  him  in  it,  and  the  plain- 
tiff was  the  purchaser  at  execution  sale.  It 
was  also  in  evidence  that  the  defendant  (the 
debtor)  bad  declared  at  the  court-bouse  door, 
while  the  sheriff  was  selling  the  land,  that  it 
did  not  belong  to  him,  but  to  another.  The 
case  therefore  involved  both  the  question 
whether  the  homestead  right  cbuid  be  sur- 
rendered by  the  owner  by  estoppel  in  pats, 
and  whether  tbe  sheriff  could  defeat  the  right  . 
by  refusing  to  allot.  The  idea,  therefore, 
that  the  homestead  right  so  vested  by  opera- 
tion of  law  in  every  owner  of  land  that  it 
could  not  be  divested,  except  by  a  conveyance 
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executed  in  accordance  with  the  provisions 
of  section  8,  art.  10,  mast  have  been  advanced 
with  a  view  to  the  (acts  of  that  case  only, 
because  to  accept  and  interpret  the  langaage 
literally,  and  apply  It  to  all  cases,  would  lead 
us  into  many  contradictions,  not  to  say  ab- 
surdities. Unless  the  language  of  the  court 
in  Adrian  v.  Shaw,  interpreted  in  its  broad- 
est sense,  shall  be  held  to  bind  this  court  to 
a 'Construction  of  the  constitution,  fraugbt 
with  consequences  so  serious,  we  are  still  at 
liberty  to  consider  and  determine  whether 
section  8,  art.  10,  of  the  constitution  deprives 
tbehusband  of  the  power  to  convey  an  unas- 
certained homestead  as  well  as  one  already 
laid  off,  either  on  petition  of  the  owner  or 
by  an  officer  who  has  an  exeontion  in  his 
liands.' 

The  case  at  Littlejohn  y.  Egerton  was 
twice  before  this  court,  and  so  far  from  Jas- 
tifying  the  limitation  which  is  contended  for 
by  the  defendant,  upon  the  power  of  sale  on 
the  part  of  the  husband  in  a  case  like  this, 
tlie  facts  and  the  reasoning  of  the  court  in 
both  cases  tend  rather  to  sustain  the  opposite 
view  of  the  case.  In  the  first  appeal  (76 
N.  C.  468)  it  appeared  that  the  homestead 
had  been  first  allotted  so  as  to  cover  a  portion 
of  Littlejohn's  land,  and  the  excess  was  sold 
to  satisfy  executions  !n  favor  of  his  creditors, 
and  subsequently  that  Littlejohn  consented 
to  the  sale  of  the  homestead,  and  that  tiis 
conduct  at  the  time  of,  and  his  language  in 
reference  to,  it  were  such  as  to  amount  to  an 
estoppel  in  pais.  The  court  held  that  he 
could  not  waiTO  his  right  of  homestead  in 
favor  of  his  creditors,  except  by  a  deed  in 
which  bis  wife  should  join  with  privy  exam- 
ination. In  the  second  appeal,  (77  IN^.  C. 
379,)  a  doubt  was  suggested  whether  Little- 
john's homestead  had  been  laid  oft  so  as  clear- 
ly to  define  it  by  metes  and  bounds.  The 
court  held  that  "a  homestead  right  is  a  qual- 
ity annexed  to  land,  like  a  condition,  where- 
by an  estate  is  exempted  from  sale  under  ex- 
ecution for  debt,  and  cannot  l>e  defeated  by 
failure  of  a  sheriff  to  have  the  homestead 
laid  off  by  mt^tes  and  bounds."  Tlie  two 
cases  presented  singly  the  two  points  that  had 
previously  been  decided  in  the  case  of  Lam- 
bert ▼.  Kirinery  at  one  view.  All  of  these 
rulings  looked  to  the  beneficent  end  of  pro- 
tecting the  home  of  the  family,  when  tlie 
busbabd  or  father  was  embarrassed  with 
debt,  and  pursued  by  his  creditors,  either 
against  his  own  inprovidence  or  the  miscon- 
duct of  officers.  Tlie  homestead  right  would 
be  worse  than  a  delusion  if  it  could  be  de- 
feated by  language  u»ed  either  by  accident  or 
design  by  the  drunken  or  reckless  owner,  or 
by  the  arbitrary  refusal  of  an  officer  to  have 
it  ascertained  by  metes  and  bounds. 

But  the  new  question,  fairly  presented  by 
both  appeals  in  this  case,  is  not  whether  the 
owner  of  an  unallotteii  homestead  can  always, 
by  a  conveyance  executed  without  the  joinder 
and  privy  examination  of  liis  wife,  defeat  her 
right  or  that  of  his  ciiildren  to  a  homestead 
in  the  land,  but  wbetbei'  be  lias  the  power  to 


alien  all  of  his  land  beforeapartor  ttie  whole 
is  designated  by  law  as  an  actual  homestead, 
subject  to  the  dower  right  of  the  wife,  and, 
where  the  husband  is  free  from  debt,  to  no 
other  incumbrance.  In  Hager  v.  Nixon,  69 
N.  C.  110,  Justice  Rodman,  for  the  court, 
saysT  "It  seems  that  the  idea  of  a  homestead 
which  the  f  ramers  of  our  constitution  baxl  in 
mind  was  ownership  and  occupancy  of  land 
exempted  from  execution  obtained  on  any 
debt  during  the  life  of  the  owner.  To  this 
originid  conception  was  added  a  ccmtinuance 
of  the  exemption  daring  the  minority  of  any 
one  of  the  owner's  children.  •  ♦  ♦  The 
idea  apparently  was  that  the  exemption 
should  attach  to  the  property  (rf  the  owner,  or 
to  some  part  of  it,  during  her  life-time. 
*  *  *  We  Infer  this  from  section  3,  art. 
10,  (rfthe  constitution.  •  Tlie  homestead  after 
the  death  of  the  owner  thereof,  shall  be  ex- 
empt from  ttie  payment  of  any  debt  during 
the  minority  of  the  children,  or  any  one  of 
them.'  It  is  implied  that  the  ancrator  had 
been  the  owner  of  the  homestead,  by  which, 
in  this  connection,  must  be  meant  a  part  of 
bis  property  set  apart  and  designated  as  ex- 
empt, and  not  merely  land  occupied  and 
owned  by  him.  So,  in  section  5, 'If  the  owner 
of  a  homestead  die,  leaving  a  widow,  but  no 
children,  the  same  shall  l>e  exempt  'from  the 
debts  of  her  husband,  and  the  rents  and 
profits  thereof  shall  inure  to  her  benefit  dur- 
ing her  widowliood,  nnless  she  be  the  owner 
of  a  homestead  in  her  own  right'  The  whole 
design  of  the  constitution,  so  far  as  it  can  be 
gathered  from  article  10,  was  to  exempt 
property  of  a  debtor  to  a  certain  value  from 
execution;  *  *  *  ttie  purpose  of  a  home- 
stead law  is  to  regutute  between  a  debtor  and 
his  creditors,  and  to  affect  other  interests  in- 
cidentally only,  and  to  the  least  possible  de- 
gree consistent  with  its  main  purpose. " 

No  explanation  is  needed  tar  quoting  so 
extensively  from  that  opinion,  as  it  lays  a 
broad  foundation  for  the  rule  that  is  decLslTa 
of  this  case.  A  land-owner  who  is  not  in 
debt  may  convey  his  land  that  lias  never  lieen 
allotted  to  him  as  a  homestead  without  the 
joinder  of  his  wife  in  the  deed,  subject  only 
to  her  right  of  dower  if  she  survive  him, 
but  free  from  any  restriction  growing  out  of 
ttie  provisions  of  section  8,  art.  10,  of  the 
constitution,  whether  iiis  land  was  acquired, 
or  his  marriage  was  celebrated,  before  or 
after  the  ratification  of  the  constitution  of 
1868.  The  main  purpose  being  to  protect 
the  family  against  the  creditor,  why  should 
the  law  needlessly  interpose  with  a  mailed 
band,  when  a  thrifty  man,  who  owes  notli- 
ing,  and  holds  bis  land  unincumbered,  at- 
tempts, it  may  be,  to  realize  a  handsome 
profit  by  a  sale  to  one  who  is  willing  to  incur 
the  risks  of  the  survivorship  and  incident 
rights  of  the  wife,  or  to  allow  a  satisfactory 
discount  for  such  risk?  While  both  live,  a 
dutiful  wife  ean  compel  her  husband  to  sup- 
port her  according  to  her  station  ia  life,  and, 
if  she  survive  him,  any  land  of  wliioh  lie 
was  seised  during  coverture  is  subject  to  her 
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claim  of  dower.  If  the  husband  make  a 
fraudulent  conveyance,  the  wife  not  joining 
in  the  deed,  then  the  proceeding  of  the  cred- 
itor to  have  the  deed  vacated  inures  to  the 
benefit  of  the  family,  because  the  creditor 
altiniately  subjects  the  reversionary  interest 
to  the  payment  of  the  debt,  while  the  wife 
and  children  of  the  debtor  get  the  homestead 
in  the  land.  The  validity  of  the  husband's 
conveyance  is  therefore  subject  also  to  the 
restriction,  as  all  deeds  should  be,  that  it 
shall  be  made  in  good  faith.  Grummen  t. 
Beunet,  68  N.  C.  494;  Arnold  T  Estis,  92 
N.  C.  162.  But  in  Mayho  v.  Cotton  the  ques* 
tion  presented  was  whether  the  owner  liad 
the  right  to  select  his  homestead  in  any  land 
of  which  be  had  title.  After  declaring  that 
the  owner  might,  under  the  constitution,  lo- 
cate his  homestead,  without  restriction,  in 
any  tract  of  land  owned  by  him,  the  court 
say  in  that  case  what  seems  to  be  decisive,  in 
the  very  plainest  terms,  of  both  appeals 
brought  up  in  this  action:  "Neither  is  it 
material  that  the  wife  of  the  defendant  did 
not  by  deed  assent  to  his  receiving  a  home- 
stead in  the  swamp  place.  Section  8,  art. 
10,  of  the  constitution  applies  only  to  a  con- 
veyance of  a  homestead  after  it  is  laid  off." 
After  deciding  that  the  husband  might  de- 
termine, as  between  his  different  tracts  of 
land,  the  location  of  the  homestead,  without 
the  assent  of  the  wife,  the  court  went  fur- 
ther, and  construed  section  8  to  apply  only  to 
allotted  homesteads,  evidently  having  in 
view  the  possible  difficulty  that  might  grow 
out  of  conceding  to  the  owner  the  power  to 
select  as  between  a  nnmt)er  of  tracts  of  land, 
and  determine  in  which  one  his  homestead 
should  be  marked  out.  Suppose  the  owner, 
being  free  from  debt,  should  convey  all  of 
bis  land,  including  a  dozen  tracts,  any  one 
of  which  is  worth  more  than  a  thousand  dol- 
lars, and  to  a  dozen  different  persons,  but 
his  wife  fails  to  join  in  the  conveyance  to 
any  one  of  the  grantees,  and  no  homestead 
had  been  allotted.  Suppose,  then,  that  he 
should  invest  the  proceeds  uf  the  sale  in  a 
dozen  other  tracts  of  land.  If  flnancial  mis- 
fortune then  overtook  him,  surely  it  would 
not  be  contended  tliut  all  of  the  conveyances 
were  void,  or  even  that  they  were  effectual  to 
pass  only  the  reversionary  interest.  He 
could  not  take  a  homestead  in  all  of  the 
tracts,  and  it  would  be  alMurd  to  allow  him 
to  incumber  a  particular  one  at  his  own  op- 
tion, and  in  the  face  of  liis  own  deed.  The 
only  safe  rules  as  to  the  meaning  of  section 
8,  art.  10,  of  the  constitution  may  be  deduced 
from  the  two  cases  last  cited.  Where  tliere 
is  no  creditor,  there  is  no  reason  for  restrict- 
ing the  owner  in  the  sale  of  land  not  allotted 
as  a  homestead  by  any  construction  placed 
upon  that  section,  because  the  whole  plan  of 
homesteiid  exemptions  was  framed  for  the 
purpose  of  affording  protection  against  debt. 
But  it  does  not  follow  from  the  mere  fact 
that  a  man  owes  debts  that  section  8.  art. 
10,  of  the  constitution  is  to  be  construed  to 
disable  him  from  conveying  his  lands  witb> 


out  the  joinder  of  his  wife,  unless  the  deed 
were  executed  with  intent  to  defraud  his 
creditors,  and  no  homestead  has  been  allotted 
to  himi  or  unless  the  land  conveyed  by  him 
is  subject  to  a  lien  of  a  judgment  or  a  mort- 
gage reserving  the  homestead  right,  that 
cannot  be  enforced  without  allotting  a  home- 
stead, in  order  to  ascertain  and  subject  to  sale 
the  excess.  The  rule  in  Mayho  v.  Cotton  is 
so  far  modified  as  not  to  apply  when  the  hos- 
band  is  embarrassed  with  debt. 

It  was  not  the  intention  of  the  framers  of 
the  constitution  to  restrict  the  rights  of 
thrifty  and  successful  men,  who  ask  and 
need  no  such  interference  in  their  affairs. 
Hence,  when  the  sheriff  holds  executions 
against  a  debtor,  the  latter  will  not  be  al- 
lowed ignorantly,  or  by  collusion  with  the 
creditor,  to  conclude  himself  and  family 
from  the  right  to  claim  a  home  by  the  use  at 
any  mere  words.  It  was  never  intended  that 
an  effectual  estoppel  should  be  so  created, 
and  allowed  so  easily  to  defeat  the  leading 
purpose  apparent  in  article  10  of  the  consti- 
tnldon, — ^the  protection  of  the  debtor's  family. 
The  ideal  homestead  created  by  the  constitu- 
tion, and  located  by  proceedings  under  the 
statute,  is  bom  of  flnancial  embarrassment, 
and  exists,  as  to  any  given  body  of  land,  only 
when  the  creditor  can  arm  the  sheriff  with 
process  to  sell  it  to  satisfy  a  judgment;  or  a 
mortgagee,  holding  subject  to  an  express 
reservation  of  the  right  of  homestead  in  the 
land  mortgaged,  has  the  right  to  foreclose, 
and  what  is  exempt  has  not  already  been  lo- 
cated, aa  the  law  prescribes;  or  where  the 
debtor  has  executed  a  deed  to  land  with  in- 
tent to  defraud  creditors,  and  has  no  home- 
stead allotted  to  him  in  other  lands.  The 
constitution  does  not  annex  the  quality  to 
the  land  of  one  who  is  free  from  flnancial 
embarrassment,  for  the  right,  operating,  as 
it  does,  to  exempt  an  estate  from  sale  for 
debt,  must,  of  necessity,  be  the  creature  at 
debt.  In  Markham  v.  Hicks,  90  N.  C.  204, 
this  court  held  that  the  effect  of  the  assign- 
ment of  a  homestead  was  simply  to  attach  to 
an  existing  estate  the  quality  of  exemption 
from  sale  under  execution,  and  the  designa- 
tion of  the  homestead  right  as  "a  qoatity  an^ 
nexed  to  the  land  whereby  the  estate  is  ex- 
empted from  sale  under  execution"  was  an 
inadvertent  and  inaccurate  expression,  in  s« 
far  as  it  conveyed  the  idea  of  carving  new 
estates  out  of  the  land  of  the  debtor.  But, 
in  either  view  of  the  nature  of  the  home- 
stead right,  there  can  be  no  doubt  that  it  re- 
lates to  and  grows  out  of  debt,  and  exempts 
land  from  sale  under  execution  for  debt. 
The  definition  given  in  Littlejohn  v.  Eger- 
ton  has  been  repeated  only  because  it  still 
stands  as  a  part  of  the  later  deSnition  given 
in  Adrian  v  Shaw  and  Oheen  v.  Snmmey. 
We  cannot  reconcile  the  decisions  in  all  the 
cases  cited  upon  any  otlier  principle  than  this. 

In  corroboration  of  this  view,  we  find  that 
not  only  was  it  held  by  this  court  that  the 
constitution  allowed  the  owner  to  determine 
where  the  homestead  should  be  laid  off,  but 
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it  has  been  expressly  held  that  where  land 
was  acqnirpd  by  a  husband,  and  the  marriage 
was  celebrated  before  the  constitution  of  186S 
was  ratified,  the  husband  had  a  vested  right 
in  the  land,  and  could  convey  it  without  the 
joinder  of  the  wife,  unless  the  husband  has 
either  had  the  homestead  allotted  on  bis  own 
petition,  or  it  has  been  laid  o&  by  an  officer 
according  to  law.  Bruce  v.  Strickland,  81 
N.  C.  267;  Sutton  v.  Askew,  66  N.  C.  172; 
Castlebury  v.  Maynard,  95  N.  C.  281,  Gil- 
more  v.  Bright,  101  N.  C.  332,  7  S.  E.  Rep. 
751.  In  the  case  of  Lee  v.  Moseley,  101  N. 
C.  311,  7  S.  E.  Rep.  874,  this  court  held  that 
a  homestead  in  land  in  this  state  would  be 
deemed  abandoned  by  the  owner  if  he  re- 
moved his  residence  to  South  Carolina,  and 
tiie  court  were  united  as  to  that  view.  The 
case  is  cited  merely  to  call  attention  to  the 
fact  that  a  right  of  homestead  can  be  aban- 
doned without  a  deed  in  which  the  wife  joins 
with  privy  examination,  and,  if  the  rule 
stated  in  Adrian  v.  Shaw  is  to  be  taken  lit- 
erally, and  construed  to  mean  that  all  laud 
vests  in  all  cases  without  exception  before 
allotment  as  a  homestead,  and  "can  only  be 
divested  in  the  mode  prescribed  in  section  8, 
art.  10,  of  the  constitution,"  then  a  change  of 
residence  to  another  state,  not  being  the 
mode  prescribed  in  said  section,  would  not 
have  divested  the  right  of  homestead  out  of 
the  claimant  in  that  case.  Moreover,  if  we 
accept  the  theory  in  its  broadest  sense,  tltat 
the  law  so  vests  a  right  of  homestead  in  every 
man  who  holds  title  to  land  that  it  cannot 
be  divested  except  in  the  manner  prescribed 
in  said  section,  it  would  follow  that  the  own- 
er would  be  compelled  to  marry,  and  procure 
the  joinder  of  his  wife,  with  privy  examina- 
tion, in  order  to  make  a  valid  title  to  a  pur- 
chaser, because  he  cannot  otherwise  comply 
with  the  rule,  literally  construed  and  en- 
forced. 

It  would  astound  the  members  of  the  legal 
profession,  and  the  people  of  the  state  gener- 
ally, to  be  informed  that  a  phrase,  apt  to  be 
repeated  inadvertently  even  by  courts,  be- 
cause it  is  concise  and  euphonious,  though 
uttered  heretofore  unnecessarily,  will  be  ad- 
hered to  with  the  result  of  making  utterly 
void  every  deed  that  has  not  the  sanction  of 
a  wife.  It  would  seem  consonant  with  rea- 
son, as  well  as  the  express  authority  of  Mayho 
V.  Cotton,  to  construe  the  language  quoted  in 
Adrian  v.  Shaw,  from  Lambert  v.  Kinnery, 
in  the  qualified  sense  which  we  have  suggest- 
ed is  the  true  meaning.  As  between  the 
creditor  having  a  lien,  on  the  one  side,  and 
the  debtor  and  his  family  on  the  other,  the 
constitution  does  create  a  right  to  a  home  for 
the  benefit  of  the  debtor's  family  in  his  land, 
— a  home  that  may  never  be  marked  out  by 
metes  and  bounds.  The  debts  may  be  dis- 
charged before  the  homestead  is  allotted,  and 
then  tiie  inchoate  right,  as  applied  to  the 
debtor's  land,  no  longer  exists;  but,  when 
the  creditor  reduces  his  claim  to  judgment, 
the  law  places  him  and  the  debtor  "at  arm's 
length, "  and  frustrates  every  effort  of  either 


to  evade  the  section  of  the  constitution  that 
gives  the  wife  the  veto  power,  by  requiring 
an  allotment  of  the  homestead  as  antecedent 
to  any  sale,  and  her  assent,  with  privy  exam- 
ination, before  the  improvident  husband  can 
dispose  of  it.  So,  if  the  debtor  sells  to  de- 
fraud his  creditor,  when  the  latter  moves  in 
the  court  to  set  aside  his  deed  and  subject 
the  land  to  his  claim,  the  constitution  gives 
first  the  right  to  an  undefined  homestead,  and 
the  law  made  in  pursuance  of  the  constita- 
tion  ascertains  its  bounds,  so  soon  as  he  seeks 
to  sell.  Until  the  owner  contracts  debts, 
there  is  no  undefined  homestead  right  attach- 
ing to  his  land;  and,  unless  his  homestead 
has  already  been  allotted,  section  8,  art.  10, 
of  the  constitution  does  not  restrict  tils  power 
to  convey.  If,  however,  the  homestead  has 
once  been  laid  off  at  the  instance  of  creditors, 
though  the  debts  may  be  discharged,  the  re- 
striction remains,  and  renders  the  joinder  of 
the  wife  essential  to  a  valid  conveyance  of  it. 
The  definition  given  In  Adrian  v.  Shaw  must 
be  considered  modified  and  restricted  in  its 
application  so  as  to  conform  to  the  view  we 
have  expressed  in  this  opinion. 

The  defendant  conveyed  his  land  by  mort- 
gage deed  to  secure  money  loaned  to  him 
on  tiie  land,  as  we  infer.  Until  proof  to  the 
contrary  is  offered,  the  presumption  is  in  fa- 
vor of  his  power  to  convey,  and  the  defend- 
ant offers  no  evidence  of  the  existence  of  a 
debt  or  judgment  against  himself.  For  the 
purpose  of  this  discussion  there  can  be  no 
difference  l>etween  a  mortgage  and  an  abso- 
lute deed.  His  first  wife,  who  was  then  liv- 
ing, did  not  join,  and  did  not  therefore  con- 
vey her  right  to  dower,  had  she  survived  her 
husband,  but  she  died  in  1881;  and  it  is  not 
necessary  to  discuss  the  rights  of 'the  defend- 
ant's second  wifa  If  is  sufficient  to  say  that 
neither  she  nor  any  other  person  can  be  al- ' 
lowed  a  homestead  In  the  land.  No  home- 
stead having  been  allotted  before  the  deed 
was  executed,  in  1876,  or  since,  the  deed  of 
the  defendant  to  the  plaintiff's  testator  was 
valid,  and  passed  the  land  to  the  grantee  for 
the  purposes  mentioned  therein,  subject  only 
to  a  contingent  right  no  longer  hanging  over 
it.  We  therefore  hold  that  the  judge  erred 
in  ordering  the  sale  of  the  reversionary  in- 
terest, and  should  have  adjudged  that  the  en- 
tire interest,  instead  of  the  reversionary  in- 
terest only,  be  sold,  unless  the  debt  should 
be  paid  by  the  tvme  mentioned.  In  the  plain- 
tiff's appeal  there  was  error.  Let  this  opin- 
ion be  certified,  to  the  end  that  the  judgment 
may  be  modified. 

IN  defendant's  appeal. 

Avery,  J.  The  defendant  contends  that 
the  court  below  erred  in  refusing  to  declare 
the  mortgage  deed  void,  and  in  ordering  the 
sale  of  the  reversionary  interest  in  the  land. 
From  the  discussion  of  plaintiff's  appeal  it 
will  appear  that  the  presumption  of  law  is  in 
favor  of  the  validity  of  this  and  every  other 
deed  executed  in  due  form.  If  the  defend- 
ant seeks  to  have  it  declared  void,  because  It 
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was  made  in  disregard  of  tbe  requirements 
Of  section  8,  art.  10,  of  tlie  constitution,  tlie 
burden  is  upon  liim  to  show  that  the  liome- 
Btead  right  attached  to  the  iand  <and  vitiated 
tbe  conveyance,  without  the  joinder  of  the 
wife,  with  privy  examinution,  for  one  of  the 
three  following  reiiBons:  (1)  That  a  home- 
stead had  been  allotted  to  him  in  the  land  de- 
scribed in  the  mortgage  deed,  either  on  his 
own  petition  or  by  an  oflScer  In  accordance 
with  law.     (2)  That  there  was  an  unsatisfied 

Judgment  or  judgments  that  constituted  a 
len  upon  the  land,  when  con^veyed,  and  upon 
which  execution  might  still  issue,  and  make 
it  necessary  to  have  bis  homestead  allotted, 
or  a  mortgage,  reserving  an  undefined  home- 
stead, and  constituting  a  lien  that  could  not 
be  enforced  without  allotting  a  homestead  to 
defendant  in  the  land.  (3)  That  tbe  mort- 
gage deed  was  void  because  executed  with 
Ditent  to  defmud  tlie  defendant's  creditors, 
and  that  defendant  did  not  have  a  homestead 
allotted  already  in  other  lands. 

In  order  to  rebut  the  presumption  of  valid- 
ity  by  bringing  the  deed  under  the  prohibition 
contained  in  section  8,  art.  10,  of  the  consti- 
tution, one  of  the  three  grounds  of  objection 
mentioned  must  be  made  to  appear  by  any 
person  who  would  raise  a  question  as  to  the 
effect  of  tbe  conveyance.  We  are  assuming, 
for  the  purpose  of  presenting  the  case  in  its 
strongest  aspect  for  the  defendant,  that,  in 
order  to  protect  the  right  of  homestead,  the 
doctrine  ot  estoppel  would  be  held  not  to  ap- 
ply, and  the  defendant  himself  would  no  more 
be  restrained  from  impeaching  his  own  deed 
f  which  would  be,  as  a  rule,  considered  good 
inter  partes)  than  be  would  be  preclud^  by 
such  conduct  and  language  on  his  part  as 
would,  for  any  other  purpose,  be  deemed  an 
estoppel  (n  pais  against  bis  claim  to  any 
right  in  tbe  land.  But  in  Crummen  v.  Ben- 
net  and  Arnold  v.  Estis,  cited  in  the  opin- 
ion on  plaintiff's  appeal,  this  court  held  that 
the  bargainor  in  a  fraudulent  deed  was  not 
estopped  by  bis  deed  to  claim  homestead  in 
the  land  conveyed.  In  Spoon  v.  Reid,  78  N. 
C.  244,  the  fraudulent  grantor  was  held  to  bo 
estopped,  not  by  his  deed,  but  by  the  record 
of  the  proceedings  to  allot  the  homestead. 
The  same  principle  is  announced  in  White- 
head v.  Splvy,  ante,  819,  (at  this  term.)  It 
might  endanger  the  security  of  the  home- 
stead to  parties  to  concede  that  the  owner  of 
land  by  his  deed  simply  could  destroy  the 
homestead  by  way  of  estoppel.  There  is  no 
error. 

Merrimon,  J.,  {dissenting.)  I  cannot 
concur  in  so  much  of  theopinion  of  the  court 
in  this  case  as  declares  and  decides  that  a 
resident  of  this  state,  having  a  wife,  and  land 
in  which  he  has  a  homestead,  can  make  a 
valid  sale  and  conveyance  thereof,  not  sub- 
ject to,  but  divested  of,  the  right  of  home- 
stead therein,  "without  the  voluntary  signa- 
ture and  assent  of  bis  wife,  signified  on  her 
private  examination  according  to  law,"  if 
such  sale  and  conveyance  shall  be  made  be- 


fore the  homestead  shall  be  valued  and  laid 
off  as  prescribed  by  the  statute;  nor  in  tbe 
interpretation  given  of  numerous  decisions 
of  this  court  cited  in  the  course  of  the  opin- 
ion, some  of  which  I  will  advert  to  preseatly. 
Tbe  constitution  (article  10,  §§  2,  8,  5,  8] 
provides  as  follows:  "Every  homestead,  and 
the  dwelling  and  buildings  used  therewith, 
not  exceeding  in  value  one  thousand  dollars, 
to  be  selected  by  the  owner  thereof,  or  In  Ilea 
thereof,  at  the  option  of  the  owner,  any  lot 
in  a  city,  town,  or  village,  with  tbe  dwelling 
and  buildings  used  thereon,  owned  and  oc- 
cupied by  any  resident  of  this  state,  and  not 
exceeding  the  value  of  one  thousand  dollars, 
shall  be  exempt  from  sale  under  execution  or 
other  final  process  obtained  on  any  debt.  Bat 
no  property  shall  be  exempt  from  sale  for 
taxes,  or  for  payn^ent  of  obligations  eon- 
tracted  for  the  purchase  of  said  premises. 
The  homestead,  after  the  death  of  the  owner 
thereof,  sliall  be  exempt  from  the  payment  ot 
any  debt  during  the  minority  of  his  children, 
or  any  one  of  them.  If  the  ownerof  a  home- 
stead die,  leaving  a  widow  but  no  children, 
the  same  shall  be  exempt  from  the  debts  of  her 
husband,  and  the  rents  and  profits  thereof 
shall  inure  to  her  benefit  during  her  widow- 
hood, unless  she  be  the  owner  of  a  homestead 
in  her  own  right  Nothing  contained  in  the 
foregoing  sections  of  this  article  shall  operate 
to  prevent  the  owner  of  a  homestead  from 
disposing  of  tbe  same  by  deed ;  but  no  deed 
made  by  the  owner  of  the  homestead  shall  be 
valid  without  tbe  voluntary  signature  and 
assent  of  his  wife,  signified  on  her  private 
examination  according  to  law."  Thus  the 
homestead,  exempt  from  such  sale  for  the 
time  specified,  is  created,  defined  with  par- 
ticularity, and  much  In  detail,  and  is  given 
and  secured  to  every  resident  In  this  state,  if 
he  shall  have  a  homestead.  Nothing  Is  left 
to  statutory  regulation,  except  to  prescribe 
how  it  shall  be  valued  and  laid  off.  Un- 
questionably the  makers  of  the  constitution 
had  the  power  and  authority  to  make  such  an 
organic  provision,  and  they  were  the  judges 
of  the  propriety  and  expediency  of  it.  It 
seems  to  me  that  the  plain  purpose  and  effect 
of  It  was  to  create  and  give  directly  to  every 
resident  of  this  state  the  right  to  have  his 
homestead  (the  place  where  he  lives  or  might 
select  to  live)  in  the  measure  and  way,  and 
for  the  time  prescribed,  "exempt  from  sale 
under  execution  or  otlier  final  process  obtained 
on  any  debt;"  and  that  such  right  attaches  to 
any  land  he  may  have  as  homestead,  when 
and  as  soon  as  he  has  the  same,  and,  having 
attached  to  the  land,  it  remains  and  runs  witL 
it,  and  the  latter  cannot  be  divested  of  it, 
while  the  owner  continues  to  be  a  resident  of 
this  state,  until  the  wife,  if  there  be  one,  shall 
give  her  assent  to  a  conveyance  of  It  to  soma 
person  by  tlte  owner  thereof  in  the  way  pre- 
scribed. It  is  not  contemplated  or  intended 
that  such  right  shall  arise  and  spring  into 
active  operation  and  have  f  nil  force  and  effect 
only  when  the  ownerof  the  homestead  shall  be 
in  debt,  or  when  there  shall  be  docketed  Judg- 
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ments  against  him,  or  when  executions  shall 
beg^ng  against  his  real  property;  butitarises 
presently  out  of,  and  continues  to  exist  and 
ran  witli,  tlie  land,  as  indicated  per  force  of 
the  constitution,  whether  the  owner  is  in  debt 
or  not,  ready  at  all  times  to  serve,  and  at  all 
times  serving,  the  beneGceut  purpose  of  pre- 
venting the  sale  of  the  homestead  as  deSned, 
nnder  such  legal  process  as  that  mentioned, 
whenever  and. however  the  occasion  for  such 
active  prevention  may  arise  or  come  about. 
The  right  of  exemption  from  sale  ever  ac- 
companies and  sttaolies  to  the  homestead  as 
de&ned  by  the  constitution,  and  the  title  of 
the  owner  to  it  can  pass,  when  he  has  a  wife, 
only  with  her  assent,  signified  in  the  way  pre- 
scribed. It  is  not  true  that  the  homestead 
right  is  operative  and  beneficial  only  when 
the  owner  is  in  debt,  or  pressed  by  "final  pro- 
cess obtained  on  any  debt. "  It  is  ever  opera- 
tive. The  owner,  though  he  might  owe 
nothing,  and  be  possessed  of  good  wealth,  has 
it;  bis  wife  and  children  have  the  benefit  of 
it;  and  becoulddivest  himself  of  it  only  with 
the  assent  of  his  wife.  He  might  have  it 
valued  and  laid  off  to  him,  though  ordinarily 
he  would  not  do  so.  The  statute  (Code, 
§  511)  so  expressly  provides. 

A  leading  and  important  feature  of  the 
purpose  is,  when  the  husband  has  a  wife,  to 
secure  the  benefit  of  the  homestead  to  her  and 
the  children  of  the  marriage,  against  the  pos- 
sible reckless  trading  adventures,  improvi- 
dence, and  dissipation  of  the  husband.  It  is 
not  intended  that  he  shall  have  power  aa  to 
the  homestead  to  deprive  his  wife  and  chil- 
dren of  a  home.  Justice  and  sound  public 
policy  forbid  that  he  shall  have  unrestricted 
power  to  do  so.  Hence  the  broad  and  strong 
provision  that  "no  deed  made  by  the  owner 
of  the  homestead  shall  be  valid  without  the 
voluntary  signature  and  assent  of  his  wife, 
signified  on  her  private  examination  accord- 
ing to  law."  While  the  wife  lives,  the  hus- 
band can  make  no  valid  sale  of  the  homestead 
wiihout  her  assent  so  given;  and  it  makes  no 
difference  whether  the  homestead  has  been 
valued  and  laid  off  or  not,  as  provided  by  the 
statute,  because  the  homestead  exemption 
from  snch  sale  is  given  by  the  constitution 
and  not  by  the  statute.  The  latter  is  only  in 
ud  of  the  former,  and  its  purpose  is  simply 
to  locate  and  ascertain  where  the  homestead 
is,  its  value  and  boundaries.  The  limitation 
upon  the  husband's  power  to  sell  it  without 
the  wife's  assent  is  very  broad  and  compre- 
hensive. The  words  employed  are  "no  deed 
made,"  etc.,  implying  tliat  no  sale  of  it  shall 
be  valid  without  her  assent.  There  is  noth- 
ing in  the  constitution  nor  in  the  statute  that 
in  terms,  or-  by  the  remotest  implication, 
gives  tlie  husband  power  to  sell  it  without 
the  wife's  assent  before  it  is  valued  and  laid 
off  to  him,  but  there  are  these  words  of  in- 
hibition and  limitation  upon  his  power,  strong 
and  broad  as  they  can  be.  It  is  not  provided 
particularly  that  he  may  sell  it  before  or  after 
it  Is  valued  and  laid  off  without  her  consent, 
but  that  he  shall  not  seli  it  at  all  without  her 


consent.  In  view  of  the  important  purpose 
to  be  sabserved  by  such  lioiitation  npon  the 
husband's  power  of  sale,  can  any  good  and 
substantial  reason  be  assig^ned  why  he  should 
by  implioation  be  allowed  to  sell  it  without 
the  wife's  assent,  before  it  shall  be  valued 
and  laid  off?  I  can  conceive  of  none  what- 
ever, but  I  oaa  readily  suggest  grave  ones  why 
he  shonkl  not  be  allowed  to  do  so.  He  may 
not  be  embarrassed  and  his  homestead  im- 
pwiled  by  docketed  judgments  and  execu- 
tions; he  may  be  free  from  debt;  but  he  may 
be  a  reckless,  adventurous  trader;  he  may  be. 
improvident,  and  hazard  his  home  on  a  single 
transaction;  he  may  be  dissipated,  drunken, 
a  desperftte  gamester,  and  turn  his  wife  and 
children  out  of  doors,  homeless,  upon  the  turn 
of  a  die — on  the  result  of  a  game  of  cards. 
TbJs  he  might  and  could  accomplish  if  he 
could  sell  and  convey  the  homestead  without 
the  wife's  assent  He  might  willfully  refuse 
to  have  his  homestead  valued  and  laid  off  to 
him,  to  the  end  be  might  sell  it,  untrammeled 
by  the  wifa  Such  a  man  would  have  a 
motive,  more  or  less  controlling,  impelling 
him  to  do  so.  The  very  purpose  of  the  lim- 
itation is  to  cut  off,  as  far  as  practicable,  such 
possibilities, — to  protect  his  wife  and  children 
against  such  husbands  and  fathers;  and  they 
may  and  would  often  need  such  protection  as 
certainly  before  as  after  the  homestead  shall 
be  valued  and  laid  off. 

It  is  a  serious  mistake  to  conclude  that  the 
homestead  provision  is  intended  simply  to 
protect  a  debtor  and  his  family  Against  the 
creditor.  It  as  certainly  intends  farther  to 
protect  the  wife  and  children  against  the 
shortcomings  of  the  reckless,  unworthy  hus- 
band and  father.  The  second  section  of  ttie 
article  of  the  constitution  recited  creates,  de- 
fines, and  gives  the  right  of  homestead  and 
protection  as  to  it  against  the  creditor.  The 
eighth  section  thereof  affords  protection 
against  the  husband  in  the  restriction  upon 
bis  power  of  alienation  of  it.  This  section  ii 
certainly  intended  to  serve  this  purpose; 
otherwise  it  is  meaningless  and  nugatory, 
and  such  protection  is  intended  to  be  incident 
to  and  continuous  with  the  homestead  as  long 
as  it  lasts,  if  there  be  a  wife  and  children  of 
the  owner  of  it. 

It  is  said  that  the  homestead  provision  is  a 
restriction  upon,  aud  embarrassing  to,  the 
freedom  of  trade  and  the  transfer  of  real 
property,  and  so  it  is  to  a  certain  extent;  but 
the  end  to  be  secured  by  it  is  one  of  great 
moment  to  the  commonwealth,  society,  and 
families.  It  is  of  much  consequence  that 
families,  wives,  and  children,  shall  have 
homes, — homes  that  they  cannot  be  ejected 
from  by  the  creditor  of  the  husband  and 
father,  and  that  ttie  recreant  and  faithless 
father  cannot  drive  them  from.  This  is  quite 
as  important  as  trade,  and  the  people  did 
wisely  when  they  so  provided  in  their  organic 
law.  A  constitutional  provision,  so  benefi- 
cent in  its  spirit,  is  not  to  be  so  strictly 
construed  in  the  interest  of  trade  as  to  im- 
pair and  destroy  in  great  p.ut  its  etficieney 
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The  law  favors  the  freedom  of  trade,  but  it 
as  well  and  as  certainly  favors  the  right  of 
homestead,  and  there  exists  not  the  slightest 
reason  of  policy  why  plain  words  and  phrases 
should  receive  strained  and  unnaturaj  inter- 
pretation, to  the  prejudice  or  abridgement  of 
that  right.  Besides,  as  I  have  said,  the  mak> 
ers  of  the  constitution  have  the  power  and 
authority  to  make  such  organic  provision, 
and  it  is  not  to  be  impaired  by  interpretation 
founded  in  reasons  of  supposed  policy.  The 
restriction  upon  the  husband's  power  of  alien- 
ation of  the  homestead  in  favor  of  the  wife 
and  children  is  no  more  objectionable  than 
that  npon  his  power  to  aliene  his  lands  in 
favor  of  his  wife  as  to  her  right  of  dower 
therein.  He  cannot  sell  and  convey  his  land 
free  from  the  wife's  right  of  dower,  unless 
she  shall  join  in  the  conveyance.  No  more 
can  he  sell  and  convey  the  right  of  homestead 
without  her  consent.  The  conditions  of  so- 
ciety require  such  restriction  upon  the  hurry 
of  trade;  they  are  essential  to  its  good,  and 
the  common  good.  It  is  said  the  restriction 
upon  the  husband's  power  of  alienation  of 
the  homestead  before  it  is  valued  and  laid  off 
to  him  will  give  rise  to  confusion  and  incon- 
venience; and  the  inquiry  is  propounded, 
suppose  the  husband  should  in  such  case  sell 
his  lands  in  parcels,  without  his  wife's  assent, 
to  numerous  persons,  in  which  parcel  would 
the  homestead  be  located?  The  answer  is 
not  difficult.  The  husband  shall  not  sell  the 
homestead,  or  any  land  subject  to  it,  without 
the  iissent  of  his  wife.  Whoever  buys  with- 
out it,  does  so  at  his  peril,  and  he  takes  sub- 
ject to  the  right  of  homestead,  to  be  asserted 
freely  upon  any  part  of  or  all  the  land,  just 
as  the  purchaser  of  the  land  of  the  husband 
would  take  it  subject  to  the  right  of  the  wife 
to  dower  therein,  if  she  fail  to  join  in  the 
conveyance  thereof,  and  she  would  take  her 
dower  therein,  if  she  should.survive  her  hus- 
band, just  as  if  no  sale  of  the  land  had  been 
made  by  the  husband  in  hia  life-time.  Such 
objection  seems  to  me  to  be  without  force. 
Surely  it  has  not  such  weight  as  to  warrant 
the  strained  construction  the  court  puts  upon 
the  limitation  upon  the  husband's  power  in 
question. 

It  seems  to  me  that  what  I  have  thus  said 
is  reasonable  and  just.  It  is  fully  sustained 
by  a  multitudeof  decisions  of  this  court  made 
in  the  course  of  the  last  20  years,  and  I  will 
now  advert  to  some  of  them:  In  Lambert 
V.  Kinnery,  74  N.  C.  348,  the  defendant  was 
a  resident  of  this  state,  and  hrid  land,  (that 
then  in  question,)  which  was  all  he  had, and 
which  was  sold  by  the  sheriff  under  execu- 
tion; but  he  failed  to  have  the  homestead  of 
the  defendant,  at  or  before  the  time  of  sale, 
valued  and  laid  off  to  him.  Hence  the  plain- 
tiff, the  purchaser  at  the  sale,  contended  that 
the  defendant  had  no  homestead;  that  none 
had  been  allotted  to  him,  and  his  remedy  was 
against  the  sheriff;  but  the  court  held  other- 
wise— that  he  had  a  homestead — saying  that 
"this  allotment  of  a  homestead  by  the  sheriff 
was  not  required  in  order  to  vest  title  to  it  In 


the  owner,  for  that  is  done  by  the  constitu- 
tion, but  for  the  purpose  of  ascertaining  it 
there  was  any  excess,  which  only  was  the 
subject  of  levy  and  sale.  «  •  •  The  de- 
fendant, having  a  vested  estate  in  the  home- 
stead, conferred  by  the  constitution,  can  lose 
or  part  with  it  only  in  the  mode  prescribed 
by  law,  to-wit,  by  deed,  with  the  consent  of 
the  wife,  evidenced  by  her  privy  examina- 
tion." The  court  held  in  that  case  that  the 
defendant  therein  had  his  homestead  exempt 
from  sale  under  final  process,  although  it  bad 
not  been  valued  and  laid  off,  by  Tirtue  and 
per  force  of  the  constitution,  and  hence  he 
could  not  sell  and  convey  it  without  the  asr 
sent  of  the  wife.  In  Beavan  v.  Speed,  74  N. 
0.  544,  the  owner  of  the  homestead  had  stip- 
ulated in  a  promissory  note  that  he  waived 
"the  benefit  of  the  homestead,"  etc.  The 
court  said:  "It  is  clear  that  the  owner  of  a 
homestead  is  not  the  only  object  of  solicitude 
and  care  in  our  fundamental  law,  but  the 
wife,  if  there  be  one,  and  children,  if  there 
be  any,  have  rights  in  the  homestead,  fixed 
by  the  constitution,  which  cannot  be  divested 
save  in  the  mauner  prescribed  by  that  instru- 
ment, to-wit,  by  the  deed  of  the  owner,  ac- 
companied by  the  voluntary  signature  and 
assent  of  bis  wife,  signified  on  ber  private 
examination,  according  to  law.  *  *  * 
This  is  justly  consider^  one  of  the  most  be- 
neficent provisions  of  the  constitution.  But 
the  construction  contended  for  by  the  plain- 
tiff, if  adopted,  would  entirely  d^eat  it,  and 
would  enable  a  thriftless  husband  by  a '  dash 
of  a  pen,'  to  turn  his  wife  and  children  out 
of  house  and  home. "  In  Abbott  v.  Cromartie, 
72  N.  C.  292,  the  court  held  that  "the defend- 
ant owned  the  legal  estate  in  the  land,  and 
the  constitution  confers  no  new  estate  npon 
him,  but  only  confirms  an  existing  one.  to 
the  extent  therein  expressed,  and  restricts 
his  powers  of  alienation  and  to  charge  it  with 
his  debts.  Having,  then,  the  estate  in  the 
land  exempt  from  execution,  be  can  part  with 
it  only  by  the  formalities  prescribed  by  law." 
In  Littlejohn  t.  Egerton,  76  N.  G.  468,  the 
court  said:  "The constitution  (article  10,  §  8) 
permits  a  husband  to  dispose  of  his  home. 
stead  by  deed,  provided  the  wife  signs  the 
deed  <  and  is  privily  examined  according  to 
law.'  So  tbB  idea  of  an  eatoppel  by  matter 
in  pais  is  oat  of  the  question."  This  was 
material  in  support  of  the  decision  of  the 
court.  In  Bank  v.  Green,  78  N.  0.  252,  the 
court  said:  "The  homestead  is  not  the  crea- 
tion of  any  new  estate,  vesting  in  the  owner 
new  rights  of  property.  His  dominion  and 
power  of  disposition  over  it  are  precisely  the 
same  after  as  before  the  assignment  of  home- 
stead." The  wife  must,  therefore.  Join  in 
the  deed  of  conveyance  of  the  same  to  make 
it  effectual.  In  Murphy  v.  McNeill,  82  N. 
0.221,  the  chief  justice  said-  "Theland,  hav- 
ing been  acquired  since  the  adoption  of  the 
constitution  (1868)  and  the  enactment  of 
the  law  to  carry  into  effect  its  provisions  toi 
a  limited  exemption  of  the  debtor's  property, 
is  subject  to  the  homestead,  and  the  deed 
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made  without  the  wife's  assent  is  inoperative 
to  defeat  the  right  thereto.  In  Jenkins  v. 
Bobbitt.  77  N.  C.  385,  it  is  held  that  the  hus- 
band's deed,  without  the  wife's  concurrence, 
is  effectual  in  passing  what  is  called  his  es- 
tate in  reversion,  or,  in  other  words,  the  land 
itself,  subject  to  the  burden  or  incumbrance 
of  the  homestead,  as  defined  in  the  constitu- 
tion, and  that  the  title  to  this  can  only  be 
divested  in  the  mode  therein  pointed  out. 
Lambert  v.  Kinnery,  74  N.  G.  848;  Beavan 
V.  Speed,  Id.  544. 

"The  right  to  the  homestead  exists  by  virtue 
of  positive  law,  and  the  laying  it  off  by  metes 
and  bounds  is  only  necessary  in  ascertaining 
if  there  be  any  and  the  extent  of  the  excess 
which  may  be  appropriated  to  the  demands 
of  creditors.  It  follows,  therefore,  that, 
while  the  plaintiff  cannot  deprive  tlie  defend- 
ant of  the  possession  of  the  land,  be  is  enti- 
tled to  a  decree  of  foreclosure  and  sale  of  the 
land  charged  with  the  homestead  Incum- 
brance. "  This  case  is  directly  in  the  face  of 
what  is  decided  in  the  present  case,  and  ex- 
pressly decides  that  a  sale  of  the  homestead 
not  valued  and  laid  off,  is  void  without  the 
assent  of  the  wife.  In  Adrian  v.  Shaw,  82 
X.  C.  474,  the  court  said:  "The  homestead 
is  a  right  defined  and  secured  by  the  consti- 
tution, and  vests  in  the  resident  owner  of 
the  land,  independent  of  any  legislation  on 
the  subject.  •  •  •  Cooley  on  Constitu- 
tional Limitations,  says:  '  Tlie  provision  of 
the  constitution  which  defines  a  homestead, 
and  exempts  it  from  forced  sale,  is  self-exe- 
cuting, at  letist  to  this  extent,  that  though 
it  may  admit  of  supplementary  legislation  in 
particulars,  when  itself  is  not  as  complete  as 
may  be  desirable,  it  will  override  and  nullify 
whatever  legislation,  either  prior  or  subse- 
quent, would  limit  or  defeat -the  homestead 
which  is  thus  defined  and  secured.'  4th  Ed. 
c.  4,  p.  101.  And  io  this  state  it  is  held  that 
the  homestead  right  is  a  quality  annexed  to 
land  whereby  the  estate  is  exempted  from 
sale  under  execution  for  a  debt,  and  it  has 
its  force  and  vigor  in  and  by  the  constitu- 
tion. This  court  held  that  the  title  to  the 
homestead  is  vested  iu  the  owner  by  virtue 
of  the  constitution  of  the  state,  'and  no  allot- 
ment by  the  sheriff  is  necessary  to  vest  the 
title  thereto."  This  case  is  an  important 
one,  and  much  in  point.  It  was  well  and 
thoroughly  considered.  There  was  an  appli- 
cation to  rehear  it,  (Adrian  v.  Shaw,  84  N. 
C.832,)  and  the  court  declared  upon  such  ap- 
plication their  entire  satisfaction  with  what 
was  said  and  decided  by  it.  The  following 
named  cases  are  all  more  or  less  to  the  same 
effect:  Jenkins  v.  Bobbitt,  77  N.  C.  385; 
Wharton  v.  Legffett,  80  N.  C.  169;  Gheen  v. 
Summey.  Id.  187;  Watklns  v.  Overbv,  83  N. 
C.  165;  Wyche  v.  Wyohe,  85  N.  C.  96;  Bur- 
ton v.  Spiers,  87  N.  C.  87;  Gumming  v. 
Bloodworth,  Id.  86;  Murchlson  v.  Plyler,  Id. 
81;  Mebane  v.  Layton,  89  N.  G.  399;  Gastle- 
bury  V.  Maynard,  95  N.  G.  281. 

I  believe  I  am  fully  warranted  in  saying 
that  no  case  pertinent  here,  decided  by  this 


court,  can  be  found  in  substantial  conflict 
with  what  is  said  and  decided  in  the  numer- 
ous cases  I  have  cited  above.  In  Mayho  t. 
Cotton,  69  X.  G.  291,  the  learned  judge  who 
delivered  the  opinion  said,  o6iter  simply,  that 
"section  8,  art.  10,  of  the  constitution  applies 
only  tea  conveyance  of  the  homestead  after 
it  baa  been  laid  off."  This  remark  is  made 
at  the  end  of  the  opinion.  No  reason  is  given 
for  it,  and  it  was  not  at  all  material  to  what 
was  decided. 

I  cannot  help  thinking  that  the  opinion  of 
the  court  in  this  case  is  a  substantial  depart- 
ure from  the  settled  and  proper  interpreta- 
tion heretofore  given  to  the  clauses  of  the 
constitution  recited  above,  and  that  it  will 
have  the  effect  materially  to  impair  the  more 
important  and  beneficent  features  of  the 
homestead  established  by  the  constitution. 


aw  N.  c.  1) 
Habdino  et  aL  v.  Long  «t  al. 

{Supreme  Court  of  North  CaroUna.    April  9, 
1889.) 

Cakobll^tioh  or  Dsbd — Fraud. 
In  an  action  to  cancel  a  deed  alleged  to  have 
been  procured  by  false  and  fraudulent  representa- 
tions, It  is  error  to  charge,  on  an  Issue  submitted 
to  a  ]ury,  that  the  Jury  must  be  "satisfled  beyond 
all  reasonable  question  "  that  such  representations 
were  made  to  induce  the  execution  of  the  deed. 
Satisfactory  proof  is  all  that  is  required. 

This  was  a  proceeding  brought  before  the 
clerk  of  the  superior  court  of  Yadkin  county 
to  have  dower  allotted,  and  tried  on  issues 
framed  for  the  jury,  at  the  spring  term,  1889, 
of  said  court,  before  Philips,  J.  The  de- 
fendant Mary  £.  Harding  had  executed  a 
deed  for  her  nnassigned  dower  in  the  land  of 
her  deceased  husband  to  the  plaintiffs,  who 
were  his  brothers,  for  the  consideration  of 
$27.5.  When  the  plaintiffs  asked  before  the 
clerk  in  this  proceeding  to  have  dower  as- 
signed to  tliem,  as  her  grantees,  in  her  hus- 
band's land,  she  answered  that  the  plaintiffs, 
being  her  brothers-in-law.  had  her  confidence^ 
and,  taking  advantage  of  her  distress,  imme- 
diately after  her  husband's  death  made  false 
and  fraudulent  representations  as  to  the  con- 
dition of  his  estate,  especially  the  probable 
value  of  her  dower  after  selling  the  land  to 
satisfy  a  debt  secured  by  mortgage  thereon, 
and  thereby  induced  her  to  execute  said  deed. 
The  following  issue  was  submitted  to  the 
jury:  "Was  the  deed  described  iu  the  peti- 
tion of  the  plaintiffs  obtained  from  the  de- 
fendant Mary  £.  Harding  through  fraud  or 
undue  influence  on  the  part  of  plaintiffs?" 
In  support  of  this  issue  the  defendant  Mary 
E.  Harding  introduced  testimony  tending  to 
show  fraud  and  undue  influence  by  represen- 
tations made  by  the  plaintiffs,  her  brothers- 
in-law,  that  the  estate  of  her  husband  would 
be  worth  very  little  after  the  payment  of 
debts.  Plaintiffs  introduced  testimony  to 
the  contrary.  There  was  a  judgment  for 
plaintiffs,  and  defendants  appeal. 

A.  E.  Holton  and  Qlenn  A  Olenn,  for  ap- 
pellants. Batohelor  <t  Denereux,  for  appel- 
lees. 
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Avert,  J.  We  think  that  the  judge  who 
tried  the  case  erred  in  instructing  the  jury  as 
to  the  measure  of  testimony  required  to  es- 
tablish tlie  allegation  that  the  execution  of 
tlie  deed  had  been  procured  by  fraud  or  un- 
due influence.  Defendant  asked  the  court  to 
instruct  the  jury  "that  if  the  price  paid  by 
the  plaintiffs  was  so  inadequate  us  to  amount 
to  apparent  fraud,  or  the  situation  of  the 
parties  so  unequal  as  to  give  the  plaintiffs 
the  opportunity  of  making  their  own  terms, 
the  burden  rests  on  the  plaintiffs  to  show 
that  the  transaction  was  fair,  and  that  there 
was  no  fraud  or  undue  influence."  The 
court  charged  the  jury  as  follows :  "  The  de- 
fendant Mary  E.  Harding  claims  that  the 
deed  executed  was  obtained  from  her  by  the 
fraudulent  misrepresentations  of  the  plain- 
tiffs, and  tiiat  advantage  was  taken  of  her 
situation  and  distress  consequent  upon  the 
recent  death  of  her  husband.  The  plaintiffs 
claim  that  she  acted  voluntarily,  with  a  full 
knowledge  of  her  rights  and  what  she  was 
doing:  that  no  fraudulent  misrepresentations 
were  made,  or  fraudulent  and  controlling  in- 
fluence was  exercised,  to  induce  her  to  make 
the  deed.  Mere  inadequacy  of  price  alone  is 
no  ground  for  setting  aside  the  deed  executed 
by  Mary  £.  Harding.  Fraud  or  undue  in- 
fluence must  be  proved,  and  the  burden  is 
upon  the  defendant  Mary  E.  Harding,  who 
seeks  to  set  aside  the  deed,  to  satisfy  the  jury 
by  clear,  strong,  and  convincing  proof  that 
fraudulent  misrepresentations  were  made,  or 
a  fraudulent  and  controlling  influence  was 
exercised,  to  induce  her  to  make  the  deed 
which  she  would  not  otherwise  have  made. 
Unless  the  jury  are  so  satisfied  beyond  all 
reasonable  question,  they  must-  answer  the 
issue  •  No.' " 

In  order  to  give  proper  effect  to  the  words 
"so  satisfied,"  we  must  consider  the  instruc- 
tion iis  if  the  language  used  had  been  the 
following:  "Unless  the  juryare  satisfled  be- 
yond all  reasonable  question  that  fraudulent 
representations  were  made,  or  a  fraudulent 
and  controlling  influence  was  exercised,  to 
induce  lier  to  make  the  deed,  which  she  would 
not  otherwise  have  made,  they  must  answer 
the  issue  '  No.* "  In  Lee  v.  Pearce,  68  N.  C. 
77,  it  was  field  by  this  court  to  be  error  to 
instruct  a  jury  that  fraud  must  t>e  proved  be- 
yond a  reasonable  doubt  in  order  to  justify  a 
verdict  finding  fraud.  In  the  opinion,  Cliief 
Justice  Pearson,  for  the  court,  says:  "It  is 
very  questionable  whether  this  formula, 
which  has  been  acted  u|>on  in  the  trial  of 
capital  cases,  has  answered  any  useful  pur- 
pose; but  it  has  never  been  extended  to  civil 
actions.  There  the  rule  is,  if  the  evidence 
creates  in  the  mind  of  the  jury  a  belief  tliat 
the  allegation  is  true,  they  sliould  so  find. " 
The  facta  in  that  case  were  that  the  plaintiff 
alleged  that  one  of  the  defendants,  taking 
advantage  of  the  friendly  and  confidential  re- 
lations subsisting  between  him  and  the  testa- 
trix, under  whom  the  plaintiffs  claimed, 
fraudulently  induced  her  to  sign  a  deed,  con- 
veying her  land  to  the  other  defendant,  his 


wife.  Here,  the /sum  defendant's  brothers- 
in-law  are  charged  with  having  abused  her 
confidence,  and  induced  her  to  convoy  her 
dower  interest  There  is  no  sufficient  alle- 
gation in  either  case  that  the  relations  were 
such  as  to  raise  a  presumption  in  law  of 
fraud,  so  as  to  shift  the  burden,  and  require 
the  party  charged  with  the  fraud  to  rebut  it 
by  satisfactory  evidence.  The  issue  in  that 
cause,  as  in  this,  was,  under  the  former  prac- 
tice, cognizable  only  in  a  court  of  equity. 
We  are  unable  to  draw  any  distinction  be- 
tween proving  "beyond  reasonable  doubt" 
and  beyond  "reasonable  question,"  unless  we 
treat  the  latter  expression  as  the  stronger  of 
the  two.  One  of  our  leading  lexicographers 
defines  "question"  to  mean  (in  sacb  ooonee- 
tions  as  that  in  which  it  appears  in  thechai^^ 
of  the  judge)  "doubt,"  another,  "dispute." 
So,  if  the  former  definition  be  adopted,  the 
words  are  synonymous;  if  the  latter  be  cor- 
rect, it  may  be  that  there  is  still  room  for  rea- 
sonable dispute,  when  the  doubt  that  lingers 
in  the  mind  is  no  longer  within  the  domain  of 
sound  reason. 

The  rule  that  the  evidence  must  be  suffi- 
cient to  produce  belief  in  the  minds  of  the 
jury  that  the  allegation  of  fraud  is  true,  in 
order  to  invalidate  and  set  aside  a  deed,  is 
equivalent  to  saying  that  the  fraud  alleged 
must  be  true  to  the  satisfaction  of  the  jury, 
or  so  as  to  satisfy  the  minds  of  the  jury  of 
their  truth;  and  this  has  been  declared  by 
this  court  to  be  very  different  in  its  import 
from  proving  a  fact  beyond  a  reasonable 
doubt.  State  v.  Ellick,  2  Winst.  £q.  56; 
State  V.  Yann,  82  N.  C.  635.  In  State  T. 
Yann.  Justice  Dillard,  for  the  court,  says, 
in  reference  to  testimony  o&red  in  behalf  at. 
a  prisoner :  "  And,  i  n  the  making  of  such  ex- 
ten  uating  or  acquitting  proofB,  the  law  puts 
on  him  the  onus  to  do  so,  not  excluding  M 
reasonable  doubts,  but  merely  to  the  extent 
of  satisfying  the  jury."  On  the  other  hand, 
in  State  v.  Payne,  86  N.  C.  611,  Justice 
Ashe,  delivering  the  opinion,  after  calling 
attention  to  the  fact  that  in  State  v.  Elli<£ 
the  erroneous  principle  stated  in  State  v. 
Johnson,  3  Jones,  (N.  C.)  266,  had  tteen 
overruled,  and  a  defendant  was  no  longer  re- 
quired to  establish  mitigating  or  justifying 
circumstances  beyond  a  reasonable  doubt, 
says  further:  "In  it  [referring  to  State  v. 
Ellick]  is  corrected  what  we  consider  as  er- 
roneous in  the  decision  of  Com.  v.  York,  9 
Mete.  93,  that  matters  of  excuse  or  extenua- 
tion which  the  prisoner  is  to  prove  must  be 
decided  according  to  the  preponderance  of 
evidence.  It  is  more  correct  to  say,  as  we 
think,  ttrnt  they  must  be  proved  to  the  satis- 
faction of  the  jury."  The  exact  language 
used  by  the  court  in  Lee  v.  Pearce,  supra, 
was  adopted  in  the  instruction  given  by  the 
court  below  in  McLeod  v.  Bullard,  84  N.  0. 
515,  and,  being  excepted  to,  was  approved 
by  this  court  in  overruling  the  exception. 

Counsel  for  the  plaintiff  insisted  that  the 
rule  laid  down  for  this  court  by  Justice  Meb- 
RiuoN  in  Ely  v.  Early,  94  N.  C.  7,  as  appli- 
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cable  where  actions  are  brought  to  correct 
deeds,  must  govern  this  case.  The  language 
used  in  Ely  v.  Early,  and  made  the  basis  of 
instruction  in  this  case,  to  which  it  was 
never  intended  to  apply,  was  as  follows: 
"That  the  court  may,  in  the  exercise  of  its 
equitable  jurisdiction,  correct  a  mistalce  in  a 
deed  or  otiier  written  instrument,  such  as 
that  alleged  in  tlie  complaint,  is  not  contro- 
verted; but  it  will  do  so  only  where  the  mis- 
take is  made  to  appear  by  cleiir,  strong,  and 
convincing  proof.  The  court  must  be  satis- 
fied from  the  evidence,  beyond  reasonable 
question,  of  the  alleged  mistake."  Speaking 
of  the  deed  they  say  further:  "In  such  cases 
the  court  will  not  disturb  the  deed  or  otiier 
writing,  and  upon  the  strong  ground  that 
the  parties  have  agreed  to  make  the  writing 
evidence  between  them  as  to  the  matters  con- 
tained in  it.  It  must  stand  until,  by  a 
weight  of  proof  greater  than  itself,  a  court 
of  equity,  in  ttie  exercise  of  a  very  liigh  and 
delicate  jurisdiction,  shall  correct  it."  That 
action  was  brought  by  the  plaintiff  in  part 
to  correct  a  deed  made  by  mutual  mistake  of 
tiie  grantor  and  grantee  as  alleged,  and  it 
will  be  observed  that  the  court,  in  express 
terms,  lay  down  the  rule  as  applicable  only 
where  the  parlies  ask  the  equitable  relief  of 
correcting  a  deed.  There  was  no  reason 
why  the  distinction  should  have  been  drawn 
in  that  case  between  the  degree  of  proof  nec- 
essary in  cases  of  that  kind  and  other  cases 
involving  an  issue  of  fraud.  In  Loftin  v. 
Loftin,  96  N.  C.  100,  1  8.  E.  Bep.  887,  it 
was  held  that  the  evidence  of  the  existence 
and  loss  of  a  deed,  offered  with  a  view  of 
setting  it  up,  must  be  clear  and  convincing. 
Deans  v.  Dortcb,  5  Ired.  Eq.  331;  Fislier  v. 
Carroll,  6  Ired.  £q.  485;  and  Plummer  v. 
Baskerville,  1  Ired.  Eq.  252, — were  cited  to 
sustain  the  view  of  the  court.  In  Hemphill 
V.  HemphiU,  99  N.  C.  436,  6  S.  E.  Rep.  201, 
this  court  held  that  a  deed  absolute  upon  its 
face  cannot  be  corrected  so  as  to  convert  it 
"into  a  trust,  upon  a  mere  preponderance  of 
evidence,  or  without  some  facts  dehors  the 
deed  inconsistent  with  the  idea  of  absolute 
ownership,  but  only  upon  such  full  proof  as 
in  the  old  court  of  equity  would  satisfy  a 
judge."  This  view  is  sustained  by  a  long 
line  of  cases  in  our  own  court.  Briggs  v. 
Morris,  1  Jones,  Eq.  194 ;  Taylor  v.  Taylor, 
Id.  246;  Kemp  v.  Earp,  7  Ired.  Eq.  167; 
Moore  v.  Ivey,  8  Ired.  Eq.  192.  The  princi- 
ple announced  in  Ely  v.  Early  is  fully  sus- 
tained  both  by  our  own  decisions  and  other 
authorities.  Harrison  v.  Howard,  1  Ired. 
Eq.  407;  Brady  v.  Parker,  4  Ired.  Eq.  430; 
Newsom  v.  Bufferlow,  1  Dev.  Eq.  879;  Clem- 
mons  V.  Drew,  2  Jones,  Eq.  314;  Wilson  v. 
Land  Co..  77  N.  C.  462;  Burger  v.  Dankel. 
100  Pa.  St  118;  Story,  Eq.  Jur.  §§  153-158; 
2  Pom.  Eq.  Jur.  §§  858, 859. 

We  search  in  vain  among  our  own  decis- 
ions, and  counsel  have  referred  to  none, 
where  proof  so  full  and  clear  has  been  re- 
quired in  order  to  establish  the  allegation 
that  the  eteootion  of  a  deed  was  procured  by 


false  and  fraudulent  representations  In  order 
to  hinder,  delay,  or  defeat  creditors,  and  the 
case  of  Lee  v.  Pearce,  supra,  which  has  been 
so  often  cited  upon  another  point,  is  express 
authority  to  show  that  proof  satisfactory  to  a 
jury  is  sufficient  in  such  cases.  We  cannot 
agree  that  the  line  should  be  drawn  so  as  to 
require  convincing  proof  in  all  cases  hereto- 
fore exclusively  cognizable  in  a  court  of  eq- 
uity. The  weight  of  authority  is  against 
that  view.  Bigelow,  in  his  work  on  Fraud, 
(page  474,  c.  17,  §  3, )  declares  the  rule  to  be  as 
follows :  "  It  is  not  necessary  for  the  evidence 
to  show  beyond  a  reasonable  doubt  that  a  par- 
ty is  guilty  of  fraud.  It  is  settled  law  that 
upon  the  trial  of  a  dvU  action,  in  which  the 
claim  or  defense  is  based  on  alleged  fraud, 
the  issue  may  be  determined  in  accordance 
with  the  preponderance  or  weight  of  evi- 
dence, except  in  cases  of  resulting  trusts 
arising  on  verbal  agreements  to  buy  for  an- 
other. In  other  cases  of  fraud,  nothing 
more  is  required  than  that  the  evidence 
should  be  sufficient  to  satisfy  the  conscience 
of  a  common  man,  although  the  evidence 
does  not  amount  to  absolute  certainty.  Ev- 
idence of  fraud  is  not  required  to  be  mure  di- 
rect and  positive  than  that  of  facts  and  oir- 
cumstancea  tending  to  the  conclusion  that  it 
has  been  committed.  Hence  an  instruction 
to  the  jury  that  the  fraud  in  question  could 
not  be  found  by  Ihem  except  upon  clear  and 
undoubted  proof  of  it  is  erroneous. " 

The  view  of  the  author  that  fraud  may  be 
proven  by  a  mere  preponderance  of  evidence 
is  snppoited  by  some  eminent  text-writers 
and  other  autborltiea.  Wait,  Fraud.  Conv. 
§  281;  Painter  v.  Brum,  40  Pa.  St.  467;  Rea 
T.  Missouri.  17  WaU.  532;  Clarke  v.  White, 
12  Pet.  178. 

We  conclude,  therefore,  that  the  true  rule 
is,  as  far  as  our  own  adjudications  have  set- 
Ued  the  question,  that  in  order  to  get  the  aid 
of  a  court  to  correct  a  deed,  whether  on  the 
ground  of  mutual  mistake,  mistake  of  one  of 
the  parties,  and  fraud  on  the  part  of  the  other, 
or  that  it  was  drawn  by  mistake  an  absolute 
deed,  when  it  was  intended  to  be  a  mortgage 
or  deed  of  trust,  or  to  establish  a  resulting 
trnst  arising  on  a  verbal  agreement  to  buy 
for  another,  or  to  set  up  a  lost  deed,  such  al- 
legations of  the  party  seeking  the  relief  as  are 
necessary  to  show  bis  right  to  it  must  be  es- 
tablished by  clear  and  convincing  proof;  and 
evidence  dehors  the  deed,  and  inconsistent 
with  it,  must  be  sltown,  in  order  to  set  up  a 
parol  trust,  and  hare  the  deed  reformed. 
Williams  v.  Hodges,  96  N.  C.  32;  Smiley  v. 
Pearte,  98  N.  0. 185. 8  S.  B.  Sep.  631 ;  Slilelds 
V.  Whitaker,  82  N.  C.  522.  But,  on  the  other 
hand,  where  the  relief  demanded  by  a  party 
Is  that  a  deed  shall  be  declared  void  because 
its  execution  was  procured  by  false  and  fraud- 
ulent representations  or  undue  influence,  or 
that  it  was  executed  with  intent  to  hinder, 
delay,  or  defeat  creditors,  the  allegations  ma- 
terial to  estiiblish  the  fraud  must  be  proved 
so  as  to  produce  belief  of  their  truth  in  the 
minds  of  the  jury,  or  so  as  to  satisfy  the  jury 
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of  their  troth,  or  to  the  satisfaction  of  the 
jury. 

It  may  be  that  other  cases  will  arise  here- 
after that  will  fall  on  tlie  one  side  or  the  other 
of  the  line.  Tiiis  view  of  the  case  is  perfect- 
ly consistent  with  all  of  the  decisions  of  this 
court.  Bump,  in  his  work  on  Fraudulent 
Conveyances,  pages  562,  563,  says  what  is 
equivalent  to  tite  rule  laid  down  by  Chief 
Justice  Pearson:  "If  the  evidence  is  admis- 
sible as  conducing  in  any  degree  to  the  proof 
of  the  fact,  the  only  legal  test  applicable  to  it 
upon  such  issue  is  its  sufficiency  to  satisfy 
the  mind  and  conscience,  and  produce  a  sat- 
isfactory conviction  or  belief.  What  amount 
or  weight  of  evidence  is  su6Bcient  proof  of  a 
fraudulent  intent  is  not  a  matter  of  legal  def- 
inition." It  seems  that  the  author  expresses 
his  view  of  the  measure  of  testimony  neces- 
sary to  warrant  a  verdict  on  issues  of  fraud  in 
language  almost  identical,  and  in  words  cer- 
tainly equivalent  in  meaning,  to  the  rule  laid 
down  by  Chief  Justice  Pearson  in  Lee  v. 
Fearce,  supra.  The  author  says  subsequent- 
ly what  still  more  strongly  sustains  our 
view:  "It  is  not  necessary,  however,  that 
tlie  fraud  shall  he  proved  beyond  a  reasona- 
ble doubt." 

In  Kerr  on  Fraud  and  Mistalte,  page  382, 
we  find  that  the  author's  view  of  the  amount 
of  evidence  necessary  to  establish  fraud  is 
also  expressed  in  language  of  the  same  im- 
port as  that  used  in  Lee  v.  Pearce:  "Fraud 
will  not  be  carried  by  way  of  relief  one  tittle 
beyond  the  manner  in  which  it  is  proved  to 
the  satisfaction  of  the  court. "  On  page  384, 
the  same  author  says:  "It  is  not,  liowever, 
necessary,  in  order  to  establish  fraud,  that 
direct,  affirmative,  or  positive  proof  of  fraud 
be  given.  In  matters  that  regard  the  con- 
duct of  men,  the  certainty  of  luuthematical 
demonstration  cannot  be  expected  or  required. 
Lilie  much  of  human  knowledge  on  all  sub- 
jects, fraud  may  be  inferred  from  facts  that 
are  established."  In  a  note  to  the  foregoing 
paragraph.  Bump  says,  (page  385,  note:) 
"This  means  no  more  than  that  the  proof 
must  be  such  as  to  create  belief,  and  not 
merely  suspicion.  A  rational  belief  should 
not  be  discarded  because  it  is  not  conclusively 
established." 

The  distinction  that  we  have  drawn  in 
marking  out  the  line  dividing  the  causes  of 
action  that  cannot  be  established  without 
clear  and  convincing  evidence,  and  in  some 
cases  without  proof  dehors  a  deed,  and  in- 
consistent with  it  in  its  original  shape,  and 
the  ordinary  issues  of  fraud  falling  under  the 
general  rule  that  it  is  sufficient  to  prove  fraud 
to  the  satisfaction  of  the  jury,  is  sustained 
by  sound  reason  as  well  as  high  authority. 
One  who  comes  into  a  court  of  conscience, 
declaring  that  he  is  in  truth  a  party  to  a  deed, 
which  is  the  highest  and  most  solemn  evi- 
dence  of  his  contract,  and  asks  that,  while 
the  contract  is  allowed  in  part  to  stand,  some 
of  the  provisions  or  stipulations  shall  be  al- 
tered by  striking  out  portions  of  the  deed, 
and  inserting  in  lieH  contradictory  expres- 


sions, and  asking  a  court  of  equity,  in  effect, 
to  assist  him  in  evading  a  statute  created  to 
prevent  fraud,  because  its  rigid  enforcement^ 
and  a  strict  adherence  to  the  law  of  estoppels, 
may  work  a  remediless  wrong  without  such 
relief,  occupies  a  different  position  from  one 
who  disavows  in  toto,  for  himself  or  those 
under  whom  he  claims,  a  deed  apparently  ex- 
ecuted, upon  the  ground  ttiat  its  execution 
was  procured  by  fraud  or  undue  influence,  or 
from  one  who  seeks  to  set  aside  the  deed  of 
another  as  in  fraud  of  the  rights  of  creditors 
or  subsequent  purchasers  for  value.  The 
former  should  be  held  to  stricter  and  strong- 
er proof  to  establish  his  right  to  the  relief 
asked.  Ho,  too,  one  who  invokes  the  aid  of 
a  court  to  set  up,  by  parol  evidence,  and  in 
the  face  of  the  denials  of  tiiose  interested  ad- 
versely, a  Solemn  deed,  tlie  stipulations  of 
which  are  sometimes  void  unless  in  writing, 
on  the  ground  that  it  has  been  once  executed 
but  has  been  lost  or  destroyed,  is  properly  re- 
quired to  produce  the  clearest  evidence  of 
loss,  because,  if  the  rule  were  otherwise,  a 
premium  would  be  offered  for  perjury,  and 
the  rights  of  good  men  would  be  often  im> 
periled  by  the  groundless  claims  of  those  who 
are  mercenary  and  dishonest. 

While  we  have  drawn  the  line  of  distinc- 
tion between  the  two  classes  of  actions  of 
which  Lee  v.  Pearce  is  selected  as  the  repre- 
sentative head  on  the  one  hand,  and  Ely  v. 
Early  on  the  other,  it  is  not  improper  to  em- 
phasize and  suppoit,  by  more  explicit  citation 
of  authority,  the  statement  already  made, 
that,  as  applicable  to  allegations  of  mistake, 
requiring,  as  the  appropriate  remedy,  the  ref- 
ormation of  a  deed,  the  language  used  in  the 
latter  case,  and  adopted  by  the  judge  below 
in  his  charge,  is  n(^  stronger  than  is  war- 
ranted by  older  decisions  of  onr  own  court, 
aiid  sustained  by  such  writers  as  Story  and 
Pomeroy.  We  find  an  intimation  by  Judge 
Hall  in  Kewsom  v.  Bufferlow,  1  Dev.  E^. 
381,  that  the  allegation  in  such  cases  must 
be  proved  "  beyond  rational  doubt. "  The  au- 
thorities already  cited  show  repeated  recogni- 
tions of  the  rule  that  the  proof  must  be  dear 
and  convincing.  Judge  Story,  in  his  work 
on  Equity  Jurisprndenoe,  section  153,  refers 
ring  to  canes  in  which  one  asks  the  court  to 
correcta  deed  on  the  ground  of  mistake,  says: 
"The  proof  must  be  such  as  will  strike  all 
minds  alike  as  being  unquestionable,  and  free 
from  reasonable  doubt.  The  distinction,  here 
attempted  to  be  defined,  in  regard  to  the 
measure  of  proof,  is  much  the  same  which  ex- 
ists between  civil  and  criminal  cases;  or  that 
distinction  which  is  expressed  by  a  fair  pre- 
ponderance of  evidence,  and  full  proof." 
Pomeroy  states  the  rule  in  reference  to  proof 
in  correcting  mistakes  quite  as  broadly: 
"Courts  of  equity  do  not  grant  the  high  rem- 
edy of  reformation  upon  a  probability,  nor 
even  upon  a  mere  preponderance  of  evidence, 
but  only  upon  a  certainty  of  the  error. "  Seo> 
tion  859. 

We  have  not  deemed  it  necessary  to  dis- 
cuss the  other  exceptions,  as  that  to  tbe 
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ctiai'ge  is  decisive  of  the  right  to  a  new  trial. 
For  the  error  complained  of  in  bis  honor's 
charge  a  new  trial  will  be  awarded. 


(103  N.  C.  411) 

Statb  V.  Fakrab. 

{Bupreme  Court  of  North  Carolina.    April  19, 

1889.) 

CiUMiitAi,  Law— Appbai.. 
Where  the  transoript  on  an  appeal  from  a  oonvio- 
Uon  for  f^ony  faito  to  Bhow  that  a  oonrt  was  duly 
held  by  a  judge  at  the  time  or  place  prescribed  by 
law;  that  a  grand  Jury  was  drawn,  sworn,  and 
charged;  that  the  indictment  was  returned  by  a 
grand  jury;  or  that  a  plea  of  not  gnUty  was  en- 
tered, and  18  therefore  so  fatally  defective  that 
the  assignments  of  error  cannot  be  decided  there- 
on; and  It  appears  from  it  that  there  may  prob- 
ably be  a  perfect  record  in  the  court  below,  or  one 
that  could,  by  proper  entries  nunc  pro  tunc  of 
facts  which  actually  occurred,  be  perfected, — the 
case  will  be  remanded,  that  the  trial  court  may  sup- 
ply the  defects,  and  send  up  a  correct  transcript. 

Appeal   from    superior    court,    Chatham 
county;  Btnom.  Judge. 
Tfte  Attorney  General,  for  the  State. 

Mebrimon,  J.  The  transtript  of  the  rec- 
ord of  this  appeal  fails  to  show  that  a  court 
was  held  by  a  judge  at  the  time  and  place 
prescribed  by  law;  that  a  grand  jury  was 
drawn,  sworn,  and  charged;  thatagrand  jury 
presented  the  indictment  set  forth  in  what 
purports  to  be  the  record,  in  open  court,  or 
at  aJI ;  that  the  plea  of  not  guilty  was  formal- 
ly entered, — and  there  are  other  defects  of  less 
importiince.  It  is  fatally  defective,  and  we 
cannot  decide  the  questions  intended  to  be 
presented  by  the  assignment  of  error.  The 
attorney  general,  insisting  that  the  appeal  is 
without  merit,  moved  to  dismiss  it  for  the 
causes  stated. 

Enough  is  presented  by  what  purports  to 
be  the  transcript  of  the  record  to  satisfy  us 
that  there  is  very  probably  in  the  court  be- 
,  low  a  perfect  record,  or  one  that  may  be  per- 
fected; and  we  see,  also,  tliat  it  may  be  that 
the  defendant  can  assign  such  grounds  of  er- 
ror as  might  entitle  him  to  a  new  trial.  He 
is  charged  with  larceny,  the  offense  is  seri- 
ous, and  we  therefore  deem  it  safe  and  proper 
to  remand  the  case,  to  the  end  the  record  may 
be  perfected,  if  it  is  not  so,  and  a  perfect 
transcript  thereof  sent  to  this  court,  as  the 
law  requires  to  be  done.  If  the  record  does 
not  fully  set  forth  what  was  done  in  the 
course  of  the  action,  as,  for  example,  that 
the  grand  jury  was  drawn,  sworn,  and 
charged,  and  presented  the  indictment  in  open 
court,  or  that  the  plea  of  not  guilty  was  for- 
mally entered  of  record,  when  it  was  so  treat- 
ed by  the  court  and  parties,  but  was  not  so 
entered,  by  inadvertence,  the  court  ought, 
the  facts  properly  appearing,  to  direct  the 
proper  entries  to  be  made  nunc  pro  tuno. 
Plainly  the  court  has  the  power,  and  it  is  its 
duty,  to  make  its  records  express  the  truth  in 
all  respects.  The  court  has  frequently,  in  the 
exercise  of  its  sound  discretion,  with  the  view 
to  justice,  remanded  cases  not  unlike  the 
present  one.  State  v.  Butts,  91  N.  G.  524; 
T.9s.K.no.6— 29 


Spence  v.  Tapscott,  92  N.  C.  576;  State  ▼ 
McDowell,  93  N.  C.  541;  State  v.  Johnston, 
Id.  569;  Holly  V.  Holly,  94  N.C.  639;  Holley 
V.  Holley.  96  K.  G.  229.  1  8.  E.  Bep.  553. 
Let  tiie  case  be' remanded. 


a02  N.  C.  560) 

McMnxAN  et  al.  v.  Beeves  et  aU 

ISwpreme  Court  of  North  CaroUna.     April  8, 
1889.) 

AOMnriSTSATOBS — ACTIOKS — JusiSDicnoN. 

1.  Plaintiffs'  intestate  sold  certain  land,  giving 
a  bond  for  title,  and  taking  notes  for  the  purchase 
money.     After  intestate's  death,  plaintiffs  com- 

Eromised  with  the  vendees,  who  were  insolvent, 
y  surrendering  the  notes  and  receiving  back  the 
bond  for  canoeUation.  Being  desirous  of  selling 
the  land  to  torn  the  proceeob  into  money,  plain- 
tiffs sued  the  heln  of  Intestate,  some  of  whom,  by 
reason  of  infancy  or  other  reasons,  could  not  join 
in  a  conveyance,  and  other  interested  parties,  to 
obtain  an  order  of  sale.  AU  the  heirs  consented 
to  a  sale,  and  the  land  was  sold,  but  the  purchaser 
resisted  a  motion  to  confirm  the  sale  for  want  of 
jurisdiction  in  the  court  and  of  the  parties.  Held, 
that  as  the  purchase^noney  notes  were  personalty 
at  intestate's  death,  and  were,  to  prevent  loss,  con- 
verted into  realty,  and  in  order  to  effect  a  recon- 
version a  sale  was  essential,  which,  owing  to 
the  minority,  etc.,  of  some  of  the  heirs,  could  only 
be  effected  by  the  equitable  assistance  of  the 
cour(,  plaintUlB  could  maintain  such  a  suit  thongb 
the  intestate  left  no  debts  to  be  paid  out  of  his  re- 
alty. 

2.  Whether  the  olerk  of  the  anperlor  court,  in 
the  exercise  of  his  probate  jurisdiction,  has  jurla- 
diction  to  entertain  such  a  suit  is  immaterial  after 
the  action  is  removed  into  the  superior  court  be- 
fore the  judge:  as  the  parties  all  being  repr» 
sented,  and  as  the  superior  court  would  have  nad 
jurisdiction  of  such  an  action  originally  brought 
before  it,  the  proceedings  become  coram  jumee, 
and  a  sale  therennder  is  valid. 

8.  Where  the  record  shows  that  all  parties  are 
represented  by  counsel,  and  the  authority  of  the 
counsel  to  act  for  those  not  served  with  process  is 
not  disputed,  such  power  will  be  assmnea  for  the 
purpose  of  sustaining  the  jurisdiction  of  the  court 
to  order  such  a  sale 

Appeal  from  superior  court,  Alleghany 
county;  H.  Q.  Connor,  Judge. 

Action  by  George  T.  Beeves,  F.  J.  Mc- 
Millan, and  Andrew  McMillan,  administra- 
tors, etc.,  of  Alexander  B.  McMillan,  de- 
ceased, against  the  heirs  of  said  McMillan 
and  others  to  sell  certain  land.  Tlie  sale 
was  ordered  and  made,  and  the  purchaser, 
David  G.  Edwards,  resisted  a  motion  to  con- 
firm, because,  as  he  alleged,  no  valid  title 
could  be  conveyed  by  the  proceedings. 
From  an  order  of  conflrmation  said  Edwards 
appeals. 

Buahee  (ft  Buahee,  for  appellant.  Strong, 
Gray  &  Btatiipt,  for  appellees. 

Smith,  G.  J.  In  December,  1874,  George 
T.  Beeves,  F.  J.  McMillan,  and  Andrew  Mc- 
Millan, administrators  of  Alexander  B.  Mc- 
Millan, filed  their  petition  in  the  superior 
court  of  Alleghany,  before  the  clerk,  against 
numerous  defendants,  alleged  to  be  the  heirs 
at  law  of  the  intestate,  praying  that  the  land 
described  therein  "be  sold  and  converted  in- 
to personal  assets,"  and  for  general  relief. 
It  is  therein  recited  that  the  intestate  in  his 
life-time  contracted  to  sell  to   the  persons 
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designated  as  Piei-ce,  If  ale  &  Co.  the  tract  of 
land  (describing  it)  for  a  sum  of  whicli  a 
very  small  portion  wits  paid  to  the  intestate 
before  his  death,  and  to  recover  the  residue 
the  plaintiffs  instituted  suit  against  the  ven- 
dees; that  the  suit  terminated  under  a  com* 
promise  arrangement  in  favor  of  the  defend- 
ant,  and  by  the  surrender  of  the  bond  for  the 
purchase  money  to  them;  that  at  the  same 
time  the  title-bond  executed  by  the  intestate 
was  returned  by  the  defendants  for  cancella- 
tion, and  they  relinquished  all  claim  in  the 
land  to  the  plaintiffs,  to  the  end  it  might  be 
resold  to  raise  the  residue  of  the  purchase 
money  due  on  tlie  original  contract.  On 
February  8,  1875,  an  order  was  entered  in 
these  words:  "It  appearing  to  the  court  that 
the  defendants  residing  in  the  statis  have 
been  duly  served  with  summons,  and  that 
publication  has  bren  made  for  the  non-resi- 
dent defendants,  upon  reading  tlie  petition 
of  the  plaintiffs  it  is  adjudged  that  the  plain- 
tiffs sell  the  land  described  in  the  petition  at 
public  auction  to  the  highest  bidder,  after 
giving  thirty  days'  notice,  on  a  credit  of  six 
months,  and  report  their  proceedings  to  this 
:ourt. "  Pursuant  to  this  order  the  land  was 
put  up  and  sold,  and,  as  it  appears,  purchased 
by  David  C.  Edwards,  to  whom  notice  'was 
subsequently  issued  of  an  intended  motion 
to  confirm  the  sale,  and  ord(-r  a  collection  of 
the  purchase  money,  to  be  heard  at  the 
clerk's  office  on  October  30, 1875.  To  this 
the  said  Edwards  made  answer,  which,  so 
far  as  material  to  the  present  inquiry,  and  in 
condensed  form,  is  as  follows:  He  declares 
his  willingness  to  pay  the  purchase  money 
as  soon  as  a  good  title  to  the  premises  can  he 
made  to  him,  and  alleges  several  defects  in 
the  title,  as  well  as  a  want  of  jurisdiction  in 
the  court  to  order  its  conveyance;  that  the 
defects  consist  in  tlie  want  of  words  of  in- 
heritance in  the  deed  of  one  Reeves  to  one 
Ausborn,  and  the  deed  from  the  latter  to  the 
intestate,  preceding  owners,  under  whom  he 
claims,  and  a  mistake  in  the  boundary  as  de- 
scribed in  the  first  of  said  deeds;  that  the 
contract  of  sale  entered  into  in  the  intes- 
tate's life-time  remains  in  force,  and  one  of 
theorigiual  purchasers  is  dead,  leaving  heirs, 
to  whom  his  equitable  interest  has  descended. 
That  the  land  has  been  sold  for  taxes,  and 
bought  by  Frank  McMillan,  to  whom  a  deed 
therefor  has  been  executed;  that  in  the  suits 
against  Pierce,  Hale  &  Co.  some  necessary 
parties  were  not  served  with  process,  and 
consequently  are  not  bound  by  what  was 
done  in  disposing  of  that  cause.  Thereupon 
a  summons  was  issued,  and  a  further  com- 
plaint filed,  wherein  are  repeated  the  allega- 
tions in  the  former,  with  the  superadded  ex- 
planatory statement  that  the  first  contract  of 
sale  was  made  with  Alexander  Pierce  and 
Jeremiah  Jennings,  who  agreed  to  admit  into 
the  benefits  of  their  purctiase  others,  to-wlt, 
James  Wilkerson  and  John  Wilkerson,  act- 
ing jointly,  and  associates,  who  entered  into 
the  bond  sued  on,  substituted  for  that  first 
given  for  the  purchase  money,  enlarged  as 


before  explained  to  the  sum  of  ^,800  from 
$2,200,  the  contract  price.  Steps  were 
adopted  to  bring  in  these  other  parties  alleged 
to  be  interested,  and  at  spring  term,  1880,  it 
was  adj  udged  that  the  defendai^ts  have  been 
duly  served  with  process,  and  one  W.  £. 
Hardin  was  appointed  guardian  ad  litem  to 
three,  ascertained  to  be  minors,  and  he  pat 
in  an  answer,  admitting  the  plaintiffs'  idle- 
gations  to  be  true. 

The  cause  being  in  the  superior  court,  and 
under  the  direct  cognizance  of  the  judge, 
after  several  continuances,  at  spring  term, 
1888,  was,  by  consent,  referred  to  Q.  F.  Neal, 
"to  take  the  evidence,  find  the  facts  there- 
on, and  report  the  same,  with  his  conclusions 
of  law,  arising  upon  the  objections  filed  by 
David  Edwards  to  judgment  being  rendered 
against  him  for  the  purchase  money  for  the 
lands  purchased  by  him,  and  especially 
whether  the  plaintiff  can  make  a  good  title 
to  the  said  land."  The  report  was  accord- 
ingly made,  in  which  are  found  the  facts, 
(which  have  been  briefly  stated,)  in  great  de- 
tail and  accuracy;  and,  further,  that  at  the 
hearing  before  the  referee  on  August  9, 1888, 
Messrs.  Field  &  Duughton,  attorneys  of  said 
court,  declared  that  they  were  the  attorneys 
of  record,  and  in  this  case  represented  the 
heirs  of  A.  B.  McMillan,  deceased,  "which 
fact,"  in  the  words  of  the  referee,  "I  find  to 
be  true,  and  as  such  attorneys  they  fully  ac- 
quiesce in  and  agree  to  said  sale,  and  here 
insist  upon  its  confirmation,  agreeing  to  sutK 
mit  to  any  orders  or  decrees  of  this  court  noir 
or  hereafter  to  be  made,  by  which  the  title  to 
said  land  maybe  perfected  to  the  respondent, 
and  divested  from  the  heirs  of  A.  B.  McMil- 
lan, deceased."  The  referee  adds  that  the 
attorney  of  the  widow  of  the  deceased,  Kelly 
Boy  den,  "also  agreed  to  any  decree  as  to  her 
rights,  so  as  to  perfect  the  title  in  the  re- 
spondent." As  conclusioos  of  law,  the  ref- 
eree finds  as  follows: 

"  (1)  I  decide  that  all  the  interest  of  Pierce, 
Hale  &  Co.  and  of  Pierce  &  Jennings,  in  this 
land,  has  been  divested  from  them  by  the 
compromise  above  mentioned,  and  the  pro- 
ceedings and  judgment  of  this  court,  insti- 
tuted to  bar  and  conclude  their  said  inter- 
ests, and  also  by  the  presumption  of  aban- 
donment arising  under  chapter  65,  §  19,  of 
the  Revised  Code,  as  construed  by  the  case 
of  Headen  v.  Womack,  reported  in  88  N.  G. 
468.  (2)  That  the  heirs  of  A.  B.  McMillan 
were  properly  before  the  court  in  this  case  as 
defendants,  it  having  been  so  adjudged  by 
the  court;  and  that  the  facts  in  the  case 
bring  it  within  the  letter  and  spirit  of  section 
185  of  the  Code.  (3)  Upon  the  main  quen- 
tion  involved  I  decide  that  the  clerk  of  the 
superior  court  of  AUegiiany  has  no  jurisdic- 
tion over  the  subject-matter  of  this  suit, 
brought  by  the  plaintiffs  as  administrators ; 
for  the  sale  of  land  for  distribution  as  personal 
assets,  made  by  consent  of  many  of  the  heirs, 
or  all  of  them  indeed,  did  not  confer  jurisdio- 
tion  upon  the  said  court,  or  authorize  or  le- 
galize the  orders  and  decrees  made  therein; 
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and  for  want  of  Jurisdiction  the  orders  of 
sale  and  all  the  proceedings  in  the  said  suit 
were  a  nullitv.  The  title  to  said  land  being 
in  the  heirs  of  A.  B.  McMillan,  deceased,  di- 
vested of  all  equities  in  Pierce,  Hale  &  Co., 
or  others,  the  plaintiffs,  as  administrators, 
cannot  perfect  the  title  to  the  respondent. 
All  of  which  is  respectfully  submitted. 

"QtJiHCY  F.  Neal,  Referee." 

1.  The  plaintiffs  except  to  the  report  In 
that  the  referee  ruleti  that  the  probate  (supe- 
rior) court  had  not  jurisdiction  of  the  subject- 
matter  of  the  action. 

2.  That  lie  erred  in  finding,  as  a  conclusion 
of  law,  In  his  third  conclusion,  that  the  plain- 
tiffs and  defendants  could  not  by  waiving 
all  irregularities,  and  could  not  by  consent, 
confer  such  jurisdiction  upon  this  court,  so 
as  to  enable  it  to  vest  in  the  respondent  a 
title  to  said  land. 

Respondent  D.  C.  Edwards  excepts  to  the 
report  of  the  referee,  "for  that  the  referee 
erred  in  bis  conclusions  of  law  that  the  heirs 
of  A.  B.  McMillan  who  had  not  been  served 
with  process  were  bound  by  the  orders  of  the 
clerk  that  those  served  could  answer  for  all." 
The  judgment  of  the  court  was  as  follows: 
"This  cause  coming  on  for  a  hearing  upon 
the  referee's  report  and  the  exceptions  there- 
to, the  plaintiffs  being  represented  by 
Yaughan  &  Uoyer,  the  defendants  by  R.  A. 
Doughton  and  W.  C.  Fields,  and  the  pur- 
chaser— also  a  defendant — by  J.  W.  Todd, 
all  of  said  counsel  being  regular  attorneys  of 
this  court,  and  duly  empowered  to  represent 
their  said  duties  in  this  beiialf,  the  defend- 
ants, upon  the  intimation  of  the  court  that, 
the  names  of  the  defendants  not  appearing 
in  the  summons,  the  same  was  defective,  re- 
qaested  and  obtained  permission  to  file  the 
supplemental  petition,  setting  out  the  names 
of  all  of  the  defendants  and  heirs  at  law  of 
A.  B.  McMillan,  deceased,  and  requesting 
the  conSrmation  of  the  sale  heretofore  made 
in  this  cause;  and  the  court  Bndingas  a  fact 
that  the  names  of  the  persons  set  out  in  said 
supplemental  petition  are  all  of  the  heirs  iit 
law  of  the  said  A.  B.  McMillan,  deceased, 
and  that  R.  A.  Doughton  and  Vf  C.  Fields, 
attorneys  as  aforesaid,  have  powers  of  at- 
torney from  said  persons,  proceeded  to  hear 
and  pass  upon  said  exceptions  of  the  parties 
to  said  report.  The  first  exception  of  the 
plaintiffs  and  defendants  is  ♦  •  *,  and 
the  report  is  so  amended  that  the  same  be- 
came immaterial.  The  supplemental  petition 
filed  by  the  defendants  removing  the  objec- 
tion upon  which  the  exception  filed  by  D.  C. 
Edwards,  the  purchaser,  is  based,  the  said 
exception  is  overruled.  ■  In  regard  to  the 
other  exceptions  filed  by  the  plaintiffs  and 
the  defendants,  the  court  being  of  the  opin- 
ion that  the  judgments  tendered  in  the  su- 
perior  court  of  Alleghany  county  in  the  ac- 
tion wherein  the  plaintiffs,  administrators  of 
A.  B.  McMillan,  were  plaintiffs,  and  Pierce 
A  Jennings  and  others  were  defendants, 
wherein  the  defendants,  heirs  at  law  of  said 
A.  B.  McMillan,  were  plaintiffs,  and  the  said 


Pierce  A  Jennings  and  others  were  the  de- 
fendants, vested  the  legal  title  to  the  lands 
in  controversy  in  the  heirs  at  law  of  said  A. 
B.  McMillan,  discharged  of  any  trust,  and 
that  the  plaintiffs,  as  administrators,  bad  no 
power  or  duty  in  respect  to  the  same;  that 
the  clerk  had  no  jurisdiction  to  render  the 
judgment  directing  a  sale  of  said  land  for  the 
purpose  set  out  in  said  petition;  that  the 
summons  and  all  the  proceedings  bad  in  said 
proceeding  are  injudicious.  The  court  be- 
ing further  of  the  opinion  that  the  plaintiffs 
and  defendants,  being  the  owners  of  the  said 
lands,  were  entitled  to  a  sale  thereof  for  parti- 
tion, and  that  they  had  a  right  to  elect  to  so 
treat  and  regard  this  proceeding,  and  waive 
all  irregularities  therein;  that  they  have  so 
elected,  and  that  they  are  entitled  to  have  the 
sale  and  all  proceedings  in  connection  there- 
with ratified  and  con  firmed ;  that  tiie  purchas- 
er, having  entered  into  the  possession  of  the 
said  land  under  and  by  virtue  of  said  sale,  and 
received  the  rents  and  profits  thereof  since 
1875,  cannot  be  heard  to  object  to  the  con- 
firmation thereof  and  payment  of  the  pur- 
chase money  upon  a  good  and  sufiScient  deed 
being  tendered  him.  It  is  therefore  consid- 
ered and  adjudged  by  the  court  (the  parties, 
pursuant  to  the  act  of  1887^0.276,  having 
requested  that  the  cause  be  retained  in  this 
court  for  final  judgment)  that  the  sale  made 
to  D.  C.  Edwards  by  the  plaintiffs  pursuant 
to  the  judgment  herein  be,  and  the  same  is, 
in  all  things  confirmed,  and  that  all  orders, 
judgments,  and  decrees  heretofore  made  in 
this  cause  in  respect  to  said  sale  be  confirmed ; 
and  that  upon  the  payment  of  the  purchase 
money  and  interest  due  from  said  D.  G.  Ed- 
wards, according  to  the  terms  thereof,  to  the 
commissioner  hereinafter  named,  the  said 
commissioner  to  execute  a  good  and  suffi- 
cient deed  to  said  D.  C.  Edwards,  conveying 
to  him  all  of  the  right,  title,  and  interest 
which  the  plaintiffs  and  defendants  acquired 
In  said  lands  as  the  heirs  at  law  of  A.  B.  Mc- 
Millan; also  all  right  to  dower  therein  which 
the  defendant  Mary  Alexander  acquired  as 
the  widow  of  the  said  A.  B.  McMillan;  that 
the  said  D.  C.  Edwards  pay  to  the  commis- 
sioner hereinafter  named,  within  ninety  days 
from  January  1,  1889,  the  amount  of  sadd 
purchase  money  and  interestdue  as  aforesaid; 
that  upon  his  failure  to  pay  said  purchase 
money  within  said  time,  the  said  commis- 
sioner to  proceed  to  sell  the  said  lands  for 
I  cash  at  the  court-house  door  in  Sparta,  first 
'  giving  thirty  days'  notice  of  such  sale  in  the 
I  newspaper  having  the  largest  circulation  in 
I  said  county,  and  posting  a  notice  thereof  at 
the  court-bouse  door  and  four  other  public 
places  in  said  county;  that  in  the  event  such 
sale  becomes  necessary  he  make  report  there- 
of to  the  term  of  this  court  next- ensuing 
thereafter;  that  W.  G.  Fields,  be.  and  he  i> 
hereby,  appointed  a  commissioner,  witb 
power  to  perform  and  execute  the  provisionr 
of  this  judgment,  and  make  report  thereof 
to  the  next  term  of  this  court.  The  excep 
tions  of  the  plaintiffs  and  defendants   *  *  "^ 
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that  •  •  ♦  of  the  dower  of  Mary  Alex- 
ander may  be  ascertained  by  a  referee.  The 
costs  will  abide  the  final  judgment  herein. 
The  cause  will  be  retained  for  further  orders 
and  decrees. 

"U.  O.  GONNOB,  Judge  Presiding. 

"We  hereby  assent  to  the  provisions  of  the 
foregoing  Judgment. 
"E.  L.  Vadohan, 

"Attorney  for  F.  J.  MoMIUan,  Plaintiff. 

"R.  A.  DOUQHTON  &  W.  C.  FUXDS. 

"Attorneys  for  the  heirs  of  A.  B.  McMillan. 

"H.  K.  BOYER, 

"Attorney  for  FoUy  Alexander." 
It  will  be  seen  from  the  foregoing  recapit- 
ulation of  facts  and  rulings  that  the  appeal 
of  the  respondent  Edwards  brings  up  for  re- 
view but  two  questions:  (1)  The  validity 
and  effect  of  the  jurisdiction  exercised  in  or- 
dering and  confirming  the  sale;  and  (2)  the 
sufllciency  of  the  proceedings  to  bind  all  the 
parties  in  interest  by  a  conveyance  made  un- 
der the  direction  of  the  court. 

The  first  of  these  exceptions  has  been  most 
earnestly  pressed  in  the  argument,  and  the 
conclusion  of  the  referee  maintained  by  the 
counsel  of  the  appellant,  of  a  total  want  of 
jurisdiction  and  consequent  nullity  of  the 
proceedings.  There  seems  to  be  some  mis- 
appreliension  of  the  nature  and  purposes  of 
the  action  having  for  its  object  the  sale  of 
the  land  and  its  conversion  into  personal  as- 
sets, with  which  ordinarily  the  administrator 
has  nothing  to  do,  unless  the  fund  to  be  raised 
by  the  sale  of  the  realty  is  required  to  pay  the 
debts  and  expenses  of  administration.  Tlie 
administrators  came  into  possession  of  the 
debt  due  for  the  purchase  money,  and  the  le- 
gal estate  in  the  land  descended  to  the  heirs, 
charged  with  its  payment.  They  were  but 
trustees  liolding  the  title  as  security  for  the 
payment  of  the  debt,  and  interested  only  as 
distributees  in  having  it  discliarged  by  the 
proceeds  of  sale ;  the  vendees  being  insolvent, 
and  this  being  the  only  means  of  obtaining 
payment.  Their  interest  in  the  subject-mat- 
ter lay  in  securing  an  enlargement  of  the  per- 
sonal estate  passing  into  the  hands  of  the  ad- 
ministrator, and  with  which  he  was  charge- 
able. The  action  upon  the  note  was  brought, 
as  well  as  that  in  the  name  of  the  heirs  at 
law,  to  regain  possession  of  the  land,  to  com- 
pel an  appropriation  of  the  land  to  the  dis- 
charge of  the  debt;  and  the  compromise  was 
effected  primarily  to  obtain  the  land,  ex- 
onerated from  liability  under  the  title-bond 
as  a  security  for  the  debt,  to  be  surrendered 
for  that  purpose  in  place  of  the  personal  ob- 
ligation assumed  in  the  note.  It  was  pro- 
posed in  this  way.  not  to  extinguish  the  debt, 
and  pro  tanto  diminish  the  personal  estate  in 
the  administrator's  hands,  but,  as  it  was  the 
only  resource  from  which  the  debt  could  be 
made,  to  accept  the  land  itself,  the  purchasers 
surrendering  the  title-bond  and  all  equities 
and  rights  arising  under  it  as  the  sole  secur- 
ity, and  to  raise  the  money  by  subjecting  it 
to  a  sale.  The  result  would  of  course  be  to 
replace  for  the  notes  whatever  sum  could  be 


made  by  selling  the  security  in  the  personal 
estate,  of  which  the  note  constituted  a  part. 
To  this  end  the  assent  of  the  heirs  was  ner* 
essary,  and  was  given  in  the  adjustment  ar- 
rived at,  and  consummated  in  the  disposi-  . 
tion  of  the  two  actions,  as  far  as  could  be,  by 
the  parties  to  them.  But  the  sum  lost  in  the 
surrender  of  the  note  could  only  be  reinstated, 
and  the  personal  estate  belonging  to  the  dis- 
tributees made  good,  by  the  ^e  of  the  land, 
and  hence  recourse  was  had  to  the  present 
proceedings  to  divest  the  title  out  of  the 
heira,  who,  being  numerous  and  scattered, 
and  some  of  them  under  age,  could  not  by 
voluntary  deeds  effectually  pass  the  title  to  a 
purchaser. 

It  is  not  material  to  inquire  into  the  ques- 
tion of  the  jurisdiction  invoked  in  initiating 
the  suit,  since  any  objection  on  this  account 
is  obviated  by  the  removal  of  the  cause  into 
the  superior  court  presided  over  by  the  judge, 
and  the  submission  of  all  the  parties  thereto 
to  his  exercise  of  jurisdiction  in  the  premises 
as  fully  as  if  the  action  had  there  originated. 
As,  then,  the  court,  assuming  to  exercise  ju. 
risdiotion,  did  possess  it  fully  over  the  sub- 
ject-matter of  the  action  and  the  parties  to  it, 
in  which  all  the  heirs  were  represented  by 
counsel,  the  cause  was  in  a  strict  sense  coram 
judtce,  under  the  ruling  in  West  v.  Kittrell, 
1  Hawks.  493,  and  Boing  v.  Railroad  Co.,  87 
N.  C.  360,  even  without  the  aid  of  the  act  of 
1887,  c.  276,  which  sustains  the  jurisdiction 
thus  acquired,  and  authorizes  the  court  "to 
proceed  to  hear  and  determine  all  matters  in 
controvei-sy  in  such  action,"  etc. 

No  exception  has  been  taken  at  any  time 
by  any  party  to  the  action.  On  the  contrary, 
by  their  respective  counsel  they  have  at  all 
times  assented  to  what  was  done,  and  even 
to  the  final  decree  rendered  in  the  cause. 
The  appellant's  objection  has  no  force,  unless 
the  proceeding  in  its  entirety  is  a  nullity,  and 
it  certainly  cannot  require  argument  to  com- 
bat such  contention.  Peoples  v.  Norwood, 
94  N.  C.  167.  There  can  be  no  successful 
resistance  made  to  the  proposition  that  a  title 
obtained  under  the  decree  or  judgment  to 
which  all  those  having  any  property  or  inter- 
est In  the  land  are  privy  as  parties,  in  a  case 
whereof  the  court  has  cognizance,  will  be 
perfected  against  them,  and  each  gui  Juris 
estopped  to  dispute  it.  While  the  want  of 
power  in  the  court  to  entertain  and  proceed 
with  the  cause  has  been  most  urged  in  the 
argument  before  us,  the  appellant's  only  ex- 
ception appearing  in  the  record  is  to  the  al- 
leged ruling  that  the  service  of  process  upon 
some  of  the  defendants,  on  account  of  their 
number,  would  be  sufficient  to  bind  all,  under 
section  185  of  the  Code.  The  act  does  indeed 
so  provide,  but.  if  it  were  otherwise,  the 
whole  of  the  heirs  are  represented  by  counsel 
professing  to  act  for  all,  and  the  decree  it- 
self recites  that  "the  names  of  the  defendants 
set  out  in  the  supplemental  petition  are  all 
of  the  heirs  at  law  of  the  said  A.  B.  McMil- 
lan, and  that  the  attorneys  R.  A.  Dough- 
tou  and  W.  C.  Fields,  appearing  for  them. 
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"have  powers  of  attorney  from  said  persons. " 
These  facts  come  before  us  not  controverted, 
and  remove,  if  there  be  any  force  in  the  ob- 
jection, the  complaint  of  the  ruling  from 
which  the  appeal  is  taken.  The  other  alleged 
defects  set  out  in  the  appellant's  response 
seem  not  to  have  been  rdied  on  at  the  bear- 
ing below,  and  are  not  the  subject-matter  of 
complaint  presented  in  the  appeal.  There  ia 
no  error,  and  the  cause  will  proceed  at  the 
point  where  it  was  interrupted  at  the  appeal, 
until  fully  disposed  of. 


(103  N.  o.  IS) 

WAIJ.AOB  et  tU. 


V.  DovazAB. 


(Supreme  Court  of  North  CaroUna.    April  8, 
1889.) 

UiicrBD  Statbb  IfASSHU/ — Rkfkbkhcx. 

1.  The  compensation  of  deputy  XJnlted  States 
marshals  is  a  matter  between  them  and  the  mar- 
shal, and  there  is  no  law  of  congress  giving  them 
a  claim  against  the  government  therefor,  and  an 
assignment  of  his  claim  for  services  by  a  deputy- 
marshal  is  not  an  assignment  of  a  claim  a^nst 
the  United  States,  and  therefore  void,  unless  made 
in  accordance  with  the  provisions  of  Rev.  St.  U. 
8.  S  8477. 

3.  Where  a  reference  requires  the  referee  to  re- 
port "whether  he  allows  or  overrules  exceptions 
to  the  evidence,"  and  the  referee  fails  to  pass  on 
objections  to  certain  evidence  offered,  whereby  the 
party  objecting  thereto  has  no  opportunity  to  as- 
sign error  in  that  respect,  it  i*  reversible  error. 
Sheprbrd,  J.,  dissenting. 

Appeal  from  superior  court,  Iredell  county; 
Fbed  Philips,  Judge. 

Suit  by  Wallace  Bros,  against  B.  M.  Doug- 
las. Judgment  for  plaintiffs,  and  defendant 
appeals. 

D.  If.  Furohea  and  W.  M.  Robbins,  for  ap- 
pellant.   Armfleld  A  Turner,  for  appellees. 

Merbihom,  J.  The  plaintifCs  allege,  in 
Bubstance,  in  their  complaint  that  on  the  4th 
of  December.  1879,  and  for  several  years  next 
before  that  time,  the  defendant  was  marshal 
of  the  United  States  in  the  Western  district 
of  North  Carolina.  That  W.  J.  Patterson,  I. 
F.  Patterson,  Jr.,  and  S.  P.  Graham  during 
a  part  of  that  time  had  been,  and  at  the  time 
specified  were,  bis  deputy-marshals,  and  as 
sucti  deputies  had  respectively  earned  fees  for 
large  amounts,  and,  by  their  respective  agree- 
ments with  the  defendant  as  such  marshal, 
they  became  and  were,  respectively,  to  have 
each  two-thirds  of  the  fees  by  Iiiin  so  earned. 
That  large  sums  of  money  were  so  due  to 
each  of  said  deputies.  And  the  said  W.  J. 
Patterson  drew  his  order  upon  the  defendant, 
and  the  following  is  a  copy  thereof:  "$325.00. 
November  16th,  1881.  Pay  to  the  order  of 
W.  J.  Patterson  three  hundred  and  twenty- 
five  dollars,  value  received,  and  charge  tl^e 
same  to  the  account  of  W.  J.  Pattbkson. 
To  B.  M.  Douglas,  U.  S.  Marshal.  Accepted. 
Payable  when  I  receive  funds  to  the  use  of 
W.  J.  Patterson.  R.  M.  Douglas,  U.  S. 
Marshal."  And  thesaid  J.  T.  Patterson,  Jr., 
likewise  drew  his  order  upon  the  defendant, 
and  the  following  is  a  copy  thereof:  "2d.  $200. 
December  4th,  1879.  Fay  to  the  order  of 
myself  two  hundred  dollars,  value  received, 


and  charge  the  same  to  the  account  of  J.  T. 
Patterson,  Jr.,  D.  M.  To  B.  M.  Douglas, 
U.  S.  Marshal," — which  has  the  following 
written  across  the  face  thereof :  "Accepted. 
Payable  when  I  receive  funds  to  the  use  of 
J.  T.  Patterson,  Jr.  B.  M.  Douglas,  U.  S. 
Marshal. "  The  said  drafts  were  accepted  by 
the  defendant  as  stated  and  recited  at  the  end 
of  each.  And  the  said  S.  P.  Graham  assigned 
to  the  plaintiffs,  of  the  fees  so  due  to  him, 
the  sum  of  $98.82,  and  such  assignment  was 
recognized  and  "accepted"  by  the  defendant, 
to  be  paid  when  be  should  receive  funds  to 
the  use  of  the  said  Graliam,  as  deputy.  That 
the  plaintiffs  became  the  owners  of  the  said 
drafts  by  proper  indorsements.  That  the 
claims  of  the  said  deputies  against  the  de> 
fendants  for  fees  had  been  audited  in  the 
treasury  department  of  the  United  States, 
and  "funds  to  the  use  of"  said  deputies,  re- 
spectively, more  than  sufficient  to  pay  the 
said  amounts,  had  been  received  by  the  de- 
fendant as  marshal.  That  he  nevertheless 
refused,  upon  demand,  to  pay  the  money  so 
due  the  plaintiffs.  And  they  demand  judg- 
ment for  the  same,  and  for  costs.  The  de- 
fendant failed  to  file  an  answer  to  the  com- 
plaint, and,  upon  motion  o(  the  plaintiffs, 
judgment  by  default  and  inquiry  was  entered 
against  him.  Thereupon,  by  consent  of  par- 
ties, it  was  by  proper  order  referred  to  a  ref- 
eree "to  hear  the  testimony,  take  and  state 
an  account,  and  report  to  this  court,"  etc. 
Afterwards  the  referee  made  report  favorable 
to  the  plaintiffs. 

In  the  course  of  taking  the  account  the 
plaintiffs  put  in  evidence  copies  of  certain 
accounts  stated  and  audited  between  the  de- 
fendant as  marshal  and  the  United  States, 
purporting  to  be  certified  by  the  register  of 
the  treasury,  for  the  purpose  of  proving  that 
the  defendant  had  been  allowed  and  had  re* 
ceived  the  fees  earned  by  his  deputies  named, 
as  alleged.  The  defendant  objected  to  the 
admission  of  these  copies,  stating  numerous 
grounds  of  objection  to  them,  and  their  com- 
peteney  and  sufiBciency  as  evidence.  The 
referee,  without  deciding  that  they  were  or 
were  not  competent,  received  them  in  evi- 
dence, and  oonsidered  them  in  connection 
with  other  evidence  in  drawing  bis  conclu- 
sions of  facts  and  making  bis  report  filed. 
At  a  subsequent  term  of  the  court,  the  report 
so  made  was  set  aside,  and  it  was  re-referred 
to  the  same  referee,  with  instructions  to  re- 
take and  restate  the  account  required,  and 
particularly,  for  the  present  purpose,  the 
court  directed  as  follows:  "(6)  For  the  pur- 
pose of  enabling  ttie  commissioner  to  find 
these  facts,  the  case  is  reopened  for  further 
evidence  on  both  sides;  and  that  the  com- 
missioner will  make  his  report  under  this  or- 
der to  the  next  term  of  this  court,  in  which 
report  he  will  pass  upon  and  report  whether 
he  allows  or  overrules  the  exceptions  to  the 
evidence  made  by  either  plaintiffs  or  defend- 
ant; and  the  judgment  signed  in  this  case,  at 
this  term  of  the  court,  is  hereby  set  aside 
and  vacated.    All  exceptions  of  defendant* 
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not  as  to  the  merits  of  the  controversy,  are 
overrnled."  The  referee  proceeded  to  exe- 
ente  the  order  of  reference,  and  made  report, 
from  which  it  appears,  that  at  a  time  and 
place  specified,  he  "proceeded  to  reopen  the 
cause,  when  and  where  further  testimony  was 
introduced  bythe  parties;  and  after  due  con- 
sideration of  the  testimony  heretofore  intro- 
duced, together  with  the  evidence  produced  at 
this  time, "  he  drew  conclusions  of  fact,  and 
conclusions  of  law  arising  thereupon.  But 
he  did  not  "pass  upon  and  report  whether  he 
allowed  or  overruled  the  exceptions  to  the 
evidence,"  the  copies  of  accounts  stated  and 
audited  between  the  defendant  and  thelJnited 
States,  objected  to  as  above  stated.  He  re- 
took and  restated  the  account,  and  made  re- 
port thereof,  to  which  the  defendant  filed 
numerous  exceptions.  Only  the  first  and  fif- 
teenth of  tbem  need  be  reported  here,  and  the 
following  is  a  copy  of  them:  "(1)  Defendant 
excepts  to  said  report  for  the  reason  that  said 
referee  fails  to  pass  u[>on  the  competency  and 
relevancy  of  certain  alleged  tianscripts  from 
the  treasury  department,-  register's  office, 
Washington,  D.  C,  offered  in  evidence  by 
plaintiffs,  and  objected  to  by  defendant,  (Nos. 
4,  5,  and  6,  on  pages  2, 3,  and  4  of  testimony 
taken  in  October,  1887,)  as  he  was  required 
to  do  by  the  order  of  Connob,  J.,  recommit- 
ting this  case  to  said  referee."  "(15^  That 
it  Is  contrary  to  the  laws  and  regulations  of 
the  United  Statics  government  to  sell  and 
assign  such  claims  as  those  sued  on  by  the 
plaintiffs,  and  they  are  not  entitled  to  re- 
*  cover  on  thai  account."  The  court  overruled 
all  the  exceptions,  confirmed  the  report,  and 
gave  judgment  for  the  plaintiffs,  and  the  de- 
fendant, having  excepted,  appealed  to  this 
court. 

Ko  statutory  provision  of  the  United  States 
brought  to  our  attention,  or  of  which  we 
have  knowledge,  gives  or  secures  to  deputy- 
marshals  any  claim  against  the  government 
for,  or  any  interest  in  fees  or  compensation 
earned  by,  them  as  such  deputies.  Keither 
fees  nor  compensation  are  prescril>ed  by  stat- 
ute for  them,  nor  are  they  recognized  or 
treated. as  entitled  to  the  same  as  of  legal 
right,  or  as  creditors  of  the  government.  The 
teea  they  earn  are  certainly  ordinarily  for  and 
belong  to  the  marshal.  In  the  nature  of 
their  employment  and  duties  they  act  in  his 
name  and  place,  and  the  fees  they  earn  are 
due  to  him,  and  are  charged  in  his  name. 
Tbey  are  little  more  than  his  agents  or  serv- 
•nts,  invested  with  some  measure  of  his  au- 
tJbority  conferred  by  law,  and  they  are  recog- 
nized 1^  the  law  only  to  determine  his  rights 
and  liabilities,  and  the  rights  and  liabilities 
and  duties  of  third  parties 'arising  out  of 
what  they  do  or  fail  to  do  as  deputies.  Their 
claims  for  compensation  are  against  the 
marshal  accordingly  as  he  and  they  agree 
npon  the  measure  of  It,  and  how  and  when 
tt  shall  become  due  and  payable.  Ko  doubt, 
be  may  allow  to  them,  and  they  may  agree 
to  accept,  the  fees  they  earn  in  his  name  and 
for  him,  or  a  part  of  them,  as  compensation, 


to  be  paid  to  them  when  such  fees  sliall  be 
allowed  to  him  by  the  proper  auditing  ao* 
thorities  of  the  government,  and  he  shall  Im 
paid  the  same  under  existing  laws,  or  he  may 
pay  them  fixed  salaries.  The  matter  of  tliefr 
compensation  is  between  them  and  the  mar- 
shal, not  between  them  and  the  government. 
The  statute  (Rev.  St.  U.  S.  8g  780, 784,  829, 
830,  833,  834,  841,  844,  846)  prescribes  tbe 
fees  and  compensation  the  marshal  may 
have,  the  maximum  amount  be  may  take, 
how  he  shall  account  with  the  government, 
that  he  shall  give  irand,  and  be  liable  for 
breaches  of  the  conditions  thereof,  but  no 
fees  or  compensation  are  prescril)ed  for  his 
deputies,  nor  is  their  liability  prescril>ed. 
The  marshal  is  liable  for  their  misfeasance 
or  non-feasance,  within  the  sphere  of  bis  of> 
flee.  Section  833  requires  the  marshal,  in 
making  his  semi-annual  report  to  the  attor- 
ney .general  of  the  fees  and  emoluments  of 
his  otfice,  to  "state  separately  therein  the 
fees  and  emoluments  received  or  payable  for 
services  rendered  by  himself  personally,  those 
received  or  payable  for  services  rendered  by 
each  of  his  deputies,  naming  him,  and  the 
proportion  of  such  fees  and  emoluments 
which  by  the  term  ot  his  service,  each  depu- 
ty is  to  receive."  And  there  is  a  provision 
in  section  841,  cited,  restricting  allowances 
on  account  of  deputies.  The  purpose  of 
these  requirements  and-  provisions  is  not  to 
give  deputies  any  claim  against  the  govern- 
ment, but  to  facilitate  the  adjustment  and 
settlement  of  the  accounts  of  tbe  marshal, 
and  to  prevent  him  from  receiving  more  than 
the  maximum  of  compensation  allowed  to 
him  bylaw.  There  are  numerous  other  stat- 
utory provisions,  all  pointing  more  or  less  di- 
rectly to  the  right  of  the  marshal  to  have 
claims  against  the  government  for  fees  and 
emoluments  earned  by  him  for  services  ren- 
dered by  himself  and  bis  deputies  in  a  varie- 
ty of  ways,  but  none  that  give  deputies  such 
right.  The  deputies  of  thedefendant  named 
in  the  pleadings,  as  to  their  claims  in  ques- 
tion, did  not,  therefore,  have  any  claims 
against  the  United  States  for  fees  and  emol- 
uments or  otherwise,  as  implied  by  the  fif- 
teenth exception  of  the  defendant,  but  their 
claims  were  against  him  for  such  parts  of 
tbe  fees  earned  by  them,  respectively,  as  he 
agreed  with  each  he  shonid  have,  to  be  paid 
by  him  when  the  government  shonid  allow 
and  pay  bis  claims  against  it.  The  defend- 
ants each  assigned  his  claim,  or  part  of  it, 
whether  by  draft  or  otherwise,  against  the 
defendant,  and  not  his  claims  against  the 
government,  and  hence  the  statute  (Rev.  St. 
U.  S.  §  3477)  making  absolutely  void  "all 
transfers  and  assignments  made  of  any  claim 
upon  the  United  States,  or  of  any  part  or  share 
thereof,  or  interest  therein,  whether  alnolute 
or  conditional,"  etc.,  unless  made  in  the  par- 
ticular way  prescribed,  has  no  pertinency  or 
application  here,  and  does  not  affect  tbe 
rights  of  the  plaintiffs;  and  for  tbe  like  rea- 
son, Trist  V.  Child,  21  Wall.  441;  U.  S.  ▼. 
Gilli8,'96  U.  S.  407;  Spofford  v.  Kirk,  97  U. 
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S.  484, — cited  and  relied  upon  by  the  defend- 
ants,— are  not  upplicnble.  The  court,  ther&- 
fore,  properly  overruled  the  fifteenth  excep- 
tion of  the  defendant. 

We  are  of  opinion  that  the  defendant's 
first  exception  should  have  been  sustained. 
The  referee  was  expressly  directed  by  the 
court  to  "pass  upon  and  report  whether  he 
allows  or  overrules  the  exceptions  to  the  evi- 
dence [that  heard  by  blm]  made  by  either 
plaintiffs  or  defendant;"  the  purpose  being 
to  afford  opportunity  to  the  court  to  decide 
upon  the  competency  of  evidence  objected  to, 
upon  proper  exception  to  the  ruling  of  the 
referee.  The  latter  failed  to  pass  upon  the 
evidence  objected  to  in  question,  nor  did  the 
court.     That  it  did  not  is  assigned  as  error. 

It  might  be  said  that  the  referee,  and, 
after  him,  the  court,  did,  by  implication,  de- 
cide that  the  evidence  was  competent  and 
unobjectionable,  and  possibly  this  is  so;  but 
the  defendant  was  deprived  of  opportunity  to 
assign  error  in  that  respect,  and,  if  there 
were  error,  we  cannot  correct  it,  in  the  ab- 
sence of  exception  or  error  assigntKl.  The 
gist  of  the  exception  is  that  the  defendant 
did  not  have  opportunity  to  assign  error  in 
the  respect  mentioned.  This  seems  to  us  to 
have  force  and  merit.  The  counsel  for  the 
plaintiffs  insisted  on  the  argument  that  the 
objection  embraced  by  the  exception  "does 
not  go  to  the  merits  of  the  controversy," 
and  therefore,  in  view  of  the  order  of  the 
court,  the  exception  should  not  be  sustained. 
We  cannot  accept  this  argument  as  a  valid 
one.  The  evidence  objected  to,  if  compe- 
tent, was  very  important  indeed.  It  went 
directly  and  strongly  to  prove  that  the  ac- 
counts of  the  defendant  as  to  fees  earned  by 
his  deputies  naiped  in  the  pleadings  had  been 
allowed  as  to  each  by  the  government,  and 
he  had  received  the  money  on  acount  there- 
of as  to  each  to  an  amount  greater  than  each 
had  assigned  to  the  plaintiffs,  which  they 
seek  to  recover  in  this  action.  The  defend- 
ant seriously  contends  that  the  certified 
copies  of  accounts  audited  and  settled,  ob- 
jected to,  are  not  evidence  against  him  in 
this  action,  and  the  objection  may  be  well 
founded.  We  do  nut  decide  no  w  that  it  is  or 
is  not.  The  court,  below  should  have  de- 
cided upon  the  objections  to  the  evidence,  so 
that  the  complaining  party  might  have  had 
opportunity  to  assign  error,  and  appeal  to 
this  court.  The  tirst  exception  must  be  sus- 
tained, and  the  court,  without  a  re-reference, 
will  decide  upcn  the  questions  of  law  raised 
by  the  defendant's  objections  to  the  evidence 
referred  to  in  it,  and  give  judgment  upon 
the  report  of  the  referee,  if  this  may  properly 
be  done;  or,  for  sufficient  cause,  it  may  set 
aside  the  report,  and  direct  the  account  to  be 
retalcen,  and  proceed  in  the  action  according 
to  law.  All  the  other  exceptions  of  the  de- 
fendant were  properly  overruled,  except  in 
so  far  as  the  matters  of  them  may  be  affected 
by  the  decisions  of  the  court  in  respect  to  the 
evidence  referred  to  in  the  flrst  exception. 
There  ia  error.    To  the  end  that  further  pro- 


ceedings may  be  had  in  tlie  action  in  accord- 
ance with  this  opinion.  let  the  same  be  certi- 
fied to  the  superior  court.    It  is  so  ordered. 

Shefhbbd,  J.,  {dUsenttna.)  I  do  not  con- 
cur in  the  disposition  made  of  this  case.  The 
evidence  objected  to  is  fully  set  forth  in  the 
case  upon  appeal,  and  its  competency  was 
thoroughly  argued  by  counsel.  If  it  is  in- 
competent, it  will  be  necessary  for  us  to 
know  whether  the  referee  considered  it  in 
finding  the  facts,  and  the  case  should  be  re- 
manded. If  it  is  competent,  it  is  immaterial 
whether  he  acted  upon  it  or  not;  and  it 
would,  it  seems  to  me.  be  doing  a  vain  thing 
to  remand  the  case  in  order  to  get  his  opinion 
upon  the  subject.  I  think  we  should  now 
pass  upon  the  competency  of  the  testimony. 


(Ua  N.  0.  E2B> 

Bebrt  e.  Henbebson. 

(Svmreme  Court  of  North  OaroHna.    April  IS, 
1889.) 

WUB'S  POWBB   to   CONTBAOT  — Wira'S  SlPXR^TB 

ESTATS. 

1.  As  a  justice  of  the  peace  has  only  jurisdiction 
of  eommon-law  actions,  ne  cannot  entertain  an  ao- 
tion  on  a  note  given  by  •  married  woman  not  a 
free-trader,  though  she  retains  the  property  for 
which  the  note  was  given,  and  uses  It  aOfter  her  hus- 
band's death,  as  at  common  law  a  married  woman's 
coutract  is  absolutely  void. 

2.  Whether  a  cooking-stove  is  a  "necessary" 
within  the  meaning  of  Code  N.  C.  {  1826,  which 
provides  that  no  mwied  woman,  not  a  free-trader, 
may  make  a  contract  to  affect  her  property  except 
tor  neoegsary  personal  expenses,  or  the  snpport 
of  her  family,  without  the  written  consent  of  her 
husband,  is  a  question  of  fact  for  tbe  jury. 

Appeal  from  superior  court,  Buike  coua 
ty;  B.  F.  Armkield,  Judge. 

Civil  action  brought  by  B.  A.  Berry,  and 
tried  on  appeal  from  a  justice  of  the  peace, 
upon  a  note  executed  by  W.  C  Henderson, 
the  defendant,  for  the  price  of  a  cooking- 
stove  purchased  by  the  defendant.  It  was 
admitted  tiiat  the  note  sued  upon  was  exe- 
cuted by  the  defendant  during  ber  coverture 
for  the  purchase  of  a  cooking-stove;  that  the 
husband  of  the  defendant  had  died  since  the 
execution  of  the  note;  and  that  said  cooking- 
stove  had  been  in  use  during  his  life  and 
since  his  death  in  cooking  for  the  family. 
The  court  said  that  the  jury  would  be 
charged  that  a  cooking-stove  was  not  a  nec- 
essary, and  that  a  note  given  for  the  pur- 
chase money  of  a  cooking-stove  did  not  fall 
within  any  of  the  exceptions  specified  in  sec- 
tion 1826  of  the  Code,  it  being  bouglit  during 
coverture,  and  that  plaintiff  could  not  re- 
cover. To  this  ruling  plaintiff  excepted- 
Plaintiff  offered  to  show  that  said  stove  was 
in  use  during  the  life-time  of  the  husband, 
and  had  been  in  use  since,  the  cooking  for 
the  family  being  done  thereon,  and  that  de- 
fendant was  worth  about  eight  or  ten  thou- 
sand dollars,  and  to  argue  therefrom  that  the 
stove  was  a  necessary  for  one  in  her  condi- 
tion of  life.  His  honor  excluded  the  evi- 
dence, and  stated  that  he  would  cliarge  the 
jury  upon  the  evidence  which  was  admitted. 
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and  apon  that  offered,  that  the  plaintiff  could 
not  recover,  to  which  plaintiff  excepted. 
Upon  this  intimation  from  the  court  the 
plaintiff,  In  deference  to  the  opinion  of  the 
court,  submitted  to  a  Judgment  of  nonsuit, 
and  appealed. 

T.  ff.  Anderson,  for  appellant.  /.  T. 
Avery,  for  appellee. 

Shepherd,  J.  The  defendant  moved  to 
dismiss  this  action  for  want  of  jurisdiction, 
and  it  is  very  clear  that  the  motion  must  be 
allowed.  It  has  been  repeatedly  decided  by 
this  court  that  a  justice  of  the  peace  has  no 
jurisdiction  to  enforce  the  engagements  of  a 
married  woman  unless  she  is  a  free-trader. 
In  Dougherty  v.  Sprinkle,  88  N.  0.  301, 
B0FFIN,  J.,  spealting  for  the  court,  says 
"that  no  such  jurisdiction  can  be  exercised 
by  the  court  of  a  justice  of  the  peace,  seeing 
that,  according  to  all  authorities,  his  is  but  a 
common-law  court,  and  that  liis  jurisdiction 
does  not  embrace  causes  of  a  peculiarly  eq- 
uitable nature.  Fisher  v.  Webb,  84  X.  C. 
44;  Murphy  v.  McNeill,  82  N.  C.  221;  Mc- 
Adoo  V.  Galium,  86  N.  C.  419;  Lutz  v. 
Thompson,  87  N.  C.  334.  At  law  a  feme 
covert  is  incapable  of  making  a  contract  of 
any  sort,  and  'any  attempt  of  hers  to  do  so  is 
not  simply  voidable  but  absolutely  void.  If, 
however,  she  be  possessed  of  separate  prop- 
erty, a  court  of  equity  will  so  far  recognize 
her  agreement  as  to  make  it  a  charge  there- 
on. But  even  in  that  case,  and  in  that 
court,  her  contract  has  no  force  whatever  as 
a  personal  obligation."  The  present  chief 
justice,  in  Smaw  v.  Cohen,  95  N.  C.  87,  says, 
in  speaking  of  Dougherty  v.  Sprinkle,  supra, 
that  "the  decision  has  reference  to  contracts 
generally  entered  into  by  married  women, 
and  their  enforcement  against  their  separate 
estates.  They  are  held  to  be  obligatory,  not 
upon  the  contracting /e»7t«  covert  personally, 
but  upon  her  separate  estate,  and  as  the  pro- 
ceeding is,  in  its  nature,  equitable,  as  in  a 
bill  for  foreclosure  of  a  mortgage,  the  relief 
could  not  be  had  in  a  justice's  court. "  Meb- 
RIHON,  J.,  in  Planing-Mills  t.  McNinch,  99 
N.  C.  519,  6  S.  E.  Rep.  386,  recognizes  the 
law  as  above  stated  by  sustaining  the  juris- 
diction of  the  superior  court  in  an  action 
against  a  married  woman  for  an  amount  un- 
der $200.  He  says:  " It  is  expressly  decided 
that  the  superior  courts  have  jurisdiction  in 
such  cases;"  citing  Dougherty  v.  Sprinkle. 
We  would  have  been  content  to  have  simply 
cited  the  latter  case  in  sunpoi-t  of  the  view  we 
have  stated,  but,  as  its  correctness  was  ear- 
nestly questioned,  we  have  thought  proper  to 
cite  other  later  cases  in  which  it  has  been 
most  completely  sustained. 

As  this  claim  may  be  further  prosecuted 
in  the  proper  jurisdiction,  it  may  not  be  im- 
proper to  say  that  we  do  not  concur  in  the 
ruling  of  his  honor  to  the  effect  that  "a  cook- 
ing-stove, per  se,  was  not  a  necessary,"  and 
did  not  fall  within  any  of  the  exceptions 
specifled  in  Code,  g  1826.  This  should  be 
determined  in  view  of  all  of  the  circum- 


stances surrounding  the  defendant, — such  as 
her  manner  of  living,  her  pecuniary  means, 
and  those  of  her  husband,  and  to  what  ex- 
tent  he  contributed  to  the  support  of  herself 
and  family.  The  mere  fact  that  the  wife  has 
a  separate  estate  does  not  absolve  the  hus- 
band from  his  duty  to  support  his  family. 
Scbouler,  Dom.  Bel.  §  1U9. 

It  was  suggested  on  the  argument,  in  sup- 
port of  the  jurisdiction  of  the  justice,  that 
the  defendant,  having  kept  and  used  the 
stove  after  the  death  of  her  husband,  is  liable 
as  upon  contract  for  the  price.  The  answer 
is  that  no  new  promise  is  alleged  in  the  com- 
plaint; that  the  action  is  brought  upon  the 
note  executed  during  coverture;  and  the 
note,  being  void  at  law,  and  not  merely  void- 
able, could  not  be  ratified  in  this  way  so  as  to 
sustain  the  common-law  jurisdiction  of  the 
justice.  Especially  is  this  true  when,  in  her 
answer,  the  defendant  signifies  her  willing* , 
ness  to  restore  the  property.  If,  however, 
the  circumstances  were  such  as  to  make  her 
original  engagement  binding  in  equity  under 
section  182ro,  it  would  be  a  sufilcient  consid- 
eration to  support  an  express  promise  made 
after  discoverture.  8  Amer.  &  Eng.  Qyclop. 
Law,  841.  This  would  be  entirely  consist- 
ent with  Felton  v.  Reid.  7  Jones,  (N.  0.)  269, 
for  there  the  original  transaction  was  bind- 
ing neither  in  law  nor  equity,  and  the  prom- 
ise was  properly  held  to  be  void.  The  justice 
having  no  jurisdicUon,  the  action  must  be 
dismissed. 


OSa  N.  C.  519) 

Edwards  v.  Dioebnson. 

(Supreme  Court  of  North  CaroVma.    April  16, 
1889.) 

Dbbd — Dbstbuotion  of  bt  Okantob— RnoDT. 
1.  In  North  Carolina,  where  the  grantor  in  an 
unregistered  deed  reKalns  possession  of  it  after  de- 
livery, and  wrongfully  destroys  it,  the  grantee's 
title  is  not  thereby  divested,  and  his  remedy  is  to 
compel  a  re-execution. 

a.  In  such  case,  the  grantee  cannot  waive  the 
tort,  and  sue  upon  an  implied  promise  to  restore 
the  consideration.  The  title  Deing  In  him,  not- 
withstanding the  spoliation,  no  such  promise  oar 
be  implied. 

Appeal  from  superior  court,  Alleghan; 
county;  Philips,  Judge. 

A.  E.  Holton,  for  appellant.  0.  If.  Btu- 
bee,  for  appellee. 

Smith,  C.  J.  The  plaintifC  on  the  Sd  day 
of  August,  1888,  sued  out  of  the  office  of  the 
clerk  of  the  superior  court  of  Alleghany  a 
summons  against  the  defendant,  and  simul- 
taneously a  warrant  of  attachment  against 
his  estate,  he  being  a  non-resident,  and,  to 
complete  the  service,  obtained  an  order  of 
publication,  which  was  accordingly  executed. 
At  spring  term,  1889,  the  defendant's  coun- 
sel, A.  E.  Holton  and  George  W.  Bower,  en- 
tered for  him  a  special  appearance,  and  moved 
to  dismiss  the  action  for  the  reason  that  no- 
tice of  the  attachment  had  not  been  given, 
as  directed  by  law,  which  was  denied,  and 
thereupon  they  entered  a  general  appearance 
forbim.    The  complaint  died,  the  demurrer 
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thereto,  and  the  ruling  of  the  court  upon  the 
issue  thus  made,  and  the  judgment  entered, 
from  whii'h  the  defendant  takes  an  appeal, 
are  as  follows: 

Plaintiff  alleges:  "(1)  That  on  the  23d  of 
January.  1873.  he  purchased  of  the  defend- 
ant a  valuable  tract  of  land  lying  in  our  said 
county  of  Alleghany,  on  Little  river,  ad- 
joining the  lands  of  Morgan  Edwards,  Solo- 
mon Fender,  and  others,  being  the  lands 
whereon  plaintiff  now  lives.  The  defendant 
at  the  time  executed  and  delivered  to  plain- 
tiff his  several  good  and  suiBcient  deeds  for 
said  lands,  and  plaintiff  paid  to  defendant 
the  price  in  full  for  the  same,  to- wit,  twen- 
ty-two hundred  dollars.  (2)  That  plaintiff 
took  possession  of  said  deeds,  but  failed  at 
the  time  to  register  the  same,  and  kept  tliem 
in  his  own  possession  until  about  the  winter 
of  1874  or  1876.  When  about  starting  to  the 
west,  where  he  expected  to  remain  some  time, 
he  deposited  said  unregistt^red  deeds  with  de- 
fendant, who  is  his  father-in-law,  for  safe- 
keeping, and  in  whom  plaintiff  had  entire 
confidence,  and  did  not  doubt  said  deeds 
would  be  returned  when  called  for.  (3) 
That  after  plaintiff  returned  from  the  west 
he  sent  to  defendant,  asking  bim  to  return 
said  deeds,  but  on  some  pretense  he  declined 
to  do  so;  and  about  the  23d  of  March,  1885, 
plaintiff  went  to  defendant,  and  demanded 
the  said  deeds,  when  he  (the  defendant)  per- 
emptorily refused  to  give  them  to  plaintiff; 
and  soon  thereafter  plaintiff  discovered  that 
the  defendant  had  at  some  time,  while  they 
were  in  bis  possession,  mutilated  and  de- 
stroyed said  deeds,  and  had  conveyed  said 
land  in  fee  to  the  wife  of  the  plaintiff,  who 
is  defendant's  dauphter,  and  intending  there- 
by to  advance  her  out  of  his  estate,  and  by 
this  act  of  defendant  he  has  rendered  himself 
wholly  unable  to  surrender  said  deeds  to 
plaintiff,  or  to  recover  said  land  to  him, 
thereby  becoming  indebted  to  plaintiff  for 
the  value  of  said  land,  which,  after  deduct- 
ing all  just  credits  to  which  the  defendant  is 
entitled,  amounts  to  twenty-five  hundred 
dollars,  and  interest  thereon.  (4)  That  plain- 
tiff is  a  resident  and  citizen  of  our  said  coun- 
ty and  state,  and  the  defendant,  for  his  whole 
life,  has  been  and  now  is  a  citizen  of  Vir- 
ginia. Plaintiff,  therefore,  demands  Judg- 
ment (1)  for  twenty-five  hundred  dollars, 
and  interest  thereon  from  December,  1873; 
(2)  for  such  other  and  further  relief  as  the 
nature  and  justice  of  plaintiff's  case  de- 
mands, and  for  costs." 

The  defendant  moved  to  dismiss  the  pro- 
ceeding, on  the  ground  that  the  notice  Iiad 
not  been  given  according  to  law,  and,  upon 
tiie  court's  overruling  this  motion,  the  de- 
fendant filed  a  demurrer  as  follows:  (1) 
That  the  complaint  does  not  state  facts  suffi- 
cient to  oonstdtute  a  cause  of  action,  in  that 
it  sbows  that  the  title  of  the  lands  is  still  in 
the  plaintiff,  and  at  the  time  the  defendant 
executed  the  deed  to  plaintiff's  wife  the  de- 
fendant had  no  title  to  the  lands,  and  could 
not  divest  the  plaintiff's  title  by  such  convey- 


ance; (2)  that  the  plaintiff  cannot  recover 
damages-  for  the  value  of  the  lands,  based 
upon  a  destruction  or  mutilation  of  plain- 
tiff's title  deed,  but  plaintiff  has  his  remedy 
to  have  the  same  sustained ;  (3)  that  on  the 
plaintiff's  own  showing  he  has  title  to  said 
lands,  and  cannot  be  divested  by  the  defend- 
ant without  consent  of  plaintiff,  wherefore 
defendant  demands  judgment  that  the  action 
be  dismissed,  and  the  motion  of  attachment 
set  aside,  and  for  costs. 

Judgment:  "It  is  adjudged  and  declared 
by  the  court  that  the  said  demurrer  be,  and 
is  hereby,  overruled,  at  the  cost  of  the  de- 
fendant, and  that  the  defendant  have  leave 
to  answer." 

The  probate  and  registration  of  a  deed  con- 
veying land  as  a  substitute,  dispensing  with 
the  old  form  of  livery  of  seisin,  (Code, 
§  1245,)  have  been  so  far  deemed  necessary 
to  its  e£Bcacy  in  transferring  the  estate  that 
if,  before  such  registration,  it  be  surren- 
dered and  canceled,  the  title  will  remain  un- 
divested  in  the  maker,  where  no  intervening 
rights  of  others  have  been  acquired  to  be  af- 
fected thereby.  This  is  held  in  Hare  v.  Jer- 
nigan,  76  N.  G.  471,  and  many  other  cases 
cited  in  the  argument  of  counsel,  down  to 
that  of  Southerland  v.  Hunter.  93  N.  C.  810. 
In  the  latter  case,  it  is  said  that  registration 
is  now  held  to  be  "an  inseparable  incident 
to  the  efficacy  of  the  deed  Itself."  Yet  an 
unregistered  deed  is  not  wholly  inoperative 
iis  a  conveyance  of  real  property,  possessing 
but  the  force  of  an  executory  contract  to 
convey.  It  is  more  than  an  equity.  It  is 
an  incomplete  conveyance  of  the  land,  lack- 
ing  registration  only  to  makeitpei-fect;  and, 
when  registered,  relating  back  to  the  time  of 
execution,  and  passing  the  estate  from  that 
period.  It  is  recognized  as  so  far  an  execut- 
ed  instrument  acting  upon  the  title  that, 
when  delivered,  if  lost  before  registration, 
it  will  be  set  up  in  equity,  and  another  con- 
veyance decreed,  whether  it  was  made  upon 
a  valuable  consideration  or  not,  against  the 
vendor  or  his  devisee  or  heir  at  law,  (Hodges 
V.  Hodges,  2  Dev.  &  B.  £q.  72;  Plummer  v. 
Baskerville,  1  Ired.  Eq.  252;)  and  this,  in 
behalf  of  a  purchaser  from  the  vendee,  (Mo- 
Cain  V.  HUl.  2  Ired.  £q.  176.)  It  may  be  sold 
under  execution,  independently  of  the  act  sub- 
jecting trust-estates  to  levy  and  sale.  Morris 
V.  Ford,  2  Dev.  Eq.  412.  A  conveyance  made 
before,  but  registered  after,  death,  defeats 
the  wife's  claim  to  dower  under  the  former 
law,  in  which  she  only  was  entitled  to  claim 
it  in  such  lands  as  the  Intestate  owned  at  his 
death.  Norwood  v.  Marrow,  4  Dev.  &  B. 
442.  The  surviving  wife  may  have  a  lost 
or  fraudulently  destroyed  deed  set  up,  to  the 
end  that  she  may  have  dower  in  the  legal  es- 
tate assigned  her  therein.  Tyson  v.  Har- 
rington, 6  Ired.  Eq.  329.  These  and  other 
adjudications  in  the  same  line  show  that  an 
unregistered  deed  transmits,  not  a  mere  eq- 
uitable right  to  have  it  registered,  if  exist- 
ing, or  restored,  in  order  thereto,  by  a  decree 
for  the  execution  of  another,  or  in  itself  ac- 
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complishing  the  same  result,  but  an  inchoate 
legal  estate  deficient  only  in  the  want  of  reg- 
istration under  the  stHtutory  requirement. 
Phifer  V.  Barnl.art,  88  N.  C.  333.  "An 
unregistered  deed  for  land  passes,"  in  the 
language  of  Merkimok,  J.,  "an  inchoate  le- 
gal, as  well  as  the  equitable,  title,  to  become 
complete  and  absolutely  operative  for  all 
proper  purposes,  according  to  its  true  intent, 
as  soon  as  it  shall  be  registered. "  Austin  t. 
King,  91  N.  C.  286.  While  such  is  the  op- 
eration of  a  deed  for  land  from  its  delivery, 
the  conveyance  may  be  defeated  by  its  vol- 
untary cancellation  by  all  the  parties  thereto, 
and,  as  between  them,  the  estote  left  undis- 
turbed in  the  grantor.  Bare  v.  Jemigan. 
supra;  Benman  v.  Simmons.  7(5  N.  C.  43; 
Davis  v.  Inscoe,  84  N.  C.  896;  Fortune  ▼. 
Watkins,  94  N.  C.  304.  "But  such  cancel- 
lation," quoting  from  the  opinion  in  Austin 
V.  King,  supra,  "can  be  maide  only  by  agree- 
ment of  tlie  parties  to  it,  or  those  daiming 
under  them,  and  it  cannot  be  made  fraudu- 
lently, and  to  the  prejudice  of  third  parties. " 
There  was  no  consent  given  by  tlie  plain- 
tiff, according  to  his  own  allegations,  to  the 
destruction  of  the  deed,  with  reference  to  the 
making  of  anotlier,  or  other  purpose  of  ben- 
efit to  him;  but  the  act  was  a  betrayal  of 
trust,— an  act  of  spoliation  of  a  muniment  of 
title,  not  impairing  it  or  the  plaintiff's  estate 
in  the  land.  It  was  done  not  only  in  disre- 
gard of  fiduciary  obligations,  but  for  the 
wrongful  purpose  (a  purpose  not  allowed  by 
law)  of  vesting  the  estate  in  the  daughter, 
for  which  an  ample  remedy  is  afforded  in 
the  right  to  demand  another,  commensurate 
in  its  operation  witli  the  former,  and  putting 
the  estate  in  the  plaintiff  after  registration, 
in  the  plight  and  condition  it  would  have 
been  had  the  first  been  kept  and  registered, 
as  decided  in  Hodges  v.  Spicer,  79  N.  C.  223. 
The  cancellation,  being  made  with  a  fraudu- 
lent intent,  is  a  tort,  the  quality  of  which, 
as  such,  is  not  changed,  though  the  right  of 
action  for  the  tort  may  be  surrendered  by  the 
party  wronged,  by  the  subsequent  submis- 
sion of  the  plaintiff  to  it  with  a  view  to  seek- 
ing a  remedy  which  might  be  founded  upon 
a  consent  originally  given,  upon  or  without 
some  anticipated  advantage  to  arise  out  of 
the  cancellation.  Regarding  the  complaint 
as  waiving  the  tort,  the  plaintiff  is  left  with- 
out redress;  for,  as  there  is  no  positive  prom- 
ise, so  none  can  be  implied  in  law  to  restore 
the  purchase  money  or  the  unpaid  part  of  it; 
and  it  is  not  a  case  of  the  failure  of  consid- 
eration, admitting  the  recovery  of  the  money 
paid.  If  the  waiver  be  permitted,  it  would 
leave  the  plaintiff  remediless,  because  it  con- 
stitutes no  consideration  upon  which  to  base 
an  implied,  in  the  absence  of  a  positive, 
promise  to  return  the  money  in  whole  or  in 
part.  This  results  from  the  fact  that  no 
promise  can  be  inferred  from  an  act  itself 
tortious,  because  of  an  assent  that  takes 
away  its  quality  as  such.  But  the  spoliation 
is  itself  a  wrong  for  which  an  action  will  lie, 
and  some  redress  be  given  by  the  law,  not 


commensurate  with  the  value  of  the  premises, 
because  the  plaintiff  can  regain  them,  and 
his  loss  will  be  measured  by  damages  in  se- 
curing the  restoration  of  the  deed.  The 
judgment  overruling  the  demurrer  must 
therefore  be  affirmed. 


fl03  N.  c.  in> 
Warliok  v.  Lowhan. 

{Supreme  Court  of  North  CaroUna.    April  1& 
1889.) 

Fbivatb  Wats— Pmitiom. 

1.  Code  y.  C.  S  2056,  provides  that  "U  any  par- 
son be  settled  npon  or  onltivating  any  land  to 
which  there  is  leading  no  pnbllo  road,  and  it  shsdl 
appear  necessary,  reasonable,  and  jnst  that  suob 
person  should  have  a  private  way  to  a  public  road 
over  the  lands  of  other  persons,  he  may  file  his  pe- 
tition before  the  board  of  snpervisors  of  the  town- 
ship, praying  for  a  cartway  to  be  kept  open  aorosa 
such  other  person's  lands,  leading  to  some  pablio 
road, "eta  Held,  that  while  it  U  essential  that 
the  petition  shall  state  sufficient  facts  to  show 
that  the  road  asked  for  is  "necessaiy,  reasonable, 
and  juBt, "  and  that  there  is  no  pubUo  road  to  an- 
swer the  purpose,  yet  the  petition  is  not  reoaired 
to  be  so  formal  and  precise  as  ordinary  pleadings, 
and  it  is  sufficient  if  enough  is  stated  to  show  wnh 
reasonable  certainty  the  existeaoe  of  the  state  of 
facts  mentioned  in  the  statute. 

2.  After  objections  have  been  filed  to  the  peti- 
tion and  a  ]uryhas  been  impaneled  to  try  the  lasaa 
of  fact  thus  raised,  it  is  too  late  to  move  for  th* 
first  time  to  dismiss  the  petition  upon  tiie  ground 
that  it  does  not  state  sufficient  facts  to  entUie  the 
petitioner  to  have  the  cartway  prayed  for,  where 
the  defects  consist  merely  of  inf ormialities  of  state- 
ment. 

Appeal  from  superior  court,  Burke  county; 
AitHFiELD,  Judge. 

The  plaintiff  filed  before  the  proper  "board 
of  supervisors  of  public  roads"  bis  petition 
for  a  cartway,  whereof  the  following  is  a 
copy :  "  To  tlie  Board  of  Supereiaors  of  Pu6. 
Ho  Roads,  elo. :  The  undersigned  respect- 
fully petitions  to  said  board  for  the  granting 
of  a  public  cartway  leading  from  his  dwell- 
ing and  lands  and  through  the  lands  of  Sarab 
Lowman  into  the  public  highway  leading 
from  the  Xewton  road  to  Rutherford  College 
for  the  reasons  herein  set  forth:  That  your 
petitioner  desires  said  cartway  as  a  way  to 
the  nearest  public  mill  where  he  can  get  graiD 
ground,  and  also  said  way  Is  his  only  way  to 
his  nearest  church  and  pnblic  worship,  Sun- 
day-scliool,  and  burying-ground,  said  way  or 
route  being  the  only  practical  way  that  the 
petitioner  can  travel  to  either  of  the  above- 
uained  places  by  wagon,  buggy,  or  cart;  and, 
furthermore,  said  petitioner  desires  said  cart- 
way to  haul  logs  over  to  his  nearest  saw-mill, 
where  he  can  get  sawing  done;  and,  further, 
petitioner  carries  on  and  is  engaged  in  the 
business  of  blacksmithing,  and  the  above- 
named  cartway  is  greatly  desired  as  a  way 
fur  the  public  to  pass  and  repass  to  his  shops. 
Petitioner  respectfully  asks  that  you  care- 
fully consider  the  complaint  set  forth  in  this 
petition,  and  then  grant  the  relief  hereby  de- 
manded. "  The  petition  was  heard,  and  the 
prayer  thereof  allowed  by  the  board,  and  the 
respondent,  having  made  objections,  appealed 
to  the  board  of  commissioners  of  the  county, 
and  they  also  allowed  the  prayer  of  the  peti< 
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tion  from  which  the  respondent  appealed  to 
the  superior  coart.  In  that  court,  a  jury 
was  impaneled  to  try  the  issues  of  fact 
raised  by  the  respondent's  objections  to  the 
petition.  Z'ending  the  trial,  and  t}«fore  evi- 
dence was  produced,  upon  objection  made 
by  the  respondent's  counsel,  the  court  held 
(1)  that  the  petition  was  insutflcient  to  en- 
title the  plaintiff  to  the  relief  he  seeks:  (2) 
that  the  facts  alleged  in  said  petition  are  not 
sufficient  to  give  the  court  jurisdiction  to 
grant  any  relief;  and  that,  as  the  supervis- 
ors had  no  jurisdiction,  this  court  could  have 
none  on  appeal;  and  at  once  directed  a  juror 
to  be  withdrawn,  and  a  mistrial,  and  there- 
upon dismissed  the  petition,  and  the  plaintiff 
appealed. 

a.  J.  Ervin  and  /.  T.  Perkiiu,  for  appel- 
lant.   /.  T.  Averg,  for  appellee. 

Mkbrihon,  J.,  {after  stating  the  facta  as 
above.'^  The  statute  (Code,  §  2056)  provides 
that  "if  any  person  be  settled  upon  or  culti- 
vs^ng  any  land  to  which  there  is  leading  no 
public  road,  and  it  shall  appear  necessary, 
reasonable,  and  just  that  such  person  should 
have  a  private  way  to  a  public  road  over  the 
lands  of  other  persons,  he  may  file  his  peti- 
tion before  the  board  of  supervisors  of  the 
township,  praying  for  a  cartway  to  be  kept 
open  across  such  other  person's  lands,  lead- 
ing to  some  public  road,  ferry,  bridge,  or 
public  Ian liing;  *  *  *  and,  if  sufficient 
reason  be  shown,  shall  order  the  constable  to 
summon  a  jury,"  etc.  This  statutory  pro- 
vision is  in  derogation  of  the  free  and  unre- 
stricted use  and  enjoyment  of  the  land  by  the 
owner  thereof  over  which  the  cartway  is  es- 
tablished, and  must  be  construed  strictly. 
The  petitioner  is  not  entitled  to  have  it  rim- 
ply  as  a  convenience,  or  because  it  enid)les 
him  to  reach  a  public  road,  ferry,  bridge,  or 
public  landing  from  the  land  upon  which  be 
may  be  selUed,  or  which  he  may  be  cultivat- 
ing, by  a  shoner  or  more  convenient  route, 
but  iMcause  there  is  no  public  road  serving 
such  purpose,  and  because  also  it  is  "neces- 
sary, reasonable,  and  just"  that  be  should 
have  tlie  cartway.  Hence,  if  be  have  one  or 
more  private  ways,  or  by  a  parol  license  an 
unobstructed  way  across  the  land  of  some 
person  other  than  that  of  the  respondent,  he 
is  not  entitled  to  have  it.  In  such  case  it 
would  not  be  "necessary,  reasonable,  and 
just"  that  he  should  have  it.  If  he  should 
In  any  way  be  deprived  of  such  private  way, 
he  might  liecome  entitled  to  the  cartway,  be- 
cause it  might  thus  become  necessary,  as 
contemplated  by  the  statute.  It  is  tlie  ab- 
sence of  a  public  road  in  the  case  provided 
for,  and  because  it  is  "  necessary,  reasonable, 
and  just,"  that  the  petitioner  may  have  a 
cartway  across  the  land  of  another.  Lea  v. 
Johnston,  9  Ired.  15;  Caroon  v.  Doxey,  3 
Jones,  {S.  C.)  23;  Burgwvn  v.  Lockbart,  1 
Winst.  264;  State  v.  Purify,  86  N.  0.  681. 
Tbe  application  for  a  cartway  must  be  made 
by  petition  in  writing,  and  it  should  state  in- 
telligently tbe  grountte  of  the  application, — 


the  facts,  sufficient  in  their  substance,  to  en- 
title the  petitioner  to  have  bis  prayer  granted ; 
otherwise  the  respondent  may  move  to  dis- 
miss or  quash  it,  or  the  court  may  eae  mero 
molu  direct  it  to  be  done.  And  so  also  the 
respondent's  objections  to  the  petition  should 
be  in  writing,  to  tbe  end  the  same  may  be 
filed  in  the  proper  otBce,  and  so,  also,  that  the 
conrt  can  see  what  issues  of  fact  and  law  are 
raised,  and  try  the  same,  and  dispose  of  the 
petition  npon  its  merits.  It  would  be  much 
butter  to  have  snch  pleadings  formal  and  pre- 
cise; thus,  they  would  be  more  intelligible 
and  satisfactory.  But  this  is  not  essential; 
it  will  be  sufficient  if  tbe  petition  and  the  oN 
jections  thereto  state  the  substance  of  the  ma- 
terial facts,  however  informally  this  may  be 
done,  and  such  informalities  should  be  helped 
by  proper  amendment,  and  the  proceedings 
should  be  upheld  when  tliey  embody  the  sul>- 
stanoe  of  the  matter.  They  are  summary  in 
their  nature,  and  are  Iwgun  and  prosecuted 
before  a  class  of  officers  very  useful  and  im* 
portant,  who  are  generally  laymen,  and  not 
familiar  with  legal  precision  and  form.  Such 
proceedings  are  to  La  helped  at  all  times, 
when  this  can  be  done,  by  amendment.  This 
is  especially  so  where  they  have  l)een  allowed 
to  be  conducted  without  objection  made  in 
apt  time. 

The  petition  In  this  case  is  not  precise  or 
formal  in  the  allegation  of  tbe  material  facts; 
but  it  seems  to  us  that  it  states  facts  suffi- 
cient in  their  substance  and  meaning  to  en- 
title the  petitioner  to  have  his  prayer  granted, 
if  tliey  be  accepted  as  true,  as  they  must  be 
for  the  present  purpose.  First,  it  was  nec- 
essary to  allege  that  the  petitioner  was  "set- 
tled upon  or  cultivating  land."  The  petition 
asks  for  a  "cartway  leading  from  his  dwell- 
ing and  lands,  and  through  the  lands  of 
Sarah  Lowman,  into  the  public  highway" 
mentioned.  By  the  words  his  dwelling  and 
lands"  is  fairly  meant  bis  home, — the  place 
where  he  lives,— where  he  is  "settled;"  and 
this  meaning  is  made  the  more  manifest  by 
other  facta  stated  in  the  petition.  Seaondly, 
the  petition  should  have  stated  that  there 
was  no  public  road  leading  to  the  dwelling  of 
the  petitioner, — the  place  where  he  was 
"settled."  This  is  sufficiently  alleged,  in 
the  absence  of  objection  made  in  apt  time,  in 
that  it  is  informally  stated  that  the  cartway 
prayed  for  "is  his  only  way  to  his  nearest 
church  and  public  worship,  Sunday-school 
and  burying  ground,  said  way  or  route  being 
tbe  only  practical  way  that  the  petitioner  can 
travel  to  either  of  tbe  above-named  places  by 
wagon,  buggy,  or  cart."  And  the  implica- 
tion intended  is  that  tbe  pietitioner  has  no 
other  way  than  the  cartway  asked  for  to 
reach  a  public  road  leading  to  the  public  mill 
mentioned,  and  no  other  way  leading  from  a 
public  road  to  bis  residence  and  tbe  black- 
smith  shop.  It  seems  that  the  parties  so  un- 
derstood,  accepted,  and  acted  upon  tbe  mean- 
ing of  the  petition  until  after  the  jury  waa 
impaneled  to  try  tbe  issues  of  fact  raised  in 
the  superior  court.    Tbe  petition  states  facta 
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which,  if  trne,  sufflcientlj  allege  that  the 
cartway  was  "necessary,  reasonable,  and 
just."  It  the  petitioner  had  no  way  to  a 
public  road  from  his  residence,— the  land 
where  he  lived, — surely  he  ought  to  have  a 
cartway.  It  may  be  that  these  allegations 
were  not  true,  but  the  court  deprived  the  pe- 
titioner of  the  opportunity  to  prove  them  by 
directing  a  mistrial,  and  dismissing  the  peti- 
tion. They  were  informal, — not  perfect, — 
but  the  purpose  and  the  grounds  of  them  could 
be  seen  and  understood  by  the  parties  and  the 
court,  and  it  was  too  late,  after  the  jury  was 
impaneled  to  try  the  issues  of  fact  raised,  to 
sustain  a  motion  then  made  for  the  first  time 
to  dismiss  the  petition  upon  the  ground  that 
it  did  not  sufBciently  state  facts  to  entitle 
the  petitioner  to  have  the  cartway  prayed 
for.  Johnson  v.  Finch,  98  N.  C.  205;  Hal- 
stead  v.  Mullen,  Id.  252;  Warner  v.  Hail- 
road  Co..  94  N.  0. 250.  There  is  error.  The 
court  should  have  disposed  of  the  case  upon 
its  merits.  There  must  therefore  be  a  new 
trial,  and  we  so  adjudge.  To  that  end  let 
this  opinion  be  certified  to  the  superior  court. 
It  is  so  ordered.  . 


(102  N.  C.  64S) 

HOLLEB  V.  BlOHARSS. 

(Supreme  Court  of  North  Carolina.    April  IS, 
1880.) 

BTXTCTB  of  FKIUDS— VEKBXt.  Pbokuw  —  Pleau- 

ma. 
Where  plaintiff  declares  npon  a  verbal  promise, 
void  under  the  statute  of  frands,  and  defendant 
either  denies  that  he  made  the  promise,  or  sets  up 
another  and  different  contract,  or  admits  the  prom- 
ise and  pleads  specially  the  statute,  evidence  to 
prove  the  verbal  promise  Is  incompetent. 

Appeal  from  superior  court,  Caldwell  coun- 
ty; Clark,  Judge. 
B.  C.  Beckwiih,  for  appellant. 

Avert,  J.  This  was  a  dvO  action  tried 
at  fall  term,  1888,  of  the  superior  court  of 
Caldwell  county,  before  Clakk,  Judge.  The 
plaintiff  alleges  in  his  complaint  that  be 
bought  the  tract  of  land  in  controversy  in 
this  action  at  a  judicial  sale  by  a  commis- 
dioner,  (or  by  assignment  tootc  the  place  of 
bidder,)  and  had  paid  a  portion,  to-wit,  a  lit- 
tle more  than  one-half  of  the  purchase  mon- 
ey, when  he  agreed  to  sell  the  defendant  the 
timber  on  said  land  suitable  for  being  sawed 
into  lumber,  and  that  defendant  persuaded 
him  to  convey  by  deed  atMoIute  one  undivid- 
ed half  of  said  land  to  him,  (defendant,)  by 
representing  that  it  was  necessary  to  do  so  in 
order  to  protect  him  (defendant)  in  using  the 
timber,  and  by  solemnly  promising  that  so 
soon  as  be  should  cut  and  use  the  timber  he 
would  reconvey  to  the  plaintiff  said  undivid- 
ed half  interest.  Plaintiff  prays  to  have  de- 
fendant declared  a  trustee  for  liim  as  to  one- 
half  the  land.  The  defendant  in  bis  answer 
denies  the  alleged  verbal  agreement,  and 
avers  that  the  plaintiff,  after  the  purchase  at 
the  sale,  found  that  he  was  unable  to  pay  the 
purchase  money  and  proposed  to  the  defend- 
ant to  advance  the  last  payment  in  order  to 


prevent  the  court  from  ordering  a  resale  on 
motion  of  the  petitioners  in  the  special  pro- 
ceeding, and  proposed  that  the  defendant 
should  in  consideration  of  said  payment  take 
a  deed  for  one  undivided  half  interest,  and 
tiie  defendant  did  pay  tlie  second  note  exe- 
cuted by  said  Holler  for  the  purchase  money, 
and  by  direction  of  said  Holler  the  deed  was 
made  to  defendant  and  Holler  as  tenants  in 
common.  The  case  stated  by  the  judge  is  as 
follows:  "The  plaintiff  testified  that  he  pur- 
chased the  land  at  a  commissioner's  sale,  and 
sold  the  timber  on  the  land  to  defendant.  On 
the  defendant's  alleging  that  another  party 
claimed  a  pretended  interest  in  the  land,  and 
that  he  needed  a  deed  to  the  land  to  protect 
the  possession,  it  was  agreed  l>etween  them 
that  a  deed  absolute  on  its  face  should  be 
made  jointly  to  the  plaintiff  and  the  defend- 
ant, but  that  the  defendant  should  hold  it 
only  for  the  purpose  aforesaid  of  protecting 
his  timber  right,  and  should  reconvey  the 
undivided  half  interest  in  the  land  to  the 
plaintiff  as  soon  as  and  whenever  the  mai^ 
ketable  timber  was  cut  off.  Upon  the  in- 
ducement of  such  representation,  and  relying 
thereon,  the  deed  was  made  to  plaintiff  and 
defendant  jointly  by  the  commissioner,  un- 
der the  direction  of  the  plaintiff.  The  de- 
fendant objected  to  the  above  evidence,  on 
the  ground  that  it  contradicted  the  deed,  and 
was  an  agreement  concerning  land  not  re- 
duced to  writing.  Objection  overruled.  Ex- 
ception by  defendant.  There  was  other  evi- 
dence, but  this  was  the  only  exception.  Ver- 
dict and  judgment  for  plaintifT.  Appeal  by 
defendant."  The  issue  and  finding  thereon 
were  as  follows:  "Did  defendant  take  deed 
for  a  half  interest  in  the  land  upon  an  agree- 
ment that  he  was  to  have  all  the  timber  on 
said  land,  and  wh"n  It  was  cut  off  he  would 
reconvey  to  plaintiff?  Answer.  Yes."  The 
judgment  of  the  court  was,  in  substance,  that 
William  Richards  holds  title  to  one  undivid- 
ed half  of  the  factory  land,  (108  acres,  de- 
scribed in  the  complaint,)  as  trustee  for  Mar- 
tin Holler,  the  plaintiff,  and  that  said  Rich- 
ards forthwith  execute  and  deliver  to  said 
Holler  his  deed  conveying  all  the  interest  fA 
said  Richards,  l>eing  one  undivided  half  in 
said  land,  to  said  Holler  in  fee-simple,  and 
that  said  plaintiff  do  recover  costs. 

The  plaintiff  does  not  allege  in  his  com- 
plaint that  he  ever  made  any  payments,  ex- 
cept 610  due  on  the  first  half  of  the  pundiasa 
money,  and  subsequently  the  whole  of  the 
first  payment,  and  lastly  $10  on  the  last  half, 
the  deferred  payment.  The  defendant  al- 
leges, positively,  that  he  paid  the  amount  of 
purchase  money  still  due,  when  be  bonght 
from  plaintiff  the  second  note.  To  the  tJle- 
g^tion,  by  way  of  new  matter  in  the  answer, 
that  defendant  had  paid  the  second  note  for 
purchase  money  given  by  the  plaintiff,  the 
plaintiff  replies:  "As  to  paragrapii  one  of 
the  new  matter,  that  it  is  trne  that  the  ad- 
ministrators of  W.  Bean  were  pressing  him 
on  the  second  note;  but  be  denies  that  he  ap- 
proached defendant^  and  agreed  to  assign 
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one-half  interest  in  the  land  on  his  paying 
said  note,  and  that  by  reason  of  said  payment 
the  deed  was  made  to  said  defendant  and 
plaintiff  as  tenants  In  common.  He  avers 
the  truth  to  be  as  stated  in  the  complaint." 
Counsel  for  the  defendant  confined  the  dis- 
cnssion  to  the  question  whether  the  testi- 
mony of  the  plaintiff,  if  admitted  to  be  true, 
would  be  sufficient  to  establish  his  equity  in 
the  undivided  half  of  the  land  in  controversy, 
oonveyed  by  the  commissinner  to  the  defend- 
ant. The  objection,  however,  is  to  the  com- 
petency, not  the  sufficiency,  of  the  plaintiff's 
evldenoe  in  itself.  We  must  therefore  deter- 
mine, at  the  threshold,  before  reaching  the 
point  presented  by  counsel,  whether  the  nat- 
ure of  the  action  is  such  that  the  testimony 
was  admissible  to  be  considered  with  other 
evidence  tending  to  prove  the  plaintiff's 
right  to  the  relief  demanded,  even  though 
without  the  aid  of  extrinsic  facts  his  testi- 
mony as  a  whole  does  not  constitute  proof  of 
a  cause  of  action.  One  who  asks  a  court  for 
relief  must  aUegeand  prove  such  facts  as  will 
establish,  if  true,  his  right  to  the  remedv 
specified.  Willis  t.  Branch,  94  N.  C.  142. 
The  plaintiff  does  not  pretend  tliat  the  deed 
was  executed  by  mistake,  but  admits  that  it 
was  drawn  with  his  assent,  it  not  by  his  re- 
quest, so  as  to  convey  to  the  defendant  a 
half  interest  in  the  land.  The  pleadings  do 
not  justify  the  conclusion  that  the  plaintiff 
paid  the  whole  of  the  purchase  money,  and 
therefore  claimed  in-  the  court  below  that  his 
testimony  was  competent  to  be  considered  in 
coiitiection  with  other  testimony  tending  to 
establish  a  resulting  trust  in  his  favor  as  to 
the  interest  conveyed  to  the  defendant.  Had 
the  complaint  contained  an  allegation  of  mis- 
take, or  set  up  such  a  claim  of  resulting 
trust,  it  may  be  that  his  honor's  ruling 
would  have  been  correct;  if  so,  the  question 
whether  there  was  evidence  dehors  the  deed, 
and  in  addition  to  the  evidence  of  the  plain- 
tiff, such  as  required  the  court  to  subniit  an 
issue  to  the  jury,  might  have  been  raised  at 
the  close  of  the  evidence;  and  then  the  prin- 
ciple stated  in  Hemphill  y.  Hemphill,  99  N. 
G.  486,  6  t^.  E.  Kep.  201,  and  the  other  cases 
cited  by  counsel,  would  have  applied.  But 
the  compluint  does  not  show  who  paid  the 
second  instnllment  of  the  purchase  money, 
while  the  answer  sets  up  as  new  matter  that 
it  was  paid  by  the  defendant  Richards,  and 
the  replication  contains  no  denial  of  the  pay- 
ment alleged  in  the  answer.  We  must  as- 
sume, therefore,  that  the  defendant  paid  a 
large  proportion,  probably  about  half  of  the 
purchase  money,  that  the  plaiutiff  had  agreed 
to  pay,  iind  that  the  deed  was  therefore  made 
to  him  with  the  assent  of  the  plaintiff.  The 
right  to  recover,  therefore,  rests  upon  the 
naked  allegation  of  the  plaintiff  that  the  de- 
fendant made  a  verbal  promise  to  reconvey 
when  the  timber  should  be  cut  off  the  land, 
and  that  allegation  is  denied  in  the  an- 
swer. In  view  of  the  state  of  the  pleadings, 
then,  the  testimony  of  the  plaintiff  did  not 
tend  to  show  his  right  to  any  relief,  and  the 


objection  ought  to  have  been  sustained  by 
the  court.  It  may  be  added  that  upon  the 
finding  on  the  issue  simply  that  the  defend- 
ant had  promised  verbally,  when  the  deed 
was  delivered  to  him,  to  reconvey  to  the 
plaintiff  when  he  had  cut  all  of  the  timber 
off  the  land,  leaves  the  plaintiff's  right  to  re- 
lief to  depend,  still,  entirely  upon  a  verbal 
promise,  when  there  is  no  principle,  in  view 
of  the  denial  of  the  defendant,  to  take  the . 
case  out  of  the  operation  of  the  statute  of 
frauds.  Where  tlie  plaintiff  declares  upon  a 
verbal  promise,  void  under  the  statute  of 
frauds,  and  the  defendant  either  denies  that 
he  made  the  promise,  or  sets  up  another  and 
a  different  contract,  or  admits  the  promise 
and  pleads  specially  the  statute,  testimony 
offered  to  prove  the  promise  is  incompetent, 
and  should  be  excluded  on  objection.  Gulley 
T.  Macy,  84  N.  C.  434;  Morrison  v.  Baker, 
81  N.  C.  76;  Young  t.  Young.  Id.  91;  Bon- 
ham  V  Graig.  80  N.  0.  224.  The  case  of 
Michael  v.  Foil.  100  N.  0.  178,  6  S.  E.  Rep. 
264,  to  which  our  attention  has  been  called, 
is  not  at  all  analogous  to  this.  There  the 
plaintiff  brought  his  action,  not  to  compel  a 
reconveyance  or  affect  the  deed  in  any  way, 
but  upon  a  verbal  promise  to  pay  money 
that  might  be  realized  by  a  future  sale  of  the 
mineral  interest  in  land  conveyed.  The 
court  below  erred  in  admitting  the  testimony, 
and  the  defendant  is  entitled  to  a  new  trial. 


aOS  N.  C.  147) 

Abmfield  at  al.  e.  Colyest  et  al. 

iSuvreme  Court  of  North  Carolina.    April  IB, 
1889.) 

WiTMBSS— COMPBTBHOT— TbXHSXCTIONB  WITB    DI- 
CB^ES  PSBS0278. 

1.  In  an  action  brought  by  the  executors  of  a 
deceased  partner  against  all  the  surviving  mem- 
bers of  the  Arm  for  a  settlement  of  the  partner- 
sbip  affairs.  It  appeared  that  the  partnership  was 
the  successor  of  another  firm,  of  which  the  deced- 
ent and  Q.,  one  of  the  survivors,  were  members. 
Held,  that  It  was  error,  under  Code  N.  C.  {  590, 
forbidding  a  party  to  an  aotlon  to  give  testimony 
in  his  own  behalf,  against  the  executor  of  a  de- 
ceased person,  as  to  any  oommunloatlon  or  trans- 
action with  the  decedent,  except  where  the  exec- 
utor Is  examined  on  his  own  behalf,  or  the  testi- 
mony of  the  decedent  is  given  oonoemlng  the  same 
transaction,  to  permit  O.  to  testify  that  the  deced- 
ent and  all  the  other  members  of  the  new  firm  had 
entered  into  an  agreement  as  to  the  basis  of  merg- 
ing the  business  of  the  old  firm  Into  the  new,  and 
that,  In  pursuance  of  such  agreement,  Q.  bad  aid- 
ed the  decedentin  estimatingthe  value  of  the  prop- 
erty of  the  old  firm.* 

2.  The  fact  that  one  of  the  other  surviving  mem- 
bers and  defendants  was  examined  on  behalf  of 

SlaintUt,  with  regard  to  a  declaration  of  the  dece- 
ent  not  relating  to  the  said  transaction,  did  not 
affect  the  competency  of  snoh  evidence.* 

8.  Where  such  action  was  tried  before  a  referee, 
who  found  that  objection  was  talcen  by  the  plain- 
tiffs "In  apt  time"  to  any  testimony  of  G.  concern- 
ing transactions  with  decedent,  the  fact  that  the 


>As  to  the  competency  of  witnesses  to  testi^ 
concerning  transactions  with  subseanently  de- 
ceased persons,  see  WUcox  v.  Corwin,  8N.  Y. 
Snpp.  817;  Brigham  v.  Qott,  Id.  S18:  Itulllns  t. 
CUckerlng,  (N.  Y.)  18  N.  E.  Rep.  877;  Weldi  v. 
Adams,  (N.  H.)  1  AtL  Rep.  1,  and  exhaustive 
note;  Kelthley  v.  Stafford,  (lU.)  18  N.  B.  Bep.  740, 
and  note. 
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referee  entered  the  objeoUon  at  the  close  of  the 
testimony  of  G-. ,  instead  of  attaching  It  to  the  utter- 
ances of  the  witness  to  which  it  was  directed,  did 
not  make  the  objection  unavailable. 

Appeal  from  superior  court,  Iredell  coun- 
ty; Clark,  Judge. 

This  was  a  civil  action,  heard  on  excep- 
tions to  the  Kport  of  a  referee,  at  November 
term.  1887.  The  plaintiffs  brought  the  action 
for  the  settlement  of  the  partnership  affairs 
of  the  firm  of  Gaither  &  Colvert,  composed 
of  the  testator  of  plaintiffs,  A.  F.  Gaither, 
and  the  defendants  W.  J.  Colvert.  J.  G.  Col- 
vert. J.  E.  Stimpson,  W.  G.  Bennett,  and  W. 
C.  Nicholson.  This  partnership  was  formed 
in  the  year  1876,  and  the  partners  continued 
to  carry  on  the  business  of  buying  and  sell- 
ing leaf  tobacco,  and  of  manufacturing  plug 
and  smoking  totmcco,  till  about  the  year  lijSO. 
A.  F.  Gaither,  testator  of  the  plaintiffs,  died 
in  1883,  leaving  a  last  will  and  testament,  in 
which  plaintiffs  were  appointed  the  executors, 
and  they  have  duly  qnaliOed  as  such.  W. 
Q.  Bennett  had  died  before  the  hearing,  and 
AttoLprai.  was  entered  as  to  him  by  plain- 
tiffs. The  cause  was  referred,  and  on  the 
coming  in  of  the  report  of  the  referee  a  num- 
ber of  exceptions  were  filed  by  the  plaintiffs, 
but  all  were  overruled  by  the  court  below, 
and  a  judgment  was  rendered  confirming  the 
report  of  the  referee. 

The  first  witness  offered  for  the  plaintiffs 
before  the  referee  was  W.  G.  Nicholson,  one 
of  the  defendants,  who  testified  that  be  him- 
self put  $L065  into  the  business;  A.  F. 
Gaither,  about  82,000;  W.  J.  Colvert,  about 
$2,000;  J.  G.  Colvert.  about  $1,000;  J.  E. 
Stimpson,  about  $1,000;  and  W.  G.  Bennett, 
about  $1,000.  He  testifies,  further,  as  fol- 
lows: "I  think  W.  J.  and  J.  G.  Colvert  kept 
the  books  of  the  firm  most  of  the  time.  W. 
J.  and  J.  G.  Colvert  and  A.  F.  Gaither  were 
the  principal  managers  of  the  firm.  W.  J. 
Colvert  paid  out  all  the  money  that  I  ever 
saw  paid.  I  think  that  J.  G.  Colvert  paid 
out  some  money.  A.  F.  Gaither  had  the 
privilege  and  access  to  the  books  of  the  firm, 
but  to  my  knowledge  he  had  but  very  little 
to  do  with  the  books.  I  do  not  know  who 
has  the  books  at  this  time,  nor  do  I  know 
who  had  them  at  the  dissolution  of  the  firm. 
The  firm  had  at  its  dissolution  one  hydraulic 
press,  worth  $250."  After  giving  a  list  of 
articles  of  the  property  owned  by  the  firm, 
and  the  value  of  each  article,  and  stating  that 
he  did  not  know  what  credits  the  firm  had, 
the  witness  was  turned  over  to  defendants 
for  cross-examination  by  W.  J.  Colvert  and 
J.  O.  Colvert,  when  in  answer  to  a  question 
he  said:  "As  to  sums  put  in  by  the  partners 
aforesaid,  my  knowledge  was  derived  from  a 
meeting  that  the  partners  had.  A.  F.  Gaither 
told  me  lie  put  in  $2,000."  This  was  object- 
ed to  by  the  Col  verts  and  Stimpson  as  incom- 
petent. The  witness  continued:  "No  one 
was  present  at  the  time  A.  F.  Gaither  told 
me  he  had  put  in  $2,000.  I  did  not  hear 
Gaither  say  at  the  meeting,  above  referred 
to,  that  he  liad  put  into  the  firm  $2,000.    I 


heard  at  said  meeting  J.  O.  Culvert  say  that 
A.  F.  Gaither  had  put  in  about  $2,000.  I 
also  saw  said  amount  stated  in  a  book,  being 
tliK  same  book  in  which  my  subscription  waa 
written."  It  is  not  material  to  give  all  at 
the  testimony  of  this  witness. 

We  find,  among  the  exceptions  filed  by 
plaintiffs  and  relied  on  in  the  argument,  the 
following,  to-wit:  "(11)  That  he  erred  in 
considering  the  evidence  of  W.  J.  Colvert 
and  J.  G.  Colvert  and  J.  E.  Stimpson  con- 
cerning transactions  and  communications 
with  A.  F.  Gaither,  the  testator  of  the  plain- 
tiffs, when  the  record  of  evidence  shows  that 
the  same  was  objected  to,  and  that  the  same 
was  incompetent  under  section  590  of  the 
Code." 

The  testimony  of  J.  Q.  Colvert,  so  far  as 
it  relates  to  transactions  orcommunicatiims, 
seems  to  have  been  objected  to,  as  the  ob- 
noxious portions  of  his  testimony  were  elic- 
ited from  hhn,  but  the  referee  entered  the 
objection  at  the  close  of  the  testimony.  The 
testimony  of  J.  G.  Colvert  bearing  upon  this 
question  is  as  follows:  "Theentnesonpage 
102  to  106  were  not  made  foar  or  five  years 
after  the  old  firm  ceased  to  do  business,  ex- 
cept the  last  two  lines  on  piwe  106,  which 
were  in  the  latter  part  of  1876,  from  page 
102  to  106,  inclusive.  AU  from  102  to  107 
was  the  settlement  of  the  old  partnership, 
and  agreed  to  by  al  1  the  partners.  The  agree- 
ment between  the  partners  of  the  old  firm  waa 
to  take  an  aggregate  of  debits  and  credits,  and 
the  difference  between  them  was  to  be  the 
ratio  of  their  part,  in  the  new  firm,  of  the 
$13,547.40.  A.  F.  Gaither  was  considered 
an  ordinary  business  man  by  some,  and  good 
by  some.  It  was  the  object  of  the  partners 
of  the  old  firm  to  make  a  just  settlement  in 
proportion  to  the  difference  of  debits  and 
credits,  as  shown  on  page  107.  Quettion. 
When  the  settlement  was  made  between  tbs 
old  partners  of  the  firm  of  A.  F.  Gaither, 
was  It  not  done  upon  the  basis  of  their  re- 
spective interest  in  said  firm?  A.  It  was,  as 
shown  on  page  1U7,  after  deducting  their 
debits.  After  tlieir  interests  were  prorated 
through  the  $13,547.40, 1  think  there  is  no 
error  making  $263.57  the  basis  of  A.  F. 
Gaither's  interest  in  the  old  firm.  If  there 
is  a  clerical  error,  I  am  willing  to  have  it 
corrected.  A.  F.  Gaither  put  into  the  old 
firm,  sundry  times,  $2,808.25.  I  did  not 
consider  the  indebtedness  of  the  partners  to 
the  old  firm,  but  considered  the  difference  of 
the  debits  and  credits  as  assets  of  the  new 
firm.  The  list  made  from  page  102  to  106 
was  made  by  Gaither  and  myself,  we  having 
been  appointed  at  the  first  meeting  in  1876 
as  a  committee  to  value  the  machinery  and 
take  a  Ustof  all  notes  and  accounts  of  the 
old  firm.  AU  the  members  of  the  new  firm 
were  present  at  this  meeting.  Gaither  and 
myself  took  a  list  in  the  middle  of  1876,  and 
after  the  said  meeting.  The  reason  why  we 
did  not  take  the  list  at  once  was  that  there 
were  teams  out,  and  we  had  to  get  up  the 
notes  and  money  b^ore  we  could  take  tbe 
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list.  AVe  yrent  to  the  factory,  and  examined 
Uie  machinery,  and  valued  it  as  the  books 
show.  Notes  were  taken  by  Gaitber.  calling 
out  the  names  of  makers  of  the  notes  and 
the  amounts,  and  the  witness,  wrote  them 
down  in  Book  A.  This  book,  after  the  en- 
tries were  made,  was  left  in  the  firm's  office, 
in  a  safe  in  said  office.  A.  F.  Gaither  had 
access  to  the  office  and  safe.  Most  of  the 
entries  on  page  2  are  in  the  handwriting  of 
A.  F.  Gaither,  and  said  page  contains  a  por- 
tion of  Gaither's  acconnt.  .  Some  entries  on 
page  83  are  in  Gaither's  handwriting.  This 
page  contains  a  portion  of  W.  Q.  Nichol- 
son's account.  Some  entries  on  page  6 
were  made  by  A.  F.  Gaither,  and  contain 
a  portion  of  W.  O.  Nicholson's  acconnt:  Cash 
paid,  01.OO,  July  7,1877;  August  1,  1877, 
cash  paid,  t2.00;  by  amount  of  account  on 
Augustus  Sharpe,  August  11.  1877.  91.00. 
I  see  on  page  6  the  word  ■  paid.'  and  it  is 
spelled  'paide,'  Gaither's  usual  way  of 
spelling  this  word.  The  most  of  the  en- 
tries on  page  59  are  in  Gaither's  handwrit- 
ing. I  Bnd  '  paid '  in  several  places  on  this 
page,  and  spelled  'palde.'  which  words  are 
written  by  Gaither.  Some  entries  on  page 
58  are  in  the  handwriting  of  Gaither,  con- 
taining in  part  W.  Q.  Bennett's  account. 
Gaither,  W.  J.  Colvert.  and  myself  kept  Book 
A,  and  made  entries  in  it.  On  page  102  the 
item  entered  as  cash  on  hand,  $7,126.67,  was 
the  cash  on  hand  at  the  formation  of  the  new 
firm,  together  with  that  collected  before  the 
list  was  made,  on  the  old  debts,  and  a  small 
quantity  of  leaf  tobacco  estimated  as  cash  at 
what  it  was  bought  at.  Also  some  smoking 
tobacco,  which  came  from  the  old  firm.  The 
hydraulic  press,  and  shapers  and  retainers, 
sold  in  December,  1883.  had  been  in  use 
from  and  before  the  creation  of  the  new 
Arm  and  np  to  the  time  that  the  firm  ceased 
to  do  business,  in  1880.  G.  W.  Nicholson, 
J.  E.  Stimpson,  and  myself  were  present  at 
the  sale  of  the  machinery  and  other  projxirty. 
The  sale  was  at  public  auction.  Nicholson 
did  not  buy  any  of  the  articles  sold.  He  did 
not  forbid  the  side,  and  made  no  objection,  so 
far  as  1  heard.  1  think  Gaither  took  the 
watch  above  referred  to  for  the  debt,  and  I 
think  the  trade  was  done  by  writing.  I  think 
the  debtor  from  whom  the  said  watch  was 
purchased  lived  in  South  Carolina."  Plain- 
tiff and  defendant  Nicholson  In  apt  time  ob- 
jected to  all  the  foregoing  evidence  touching 
any  matter  with  A.  F.  Gaither. 

Book  A  Is  offered  in  evidence  by  defend- 
ants Colvert  and  Stinipson,  to  which  the 
plaintiff  and  defendant  Nicholson  objected. 

Cross-examination  of  W.  G.  Nicholson  re- 
sumed: "A.  F.  Gaither  made  some  entries 
on  page  2  of  Book  A.  I  say  positively  that  A. 
F.  Gaither  made  no  entries  on  page  6. 
Gaither  made  on  page  58  an  entry  of  one  line. 
I  think  that  there's  no  other  entry  on  said 
page  in  Gaither's  handwriting.  Gaither  made 
one  entry  on  page  59,  'Paid  Mary  Jane, 
91.00.'  I  can't  say  that  there  is  any  other 
entry  by  Gaither  on  said  page.    I  was  fre- 


quently  about  the  office  during  the  existence 
of  the  firm,  and  never  inspected  my  own  ac- 
count as  kept  thwe  on  the  books  ai  the  firm. 
.Did  not  have  an  opportunity  to  inspect  the 
books.  I  never  asked  to  inspect  them,  nor 
was  ever  refused  by  any  one  to  do  so.  I 
think  it  very  doubtful  whether  I  could  have 
seen  the  books  if  I  had  asked." 

It  appeared  also  in  evidence  that  there  was 
a  flrtQ  doing  business  under  the  name  of  A. 

F.  Gaither,  prior  to  the  year  1876,  composed 
of  A.  F.  Gaither,  W.  J.  Colvert,  J.  G.  Col- 
vert, and  J.  £.  Sharpe,  and  the  assets  of  the 
old  firm  were  put  into  the  new.  The  adjust- 
ment of  the  debts  and  credits  of  each  partner 
in  the  firm  of  Gaither  &  Colvert  Was  made, 
therefore,  to  depend,  in  some  measure,  upon 
the  amount  of  his  share  in  the  property  and 
money  of  the  old  firm  merged  into  the  new. 

It  is  not  necessary  to  give  the  report  of 
the  referee  in  full.  One  of  the  conclnsiona 
of  law  is  as  follows:  "A.  F.  Gaither  Is  in- 
debted to  the  firm  of  Gaither  &  Colvert 
91,529.38,  money  and  goods  taken  out  of 
said  firm  more  than  he  pnt  in,  aside  from 
the  stock  otiglnally  put  in  by  him.  Saved  of 
said  Gaither's  original  stock  which  he  will 
be  entitled  to  retain  the  sum  of  9218.45, 
which  sum  is  to  be  deducted  from  the  afore- 
said sum  of  91.529.38,  leaving  91.315.93.  I 
therefore  direct  that  judgment  be  rendered 
against  the  plaintiffs  in  this  cause  for  the 
sum  of  thirteen  hundred  and  fifteen  dollars 
and  ninety-three  cents  in  favor  of  the  firm  of 
Gaither  &  Colvert." 

On  the  top  of  page  102  of  the  Book  A  is 
the  following  entry:  "Below  is  a  list  of  cash, 
amount  of  tobacco,  machinery,  and  value, 
amount  of  due-bills,  notes,  and  other  articles 
and  value,  etc..  belonging  to  A.  F.  Gaitber, 
J.  G.  Colvert,  and  J.  E.  Stimpson,  the  old 
tobacco  firm,  when  W.  G.  Nicholson  and  W 

G.  Bennett  came  into  the  firm  in  the  spring 
of  1876. "  There  follows,  on  page  102  to  106, 
an  inventory  of  the  cash,  property,  and  value, 
and  the  solvent  credits  of  the  old  firm  put 
into  the  new.     The  entries  begin: 

Cash  on  hand ^,126  07 

Morrison,  Qalther  &  Co 890  66 

HydrauUo  press  &  retainers 475  UO 

a  aete  of  shapers 210  00 

Fair  of  bank  scales 20  00 

The  aggregate  value  of  all  of  tlie  assets  of 
the  old  firm  recorded  on  page  106  is  $15,- 
863.27;  deducting  old  notes  uncollected,  92, 
315.87.  The  result  stated  at  the  bottom  of 
said  page  is,  old  firm  worth,  spring  of  1876, 
913,547.40.  On  page  107  are  the  following 
entries:  ^,.ex,THBK. 

Amounts,  Dr.  and  Cr.,  of  old  firm,  spring  of  187S  i 
Dr.  Cr. 

•495  15  |2,80S  25 

2,644  68 

•   263  57 

JOHN  O.  COLVERT. 

Amounts,  Dr.  and  Cr.,  of  old  firm,  spring  of  1870: 
Dr.  Cr. 

•495  15  $1,788  26 

,    495  IS 

•1,240  10 
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Amta.,  Dr.  and  Or.,  of  old  firm,  spring  of  1S70: 
Dr.  Or. 

$1,GW  81  •4,072  41 

1,591  81 

12,480  60 

JOHB  ■.  SmiPSON. 

Amounto,  Dr.  and  Cr.,  of  old  firm,  spring  1870: 
Dr.  Cr. 

•981  10  18,022  49 

981  10 

•1,086  89 

Gode  N.  0.  8  590,  provides  that  a  party  to 
an  action  shall  not  be  examined  on  his  own 
behalf  against  the  executor  of  a  deceased  per- 
son, concerning  a  personal  transaction  for 
oommunication  between  the  witness  and  the 
deceased,  except  where  the  executor  is  exam- 
ined in  his  own  behalf,  or  the  testimony  of 
the  decedent  is  given  in  evidence  concerning 
the  same  transaction. 

D.  M.  Furohes,  for  appellants.  W.  M.  Bob- 
bins, for  appellees. 

Atkbt,  J.  We  do  not  deem  it  necessary 
to  set  forth  the  whole  of  the  referee's  report. 
We  thinlc  the  objection  that  the  testimony  of 
the  witness  Col  vert  was  not  competent  un- 
der section  590  of  the  Code  should  have  been 
SQStained  by  the  referee,  and  the  eleventh 
exception  of  the  plaintiffs  ought  not  to  have 
been  subsequently  overruled  by  the  judge. 
At  the  end  of  the  statement  of  the  testimony 
of  J.  Q.  Coivert  we  find  the  following: 
"Plaintiffs  and  defendant  Nicholson  in  apt 
time  objected  to  all  of  the  foregoing  evidence 
touching  any  matter  with  A.  F.Gaither."  It 
is  true  that  this  court  has  held  that  objections 
to  testimony  Incompetent  by  reason  of  the 
provisions  of  section  590  will  not  be  enter- 
tained unless  they  are  taken  In  due  time.  If 
so  taken,  they  will  be  sustained.  Meroney  v. 
Avery,  64  N.  0.  312.  The  referee  having 
found  that  the  objection  was  taken  in  apt 
time,  we  must  consider  the  plaintiffs'  excep- 
tion as  having  been  entered  repeatedly  at  the 
different  times  when  Coivert  testified:  First. 
"All  of  Book  A.  from  page  102  to  107,  was 
A  settlement  of  the  old  partnership,  and 
agreed  to  by  all  of  the  partners.  The  agree- 
ment between  the  partners  of  the  old  firm 
was  to  take  an  aggregate  of  debits  and  cred- 
its, and  the  difference  between  them  was  to 
be  the  ratio  of  their  part  in  the  new  firm  of 
the  813,547.40."  Secondly.  "The  list  made 
from  page  102  to  106  was  made  by  Gaither 
and  myself,  we  having  been  appointed  at  the 
first  meeting  in  1876  as  a  committee  to  value 
the  machinery,  and  take  a  list  of  all  notes 
and  accounts  of  the  old  firm.  Gaither  and 
myself  took  the  list."  Thirdly.  "We  [Gai- 
ther and  witness]  went  to  the  factory,  and 
examined  the  machinery,  and  valued  it  as 
the  book  shows.  Notes  were  taken  by  Gai- 
ther, calling  out  the  names  of  makers,  and 
witness  wrote  them  down  in  Book  A." 

We  can  find  other  statements  in  the  testi- 
mony of  J.  G.  Coivert  that  are  amenable  to 
tlM  objection  of  incompetency  as  transactions 


or  communications  with  A.  F.  Gaither,  and 
objection  was  also  made  to  the  testimony  of 
W.  J.  Coivert  in  the  same  way,  some  por- 
tions of  his  testimony  being  erroneously  ad- 
mitted; but  as  there  was  (Clearly  error  In  per^ 
mittlng  John  G.  Coivert  to  testify  that  his 
deceased  partner  entered  into  an  agreement 
with  the  witness  and  the  other  partners,  that 
the  basis  of  merging  the  business  of  the  old 
firm  into  the  new  should  be  that  the  stock  of 
members  of  the  old  firm  in  that  of  Gaither 
&  Coivert  should  be  the  difference  between 
their  debits  and  credits  with  the  former,  and 
that  in  pursuance  of  that  plan  of  adjustment 
Gaither  aided  him  in  determining  the  value 
of  partnership  property,  and  in  making  the 
settlement  recorded  from  page  102  to  page 
106,  Book  A,  and  assented  to  the  statement 
of  the  result  as  to  each  partner  on  page  107, 
which  appears  in  the  statement  of  the  case, 
the  defendant  clearly  had  the  right  to  testify 
that  Book  A  was  kept  among  the  papers  of 
Gaither  &  Coivert,  that  Gaither  had  access  to 
it,  and  that  in  fact  many  of  the  entries  in  the 
book  were  in  bis  handwriting.  Leggett  v. 
Glover.  71  N.  C.  211.  But  the  referee  was 
acting  both  as  judge  and  jury  in  the  trial  ot 
this  case,  and  the  appellate  court  cannot  de- 
termine how  much  weight  be  attached,  in 
passing  upon  the  facts,  to  the  evidence  of 
Coivert  that  his  deceased  partner  directly  as- 
sented to  a  settlement,  and  aided  him  in  re- 
cording it,  when  that  settlement  furnishes 
in  part  the  data  from  which  the  referee 
reached  a  conclusion  as  to  the  amount  due 
each  partner  at  the  time  of  the  dissolution. 
The  evidence  allowed  and  acted  upon  by  the 
referee  embraced  both  a  transaction  and  a 
communication  with  the  deceased,  when  the 
plaintiffs  had  brought  suit  for  a  settlement 
against  all  of  the  partners  of  their  testator, 
and  thereby  placed  all  of  them  in  the  attitude 
of  adversaries.  This  case  is  therefore  dis- 
tinguishable from  Peacock  v.  Stott,  90  N.  C. 
518.  The  plaintiff  in  that  case  had  brought 
his  action  against  three  partners,  (one  of 
whom  was  dead,)  and  was  allowed  to  testify 
as  to  a  transaction  with  the  three  partners, 
because  two  of  them  were  living,  and  could 
contradict  him  if  they  would  not  admit  the 
truth  of  his  statement.  This  testimony  was 
held  admissible,  because  it  was  not  within 
the  mischief  intended  to  be  prevented  by  sec- 
tion 590  of  the  Code,  viz.:  "That,  unless 
both  parties  to  the  transaction  can  be  heard 
on  oath,  a  party  to  an  action  Is  not  a  compe- 
tent witness."  McCanless  v.  Reynolds,  74 
N.  C.  301.  The  factthat  the  plaintiffs  were 
compelled,  it  may  be,  to  select  one  of  the  de- 
fendants W.  G.  Nicholson,  and  examine  bim, 
as  their  first  witness  before  the  referee,  does 
not  affect  the  competency  of  Colvert's  evi- 
dence; nor  did  the  fact  that  Nicholson,  one 
of  the  defendants,  testified  without  objection 
that  he  heard  Gaither  say  he  had  put  about 
$2,000  into  the  new  firm  remove  the  restric- 
tion of  the  law  so  as  to  make  admissible  evi- 
dence of  Coivert  otherwise  amenable  to  ol)- 
jection.  When  Nicholson  testified  to  that  dec- 
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laration  of  Gfilther,  the  testimony  of  Gaither 
was  not  given  in  evidence,  and,  if  it  had 
been,  it  did  not  relate  to  the  same  tranBaction 
or  oommonlcation.  It  was  nut  connected 
with  the  adjustment  of  the  affairs  of  the  old 
firm,  the  valuation  of  ita  property,  and  the 
basis  upon  which  the  property  was  handed 
over  to  Gaither  &  Colvert. 

But  it  lias  been  held  by  this  court  that 
where  there  was  an  issue  as  to  the  existence 
of  a  partnership  between  a  witness  and  the 
intestate  of  the  adversary  party  to  the  action, 
the  witness  would  not  be  allowed,  after  ob- 
jection, to  testify  that  such  h  piirtnership  ex- 
isted witbo'ut  first  negativing  the  natural 
supposition  ttiat  his  knowledge  of  the  exist- 
ence of  such  a  partnership  was  derived  from 
a  transaction  or  communication  with  the  in- 
testate. Sikes  V.  Parker,  95  N.  C.  232.  But 
it  has  been  suggested  that  the  plainlifTs  lost 
the  advantage  of  their  objection  to  the  testi- 
mony, though  it  was  taken  in  apt  time,  as 
the  referee  reports,  (and  we  must  construe 
apt  time  to  mean  the  very  earliest  moment 
that  such  objection  could  have  been. made,) 
because  the  referee  entered  the  objection  at 
the  close  of  the  testimony  of  the  witness,  in- 
stead of  attaching  it  to  the  utterances  of  the 
witness,  to  which  it  was  in  fact  directed,  as 
incompetent.  It  is  evident  that  the  referee 
intended,  desired,  and  expected  that,  in  fair- 
ness and  good  faith  to  the  plaintiffs'  counsel, 
the  objection  should  be  treated  as  specifically 
directed  to  any  portions  of  evidence  of  the 
witness  coming  within  the  restrictions  of 
said  section.  If  it  were  not  so,  the  referee 
would  have  omitted  the  words  "in  apt  time." 
We  cannot  consent,  therefore,  to  deprive  a 
party  of  a  meritorious  objection,  made  at  the 
proper  time,  and  place  him  on  a  level  with 
one  who  studiously  waits  till  a  witness  has 
delivered  all  of  his  testimony,  some  parts  of 
which  are  competent  and  other  portions  are 
not,  and  then  excepts  to  the  whole.  This 
court,  has  refused  to  consider  such  exception 
on  the  express  ground  that  the  judge,  if  asked 
in  apt  time,  might  have  excluded  testimony 
specifically  pointed  out  as  incompetent,  and 
that  litigation  would  be  endless,  if  search 
could  be  made  for  a  single  objectionable  sen- 
tence in  a  mass  of  testimony,  when  silence  at 
the  moment  could  be  construed  into  a  waiver 
of  objection.  The  rule  of  practice  which  re- 
quires that  the  obnoxious  evidence  should  be 
pointed  out  and  brought  to  the  notice  of  the 
rourt,  in  order  to  a  direct  ruling  on  its  recep- 
tion, is  just  and  salutary,  and  is  established 
by  authority.  Hammond  v.  Scbiff,  100  N. 
C.  161, 6  S.  E.  Bep.  753;  Bamhardt  v.  Smith, 
86  N.  C.  473.  But  in  the  case  l)efore  us  the 
referee  says  that  the  obnoxious  testimony 
was  pointed  out,  and  he  had  an  opportunity 
of  excluding  it  and  leaving  of  the  "mass  of 
testimony"  only  such  as  was  competent. 
Obviously  the  reason  of  the  rule  adopted  in 
the  cases  last  cited  does  not  exist,  and  the 
rigorous  rule  itself  should  be  held  inapplica- 
ble. To  hold  otherwise  would  be  "to  stick 
in  the  bark,"  and  thereby  do  manifest  injus- 
v.98.E.no.7— 80 


tice.  There  was  error  in  ovarmling  the  «I«t- 
enth  exception  of  the  plaintiff,  and  the  Jiidg> 
ment  is  reversed.  The  cause  will  be  n- 
referred  to  the  referee.  We  have  deemed  It 
unnecessary  to  discuss  the  other  exceptions. 
It  may  not  be  improper  to  call  the  attention 
of  the  parties  to  the  case  of  Holden  v.  F«8oe, 
4  Ired.  £q.  223,  as  bearing  possibly  upon  an- 
other question,  tliat  was  the  subject  of  dis- 
cussion and  exception.    Error  reversed. 


Stedham  t).  Cbeiohtom.' 

(Supreme  Court  of  South  Carolina.    Mar  IS 

1888.) 

Motion  to  dismiss  appeal. 
Brnest  Sary,  for  the  motion.    B/uippard 
Bros.,  contra. 

A  motion  was  made  to  dismiss  an  appeal 
in  a  case  at  law,  because  the  exceptions  to  the 
rulings  of  the  presiding  judge,  on  which  the 
appeal  was  based,  had  not  been  taken  at  the 
trial,  nor  within  10  days  after  the  rising  of 
the  court.  The  motion  was  granted  per 
curiam,  without  prejudice;  the  chief  justice 
saying  that  this  order  would  not  prevent  the 
appellants  from  moving  to  restore  the  case 
under  the  act  of  1880,  if  so  advised. 


(28  8.  C.  609) 

Samdebs  «.  Sandsrs,  (two  cases.)' 

(Supreme  Court  cf  South  Carolina.    May  98, 
1888.) 

APPBAI/— Practics. 
A  petition  was  filed  to  reopen  certain  orders 
granting  leave  to  an  appellant  to  serve  his  "pro- 
posed case"  and  to  serve  amendments  to  the<*pro- 
posed  case  "  on  the  ground  that  the  opposing  attor- 
ney had  made  arrangements  with  another  attor- 
ney to  appear  for  him  on  the  hearing  of  the  mo- 
tion for  such  orders,  but  that  at  the  last  moment 
tlie  latter  had  signifled  his  inability  to  be  present 
Held,  that  as  the  petition  did  not  show  that  the 
court  had  overlooked  any  principle  of  law  or  matter 
of  fact  material  to  the  case,  nor  tliat  judgment  was 
obtained  against  the  petitioner  by  default,  it  should 
be  dismissed. 

On  May  11th,  this  court,  after  due  notice 
of  the  motions,  granted  the  appellant  in  the 
first  case  leave  U>  serve  his  "proposed  case," 
and  the  respondent  in  the  other  case  leave  to 
serve  amendments  to  the  "proposed  case." 
These  were  motions  to  reopen  these  orders, 
the  aflRdavit  in  support  of  these  motions  stat- 
ing that  the  opposing  attorney  had  sent  bis 
papers  to  an  attorney  at  Columbia,  to  appear 
for  him,  and  on  May  10th,  at  Barnwell,  re- 
ceived a  telegram,  sent  by  said  Columbia  at- 
torney from  Charleston,  saying  he  would  not 
be  in  Columbia;  and  the  affidavit  further 
stated  that  it  was  then  too  late  for  affiant  to 
make  other  arrangements. 

/.  O.  JDavant,  for  the  motions.  Robert 
Aldrioh,  contra. 

Per  Cdbiam.  It  not  appearing  in  the  pe- 
titions in  the  above  cases  tliat  this  court 
overlooked  any  principle  of  law  or  matter  of 
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fact  iDBtetfal  to  the  case  in  its  juiiRinent, 
«oaght  lo'be  reviewed,  and  tlie petitioner  liav- 
ing  failed  to  sliow  tliat  the  said  judgment 
was  obtained  .igainst  him  by  his  default,  it  is 
ordert^  that  aaid  petitions  be  dismissed. 


'30  S.  C.  428) 

Waldrof  0t  <U.  0.  Lbahak  H  at. 

(Supreme  Court  of  Scnith  CaroUiM.    March  38, 
1889.) 

Tkcsts— Release— SuRBTixs. 

1.  Wbere  a  trustee  obtains  from  his  cestui  tpte 
tm»t  a  release  of  his  contingent  remainder  in 
the  trust  fund,  for  inadequate  consideration,  with- 
out informing  him  that  a  part  of  the  fund  has 
been  used  in  the  purchase  of  land  which  has  been 
4X)nveTed  to  the  trustee's  wife,  such  release  should 
be  held  invalid  for  the  suppression  of  a  material 
fact,  though  the  cestui  que  tnut  is  of  full  age,  and 
employed  counsel  to  examine  the  records,  etc.,  to 
determine  the  value  of  his  interest  Bihpson,  C. 
J.,  dissenting. 

8.  Though  suoh  release  be  invalid  for  the  reasons 
mentioned,  the  trustee's  sureties  are  discharged 
thereby,  as  they  would  be  warranted  in  supposing 
it  final,  and  that  they  need  not  take  steps  to  secure 
themselves  against  the  trustee's  misocmduot 

Appeal  from  common  pleaa  circuit  court 
of  Laurens  county;  W.  H.  Wallace,  Judge. 

Action  by  £.  F.  Waldrop  and  others 
against  Samuel  Leaman  and  others,  to  vacate 
a  release  given  by  plaintiffs  to  defendant  of 
the  interest  of  plaintiffs  in  certain  trust 
funds  of  which  said  Leaman  was  trustee, 
and  to  require  an  accounting.  Judgment 
for  plaintiffs  vacating  the  release  as  to  said 
Leaman,  but  holding  it  valid  as  to  his  sure- 
ties.    The  plaintiffs  and  Leaman  appeal. 

Benet  &  MoGotoan  and  L.  W,  Simktns, 
for  plaintiffs.  Ball  <£  Watta,  Ferguson  dk 
Featfiemtone,  Holtnts  <£■  Simpson,  and  /.  8. 
R.  Thompson,  tot  defendants. 

Simpson,  C.  J.  Some  time  in  1866  the  de- 
fendant Samuel  Leaman  was  appointed  by 
the  court  trustee  of  a  considerable  fund  be- 
queathed by  one  Robert  Workman  to  John 
D.  Williams  Jn  trust  for  his  imbecile  son, 
Robert  Workman,  Jr.,  during  his  life,  to  be 
used  for  the  maintenance  and  support  of  his 
said  son,  "as  long  as  he  lives,"  anU  at  his 
death  the  remainder  to  be  equally  divided 
among  the  children  of  the  said  testator  then 
living,  "or  the  child  or  children  of  such  as 
be  dead;  the  child  or  children  taking  among 
themselves  such  part  as  their  parent  would 
be  entitled  to  if  living."  Williams  was  the 
executor  of  the  will,  and  to  him.  as -execu- 
tor, this  bequest  for  the  purposes  mentioned 
Wiis  given;  and  Leaman,  by  order  of  the 
court,  was  substituted,  1866,  in  his  stead,  as 
stated.  I.eamangave  bond  for  the  faithful 
discharge  of  the  trust,  with  James  Bryson, 
William  Leaman,  James  Leaman,  Mary  Wal- 
drop, and  the  said  John  D.  Williams  as  sure- 
ties, and  thereupon  took  charge  of  the  trust 
fund,  wliich  was  turned  over  to  him  by 
Williaius.  Robert  Workman,  the  testator, 
died  in  1857,  leaving  three  children,  to-wit, 
W.  P.  Workman,  Mary  Waldrop,  and  the 
<Mt(u^  gue  trust,  Robert  Workman,  Jr.  W. 
P.  Workman  died  in  1869,  without  any  child 


or  children,  and  Mary  Waldrop  died  in  1880, 
leaving  children,  to-wit,  E.  P.  Waldrop,  Em- 
ma £.  Nance,  Mary  E.  Bryson,  the  plaintiffs 
in  this  action,  and  Susan  Leaman,  the  wife' 
of  Samuel  Leaman,  and  also  a  grandchild, 
W.  y.  Winebrenner,  the  son  of  a  deceased 
child.  Robert  Workman,  Jr.,  the  cestui  gue 
tntst,  died  in  1882.  Some  time  in  1881. 
after  the  death  of  Mary  Waldrop,  and  before 
the  death  of  the  ctstui  que  trust,  the  children 
of  Mary  Waldrop,  the  plaintiffs  and  defend- 
ants here,  including  the  grandson  Winebren- 
ner, and  the  husbands  of  the  females.  In  con- 
sideration of  f  1,000  to  each  of  said  children, 
and  to  said  grandson,  by  and  nnder  seal,  bar> 
gained,  sold,  assigned,  conveyed,  and  released 
to  the  said  Samuel  ILieaman,  etc.,  their  entire 
interest,  vested  or  contingent,  in  the  said 
trust-estate,  with  the  condition  that  said  Lea- 
man was  to  continue  to  support  and  main- 
tain the  ceiitui  que  trust  as  long  as  he  lived, 
and  upon  failure  to  dosotheounveyancewas 
to  be  null  and  void,  The  consideration  ax- 
pressed  seems  to  have  been  paid,  and  on  the 
19tb  of  October,  1882,  the  deed  was  recorded 
in  the  clerk's  ofllce  of  the  county.  The  eet- 
tui  que  trust  died,  as  stated,  in  1882,  and  on 
the  2d  of  October,  1884,  the  action  below  was 
commenced  by  E. F.  Waldrop.Emrua  Nanoe, 
and  her  husband,  W.  D.  Nance,  Mary  B. 
Bryson,  and  her  husband,  J.  H.  Bryson.  all 
of  whom  bad  signed  the  deed  aforesaid,  to 
vacate  the  same  on  the  ground  of  alleged 
misrepresentation  of  material  facts  concern- 
ing the  trust-estate,  fraud,  and  undue  in- 
lluence,  by  the  said  Samuel  Leaman  in  pro- 
curing said  deed,  and  also  that  the  said 
cestui  que  trust  had  not  been  properly  cared 
for.  and  for  an  accounting  as  if  no  such  deed 
had  ever  been  executed.  The  wifeof  Samuel 
L''aman,  James  Leaman,  a  surviving  surety 
to  the  bond  aforesaid,  the  executor  of  John 
D.  Williams,  and  his  devisees  and  legatees, 
wore  made  parties  defendant  The  main 
issue  in  the  case  was  as  to  the  validity  of  the 
deed  and  release,  depending  upon  the  testi- 
mony as  to  the  alleged  misrepresentations, 
fraud,  and  undue  influence.  The  case  was 
ri'ferred  to  a  special  referee,  Mr.  J.  F.  J. 
Caldwell,  who  reported  that  while  there  was 
no  actual  fraud  or  purpose  on  the  part  of  the 
trustee,  Leaman,  to  mislead  the  other  parties, 
yet  that  it  did  not  appear  that  he  had  dis- 
closed the  true  extent  or  condition  of  the  es- 
tate, and  it  did  appear  that  he  had  hidden 
away  a  portion  thereof  by  having  the  Wal- 
drop land,  which  he  had  purchased  in  part  out 
of  the  trust  funds,  conveyed  to  his  wife. 
This,  with  the  gross  inadequacy  between  the 
trust-estate  and  the  66,000  paid  to  the  par- 
ties, in  his  opinion  was  sufficient  to  warrant 
the  setting  aside  of  the  deed  as  to  Leaman, 
the  trustee,  and  that  an  accounting  be  had, 
which  he  recommended;  in  the  accounting 
Leaman  to  have  credit  for  the  S5»0UO  paid, 
and  for  any  other  loss  which  he  may  hare  sus- 
tained in  compromising  and  settling  notes, 
etc.,  due  the  trust-estate,  nnder  the  impres. 
sion  that  lie  owned  them  individually,  after 
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the  assignment  and  transfer  above.  But  be 
recommended  as  to  the  sureties  on  Leaman's 
trust-bond  that  the  deed  sbould  stand,  oper- 
ating us  a  complete  discliarge  to  them.  This 
report  was  oonfrrmed  hj  bis  honor.  Judge 
Wallace,  and  from  his  decree  this  app^ 
is  before  us;  the  plaintiffs  contesting  it  be- 
canse  the  sureties  were  held  discharged,  and 
the  defendant  Learaan  contesting  It  l)ecaaBe 
■aid  deed  was  not  lield  valid  as  to  him. 

Taking  up  Leaman's  appeal  first,  there  can 
be  no  dottbt  as  to  the  principles  of  law  and 
equity  governing  in  tht^ae  matters  of  settle- 
ment between  trustee  and  cestui  qtu  trutt, 
and  as  to  the  conduct  required  of  the  trustee 
in  the  management  of  the  trust-estate. 
These  principles  have  been  fully  and  correct- 
ly stated  in  the  argument  on  botli  sides,  and 
therefore  they  need  no  elaboration  here. 
Without  referring  to  authorities  or  decided 
cases,  of  which  the  l>ooks  are  full,  we  uiay 
say,  in  brief,  that  the  utmost  good  faith  is 
required;  there  must  be  no  suuuMtto  falsi 
or  tuppressio  wri;  there  must  be  no  profit 
made  to  the  trustee  in  the  management  of 
tlw  estate,  and  all  settlements  between  them 
must  be  fairly  made,  with  no  concealment, 
undue  inSuence.  or  misleading.  But  at  the 
same  time,  if  the  parties  are  of  full  age,  sui 
juris,  and  capable  of  understanding  their 
rights,  with  full  opportunity  of  ascertaining 
tliem,  under  no  disability,  advised  as  to  all 
the  ciroumstances  surrounding  the  matter  or 
in  a  situation  by  reasonable  and  proper  dili- 
gence to  be  thus  advised,  and  tliey  proceed, 
tbeymust  abide  the  result;  and,  should  their 
action  subsequently  result  in  loss,  tiiere  is 
no  reason,  as  is  said  in  Mnrrel  v.  Murrel,  2 
Strob.  £q.  148,  "why  the  court  uf  equity,  or 
any  otiier,  should  be  called  to  protect  them 
from  the  consequences  of  their  folly."  Mo- 
Dow  T.  Brown,  2  S.  O.  95;  Bossard  v. 
Wiiite,  9  Rich.  £q.  496. 

Now,  the  law  l>eing  plain,  the  question 
here  as  to  Leaman  is  mainly  a  question  of 
fact  The  referee  found  as  mutter  of  fact 
tiutt  there  was  enough  in  the  conduct  of  the 
trostee  in  connection  with  the  execution  of 
the  deed  in  question  to  demand  that  it  be 
vacated,  and  his  honor,  tlie  circuit  judge, 
has  confirmed  this  finding;  so  that  the  ques- 
tion of  reversal  or  affirmance  of  this  much  of 
the  decree  comes  before  us  under  the  rule 
often  referred  to  and  acted  upon,  nut  only  by 
our  court,  but  by  all  of  the  courts  where 
justice  and  law  are  properly  administered, 
to-wit,  snob  findings  must  be  .affirmed,  and 
taken  as  established  facts  in  the  case,  unless 
they  are  clearly  without  any  testimony  to 
support  them,  or  are  obviously  in  condict 
with  the  preponderance  of  said  testimony. 
We  have  examined  tha  testimony  reported 
by  the  referee,  with  the  rule  above  as  our 
guide;  and.  while  we  find  some  testimony  to 
support  the  finding  of  the  referee  in  so  far 
aa  the  plaintiffs  Emma  Nance  and  Mary  £. 
.Brysoti  are  concerned,  we  do  not  find  any  to 
sustain  the  finding  as  to  £.  F.  Waldrop.  It 
seems  to  us  that  Waidcop  was  the  prime 


mover  ia  this  whole  matter.  He  aonght 
Leaman,  and  proposed  to  sell.  He  took  ad- 
vice from  an  attorney,  and  throngh  him  ex- 
amined the  records,  Leaman's  retnm,  etc., 
and  no  doubt  had  full  information  as  to  the 
amount  of  the  estate,  and  (rf  the  solvent 
character  of  Leaman's  bond,  and  he  persist- 
ed in  having  the  settlement  made.  That  he 
was  in  need  of  money  was  not  Leaman's 
fault,  nor  is  there  the  slightest  evidence  that 
Leaman  took  advantage  of  his  impecunios- 
ity.  He  was  of  full  age,  and  intelligent, 
and  made  this  contract  with  his  eyes  open. 
Under  these  ciroumstances,  even  assuming 
that  it  was  a  foolish  oae  on  his  part,  "there 
is  no  reason  why  this  court,  or  any  other, 
should  be  called  upon  to  protect  him  from 
the  consequences  of  his  own  folly."  As  to 
the  inadequacy  of  the  consideration,  it  is 
true  tiiat,  in  the  light  of  subsequent  events, 
this  looks  striking;  but  is  that  the  way  to 
consider  this  matter?  Ought  not  the  facts  that 
tliese  plaintifts  hod  no  interest  until  the  death 
of  Itobert  Workman.  Jr.,  and  that  it  depend- 
ed upon  their  surviving  him  whether  their 
interest  would  be  realized;  tliat  Robert  was 
stout  and  robust,  and  it  was  not  at  all  cer^ 
tain  but  that  he  might  outlive  them,  or  some 
of  them ;  and  that  I^eaman  was  taking  this 
risk,  with  the  danger  of  losing  all  that  he 
bad, — to  be  considered?  What  would  have 
been  the  market  Vidue  of  plaintiffs'  inter- 
ests, it  put  up  for  sale,  thus  surrounded? 
And  ought  not  the  inadequacy  be  looked  at 
from  that  stand-point?  See  8  Amer.  &  £ng. 
Cyclop.  Law,  40. 

So  much  of  tlie  decree  as  sustains  the 
deed  as  a  discliarge  of  the  defendants,  sure- 
ties on  Leaman's  bond,  we  think  must  be 
affirmed.  The  settlement  between  the  trus- 
tee and  these  other  parties  was  no  doubt 
known.  It  was  placed  on  record,  and  the 
sureties  were  well  warranted  in  supposing 
that  it  was  final.  They  were  lulled  into  a 
feeling  of  security,  and,  having  no  sense  of 
danger,  were  prevented  from  even  consider- 
ing the  propriety  at  taking  any  steps  for 
their  protection,  which  we  think  was  suffi- 
cient. See  Kirby  v.  Taylor,  6  Johns.  Ch. 
242;  Aaron  v.  Mendel,  78  Ky.  427,  cited-  by 
the  referee;  Brandt,  Sur.  S  211;  Rosborough 
V.  McAliley,  10  S.  0.  245:  and  Motes  t. 
Madden,  14  S.  G.  488.  Our  conclusion  leads 
to  the  result  that  the  judgment  below  should 
be  affirmed  as  to  the  plaintiffs  Emma  Nance 
and  hnsbaud,  William  D.  Nance,  and  as  to 
Mary  £.  Bryson  and  husband,  J.  H.  Bryson, 
and  as  to  the  defendants  William  Leaman, 
James  W  Watts,  as  executor  of  John  D. 
Williams,  deceased,  and  the  devisees  and 
legatees  of  said  Williams;  but  that  it  be  re- 
versed as  to  £.  F.  Waldrop,  the  deed  in 
question  standing  good  as  to  him;  and  that 
an  accounting  should  be  had  de  novo, — the 
trustee  being  entitled  to  a  credit  of  the 
85.000  paid  out  by  him  under  the  settlement 
to  the  successful  parties,  and  also  to  the  lil>- 
era!  suggestion  made  by  the  referee,  in  re- 
gard   to   any   compromises   or   collections 
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luade  hj  him  of  the  notes,  etc.,  due  the  es- 
tate since  the  execution  of  the  deed. 

The  other  questions  raised  in  the  appeal, 
it  seems  to  us,  need  not  now  be  considered, 
in  view  of  the  conclusion  reached  on  the 
question  above.  I  think  that  the  judgment 
of  the  circuit  court  should  be  affirmed,  ex- 
cept  so  far  as  £.  F.  Waldrop  is  concerned, 
and  that  as  to  him  it  should  be  reversed,  and 
that  the  case  be  remanded  for  such  further 
proceeding  as  may  be  necessary  to  carry  out 
the  views  herein  above  announced.  My 
brethren,  however,  do  not  concur  as  to  Wal- 
drop.  Tliey  are  of  opinion  that  the  judg- 
ment below  should  be  affirmed  as  a  whole, 
and  in  accordance  therewitti,  it  is  tlie  judg- 
ment of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

McIvEB,  J.,  (eoneurring  speoially.)  I 
concur  in  the  conclusions  reached  by  the 
chief  justice,  except  that  reversing  so  much 
of  the  judgment  below  as  is  In  favor  of  the 
plaintiff  E.  F.  Waldrop.  I  regard  the  trans- 
action between  the  trustpe,  Samuel  Leaman, 
and  the  remainder-men  after  the  termination 
of  ttie  life-estate  of  Robert  Workman,  Jr., 
as  a  sale  of  their  interests  to  the  trustee; 
and  the  rule,  as  I  understand  it,  is  that,  to 
sustain  such  a  transaction,  the  trustee  is 
bound  to  make  the  fullest  and  fairest  dis- 
closure of  the  nature  and  amount  of  the 
trust-estate.  Now,  although  it  cannot  be 
doubted  that  £.  F.  Waldrop  consulted  com- 
petent counsel  and  obtained  from  him  full 
information,  so  far  as  the  records  would 
show,  it  does  not  appear  tliat  his  counsel 
either  bad  or  could  have  obtained  any  infor- 
mation as  to  the  investment  of  a  large 
amount  of  the  trust  funds  in  the  tract  of 
land  which  Leaman  bought  and  took  titles 
in  the  name  of  his  wife,  three-fourths  of  the 
purchase  money  having  been  paid  out  of  the 
trust  funds.  On  the  contrary,  Leaman,  in 
his  own  testimony,  says  that  be  did  not  in- 
form the  parties  of  this  investment  of  $1,500 
of  the  trust  funds.  Tliis,  it  seems  to  me,  to 
say  nothing  of  the  other  circumstances  of 
the  case,  was  a  clear  auppressio  vert.  But 
as  the  special  master,  in  his  full  and  clear 
report,  has  so  satisfactorily  vindicated  his 
conclusions,  it  would  be  a  work  of  superero- 
gation to  attempt  to  add  anything  to  what 
is  there  so  well  said.  I  think  the  judgment 
of  the  circuit  court  should  be  affirmed. 

McGowAN,  J.    I  concur  with  Mr.  Justice 
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(Supreme  Court  of  OeorffUu    March  1, 1880.) 
ExiccTioN— Ci.^a(  BT  Third  Fibson— L^bobbb's 

LlBM. 

1.  A  claimant  of  personal  property  levied  oa 
under  ezeontion  on  loreolOBnre  of  a  laborer's  lien 
is  not  oonoemed  aa  to  the  regularity  or  validity  of 
the  foreclosnre  proceedings,  and  cannot  move  to 
have  them  dismissed.  The  only  proper  motion  for 
him  to  make  Is  to  dismiss  the  levy  as  to  the  prop- 
Arty  shown  to  be  his. 


3.  An  affidavit  is  BUffi(dent  which  seeks  to  fore- 
close a  laborer's  lien  in  a  summary  manner,  not 
against  land,  but  against  the  property  of  the  de- 
fendantj  and  where  tlia  execution  is  levied  npon 
personal  property  only ;  and  the  fact  that  the  clerk 
m  issuing  it  inserted  therein  the  words  *■  lands  and 
tenements"  does  not  vitiate  the  exeontion  as  t« 
the  personal  property. 

Error  from  superior  court.  Brooks  conntj; 
Hansbli.,  Judge. 

Before  the  ordinary  of  Brooks  ooanty,  oo 
August  14,  1885,  a  N.  Williams  made  affi- 
davit that  O.  G.  Potter,  of  said  oonmty,  was 
indebted  to  him  8328.53  principal,  and  #9.^ 
interest,  "for  manual  labor  performed  by 
said  Williams  and  his  minor  son,  Alonzo 
Williams,  who  is  a  minor,  and  worked  for 
said  Potter,  by  corfkent  of  bis  father,  but  bis 
said  father,  G.  N.  Williams,  was  to  receive 
the  pay  for  his  said  son.  Said  G.  N.  Will- 
iams avers  that  he  and  bis  said  son  worked 
for  said  G.  G.  Potter  as  laborers  in  and  about 
a  factory  run  by  said  Potter  in  Brooks  ooan- 
ty, Ga.;  that,  of  the  $328.58  due  said  Will- 
iams for  said  labor,  the  sum  of  $258.53  is 
due  for  affiant's  own  labor  in  and  abont  said 
factory,  and  the  sum  of  $75  is  due  affiant  tat 
the  labor  of  affiant's  said  son  in  and  abont 
said  factory.  Affiant  avers  that  as  such  labor- 
ers be  and  his  said  son  faithfully  performed 
and  completed  his  contract  of  labor  with  said 
Potter;  that  since  said  sum  became  dne  he 
demanded  payment  of  same  of  said  Potter, 
who  refused  to  pay  said  debt,  and  still  re- 
fuses to  pay  the  same."  Affiant  farther 
avers  "that  he  makes  this  affidavit  within  12 
months  of  the  time  said  sum  of  money  be- 
came  due,  and  for  the  purpose  of  foreclosing 
bis  laborer's  general  lien  upon  the  property 
of  said  O.  G.  Potter,  now  in  said  county  of 
Brooks."  This  affidavit  was  filed  in  the  of- 
fice of  the  superior  court  clerk,  upon  the  same 
day;  and  upon  the  same  day  the  clerk  issued 
execution'  against  "the  goods  and  chattels, 
lands  and  tenements  of  G.  G.  Potter"  for  the 
full  sum  of  principal  and  interest  claimed, 
and  also  for  costs,  "which  amounts  0.  N. 
Williams  has  this  day  recovered  against  said 
G.  G.  Potter  by  a  foreclosure  of  a  laborer's 
lien  for  principal,  interest,  and  costs;"  the 
execution  being  made  returnable  to  the  ensu- 
ing term  of  the  superior  court  of  said  ooanty. 
Upon  the  same  day  tills  execution  was  levied 
upon  certain  machinery,  waste,  and  other 
personalty.  Potter  made  defense  to  this  fore- 
closure, denying  the  indebtedness,  denying 
that  plaintiff  was  a  laborer,  denying  tliat  be 
ever  made  any  contract  for  the  labor  of  Alon- 
zo  Williams,  and  denying  that  any  demand 
for  the  payment  of  the  debt  was  ever  made 
upon  him.  The  issue  thus  made  was  found 
against  him.  W.  N.  Dixon  then  interposed 
a  claim  to  the  property  levied  on.  Upon  the 
trial  of  the  claim  case  claimant  moved  todis- 
miss  the  affidavit,  execution,  and  levy  for 
the  following  reasons:  (1)  Because  the  pro- 
ceeding was  not  in  conformity  with  the  law 
authorizing  the  enforcement  of  liens,  but  was 
informal  and  illegal;  (2)  iMcause  plaintift 
sought  to  recover  for  the  labor  of  his  son.  a 
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minor;  (3)  because  of  a  misjoinder  in  pro- 
ceeding for  the  recovery  for  his  own  labor 
as  well  as  for  his  son's;  (4)  because  there 
was  no  allpgation  setting  forth  the  terras  of 
the  contract,  as  required  by  l;iw;  (6)  because, 
in  making  the  usual  otitb  for  the  enforce- 
ment of  his  liens  against  personalty,  be  fur- 
ther claims  in  his  affidavit  that  bis  lien  ex- 
tended  to  all  the  property  of  defendant  in  the 
county  of  Brooks;  (6)  because  the  execution 
did  not  follow  the  aflSdavit;  (7)  because  the 
execution  was  illegal  in  being  directed  against 
the  goods  and  chattels  of  the  defendant,  and 
bis  lands  and  tenements  as  well.  This  mo- 
tion was  overruled.  PlaintifC  tendered  in 
evidence  the  verdict  of  foreclosure,  the  exe- 
ention  and  the  levy,  which  were  admitted  by 
the  court  over  the  objections  of  claimant, 
for  the  reasons  set  forth  in  his  motion  to  dis- 
miss. Plaintiff  introduced  oral  testimony 
tending  to  sliow  that  the  property  levied 
upon  was,  at  the  time  of  the  levy,  in  the  pos- 
session of  Potter,  and  that  it  was  Potter's 
property.  No  evidence  seems  to  have  been 
introduced  by  claimant.  The  property  was 
found  subject,  and  claimant  moved  for  a  new 
trial  on  the  grounds  stated  in  the  opinion. 
It  was  ordered  by  the  court  that  a  new  trial 
be  granted  unless  plaintiff  should  deduct 
from  the  verdict  his  claim  for  the  services  of 
his  son,  and  write  oiff  the  same.  Plaintiff 
did  write  off  said  sum,  and  defendant  ex- 
cepted, and  contends  that  a  new  trial  should 
have  been  granted  unconditionally. 

J.  if.  McVall  and  D.  W.  Roundtree,  for 
plaiqtiif  in  error.  W.  B.  Bennett,  J.  B. 
Bennett,  and  E.  P.  8.  Denmark,  for  defend- 
ant in  error. 

Simmons,  J.  It  appears  from  the  record 
in  this  case  that  Williams  foreclosed  his 
laborer's  lien  against  Potter,  and  had  the 
same  levied  on  certain  personal  property. 
Potter  made  defense  to  the  foreclosure,  and 
denied  the  indebtedness,  and  denied  that  the 
plaintiff  was  a  laborer,  and  also  denied  that . 
any  demand  for  the  payment  of  the  debt  was 
ever  made  upon  him.  Upon  this  issue  the 
Jury  found  against  him.  Dixon  interposed 
a  claim  to  the  property  levied  upon.  On  the 
trial  of  the  claim  case  claimant  moved  to  dis- 
miss the  afiBdavit,  execution,  and  levy,  upon 
the  grounds  set  forth  in  the  report  of  this 
case.  This  motion  was  overruled  by  the 
court.  Tlie  plaintiff  then  tendered  in  evi- 
dence the  affidavit  of  foreclosure,  the  exe- 
cution, and  the  levy.  The  claimant  objected 
thereto  on  the  same  grounds  that  l>e  had  be- 
fore made  in  his  motion  to  dismiss  and 
quash  the  execution.  This  objection  was 
overruled.  Plaintiff  introduced  oral  evidence 
to  show  that  the  property  levied  upon  was,  at 
the  time  of  the  levy,  in  possession  of  Potter, 
and  that  it  was  Potter's  property.  The 
claimant  introduced  no  evidence.  The  jury 
found  the  property  subject,  and  the  claimant 
moved  for  a  new  trial  upon  the  following 
groands:  First,  error  in  refusing  to  dis- 
miss the  foreclosure  proceedings;  second,  be- 


cause the  verdict  was  contrary  to  law  and  to 
the  evidence;  third,  error  in  admitting  in 
evidence  the  aSBdavit,  execution,  and  levy. 

1.  The  court  overruled  the  motion,  and 
the  claimant  excepted.  There  was  no  error 
in  overruling  the  motion  on  any  of  the 
grounds  taken  therein.  The  claimant  had  no 
right  to  move  to  dismiss  the  foreclosure  pro- 
ceedings. It  was  a  matter  that  did  not  con- 
cern him,  whether  the  execution  was  legal 
or  illegal,  as  between  the  plaintiff  and  the 
defendant  in  the  execution.  The  only  proper 
motion  for  him  to  have  made  at  that  stage  of 
the  trial  would  have  been  to  dismiss  the 
levy.  If  the  court  had  granted  his  motion  it 
would  have  relieved  his  property  (if  it  was 
his)  from  the  execution.  Gazan  v.  Boyce, 
78  Ga.  512,  3  S.  E.  Bep.  753,  and  oases  cited. 

2.  There  was  no  error  in  overruling  the 
motion  upon  the  second  ground.  There  was 
sufficient  evidence  to  authorize  the  Qndingof 
the  jury  that  the  property  belonged  to  Potter, 
the  defendant  in  the  execution.  The  claim- 
ant failed  to  introduce  any  evidence  what- 
ever denying  that  it  was  Potter's  property. 

3.  Nor  was  there  any  error  in  overruling 
tlie  motion  upon  the  third  ground  taken 
therein.  In  our  opinion,  all  the  necessary 
allegations  were  made  in  the  affidavit  to 
foreclose  the  lien.  It  did  not  seek  to  fore- 
close the  lien  in  a  summary  manner  against 
land,  but  against  the  property,  of  the  de- 
fendant, and  the  execution  was  levied  upon 
personal  property.  In  the  case  of  Snow  v. 
Ck)uncil,  65  Ga.  123,  relied  on  by  counsel  for 
the  plaintiff  in  error,  the  laborer  sought  to 
foreclose,  not  only  upon  the  personal  prop- 
erty, but  upon  land  also,  and  the  court  dis- 
missed the  proceedings;  holding  that  a 
laborer  could  not  foreclose  his  lien  in  a  sum- 
mary manner  upon  land.  If  that  case  is 
well  decided,  it  differs  from  this  as  above 
mentioned.  The  fact  that  the  clerk,  in  issu- 
ing the  execution,  inserted  therein  "lands 
and  tenements,"  did  not  vitiate  the  execu- 
tion. It  was  good  at  least  against  the  per- 
sonal property.  Mitchell  v.  Printup,  19  Ga. 
579;  Skipper  v.  Chess  Carley  Co.,  76  Ga.  752. 
Judgment  affirmed. 


(82  Oa.  B92) 

Bennbtt  et  al.  v.  Orat. 

{Supreme  Court  of  Georgia.    March  88, 1889.) 
Liens  on  Saw-Mills— Pbocedubb. 

1.  Under  Code  Oa.  t  1985,  declaring  that  "all 
persons  furnishing  saw-mills  with  timber,  provis- 
ions, or  any  other  thine  necessary  to  cany  on  the 
work  of  saw-mills,  shall  have  liens  on  said  mills 
and  their  products, "  an  affidavit  for  lien  properly 
alleges  that  the  provisions  were  furnished  to  the 
mill  of  the  person  named,  and  not  to  the  person 
himself. 

2.  It  is  not  necessary  to  allege  that  the  provls- 
ions  were  furnished  under  a  contract. 

3.  Where  the  affidavit  states  that  "provisions" 
were  furnished,  it  need  not  state  that  they  were 
necessary. 

4.  The  fact  that  the  execution  issued  on  the  affi- 
davit directs  the  sheriff  to  levy  on  the  engine  and 
fixtures  as  well  as  the  saw-nml  and  lumber,  does 
not  make  the  execution  void.  If  the  engine  and 
fixtures  were  not  a  part  of  the  saw-mUl,  the  direc- 
tion as  to  them  was  surplusage,  and  the  ezer<ition 
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wouU  stiU  be  goo4  against  the  saw-mill  and  prod- 
ucts. 

5.  Ao  affidavit  stating  that  R.  McD.  Bennett  Is 
a  member  of  the  firm  of  J.  F.  Bennett  8c  Co.,  (the 
lienora,)  and  that  he  is  the  duly-atttborized  agent 
of  the  firm  to  make  the  affidavit,  signed  "J.  F.  Bes- 
SEiT  &  Co.,  by  R.  McD.  Be.ssett,  "  is  not  the  affi- 
davit of  the  firm,  but  that  of  R.  McD.  Bennett. 

Error  from  superior  court.  Ware  county; 
Atkinson,  Judge. 

H.  P.  Brewer  and  /.  L.  Sweat,  for  plain- 
tiff in  error.  0.  8ymmea,  S.  W.  Hitch,  L. 
A.  Wihon,  and  B.  H.  Myers,  toi  defendants 
in  error. 

Simmons,  J.  On  tlie  18th  day  of  July, 
18t)6,  B.  McD.  Bennett  made  oath  before  the 
ordinary  of  Ware  county  thut  he  was  a  mem- 
ber of  the  firm  of  J.  F.  liennett  &  Ck).;  that 
in  the  months  of  February,  Maich>  April, 
and  May,  1886,  they  furnished  "to  the  saw- 
mill of  J.  M.  Bryan,  of  said  county,  said  mill 
being  situated  in  said  county,  at  Oordonia, 
on  the  Brunswick  &  Western  Railroad,  on 
lot  of  land  number  91  in  the  Seventh  di.strict 
of  said  county,  provisions  and.  other  things 
necessary  to  carry  on  the  work  of  said  Saw- 
mill, all  of  the  aggregate  value  of  $233.34. 
Affiant  avers  that  said  amount  of  $233.34  is 
now  due  and  unpaid,  and  tliat  after  the  same 
became  due  he  *  *  *  demanded  payment 
of  the  same  of  said  J.  M.  Bryan,  the  owner 
of  said  mill,  and  also  of  Mrs.  Bryan,  the 
wife  of  the  said  J  M., "  who  refused,  and 
still  refuse  to  pay;  that  the  demand  was 
made  before  the  expiration  of  12  months  aft- 
er the  amount  became  due;  and  affiant,  as 
duly-authorized  agent  of  J.  F.  Bennett  & 
Co.,  makes  this  affidavit  within  12  months 
after  the  said  amount  became  due  "for  the 
purpose  of  forecloeing  tiie  lien  of  the  said  J. 
F.  Bennett  &  Co.  on  said  saw-mill,  and  all 
the  lumber  now  piled  and  On  the  yard  of 
said  mill,  said  luiuber  being  the  product  of 
said  mill."  The  affidavit  is  signed  "J.  F. 
Bennbtt  &  Co.,  by  R.  McD.  BnaiNBTT." 
Upon  this  affidavit  execution  was  issued 
"that  of  J.  M.  Bryan  of  said  county,  and  of 
a  co'tain  saw-mill,  engine,  and  fixtures,  sit- 
uated at  Gordonia,  on  the  Brunswick  & 
Western  Railroad,  on  lot  of  land  91  in  the 
Seventh  district  of  said  county,  and  of  the 
lumber  on  the  yard  of  said  saw-mill,  said 
lumber  being  the  pru<luct  of  said  mill."  there 
should  be  made  the  sum  above  mentioned, 
"which  J.  F.  Bennett  &  Co.,  for  the  purpose 
of  foreclosing  their  lien  for  articles  furnished 
said  mill,  made  affidavit  is  due  and  owing 
from  the  said  Bryan,  the  owner  of  said  mill, " 
etc.  Upon  this  execution  entry  of  levy  was 
made  on  "one  saw-mill,  engine,  and  fixtures, 
situated  at  Gordonia,  on  the  Biunswick  & 
Western  Railroad,  on  lot  of  land  number  91 
in  the  Seventh  district  of  said  county,  and  all 
of  the  lumber  now  in  the  yard  of  said  saw- 
mill," said  property  levied  on  aa  the  property 
of  J.  M.  Brynn.  Gray  interposed  a  claim  to 
the  property  levied  on.  After  issue  joined, 
plaintiff  offered  bis  execution  and  the  affida- 
vit as  evidence.      Claimant  objected  to  the 


same,  and  moved  to  dismiss  the  levy,  and 
quash  the  j^. /a.  on  the  following  gronnds: 
(1)  The  affidavit  alleges  that  plaintiff  fur- 
nished the  mill  of  Bryan,  and  not  Bryan;  (2) 
the  affidavit  is  sworn  to  by  Bennett  &  Co; 

(3)  the  fl.  fa.  does  not  follow  the  affidavit; 

(4)  withdrawn;  (5)  the  affidavit  does  not 
state  that  the  articles  furnished  to  Bryan's 
mill  were  under  a  contract,  there  being  no 
privity  of  contract  established  between  plain- 
tiffs and  Bryan,  to  whose  mill  the  goods  were 
alleged  to  have  been  furnished;  (6)  levy 
void  for  uncertainty;  (7)  affidavit  does  not 
state  what  was  furnished,  except  provisions, 
and  that  the  articles  furnished  were  neces- 
sary. Upon  the  hearing  of  the  motion, 
plaintiff  offered  to  attach  a  bill  of  particulars, 
if  required  which  was  not  allowed.  The 
motion  was  sustained,  and  plaintiffs  except- 
ed. The  court  erred  in  dismissing  the  levy 
in  this  case  upon  any  of  the  grounds  ooa- 
tained  in  the  motion. 

1.  The  affidavit  property  allied  that  the 
provisions  were  furnished  the  mill  of  Bryan. 
Section  1985  of  the  Code  declares  tliatall  per- 
sons furnishing  saw-mills  with  timber,  pro- 
visions, or  any  other  thing  necessary  to  car- 
ry on  the  work  of  saw-mills,  shall  have  liens 
on  said,  mills  and  their  products.  Tbeaffidap 
vit  therefore  followed  this  section  of  the. 
Code. 

2.  The  next  objection  is  that  the  affidavit 
was  sworn  to  by  Bennett  &  Co.  We  do  not 
tliink  that  this  exception  is  well  taken.  The 
affidavit  sets  out  that  R.  McD.  Bennett  is  a 
member  of  the  firm  of  J.  F.  Bennett  &  Co.. 
and  that  be  is  the  duly-authorized  agent  of 
said  firm  to  make  this  affidavit.  It  is  true 
that  he  signs  it  "J.  F.  Bennett  &  Co.,  by 
R.  McIX  Bennett,  "  but  in  our  opinion  this 
did  not  make  the  affidavit  invalid.  It  waa 
not  the  affidavit  of  Bennett  &  Co.,  but  of  &. 
McD.  Bennett,  and  if  it  had  been  false  he 
could  have  been  indicted  for  perjury. 

3.  The  next  exception  is  that  the  execu- 
tion does  not  follow  the  affidavit.  This  ex- 
ception is  rather  vague  and  uncertain,  but 
we  suppose  it  means  that  the  execution  di- 
rected the  sheriff  to  levy  on  the  engine  and 
fixtures  as  well  as  the  saw-mill  and  lumber. 
We  do  not  think  that  would  make  the  execu- 
tion or  the  levy  void.  If  the  engine  and  fix- 
tures were  not  part  of  a  saw-mill,  it  was  suiw 
plusage  on  the  part  of  the  olerk  to  insert 
them  in  the  body  of  the  execution,  and  the 
execution  would  still  be  good  against  the 
saw-mill  and  Ihe  products  of  said  mill.  Dix- 
on V.  Williams,  ante,  468.  last  term,  and 
cases  there  cited. 

4.  The  next  exception  is  that  the  affidavit 
does  not  state  that  the  articles  furnished  to 
Bryan's  mill  were  furnished  under  a  con- 
tract. We  do  not  think  it  is  necessary,  un^ 
der  this  section  of  the  Code,  to  set  out  the 
tact  or  the  terms  of  the  contract  between  tb« 
parties.  The  affidavit  does  state  ttiat  the  ar- 
ticles were  furnished  to  the  saw-mill  of 
Bryan,  and  states  tlie  nature  of  the  articles 
furniahed,  and  the  owner  of  the  mill  at  the 
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time  thej  were  furnished;  and  we  think  this 
was  a  suiB(  lent  compliance  with  section  1986 
of  the  Code. 

5.  It  is  complained  in  the  next  ground 
that  the  levy  was  void  for  uncertainty.  It 
seems  to  us  that  it  was  suificiently  certain 
and  specific.  It  slates  that  the  property  lev- 
ied upon  is  "one  saw-niill,  engines,  and  Bx- 
tares,"  "and  all  of  the  lumber  now  in  the 
yard  of  said  saw-mill."  "situated  at  Gor- 
donia,  on  the  Brunswick  &  Western  Rail- 
road," and  the  counly,  the  number  of  the 
district,  and  the  number  of  the  land  lot  are 
also  stated.  We  are  at  a  loss  to  see  how  it 
stiould  Irave  been  made  more  certain. 

6.  It  is  also  complained  that  the  affidavit 
does  not  state  what  was  furnished,  except 
provisions,  and  that  the  articles  furnished 
were  necessary.  The  affidavit  states  that 
provisions  were  furnished,  and  under  this 
section  of  the  Code  it  is  not  essential  to  al- 
l^e  that  provisions  were  necessary.  If  any 
other  thing  is  furnished  except  timber,  logs, 
and  provisions,  it  would  then  be  proper  to 
state  that  such  other  things  were  necessary; 
for  the  Code  says:  "All  persons  furnishing 
timber,  logs,  provisions,  or  any  other  thing 
necessary  to  carry  on  the  worli  of  saw-mills. " 
If  any  other  articles  than  those  above  enu- 
merated should  be  furnished,  the  person  fnr- 
nishing  the  same  should  then  allege  that 
these  articles  were  necessary  to  carry  on  the 
work  of  the  saw.-mill.  Here,  as  stated  be- 
fore, the  plaintilT  alleged  that  he  furnished 
provisions.  It  is  no  more  required  to  allege 
that  provisions  were  necessary  than  it  would 
be  that  the  logs  or  timber  were  necessary  for 
the  mill.    Judgment  reversed. 


(S2  Qa.  SSO) 

Brown  et  al.  v.  Mbroeb. 

(.Supreme  Court  of  Oeargia.     March  28,  1880.) 

UisoovEBT — CoirriircANCB. 

The  provisions  of  the  Code  touching  dtsoovery 
St  law  apply  as  well  to  plaintiffs  not  residing  in 
counties  whore  suite  are  pending  as  to  those  re- 
siding there.  Where  interrogatories  are  prepared, 
filed,  and  commission  attached,  and  where  notice 
of  the  same  has  been  duly  given,  if  the  discovery 
sought  is  material,  and  such  as  the  law  requires  to 
be  made,  if  it  be  not  made,  a  oontinnanoe  at  the  in- 
stance of  the  opposite  party  should  be  granted. 

(SyUatma  by  the  Court.) 

Error  from  superior  court,  Pulaski  county; 
KiBBBK,  Judge. 

Martin  <&  Smith,  for  plaintiff  in  error. 
Jordan  &  Wation,  contra. 

Blbcxlet,  C.  J.  The  court  below  held 
that  Code,  §§  3810-8814,  toucliing  discovery 
at  law,  is  not  available  in  behalf  of  defend- 
ants against  a  plaintiff  who  is  a  non-resident 
of 'the  county  in  which  the  suit  is  pending. 
We  think  this  construction  errtmeous.  The 
language  of  section  3t»10  is:  "Discovery  may 
be  had  from  the  opposite  party,  either  nom- 
inal or  real,  in  any  case  pending  in  any  court 
in  this  state."  And  section  8811  says:  "The 
party  seeking  the  discovery  may  either  sub- 
poena the  other  party  as  a  witness,  or  else 


file  inteiTogatories  and  sue  ont  a  commission, 
as  in  cases  provided  for  other  witnesses." 
The  terms,  "as  in  cases  provided  for  other 
witnesses,"  qualify  both  the  right  to  sub- 
pcena  and  the  right  to  file  interrogatories. 
As  other  witnesses  cannot  be  brought  by 
subpoena,  if  they  are  non-residents  of  the 
county  in  which  the  cause  is  pending,  neither 
can  a  party  to  the  suit  be  so  brought.  But 
it  does  not  follow  that  such  party  may  not 
be  examined  by  interrogatories.  On  the 
contrary,  by  the  general  law  applicable  to 
witnesses,  (Code,  §3877,)  any  witness  what- 
ever who  resides  out  of  the  county  may  be  so 
examined.  So  far  from  a  non-resident  plain- 
tiff being  exempt  from  the  obligation  to 
make  discovery  by  answering  interrogatories, 
it  is  the  sole  mode  by  which  he  can  be  called 
upon  for  discovery  at  law.  A  party  residing 
in  the  county  may  perliaps  be  examined  in 
either  method, — that  is,  in  person,  at  court, 
(his  attendance  having  been  enforced  by  sub- 
p<Bna)  or  by  interrogatories;  but,  unless  he 
does  reside  In  the  county,  the  only  way  to 
reach  him  is  by  Interrogatories.  That  a  non- 
resident party  is  amenable  to  this  mode  of 
examination  is  clear,  not  only  from  the  Code, 
but  from  prior  statutes  on  the  subject.  See 
Cobb's  Dig.  pp.  465-467;  Acts  1853-54,  pp. 
50, 51.  The  plaintiff  having  failed  to  answer, 
the  court  erred  in  overruling  the  motion 
for  continuance  made  by  the  defendants  be- 
low based  on  that  ground.  The  most  moderate 
penalty  for  such  default  was  the  continuance 
asked  for  and  denied.    Judgment  reversed. 


(aOa.  679) 

SAVAmiAB,  Etc.,  Bt.  Co.  o.  Flasagam. 

(Supreme  Court  of  Georgia.    Feb.  8, 1889.) 

RATUtOAD  CoUPANtU— ACCIDEirrS   AT  CKOSSIMOS. 

1.  The  declaration  alleging  that  the  locomotive 
was  not  supplied  with  proper  brakes,  evidence  re- 
specting its  brakes,  as  compared  with  those  of 
other  locomotives  belonging  to  the  same  company, 
was  admissible. 

2.  Where  the  speed  of  a  train  at  the  time  of  • 
negligent  homicide  oooorring  upon  a  pnblio  street 
was  material,  evidenoe  to  show  what  the  speed 
was  on  the  company's  property  just  before  reach- 
ing the  street  was  not  Irrelevant. 

8.  It  was  not  error  to  receive  evidence  of  doubt- 
ful admiosibUity,  and  such  was  the  character  of 
the  evidence  showing  the  high  speed  at  which  the 
same  engine  was  habitually  run  by  the  same  en- 
gineer at  the  same  place,  and  that  he  habitually 
neglected  to  ring  the  oetl. 

4.  It  was  admissible  to  prove  that  after  the 
homicide  the  engines  of  the  company  were  run 
more  slowly  along  the  street  which  was  the  scene 
of  the  acoid^it. 

5.  What  the  company's  master  machinist  testi- 
fied to  at  a  previous  trial  of  the  same  case  was  not 
admissible  against  the  company,  he  being  stUl 
alive  and  accessible  as  a  witness;  but  the  evi- 
dence improperly  admitted  was  not  so  material  as 
to  reuuire  a  new  triaL 

6.  Nor  was  there  such  materiality  in  the  evi- 
dence touching  the  comparative  expenses  of  the 
deceased  and  ma  widow  while  they  were  husband 
and  wife. 

7.  The  charge  of  the  court,  construed  as  a  whol& 
u  as  free  from  substantial  error  upon  the  material 
points. 

8.  In.  so  faros  the  trial  Judge  stated  facts  or  his 
opinion  upon  facts,  he  dealt  only  with  matters  ad- 
mitted or  conceded.  The  charge  so  stating,  it  Is 
to  be  taken  as  true,  the  contrary  not  appearing. 
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9.  Inasmuch  as  the  Instructions  warranted  the 
Jury  in  deducting,  not  only  necessaries,  but  the 
cost  of  luxuries,  Inm  the  value  of  the  life  of  the 
husband,  the  rule  of  damages  was  quite  as  favora- 
ble to  the  company  as  that  suggested  In  Ballroad 
Co.  V.  Konse,  77  Oa.  898,  8  &  U  Bep.  807,  U  not 
more  favorable. 

10.  The  fact  that  the  husband  killed  by  the  run- 
ning of  the  company's  locomotive  was  one  of  the 
employte  of  the  company  would  not  preclude  his 
widow  from  recovering  damages,  though  he  may 
have  been  in  some  degree  negligent,  the  homicide 
oooarring  on  a  pubUo  street,  remote  from   the 

8 lace  at  which  tine  deceased  rendered  service  to 
lie  company,  and  at  a  time  when  he  was  oft  duty, 
and  had  no  oonoem  with  the  business  or  affairs  of 
the  company. 

11.  The  verdict  is  supported  \>j  the  evidence. 

{SyUdbut  by  the  Court) 

Error  from  city  court  of  Savannah;  Hab- 
DEN,  Judge. 

Chiiholm  A  Brwin,  for  plaintiff  in  error. 
Denmark  tt  Adama,  contra. 

Bleckley,  C.  J.  The  record  makes  the 
following  questions  on  the  admissibility  of 
testimonr:  Was  it  competent  lo  show  that 
the  engine  which  ran  over  the  deceased  was 
supplied  with  a  liand-brake  only,  and  that 
most  or  all  other  engines  of  the  company  had 
air-brakes?  Was  it  admissible  to  show  the 
speed  of  the  engine  while  on  the  company's 
property,  and  approaching  the  street  where 
the  accident  occurred  'i  Was  it  admissible  to 
show  the  habitual  high  speed  of  the  same  en- 
gine when  run  by  the  same  engineer,  for 
some  time  previonf^ly,  at  the  same  place  where 
the  accident  occurred?  Was  it  admissible  to 
show  that  after  the  accident  the  engines  of 
the  company  ran  more  slowly  at  that  place? 
Was  it  admissible  to  show  the  habit  of  the 
engineer  while  running  the  same  engine  pre- 
viously, at  the  same  place,  not  to  ring  the  bell  ? 
Whs  itadmissible  to  prove  what  the  company's 
master  machinist  had  testiHed  to  on  a  previ- 
ous trial?  Was  it  admissible  to  prove  that 
the  deceased  did  not  have  expensive  or  ex- 
travagant habits;  that  he  got  less  benefit 
from  his  wages  than  his  wife  derived  from 
them;  that  her  clothes  and  medical  attention 
cost  more  than  his;  that  she  was  sick  very 
often,  etc.? 

1.  The  objection  to  the  evidence  touching 
brakes  was  that  it  was  irrelevant,  because  no 
foundation  for  it  was  laid  in  the  declaration. 
The  declaration  alleged  that  the  engine  was 
old  and  worn  out,  with  brakes  in  bad  condi- 
tion, and  not  supplied  with  proper  brakes. 
This,  we  think,  was  a  sufficient  basis  for  the 
evidence  in  question. 

2.  The  speed  of  the  train  in  approaching 
the  place  of  accident,  although  at  the  time 
the  speed  was  noticed  by  the  witness  the 
train  was  not  upon  the  street,  but  upon  the 
company's  property,  was  not  wholly  irrele- 
vant. The  distance  from  the  scene  of  the 
accident  was  not  very  considerable,  and  the 
engine  was  then  upon  the  same  Journey 
which  In  its  further  progress  resulted  in  the 
homicide.  There  is  some  little  presumption 
tliat  the  speed  of  a  train,  when  once  shown, 
continues  to  be  the  same,  for  a  short  distance 


at  least,  until  a  change  of  ikpeed  appeai-s  from 
the  testimony ;  and  we  do  not  know  that  this 
presumption  is  varied  by  the  fact  that  the 
train  passed  in  the  mean  time  from  the  com- 
pany's property  to  the  street.  As  trains  do 
not  run  alone,  but  have  one  or  more  persons 
upon  them,  it  is  generally  in  the  power  of 
the  company  to  show  a. change  of  speed.  If 
any  in  fact  took  place. 

3.  The  habituid  high  speed  of  this  same 
engine,  when  run  previously  jy  the  same 
engineer,  on  the  same  street,  was  of  doubt- 
ful admissibility.  The  authorities  upon  the 
question  conflict.  For  the  atBrmative  might 
be  cited  State  v.  Railroad  Co.,  58  N.  H.  410; 
State  v.  Railroad  Co.,  52  N.  H.  528;  Sbaber 
v.  Railroad  Co.,  28  Minn.  103,  9  N.  W.  Rep. 
575;  Randall  v.  Telegraph  Co.,  54  Wis.  140, 
11  N.  W.  Rep.  419;  Craven  v.  Railroad  Co., 
72  Cal.845, 13  Fac.  Rep.  878;  Henry  v.  RaU- 
road  Co..  50  Cal.  176;  Sheldon  v.  Railroad 
Co.,  14  N.  Y.  218.  For  the  negative,  see 
Gahagan  v.  Railroad  Co.,  1  Allen,  187;  RaU- 
road  Co.  v.  Lee,  60  111.  501 ;  Railroad  Co.  v. 
Woodruff,  4  Md.  242;  Parker  v.  Publishing 
Co.,  69  Me.  178.  Patt.  Ry.  Accident  Law, 
421,  throws  the  weight  of  his  opinion  on  this 
side.  Upon  so  doubtful  a  question  we  think 
the  court  did  not  err  in  admitting  the  evi- 
dence. There  are  several  cases  in  our  Re- 
ports holding  that  doubtful  evidence  is  to  be 
admitted,  rather  than  excluded.  What  has 
been  said  upon  this  point  applies  equally  to 
evidence  touching  Iiabitual  failure  to  ring 
the  bell. 

4.  There  ismuchautboritytothecontrary, 
(see  Patt.  Ry.  Accident  Law,  421,  422,)  but 
we  think  consistency  with  our  own  decisions 
requires  us  to  liold  that  it  was  admissible 
to  show  that,  after  the  accident,  the  engines 
of  the  company  ran  more  slowly  at  the  place 
of  the  accident  than  they  did  previously. 
The  cause  of  this  change  of  speed  was  a  ques- 
tion for  the  jury.  Railroad  Co.  v.  Renz,  55 
6a.  126:  Railroad  Co.  v.  Gleason,  69  Ga.  200. 
The  evidence  was  certainly  of  very  sliglit 
value,  but  its  admissibility  did  not  depend 
upon  what  it  proved,  but  upon  its  tendency. 

5.  As  the  master  machinist  of  the  company 
was,  so  far  as  appears,  still  in  life,  and  might 
have  been  produced  as  a  witness,  it  was  cer- 
tainly error  to  admit  in  evidence  against  the 
company  what  he  had  testified  to  on  a  previ- 
ous trial  of  the  case.  TVe  can  find  no  possi- 
ble reason  for  recognizing  bis  declarations, 
whether  made  upon  oath  or  not,  as  admis- 
sions by  the  company.  Certainly  the  trial 
of  an  action  for  an  alleged  tort  is  no  part  of 
the  res  geata  of  the  tort  itself,  and  the  gen- 
eral rule  is  that  declarations  of  an  agent  are 
not  to  be  attributed  to  the  principal  unless 
they  are  a  part  of  the  rea  geetce.  But  this 
testimony,  taken  in  the  light  of  all  the  facts 
of  the  case,  was  not  of  sufficient  materiality 
to  require  a  new  trial  because  of  its  improper 
admission. 

6.  The  same  may  be  said  touching  the  ad* 
mission  of  evidence  to  prove  that  the  deceased 
did  not  have  expensive  or  extravagant  hab- 
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its;  that  he  got  less  benefit  from  his  wages 
than  his  wife  derived  from  them;  that  her 
clothes  and  medical  attendance  cost  more 
than  his;  that  she  was  siclc  very  often,  etc. 
While  some  or  all  of  this  testimony  was  per- 
haps inadmissible,  according  to  the  strict 
rules  of  law,  it  did  not,  under  the  charge  of 
the  court,  so  enter  into  the  measure  of  dam- 
ages as  to  prejudice  the  railway  company. 
And  in  this  respect  the  present  case  is  dis- 
tinguishable from  Railroad  Co.  v.  Bouse,  77 
Ga.  393,  3  S.  £.  Rep.  307.  In  that  case  the 
court  recognized  an  estimate  made  upon  what 
would  be  required  to  support  the  wife  and 
children,  as  an  element  in  arriving  at  the 
amount  of  damages.  No  such  standard  was 
pointed  to  in  this  case. 

7.  Several  exceptions  were  taken  to  the 
charge  of  the  court.  The  whole  charge  is 
set  out  in  the  record,  and,  construing  it  al- 
together, we  think  it  substantially  stated  the 
law  of  the  case  on  the  material  points  with 
fairness  to  both  parties.  Some  objectionable 
passages  appear,  and  did  they  stand  alone, 
unmodified  by  other  passages,  they  might  be 
held  erroneous.  We  see  no  good  ground  for 
a  new  trial  in  anything  which  the  charge 
contains. 

8.  The  complaint  that  the  judge  expressed 
an  opinion  upon  the  facts  as  to  two  or  three 
matters  is  met  by  a  statement  in  the  charge 
to  the  effect  that  these  matters  were  admit- 
ted or  conceded.  This  statement  should  be 
taken  as  true,  there  being  no  veriBed  con- 
tradiction of  it  in  the  bill  of  exceptions  or 
elsewhere  in  the  record.  Brantly  v.  Huff, 
62  Ga.  532. 

9.  This  case  having  arisen  prior  to  the  act 
of  18ij7  forbidding  any  deduction  from  the 
value  of  the  life  on  account  of  personal  or 
other  necessary  expenses  of  the  deceased, 
the  rule  for  computing  damages  laid  down  in 
Railroad  Co.  v.  Rouse,  77  Ga.  898,  3  S.  £. 
Rep.  307,  was  applicable;  and  not  only  did 
the  presiding  judge  give  the  railway  company 
the  full  benefit  of  that  rule,  but  went  fur- 
ther, and  treated  luxuries  which  the  deceased 
was  accustomed  to  enjoy  as  being  a  subject- 
matter  for  deduction  the  same  as  necessary 
expenses.  Certainly  this  was  not  only  fair 
to  the  company,  but  liberal. 

10.  The  instruction  requested  —  that  if 
Flanagan,  at  the  time  he  received  his  inju- 
ries, was  in  the  employ  of  the  defendant,  and, 
if  he  contributed  to  the  injury  by  any  negli- 
gence, his  widow  cannot  recover — was  prop- 
erly refused;  for  the  reason  that  Flanagan 
was  not  only  not  on  duty  as  a  servant  of  the 
company  at  the  time  he  was  killed,  but  was 
not  at  or  near  the  scene  of  his  duties.  He 
was  on  the  public  street  of  Savannah,  and  oc- 
cupied the  footing,  in  every  respect,  with  ref- 
erence to  the  running  of  ttie  company's  trains 
at  that  place,  of  the  general  mass  of  the  pub- 
lic. We  think,  therefore,  that  the  rule  of 
contributory  n^ligence  applicable  to  the 
public  under  like  circumstances  was  applica- 
ble to  him.  Nor  does  this  view  militate  in 
any  degree  with  the  case  of  Railroad  Co.  v. 


Hendetaon,  69  Ga.  715>  or  any  <A  the  cases 
therein  cited. 

II.  It  is  not  clear  to  us  that  the  damages 
awarded  by  the  jury  were  excessive,  or  that 
the  verdict  was  contrary  to  evidence  or  the 
law.  We  think  the  evidence  made  a  some- 
what doubtful  case  for  recovery,  but,  the 
jury  and  the  presiding  judge  having  been 
satisfied  with  it,  we  see  no  cause  for  revers- 
ing their  decision.    Judgment  aflSrmed. 


(86  Va.  19) 

Richmond  &  D.  B.  Co.  v.  Nobll  et  al. 

(Susn-eme  Court  of  Appeal*  of  Virfflnia.    April 
11, 1888.) 

R^nSOAD  Ck]KPXKIIS— STOCK-KlUJNe. 

1.  In  an  action  a^inst  a  railway  company  for 
wrongfully  obstructing  a  street  with  an  engine  and 
cars,  whereby  certain  norses  and  mules  of  plain- 
tiSs  were  frightened,  and  caused,  as  is  alleged,  to 
run  on  the  track,  and  were  killea  by  defendant's 
trains,  it  is  error  to  charge  the  jury,  that  U  de- 
fendant obstructed  the  street,  except  for  the  pur- 
pose of  loading  or  unloading  passengers,  and  that 
suchobstmotlon  was  the  cause  of  the  animals  be- 
ing turned  onto  the  track,  "whereby  the  injuiy 
complained  of  was  sustained,  they  must  find  for 
plaintiffs," unless  pl^ntlffB  could  have  prevented 
them  from  "reaohing  said  point  of  crossing "  by 
reasonable  diligenoe,  as  it  is  thereby  assumed 
that  the  killing  necessarily  resulted  from  the  stock 
being  turned  upon  the  track,  and  for  the  further 
reason  that  it  does  not  require  as  a  condition  preced- 
ent to  recovery  that  plaintiffs  should  have  used 
reasonable  diligence  to  secure  the  animals  after 
they  passed  the  crossing,  and  went  upon  the  track. 

3.  A  railroad  company  is  liable  for  stock  killed 
under  such  drcumstsnoes  by  its  negligence, 
though  such  negUgenoe  was  ordinary,  and  not 
gross. 

Error  to  corporation  court  of  Danville; 
JOBM  D.  Black  WELL,  Judge. 

Trespass  on  the  case  by  J.  R.  Noell  and 
Thomas  Starling,  partners  trading  as  Noel! 
&  Starling,  against  the  Richmond  &  Dan- 
ville Railroad  Company,  for  the  negligent 
killing  of  plaintiffs'  hurse  and  mules.  Ver- 
dict and  judgment  for  plaintiffs  for  91,260, 
and  defendant  brings  error. 

Staples  &  Munford  and  Berkleff  it  Harri- 
son, for  plaintiff  in  error.  Guy  A  Oilliam 
and  A.  J,  Montague,  for  defendants  in  error. 

Lact.  J.  This  is  a  writ  of  error  to  a  judg- 
ment of  the  hustings  court  of  the  city  of 
Danville,  rendered  at  its  April  term,  1888. 
The  action  was  trespass  for  killing  one  horse 
and  six  mules,  the  property  of  the  defend- 
ants in  error,  upon  the  track  of  the  railroad 
of  the  plaintiff  in  error.  On  the  night  of 
December  25,  1887,  the  mules  and  horse  in 
question  were  unloaded  at  the  depot  of  the 
plaintiff  in  error,  known  as  the  "Virginia 
Midland  Railroad  Depot,"  along  with  others, 
(42  in  all,)  on  the  north  side  of  the  Dan  riv- 
er; the  city  of  Danville  and  the  depot  of  the 
Richmond  &  Danville  Railroad  being  on  the 
south  side  of  the  said  river.  There  were  no 
cattle-pens  at  this  depot,  but  the  stock  was  all 
safely  unloaded  without  accident.  The  de- 
fendants in  error  were  not  able,  however,  or 
did  not  succeed  in  getting  a  bridle  on  one  of 
the  two  horses  brought  with  the  mules.    The 
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drovo  of  40  mules,  some  of  them  onbroken, 
and  the  one  loose  horse,  were  started  towards 
the  stable  in  Dnnville.  following  a  horse  up- 
on which  a  servant  rode  and  led  the  horse 
which  had  been  bridled.  The  drove  passed 
safely  over  the  bridge  into  Danville,  the 
scene  being  lighted  with  electric  lights,  and 
on  the  south  side  of  the  river  the  bridge 
abutted  on  two  streets,  Main  stiieet  and 
Bridge  street.  The  servant  and  the  lead 
horse  passed  on  up  Main  street,  and  some  of 
the  mules  followed  after,  but  the  loose  horse 
and  some  of  the  mules  started  down  Bridge 
street.  An  assistant  of  the  defendants  in 
error,  well  mounted  and  an  expert  hoiae- 
man,  dashed  at  fuU  speed  down  this  last- 
named  street  and  attempted  to  head  off  the 
loose  horse,  now  running  wildly.  These 
passed  into  Craghead  street,  about  18  mules 
following.  Down  this  street  a  short  dis- 
tance is  the  Richmond  &  Danville  depot,  sit- 
uated at  the  point  where  this  street  crosses 
the  Richmond  &  Danville  Railroad,  and  here 
a  shifting-engine  was  standing  with  some 
empty  cars,  partly  but  not  entirely  obstruct- 
ing Craghead  street;  these  cars  being  gotten 
together  to  make  up  a  train  northward  for 
Richmond,  upon  the  arrival  of  the  passenger 
train  from  the  south,  now  shortly  to  arrive. 
The  loose  horse  hesitated  here,  and  the  pur- 
suing assistant  horseman  came  along-side 
with  whip  and  lash,  and  attempted  to  cap- 
ture, and  then  to  turn  him  around;  but  the 
horse  escaped,  and,  passing  by  the  front  of 
the  engine  standing  there,  dashed  oft  up  the 
railroad  track,  closely  pursued  by  the  mount- 
ed man,  and  the  mules  following.  The  horse- 
man shortly  turned  from  his  pursuit  of  the 
horse,' and  arrested  11  of  these  mules,  and 
drove  them  back  to  the  stable  of  their  own- 
ers. Six  of  the  mules,  however,  followed 
the  loose  horse  up  the  track,  down  which 
then  shortly  came  a  passenger  train,  run- 
ning down  grade,  at  a  great  rate  of  speed, 
and  they  were  all  killed.  The  passenger 
train  came  in  at  1:57  a.  h.,  and  a  freight 
train  came  in  at  5  a.  m.  The  stock  was  not 
seen  between  these  hours  by  the  owners  nor 
by  others,  except  that  the  freight  train  oper- 
atives report  the  killing  of  stock, — one  horse 
and  one  mule, — whereas  the  passenger  train 
operatives  make  no  such  report,  and  stoutly 
deny  it.  It  is,  however,  claimed  by  the  de- 
fendants in  error  that  the  passenger  train 
did  the  killing,  because  their  witnessfS  tes- 
tify that  there  was  snow  on  the  ground,  and 
they  did  not  see  where  the  animals  left  the 
track ;  but  it  was  snowing  the  flrst  part  of 
the  night,  and  this  may  have  obscured  the 
tracks,  and  upon  this  point  there  is  no  spe- 
cial finding  by  the  jury,  and  it  does  not  ap- 
pear to  be  very  material  whetiier  one  or 
both  of  these  trains  did  the  killing,  as  both 
have  the  same  owner,  there  being  uncontra- 
dicted evidence  that  eacli  train  killed  some  of 
the  animals;  but  It  is  admitted  that  the  own- 
ers of  these  mules  and  their  servants,  after 
following  them  up  the  track  for  seme  dis- 
tance, turned  back  and  left  tbem  to  their 


fate,  went  to  bed,  and  did  not  look  for  them 
until  late  next  day.  after  both  trains  had 
come  down  the  road,  and  found  them  all  dead 
or  dying. 

Upon  the  trial  in  the  hustings  court  the 
court  gave  certain  instructions  and  refused 
others  asked  for  by  the  plaintiffs,  and  gave 
others  not  asked  for  by  either  party,  and  the 
defendant  excited.  And  the  defendant 
asked  for  seven  instructions,  which  the  court 
gave,  striking  out  the  word  "gross"  in  the 
third  and  fifth  instructions-  before  the  word 
"negligence,"  so  aa  to  instruct  the  jury  that 
the  plaintiffs,  under  the  stated  circumstances, 
could  not  recover  unless  the  defendant  had 
been  guilty  of  negligence,  refusing  to  excuse 
except  for  gross  negligence,  and  iK^ding  it  re- 
sponsible for  negligence  simply,  and  the  de- 
fendant again  excepted.  The  jury  rendered 
a  verdict  for  the  plaintiffs  for  the  damages 
asked  for,  and  the  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  it  a  new  trial, 
which  motion  the  court  overruled,  and  the 
defendant  again  excepted;  and,  judgment  !>»■ 
ing  rendered  in  accordance  with  the  verdict, 
the  defendant  applied  for  a  writ  of  error  to 
this  court,  which  was  awarded. 

At  tlie  trial  the  court  gave  the  following 
instruction  in  lieu  of  the  sixth  instruction 
asked  for  by  the  plaintifEs:  "The  jury  are  In- 
structed that  if  they  believe  from  the  evi- 
dence  that  the  defendant  company  obstructed 
Craghead  street  by  the  placing  of  its  engines, 
coaches,  or  cars  across  or  upon  said  street  at 
the  point  it  crossed  the  railway,  and  that  the 
placing  of  the  same  at  the  point  of  crossing 
was  not  for  the  purpose  of  loading  or  unload- 
ing passengers,  and  that  such  obstruction 
was  tlie  cause  of  the  horse  and  mules  in  ques- 
tion t)eing  turned  on  and  upon  the  road-bed 
of  the  defendant,  whereby  the  injury  com- 
plained of  was  sustained,  they  must  find  for 
the  plitlntiffs,  unless  they  also  believe  that  the 
plaintiffs,  by  the  exercise  of  proper  and  rea- 
sonable care  and  diligence  could  have  pre- 
vented the  escape  of  said  animals  from  their 
control,  or  could  iiave  stopped  them,  or  in 
some  way  have  prevented  them  from  reach- 
ing said  point  of  crossing,  in  which  event 
they  should  tind  for  the  defendant;"  the  sub- 
stance of  which  is  that  if  the  stock  reached 
the  obstructed  crossing  without  the  negli- 
gence of  the  plaintiffs,  then  if  the  engine 
turned  or  caused  the  mules  to  turn  up  the 
railroad  track,  then  the  jury  should  find  for 
the  plaintiffs,  assuming  as  matter  of  infer- 
ence that  the  Injury  was  caused  by  the  ob- 
struction, whereas  the  same  could  only  be 
established  by  proof.  The  obstruction  of  the 
stre>'t  was  unlawful  unless  the  train  was 
standing  to  load  or  unload  passengers,  and 
unless  a  passway  was  left  open,  (Acts  18SS- 
84,  p.  499,)  and  the  railroad  company  was 
liable  to  fine  and  for  such  damages  as  should 
lie  caused  to  any  person  by  the  violation  ot 
this  statute,  (Code  Va.  S  2900;)  but  these 
damages  must  be  proved,  not  inferred.  It 
did  not  follow,  as  matter  of  law,  that  the  in- 
jury complained  of  was  caused  by  the  stodi 
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belog  turned  ap  ^be  railroad  tiaok,  although 
it  might  have  been  so  caused  as  matter  of 
fact,  and  might  have  been  believed  to  be  so 
by  the  jury  upon  the  evidence.  It  should 
therefore  have  been  left  to  the  jury  to  find 
the  fact  from  the  evidence  whether  the  in- 
jury did  80  result  from  the  turning  of  the 
stock  from  the  street  to  the  road-bed,  as  it 
might  have  resulted  inevitably  if  a  train  in 
rapid  motion  had  been  then  and  there  pres- 
ent, or  if  a  precipice  or  open  bridge  had  been 
proximate;  and  so  it  might  have  resulted,  al- 
though none  of  these  were  imminent,  if  in 
fact  such  dangers  had  unavoidably  thereafter 
supervened  as  matter  of  fact;  while,  on  the 
other  hand,  it  might  not  so  have  resulted  if 
the  plaintiffs  and  their  servants  had,  by  due 
diligence,  rescued  the  stock  from  the  threat- 
ened rlanger,  (as  they  did  actually  rescue  17 
and  bring  them  oft  in  safety.)  The  plaintifTs 
were  not  excused  from  making  every  effort 
to  bring  the  stock  back  because  the  engine 
bad  obstructed  the  street.  These  mules  and 
horses  were  runaway  and  escaped  animals 
before  they  came  to  the  crossing  in  question. 
The  liorses  were  rushing  at  full  speed,  and 
and  the  mules  following  close  behind.  They 
were  not  going  towards,  bat  rapidly  away 
from,  their  stables.  Xliey  were  strange 
mules,  in  a  strange  city.  They  had  never 
been  to  their  stable,  and  were  as  likely  to  go 
one  way  as  another  in  their  fright  and  ex- 
citement, and  some  did  go  down  the  railroad 
and  were  unlvurt,  as  some  went  up  the  rail- 
road and  were  killed.  Wliether  the  stock 
In  question  were  killed  by  being  turned  up 
the  railroad  track  or  not  was  a  question  of 
ftict.  Tliey  might  have  been  turned  up  the 
railroad  track,  and  still  not  have  been  killed 
thereby;  they  might  have  turned,  up  the 
railroad  track,  nnd  not  have  been  injured  at 
all;  and  they  might  have  been  tnrned  up  the 
railroad  track,  and  injured  by  some  agency 
to  which  this  circumstance  bore  no  casual 
relation  whatever.  It  must  be  considered 
erroueous,  therefore,  for  the  court  to  instruct 
fbe  jury  that  they  were  injured  by  being 
turned  up  the  railroad;  and  that,  if  the  rail- 
road company  did  tliis,  then  they  must  find 
for  the  plaintiffs,  regardless  of  the  considera- 
tion whether  the  plaintiffs  could  by  due  and 
ordinary  dUigence  have  reclaimed  them  un- 
hurt, and  to  cut  off  every  extenuation,  except 
such  as  preceded  their  being  so  turned  up  the 
railroad  track.  It  is  a  fundamental  maxim 
that  the  court  responds  to  questions  of  law, 
and  the  jury  to  questions  of  fact.  The  court 
must  decide  on  the  admissibility  of  evidence, 
that  being  a  question  of  law;  but  not  as  to 
its  weight,  after  it  is  admitted,  that  being  a 
question  of  fact;  and  the  decided  cases,  says 
ilr.  Conway  iiobinson,  evince  a  zealous  care 
to  watch  over  and  protect  the  legitimate  pow- 
ers of  a  jury.  They  show  that  tliecourt  must 
be  very  CHrefulnot  to  overstep  the  line  which 
separates  law  from  fact.  They  establish  the 
doctrine  that  wlien  the  evidence  is  parol  any 
opinion  as  to  the  weight,  effect,  or  sutliciency 
of  the  evidence  submitted  totbe  jury,  any  as- 


sumption Off  a  fact  as  proved,  will  be  an  in- 
vasion of  the  province  of  the  jury.  1  Bob. 
Pr.  338;  Cornett  v.  Rhudy,  80  Va.  710;  Mo- 
Bowell  V.  Crawford,  11  Grat.  402 ;  Bart.  Law 
Pr.  214;  Baring  v.  Reeder,  1  Hen.  &  M.  174; 
Moore  v.  Chapman.  3  Hen.  &  M.  266;  Whit- 
acre  V.  M'lihaney,  4  Munf.  310;  McKae  v. 
Scott,  4  Rand.  (Va.)  463;  Davis  v.  Miller,  14 
Grat.  1;  Hopkins  v.  Ricliardson,  9  Grat.  436; 
For  this  error  the  judgment  must  be  reversed, 
and  it  is  therefore  not  proper  now  to  consider 
the  question  arising  upon  the  motion  to  set 
aside  the  verdict  as  contrary  to  the  law  and 
the  evidence,  as  upon  the  new  trial  which 
may  be  liad  the  evidence  may  not  be  the  same, 
and  this  question  must  depend  upon  what 
shall  be  then  offered  in  evidence. 

It  may  not  be  out  of  place,  however,  to  ob- 
serve tliat  we  have  not  discovered  any  other 
error  in  the  instructions  as  given  by  the  court, 
and  the  omission  of  the  word  "gross,"  as 
above  stated,  before  the  word  "negligence," 
so  as  to  bold  the  railroad  liable  for  ordinary 
negligence  towards  stock  on  its  track  without 
the  negligence  or  default  of  the  owner,  was 
not  erroneous.  Trout  v.  Railroad  Co.,  23 
Grat.  619,  and  cases  cited ;  Railroad  Co.  v. 
Griffln,  31  111.  303;  Battle  v.  Railroad  Co..  68 
N.  C.  343;  Sneosby  v.  Railroad  Co.,  L.  R.  9  Q. 
B.  263,  on  appeal,  1  Q.  B.  Div.  42;  Needham 
V.  Railroad  Co.,  37  Cal.  410;  Railroad  Co.  r. 
McBrown,  46  Ind.  229;  1  Thomp.  Neg.  508, 
§  11 ;  and  other  cited  cases.  For  the  reasons 
stated  the  judgment  complained  of  must  be 
reversed  and  annulled,  and  the  cause  remand-  - 
ed  for  a  new  trial  to  be  had  therein  in  tha 
said  hustings  court  of  Danville  city. 
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(Supreme  Court  of  Appeals  of  Virgmla.    April 

18,  1889.) 

Sabbath-Bubakino — Habbas  Corpus— Tmu.  bt 

JOBT. 

1.  Code  Vai.  {  8799,  provides  that  "U  a  person  on 
a  Sabbath  day  be  found  laboring  at  any  trade  or 
calling,  or  employ  his  apprentices  or  servants  in 
labor  or  other  business,  except  household  or  other 
work  of  nooessity  or  oharity,  he  shall  forfeit  two 
dollars  for  each  offense. "  Seotion  8989  provides 
that  any  claim  to  a  fine  not  exceediug  tSO,  which 
would  he  recoverable  by  an  action  at  law,  shall  be 
cognizable  by  a  justice ;  the  proceeding  to  be  by 
civil  warrant,  as  in  the  case  of  other  small  claims 
therein  enumerated.  Section  717  provides  that, 
"when  any  fine  is  imposed  by  a  justice,  he  may 
commit  the  defendant  to  j  ail  until  the  fine-and  costs 
are  paid,  or  until  the  costs  are  paid,  where  there 
is  no  fine,  but  he  shall  not  issue  any  execution 
therefor. "  Held,  that  the  fine  prescribed  for  vio- 
lation of  the  Sabbath  is  recoverable  before  a  jus- 
tice, and  by  a  civil  warrant. 

2.  Where  the  jnstloe  has  jurisdiction,  and  the 
case  has  been  conducted  in  strict  conformity  with 
tbe  established  i-ules  of  procedure  in  such  cases, 
the  sufflclenoy  of  the  evidence  upon  which  the 
jiadgment  is  based  cannot  be  inquired  into  on  ha- 
brns  corpits. 

3.  The  provisiou  of  Code,  i  8085,  that  affidavits 
taken  on  reasonable  notice  may  be  read,  in  the  dis- 
cretion of  the  court  or  judge,  in  hnheas  corpus 
proceedings,  refers  only  to  such  afSdavits  as  are 
introduced  to  show  illegality,  and  not  Qiere  irreg- 
ularity, in  the  detention  of  the  prisoner;  and  It 
does  not  authorize  a  review  of  the  sufficiency  of  the 
evidence. 
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4.  Where  the  statate  provldea  that  a  defendant 
irbo  is  adjndeed  to  pay  a  fine  may  be  oommitted 
until  the  fine  is  paid,  but  presoribes  no  particalar 
lengtb  of  impriBonment,  a  commitment  to  jail  "for 
the  term  of  one  year,  unless  the  said  fine  be  sooner 
paid, "  etc.,  is  unwarranted,  and  the  prisoner  will 
be  disobarged  on  habeas  corpus. 

5.  The  oonstitutional  riRbt  of  trial  by  jury  does 
not  extend  to  the  petty  offense  of  laboring  on  the 
Sabbath,  punishable  by  a  small  fine,  and  cognizable 
by  a  justice. 

Habeas  corpus. 

Courtney  <&  Patterson,  for  petitioner.  B. 
0.  Baiston  and  iZ.  0.  Bichford,  for  respond- 
ent. 

Lewis.  F.  In  December.  1888,  a  Judg- 
ment for  a  fine  of  two  dollars  and  costs  was 
rendered  by  Stephen  West,  a  justice  of  the 
peace  of  Warwick  county,  against  the  peti- 
tioner. Oscar  Marx,  a  Jew.  for  unlawfully 
carrying  on  his  business  as  a  retail  merchant 
on  a  Sabbath  day.  Upon  the  rendition  of 
the  judgment  the  petitioner  expressed  to  the 
justice  a  determination  not  to  pay  it,  where- 
upon he  was  committed  by  the  justice  to  the 
jail  of  the  said  county.  The  mittimus  com- 
mands the  jailer  to  receive  the  said  Marx 
into  his  jail,  "and  there  him  safely  keep  for 
the  terra  of  one  year,  unless  the  said  sum 
shall  be  sooner  paid,  or  until  be  be  otherwise 
discharged  by  due  course  of  law."  The  pe- 
titioner thereupon,  by  his  counsel,  applied 
to  this  court  for  a  writ  of  habeas  oo-rptis, 
which  was  awarded,  and  to  which  return  has 
been  made,  setting  forth  in  detail  the  facts 
just  mentioned.  He  insists  that  be  is  ille- 
gally restrained  of  his  liberty  on  three 
grounds:  (1)  Because  the  justice  by  whom 
the  judgment  was  rendered  had  no  jurisdic- 
tion to  proceed  against  him,  and  therefore 
\hat  the  proceedings  vrere  coram  non  jtidice 
and  void;  (2)  because  the  conviction  is  not 
warranted  by  the  evidence:  and  (3)  because, 
even  if  the  justice  had  jurisdiction  of  the  case, 
the  commitment  is  void,  because  it  transcends 
the  power  of  the  justice. 

1.  Section  8799  of  the  Code  provides  that 
"if  a  person  on  a  Sabbath  day  be  found  la- 
boring at  any  trade  or  calling,  or  employ  his 
apprentices  or  servants  in  labor  or  other  bus- 
iness, except  in  household  or  other  work  of 
necessity  or  charity,  he  shall  forfeit  two  dol- 
lars for  each  offense;  every  day  any  servant 
or  apprentice  is  so  employed  constituting  a 
distinct  offense."  The  section  immediately 
following,  however,  excepts  from  the  opera- 
tion of  the  law  "any  person  who  conscien- 
tiously believes  that  the  seventh  day  of  the 
week  ought  to  be  observed  as  a  Sabbath,  and 
actually  refrains  from  all  secular  business 
and  labor  on  that  day:  provided,  he  does  not 
compel  an  apprentice  or  servant  not  of  his 
belief  to  do  secular  work  or  business  on  a 
Sunday,  and  does  not  on  that  day  disturb 
any  other  person."  The  word  "forfeit"  here 
used  is  synonymous  with  "fine."  Section 
745.  And  the  question,  therefore,  in  this 
connection  is,  how  is  such  fine  to  be  enforced- 
or  collected,  if  it  is  collectable  by  judicial  pro- 
cess at  all? 


Section  712  enacts  that  "where  any  statute 
imposes  a  fine,  unless  it  be  otherwise  ex< 
pr«3sly  provided  or  would  be  Inconsistent 
with  the  manifest  intention  of  the  general  as- 
sembly, it  shall  be  to  the  commonwealth,  and 
recoverable  by  presentment,  indictment,  or 
information.  Where  a  fine  without  corporal 
punishment  is  prescribed  the  same  may  be 
recovered,  if  limited  to  an  amount  not  ex- 
ceeding twenty  dollars,  by  warrant,  and  if 
not  so  limited,  by  action  of  debt,  or  action  on 
the  case,  or  by  motion.  The  proceeding 
shall  be  in  the  name  of  the  commonwealth." 
It  is  also  provided  by  section  2939,  which  re- 
lates to  "warrants  for  small  claims,"  that 
any  claim  to  a  fine  not  exceeding  twenty  dol- 
lars, which  would  be  recoverable  by  an  ac- 
tion at  law,  shall  be  cognizable  by  a  justice, 
the  proceeding  to  be  by  civil  warrant,  as  in 
the  case  of  other  small  claims  enumerated  in 
the  same  section.  And  by  section  717  it  is 
enacted  that,  "when  any  fine  is  imposed  by 
a  justice,  he  may  commit  the  defendant  to 
jail  until  the  fine  and  costs  are  paid,  or  until 
the  costs  are  paid,  where  there  is  no  fine,  but 
he  shall  not  issue  any  execution  therefor." 
And  this  provision  must  be  construed  as  giv- 
ing the  only  means  for  carrying  into  effect  a 
judgment  of  a  justice  for  a  fine  in  any  case, 
civil  or  criminal.  In  other  words,  what  would 
seem  to  be  an  implied  authority  to  issue  &fl. 
fa.  upon  a  judgment  for  a  fine  under  section 
2948,  relating  to  executions  on  judgments 
for  small  claims,  is  controlled  by  the  express 
prohibition  contained  in  section  717,  which 
applies  to  all  cases  In  which  any  fine  Is  im- 
posed by  a  justice;  the  term  "impose"  apply- 
ing as  well  to  the  rendition  of  a  judgment  for 
a  fine  in  a  civil  as  in  a  criminal  case.  By  the 
act  of  March  14, 1878,  ( AcU  1877-78,  p.  377,) 
a  justice  was  empowered  in  certain  Ciises  to 
issue  an  execution  at  ft.  fa.  or  a  capias  pro 
fine  for  fines  imposed  by  him,  but  that  pro- 
vision has  been  repealed. 

It  is  thus  apparent  that  not  only  is  the 
statutory  fine  prescribed  for  a  violation  of 
the  Sabbath  recoverable  before  a  justice,  but 
there  are  in  fact  two  remedies  for  such  re- 
covery. The  first  is  by  warrant  of  arrest,  or 
a  criminal  prosecution;  for  the  rule  at  com- 
mon law  is  that,  where  a  statute  gives  a  jus- 
tice jurisdiction  over  an  offense,  it  impliedly 
gives  him  power  to  apprehend  any  person 
charged  with  such  offense.  Bac.  Abr.  tit. 
"Justices  of  Peace,"  E  5.  And  the  second 
is  by  a  civil  warrant.  The  latter  remedy 
was  pursued  in  the  present  case,  the  pro- 
ceeding having  been  commenced  by  a  sum- 
mons, in  the  form  of  an  ordinary  warrant  in 
civil  cases,  and  not  by  warrant  of  arrest;  so 
that  much  of  the  argument,  as  to  the  validity 
of  a  conviction  in  any  criminal  case  where 
the  right  of  a  jury  trial  is  denied  the  defend- 
ant, is  not  applicable  to  the  case  before  os. 
The  warrant  also  set  forth  with  technical 
precision  the  charge  upon  which  the  proceed- 
ing was  based;  that  is  to  say,  that  the  de- 
fendant, on  a  certain  Sabbath  day.  did  labor 
at  his  trade  and  calling,  as  a  retail  merchant. 
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etc.,  which  was  neither  a  work  of  neoesaity 
nor  charity,  etc., — thus  following  the  rale  of 
pleading  a  statute,  which  is  that  if  there  is 
an  exception  in  the  enacting  clause  the  party 
pleading  must  show  thac  his  adversary  is  not 
within  the  exception;  but  if  there  be  an  ex- 
ception in  a  subsequent  clause  or  section,  or 
a  subsequent  statute,  that  is  matter  of  de- 
fense, and  is  to  be  shown  by  the  other  party. 
1  Chit.  PI.  223;  1  Bish.  Crim.  Proc.  §  878. 
Ko  point,  however,  is  made  upon  the  form  of 
the  warrant. 

2.  The  case,  therefore,  was  not  only  within 
the  juiisdiction  of  the  justice,  but  it  was 
brought  and  conducted  in  strict  conformity 
with  the  estiiblished  rules  of  procedure  in 
such  cases,  and  hence  the  petitioner's  second 
ground  of  objection — namely,  that  the  con- 
viction is  not  warranted  by  the  evidence — 
cannot  be  maintained.  Th^  writ  of  habeas 
corpus  is  not  a  writ  of  error.  It  deals  not 
with  mere  errors  or  irregularities,  but  only 
with  such  radical  defects  as  render  a  pro- 
ceeding absolutely  void.  It  brings  up  the 
body  of  the  prisoner,  with  the  cause  of  his 
commitment,  and  the  court  can  inquire  into 
the  sufficiency  of  that  cause.  But  if  he  be 
detained  in  prison  by  virtue  of  a  judgment 
of  a  court  of  competent  jurisdiction,  that 
judgment  is  in  itself  sufficient  cause.  An 
imprisonment  under  a  judgment  cannot  be 
unlawful  unless  that  judgment  be  an  abso- 
lute nullity,  and  it  is  not  a  nullity  if  the 
court  or  magistrate  which  rendered  it  had 
jurisdiction  to  render  it.  Ex  paite  Watkins, 
8  Pet.  198;  Ex  parte  Kollins,  80  Va.  314. 

The  rule  is  very  clearly  stated  in  £x  parte 
Paries,  98  U.  S.  18,  as  foUows:  "Where  the 
prisoner  is  in  execution  upon  a  conviction, 
the  writ  ought  not  to  be  Issued,  or,  if  issued, 
the  prisoner  should  at  once  be  remanded,  if 
the  court  below  had  jurisdiction  of  the  of- 
fense, and  did  not  act  beyond  the  powers 
conferred  npon  it.  The  court  will  look  into 
the  proceedings  so  far  as  to  determine  this 
question.  If  it  finds  that  the  court  below 
has  transcended  its  powers,  it  will  grant  the 
writ  and  discharge  the  prisoner,  even  after 
judgment  But  if  the  court  had  juiisdiction 
and  power  to  convict  and  sentence,  the  writ 
cannot  issue  to  correct  a  mere  error;"  citing 
£x  parte  Watkins,  supra;  Ex  parte  Kearney, 
7  Wheat.  38;  Ex  parte  Wells,  18  How.  307; 
£x  parte  Lange,  18  Wall.  168.  See,  also, 
Ex  parte  Siebold,  100  U.  8. 371;  In  re  Ayers, 
123  U.  S.  443,  8  Sup.  Ct.  Kep.  164.  and  cases 
cited.  We  are  not,  therefore,  to  inquire  in 
the  present  case  as  to  the  correctness  of  the 
conclusion  drawn  by  the  justice  from  the  evi- 
dence before  him.  In  other  words,  whether 
the  defendant,  in  point  of  fact,  carried  on 
bis  business  on  a  Sabbath  day,  as  charged  in 
the  warrant,  or  what  was  his  belief  in  re- 
spect to  the  observance  of  a  Sabbath,  or 
whether,  on  any  ground,  his  case  came  within 
the  exception  in  the  statute,  were  questions 
for  the  justice  to  pass  upon,  and  hence  are 
not  to  be  re-examined  here.  The  conviction 
is  not  void,  ^nd,  not  being  void,  is  conclu- 


sive in  this  collateral  proceeding;  and  the 
rale  which  gives  it  this  effect  is,  as  was  d»> 
dared  by  Chief  Jnstice  Gibson  in  a  1uihpa$ 
oorpua  case  in  the  supreme  court  of  Pennsyl- 
vania, absolutely  necessary  to  prevent  judi- 
cial proceedings  from  running  into  a  state  of 
incurable  disorder.  Com.  v.  Lecky,  1  Watts, 
66. 

In  the  celebrated  case  of  Grepps  v.  Dur- 
den,  Cowp.  640,  an  action  of  trespass  against 
a  justice  was  maintained  before  Lord  Maks- 
FiEXD  on  the  ground  that  in  the  proceeding 
complained  of — which  was  for  an  alleged 
violation  of  the  Sabbath— the  defendant  had 
acted  without  jurisdiction;  thiit  is  to  say,  he 
imposed  several  penalties  upon  the  plaintiff 
for  a  violation  of  the  statute  on  the  same 
day,  and  this  was  held  to  be  illegal.  But  the 
law  la  well  settled  that  a  conviction  by  a 
magistrate,  who  has  jurisdiction  over  the 
subject-matter,  is  conclusive  evidence  of  the 
facts  stated  in  It,  when  collaterally  assailed. 
1  Smith,  Lead.  Cas.  1079,  notes  to  Grepps  v. 
Durden.  In  Cave  T.  Mountain,  1  Man.  & 
(i,  257,  the  rule  was  declared  to  be  this: 
"  That  if  a  magistrate  commit  a  party  charged 
before  htm  in  a  case  where  he  has  no  jurisdic- 
tion he  is  liable  to  an  action  of  trespass.  But 
if  the  charge  be  of  an  offense  over  which,  if 
the  offense  charged  be  true  in  fact,  the  mag- 
istrate has  jurisdiction,  the  magistrate's  ju- 
risdiction cannot  be  made  to  depend  upon  the 
truth  or  falsehood  of  the  facts,  or  upon  the 
evidence  being  sufficient  or  insufficient  to 
establish  the  corpus  delicti  brought  under  in- 
vestigation."  The  rule  as  thus  expressed 
was  quoted  with  approval  by  Lord  Chief  Jus- 
tice Denman  in  the  subsequent  case  of 
Reg.  V.  Bolton.  1  Adol.  &  E.  (N.  S.)  66. 
whose  language,  in  delivering  judgment,  is 
peculiarly  applicable  to  the  present  case.  He 
said:  "The  affidavits,  being  before  us,  were 
used  on  the  argument,  and  much  was  said 
of  the  unreasonableness  of  the  conclusion 
drawn  by  the  magistrates,  and  of  the  hard- 
ship on  the  defendant  if  we  would  not  review 
it,  there  being  no  appeal  to  the  sessions. 
We  forbear  to  express  any  opinion  on  that 
which  is  not  before  us,  namely,  the  propriety 
of  the  conclusion  drawn  from  the  evidence 
by  the  magistrates.  They,  and  they  alone, 
were  the  competent  authority  to  draw  it, 
and  we  must  not  constitue  ourselves  into  a 
court  of  appeal  where  the  statute  does  not 
make  us  such,  because  it  has  constituted  no 
other."  And  to  the  same  effect  are  numer- 
ous authorities. 

Nor  is  the  rule  affected  by  that  provision 
of  the  Code  relating  to  the  writ  of  habeas 
corpus,  contained  in  section  3035,  to  the  effect 
that  affidavits  taken  on  reasonable  notice 
may  be  read  in  the  discretion  of  the  court  or 
judge.  The  affidavits  here  referred  to  are 
such  as  are  introduced  to  show  illegality,  and 
not  mere  irregularity,  in  the  detention  of  the 
prisoner.  The  legislature  never  intended  to 
give  authority  to  this  or  to  any  other  court  to 
review  upon  affidavits  on  habeas  corjms  the 
judgment  of  another  court  for  the  purpose  of 
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corre<!ting  mere  errois  in  thst  judgment. 
The  solemn  judgments  of  the  courts  of  the 
common  wealth  are  not  to  be  collitterally  set 
at  naught  in  that  way;  and  a  judgment  of  a 
justice  of  the  pejice,  whose  jurisdiction  over 
the  case  nppears,  is  as  secure  from  collateral 
attack  as  is  a  judgment  of  a  court  of  general 
jurisdiction.  Both  in  this  regard  stand  upon 
the  same  footing;  the  only  difference  being 
that  in  respect  to  the  former  the  jurisdiction 
must  afflrmatively  appear,  whereas  in  the 
laltercase  jurisdiction  is  presumed.  Freem. 
Judgm.  §  524;  Hurd,  Hab.  Corp.  367;  Corn- 
stock  V.  Crawford,  3  Wall.  396. 

3.  We  are  of  the  opinion,  however,  that  the 
third  point  made  by  the  petitioner  is  a  good 
one;  that  is  to  say,  the  commitment  is  de- 
fective The  Code  provides  that  a  defendant 
who  is  adjudged  to  pay  a  tine  may  be  com- 
mitted until  the  fine  is  paid,  but  prescribes 
no  particular  term  of  Imprisonment.  The 
commitment,  however,  in  the  present  case 
commands  the  petitioner  to  be  kept  i  n  jail  for  a 
term  of  one  year,  unless  the  fine  be  sooner 
paid,  etc.  This  was  such  a  departure  from 
the  terms  of  the  statute  as  to  render  the  com- 
mitment invalid.  If  it  be  suggested  that  a 
commitment  for  a  year,  unless  the  flne  be 
sooner  paid,  is  not  less  favorable  to  a  defend- 
ant than  a  general  commitment  u  n  til  payment 
be  made,  and  is  therefore  not  to  his  prejudice, 
the  answer  is  that  the  question  is  not  to  be 
determined  witli  reference  to  any  considera- 
tion of  that  sort,  but  according  to  the  letter 
of  the  statute  alone.  See  Jones'  Case,  20 
Grat.  848.  The  auttioiity  of  the  justice  in 
such  a  case  is  derived  exclusively  from  the 
statute,  and  must  therefore  be  strictly  pur- 
sued, else  the  commitment  will  not  be  valid. 
It  is  laid  down  in  a  work  of  high  authority 
that,  inasmuch  as  the  power  of  a  justice  to 
convict  an  offender  in  a  summary  way  with- 
out a  trial  by  jury  is  in  restraint  of  the  com- 
mon law,  thespecial  power  given  by  the  stat- 
ute must  be  strictly  pursued;  otherwise  the 
common  law  will  break  in  upon  him,  and  level 
all  his  proceedings.  1  Bum.  J.  P.,  tit.  "Con- 
viction. "  And  the  rule,  of  course,  applies  to 
the  commitment.  6  Rob.  Pr.  641.  The  pe- 
titioner Is  therefore  entitled  to  be  discharged 
from  custody  under  the  commitment  of  the 
justice,  but  an  order  will  be  entered  com- 
manding the  officer  in  whose  custody  he  is  to 
again  take  him  into  custody,  and  forthwith 
carry  him  before  the  justice  by  whom  he  was 
committed,  to  be  further  dealt  with  accord- 
ing to  law.  Authority  for  such  procedure, 
if  authority  were  needed,  may  be  found  in 
Young's  Case,  1  Rob.  (Va.)  744. 

It  is  proper,  however,  to  add  that  we  do  not 
concur  in  the  view  urged  by  counsel  for  peti- 
tioner that,  inasmuch  uslio  provision  is  made 
for  a  jury  trial  before  a  justice  of  the  peace, 
section  717  of  the  Code,  authorizing  a  com- 
mitment foraflneimposed  bya  justice,  is  un- 
constitutional. The  proceeding  in  question, 
as  already  said,  was  in  its  nature  not  criminal 
but  civil.  The  commitment  is  not  a  part  of 
the  punishment  annexed  to  the  offense,  but 


is  a  means  provided  for  canying  the  judg-. 
ment  into  effect  after  the  trial  is  over.  And 
even  if  the  nature  of  the  proceeding  were 
otherwise  the  result  would  be  the  same.  The 
provision  of  the  constitution  relied  on,  name- 
ly, that  "in  all  capital  or  criminal  prosecu- 
tions a  man  hath  a  right  *  *  *  to  a 
speedy  trial  by  an  impartial  jury,"  is  not  to 
be  construed  as  extending  any  more  than  re- 
stricting, the  right  of  trial  by  jury  as  it  ex- 
isted at  the  time  the  constitution  was  adopted. 
It  is  the  right  as  known  and  enjoyed  by  the 
people  of  the  state  at  that  time  that  is  pre- 
served and  guarantied  by  the  constitution.- 
And  we  know  that  Sabbath-breaking  and  a 
great  variety  of  petty  offenses  of  the  same 
class  were  not  only  cognizable  by  a  justice  at 
the  time  our  constitution  was  adopted,  but 
for  centuries  before.  Blackstone,  whose  Com- 
mentaries were  published  before  the  Revolu- 
tion, and  whose  partiality  for  the  common- 
law  system  of  trial  by  jury  is  displayed 
throughout  his  great  work,  devotes  a  whole 
chapter  to  the  subject  of  summary  convic- 
tions, in  the  course  of  which  be  says:  "An- 
other branch  of  summary  proceedings  is  that 
before  justices  of  the  peace,  in  order  to  in- 
flict divers  petty  pecuniary  mulcts  and  corpo- 
ral penalties  denounced  by  act  of  parliament 
for  many  disorderly  offenses,  such  as  common 
swearing,  drunkenness,  vagrancy,  idleness, 
and  a  vast  variety  of  others,  for  which  I  must 
refer  the  student  to  the  justice  books  formerly 
cited,"  etc.  4Bl.Comm.  280.  And  in  Barn's 
Justice,  referred  to  by  Blackstone,  an  almost 
inflnite  number  of  such  offenses  are  men- 
tioned, and  forms  given  for  their  prosecution; 
among  them  being  the  offense  of  publicly 
crying,  showing  forth,  or  exposing  to  sale 
any  goods,  wares,  or  merchandise  (with  cer- 
tain exceptions)  on  the  Lord's  day,  for  which 
the  offender,  upon  conviction  before  a  justice, 
was  required  to  pay  a  Qne,  and  in  default  of 
such  oayment  it  was  directed  by  the  statute 
that  he  be  ordered  to  be  publicly  set  in  the 
stocks.  3  Burn,  J.  P.,  tit.  "Lord's  Day." 
See,  also,  Bac.  Abr.  tit.  "Justices  of  Peace" 
£;  Cooley,  Const.  Lim.  410,  note;  Profl 
Jury,  §  95.  Pomeroy  in  his  note  to  Sedgwick 
on  the  Construction  of  Statutory  and  Consti- 
tutional Law.  at  page  487,  well  says:  "It  is 
the  right  of  trial  by  jury  which  e^dsts  and  is 
preserved,  and  what  that  right  is  is  a  purely 
historical  question, — a  fact  to  be  ascertained 
like  any  other  social,  legal,  or  political  fact. 
As  a  constitution  speaks  from  the  time  of  its 
adoption,  the  fact  of  the  right  to  jury  trial, 
which  is  ascertained  to  have  existed  at  that 
time,  must  necessarily  determine  the  meaning 
of  the  clause  which  recognizes  and  preserves 
that  right. "  The  adjudgied  cases  to  the  same 
effect  are  numerous  and  uniform.  Many  at 
them  are  collected  by  the  learned  annotator 
of  the  American  Decisions  (Mr.  Freeman)  in 
his  note  to  the  case  of  Steam-Boat  Co.  t. 
Roberts,  48  Amer.  Deo.,  at  page  186,  to  which 
we  refer.  The  subject  was  considered  by  the 
supreme  court  of  the  United  States  in  the  re- 
cent case  of  Callan  v.  Wilson,  127  U.  S.  540, 
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8  Sup.  Gt.  Rep.  1301,  and  while  it  was  there 
held  that  the  crime  of  conspiracy,  such  as  was 
charged  against  the  defendant  in  that  case, 
was  not  of  a  class  of  petty  or  minor  offenses 
triable  without  a  jury,  consistently  with  the 
constitution,  in  the  police  court  of  Washing- 
ton, in  tlie  District  of  Columbia,  yet  it  was 
conceded,  in  tlie  opinion  of  the  court,  that 
there  is  a  class  of  minor  offenses  which  are  so 
triable;  and  many  of  tlie  cases  so  decided 
•  were  cited,  including  Byers  v.  C!om.,  42  Pa. 
St.  89,  and  State  t.  Glenn,  54  Md.  572.  It 
was  also  held  in  the  same  case  that,  where  a 
party  is  entiUed  to  be  tried  by  a  jury  at  all, 
he  is  entitled  to  be  so  tried  in  the  first  in- 
stance, and  that  a  right  of  appeal  to  a  higher 
court,  in  case  of  conviction,  where  he  is  ac- 
corded a  jury  trial,  does  not  meet  the  require- 
ments of  the  constitution.  The  question  is 
an  important  one,  and  there  are  decisions  the 
other  way:  but,  as  it  does  not  arise  in  the 
present  case,  we  express  no  opinion  upon  it. 
An  order  will  be  entered  in  conformity  with 
this  opinion. 


(8C  Va.  61) 
ITttkbbaok  at  al.  v.  Mehunoeb  et  al. 

(Sttpreme  Covrt  of  Appeals  of  Virginia.    April 
18,  1889.) 

JuniCIAI.  SAUtS— CoNnBUkTIOK. 

After  the  commissioner's  report  ascertaining 
liens  had  been  confirmed  without  exception,  and  a 
sale  ordered  to  satisfy  the  same,  a  further  account 
of  outstanding  liens  was  directed.  The  report  of 
the  sale,  afterwards  made,  showed  that  the  land 
sold  for  an  unusnally  hlgli  price,  and  was  con- 
firmed without  objection  from  any  creditor,  but 
no  distribution  was  ordered.  The  amount  of  liens 
reported  greatlf  exceeded  the  price  for  which  the 
land  sold.  Held,  that  the  sale  was  properly  con- 
firmed without  a  further  account  of  hens. 

G.  D.  Gray  and  Brooke  A  Scott,  for  appel- 
lants. /.  F.  Rixey  and  W.  L.  JtffHet,  for 
appellees. 

Facktlerot,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Culpeper 
county,  entored  on  the  6tb  day  of  June, 
1888,  in  a  chancery  suit  tlierein  pending,  in 
which  E.  Mehlinger  and  others  are  complain- 
ants and  Q.  A.  Utterbaolc,  E.  G.  Utterback, 
A.  y.  Utterbaclc.  and  8.  £.  Utt»rbaclc,  and 
G«oi^e  T.  Freeman,  trustee,  are  defendants. 
The  suit  was  instituted  by  the  judgment 
creditors  of  the  said  Utterbaclcs  to  subject 
the  real  estate  of  the  said  judgment  debtors 
to  the  payment  of  their  said  judgments.  At 
the  August  rules,  1886,  the  complainants 
filed  their  bill,  and  at  the  September  term, 

1886,  a  decree  was  entered  reciting  that  the 
process  in  the  suit  had  been  duly  served 
upon  ail  the  defendants,  taking  the  bill  as 
confessed  as  to  all,  and  ordering  an  account 
of  liens,  amounts,  and  priorities,  the  fee- 
simple  and  annual  value  of  the  lands,  the  re- 
lations of  principals  and  sureties  in  the  said 
judgments,  and  the  order  in  which  the  lands 
of  the  defendants  should  be  subjected  to  the 
payment  of  said  judgments.    In  September, 

1887,  nearly  one  year  after  the  entering  of 
tbe  decree  ordering  the  account  as  aforesaid. 


the  master  reUimed  bis  nport,  which  was 
confirmed  September  12,  1887,  without  ez- 
oeption.  The  said  repeat  stated  that  the  land 
(239;^  acres)  was  assessed  at  the  valuation 
of  $1,914,  and  that  the  judgment  liens  bind- 
ing upon  it  amounted  to  S4,450.27;  wliere- 
upon  the  court,  reciting  its  opinion  that  the 
wliole  of  the  239^  acres  would  have  to  be 
sold,  appointed  the  counsel  for  the  creditors 
in  the  suit  and  the  counsel  for  the  judgment 
debtors  as  commissioners  to  execute  the  de- 
cree for  sale.  At  a  subsequent  day  of  tbe 
same  term  a  decree  was  entered  stating  that 
it  was  suggested  to  the  court  that  there  were 
other  judgments  against  G.  A.  Utterback, 
and  directing  a  further  account  of  any  out- 
standing liens  against  tbe  land  of  G.  A.  Ut- 
terback. The  com  missioners  of  sale  reported 
to  tbe  court  that,  after  advertising  the  time, 
place,  and  terms  of  sale,  as  required  by  the 
decree  of  tlie  court,  they  sold  at  public  auc- 
tion, in  front  of  l^e  court-hoase  door,  on 
March  10,  1888,  the  239^  acres  of  land  to  W. 
£.  Hackley  at  813.25  per  aure;  that  the  pur- 
chaser had  complied  with  the  terms  of  sale; 
and  that  the  said  land  had  been  assessed  at 
88  per  acre;  and  they  recommended  the  con- 
firmation of  the  sale.  At  the  June  term, 
1888,  the  court,  reciting  in  its  decree  that 
tbe  sale  had  been  regularly  made,  and  for  a 
high  and  unusual  price,  more  than  50  per 
cent,  over  its  assessed  value,  and  that  it  was 
necessar7  to  sell  the  whole  of  the  239^  acres 
of  land,  confirmed  the  sale,  but  did  not  dis- 
pose of  the  proceeds.  From  tills  decree  of 
conQrtnation  of  sale  these  judgment  debtors 
have  taken  this  appeal. 

No  creditor  is  complaining.  The  judg- 
ment debtors  allege  as  error  that  some  of  the 
I  papers  had  been  l03t,  but  they  do  not  allege 
that  the  land  did  not  sell  for  a  fair  price,  or 
that  it  was  unnecessary  to  sell  the  whole  of 
tbe  land.  The  record  shows  that  the  court 
bad  before  it  all  the  papers  necessary  in  pass- 
ing upon  tbe  contirmation  of  sale, — its  former 
decrees,  the  master  commissioner's  report  of 
liens,  the  value  of  the  land,  etc.,  and  the  re- 
port of  sale.  It  was  unnecessary  to  have  the 
lost  papers,  or  wait  until  they  could  be  set 
up,  tMfore  passing  upon  the  sale.  The  pur- 
chaser insbted  that  the  court  shoald  either 
confirm  the  sale  or  release  him,  and  the  land 
had  been  sold  for  50  per  cent,  above  its  as- 
sessment, and  for  a  higher  price  than  it 
would  probably  bring  at  a  future  day.  The 
court  did  nothing  more  than  it  was  author- 
ized to  do,  so  far  as  tbe  lost  papers  were  con- 
cerned, by  Code  1887.  §  3376.  Another 
ground  of  error  alleged  is  that  the  commis- 
sioners of  sale  made  the  sale,  and  the  court 
confirmed  it,  before  the  order  of  the  court, 
made  September  14,  1887,  directing  a  "fur- 
ther account  of  any  outstanding  liens  against 
the  land  of  the  said  G.  A.  Utterback"  bad 
been  executed.  That  order  has  never  been 
executed  so  far  as  this  record  shows,  and, 
while  it  was  clearly  to  the  interest  of  the 
judgment  debtoi-s  to  hold  on  to  and  enjoy  the 
land,  it  was  the  right  and  interest  of  the 
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judgment  creditors  to  have  the  sale  oon- 
Armed  at  the  high  and  extraordinary  price 
which  it  had  brought  at  a  sale  regularly 
made  under  a  conflrmed  report  of  liens,  to 
which  there  were  no  exceptions,  and  which 
was  not  recommitted.  The  land  was  sold  in 
March.  1888,  and  while  it  is  all  that  the  cred- 
itors can  get  from  the  appellants,  whose  in- 
terest it  is  to  protract  this  litigation  as  long 
as  they  can  possess  and  enjoy  the  land,  it  £ 
a  matter  of  utter  indifference  to  them  bow 
greatly  the  land  shall  depreciato  in  value. 
The  creditors  all  ask  that  the  sale  shall  be 
confirmed,  and  the  court  certifles  that  the 
land  brought  a  high  price,  and  the  judgment 
debtors  make  no  claim  or  pretense  that  the 
land  would  ever  bring  as  much  agrain.  In- 
deed, the  record  shows  that  the  appellants 
attended  the  sale,  and,  by  bidding,  run  the 
land  up  upon  the  purchaser  till  they  stopped 
bidding  upon  the  advice  and  admonition  of 
their  friends  that  the  land  was  selling  for 
more  than  its  value.  It  was  said  by  this 
court  in  Efflnger  v.  Kenney,  79  Ya.  553: 
"We  are  satisfied  from  the  evidence  that  the 
land  was  sold  for  a  fair  price.  No  advanced 
bid  was  offered,  no  creditor  is  complaining, 
and  there  is  nothing  in  the  record  to  warrant 
the  belief  that,  if  the  land  were  again  offered 
for  sale,  it  would  command  a  larger  price." 
In  the  case  of  Trimble  v.  Herold,  20  W.  Va., 
611,  the  court  says:  "Bat  it  is  also  insisted 
tliat  the  report  of  sale  ought  not  to  have  been 
conflrraed,  and  that  the  sale  should  have 
been  set  aside,  because  the  amount  and  pri- 
orities of  the  liens  were  not  fixed  when  the 
sale  was  ordered.  *  •  •  There  is  noth- 
ing in  this  record  to  show  that  Harold  was 
injured  in  the  slightest  degree  by  the  error 
in  the  decree  ordering  the  sale.  There  is  no 
evidence  that  the  property  was  sold  for  a  dol- 
lar less  than  it  otherwise  would  have  sold  for 
if  such  error  had  not  been  committed."  And 
the  court  affirmed  the  decision  of  the  lower 
court  confirming  the  sale.  The  sale  in  the 
case  under  review  was  made  in  pursuance  of 
a  decree  of  the  court  confirming  a  report  of 
liens  and  priorities,  and  the  decree  com- 
plained of  does  not  dispose  of  the  proceeds  of 
sale,  but  only  confirms  a  sale  of  the  land  for 
a  high  price,  which  was  regularly  made  under 
its  order,  and  the  proceeds  of  sale  do  not  pay 
much  more  than  one  half  of  the  regularly  as- 
certained and  admitted  and  reported  judg- 
ment debts  for  which  the  land  was  decreed 
to  be  sold.  There  is  nothing  in  the  proceed- 
ings which  could  by  any  possibility  be  prej- 
udicial to  the  rights  of  the  appellants,  and 
the  decree  appealed  from  is  without  error, 
and  it  is  aflSrmed. 


(86  Va.  51) 

Jameson  v.  Major's  Adm'b  et  aL 

(Supreme  Court  of  Appeal*  of  Vtrginieu    April 

18,  1889.) 

WnXS — CONSTBVCTION— Appbai. 

1.  Testator  bequeathed  money  in  trust  for  his 
danghter  B.  for  life,  "and  after  ber  death"  to  be 
equally  divided  among  "her  surviving  children 


and  the  Issue  of  saoh  as  may  be  dead,  sooh  Issue 
taking  per  •Mrpes,  and  not  per  eqpUa, "  etc.  B. 
•urvivea  taatator,  and  left  iasne.  One  of  her  tons 
died  daring  her  Uie-tlme,  and  after  testator's  death, 
and  left  one  daughter  who  also  died  daring  B.'s 
life-time,  without  issue.  Held,  that  the  veeUng  of 
the  remainder  In  the  children  of  B.  or  their  issue 
depended  on  their  surviving,  not  E.,  but  the  testa- 
tor, and  therefore  the  administratrix  of  the  grand- 
daughter of  K  mentioned  was  entitled  to  stuure  in 
said  legacy,  as  under  the  will  the  issue  of  K  's  chil- 
dren took,  not  by  substitution  to  the  rights  of  their 
deceased  parent^  but  as  original  legatees. 

8.  A  decree  on  a  bill  for  the  settlement  of  a  tes- 
tator's estate,  the  oonstruction  of  the  wlU,  and  the 
payment  of  a  legacy  cladmed  thereunder,  which 
adjudges  the  complaiDant  entitled  to  a  fixed  sum 
as  such  legacy  under  the  oonstruction  given  the 
will,  and  directs  future  proceedings  in  the  oanse 
to  conform  to  the  principles  therein  expressed,  the 
cause  remaining  in  court  for  the  collecUon  of  funds 
and  the  payment  of  the  legacies,  is  not  a  final  de- 
cree, as  it  grants  no  rellel  and  leaves  something 
still  to  be  done  by  the  oourt;  and  though  it  may  be 
appealed  from  under  Code  va.  {  84S1,  allowing  an 
appeal  from  a  decree  adjudicating  the  principles 
of  a  cause  as  well  as  from  a  final  decree,  the  party 
aggrieved  may  at  his  option  defer  his  appeal  untU 
the  final  decree,  from  the  rendition  of  whioh  the 
statute  of  limitations  begins  to  run. 

Fauntlerot,  J.,  dissenting. 

Appeal  from  circuit  court,  Culpeper  county. 

Petition  filed  by  Kato  Jameson,  as  admin- 
istratrix, etc.,  of  the  estate  of  Eliza  CSorbin 
Jameson,  in  certain  chancery  causes  pend- 
ing in  said  court  against  the  administrator  d. 
6.  n.  0.  t.  a.  of  William  Major,  deceased,  and 
others,  for  the  construction  of  decedent's  will, 
and  for  other  relief.  Decree  in  her  favor, 
and  Philip  L.  Jameson  appeals. 

&reen  A  Miller,  Q.  D.  Gray,  and  J.  W. 
Bell,  for  appellant.  /.  C.  Gibson  and  A.  McD. 
Green,  for  appellee. 

Lacy,  J.  This  is  an  i^>peal  from  three  de- 
crees of  the  circuit  court  of  Culpeper  county, 
rendered  respectively  on  the  2d  day  of  April, 
1888,  the  17tli  of  September,  1887,  and  the 
4th  of  June,  1888.  The  case  is  as  follows: 
William  Major,  the  elder,  died  in  1848,  hav- 
ing  first  made  and  published  his  last  will  and 
tedtement,  as  to  the  fourth  clause  of  which 
this  controversy  has  arisen,  by  wbiob  be 
made-  provision  for  bis  daughter,  Elizabeth 
T.  C.  Jabaeson,  for  ber  life,  and,  after  her 
death,  for  her  surviving  children  and  the  is- 
sue of  such  as  might  be  dead.  The  life-ton- 
ant  died  in  1871,  and  in  1883  the  appellee. 
Kate  Jameson,  filed  her  petition  in  the  chan- 
cery cause  then  pending  in  the  circuit  court 
of  Culpeper  for  the  settlement  of  William 
Major's  estate,  the  object  of  which  petition 
was  to  have  a  proper  construction  of  the  said 
fourth  clause  of  his  will.  As  much  of  this 
clause  as  is  necessary  to  be  stated  is  as  fol- 
lows: "4tA  Clause.  I  give  to  my  executors 
hereinafter  named,  or  to  that  one  who  for  the 
time  being  shall  qualify  and  act  as  such,  the 
sum  of  six  thousand  dollars,  in  trust  for  the 
sole  and  separate  use  of  my  daughter,  Eliza- 
beth T.  C.  Jameson,  wife  of  John  Jameson, 
for  and  during  her  life,  and  after  her  death 
the  same  is  to  be  equally  divided  amongst  her 
surviving  children,  and  the  issue  of  such  as 
may  be  dead,  such  issue  taking  po'  sUrpta, 
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ami  not  per  capita,"  etc.  The  admitted  facts 
are  that  "  William  Major,  Sr.,  died  in  the  year 
1848;  Elizatteth  T.  G.  Jameson  died  in  the 
year  1871.  At  the  death  of  William  Major, 
Sr.,  Corbin  D.  Jameson,  a  son  of  ElizatkBtb 
T.  C.  Jameson,  was  living.  Corbin  D.  Jame- 
son, died  in  1864.  leaving  a  child,  Eliza  Cor- 
bin Jameson,  surviving  him,  who  died  in 
1865."  The  said  Elizabeth  T.  C.  Jameson 
bad  four  children:  Ckirbin  D.  Jameson,  (who 
married  the  said  petitioner,  Kate  Jameson,) 
John  W.Jameson,  (who  survived  his  mother, 
and  died  without  issue  and  intestate,)  Eliza 
Jameson,  (who  married  J.  J.  Porter,  and  died 
in  1859,  leaving  no  child.)  and  Philip  L. 
Jameson,  the  appellant.  In  her  said  peti- 
tion Kate  Jameson  claimed  to  be  entitled  to 
one-third  of  the  said  legacy  of  S6,(H)0.  as  ad- 
ministratrix and  distributee  of  her  said  child, 
Eliza  Corbin  Jameson.  By  the  decree  of 
April  2. 1883,  she  was  declared  to  be  entitled 
to  one-third  of  the  said  legacy,  with  interest 
from  the  date  of  the  death  of  the  said  life- 
tenant;  the  same  adjudged  to  be  the  true  con- 
struction of  the  said  fourth  clause,  and  all 
future  proceedings  in  the  clause  were  direct- 
ed to  be  in  accordance  with  said  construction. 
In  March,  1886,  Philip  L.  Jameson  filed  his 
petition  in  said  cause  for  a  rehearing  of  the 
said  decree  of  April,  1883.  On  the  17th  of 
September,  1887,  the  prayer  of  this  petition 
was  denied  and  the  petition  dismissed;  and 
on  the  4th  of  June,  1888,  a  decree  was  ren- 
dered directing  the  receiver  to  collect  certain 
funds  in  the  cause,  and  pay  over  to  Kate 
Jameson  the  said  one-third  part  of  the  said 
•6,000,  whereupon  the  appellant  applied  for 
and  obtained  an  appeal  to  this  court. 

The  first  question  to  be  here  determined 
arises  upon  the  motion  of  tlie  appellee,  Kate 
Jameson,  to  dismiss  the  appeal  as  iraprovi- 
dently  awarded,  upon  the  ground  that  the 
decree  of  the  2d  of  April,  1883,  was  a  final 
decree  as  to  the  matter  in  band,  and.  two 
years  having  elapsed  before  an  appeal  was 
applied  for,  the  statute  of  limitations  barred 
the  appeal.  This  question  presents  neither 
novelty  nor  difiSculty.  As  was  said  by  Sta- 
ples, J.,  in  Ryan  v.  McLeod,  32  Orat.  376: 
"According  to  the  uniform  decisions  of  this 
court,  a  decree  which  disposes  of  the  whole 
subject  gives  all  the  relief  that  is  contem- 
plated, and  leaves  nothing  to  be  done  by  the 
court,  is  only  to  be  regarded  as  final.  Van- 
meter's  Ex'rs  V.  Yanmeters,  3  Grat.  142; 
Harvey  v.  Branson,  1  Leigh,  108.  On  the 
other  hand,  every  decree  which  leaves  any- 
thing in  the  cause  to  be  done  by  the  court  is 
interlocutory  as  between  the  parties  remain- 
ing in  the  court."  In  the  language  of  Judge 
Baldwin  in  Cocke  v.  Gilpin,  1  Rob.  (Va.) 
20:  "When  the  further  action  of  the  court 
in  the  cause  is  necessary  to  give  completely 
the  relief  contemplated,  there  the  decree  upon 
which  the  question  arises  is  to  be  regarded, 
not  as  final,  but  interlocutory."  The  rule 
laid  down  in  Coclie  v.  Gilpin  has  been  repeat- 
edly recognized  by  this  coui-t,  and  is  now  the 
established  doctrine.  Fleming  v.  Boiling,  8 
v.9s.E.no.7 — 81 


Grat.  292;  Ambrouse's  Heirs  v.  Keller,  22 
Grat  769, 774;  Rawlings  v.  Rawlings,  75  Va. 
76;  Elder  v.  Harris,  Id.  68;  Battaile  v.  Hos- 
pital, 76  Va.  63;  Pace  v.  Ficklin,  Id.  292; 
Johnson  v.  Anderson,  Id.  766;  Wright  v. 
Strother,  Id.  857;  Miller  v.  Cook,  77  Va.  806; 
Trust  Co.  V.  Foster.  78  Va.  413;  Cralle  v, 
Cralle,  81  Va.  773;  Jones  v.  Turner,  Id.  709; 
Parker  v.  Logan,  82  Va.  376.  An  appeal 
will  lie  to  this  court  from  a  decree  adjudicat- 
ing the  principles  of  a  cause,  although  the 
same  may  not  be  a  final  decree,  (section  3454, 
Code  Va.;)  and  an  appeal  also  lies  from  a 
final  decree.  So  that  a  party  may  appeal  at 
once  from  a  decree  settling  the  principles  in 
a  cause  against  him,  or  he  may,  at  his  option, . 
await  the  final  decree  in  the  cause,  and  then 
appeal.  Tliere  is  no  limitation  upon  the  time 
wherein  an  appeal  will  lie  from  an  interlocu- 
tory decree  settli  ng  the  principles  of  the  cause, 
such  running  only  as  against  the  final  decree, 
the  statute  providing  under  the  law  now  in 
force  that  "no  petition  shall  be  presented  for 
an  appeal  from  *  *  *  any  final  *  •  * 
decree,  *  *  *  which  shall  have  been 
rendered  more  tlian  one  year  before  the  peti- 
tion is  presented."  Section  3455,  Code  Va. 
The  decree  of  April  2,  1883,  was  a  decree 
which  adjudicated  the  principles  of  the  cause, 
and  from  it,  as  such  interlocutory  decree  ad- 
judicating the  principles  of  the  cause,  the  ap- 
pellant might  have  appealed,  but  he  was  not 
barred  by  his  failure  to  do  so  until  the  final 
decree  had  been  rendered  in  the  cause.  By 
the  said  decree  of  April  2, 1883,  no  relief  was 
granted ;  no  money  decreed  to  be  paid.  Some- 
thing was  left  for  the  court  to  do,  and  that 
was  to  decree  the  relief  prayed  for,  and  that 
was  not  done  until  the  4th  of  June,  1888. 
and  the  appeal  was  allowed  in  September  fol- 
lowing, and  was  within  the  statute,  which 
at  that  time  was  two  years.  Code  1873,  §  17, 
c.  178t  The  motion  to  dismiss  the  appeal 
must  therefore  be  overruled. 

The  error  assigned  by  the  appellant  to  the 
decree  of  April,  1883,  is  that  the  circuit 
court  erred  in  its  construction  of  the  fourth 
clause  of  the  will  of  VVilliam  Major,  Sr.,  in 
decreeing  that  Kate  Jameson,  as  adminis- 
tratrix of  her  said  child,  became  entitled  to 
one-ttiird  part  of  said  legacy  of  06,000,  with 
interest  from  the  date  of  the  death  of  Eliza- 
beth T.  C.  Jameson,  and  he  insists  that  the 
rule  which  reads  a  gift  to  survivors  simply, 
as  applying  to  objects  living  at  the  death  of 
the  testator,  is  confined  to  those  cases  in 
which  there  is  no  other  period  to  which  sur- 
vivorship can  be  referred,  and  that,  where 
such  gift  is  preceded  by  a  life  or  other  prior 
interest,  it  takes  effect  in  favor  of  those  who 
survive  the  period  of  distribution,  and  of 
those  only,  (citing  3  Jarm.  Wills,  5th 
Amer.  Ed.  588;  Van  Tilburgh  v.  HoUins- 
head,  14  N.  J.  Eq.32;  Williamson  v.  Cham- 
berlain, 10  N.  J.  Eq.  373;  Slack  t.  Bird.  23 
N.  J.  Eq.  238;  Hill  v.  Bank,  45  N.  H.  270; 
Sinton  v.  Boyd,  19  Ohio  St.  30;  Blutchford 
V.  Newberry,  99  111.  77;)  that  when  a  testa* 
tor  uses  the  words  "my  surviving  children," 
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the  court  should  determine  thai  he  meant  to 
refer  to  those  surviving  him;  but  when  he 
refers  to  the  surviving  children  of  another, 
he  should  be  held  to  refer  to  those  only  wlio 
survive  such  other.  This  question  is  one  of 
Intention,  and  the  cardinal  rule  is  to  collect 
the  intention  of  the  testator  from  the  whole 
will  taken  together,  without  regard  to  any- 
thing technical,  and,  if  the  intent  be  lawful, 
— ^that  is,  does  not  create  perpetuities  or 
violate  any  rale  of  law, — then  the  courts 
will  give  it  effect.  Words  of  survivorship, 
in  cases  where  these  come  in  question,  are 
to  be  referred  to  the  period  of  the  death  of 
the  testator,  unless  some  contrary  intent  ap- 
pears.  Randolph  v.  Wright,  81  Va.  611, 612; 
Hansford  v.  Elliott,  9  Leigh,  79-94;  Newton 
V.  Avscough,  19  Ves.  536;  2  Jarm.  Wills. 
736,  738,  740,  741;  Tauffe  v.  Conmee,  10  H. 
L.  Gas.  78:  Stone  v.  Lewis.  5  S.  E.  Hep.  282. 
Tlie  bequest  "to  mydaugliter  for  and  during 
her  life,  and  after  her  deatli  the  same  to  be 
equally  divided  among  her  surviving  chil- 
dren," standing  alone,  provides  for  the  chil- 
dren of  the  life-tenant,  and  for  them  only  wiio 
survive  their  mother.  But  the  words  "and 
the  issue  of  such  as  may  be  dead,  such  issue' 
taking  per  stirpes  and  not  per  capita,"  raise 
a  question  of  some  difficulty,  and  the  precise 
question  appears  to  have  been  decided  not 
always  uniformly.  When  the  payment  of  a 
legacy  is  postponed  to  a  period  subsequent 
to  the  decease  of  the  testator,  if  futurity  is 
annexed  to  the  substance  of  the  gift,  the 
vesting  is  suspended,  but,  If  it  appears  to 
relate  to  the  time  of  payment  only,  it  vests 
iimtanter.  If  the  bequest  is  to  a  person  at 
the  age  of  21  years,  or  at  the  end  of  a  defl- 
nite  period  after  the  death  of  the  testator, 
or  is  made  contingent  upon  the  happening 
of  some  future  event  at  the  death  of  the 
life-tenant  before  the  death  of  the  legatee, 
the  vesting,  not  the  payment  merely,  is  de- 
ferred ;  and,  consequently,  when  the  legatee 
dies  before  the  period  ends,  or  the  cuntiti- 
gency  happens,  the  legacy  fails.  It  would 
be  otherwise,  obviously,  if  the  legacy  should 
be  given  in  the  flrst  instance  to  the  legatee, 
and  then  payment  postponed;  and  when  the 
question  arises  upon  the  construction  of  a 
clause  substituting  the  children  of  legatees 
who  die  before  the  period  of  distribution  and 
enjoyment,  if  there  are  express  provisions 
requiiing  the  children  thus  substituted  to 
survive  in  lil<e  manner  such  period  or  event, 
the  rule  would  be  the  same  as  to  them.  But 
that  Is  not  this  case.  Heru  we  have  no  ex- 
press requisition  that  the  children  thus  sub- 
stituted shall  survive  such  period;  and  the 
question  is  whether  the  substituted  gift  is 
by  necessary  intendment  to  be  construed  as 
applying  only  to  such  issue  as  may  happen 
to  be  living  at  such  period,  or  whether  the 
issue  surviving  the  parent  are  absolutely  en- 
titled,— in  other  words,  whether  the  gift  to 
the  issue  is  by  implication  subject  to  the 
same  contingency  of  survivorship  as  the  gift 
to  the  parents. 
Before  any  adjudication   upon  this,  Mr. 


Jarman  says  the  prevalent  notion  seems  to 
have  been  that  in  such  cases  it  was  not  allow- 
able to  ingraft  on  the  gift  to  the  issue  an  im- 
plied qualification,  in  order  to  assimilate 
their  interest  to  that  of  their  parents;  Vice 
Chancellor  Wood  observing  in  Be  Wild- 
man's  Trusts,  1  Johns.  &  H.  802,  which  was 
approved  by  Tubnbb,  L.  J.,  in  Be  Fell's 
Trust,  3  De  Gex,  F.  &  J.  298:  "It  is  said 
there  is  no  satisfactory  reason  why  a  condi- 
tion of  survivorship  should  attach  to  a  par- 
ent, and  not  to  a  child, — a  remark  with 
which  I  cannot  altogether  agree,  for  there  is 
a  very  considerable  difference  in  their  posi- 
tions. It  is  intelligible  that  a  gift  to  chil- 
dren should  be  limited  to  those  who  survive 
the  tenant  for  life,  there  being  a  gift  over  to 
their  issue;  but,  in  the  case  of  issue,  why  a 
share  should  be  distributed  among  surviving 
issue,  giving  nothing  to  the  representatives 
of  those  who  may  be  dead,  is  not  so  clear. 
If  all  are  to  participate,  any  of  them,  in  mak- 
ing uirangements  on  marriage  or  otherwise, 
<nuy  rely  upon  this:  that  should  he  die  be- 
fore the  share  falls  in,  bis  family  will  take 
it.  This  observation  does  not  apply  to  the 
case  of  children  under  a  condition  that  they 
must  survive  the  tenant  for  life,  with  sut>- 
tituted  gifts  to  issue,  because,  notwithstand- 
ing the  condition  of  survivorship,  their  fam- 
ilies are  provided  for.  On  the  construction 
which  would  limit  the  issue  entitled  to  those 
who  survive  the  tenant  for  life,  the  objects 
of  the  testator's  bounty  are  placed  in  a  posi- 
tion which  is  not  such  as  the  testator  would 
desire.  To  these  considerations  must  be 
added  the  inclination  of  the  court  to  avoid 
tiie  suspense  of  shares,  as  far  as  can  l>e  done 
consistently  with  the  expressed  intention." 
These  considerations  have  often  been  bold 
to  outweigh  the  authority  of  contrary  decis- 
ions, and  it  is  now  settled  that  cliildren  are 
not  by  implication  required  to  survive  the 
period  of  distribution  as  expressed  with  re- 
gard to  their  parents,  in  whose  place  they 
stand,  whether  the  gift  to  the  issue  be  orig- 
inal, as  when  it  is  to  such  of  a  class  of  lega- 
tees iis  survive  the  period  of  distribution  and 
the  issue  of  such  as  are  then  dead,  or  strictly 
substitutional, — that  is,  divesting  a  previous 
vested  gift  to  the  parent  In  the  late  case  of 
Martin  v.  Holgate,  L.  H.  1 H.  L.  17S,  decided 
in  the  House  of  Lords  in  1866,  the  Lord 
Chancellor  (Lord  Granworth)  said :  " There 
lias  been  a  conllict  of  decisions  on  this  ques- 
tion, and  I  do  not  hesitate  to  say  that  in  the 
course  of  the  argument,  and  even  since,  my 
mind  has  from  time  to  time  considerably 
fluctuated.  I  have  come  to  the  conclusion 
that  the  appellant  is  right."  The  decision  by 
the  master  of  the  rolls  is  reported  in  34  Beav. 
79,  (Holgate  v.  Jennings.)  The  testator  by 
his  will  gave  the  "rest,  residue,  and  remain- 
der of  my  estate  and  effects,  in  trust,  to  pay 
over  the  annual  proceeds  tberuof  to  my  said 
dear  wife,  for  and  during  the  term  of  her 
natural  life,  and  from  and  immediately  after 
her  decease  to  distribute  and  divide  the  wliole 
of  my  said  residuary  estate  amongst  such  of 
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my  said  four  nephews  and  two  nieces  [nam- 
ing them]  as  shall  be  living  at  the  time  of 
her  decease,  in  eqoal  shares;  but,  if  anj  or 
either  of  them  should  then  be  dead,  leaving 
Issue,  thetf  it  is  my  will  and  meaning  that 
such  issue  shall  be  entitled  to  their  father's 
and  mother's  sliare,  but  in  equal  propor- 
tions. "  What  happened  was  this:  The  wife 
survived  her  husband,  and  at  the  death  of 
the  testator  all  these  four  nephews  and  niecps 
were  living.  Two  of  the  nephews  died  dur- 
ing the  life-time  of  the  tenant  for  life,  with- 
out leaving  issue.  Another  of  them,  Ed- 
ward Jennings  Martin,  died  during  the  life- 
time of  tlie  widow,  leaving  a  daugnter,  Au- 
gusta Mary  Martin,  who  afterwards  died  an 
infant,  also  in  the  life-time  of  the  testator's 
widow.  So  that,  at  the  death  of  the  widow, 
only  one  nepliew  and  two  nieces  were  living. 
The  master  of  the  rolls  decided  that  the  prop- 
erty became  divisible  into  three  parts,  and 
went  to  the  surviving  nephew  and  two 
nieces;  to  which  the  representatives  of  Au- 
gusta Mary  Martin  excepted  and  appealed. 
The  decision  of  the  master  of  the  roils  was 
sustained  by  the  authority  of  Lord  Lako- 
DALE  In  Bennett  v.  Merriman,  6  Beav.  360, 
and  Vice-Chancellor  Knioht  Buucb  in  Mao- 
gregor  v.  Macgregor,  2  Colly.  192,  and  in 
Kirlf  man's  Trusts,  3  De  Qex  &  J.  558.  But 
in  favor  of  the  contrary  construction — that 
which  gave  to  the  child  a  vested  interest  at 
its  birth — was  the  authority  of  the  lateYice- 
Chancellor  Shadwsll  in  L3'on  v.  Coward,  15 
Sim.  287;  of  the  late  Vice-Chancellor  Park- 
er in  Barker  v.  Barker,  5  De  Gex  &  S.  753; 
of  Vice-Chiincellor  Stuaut  and  Lord  Justice 
TuRNES.  And  the  Lord  Chancellor  was  of 
the  opinion,  and  it  was  so  decided  by  the 
house  of  lords,  that  Augusta  Mary  Martin 
took  a  vested  interest  in  ont>-fourth  of  tlie 
residuary  estate  of  the  testator.  The  case 
was  regarded,  however,  as  one  of  so  great 
nicety  that  the  costs  were  decreed  out  of  the 
testator's  estate,  the  word  "issue"  being  con- 
strued to  mean  children,  and  the  gift  to  the 
children  was  held  not  to  be  sul>stitutional, 
but  an  original  gift;  Lord  Chelmsford  ol>- 
serving:  "It  is  not  to  nephews  and  nieces 
al)8olutely,  and,  in  the  event  of  their  dying 
in  the  life-time  of  the  tenant  for  life,  then  to 
their  children,  but  to  such  of  the  nephews 
and  nieces  as  shall  be  living  at  the  death  of 
the  tenant  for  life,  and  to  the  children  of 
such  of  them  as  shall  then  be  dead,  leaving 
children.  The  shares  which  the  children  are 
to  take  could  never  have  vested  in  thdr  par- 
ents, l)ecause  it  is  only  in  the  event  of  the 
parents  not  having  become  entitled  to  them 
that  they  are  given  to  the  children.  This 
distinction  t>etween  original  and  substitu- 
tional gifts  may  furnish  some  aid  to  the  con- 
struction of  the  will.  Wliere  a  gift  is  sub- 
stitutional it  may  much  more  easily  be  pre- 
sumed that  a  contingency  on  which  the  orig- 
inal gift  depends  is  intended  to  be  applied  to 
the  gift  which  ceraes  in  its  place  than  in  the 
case  of  two  original  and  independent  gifts." 
The  case  of  Austin's  Adm'r  v.  Bristol,  40 


Conn.  120,  is  a  case  somewhat  similar  to  the 
one  at  bar;  the  grandchild  in  that  case  sur^ 
viving  the  father,  (who  predeceased  the  tes- 
tator.) and  then  died  before  tiie  tenant  for 
life.  In  that  case  it  was  held  that  the  grand- 
child took  an  immediate  vested  interest  un- 
der the  will,  and  that  her  administrator  was 
entitled,  after  the  death  of  the  widow,  to  one- 
fifth  of  the  estate;  citing  Martin  v.  Holgate, 
supra,  and  the  subsequent  case  of  In  re  Or- 
ton's  Trust,  reported  in  L.  E.  3  Eq.  375. 
And  the  case  was  decided  upon  the  weight  of 
authority,  the  judges  expressing  some  hesi- 
tation in  the  matter. 

We  see  no  defect  in  the  reason  of  the  rule 
that  if  futurity  is  attached  to  a  gift,  which 
postpones  the  substance  of  the  gift,  the  vest- 
ing is  suspended,  because  the  will  so  pro- 
vides, and  the  intention  of  the  testator  must 
be  given  effect;  but  if  futurity  is  not  ex- 
pressly attached  to  the  substance  of  the  gift, 
it  is  by  presumption  only  that  it  can  be  so 
annexed,  and  there  is  no  reason  to  presume 
it  in  tlie  case  of  one  gift  because  it  Is  an- 
nexed to  another  independent  gift,  and  it  is 
more  reasonable  to  presume  that  the  testator 
expressed  his  intention  than  that  it  was  omit- 
ted. The  taking  of  the  children  is  expressly 
postponed  to  the  death  of  their  mother,  and 
the  gift  is  then  to  such  as  survive  her; 
but  the  gift  is  simply  to  the  issue  of  such  as 
may  be  dead,  this  being  a  gift  to  the  issue, 
not  of  what  the  father  took  under  the  will, 
but  of  what  he  could  not  take,  and  because 
he  could  not  take  it  under  the  contingency; 
and  the  issue  took,  not  by  substitution,  but 
an  original  gift,  to  which  no  condition  of 
survivorship  of  the  life-tenant  is  annexed  by 
the  testator.  The  decrees  of  the  circuit  court 
appealed  from  so  deciding,  we  think  they  an 
right,  and  they  must  be  afBrmed. 

Lewis,  P.,  and  Hinton,  J.,  concurring. 
Richardson,  J.,  absent.  Fauntlerot,  J., 
dissents. 


a02  N.  C.  4TO 

Goodman  et  al.  v.  Sapf  et  at. 

(Supreme  Court  of  North  CaavUnct.    April  U. 
1889.) 

Partition — J0BI8DIOTIon<— Evidence — ^Insanitt 
— Tbiai. 

1.  Under  the  policy  of  Code  Civil  Pro&  N.  C., 
that  all  matters  of  cxlDCroversy  ^owIdk  out  of  the 
same  transaction,  or  concerning  the  same  subject, 
between  all  the  parties  having  an  interest  therein, 
be  disposed  of  in  one  action,  a  proceeding  for  par- 
tition, commenced  before  the  clerk  of  the  superior 
court,  should  not  be  dismissed,  where  defendant 
alleges  himself  to  be  sole  owner.  The  superior 
court  has  jurisdiction  thereof. 

2.  Where  witness  has  testified  without  objectloa 
that  grantor's  mind  was  very  weak,  and  that  she 
did  not  know  "what  she  was  about  in  making  the 
deed, "  it  is  not  error  to  allow  him  to  testify  that 
"she  was  no  more  competent  to  make  a  deed  two 
weeks  after  date  of  the  deed  than  she  was  before. " 

8.  It  is  within  the  discretion  of  the  court  to  per- 
mit counsel  in  the  argument  to  state  that  the  ad- 
verse party,  who  was  not  sworn,  was  in  court,  and 
bad  the  right  to  contradict  certain  testimony,  tj'A 
did  not  avail  himself  of  the  opportanit^. 
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Appeal  from  superior  ooart,  Cabarrus 
county;  BitowN,  Judge. 

Special  proceeding  by  J.  P.  Groodman  and 
otiiers  against  T.  U.  Sapp  and  others.  De- 
fendants appeal. 

IK.  J.  Montgomery,  for  appellants.  Lee 
S.  Overman  and  Paul  B.  Means,  for  appel- 
lees. 

Datis,  .T.  Tills  was  a  special  proceeding 
commenced  liefore  the  clerk  of  the  superior 
court  of  Cabarrus  county  for  sale  of  land  for 
partition,  and  heard  before  Bkown,  J.,  at 
January  term,  1889,  of  the  superior  court  in 
term,  upon  issues  presented  by  the  complaint 
and  answer.  The  coraplaintalleges  that  Katie 
Safrit  died  in  1882,  seised  and  possessed  of 
the  land  in  controversy,  and  that  the  plaintiffs 
and  defendants  (other  than  Peter  Cruse)  are 
her  beirs  at  law,  upon  whom  the  said  real 
estate  descended,  and  that  Peter  Cruse  claims 
title  in  fee  under  a  pretended  deed  from 
Thomas  H.  Sapp  to  a  portion  of  the  land  de> 
scribed.  The  defendants  Thomas  H.  Sapp 
and  Sarah,  his  wife,  answer,  denying  all  the 
allegations  of  the  complaint,  and  alleging 
that  the  defendant  Sarah  Sapp  is  the  sole 
owner  in  fee  of  said  land,  except  a  portion 
named,  which  they  say  is  owned  by  their  co- 
defendant.  Cruse,  Tlie  defendant  Cruse  an- 
swers, and  claims  to  be  the  sole  owner  in  fee 
of  tlie  portion  of  said  land  described  in  his 
answer.  Upon  the  trial  before  bis  honor, 
the  defendants  moved  to  dismiss  the  action, 
"upon  the  ground  that  it  was  apparent  upon 
the  pleadings  that  the  clerk  did  not  have 
jurisdiction. "  "His  honor  intimated  that  the 
clerk  did  not  have  jurisdiction  of  the  matter 
in  controversy  between  the  plaintiffs  and  the 
defendant  Cruse,  whereupon  the  action  was 
dismissed  as  to  the  defendant  Cruse,  and  the 
land  claimed  by  him,"  and  his  honor  lield 
that  the  court  liad  jurisdiction  aa  to  the 
other  defendants.  The  defendants  excepted. 
Whether  liis  honor  erred  in  ruling  tliat  the 
clerk  had  no  jurisdiction  as  to  the  defendant 
Cruse  we  are  not  called  upon  to  determine. 
The  plaintiffs  did  not  appeal. 

We  think  it  clear  that  the  court  bad  juris- 
diction as  to  the  other  defendants.  McBryde 
V.  Patterson,  78  N.  C.  478.  Whatever  may 
be  the  construction  to  be  placed  upon  chapter 
276  of  the  Acts  of  1887.  the  action  ought  not 
to  have  been  dismissed,  and  there  was  no 
error  in  his  honor's  ruling  of  which  the  de- 
fendants can  complain.  This  disposes  of  the 
first  exception. 

"It  was  admitted  upon  the  trial  that  Katie 
Safrit  was  at  one  time  the  owner  of  the  land 
in  dispute,  and  that  she  died  the  owner  there- 
of, unless  she  had  conveyed  the  land  to  one 
George  Safrit,  under  whom  the  defendant 
Sarah  Sapp  claimed.  It  was  further  admitted 
that  the  heirs  at  law  of  Katie  Safrit  were  cor- 
rectly stated  in  the  complaint. "  The  follow- 
ing  issues  were  submitted:  "(1)  Is  the  de- 
fendant Sarah  Sapp  sole  seised  of  the  whole 
of  the  land  described?  (2)  Is  the  defendant 
Sarah  Sapp  the  owner  of  George  Safrit'a 


share  or  interest?"  The  defendants  offered 
in  evidence  a  deed  from  Katie  Safrit  to  George 
Safrit  dated  August  25,  1873,  and  a  deed 
from  George  Safrit  to  Sarah  Sapp  dated  Sep- 
tember 2, 1873,  conveying  the  btnd  in  con- 
troversy. The  consideration  in  both  deeds 
was  stated  to  be  S500.  Many  witnesses  were 
examined  on  both  sides,  and  the  evidence  is 
sent  up  with  the  record.  That  on  the  part 
of  the  plidntiffs  tended  to  show  that  Katie 
Safrit  was  an  old  woman,  of  very  weak  mind; 
that  she  was  Incapable  of  understanding,  at- 
tending to,  or  transacting  any  business;  that 
she  could  not  understand  a  deed;  and  one  of 
the  witnesses  speaks  of  ber  as  "idiotic."  The 
evidence  also  tended  to  sliow  that  the  land 
was  worth  $3,000.  George  W.  Safrit  testi- 
fied, among  other  things,  as  follows:  "Sapp 
got  after  me  to  get  mother  [Katie  Safrit]  to 
come  and  live  with  him.  Said  he  would  give 
me  a  horse  to  get  mother  away  from  Good- 
man's. I  got  the  horse,  and  mother  came  to 
Sapp's  to  live.  She  lived  there  a  couple  of 
weeks  or  better  before  the  deed  was  mitde. 
*  *  *  I  never  made  any  deed  to  Sarah 
Sapp.  Thomas  Sapp  and  witness  went  to 
Sol.  Fisher's  to  get  the  deed  written.  Sapp 
offered  $500  if  I  would  make  him  a  deed. 
We  got  on  a  spree,  and  went  up  to  Roseman's. 
Here  I  suppose  he  got  me  to  sign  something 
else.  I  don't  know  what  I  did  there,  nor  whea 
I  signed  it.  Sapp  gave  me  liquor,  and  insisted 
on  ray  drinking.  If  I  signed  a  deed,  I  don't 
remember  it."  He  also  said:  "Sapp  never 
paid  me  anything."  George  Shank  testified 
tliat  he  was  at  Roseman's;  that  Sapp  and 
Safrit  asked  Roseman  to  write  for  them;  that 
he  wrote  some,  and  asked  to  whom  the  deed 
was  to  be  made.  Sapp  said :  "  To  Sarah  Sapp, 
of  course."  "Did  not  see  the  deed  signed. 
Safrit  acted  curious ;  had  been  drinking, "  etc. 
T.  J.  Safrit  testified  that  he  was  a  son  of 
Katie  Safrit.  Saw  her  at  Sapp's  and  at  Good- 
man's. "Sapp  got  at  me  to  get  the  old  man 
and  old  lady  to  assign  over  the  land  for  life 
to  him  and  me.  He  wrote  the  instrument, 
[handed  witness,]  and  got  me  to  get  mother 
to  sign  it,  and  instead  of  putting  ray  name  in 
be  put  his  own."  This  witness  was  allowed 
to  testify,  after  objection:  "She  [Katie  Saf- 
rit] was  no  more  competent  to  make  a  deed 
two  weeks  after  date  of  the  deed  than  she  was 
before."  This  constitued  the  defendant's 
second  exception.  The  witness  had  testified 
without  objection  that  ber  mind  was  very 
weak,  and  that  she  did  not  know  what  she 
"was  al)Out,  in  making  the  deed."  We  can 
see  no  force  in  the  objection.  The  testimony 
of  the  witnesses  for  the  defendant  tended  to 
show  that  Katie  Safrit  bad  capacity  to  make 
a  deed.  S.  Fisher  testified  that  he  knew 
Katie  Safrit.  "Think  she  had  sense  enough 
to  make  a  deed,  if  explained  to  her.  Never 
saw  her  do  anything  foolish.  I  wrote  deed 
from  Mrs.  Safrit  to  George.  Thomas  Sapp 
and  Greorge  got  me  to  do  it,"  etc. 

"The  plaintiffs'  counsel,  in  his  argument 
to  the  jury,  stated  that  Sapp,  the  defendant, 
bad  procured  the  deed  from  George  Safrit 
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without  paying  anything  for  it;  that  from 
the  recital  in  the  deed  he  had  obtained  a 
«3,000  tract  of  land  for  0500;  that  from  the 
evidence  of  Safrit  it  waa  proven  that  Sapp 
got  him  drunli,  and  procured  the  deed  from 
him  when  be  did  not  Icnow  what  he  was 
about.  Sapp  was  in  court,  and  had  the  right 
to  contradict  Safrit  if  that  was  not  the  trutli. 
and  he  did  not  avail  himself  of  the  oppor- 
tunity and  right  to  contradict  him.  In  the 
midst  of  this  argument  made  by  the  plain- 
tiff's counsel  defendants  objected  that  counsel 
bad  no  right  to  comment  on  the  fact  that  the 
defendant  was  in  court,  and  failed  to  avail 
himself  of  his  right  to  contra'Iict  the  state- 
ments set  forth.  Court  overruled  the  objec- 
tion, and  permitted  the  counsel  for  plaintiff  to 
argue  that  Sapp  was  in  court,  and  had  the 
right  to  contradict  George  Safrit,  if  Safrit 
had  not  told  the  truth,  and  did  not  avail  him- 
self of  bis  rights.  Defendant  excepted." 
This  constitutes-  the  defendants'  third  ex- 
ception. The  power  and  the  duty  of  the 
court  to  check  counsel  when  abusing  his 
privilege  in  commenting  on  witnesses  and 
their  testimony,  and  on  the  conduct  of  par- 
ties to  the  action,  is  clearly  settled  by  many 
decisions.  Very  soon  after  the  change  by 
statute  allowing  parties  to  actions  to  testify 
it  was  adjudged  that  the  mere  fact  that  a 
party,  plaintiff  or  defendant,  did  not  testify 
in  his  own  behalf  was  not  the  proper  subject 
of  comment.  In  Devriea  v.  Phillips,  63  N. 
G.  53,  the  court  was  asked  to  charge  the  jury 
"that,  inasmuch  as  the  defendant  was  a 
competent  witness,  the  fact  that  he  did  not 
offer  himself  as  a  witness  in  his  own  behalf 
authorized  the  jury  to  presume  the  facts 
against  him.  His  honor  declined  to  give  the 
instruction,  but  charged  the  jury  that  they 
might  consider  the  circumstance,  and  givet» 
it  what  weight  they  thought  proper, "  etc.  In 
commenting  on  this  ruling  Judge  Beade 
said:  "It  is  true,  as  a  rule  of  evidence,  that 
where,  in  the  investigation  of  a  case,  facts 
are  proved  against  a  party  which  it  is  ap- 
parent he  might  explain,  and  he  withholds 
the  explanation,  the  facts  are  to  be  taken 
most  strongly  against  him.  *  •  ♦  ^\'e 
conclude  that  the  fact  that  the  party  does  or 
that  he  does  not  offer  himself  as  a  witness, 
standing  alone,  allows  the  jury  to  presume 
nothing  for  or  against  him,  and  can  only  be 
the  subject  of  comment  as  to  its  propriety  or 
necessity  in  any  given  case,  according  to  the 
circumstances,  as  the  introduction  or  non- 
introduction  of  any  other  witness  might  be 
commented  on."  In  Gragg  v.  Wagner,  77 
N.  C.  246,  but  three  persons  were  present  at 
the  bargain  and  execution  of  the  deed  in  con- 
troversy,— the  plaintiff,  the  draughtsman, 
and  the  defendant.  The  two  former  were  ex- 
amlned  on  behalf  of  the  plaintiff.  The  de- 
fendant was  not  present,  but  was  in  the  state 
of  Oregon,  and  it  was  not  alleged  that  he 
knew  facts  other  and  different,  in  connection 
with  the  execution  of  the  deed,  from  those 
testified  to  by  the  witnesses  present,  and 
counsel  was  not  permitted  to  comment  upon 


the  fact  that  be  bad  not  offered  himself  as  a 
witness.  The  court  said:  "It  is  the  privi- 
lege, but  not  the  duty,  of  a  party  to  an  action 
to  offer  himself  as  a  witness  in  his  own  be- 
half, and  he  is  not  the  proper  subject  for  un- 
friendly criticism  because  he  declines  to  ex- 
ercise a  privilege  conferred  upon  him  for  bis 
own  benefit  merely.  The  fact  is  not  the  sub- 
ject of  comment  at  all;  certainly  not  unless 
under  very  peculiar  circumstances,  which 
must  be  necessarily  passed  upon  by  the  judge 
presiding  at  the  trial  as  a  matter  of  sound 
discretion.  Only  an  abuse  of  that  legal  dis- 
cretion is  reviewable  here."  Peebles  v.  Hor- 
ton.  64  N.  C.  374:  State  v.  Williams,  65  N. 
C.  506;  Jenkins  t.  Ore  Co.,  Id.  563;  State  v. 
Bryan.  89  N.  C.  534;  State  v.  Sugg.  Id.  527; 
Guy  v.  Manuel,  Id.  83;  State  v.  Rogers,  94 
X.  C.  860;  and  Chambers  v.  Greenwood,  68 
N.  C.  278;  and  numerous  other  authorities, — 
settle  the  general  principle  that  the  extent  to 
which  counsel  may  comment  upon  witnesses 
and  parties  "must  be  left  ordinarily  to  the 
sound  discretion  of  the  judge  who  tries  the 
cause,  and  this  court  will  not  review  his  dis- 
cretion unless  it  is  apparent  that  the  impro- 
priety of  counsel  waa  gross,  and  calculated  to 
prejudice  the  jury."  It  is  said  by  Judge 
Kbade  in  Chambers  t.  Greenwood,  supra: 
"The  mere  manner  of  conducting  the  trial 
below  is  and  ought  to  be  so  much  within  the 
discretion  of  the  presiding  judge  that  an  al- 
leged irregularity  must  be  palpable,  and  the 
consequences  important,  to  induce  us  to  in- 
terfere." And  this  is  said  in  citing  and  ap- 
proving Deyries  v.  Phillips,  where  it  is  said 
that  his  introduction  or  non-introduction 
should  be  the  subject  of  comment  only  as  the 
introduction  or  non-introduction  of  other 
witnesses  might  be.  We  think  this  is  the 
necessary  result  of  the  change  made  by  sec- 
tion 1350  of  the  Code.  It  will  be  noted  that 
there  is  a  difference  between  section  1352, 
which  relates  to  civil  actions,  and  section 
1353,  which  relates  to  criminal  actions.  In 
the  latter  it  is  expressly  declared  that  a  fail- 
ure of  the  defendant  to  testify  "shall  not 
create  any  presumption  against  bim."  The 
reason  for  the  difference  readily  suggests  it- 
self. The  doctrine  laid  down  is  oof  in  con- 
flict with  Wilson  v.  White,  80  N.  C.  284; 
Greenlee  t.  Greenlee,  93  N.  C.  278;  Eerch- 
ner  v.  McKae,  80  N.  C.  219;  or  Black  well  t. 
McElwee,  96  N.  C.  71,  1  S.  E.  Rep.  676.  If 
the  defendant  in  the  present  case  had  had  any 
witness  present  who  was  cognizant  of  and 
could  have  contradicted  the  damaging  facts 
testified  to,  and  failed  to  introduce  such  wit- 
ness, we  think  it  would  have  been  tlie  subject 
of  proper  comment;  and  the  ruling  of  bis 
honor  in  this  respect  does  not  entitle  the  de- 
fendants to  a  new  trial. 

The  next  exception  is  "because  his  honor  in 
his  charge  recapitulated  the  evidence  mere- 
ly, and  did  not  state  it  in  its  legal  bearing 
upon,  the  issue  submitted  to  the  jury. "  The 
charge  of  his  honor  is  set  out  in  full  and  at 
length.  A  careful  examination  of  it  will 
show  that  the  exception  is  without  any  foun- 
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dation.  It  is  a  clear  statement  of  the  law  as 
applicable  to  the  evidence,  and  we  deem  it 
iinnecesaary  to  reproduce  it  here. 

Tlie  laAt  exception  is  to  the  following  spe- 
cial instruction  given  by  his  honor,  the  ground 
of  exception  being  "because  there  is  no  evi- 
dence  that  Thomas  H.  Sapp  procured  Katie 
Safrit  to  make  the  deed  to  George  Safrit" : 
"I  am  requested  to  charge  you  that  if  the 
jury  believe  from  tlie  evidence  that  Katie 
Safrit  was  weak  in  mind,  from  old  age.  so  as 
not  to  understand  and  kn«w  what  she  was 
doing,  and  while  in  that  condition  Thos. 
H.  s<app  procurred  Katie  Safrit  to  execute  a 
deed  to  Oieorge  Safrit  for  a  tract  of  land  worth 
83,000,  for  a  consideration  of  $500,  with  the 
intention  of  shoi'tly  thereafter  procuring  a 
deed  from  George  to  his  own  wife,  Sarah, 
such  transaction  is  void.  I  so  charge  you, 
and  if  you  so  believe  you  must  answer  first 
issue, '  No.'"  Tlie  evidence  is  not  reproduced 
by  us  in  full,  but  so  much  of  it  only  as  is 
sufUcient  to  show  that  his  honor  was  fully 
warranted  in  giving  the  charge  complained 
of.    There  is  no  error. 


(102  N.  C.  ES2) 

Gordon  et  al.  v.  Avert  et  aL 

(Supreme  Ctntrt  of  North  Carolina.    April  92, 
1889.) 

Statdtb  of  FIU0D8— Vendob  ams  Vbkdbb— 

MORTOA  OE8— Till  AL. 

1.  On  one  side  of  a  sheet  of  note  paper  a  piece 
of  land  was  described  by  metes  and  bounds,  one  of 
the  latter  being  the  R.  road.  Following  this  was 
a  blank  space,  after  which  was  written  and  signed 
a  receipt  from  C.  of  a  certain  sum  "in  part  pay- 
ment on  a  lot  on  R.  road. "  On  the  opposite  side 
of  the  paper  was  a  promissory  note  by  C.  to  pay  the 
person  whose  name  was  si^ed  to  the  receipt  a 
certain  sum  on  a  lot  "on  the  R.  road."  After  this 
were  the  words:  "Balance  due,  920,  at  8  per  cent. 
Interest."  Held  a  sufBcient  memorandum  of  a 
ooDtract  for  the  sale  of  the  land  described. 

2.  The  vendor  not  having  availed  of  the  statute, 
but  having  recognized  and  acted  on  the  contract, 
and,  at  the  request  of  the  vendee,  conveyed  the 
land  to  defendant,  and  defendant  having  paid  part 
of  Um  price,  the  vendee's  mortgagee  aoquired  the 
right  to  the  land  for  the  purpose  of  the  mortgage, 
subject  to  the  vendor's  ngbt  to  the  balance  of  the 
price. 

8.  Defendant,  having  had  notice  of  the  mortgage 
when  be  took  title  and  paid  the  price  or  part  of  it, 
holds  for  the  purposes  of  the  mortgage  subject  to 
■o  much  of  the  price  as  he  paid,  unless  his  nght  to 
the  land  antedates  the  mortgage. 

4.  But,  if  the  vendee  abandoned  the  contract  and 
oonsenteid  that  defendant  pay  for  the  land  and  take 
title  before  the  mortgage  was  given,  the  mortgage 
conveyed  nothing. 

6.  In  s  suit  to  foreclose  the  mortgage,  defendant 
having  alleged  and  plaintift  having  denied  facts 
giving  him  such  prior  right,  the  issue  should  be 
tried. 

6.  A  mortgage  by  parol  or  otherwise,  not  regpis- 
tered,  given  to  defendant  to  secure  the  vendee's 
IndebtMness  to  him,  would  not  prejudice  the  sub- 
sequent mortgagee  whose  mortmge  is  registered, 
though  defendant  would  beentitlea  to  subrogation 
to  the  rights  of  the  vendor  to  the  extent  of  the 
price  paid  by  him. 

Appeal  from  snperior  ooort,  Burke  ooanty; 
Arhfirld,  Judge. 

Mortgage  foreclosure  by  Theodore  Gordon 
and  otlters  agiunst  M.  G.  Avery,  Austin  Col- 


lett  and  wife,  and  Bnf us  Ayery.   Detendants 
appeal. 

C.  M.  Busbee,  Batchdor  A  Levereuas,  and 
/•  T.  Perkitu,  for  appellants.  8.  J.  Brvin, 
for  appellee. 

Merrihon,  J.  The  following  Is  a  copy 
of  the  material  parts  of  the  case  settled  on 
appeal: 

"FlaintifFs  bring  suit  for  the  foreclosure 
of  a  mortgage  dated  the  2l8t  of  July,  1887. 
to  secure  the  sum  of  $253.90,  a  part  of 
which  sum,  to- wit,  $129,  had  been  secured 
by  a  former  mortgage,  dated  tlie  30th  day  of 
October.  1885.  That  said  mortgages  were 
given  by  the  defendant  Austin  Collett,  who 
claimed  an  interest  in  the  land  therein  de- 
scribed under  the  following  writings:  '  Col- 
lett  boundary.  Beginning  at  a  stake  on 
Grant's  corner,  and  running  north  with  the 
Bocky  Ford  road  to  Tate's  line;  then  west 
with  Tate's  line  18  poles,  to  a  stake  in  Tate's 
line;  then  southward  to  Grant's  black  oak, 
and  then  with  said  line  to  beginning;  con- 
taining 1\  acres  more  or  less.'  On  the  same 
piece  of  paper  on  same  side,  is  the  follow- 
ing: •  lieceived  of  Austin  Collett  $33  in  part 
payment  on  a  lot  on  Bocky  Ford  road,  Octo- 
ber 27lh,  1885.  M.  C.  Avert.'  On  the  op- 
posite side  of  the  same  piece  of  paper  is  the 
following:  *  Austin  Collett,  promise  to  pay 
Mrs.  III.  C.  Avery  53  dollars  on  a  lot  adjoin- 
ing W.  Grant's,  on  the  Bocky  Ford  road,  by 
the  Ist  of  Marcli,  1886.  [Signed]  Austin 
Collett.  Balance  due,  $2(3,  at  8  per  cenU 
interest.'  It  further  appears  from  the  com- 
plaint  that  at  the  time  said  mortgages  were 
executed  by  said  Collett  the  legal  title  to  said 
land  was  in  the  defendant  M.  C.  Avery. 

"Defendant  M.  C.  Avery  demurs  to  the 
complaint,  and,  among  other  causes  of  de- 
murrer, sets  up  the  statute  of  frauds.  His 
honor  sustains  the  demurrer  as  to  her,  but 
does  nut  dismiss  the  action.  Defendants  ex- 
cept. Defendant  Bufus  Avery  demurs  ore 
tentu  for  the  causes  assigned  in  the  demurrer 
of  M.  C.  Avery.  Demurrer  overruled,  and 
defendants  except.  Defendant  Bufus  Avery 
answers,  and  sets  up  the  statute  of  frauds, 
and  f  urtlier,  that  the  said  Austin  Collett  was 
justly  indebted  to  him,  and  had  given  him 
his  note  on  the  1st  of  April,  1885,  for  the 
sum  of  $150,  same  being  seven  months  prior 
to  plaintiffs'  first  mortgage,  and  more  than 
two  years  before  the  second  mortgage,  and 
that  said  indebtedness  has  been  greatly  in- 
creaseil  since  tliat  time  by  bis  letting  said  de- 
fendant have  money  and  goods.  Defendant 
Bufus  Avery  further  pleaded  that  he  bad 
paid  the  purchase  money.  His  honor  held 
that  the  statute  of  frauds  had  no  application, 
by  reason  of  the  admission  in  the  answer. 
Defendants  excepted. 

"The  following  issue  was  snbmitted  to  the 
jury:  •  Did  defendant  Bufus  Avery  become 
bound  for  the  purchase  money  of  the  huid 
prior  to  the  execution  of  plaintiftB'  mort- 
gage?' The  defendant  Bufus  Avety  testi- 
fied that  be  paid  to  M.  0.  Avery  the  purchase 
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money  of  Uie  land  under  the  following  cit> 
cumstaoees:  That  he  had.  as  agent  of  M.  G. 
Avery,  made,  a  parol  contract  with  Austin 
Collett  to  sell  liira  the  land,  but  with  the  ex- 
press understanding  that  if  the  purchase 
money,  amounting  to  950  and  interest,  was 
not  paid  by  the  1st  of  March,  1888,  then  said 
contract  was  to  be  void,  and  said  Collett  Wiis 
to  forfeit  his  improvements.  That  said  Col- 
lett was  not  able  to  pay  at  the  time  appointed, 
and  told  witness  if  be  would  salisfy  M.  G. 
Avery  for  the  purchase  money,  and  give  him 
a  little  more  time,  he  would  give  him  bis  note 
for  $150,  and  the  land  should  stand  good  for 
it,  and,  if  not  paid  by  the  year  1888,  that  be 
sliould  have  the  said  land.  That,  on  tlie 
strength  of  this  assurance,  witness  did  sat- 
isfy M.  C.  Avery  by  paying  the  purchase 
money,  and,  Collett  having  failed  to  pay  by 
1888,  under  jCollett's  direction  M.  C.  Avery 
made  him  a  deed  for  a  part  of  the  land,  the 
other  having  been  sold  to  one  S.  J.  Ervin. 
and  thereupon  his  honor  withdrew  the  issue 
which  he  had  at  first  submitted,  and  substi- 
tuted the  following  '  Is  the  lien  of  plaintiffs' 
mortgage  on  the  land  in  question  superior  to 
the  rights  and  equities  of  defendant  Bufus 
Avery,  as  set  up  in  the  answer?  What 
amount  is  defendant  Collett  indebted  to  plain- 
tiffs?' Defendants  excepted  to  the  with- 
drawing of  the  isssue  first  submitted  and  the 
submission  of  the  last  two  to  the  jury.  There 
was  no  evidence  offered  by  plaintiffs  to  show 
that  the  receipt  for  $33  was  for  the  same 
land  as  that  included  in  *  CoUett's  boundary,' 
or  that  it  was  for  any  land,  the  word  '  lot ' 
only  being  used  in  said  receipt.  And  there- 
upon his  honor  instructed  the  jury  that  upon 
the  evidence— taking  the  evidence  of  Bufus 
Avery  to  be  true — they  must  find  the  issue 
as  to  the  superiority  of  the  lien  in  favor  of 
plaintiffs.  To  which  instructions  defend- 
ants excepted. 

"On  judgment  being  rendered,  defendants 
appeal  to  the  supreme  court." 

The  appellants  contend  that  the  plaintiffs 
obtained  no  title  to  the  land  in  question,  nor 
any  interest  therein  by  the  deed  of  mortgage 
under  which  they  claim,  executed  to  them 
by  the  appellants  Collett  and  wife,  because 
the  latter  bad  no  title  to,  nor  any  interest  in, 
that  land  tliat  they  could  convey;  that  the 
husband,  Collett,  bad  but  a  parol  contract 
with  M.  G.  Avery,  who  had  the  title  to  it, 
whereby  she  contracted  to  convey  the  title  to 
him  when  he  should  pay  the  purchase  money 
he  agreed  to  pay  her  for  the  same,  and  he 
bad  not  paid  such  purchase  money  or  any 
part  thereof;  and  they  pleaded  that  such 
parol  contract  was  void  under  the  statute  of 
frauds,  because  no  memorandum  or  note 
therebf  was  put  in  writing,  and  signed  by 
M.  C.  Avery,  or  by  some  other  person  by  her 
authorized  to  sign  the  same.  The  plaintiffs, 
on  the  contrary,  contended  that  the  writing 
set  forth  above,  beginning  with  the  words 
"CoUett's  boundary,"  and  ending  with  the 
other  words,  "Balance  due,  $20.00,  at  8  per 
cent,  interest, "  constitute  a  sufQcient  memo- 


randum or  note  In  writing  of  the  parol  con- 
tract mentioned  to  render  it  effectual  in  con- 
templation of  the  statute;  and  we  are  of  the 
opinion  that  it  is  sufficient.  The  memoran- 
dum in  writing,  referred  to,  is  all  on  a  half 
sheet  of  ordinary  commercial  note  paper,  in 
the  order  as  set  forth  above.  Between  the 
description  of  the  land  and  the  receipt,  which 
are  on  the  same  side  of  the  paper,  \a  a  blank 
space  about  two  inches  wide,  and  the  prom- 
issory note  and  memorandum  at  the  foot  of 
it  fill  the  upper  half  of  the  paper  on  the  op- 
posite page,  beginning  close  to  the  top  of  it. 
The  juxtaposition  of  the  several  parts  of  the 
writing,  their  nature,  purpose,  and  meaning, 
as  expressed,  their  reference  to,  and  bearing 
upon  each  other  as  appears  from  express 
words  and  plain  implication,  tdl  go  to  show 
that  the  land  described  is  that  mentioned  and 
referred  to  in  the  receipt;  and  the  terms 
thereon,  "in  part  payment  on  a  lot  on  Rocky 
Ford  road,"  imply  that  Austin  Collett,  to 
whom  the  receipt  was  given,  had  contracted 
with  M.  C.  Avery  to  purchase  from  her,  and 
she  with  him  to  sell  him,  the  land  mentioned 
and  described.  The  description  certainly 
designated  a  piece  or  lot  of  land  by  metes 
and  bounds  containing  one  acre  and  one- 
quarter  of  an  acre  situate  on  the  Rocky  Ford 
road,  capable  of  being  identified  by  parol 
proof.  The  receipt  near  to  such  description 
on  the  same  side  of  the  half  sheet  of  paper, 
refers  to  "a  lot  on  Rocky  Ford  road,"  and  by 
the  strongest  implication  acknowledges  a 
contract  of  sale  of  it  to  Austin  Collett.  The 
note  immediately  following  the  receipt,  on 
the  opposite  side  of  the  paper,  made  by  him 
to  M.  0.  Avery,  recites  that  it  was  given  "on 
[for]  a  lot  adjoining  W.  Grant's  ou  the 
Bocky  Ford  road. "  The  several  parts  of  the 
writing  clearly  refer  to  one  and  the  same 
transaction,  and  must  be  construed  together. 
It  is  evidence,  and  intended  by  the  parlies  so 
to  be,  of  a  contract  of  sale  of  the  lot  of  land 
specified  by  M.  G.  Avery  to  Austin  Collett, 
and  she,  by  signing  the  receipt,  acknowl- 
edged and  signed  this  contract  in  writing  as 
certainly  as  if  it  bad  heen  formally  drawn  out 
and  signed  by  her.  Hence  the  references 
and  recitals.  The  contract  is  informally  and 
awkwardly  expressed  in  the  writing,  but  its 
nature,  scope,  and  purpose  clearly  appear 
from  it,  and  this  is  a  sufficient  compliance 
with  the  requirements  of  the  statute.  Mayer 
V.  Adrian.  77  N.  C.  83;  Farmer  v.  Batts,  83 
N.  C.  387;  Thornburg  v.  Masten.  88  N.  0. 
293. 

It  may  be  added  that,  if  the  contract  in 
question  were  to  be  treated  as  not  in  writing, 
M.  C.  Avery,  the  person  to  be  charged  there- 
with, did  not  avail  herself  of  the  statute  ren- 
dering such  contracts  void;  she  was  not 
bound  to  do  so;  but  she  recognized  and  acted 
upon  it,  and  at  the  request  of  Austin  Collett 
conveyed  the  land  to  Bufus  Avery.  If,  there- 
fore, Austin  Collett,  under  the  contract  of 
purchase,  paid  for  the  land,  or  paid  any  part 
of  the  purchase  money,  the  plaintiffs,  by 
their  deed  of  mortgage,  acquired  the  whole 
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of  his  interest  in  it;  indeed,  tbey  Required 
the  right  to  have  the  land  for  the  purposes 
of  the  mortgage,  subject  to  the  right  of  M. 
C.  Avery  to  have  tlie  purchase  money  due 
to  her  for  It.  And  so,  also,  if  Kufus  Av- 
ery, after  the  execution  of  the  plaintiff's 
mortgHge,  at  the  request  of  Austin  Collett 
paid  the  purchase  money  for  the  land,  or  any 
part  of  it,  and  took  the  title  therefor,  having 
notice  of  the  mortgage,  as  he  must  have  had. 
as  it  was  registered,  then  he  toolc  the  title 
for  tlie  plaintiffs  for  the  purposes  of  their 
mortgage,  the  land  being  charged  with  so 
much  of  the  purchase  money  as  he  paid.  In- 
deed, be,  in  that  case,  sustained  the  same  re- 
Mion  to  the  plaintiffs  as  did  M.  C.  Avery  be- 
fore she  conveyed  the  title  to  the  land  to  him. 
By  virtue  of  her  contract  with  Collett,  and 
the  mortgage  made  by  him  to  the  plaintiffs, 
she  held  the  land  for  them,  subject  to  the 
payment  of  the  purchase  money  due  her. 
Kufus  Avery,  having  obtained  the  title  with 
notice  of  the  plaintiffs'  right,  so  holds  the 
land  for  the  like  purposes,  unless,  as  he  al- 
leges, his  right  to  the  land  antedates  the 
mortgage  of  the  plaintiffs. 

In  his  answer,  Kufus  Avery  expressly  al- 
leges that  Austin  Collett,  a  long  while  before 
he  executed  the  mortgage  to  the  plaintiffs, 
abandoned  his  parol  contract  of  purchase  of 
the  land,  and  consented  to  allow  him  to  pay 
for  it  and  take  the  title,  and  there  was  some 
evidence  produced  on  the  trial  tending  to 
prove  this  allegation.  Collett  might  thus 
abandon  his  executory  contract,  or  transfer 
it  to  another.  We  can  see  no  reason  why  he 
could  not.  The  contract  to  convey  was  not 
a  conveyance  of  the  title  to  the  land,  and 
might  be  abandoned.  If  the  allegation  just 
mentioned  were  true,  then  Collett  conveyed 
nothing  by  his'deed  of  mortgage  to  the  plain- 
tiffs, because  he  had  nothing  to  convey,  not 
even  an  equity.  The  plaintiffs,  in  their  re- 
ply, expressly  deny  the  allegation  of  the  an- 
swer just  mentioned,  and  thus  a  material  is- 
sue of  fact  was  raised  by  the  pleadings.  The 
appellants  did  not  waive  the  trial  of  this  is- 
sue, nor  did  the  court  submit  it  to  the  jury. 

Perhaps  the  issue  which  was  at  first  sub- 
mitted to  the  jury,  and  afterwards,  in  the 
course  of-the  trial,  withdrawn,  might  have 
been  sufHcient,  though  it  was  scarcely  perti- 
nent. The  court,  however,  the  appellants  ob- 
jecting, withdrew  it  entirely,  and  submitted 
another,  not  at  all  that  raised  by  the  plead- 
ings. The  issue  raised  was  material  and  im- 
portant, and  should  have  been  tried.  All  the 
materifd  issues  must  be  tried,  unless  waived, 
and  It  is  error  not  to  try  them.  Porter  v. 
Railroad  Co.,  97  N.  C.  66,  2  S.  E.  Kep.  581; 
Davidson  v.  Gifford,  100  N.  C.  18,  6  S.  E. 
Rep.  718.  It  seems  that  the  court  was  of 
the  opinion  that  Kufus  Avery  had  rights  and 
equities  in  conQict  with  the  same  of  the 
plaintiffs.  How  this'  was,  is  not  clearly 
disclosed  by  the  record  before  us.  If  Collett 
owed  him  before  be  made  the  mortgage  to 
the  plaintiffs,  and  gave  him  a  mortgage  by 
parol  or  otherwise  of  his  interest  in  the  land 


he  so  contracted  to  purchase,  to  secure  sucb 
indebtedness,  this  could  not  prejudice  the 

rights  of  the  plaintiffs  as  mortgagees  because 
such  mortgage  was  not  registered;  at  most, 
he  could  only  be  entitled  to  have  so  much  of 
the  purchase  money  and  the  interest  thereon 
as  he  paid  to  M.  G.  Avery.  To  that  extent 
he  might  l>e  subrogated  to  the  latter's  rights 
and  lien  for  such  part  of  the  purchase  money 
as  he  paid.  Beyond,  so  far  as  appears,  he 
would  be  on  no  better  footing  than  any 
other  creditor  who  had  a  senior  unregistered 
mortgage.  There  is  error  such  as  entitles 
the  appellants  to  a  new  trial.  To  the  end 
they  may  have  the  same,  let  this  opinion  be 
certified  to  the  superior  court.  It  is  so  or- 
dered. 


Waleeb  et  al.  v. 
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(Supreme  Court  of  North  CaroUtui.    April  Si, 
1884.) 

AppBiii— PaooBDnRK— Rm.B8  or  Coubt. 
1.  An  appeal  will  not  be  dismissed  for  the  failure 
of  the  appellant  to  serve  a  case  stated  on  appeal 
upon  the  appellee.  If  there  at«  no  assignments  of 
error,  or  if  no  errors  appear  in  the  reoord  proper, 
a  motion  to  affirm  is  the  proper  procedure. 

3.  The  case  stated  or  settled  on  appeal  passes 
into  and  becomes  part  of  the  case  in  the  court 
below,  and  it  comes  up  as  a  part  of  the  record. 
The  supreme  court  has  no  authority  to  make,  alter, 
or  modify  it,  or  to  determine  whether  it  was  duly 
filed.  Ail  motions  and  orders  in  respect  to  ft 
must  be  made  in  the  court  below. 

8.  Under  a  rule  of  court  requiring  the  reoord  to  be 
printed,  it  is  sufficient  if  It  be  printed,  by  the  time 
the  case  is  called  for  srgament. 

4.  Supreme  court  N.  C.  rule  2,  |  8,  providing 
that  "if  an  appellant  shall  fail  to  file  the  transcript 
of  the  reoord  of  his  appeal  within  the  time  he 
might  do  so,  so  that  the  appeal-shall  stand  for 
argument  at  the  term  to  which  it  is  taken,  the  ap- 
pellee may  move  *  *  *  to  dismiss  the  same, 
*  *  *  and  his  motion  shall  be  allowed,  unless 
reasonable  excuse  for  snoh  failure  shall  be  shown 
within  such  time  as  the  court  may  direct,  in  which 
case  the  court  may  deny  the  motion  and  allow  a 
continuance,"  is  designed  to  prevent  appellants 
from  delaying  the  decision  of  their  appeals,  and 
will  be  enforced  as  its  importance  demands. 

Appeal  from  superior  court,  Cherokee 
county. 

Motion  to  dismiss  appeal. 

/.  W.  A  R.  L.  Cooper,  for  appellants. 
Jones  &  Bhvford,  for  appellees. 

MsRBmoN,  J.  At  the  present  term  the 
appellees  moved  to  dismiss  this  appeal  upon 
the  grounds,  Qrst,  that  the  appellants  failed 
to  serve  any  case  stated  on  appeal  upon  them 
or  their  counsel.  The  motion  cannot  be  al- 
lowed for  this  cause.  What  purports  to  be 
sucb  statement  appears  in  the  transcript  of 
the  record,  but,  if  this  were  not  so,  the  ab- 
sence of  it  would  not  be  ground  for  sustain- 
ing the  motion,  because  it  is  not  essential  to 
the  appeal.  It  may  be  that  there  are  assign- 
ments of  error  in  the  record,  and  errors  may 
appear  in  the  record  proper,  so  that  a  state- 
ment of  the  case  on  appeal  may  not  be  neces- 
sary. The  proper  motion,  in  the  absence  of 
errors  appearing  in  the  record  or  properly 
assigned,  is  to  afSrm  the  judgment.  Manu- 
facturing Co.  V.  Simmons,  97  N.  C.  89, 1  S. 


Digitized  by  VjOOQ IC 


N.  C.) 


STATE  «.  MoMAHAN. 


489 


E.  Kep.  923.  The  appellees,  in  support  of 
this  ground  of  their  motion,  ofiFered  {^davits 
to  prove  that  what  purports  in  the  transcript 
of  the  record  to  be  the  chso  stated  on  appeal, 
duly  served  on  their  counsel,  was  never  in 
fact  served  on  themselves  or  their  counsel, 
and  they  asked  this  court  to  hear  the  evi- 
dence, tind  the  facts,  and  make  appropriate 
orders  strikln;;  the  statement  from  the  record. 
This  application  is  ii  misappreliension  of  the 
proper  course  of  procedure  in  such  case. 
The  motion  should  be  made  In  the  court  be- 
low to  strike  from  the  files  there  such  state- 
ments as  having  been  improperly  61ed  witli 
the  clerk,  as  allowed  in  proper  cases  by  the 
statute,  (C!ode,  §  551.)  ami  direct  the  clerk  to 
tiike  no  further  notice  of  it  The  case  stated 
or  settled  on  appeal  pa3:>es  into  and  becom  >s 
part  of  the  case  in  the  court  below,  and  it 
comes  to  this  court  as  part  of  the  record. 
This  court  has  no  authority  to  make,  alter,  or 
modify  it  in  any  material  aspect,  or  to  de- 
termine that  it  was  or  was  not  duly  tiled.  It  is 
therefore  appropriate  and  proper,  indeed, 
necessary,  that  the  court  below  should  hear 
all  motions,  and  make  all  proper  orders  in 
respect  to  it.  A  motion  here,  if  need  be,  to 
stay  the  hearing  of  the  appeal  until  such 
motion  could  be  made,  heard,  and  determined 
in  that  coui-t,  might  be  appropriate. 

The  second  ground  of  the  motion,  and  the 
counter-motion  of  the  appellants  for  the  writ 
of  certiorari,  will  not  be  disposed  of  fur  the 
present,  for  the  reason  that  it  may  not  be 
necessiiry  to  consider  them  at  all.  The  third 
ground  of  the  motion  assigni'd  is  that  the 
record  has  not  been  printed  as  required  by 
the  rule  applicable.  It  seems  that  what  pur- 
ports to  be  the  ease  stated  on  appeal  has 
been  printed.  But,  moreover,  tiie  appeal 
does  not  stand  for  argument  at  this  term,  and, 
if  the  record  sliall  be  printed  by  the.  time  it 
shall  be  called  for  argument,  that  will  be  suf- 
ficient.   Witt  v.  Long,  93  N.  C.  388. 

It  appears  that  the  appi  a!  was  taken  at  the 
last  fill!  term  of  the  supe.ior  court  of  the 
county  of  Cherokee,  to  this  court  at  its  pres- 
ent term,  but  the  appellants  failed  to  file  a 
transcript  of  the  record  of  their  appeal  here, 
within  the  first  eight  days  of  the  term,  or  be- 
fore the  entering  on  the  call  of  cases  from 
the  judicial  district  to  which  the  case  be- 
longs, as  required  by  rule  2,  §  7;  but  such 
transcript  was  filed  after  such  call  began. 
That  the  transcript  of  the  record  was  not 
filed  within  the  time  prescribed  by  the  rule  as 
above  indicated,  so  that  the  appeal  would 
stand  for  argument  at  the  present  term,  is 
assigned  as  a  fourth  ground  of  the  appellees' 
motion  to  dismiss  it.  Bule  2,  §  8,  among 
other  things,  provides  that  "if  an  appellant 
shall  fail  to  tile  the  transcript  of  the  record 
of  his  appeal  within  the  time  he  might  do  so, 
so  that  the  appeal  shall  stand  for  argument 
at  the  term  to  which  it  is  taken,  the  appellee 
may  move,  during  the  week  assigned  to  the 
district,  to  dismiss  the  same  as  above  pro- 
vided, and  bis  motion  shall  be  allowed,  un- 
less reasonable  excuse  for  such  failure  shall 


be  shown,  within  such  time  as  the  court  may 
direct;  in  which  case  the  court  may  deny  the 
motion,  and  allow  a  continuance. "  The  pur- 
pose of  this  rule  is  remedial  and  salutary.  It 
is  intended  by  it  to  prevent  appellants  from 
delaying  the  filing  of  the  transcripts  of  the 
records  of  their  appeals  until  just  late  enough 
in  the  term,  as  has  sometimes  been  done,  to 
get  a  continuance,  and  thus  delay  justice, 
frequently  to  the  prejudice  of  the  appellees. 
Such  delay  cannot  be  allowed,  unless  reason- 
able  excuse  for  it  shall  be  shown,  if  the  ap- 
pellee  sees  fit  to  avail  himself  of  the  rule,  as 
the  appellees  do  in  this  case.  The  rule  is 
serious  and  important,  and  must  be  observed. 
The  impression  seems  to  prevail  to  some  ex- 
tent that  the  rules  of  practice  prescril)ed  by 
this  court  are  merely  directory;  that  they 
may  be  ign  >red,  disregarded,  and  suspended 
almost  as  of  course.  This  is  a  serious  mis- 
take. The  court  has  ample  authority  to  make 
them.  Const,  art.  4.  §  12;  Code  §  961; 
Bencher  t.  Anderson,  93  N.  C.  105;  Barnes 
V.  Easton,  98  N.  C.  116,  8  S.  E.  Rep.  744. 
They  are  deemed  essential  to  the  protection 
of  the  rights  of  litigants,  and  the  due  ad- 
ministration of  justice.  They  have  force, 
and  the  court  will  certainly  see  that  they 
have  effect,  and  are  duly  observed,  whenever 
they  properly  apply.  Apparently,  the  ap- 
pellants in  this  case  have  failed  to  observe 
the  rule  invoked  by  the  appellees.  They 
have  not  shown  reasonable  or  any  excuse  for 
such  failure,  but  they  insist  that  they  can  do 
so,  and  that,  under  the  rule,  they  are  entitled 
to  have  opportunity  to  show  such  reasonable 
excuse,  and  ask  the  court  to  grant  the  same. 
We  are  of  opinion  that  they  are  so  entitled, 
and  accordingly  it  is  now  ordered  (by  con- 
sent of  the  parties  as  to  the  time)  that  they 
have  leave  to  show  such  excuse  on  the  first 
Monday  of  the  next  term  of  this  court.  The 
further  consideration  of  the  motion  to  dis- 
miss the  appeal  will  be  deferred  until  that 
time.    It  is  so  ordered. 


aw  N.  O.  »79) 

Statb  fl.  MoMahan. 

(Suprenu  Cowrt  of  North  Varolina.    Aprtl  9L 
1889.) 

JngrmABLS  HoMiotra. 
One  who  had  acted  as  constable  for  six  or  eight 
years,  and  had  often  arrested  defen^nt,  arrested 
him  a«ain  on  two  warrants,  and  defendant  sab- 
mitted  without  resistance,  adcnowledging  himself 
a  prisoner.  The  officer  soon  sttemptM  to  disarm 
defendant,  and  called  on  a  by-stander  to  assist  him, 
as  authorized  by  Code  N.  C.  {  1126.  Defendant  re- 
sisted, and  shot  and  killnd  the  by-stander,  when 
he  attempted  to  assist  The  officer  had  recently 
been  re-elected,  and  had  taken  the  oath  of  offloe. 
Held,  that  defendant  oould  be  convicted  of  mur- 
der, whether  or  not  the  officer  had  f  ally  qualified. 

Kope  Eliai  and  Jones  <£  Shvford,  for  ap- 
pellant. TfiA  Attorney  General,  for  the 
iState. 

Dayis,  J.  The  prisoner  was  indicted  for 
the  murder  of  one  Buchanan,  in  the  county 
of  Jackson,  and  the  cause,  upon  motion 
of  the  prisoner,  was  removed  for  trial  to 
the  superior  court  of  the  county  of  Macon, 
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and  tried  before  Botkin,  J.,  at  fall  term, 
1888,  of  said  court.  The  following  is  the 
statement  of  the  case  on  appeal:  "It  was 
admitted  by  the  prisoner  that  Buchanan's 
death  resulted  from  a  pistol-shut  wound  in- 
flicted by  him.  One  Lackey  had  in  his  hands 
two  certain  warrants,  charging  certain  mis- 
demeanors, and  commiinding  him  to  arrest 
and  hold  the  prisoner,  McMahan,  to  answer 
before  a  justice  of  the  peace  for  the  commis- 
sion of  certain  alk'ged  offenses.  The  said 
Lackey  had  acted  as  constable  for  six  or  eight 
years,  there  being  no  other  constable  in  that 
townsltip,  and  had  arrested  the  prisoner  sev- 
eral times  on  other  occasions.  The  prisoner 
Iiad  never  disputed  his  authority  to  arrest 
hi  m ,  and  carry  hi  m  before  the  court  Lackey 
had  been  regiilarly  elected  constable  for  the 
time  above  mentioned.  He  was  duly  elected 
at  the  election  next  preceding  the  shooting. 
Then  he  had  Bled  his  bond  before  the  clerk 
of  the  superior  court,  as  he  testified,  and  the 
oath  of  o£3ce  was  administered  by  him.  Be- 
fore, at  the  other  times  of  his  supposed  in- 
duction into  office,  he  bad  qualified  before  a 
justice  of  the  peace.  He  bad  arrested  the 
prisoner  about  two  weeks  before  the  shoot- 
ing. The  prisoner  knew  that  Lackey  had 
acted  as  constable  for  a  long  time.  At  the 
time  of  the  arrest  upon  the  two  warrants 
above  mentioned  the  prisoner  did  not  ques- 
tion his  authority,  but  submitted  and  ac- 
knowledged himself  a  prisoner  immediately 
after  said  arrest.  The  said  Lackey  was  in- 
formed that  the  prisoner,  McMahan,  was 
armed  with  a  pistol.  He  inquired  if  this 
was  true.  Prisoner  responded,  'No.'  Lackey 
said  he  had  been  credibly  informed  that  he 
(the  prisouer)  did  have  a  pistol  concealed  in 
his  hip  pocket.  The  prisoner  reiterated  his 
denial.  Lackey  responded  that,  under  the 
circumstances,  be  considered  it  bis  duty  to 
search  and  disarm  him,  if  he  was  so  armed. 
The  prisoner  arose  from  his  chair,  (the  par- 
ties being  at  the  time  on  the  porch  of  a  cer- 
tain house,)  placed  his  chair  between  him 
and  Lackey,  and  proceeded  to  walk  off  back- 
wards towards  the  balustrade  of  the  porch. 
The  said  Lackey  ordered  liim  to  halt,  and 
started  in  pursuit.  The  prisoner  continued 
to  walk  towards  the  railing.  Just  as  be  liad 
placed  one  leg  over  the  railing,  and  was  in 
the  act  of  raising  the  other,  Lackey  seized 
him,  and  called  on  the  deceased,  Buchanan. 
to  assist  him.  Buchanan  was  then  standiug 
in  the  porch.  He  approached,  and  seized 
the  prisoner  by  the  arm.  The  prisoner  im- 
mediately drew  his  pistol,  and  shot  the  de- 
cease^l.  The  prisoner  requested  the  court  to 
charge  the  jury  that  Lackey  was  not  a  lawful 
officer,  and  was  not  authorized  to  m<ike  the 
arrest  of  the  prisoner,  and  that  the  deceased 
was  in  no  better  position  tlian  Lackey  in  re- 
spect of  seizing  and  undertaking  to  disarm 
the  prisoner,  and'in  no  view  of  the  case  could 
the  prisoner  be  convicted  of  murder.  He 
further  asked  the  court  to  instruct  the  jury 
that  neither  the  said  I^ackey  nor  the  deceased 
had  any  authority,  under  the  circumstances 


of  the  case,  to  disarm  the  prisoner.  The 
court  declined  both  requests,  and  instructed 
tlie  jury  that  if  they  believed  the  evidence 
Lackey  was  an  acting  officer  authorized  to 
execute  the  warrants  referred  to,  and  that 
the  deceased  was  required  to  respond  to  his 
demand  for  assistance,  and  was  entitled  to 
the  same  protection  and  immunity  with 
which  Lackey  was  invested;  also  that  Lack^ 
was  authorized  to  prevent  the  escape  of  the 
prisoner  after  his  arrest;  that  he  was  cl(rthed 
with  the  power  to  require  the  act  of  the  de- 
ceased :  that,  if  prudence  dictated  it,  he  bad 
the  legal  power  to  disarm  the  prisoner  with- 
out exercise  of  unnecessary  force;  and  that  the 
officer  was  constituted  the  judge  of  the  ne- 
v^essity  of  disarming  the  prisoner;  and  that 
his  action  in  this  respect  would  be  upheld  by 
the  law,  unless  he  acted  arbitrarily  and  op- 
pressively. There  was  a  verdict  of  guilty, 
judgment,  and  appeal." 

Two  exceptions  appear  in  the  record:  (1) 
The  first  is  to  the  ref  asal  to  instruct  the  jury 
that  Lackey  was  not  a  lawf  nl  officer,  wai  not 
authorized  to  make  the  arrest,  and  that  the  de- 
ceased was  in  no  better  position  than  Lackey, 
and  in  no  event  could  the  prisoner  be  con- 
victed of  murder.  (2)  The  second  is  to  the 
refusal  to  instruct  the  jury  that  neither 
Lackey  nor  the  deceased,  under  the  circam- 
stances,  had  any  authority  to  disarm  the 
prisoner.  The  two  exceptions  may  be  con- 
sidered together.  We  think  it  sufficiently 
appeared  that  Lackey  was  an  officer,  duly 
qualifieil;  but,  whether  this  be  so  or  not,  he 
was  known  to  be  acting  as  such,  and  "evi- 
dence that  a  person  acted  as  a  public  officer, 
and  that  he  was  known  as  such,  ia  prima 
fade  evidence  of  bis  officiid  character  with- 
out producing  his  commission  or  appoint- 
ment." Such  an  officer  is  presumed  to  have 
been  duly  qualified;  and  this,  whether  in  a 
"civil  or  criminal  action."  Tatom  v.  White, 
93  N.  C.  458;  State  v.  Speaks.  Id.  689;  State 
V.  McEntyre,  3  Ired.  171;  State  v.  Curtis, 
1  Hayw.  171.  The  law  confers  upon  an 
officer,  charged  with  the  execution  of  pro- 
cess, all  the  powers  necessary  for  the  effect- 
ual execution  of  such  process,  and  the  officer 
must  be  the  judge  as  to  what  is  necessary. 
State  V.  Stalcup,  2  Ired.  50;  State  v.  Mo- 
Ninch,  90  N.  C.  695,  and  cases  there  cited. 
Of  course,  he  must  act  in  good  faith,  and  can- 
not, under  the  pretenseof  duty  and  necessity, 
gratify  his  malice,  or  exercise  wanton  and 
unnecessary  severity.  State  v.  Stalcup,  sa- 
pra;  State  v.  Bland,  97  N.  C.  442,  2  S.  E. 
Rep.  460;  Braddy  v.  Hodges,  99  N.  C.  819,  5 
8.  £.  Rep.  17.  It  is  the  duty  of  those  pres- 
ent, when  necessary  and  called  upon,  to  aid 
the  officer,  and  the  protection  extended  to  the 
officer  extends  to  persons  so  aiding.  Code, 
g  1125;  State  v.  James,  80  N.  0.  870.  A 
simple  reference  to  the  facts  wUI  show  that 
the  prisoner  should  have  been  disarmed,  and 
it  was  his  ill  fortune,  as  well  as  that  of  the  de- 
ceased, that  be  was  not  disarmed  before  the 
fatal  shot.  There  was  no  error  in  the  ruling 
of  his  honor. 
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(Supreme  Court  of  North  CaroUna.    April  32, 
1889.) 

VOLOHTIXT  PaTMBHT— APPEAli— RbOOBD— ADMIS- 
WTBATOB8— APPOIimUNT. 

1.  An  OTierpayment  made  after  the  settlenient 
of  the  estate  by  an  ezecator  to  a  legatee  ander  the 
miataken  impression  that  the  will  authorized  i^  is 
not  a  volnntary  payment,  and  may  be  reooverea. 

3.  If  the  record  recites  that  an  order  of  pnbUoa- 
tion  was  made  on  affidavit,  and  the  pnDlisher's 
affidavit  shows  due  pnblicataon,  alleged  defects  in 
the  order  and  the  affidavit  on  which  it  was  issued 
will  not  be  notioed  on  appeal  it  the  transcript  does 
not  contain  ooplea  of  them,  as  their  regularity  will 
be  presumed. 

8.  Where  the  widow  of  a  testator  is  a  non-resi- 
dent of  tiie  state,  and  for  many  years  neglects  to 
apply  for  letters  of  administration  c  U  n.  the  ap- 
pointment of  another  perAon  as  administrator  Is 
not  void  and  his  authority  cannot  be  attacked  in 
an  action  brought  by  him  officially. 

Appeal  from  superior  court,  Macon  coun- 
ty; James  C.  MacBae,  Judge. 

Petition  by  J.  M.  Lyle,  adininiatrator,  etc., 
e.  t.  a.  of  D.  W.  Siler,  deceased,  against 
Martha  J.  Siler,  widow  and  devisee  of  said 
D.  W.  Siier,  to  sell  land  of  said  decedent  to 
pay  debts.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

Chas.  A.  Moore,  for  appellant.  T.  F.  Da- 
vtdton,  for  appellee. 

Mkrrimon,  J.  This  is  a  petition  to  ob- 
tain a  license  to  sell  land  to  make  assets  to 
pay  debts  of  a  testator.  The  pleadings  raised 
issues  of  fact.  The  following  is  a  copy  of 
the  material  parts  of  the  case  settled  on  ap- 
peal: "The  petitioner  put  in  evidence  the 
will  of  Jacob  Siler.  with  the  probate  and 
qualiScation  of  this  plaintiff,  J.  M.  Lyle,  and 
of  T.  H.  Siler  as  executora  thereof.  The  fol- 
lowing facts  are  admitted:  That  plaintiff, 
J.  M.  Lyle,  as  executor  of  Jacob  Siler,  de- 
ceased, on  the  16th  of  August,  1883,  by  mis- 
take overpaid  to  D.  W.  Siler,  who  was  one 
of  the  legatees  under  the  will  of  Jacob  Siler, 
the  sum  of  992.87  as  his  share  under  said 
will;  that  said  D.  W.  Siler  lived  out  of  this 
state  since  1870,  and  died  in  December,  1883; 
that  a  final  settlement  was  made  by  the  ex- 
ecutor of  the  estate  of  Jacob  Siler  on  the  16tb 
of  August,  1883;  that  plaintiff  on  the  13tb 
day  of  December,  1887,  took  out  letters  of 
administration  on  the  estate  of  D.  W.  Siler, 
deceased,  with  the  will  annexed,  no  letters 
testamentary  having  been  bsued  in  this 
state  before  that  time;  that  Martha  J.  Siler, 
the  defendant,  is  the  widow  and  devisee  un- 
der the  will  of  D.  W.  Siler,  and  lives  In 
Washington  Territory.  The  defendant  con- 
tended tiiat  the  granting  of  letters  of  admin- 
istration tb  the  plaintiff  was  void,  for  the 
reason  that  defendant  bad  not  waived  her 
right  totiike  out  letters.  Defendant  further 
contended  that  on  the  evidence  the  plaintiff 
had  shown  no  debt  against  the  estate  of  D. 
W.  Siler;  that  the  overpayment  to  said  Siler 
by  the  executor  was  an  otiicious  act,  and  that 
[daintiff  was  not  entitled  to  recover  it.  The 
court  refused  to  instruct  the  jury  to  the 
above  effect.and  defendant  excepted. "  There 


was  a  verdict  and  Jadgment  for  tlie  plain- 
tiffs, and  the  defendant,  liaving  excepted, 
appealed  to  tills  court. 

Tho  recOTd  in  this  case  is  not  as  full  and 
satisfactory  as  it  might  and  should  be,  and 
it  fails  to  raise  questions  that  it  seems  the 
appellant  intended  to  present.  The  pre- 
sumption is  in  favor  of  the  regularity  and 
correctness  of  the  rulings,  orders,  and  Judg- 
ment of  the  court,  it  being  one  of  general 
iurisdiction,  and  the  burden  is  on  the  appel- 
lant to  show  error.  It  is  her  laches  or  mis- 
fortune if  she  fails  to  do  so  when  she  can. 
We  must  accept  and  act  upon  the  record  as 
it  comes  to  us.  It  is  not  our  province  to  as- 
sign or  perfect  the  assignment  of  errors. 
Spillman  v.  WUliams,  91  N.  C.  483,  and  the 
cases  there  cited.  The  sheriff  returned  the 
summons  unexecutt'd,  because  the  defendant 
(the  appellant)  could  not  be  found.  It  ap- 
peared that  he  was  a  non-resident  of  this 
state,  and  there  was  service  of  the  summons 
by  publication.  Counsel  for  the  defendant 
made  a  special  appearance,  and  moved  to  dis- 
miss the  proceeding  "for  the  reason  that 
the  afiBdavit  upon  which  the  motion  for  an 
order  of  publication  is  made,  is  defective." 
The  court  denied  the  motion,  and  this  is  as- 
signed as  error.  Neither  the  aflSdavit  TtW 
the  substance  of  it  is  set  forth  in  the  recc:X, 
nor  is  it  stated  wherein  it  is  alleged  to  be  de- 
fective. It  appears  by  the  record  that  upon 
affidavit  the  plaintiff  obtained  an  order  of 
publication,  and  by  the  affidavit  of  the  pub- 
lisher of  the  newspaper  that  it  was  published, 
and  thus  there  was  service  of  the  summons. 
The  presumption,  in  the  absence  of  anything 
appearing  to  tlie  contrary,  except  mere  sug- 
gestion, is  that  the  affidavit  and  order  of  pul>- 
lication  were  sufficient,  and  the  service  by 
publication  was  properly  made.  If  the  affi- 
davit was  defective,  the  appellant  should 
have  set  it  forth  in  his  assignments  of  error, 
and  specified  therein  the  particular  defects 
insisted  upon. 

The  appellant  contends  that  the  letters  of 
administration  granted  to  the  plaintiff  were 
void,  for  the  reason  that  she,  being  the  sur- 
viving widow  of  the  testator,  had  not  waived 
her  right  to  take  such  letters.  This  conten- 
tion is  without  force.  It  does  not  appear 
ttiat  she  was  named  in  the  will  as  executrix 
thereof,  or  that  any  executor  was  ap{)Ointed. 
It  does  appear  that  she  was  a  non-resident  of 
the  state,  and  that  for  a  long  while — several 
years— she  had  failed  to  apply  to  be  allowed 
to  have  such  letters.  Therefore  the  appoint- 
ment of  the  plaintiff  to  be  such  administrator 
was  not  void;  at  most  it  was  only  voidable; 
and  the  objection  that  he  had  not  been  regu- 
larly appointed  could  not  be  successfully  made 
in  this  proceeding.  Steps  should  be  taken  in 
a  direct  proceeding  for  the  purpose  to  remove 
him,  to  the  end  the  proper  person  might  be 
appointed.  Garrison  v.  Oox,  95  N.  C.  853, 
and  the  cases  there  cited.  It  would  be  oth- 
erwise, however,  if  the  appointment  bad  been 
absolutely  void,  and  this  appeared.  Indeed, 
when  the  appointment  was  so  void,  the  de- 
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fendant  might  avail  himself  of  the  plea  of 
ne  unqiiea  executor.  The  appellant  further 
contended  that  the  plaintiB's  claim  was  not 
a  valid  debt  against  the  estate  of  his  testator, 
upon  the  ground  that  the  overpayment  men- 
tioned to  liis  testator  "  was  an  officious  act. " 
It  WHS  not  contended  that  such  oveipayment 
Wits  occasioned  by  a  tnistalce  of  law,  or  that 
the  plaintiff  was  not  entitled  to  be  paid  the 
sum  of  money  paid  by  mistake  on  any  other 
ground  than  that  it  was  paid  officiously.  It 
was  admitted  that  it  was  "by  mistake  over- 
paid to  D.  W.  Siler,  [the  plaintiff's  testator,] 
who  was  one  of  the  legatees,"  etc.  That 
there  was  mistake  and  overpayments  of 
money  supposed  to  be  due  to  the  legatee,  im- 
plies that  such  payment  was  not  voluntary  or 
-officious.  It  was  so  paid  because  the  parties 
supposed  that  it  was  due  to  the  testator  as 
part  of  his  legacy,  when  in  fact  it  was  not. 
Moreover,  it  was  so  paid  after  the  final  set- 
tlement of  the  estate  from  which  the  legacy 
was  due  to  the  plaintiff's  testator.  It  was 
admitted,  certainly  by  implication,  that  the 
plaintiff  should  be  paid  as  he  claims,  if  the 
overpayment  was  not  voluntary.  Pool  v. 
Allen,  7  Ired.  120;  Newell  v.  March,  8  Ired. 
441;  Adams  t.  Reeves,  68  N.  C.  134;  Com- 
missioners V.  Commissioners,  75  N.  C.  240. 
This  is  not  like  the  case  when  an  executor  or 
administrator  carelessly,  negligently,  and  vol- 
untarily.and  without  reasonable  inquiry,  pays 
legacies  or  distributive  shares  before  the  es- 
tate is  settled,  and  afterwards  finds  that  he 
has  overpaid  the  legatee  or  distributee,  and 
seeks  to  recover  the  sums  overpaid.  In  such 
cases  he  cannot  recover  unless  he  can  show 
reasonable  diligence  on  bis  part  in  as:;ertain- 
ing  the  condition  of  the  estate  and  special 
circumstances  that  reasonably  misled  him  in 
making  sucli  payments.  This  is  so  because 
it  is  the  duty  of  the  executor  or  administra- 
tor to  conduct  and  close  the  administration 
of  the  estate  accordins;  to  law,  and  it  would 
be  unjust  and  vexatious  to  mislead  and  em- 
barrass the  legatee  or  distributee  by  paying 
his  legacy  or  share,  and  afterwards,  he  being 
in  no  fault,  compelling  him  to  repay  what 
had  been  so  paid  to  him.  Marsh  v.  Scarboro, 
2  Oev  £q.  551;  Donnell  v.  Cooke,  63  N.  C. 
227;  Bumpass  v.  Chambers,  77  N.  C.  357 
Judgment  affirm«l. 


(X03  N.  c.  10») 

WooDARD  et  al.  V.  Blub  tt  al. 
(Supreme  Court  of  Xorth  Carolina.    April  33, 

iSov.} 

DucaNT  AND  Distribution— Nbobobs—Evtosnob 
— Witness — Cosstitutiona.!,  Law. 

1.  Act  N.  C.  Feb.  1879,  declaring  that  "the  chil- 
dren of  colored  parents, "  boru  before  January  1, 
1868,  of  persons  living  together  as  husband  and 
wife,  are  legitimate  children  of  such  parents,  with 
ail  the  rights  of  heirs  and  next  of  kin,  applies  to 
the  obiidren  of  all  colored  parents,  whether  slaves 
or  free,  and  whether  the  parents  were  incapable  of 
entering  into  the  marriage  relation  by  virtue  of 
positive  law  or  their  status  as  slaves. 

3.  But  both  cohabitation  subsisting  at  the  birth 
of  the  child  and  paternity  of  the  person  under 
whom  the  property  is  claimed  are  essential  to  the 
iright  of  inheritance.    Cohabitation  alone,  though 


it  famishes  presumptive  evidence  of  paternity.  Is 
not  oonclnsive,  where  no  valid  inarria«e  between 
the  parents  could  have  been  contracted. 

8.  where  the  mother  testifies  that  the  oliUd  was 
bom  during  her  cohabitation  with  decedent,  and 
there  is  evidence  that  at  the  time  of  the  birth  of  the 
ohild  the  mother  and  decedent  were  not  so  cohabit- 
ing, and  their  relations  oeased  soon  afterwards,  the 
question  of  paternity  is  for  the  jury. 

4.  In  such  case,  evidence  of  the  declarations  of 
the  mother,  that  decedent  was  not  the  parent  of 
the  child,  should  be  admitted  at  least  to  impeach 
the  credit  of  the  mother;  she  having  been  prevl- 
ouslyquestioned  in  relation  to  such  declarations. 

5.  The  act  being  but  a  change  in  the  law  of  de- 
scent, operative  in  the  future  onlj,  is  oonstltQ- 
tionaL 

Appeal  from  superior  court,  Barke  county; 
Armfield,  Judge. 

Action  by  Durant  Woodard  and  Emily,  bis 
wife,  and  Mourning  Criss,  against  David 
Blue  and  others.    Defendants  appeal. 

8.  J.  Brvin  and  /.  T.  Avery,  for  appellees. 
/.  T.  Perkins,  for  appellants. 

Smith,  C.  J.  The  plai  ntiff  Emily,  wife  of 
the  plaintiff  Durant  Woodard,  claiming  to  be 
the  daughter  and  sole  heir  at  law  of  &nder> 
zine  Pelot,  and  the  other  plaintiff.  Mourning 
Ciiss,  claiming  to  be  bis  surviving  widow, 
sue  the  defendants,  who  are  in  possession  of 
the  several  ti-acts  of  land  mentioned  and  de- 
8cril)ed  in  the  complaint,  to  establish  their 
title  to  and  to  recover  the  same,  with  dam- 
ages for  toe  withholding.  The  defendants 
admit  that  the  intestate  owned  said  lands  at 
the  time  of  his  death,  and  their  holding  under 
Tom  Waltou  and  certain  others  named,  to 
whom,  as  bis  rightful  heirs,  the  same  de- 
scended,— of  all  the  said  tracts  except  that  de- 
scribed as  No.  2,  as  to  which  certain  equities 
are  set  op  in  behalf  of  said  Tom  Walton, 
growing  out  of  his  furnishing  a  part  of  the 
purchase  money  therefor,  and  the  intestate's 
agreement,  as  alleged,  to  have  the  title  con- 
veyed to  them  jointly.  Thereupon  issues 
were  made  up  and  submitted  to  the  jury, 
which,  with  their  respective  responses. areas 
follows:  "(1)  Is  the  plaintiff  Mourning  Criss 
the  widow  of  Underzine  Pelot,  and  entitled 
to  dower  in  the  lands  in  controversy?  An- 
stoer.  No.  (2)  Is  the  plaintiff  Emily  Wood- 
ard, wife  of  Durant  Woodard,  the  only  heir 
at  iaw  of  the  said  Underzine  Pelot?  A.  Yes. 
(3)  Is  the  said  Mourning  Criss,  as  widow  of 
Underzine  Pelot,  and  Emily  W^oodard.  as  his 
only  heir  at  law,  entitled  to  the  possession  of 
the  lands  described  in  the  complaint?  A. 
Not  Mourning  Criss,  but  Emily  Woodard,  is." 

The  said  Mourning  Criss,  examined  at  the 
trial  on  behalf  of  the  plaintiffs,  testified  to 
her  marriage  with  the  deceased  liefore  a  jus- 
tice of  the  peace  about  10  years  before  the 
war,  he  then  being  a  slave,  and  herself  the 
offspring  of  a  white  mother;  their  cohabita^ 
tion  as  such  for  a  period  during  which  three 
children  were  Ixirn,  of  whom  one  was  the 
plaintiff  Emily;  and  its  discontinuance  since 
the  termination  of  the  war,  though  the  said 
Underzine  lived  until  a  year  or  two  before 
the  institution  of  the  present  suit,  when  hfe 
died.    During  the  cross-examination  the  de 
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fentlants  put  this  question  to  the  witness: 
"Have  70U  not  repeatedlj  told  Tom  Walton, 
i\  slave  brother  of  Underzine,  and  belonging 
with  him  to  the  same  owner,  and  living  in 
the  same  family  at  the  time  when  Emily  was 
bom,  that  Emily  was  not  Underzine's  child?" 
On  objection  of  plaintiffs,  the  inquiry  was 
disallowed,  except  to  impeach  the  witness, 
and  defendants  excepted. 

The  defendants  insisted  that  the  marriage 
being  between  a  white  woman  and  a  slave 
was  void  in  law,  and  such  intermarriage  be- 
tween a  free  person  of  color  and  a  slave  is 
expressly  forbidden  by  statute,  (Ilev.  St. 
c.  Ill,  §  77;)  nor  is  it  protected  by  the 
amendatory  act  of  January  9,  1845,  (Acts 
1844-45.  c.  85,)  which  allows  such  intermar- 
riage, when  entered  into  writh  the  owner's 
consent,  previous  to  the  passage  of  the  act. 
'  The  court  expressing  an  opinion  that  the  act 
of  1879  covered  the  present  case,  and  has  the 
effect  of  rendering  all  children  lx>rn  in  slav- 
ery, where  the  parties  were  living  as  man 
and  wife,  capable  of  inheriting,  but  reserv- 
ing a  decision  upon  the  point,  tlie  defendants 
proceeded  to  call  their  witnesses  and  develop 
their  testimony.  Tom  Walton,  being  sworn, 
testified  as  follows:  "Underzine  and  Mourn- 
ing were  regarded  as  man  and  wife  when 
tliey  went  to  Tennessee  to  the  farm  whereon 
witness  worked  with  them,  and  where  they 
remained  four  or  five  years,  during  which 
time  Emily  was  bom.  Mourning  stayed 
sometimes  at  the  house  where  Underzine 
stiiyed,  and  sometimes  at  the  '  big  house;'  he 
being  a  field-hand,  and  she  a  house-servant. 
They  did  not  live  as  man  and  wife  while 
there,"  Defendants  offered  to  prove  a  gen- 
eral reputation  in  the  family  that  the  feme 
plaintiff  was  not  Underzine's  child,  but  that 
another  person  was  her  father.  The  evi- 
■dence  was  held  to  be  incompetent,  if  the  par- 
ties were  then  cohabiting,  and  to  this  ruling 
the  defendants  excepted.  Defendants  then 
proposed  to  sliow  that  both  Underzine  and 
Mourning  each  had  repeatedly  declared  that 
the  formi  r  whs  not  the  father  of  said  Emily, 
4ind  that,  though  living  in  the  same  family, 
there  had  been  no  actual  sexual  connection 
■of  which  she  could  be  the  fruit,  and  her  act- 
ual father  was  the  man  with  whom  tliey 
lived,  and  who  had  been  the  owner  of  Un- 
derzine while  a  slave;  that  the  parties  left 
Tennessee  after  the  close  of  the  war,  and 
settled  in  Burke  county,  living  about  8  miles 
apart,  where  they  remained  until  his  death, 
— he  meanwhile  having  no  connection  what- 
-«ver  with  Mourning  and  her  daughter,  and, 
from  his  emancipation,  at  all  times,  repudi- 
.ating  and  disowning  any  relation  to  eitlier. 
The  court,  ruling  the  offered  evidence  irrele- 
vant and  incompetent,  stated  that  the  jury 
would  be  directed  to  find  upon  the  issues  in 
jresponse  to  the  first,  "No;"  to  the  second, 
"Yes;"  to  the  third,  "No,  as  to  Mourning;" 
"Yes,  as  to  Emily  and  Durant,  if  the  parties 
were  tnarried,  and  were  living  together  and 
-cohiibiting  as  man  and  wife  when  the  plain- 
tiff Emily  was  begotten  and  born."  in  def- 


erence to  this  intimation  defendant's  counsel 
said  they  could  not  resist  a  verdict,  and  it 
was  rendered  accordingly,  and  from  the 
judgment  they  appealed. 

At  the  time  when  the  alleged  marriage  was 
contracted,  Underzine  was  a  negro  slave,  and 
Mourning  the  daughter  of  a  white  woman, 
and,  if  not  herself  white,  necessarily  of  mixed 
blood,  and,  whether  one  or  the  other,  equally 
disabled  by  positive  law  to  enter  into  a  con- 
tract of  marriage  with  a  slave.  By  an  act 
passed  in  1741.  it  is  declared  that  if  any  white 
man  or  woman,  being  free,  shall  intermarry 
with  an  Indian,  negro,  mustee,  or  mulatto 
man  or  woman,  or  any  person  of  mixed  blood 
to  the  third  generation,  bond  or  free,  such 
person  shall  forfeit  and  pay  to  the  use  of  the 
county  $100,  and  a  penalty  is  imposed  upon 
any  minister  or  justice  of  the  peace  who 
knowingly  shall  presume  to  marry  sucii.  Bev. 
St.  c.  71,  §§  5,  6.  The  act  of  1838  declares 
all  marriages  entered  into  since  January  8, 
1839.  or  thereafter  entered  into,  "between  a 
white  person  and  a  free  negro  or  free  person 
of  color,  to  the  third  generation,  shall  be 
void."  Bey.  Code,  c.  68,  §  7.  This  latter 
enactment  does  not  extend  as  far  as  that 
which  piQhlbits,  and  annexes  a  penalty  to, 
the  act  of  intermarrying  of  a  white  with  a 
person  of  color.  The  restraint  thus  limited 
became  inapplicable  to  the  case  of  a  white 
person  marrying  a  slave,  because  there  was 
in  the  latter  an  incapacity  arising  from  the 
atattu  of  the  slave  to  make  such  contract, 
and  it  was  ipso  facto  without  any  statute 
making  it  so  void.  In  like  manner  the  inter- 
marriage of  a  free  negro  and  slave  was  pro- 
hibited by  the  act  of  1830.  (Rev.  St.  c.  Ill, 
§  77.)  an  offense  for  which  the  free  person 
of  color  was  subject  to  indictment,  unless  the 
same  was  with  the  consent  of  the  owner  of 
tlie  slave,  under  the  amendment  of  1844, 
(Rev.  Code,  c.  107,)  given  to  a  marriage 
which  took  place  previous  to  November  1, 
1844.  This  leKislation  continued  in  force 
during  the  existence  of  slavery,  no  marriage 
being  recognized  as  binding  when  had  be- 
tween slaves,  and  inhibited  by  positive  law 
when  had  between  white  and  free  persons  of 
color  who  are  within  the  specified  degrees, 
and  between  the  latter  and  slaves,  and  thus 
in  pursuance  of  a  general  public  policy  grow* 
ing  out  of  the  slavery  of  a  part  of  the  popu- 
lation owned  by  masters.  It  still  prevails 
and  inhibits  the  intermarriage  of  white  and 
free  persons  of  color  into  which  the  slave  pop- 
ulation has  been  immerged.  Code,  g  1810. 
This  interdict  is  still  in  force,  and  held  not  to 
be  repugnant  to  the  constitution  of  the  Unit- 
ed States,  or  legislation  under  it,  in  State  v. 
Hairston,  63  N.  C.  451,  though  the  relation 
if  legally  created  elsewhere  is  recognized  as 
a  valid  subsisting  relation  when  the  parties 
come  into  this  state  from  that  of  their  former 
residence.  State  v.  Ross,  76  N.  C.  242.  But 
its  validity  is  not  recognized  when  parties 
having  their  domicile  here,  to  evade  our  laws, 
go  to  a  state  which  allows  such  marriage, 
with  intent  to  return,  and  who  do  return, 
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and  keep  up  their  domicile.  State  t.  Kenne- 
dy, Id.  251. 

As  no  provision  was  made  by  law  giving 
sanction  to  tlie  marriage  relation '  formed  be- 
tween slaves,  wiiile  there  was  no  absolute 
restriction  put  upon  free  persons  of  color, 
and  they  could  intermarry  with  one  another 
while  they  could  not  with  white  persons  or 
slaves,  it  became  necessary  to  provide  by  law 
for  the  legalizing  of  marriages  between  shvves 
who  could  not  enter  into  any  marriage  con- 
tract, and  the  general  assembly  passed  the  act 
of  March  10,  1866.  The  fifth  section,  wliich 
alone  bears  upon  the  present  inquiry,  legal- 
izes a  cohabitation  among  those  who  were 
lately  slaves,  when  still  continued,  and  val- 
idates the  relation  as  a  marriage  from  its  com- 
mencement; and,  to  give  the  act  full  force, 
directs  the  parties  to  go  before  the  clerk  or  a 
Justice,  in  acknowledgment  of  assent,  and  to 
State  the  time  when'  it  began.  This  enact- 
ment has  been  considered  at  the  present  term 
in  Branch  v.  Walker,  8  S.  E.  Rep.  896,  and 
obviously  imparts  our  sanction  to  the  cohab- 
itation alleged  in  the  present  case.  The  act 
«f  February,  1879,  adds  to  the  canons  of  de- 
scent, and  is  in  these  words:  "The  children 
of  colored  parents,  born  at  any  time  before 
the  Ist  day  of  January,  1868,  of  persons  liv- 
ing together  as  husband  and  wife,  are  here- 
by dedared  legitimate  children  of  such  par- 
ents, or  either  one  of  them,  with  all  the  rights 
of  heirs  at  law  and  next  of  kin  with  respect 
to  the  estate  or  estates,  of  any  such  parents. 
or  either  one  of  them."  The  interpretalion 
put  upon  the  broad  and  comprehensive  terms 
of  the  statute  as  embracing  the  issue  of  all 
colored  persons  while  living  as  husband  and 
wife,  as  well  when  forbidden  as  permitted 
by  law,  determined  tlie  ruling  of  the  judge 
in  support  uf  the  claim  of  the  plaintiff  Em- 
ily as  lieir  at  law  of  the  intratate,  Under- 
zine,  to  the  lands  left  by  him.  In  general 
words,  literally  understood,  the  act  does  in- 
clude tlie  children  of  all  colored  parents,  as 
well  those  who  were  always  free  as  those  who 
were  formerly  slaves,  (for  they  all  now  be- 
long to  the  one  and  same  class,)  and  its  legal 
effect  would  be  to  bestow  an  inheriting  ca- 
pacity upon  all  whose  parents  were  thus  co- 
habiting, irrespective  of  the  lawfulness  of 
the  relation,  and  thus  sustain  the  ruling  of 
the  court  in  applying  its  remedial  provisions 
to  the  case  before  us, 

It  admits  of  serious  doubt  whether  the 
statute,  in  seeking  to  remove  an  anomalous 
condition  of  the  colored  race  growing  out  of 
the  emancipation  of  the  slave  population,  in- 
tended to  ignore  the  unlawful  sexual  inter- 
course so  habitually  maintained  as  to  assume 
the  form  of  marriage,  and  become  a  cohabi- 
tAtion  among  the  free  colored  race  to  whose 
lawful  intermarriage  no  impediment,  not 
common  to  all,  was  interposed,  and  thus  place 
the  offspring  of  a  forbidden  upon'  an  equal 
footing  with  the  offspring  of  a  lawful  union, 
in  giving  the  right  of  succession  to  an  in- 
testate father's  estate.  The  special  purpose 
of  the  legislation  seems  to  have  been  to  pro- 


vide against  the  evil  of  the  nniversal  illegiti- 
macy of  slave  children  consequent  upon  the 
absence  of  any  authority  for  their  parents, 
during  their  servitude,  to  enter  into  lawful 
matrimonial  relations,  and  this  is  developed 
in  the  early  enactment  of  1866.  But  the  act 
or  1879,  in  unrestricted  words,  bestows  ■ 
right  to  succeed  to  a  deceased  parent's  es- 
tate, not  disposed  of  by  will,  upon  "the 
children  of  colored  pei-sons"  born  before  Jan- 
uary, 1868,  without  exception  or  qualifica- 
tion, and  we  do  not  see  bow,  by  construc- 
tion, any  words  restricting  its  operation  can 
be  interpolated.  Its  eflScacy,  however,  de- 
pends upon  two  essential  conditions, — a  co- 
habitation subsisting  at  the  birth  of  the  child, 
and  the  paternity  of  the  party  from  whom 
the  property  claimed  Is  derived.  The  cohab- 
iting does  not  alone  confer  legitimacy,  though 
it  furnishes  presumptive  evidence  that  the 
child  is  the  issue  of  the  persons,  thus  living, 
and  indicating  tlieir  ~relation8,  but  the  pre- 
sumed fact  is  open  to  disproof,  and  to  be  de- 
termined, as  are  other  facts,  upon  the  force 
of  the  evidence  adduced  which  may  be  suffi- 
cient to  overcome  the  presumption.  To  re- 
pel the  inference  of  paternity  drawn  from 
the  mere  fact  of  cohabitation,  the  same  striu- 
gent  rules  do  not  prevail  as  in  cases  of  estal>- 
lished  legal  marriage,  when,  to  bastardize 
the  issue,  there  must  be  full  affirmative  re- 
pelling proof,  such  as  impotency,  non-access, 
and  the  like,  or  the  presumption  of  legiti- 
macy will  stand.  1  Greenl.  Ev.  8  28;  Abb. 
Tri.  Ev.  88.  The  question  of  Uie  real,  as 
distinct  from  the  inferred,  paternity  of  the 
plaintiff  Emily  involves  a  fact  as  essentiiU 
to  the  support  of  her  claim  ns  cohabitation 
itself;  and,  while  the  one  may  be  deduced 
from  the  other,  nothing  else  ajipearing,  is 
susceptible  of  disproof,  and,  when  any  has 
been  offered,  must  be  left  to  the  jury  to  pass 
upon. 

In  the  trial,  Mourning,  the  mother,  swore 
that  during  the  cohabitation  the  plaintiff  Em- 
ily and  two  other  children  were  born,  (in 
what  order  of  time  is  not  stated, )  and  that 
Underzineand  herself  "had  never  lived  to- 
gether since  the  war,  that  is,  from  1865  up 
to  his  death,  a  year  or  so  before  the  issuing 
of  the  summons,  in  June,  1888,— a  period  of 
more  than  20  years.  The  defendants'  oppos- 
ing evidence,  that  the  parties,  though  upon 
the  same  farm,  "did  not  live  as  man  and 
wife"  when  Emily  was  l)orn,  and  all  the  ev- 
idence concurs  in  showing  that  the  relations 
ceased  after  their  return  to  this  state.  Here 
there  was  conflicting  evidence  of  the  exist- 
ence of  the  cohabitation,  previously  kept  up, 
after  the  removal  to  Tennessee,  and  the  time 
of  its  discontinuance,  whether  before  or  after 
the  birth  of  Emily,  left  in  doubt  upon  the 
testimony.  Again,  the  defendants  were  not 
allowed  to  introiduce  evidence  of  the  declara- 
tions often  made,  as  well  by  Underzine  as  by 
Mourning,  that  he  was  not,  while  his  mas- 
ter, in  whose  house  Mourning  served  as  a 
domestic,  was,  the  father  of  Emily,  and  th^ 
such  was  the  general  reputation  in  the  fam- 
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ily.  The  proposed  teatimony  was  dedared  to 
be  incompetent,  if  tlie  cohabiting  then  sub- 
sisted; thus,  as  we  understand  the  ruling, 
holding  the  quantum  and  quality  of  the  evi- 
dence sufficient  to  warrant  the  finding,  the 
same  as  that  required  to  prove  illegitimacy 
of  a  child  Ijorn  in  lawful  wedlock.  It  does 
not  appear  that  this  testimony  was  admitted 
for  any  purpose,  not  even  in  contradiction  of 
the  teatimony  of  Mourning,  and  to  impair 
her  credit,  as  was  ruled  when  her  declara- 
tions were  called  for  upon  her  cross-examina- 
tion. It  may  be  that  the  declarations  were 
not  allowed  as  original  evidence  of  the  fact 
declared,  in  which  ruling  we  cannot  say  there 
was  error;  but  as  the  case  is  careful  to  state 
that  a  similar  declaration  sought  to  be 
brought  out  from  the  mother  when  under 
examination  was  held  admissible  to  impeach 
her  credit,  and  omits  the  qualitication  in 
passing  upon  the  proof  by  other  witnesses  of 
similar  declarations,  we  are  not  at  liberty  to 
annex  a  similar  qualification  to  the  ruling 
upon  tlie  evidence  last  offered.  The  rejected 
evidence  was  certainly  competent  as  to  the 
credit  of  the  mother,  and  material,  too,  be- 
cause her  testimony  is  in  direct  conflict  with 
that  of  Tom  Walton  upon  the  essential  mat- 
ter of  the  continuance  of  the  cohabitation  in 
Tennessee.  This  view  is  forcibly  suggested 
by  the  course  of  defendant's  counsel' in  mak- 
ing no  resistance  to  the  verdict,  after  the  in- 
timation of  the  opinion  of  the  court  when 
there  had  been  developed  so  much  opposing 
testimony  to  the  fact  upon  which  the  legiti- 
macy given  by  the  statute  depemls.  For 
these  reasons  we  think  the  case  was  not  fair- 
ly before  the  jury,  with  such  directions  as  to 
tjie  proofs  as  were  needed  to  guide  them  to  a 
correct  verdict,  and  it  must  be  set  aside  and 
a  new  trial  granted.  We  do  not  see  any  want 
of  authority  in  the  general  assembly  to  pass 
the  act  of  1879,  which  is  but  a  change  in  the 
law  of  descent,  and  operating  in  the  future 
only.    Error. 


(102  N.  C.  106) 

Simmons  o.  Ballard. 

(Supreme  Court  of  North  Carolina.    April  23, 
1889.) 

MORTOAOES— LmiTAWON  OP  ACTIONS. 

Under  Kev.  Code  N.  C.  o.  65, 1 19,  providing  that 
the  pregumption  of  payment  or  abandonment  of 
tbe  right  of  redemption  of  mortgages  shali  arise 
within  10  years  after  forfeiture  or  last  payment, 
or  right  of  action  accrued,  the  lapse  of  10  years, 
during  which  neither'party  has  possession,  is  not 
a  bar,  from  a  presumed  abandonment,  to  the  right 
to  redeem.    Davis,  J.,  dissenting. 

Appeal  from  superior  court,  Pitt  county; 
Merkimon,  Judge. 

Latham  &  Skinner  and  O.  M.  Bernard, 
for  appellant. 

Smith,  C.  J.  This  action  was  begun  on 
August  30,  1888,  and  the  plaintiif  alleges 
that  on  2fovember  22,  1856,  he  borrowed  of 
the  defendant  tbe  sum  of  975,  and  to  secure 
the  same  executed  to  the  defendant  a  deed  of 
mortgage  conveying  a  tract  of  land  of  about 
184  acres,  therein  described,  with  condition 


of  avoidance  upon  payment  of  said  debt  and 
interest  on  or  before  January  1, 1858.  That 
previous  to  the  last-mentioned  day  he  made 
payments  which  reduced  the  debt  to  a  sum 
less  than  830,  and  in  the  year  1863  or  1864 
tendered  the  residue,  and  demtuided  a  recon- 
veyance of  tbe  premises,  which  the  defend- 
ant refused;  and  that  there  is  a  cloud  resting 
upon  the  title.  Tbe  prayer  is  for  an  account 
to  be  taken  in  order  to  aspertain  what  is  due 
under  the  mortgage,  and  for  a  reconveyance 
to  the  plaintiff  upon  bis  payment  thereof. 
The  defendant,  answ.ering,  admits  tbe  bor- 
rowing, and  the  making  of  the  mortgage,  as 
alleged,  and  sajrs  further:  That  there  were 
othw  than  the  secured  debts  due  him,  of 
which  he  annexed  a  memorandum,  and  that 
sums  of  money  have  been  paid  him  without 
any  direction  as  to  their  application,  and  he 
luu  appropriated  tbe  mon^s  received  to  his 
unsecured  debts  outside  of  the  mortgage; 
that  during  the  late  civil  war,  and  near  its 
close,  tbe  plaintiff  offered  to  make  payment 
in  Confederate  currency,  then  become  well- 
nigh  worthless,  which  was  not  accepted,  but 
never  tendered  money  of  value;  that  when 
the  mortgHge  was  made  tttere  was  on  the 
premises  a  small  piece  of  cleared  land, — one 
or  two  acres, — of  which  the  defendant  took 
possession  and  cultivated  it  for  several  years, 
and  until  tbe  fence  fell  into  decay,  and  that 
since  1856  he  has  listed  and  paid  taxes  on  the 
land  as  his  own.  The  defendant  relies  as  a 
defense  to  the  action  upon  the  statutory  pre- 
sumption of  an  abandonment  of  tbe  right  to 
redeem,  and  in  bar  of  the  action ;  and,  if  this 
be  not  available,  that  the  plaintiff  be  required 
to  pay,  besides  the  residue  of  the  moi-tgage 
debt,  the  taxes  paid,  willi  interest,  and  the 
entire  outside  indebtedness  due  by  the  plain- 
tiff. After  many  continuances,  the  cause 
came  on  for  trial  at  spring  term,  1888,  of 
Pitt  superior  oouit  before  a  jury  upon  these 
issues:  "(1)  What  sum,  if  any,  is  due  from 
plaintiff  todefendant?  (2)  Has  the  plaintiff 
abandoned  his  equity  of  redemption?"  The 
evidence  developed  at  the  hearing  on  the  part 
of  the  plaintiff — of  which  so  much  only  is 
stated  as  bears  upon  the  ruling  brought  up 
for  review — was,  in  substance,  that  after  the 
making  of  the  mortgage,  which  contains  no 
power  of  sale,  he  cultivated  the  cleared  field 
of  one  or  two  acres,  before  the  war,  and  was 
the  last  one  who  did  so;  that  he  left  it  and 
moved  upon  adjoining  land,  which  his  wife's 
father  gave  her  to  reside  on,  and  tended  it 
after  his  removal.  It  does  not  appear  from 
this  testimony  that  the  land  has  l>een  in  pos- 
session of  either  party  since.  The  only  evi- 
dence of  an  appropriated  payment  on  the 
mortgage  debt  is  the  defendant's  acknowl- 
edgment, bearing  date  February  6, 1857,  of 
920  "in  part  payment  of  a  right  I  bold  on  his 
property."  At  this  stage  of  the  case,  and 
upon  this  showing,  the  court  intimated  to 
counsel  an  opinion  that  the  facts  proved  were 
not  sufficient  to  rebut  the  presumption  of  the 
abandonment  of  the  equity  of  .redemption, 
raised  by  section  19,  c.  65,  of  the  Revised 
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Oode,  which  governed  the  case;  wliereupon 
counsel  for  the  plaintiff,  in  sabtuission  there- 
to, suffered  a  nonsuit,  and  appealed. 

The  sole  question  presented  by  the  record 
is  whether  the  lapse  of  the  statutory  period 
of  10  years  since  the  last  occupation  of  the 
mortgaged  land,  there  being  no  possession 
since  by  the  defendant,  is  a  bar,  from  a-pre- 
Bumed  abandonment,  to  the  assertion  of  all 
equitable  right  to  redeem.  The  court  holds 
the  affirmative,  and  in  this,  we  thinic,  there  is 
error.  The  parties  to  a  mortgage  have  each 
an  equitable  right  therein,  the  moitgagor  to 
redeem  on  payment  of  the  debt  secured,  the 
mortgagee  to  foreclose  if  the  debt,  after  de> 
fault,  is  not  paid;  and  these  respective  inter- 
ests may  be  lost  by  inaction  and  delay.  When 
the  land  is  in  the  possession  of  neither,  the 
title  remains  undisturbed  as  fixed  in  the  deed 
of  mortgage,  and  the  statutory  presumption 
does  not  arise  to  the  prejudiceof  either.  The 
mere  lapse  of  time,  unaccompanied  by  any 
possession,  neither  obstructs  the  right  to  re- 
deem nor  the  right  to  foreclose,  and,  if  abar  to 
one,  so  would  it  be  to  the  other;  and  the  neu- 
tralizing effect  would  be  to  leave  the  mort- 
gage in  its  original  force,  with  the  legal  in- 
ddents  attaching  thereto.  Any  other  con- 
struction of  the  act  would  take  away  its 
efficiency  as  a  measure  of  repose,  if  it  did  not 
render  it  meaningless  and  inoperative.  Such 
is  not  its  interpretation  by  the  courts.  Its 
true  operation  is  to  quiet  a  possession  held 
by  the  mortgagee  for  the  prescribed  period 
of  time  adversely,  and  as  his  own,  from  the 
mortgagor's  rightto redeem,  and  in  like  man- 
ner a  possession  held  by  the  mortgagor 
against  the  right  of  the  mortgagee  to  fore- 
closure. In  either  case  the  statute  comes  in 
aid  of  the  possession,  and  frees  the  titlefrom 
the  claim  of  the  other  party.  The  accom- 
panying possession  thus  becomes  an  essen- 
tial element  in  giving  force  to  the  statute, 
and  exempting  the  estate  from  interference 
under  the  mortgage  deed.  The  rule  is  thus 
laid  down  by  Mr.  Justice  Stobt  in  his  work 
on  Equity  Jurisprudence,  (vol.  2,  g  1520:) 
"If  the  mortgagee  has  been  in  possession  of 
the  mortgaged  estate  for  twenty  years  [re- 
duced to  ten  nnder  our  statute]  without  ac- 
knowledging the  existence  of  the  mortgage, 
it  will  be  presumed  that  the  mortgage  is 
foreclosed,  and  that  be  holds  by  an  absolute 
title.  If  the  mortgagor  has  been  in  posses- 
sion of  the  mortgaged  estate  for  the  like 
space  of  time,  witliout  acknowledging  the 
mortgage  debt,  it  will  be  presumed  to  be 
paid. "  The  obvious  deduction  from  which 
is  that  no  presumption,  either  in  favor  of 
the  mortgagee  or  the  mortgagor,  arises  when 
neither  has  had  such  possession.  Adams,  £q. 
115;  1  Madd.  Cb.  Pr.  519;  2  Daniell,  Ch.  Fr. 
741,  742;  Coop.  Eq.  PI.  254.  The  doctrine 
is  recognized  by  this  court  In  cases  that  have 
come  ^ore  it.  In  Roberts  v.  Welch,  8  Ired. 
Eq.  2tJ7,  RuFKiN,  C.  J.,  referring  to  the  rule 
in  England,  which  denies  redemption  to  the 
mortgagor  after  an  adverse  holding  of  pos- 
session for  the  prescribed  period  by  the  mort- 


gagee, and  the  occasion  of  the  enactment  in 
this  state,  says:  "As  the  mortgagor  is  shut 
out  of  redemption  by  the  mortgagee's  pos- 
session for  twenty  years,  it  was  thought  rea- 
sonable and  convenient  that  the  bar  should 
be  reciprocal  on  the  mortgagee  who  did  not 
act  on  his  debt  or  mortgage  until  the  debt 
was  presumed  to  be  satisfied  by  the  lapse  of 
twenty  years."  Following  this  exposition  of 
the  statute  in  requiring  a  possession  to  quiet 
the  title,  are  the  cases  of  Bay  v.  Fearce,  84 
K.  C.  485;  Brown  v.  Becknall.  5  Jones,  Eq. 
423;  Barnes  v.  Brown,  71  N.  C.  507;  Ed- 
wards V.  Tipton,  85  X.  C.  479.  In  tlie  last 
case  this  language  is  used  in  the  opinion: 
"The  possession  of  the  mortgagee,  and  his 
exercise  of  full  ownership  over  the  land  for 
ten  years  after  default,  and  without  pay- 
ment of  any  part  of  the  secured  debt,  or  claim 
to  tlie  land,  raises,  under  the  statutory  rule, 
a  presumption  of  the  abandoment  or  release 
in  some  legal  way  of  the  right  of  redemption, 
as  would  a  similar  possession  in  the  mort- 
gagor presume  the  discharge  of  the  debt  and 
a  reconveyance."  The  same  principle  is  em- 
bodied, as'  before  declared,  in  applying  the 
presumption  raised  by  the  former  statute,  in 
the  superseding  statute  of  limitations,  (Code, 
§  152,  subsecs.  8,  4,)  which  restricts  to  10 
years  after  forfeiture  the  bringing  an  (u^ion 
to  foreclose  the  mortgage  against  the  mort- 
gagor who  has  "been  in  possession, "  and  the 
like  period  to  an  action  to  redeem  when  the 
mortgagee  "shall  have  l)een  in  possession." 
And  there  is  no  limitation  fixed,  as  before 
there  was  none,  when  there  was  no  support- 
ing possession. 

Without  further  elaboration  it  must  bed»- 
clared  that  there  is  error  in  the  record,  and 
the  judgment  must  be  reversed  and  a  new 
trial  awarded. 

Davis,  J.,  (dUnenting.)  I  think  the  rul- 
ing of  his  honor  below  was  correct,  and  do 
not  concur  in  the  opinion  reversing  it.  Tho 
right  of  the  plaintiff  to  recover,  both  in  the 
case  stated  and  in  this  court,  was  put  upon 
the  ground  that  the  statute  of  presumptions 
had  been  rebutted  by  his  offer  to  pay  and  the 
refusal  of  the  defendant  to  accept  payment; 
and  when,  as  the  case  states,  "it  was  ad- 
mitted by  the  plaintiff  that  he  made  no  offer 
to  redeem  after  the  1st  of  January,  1870,  up 
to  the  bringing  of  this  action,"  I  think  his 
honor  was  correct  in  holding  tliat  the  statute 
was  not  rebutted.  It  is  conceded  that  the 
present  action  is  governed  by  chapter  65. 
§  19.  Bev.  Code.  That  section  is  as  follows: 
"The  presumption  of  payment  or  abandon- 
ment of  the  right  of  redemption  of  mort- 
gages and  of  other  equitable  interests  shall 
arise  within  ten  years  after  the  forfeiture  of 
said  mortgage,  or  last  payment  on  the  same, 
or  the  right  of  action  shall  have  accrued  on 
any  equitable  interest  or  claim,  under  the 
like  rules  as  aforesaid."  The  forfeiture  was 
more  than  10  years  l)efore  the  action  was 
brought;  the  last  payment  was  more  tlian  10 
years  before  the  action  was  brought;  and  the 
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right  of  action  had  accrued  more  than  10 
years  before  the  action  was  brought.  The 
language  of  the  statute  seems  to  roe  plain, 
and  to  leave  nothing  to  construction.  "The 
law  adjudges  the  possession  to  be  construct- 
ively with  the  title.  •  •  •  When  there 
is  no  actual  occupation  shown,  the  law  car- 
ries the  possession  to  the  real  title. "  Will- 
iams V.  Wallace,  78  N.  C.  356.  "The  con- 
structive possession  was  in  the  mortgagee." 
Farlter  v.  Banks,  79  K.  C.  485.  In  the  ab- 
sence of  actual  possession,  the  title  draws 
to  it  the  possession.  Doming  v.  Gainey,  95 
N.  C.  528.  It  will  be  conceded  that  in  the 
present  case  the  legal  title  was  in  the  defend- 
ant, and  I  have  bMn  unable  to  find  any  case 
in  our  reports  (and  we  are  considering  our 
own  statute)  in  which  it  has  been  held  that 
the  fact  that  no  one  was  in  actual  possession 
rebutted  the  statute,  and  I  cannot  see  how  it 
can  be  so  held  without  disregarding  its  lan- 
guage. The  statute  of  presumptions  now 
gives  place  to  the  statute  of  limitetions,  and 
the  action  must  be  brought  "within  ten 
years  after  the  right  of  action  accrued," 
where  the  mortgagee  has  been  in  possession 
(the  statute  does  not  say  "actual"  pKOssession) 
under  section  152,  subseo.  4  of  the  Ck>de;  and 
if,  where  no  one  is  in  the  actual  possession, 
the  legal  title  does  not  draw  to  it  the  posses- 
sion, as  1  think  it  does,  then  it  clearly  comes 
under  section  158  of  the  Code,  and  the  action 
must  "be  commenced  within  ten  years  after 
the  cause  of  action  shall  have  accrued;"  and 
I  can  see  no  legislative  intimation  in  conflict 
with  the  opinion  above  expressed;  and,  as 
the  language  of  the  statute  seems  to  me  free 
from  doubC  I  feel  constrained  to  dissent. 


(86  Va.  IM) 

Fore  e.  Fostbb'b  Adm'b  et  ai. 
(Supreme  Court  ef  Appealt  of  VlrglnUi.    May 

E«jniTT — ^HisTAKi —  Lachm — Pabtixs. 

1.  On  partition,  part  of  the  tract  was  set  off  to 
the  survivor  of  the  two  equal  owners,  and  the  re- 
mainder, as  belonj^D^  to  the  heirs  of  the  deceased 
joint  owner,  was  sold  to  complainant  Several 
years  later  it  was  discovered  that  the  part  set  oft 
to  the  surviving  owner  contained  a  lar^e  quantity 
in  excess  of  his  share,  and  that  the  imrt  sold  to 
complainant  was  proportionally  deflclent.  Held, 
that  the  mistake  was  reiievable  as  matter  of  origi- 
nal equity  jurisdiction. 

2.  The  right  to  relief  being  purely  equitable, 
lapse  of  time  cannot  be  set  up  as  an  absolate  bar, 
and,  a  bill  having  been  filed  within  a  year  after 
discovery  of  the  mistake,  the  right  to  relief  is  not 
barred  by  laches. 

8.  The  heirs  having  parted  with  all  their  land, 
and  received  the  pnoe,  they  are  not  necessary 
parties  to  the  bill. 

Appeal  from  circuit  court,  Halifax  county. 

Bill  by  W.  H.  Fore  against  N.  T.  Green, 
administrator,  c.  t.  a.  of  Patrick  H.  Foster, 
deceased,  and  others.  Demurrer  to  bill  sus- 
tained, and  complainant  appeals. 

Wood  Bortldin,  Jr.,  and  John  W.  RUly, 
for  appellant.  Henry  Edmonds  and  W,  W. 
Henry,  for  appellees. 

Laot,  J.    This  is  sn  appeal  from  a  decree 
of  the  circuit  court  of  Halifax  county,  len- 
v.9s.B.no.8— 82 


dered  on  the  17th  day  of  April,  1888.  Tba 
case  is  briefly  as  follows :  Patrick  H.  Foster 
and  Martha  H.  Foster,  being  joint  and  equal 
owners  of  a  tract  of  land  in  Halifax  county, 
containing  1,510  acres,  and  one-quarter  of  an 
acre.  In  1873  Martha  H.  Foster  died  intes- 
tate, and  without  issue,  and  a  suit  was  in- 
stituted by  her  heirs  at  law  against  the  said 
Patrick  H.  Foster,  who  was  her  surviving 
husband,  for  partition  of  the  said  land.  The 
land  was  divided  by  commissioners  into  two 
equal  parts,  each  containing,  as  alleged,  755 
acres,  and  assigned  one  part  to  Patrick  H. 
Foster,  and  the  other  to  the  heirs  of  Martha 
H.  Foster,  deceased.  At  the  April  term, 
1877,  by  decree  in  the  cause,  this  division  of 
the  land  was  confirmed,  and  a  sale  ordered 
of  the  part  allotted  to  the  said  heirs  of  Mar- 
tha H.  Foster,  the  lands  being  surveyed,  and 
divided  as  stated  by  the  county  surveyor. 
The  sale  was  made  accordingly,  and  the  ap- 
pellant became  the  purchaser  at  tlie  price  of 
$8.10  per  acre,  and  he  fully  paid  for  the 
same,  and  received  a  deed  by  the  court's  de- 
cree on  the  7th  day  of  July,  1880.  In  1881, 
Patrick  H.  Foster  died,  and  by  proceedings 
under  bis  will  lands  were  divided  which  had 
fallen  to  him,  and  400  acres  allotted  to  a  dev- 
isee under  his  will,  and  the  residue,  beiugsui^ 
veyed,  amounted  to  525.43  acres;  by  which  it 
appeared,  in  1886.  that  the  piece  of  land  allot- 
ted to  the  said  Patrick  H.  Foster  contained 
210  acres  more  than  by  first  survey  it  was 
supposed  to  contain.  And  Fore  then  caused 
his  land  to  be  surveyed,  and  it  was  found  to 
contain  548  acres,  instead  of  755.  Fore  then 
Hied  his  bill  against  the  devisees,  legatees, 
and  personal  representatives  of  Patrick  H. 
Foster,  deceased,  for  the  correction  of  the 
said  mistake;  his  land  having  fallen  short 
212  acres  by  a  mistake  of  the  surveyor,  and 
the  other  parcel  containing  by  like  mistake 
the  said  deficiency  in  excess  of  the  just  rights 
of  the  said  Patrick  H.  Foster.  The  defend- 
ants demurred  to  the  bill,  and  the  court  sus- 
tained the  demurrer;  wliereupon  the  plain- 
tiffs appealed  to  this  court. 

The  decision  of  the  circuit  court  is  rested 
upon  the  ground  that  the  bill  of  the  plaintiff 
in  this  case  was  in  the  nature  of  a  bill  of  re- 
view, and,  seven  years  having  elapsed  since 
the  final  decree  was  made  whereby  the  error 
was  committed,  the  said  bill  of  review  came 
too  late,  and  was  barred,  by  the  statute  of 
limitations.  The  bill  in  this  case  is  an  origi- 
nal bill,  to  correct  a  mistake  of  fact,  and 
falls  within  the  general  rule  that  an  act  done 
or  contract  made  under  a  mistake  or  igno- 
rance of  a  material  fact  is  voidable  and  re- 
viewable in  equity;  and  this  rule  applies,  not 
only  to  cases  where  there  has  been  a  studied 
suppression  or  concealment  of  facts  by  the 
otiier  side  which  would  amount  to  a  fraud, 
but  also  to  many  cases  of  innocent  ignorance 
and  mistake  on  both  sides;  and  it  is  a  mate- 
rial mistake,  involving  a  large  sum  of  {noney 
or  a  large  tract  of  land,  as  it  may  be  regard- 
ed. That  equity  is  not  lacking  in  jurisdic* 
tion  to  relieve  in  such  a  case  ik  not  contro* 
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rerted  here,  but  It  is  admitted  on  every  hand 
that  the  mistake  set  forth  al<ove  was  one 
properly  relievable  in  a  court  of  equity;  but 
it  is  claimed  that,  as  this  is  a  bill  in  the  nat- 
ure of  a  bill  of  review,  the  statute  of  lim- 
itations provided  by  law  as  to  bills  of  re- 
view will  apply  as  to  this.  But  this  view 
does  not  app^r  to  be  sustained  by  reason  or 
authority.  If  discovered  in  time,  the  evi- 
dence which  disclosed  the  error,  being  newly- 
discovered,  would  have  been  ground  for  bill 
of  review.  But  it  is  also  true  that  the  mis- 
take is  relievable  upon  the  ground  alrave 
stated,  as  matter  of  original  equity  jiirisdio- 
tion,  and  as  such  this  suit  is  brought;  and, 
as  to  the  statnte  of  limitations,  In  equity  it 
is  considered  as  much  a  bar  as  in  a  conrt  of 
law  to  a  demand  for  the  recovery  of  which 
the  Jurisdictions  of  the  two  courts  are  concur- 
rent; for,  as  is  said,  it  would  be  absurd  that 
for  the  same  subject  there  slwuld  be  differ- 
ent and  conflicting  rules  in  the  two  tribu- 
nals, liut,  as  it  respects  mere  equitable  de- 
mands, length  of  time  cannot  be  set  up  as  an 
absolute  h&r;  for  in  relation  to  them  length 
of  time  operates  as  a  bar,  not  ex  Jure,  but  as 
a  fact  showing  acquiescence,  and  furnishing 
evidence  that  the  claim  has  been  adjusted. 

Equity  always  refuses  its  aid  to  stale  de- 
mands when  the  party  has  slept  upon  his 
rights  and  the  other  party  may  have  lost  his 
evidence.  Nothing  can  call  that  court  into 
activity  but  the  concurrence  of  good  faith 
and  reasonable  diligence.  Where  these  are 
wanting,  It  is  passive.  Laches  and  neglect 
it  al  ways  discourages,  and  it  has  always  since 
the  establishment  of  its  Jurisdiction  had  its 
limitation  to  suits  recognizing  the  statnte  of 
limitations  in  its  application  to  cases  of  a  le- 
gal character,  and  according  great  weight  to 
length  of  time  in  those  whicli  are  merely 
equitable.  In  this  case  no  neglect  nor  any 
degree  of  what  can  be  termed  laches  appears. 
The  bill  was  filed  shortly  after  the  mistake 
was  discovered,  within  the  year,  and  it 
could  not  be  reasonably  considered  that  it 
ought  to  have  been  filed  before  it  was  discov- 
ert. There  are  cases  where  the  delay  might 
be  such  as  to  cause  a  conrt  of  equity  to  re- 
fuse relief  under  well-understood  principles, 
but  there  has  been  no  such  delay  here;  and 
that  the  error  or  mistake  wns  one  made  in 
the  course  of  legal  proceedings  docs  not  alter 
the  principles  alMve  stated  as  to  the  equita- 
ble Jurisdiction.  That  court  will  interfere 
in  cases  of  mistakes  in  Judgments  and  other 
matters  of  record  injurious  to  the  rights  of 
tlie  parties.  1  Story,  Eq.  Jur.  §  166;  Jeremy, 
Eq.  Jur.  bk.  8,  pt.  2.  c.  4,  S  5;  492;  Bames- 
iy  V.  Powel,  1  Ve«.  8r.  119-284,  289;  2  Pom. 
Eq.  Jur.  349;  1  Bart.  Ch.  Pr.  270;  Anderson 
V.  Woodford,  8  Leigh,  816.  Authorities 
might  be  multiplied,  but  it  is  deemed  unnec- 
essary. The  subject  is  familiar,  and  the  aur 
thoritiee  are  numerous. 

It  ia  urged,  as  further  ground  for  demur- 
rer, that  the  bill  is  defective  for  want  of 
proper  and  neoessary  parties,  l)eoaose  the 
«etr«  at  law  of  Martha  H.  Foster  are  not 


made  parties.  But  it  is  clear  from  the  fore- 
going statement  of  the  case  that  no  relief 
could  be  properly  decreed  against  them. 
They  parted  with  all  of  their  land,  and  re- 
ceived the  purchase  money  for  the  same  up- 
on principles  and  agreements  not  sought  to  be 
disturbed  by  this  suit,  and  which  cannot  be 
changed  upon  any  just  principle.  They  have 
received  only  wtiat  they  are  entitled  to.  The 
parties  against  whom  relief  is  asked,  and 
against  whom  only  relief  can  be  asked,  and 
against  whom  onJy  it  can  be  granted  proper- 
ly, are  made  parties,  and  they  are  the  only 
proper  parties.  They  have  received,  accord- 
ing to  the  statements  of  the  bill,  which  are 
here  admitted,  210  acres  of  land  for  which 
the  appellant  has  paid,  and  which  he  pur- 
chased at  98.10  per  acre,  but  which  by  mis- 
take went  to  them  or  him  under  whom  they 
claim,  and  which  has  now  come  to  them; 
and,  this  being  so,  it  is  a  just  and  proper 
ground  for  equitable  relief,  and  the  demurrer 
should  have  been  overruled  by  the  circuit 
court  of  Halifax  co<inty.  The  decree  at  the 
said  court  sustaining  the  said  demurrer  was 
erroneous,  and  must  be  reversed  and  an- 
nulled. 

(W  va. «) 

Elam  8t  al.  V.  Ck>HMEBOiAi,  Bank  or  Sar- 

FOLK. 

{tfupreme  Court  of  Appeal*  of  Viratnia.   AprU 
29, 1889.) 

Actions  os  Bonds — Limitation— PLSXDiNa — ^Ifts- 

CONDUCT  of  JintT. 

1.  In  an  action  on  the  bond  of  a  bank  cashier, 
where  It  appears  that  the  cashier  had  misapplied 
an  amonnt  equal  to  the  penalty  of  the  bond  within 
10  jrears  next  preceding  the  commencement  of  the 
action,  It  is  immaterial  whether  the  period  of  lim- 
itation in  such  cases  be  10  years  or  more. 

3.  A  declaration  in  such  action  is  not  demurra- 
ble on  the  cnronnd  that  the  breaohea  assigned  are 
too  general,  vague,  and  uncertain,  where  most  ot 
the  books  and  papors  which  could  shed  light  on 
the  transactions  had  been  destroyed,  and  all  other 
information  on  the  subjeot  Is  to  possession  of  de- 
fendants, and  the  breaches  assigned  are  as  spaciflo 
as  possible  in  such  a  case. 

8.  Where  defendants  have  prevlonaly  pleaded 
"conditions  performed, "  it  is  proper  for  the  court 
to  refuse  to  allow  them  to  plead  non  damniflC€Uu$, 
as  the  two  Dless  are  equivalent. 

4.  Ckxle  Va.  IBTd,  p.  558,  {  01,  c  57,  which  treaU 
of  joint-stock  companies,  provides  tbat  "the  ofB- 
cers  and  directors  after  this  first  year  shall  be  such 
as  may  be  prescribed  by  the  by-laws,  and  shall  be 
appointed  or  removed  as  said  by-laws  may  pro- 
vide;" chapter  67,  i  16,  and  chapter  59,  i  8,  pro- 
vide that  the  oasniers  therein  referred  to  shall 
hold  during  the  pleasure  of  the  respective  boards. 
Held,  that  the  bond  of  a  cashier  ox  a  bank  wblob 
has  no  by-law  changing  the  ofDoe  of  cashier  to  an 
annual  one,  such  bond  not  being  limited  in  dura- 
tion by  its  terms,  creates  a  continuing  obligation, 
though  the  cashier  Is  annually  re-eleoted,  espe- 
cially where  the  sureties,  who  are  also  directors  ot 
the  bank,  do  not  require  a  new  bond  on  such  re- 
election. 

5.  Evidence  of  jurors  is  inadmissible  to  impeach 
their  verdict. 

Error  to  circuit  court,  Nansemond  county; 
a  W.  Hill,  Judge. 

Action  by  the  Commercial  Bank  of  Suf- 
folk against  Thomas  O.  Elam,  Algernon  S. 
Darden,  and  Joseph  P.  Webb.  The  decla- 
ration was  demurred  to  on  the  ground  tbat  it 
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was  too  vague,  general,  and  unceitidn,  but 
the  demurrer  was  overruled.  Judgment  for 
plaintifiF,  and  defendants  bring  error. 

John  Lyon  and  John  U.  Wright,  for  plain- 
ti  ffs  in  error.  Bohert  R.  PvemtUi  and  Ellit  <ft 
Kerr,  for  defendant  in  error. 

HiMTON,  J.  This  is  aa  action  to  recover 
the  penalty  of  a  bond  given  to  secure  the 
faitlif  ul  performance  by  a  cashier  of  a  bank 
of  discount  and  deposit  of  the  duties  of  bis 
ofBce.  The  Commercial  Banlc  of  Suffolk  was 
chartered  by  the  judge  of  the  circuit  court 
of  Nansemund  county  on  the  Sd  day  of  Jan- 
uary, 1873.  with  John  B.  Kilby  as  president, 
and  Theodore  S.  Garnett,  Jr.,  as  cashier. 
On  the  17th  day  of  April,  1873.  the  said  Qar- 
nett  having  resigned  the  position,  Thomas 
O.  £lam  was  elected  by  the  board  of  direct- 
ors cashier  of  said  bank,  and  on  the  10th 
day  of  July,  1873,  he  executed  the  bond  upon 
which  this  suit*  is  now  brought,  with  Alger- 
non S.  Darden  and  Joseph  F.  Webb  as  bis 
sureties.  From  the  date  of  the  execution 
and  delivery  of  this  bond  until  the  suspen- 
sion of  the  bank  on  the  1st  day  of  August, 
1885,  he  continued  to  bold  the  office  of  cash- 
ier, being  annually  re-elected,  though  he 
gave  no  new  bond.  During  all  this  period 
bis  sureties  were  directors.  On  tlie  1st  day 
of  August,  as  we  have  said,  the  bank  closed 
its  doors,  and  on  tlie  4tb  day  of  August, 
1885.  made  an  assignment  of  its  assets  to 
Sydney  T.  EUis,  trustee,  for  the  benefit  of 
its  creditors.  An  examination  of  the  books 
and  assets  of  the  bank  was  immediately  bad 
by  an  expert  book-keeper,  when  it  was  dis- 
covered that  there  was  a  deficiency  in  the 
assets  of  the  bank,  unaccounted  for  by  the 
cashier,  amounting  to  nearly  $24,000;  and 
that,  besides  the  failure  of  the  cashier  to  ac- 
count for  this  large  sum,  he  bad  bmight  45 
shares  of  the  capital  stock  of  the  bank, 
amounting  in  value  to  at  least  85,000,  in  his 
own  name  and  for  bis  own  benefit,  with 
money  belonging  to  the  bank;  and  there- 
upon this  action  was  instituted.  Upon  the 
trial  tile  jury  were  satisfied  by  the  testi- 
mony, as  we  have  been  by  the  evidence  in 
record,  that  there  bad  been  a  misapplica- 
tion of  more  than  85.000  of  the  assets  of  the 
bank  within  less  than  10  years  prior  to  the 
filing  of  the  declaration  in  the  case,  and  they 
therefore  found  a  verdict  for  85.000,  that  be- 
ing the  penalty  of  the  bond.  The  proof  of 
these  facts  shows  that  tlie  court  did  not  err 
in  refusing  to  set  aside  the  verdict  as  con- 
trary to  the  evidence,  or  in  refusing  to  allow 
the  defendants  to  plead  the  statute  of  limita- 
tions; for,  if  the  misapplication  of  an  amount 
equal  to  the  penalty  of  the  bond  occurred 
within  less  than  10  years  next  preceding  the 
institution  of  the  suit,  it  is  a  matter  of  no 
consequence  whether  the  statutory  period  of 
limitation  applicable  in  cases  of  this  charac- 
ter be  10  or  20  yejirs.  The  judgment,  how- 
ever. Is  assailed  upon  other  grounds,  which 
we  shall  now  proceed  to  notice. 

And,  first,  it  is  argued  tliat  the  demurrer 


to  the  declaration  should  have  been  sustained. 
But  in  this  suggestion  we  cannot  concur; 
for,  in  our  judgment,  the  breaches  are  as 
specific  as  possible  in  a  case  where  most  of 
the  books  and  papers  which  could  shed  light 
upon  the  transactions  under  investigation 
had  been  destroyed,  and  whatever  informa- 
tion existed  outside  of  these  sources  was  in 
possession  of  the  adverse  party.  In  Allison 
V.  Bank,  6  Band.  204,  the  demurrer  to  a  dec- 
laration in  debt  upon  the  bond  of  an  account- 
ant was  overruled,  although  the  declaration 
did  not  state  in  a  single  instance  the  time  or 
place,  names,  or  sums  of  money  which  had 
been  misappropriated.  In  cases  of  this  char- 
acter, where  the  evidence  must  of  necessity 
be  general,  and  an  attempt  to  state  the 
breaches  of  the  condition  with  exactness  of 
detail  will  lead  to  great  prolixity  of  pleading, 
some  generality  of  statement  in  the  interest 
of  justice  must  be  permitted.  8  Bob.  Fr. 
593;  4  Minor,  Inst.  584-988. 

The  next  objection  is  that  the  court  erred 
in  refusing  to  allow  the  defendants  to  file  the 
plea  of  rum  damnifioatua.  But  this  objec- 
tion is  also  untenable;  for,  as  the  authorities 
till  state,  the  plea  of  non  damnijlcatus  is 
usually  equivalent  to  "conditions  performed." 
Therefore,  the  plea  of  "conditions  performed" 
having  been  previously  pleaded  in  the  case, 
the  defendants  could  not  be  prejudiced  by  the 
refusal  of  the  court  to  allow  them  to  file  its 
equivalent.  4  Minor,  Inst.  988, 1004;  Arch- 
er V.  Archer,  8  Grat.  539;  McClure  v.  Er- 
win,  3  Cow.  332. 

It  is  further  urged,  however,  on  behalf  of 
the  plaintiffs  in  error,  that  the  bond  in  this 
case  was  an  annual,  and  not  a  continuing, 
bond,  and  does  not  cover  the  breaches  of  con- 
dition charged  in  the  declaration.  To  this 
we  are  also  unable  to  assent.  The  bond  in 
Its  terms  has  no  limit  as  to  duration,  and  is 
certainly  broad  enough  to  cover  a  continuing 
liability,  and  if  it  falls,  as  we  think  it  does, 
within  the  purview  of  section  Iti,  c.  57,  and 
section  3  of  chapter  59,  of  the  Code  of  1873, 
it  is  clearly  a  continuing  obligation ;  for  the 
cashiers  referred  to  in  those  chapters  hold 
during  the. pleasure  of  the  respective  boards. 
But  it  is  insisted  that,  this  being  a  charter 
granted  by  a  judge  of  the  circuit  court,  and 
not  by  the  general  assembly,  the  office  and 
bond  of  Elam  terminated  with  the  end  of 
the  first  year  from  the  date  of  the  incorpora- 
tion. Is  this  so?  The  bond,  as  we  have 
said,  is  broad  enough  to  cover  a  continuing 
liability.  There  are  no  negative  words  in 
section  61,  p.  558,'  Code  1873,  which  says, 
"The  oftlcers  and  directors  of  any  such  com- 
pany, after  the  first  year,  siiall  be  such  as 
may  be  prescribed  by  the  by-laws,  and  shall 
be  appointed  or  removed  as  said  by-laws  may 
provide;"  and  it  seems  patent,  unless  we  are 
to  charge  these  sureties,  who  were  also  di- 
rectors, with  a  gross  violation  of  duty  in  not 


'Part  of  chapter  57  which  treats  of  joint-stotdr 
oompanies  generally,  and  the  power  of  oirottU 
courts  over  thsax.  , 
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demanding  a  new  bond,  that  they  must  have 
construed  the  bond  as  continuing.  Under 
these  circumatances,  there  being  no  proof 
upon  which  the  jury  placed  any  reliance  that 
there  was  any  by-]aw  changing  the  office  of 
casliier  from  a  continuing  to  an  annual  of- 
fice, we  think  the  bond  must  be  construed  to 
be  a  continuing  obligation;  for,  says  Judge 
SiiAW,  in  a  case  somewhat  similar  to  this, 
tlie  election  of  a  cashier  to  an  office  wiilch  tie 
already  liolds,  and  would  hold  without  elec- 
tion, must  be  regarded  as  a  manifestation  of 
their  will  and  intent  that  he  should  hold  for 
another  year.  Bank  v.  Root,  2  Mete.  539; 
Murfree,  Off.  Bonds,  §  632;  Thorap.  Liab. 
Off.  §  9.  p.  613;  Bank  v.  Rogers,  7  N.  H.  31; 
Bank  v.  Chickering,  3  Pick.  335. 

As  to  the  objection  that  there  was  miscon- 
duct oil  (he  part  of  the  jury,  we  think  there 
is  nothiug  in  it.  "In  general,"  says  Mr. 
Minor,  "it  has  come  to  be  the  established 
doctrine  vliat  jurors  are  inadmissible  for  the 
purpose  of  impeaching  their  verdict;"  and, 
upon  a  Careful  examination  of  all  that  has 
been  alleged  against  certain  members  of  the 
jury,  we  can  perceive  nothing  which  should 
take  this  case  without  the  operation  of  the 
general  rule.  Wynne  v.  Newman,  75  Va. 
815;  Whitehurst  v.  Com.,  79  Va.  561; 
Thompson's  Case,  8  Grat.  650;  Moses  T. 
Cromwell.  78  Va.  675;  4  Minor,  Inst.  p.  761. 
For  these  reasons  the  judgment  of  the  cir- 
euit  court  is  *igbt,  and  must  be  affirmed. 


(86  Va.  75) 


Ford  e.  Evkbr. 


{Supreme  Cou/t  of  Appeals  of  Virginia.    April 
2S,  1889.) 

SiBCino  Pbrformaxcb. 

1.  Plaintiff  atfreed  to  buy  and  defendant  to  sell 
a  certain  lot,  and  afterwards  they  agreed  that  the 
lot  and  another  should  be  sold  by  defendant  to 
plaintiff's  son  at  a  different  price  with  the  right  to 
a  reconveyance  to  defendant  of  the  second  lot, 
within  a  given  time.  Held,  that  the  first  contract 
was  waived,  and  specific  performance  could  not  be 
decreed. 

2.  Defendant's  wife  tiaving  refused  her  assent  to 
the  sale,  defendant  refused  to  proceed  further. 
Plaintiff  then  sued  for  damages,  and,  after  nearly 
two  years,  and  after  the  land  bad  increased  in 
value,  and  improvements  had  been  made  thereon, 
sued  for  specific  performance,  offering  to  take  a 
deed  subject  to  the  contingent  dower  rights  of  de- 
fendant's wife.  Held,  that  the  right  to  speoiflo 
performance  was  waived. 

3.  It  not  appearing  that  plaintiff's  son  was  in  any 
way  bound,  specific  performance  for  his  benefit 
could  not  be  demanded. 

John  8.  Wise  and  Joseph  Christian,  for 
appellant.     Meredith  di  Cocke,  for  appellee. 

Lact,  J.  This  is  an  appeal  from  a  decree 
of  the  chancery  court  of  the  city  of  Rich- 
mond, rendered  on  the  9th  day  of  June,  1888. 
The  suit  was  instituted  by  the  appellant  to 
compel  specific  performance  by  the  appellee 
of  a  contract  dated  August  15,  1884,  for  the 
sale  of  a  lot  of  land.  On  the  11th  of  August 
Ford  offered  to  buy  of  the  appellee,  Euker,  60 
feet  on  Broad  street,  between  Seventh  and 
Eighth  streets,  running  back  136^  feet,  at 
^00  p«r  front  foot,  to  be  paid  for  by  the  as- 


sumption of  a  debt  secured  thereon  of  •12,- 
000.  On  the  15th  of  August  Euker  accepted 
the  offer  in  writing.  A  few  days  afterwards, 
by  a  writing,  not  dated,  the  same  contract- 
ing parties  made  another  more  formal  agree- 
ment as  to  this  lot  of  60  front  feet  and  2K) 
more  front  feet  adjoining,  by  which  it  was 
mutually  agreed  that  the  first  lot,  the  sub- 
ject of  the  fltst  agreement,  and  the  other  lot 
adjoining,  of  20  feet,  should  be  sold  by  Euker 
to  A.  J.  Ford,  Jr.,  the  son  of  the  appellant. 
Ford,  at  a  different  price,  and  the  right  Was 
reserved  to  Euker  until  the  Ist  day  of  July, 
1889,  to  pay  to  Ford  81,333.34,  and  to  have 
a  reconveyance  of  the  20-foot  lot  by  Ford  to 
him.  Euker's  wife,  not  having  been  con> 
suited,  being  al)sent,  upon  her  return  to  the 
city  refused  her  consent  to  the  agreement, 
and  Euker  declined  to  proceed  farther  in  the 
matter,  and  in  March,  1885,  the  appellant  in- 
stituted an  action  at  law  for  damages  against 
Euker.  This  suit  watf  not  tried,  and  in  De- 
cember, 1886,  the  property  mentioned  in  the 
agreement  having  greatly  increased  in  value, 
— stated  in  the  evidence  at  $8,000, — the  ap- 
pellant filed  his  bill  for  specific  performance 
of  the  contract  of  August  15, 1884,  for  the 
benefit  and  at  the  costs  of  A.  J.  Ford,  Jr., 
and  offered  to  accept  a  decree  for  a  deed  from 
Euker,  subject  to  the  contingent  right  of 
dower  of  Mrs.  Euker,  and  to  dismiss  his  com- 
mon-law suit.  Euker  answered  that,  after 
the  lapse  of  21  months,  and  after  the  institu- 
tion of  an  action  for  damages,  and  after  the 
land  bad  greatly  increased  in  vaiae,  and  after 
he  had  erected  valuable  improvements  on  the 
property,  and  expended  large  sums  in  fur- 
nishing the  buildings,  and  had  paid  $2,000 
in  interest  on  tbe  lien  and  in  taxes  on  the 
land.  Ford  could  not,  under  such  changed 
circumstances,  occurring  during  his  delay, 
now  eqfUitably  demand  specific  performance 
of  the  contract,  and  must  look  for  redress 
alone  to  his  action  for  damages.  Depositions 
were  taken  in  the  cause,  and  at  the  lieiiring 
tbe  chancery  court  dismissed  the  bill  and 
Ford  appealed. 

This  decree,  under  the  circumstances,  was 
plainly  right.  In  the  first  place.  Ford  could 
not  be  entertained  in  a  suit  to  enforce  the 
contract  of  the  15tb  of  August,  he  having 
procured  and  become  a  party  to  another 
agreement  a  few  days  afterwards,  by  which 
it  was  agreed  that  this  land  should  be  con- 
veyed to  another  person.  The  vendee  was 
changed,  the  tract  or  parcel  of  land  was 
changed,  the  purchase  price  was  changed; 
and  tbe  vendee  in  the  first  agreement  agreed 
to  all  these  changes  by  signing  the  second 
contract.  By  tbe  second  contract  the  rights 
of  Ford  under  the  first  were  waived,  yet  tbe 
suit  was  brought  on  the  first  contract  in  the 
name  of  the  vendee  in  the  second  contract. 
Neither  A.  J.  Ford  nor  any  other  person 
could  require  specific  performance  of  the  oon> 
tract  of  August  15, 1884,  it  having  been  re- 
nounced by  the  parties  thereto.  In  the  next 
place,  when  Euker  refused  or  was  unable  to 
fully  perform  tbe  contract  because  of  his 
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wife's  refusal  to  unite  in  the  deed.  Ford  did 
not  at  once  seeic  the  specific  enforcement  of 
the  same,  did  not  offer,  as  now,  to  waive  the 
wife's  signature,  but  instituted  an  action  for 
damages,  and.  after  the  value  of  tlie  property 
had  been  greatly  enhanced  by  time  and  a  ris- 
ing market,  and  valuable  improvements  put 
upon  the  same,  changed  his  demands  to  suit 
the  changed  circumstances,  and,  in  view  of 
these,  asked  a  specific  execution  by  the  ven- 
dor, not  of  the  contract  as  made  with  him, 
nor  as  made  with  A.  J.  Ford,  Jr.,  but,  re- 
leasing the  20-foot  lot,  because  of  the  option 
until  .July  1, 1889,  reserved  by  Euker,  sought 
specific  execution  as  to  the  60-foot  lot  only. 
It  does  not  appear  -that  Ford  ever  offered  to 
pay  the  purchase  price  in  discharge  of  the 
lien,  or  that  he  ever,  in  the  name  of  A.  J. 
Ford,  Jr.,  offered  or  manifested  any  anxiety 
in  the  subject  until  the  circumstances  had  all 
changed.  And,  moreover,  it  does  not  appear 
upon  what  principle  Enker  could  have  com- 
pelled A.  J.  Ford,  Jr.,  to  perform  on  his 
part,  the  act  of  executing  the  contract  by  A. 
J.  Ford,  Jr.,  or  by  his  agent  or  attorney  or 
other  peraon  for  him,  having  been  entirely 
omitted.  A.  J.  Ford,  St.,  signed  and  so  con- 
sented that  the  contract  might  be  made  with 
another,  and  his  own  contract  for  the  same 
land  canceled,  but  any  execution  on  the 
part  of  A.  J.  Ford,  Jr.,  seems  to  have  been 
regarded  as  wholly  immaterial.  If  Euker 
had  sought  to  compel  specific  performance 
•of  this  contract,  he  could  have  compelled 
nothing  as  against  the  vendee,  because  he 
had  agreed  to  nothing,  either  directly  or  in- 
-directly,  the  contract  not  l>eing  executed  by 
him,  nor  by  any  agent  for  him.  If  Euker 
had  so  sought  to  compel  A.  J.  Ford  to  per- 
form, he  would  have  been  without  remedy, 
because,  by  its  terms,  the  contract  was  not 
with  him.  But  if  A.  J.  Ford  could  be  con- 
sidered as  identical  with  A.  J.  Ford,  Jr.,  or 
if  he  could  be  held  to  be  the  authorized 
agent  of  A.  J.  Ford,  Jr.,  neither  of  which  is 
claimed,  still  the  decree  of  the  chancery  court 
was  right.  Specific  performance  cannot  be 
considered  as  a  matter  of  right  in  either  par- 
ty. It  does  not  proceed  ex  debito  justitia, 
but  is  a  matter  of  sound  and  reasonable 
discretion,  which  governs  itself  by  general 
rules  and  principles,  but  withholds  or  grants 
relief  according  to  the  circumstauces  of  each 
particular  case  where  these  general  rules  and 
principles  will  not  furnish  any  exact  measure 
of  justice  between  the  parties.  All  applica- 
tions to  the  court  to  decree  specific  perform- 
ance must  depend  upon  the  circumstances  of 
the  case,  governed  by  the  established  princi- 
ples of  the  court.  The  contract  must  be  clear 
4ind  distinct.  It  must  be  mutual.  If  specific 
performance  would  work  injustice,  a  party 
will  be  left  to  his  action  for  damages.  It  is 
Indeed  generally  essential  that  the  party  seek- 
ing a  specific  performance  should  not  him- 
self have  been  backward;  that  he  should  not 
have  held  ofF  until  circumstances  may  have 
changed,  or  kept  himself  aloof  so  as  to  en- 
force or  to  abandon  the  contract  as  events 


might  prove  most  advantageous.  An  Mr. 
Sugden  says:  "A  party  who  seeks  speciflo 
perrormance  must  show  himself  ready,  de- 
sirous, prompt,  and  eager."  Sugd.  279.  If 
A.  J.  Ford,  Jr.,  was  not  bound  to  buy,  was 
Euker  bou  nd  to  convey  ^  Can  there  be  a  con- . 
tract  without  mutual  obligation?  Can  there 
be  an  agreement  between  two  parties  which 
binds  one  of  them  absolutely,  and  the  other 
only  at  his  pleasure?  1  Madd.  Cb.  Pr.  423. 
Indeed,  as  equity  is  never  bound  to  give  this 
relief,  so  it  never  will  unless  the  Justice  Ol 
the  case,  as  drawn  from  all  Its  facts,  demands 
it.  Wliatever  his  merits  originally,  a  plain- 
tiff may  disentitle  himself  to  relief  by  an  un- 
reasonable and  injurious  delay  in  filing  his 
biU.  3  Pars.  Cont.  416;  Watson  ▼.  Reid,  1 
Buss.  &  M.  236;  Heaphy  t.  Hill,  2  Sim.  &  S. 
29;  St.  John  t.  Benedict,  6  Johns.  Ch.  112; 
Jones  T.  Boberts,  3  Hen.  A;  M.  436;  Yall 
T.  Nelson,  4  Band.  478;  2  JiOmax,  Dig. 
72,  100;  2  Minor,  Inst.  808,  809;  Oarnett  ▼. 
Macon,  6  Call,  383,  334;  Bichaidson  t.  Ba- 
ker, 5  Call,  514;  Cringanv.  Nioolson,-lHen. 
&  M.  429;  Alley  t.  Descbamps,  13  Ves.  225; 
Pigg  T.  Corder,  12  Leigh,  ^;  Anthony  t. 
Leftwicb,  3  Band.  245;  Bryan  v.  Lofttus,  1 
Bob.  (Ya.)  12;  Bowles  T.  Woodson.  6  Grat. 
79.  There  is  no  just  ground  upon  which, 
under  the  oircumstancee  of  this  case,  a  decree 
for  specific  performance  could  have  been  ren- 
dered against  the  appellee,  and  the  decree  dis- 
missing the  bill  was  plainly  right,  and  will 
be  affirmed. 


(86  Va.  71) 


Pim  e.  Spotts  »t  ol. 
(Supreme  Court  of  Appeals  of  Viratnla.    AprU 


JUSOICBNT — LHH — ^P^BINSBSHIP — APFIAI. 

1.  A  judgment  against  partners  for  a  firm  liabil- 
ity is  a  lien  against  their  Individual  real  estate,  and 
has  preference  over  an  unsecured  debt  of  one  of 
them  in  the  administration  of  his  assets  after  his 
decease. 

2.  Such  a  judgment,  oonfeiMd  in  an  action 
against  both  partners,  first  by  one  partner,  and 
afterwards,  during  the  same  term,  by  the  other, 
is  valid,  as  against  the  latter;  the  cause  of  action 
not  being  merged  by  the  rendition  of  the  first  judg- 
ment 

3.  The  judgment  creditor  having  a  lien,  as  well 
on  the  separate  estate  of  the  surviving,  as  on  that 
of  the  deceased,  partner,  while  the  unsecured 
creditor  mentioned  has  no  other  resource  except 
the  estate  of  the  latter,  there  being  no  partnership 
assets,  equity  will  marshal  the  assets  in  favor  oi 
the  unsecured  creditor,  so  as  to  require  the  judg- 
ment creditor  to  first  exhaust  the  estate  of  the 
survivor  before  resorting  to  that  of  the  deceased 
partner. 

i.  The  deceased  partner's  land  being  worth  less 
than  tSOO,  while  the  judgment  is  for  more  than 
that  sum,  an  appeal  by  the  judgment  creditor  may 
be  taken  to  the  supreme  court  of  appeals  from  a 
decree  giving  the  unsecured  daim  preference  over 
the  judgment  in  thq  proceeds  of  the  land,  as  the 
"amount  in  controversy"  is,  as  to  the  judgment 
creditor,  the  amount  of  the  judgment. 

Appeal  from  circuit  court,  King  and  Queen 

county. 

Bill  by  John  6.  Spotts  and  John  L.  Gib- 
son, merchants  lately  trading  as  partners  un- 
der the  firm  name  of  Spotts  &  Gibson,  against 
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W.  T.  Haynes,  sheriff  of  said  county,  and, 
as  such,  administrHtor,  etc.,  of  W.  C.  Gayle, 
deceased,  and  the  widow  and  children  of  said 
Gayle,  to  subject  the  land  of  said  intestate  to 
the  payment  of  his  debts.  John  VV.  Pitta  be- 
.  came  a  party  tliereto,  and  his  claim,  a  judg- 
ment recovered  againbt  said  Oayle  and  one 
Bowden,  aa  partners,  was  allowed,  but  post- 
poned to  tliat  of  Spotts  &  Gibson,  the  oom- 
plainanta.  A  chancery  cause  of  Farrish 
against  said  Bowden  and  others,  the  object 
of  which  was  to  subject  the  land  of  Bowden 
to  the  payntent  of  liens  thereon,  was  beard 
with  this  cause,  and  one  decree  rendered  in 
both,  from  which  said  Pitts  appeals. 

H.  R.  Pollard,  for  appellant  T.  P.  Bag- 
hy  and  R.  L.  Henley,  for  appellees. 

Lewis,  P.  The  principal  question  in  this 
case  Sa  whether  the  Judgment  of  the  appel- 
lant against  Bowden  &  Gayle,  late  merchants 
and  partners,  on  a  partnership  contract,  is 
entitled  to  priority  in  the  administration  of 
the  separate  assets  of  Gayie's  estate  over  the 
unsecured  claim  of  the  appellees,  Spotts  & 
Gibson,  who  are  separate  creditors  of  the  said 
Gayie.  The  commissioner  to  wlium  the  cause 
was  referred  reported  the  judgment  as  the 
first  lien  on  the  real  estate,  but  an  excep- 
tion to  the  report,  taken  by  the  appellees,  was 
sustained  by  the  decree  complained  of.  We 
think  the  decree  is  in  this  particular  errone- 
ous. The  appellant  having  obtained  a  lien 
by  his  judgment,  and  the  appellees  being 
only  open-account  creditors,  be  is  entitled  to 
the  benefit  uf  that  lien,  and  ought  not  to  be 
deprived  of  it.  The  case  of  Straus  v.  Kern- 
good,  21  Grat.  584.  is,  upon  this  point,  a  de- 
cisive authority.  It  appears  tliat  the  judg- 
ment was  recovered  in  October,  lb83,  in  a 
Joint  action  against  the  partners,  in  which 
judgment  was  confessed  by  Bowden,  and  aft- 
erwards, during  the  same  term,  judgment 
was  rendered  against  Gayle;  and  in  the  ar- 
gument here  it  was  contended  by  counsel  for 
appellees  that,  by  the  confession  of  judgment 
by  Bowden,  the  cause  of  action  was  merged, 
and  therefore  that  the  judgment  subsequent- 
ly rendered  against  Gayle  is  of  no  binding  ef- 
fect. This  argument  proceeds  from  a  mis- 
appreliension  of  the  rule  relied  on.  That 
rule  is  that  a  judgment  against  one  of  sev- 
eral partners,  where  there  is  a  joint  liability, 
merges  the  original  cause  of  action,  and  is  a 
bar  to  another  suit  against  the  remaining 
parties.  Mason  v.  Eldred,  6  Wall.  231.  But 
that  is  not  this  case.  Here  the  actiun  was 
against  the  partners  Jointly,  and  the  fact  that 
Judgment  in  the  action  was  confessed  by  one 
of  the  defendants  does  not  affect  the  validity 
of  the  judgment  subseqnently  rendered 
against  the  other. 

There  appear  to  be  no  social  assets  to  be 
administered,  but  it  is  inferable  from  the  rec- 
ord that  tho  surviving  partner,  Bowden.  is 
possessed  of  property  out  of  which  the  Judg- 
ment In  question  can  probably  be  made.  At 
all  events,  enough  appears  to  show  that  the 


case  is  a  proper  one  for  the  application  of  the 
doctrine  of  marshaling  assets,  and  therefore, 
although  the  appellant's  Judgment  ia  a  valid 
lien  on  the  separate  estate  of  Gayle.  now  de- 
ceased, which  consists  of  a  small  tract  of 
land,  the  value  of  which  is  not  sufficient  to 
pay  the  judgment  and  the  claim  of  Spotts  & 
Gibson  also,  yet  the  appellant  ought  to  be  re- 
quired to  resort  to  the  estate  of  Bowden  for 
the  satisfaction  of  bis  judgment  in  the  first 
instance,  as  that  course  is  necessary  for  the 
satisfaction  of  the  claims  asserted  in  this  suit. 
Such  a  course  cannot  operate  to  the  prejudice 
of  the  appellant,  since  a  suit  is  now  pending 
in  the  court  below  to  subject  the  real  estate 
of  the  said  Bowden  to  the  satisfaction  of  the 
liens  thereon,  in  which  the  judgment  in  ques- 
tion  has  been  reported,  and  which  suit  was 
beard  with  this. 

In  Shultz  V.  Hansbrough,  38  Grat.  567, 
Judge  Burks,  speaking  for  the  court,  said: 
"It  is  a  rule  in  equity,  said  to  be  well  estab- 
lished in  this  country,  that  where  one  has  a 
lien  upon  two  funds,  and  another  a  posterior 
lien  upon  only  one  of  them,  the  former  will 
be  compelled  first  to  exhaust  the  subject  of 
his  exclusive  lien,  and  will  be  permitted  to 
resort  to  the  other  only  for  the  deficiency;" 
though  the  rule,  he  added,  is  generally  ap- 
plied only  in  cases  where,  to  compel  a  resort 
to  the  singly  charged  fund,  would  not  be  prc^ 
dnotive  of  additional  risk  or  injury  to  the 
double  creditor. 

The  objection  to  tbe  jurisdiction  of  thla 
court,  which  was  made  in  the  argument  by 
the  appellees,  cannot  be  sustained.  The  judg- 
ment of  the  appellant  is,  and  was  when  re- 
covered, for  more  than  8500,  and  that  is  "the 
matter  in  controversy," — tbe  essence  and 
substance  of  the  decree  by  tbe  payment  of 
which  tbe  estate  of  Gayle  maybe  discharged; 
and  hence  that  is  the  test  of  our  jurisdiction, 
although  the  value  of  the  land  sought  to  be 
subjected  is  of  less  value  than  S&OO.  Tbe 
suit  was  not  brought  to  recover  the  land,  nor 
are  "the  title  or  boundaries"  of  land  involved 
in  the  controversy.  The  pecuniary  demand 
asserted  is  tbe  matter  for  which  the  suit  was 
brought,  and,  as  was  said  by  the  court  in 
Fink  V.  Deiiny.  75  Va.  663,  tlie  general  rule 
is  that  the  amount  claimed  by  the  plaintiff  in 
the  lower  court  determines  the  jurisdiction 
here,  when  he  is  the  appellant.  And  this  ia 
emphatically  so  in  the  present  case,  since,  aa 
we  have  seen,  tbe  very  existence  of  the  judg- 
ment, so  far  as  the  estate  of  Gayle  is  con- 
cernetl,  is  controverted  by  the  appellees.  The 
auiountof  tbe  judgment,  then,  determines  the 
jurisdiotiou,  and  not  the  value,  of  the  land 
sought  to  be  subjected,  nor  tbe  difference  be- 
tween the  judgment  and  tbe  claim  of  the  ap- 
pellees, Spotts  &  Gibson,  which  is  less  than 
8500.  Umbarger  v.  Watts.  25  Grat.  167; 
Hawkins  v.  Gresham,  6  S.  E.  Bep.  472,  and 
casea  cited.  Tbe  decree  will  therefore  be  r» 
VOTsed  in  the  particular  mentioned,  and  an 
order  entered  in  conformity  with  this  opin- 
ion. 
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JoMES'  Ex'B  et  al.  v.  Bond's  Adm'b  et  al. 

{Supreme  Court  of  Appeals  of  Firgitito.    April 
26,1889.) 

EqciTT—  EsTOPpn.. 

1.  Complainant  agreed  to  convey  certain  land, 
the  vendeeB  agreeing  to  give  three  Donds,  with  se- 
cnrity,  for  part  of  the  price.  Defendants  agreed 
with  the  vendees  to  become  anreUes  on  the  bonds, 
but  on  condition  tiiat  the  vendees  should  secure 
them  by  a  deed  of  tmst  on  the  land.  The  bonds 
were  signed  and  sealed  by  the  vendees  and  defend- 
ants, and  were  deposited  with  a  third  person  until 
oomplaiaant's  deed  to  the  vendees  and  the  deed  of 
trust  by  the  vendees  should  be  executed.  The 
vendees  were  let  into  possession,  but  complainant 
gave  no  deed,  and  the  vendees  no  deed  of  trust, 
and  the  bonds  remained  with  the  depositary.  Tlie 
vendee  who  had  acquired  the  rights  of  his  oo-ven- 
dee  having  died  insolvent,  complainant  filed  a  bill 
requiring  defendants  to  answer  whether  the  bonds 
were  delivered  or  not;  that  the  surviving  vendee 
say  whether  or  not  he  was  willing  to  comply  .with 
the  contract,  and,  if  not  willing,  complainant  asked 
for  a  rescission.  Defendants  answered,  denying 
deliveiy.  Beld,  that  complainant  could  not  there- 
after maintain  an  action  at  law  on  the  bonds,  and 
still  less  coold  he  maintain  both  the  action  at  law 
and  the  chancery  suit,  though  he  amended  the  bill 
by  charging  that  the  allegations  of  the  original 
bill  were  erroneous;  all  the  evidence  snstaming 
the  denial  of  delivery  of  the  bonds. 

2.  Defendants  are  not  estopped  by  an  agreement 
that,  in  the  event  of  complainants  filing  a  bill  tor 
rescission,  they  would  not  avail  themselves  of  any 
allegation  that  the  bonds  had  not  been  delivered, 
where  the  bill,  unknown  to  them,  had  been  pre- 
viously filed. 

Appeal  from  drcnit  court,  Orange  county. 

Bill  by  John  Bond  against  James  L.  Robin- 
son, sheriff,  and  administrator  of  John  Hans- 
ford, deceased,  and  others.  By  the  agree- 
ment of  November  17,  1862,  between  de- 
fendants Philip  B.  Jones,  B.  F.  Nalle,  John 
H.  Lee,  J.  J.  Halsey,  of  the  one  part,  and 
John  Bond  of  the  other,  Jones,  Nalle,  Lee, 
and  Halsey  agreed,  "that,  in  the  event  of  his 
[Bond's]  making  an  effort  tp  have  the  con- 
tract rescinded,  by  filing  a  bill  and  obtaining 
an  injunction,  alleging  therein  that  the  said 
contract  was  not  executed,  they"  would  "not 
avail  themselves  of  any  allegation  of  said 
Bond  that  the  said  bonds  were  not  delivered. 
•  •  •"  Bonil  and  defendants  Jones,  Lee, 
and  Graves  having  died,  their  representatives 
were  substituted.     Defendants  appeal. 

A .  R,  Blakey  and  W.  J.  Robertnon,  for  ap- 
pellants.   /.  &.  A  W.  W.  Field,  for  appellee. 

Fauntlerot,  J.  This  cause  comes  up  on 
an  appeal  from  two  decrees  of  {he  circuit  court 
of  Orange  counly.'rendered,  oneon  the 4th  day 
of  February,  1882,  and  the  other  on  the  4th 
day  of  May,  1885.  It  appears  by  the  record 
presented  with  appellants'  petition  that  on 
the  1st  day  of  January,  1861,  John  Bond  en- 
tered into  a  written  contract,  under  seal, 
with  John  Hansford  and  John  W.  Newman, 
by  which  Bond,  in  consideration  of  the  cove- 
nants of  the  said  Hansford  &  Newman,  cov- 
enanted with  them  to  sell  and  convey  to 
them,  by  clear  and  unincumbered  title,  a 
tract  of  land  of  about  229  acres,  in  Orange 
county,  Ya.,  and  all  the  timber  of  white  oak 
and  pine  on  another  and  adjoining  tract  of 
About  600  acres,  which  Bond  had  sold  to  one 
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William  Cave,  bat  on  which  ta«  had  reserved 
from  the  sale  said  timber  suitable  for  build- 
ing purposes,  and  for  cross-ties  and  bridge 
timber;  also  all  the  cross-ties  then  cut  and  ly- 
ing in  the  woods  on  either  of  the  said  tracks; 
also  a  steam  saw-milt  then  on  the  600-acre 
tract,  with  all  the  fixtures  annexed  to  said 
mill,  and  all  the  privileges  attached  and  re- 
served by  the  contract  with  Cave;  and  to 
make  title  to  the  said  property,  for  which 
Bond  covenanted  to  accept  and  receive  from 
said  Hansford  &  Newman  one-fourth  of  the 
gross  earnings  of  the  said  saw-mill,  as  fast  as 
they  should  be  realized,  until  the  sum  of  (8,000 
(one-half  of  the  entire  purchase  money  for  the 
aforesaid  property)  should  be  paid ,  and  for  the 
resid  ue,  (SiOOO,  to  take  the  bonds  of  said  Hans- 
ford &  Newman,  with  satisfactory  security, 
tor  91.000  each,  payable  to  said  Bond  In  threes 
foar,  and  five  years  from  January  1, 1861, 
with  interest  from  that  date.  Hiansford  & 
Newman  applied  to  Richard  M.  Graves, 
John  H.  Lee,  Benjamin  F.  Nalle,  Philip  B. 
Jones,  and  Joseph  J.  Halsey,  citizens  of  Or- 
ange county,  of  known  responsibililty,  to  t)e- 
come  their  sureties  in  the  said  three  bonds 
of  91,000  each  for  the  deferred  installments 
of  the  contract  price  as  stipulated  with  Bond, 
and  the  said  Graves,  Lee,  Nalle,  Jones,  and 
Halsey  consented,  and  ag^reed  with  Hansford 
&  Newman  to  become  their  sureties  in  the 
said  bonds,  on  the  express  condition  that 
Hansford  &  Newman  would  fully  secure  and 
Indemnify  them  by  a  deed  of  trust  on  the  land 
and  other  property  embraoed  in  said  contract . 
with  Bond,  and  to  be  conveyed  to  them  by 
Bond.  Said  Joseph  J.  Halsey,  a  lawyer  res- 
ident at  Orange  Court-House,  accordingly 
drew  up  the  said  contract  of  agreement  be- 
tween Hansford  &  Newman,  so  to  become 
their  sureties  on  the  consideration  aforesaid, 
and  a  deed  of  bargain  and  sale  to  be  executed 
by  Bond  and  his  wife,  conveying  the  said  229 
acres  of  land,  and  the  saw-mill  and  timber, 
and  other  personalty,  to  Hansford  &  New- 
man, in  pursuance  of  their  said  contract  with 
Bond;  a  deed  of  trust  to  he  executed  by  said 
Hansford  and  his  wife,  and  by  said  Newman 
and  his  wife,  conveying  the  said  229  acres  of 
land  and  the  other  property  so  to  be  conveyed 
by  Bond  and  wife  to  said  Hansford  &  New- 
man, in  trust  to  Lewis  B.  Williams,  trustee, 
to  Indemnify  and  secure  the  said  Graves, 
Lee,  Nalle.  Jones,  and  Halsey  as  sureties  on 
the  said  three  bonds  of  Hansford  &  Newman 
to  Bond  for  81,000  eacli.  Blank  certificates 
of  examination  and  act<nowledgment,  in  due 
form,  by  the  parties,  husbands  and  wives, 
were  appended  to  the  drafts  of  the  said  deeds, 
and  the  three  said  bonds,  for  91,000  each, 
payable  to  John  Bond,  at  three,  four,  and 
five  years  from  January  1,  1861,  with  ihter- 
est,  were  also  drawn  at  the  same  time;  all 
the  said  papers,  as  one  simultaneous  trans- 
action, of  the  date  of  January  1, 1861.  The 
said  three  91.000  bonds  were  signed  and 
sealed  by  Hansford  &  Newman,  and  by 
Graves,  Lee,  Nalle,  Jones,  and  Halsey  as 
sureties,  but  they  were  not  lianded  to  Bond, 
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nor  to  Hansford  A  Newman,  bat  they, 
and  all  of  the  said  papers, — the  contract,  the 
driifts  of  the  deed,  and  deed  of  trust,  and  the 
bonds, — were  left  in  the  hands  of  Lewis  B. 
Williams,  as  a  mutual  friend,  until  the  said 
deed  of  bargain  and  sale  from  Bond  and  wife 
to  Hansford  &  Newman,  and  the  deed  of 
trust  from  Hansford  &  Newman  to  Lewis  B. 
Williams,  trustee,  to  indemnify  Graves,  Lee, 
Nalle,  Jones,  and  Halsey,  should  be  executed 
by  Bond  and  wife,  and  by  Hansford  and 
Newman  and  their  wives,  respectively. 
Neither  of  the  said  deeds  were  ever  executed 
by  any  party,  and  all  the  aforesaid  papers 
remained  in  the  bands  of  the  said  Lewis  B. 
Williams,  mutual  friend;  and  Bond,  with- 
out having  made  his  deed  of  bargain  and  sale, 
and  without  receiving  the  said  three  $1,000 
bonds,  put  Hansford  &  Newman  in  posses- 
sion of  the  229  acres  of  land,  with  the  saw- 
mill and  other  property  named  in  the  con- 
tract with  Hansford  &  Newman,  and  they 
proceeded  to  cut  and  sell  the  lumber,  ties, 
etc.,  from  the  land,  and  paid  to  Bund  $900, 
the  one-fourth  of  the  gross  earnings. 

Newman  sold  out  his  interest  to  Hansford, 
after  which,  in  the  spring  of  1862,  Hansford 
died  intestate  and  indebted.  His  estate  was 
committed  to  James  L.  Bobinson,  sheriff  of 
Orange  county,  for  administration,  who  was 
proceeding  to  sell  the  saw-mill,  lumber,  ties, 
etc.,  as  parts  of  Hansford's  general  assets,  to 
meet  his  general  debts,  when  John  Bond, 
apprehensive  that  Hansford  had  died  insolv- 
ent, and  that  if  the  mill,  lumber,  ties,  and 
other  property  were  administered  as  general 
assets  he  (Bond)  would  not  realize  from  the 
estate  more  than  40  per  cent,  of  his  claim 
against  him,  filed  his  original  bill  in  the  cir- 
cuit court  of  Orange  county  as  sole  complain- 
ant against  Newman,  Itobinson,  sheriff,  ad- 
ministrator of  Hansford,  Graves,  Lee,  Nalle, 
.Tones,  and  Halsey,  a^  defendants.  In  this 
'  bill  (which  was  prepared  and  signed  by 
Lewis  B.  Williams,  as  his  attorney,  the  de- 
positary of  the  papers,  and  mutual  friend 
aforesaid)  Bond  sets  out  the  contract  of  Jan- 
uary 1,  1861.  He  avers  and  exhibits  with 
bis  bill  the  unexecuted  drafts  of  tlie  deeds  of 
bargain  and  sale,  and  of  the  deed  of  trust  to 
indemnify  the  securities  in  the  said  three 
$1,000  bonds,  which  said  bonds  he  avers 
were  placed,  together  with  the  said  unexe- 
cuted deeds  and  other  papers,  in  the  hands 
of  a  third  party,  (Lewis  B.  Williams,)  until 
the  parties  and  their  respective  wives  should 
execute  and  deliver  the  said  deeds.  Bund  fur- 
ther sets  out  in  this  bill  that  Hansford  & 
Newman  took  possession  of  the  property 
contracted  to  be  sold  and  conveyed  to  them, 
and  proceeded  to  cut  and  sell  the  timber, 
etc..  and  had  paid  him  $900  out  of  the  pro- 
ceeds; that  Newman  had  sold  out,  and  Hans- 
ford had  died.  Bond  avers  and  charges 
that  the  said  sureties  allege  that  the  said 
three  $1,000  Ixinds  were  never  delivered,  and 
that  it  was  distinctly  agreed  between  them 
and  Hansford  &  Newman,  at  the  time  of 
signing  them,  and  as  a  condition  of  signing 


them,  that  they  were  not  to  be  used  until  and 
unless  the  said  deeds  bad  been  executed,  ac- 
Icnowiedged,  and  admitted  to  record.  He 
charges  that  Hansford  &  Newman  had  never 
complied  with  their  contract,  and  that  the 
sale  by  Robinson,  sheriff,  would  injure  him, 
(Bond;)  and  that  Hansford's  estate  is  insolv- 
ent. Heavers  that  he  had  never  received 
the  bonds,  and  that  the  party  who  holds 
them  does  not  believe  that  he  has  any  author- 
ity to  surrender  them,  as  there  is  a  question 
whether  or  not  they  were  ever  d^ivered. 
He  says  that  he  is  without  remedy,  save  in 
equity;  and  he  requires  Graves,  Lee,  Nalle, 
Jones,  and  Halsey,  the  sureties  in  the  said 
bonds,  to  answer  on  their  several  oaths,  as  if 
specifically  charged,  and  they  interrogated, 
and  be  compelled  to  say  "  whether  the  bonds 
were  delivered  or  not;"  that  defendant  New- 
man answer,  and  say  whether  or  not  he  is 
willing  to  comply  with  the  contract,  as  sur- 
viving partner  of  Hansford  &  Newman ;  and, 
if  he  be  not  willing,  then  that  the  court 
would  rescind  and  set  aside  the  contract  of 
January  1,  1861,  and  ascertain  and  decree 
due  compensation  to  him  (complainant. 
Bond)  for  the  use  of  the  saw-mill,  and  for 
the  timber,  ties,  etc.,  sold  from  the  land; 
and  he  prays  that  the  said  Robinson,  sheriff, 
administrator,  be  enjoined  from  selling,  or 
be  required  to  sell,  and  the  proceeds  to  be 
held  subject  to  the  order  of  the  court,  to 
which  sale  be,  complainant,  would  consent. 
The  contract  of  January  1.  1861,  and  the  un- 
executed deeds,  are  filed  as  exhibits,  and  are 
made  parts  of  complainant's  bill  and  case. 

Th"  bill  was  sworn  to,  and  the  injunction 
was  granted  Novembter  17,  1862,  and  was 
perfected  by  an  injunction  bond.  The  au- 
thenticated record  shows  that  this  original 
bill  was  filed  on  the  8d  day  of  November, 
1862,  and  it  was  prepared  and  signed  by 
Lewis  B.  Williams,  who  was  the  depositary 
of  the  papers,  and  the  "third  party"  named 
in  it,  and  it  was  sworn  to  by  Bond.  Robin- 
son, sheriff,  administrator,  under  a  decree  of 
the  circuit  court  of  Orange  county  of  Octo- 
ber 1,  1863,  sold  the  saw-mill,  lumber,  cross- 
ties,  eto.,and  returned  a  sale  list,  amounting 
to  $3,017.92,  and  the  sale  notes  therefor, 
with  his  report.  There  were  no  proceedings 
had  beyond  this  until  1866,  because,  no 
doubt,  of  the  prevalence  of  flagrant  war;  but 
on  the  8d  of  May,  1866,  the  sureties  Lee, 
Jones,  Nalle,  and  Halsey  filed  their  answers 
on  oath,  fully  responsive  to  the  original  bill, 
and  fully  and  squarely  denying  that  their 
said  lx>nds  were  delivered,  or  to  be  delivered, 
until  the  deeds  were  executed;  and  averring 
that  the  said  bonds,  with  the  otlier  papers, 
were  put  in  the  hands  of  Lewis  B.  Williams, 
to  await  the  full  execution  of  the  said  deeds, 
— all  of  which  the  said  Bond  well  knew ;  and 
they  pray  that  the  said  bonds  may  l>e  given 
up  to  be  canceled.  Graves,  the  other  surety, 
being  dead,  his  executor  was  made  a  party, 
who  answered  to  like  effect. 

On  the  29th  of  August,  1866,  Bond,  by 
Lewis  B.  Williams,  his  attorney,  brought 
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bis  action  of  debt  at  common  law.  against 
Newman,  Lee,  Jones,  Nalle,  and  Halsey,  as 
survivors  of  themselves  and  Hansford  and 
Graves  on  the  said  three  bonds,  which  suit 
at  law  still  remains,  and  I3ond  still  nrged  on 
his  suit  Ht  law  and  his  chancery  suit.  In 
October,  1867.  the  circuit  court  ordered  Rob- 
inson to  collect  the  sale  notes,  and  to  deposit 
to  the  credit  of  the  cause. 

In  1868,  Jolin  Bond  filed  bis  amended  bill, 
stating  his  having  filed  his  said  original  bill  on 
November  3,  1862,  and  charging  that  he  had 
done  so  at  the  solicitations  of  the  said  sure- 
ties, and  for  their  benefit.  He  charged  that 
he  had  sworn  to  the  original  bill  in  ignorance 
and  by  mistake,  and  that  the  said  bill  was 
wrong;  and  he  asked  that  it  be  amended  or 
corrected  according  to  his  amended  bill. 
This  amended  bill  was  answered  by  all  the 
defendants,  whose  answers  are  responsive 
and  squarely  deny  the  allegations. 

J.  W,  Newman's  deposition  was  taken  by 
Bond,  and  his  testimony  sustains  the  origi- 
nal bill,  and  the  answers  of  the  sureties  to 
both  the  original  bill  and  the  amended  bill. 
On  the  28tli  of  April,  1876,  Graves'  execu- 
tor and  other  sureties  filed  their  cross-bill, 
denying  Bond's  right  to  proceed  at  common 
law  when  by  his  bill  the  chancery  court  had 
jurisdiction, and  praying  that  he  be  enjoined 
from  proceeding  further  with  his  common- 
law  suit;  which  injunction  was  granted  28th 
of  April,  1876,  and  bond  given.  Bond's  ex- 
ecutor demurred  to  this  cross-bill,  and  in  va- 
cation, February  4,  1882,  the  judge  of  the 
circuit  court  of  Orange  county  decreed  that 
the  complainant.  Bond,  might  have  his  elec- 
tion between  his  suit  at  law  and  his  suit  in 
chancery;  and  that,  if  he  should  elect  to 
prosecute  bis  chancery  suit,  the  injunction 
against  his  proceeding  at  common  law  should 
be  perpetuated.  After  this  Bond's  executor 
answered  the  cross-bill.  On  the  5th  of  Oc- 
tober, 1882,  Bond's  executor  elected  to  pro- 
ceed with  his  suit  at  law,  on  the  terms  of  the 
vacation  order,  subject  to  such  moditications 
as  the  court  might  make  on  a  hearing  of  a 
petition  of  Bond's  said  executor.  Leave  was 
given  to  file  petition  for  rehearing  the  vaca- 
tion otder,  which  petition  was  filed  in  May. 
1883,  and  answered  by  Jones'  executor.  In 
May,  1884,  the  court  ordered  sale  of  the  land 
by  commissioners;  and  on  the  7th  of  May, 
1885,  the  court  modified  its  vacation  order  of 
4th  February,  1882,  now  deciding  that  the 
jury,  under  instructions  from  the  court,  shall 
judge  of  the  weight  of  evidence  of  the  bills 
and  other  papers  to  be  read  on  the  trial. 
This  vacation  order  of  February  4, 1882,  and 
this  decree  of  the  7th  of  May,  1885,  are  the 
two  decrees  complained  of  by  this  appeal. 

The  circuit  court  erred  in  both  of  the  said 
decrees.  It  should  have  perpetuated  the  in- 
junction, and  have  ordered  that  the  action  of 
debt  be  dismissed,  with  costs  against  the 
plaintiff.  John  Bond  had  no  contract  with 
any  one  except  Hansford  &  Newman,  and 
with  them  he  covenanted  to  convey  to  them 
the  229-acre  tract,  and  the  timber,  etc.,  with 


a  clear  and  unincumbered  title.  They  con- 
tracted to  pay  him  96.000, — one-half  by  turn- 
ing over  to  him  one-fourth  of  the  gross  earn- 
ings of  the  saw-mill,  and  for  the  other  half 
($3,000)  they  were  to  pay  him  in  money,  in 
installments  of  Sl.OOO,  in  three,  four,  and 
five  years  from  January  1,  1861,  for  which 
they  were  to  give  to  him  their  bonds,  witk 
satisfactory  security.  They  succeeded  so  far 
as  to  get  the  promise  of  Graves,  Lee,  Nalle, 
Jones,  and  Halsey  to  become  their  securities 
upon  their  said  bonds,  but  only  on  the  ex- 
press condition  that  they  (Hansford  &  New- 
man) would  fully  secure  and  indemnify  them 
by  a  deed  of  trust  on  the  229-aore  tract  of 
land,  saw-mill,  timber,  and  other  property 
which  said  Bond  was  to  convey  to  them. 
Graves  and  the  other  said  securities  showed 
their  good  faith,  by  signing  the  said  three 
$1,000  bonds,  but  they  never  put  them  in  the 
hands  of  even  Hansford  &  Newman,  and  they 
were  never  in  Bond's  hands,  nor  was  he  ever 
entitled  to  claim  them.  He  had  no  contract 
with  Graves,  Lee,  Nalle,  Jones,  and  Halsey, 
and  they  never  promised  him  that  they  would 
be  securities.  There  was  no  privity  between 
him  and  them,  and  Hansford  &  Newman 
never  contracted  with  him  as  to  whom  they 
would  get  to  become  securities.  Graves, 
Lee,  Nalle,  Jones,  and  Halsey  knew  that 
Hansford  &  Newman  could  not  comply  with 
their  engagement  to  them  until  Bond  should 
comply  with  his  contract  to  convey  the  229- 
acre  tract;  and  they  had  a  deed  of  bargain 
and  sale  drafted  for  Bond  and  wife  to  exe- 
cute such  as  would  give  to  Hansford  ANew- 
man  a  clear  and  ui2ncumbered  title  to  the 
property,  which  he  was  to  convey  by  a  deed 
of  trust  for  their  indemnity;  and  they  bad 
also  drafted  a  deed  of  trust  to  i>e  executed  by 
Hansford  &  Newman,  and  Iheir  wives,  con- 
veying to  Lewis  B.  Williams  the  property 
which  Bond  and  wife  should  convey  as  they 
had  covenanted  to  do.  This  deed  of  trust 
could  not  be  executed  until  Bond  and  wife 
should  execute  their  deed  of  bargain  and  sale. 
The  drafts  for  the  said  deeds  and  the  three 
bonds  were  all  deposited  with  Lewis  B.  Will- 
iams, as  mutual  friend,  to  await,  first,  the 
execution  of  Bond's  deed,  and,  next,  the  ex- 
ecution of  the  deed  of  trust  by  Hansford  & 
Newman,  and  the  acknowledgment  of  both 
of  them,  when,  and  not  till  then,  the  deeds 
were  to  be  delivered,  and  the  bonds  were  to  be 
handed  over  to  Hansford  &  Newman,  and 
by  them  to  Bond.  Bond  wholly  failed  to  ex- 
ecute the  deed  of  bargain  and  sale,  and  the 
bonds  were  for  this  reason  never  delivered  to 
either  Hansford  &  Newman  or  to  Bond,  who 
never  acquired  any  right  to  them.  He  went 
outside  of  his  contract  with  Hansford  & 
Newman,  and  of  his  own  option  and  risk  he 
put  them  in  possession  of  the  land,  retained 
the  title  in  violation  of  his  contract  to  con- 
vey, and  he  has  no  claim,  in  law,  equity,  or 
good  morals,  on  Graves,  Lee,  Nalle,  Jones, 
and  Halsey.  He  called  upon  .  them  specifi- 
cally and  imperatively  to  answer  his  bill,  and 
to  say  on  oath  whether  the  bonds  were  ever 
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delivered,  and  this  they  did.  After  eliciting 
tlieir  answer  he  could  not  dismiss.  The 
court  had  jarisdiction  in  cliancery,  and  he 
could  not  resort  to  his  suit  at  law ;  still  less 
could  he  carry  on  a  double-bnneled  litiga- 
tion, both  in  chancery  and  .it  common  law. 
The  bill  and  answers  close  the  case.  The  an- 
swers are  responsive,  and  fully  and  positive- 
ly deny  the  delivery  of  the  bonds,  and  there 
is  not  a  sliadow  or  vestige  of  evidence  to  con- 
tradict the  denial;  and  all  the  circumstances 
— the  failure  of  Bond,  the  unexecuted  deeds 
of  bargain  and  sale,  and  of  trust,  the  explicit 
testimony  of  Newman,  Bond's  own  witness, 
and  the  allegations  of  the  original  bill — sus- 
tain thjt  answers. 

There  is  an  attempt  to  parry  the  force  and 
effect  of  the  original  biU,  and  it  is  claimed 
that  the  sureties  are  estopped  from  availing 
themselves  of  any  allegations  in  the  original 
bill  as  evidence,  because  four  of  them  signed 
the  pa|)er  dated  the  17th  of  November,  1862. 
Bond  obtained  that  paper  upon  concealment 
and  false  pretense  on  the  17th  of  November, 
1862,  not  informing  them  that  be  had  then 
already,  two  weeks  before,  died  his  bill,  and 
begun  the  procedure  on  bis  own  account  It 
was  an  evident  effort  to  entrap  them ;  bat, 
even  if  it  be  obligatory  upon  them  under  the 
circumstances,  it  does  not  estop  them  from 
any  defense  which  then  existed,  and  the  de- 
fense by  the  original  bill  did  then  exist,  and 
bad  existed,  for  two  weeks,  and  they  were, 
as  the  record  shows,  then  full  hauded,  with 
proof  that  the  bonds  had  never  been  deliv- 
ered, and  that  Bond  had  never  fulfilled  the 
terms  and  conditions  which  could  give  him 
any  right  to  claim  their  delivery.  But  Bond, 
by  his  amended  bill,  forced  them  to  answer 
under  oath  specifically  and  pointedly  whether 
the  bonds  had  ever  been  delivered;  and  this 
they  did  answer  upon  their  own  knowledge 
a  priori,  and  wholly  without  referring  to  or 
relying  upon  Bond's  allegations  in  his  origi- 
nal biU.  But  the  amended  bill  is  wholly  in- 
credible and  nnsuppovted,  and  denied  by  the 
answers.  The  cross-bill  was  unnecessary, 
but  it  does  not  alter  the  case. 

There  was  no  need  or  case  for  an  issue 
out  of  chancery.  The  bills  called  on  the  ap- 
pellants for  answers  on  oath  on  a  specific 
question.  The  answers  are  responsive  and 
conclusive,  and  all  the  evidence  and  all  the 
circumstances  corroborate  and  sustain  the 
denial  in  the  answers  that  the  bonds  were 
ever  delivered.  Tlie  courtshould  haveso  de- 
creed, and  have  dismissed  the  complainant's 
billH  against  the  appellants,  and  have  ordered 
the  bonds  to  be  canceled. 

The  decrees  complained  of  must  be  re- 
versed and  annulled,  and  the  cause  will  be 
remanded  to  the  circuit  court  for  further 
proceedings  to  determine  the  rights  and 
equities  between  the  parties  to  the  contract 
between  Bend  and  Hansford  &  Newman, 
and  for  the  proper  ascertainment  and  settle- 
ment of  accounts  before  a  master  commis- 
sioner, and  disposition  of  the  proceeds  of  the 
sale  (A  the  property  which  has  been  sold  un- 


der the  orders  of  the  said  circuit  court.  I>»> 
crees  reversed,  with  costs  in  favor  of  appel- 
lants. 


(M  Va.  »7) 

Eastern  Ioe  Co.  e.  King. 
(Suipreme  Court  of  Appeals  of  Virginia.    May 

BAiM—WAfLKunr—iSnkBOSM  aw  Damism. 

1.  The  defendant  agreed  to  sell  to  plaintiff  a  cer- 
tain quantity  of  Ioe  of  the  "best  quality  harvested 
la  Penobscot  river"  daring  oertwi  years.  It  was 
further  sUpoIated  that  tae  defendant  should  be 
released  from  Its  obligations  if  by  reason  of  the 
elements  it  should  be  impossible  to  harvest  the  Ice 
by  reasonable  effort  from  the  fields  controlled  bj 
the  defendant.  Held,  in  an  action  by  plaintiff  tw 
a  breach  of  the  contraot  in  not  delivering  ioe  of 
the  quality  stipulated,  where  it  appeared  that  a 
part  of  the  ice  harvested  by  the  defendant  was  of 
excellent  qoality,  while  a  part  was  very  poor,  and 
that  a  part  of  the  ioe  delivered  to  plaintiff  was  of 
the  Inferior  quality,  that  a  verdict  for  the  defend- 
ant sboold  be  set  aside.  The  furnishing  of  an 
average  quality  of  ioe,  or  "just  as  it  ran, "  was  not 
a  oompUance  with  the  contract. 

2.  Plaintiff  was  not  estopped  from  claiming  dam- 
ages for  suoh  breach  because  he  gave  no  notloe  to 
the  defendant  of  his  claim. 

8.  The  measure  of  damages  in  suoh  case  was  the 
difference  between  the  vi^ue  at  the  place  where 
tiie  ioe  was  to  be  delivered  of  the  blast  ioe  har- 
vested b7  the  defendant  and  the  value  of  the  ioe 
actually  delivered. 

Error  to  circuit  court  of  city  of  Richmond. 

McGuire  A  Bllett,  for  plaintiff  in  error. 
Bdgar  Allan  and  /.  Samttel  Parrish,  for  d^ 
fendant  in  error. 

Lewis,  P.  This  was  an  action  in  the  eir- 
cuit  court  of  the  city  of  Richmond,  wherein 
Jane  King,  the  defendant  in  error  here,  was 
plaintiff,  and  the  Eastern  loeCompitny,  a  cor- 
poration chartered  and  doing  business  under 
the  laws  of  the  state  of  Maine,  was  defend- 
ant. The  action  was  brought  to  recover  dam- 
ages for  an  alleged  breach  of  a  certain  con- 
tract dated  June  17,  1886,  whereby  the  de- 
fendant company  sold  to  the  plaintiff  15,000 
tons  of  Penobscot  river  ice  of  the  "  best  quality 
harvested  on  Penobscot  river"  during  each 
year  of  the  continuation  of  the  contract, 
which  was  to  run  for  five  years,  3,000  tons  to 
be  delivered  each  year.  There  was  a  pro- 
vision, however,  in  the  contract,  in  these 
words:  "It  is  further  agreed  that  the  said 
Eastern  Ice  Co.  may  he  released  of  its  obliga- 
tion of  delivering  ttie  said  ice  in  the  eventot 
destruction  of  its  housed  ioe  by  the  elements, 
or  if  it  be  impossible  to  harvest  the  same  by 
reasonable  effort  from  the  fields  controlled  by 
the  siiid  Eastern  Ice  Company. "  The  breach 
alleged  in  the  declaration  was  that  the  de- 
fendant company,  during  the  year  1886,  did 
not  deliver  to  the  plaintiff  3.000  tons  of  ioe 
of  the  quality  stipulated  for,  but,  on  the  con- 
trary, delivered  ice  of  a  very  inferior  quality, 
"consisting  largely  of  compressed  snow,  and 
very  dirty,"  by  reason  whereof  the  plaintiff 
was  greatly  damaged,  etc.  There  were  two 
trials  in  the  court  below.  At  the  first  trial 
tliere  was  a  verdict  for  the  defendant,  which, 
on  the  motion  of  the  plaintiff,  was  set  aaide 
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as  being  contrary  to  the  evidence,  whereupon 
the  defendant  excepted.  At  the  second  the 
]ar7  returned  a  verdict  for  the  plaintiff  for 
$1,800  damages,  upon  which  judgment  was 
entered,  whereupon  the  defendant  obtained  a 
writ  of  error  and  supersedeas. 

In  this  posture  of  the  case,  we  must,  in  re- 
viewing the  alleged  erroi-s  in  the  rulings  of 
the  court  below,  look  to  the  proceedings  on 
the  first  trial,  and  if  there  be  error  in  the  ac- 
tion of  the, court  in  setting  aside  the  verdict 
rendered  for  tlie  defendant  it  will  be  our  duty 
to  set  aside  all  the  subsequent  proceedings, 
and  render  such  judgment  as  the  court  below 
ought  to  have  rendered ;  that  is  to  say,  enter 
judgment  on  the  verdict  for  the  defendant. 
Muse  V.  Stern,  82  Ya.  33;  Jones  v.  Cotton 
Mills,  Id.  140;  Tucker  v.  Sandidge,  8  S.  E. 
Bep.  650.  An  important  change,  however, 
in  the  rule  of  decision  of  the  appellate  court 
in  such  cases  has  been  effected  by  the  new 
Code,  which  enacts  that  where,  as  in  the 
present  case,  the  evidence  (not  the  facti)  is 
certified,  the  case  shall  be  considered  as  on  a 
demurrer  to  the  evidence  by  the  party  ex- 
cepting. Code,  §  3484.  And  this  rule,  as 
We  have  heretofore  held,  applies  to  judgments 
rendered  as  wdl  before  as  si  nee  the  Code  took 
effect.  Sutton  v.  Com.,  7  S.  £.  Rep.  327; 
Improvement  Co.  v.  Smith's  Adm'r,  Id.  369. 
Therefore,  instead  of  looking  to  the  whole  ev- 
idence at  the  first  trial,  according  to  the  rule 
laid  down  in  Muse  v.  Stern,  we  must  con- 
sider the  case  under  the  statutory  rule  as  upon 
8  demurrer  to  the  evidence  by  the  defendant, 
(the  plaintiff  in  error  here,)  notwithstanding 
the  first  vei-dict  was  rendered  in  its  favor, 
for  so  the  law  is  written;  and.  viewing  the 
case  in  this  light,  the  judgment  must  bis  af- 
firmed. There  is  no  doubt,  we  think,  that 
according  to  the  true  construction  of  the  con- 
tract the  defendant  company  was  not  bound 
to  furnish  the  plaintiff  the  best  ice  harvested 
on  the  Penobscot  river,  but  the  best  that  by 
reasonable  effort  could  be  harvested  from  the 
fields  controlled  by  it  on  the  said  river,  and 
such  was  the  construction  put  upon  the  con- 
tract by  the  circuitcourt.  This  is  clear  upon 
the  face  of  the  contract,  and  is  besides  in  ac- 
cordance with  the  construction  put  upon  it 
by  the  plaintiff  herself,  for  in  a  letter  ad- 
dressed by  her  to  the  defendant  company  on 
the  28th  of  July,  1886,  she  wrote:  "My  con- 
tnict  calls  for  the  best  ice  harvested  on  fields 
of  Eastern  Ice  Co.  on  the  Penobscot  river;" 
and  tills  would  be  decisive  of  the  matter,  even 
if  the  language  of  the  contract  were  doubt- 
ful, as  it  also  accords  with  the  construction 
given  to  it  by  the  defendant.  Chicago  v. 
Sheldon,  9  Wall.  50-54;  Knopf  v.  Railroad 
Co.,  8  S.  E.  Rep.  787.  But  the  evidence 
shows  that  the  best  ice  harvested  by  the  de- 
fendant company  on  its  said  fields  was  not  de- 
livered by  it  to  tlie  plaintiff,  or  at  least  only 
a  small  portion  of  the  ice  it  delivered  was  of 
that  quality.  The  greater  portion  of  it  was 
of  very  inferior  quality.  Much  of  it  was 
"anchor  ice,"  and  a  part  of  It  "little  better 
than  scrap  ice,"  and  some  of  it  was  not  mar- 


ketable at  all.  Indeed,  we  think  the  ease  in 
this  pivticniar  is  established  for  the  plaintifl 
by  the  defendant's  own  evidence;  for  it  is  ad- 
mitted by  the  president  of  the  company,  who 
testified  as  a  witness  before  the  jury,  that  the 
ice  delivered  to  the  plaintiff  was  not  of  the 
best  quality,  but  he  insisted  that  it  was  of 
average  quality,  and  this,  he  seemed  to  sup- 
pose, was  a  compliance  with  the  contract  of 
the  company  wiUi  the'  plaintiff.  He  says  the 
ice  was  cut  from  the  river,  and  run  into  the 
ice-houses,  from  which  it  was  shipped  to  the 
plaintiff,  "just  as  it  ran ;"  and  that  thesame 
quality  of  ice  w:is  shipped  to  the  plaintiff 
that  was  shipped  to  every  other  customer  of 
the  defendant  during  the  year  1886.  He  also 
says:  "We  considered  that  we  had  only  one 
quality  of  ice,  and  every  customer's  vessel 
WHS  loaded  in  its  turn."  Yet  he  admits,  while 
saying  that  the  ice  harvest  of  1886  was  a  very 
poor  one,  that  a  part  of  the  ioe  harvested  by 
his  company  that  year  was  of  excellent  qual- 
ity; and  so  it  was,  for  the  evidence  shows 
that  the  cargo  shipped  to  the  plaintiff  by  the 
vessel  called  the  "Annie  Lord."  containing 
421  tons,  was  of  that  quality,  and  so  also  was 
a  part  of  the  cargo  shipped  by  another  vesseL 
There  is  no  doubt  that  all  the  vessels  were 
loaded  in  theirtum  from  the  defendant's  ice- 
houses, and  that  each  received  the  ice  as  it 
ran,  and  this  undoubtedly  would  have  been 
a  f  ulHllment  of  the  contract  with  the  plain- 
tiff if  that  contract  had  called  for  ice  good, 
bad,  or  indifferent;  but  as  it  did  not,  and  as 
it  calls  for  the  beet  ice  harvested  by  the  de- 
fendant, the  furnishing  (rf  an  average  quality 
was  not  a  compliance  with  its  terms.  We 
think, therefore,  without  going  into  a  further 
review  of  the  evidence,  which  is  voluminous, 
that  the  first  verdict  rendered  by  the  jury  was 
not  warranted  by  the  evidence,  and  that  it 
was  rightly  set  aside. 

It  also  follows  from  what  has  been  said  that 
the  circuit  court  did  not  err  in  refusing  to 
give  to  the  jury  the  following  iustruotion: 
"Said  contract  must  be  reasonably  construed, 
and  if  the  jury  believe  that  the  said  company 
furnished  the  best  quality  of  ice.  not  picking 
out  special  lots,  but  as  the  ice  ran.  and  such 
as  it  was  furnishing  to  all  its  customers,  that 
is  a  compliance  with  said  contract,  and  the 
jury  should  find  for  the  defendant."  If  tak- 
ing the  ice  as  it  ran  did  not  result  in  furnish- 
ing the  best  quality  harvested  by  tlie  defend- 
ant,— as  we  have  seen  it  did  not, — then  the 
instruction  was  wrong,  and  was'  properly  re- 
fused. Xor  were  the  rights  of  the  plaintiff 
under  her  plain  and  specific  contract  with  the 
defendant  to  be  determined  by  the  defend- 
ant's course  of  dealing  with  its  other  custom- 
ers, whose  contracts  may  have  been  very  dif- 
ferent. She  has  the  right  to  stand  upon  her 
own  contract,  and  if,  in  order  to  furnish  the 
best  quality  of  ice.  or,  in  other  words,  to  com- 
ply with  that  contract,  it  was  necessary  for 
the  defendant  to  "pick  out  special  lots."  it 
was  its  duty  to  have  done  so.  The  plaintiff 
contracted,  not  for  average  ice,  but  for  the 
best,  and  she  was  entitled  to  get  it. 
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Complaint  is  also  made  of  the  refusal  of  the 
circuit  court  to  give  to  the  jury  the  following 
instruction:  "That  it  was  the  duty  of  the 
plaintiff  to  have  claimed  damages,  and  to  have 
rejected  cargoes  within  a  reasonable  time  after 
they  arrived;  and  if  the  jury  believe  that  the 
plaintiff  did  fail  to  malce  such  claims  or  reject 
such  cargoes  within  a  reasonable  time,  and 
that  the  defendant  was  injured  thereby,  then 
by  laches  on  the  part  of  the  plaintiff  she 
would  be  estopped  from  now  asserting  a  claim 
for  such  damage. "  This  instruction  does  not 
state  the  law  correctly,  and  was  properly  re- 
fused. The  true  rule  is  that  where  goods  de- 
livered to  the  buyer  are  inferior  in  quality  to 
that  which  was  warranted  by  the  vendor,  the 
buyer  may  bring  an  action  for  the  breach  of 
tlie  warranty  immediately,  without  returning 
the  goods,  or  giving  any  notice  to  the  seller, 
though  ii  has  been  held  that  the  failure  either 
to  return  the  goods  or  to  notify  the  vendor 
of  the  defect  in  quality  raises  a  presump- 
tion that  the  complaint  of  defective  quality 
is  not  well  founded.  Vincent  v.  LeIund.lOO 
Mass.  432;  Fisk  v.  Tank,  12  Wis.  276;  Day 
V.  Pool,  52  N.  Y.  416;  2  Benj.  Sales,  (6th 
Amer.  Ed.)  §  1354. 

The  objection  that  the  verdict  at  the  last 
trial  was  not  warranted  by  the  evidence  is 
also  untenable.  The  plaintiff's  evidence 
Shows  that  of  the  ice  shipped  by  the  defend- 
ant company  to  the  plaintiff  in  1886  about 
800  tons,  or  nearly  one-third,  was  utterly 
worthless,  and  had  to  be  thrown  away;  and 
that,  if  the  ice  thus  thrown  away  had  been 
of  the  quality  contracted  for.  It  would  have 
netted  the  plaintiff  at  least  $1,200.  In  other 
words,  the  difference  in  this  city  between  the 
value  of  the  ice  thrown  away,  which  was  noth- 
ing, and  the  value  of  the  same  quantity  of 
the  best  quality  of  ice  harvested  by  the  de- 
fendant company  from  the  fields  controlled 
by  it  on  the  Penobscot  river  in  1886,  was  not 
less  than  $1,200;  and  in  addition  to  this  the 
evidence  shows  that  on  account  of  the  in- 
ferior quality  of  much  of  the  ice  actually  sold 
by  the  plaintiff,  she  was  obliged  to  make  dis- 
counts to  her  customers, — in  some  instances 
amounting  to  as  much  as  from  $25  to  $30  per 
month.  The  court  at  the  trial  instructed  tlie 
jury  that,  if  they  should  find  for  the  plaintiff, 
the  measure  of  damages  was  the  difference 
between  the  value  in  Richmond  of  the  best 
ice  above  mentioned  and  the  ice  actually  re- 
ceived by  the  plaintiff  at  the  time  the  cargoes 
were  shipped  after  the  17th  of  June.  1886, 
and  this  is  the  true  rule.  In  Wood's  Mayne, 
Dam.  §  224,  the  rule  is  thus  stated:  "Where 
the  article  has  not  been  returned,  the  meas- 
ure of  damage  will  be  the  difference  between 
its  value  with  the  defect  warranted  against, 
and  the  value  which  it  would  have  borne 
without  that  defect.  It  was  formerly  laid 
down  that  the  measure  would  be  the  differ- 
ence between  the  contract  price,  and  that  for 
which  it  would  sell  with  its  defect.  But  the 
rule  in  England  is  now  settled,  as  stated 
above,  and  the  doctrine  in  America  is  the 
same."  See,  also,  Thornton  t.  Thompson,  4 


Grat.  121.  There  is  no  error  in  the  judg- 
ment of  the  circuit  court,  and  the  same  must 
be  affirmed. 


Tates  v.  Law. 


(88  Va.  117) 


(Supreme  Court  of  Appeala  of  Vtrgtnla.    Haj 

FB^CDCLiirr  Coxvbtakcss — Hubbaitd  axd  Wm. 

1.  A  lease,  procured  by*  husband  "as  agent  "for 
his  wife,  will  be  presumed  and  held  voluntary  and 
fraudalent,  not  only  aa  to  his  existing  oreutors, 
bat  also,  where  he  U  insolvent,  as  to  any  person 
having  the  right  to  have  his  property  applied  to 
the  paTinent  of  his  debts,  unless  those  cl^mtng 
under  the  lease  can  show  affirmatively  that  it  was 
acquired  with  funds  not  furnished  by  the  husband, 
or  with  the  wife's  separate  means;  and  this  must 
be  by  proof  independent  of  their  own  answers, 
where  no  disoovery  by  wiqr  of  evidence  is  sought 
of  them. 

8.  The  principal  object  of  a  bill  being  to  have  the 
profits  01  a  lease  collected  and  applied  to  the  pay- 
ment of  certain  decrees  against  oomplainant  and 
the  Insolvent  defendant,  a  prayer  that  the  neces- 
sary acoonnts  be  taken  to  ascertain  the  rights  of 
the  parties  under  the  lease,  and  that,  after  that 
has  been  done,  the  profits  of  the  lease  be  applied 
to  the  payment  oi  the  decrees,  and  the  balsnos 
disposed  of  aooording  to  the  rights  of  the  parties, 
does  not  render  the  bill  multifarious. 

8.  Though  the  bill  be  defective  for  not  making 
the  creditors  who  obtained  the  decrees  mentioned 
parties,  such  defect  is  amendable,  and  affords  no 
ground  for  dismissing  the  bill. 

Appeal  from  corporation  court  of  DanvlUe; 
John  D.  Blackwbli,,  Judge. 

B.  B.  Bouidin  and  John  W.  RMy,  for  ap- 
pellant.    Withert  <t  Barksdale,  for  appellee. 

Lewis,  P.  This  is  an  appeal  from  a  decree 
of  the  corporation  court  of  the  town  of  Dan- 
ville. The  record  discloses  the  following 
facts:  In  1878,  W.  T.  Law  obtained  from 
one  George  I^lce  alease  of  a  certain  property 
for  the  period  of  10  years,  at  an  annual  rent 
of  $600,  and  the  payment  of  all  taxes  assessed 
on  the  property,  and  took  the  lease  to  himself 
as  "agent  of  P.  B.  Law,  trustee  for  Sarah  J. 
Law,"  who  was  the  wife  of  W.T.  Law.  The 
property  so  leased  was  a  warehouse  in  the 
to  wu  of  Danville,  used  for  the  sale  of  tobacco, 
and  much  capital  was  necessary,  and  many 
employes  were  required  for  the  conduct  of 
the  business.  W.  T.  Law.  after  acquiring 
the  lease,  admitted  Lewis  A.  Yates,  the  ap- 
pellant's intestate,  as  a  partner  or  a  half  own- 
er, and  some  months  afterwards  they  sublet 
the  property  at  a  considerable  profit.  Law  & 
Yates  for  seven  years  thereafter  jointly  man- 
aged and  controlled  the  lease,  and  equally 
shared  and  divided  the  profits  between  them. 
Yates  died  in  February,  1885,  and  after  his 
death  Law  refused  to  account  any  longer  for 
Yates'  part  of  the  profits  of  the  lease.  Short- 
ly before  the  latter's  death,  decrees  were  ren- 
dered by  the  said  corporation  court  against 
Law  and  Yates  for  individual  liabilities  in- 
curred by  them  as  executors  and  trustees 
under  the  will  of  George  Price,  deceased. 
Law  has  failed  to  pay  anything  on  account  of 
these  decrees,  and  has  left  the  burden  to  be 
borne  by  Yates'  estate.  The  present  suit  was 
brought  by  Yates'  administrator  for  an  ac- 
count of  the  proceeds  of  the  lease,  and  to  have 
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the  residne,  after  paying  the  rent  due  to 
Price's  estate,  applied,  first,  to  the  payment 
of  the  above-mentioned  decrees,  iin<l  one-half 
of  the  balance  paid  to  Yates'  estate.  The 
bill  charges  that  Law  is  insolvent,  and  that 
he  has  collected  and  appro]^ated  to  his  own 
use  the  entire  proems  of  the  lease  since 
Yates'  death,  and  the  prayer  of  the  bill  is  for 
an  injunction  and  |be  appointment  <rf  a  re- 
ceiver, an  I  that  the  rents  maybe  collected 
and  properly  applied  under  the  direction  of 
the  court.  W.  T.  Law,  P.  B.  Law,  trustee, 
and  Sarah  J.  Law  are  made  defendants  to 
the  suit,  and  upon  the  filing  of  the  bill  an  in- 
junction was  awarded.  The  defendants  an- 
swered, admitting  the  insolvency  of  W.  T. 
Law,  but  claiming  that  the  lease  was  the 
separate  estate  of  the  wife,  Sarah  J.  Law. 
Depositions  were  taken,  and  when  the  cause 
came  on  to  be  heard  the  bill  was  dismissed 
by  the  decree  complained  of. 

The  application  of  a  few  well-settled  and 
familiar  principles  to  the  case,  as  disclosed 
by  the  record,  will  suffice  to  show  that  this 
decree  is  erroneous.  In  a  long  line  of  cases, 
beginning  with  Blow  v.  Maynard,  2  Leigh, 
29,  this  court  has  decided  that  although  a 
post-nuptial  settlement  will  be  supported 
where  it  appears  to  have  been  made  upon  a 
fair  contract  for  a  valuable  consideration ,  and 
in  the  execution  of  such  a  contract,  yet.  from 
the  relative  situation  of  the  parties,  and  the 
convenient  cover  which  such  settlements  af- 
ford a  debtor  to  protect  his  property  and  im- 
pose upon  the  world,  they  are  always  watched 
with  jealousy.  Every  such  settiement,  there- 
fore, where  the  settlor  is  indebted,  is.  as 
against  his  existing  creditors,  presumed  to 
be  voluntary  and  fraudulent,  and  will  be  so 
declared,  unless  those  claiming  under  it  can 
show  the  contrary,  and  this  must  be  done, 
if  at  all,  by  proof  Independent  of  their  own 
answers,  where  no  discovery  by  way  of  evi- 
dence is  sought  of  them.  College  v.  Powell, 
12  Grat.  372;  Price  v.  Thrash.  30  Grat.  523; 
Fink  V.  Denny,  75  Va.  663;  Hatcher  v. 
Crews,  78  Va.  465;  Perry  v.  Ruby,  81  Va. 
817;  Witz  v.  Osburn,  83  Va.  227,  2  S.  E. 
Bep.  S3;  Rixey  v.  Detrick,  6  S.  £.  Rep.  615. 
The  present  case,  it  Is  true,  is  not  a  case  of  a 
post-nuptial  settlement,  but  the  principle  of 
the  cases  just  mentioned  largely  applies  to  it. 
By  the  common  law,  marriage  is  au  absolute 
gift  to  the  husband  of  all  the  personal  estate 
of  which  the  wife  is  actually  and  beneficially 
possessed  in  her  own  right  at  the  time  of 
marriage,  and  such  other  personal  estate  as 
comes  to  her  during  coverture.  And  the 
principle  embraces  her  earnings,  or  the  prod- 
ucts of  her  skill  and  labor,  which  the  com- 
mon law  makes  as  absolutely  the  property  of 
the  husband  as  his  own  earnings.  Burks.  J., 
in  Campbell  v.  Bowles,  30  Grat.  652.  Hence 
the  presumption  of  law  is — and  that  presump- 
tion is  not  affected  by  the  married  woman 's 
act — that  ttie  husband  is  the  owner  of  all  the 
property  of  which  the  wife  may  be  in  posses- 
sion, especially  if  they  are  living  together  as 
husband  and  wife;  and  to  overcome  tills  pre- 


sumption  she  must  show  affirmatively  that 
the  property  is  her  own,  and  that  it  was  de- 
rived from  H  source  other  than  her  husliaiid. 
and  in  good  faith,  if  he  tie  insolvent;  other* 
wise  a  wide  door  would  be  opened  to  fraud. 
In  Seitz  v.  Mitchell.  94  U.  S.  580,  a  case 
which  went  from  the  supreme  court  of  tha 
District  of  Columbia,  the  rule  is  thus  stated: 
"Purchases  of  either  real  or  personal  prop- 
erty, made  by  the  wife  of  an  insolvent  debtor 
during  coverture,  are  justly  regarded  with 
suspicion,  unless  it  clearly  appears  that  the 
consideration  was  paid  out  of  her  separate 
estate.  Such  is  the  community  of  interest 
between  husband  and  wife,— such  purchases 
are  so  often  made  a  cover  for  a  debtor's 
property,  so  frequently  resoi-ted  to  for  the 
purpose  of  withdrawing  his  property  from 
the  reach  of  his  creditors,  and  preserving  it 
for  his  own  use,  and  they  hold  forth  such 
temptations  for  fraud,  that  they  require  close 
scrutiny.  In  a  contest  between  the  cred- 
itors of  the  husband  and  the  wife  there  is, 
and  there  should  be,  a  presumption  against 
her  which  she  must  overcome  by  afSrmative 
proof."  And  after  referring  to  a  numl>er  of 
Pennsylvania  cases,  to  the  effect  that  in  the 
case  of  a  purchase  by  the  wife  after  marriage 
the  burden  is  upon  her  to  prove  distinctly 
that  she  paid  for  the  property  with  funds  not 
furnished  by  the  husband,  and  that  in  the 
absence  of  such  proof  the  presumption  is  a 
violent  one  that  the  husband  furnished  the 
means  of  payment,  ttie  court  said:  "All 
these  decisions  were  made  after  the  enact- 
ment of  a  statute  giving  to  married  women 
rights  of  property  as  against  the  husband 
and  his  creditors,  at  least  as  broad  as  any 
which  exist  in  the  District  of  Columbia. 
And  similar  decisions  have  been  made  in 
other  states  where  like  statutes  have  l)een 
enacted;"  citing  Switzer  v.  Valentine,  4 
Duer.  96;  Glann  v.  Younglove,  27  Barb. 
480;  Woodbeck  v.  Havens,  42  Barb.  66; 
Ryder  v.  Hulse,  24  N.  Y.  372;  Connors  v. 
Connors,  4  Wis.  131;  Elliott  v.  Bently,  17 
Wis.  610;  Edson  v.  Hayden,  20  Wis.  682; 
Duncan  v.  Roselle,  15  Iowa,  501;  Cramer  t. 
Reford,  17  N.  J.  Eq.  367  Nor  is  the  op- 
eration of  the  rule  confined  to  creditors  of 
the  husband.  In  Bradford's  Appeal,  29  Fa. 
St.  513,  it  was  applied  in  a  contest  between 
the  next  of  kin  and  the  widow  of  a  deceased 
husband,  although  the  estate  was  solvent; 
and  it  applies,  we  take  it,  in  favor  of  any 
person  who  has  the  right  to  have  the  property 
of  an  insolvent  husband  applied  to  the  pay- 
ment of  his  honest  debts.  It  therefore  ap- 
plies to  the  present  case,  and,  with  decisive 
effect,  in  favor  of  the  appellant,  who  is  rem- 
ediless except  in  a  court  of  equity.  There 
is  at)solutely  no  proof  that  the  lease  in  ques- 
tion was  acquired  with  funds  not  furnished 
by  the  husband,  or  that  the  wife  had  any 
separate  funds  of  her  own  whatever,  nor  ia 
it  even  alleged  in  the  answers  that  she  bad. 
The  answers,  indeed,  do  deny  that  the  lease 
is  the  property  of  the  husband,  and  aver  that 
it  is  the  separate  property  of  the  wife.    But 
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this  waa  not  Bufficient.  To  repel  the  pre- 
sumption tliat  it  is  tlie  husband's  property  it 
was  incumbent  on  the  wife  to  distinctly 
aver,  and  to  clearly  prove,  that  it  was  pur- 
chased  with  her  own  separate  means,  or,  at 
all  events,  that  it  was  acquired  by  means 
other  than  her  hu^mnd's.  There  was  not 
even  an  attempt  made  to  prove  that  she  ever 
had  any  separate  estate,  or  that  she  ever  had 
any  opportunity  for  obtaining  money  except 
from  her  husbiand;  and  the  fair  inference 
from  the  record  is  that  neither  she  nor  her 
alleged  trustee  ever  heard  of  the  lease  before 
this  controversy  arose.  It  is  certain  that  no 
trustee  account  has  ever  been  settled  and  re- 
turned by  him,  and  the  answers  admit  that 
he  has  never  had  any  management  or  control 
over  the  property,  and  that  it  has  been  man- 
aged and  controlled  exclusively  by  the  hus- 
band, who  has  collected  and  appropriated  the 
profits  derived  from  it.  The  very  form  of 
the  lease  is  calculated  to  excite  suspicion, 
being  made  to  W.  T.  Law,  agent  for  P.  B. 
Law,  trustee  for  Sarah  J.  ^w,  the  wife. 
And  the  evidence,  in  addition  to  this,  shows 
clearly,  we  think,  an  attempt  on  the  part  of 
the  said  W.  T.  Law  to  defraud  not  only  his 
creditors,  but  Yates'  estiite  as  well.  Soon 
after  Yates's  death,  he  admitted  the  agree- 
ment to  share  with  Yates  in  the  lease,  and 
did  not  deny  its  validity,  but,  on  one  pretext 
and  another,  put  off  a  settlement,  and  finally 
attempted  to  repudiate  the  agreement  alto- 
gether as  being  unaathorized  and  invalid, 
and  to  make  his  wife  the  beneiiciary  of  his 
fraud.  But  such  an  effort  will  not  be  coun- 
tenanced in  a  court  of  equity  The  agree- 
ment is  valid  and  binding,  and  must  be  en- 
forced. To  hold  otherwise,  under  the  cir- 
cumstances of  this  case,  would,  indei'd,  bo 
making  fraud,  as  was  said  in  Seitz  v.  Mitch- 
ell, "both  profitable  and  easy."  We  lay  out 
of  the  case  the  averment  in  the  answers  that 
the  agreement  was  upon  conditions  which 
have  never  beeii  complied  with  by  Yates, 
not  only  because  it  is  atflrmative  matter,  not 
supported  by  proof,  but  because  the  conduct 
of  W.  T.  Law,  in  dividing  with  Yates  the 
profits  of  the  lease  for  seven  years  without 
question,  negatives  the  idea  that  the  agree- 
ment was  conditional.  Nor  Is  the  objection 
well  founded  that  the  bill  is  multifarious. 
The  principal  object  of  the  bill  is  to  have 
the  profits  of  the  lease  colliected  and  applied 
to  the  payment  of  the  decrees  agiiinst  Law 
&  Yates  already  mentioned;  and,  to  accom- 
plish this  object,  the  prayer  of  the  bill  is  that 
the  necessary  accounts  be  taken  to  ascertain 
the  rights  of  the  parties,  and,  after  this  has 
been  done,  that  the  profits  of  the  lease  be  ap- 
plied to  the  payment  of  the  decrees,  and  the 
balance  be  disposed  of  according  to  the  rights 
of  the  parties.  Tliese  are  clearly  not  such 
distinct  aiid  independent  matters  as  render 
the  bill  multifarious.  In  Gaines  v.  Chew,  2 
How.  619,  it  is  said  to  be  impossible  to  lay 
down  any  rule,  universally  applicable,  as  to 
what  constitutes  multifariousness;  that  the 
court  must  exercise  a  sound  discretion,  each 


case  being  governed  by  its  own  circum- 
stances; that  it  is  desirable  to  avoid  a  multi- 
plicity of  suits;  and  that,  where  there  is  no 
liability  to'  injustice,  the  objection  on  the 
ground  of  multifanousneas  shonld  not  pre- 
vail. The  decisions  of  this  court  to  tiis 
same  effect  are  numerous.  One  of  the  latest 
on  the  subject  is  Hill's  Adm'r  v.  Hill,  79 
Va.  592,  in  which  case  Judge  Hikton,  in 
delivering  the  opinion  of  the  court,  after 
quoting  the  remark  of  Lord  Ck>TTEMHAH  in 
Campbell  v.  Mackay.  1  Mylne  &  0.  603,  that 
the  court  seems  to  have  considered  what  was 
convenient  in  the  pai-ticiilar  drcumstances, 
rather  than  to  have  attempted  to  lay  down 
any  absolute  rule,  said:  "It  would  seem, 
therefore,  that  where  the  matters  in  contro- 
versy are  not  absolutely  independent  of  each 
other,  although  distinct,  and  it  will  be  more 
convenient  to  litigate  and  dispose  of  them  in 
one  suit,  the  objection  on  the  ground  of 
multifariousness  should  not  prevaiL" 

The  bill,  however,  in  the  present  case  is 
defective  for  not  making  the  creditors  who 
obtained  the  decrees  mentioned  in  the  bill 
parties  to  the  suit.  But  that  is  no  ground 
for  dismissing  the  bill.  The  appellant  ought 
to  have  been  permitted  to  amend  the  bill, 
and  make  the  necessary  parties,  and  he  may 
yet  be  permitted  to  do  so.  The  decree  will 
therefore  l>e  reversed,  and  the  cause  re- 
manded to  the  court  below  for  such  further 
proceedings  to  be  had  therein,  not  inconsist- 
ent with  this  opinion,  as  may  Im  necessary  in 
order  to  a  final  decree. 

Laqt,  J.,  dissents. 


.  (to  &  C.  828) 

Bobbins  et  al.  t.  Slattbrt.* 
(SupremeCourtofSotUhOaroltna.  April  1S,187B.) 

Rbplbvin— Practiob— Vacatiko  JuDomim. 

1.  Code  Civ.  Proa  1 801,  (Rev.  8t  S.  C.  p.  640,) 
provides  that,  in  an  action  lor  the  recovery  of  per- 
sonal property,  if  the  proper^  has  been  delivered 
to  plaintiff,  judgment  for  defendant  shall  be  for 
the  return  of  the  property,  or  for  Its  value  if  it 
cannot  be  returned  in  specie-  Held,  that  a  judg- 
ment for  defendant  simply  for  the  recovery  of  a 
sum  assessed  by  the  jury  as  the  value  of  the  prop- 
erty is  erroneous,  though  it  appeared  on  the  trial 
that  the  property  had  been  so  disposed  of  that  its 
identity  was  lost. 

3.  A  motion  by  the  plaintiff  to  correct  a  judgment 
erroneous  for  the  reason  mentioned,  may,  under 
Rev.  St,  S.  C.  0. 106,  S  2,  be  made  within  two  years 
after  its  rendition,  aod  circuit  ooart  rule  65,  limit- 
ing the  time  within  which  a  notice  of  a  motion  for 
a  new  trial  may  be  made  to  ten  days  after  the  trial, 
has  no  application  thereto. 

Appeal  from  common  pleas  circuit  court, 
Colleton  county;  Thomson,  .Tudge. 

Action  by  Bobbins,  Boddington  A  Oo. 
against  James  F.  Slattery,  to  recover  certain 
personal  property.  The  property  was  deliv- 
ered to  plaintiff  under  tbe  provisions  of  the 
Code.  There  was  a  verdict  for  defendant  for 
$250.  the  value  of  the  timber,  and  judgment 
was  entered  thereon.  From  this  judgment, 
and  an  order  refusing  a  new  trial,  defendant 
appeals.    Code  Civil  Froc  §  301,  provides 


'Not  ofBcially  reported.    Cited  In  Looldiart  T. 
Little,  post,  611. 
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that  in  an  action  to  recover  possession  of  per- 
sonal property  judgment  for  the  plaintiff  shall 
be  for  the  possession,  if  to  be  had,  or  the  val- 
ue and  damages  for  its  detention,  and,  if  the 
liroperty  has  lieen  delivered  to  defendant, 
judgment  for  defendant  may  be  for  tlje  re- 
turn of  the  property,  or  its  value  in  case  a  re- 
turn cannot  be  had.  and  damages  for  with- 
holding it.  Rev.  St.  S.  C.  c.  105.  §  2,  is  as  fol- 
lows: "Incases  judgment  or  decree  has  been 
or  hereafter  shall  be  rendered  by  a  court  of 
common  pleas,  it  shall  be  lawful  for  either 
piirty,  plaintiff  or  defendant,  to  move  before 
the  presiding  judge  of  the  circuit  in  which 
said  judgment  was  obtained  to  vacate  or  set 
aside  said  judgment,  upon  satisfactory  proof 
being  made  to  said  judge  that  said  judgment 
is  erroneous,  and  ought  to  be  set  aside;  and, 
upon  such  proof  being  made,  the  presiding 
judge  is  hereby  authorized  to  vacate  and  set 
aside  said  judgment,  and  to  order  a  trial  de 
novo:  provided  that,  except  as  to  causes  aris- 
ing under  the  provisional  government  of 
South  Carolina,  no  motion  shall  be  enter- 
tained for  a  new  trial  iu  any  cause  unless  the 
motion  be  made  within  two  years  after  the 
judgment  rendered." 

W.J.  Fcr(it"e>-,  for  appellants.  Henderson 
&  Behre,  for  respondent. 

MclTER,  J.  This  WHS  an  action  to  recover 
the  possession  of  certain  personal  property, 
which  seems  to  liave  been  taicen  from  the 
possession  of  the  defendant  and  delivered 
to  the  plaintiffs,  under  proper  proceedings 
for  that  purpose  authorized  by  the  Code  of 
Procedure.  The  defendant,  in  his  answer, 
claimed  judgment  "for  the  return  of  the 
property  taken  from  him  by  the  sheriff,  or 
its  value,"  and  also  damages  for  the  deten- 
tion of  the  same.  Upon  the  trial  the  verdict 
was  for  the  defendant  in  the  following  form: 
"We  find  for  the  defendant  two  hundred  and 
fifty  dollai-s,  the  value  of  the  timber," — and 
judgment  was  entered  in  favor  of  defendant 
for  that  amount  of  money,  and  also  for  the 
amount  of  his  costs  and  disbursements.  Tlie 
verdict  was  rendered  on  the  16tl>  of  March, 
1878,  and  the  judgment  was  entered  on  the 
18th  of  the  same  month.  On  the  28th  of 
March,  1878,  notice  was  given  by  the  plaintiffs 
that  an  application  would  be  made  to  the  judge 
who  tried  the  case  for  a  rule  requiring  tlie  de- 
fendant to  show  cause  at  the  next  term  of  the 
court  why  the  verdictand  judgment  should  not 
be  set  aside  upon  the  following  grounds:  "(1) 
That  the  verdict  is  for  the  value  of  the  prop- 
erty, and  not  for  the  possession  of  the  prop- 
erty, witi)  an-assessment  for  the  value  there- 
of; (2)  that  the  judgment  is  for  the  recovery 
of  the  value  of  the  property,  and  not  in  the 
alternative."  On  bearing  this  application 
theeiri;uit  judge  refused  the  motion,  and  this 
is  an  appeal  from  his  decision.  Under  the 
provisions  of  the  Code,  as  contained  in  section 
801,  Kev.  St.,  p.  640,  we  think,  in  a  case  like 
this,  where  the  defendant  (daimed  a  return 
of  the  property  in  dispute,  t^at  the  judgment 
should  have  been  for  the  return  of  the  prop- 


erty, or  for  its  value  in  case  a  return  could 
not  be  had,  and  that  a  Judgment  which  in 
effect  deprives  the  party  of  the  right  to  return 
the  property,  and  forces  him  to  pay  its  value, 
was  erroneous.  This  right  he  would  have 
had  under  snch  a  judgment  as  that  contem- 
plated by  the  Code,  in  a  case  of  this  kind. 
This  seems  to  be  the  construction  placed  up- 
on a  similar  provision  of  the  New  York  Code, 
as  will  appear  by  the  authorities  cited  in  ap- 
pellants' brief,  and  is  evidently  in  accordance 
with,  the  spirit  aa  well  as  the  letter  of  our 
Code.  The  fact  testified  to  by  one  of  the 
plaintiffs,  that  the  property  in  dispute  had 
been  carried  off.  and  so  disposed  of  as  to  have 
lost  its  identity,  cannot  have  the  effect  of  al- 
tering the  kind  at  Judgment  to  which  the 
party  is  entitled  under  the  law. 

It  is  contended  that  this  motion  came  too 
late,  notice  of  it  not  having  been  given  with- 
in 10  days  after  the  trial,  as  required  by  the 
fifty-fifth  rule  of  practice  for  tlie  circuit 
courts.  But  this  was  not  a  motion  for  a  new 
trial  under  that  rule,  but  it  was  an  application 
to  set  aside  an  erroneous  judgment  under 
section  2,  c.  105.  Rev.  St.,  p.  497.  to  which 
the  rule  referred  to  does  not  apply.  The  Judg- 
ment of  the  circuit  court  must  be  set  aside, 
and  a  new  trial  is  ordered. 

WiiXABD,  0.  J.,  and  Haskell,  J.,  con- 
cur. 


(30  S.  C.  326) 

LooKHABT  e.  LrmJt. 

(Supreme  Court  of  South  CaroUna.    March  9^ 
1889.) 

Claim  i.in>  Dbuvbht— Plbadiro. 
A  complaint  in  an  action  of  claim  and  delivery, 
whtch  describes  the  property  as  "one  lot  of  seed 
cotton,  about  0,000  pounds,  twelve  stacks  of  fodder, 
one  load  of  com,  about  fifteen  bushels,  of  the  total 
value  of  $350, "  is  insufficient,  and  a  demurrer  to  it 
should  be  sust^ned ;  nor  Is  it  aided  by  a  verdict 
for  plointift  which  follows  the  description  con- 
tained in  the  petition,  with  the  exception  of  the 
value. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Fuaseb,  Judge. 

J  E.  Webster  and  Duncan  <fc  Sander*,  for 
appellant.    /.  A,  Carry,  for  respondent.' 

SiuFsoM.  0.  J.  The  main  questions  in 
this  case  are:  (1)  Should  a  demurrer  to  the 
complaint,  interposed  on  the  ground  that  it 
did  not  state  facts  sufiicient  to  constitute  a 
cause  of  action,  have  been  sustained,  instead 
of  overruled?  (2)  Should  tlie  verdict,  which 
was  for  the  plaintiff,  have  been  set  aside,  be- 
cause it  did  not  conform  to  the  statute  in 
such  cases?  The  action  was  technically  an 
action  of  claim  and  delivery  of  peraonal  prop- 
erty, and  the  complaint  alleged  the  wrongful 
detention  of  the  property  in  general  terms, 
without  a  special  and  particular  description 
thereof.  Foi  instance,  it  was  descril)ed  as 
"one  lot  of  seed  cotton,  al>out  six  thousand 
pounds,  twelve  stacks  of  fodder,  one  load  of 
corn,  about  fifteen  busliels,  of  the  total  value 
of  two  hundred  and  fifty  dollars;"  and  the 
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plaintifF  demanded  Judgment  for  the  recoveiy 
of  said  property,  and  for  the  sum  of  f250 
damages.  A  demurrer  was  orally  interposed 
at  the  trial,  as  suggested  above,  which  being 
overruled,  the  case  ultimately  went  to  the 
jury,  when  a  verdict  was  rendered  for  the 
plaintiff  as  follows:  "We  And  for  the  plain- 
tiff six  thousand  pounds  of  seed  cotton,  at 
S2.75  per  hundred  pounds;  three  thousand 
bundles  of  fodder,  at  $1.50  per  hundred 
bundles;  fifteen  bushels  of  com,  at  sixty-five 
cents  per  bushel, — the  total  value  of  tlie  per- 
sonal property  so  found  to  be  due  the  plaintiff 
amounting  to  the  sum  of  two  hundred  nine- 
teen and  75-100  dollars. "  Upon  which  a  Judg- 
ment was  entered  as  follows:  "  Therefore  it  is 
adjudged  that  the  plaintiff  recover  of  the  de- 
fendant the  possession  of  the  personal  prop- 
erty descril)ed  in  said  verdict,  to-wit:  Six 
thousand  pounds  of  seed  cotton,  three  thou- 
sand bundles  of  fodder,  and  fifteen  bushels 
of  corn,  or  two  hundred  and  nineteen  and 
75-100  dollars,  the  value  thereof,  in  case  a 
delivery  cannot  be  had;  and  also  that  said 
plaintiff  recover  of  the  defendant  her  costs 
and  disbursements  in  this  action,  amounting 
to  forty-seven  and  45-100  dollars."  Actions 
of  claim  and  delivery  arc  based  on  title  to  the 
precise  property  sought  to  be  recovered,  and 
to  determine  this  question  the  property 
should  be  described  so  as  to  be  identified; 
otherwise  there  could  be  no  delivery  in  the 
event  of  a  verdict  for  the  plaintiff.  Such  ac- 
tions are  never  brought  to  recover,  general- 
ly, so  much  personal  property  of  a  certain 
quantity  or  quality,  and  to  be  satisfied  by  a 
vei-dlct  for  the  recovery  of  property  simply 
of  the  character  mentioned,  and  of  the  quan- 
tity claimed;  but  the  object  is  to  recover  spe- 
cial and  particular  property  to  which  the 
plaintiff  has  title,  and  in  case  delivery  can- 
not l>e  had  then  for  its  value;  and,  unless  the 
property  is  described  so  as  to  be  identified,  it 
would  be  impossible  for  the  Jury  to  assess  its 
value,  or  to  determine  the  question  of  title. 
We  think  that  both  the  complaint  and  the 
verdict  below  were  defective  in  failing  to 
meet  the  requirements  above.  There  is  not 
even  a  description  as  to  location,  which  pos- 
sibly might  have  afforded  the  means  of  iden- 
tification, if  it  had  been  stated;  nor  is  there 
any  other  mark  alleged  by  which  the  proper- 
ty claimed  could  be  distinguished  from  other 
chattels  of  the  same  kind;  and  we  do  not  see 
how  the  sheriff,  should  he  attempt  to  enforce 
delivery,  could  seize  any  particular  lot  of 
cotton  seed,  corn,  or  fodder  as  having  been 
adjudged  the  property  of  plaintiff.  There  is 
nothing  to  guide  him,  except  quantity, which 
would  be  wholly  unsatisfactory  as  a  means 
of  identification.  The  cases  of  Eason  v. 
Miller,  18  S.  C.  385,  386.  and  Bobbins  v. 
Slattery,  ante,  510,  are  in  point,  and  sus- 
tain the  appeal.  See,  also,  Thompson  ▼. 
Lee.  19  S.  C.  492.  It  is  the  judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  reversed. 

MoIVBB  and  McGowam.  JJ.,  concur. 


(SO  S.  C.  4S«) 

BoHAB  et  eU.  v.  A^heville  &  S.  B.  Co. 

{Supreme  Court  of  Smith  Carolina.    March  86, 
1889.) 

Sboubitt  fOB  Costs. 
1.  The  objectdon  that  the  statute  and  role  of 
ooort  requiiiDg  a  non-iesident  platntiS  to  give  se- 
curity for  costs  are  unconstitatloiial  cannot  be 
raised  for  the  first  time  on  appeat 

3.  Under  South  Carolina  cfroult  court  rule  10, 
providing  that  an  order  for  security  for  coats  can 
be  complied  with  only  by  giving  an  nndertaklDg 
with  sureties,  witnessed  and  approved  by  the  olerk, 
or  by  a  deposit  of  money,  and  declaring  that  "no 
other  security  for  costs  shall  be  regarded  as  a  com- 
pliance with  the  order, "the  individual  note  of 
plaintiff's  attorney,  payable  to  the  clerk,  is  not 
valid  security. 

8.  Parol  evidence  is  not  admissible  to  show  that 
the  note  really  represents  a  transaction  by  which 
the  attorney  borrowed  the  amount  in  money  from 
the  clerk,  gave  his  note  therefor,  and  then  depos- 
ited the  money  Itself  as  security. 

4.  An  order  requiring  security  to  be  entered 
within  a  prescribed  time,  and,  on  default,  that 
plaintiff  be  nonsuited,  is  final,  after  the  expira- 
tion of  the  time  limited,  and  cannot  be  reviewed, 
modified,  or  reversed  by  the  suooeeding  judge. 

6.  Code  S.  C.  I  196,  antborizing  the  court  "to 
relieve  a  party  from  a  judgment,  order,  or  oUier 
proceeding  taken  against  him  through  his  mis- 
take, Inadvertence,  surprise,  or  •  excusable  neg- 
lect, "  does  not  antnorize  relief  from  an  order  for 
security  for  costs,  where  it  does  not  appear  that 
the  order,  or  the  f  aUure  to  comply  therewith,  was 
the  result  of  either  mistake,  inadvertence,  sor- 
prise,  or  excusable  neglect. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Axdbioh  and  Eeb- 
SHAW.  Judges. 

Action  by  Martha  Isabel  Bomar  and  hus- 
band against  the  Asheville  &  Spartanburg 
Railroad  Company,  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by 
feme  plaintiff  while  a  passenger  on  the  de- 
fendant's road.  Plaintiffs  appeal  from  a 
judgment  of  nonsuit,  entered  for  failure  to 
comply  with  an  order  requiring  security  for 
costs. 

Thomson,  NichoUs  A  Moore,  for  appel- 
lants. JDuncan  dk  Sanders  and  /.  C.  Hat- 
kell,  for  respondent. 

McIvEH,  J.  On  the  28th  March.  1887.  an 
order  was  granted  by  his  honor.  Judge  Ajl- 
DRicH.  requiring  the  plaintiffs,  who  are  and 
were  then  non-residents  of  the  state,  to  en- 
ter into  security  for  costs  "by  the  first  day  of 
the  next  term  of  this  court,  and  on  failing  to 
do  so  that  they  be  nonsuited."  It  is  atiu»d 
in  the  "case"  that,  when  this  order  was 
made,  the  right  of  the  defendant  to  require 
security  for  costs  was  neither  admitted  nor 
denied,  but  the  granting  of  the  order  was  not 
resisted,  upon  the  ground  that  the  defendant 
had  no  right  to  require  a  non-resident  to  en- 
ter into  security  for  the  costs  of  an  action 
instituted  by  him  in  the  courts  of  this  state. 
At  October  term.  1888.  a  motion  was  sub- 
mitted by  defendant  to  bis  honor,  Judge 
Kebshaw,  to  dismiss  the  complaint,  and  for 
leave  to  enter  up  judgment  of  nonsuit,  upon 
the  ground  that  security  for  costs  had  not 
been  entered  as  required  by  the  former  order 
of  the  court.  At  the  hearing  of  this  motion 
a  note  of  J.  S.  B.  Thomson,  Esq.,  one  of  the 
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attorneys  for  the  plaintiffs,  was  exhibited,  of 
which  the  following  is  a  copy,  in  which  we 
have  endeavored  to  preserve  the  interlinea- 
tion and  enisure  as  they  appear  in  the  origi- 
nal, to-wit: 

"$130.00.  DueF.  M.  Trimmier,  clerk,  one 
hundred  and  thirty  dollarsi  on  demand. 
J.  8.  H.  Tliumoou.  The  same  being  given 
him  in  the  matter  of  Mrs.  Bomar  vs.  R.  R., 
for  his  receipt  to  me  for  deposit  for  security 
for  costs. 

"23rd  July,  1887.     J.  S.  B.  Thomson." 

On  this  note  appears  the  following  indorse- 
ment, in  the  handwriting  of  F.  M.  Trimmier. 
the  then  clerk: 

"Mrs^Bomar  j.  g   ^    Thomson. 

The  A.  &S.  R.  R.  note  for  costs. 

"Filed  July  28.  1887. 

"F.  M.  Teimmier,  Clerk." 

At  the  same  time  a  receipt,  of  which  the 
following  is  a  copy,  was  also  exiiibited,  viz. 
Received  of  J.  S.  R.  Thom- 

"Mrs.  Bomar      sun  one  hundred  and  thir- 
ty, ty  dollars,  deposit  fee  in 
B.  B.            this  case,  in  place  of  bond 
of  costs  in  this  case. 

"23rd  July,  1887. 

"F.  M.  Tbimmieb.  Clerk." 

It  also  appeared  from  the  affidavits  sub- 
mitted, which  are  set  out  in  the  case,  that, 
before  the  note  and  receipt  above  copied  were 
given,  it  had  been  deterniin»i  by  the  clerk, 
with  the  acquiescence  of  all  parties,  tliat  the 
sum  of  one  hundred  and  thirty  dollars  would 
be  a  sufficient  amount  to  be  deposited  as  se- 
curity for  the  costs;  but  it  was  admitted  that 
defendant's  counsel  knew  nothing  of  the 
alleged  private  arrangement  between  tlie 
clei'k  and  one  of  the  counsel  for  plaintiffs 
whereby  the  note  and  receipt  above  men- 
tioned were  given.  It  is  stated  in  the  affida- 
vit of  Mr.  Thomson  that,  on  the  day  the  note 
was  given,  he  said  to  the  clerk  "that  he  was 
ready  and  willing  to  make  the  deposit  in  be- 
half of  the  plaintiffs,  but  that,  as  a  matter  of 
convenience  to  himself,  if  the  clerk  was  will- 
ing, he  would  give  his  individual  obligation 
to  Mr.  Trimmier,  individually,  .  for  the 
amount,  and  Mr.  Trimmier,  as  clerk,  give 
Mr.  Thomson  his  receipt  for  the  said  sum  as 
deposited  with  him.  It  was  distinctly  men- 
tioned that  it  amounted  to  a  loan  of  that 
amount  by  Mr.  Trimmier  individually  to  Mr. 
Thomson,  and  that  on  demand,  if  Mr 
Trimmier  wished  it,  Mr.  Thomson  would 
pay  off  said  note;  and  that  if  not  demanded 
before  close  of  suit,  and  if  plaintiff  should 
gain  the  case,  the  note  should  be  returned  to 
Mr.  Thomson  if  not  previously  paid,  and 
the  receipt  returned  to  Mr.  Trimmier."  It  is 
further  stated  in  this  affidavit  that  "in  jiv- 
ing this  obligation  Mr.  Thomson  drew  it  up 
without  any  reference  to  Mr.  Trimmier  be- 
ing clerk  of  the  court.  Mr.  Trimmier  said 
that  he  would  take  it  as  an  obligation  to  him- 
self individually,  but  preferred,  for  his  own 
convenience  and  recollection,  to  have  some 
reference  in  it  to  the  matter  for  which  it  was 
v.9s.E.no.8— 33 


given;  and  at  his  request,  after  the  dne-blU 
was  written  and  signed  by  Mr.  Thomson, 
the  word  *  clerk  '  was  interlined,  Mr.  Thom- 
son's signature  stricken  out,  the  words  from 
*  the  same  'to  *  for  costs,'  inclusive,  added, 
and  the  due-bill  again  signed  by  Mr.  Thom- 
son," as  we  have  attempted  to  indicate  in 
the  copy  herein t)ef ore  set  out  From  the  af- 
fidaviD  of  T.  B.  Trimmier  it  appears  that, 
when  he  took  charge  of  the  clerk's  office,  the 
note  above  referred  to  was  "found  filed  with 
the  undertakings  for  security  for  costs."  In 
the  affidavit  of  Mr.  Sanders,  one  of  the  coun- 
sel for  defendant,  it  is  stated  that  when  he 
learned  that  Mr.  Thomson  had  given  bis 
note  to  F.  M.  Trimmier.  clerk,  as  security 
for  the  costs  of  this  case,  he  "immediately 
called  the  clerk's  attention  to  this  fact,  and 
asked  him  if  be  regarded  himself  in  any 
way  as  being  responsible  for  the  costs  in  this 
case,  to  which  he  replied  that  he  did  not; 
that  he  would  file  a  piece  of  brown  paper  as 
his  security  for  costs,  if  the  plaintiff's  attor- 
ney were  to  bring  it,  and  request  that  it  \» 
so  filed." 

Judge  Kebsbaw  held  that  the  papers  sub- 
mitted to  him — the  order  of  Judge  Aldbich. 
the  note,  with  its  indorsement,  and  the  re- 
ceipt of  the  clerk — did  not  show  a  proper 
compliance  with  the  order  requiring  security 
for  costs,  and  in  his  remarks  settling  the  case 
he  says:  "I  paid  very  little  attention  to  the 
statement  of  facts  made,  because  I  did  not 
consider  any  personttl  contract  between  Mr. 
Thomson  and  Mr.  Trimmier  as  capable  of 
rendering  such  a  transaction  a  compliance 
with  said  order. "  He  therefore  granted  an 
order  of  nonsuit  as  asked  for.  and.  upon  the 
entry  of  judgment  in  accordance  therewith, 
the  plaintiffs  gave  notice  of  appeal  frota 
"said  orders,  rulings,  and  judgments"  upon 
the  several  ground  set  out  in  the  record. 
These  grounds  raise  substantially  but  three 
questions:  (1)  Whether  there  was  error  in 
granting  the  order  requiring  security  for 
costs;  (2)  whethertheonlerso  requiring  such 
security  was  properly  complied  with;  (3) 
whether  the  plaintiffs  should  not  still  be  al- 
lowed to  give  security  for  costs,  if  such  se- 
curity had  not  been  properly  given. 

The  first  question  involves  the  proposition 
that  the  rule  of  court,  and  the  statute  upon 
which  it  is  based,  are  in  conflict  with  the 
constitution  of  this  state,  as  well  as  that  of 
the  United  States.  It  seems  to  us  that  the 
plaintiffs  are  not  in  a  position  to  make  such 
a  question.  The  proper  time  to  raise  it  was 
when  the  original  application  was  made  to 
Judge  Aldrich  for  the  order  requiring  tlie 
plaintiffs  to  enter  security  for  costs  upon  the 
ground  that  they  were  non-residents  of  this 
state.  But  the  question  was  not  then  raised, 
and.  on  the  contrary,  no  objection  on  any 
ground  was  then  interposed  to  the  granting 
of  the  order,  and  after  it  was  grant^  no  ex- 
ception was  noted  in  the  proper  time.  Noi 
does  it  appear  that  any  such  point  was  pre- 
sented to  Judge  Kershaw  when  the  applica- 
tion was  made  for  the  final  order.    If  the 
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point  had  been  then  raised,  Judge  Kersbaw 
would  have  been  entirely  justified  in  declin- 
ing to  review  and  reverse  an  order  of  his 
predecessor  upon  the  ground  of  error  of  law 
therein.  Until  it  was  reversed  by  the  proper 
autliority  he  Wiis  bound  to  regard  it  as  a  valid 
order,  and  tlie  only  question  which  was  be- 
fore him.  or  could  properly  come  before  him, 
was  whether  its  requirements  hitd  been  com- 
plied with.  See  McCoUum  v.  Massey,  2  Bail- 
ey, 606.  As  we  have  said,  there  was  no  ex- 
ception taken  to  theorderof  Judge  Aldricd 
at  the  proper  time,  and  there  is  now  no  notice 
of  appeal,  in  terms,  from  that  order;  though, 
as  tlie  notice  of  appeal  does  say,  "from  which 
said  orders,  rulings,  and  judgment  the  plain- 
tiff gave  due  notice  of  appeal,"  and  the  fli-st 
ground  imputes  error  in  requiring  security 
for  costs,  we  may,  by  a  liberal  construction, 
which  we  are  disposed  to  adopt,  regard  this 
as  an  attempt  to  appeal  from  the  order  of 
Judge  ALDRicn  upon  the  ground  that  the 
statute  and  rule  of  court  under  which  it  was 
granted  are  unconstitutional.  Still  this  is  an 
attempt  to  obtain  from  this  court  a  reversal 
of  an  order  and  judgment  of  the  circuit  court 
upon  a  ground  not  raised  or  considered  in 
iliat  court,  which  the  well-settled  practice  of 
this  court  forbids  us  from  doing.  Tompkins 
V.  Railroad  Co.,  21 S.  C.  420 ;  Hyrne  v.  Erwin . 
23  S.  C.  226;  Chamblee  v.  Tiibble.  Id.  70; 
McLure  v.  Melton,  24  S.  C.  559.  We  must 
therefore  decline  to  consider  the  constitu- 
tional question  which  the  appellants  seek  to 
raise  in  this  court  for  the  first  time,  and  we 
feel  the  more  justified  in  doing  so  by  the  fact 
that  the  constitutionality  of  tliis  law  has  for 
a  great  length  of  time,  and  in  very  numerous 
instances,  been  acquiesced  in  without  ques- 
tion. 

As  to  the  second  question,  we  agree  with 
his  honor.  Judge  Kershaw,  that  the  order 
requiring  security  for  costs  was  not  complied 
with  in  the  manner  required  by  law.  As 
may  be  seen  by  the  numerous  cases  scattered 
through  the  reports  of  tiiis  state,  so  many 
controversies  were  continually  arising  as  to 
the  proper  mode  of  complying  with  an  order 
requiring  security  for  costs  that  the  court  of 
appeals  as  far  back  as  1834,  in  ttie  case  of 
Boyd  V.  Graham.  2  Hill,  558,  deemed  it  nec- 
essary to  prescribe  a  positive  rule  upon  the 
subject,  which  will  be  found  incorporated  as 
rule  74  of  the  old  court.  Miller,  Comp.  p.  44. 
This  rule  has  been  incorporated  as  rule  10 
in  the  circuit  court  rules  now  ih  force,  and 
expressly  provides  that  "no  other  security 
for  costs  shall  be  regaitled  as  a  compliance 
with  the  order,"  except  that  prescribed  by 
said  rule.  Under  that  rule  an  order  requir- 
ing security  for  costs  can  be  complied  with 
only  in  one  of  two  ways:  (1)  By  executing 
an  undertaking  in  the  form  there  prescribed, 
Sn  which,  by  the  act  of  1839,  incorporated  as 
section  743  of  the  General  Statutes,  the  sig- 
naturiB  of  the  surety  should  be  witnessed  by 
tlie  clerk,  and  tlie  sufficiency  of  the  security 
approved  by  him ;  (2)  by  "depositing  asaiti- 
cient  sum  of  money  with  the  clerk  to  pay  the 


costs."  By  reference  to  the  case  of  Willis 
v.  Potter.  9  Rich.  Law,  411,  it  will  be  seen 
how  strictly  the  court  of  appeals  construed 
the  act  of  1839  and  rule  74.  which  are  iden- 
tical w'itb  our  present  statute  and  rule  of 
court;  for  there  it  was  held  that  an  obliga- 
tion indorsed  on  the  declaration  to  become 
liable  for  the  costs,  witnessed  by  an  attorney 
and  not  by  the  clerk  of  the  court,  was  insnf- 
ficent;  and  bis  honor,  Judob  Munko,  in  de- 
livering the  opinion  of  the  court,  used  thia 
strong  language:  "Unless  an  order  requir- 
ing a  party  to  enter  security  for  costs  be 
strictly  complied  with,  in  conformity  with 
the  requirements  of  the  section  of  the  act 
and  the  rule  of  court  referred  to,  the  party 
neglecting  to  comply  must  expect  to  take  the 
consequences  that  were  so  properly  visited 
by  the  circuit  judge  upon  the  plaintifb  in 
this  case."  Now,  in  tlte  present  case,  there 
is  no  pretense  that  there  was  any  attempt  to 
comply  with  the  order  requiring  security  for 
costs,  by  giving  the  undertaking  in  the  pre- 
scribed form,  but  the  plaintiffs  rely  upon  a 
compliance  in  tlie  second  mode  allowed  by 
the  rule,  viz.,  by  depositing  a  sum  of  money 
sufficient  to  pay  the  costs.  The  only  ques- 
tion, then,  is  whether  such  a  sum  of  money 
was  in  fact  deposited.  It  is  conceded  that 
no  actual  money  was  deposited,  and  there- 
fore the  inquiry  is  narrowed  down  to  the 
question  whether  Mr.  Thomson's  note  can 
be  regarded  as  money.  It  is  quite  clear  that 
the  note  of  no  person,  however  abundantly 
solvent,  is  regarded  in  law  as  money.  It  is 
notliing  more  than  a  promise  to  pay  money, 
— an  evidence  of  debt.  It  does  not  pass  in 
the  community  as  money.  If  it  passes  at  all, 
it  does  so  as  a  negotiable  security,  and  not  as 
money.  Hence,  although  Mr.  Tliumson's 
note  has  been  shown  to  be  perfectly  good, 
yet  we  do  not  think  it  can  be  regarded  as 
money,  the  deposit  of  which  alone  would  be 
a  compliance  with  the  order;  'for  the  rule  is 
express  that  "nu  other  security"  sliall  be  suf- 
flcient.  In  view  of  the  express  and  positive 
requirement  of  the  rule,  and  in  face  of  the 
direct  decision  above  cited,  we  do  not  see 
how  it  is  possible  for  us  to  bold  that  the  de- 
posit of  Mr.  Thomson's  note,  though  conced- 
ed to  be  perfectly  good,  was  a  compliance 
with  the  order  requiring  security  for  costs. 
We  may  add  that,  remembering  the  unpleas- 
ant consequences  which  resulted  from  an  at- 
tempt to  comply  with  an  order  requiring  se- 
curity  for  costs,  by  the  deposit  of  the  "mem- 
orandum check"  of  one  of  plaintiff's  counsel, 
as  may  be  seen  by  reference  to  the  case  of 
State  v.  Hunt,  4  Strob.  322,  it  seems  to  us 
that  the  wisdom  and  propriety  of  a  strict 
construction  of  the  rule  of  court  is  fully  vin- 
dicated; for,  although  the  well-known  court- 
esy and  sense  of  propriety  which  have  al- 
ways characterized  the  professional  conduct 
of  the  counsel  engaged  in  this  cause  might 
render  such  unpleasant  consequences  highly 
improbable  in  this  case,  yet  we  must  bear 
in  mind  the  fact  that  we  are  declaring  a  rule 
applicable  to  ail  cases,  and  must  not  be  In- 
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fluenced  by  the  fact  that  the  character  of  the 
parties  concerned  in  a  particalar  case  may 
not  call  for  a  rigid  construction  of  the  rule 
in  such  case. 

It  is  contended,  however,  that,  under  the 
statements  made  in  the  affidavit  of  Mr. 
Thomson,  the  transaction  between  him  and 
the  clerk,  Trimmier,  should  be  regarded  as  a 
loan  by  Trimmier  to  Thomson  of  the  amount 
of  money  specified  in  the  note,  and  an  im- 
mediate  deposit  by  Thomson  of  that  sum  of 
money  with  Trimmier  as  clerk.  While  we 
cannot  for  a  moment  doubt  that  Mr.  Thom- 
son so  understood  the  transaction,  yet  it  ap- 
pears from  the  affidavit  of  Mr.  Sanders  thiit 
Trimmier  did  not  so  understand  it,  and  to 
avoid  just  such  misunderstandings  is  an- 
other reason  for  requiring  a  rigid  compliance 
with  the  express  requirements  of  the  rule  of 
court.  But  in  addition  to  this  we  cannot  re- 
gard the  testimony  of  Mr.  Thomson,  as  to 
the  understanding  between  himself  and 
Trimmier,  in  so  far  as  it  tends  to  contradict 
or  vary  the  terms  of  the  note,  as  competent 
evidence.  It  is  not  necessary  to  cite  author- 
ity to  show  that,  while  parol  evidence  may 
be  offered  to  explain,  or  even  contradict,  a 
receipt,  such  evidence  is  not  competent  to 
vary  or  contradict  the  terms  of  a  note. 
Hence  while  it  was  competent  to  show  that, 
altbougli  the  receipt  purported  to  acknowl- 
edge the  deposit  of  the  sum  of  money  there- 
in mentioned,  no  money  was  in  fact  depos- 
ited, yet  we  do  not  understand  that  it  was 
competent  to  show  that  the  note  was  not 
what  it  purported  to  be.  The  note  must  be 
regarded  as  what  it  purports  to  be, — simply 
a  promise  by  Thomson  to  pay  Trimmier,  as 
clerk,  wlienever  called  for,  the  amount  of 
money  which  it  had  been  ascertained  was 
proper  and  necessary  to  secure  the  payment 
of  the  costs;  and  its  terms  clearly  negative 
the  idea  that  any  money  was  ever  paid  to  or 
deposited  with  the  clerk. 

The  only  remaining  inquiry  Is  whether  the 
plaintiffs  should  not  have  t>een  allowed  fur- 
ther time  to  comply  with  the  order  requiring 
sec^irity  for  costs.  A  conclusive  answer  to 
this  is  that  it  does  not  appear  that  any  such 
applicution  wiis  made  to  Judge  Kersuaw,  or 
that  lie  made  any  ruling  in  reference  thereto. 
In  this  respect  the  case  differs  materially 
from  McMillan  v.  McCall,  2  8. 0.  390.  where 
such  an  application  was  made  to  and  granted 
by  the  circuit  judge.  But,  even  if  such  ap- 
plication had  been  made  to  Judge  Kershaw, 
we  do  not  see  how  it  could  have  been  granted. 
The  order  of  Judge  Aldrigh,  after  the  time 
limited  for  compliance  therewith  had  expired, 
was  final,  and  could  not  be  reviewed,  modi- 
fled,  or  reversed  by  his  successor.  As  is  said 
in  McColIum  V  Massey,  2  Bailey,  606:  "An 
order  for  security  for  costs  by  a  given  day, 
and,  if  the  requisition  ta  not  complied  with, 
that  the  plaintiffs  be  nonsuited,  is  final,  after 
the  expiration  of  the  time  limited."  The 
reason  given  is  that  it  then  becomes  author- 
ity for  the  entry  of  judgment, — is  in  fact  a 
final  judgment.    We  do  not  see  why  a  de- 


fendant could  not  at  once,  upon  the  expira- 
tion of  the  time  limited,  enter  judgment  of 
nonsuit,  without  any  further  order  to  that 
effect;  though  perhaps  the  safer  and  better 
practice  would  be  to  obtain  such  further 
order,  finally  adjudicating  the  fact  that  the 
security  for  costs  had  not  l>een  entered  with- 
in the  time  allowed  for  that  purpose.  Here 
the  right  to  eiiter  judgment  of  nonsuit  fol- 
lowed from  Judge  ALDiiicn's  order,  which 
in  express  terms  so  provided  in  the  event  of 
the  failure  of  the  plaintiffs  to  comply,  and 
the  only  question  was,  or  could  have  been, 
whether  they  had  complied  with  the  terms  of 
the  order.  The  case  of  Williams  v.  Connor, 
14  S.  C.  621,  cited  by  appellants,  is  not  in 
point;  for  there  the  order  requiring  security 
for  costs  imposed  no  penalty  for  a  non-com- 
pliance with  its  terms.  It  did  not  provide, 
as  here,  that  the  plaintiffs,  on  failing  to  com- 
ply, should  be  nonsuited.  It  did  not  author- 
ize the  entry  of  a  judgment,  and  was  not, 
therefore,  final  in  its  character. 

It  is  also  claimed  that  the  plaintiffs  were  en- 
titled to  relief  under  the  provisions  of  section 
195  of  the  Code.  Here,  also,  it  would  be 
sufficient  to  say  that  no  such  application  was 
made  to  Judge  Kershaw,  and  no  facts  ap- 
pear in  the  case  upon  which  such  relief,  evcQ 
if  asked  for.  could  have  been  granted.  That 
section  authorizes  the  court  "to  relieve  a 
party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect."  It  does  not  appear  that  the  order 
of  Judge  Aldrich,  or  the  failure  to  comply 
therewith,  was  the  result  either  of  mistake, 
inadvertence,  surprise,  or  excusable  neglect 
on  the  part  of  the  plaintiffs.  On  the  con- 
trary, the  plaintiffs  stood  on  the  ground  that 
they  bad  complied,  and  that  is  really  the 
only  question  in  the  case,  and,  as  we  have 
se6n,  that  ground  cannot  be  sustained.  The 
judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concui. 


&)  8.  C.  467) 

Gaston  v.  Bennett. 

(Supreme  Court  of  South  CaTOlina.    March  27, 

1889.) 

DBBD— PBAnD— EviDHNOa. 

1.  In  an  action  to  set  aside  a  deed  by  plaintiff,  it 
appeared  that  a  deoedent  had  given  to  plaintiff,  at 
a  certain  valuation,  the  land  described  in  the  deed, 
and  gave  defendant's  mother  otberproperty  of  less 
value,  directiuK  that,  on  final  settlement  of  the  es- 
tate, the  two  should  be  made  equal,  and  defend- 
ant, as  sole  heir  of  his  mother,  became  entitled  to 
this  difference.  The  will  of  the  executor  directed 
that  the  equalization  be  made  out  of  hia  own  es- 
tate, and  a  sum  sufBcient  to  affect  the  equalizatiOD 
was  paid  to  defendant  accordingly.  The  deed  was 
made  a  few  days  after,  for  the  ostensible  consid- 
eration of  a  life  support,  love  and  affection  and 
five  dollars;  but  defendant  testified  that  the  re- 
linquishment of  his  claim  on  the  estate  was  part 
of  the  consideration,  though  not  mentioned  in  the 
deed,  and  stated  that  he  thought  he  was  to  have 
one-haU  the  realty  also,  to  make  him  equal.  Np 
security  for  plaintiff's  support  was  reserved. 
Plaintiff  was  weak-minded,  and  there  was  evi- 
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lence  that  he  was  impressed  by  defendant  thaL 
unless  the  deed  was  executed,  defendant  would 
prosecute  his  clkim  against  the  land,  and  the  whole' 
might  be  lost.  Held  that,  though  plaintiff  was 
not  mentally  incompetent,  the  evidence  showed 
that  the  deed  was  obtained  by  undue  means,  and 
should  lie  set  aside,  allowing  defendant  for  per- 
manent improvements,  after  deducting  the  value 
of  the  rents,  less  any  amounts  advanced  for  plain- 
tiff. 

3.  The  deed  having  been  thus  obtained,  the 
transaction  cannot  l>e  supported  because  advanta- 
geous to  plaintiff. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  FRESSLEr,  Judge. 

Action  by  Thomas  J.  Gaston  against  H. 
Ashmore  Bennett.     Plaintiff  appeals. 

Bomar  A  Simpson  and  Artsh.  B.  Calvert, 
for  appellant.  Thompson,  Nicholls  dt  Moore 
and  Carlisle  A  Hydiick,  for  respondent. 

McIater,  J.  The  action  in  this  case  was 
brought  to  set  aside  a  deed  for  a  tract  of  land 
executed  by  the  plaintiff  to  the  defendant, 
upon  the  ground  that  the  plaintiff,  being 
wealc-minded  and  thus  liable  to  imposition, 
was  in' fact  imposed  upon  by  the  defendant, 
and  thus  induced  to  execute  the  deed.  The 
case  does  not  rest  upon  the  ground  that  the 
plaintiff  was  non  compos  mentis, — absolutely 
incapable  of  making  a  contract, — but  it  is 
rather  based  upon  the  ground  that  the  plain- 
tiff was  a  person  of  such  weak  understand- 
ing as  to  be  easily  imposed  upon,  and  that 
defendant,  taking  advantage  of  bis  condi- 
tion, induced  him  to  make  the  deed  in  ques- 
tion without  adequate  consideration.  It  was 
not  necessary,  therefore,  for  the  plaintiff  to 
show  that  he  was  mentally  incapable  of  mak- 
ing a  contract.  As  is  said  in  1  Story,  £q. 
Jur.  §  238,  quoted  with  approval  in  Banker 
V,  Hendricks,  24  S.  C.  13:  "The  doctrine, 
therefore,  may  be  laid  down  as  generally 
true  that  the  acts  and  contracts  of  persons 
who  are  of  weak  understandings,  and  who 
are  thereby  liable  to  imposition,  will  be  held 
void  in  courts  of  equity  if  the  nature  of  the 
act  or  contract  justify  the  conclusion  that 
the  party  has  not  exercised  a  deliberate  judg- 
ment, but  that  he  has  been  imposed  upon, 
circumvented,  or  overcome  by  cunning,  arti- 
fice, or  undue  influence."  This  being,  in 
our  judgment,  the  legal  principle  by  which 
the  plaintiff's  case  must  be  tested,  we  will 
proceed  to  consider  the  case  under  the  light 
of  such  principle. 

The  issues  in  the  action  were  referred  to  a 
referee  for  trial,  from  whose  report  it  appears 
that  the  consideration  stated  in  the  deed  was 
"live  dollars,  natural  love  and  affection,  and  a 
proper  support  and  maintenance  for  plaintiff 
forUfe,"  though  the  defendant  in  his  answer 
alleges  that  he  liad  a  claim  on  or  interest  in 
the  tract  of  land,  under  the  will  of  Samuel 
Gaston,  and  the  surrender  of  this  claim  was 
a  part  of  the  consideration  and  inducement 
for  the  execution  of  the  deed.  The  referee 
found,  in  effect,  that  the  plaintiff  was  a  per- 
son of  such  weak  understanding  that  he 
could  be  easily  imposed  upon,  and  that  de- 
fendant, taking  advantage  of  such  weakness. 


induced  the  plaintiff  to  execute  the  deed  for 
an  inadequate,  though  not  grossly  inadequate, 
consideration, — the  land,  in  his  judgment,  be- 
ing worth  $3,000;  and  he  recommended  that 
the  deed  be  set  aside,  and  possession  of  the 
land  restored  to  the  plaintiff,  in  whose  hands 
it  should  be  liable  to  defendant  for  the  amou  nt 
of  money  expended  by  him  in  permanent  im- 
provements on  the  land,  after  deducting 
therefrom  the  value  of  the  rents,  less  any 
amounts  paid  to  plaintiff.  Indeed,  the  ref. 
eree  seems  to  have  been  of  opinion  that  the 
plaintiff  did  not  have  sufficient  mental  ca- 
pacity "to  enter  into  such  a  bargain  and  sale 
of  his  land."  The  case  was  heard  by  Judge 
Pbesslet  upon  this  report,  accompanied  by 
all  the  testimony,  witii  the  exceptions  filed 
thereto  by  the  defendant.  His  honor  dis- 
agreed with  the  referee,  and,  on  the  contrary, 
found  that  the  plaintiff  had  sufficient  capacity 
to  make  the  deed;  tliat  It  was  not  obtained 
by  any  undue  influence,  and,  on  the  con- 
trary, was  a  good  arrangement  for  the  plain- 
tiff. He  therefore  rendered  judgment  that 
the  report  of  the  referee  be  overruled,  and 
the  deed  be  established  as  a  good  and  valid 
conveyance.  From  this  judgment  the  plain- 
tiff appeals  upon  the  several  grounds  set  out 
in  the  record.  » 

Inasmuch  as  there  is  a  direct  conflict  be- 
tween the  referee  and  the  circuit  judge  as  to 
the  facts,  we  find  it  necessary  to  examine 
carefully  the  testimony,  which  is  all  set  out 
in  the  "case."  The  result  of  this  examina- 
tion constrains  us  to  say  tbat  we  cannot  con- 
cur in  the  conclusions  reached  by  the  circuit 
j  udge.  While  there  is  a  conflict  of  testimony 
as  to  whether  the  plaintiff  had  sufficient  men- 
tal capacity  to  execute  the  deed  in  question, 
there  seems  to  be  no  conflict  as  to  the  fact 
that  be  was  a  person  of  weak  mind,  thongb 
the  witnesses  differ  as  to  the  extent  of  that 
weakness.  Setting  out  with  that  fact  as  es- 
tablished, it  seems  to  us  that  the  real  inquiry 
in  the  case  is  not,  as  both  referee  and  circuit 
judge  seem  to  have  supposed,  whether  the 
plaintiff  had  sufficient  mental  capacity  to 
make  a  contract,  but  whether  the  defendant, 
taking  advantage  of  the  acknowledged  weak- 
ness of  mind  ot  the  plaintiff,  by  undue  influ> 
ence  induced  him  to  execute  the  deed.  We 
do  not  for  a  moment  suppose  that  any  such 
influence  was  used  at  the  time  the  deed  was 
signed  in  the  office  of  the  judge  of  probate. 
The  character  of  the  witnesses  then  present, 
some  of  whom  are  known  to  the  court,  is 
such  as  to  forbid  such  an  imputation.  But, 
if  any  Improper  influences  were  used,  the 
natural  inference  would  be  tbat  the  defend- 
ant would  not  venture,  in  the  presence  of 
such  witnesses,  to  resort  to  any  improper 
means,  but  would  have  brought  such  agen- 
cies to  bear  upon  what  little  mind  the  plain- 
tiff had  beforehand.  A  careful  study  of  the 
evidence  has  impressed  us  with  the  convic- 
tion that  the  defendant  had  impressed  the 
plaintiff  with  the  belief  that  if  he  did  not  ex- 
ecute the  deed  he  would  prosecute  his  claim 
against  f^e  land  under  the  will  of  Samuel 
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Gaston,  and  the  whole  property  might  be 
lost  by  the  expenses  of  litigation.  This  ap- 
pears not  only  from  the  testimony  of  the 
plalntiflf,  but  tiie  defendant  in  his  answer,  as 
well  as  in  hia  testimony,  says  that  the  relin- 
quishment of  this  claim  constituted  a  part  of 
the  consideration  of  the  deed;  and  yet,  singu- 
lar to  say,  no  such  consideration  is  mentioned 
in  the  deed.  Why?  The  defendant  knew 
that  this  claim  had  been  previously  settled, 
for  we  find  in  the  case  a  copy  of  a  receipt, 
signed  by  defendant,  bearing  date  20tb  April, 
1885,  nine  days  before  the  deed  was  executed, 
whereby  the  defendant  acknowledged  the  re- 
ceipt from  Elizabeth  A.  Gaston,  executrix  of 
A.  P.  Wakefield,  of  one  thousand  and  fifty- 
eight  dollars,  "in  full  of  amount  to  equalize 
me  with  Thomas  J.  Gaston  under  the  will  of 
Samuel  Gaston,  in  a  final  settlement  as  pro- 
vided in  the  will  of  her  testator;"  and  J.  D. 
Leonard,  who  was  one  of  the  subscribing 
witnesses  to  the  deed,  was  a  subscribing 
witness  to  said  receipt.  It  looks  very  much 
as  if  the  release  of  this  claim,  which  mani- 
festly constituted  a  material,  if  not  the  main, 
consideration,  was  omitted  from  the  deed, 
because  one  of  the  subscribing  witnesses,  J. 
D.  Lponard,  who  is  represented  to  be  a  per- 
son of  good  character,  knew,  from  having 
signed  the  receipt  as  a  witness,  that  the  de- 
fendant had  already  received  full  satisfaction 
therefor.  Inasmuch,  however,  as  Leonard 
in  his  testimony  says,  "The  papers  were  all 
signed  at  same  time, — receipts  on  settlement 
and  deed,"  it  may  be  possible  that  there  is  a 
clerical  error  in  the  date  of  the  receipt  above 
referred  to,  (though,  of  course,  we  cannot 
undertake  to  decide  cases  except  upon  the 
papers  as  presented  to  us.)  We  will  assume, 
for  the  sake  of  argument,  that  such  was  the 
fact.  Even  then  we  do  not  understand  why 
that  which  we  have  no  doubt  was  the  main 
consideration  which  induced  the  plaintlfC  to 
lignthedeed  should  have  been  omitted.  But, 
in  addition  to  this,  it  seems  to  us  that  the 
claim  was  wholly  unfounded,  and  the  defend- 
ant must  have  known  it  to  be  so;  and, we 
can  well  understand  how  such  a  claim  could 
have  been  used  to  excite  the  fears  of  a  weak- 
minded  person  to  such  an  extent  as  to  induce 
him  to  do  that  which  he  otherwise  would  not 
have  done.  The  facts  upon  which  the  claim 
rests  are  as  follows:  Samuel  Gaston  died, 
leavinga  widow  and  twochildfen, — the  plain- 
tiff and  the  mother  of  defendant.  By  his  will 
he  gave  his  whole  property  to  his  wife  for 
lire,  or  during  her  widowhood,  and,  after  her 
death  or  marriage,  the  land  in  question  was 
given  to  the  plaintiiT  at  a  valuation  of  91,700, 
and  certain  other  property,  valued  at  $612, 
was  given  to  defendant's  mother.  The  will 
directed  that  upon  a  final  settlement  of  the 
estate  the  two  children  should  be  made  equal. 
Upon  the  death  of  defendant's  mother,  he, 
being  her  sole  heir,  became  entitled  to  her 
interest  under  the  will  of  Samuel  Gaston, 
and  as  such  became  entitled  to  receive  from 
the  estate  of  Samuel  Gaston  an  amount  suifi- 
cient  to  make  up  to  him  the  difference  be> 


tween  the  value  of  the  property  devised  to 
plaintiff,  $1,700,  and  the  vidue  of  the  prop- 
erty given  to  his  mother,  $612.  But  it  ap- 
pears that  A.  P.  Wakefield,  who  was  execu- 
tor of  the  will  of  Samuel  Gaston,  provided  by 
his  will  that  the  defendant  should  be  paid 
out  of  bis  estate  a  sum  sufiicient  to  make 
him  equal  with  plaintiff.  Now,  as  it  was 
the  duty  of  Wakefield,  as  executor  of  Sam- 
uel Gaston,  to  make  provision  for  the  equal- 
ization required  by  the  will  of  his  testator, 
and  as  he  did  so  by  his  will,  we  do  not  see 
what  shadow  of  claim  the  defendant  could 
have  upon  the  land  devised  to  plaintiff,  at 
least  until  the  provision  made  by  the  execu- 
tor had  proved  insufficient  for  the  purpose. 
But,  so  far  from  this  l>eing  the  case,  as  the 
event  has  shown,  the  provision  made  by  the 
executor  has  in  fact  proved  sufiicient  and  has 
been  accepted. 

We  think  that  the  defendant  must  have 
known,  and  his  conduct  sliows  that  he  did 
know,  that  this  was  a  groundless  claim.  It 
does  not  appear  that  any  steps  were  taken  to 
enforce  this  claim,  or  even  any  mention 
made  of  it  until  about  the  time  this  deed 
was  obtained  from  the  plaintiff.  It  is  true 
that  the  defendant  does  say,  in  his  answer, 
"that  for  some  time  previous  to  the  date  of 
the  deed  *  *  •  the  defendant  had  tried  to 
induce  the  plaintiff  and  the  executors  of  said 
will  to  pay  to  him  the  amount  necessary  to 
equalize  them  in  the  legacies  and  devises 
under  the  will,  which  they  refused  to  do;" 
but  when  he  goes  on  the  stand  to  testify, 
where  he  would  be  subjected  to  the  ordeal  of 
a  cross-examination,  be  says  nothing  of  the 
kind.  On  the  contrary,  what  he  then  says 
would  rather  leave  the  impression  that  noth- 
ing had  been  said  about  this  claim  until  the 
plaintiff,  shortly  before  the  deed  was  exe- 
cuted, came  to  him,  as  he  says,  and  asked  if 
he  "would  not  take  care  of  him,  and  take 
charge  of  the  place,  and  I  told  him  I  would 
if  he  would  make  me  safe  in  the  trade,"  and 
even  then  this  claim  was  not  mentioned;  for 
he  says:  "Nothing  said  then  further  in  ref- 
erence to  trade.  Afterwards  he  agreed  to 
make  deed  to  me.  This  deed  was  in  settle- 
ment of  money  coming  to  me  from  Samuel 
Gaston's  estate  and  from  plaintiff."  Now, 
if  either  defendant  or  his  mother  ever  had 
any  claim  on  the  land  devised  to  plaintiff, 
it  would  have  arisen  upon  the  death  of  the 
life-tenant,  the  widow  of  Samuel  Gaston. 
When  she  died  is  left  in  some  doubt  by  the 
testimony.  One  of  the  witnesses,  Thomas 
P.  Gaston,  says  she  died  "in  the  fall  of  1864 
or  spring  of  1865,"  while  another  witness, 
T.  J.  Wakefield,  says  she  died  in  1885.  All 
the  circumstances  show  that  this  latter  date 
could  not  have  been  the  correct  date,  and 
may  possibly  be  a  misprint.  If  the  old  lady 
died  in  the  spring  of  1865,  then  the  claim,  if 
it  ever  existed,  would  have  been  presumed 
paid  by  lapse  of  time,  as  the  deed  was  exe- 
cuted on  29th  of  April,  1885.  But  in  this 
confusion  of  dates,  we  are  unwilling  to  rest 
our  decision  upon  this  ground.     The  d«. 
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fendaot  in  his  testimony  also  sajs:  Mr. 
Antliony  Wakefield  provided  that  1  should 
be  made  equal  with  plaintiff  in  his  will.  It 
would  take  over  91,000  to  make  me  equal 
with  plaintilT.  I  got  a  note  for  81,058  to 
make  me  equal  with  plaintiff.  1  tliought  I 
was  to  get  half  of  the  real  estate  also  to 
make  me  equal  with  plaintiff."  The  ab- 
surdity of  this  statement,  so  patent  upon  the 
face  of  it,  shows  that  defendant  knew  that 
this  pretensive  claim,  which  he  used  as  a 
means  of  extorting  from  the  fears  of  this 
weak-minded  person  a  deed  for  every  foot  of 
land  which  he  possessed,  was  totally  ground- 
less. Accordi  ng  to  that  statement,  he  would 
receive  not  only  the  $612  worth  of  property 
under  the  will  of  his  grandfather,  but  in  ad- 
dition thereto  the  $1,(^  from  the  estate  of 
the  executor,  Wakefield,  which  he  chose  to 
accept  in  the  note  of  a  third  person,  a  part 
of  which  he  says  has  been  paid,  and  also 
"half  of  the  real  estate,"— at  least,  $850,— 
amounting,  in  all,  to  $2,520, — while  the 
plaintiff  would  only  receive  $850.  Such  a 
mode  of  equalization,  however  much  it  might 
commend  itself  to  a  person  capable  of  taking 
advantage  of  a  weak-minded  relative,  can 
scarcely  receive  the  sanction  of  a  court  of 
equity. 

Both  the  referee  and  the  circuit  Judge 
seem  to  have  proceeded  upon  the  theory  that, 
in  order  to  maintain  this  action,  it  was  nec- 
essary to  show  that  the  plaintiff  was  incom- 
petent mentally  to  make  this  deed.  But,  as 
we  have  said  above,  this  is  not  essential,  and 
we  do  not  rest  our  decision  upon  that  ground. 
On  the  contrary,  we  do  not  think  that  the 
testimony  was  sufficient  to  show  that  the 
plaintiff  was  not  possessed  of  sufficient  men- 
tal capacity  to  make  a  contract,  but  we 
think  it  does  show  that  the  plaintiff  was  a 
person  of  such  weak  intellect  as  to  render 
him  liable  to  imposition,  and  that  the  defend- 
ant, taking  advantage  of  his  condition,  did 
impose,  upon  him  by  exciting  his  fears,  in 
reference  to  a  pretensive  claim  known  to  be 
groundless,  set  up  by  defendant  for  the  pur- 
pose of  inducing  him  to  do  that  which  he 
otherwise  would  not  have  done.  Upon  this 
ground  we  think  the  deed  should  be  set 
aside,  allowing  the  defendant  just  compen- 
sation for  such  permanent  improvements  as 
he  may  have  put  upon  the  land,  after  de- 
ducting therefrom  the  value  of  the  rents, 
less  any  amounts  paid  to  or  advanced  for 
plaintiff  by  the  defendant. 

It  is  urged,  however,  that  the  trade  was 
a  good  arrangement  for  the  plaintiff,  and 
there  is  not  only  much  testimony  to  support 
that  conclusion,  but  it  has  also  been  adopted 
by  the  circuit  judge.  But,  even  if  this  be  so, 
we  do  not  understand  that  it  would  be  suffi- 
cient to  support  the  transaction.  A  person 
cannot  be  compelled  to  dispose  of  his  prop- 
erty, even  upon  advantageous  terms,  nor  can 
he  be  induced  to  do  so  by  the  use  of  such 
means  as  a  court  of  equity  would  condemn. 
We  must  say,  however,  that  we  cannot  agree 
that  this  was  an  advantageous  trade  for  the 


plaintiff.  Conceding  that  the  testimony 
shows  that  the  annual  income  from  the 
property,  in  the  condition  in  which  it  was  at 
the  time  the  deed  was  executed,  was  but  lit- 
tle, if  anything,  more  than  would  be  suffi- 
cient to  support  the  plaintiff,  yet  no  security 
whatever  was  provided  for  the  performance 
of  the  covenant  for  such  support.  The  de- 
fendant might,  in  a  very  short  time,  through 
improvidence  or  misfortune,  become  totally 
unable  to  provide  for  the  maintenance  of  the 
plaintiff;  and  it  seems  to  us  justice  and  fair 
dealing  required  that  some  security  should 
have  been  given,  and  the  fact  that  it  was  not 
done  is  another  evidence  that  the  defendant 
was  looking  alone  to  his  own  interest,  regard- 
less of  the  welfare  of  his  weak-minded  rela- 
tive. In  this  respect  the  case  is  much 
stronger  than  the  case  of  BankOT  v.  Hen- 
dricks, supra,  for  there  the  covenant  for  sup- 
port was  secured  by  a  mortgage  on  the  prop- 
erty conveyed.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  case  remanded  tothatoonit 
for  the  purpose  of  carrying  out  the  views 
herein  announced. 

SiuFsoN,    C.    J.    Under   the    mling   in 
Banker  v.  Hehdricks,  24  S.  C.  13. 1  concur. 

MoGowAN,  J.,  concurs. 


(SO  S.  C.  4S9) 

Bdbnside,  Judge  of  Probate,  •.  Watkims 
et  al. 

(Su/inreme  Court  of  South  OaroUna.    Maroh  87, 
1889.) 

HomsTBAD— Ekpokobmbht. 

1.  In  partition  proceedings  the  decedent's  widow 
was  assigned  one  of  three  tracts  of  his  land  at 
an  assessed  valuation,  and  the  others  were  ordered 
to  be  sold.  At  the  sale  the  widow  bought  one  of 
the  tracts,  and  gave  her  bond  for  an  amount  ez- 
aotly  equal  to  the  price  of  the  tract  so  purchased, 
and  a  sum  which,  deducted  from  the  assessed 
value  of  the  tract  assigned  to  her,  would  give  her 
one-third  of  the  total  value  of  the  real  estate,  esti- 
mating the  values  of  the  two  tracts  sold  at  the 
prices  obtained  for  them,  but  much  greater  tlian 
the  -amount  neoessary  to  make  equality  of  parti- 
tion, basing  the  calculation  upon  the  values  of  the 
latter  two  tracts,  as  assessed  by  the  commission- 
ers. A  judgment  was  rendered  on  this  bond,  un- 
der which  the  tract  purchased  was  sold  for  a  price 
insufficient  to  satisfy  the  judgment,  and  an  execu- 
tion was  levied  on  the  tract  assigned  to  the 
widow,  whereupon  her  heirs  claimed  a  homestead 
therein.  There  was  no  direct  parol  evidence  that 
the  bond  included  a  sum  to  secure  equality  of 
partition.  Held,  that  the  oiroumatances  men- 
tioned were  sufficient  to  establish  that  fact 

2.  Under  Gen.  St.  a  C.  |  3001,  providing  that  a 
homestead  exemption  shall  not  extend  to  process 
to  enforce  the  payment  of  taxes  or  obligations 
given  for  the  purchase  of  the  homestead,  and  that 
the  court  shall  certify  on  such  process  that  It  is  is- 
sued for  some  one  or  more  of  such  purposes,  and 
for  no  other,  it  is  error  to  refuse  to  allow  a  home- 
stead to  be  set  apart  in  the  case  mentioned,  the 
process  not  having  such  a  oertiflcate  indorsed 
thereon. 

8.  Though  under  act  8.  C.  1791  an  amount  duo 
from  a  widow  for  equality  of  partition  is  a  lien  on 
the  land  assigned  to  her,  the  amount  so  included 
in  the  bond  mentioned  is  not  suoh  a  lien,  as  well 
because  it  was  not  assessed  by  the  commissioners 
of  partition,  as  therein  provided,  or  by  the  order 
of  court  confirming  their  report,  as  for  the  reason 
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tiiat  enoh  Iteu  exists  only  in  favor  of  tb«  other 
persons  interested  in  the  property,  and  not  of  the 
officer  making  the  sale. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  J.  B.  Kebshaw,  Judge. 

An  execution  having  been  issued  upon  a 
Judgment  in  favor  of  tlie  judge  of  the  probate 
court  against  Elizabetli  C.Watkina,  deceased, 
and  levied  on  a  tract  of  land,  her  minor  cbil* 
dren  claimed  a  homestead  therein,  and  on 
their  amotion  commissioners  were  appointed 
to  assign  the  same.  Upon  making  their  re- 
port tlie  court  decided  that  the  said  children 
were  not  entitled  to  such  homestead,  and  they 
appeal. 

W.  H.  Martin,  for  appellants.  Fergtuon 
<£  FeaUierstnnt,  for  appellee. 

MgIvek,  J.  On  the  10th  of  May,  1870, 
Elisha  Watkins,  being  seised  and  possessed 
of  certain  real  estate,  died  intestate,  leaving 
as  his  heirs  at  law  his  widow,  Elizabeth  C. 
Watkins,  and  her  children,  as  well  as  his 
chUdren  by  a  former  marriage.  Under  pro- 
ceedings for  the  partition  of  his  estate,  insti- 
tuted in  tlie  court  of  probate,  commissioners 
were  appointed,  who  made  their  return,  stat- 
ing that  they  had  divided  the  real  estate  of 
intestate  into  three  tracts,  and  valued  the 
same  as  follows,  viz.:  Tract  No.  1,  contain- 
ing 155  acres,  at  9&  per  acre;  tract  No.  2, 
containing  65  acres,  at  $11  per  acre;  and 
tract  No.  8,  containing  192  acres,  at  $5  per 
acre.  They  recommended  that  tract  No.  1 
"be  set  ofE  to  Mrs.  Elizabeth  Cf.  Watkins,  the 
widow  of  said  deceased,  and  that  tracts  No. 
2  and  3  be  sold  uppn  such  terras  as  the  court 
will  direct."  On  the 23d of  November,  1870, 
this  return  of  the  commissioners  in  partition 
was  confirmed  by  an  order  of  the  judge  of 
probate,  who  further  ordered  "that  tract  No. 
1  be  set  oif  to  the  widow  of  said  deceased, 
and  tract  No.  2  and  3  be  sold  by  this  court, 
upon  the  19th  day  of  December  next,  upon  a 
credit  of  one  and  two  years,  interest  from  day 
of  sale,  and  to  be  compounded  if  not  paid  an- 
nually;  purchaser  to  give  bond  and  mortgage 
to  secure  purchase  money;  the  costs  of  these 
proceedings  to  be  paid  cash."  In  pursuance 
of  this  order  the  two  tracts,  Nos.  2and3,  were 
sold  on  the  day  appointed,  each  for  the  sum 
of  $600,  the  widow  being  the  purchaser  of 
tract  No.  2;  and  on  the  19tb  day  of  Decem- 
ber, 1870,  the  widow,  Elizabeth  C.  Watkins, 
witi)  the  other  defendants,  executed  a  bond 
to  the  judge  of  probate,  in  the  penal  sum  of 
$1,573.33,  to  secure  the  payment  of  the  sum 
of  $786.67,  "in  two  annual  installments, 
with  simple  interest  from  date."  On  the 
15th  of  Jitly,  1881,  the  judge  of  probate  com- 
menced an  action  against  said  Elizabeth  C. 
Watkins  and  her  sureties  above  named  on  the 
said  bond,  and  on  the  7th  of  March,  1883,  re- 
covered judgment  thereon  for  the  sum  of 
$1,456.64  and  costs.  Under  execution  issued 
to  enforce  said  judgment,  ttact  No.  2  was 
sold  for  the  sum  of  $400,  but  at  what  time  is 
not  stated.  On  the  26th  of  November,  1886, 
the  said  Elizabeth  0.  Watkins  died  intestate, 


leaving  several  children,  some  of  whom  are 
minors,  and  all  of  them  living  or.  tract  No. 
1,  which  had  been  assigned  to  the  widow  un- 
der the  partition  proceedings  above  men- 
tioned. On  the  5th  of  September,  1887,  tract 
No.  1  WHS  levied  on  by  the  sheriff  under  the 
execution  issued  to  enforce  the  judgment 
above  mentioned,  whereupon  the  children  of 
Elizabeth  C.  Watkins  gave  notice  to  the 
sheriff  that  they  claimed  homestead  in  said 
ti-act.  In  pursuance  of  this  notice  appraisers 
were  duly  appointed,  who  made  return,  ap- 
praising the  said  tract  at  $648.75,  and  assign- 
ing the  same  to  the  said  children  as  a  home- 
stead. To  this  return  the  plaintiff  excepted 
upon  two  grounds,  but,  the  second  having 
been  abandoned,  it  is  only  necessary  to  state 
the  first,  which  is  as  follows:  "Because  the 
judgment  obtained  by  said  plaintiff  against 
Elizabeth  0.  Watkins,  in  her  life-time,  is 
based  upon  a  bond  given  to  secure  the  pur- 
chase money  for  the  tract  of  land  set  off  by 
the  said  appraisers  to  the  defendants  as  a 
homestead."  Upon  this  return,  and  the  ex- 
ception thereto,  the  case  came  on  to  be  heard 
by  his  honor  Judge  Kershaw,  who  rendered 
judgment  (omitting  the  formal  parts)  as  fol- 
lows: "It  appearing  that  the  judgment  on 
which  said  execution  was  issued  was  ob- 
tained upon  a  bond  g^ven  by  the  said  Elizabeth 
C.  Watkins  for  equality  of  partition,  in  part, 
on  the  division  of  said  real  estate,  which  was 
set  off  by  the  said  appraisers  as.  a  homestead 
herein,  it  is  ordered  and  adjudged  that  the 
return  of  said  appraisers,  in  so  far  as  it  sets 
off  homestead  to  the  heirs  at  law  of  the 
said  Elizabeth  C.  Watkin  j  in  the  real  estate, 
be  set  aside,  and  in  so  far  as  it  sets  off  per- 
sonal property  it  be  afllimed."  From  this 
judgment  the  children  of  Elizabeth  C.  Wat- 
kins appeal  upon  the  grounds  set  out  in  the 
record,  which  are  substantially  as  follows: 
(1)  Because  of  error  in  holding  that  the  bond 
upon  which  the  judgment  was  recovered  was 
given  for  equality  of  partition;  (2)  because, 
even  if  it  was,  it  cannot  be  regarded  as  such 
an  obligatioQ  as  would  override  the  claim  of 
homestead;  (3)  because  in  any  event  the 
claim  of  homestead  should  have  been  sus- 
tained to  so  much  of  the  land  as  constituted 
the  widow's  share,  and  only  the  excess  there- 
of could  have  been  made  liable  to  the  judg- 
ment. 

The  first  ground  raises  a  question  of  fact 
of  which  the  only  evidence  adduced  was  that 
found  in  tlie  several  papers  above  referred  to, 
it  being  stated  in  the  "case"  that  no  parol 
evidence  was  offered  as  to  what  the  bond  was 
given  for.  Now,  as  it  is  not  stated  in  any 
of  these  papers  that  the  bond,  or  any  part 
thereof,  was  given  to  secure  equality  of  parti- 
tion^ it  is  quite  clear  that  the  conclusion 
reached  by  the  circuit  judge  rested  entirely 
upon  an  inference  drawn  from  what  does  ap- 
pear Id  these  papers.  There  can  be  but  little 
doubt  that  such  an  inference  would  be  fully 
warranted  by  what  appears  in  the  document- 
ary evidence.  The  bond  was  given  on  the 
day  appointed  for  the  sale,  and  was  undoubt- 
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edly  intended  to  secure  the  payment  of  the 
purchase  money  of  the  tract  Xo.  2,  bid  off  by 
the  widow;  but  as  that  purchase  money  only 
amounted  to  $500,  and  the  bond  was  given 
for  $286.67  more  than  thai  sum,  the  in- 
ference is  irresistible  that  the  bond  was  in- 
tended to  secure  not  only  the  payment  of  the 
purchase  money  of  tract  Xo.  2,  but  also  some- 
thing elae;  and  as  the  excess  orer  such  pur- 
chase money  corresponds  within  a  fraction  of 
a  cent  with  the  amount  that  would  be  nec- 
essary to  equalize  the  shares,  taking  the  value 
of  the  tract  set  off  to  the  widow  to  be  what 
it  was  assessed  at  by  the  commissioners  in 
partition,  and  the  values  of  the  other  two 
tracts  to  be  what  they  brought  at  the  sale, 
the  inference  would  be  at  least  fair  that  so 
much  of  the  bond  as  exceeded  the  purchase 
money  of  the  tract  bought  by  the  widow  whs 
given  to  secure  equality  of  partition.  The 
circumstances  relied  on  to  repel  this  infer- 
ence— that  the  bond  was  not  drawn  in  ac- 
cordance with  the  terms  prescribed  by  the  or- 
der of  sale  in  that  it  called  for  simple  inter- 
est, instead  of  interest  payable  annually,  and 
in  that  there  does  not  appear  to  have  been  any 
mortgage  as  required  by  the  order  of  sale, 
together  with  the  fact  that  no  allowance  was 
made  for  the  cash  payment  required — would 
scarcely  be  suflBcient  for  that  purpose.  It  is 
contended,  however,  that  the  mode  just  ad- 
verted to  of  ascertaining  the  amount  neces- 
sary to  produce  equality  of  partition  would 
be  improper  and  unjust  to  the  widow,  for,  if 
the  tract  assigned  to  her  should  be  estimated 
at  the  value  placed,  upon  it  by  the  coramiR- 
sioners  in  partition,  then  the  other  two  tracts 
ought  to  be  estimated  in  the  same  way,  and, 
if  that  were  done,  then  the  sum  necessary  to 
produce  equality  of  partition  would  be  $61.66, 
instead  of  $286.67,  thus  destroying  the  Infer- 
ence arising  from  the  practical  identity  be- 
tween the  sum  necessary  to  produce  equality 
and  the  excess  of  the  bond  over  the  purchase 
money  of  tract  No.  2.  To  illustrate:  The 
mode  adopted  to  ascertain  the  sum  necessary 
to  produce  equality  of  partition  was  as  fol- 
lows: 

Value  o{  tract  Na  1,  as  as- 
signed to  widow $  980  00 

Value  of  tracts  No.  3  and  8,  as 

assigned  by  sale 1,000  00 

$1,930  00 

Of  this  tbe  widow  received  in 

tract  No.1 *  930  00 

And,  her  share  being  }(  of  91,- 

930.00 648  83K 

She  would  owe 286  66X 

But  according  to  the  mode  suggested  by 
the  appellants  the  figures  would  stand  as  fol- 
lows: 
Value  of  tract  No.  1,  as  assessed 

by  commissioners 9  980  00 

Value  of  tract  No.  2,  as  assessed 

by  commissioners 715  00 

Value  of  tract  No.  8,  as  assessed 

by  commissioners 960  00 

$3,605  00 

Of  this  the  widow  received  in 

No.l $980  00 

And,  her  share  being  }(  of  $3,- 

606.00 868  83X 

She  would  owe  only. 6166^ 


At  first  view  there  would  seem  to  be  great 
force  in  appellants'  suggestion,  but  it  must 
be  observed  that  in  the  return  of  the  com> 
missioners  in  partition  no  amount  ismen* 
tinned  as  necessary  to  secure  equality  of  par- 
tition, nor  Is  there  any  recommendation  in 
regard  thereto,  though  from  that  return  it 
would  seem  that  the  sum  of  $61.66  was  neo- 
rasary  for  that  purpose.  And  in  the  order 
confirming  the  return  this  matter  is  not  men- 
tioned or  provided  for;  perhaps  for  the  rea- 
son that  the  idea  was  to  await  the  result  of 
the  sale  before  fixing  the  amount  which  the 
widow  should  be  required  to  pay  in  order  to 
secure  equality.  Accordingly,  after  the  sale 
was  made,  the  widow  gave  her  bond  for  an 
amount  not  only  su£Sclent  to  secure  the  pay- 
ment of  the  purchase  money  of  the  tract  bid 
off  by  her,  but  also  the  amount,  as  shown  by 
the  result  of  the  sale,  to  be  necessary  to  se- 
cure equality  of  partition.  She  was  not  ob- 
liged to  accept  the  tract  assigned  to  her  by 
the  commissioners  in  partition  at  the  valua- 
tion placed  upon  it  by  them,  but  might  have 
contested  that  valuation.  This  she  does  not 
appear  to  have  done,  and,  having  accepted 
that  tract  at  that  valuation,  she  must  abide 
by  it.  We  think,  therefore,  that  the  circum- 
stances of  the  case,  as  presented  by  the  docn- 
mentary  evidence,  were  sufficient  to  justify 
the  conclusion  that  the  bond  was  given  by 
the  said  Elizabeth  C.  Watkins  in  part  for  the 
purpose  of  securing  equality  of  partition. 
But,  assuming  this  to  be  the  fact,  the  ques- 
tion still  remains  whether  the  conclusion  so 
reached  warranted  a  judgment  setting  aside 
the  assignment  of  homestead. 

The  right  of  homestead,  with  the  qualifi- 
cations thereof,  rest  upon  the  provisions  of 
the  constitution  and  such  statutes  as  have 
been  enacted  to  enforce  such  provisions. 
Under  the  law  as  it  stood  at  the  time  the 
bond  here  in  question  was  given,  which,  so 
far  as  this  question  is  concerned,  seems  yet 
to  be  substantially  the  same,  the  homestead 
exemption  did  not  extend  to  process  issued 
to  enforce  the  payment  of  taxes  or  obliga- 
tions contract«i  for  the  purchase  of  said 
homestead:  "Provided  the  court  or  author- 
ity issuing  said  process  ?hall  certify  thereon 
that  the  same  is  issued  for  some  one  or  more, 
and  no  other,  of  said  purposes."  Gien.  St  S. 
C.  §  2001.  Under  this  express  statutory  pro- 
vision we  do  not  see  how  one  seeking  to  avoid 
the  homestead  exemption  upon  the  ground 
that  the  obligation  which  be  is  endeavor- 
ing to  enforce  was  contracted  for  the  pur- 
chase of  such  homestead  can  be  permitted  to 
do  so  without  complying  with  the  condition 
upon  which  alone  he  is  authorized  to  avoid 
such  exemption.  The  legislature  having,  in 
pursuance  of  the  mandate  of  the  constitu- 
tion, undertaken  to  provide  by  "suitable  leg- 
islation" the  manner  in  which  the  holder  of 
an  obligation  contracted  for  the  purchase  of 
a  homestead  may  enforce  the  same  against 
such  homestead,  it  is  difficult  to  understand 
by  what  authority  the  courts  could  dispense 
with  that  express  requirement.    We  are  not 
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at  liberty  to  inquire  Into  the  wisdom  or  pro- 
priety of  such  a  requirement,  as  it  is  quite 
sutficient  for  us  to  know  that  the  law  is  so 
written.  But,  if  we  were,  it  would  be  e-nsy 
to  show  th;it  the  provision  is  eminently  wise 
and  proper.  Before  one  should  be  deprived 
of  bis  sacred  right  of  homestead  it  is  well 
that  the  law  requires  the  clearest  and  most 
explicit  evidence — a  matter  of  record  about 
which  there  can  be  no  controversy — of  the 
fact  which  justifies  such  deprivation.  In- 
deed, the  controversy  in  this  very  case  af- 
fords the  strongest  illustration  of  the  wis- 
dom of  the  legislative  provision.  Now,  as  it 
is  not  pretended  that  the  required  certificate 
was  indorsed  upon  the  process  which  the 
plaintiff  is  seeking  to  enforce  against  the 
homestead  in  this  case,  upon  the  ground  that 
the  obligation  upon  which  such  process  was 
based  was  contracted  in  part  only  for  the 
purchase  of  the  homestead,  it  seems  to  us 
that  such  process  cannot  be  enforced  against 
the  homestead,  and  that  the  circuit  judge 
erred  in  holding  otherwise.  Indeed,  it  not 
only  does  not  appear  that  the  required  certifi- 
cate was  ever  obtained  in  this  case,  but  it  is 
somewhat  difficult  to  conceive  how  it  could 
have  been  obtained.  The  provision  of  this 
statute  is  explicit,  not  only  that  the  court  is- 
suing the  process  shall  certify  tliereon  that 
it  was  issued  for  some  one  or  more  of  the 
purposes  specified,  but  also  for  "no  other." 
Now,  as  it  is  conceded  that  much  the  larger 
part  of  the  amount  of  the  execution  was  for 
a  purpose  other  than  the  purchase  of  the 
homestead,  to-wit,  for  the  purchase  money 
of  tract  No.  2,  which  has  already  been  sold 
under  the  execution,  we  do  not  see  how  it 
was  possible  for  the  plaintiff  ever  to  have 
obtained  the  requisite  certificate.  If  a  credr 
itor  chooses  to  mix  up  with  an  obligation 
contracted  for  the  purchase  of  a  homestead 
an  obligation  of  a  different  character,  he 
must  take  the  consequences  of  his  own  act. 
There  certainly  was  no  propriety  in  so  doing 
in  the  present  instance.  Any  amount  due 
by  the  widow  for  equality  should  have  been 
made  payable  to  the  other  heirs  at  law,  and 
there  was  not  only  no  necessity  for  embrac- 
ing it  in  the  bond  given  to  the  judge  of  pro- 
bate to  secure  the  payment  of  the  purchase 
money  of  property  sold  under  his  order,  but 
there  was  no  propriety  in  so  doing,  as  it  was 
well  ralculated  to  prodace  confusion. 

It  is,  however,  contended  that  the  amount 
due  by  the  widow  for  equality  of  partition 
was  a  statutory  lien  upon  the  land  assigned 
to  her  under  the  provisions  of  the  act  of 
1791,  which  had  not  been  repealed  at  the 
time  of  the  sale  under  which  the  bond  in 
question  was  given,  against  which  a  home- 
stead exemption  could  not  be  claimed,  as  such 
a  lien  stands  on  the  same  footing  as  a  mort- 
gage. Conceding  that  this  is  so,  we  do  not 
see  how  it  can  avail  the  plaintiff  in  this  case. 
In  the  first  place,  the  amount  due  on  such 
lien,  so  called,  was  not  fixed  or  determined 
either  in  the  return  of  the  commissioners  in 
partition  or  in  the  order  confirming  such  re- 


turn, and  it  Is  somewhat  difficult  to  under- 
stand how  a  lien  for  an  unascertained  and 
undefined  amount  could  be  enforced.  If  it 
should  be  said  that  the  court  may  now  as- 
certain the  amount,  the  answer  is;  that  has 
never  yet  been  done;  for  in  the  judgment  ap- 
pealed from  no  amount  is  mentioned  as  due 
on  account  of  the  purchase  money,  not  even 
the  proportion  which  it  bore  to  the  whole 
amount  of  the  bond.  It  is  only  stated  that 
the  bond  was  given  "for  equality  of  partition 
in  part;"  but  what  part  is  not  indicated  in 
any  way.  How,  then,  could  such  a  lien,  if 
it  be  a  lien,  be  enforced?  In  addition  to 
this,  the  statutory  lien  provided  for  by  the 
act  of  1791,  owing  its  existence  solely  to  spe- 
cial statutory  provisions,  the  doctrine  is  well 
settled  that,  in  order  to  create  such  a  lien, 
the  provisions  of  the  statute  must  be  strictly 
complied  with.  One  of  those  provisions, 
and  one  which  Is  manifestly  material,  is  that 
property  which  cannot  be  foirly  divided  may 
be  set  apart  to  one  or  more  of  the  parties  inter- 
ested therein,  "upon  the  payment  of  a  sum  of 
money,  to  be  assessed  by  the  said  commission- 
ers," and,  as  no  such  assessment  has  ever 
been  made,  we  do  not  see  how  such  a  lien 
could  ever  arise.  But,  more  than  this,  the 
lien  provided  for  by  the  statute  to  secure  the 
sum  necessary  to  produce  equality  of  parti- 
tion is  a  lien  In  favor  of  the  other  heirs  or 
parties  interested  in  the  property  assigned  to 
one  of  them  upon  the  payment  of  a  sum  of 
money  assessed  by  the  commissioners  in  par- 
tition, and  the  oflloer  of  the  court  who  makes 
the  sale  of  other  portions  of  the  property  has 
nothing  to  do  with  it.  He  may,  by  virtue 
of  the  statute,  acquire  a  lien  on  the  property 
sold  by  him  to  secure  the  purchase  money  of 
such  property;  but  how  he  could  acquire 
such  lien  upon  property  not  sold  by  him,  but 
assigned  by  the  commissioners  in  partition 
to  one  or  more  of  the  parties  interested,  upon 
payment  by  them  to  the  other  parties  of  the 
sum  of  money  assessed  by  the  commissioners, 
it  is  very  difficult,  if  not  impossible,  to  con- 
ceive. 

Under  the  view  which  we  have  taken  the 
questions  presented  by  the  other  grounds  of 
appeal  cannot  arise,  and  need  not,  therefore, 
be  considered.  The  judgment  of  this  court 
is  that  the.judgment  of  the  circuit  court,  in 
80  far  as  It  sets  aside  the  return  of  the  home- 
stead appraisers  In  regard  to  the  real  estate, 
be  reversed,  and,  In  so  far  as  it  confirms  said 
return  as  to  the  personal  property,  be  af- 
firmed. 

SiBiFSON,  C.  J.,  and  MoGowan,  J.,  concur. 


CM  S.  C.  4TS) 

TouFKiNS  et  (d.  V.  AueusTA  &  K.  R.  Co. 

(Supreme  Court  of  South  Carolina.    Maioh  89. 
1889.) 

Statutory  New  Tbiai. 
1.  An  action  to  enjoin  a  rsilroad  company  from 
appropriating  land  for  its  road,  and  for  damaget 
for  such  appropriation,  Is  not  an  action  "lor  the  re- 
covery of  real  propertj,  or  the  recovery  of  the  pos- 
session thereof, "  within  the  meaning  of  Code  B.  C. 
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S  98,  snbd.  S,  limitlngr  the  plaintiff  in  snob  eases  to 
two  actions. 

2.  When  the  action  is  in  form  "for  the  recovery 
of  real  property, "  the  court  cannot  look  beyond,  to 
discover  whether  plaintiff  had  ulterior  purposes  in 
bringing  it. 

Appeal  from  common  pleas  circuit  court  of 
Edgefleld  county:  Kkkshaw,  Judge. 

Action  in  form  to  recover  real  property, 
brought  by  Stephen  S.  Tompliins  and  otiiers 
against  tlie  Augusta  &  Knoxville  Railroad 
Company.  From  an  order  striliing  out  a  plea 
of  res  adjndicata  defendant  appeals. 

J.  Qanahl  and  Sheppard  Bros.,  for  appel- 
lant.   Gary  &  Evans,  for  respondents. 

McGowAN,  J.  The  circuit  Judge  states 
this  case  clearly,  as  follows:  "The  plaintiffs' 
action  is  for  the  recovery  of  possession  of  real 
estate  occupied  and  used  by  the  defendant  as 
a  way  for  their  track.  In  November,  1881, 
the  plaintiffs  commenced  an  action  against 
the  defendant  company,  seeking  to  enjoin  it 
from  appropriating  any  portion  of  the  said 
real  estate  here  sought  to  be  recovered  to  the 
use  and  beneHt  of  the  said  railroad  company, 
and  from  constructing  a  railroad  through  said 
premises,  and  for  damages  for  having  graded 
and  for  proceeding  to  construct  said  rail- 
road, etc.  On  December,  9, 1882,  the  plain- 
tiffs, while  the  said  action  (Hbove)  for  injunc- 
tion, etc.,  was  pending,  commenced  another 
action  against  the  defendant  to  recover  the 
possession  of  the  same  tract  of  land  descdbed 
in  the  former  action,  to  which  the  defendant 
answered,  pleading,  among  other  matters, 
tlie  pendency  of  the  action  first  alaove  men- 
tioned. This  action  was  brought  to  trial,  and 
judgment  was  entered  against  the  plaintiffs 
upon  the  merits,  after  an  appeal  to  the  su- 
preme court.  See  21  S.  0.  420.  Before  the 
trial  of  this  action  the  first  (injunctinn)  ac- 
tion was  discontinued  by  the  plaintiffs,  and 
nothing  was  decided  as  to  the  plea  of  lis  pen- 
dens, above  mentioned.  Judgment  entered 
September  8, 1883.  On  some  day,  (not  stated,) 
bnt  within  two  years  after  the  judgment  in 
the  action  next  above  mentioned,  the  plain- 
tiffs commenced  this  action  against  the  de- 
fendant to  recover  possession  of  the  same 
land.  To  this  action  the  defendant  answers, 
pleading,  among  other  things,  res  adjndi- 
cata; setting  out  the  former  proceedings 
above  recited  in  bar  to  the  present  action. 
The  plaintiffs  moved  to  stril<e  out  the  plea 
*  as  irrelevant,'  inasmuch  as  the  Code  allows 
the  plaintiffs  a  second  action  in  cases  of  this 
character.  The  defen  lant  insists  that  the 
statute  allowing  two  actions  does  not  apply 
to  this  case,  and,  if  it  does,  the  plaintiffs  have 
already  had  two  actions  for  the  same  cause, 
before  the  commencement  of  this  action, 
which  is  the  third,  asking  relief  in  regard  to 
the  same  subject-matter,"  etc.  The  circuit 
judge  held  that  the  action  first  above  men- 
tioned is  not  within  the  meaning  of  the  act 
limiting  the  plaintiff  to  two  actions.  It  is  an 
equitable  action  In  part,  and  an  action  for 
damages  for  alleged  trespasses  in  part,  and 
in  no  respect  is  it  an  action  "for  the  recovery 


of  real  property,  or  for  tbo  recovery  of  pos- 
session thereof. "  That  this  is  the  second  ac- 
tion for  the  recovery  of  the  real  property  de- 
scribed brought  by  the  plaintiffs,  and  hav- 
ing paid  the  costs  of  the  former  action,  and 
having  commenced  this  within  two  years 
after  the  judgment  in  the  former  action,  fhey 
had  the  right,  und6r  the  statute,  to  bring  the 
present  action;  and  he  ordered  the  plea  of  rea 
judicata  to  be  stricken  out  as  irrelevant  to 
the  present  action. 

From  this  ruling  and  order  the  defendant 
company  appeals  to  this  court  upon  the  fol- 
lowing  exceptions,  alleging  error:  "(1)  In 
deciding  that  the  action  commenced  in  No- 
vember, 1881.  asking  to  enjoin  the  defendant 
company  from  appropriating  any  portion  of 
the  real  estate  herein  sought  to  be  recovered, 
and  for  constructing  a  railroad  through  said 
premises,  and  for  damages  for  having  graded 
and  proceeded  to  construct  said  railroad,  is 
not  within  the  meaning  of  the  act  limiting 
the  plaintiff  to  two  actions.  (2)  In  deciding 
that  the  present  action  for  the  recovery  of 
the  real  property  described  in  the  complaint 
is  the  second  action  brought  by  the  plainti  ffs, 
and  tliat  having  paid  the  costs  of  the  former 
action,  and  having  commenced  this  within 
two  years  after  judgment  in  the  former  ac- 
tion, the  plaintiffs  had  a  right  under  the 
statute  to  bring  the  present  action.  (3)  In 
deciding  that  the  plea  of  res  judicata  is 
irrelevant  to  the  present  action,  and  in  strik- 
ing out  this  plea  of  defendant.  (4)  In  decid- 
ing that  the  act  of  South  Carolina  giving 
two  actions  for  the  recovery  of  realty,  or  re- 
covery of  possession  thereof,  applies  to  ease- 
ments in  said  real  property.  (5)  In  deciding 
that  the  statute  of  the  state,  which  gives  two 
actions  for  the  recovery  of  real  property,  or 
the  recovery  of  the  possession  thereof,  applies 
to  the  present  action  or  that  brought  on  De- 
cember 9,  1882,  when  tliese  two  actions  are 
not  for  recovery  of  title  to  said  pioperty,  nor 
for  the  possession  thereof,  but,  under  the  issue 
made,  are  to  determine  whether  or  not  the  de- 
fendant had  duly  acquired  the  easement  of 
the  right  of  way  for  its  railroad  over  and  upon 
said  real  property.  (6)  In  deciding  that  when 
a  railroad  company,  with  power  to  condemn 
land  for  right  of  way,  obtains  the  consent  of 
the  owners  of  land  to  enter  thereon  and  con- 
struct its  railroad,  it  is  subject  to  two  ac- 
tions, on  determining  the  issue  of  whether  or 
not  said  consent  has  been  duly  given,"  ete. 

The  first  exception  alleges  that  it  was  error 
to  hold  that  the  first  action  of  the  plaintiffs, 
brought  in  November,  1881,  for  injunction, 
damages,  eto.,  was  not  within  the  scope  of 
the  act  limiting  the  plaintiffs  to  two  actions. 
Subdivision  2,  §  98,  Code,  declares  that  "the 
plaintiff,  in  all  actions  for  the  recovery  of  real 
property,  or  the  recovery  of  the  possession 
thereof,  is  hereby  limited  to  two  actions  for 
the  same,  and  no  more:  provided, "  eto.  The 
provision  itself  indicates  that  the  object  was 
to  create  a  limitation,  rather  than  to  give  a 
special  privilege,  in  allowing  two  actions  to 
be  brought  by  the  same  plaintifl  "for  the  re> 
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covery  of  real  property,"  etc.  The  old  ac- 
tion of  ejectment,  by  reason  of  its  fictitious 
proceedings,  could  be  brought  and  repeated 
any  number  of  times;  and  this  provision  was 
originally  made  to  limit  such  actions  to  two, 
and  no  more.  See  Geiger  y.  Kaigler,  15  S. 
C.  271.  In  considering  the  act,  therefore,  the 
court  must  construe  it  strictly,  at  least  not  to 
disregard  its  terms  and  object,  so  as  to  en- 
large the  class  of  actions  entitled  to  two  trials. 
We  agree  that  the  first  action  for  injunction, 
damages,  etc.,  was  not  an  action  for  the  re- 
covery of  real  property,  and  therefore  not 
within  the  meaning  of  the  act. 

All  the  other  exceptions,  in  different  forms, 
make  the  point  that  noneof  the  three  actions 
of  the  plaiotifFs  were  truly  "for  the  recovery 
of  real  property,"  but  were  really  to  detorniine 
whether  or  not,  under  the  issues  made,  the  de- 
fendant'company  bad  duly  acquired  the  ease- 
ment of  the  right  of  way  for  its  railroad  over 
the  lands  in  question.  It  is  urged,  as  the 
general  rule  is  that  no  matter  once  adjudi- 
cated can  be  stirred  again,  except  the  single 
instance  of  an  action  for  the  recovery  of  real 
property,  that  great  care  should  be  taken  to 
ascertain  whether  those  claimed  to  be  are 
really  and  truly  such  actions;  that  all  the 
actions  brought  by  the  plaintiffs  against  tlie 
defendant  company  were  not,  strictly  speak- 
ing, real  actions  at  all,  but  concerning  an 
easement  in  the  lands,  and  nothing  more. 
We  do  not  understand  that  the  circuit  judge 
decided  that  the  act  giving  two  actions  for 
.the  recovery  of  real  property  included  ease- 
ments in  real  property,  but  that  in  constru- 
ing the  act  the  court  is  boun^  by  its  terms, 
and  that,  when  the  action  is  in  form  "for  the 
recovery  of  real  estate, "  it  cannot  look  be- 
yond, to  discover  whether  plaintiffs  have  ul- 
terior purposes  in  bringing  the  action.  The 
two  last  actions  are  regular  in  form  "for  the 
recovery  of  real  propei  ty, "  and  we  agree  with 
the  circuit  judge  that  it  was  right  to  give  the 
plaintiffs,  for  this  time,  the  benefit  of  the  act. 
The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

Simpson,  C.  J.,  and  MoIver,  J.,  concur. 


(30  8.  C.  483) 

Wilson  e.  Eellt  et  at. 

(Bwpreme  Court  of  South  CaroUna.    Haroh  89, 
1889.) 

ATTOBNIT  Aim  ClJBNT— COMPBNBATIOK. 

An  action  by  one  of  the  heirs  and  distributees 
of  a  decedent  against  the  others,  brought  to  effect 
a  sale  of  the  land  in  lieu  of  a  partition  in  speoU,  to 
adjust  advancements  to  distribntees,  and  to  settle 
administration  accounts.  Is  not  a  suit  within  the 
meaning  of  Code  8.  C.  f  140,  authorizing  one  or 
more  persona  to  sue  or  defend  for  the  benefit  of 
others  interested  in  common  In  the  question  litl- 

Sted,  or  when  the  parties  are  numerous,  and  it  is 
pracUcable  to  bring  them  all  before  the  court; 
and  therefore  plaintiff's  attorney  cannot  be  com- 
pensated out  of  the  common  fund,  though  his  serv- 
loes  have  inured  to  the  benefit  of  alL 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  T.B.Fbaskb,  Judge. 
Action  by  £mily  C.  Wilson  against  Jane 


K  Kdly  and  others,  heirs,  etc..  of  Wiley 
Kelly,  deceased,  to  settle  his  estate.  The 
question  as  to  what  attorneys  were  entitled 
to  payment  for  their  services  out  of  thefands 
of  the  estate  was  referred  to  J.  D.  Dunlap, 
master,  who  filed  the  following  report: 

"It  having  been  referred  to  the  master  to 
inquire  and  report  to  this  court  what  attor- 
neys herein  ai'e  entitled  to  fees  to  be  paid  out 
of  the  funds  in  the  hands  of  the  court  for  serv- 
ices rendered  the  estate  of  Wiley  Kelly,  de- 
ceased, in  these  proceedings,  and  also  what 
would  be  a  proper.fee  for  each  attorney,  the 
master  would  respectfully  report:  I  find  aa 
matters  of  fact:  In  the  year  1875  a  petition 
was  filed  in  the  court  of  probate  for  Kershaw 
county,  praying  for  the  sale  of  the  lands  of 
the  estate  of  Wiley  Kelly,  and  for  a  partition 
of  the  proceeds  among  the  parties  entitled. 
The  petitioners  were  represented  by  Mr.  J. 
B.  Kershaw,  attorney  at  law.  The  lands  were 
sold  on  the  terras  set  forth  in  the  complaint 
herein.  Subsequently,  it  having  l>een  decid- 
ed by  the  supreme  court  that  a  court  of  pro- 
bate had  no  jurisdiction  in  an  action  for  par- 
tition, Emily  C.  Wilson,  one  of  the  heirs  of 
Wiley  Kelly,  brought  action  against  the  ad- 
ministrator and  other  heirs,  for  accounting 
and  partition.  Issues  arose  between  the 
heirs  at  law,  who  employed  attorneys  to  pro- 
tect their  interests.  Emily  C.  Wilson  was 
represented  by  Messrs.  Cbesnut  &  Workman ; 
Mrs.  Elizabeth  Witberspoon  by  Mr.  W.  D. 
Trantham;  Mr.  Dorsey  Kelly  by  Messrs. 
Shannon  &  Kennedy;  Mr.  Barnwell  B.  In- 
gram by  Mr.  J.  T.  Hay;  the  Cunningham 
heirs  by  Mr.  J.  D.  Wylie;  and  the  adminis- 
trator, John  R.  Shaw,  by  Mr.  J.  T.  Hay.  The 
first  issue  was  as  to  whether  Dorsey  Kelly 
was  entitled  to  a  share  of  the  estate  of  bis 
father,  without  accounting  for  the  advance- 
ments made  to  him.  He  contended  that  he. 
had  bought  property  from  his  father,  had 
given  bis  note  fur  same,  and  bad  subsequently 
obtained  a  discharge  in  bankruptcy,  which 
relieved  him  from  the  payment  of  the  said 
note.  This  was  hotly  contested  before  the 
master,  the  circuit  and  the  supreme  courts. 
It  was  decided  that  Dorsey  Kelly,  before  le- 
ceiving  any  share  of  the  estate,  would  have 
to  account  for  the  amount  due  on  the  note 
given  to  bis  father.  Messrs.  Chesnut  & 
Workman,  Hay  and  Trantham,  contended  for 
the  heirs  at  law  opposed  to  the  claim  of  Dor- 
sey Kelly,  who  was  represented  by  Messrs. 
Shannon  &  Kennedy.  The  result  of  this  con- 
test was  beneficial  to  the  interests  of  the 
heirs  at  law.  The  next  issue  was  made  by 
the  Cunningham  heirs,  represented  by  Mr. 
J.  D.  Wiley,  and  opposed  by  the  other  heirs, 
represented  by  the  attorneys  above  named. 
This  issue  was  before  the  master  and  the  cir- 
cuit court,  and  the  claim  was  disallowed  by 
the  circuit  court.  The  result  of  this  contest 
was  beneficial  to  the  interests  of  the  heirs  at 
law.  The  third  issue  was  in  regard  to  the 
Judgment  of  D.  A.  Williams,  administrator 
de  bimU  non  of  the  estate  of  Wm.  McKenna 
against  John  B.  Shaw,  administrator  of  the 
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estate  of  Wilej  Kelly.  It  was  contended  by 
Messrs.  Chesnut  A  Workman,  Hay,  Tran- 
tham,  and  Shannon,  that  the  said  Judgment 
bad  been  erroneously  entered  for  a  much 
larger  amount  than  was  due,  and  that  the 
same  should  be  corrected,  so  as  to  reduce  it  to 
the  amount  actually  due.  This  was  fought 
before  the  master,  the  circuit  and  supreme 
courts,  and  resulted  by  the  judgment  being 
reduced  in  the  sum  of  eight  hundred  and  five 
dollars,  a  saving  to  the  estate  to  that  extent. 
In  this  contest  the  administrator,  John  B. 
Shaw,  was  represented  by  Mr.  J.  T.  Hay. 

"Many  references  in  regard  to  the  fore- 
going issues  were  held  before  the  master,  at 
which  the  above-named  attorneys  were  pres- 
ent to  protect  the  interest  of  their  clients. 
The  administrator,  John  R.  Shaw,  accounted 
before  the  master  for  his  actings  and  doings 
in  relation  to  the  estate  of  Wiley  Kelly  at  the 
references  held  for  this  purpose.  Messrs. 
Cbesnut  &  Workman,  Hay  &  Trantham  at- 
tended, and  protected  the  interests  of  the  es- 
tate. These  attorneys  rendered  other  serv- 
ices in  relation  to  the  accounting  of  the  ad- 
ministrator, which  inured  to  the  benefit  of 
the  estate.  Messrs.  Chesnut  &  Workman 
rendered  other  services  which  were  benefi- 
cial to  the  estate  as  well  as  to  the  interest  of 
their  client.  The  work  and  services  done 
and  rendered  by  Messrs.  Chesnut  A  Work- 
man in  contending  for  and  sustaining  the 
points  miide  by  them  were  reasonably  worth 
the  sum  of  one  thousand  dollars,  but  pay- 
ment of  same  cannot  be  made  from  the  gen- 
eral fund  belonging  to  the  estate  of  Wiley 
Kelly.  The  said  attorneys  were  employed 
by  Mrs.  Emily  C.  Wilson  alone,  and  bad  no 
contract  as  to  their  services  with  any  one  au- 
thorized to  bind  the  estate.  That  the  serv- 
ices of  Mr.  W.  D.  Trantham  were  reasonably 
worth  five  hundred  dollars,  but  the  same 
should  not  be  paid  from  the  general  fund, 
but  by  Mrs.  Witherspoon,  who  employed 
him.  That  the  services  of  Mr.  J.  T.  Hay, 
rendered  in  the  contests  arising  between  the 
heirs  at  law  of  Wiley  Kelly,  were  reasonably 
worth  three  hundred  dollars,  but  he  will 
have  to  look  to  Barnwell  B.  Ingram,  who 
alone  employed  him,  for  the  payment  of  same. 
That  the  services  of  Mr.  J.  T.  Hay,  rendered 
in  the  matter  of  the  Judgment  of  Williams, 
administrator  of  McKenna,  and  for  repre- 
senting the  admin  strator  in  his  accounting 
before  the  master,  w^ere  reasonably  worth 
two  hundred  dollars;  and  that  the  same 
should  be  allowed  as  a  charge  against  the  es- 
tate, he  having  been  employed  by  the  admin- 
istrator, the  legal  representative  of  the  estate. 
That  the  sum  of  fifty  dollars  has  been  paid 
Mr.  Hay  by  the  administrator,  leaving  a  bal- 
ance of  one  hundred  and  fifty  dollars,  which 
should  be  paid  him  out  of  the  funds  in  the 
bands  of  the  court. 

"I  find  as  conclusions  of  law:  (1)  That 
although  the  services  rendered  by  the  attor- 
neys herein  referred  to  have  inured  to  the 
benefit  of  others  with  whom  there  was  no 
contract  relation,  either  directly  or  through 


some  agent  or  representative,  the  same  af- 
fords no  legal  foundation  for  a  charge  against 
such  other  persons.  In  Westmoreland  v. 
Martin,  24  S.  C.  240,  it  is  decided  that  an  at- 
torney's right  to  fees  must  in  every  case  rest 
on  contract  made  with  the  party  himself  who 
is  charged,  or  with  bis  representative.  No 
legal  claim  for  compensation  can  be  founded 
upon  services  incidentally  benefiting  a  party 
other  than  the  employer  as  against  that  par- 
ty, because  of  the  incidental  benefits.  In 
Hand  v.  Railroad  Co.,  21  S.  0. 182,  it  is  laid 
down  that  no  one  can  legally  claim  compen- 
sation for  voluntary  services,  however  ben- 
eficial they  may  be,  nor  for  incidental  bene- 
fits flowing  to  a  party  as  a  result  of  services 
rendered  under  the  employment  of  another 
party.  In  Hubbard  v.  Camperdown  Mills, 
25  S.  C.  496,  1  S.  E.  Bep.  5,  (decided  No- 
vember 22,  1886,)  it  is  held  that  a  claim  for 
professional  services,  resting  as  it  does  upon 
contract,  cannot  be  made  a  charge  against 
persons  other  than  the  client,  by  the  simple 
fact  that  the  services  have  inured  totheii 
l>enefit  The  master  is  of  the  opinion  that 
Messrs.  Chesnut  A  Workman.  Trantham  and 
Hay  (except  as  to  the  services  rendered  by 
Mr.  Hay  to  John  B.  Shaw,  administrator) 
are  not  entitled  to  any  fees  to  be  paid  out  of 
funds  in  the  hands  of  the  court.  (2)  That 
Mr.  J.  T.  Hay,  having  rendered  services  for 
the  benefit  of  the  estate,  and  having  been 
employed  by  John  R.  Shaw,  the  legal  repre- 
sentative of  the  estate  of  Wiley  Kelly,  is  en- 
titled to  compensation  to  be  paid  out  of  the 
funds  in  the  hands  of  the  court.  Tbe  ad- 
ministrator was  a  necessary  party  to  the  ac- 
tion in  so  far  as  set  forth  in  the  findings  of 
fact,  and  as  such  had  a  right  to  employ  coun- 
sel. That  th6  sum  of  one  hundred  and  fifty 
dollars  should  be  paid  to  Mr.  J.  T.  Hay  out 
of  the  funds  in  the  hands  of  tbe  court  fur 
said  services.  All  which  is  respectfully  sub- 
mitted. J.  D.  DuNLAF,  Master.  August 
20,  1888." 

The  court  overruled  exceptions  to  this  re- 
port, and  decreed  in  accordance  with  it. 
Plaintiif  appeals. 

W.  H.  R.  Workman  and  Lyles  A  Eayna- 
worth,  for  appellant.  Earle  d:  Purdy  and 
T.  J.  Klrhland,  for  respondents. 

McGowAM.  J.  This  appeal  involves  the 
question  of  the  allowance,  out  of  funds  in  the 
circuit  court,  of  a  fee  fur  the  professional 
services  of  the  attorney  for  the  plaintiff.  Tbe 
appellant's  statement  of  facts,  which  is  not 
questioned,  is  as  follows:  "Wiley  Kelly, late 
of  the  county  of  Kershaw,  departed  this  life 
intestate,  leaving  a  considerable  estate  of 
real  and  personal  property.  Letters  of  ad- 
ministration were  granted  to  one  John  B. 
Shaw  about  January  22,  1875,  and  proceed- 
ings were  thereafter  commenced  in  the  pro- 
bate court  for  the  partition  of  the  real  estate 
of  the  decedent,  and  progressed  to  a  sale  of 
the  lands,  but  before  compliance  by  the  pui^ 
chasers  it  was  decided  by  this  court  that  the 
court  of  probate  was  without  Jurisdictioa  in 
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such  matter,  and  the  proceedin;^  came  to  an 
«nd.  Thereupon  this  action  was  commenced 
by  the  plaintiff,  Emily  C.  Wilson,  one  of  the 
distributees,  (1)  to  confirm  the  sales  made  by 
the  probate  court,  as  they  were  considered 
advantageous;  (2)  to  adjust  the  rights  of  all 
parties  to  the  cause  on  account  of  advance- 
ments received,  and  debts  due  by  the  distrib- 
utees; and  (3)  for  an  accounting  by  tlie  ad- 
ministrator. The  plainti£(,  not  having  pur- 
chased any  of  the  lands  at  the  probate  sale, 
had  no  interest  in  any  of  the  questions  which 
arose,  other  than  such  as  was  in  common  be- 
tween her  and  the  others,  who  were  ulti- 
mately decided  to  be  entitled  to  the  estate. 
During  the  progress  of  the  litigation  a  re- 
ceiver was  appointed,  and  several  important 
questions  arose  and  provoked  active  litiga- 
tion. Mr.  Workman,  the  plaintiff's  attorney, 
taking  the  leading  part  in  the  litigation.  The 
points  made  and  argued  are  all  clearly  stated 
in  the  report  of  the  master,  J.  D.  Dunlap, 
Esq.,  which  should  appear  in  the  report  of 
the  case.  The  master  found  that  01,000 
would  be  reasonable  compensation  for  the 
services  of  Mr.  Workman,  but  that,  although 
the  services  rendered  inured  to  the  benefit  of 
all  the  heirs,  tliere  was  no  contract  relation 
between  them  ami  the  attorney  of  the  plain- 
tiff, either  directly  or  through  some  agent 
or  representative,  and  therefore  the  same  af- 
fords no  legal  foundation  for  a  charge  against 
«uch  other  persons. "  Upon  exceptions  to  the 
re|>ort.  Judge  Eraser  confirmed  it,  and  made 
it  the  judgment  of  the  court.  From  this 
-order  the  plaintiff  appeals  upon  the  following 
exceptions:  "(1)  Because  his  honor  held  that 
'  the  doctrine  which  allows  fees  to  a  counsel 
for  a  representation  of  a  class  does  not  apply 
to  a  csise  like  this.'  ^2)  Because  bis  honor 
did  not  find,  as  a  matter  of  fact,  that  the 
services  of  plaintiff's  counsel  mentioned  in 
the  master's  report  were  rendered  in  creating 
and  preserving  a  fund  in  the  hands  of  the 
court  for  common  distribution  amopg  the 
parties  now  entitled  thereto,  with  the  acqui- 
-escence  and  approval  of  the  court  administer- 
ing said  fund:  and  the  plaintiff  stood  before 
the  court  as  a  representative  of  siicli  class. 
(3)  Because  his  honor  disallowed  the  plain- 
tiff's claim  for  counsel  fees,"  etc. 

Section  140  of  the  Code  provides  that 
"when  the  question  is  one  of  a  common  or 
general  interest  of  many  persons,  or  when 
the  parties  are  numerous,  and  it  may  be  im- 
practicable to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  bene- 
fit of  the  whole."  The  question  as  to  the 
principle  on  which  counsel  fees  may  be 
charged  has  lately  been  several  times  before 
this  court ;  and,  as  we  think,  it  has  been  set- 
tied  that,  "where  compensation  is  allowed 
-out  of  a  common  fund  belonging  to  others, 
for  expenses  incurred  and  services  rendered 
in  behalf  of  the  common  interest,  it  is  upon 
the  principle  of  representation  or  agency,  «. 
g.,  to  the  plaintiff  in  a  creditor's  bill,  or  to  a 
■defendant  made  a  party  as  a  representative  of 
-a  class  too  numerous  to  be  served."    See 


Hand  V.  Railroad  Co.,  21  S.  C.  165;  West- 
moreland v.  Martin,  24  S.  C.  240;  Ilubbard 
V.  Camperdown  Mills,  25  S.  C.  496,  1  S. 
£.  Bep.  5.  According  to  these  authorities 
the  only  matter  for  decision  here  is  whether 
the  question  made  by  the  plaintiff  was  "one 
of  a  common  or  general  interest  of  parties 
too  numerous  to  be  served"  in  the  sense  of 
the  rale.  The  parties  were  not  numerous, 
and  were  all  brought  by  summons  before  the 
court.  It  was  held  in  the  case  of  Bannister 
V.  Bull,  16  S.  C.  229.  that  thewords  "one  or 
more  to  sue  for  the  benefit  of  others, "  in  the 
Code,  does  not  apply  to  co-tenants,  "but  were 
ipanifestly  intended  for  creditors  of  an  in- 
solvent estate,  and  cases  of  that  character, 
where  the  interest  is  in  common.  They  (co- 
tenants)  may  be  said,  in  one  sense,  to  have  a 
common  interest.  •  ♦  •  They  have  in- 
terests in  the  same  property  while  it  remains 
undivided,  but  such  interests  are  distinct. 
Each  has  a  right  to  the  extent  of  bis  share." 
We  have  no  doubt  whatever — indeed,  it 
comes  within  our  personal  knowledge — that 
Mr.  Workman,  in  maintaining  the  rights  of 
his  client,  the  plaintiff,  who  was  one  of 
the  distiibutees.  rendered  valuable  services, 
which  .inured  to  the  benefit  of  her  co-distrib- 
utees; but  we  are  unable  to  see  upon  what 
principle,  legal  or  equitable,  we  would  be 
justified  in  ordering  his  fees  to  be  charged 
upon  the  general  estate.  We  agree  with  the 
master  and  circuit  judge  that  "the  doctrine 
which  allows  fees  to  a  counsel  for  a  repre- 
sentation of  a  class  does  not  apply  to  a  case 
like  this. "  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  G.  J.,  and  MoIveb,  J.,  concur. 


(80  S.  C.  490) 

Owens  e.  Gentry  et  al. 

(Supreme  Court  of  Snuth  Carolina.    Haroh  90, 
1889.) 

RkPLBVIN — EVIDENCB — AoBIGUI.TUKAt,  LiBKB. 

1.  In  an  action  to  recover  a  portion  of  a  crop 
which  bad  been  seized  under  an  afnricultural  lien 
warrant,  it  was  denied  that  plaintiff  had  any  in- 
terest in  the  crop,  and  it  appeared  that  she  claimed 
title  by  reason  of  the  fact  that  the  land  on  which 
the  crop  was  raised  had  been  conveyed  to  her  by 
her  husband.  Held,  that  evidence  that  the  hus- 
band had  rented  a  portion  of  the  land  In  his  own 
name  to  a  third  party  was  relevant,  for  the  pur- 
pose of  showing  that  he  managed  the  land  In  all 
respects  as  though  it  was  his  own. 

2.  In  such  case,  where  the  husband  had  been 
allowed  to  raise  a  crop  upon  the  land  on  his  own 
account,  and  the  lien  sought  to  be  enforced  had 
been  plaoed  upon  the  crop  by  the  husband  for 
fertilizers,  it  was  not  error  to  charge  that,  if  the 
jury  were  not  satisfied  by  the  preponderance  of  the 
testimony  that  the  property  seized  was  the  pl^n- 
tiff*s,  then,  of  course,  she  was  not  entitled  to  re- 
cover. 

8.  An  affidavit  was  sufSoient  to  authorize  the  Is- 
suance of  the  lien  warrant,  wldch  recited  that  the 
affiant  was  informed  and  believed  that  the  hus- 
band was  disposing  of  his  crops  in  order  to  defeat 
the  said  lien,  and  which  gave  as  reasons  for  such 
lielief  that  the  husband  had  sold  a  portion  of  his 
crop  without  t4>plying  any  of  the  proceeds  to  the 
satisfaction  of  the  Hen,  and  that  he  had  failed  to 
keep  his  promises  with  reference  to  payment. 
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4.  In  an  action  of  claim  and  dellveiy,  it  la  proper 
for  the  oonrt  to  direct  the  form  of  the  verdict. 

5.  In  an  action  against  a  sberiit  for  an  alleged 
wrongful  seizure  of  property,  the  warrant  and 
papers  under  which  the  sheriff  acted  may  be  put  In 
evidence  on  the  cross-examination  of  plaintiff's 
wltncsr. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Wallace,  Judge. 

Thomson,  NUslwls  &  Moore,  for  appellant. 
Bomar  &  Simpson,  for  respondents. 

McGowAK, -J.  This  was  an  action  of 
claim  and  delivery  of  personal  property,  viz., 
40  bushels  of  corn,  worth  930,  and  650  bun- 
dles of  fodder,  worth  ^.25,  and  one  lock  and 
key,  worth  $1.  The  defendants  answered 
that,  as  sheriff  and  deputy-sheriff  for  Spar- 
tanburg, they  took  the  property  claimed  by. 
virtue  of  an  agricultural  lien  warrant  issued 
by  the  clerk  of  the  court  (Trimmier)  at  the 
instance  of  the  Ashepoo  Phosphate  Company 
of  Charleston,  against  William  B.  Owens, 
the  husband  of  the  plaintiff,  and  had  sold  the 
same,  and  applied  the  proceeds  to  the  agricult- 
ural lien  debt  aforesaid;  denying  tliat  the 
property  was  seized  wrongfully  or  malicious- 
ly or  viulently,  but  in  the  discharge  of  their 
ofllcialduty;  and  denying  that  the  property 
belonged  to  the  plaintiff,  or  that  she  had  any 
interest  therein.  The  cause  came  on  for 
trial  before  Judge  Wallace,  when  it  ap- 
peared that  the  property,  corn,  and  fodder 
taken  was  a  part  of  the  crop  raised  on  the 
place  upon  which  W.  li.  Owens  and  his  family 
resided;  that  the  land  (113 acres)  belonged  to 
W.  B.  Owens,  but  the  year  before  had  been 
conveyed  to  his  wife,  the  plaintiff,  "in  con- 
sideration of  <lve  dollars,  and  the  services 
which,  during  their  married  life,  she  had 
rendered"  to  the  grantor,  her  husband;  that 
Owens,  the  husband,  by  authority  of  his  wife, 
rented  in  bis  own  name  part  of  the  land  to 
one  Bishop  upon  shares  in  the  crop,  and  cul- 
tivated the  remainder  himself  for  the  year 
1886;  that  on  May  22,  1886,  W.  B.  Owens, 
in  his  own  name,  entered  into  an  agreement 
in  writing  with  the  Ashepoo  Pliospliate  Com- 
pany, and  thereby  promised  to  pay  them,  on 
or  before  October  15,  1886,  the  sum  of 
877.84,  for  fertilizers  delivered,  "to  be  used 
by  him,  the  said  Owens,  in  making  crops 
during  the  current  year  on  lands  cultivated 
by  him,  known  as  his,  and  belonging  to  him- 
self," and  to  secure  said  debt  Owens  gave 
the  company  a  lien  on  alt  crops  raised  on  said 
lands  during  the  year  1886.  On  December 
29,  1886.  C.  S.  Greenleaf,  the  agent  of  the 
Ash^KK)  Company,  made  an  afildavit  "that 
deponent  has  been  informed  and  believes 
that  the  said  W.  B.  Owens  is  disposing  of 
his  said  crops,  with  the  intention  of  defeating 
the  lien  of  said  company,  and  that  his  reasonu 
for  his  belief  are  as  follows:  That  the  said 
W.  B.  Owens  has  sold,  as  deponent  is  in- 
formed and  believes,  several  bales  of  cotton 
raised  on  s»d  lands  in  1886, — the  deponent 
does  not  know  the  exact  number, — and  has 
applied  none  of  the  proceeds  of  said  sales  to 
the  payment  of  said  lien  debt;  that  some  time 


in  November,  1886,  he  promised  de[K>nent  to 
pay  at  least  a  part  of  said  debt,  fixing  the 
day  therefor,  but  failed  to  come  and  make 
such  payment;  after  making  said  promises,  he 
sold,  as  deponent  is  informed  and  l>e]ieves,  a 
part  of  his  said  crop,"  etc  Thereupon  ttie 
clerk  of  the  court  issued  the  agricultural  war- 
rant, under  which  the  defendants  took  the 
property  sued  for. 

The  plaintiff  requested  the  judge  to  charge 
"(1)  that  the  afiSdavit  in  evMence  was  not 
sutflcient  to  authorize  the  issuance  of  the 
warrant,  and  such  warrant  was  null  and 
void;  (2)  that  the  sheriff,  in  proceeding  to 
enforce  agricultural  liens,  acts  at  Ms  peril  if 
he  attempts  to  enforce  a  lien  upon  a  warrant 
notsuppoited  bysufBcient  affidavit,  such  affi- 
davit having  been  previously  brought  to  liis 
knowledge. "  Under  a  full  and  lucid  charge, 
the  jury  found  a  verdict  "for  the  defendants, " 
and  the  plaintiff,  having  failed  in  a  motion 
for  a  new  trial,  now  appeals  upon  the  fol- 
lowing grounds  of  alleged  error:  "(1)  In  al- 
lowing the  defendant,  on  cross-examination 
of  plaintiff's  witness,  to  put  in  evidence  the 
agricultural  Uen  warrant,  and  the  papers  at- 
tached thereto.  (2)  In  allowing  in  testimony 
the  contract  between  W.  B.  Owens  and  Sand- 
ford  Bishop.  (3^  In  charging  that  if  the 
jury  were  not  satisfied  by  the  preponderance 
of  the  testimony  that  the  property  was  the 
plaintiff's,  then,  of  course,  she  was  not  en- 
titled to  recover.  (4)  In  prescribing,  as  he 
did,  the  form  of  the  verdict  the  jury  slx>uld 
render.  (5)  In  refusing  to  charge  that  the 
affidavit  in  evidence  was  not  sufficient  to 
authorize  the  issuance  of  the  warrant,  and 
that  such  warrant  was  null  and  void.  (6) 
In  refusing  to  charge  that  the  sheriff,  in  pre> 
ceeding  to  enforce  agricultural  liens,  acts  at 
his  peril,  if  he  attempts  to  enforce  a  lien 
upon  a  warrant  not  supported  by  a  sufficient 
affidavit;  such  affidavit  lieing  previously 
brought  to  his  knowlege.  (7)  In  refusing  to 
grant  the  motion  for  a  new  trial,"  etc. 

As  to  the  first  ex<!eption,  the  deiendants, 
sheriff  and  deputy,  took  the  property  official- 
ly under  a  warrant  regularly  lodged.  The 
plaintiff,  in  order  to  prove  her  case,  put  up 
as  a  witness  the  deputy-sheriff,  who  proved 
the  seizure  and  sale,  and  upon  cross-exam- 
ination said:  "The  lien  warrant  I  hold  in 
my  hand  was  my  authority  tor  making  the 
levy."  Plaintiff's  attorney  objected,  and  the 
judge  said:  "He  can  identify  and  prove  a 
paper,  and  in  that  way  put  the  paper  in  evi- 
dence. He  can  make  out  his  whole  case  by 
tills  witness,  if  possible."  The  warrant  and 
record  under  which  the  sheriff  acted  was 
certainly  admissible  in  evidence,  and  the 
only  point  involved  was  as  to  the  time  when 
it  could  be  introduced.  We  do  not  see  why 
the  warrant  and  the  whole  record  could  n«^ 
be  proved  on  the  cross-examination  of  one  of 
plaintiff's  witnesses.  In  great  strictness, 
the  matter  proved  was  merely  part  of  the 
case  for  the  defendants,  to  be  read  and  con- 
sidered with  their  evidence,  but  that  did  not 
prevent  the  proof  upon  cross^xaminaUon. 
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Tbe  English  rule  upon  the  subject  prevails 
ill  this  state.  Kibler  v.  Mcllwarn,  16  S.  C. 
554;  Dillai^  v.  Samuels,  2-5  S.  C.  322. 

Second.  We  do  not  see  why  the  rent  note 
of  Bishop  to  W.  R.  Owens  was  not  adtnissi- 
bie.  The  point  in  issue  was  whether  the 
plaintiff,  Mrs.  Owens,  allowed  ber  husband, 
W.  R.  Owens,  aa  ber  agent,  to  manage  the 
land  in  all  respects  as  bis  own,  and,  as  he 
said  himself,  "just  the  same  as  if  it  belonged 
to  bin),"  to  rent  it  to  others,  or  to  cultivate 
it  himself.  Upon  that  issue  it  was  "rele- 
vant" to  prove  that  W.  R.  Owens  rented  to 
another,  in  bis  own  name,  a  part  of  the  very 
land  he  had  conveyed  to  bis  wife,  and  a  part 
of  which,  with  the  concurrence  of  his  wife, 
be  cultivated  himself.  He  could  not  culti- 
vate the  land  as  a  lesseei  and  at  the  same 
time  deny  bis  lien  on  the  crop  for  fertilizers. 

Third.  We  do  not  think  it  was  error  to 
-charge  "that,  if  the  jury  were  not  satisfied 
by  the  preponderance  of  the  testimony  that 
the  property  was  tbe  plaintiff's,  then,  of 
«ourse,  she  was  not  entitled  to  recover." 
Asa  general  rule,  certainly,  parties  are  only 
allowed  to  recover  pi-operty  which  belongs  to 
them.  We  do  not  think  this  case  analogous 
to  that  of  the  chimney  sweeper's  boy  who 
found  a  jewel,  and  was  held  to  be  entitled  to 
recover  it,  in  an  action  of  trover,  against  all 
but  the  true  owner.  There  was  no  clear 
and  exclusive  possession  in  tbe  plaintiff  here. 
Tlie  title  of  the  land  was  in  her  name,  but 
.  she  lived  with  her  husband,  and  permitted 
him  to  make  a  crop  upon  it  on  his  own  ap- 
«ount;  and  the  jury  may  very  well  have  con- 
cluded that  the  crop  was  in  the  possession  of 
tbe  husband,  who  made  it,  and  in  doing  so 
bad  placed  a  lien  upon  it  for  fertilizers.  He 
-cannot  be  permitted  to  give  a  lien  upon  the 
crop  as  his  own  property  with  the  knowledge 
of  his  wife,  and  then  claim  that  it  belongs  to 
ber,  and  she  nevpr  authorized  that  contract. 

Fourth.  "That  the  alleged  lien  warrant 
was  wholly  irregular,  insufBcient,  and  void, 
and  could  not  protect  the  defendants  in  act- 
ing under  it,  and  their  proceedings  were  at 
thei  r  poril. "  It  might  bo  enough  to  say  that 
this  question  was  not  considered  by  the 
judge  below,  although  be  was  requested  to 
charge  upon  tbe  subject;  for  the  reason,  as 
we  suppose,  that  the  defendant  himself  did 
not  make  the  objection,  but  it  was  made  by 
a  stranger  to  that  proceeding.  If,  however, 
W.  R.  Owens  himself  were  before  ti>e  court, 
and  making  the  objection,  we  do  not  think  it 
-could  be  sustained.  The  attidavit  of  Green- 
leaf,  llie  agent,  was  never  controverted.  It 
was  very  full,  giving  bis  reasons  for  the  be- 
lief that  tbe  said  W.  R.  Owens  "is  disposing 
of  bis  said  crop  with  the  intention  of  defeat- 
ing tbe  lien  of  the  said  company."  See  Mon- 
day V,  Elmore,  27  8.  C.  131, 3  S.  E.  Rep.  66, 
in  which  the  chief  justice  said:  "It  must  be 
remembered  that  this  was  a  proceeding  upon 
an  agricultural  lien,  and  while  this  lien  law 
dues  provide  that  the  affidavit  for  a  warrant 
-of  seizure  in  such  cases  should  •  conform,  as 
nearly  as  may  be,'  to  tbe  practice  in  ordinary 


attachments,  yet  4here  is  this  material  dis- 
tinction between  the  two:  In  attachment 
cases  there  is  no  lien  on  the  property  at- 
tached, which  it  is  intended  to  enforce,  and 
consequently  the  mere  disposition  of  the  prop- 
erty might  not  in  itself,  perhaps,  be, a  suffi- 
cient statement  showing  the  intent  to  de- 
fraud. But  in  agricultural  contracts  there  is 
a  lien,  and  a  statement  that  the  debtor  is 
disposing  of  his  property  to>  defeat  this  lien 
contains  facts  bearing  directly  on  the  in- 
tent," etc. 

Fifth.  We  are  unable  to  see  that  the  judge 
erred  "in  prescribing,"  as  he  did.  the  form 
of  the  verdict,  and  in  refusing  a  motion  "for 
a  new  trial."  The  verdict,  in  an  action  "for 
claim  and  delivery  of  personal  property,"  is 
somewhat  long  and  out  of  the  usual  course, 
and  to.  all  but^wyers  needs  to  be  explained. 
We  think  the  judge  did  right  in  giving  to 
the  jury  the  form,  and  that  the  form  given 
tvas  correct.  We  cannot  say  that  he  com- 
mitted error  of  law  in  refusing  to  grant  a 
new  trial.  Tbe  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  af- 
Armed. 

SiMFsoN,  C.  J.,  and  MqIvsb,  J.,  concur. 


(ffi  aa.  5!>9) 

Harrison  et  al.  o.  Jonks. 

(Supreme  Court  of  Georgia.    April  8, 1889.) 
Deed— CoiisTBUCTiON— He  IBS. 

When  an  estate  is  limited  in  ultimate  remainder 
to  the  right  heirs  by  blood  of  the  wife,  (first  ten- 
ant for  life,)  though  not  to  take  effect  in  posses- 
sion until  the  death  of  the  husband,  (second  tenant 
for  life,)  the  persons  oontemplated  to  take  in  re- 
mainder are  those  kindred  of  the  wife  who,  accord- 
ing to  the  laws  of  inheritance,  would  take  by  de- 
scent at  her  death;  not  such  as  would  take  at  the 
death  of  the  husband  if  the  wife  had  survived  until 
that  time.  In  other  words,  the  heirs  of  the  first 
tenant  for  life  are  to  be  ascertained  at  her  death, 
and  not  at  the  death  of  the  second  tenant  for  life. 

{Syllabus  by  the  Court.) 

Error  from  superior  court.'Cbatbam  county, 
Adams,  Judge. 

W.  W.  Montgomery,  for  plaintiff  in  error. 
J.  R.  Sauany,  for  defendants  in  error. 

Bleckubpt,  C.  J.  The  instrument  present- 
ed for  our  construction  is  an  antenuptial  set- 
tlement in  trust,  executed  in  1842.  The  con- 
veyance embraced  both  realty  and  personalty, 
but  realty  alone  is  iuvolved  in  the  present 
controversy.  Tiie  literal  terms  of  the  in- 
strument appear  in  the  official  report.  So  far 
as  now  material,  the  trusts  created  were  sub- 
stantially as  follows:  First,  for  the  separate 
use  of  the  wife  during  her  life;  secondly, 
then  for  the  use  of  the  husband  during  his 
life;  thirdly,  then  for  the  use  of  the  children, 
if  any,  in  fee;  and,  fourthly,  if  no  children, 
then  and  in  that  case,  upon  his  death,  for  tbe 
use  of  her  right  heirs  by  blood,  forever.  She, 
having  bad  no  child,  died  in  1869.  He  died 
in  18U6.  At  the  time  of  her  death,  her  right 
beirs  by  blood  were  a  brother  and  a  sister, 
both  of  whom  died  before  he  died,  and  both 
left  children,  some  of  jtbem  the  plaintiffs  in 
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erroi,  surviving  when  be  died.  Tlie  sole 
question  for  decision  is  wlietlier  tliese  chil- 
dren or  their  parents  were  her  "riglit  heirs 
by  biood,"  within  the  meaning  and  iegal  effect 
of  the  settlement. 

The  general  rule  undoubtedly  Is  that  heirs 
are  those  persons  upon  wliom  a  descendable 
estate  is  cast  by  law  upon  the  owner's  death. 
It  must  follow  that  "right  heirs  by  blood" 
are  such,  and  so  many  of  the  heirs  general 
as  would  by  reason  of  blood  participate  in 
such  an  estate  were  it  so  cast.  All  collateral 
inheritance  is  by  rea.oon  of  blood  only. 
Brotlier  and  sister  are  collaterals;  so  are 
nephew  and  niece.  It  is  not  disputed  that 
the  former  two  are  nearer  in  degree  than  the 
latter  two.  We  can  see  nothing  in  the  settle- 
ment to  indicate  that  the  heirs  are  to  be 
looked  for  at  the  death  of  the  husband,  rath- 
er than  at  the  death  of  the  wife.  As  soon  as 
those  in  whom  the  ultimate  remainder  was  to 
vest  were  ascertained,  that  remainder  vested; 
and  these  persons  were  ascertained  when  the 
wife  died,  for  then  it  became  linown  with 
absolute  certainty  who  were  her  "right  heirs 
by  blood."  They  did  not,  by  dying,  cease  to 
be  such  heirs,  and  admit  a  new  se^  but  died 
without  leaving  any  vacancy  in  thecharadier, 
or  any  room  for  substitution.  Whatsoever 
their  children  acquired  of  the  property  em- 
braced in  this  settlement  came  through  them, 
and  did  not  come  over  their  heads,  or  under 
their  feet.  If  the  children  claim  by  descent, 
the  propositus,  as  to  them,  is  their  parent, 
not  their  aunt;  and,  if  tbey  claim  by  pur- 
chase, their  title  Is  the  parent's  will,  not  the 
settlement.  Here  the  nephews  and  nieces 
are  not,  and  never  have  been,  the  h^irs  of 
their  aunt.  Her  heirs  by  blood  were  her 
brother  and  sister,  and  she  has  not  had,  and 
never  can  have,  any  other  heirs  by  blood. 
Indeed,  as  she  left  a  husband,  who,  accord- 
ing to  our  statute,  there  being  no  children, 
was  her  sole  heir  at  law,  even  the  brother  and 
Bister  were  not  heirs,  but  only  the  persons 
who  would  have  been  heirs  had  blood  alone 
been  regarded.  Thedesignationby  the  word 
"heirs"  of  persons  who  were  not  heirs  was 
intended  as  a  description  of  a  class  of  persons, 
and,  though  not  accurate,  is  perfectly  intel- 
ligible; the  meaning  being,  such  of  the  wife's 
kindred  as,  by  the  laws  of  inheritance,  would 
be  her  heirs  were  the  husband  already  dead 
when  she  herself  died.  The  intent  was  to  ex 
elude  the  husband  as  heir  at  law  of  the  wife, 
and  to  substitute  her  next  of  kin  at  the  time 
of  her  death;  and  this  intent  was  to  prevail 
whether  be  survived  her  or  not.  The  settle- 
ment, as  we  have  said,  contains  no  words  i«i- 
dlcating  that  the  right  heirs  of  the  wife  by 
blood  were  to  be  sought  for  at  the  death  of 
the  husband  rather  than  at  her  own  death. 
This  being  so,  the  general  rule  obtains.  Dan- 
vers  v.  Clarendon,  1  Yern.  35;  Doe  v.  Spratt. 
5  Barn.  &  Adol.  731;  Newkirk  v.  Hawes,  5 
Jones,  Eq.  265;  Abbott  v.  Brad8treet,3  Allen, 
587;  Minot  v.  Tappan,  122  Mass.  535;  T  ive 
v.  Torr,  128  Mass.  88 ;  Hawk.  Wills.  94,  S  >.  e^ 
Sebouler.  Wills,  g  563.    In  Haddock  y. 


Perham,  70  Ga.  572.  there  was  no  dispute  as 
to  the  persons  filling  the  description  of  "  heirs" 
of  the  testator,  (see  page  575;)  and,  oonse- 
quently,  there  was  no  occasion  to  distinguish 
in  that  regard  between  any  two  groups  or 
classes  of  persons.  What  was  said  upon  the 
point  was  merely  casual  or  incidental,  and  is, 
we  think,  to  be  treated  as  obiter.  We  con- 
Bne  this  opinion  to  the  one  question  made  in 
the  briefs  of  counsel,  and  above  decided. 
The  controlling  effect  of  this  question  upon 
the  main  cause  we  understand  is  conceded. 
Judgment  aflftimed. 


(B  Qa.  SIS) 

BoBiNSON  et  a2.  e.  Statb. 

(Supreme  Court  of  Oeorgla,    April  8, 188ft.) 

Cbucixai.  Law— Continujlnoi — Iitbtructtoxs— 
Btidxngb  — Rbscub. 

1.  Resoae  and  aiding  a  priaoner  to  eaoape,  with- 
in the  purview  of  the  Code  of  Georgia,  diatin- 
gulsbed. 

2.  The  evidence  was  snfflolent  to  show  the  par- 
ticipation of  each  of  the  aooused  In  tiie  guilty  acL 

8.  Contlnaanoe  or  postponement  of  the  trial  was 
not  required  for  the  absence  of  one  of  the  prison- 
■er's  counsel  after  his  leaye  of  absenoe  had  ex- 
pired. 

4.  The  array  was  not  disqnaUfledhy  hearing  the 
evidence  alone,  wlthont  forming  or  ezpreeaing  any 
opinion  thereon.  The  panel,  lacking  two  jurors  A 
being  full,  was  properly  filled  by  adding  the  re- 
quired number. 

5.  Exception  to  remark  of  the  court,  "  Yes,  jes  I ' 
etc.,  too  trivial  to  require  diacossion. 

6.  The  sentence  of  a  prisoner  connected  with  the  ' 
same  transaction,  and  the  remarks  of  the  court  in 
passing  sentence,  will  not  prevent  subsequent 
trials  from  being  legal. 

7.  The  bookof  mlntites  of  a  municipal  oorpora- 
tlon  may  be  proved  to  be  such  by  any  witness  who 
knows  the  fact. 

8.  Though  evidence  of  a  oonversstion  be  improp- 
erly admitted,  a  new  trial  will  not  follow  necessa- 
rily. 

0.  While  counsel  for  the  state  should  not  argue 
to  the  jury  from  the  omission  of  the  aocnseato 
to  make  a  statement,  the  effect  of  suob  Impropri- 
ety may  be  obviated  by  an  appropriate  charge  from 
the  court. 

10.  The  charge  on  reasonable  doubt  was  not  ot>- 
jectionable. 

11.  The  charge  touching  alibi,  if  erroneous,  was 
not  hurtful,  because  the  evidence,  both  for  the  stats 
and  the  prisoner,  showed  there  was  no  aUbi. 

12.  A  charge  to  the  eftect  ttuit  the  jury  must  ar- 
rive at  a  verdict  Is  to  be  construed  with  reference 
to  the  subject-matter  which  the  court  bad  under 
consideration,  namely,  the  duty  of  reconciling  con- 
flicting evidence. 

18.  The  marshal  of  a  town  de  facto  is  an  offloer 
capable  of  making  lawful  arrests:  and  to  aid  the 
escape  from  him  of  a  prisoner  in  ills  onstody  is  a 
violation  of  the  statute. 

14.  Tiie  rejeoUon  of  evidence  to  show  that  the 
marshal  was  conditionally  appointed  or  elected 
was  not  error,  the  fact  being  tut  he  entered  upon 
service  and  actually  served. 

15.  For  the  court,  on  the  conclusion  of  the  pris- 
oner's statement,  to  ask  him  whether  he  meant  to 
deny  the  testimony  of  the  witnesses  was  improper, 
but,  being  meant  for  the  purpose  of  calling  his  st 
tention  in  a  friendly  way  to  an  omission  In  Bis 
statement,  is  not  cause  for  a  new  triaL 

16.  The  court  may  check  the  exulierant  volnbU- 
ity  of  a  witness  by  saying,  "Yon  talk  too  mudk. " 

17.  The  refusal  to  charge  as  requested  Is  not  er- 
ror where  the  charge,  as  given,  presents  the  matter 
fully  and  fairly  to  the  jury. 

<avUabiu  by  the  Court) 
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Error  from  saperlor  oonrt,  De  EBlk  coan- 
ty:  B.  H.  CI.ABKE,  Judge. 

Alexander  <£  TumbiUl,  for  plaintiffs  in  er- 
tor.    /.  8.  Candler,  Sol.  Oen.,  for  the  State. 

Bleoklet.  G.  J.  1.  These  indictments  be- 
ing for  the  offense  of  aiding  Wesley  Hubert, 
a  prisoner,  to  escape  from  custody,  the  first 
question  is  whether  the  offense  proved  was 
the  one  charged,  or  whether  it  was  the  offense 
of  rescue.  The  two  relevant  sections  of  the 
Code  are  as  follows.  "Rescue  is  the  forcibly 
and  knowingly  freeing  another  from  arrest 
or  imprisonment"  Action  4478.  "If  any 
person  shall  aid  or  assist  any  prisoner  to  es- 
cape, or  attempt  to  escape,  from  the  custody 
of  any  slieriff,  coroner,  constable,  officer,  or 
ottier  person  who  shall  have  the  lawful  charge 
of  such  prisoner,  such  person  so  offending 
shall,  on  conviclion,  be  punished,"  etc.  Sec- 
tion 4483.  We  think  that  rescue  takes  place 
where  there  is  no  effort  on  the  part  of  the 
prisoner  to  escape,  but  his  deliverance  is  ef- 
fected by  the  intervention  of  others,  without 
his  co-operation;  whereas  the  offense  of  aid- 
ing a  prisoner  to  escape  consists  in  inciting, 
supporting,  or  re-enforcing  his  exertions  in 
bis  own  behalf,  tending  to  the  accomplish* 
roent  of  that  object.  The  evidence  shows, 
in  all  three  of  these  cases,  that  Wesley  Hu- 
bert  was  not  merely  passive,  but  was  him- 
self making  demonstrations,  and  putting 
forth  some  effort  to  effect  his  escape. 

2.  In  each  of  the  cases  there  was  evidence 
from  which  the  jury  could  infer  that  the  ac- 
cused encouraged,  or  otherwise  contributed, 
to  the  efforts  of  the  prisoner  to  render  his  es- 
cape effectual;  and  in  point  of  fact  his  efforts 
were  effectual.  The  escape  was  accom- 
plished. 

3.  We  discover  no  error  in  refusing  to  con- 
tinue the  case  of  Jack  Goldsmith  because  of 
the  absence  of  one  of  his  counsel.  The  leave 
of  absence  which  had  been  granted  had  ex- 
pired. The  same  observation  applies  to  the 
refusal  of  the  court  to  postpone  the  case  un- 
til the  following  week. 

4.  The  challenge  both  to  the  array  and  to 
the  polls  was  properly  overruled.  Although 
it  appeared  that  the  jurors  were  present,  and 
heard  the  evidence  delivered  on  oath,  it  did 
notappear  that  they  or  any  of  them  had  formed 
and  expressed  any  opinion  as  to  the  guilt  or 
innocence  of  the  party  making  the  challenge. 
The  objection  that  the  panel  required  two 
more  jurors  to  render  it  full  was  met  by  sum- 
moning that  number  to  complete  the  panel, 
and  thus  completing  it. 

5.  The  exception  that  the  court  remarked, 
"Yes,  yes!"  etc.,  when  the  reporter  was  re- 
quested to  note  an  objection  to  a  certain  rul- 
ing, is  too  trivial  to  require  discnssion. 

6.  Lovejoy,  who  had  been  previously  tried, 
was  sentenced  in  the  due  administration  of 
judicial  business,  and  we  cannot  hold  that  the 
regular  proceedings  of  a  court  are  to  be  varied 
or  delayed  by  the  fact  that  they  may  affect 
the  minds  of  jurors  with  reference  to  other 
business  which  must  subsequently  come  up 

T.98.E.no.8 — 34 


for  trlaL  Johnson  ▼.  State,  59  Oa.  189: 
Townsend  t.  State,  76  Oa.  105;  Collins  ▼. 
State,  73  Ga.  76. 

7.  It  was  competent  to  prove  that  Hurst 
was  the  acting  marshal  of  Decatur,  and  to 
show  by  any  one  who  knew  the  fact  that  the 
book  of  the  minutes  of  the  town  council  was 
such  book.  There  was  no  objection  that  a  cer- 
tified copy  from  the  book  would  be  tlie  pri- 
mary evidence,  according  to  sections  3816  and 
3817  of  the  Code. 

8.  It  may  have  been  somewhat  irregular 
to  allow  witnesses  to  testify  as  to  what  passed 
between  them  and  others  in  reference  to  the 
arrest  of  the  negro  Hubert,  but  this,  we  think, 
did  not  vitiate  the  trial. 

9.  The  same  may  be  said  as  to  allowing  the 
state's  counsel  to  argue  from  the  failure  of 
the  defendant  to  make  a  statement.  The 
court  was  particular  to  obviate,  by  an  appro- 
priate charge,  any  hurtful  result. 

10.  The  charge  of  the  court  upon  reaso<*  - 
able  doubt  seems  free  from  objection.  \V  b 
do  not  see  that  it  varied  substantially  from 
that  usually  given,  and  which  has  been  held 
correct  in  hundreds  of  cases. 

11.  Touching  alibi  the  court  may  have 
given  an  improper  charge.  We  need  not  rule 
on  that  question,  for  really  any  charge  what- 
ever upon  the  subject  ot  alibi  was  in  favor  of 
the  prisoner.  According  to  the  evidence, 
there  was  no  alibi  involved  in  the  case.  No 
absence  from  the  scene  of  the  crime  appeared, 
whether  the  testimony  for  the  accused  or  for 
the  state  be  regarded.  All  of  these  parties 
were  in  the  crowd,  and  were  legally  present 
when  the  offense  was  committed. 

12.  The  charge  of  the  court  to  the  effect 
that  the  jury  must  arrive  at  a  verdict  is  to  be 
understood  with  reference  to  the  subject- 
matter  under  consideration,  which  was  the 
duty  of  reconciling  conflicting  evidence. 
The  court  simply  meant  tliat  the  jury  must 
arrive  at  some  conclusion  which  would  recon- 
cile all  the  evidence,  if  they  could  do  so. 

13.  The  mai-sbal  of  a  town  de  facto  is,  to 
all  intente  and  purposes,  an  officer,  as  to  the 
legal  power  of  making  arrests;  and  this  is  so 
whether  he  had  given  bond  and  security  or 
not,  and  whether  he  resided  in  the  corporate 
limito  or  not. 

14.  The  rejection  of  evidence  that  the  mar- 
shal was  elected  or  appointed  conditionally, 
with  the  understanding  that  he  was  not  to  ex- 
ercise the  duties  of  the  oflice  until  he  removed 
within  the  town,  and  that  at  the  time  of  Hu- 
bert's arrest  he  bad  not  complied  with  said 
condition,  was  not  error.  No  such  condition 
appeared  upon  the  minutes  of  the  council. 
It  rested  altogether  in  parol.  Besides,  if 
such  condition  was  imposed,  it  did  not  inany 
way  militate  against  the  subsequent  fact  that 
the  marshal  acted  as  marshal,  and  was  in  all 
respects  an  officer  (2«/ac(o.  Proof  that  he  so 
acted  established  his  official  character.  Code, 
§3764, 

15.  It  certainly  was  irregular  to  interrogate 
Henry  Goldsmith  after  he  had  concluded  his 
statement  by  asking  him  whether  be  meant 
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to  deny  tbe  testimony  of  the  witnesses;  but 
the  court  explains  that  this  was  done  for  tbe 
purpose  of  calling  attention  to  an  omission 
in  tlie  statement,  and  with  a  purpose  alto- 
gether friendly.  The  moti  ve  was  a  kind  one. 
Nevertheless,  the  act  was  not  well  advised, 
and  we  cannot  approve  it.  But  we  do  not 
feel  warninted  in  directing  a  new  trial  on  ac* 
count  of  it. 

16.  That  tbe  conrt  said  to  the  witness  Mil- 
tie  Stills,  "You  tallc  too  much.  Millie,"  does 
not  seem  to  require  a  new  trial.  The  remark 
was  made  simply  to  check  ber  volubility, 
while  she  was  rattling  away  so  that  her  evi- 
dence could,  with  difficulty,  be  separated  from 
mere  "failk." 

17.  The  refusal  to  charge  in  the  case  of 
Henry  Goldsmith  that  if  he  started  into  tbe 
crowd  under  the  impression  that  his  brother 
Jack  WHS  in  a  Bght,  and,  immediately  upon 
being  told  that  be  was  not,  desisted,  without 
having  committed  any  act  tending  to  liberate 
tlie  prisoner,  then  the  jury  would  be  autlior- 
ized  to  And  him  not  guilty,  was  not  error, 
considered  in  the  light  of  tbe  whole  charge 
as  contained  in  tbe  record.  Tbe  jury  were 
instructed  that  there  could  be  no  conviction 
unless  they  believed  from  the  evidence  that 
the  accused  aided  or  assisted  in  the  escape  of 
Hubeit  from  the  officer. 

Our  conclusion  is  that  tbe  court  did  not 
err  in  refusing  to  grant  a  new  trial  in  all  or 
any  one  of  the  three  cases.  Judgment  af- 
firmed. 


(80  Oa.  427) 

Pratheb  e.  Richmond  &,  D.  R.  Co. 

(Supreme  Court  of  aeorgia.    July  11, 1888.)' 

Uastir  ijn>  Sbkvant— NEOuaBNCJC 

1.  In  an  action 'for  the  death  of  a  railroad  em- 
ploy^ it  appeared  that  he  wa8  one  of  the  crew  of  a 
constructiou  train  which  carried  rails,  dirt,  etc., 
and  that  it  was  his  duty  to  do  any  work  for  the 
successful  working  of  the  train.  The  court 
ctiarged  that  if  one  or  more  of  the  same  class  of 
lat>orerB  in  which  was  deceased,  and  selected  in- 
differently from  their  number,— now  ono  and  then 
another, — ^was  charged  with  the  duty  of  manning 
the  brakes,  and  keeping  a  lookout,  and  giving  sig- 
nals of  danger,  then  deceased  was  a  oo-employ^ 
with  any  such  laborers,  and  with  the  conductor  and 
boss  of  the  squad,  and  the  engineer  and  fireman; 
and  that,  if  deceased  "immediately  or  remotely, 
directly  or  indirectly, "  caused  the  injury  or  any 
part  of  It,  etc.,  there  could  be  no  recovery.  Held, 
that  the  charge  was  not  defective  as  making  de- 
ceased an  employ^  about  the  train  when  he  had 
nothing  to  do  with  its  movement;  nor  was  the  use 
of  tbe  words  "immediately  or  remotely"  error,  as 
being  argumentative  and  misleading. 

2.  A  charge  that  if  an  employ^  Is  killed  while  in 
disobedience  of  a  rule  of  the  company  or  an  order 
of  the  conductor,  given  him  while  he  is  under  the 
command  of  the  conductor,  his  widow  cannot  re- 
cover unless  the  disobedience  did  not  directly  or 
indirectly  contribute  to  the  injury,  and  that  the 
burden  Is  on  plAintift  to  show  that  It  did  not  thus 
contribute,  is  correct,  when  given  In  connection 
with  a  charge  that  if  deceased  was  disobeying  the 
orders  of  the  conductor,  yet  If  the  employes  were 
In  the  habit  of  disobeyingmm,  with  his  Knowledge, 
in  the  way  that  deceased  waa  doing,  it  would  not 
bar  recovery. 

8.  The  question  as  to  whether  the  order  of  the 
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conductor  which  deceased  was  disobeying  wM  rea- 
sonable or  not  was  for  the  jury. 

4.  The  burden  was  on  plaintiff  to  show  that  de> 
ceased  was  without  fault,  or  that  defendant  was 
In  fault' 

5.  The  construction  train  was  in  a  deep  cat.  A 
cow  was  seen  near  the  track,  and  immediately  the 
brakes  were  applied,  and  the  speed  of  the  train 
diminished  to  six  miles  an  hour.  Suddenly,  after 
the  cow  had  crossed  the  trade,  another  jumped  on 
the  track  just  as  the  forward  car  reached  the 
crossing.  It  was  not  seen,  and  could  not  have 
been  seen,  till  It  started  across  the  track,  and  the 
train  could  not  have  been  stopped  after  itwas  dis- 
covered. The  car  struck  the  cow,  and  was  de- 
railed, and  plalntifTs  husband  was  killed.  Hiild, 
that  the  company  was  not  in  fault,  and  not  liable. 

Error  from  city  court  of  Atlanta;  Yah 
Epps.  Judge. 

Action  by  Mrs.  Prather  against  the  Rich- 
mond &  Danville  llailroad  Company  for  tbe 
death  of  plaintiff's  husband.  Judgment  for 
defendant,  and  plaintiff  brings  error. 

Uoke  <&  Burton  Smith,  for  plaintiff  in 
error.  Hopkins  di  &lenn,  for  defendant  in 
error. 

Simmons,  J.  This  case  comes  here  on  a 
writ  of  error  sned  out  by  tbe  plaintiff,  be- 
cause she  alleges  that  the  court  below  erred 
in  refusing  her  a  new  trial.  There  are  12 
grounds  taken  in  the  motion.  The  first  two 
were  not  insisted  on  before  us.  tbe  counsel 
admitting  that  if  the  court  had  committed 
no  error  there  was  sufficient  evidence  to  sus- 
tain the  verdict  It  therefore  becomes  neces- 
sary for  us  to  examine  the  alleged  errors  of 
law,  and  determine  from  them  whether  the 
plaintiff  in  error  is  entitled  to  a  new  trial  or 
not.  We  begin  with  tbe  third  ground  of  the 
motion,  wliich  is:  (3)  Because  tbe  court  erred 
in  charging  the  jury  as  follows:  "If  this  was 
a  construction  train  engaged  in  the  business 
of  carrying  laborers  and  material  to  be  used 
by  them  from  one  poi  n  t  on  the  road  to  another, 
and  one  or  more  of  the  same  class  of  labor- 
ers in  which  tlie  plaintiff's  husband  was,  and 
selected  indifferently  from  their  number. — 
now  one  and  then  another, — was  charged 
with  the  duty  of  manning  tbe  brakes  of  tbe 
fiat-car,  and  keeping  a  lookout  and  giving  sig- 
nals of  dan^jer  ahead,  then  the  plaintiff's  hus- 
band was  a  co-employe  with  such  other  labor- 
ers, and  with  tbe  conductor  or  boss  of  the 
squad  and  the  engineer  and  fireman  of  the 
engine,  and  engaged  in  the  same  manner  with 
them ;  and,  in  order  for  the  plaintiff  to  recover 
on  this  state  of  facts,  it  must  appear  tliat  Wes- 
ley Pruther  was  wholly  blameless, — that  is, 
that  be  himself  was  guilty  of  no  negligence 
which  contributed  to  the  cause  of  the  injury. 
If  be  immediately  or  remotely,  directly  or 
indirectly,  caused  it  or  any  part  of  it,  or  con- 
tributed to  it  at  all,  then  bis  wife  cannot  re- 
cover." It  is  objected  to  this  charge,  drst, 
that  the  coui't  in  the  charge  placed  the  de- 
ceased, when  riding  on  the  flat-car,  as  an 


'Respecting  the  burden  of  proof  in  actions  for 
negligent  injuries,  see  Seymer  v.  Town  of  Lake, 
(Wis.)  29  N.  W.  Rep.  BB4,uid  note:  Railway  Co. 
T.  Foreman,  (Tex.)  11  B.  W.  Bep.  826;  Telegraph 
Co.  V.  Vamau,  (Pa.)  15  AtL  Rep.  624,  and  cases 
dted. 
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employe  engaged  about  the  work,  altliough 
at  the  time  be  had  nothing  to  do  with  the 
movement  of  the  train;  and  which  required 
him  to  be  blameless  before  he  could  recover. 
1.  We  think  the  charge  was  correct  The 
character  of  this  train  and  the  nature  of  the 
deceased's  employment  must  be  borne  in 
mind.  This  was  a  construction  train,  used 
for  tlie  purpose  of  hauling  steel  rails,  dirt, 
and  anything  else  that  was  necessary  for  re- 
pairing  the  I'oad-bed.  The  evidence  sliows 
that  this  train  woald  have  been  useless  with- 
out hands  to  load  and  unload  it;  that  it  had 
a  crew  of  from  18  to  26  constantly  employed ; 
that  Prather,  the  deceased,  was  one  of  this 
crew,  and  his  business  was  to  do  anything 
to  insure  the  successful  working  of  the  train. 
The  train,  equipped  for  its  work,  consisted  in 
the  locomotive,  the  steam-power,  the  cars, 
and  the  physical  force,  of  which  latter  the 
deceased  represented  a  part.  He  bdonged 
to  this  train,  and  we  think  was  an  employe 
on  it,  and  co-employ6  with  the  balance  of  the 
crew,  although  at  the  time  of  the  acci- 
dent he  had  no  active  duty  to  perform.  The 
fact  that  he  had  no  active  duty  to  perform 
while  riding  from  one  point  of  work  to  an- 
other did  not  make  tiim  any  the  less  an  em- 
ployed during  those  timei.  He  could  not  be 
an  employti  while  at  work  at  one  mile-post, 
and,  having  finished  there,  get  on  the  car  to 
go  to  the  next  mile-post,  and  while  riding 
the  mile  become  a  passenger,  and  at  the  end 
of  the  mile  become  an  employti  again.  "The 
true  test  of  fellow-service  is  community  in 
that  which  is  the  test  of  service, — which  is 
subjection  to  control  and  direction  by  the 
same  common  master  in  the  same  common 
pursuit.  *  *  *  'In  order  to  constitute 
fellow-laborers,  *  *  ♦  it  Is  not  neces- 
sary that  the  servant  causing  and  the  serv- 
ant sustaining  the  injury  shall  both  be  en- 
gaged in  precisely  the  siime,  or  even  in  sim- 
ilar, acts.  Thus,  the  driver  and  guard  of  a 
stage-coach,  the  steersman  and  rowers  of  a 
))oat,  the  man  who  draws  the  red-hot  iron 
from  the  forge  and  those  who  hammer  it  into 
shape,  the  engineman  and  the  switcher,  the 
man  who  lets  the  miners  down  into,  and  who 
afterwards  brings  them  up  from,  the  mine, 
and  the  miners  themselves, — all  these  are 
fellow-laborers  ♦  ♦  *  within  the  mean- 
ing of  the  term.'  "  S  Wood,  Ry.  Law.  § 
388,  and  authorities  there  cited.  It  will  be 
seen,  by  reference  to  the  plaintifTs  declara- 
tion, that  she  calls  him  an  employ^  or  "train- 
band. "  It  must  IxB  Isorne  in  mind  also  that 
this  train  w<is  not  a  freight  or  passenger 
train,  but  a  gravel  or  construction  train, 
used  by  the  defendant  as  such,  and  not  used 
as  common  carrier  of  goods  or  passengers. 
It  is  argued  that  this  case  is  covered  by  the 
case  of  Railraad  Co.  v.  Ayers,  53  6a.  12. 
We  do  not  think  so.  If  that  case  was  ruled 
corret^y  (of  which  I  have  grave  doubts)  it 
does  not  conflict  with  our  ruling  in  this  case. 
Tlie  facts  are  entirely  different.  In  that  case 
Ayers  did  not  belong  to  that  train,  as  Fra- 
ttwrdidto  tbis.    Ha  was  a  "track  raiser," 


a  separate  and  independent  employment  from 
that  of  a  train-hand,  who  is  part  of  the  crew 
of  the  train. 

2.  The  second  criticism  made  upon  this 
part  of  the  charge  is  that  the  use  of  tlie 
words,  "immediately  or  remotely,"  etc.,  was 
argumentative,  and  calculated  to  mislead  the 
jury.  We  do  not  think  that  this  was  error. 
It  was  simply  a  definition  of  the  words 
"without  fault,"  used  by  our  Code.  Be- 
sides, it  is  in  the  very  language  used  by  this 
court  in  Railroad  Co.  v.  Mitchell,  6^  Ga. 
178,  when  construing  section  S036,  and  de- 
fining the  meaning  of  these  words,  and  is 
not  inconsistent  with  what  has  been  ruled  in 
other  cases,  that  the  contributory  negligeno* 
of  the  employ)}  must  be  substantial. 

8.  Exception  is  made  as  the  fourth  ground 
of  the  motion  to  the  charge,  because  the 
court  charged  the  jury  that  "the  burden  is 
on  the  plaintiff  to  show  that  her  husband 
was  without  fault,  or  that  the  defendant 
was  In  fault. "  This  rule  has  been  so  long 
settled  by  this  court  that  we  do  not  think  it 
necessary  to  devote  any  time  to  show  the  cor> 
rectness  of  it. 

4.  In  the  fifth  ground  of  the  motion  the 
plaintiff  in  error  complains  of  and  criticises 
the  use  of  the  ^ords  "ordinary  perils,"  be- 
cause the  jury  might  infer  from  it  that  if  ac- 
cidents frequently  happened  they  were  there- 
fore ordinary  perils,  and  no  recovery  could 
be  had,  though  the  other  employus  were  neg- 
ligent. We  do  not  think  that  any  such  in- 
ference  could  be  drawn  from  the  language 
used.  Taken  in  connection  with  the  charge 
upon  the  question  of  negligence,  it  is  a 
sound  proposition  in  law.  The  only  adverse 
criticism  we  can  make  upon  the  charge  as 
given  is  the  use  of  the  word  "ordinary." 
Why  confine  it  to  the  word  "ordinary?" 
Does  not  the  employe  assume  the  risk  of  all 
perils  incident  to  his  employment, — neces- 
sary, ordinary,  and  extraordinary,— except  the 
negligence  of  the  company,  its  servants  and 
agents? 

5.  The  sixth  ground  of  the  motion  com- 
plains of  the  following  char^^e  of  the  court: 
"The  jury  is  instructed  that  tbs  law  is  that 
before  an  employe  can  recover  he  must  be 
free  from  fault,  and  that  if  an  employ^  is 
killed  while  in  disobedience  of  a  rule  of  the 
company,  or  an  order  of  his  conductor,  given 
him  while  be  was  under  the  command  of  the 
conductor,  his  widow  cannot  recover  for  bis 
homicide,  unless  it  clearly  appear  from  the 
evidence  that  such  disobedience  did  not  di- 
rectly or  indirectly  contribute  in  any  degree 
to  the  injury.  The  burden  is  upon  the  plain- 
tiff to  show  that  he  did  not  thus  contribute: 
and  if  she  has  failed  to  do  this  it  will  be  your 
duty  to  return  a  verdict  for  the  defendant." 
We  see  no  error  intJiis  charge,  taken  in  con- 
nection with  the  entire  charge  upon  the  same 
subject.  It  is  certainly  a  sound  proposition, 
under  the  decisions  of  this  court,  that  before 
an  employ^  can  recover  from  a  railroad  com- 
pany he  must  l>e  free  from  fault;  and  we 
think  it  follows  (hat  if  he. is  killed  while  in 
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disobedience  of  a  rnle  of  the  company,  or  an 
order  of  liis  conductor,  given  him  while  he  ia 
under  the  command  of  the  conductor,  his 
widow  cannot  recover  for  his  homicide,  un- 
less it  appear  from  the  evidence  that  snch 
disobedience  did  not  directly  or  indirectly 
contribute  in  any  degree  to  the  injury.  The 
employ^  is  bound  to  obey  all  reasonable  rules 
and  regulations  of  the  company,  and  all  rea- 
Bonable  orders  of  the  person  who  is  in  com- 
mand of  the  squad,  given  either  for  the  pro- 
tection of  the  interests  of  the  company  or  the 
protection  of  theemploy(§  himself.  If  bedia- 
obeys  these  rules  or  orders,  the  burden  is 
upon  the  plaintiff  to  show  that  the  disobedi- 
ence did  not  contribute  to  the  injury.  The 
court  charged,  in  substance,  that  if  this  em- 
ploy^, the  plaintiff's  husband,  would  have 
been  killed  whether  standing  or  sitting  with 
his  legs  hanging  over  the  car,  or  not,  his  dis- 
obedience to  the  order  of  his  superior  would 
not  bar  the  plaintiff's  recovery.  And  the 
court  also  charged  that  if  the  conductor  bad 
given  such  orders,  yet,  if  they  were  in  the 
habit  of  riding  that  way,  with  tlie  knowl- 
edge of  the  conductor,  then  a  failure  to  com- 
ply with  the  order  would  not  bar  the  plain- 
tiff's recovery.  Taking  tlie  whole  charge 
upon  this  subject  together,  we  think  it  was 
a  fair  and  impartial  presentation  of  the  law 
to  the  jury. 

6.  Tliere  was  no  error  in  charging  the  jury 
as  complained  of  in  the  seventh  ground  of 
the  mution.  We  think  tlie  rule  is  well  es- 
tablished that,  if  it  is  shown  tliat  the  em- 
ploye has  disobeyed  the  orders  of  his  supe- 
rior, the  burden  is  upon  him  to  show  that 
such  disobedience  did  not  contribute  in  any 
degree  to  the  injury,  liailroad  C!o.  t.  Mitch- 
ell, 63  Ga.  174;  RaUway  Co.  v.  Ray,  70  Ga. 
674.  There  was  no  error  in  the  charge  com- 
plained of  in  tlie  eighth  ground  of  the  mo- 
tion. The  ninth  ground  has  been  considered 
in  passing  upon  the  third  ground,  and  what 
has  been  said  in  reference  to  the  former  will 
apply  to  this  ground. 

7.  Nor  do  we  see  any  error  in  refusing  to 
charge  as  set  out  in  the  tenth  and  eleventh 
grounds.  Tlie  conductor  was  in  charge  of 
the  train.  It  was  an  independent  train.  He 
represented  the  company.  It  was  liis  right 
and  duty  to  give  all  necessary  orders  ior  the 
protection  of  the  interests  of  the  company  and 
the  safety  of  its  servants.  If  he  gave  the 
order  not  to  sit  with  the  legs  hanging  over 
the  side  of  the  car,  and  it  was  a  reasonable 
order,  the  servant  must  obey  it.  If  he  dis- 
obeyed it,  and  was  injured,  he  could  not  aft- 
erwards say  it  was  not  an  order,  but  simply 
"advice  or  warning"  against  danger.  Nor 
could  he  say  that  while  lie  was  "riding  from 
one  point  on  the  road  to  another,  and  had 
nothing  to  do  with  the  running  of  the  train, 
it  was  not  such  an  order  as  he  was  bound  to 
obey. "  The  servant  is  bound  to  obey  all  rea- 
sonable rules  and  orders  given  him  by  bia  su- 
perior in  and  about  the  business  of  bis  em- 
ployment. We  have  shown  in  the  former 
part  of  this  opinion  that  Prather  was  an  em- 


ploye at  the  time  of  the  disaster.  If  he  was, 
and  tills  was  a  proper  order  for  the  protection 
of  the  interests  of  the  company,  or  even  for 
his  own  safety  as  such  employe,  he  was  bound 
to  obey  it.  If  he  disol)eyed  it  and  was  in- 
jured, he  must  show  to  the  satisfaction  of 
the  jury  that  his  disobedience  did  not  con- 
tribute' to  his  injury.  Nor  would  it  have 
beea  proper  for  the  court  to  have  instructed 
the  jury  that  it  was  not  such  an  order  as  re- 
quired him  to  obey.  The  court  very  prop- 
erly, in  his  able,  lucid,  and  impartial  charge, 
left  these  and  kindred  questions  to  the  jury, 
where  they  properly  belong. 

8.  Admitting,  for  the  sake  of  argument, 
that  there  are  errors  in  the  charge,  still  we 
would  not  feel  authorized  to  reverse  the  judg- 
ment of  the  court  below  in  this  case.  We 
have  read  the  evidence  closely  and  carefully, 
and  have  come  to  the  conclusion  that  the  ver- 
dict is  right,  and  that  the  jury  were  com- 
pelled by  the  evidence  to  find  this  verdict. 
Whether  the  husband  of  this  plaintifl  was 
standing  or  sitting,  or  had  his  legs  banging 
over  the  side  of  the  car  or  not,  in  our  opin- 
ion it  would  make  no  difference  in  the  result. 
It  appears  to  us,  from  the  evidence,  that  this 
was  an  unavoidable  occurrence,  which  could 
not  have  been  prevented  by  the  exercise  even 
of  extraordinary  diligence.  A  large  prepon- 
derance of  the  evidence  clearly  shows  that 
there  were  two  cows  near  the  track ;  that  this 
engine  and  train  were  in  a  deep  cut;  that 
when  the  first  cow  was  seen  the  brakes  were 
applied,  and  the  speed  of  the  train  was  de- 
creased toatioutsix  miles  an  hour;  that  after 
the  first  cow  bad  crossed  the  track,  a  second 
cow  suddenly  jumped  on  the  track  just  as  the 
forward  car  reached  the  crossing;  it  was  not 
seen,  and  could  not  have  been  seen,  by  any 
one  until  it  started  across  the  track;  it  was 
impossible  to  stop  the  train,  after  the  second 
cow  was  seen  or  could  have  been  seen ;  the 
forward  car  struck  it  and  was  derailed,  re- 
sulting in  the  death  of  the  plaintiff's  bna- 
band.  From  this  it  will  be  seen  that  the 
railroad  company  ia  not  chargeable  with 
fault  or  negligence;  and  therefore,  whether 
the  plaintiff's  husband  was  at  fault  or  not., 
she  is  not  entitled  to  recover. 

9.  Under  the  view  we  take  of  this  case,  it 
is  unnecessary  to  discuss  the  twelfth  ground, 
in  regard  to  newly-discovered  testimony,  f  ur- 
tlier  than  to  say  that  some  of  the  testimony 
is  cumulative  in  its  character,  and  the  re- 
mainder of  it  negative,  relating  principally 
to  whether  any  orders  were  given  by  the  con- 
ductor in  regard  to  standing  up  or  sitting 
down  with  the  legs  hanging  over  the  side  of 
the  car.    Judgment  afilrmed. 

(82  Ob.  5S2) 

Martin  e.  Folet. 
(Supreme  Court  of  Oeorgia.    April  8, 1889.) 

HiLSTSB  TS  CBA2(CBBf— RsrBBBKGB. 

In  an  equity  salt  to  set  aside  a  deed  alleged  t* 
have  been  procured  by  fraud  and  undue  influenoe. 
and  to  have  an  accounting  In  case  the  deed  U  set 
aside,  where  it  is  apparent  to  the  trial  judge  that 
the  contr«>Uiiig  issue  i»  as  to  the  validity  of  the 
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deed,  It  is  not  error  to  refnse  to  refer  the  canae  to 
an  auditor  before  the  trial  by  a  jury  of  that  issue, 
as  the  reference  of  an  equity  cause  is  discretionary 
with  the  court,  under  Code  Qa.  H  8097,  4209. 

Error  from  superior  court,  Cbatbam  coun- 
ty; Adams,  Judge. 

Jas.  Atkins,  and  /.  Q.  A  D.  H.  Clark,  for 
plaintiff  in  error.  /.  B.  Sautsay,  for  defend- 
ant in  error. 

SiMUONS,  J.  Owen  Foley  died  In  the  year 
1855.  testate,  leaving  a  large  estate,  which 
be  directed  in  his  will  should  be  equally  di- 
vided between  his  wife  and  bis  two  children, 
Catherine  and  Francis  0.  Foley.  Two  ex- 
ecutors were  named  in 'the  will,  who  quali- 
fied, and  in  1873  either  resigned  or  were  dis- 
charged. Honoria  Foley,  the  widow,  was 
appointed  administratrix  with  the  will  an- 
nexed, and  took  charge  of  the  property.  Aft- 
er the  son,  Francis  O.,  attained  his  majority, 
he  sold  his  interest  in  the  estate  to  his  moth- 
er and  sister.  Several  years  snlnequent  to 
that  sale  he  died,  leaving  a  widow  and  one 
child.  This  widow  intermarried  with  one 
Martin,  who  took  out  letters  of  administra- 
tion on  the  estate  of  Francis  0.  Foley,  and, 
«8  such  administrator,  filed  this  bill  against 
Honoria  Foley,  the  mother  of  his  intratate, 
for  an  accounting  and  settlement  of  said  es- 
tete,  and  to  set  aside  the  deed  made  by  Fran- 
cis 0.  Foley  to  his  mother  and  sister,  on  the 
grounds  of  fraud  in  the  procurement  of  the 
«ame,  undue  influence  exercised  over  the 
minds  of  the  son  and  brother  by  the  mother 
and  sister,  and  gross  inadequacy  of  consid- 
eration. On  the  trial  of  the  case  the  jury 
found  against  the  complainant  in  the  bill, 
and  he  moved  for  a  new  trial  on  many 
grounds,  which  motion  was  refused  by  the 
court,  and  he  excepted. 

While  there  are  many  grounds  in  this  mo- 
tion for  a  new  trial,  counsel  for  the  plaintiff 
in  error  only  insisted  upon  two  of  these 
grounds  before  us,  either  in  his  brief,  or  in 
bis  oral  argument  to  the  court,  for  a  reversal 
of  the  judgment  of  the  court  below.  It  is 
therefore  unnecessary  for  us  to  notice  the 
other  grounds  t:iken  in  the  motion,  further 
than  to  say  that  the  plaintiff  In  error  has  not 
shown  to  us  the  errors  complained  of  therein. 

The  grounds  insisted  on  here  are  (1)  that 
the  jury  found  contrary  to  the  evidence,  in 
answering  special  questions  submitted  to 
them  by  the  judge  on  the  trial  of  the  case ; 
and  (2)  that  the  court  erred  in  refusing  to 
refer  this  case  to  an  auditor,  on  the  applica- 
tion of  the  complainant  prior  to  the  begin- 
ning of  the  trial  l)efore  the  jury.  The  jury 
were  required  by  the  court  to  find  the  special 
facts  in  the  case,  in  answer  to  certain  inter- 
rogatories propounded  to  them  by  the  court, 
and  they  found  the  following  facts:  "That 
Fiiancis  O.  Foley,  the  complainant's  intes- 
tate, did  sell  and  convey  his  interest  in  his 
father's  estate  devised  to  him  in  his  father's 
will  to  the  defendant,  his  mother,  and  his 
-sister,  Catberitie  Foley,  on  the  16th  day  of 
8epteml>er,  1873;  that  there  was  no  fraud  or 


concealment  or  misrepresentation  of  any  m»> 
tertal  facts  made  willfully  or  recklessly  to  de- 
ceive, or  without^  knowledge  by  thr  defend- 
ant or  Catharine  Fole;,  to  said  F.  0.  Foley 
in  making  said  contract  of  sale;  that  there 
was  no  suppression  of  any  fact  material  to 
be  known,  wliich  the  defendant  was  under 
an  obligation  as  administratitc  or  parent  to 
communicate  to  Francis  O.  Foley,  in  refer- 
ence to  the  property  in  question;  that  the  de- 
fendant, as  the  mother  of  Francis  O.  Fol^, 
or  Catherine  Foley,  as  bis  sister,  did  not  ex* 
ercise  a  controlling  influence  over  the  will, 
conduct,  and  interest  of  Frauds  0.  Foley,  in 
procuring  any  sale  to  be  made  by  him  to  her 
of  his  interest  in  his  fother's  estate;  that  the 
deed  was  made  by  Francis  O.  Foley  tp  his 
mother,  the  defendant,  and  his  sister,  freely, 
voluntarily,  and  without  the  slightest  per- 
suasion or  influence  towards  this  object  by 
them;  that  the  deed  was  made  npon  a  fair 
and  adequate  consideration,  joined  with  an 
equality  of  mental  ability,  and  that  the  con- 
sideration named  in  said  deed  was  paid;  that 
Francis  O.  Foley  was  acquainted  with  the 
nature,  value,  and  profits  arising  from  the 
estate  of  his  father,  or  had  full  and  ample 
opportunity  to  inform  himself  of  the  same; 
that  the  estate  of  Owen  Foley  was  distrib- 
uted to  the  parties  entitled  thereto  in  the  life- 
time of  Francis  O.  Foley,  to-wit,  on  the  15th 
of  March,  1877;  that  at  the  time  of  making 
the  deed  to  his  mother,  the  defendant,  and 
his  sister,  Francis  O.  Foley  was  in  a  fit  con- 
dition to  manage  his  own  business,  and  to 
make  a  contract  disposing  of  his  own  inter- 
est in  said  estate  to  his  own  advantage." 

1.  We  have  examined  the  evidence  in  this 
record,  and  find  sufficient  testimony  therein 
to  authorize  the  finding  of  the  jury.  The 
able  and  impartial  judge  who  presided  at  this 
trial  was  satisfied  with  their  finding,  and  we 
will  not  disturb  it. 

2.  Prior  to  entering  into  the  trial,  it  ap- 
pears that  the  compkinant  asked  that  the 
case  be  referred  to  an  auditor  to  take  the  ac- 
count between  the  complainant  and  Honoria 
Foley,  which  was  refused  by  the  court.  We 
do  not  think  that  the  court  erred  in  refusing 
to  send  this  case  to  an  auditor.  It  is  the  du- 
ty of  the  court,  when  an  auditor  or  master 
in  chancery  is  demanded  by  one  side  or  tlie 
other,  to  examine  the  pleadings  in  the  case, 
and  determine  whether  it  would  be  to  the  in- 
terest of  the  litigants  and  the  court  for  the 
reference  to  be  made.  In  this  case  we  sup- 
pose that  the  judge  examined  the  pleadings, 
and  ascertained  that  ihe  main  and  important 
issue  was  whether  this  deed  from  the  son  to 
the  mother  and  sister  was  procured  as  al- 
leged in  the  bilL  This  was  a  controlling 
point  In  the  case.  If  the  deed  was  valid,  it 
was  unnecessary  to  take  any  account,  l>ecause 
the  mother  was  not  indebted  to  her  son's  es- 
tate in  any  manner,  and  the  verdict  in  this 
case  shows  the  wisdom  of  the  judge's  refusal 
to  refer  the  case  to  a  master  or  auditor.  It 
would  have  been  perfectly  useless  to  have 
taken  the   accoimt  between  these  parties, 
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causing  expense  and  conaomption  of  time, 
when  the  tinding  of  the  auditor  or  master 
would  have  been  worthless  if  the  deed  was  a 
Talid  one.  The  court  did  right,  therefore,  in 
refusing  the  reference,  and  requiring  the  ju- 
ry to  try  the  main  issue  in  the  cast*,  as  to 
fraud  and  undue  influence  in  procuring  the 
deed.  These  two  questions  it  was  peculiarly 
within  the  province  of  the  jury  to  pass  upon. 
Xo  auditor  or  master  is  as  well  qualiSed  to 
pass  on  questions  of  fraud  or  undue  influence 
as  a  jury  of  12  men.  Besides,  by  sections 
8097  and  4202  of  the  Code,  it  is  within  the 
discretion  of  the  judge,  in  an  equity  case,  to 
refer  a  case  to  an  auditor  or  not.  Judgment 
afiBrmed. 


f82,Oa.  572) 


Hall  v.  MoAUTHtrB. 

{Supreme  Court  of  Oeorgia.    April  8,  1889.) 
Contracts — Plkadino. 

Undar  Code  Ga.  %  8471,  providing  that  in  any  ac- 
tion at  law  on  a  contract  defendant  may  plead  total 
or  partial  failure  of  oonaideration,  defendant,  in 
an  action  on  a  note,  after  pleading  the  general  is- 
•ne,  may  amend  hia  plea  so  as  to  allege  as  a  defense 
that  the  note  was  given  in  part  payment  for  land ; 
that  plaintiff  represented  that  tie  had  a  complete 
title  to  the  land,  and  agreed  to  deliver  a  perfect 
title  to  defendant,  bat  that  in  fact  he  had  only  a 
sheriff's  deed  onder  an  illegal  tax-sale,  which  il- 
legality was  known  to  both  the  sherifT  and  plain- 
tiff; and  that  plaintiff  failed  to  give  him  any  addi- 
tional title,  whereby  the  consideration  of  the  note 
wholly  failed. 

Error  from  superior  court,  Pulaski  county; 
KiBBEE,  Judge. 

Martin  A  Smith,  for  plaintiff  in  error. 
A.  C,  Pate,  for  defendant  in  error. 

SiMUOMS,  J.  McAuthur,  surviving  part- 
ner of  McAutbur  &  Griffin,  sued  Hall  upon 
a  promissory  note  for  $150,  which  note  was 
payable  to  said  firm.  Tlie  defendant  pleaded 
the  general  issue,  and  afterwards  offered  an 
amendment  to  his  plea,  in  substance  as  fol- 
lows: That  the  note  sued  on  was  given  in 
part  payment  for  a  certain  lot  of  land;  that 
at  the  time  of  the  purchase  of  the  land  it  was 
expressly  stipulated  between  him  and  Griffin 
that  GrilBu  would  deliver  to  him  a  full  chain 
of  title;  Griffin  representing  to  the  defendant 
that  he  had  a  full  chain  of  title  to  the  land 
from  the  state  down  to  himself;  that  he  paid 
Griffin  8250  on  the  purchase,  but  that  when 
Griffin  came  to  make  the  defendant  a  deed  to 
the  land  the  only  title  he  proposed  to  turn 
over  to  the  defendant  was  a  slieriff's  deed ; 
that  the  land  had  been  illegally  sold  by  the 
sheriff  under  a  tax  j/2.  /a. ,  as  wild  land ;  that 
it  was  not  wild  land,  having  been  in  cultiva- 
tion for  at  least  30  years,  as  was  well  known 
to  the  sheriff  and  to  Griffin;  that  Griffin  had 
failed  and  refused  to  give  him  any  additional 
title;  and  Uiat,  therefore,  the  consideration 
of  the  note  had  wholly  failed.  This  amend- 
ment was  disallowed  by  the  court,  and  the 
jury  returned  a  verdict  for  the  plaintiff,  and 
the  defendant  flled  his  bill  of  exceptions  to 
the  Judgment  of  the  court  refusing  the 
amendment.  We  think  the  court  erred  in 
refusing  toallow  the  amendment    We  know 


of  no  law  which  prevents  a  defendant  from 
filing  a  plea  of  total  or  partial  failure  of  con> 
sideration  to  a  promissory  note.  In  this  plea, 
it  is  true,  the  defendant  calls  it  a  plea  of  to- 
tal failure  of  consideration;  but  the  facts 
which  he  alleges  therein  flbow  that  it  was  a 
partial  failure  of  consideration,  because  he 
alleges  that  he  has  paid  a  part  of  tiie  pur- 
chase money,  and  is  in  possession  of  the  land. 
He  alleges  that  he  contracted  for  a  full  chain 
of  title,  from  the  grant  which  the  state  origi- 
nally issued  down  to  the  time  when  he  pur- 
chased, and  that  Griffin  failed  and  refused  to 
furnish  this  full  chain  of  title.  If  this  waa 
the  contract  between  these  parties,  it  seema 
to  us  that  he  ought  to  be  allowed  to  prove  it. 
We  know  of  no  reason  why  a  purchaser  may 
not  stipulate  in  his  contract  the  kind  and 
character  of  title  he  shall  receive  from  his 
vendor.  If  that  stipulation  and  agreement 
is  for  a  full  chain  of  title,  and  the  vendor 
fails  or  refuses  to  furnish  what  he  agreed  to 
furnish,  then  we  think  it  is  a  proper  subject 
of  inquiry  by  a  jury  whether  the  defendant 
has  been  damaged,  and  bow  much,  by  tliia 
failure  on  the  part  of  the  vendor.  Coda, 
§  8471  >;  Fisher  v  Dow,  10  8.  W.  Bep.  455. 
Judgment  reversed. 


(S2  Oa.  6«) 

Thompson  o.  Moboan.  Sberift,  tt  aL 

{Supreme  Cowrt  ef  OeorQia.    April  8, 1889.) 

Chattbl  UoRTaA.OKs— Lns. 

1.  Under  Code  Qa.  J 1956,  requiring  chattel  mmrt- 
gages  to  be  recorded  in  the  county  where  the  mort- 
gagor resides  at  the  time  the  mortgage  is  executed, 
and  section  1957,  declaring  that  mortgages  not 
recorded  within  the  time  required,  though  valid 
as  against  the  mortgagor,  are  postponed  to  aU 
other  liens  created  or  obtained  before  the  aotoal 
record  of  the  mortgage,  a  chattel  mortgage  ezeont- 
ed  in  February,  butnot  recorded  in  the  county  of  the 
mortgagor's  residence,  will  be  postponed  to  a  Judg- 
ment obtained  in  the  following  November. 

2.  Code  Ga.  %  8979,  requiring  one  who  conteata 
the  validity  or  fairness  of  a  mortgage  to  file  an 
affidavit  of  the  grounds  relied  on  to  defeat  the 
mortgage,  with  bond  and  secnrity,  has  no  applica- 
tion to  such  a  case. 

Error  from  superior  court,  Bryan  county; 
Adams,  Judge. 

A.  C.  WriyM,  for  plaintiff  in  error.  R.  F. 
C.  Smith,  for  defendant  in  error. 

Simmons,  J.  W.  J.  and  N^.  £.  Kelly  ob- 
tained two  judgments  against  Smith,  on  No- 
vember 7,  18^7  Executions  were  issued 
thereon  and  levied  upon  a  certain  mule,  wbicli 
was  sold  tbereu  nder .  0  ne  J.  C .  Thorn  pson  bad 
a  mortgage  on  the  mule,  which  be  bad  fore- 
closed on  the  14th  of  December,  1887.  The 
mortgage  was  dated  Februarys,  1887,  and 
was  recorded  in  Tatnall  county.  It  was  not 
recorded  in  Bryan  county,  whpre  the  mort- 
gagor resided  at  the  time  of  its  execntion,  and 
where  he  still  resided  at  the  time  of  its  fore- 
closure and  the  sale  of  the  mule.  Thompa,on 
claimed  the  money  in  the  bands  of  the  sheriff. 


■  This  section  provides  that,  as  between  the  orig- 
inal parties,  defendant  in  an  aotloc  at  law  on  a 
contract  may  plead  total  or  partial  failure  of  ooa- 
sideration. 
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because,  as  he  alleged,  his  lien  was  older  than 
the  lien  of  the  Kellys'  judgments.  Under 
this  state  of  facts,  the  trial  judge  ordered  the 
sheriff  to  payover  the  money  in  his  hands  on 
the  judgments  of  the  Kellys;  holding  that, 
as  Thompson  had  never  recorded  his  mort- 
gage in  the  county  where  the  mortgagor  re- 
sided, the  judgment  lien  of  the  Kellys  took 
precedence  over  the  mortgage  lien.  We  see 
no  error  in  this  ruling  of  ttie  court  below. 
Code,  §  1956,  requires  mortgages  on  person- 
idty  to  be  recorded  in  the  county  where  the 
mortgagor  resided  at  Ibe  time  of  the  execu- 
tion of  the  mortgage,  if  a  resident  of  this 
state.  Section  1957  declares  that  mortgages 
not  recorded  within  the  time  required  remain 
valid  as  against  the  mortgagor,  but  are  post- 
poned to  all  other  liens  created  or  obtained, 
or  purchases  made,  prior  to  the  actual  record 
oftlie  mortgage.  Tliompson  not  Iiaving  re- 
corded his  mortgage  at  all  in  the  county  of 
the  mortgagor's  residence,  his  lien,  although 
it  remained  valid  as  against  Smith,  the  mort- 
gagor, was  postponed  to  the  judgment  lien 
of  the  Kellys.  It  is  insisted,  however,  by 
the  plaintiff  in  error,  that  the  Kellys.  if  they 
contested  the  validity  or  fairness  Of  Thomp- 
son's mortgage,  should  have  made  an  affida- 
vit of  the  grounds  on  which  they  relied  to  de- 
feat the  mortgage,  and  given  bond  and  secu- 
rity as  provided  in  section  3979  of  the  Code. 
We  agree  with  the  trial  judge  that,  under  the 
facts  of  this  case,  this  section  of  the  Code  had 
no  application.    Judgment  affirmed. 


at  Oa.43U 


LoMO  e.  Wight. 


(Supreme  Court  of  Oeorgia.    April  8, 1889.) 

JCDOMBHT— BXBOCTIOS— LimTATION. 

The  levy  of  execution  on  land  as  the  property  of 
defendant  is  sotBdent  to  Iteep  the  judgment  alive, 
though  the  land  was  not  defendant's  property  at 
the  time,  and  though  there  was  no  entry  on  the 
execution,  before  the  levy  on  the  land  was  made, 
that  no  personal  property  was  to  be  found. 

Error  from  superior  court,  Decatur  coun- 
ty; Bower,  Judge. 

D,  A.  Russell,  tat  plaintiff  in  error.  Don- 
alson  &  Hawes,  for  defendant  in  error. 

SiMMOXs,  J.  A.fl.fa.  in  favor  of  Wight, 
proceeding  for  the  benefit  of  Sizemore,  trans- 
feree, was  levied  upon  certain  cattle  as  the 
property  of  Long,  defendant  In  fl.  fa^  Long 
Interposed  his  affidavit  of  illegality  on  the 
following  grounds:  (1)  Because  the  ^./o. 
had  been  fully  paid  before  the  levy;  (2)  be- 
cause the  fl.  fa.  and  the  judgment  on  which 
it  is  founded  are  dormant,  seven  years  hav- 
ing eiiipsed  since  its  date  to  the  first  legal 
entry  by  an  authorized  officer;  (3)  because 
there  is  no  sufficient  legal  judgment  in  said 
case  of  Wight  v.  Liong.  Upon  the  trial  it 
appeared  that  the  ft.  fa.  of  plaintiff  was  a 
common-law  fl.fa.,  issued  from  a  justice's 
court  of  the  1,188th  district  O.  M.,  dated 
May  16,  1874;  that  on  it  was  an  entry  of  the 
receipt  of  $50,  I>eceml)er  11,  1874,  signed  by 
plaintiff's  attorney;  also,  an  entry  of  levy. 


"on  lot  of  Iftud  No.  95,  In  19th  district."  as 
the  property  of  M.  W.  Long,  dated  March 
26,  18»1,  and  signed  "F.  J.  Shobxs,  Const., 
1,005  District  G.  M. ;"  also,  an  entry  of  the 
dismissal  of  this  levy,  dated  March  28,  1881, 
and  signed  by  Shores;  also,  the  following  en- 
try:  "I  have  this  day  levied  this  fl.  fa.  on 
the  ten  head  of  stock  cattle,  this  January  18, 
1886.  W.  B.  Lt-KN,  Const.,  1,188th  Dist. 
G.  M."  Long  testified  that  on  the  26tb  of 
March,  1881,  he  resided  in  the  1,188th  dis- 
trict G.  M.,  and  owned  no  property  in  the 
1,005th  district  G.  M.,  and  tbat  there  was  a 
constable  in  the  1,188th  district.  Sizemore 
testified  that  Long  lived  across  the  river  in 
1881.  Shores,  constable  of  l.OOStb  district 
G.  M..  levied  the  fl.  fa.  on  the  land,  and 
afterwards  dismissed  it.  '^Lot  of  land  No. 
95  in  the  19th  Dist.  is  where  I  live,  and  is 
in  the  1,005  Dist.  G.  M."  The  jury  found 
in  favor  of  the  plaintiff  and  against  the  ille- 
gality. Defendant  moved  for  a  new  trial  on 
the  fo.llowing  grounds:  (1)  Error  in  ad- 
mitting ihaft.  fa.  and  entries  thereon;  the 
objection  thereto  being  ttiat  the  entry  of 
levy  was  void  for  uncertainty,  and  contained 
no  definite  or  sufficient  description  of  the 
property.  (2  and  8)  Yerdiot  contrary  to 
law,  evidence,  etc.  (4)  Error  in  striking 
the  third  ground  of  Illegality,  on  demurrer 
by  plaintiff,  on  terms.  No  demurrer  to  this 
ground,  and  no  order  striking  it,  appears  in 
the  record.  The  motion  was  overruled,  and 
defendant  excepted. 

The  only  ground  insisted  on  Isefore  us  for 
a  reversal  of  the  court  l)elow  was  that  the 
court  erred  in  holding  that  this  judgment 
was  not  dormant  The  judgment  was  dated 
May  16, 1874.  On  it  was  entered  the  receipt 
of  $50.  December  11.  1874;  also  an  entry  of 
levy  on  lot  of  land  No.  95  in  the  Nineteenth 
district,  as  the  property  of  M.  W.  Long, 
dated  March  26,  1881,  and  signed,  "F.  J. 
Shores..  Constable.  1.005  District  G.  M." 
There  was  also  another  levy,  dated  January 
13, 1886.  It  was  contended  by  the  plaintiff 
in  error  that  the  levy  made  by  Shores,  the 
constable  of  the  l.OOSth  district,  was  illegal 
and  void,  because  levied  on  a  lot  of  land 
which  did  nut  l>elong  at  the  time  to  the  de- 
fendant in  fl.  fa.,  and  because  there  was  no 
entry  on  the  fl.  fa.,  before  this  levy  on  the 
land  was  made, -that  no  personal  property 
was  to  be  found.  The  rule  seems  to  be,  ac- 
cording to  the  decisions  rendered  by  this 
court,  that  any  bonaflde  action  of  the  plain- 
tiff, which  shows  that  lie  intends  to  keep  the 
judgment  alive,  will  prevent  its  dormancy. 
Smith  V.  Rust,  79  Ga.  519,  5  S.  E.  Rep.  250; 
Gholston  V.  O'Kelley,  7  S.  E.  Rep.  107,  (March 
term,  1888.)  As  far  as  appears  friMn  this 
record,  the  levy  was  a  bona  flde  attempt  on 
the  part  of  the  plaintiff  in  fl.  fa.  to  collect 
the  amount  of  the  execution.  It  shows  ac- 
tion on  his  part  to  collect  his  judgment,  and 
this,  as  we  have  seen  by  the  alx)ve  citations, 
is  sufficient  to  prevent  dormancy  of  the  judg- 
ment. But  it  is  contended  by  the  counsel 
for  the  plaintiff  in  error  that  the  evidence 
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shows  that  the  defendant  did  not  own  the  lot 
of  land  at  the  time  it  was  levied  on,  and  that 
there  was  no  entry  of  "No  personal  property 
to  be  found,"  made  prior  to  the  levy  on  the 
land.  We  do  not  think  that  for  these  rea- 
sons the  levy  was  void.  It  was  made,  it  is 
true,  by  the  constable  of  a  different  district 
from  that  in  which  the  defendant  appears  to 
havp  resided,  but  he  was  "an  officer  author- 
ized to  execute  and  return  the  sa^ie."  Cknle, 
g  2914.  And  althougli  he  may  have  made  a 
mistalie  in  levying  upon  land  when  there 
was  personal  property,  or  before  the  entry  of 
"No  personal  property  to  be  foand"  was 
made  on  the  execution,  still,  in  our  opinion, 
it  would  be  a  sufficient  entry  to  prerent  the 
dormancy  of  the  judgment.  In  the  case  of 
Prendergast  v.  Wiseman,  7  S.  E.  Bep.  228, 
(Miu-ch  term,  1888,)  it  was  held  that  "a  sher- 
iff's return  upon  a  fl.  fa.,  repeated  within 
each  period  of  seven  years,  to  the  effect  that 
he  knows  of  no  property  on  wliicb  to  levy 
the  fi.  fa.,  prevents  the  judgment  from  be- 
coming dormant.  *  *  *  And  this'  is  so 
whether  the  return  be  true  or  false,  and 
whether  the  counsel  for  plaintiff  in  ft.  fa. 
knows  of  property  subject  to  levy  or  not. " 
Bleckley,  C.  J.,  in  the  opinion  of  the  court, 
says:  "The  fact  of  an  entry  by  the  proper 
officer,  and  not  the  truth  of  it,  is  the  mate- 
rial matter  with  respect  to  keeping  tXwft.fa. 
from  becoming  dormant.  If  the  officer  make 
a  false  return,  and  thereby  any  person  be  in- 
jured, the  redress  for  the  injury  is  against 
the  officer;  and,  whether  it  be  souglit  or  not, 
the  effect  of  the  return  in  keeping  the  fl.  fa. 
alive  is  the  same."    Judgment  affirmed- 


(82  Oa.  212) 

AuLTUAX  et  al.  v.  Mason. 

iaupreme  Court  of  Oeorgla.    April  23, 1889.) 

Sale — ^Action  for  Prick — Dkfbxses. 

1.  In  an  action  on  notes  given  for  the  purohase 
price  of  an  engine  and  saw-mill,  a  plea  of  breach 
of  warranty  and  failure  of  consideration  does  not 
vary  or  contradict  the  written  contract  between 
the  parties,  and  ma^  be  made  without  alleging 
fraud,  accident,  or  mistake. 

2.  In  such  case,  where  the  contract  of  purchase 
was  a  single  one,  though  separate  notes  were 

?[iven  for  the  engine  and  the  saw-miU,  damages 
or  a  breach  of  warranty  of  the  engine  could  be 
deducted  from  the  note*. 

Error  from  superior  court,  Johnson  coun- 
ty: IIiNEs,  Judge. 
A.  F.  Daley,  for  plaintiffs  in  error. 

Simmons,  J.  This  was  an  action  to  re- 
cover a  balance  due  on  certain  promissory 
notes  given  for  the  purcliase  price  of  an  en- 
gine and  saw-mill.  The  defendant  filed  two 
pleas  to  the  action:  (1)  The  plea  of  the  gen- 
eral issue;  and  (2)  the  plea  of  breach  of  war- 
ranty and  failure  of  consideration.  On  the 
trial  of  the  case  the  jury  returned  a  verdict 
for  the  defendant.  The  plaintiffs  moved  for 
a  new  trial,  which  motion  was  overruled  by 
the  court  and  they  excepted.  The  grounds 
of  the  motion  for  a  new  trial  are  as  follows: 
(1)  and  (2)  That  the  verdict  is  contrary  to 


law  and  the  evidence;  (3)  tnat  the  court  re- 
fused to  strike  the  defendant's  plea  of  breach 
of  warranty  and  failure  of  consideration,  on 
the  ground  that  such  plea  contradicted  and 
add(d  to  the  contract  between  the  parties 
without  any  allegation  of  fraud,  accident,  or 
mistake;  (4)  that  the  court  erred  in  charging 
the  jury  tliat  they  should  allow,  by  way  of 
recoupment  against  the  notes  sued  on,  the 
damage  or  expense  incurred  by  defendant  by 
reason  of  any  breach  of  warranty  on  the  en- 
gine, although  separate  notes  were  given  for 
the  saw-mill,  and  no  breach  of  warranty  or 
failure  of  consideration  was  alleged  or  prored 
as  to  tlie  saw-mill. 

1.  We  have  read  the  testimony  in  this  case 
as  sent  np  in  the  record,  and,  while  we 
would  not  have  found  as  the  jury  did, — tak- 
ing the  whole  of  the  testimony  into  consid- 
eration,— ^yet,  if  the  jury  believed  the  defend- 
ant's  witnesses, — as  under  our  law  they  had 
a  right  to  do, — there  was  sufficient  evidence 
to  authorize  their  finding.  The  trial  judge 
was  satisfied  therewith,  and  we  cannot  say 
that  be  abused  his  discretion  in  refusing  to 
grant  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence. 

2.  WhUe  we  do  not  decide  that  the  special 
plea  filed  in  this  case  was  a  plea  of  breach  of 
warranty,  yet,  as  it  was  so  recognized  by  the 
court  below,  and  by  the  counsel  for  the  plain- 
tiffs, and  as  he  alleges  in  his  motion  for  a 
new  trial  that  it  was  a  plea  of  breach  of  war- 
ranty, we  will  so  treat  it  for  the  purposes  of 
this  case.  Treating  it  thus,  we  hold  that  the 
court  did- not  err  in  refusing  to  strike  said 
plea  upon  the  ground  complained  of  in  this 
part  of  the  motion  for  a  new  trial.  A  plea 
of  breach  of  warranty  and  of  failure  of  con- 
sideration does  not  add  to  or  vary  the  con- 
tract between  the  parties;  nor  is  it  necessary 
to  allege  therein  fraud,  accident,  or  mistake. 
While  "it  is  an  undoubted  rale  of  the  com- 
mon law  that  parol  contemporaneous  evi- 
dence shall  not  be  received  to  vary  or  contra* 
diet  a  written  contruct,  this  rule,  however, 
does  not  preclude  proof  between  proper  par- 
ties to  negative  the  presumption  which  the 
law  raises,  that  a  note  or  bill  is  founded  on 
a  valuable  consideration.  Nor  does  it  stand 
in  the  way  of  parol  evidence  to  contradict  an 
express,  and  even  specific,  admission  in  the 
paper  of  a  consideration.  It  may  be  shown 
that  there  was  no  consideration,  or  a  differ- 
ent one. "  2  Suth.  Dam.  134.  "  The  consid- 
eration being  open  to  inquiry,  so  far  as  the 
promise  to  pay  depends  upon  its  existence, 
continuance,  or  amount,  such  promise  may 
be  indirectly  varied  and  controlled  by  parol 
evidence;  not  by  showing  that  a  different 
promise  from  the  written  one  was  m2ule,  bat 
that  it  is  different  in  legal  effect,  as  a  conse- 
quence of  a  want,  cessation,  or  shrinkage  of 
the  consideration ;  by  evidence  that  the  con- 
sideration implied  had  no  existence;  that  it 
did  not  continue,  or  was,  or  has  become,  de- 
ficient in  amount.  The  promise  may  thus 
be  altogether  undermined,  postponed,  or  re- 
duced.    A  different  agreement  cannot  be 
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shown  from  that  expressed  in  the  note."    Id. 
136.     See  Cwle.  §§  2748, 2857, 8471;  Knight 
v.  Knight,  28  Oa.  165:  Butts  v.  Cuthbertson, 
6Ga.  166;  Finney  v.  Cadwallader,  55  Ga.  75.  i 
8.  Kor  was  there  any  error  in  the  charge  | 
compliiined  of  in  the  third  ground  of  the  mo-  j 
tion.     The  purchase  of  the  engine  and  saw- ; 
mill  was  one  contract,  and  not  two  separate 
and  distinct  contracts,  as  claimed  by  the 
plaintifFs  in  error,  although  the  notes  were 
given  separately  for  the  engine  and  for  the 
saw-mill.     Being  one  contract,  if  there  was 
an  express  warranty  made  by  the  vendor, 
and  tiiat  warranty  had  failed,  the  defendant 
had  a  right  to  have  his  damages  and  the  nec- 
essary expenses  sustained  by  him  by  reason 
of  the  breach  of  warranty,  deducted  from 
the  notes.    55  Ga.  75,  supra.    Judgment  af- 
firmed. 


(83  Ga.  2GS) 


Jones  v.  Haumaok. 


(Supreme  Court  of  Oeorgla.    April  24, 18S9.) 
ExBonwoji— Rblibf  xoainst. 

In  an  action  against  the  beneflciaries  of  a  trust- 
estate  a  judgment  was  rendered  for  the  plain- 
tiff, which  provided  that  It  should  be  paid  out  of 
the  life-estate  which  J.,  one  of  the  benefloiaries, 
had  in  a  portion  of  the  trust  lands.  Held  that, 
the  court  having  jurisdiction  of  the  parties  and 
subject-matter,  the  judgment  was  not  void,  and 
that  when,  on  an  execution  being  levied  on  the 
life-estate  of  J.,  a  judgment  sustaining  a  demurrer 
to  an  affidavit  of  illegality  was  not  excepted  to,  J. 
was  precluded  from  ^terwards  filing  a  claim  to  the 
land  levied  on,  upon  the  same  grounds  upon  which 
the  atUdavit  of  illegality  was  based. 

Error  from  superior  court,  Burke  county; 
RoNEY,  Judge. 

J.  J.  Jones  <t  Son,  for  plaintiff  in  error. 
R.  O.  Lovett  and  E.  L.  Brinaon,  for  defend- 
ant in  error. 

Simmons,  J.  Hammack  brought  suit  on  a 
promissory  note  for  $140,  given  by  one  Wes- 
ley Jones,  as  trustee  of  certain  trust  property 
described  in  the  declaration.  The  trustee 
died  after  the  note  was  given,  and  before  this 
suit  was  brought,  and  no  successor  was  ap- 
pointed In  his  place.  The  declaration  set  out 
the  beneficiaries  of  the  trust,^  and  described 
the  property  of  the  trust-estate,  and  prayed 
process  against  said  beneficiaries.  It  al> 
leged  that  the  note  was  given  for  a  cotton- 
gin,  which  was  necessary  for  the  trust-estate. 
All  the  beneficiaries  were  properly  served, 
and  they  filed  pleas  to  said  action.  Judg- 
ment was  rendered  by  the  court  for  the 
amount  due  on  the  note.  The  judgment  re- 
cites that  "J.  B.  Jones  is,  under  the  terms  of 
the  deed  creating  said  trust-estate,  entitled  to 
a  life  estate  in  the  said  trust  property,"  (de- 
scribing it;)  "and,  it  further  appearing  that 
said  trust-estate  is  liable  for  said  debt,  it  is  ad- 
judged that  the  said  sums  as  aforesaid  be  paid 
out  of.  the  life-estate  of  said  J.  B.  Jones  in 
the  aforesaid  described  trust  land."  Upon 
this  judgment  execution  was  issued,  and  was 
jevied  upon  bis  life-estate  in  a  portion  of  the 
trust  lands.  J.  B.  Jones  filed  an  affidavit  of 
illegality  thereto,  upon  tbe  ground  that  the 


levy  was  Illegal  and  void,  because  it  did  not 
follow  the  judgment,  and  for  uncertainty; 
and  that  the  judgment  was  ill^al  and  void 
because  it  was  against  the  life-estate  of  the 
deponent,  and  because  it  did  not  follow  the 
declaration,  and  was  void  for  uncertainty  be- 
cause the  trust-estate  had  no  such  title  to 
the  land  levied  upon  as  could  then  be  sold. 
This  illegality  was  demurred  to  as  to  all  the 
grounds  thereof,  and  the  demun'er  was  sus- 
tained. No  exception  was  taken  to  the  judg- 
ment sustaining  tbe  demurrer.  Afterwards 
J  B.  Jones,  for  himself  and  other  beneflcl> 
aries,  filed  a  claim  to  the  land  levied  on. 
After  the  introduction  of  evidence  in  the 
case,  it  was  submitted  to  the  judge  for  de> 
cision  without  the  intervention  of  a  jury,  and 
be  held  the  property  subject  on  the  ground 
that  tbe  same  questions  made  in  the  claim 
case  were  made  and  decided  against  the  claim- 
ants in  the  affidavit  of  illegality,  and  that 
tbe  judgment  in  that  case,  having  been 
against  tbe  defendants  and  unexcepted  to,  it 
was  binding  upon  them  in  this  cas&  They 
excepted  to  this  ruling,  and  brought  the  case 
here.  We  think  the  court  was  right.  All 
the  questions  made  in  the  claim  case  were 
decided  against  J.  B.  Jones  upon  his  affidavit 
of  illegality.  The  judgment  sustaining  the 
demurrer  to  the  grounds  of  the  affidavit  of 
illegality  was  unexcepted  to,  and  was  there- 
fore a  valid  and  binding  judgment  upon  him. 
The  court  thatsnstain^  the  demurrer  to  the 
illegality  bad  jurisdiction  of  the  subject-mat- 
ter and  the  parties;  and,  whether  the  judg- 
ment was  right  or  wrong,  it  binds  the  parties 
to  that  proofing.  The  same  may  be  said  of 
the  original  judgment  upon  the  suit  brought 
on  the  note.  The  court  that  rendered  that 
judgment  had  jurisdiction  of  the  subject-mat- 
ter and  tbe  parties,  and  that  judgment  was 
unexcepted  to,  and  binds  them.  Tbe  original 
judgment  may  have  been  erroneous,  under 
the  pleading^  in  the  case,  but  was  not  void, 
as  was  contended  here  by  the  counsel  for  the 
plaintiff  in  error.  If  there  were  any  defects 
in  tbe  pleadings,  as  claimed  by  counsel  for 
tbe  plaintiff  in  error,  they  were  amendable, 
and  were  cured  by  tlie  judgment  See  Zim- 
merman V.  Tucker,  64  Ga.  432;  Artope  v. 
Barker,  74  Ga.  462/    Judgment  affirmed. 


(82  Oa.  656) 

Chuboh-Wabdems,  ETa,  of  Ghbist  Chubcb 

9.  Mayor,  Etc.,  of  Savannah. 

(Supreme  Cowrt  of  Georgia.    April  8, 1889.) 

CSHBTBBIBS. 

1.  The  title  to  the  cemetery  connected  with  the 
parish  church  in  Savannah culed  "CJhrist Church" 
was  vested  by  the  provincial  act  of  1768  In  the  rec- 
tor of  said  church  as  a  corporation. 

2.  After  the  Revolution,  ecclesiastical  property 
held  by  the  rector  for  pious  uses  devolved  upon  the 
church  or  society  constituting  the  local  body  of 
Christians  then  and  now  Known  as  "(Thrist 
Churoh, "  and  all  such  property  not  expressly 
withdrawn  by  the  state  passed  to  the  corporation 
created  by  the  act  of  1789,  this  corporation  being 
"The  Church-Wardens  and  Vestrymen  of  the 
Episcopal  Churoh  in  Savannah  oalled  'Christ 
(Jhuroh.' " 

(SyUdbtu  by  the  Cowrt.) 
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Error  from  superior  court,  Chatham  coun- 
ty; Adams,  Judge. 

R.  Falligant  and  W.  Q.  Charlton,  for 
plalntilTs  in  error.  /.  12.  Saussy  and  8.  B. 
Adams,  for  defendants  in  error. 

Bleckley,  C.  J.  In  December,  1789, 
certain  persons,  of  wh<Hn  the  plaintiffs  are 
the  successors,  were  incorporated  by  an  act 
of  the  genoral  assembly  by  the  name  and 
style  of  "The  Church- Wardens  and  Vestry- 
men of  the  Episcopal  Church  in  Savannah, 
called  •  Christ  Church.'  "  Marb.  &  C.  Dig. 
144.  The  preamble  to  the  act  recites  that  it 
is  necessary  for  the  promotion  of  religion 
and  virtue  that  churches  and  religious  socie- 
ties be  made  capable  of  holding,  enjoying, 
and  defending  any  property  that  they  may 
have,  or  may  acquire  by  gifts,  grants,  or  other- 
wise, and  that  Christ  Church  in  Savannah 
has  long  since  been  established.  The  act 
proceeds  to  invest  the  corporation  which  it 
creates  with  all  manner  of  property,  both 
real  and  persona],  donations,  gifts,  grants, 
hereditaments,  privileges,  and  immunities 
whatever,  which  may  belong  to  the  said 
church,  to  have  and  to  hold  the  same  for  the 
proper  use,  benefit,  and  behoof  of  the  said 
church.  The  question  in  this  case  being 
whether  this  corporation  acquired  title  to  the 
cemetery  in  controversy,  the  first  step  to  be 
taken  is  to  ascertain  whetlier  that  cemetery 
was  at  the  date  of  this  act  of  incorporation 
the  property  of  Christ  Church.  This  carries 
us  bacli  to  the  provincial  act  passed  15th  of 
March,  1758,  (Colonial  Acts,  19,)  which  di- 
vided the  province  into  parishes,  and  estat)- 
lished  religious  worship  therein  according  to 
the  rites  and  ceremonies  of  the  Church  of 
England.  The  territorial  division  made  was 
into  eight  parishes,  the  first  of  which  em- 
braced the  town  and  district  of  Savannah, 
extending  up  the  river  Savannah,  including 
the  islands  therein,  as  far  as  the  south-east 
boundary  of  Goshen,  from  thence  south-west 
to  the  River  Great  Ogeecliee,  and  from  the 
town  of  Savannah  eastward  to  the  mouth  of 
the  River  Savannah,  including  the  sea  isl- 
ands to  the  mouth  of  the  River  Great  Ogee- 
chee,  and  all  the  settlements  on  the  north 
side  of  said  river,  to  the  .western  boundaries 
thereof.  The  name  given  to  this  parish  was 
"Christ  Church. "  The  second  section  of  the 
act  declared  that  the  chuirch  already  erected 
in  the  town  of  Savannah,  and  the  ground  as 
then  used  as  a  cemetery  or  burial  place  there- 
to, should  be  the  parish  church  and  cemetery 
of  Christ  Church.  The  third  section  declared 
that  the  clerk,  then  present  minister  of  Savan- 
nah, (Bartholomew  Zouberbuhler  by  name.) 
should  be  the  rector  and  incumbent  of  said 
church;  and  that  he  was  thereby  incorporat- 
ed and  made  a  body  politic  and  corporate  by 
the  name  of  "Tlie  Rector  of  Christ  Church  in 
the  Town  of  Savannali;"  was  enabled  to  sue 
and  be  sued  by  such  name;  was  declared  to 
have  the  care  of  souls  within  the  parish;  and 
that  he  should  be  in  the  actual  possession  of 
the  church,  with  its  cemetery  and  appurte- 


nances, to  hold  and  enjoy  the  same  to  him  and 
his  successors,  together  with  the  glebe  land 
already  grant^  to  him,  and  the  messuage  or 
tenement  near  to  the  said  church,  with  nil 
and  singular  the  buildings  and  appurte- 
nances thereunto  belonging,  and  also  all  such 
other  lands,  tenements,  and  hereditament! 
as  should  or  might  thereafter  be  given  and 
granted  to  the  said  cburdi  or  the  incumbent 
thereof.  A  subsequent  act,  of  April,  1763, 
(Colonial  Acts,  197,  198,)  reciting  that  the 
cemetery  in  the  parish  of  Christ  Church  be- 
longing to  the  said  parish  had  become  too 
small  for  the  occasion,  directed  that  the  cem- 
etery be  enlarged  and  extended  to  the  line  of 
Abercorn  street  to  the  westward,  and  100 
feet  to  the  southward, — the  whole  to  contain 
210  feet  square;  and  the  church-wardens  and 
vestrymen  of  the  parish  were  empowered  at 
their  discretion  to  agree  with  and  hire  work- 
men to  complete,  inclose,  and  finish  the  same. 
Another  act,  passed  April  11. 1768,  (Id.  4S3,) 
reciting  that  the  cemetery  or  public  burial 
ground  for  the  parish  of  Christ  Church,  not- 
withstanding the  previous  addition,  was  ap- 
parently too  small  to  answer  the  purposes 
intended,  authorized  thechurch-wardens  and 
vestry  to  lay  out  an  addition  of  170  feet  in 
length,  of  and  from  the  common  of  the  town 
of  Savannah,  and  adjoining  the  cemetery  or 
public  burial  ground,  to  the  eastward;  and 
that  the  addition  so  laid  out  should  from 
thenceforth  forever  be  and  remain  as  part 
and  parcel  of  the  said  cemetery  or  public 
burial  ground;  and  the  wardens  and  vestry 
werie  empowered  to  inclose  the  same  accord- 
ingly, at  their  discretion.  Both  these  addi- 
tions were  made,  as  we  may  assume  from  the 
record  and  from  the  argument  of  counsel  in 
the  present  case.  A  still  further  addition 
was  made,  under  an  ordinance  of  the  munic- 
ipal council  of  Savannah,  in  1789,  during 
the  same  year  that  the  corporation  of  the 
plaintiffs  in  error  was  created,  and  some 
months  before  that  creation;  but  as  this  last 
addition  is  not  now  In  controveray,  we  need 
not  further  notice  it  for  the  present. 

1.  We  can  have  no  doubt  that  the  original 
cemetery,  with  the  two  enlargements  made 
by  the  provincial  legislature,  was  church 
property,  and  vested  in  the  spiritual  corpora- 
tion consisting  of  the  incumbent  of  the  par- 
ish, constituted  by  the  act  of  1758.  That 
act  must  l)e  understood  as  it  was  intended 
by  the  provincial  legislature.  It  has  the 
same  meaning  for  us  in  1889  as  it  had  for 
the  courts  of  the  province,  or  for  those  of 
Westminster  Hall,  in  1758.  We  must  con- 
strue it  now  precisely  as  those  courts  would 
have  construed  it  then  had  it  come  up  before 
them  for  construction.  They  certainly  would 
have  held  it  as  meaning  to  fix  the  titie 
to  all  the  enumerated  property,  including 
the  cemetery,  in  the  corporation  which  it 
created.  Those  courts  would  have  bad  no 
diSlculty  in  accounting  for  the  words  "shaU 
be  in  the  actual  possession  of  the  said  churcdi, 
with  its  cemetery  and  appurtenances,  and 
shall  hold  and  enjoy  the  same  to  him  and  hit 
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suceessora."  Tbey  would  have  construed 
them  as  a  statutory  investiture  of  the  tein> 
poral  part  of  the  benefice  as  the  same  was 
constituted  or  declared  by  the  act  of  incor- 
poration. The  method  of  induction  at  com> 
men  law.  and  the  effect  of  it,  are  stated  by 
Blackstone  (1  Comm.  391)  thus:  "Induc- 
tion is  performed  by  a  mandate  from  the 
bishop  to  the  archdeacon,  who  usually  issa^ 
oat  a  precept  to  otlier  clergymen  to  perform 
it  for  him.  It  is  done  by  giving  the  clerk 
corporal  possession  of  the  church,  as  by  hold- 
ing the  ring  of  tlie  door,  tolling  the  bell,  or 
the  like;  and  is  a  form  required  by  law,  with 
intent  to  give  all  the  parishioners  due  notice, 
and  sa£Bcient  certainty  of  their  new  minis- 
ter, to  whom  their  tithes  are  to  be  paid. 
This,  therefore,  is  the  investiture  of  the  tem- 
poral part  of  the  benefice,  as  institution  is 
of  the  spiritual.  And  when  a  clerk  is  thus 
presented,  instituted,  and  inducted  into  a 
rectory,  he  Is  then,  and  not  before,  in  full 
and  complete  possession,  and  is  called  in 
law  persona  impersonata,  or  parson  imp)ar> 
sonee."  If  it  were  true  that  the  cemetery 
of  a  parish  church  would  not  pass  to  the  par- 
son and  bis  successors  by  induction  Uius 
performed,  it  might  be  said  that  statutory 
investiture,  such  as  we  are  considering,  was 
broader,  and  comprehended  more  than  the 
induction  of  the  common  law.  We  find  it 
impossible  to  read  the  act  of  incorporation 
from  the  stand-point  of  those  who  passed  it, 
and  of  the  time  in  which  it  was  passed,  with- 
out regarding  it  as  taking  effect  upon  the 
title  to  the  cemetery  in  precisely  the  same 
manner  as  upon  the  title  to  the  church.  The 
possession,  holding,  and  enjoyment  of  both 
are  provided  for  by  identically  the  same  lan- 
guage. And,  looking  in  the  same  way  to 
the  acts  of  1763  and  1768,  providing  for  the 
enlargement  of  the  cemetery,  we  feel  sure 
that  they  were  intended  to  bring  the  addi^ 
tions  into  exactly  the  same  relation  to  ilie 
Corporate  body,  with  respect  to  title,  as  that 
borne  by  the  original  cemetery.  The  latter 
of  these  acts  expressly  declared  that  the  ad- 
dition which  it  provided  for  "should  thence- 
forth forever  be  and  remain  as  part  and 
parcel  of  the  said  cemetery."  Thus  the 
cemetery  was  mentioned  as  one,  notwith- 
standing a  previous  addition  had  been  made, 
and  the  contemplated  further  addition  was 
to  be  and  remain  as  part  and  parcel  of  the 
whole.  That  this  latter  act  descril)ed  the 
cemetery  as  the  "public  burial  ground  for 
the  parish  of  Christ  Churcli,"  does  not  mili- 
tuto  against  the  view  which  we  have  ex- 
pressed touching  title,  as  it  respects  either 
the  original  cemetery  or  the  additions  made 
thereto.  No  doubt,  under  the  system  then 
prevailing,  the  cemetery  of  a  parish  church 
was  always  the  public  burial  ground  for  the 
parish.  There  is  no  reason  of  which  we  are 
aware  to  think  otherwise.  We  see  not  how 
this  would  operate  to  liinder  the  spiritual 
corporation  from  holding  the  title,  and  hav- 
ing such  legal  property  in  the  cemetery  as 
would  be  consistent  with  its  use  as  the  pub- 


He  burial  g^nnd  for  the  parish.  There 
would  be  no  obstacle  at  the  present  day  any 
more  than  there  was  then  to  constituting  a 
religious  body  the  owner  of  a  burial  ground 
in  which  all  the  inhabitants  of  a  given  dis- 
trict might  have  a  right  to  be  interred. 
There  is  no  incompatibility  between  corpo- 
rate ownership  and  such  use,  and  no  legal 
necessity  for  uniting  title  and  use  for  burial 
in  the  same  person  or  persons.  To  whom  does 
a  given  cemetery  belong?  is  a  very  different 
question  from  that,  for  whose  sepulture  is  it 
intended?  For  an  act  approved  December 
19, 1818,  vesting  the  fee-simple  of  the  ceme- 
tery or  burial  ground  in  the  city  of  Augusta 
in  the  trustees  of  the  Protestant  Episcopal 
Church  of  that  city,  see  Lamar,  Dig.  848, 
849.  It  Is  not  improbable  that  this  ceme- 
tery is  the  same  spoken  of  in  the  fourth  sec- 
tion of  the  act  of  1758  (above  cited)  for  di- 
viding the  province  into  parishes,  and  which 
was  then  appurtenant  to  the  parish  churcb 
of  SaintPatil.  the  rector  of  which  church  was 
incorporated  by  the  fourth,  as  was  the  rector 
of  Christ  Church  ^7  the  third,  section  of  Uiat 
statute. 

2.  Having,  as  we  conceire,  by  a  right  and 
proper  construction  of  the  original  act  of  in- 
corporation ascertained  that  the  cemetery 
now  in  question  belonged  to  the  corporate 
l)ody  Icnown  by  the  name  of  "The  Rector  of 
Christ  Church  in  the  Town  of  Savannah." 
what  became  of  that  corporation  and  its  ef- 
fects  when  regal  government  ceased  to  exist 
in  Georgia,  and  the  province  became  a  sov- 
ereign state?  These  questions  open  a  wide 
field  for  research,  both  legal  and  historical, 
— a  field  into  which  we  have  entered  only 
far  enough  to  satisfy  our  own  minds  that, 
whatever  may  have  become  of  the  corpora- 
tion, its  property  of  all  kinds  was  still  prop* 
erty  appertaining  to  the  church;  and,  if  sul>- 
ject  to  seizure  and  appropriation  by  the  state, 
(which,  from  the  authorities,  admits  of  ques- 
tion,) no  such  seizure  or  appropriation  of 
this  cemetery  has  ever  been  made  by  the 
state  of  Ceorgia.  On  the  contrary,  we  find 
that  by  the  act  of  1789,  creating  the  new  cor> 
poration,  Christ  Church  in  ISavannah  was 
recognized  as  having  been  long  since  estat>- 
lished,  and  we  have  no  doubt  that  this  refers 
to  the  same  religious  society  and  spiritual 
body  of  Christians  which  bad  from  the  twgin- 
ning,  and  continuously  thereafter,  constitut- 
ed the  parish  church  of  the  same  name  in  Sa- 
vannah. According  to  the  preamble  it  was 
desirable  that  churches  and  religious  societies 
be  made  capable  of  holding,  enjoying,  and 
defending  any  property  that  they  may  have  or 
may  acquire.  The  state,  so  far  from  intend- 
ing to  take  away  from  Christ  Church  any 
church  site,  church  edifice,  or  ceinetery  which 
had  ever  belonged  to  it,  either  in  its  corporate 
or  social  capacity, — ^that  is,  as  a  spiritual  cor- 
poration by  virtue  of  the  act  of  1758,  or  as  a 
mere  religious  society, — designed  to  confer  on 
it  corporate  capacity  for  holding,  enjoying, 
and  defending  all  ite  property,  no  matter 
when  or  how  acquired.    It  is  said  a  distino- 
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Hon  is  to  be  taken  between  property  derived 
from  the  government  by  public  grant  or  by 
the  exercise  of  the  power  of  taxation,  and 
property  donated  to  the  church  by  individuals 
or  purchased  with  ito  own  money;  but  we 
find  no  very  clear  warrant  for  this  distinction, 
either  in  decided  cases  on  the  subject  else- 
wliere,  or  in  the  conduct  of  the  state  towards 
ecclesiastical  bodies  which  the  province  fos- 
tered prior  to  the  Revolution  as  part  of  a  re- 
ligious estiiblishment.  Whatever  may  have 
beien  the  power  of  the  state  to  reclaim  grants 
and  the  proceeds  of  provincial  taxes,  it  has 
forborne  to  exercise  the  power  by  any  gen- 
eral law.  No  such  law  has  come  down  to  us. 
A  few  local  and  special  acts  touching  glebe 
lands  are  to  be  found.  See  Marb.  &  0.  Dig. 
160, 161;  Clayt.  Dig.  64, 479.  There  is  every 
probability  that  the  great  bulk  of  glel)e  lands 
were  disposed  of  under  the  name  of  "com- 
mons," "vacant  lands,"  etc.,  by  virtue  of 
various  local  acts  passed  from  time  to  time 
during  the  first  20  or  30  years  after  the  Revo- 
lution. 

In  investigating  the  subject  for  the  pres- 
ent case  we  have  had  the  assistance  of  ihe 
able  and  eminent  historian  of  Georgia, 
Charles  C.  Jones,  Jr.,  LL.D.,  and  the  infor- 
mation which  we  have  derived  from  him  has 
contributed  materially  to  the  establishment 
of  this  conclusion.  But  no  instance  has  been 
brought  to  our  knowledge  in  wliich  the  state 
has  by  Ipgislation  ever  resumed  as  public 
property  any  church  site,  church  edifice,  or 
cemetery  which  belonged  before  the  Revolu- 
tion to  any  local  church  or  body  of  Chris- 
tians, whether  of  the  established  religion  or 
of  dissenters  therefrom.  We  think  that  the 
grants  to  new  corporations  of  the  Episcopa- 
lian denomination  of  property  which  formerly 
belonged  to  local  l)odies  of  the  established 
church  are  to  be  regarded  less  as  an  asser- 
tion of  title  in  the  state  to  such  property  than 
as  a  recognition  of  continuous  ownership  in 
such  local  bodies;  the  new  corporations  be- 
ing, as  a  general  rule,  created  at  church  re- 
quest, and  for  church  benefit.  To  go,  for  an 
example,  no  further  than  the  present  case, 
we  find  from  the  record  that  the  same  per- 
sons who  were  incorporated  by  the  act  of 
1789  as  "The  Church- Wardens  and  Vestry- 
men of  the  Episcopal  Church  in  Savannah, 
called  'Christ  Church,'  "  were  the  identical 
persons  who  had  previously  to  the  act  of  in- 
corporation been  elected  by  the  parisliioners 
of  that  church  to  the  official  positions  which 
the  act  recognizes  them  as  filling.  In  other 
words,  they  were  not  made  wardens  and  ves- 
trymen by  the  legislature,  but  l)y  tlie  church. 
And  it  appears  from  the  record  that  before 
their  incorporation,  but  the  same  year,  they 
were  recognized  by  the  municipal  govern- 
ment of  Savannah,  by  means  of  official  cor- 
respondence, as  having  some  connection 
with  the  cemetery  as  it  then  existed.  There 
is  no  accounting  satisfactorily  for  this  recog- 
nition, but  upon  the  theory  that  up  to  that 
period,  which  was  the  time  when  the  city 
made  an  addition  to  the  area  of  the  cemetery. 


the  Christ  Ghorch  of  both  ante  and  post  Rev- 
olutionary times  was  still  regarded  as  the 
owner  of  the  cemetery.  No  doubt  this  rec- 
ognition was  conformable  to  the  fact  and  the 
law  of  the  matter,  for  there  is  no  trace  any- 
where, so  far  as  we  know,  or  can  ascertain, 
that  the  state  ever  resumed,  or  sought  to  re- 
sume, the  pro2>erty  in  this  cemetery.  It  is 
certain  there  has  been  no  express  grant  of  it 
by  the  state  to  the  city  of  Savannah.  If  it 
be  demanded  how  1t  passed  from  the  old  rec- 
tor and  his  successors  in  tbeir  corporate  ca- 
pacity, and  l)ecame  the  property  of  the  church 
of  which  he  and  they  were  the  rectors  down 
to  the  extinction  of  the  corporation  by  the 
repudiation  of  the  church  as  a  government 
establishment,  the  answer  is  that  the  incor- 
porated rector  held  it  in  trust,  and  when  the 
trustee  became  no  more,  the  title  devolved 
informally,  but  sabstantiidly,  upon  the 
church,  the  oesttii  que  trust,  until  by  the  8ul>- 
sequent  act  of  1789  the  legislature  supplied 
a  new  trustee  by  incorporating  the  wardens 
and  vestrymen.  As  to  succession  in  a  sub- 
sequent corporation,  see  Milton  v.  Milton, 

10  Pick.  447;  Society  v.  Episcopal  Church, 
1  Pick.  872;  Parsonsfield  v.  Dalton,  5  Me. 
217.  Grants  for  pious  uses,  Pawlet  v.  Clark, 
9  Crancb,  292;  Brown  v.  Porter,  10  Mass. 
93 ;  Beatty  v.  Kurtz,  2  Pet.  566.  Parish  and 
municipal  uses  distinguished,  Richardson  v. 
Brown,  6  Me.  357.  Establishment,  care, 
and  control  of  burial  grounds,  now  a  munic- 
ipal, rather  than  a  parochial,  duty,  Lakin 
V.  Ames.  10  Cush.  218. 

We  are  not  aware  that  the  question  has 
ever  arisen  in  Georgia  upon  the  power  of  the 
state  to  take  to  i  tself  the  property  of  the  ante- 
Revolutionary  church.  In  Virginia  the  ques- 
tion was  decided  in  the  affirmative  by  a  di- 
vided court.  Turpin  v.  Locket,  6  Call,  113; 
followed  afterwards  in  Selden  v.  Overseers. 

1 1  Leigh.  127 .  The  depri  vation  of  the  clergy, 
however,  went  no  further  than  the  statute 
provided.  Claughton  v.  Macnaughton,  2 
Munf.  518.  The  supreme  court  of  the  Unit- 
ed States,  in  Terrett  v.  Taylor,  9  Cranch,  48, 
in  a  learned  and  elaborate  opinion  by  Judge 
Stort,  held  some  of  the  Virginia  legislatiou 
touching  the  subject  unconstitutional.  The 
same  court,  speaking  by  the  same  eminent 
judge,  in  Pawlet  v.  Clark,  Id.  292,  further 
developed  the  argument  in  discussing  a  stat- 
ute of  Vermont.  A  supplement  to  Terrett 
v.  Taylor,  supra,  will  be  found  in  Mason  v. 
Muncaster,  9  Wheat.  445.  And  see  2  Story. 
Const.  §  1385;  Cooley.  Const.  Lim.  275,  and 
note.  Inasmuch  as  there  has  been  no  at- 
tempt by  the  state  to  assert  any  title  in  its 
l>ehalf  to  the  cemetery  now  in  controversy 
between  the  parties  to  the  present  litigation, 
we  are  not  called  upon  to  say  whether  the 
state  could  efEectiveiy  have  made  such  asser- 
tion or  not.  The  court  below  erred,  we 
think,  in  holding  and  deciding  that  the  plain- 
tiffs in  error  never  had  title  to  the  cemetery, 
and  in  dismissing  the  bill  chiefly  on  that 
ground,  as  appears  from  the  opinion  of  tbe 
court  in  the  record.    For  the  present  we  d»- 
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cide  no  other  qaestion  in  the  case,  but  leave 
the  doctrine  of  prescription  and  all  other  mat- 
ters of  defense  to  be  dealt  with  anew  on  the 
rehearing.    Judgment  reversed. 

(83  Ga.  283)  """"" 

Jenkins  tt  al.  «.  Jsnkins. 
(Supreme  Court  of  Otorgla.    April  17,  1889.) 

IIABBIAOB— ClBOUMSTAimAI.  EnDBKCB. 

1.  Where  the  direct  evidence  touching  the  f&ot 
of  an  alleged  marriage  is  conflicting,  one  of  the 
parties  to  such  marriage  affirming  and  the  other 
denying  that  it  took  place,  and  where  all  the  ma- 
terial curcumstances,  save  the  fact  that  the  partv 
denying  it  contracted  a  subsequent  marriage  with 
a  third  person,  which  was  regularly  solemnized, 
go  to  support  and  corroborate  the  affirmative  wit- 
ness, a  finding  by  the  jury  to  the  effect  that  the 
testimony  of  that  witness  was  true  is  not  contrary 
to  evidence  or  to  law. 

2.  The  presumption  of  law,  founded  on  cohabita- 
tion and  repute,  that  a  marriage  had  taken  place, 
will  not  prevail  over  proof  of  a  subsequent  mar- 
riage in  fact  by  one  of  the  parties  with  a  third 
person:  but,  notwithstanding  such  proof,  ciroum- 
•tantial  evidence,  as  well  as  direct,  may  be  used 
to  establish  the  actual  ocourrence  of  snch  prior 
marriage  as.  matter  of  fact  to  be  found  by  the  jury. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
Marshall  J.  Clakkr,  Judge. 

John  A.  Wtmpy,  for  plaintifTs  in  error. 
R.  J.  Jordan,  fur  defendant  in  error. 

Bleckley,  C.  J  This,  at  bottom,  is  a 
controversy  between  two  ladies  over  proper- 
ty. These  litigants  may  be  distinguished 
by  the  lady  Theresa  and  the  lady  Josie. 
The  former  claims  alimony  out  of  property 
which  Jenkins,  tlie  disputed  husband,  con- 
veyed to  the  latter  in  April,  1887,  by  deed 
founded  on  love  and  aSection.  The  mar- 
riage or  Jenkins  to  Josie,  in  October,  1886, 
publicly,  in  Atlanta,  Ga.,  by  license  and  a 
clergyman,  in  the  presence  of  many  witness- 
es, is  clearly  proved  by  the  evidence,  and, 
indeed,  was  an  admitted  fact  in  the  plead, 
ings.  An  alleged  previous  marriage  by  the 
same  Jenkins  with  Theresa  is  in  dispute. 
This  marriage,  if  it  occurred  at  all,  took 
place  in  June,  1882,  at  Stapletoo,  on  Staten 
Island,  state  of  New  York,  by  a  clergyman, 
in  the  presence  of  only  one  person.  The 
name  of  the  clergyman  has  been  forgotten, 
and  the  name  of  the  other  person,  who  was 
an  aged  female,  is  not  remembered  in  full; 
her  Christian  name  having  also  been  forgot- 
ten. Jenkins  was  a  United  States  soldier  in 
garrison  on  the  island.  In  November,  1884, 
his  time  of  service  having  expired,  he  came 
to  Atlanta,  and  located  there,  bringing 
Theresa  with  him.  He  resided  in  Atlanta 
nearly  two  years  before  separating  from  her. 
According  to  her  testimony  she  bore  three 
children,  two  of  whom  are  dead.  Both  upon 
the  island  and  in  Atlanta,  according  to  some 
of  the  evidence,  he  recognized  her  as  his 
wife,  introduced  her  as  such,  and  cohabited 
with  her.  After  the  separation  be  agreed  to 
make  her  a  small  monthly  allowance  in 
money,  which  he  paid  to  her  for  several 
months,  and  then  discontinued  the  payment. 
She  testified  on  the  trial  of  the  present  case 


to  the  fact  of  the  marriage,  and  that  the 
clergyman  gave  her  a  marriage  certificate, 
which  she  kept  until  Jenkins  took  it  away 
from  her  in  Atlanta,  and  burned  it  up.  She 
stated  that  while  residing  on  the  island  she 
kept  this  certificate  in  a  frame  hung  up  in 
her  room,  where  it  could  be  seen  and  read. 
One  of  her  witnesses  testified  that  he  had 
seen  it  and  read  it.  Jenkins,  in  his  testi- 
mony, denied  that  any  marriage  took  place, 
or  that  there  was  any  marriage  certificate,  or 
that  he  had  destroyed  it.  In  its  last  analysis 
the  case  resolved  itself  into  a  question  of 
credibility  of  witnesses;  the  only  two  wit- 
nesses examined  who  knew  whether  the 
marriage  actually  took  place  being  Theresa 
and  Jenkins,  both  of  them  parties  to  the  bill, 
one  as  complainant,  and  the  other  as  defend- 
ant. The  jury  found  for  the'  complainant, 
thereby  indorsing  her  credit,  and  repudiat- 
ing his.  The  proceeding  was  for  alimony 
only,  as  authorized  by  section  1747  of  the 
Code,  and  it  was  claimed  in  behalf  both  of 
the  complainant  and  her  child.  The  bill 
was  filed  in  June,  1887.  The  jury  allowed 
$15  per  month,  and  made  it  a  charge  upon 
the  property  in  controversy.  A  moHon  was 
made  for  a  new  trial  on  the  usual  grounds, 
and  because  the  court  erred  in  charging  the 
jury  thus:  "  '  Circumstantial  evidence '  is 
that  which  tends  to  prove  the  fact  in  ques- 
tion by  the  proof  of  other  facts  from  which 
it  may  be  inferred.  If  the  fact  to  be  proved 
were  a  marriage,  an  instance  of  direct  tM- 
timony  would  consist  in  the  sworn  statement 
of  a  witness  who  was  present  at  the  mar- 
riage, and  observed  the  performance  of  the 
ceremonyl  An  example  of  circumstantial 
evidence  in  a  case  of  that  kind  would  consist 
in  such  a  set  of  facts  surrounding  the  parties 
supposed  to  be  man  and  wife  in  their  relation 
to  each  other,  and  attendant  upon  their 
lives,  as  that,  from  these  facts,  it  could  be 
reasonably  inferred  that  a  marriage  had  oc- 
curred." 

1.  The  evidence  is  voluminous,  and  every 
word  of  it  has  been  carefully  read,  and  the 
whole  carefully  considered.  The  materia 
circumstances,  except  the  one  fact  of  mar- 
riage in  Atlanta  with  Josie  shortly  after 
ceasing  to  cohabit  with  Theresa,  all  tend  to 
support  and  corroborate  the  testimony  of 
Theresa.  If  her  testimony  was  true,  the 
verdict  was  undoubtedly  correct.. 

2.  Whether  the  court  erred  or  not  In  de- 
fining "circumstantial  evidence"  is  easily 
seen  by  comparing  the  charge  complained  of 
with  section  3748  of  the  Code,  which  states 
that  "'direct  evidence'  is  that  which  im- 
mediately points  to  the  question  at  issue; 
'indirect'  or  'circumstantial'  evidence  is 
that  which  only  tends  to  establish  the  issue 
by  proof  of  various  facts  sustaining,  by  their 
consistency,  the  hypothesis  claimed."  The 
charge  as  given  first  described  "direct  evi- 
dence" as  "that  which  points  immediately  to 
the  fact  to  be  proven,"  and  then  proceeded 
to  circumstantial  evidence,  etc.,  in  the  lan- 
guage quoted  from  the  motion  for  a  new 
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trial.  We  think  that  in  sense  and  substance 
the  charge  and  the  Code  are  identical;  nor  do 
we  understand  the  learned  counsel  for  the 
plaintiff  in  error  to  deny  this.  But  his 
point  in  argument  was  that  the  court  should 
have  delivered  no  charge  whatever  upon  cir- 
cumstantial evidence,  inastnnch  as  an  actual 
marriage,  regular  in  all  respects,  witli  Jo«ie, 
was  established  by  direct  evidence.  He  re- 
lies upon  1  Bish.  Mar.  &  Div.  §§  444-446,  as 
illustrated  by  Taylor  v.  Taylor,  1  Lee,  Ecc. 
571;  Chamberlain  v.  Chamberlain,  71  N.  Y. 
423;  Poultney  v.  Fairhaven,  Brayt.  185; 
Clayton  v.  Wardell,  5  Barb.  214,  4  N.  T. 
230;  Myatt  v.  Myatt,  44  111.  478;  Jones  v. 
.Tones,  45  Md.  144;  Jones  v.  Jones,  48  Md. 
391. 

::fomc  of  these  cases  may  go  to  the  extent 
contended  for,  but  Mr.  Bishop's  summing 
up  of  the  result  (section  446)  is  tliis:  "In 
gencrnl,  and  by  the  opinions  of  most  judges, 
if,  wliile  three  persons  are  living,  twd  of 
them  cohabit  mHtrimonially,  and  then,  sepa- 
rating, one  of  them  and  tiie  tliird  do  the  same, 
no  marriage  in  either  Instance  will  be  pre- 
sumed from  such  mere  cohabitation  and  re- 
pute. But  if  the  actual  fact  of  a  marringe  is 
proved,  as  introducingeither  one  of  the  collate 
itations,  it  will  not  be  invalidateil  by  the  evi- 
dence of  the  other. "  That  Bishop  intends  to 
draw  a  distinction  between  presuming  a  mar- 
riage from  mere  cohabitation  and  repute  and 
proving  a  marriage  by  circumstantial  evi- 
dence is  plain  from  what  he  says  in  subse- 
quent sections,  (sections  485-493.)  The  true 
doctrine  of  the  autliorities  is  that  where  two 
alleged  marriages  compete,  and  one  of  them 
is  proved  as  a  fact,  whether  by  direct  or  cir- 
cumstantial evidence,  the  other  cannot  be 
left  to  stand  upon  the  mere  legal  presump- 
tion founded  on  cohabitation  and  repute. 
But  withdrawing  from  certain  facts  their 
consequence  as  a  presumption  of  law  does 
not  prevent  them,  in  connection  with  other 
indirect  facts,  from  becoming  plenary  proof 
as  a  presumption  of  fact  distingiiislied  from 
a  presumption  of  law.  Our  Code  (section 
3752)  says:  "  Presumptions  are  either  of  law 
or  of  fact.  The  former  are  conclusions  and 
inferences  which  the  law  dniws  from  given 
facts;  the  latter  are  exclusively  questions 
for  the  jury,  to  be  decided  by  the  ordinary 
test  of  human  experience."  Where  there  is 
a  legal  prestimption,  the  law  does  the  reason- 
ing, and  draws  the  inference.  Where  pre- 
sumptions of  fact  are  involved,  the  jury  are 
left  to  do  the  reasoning,  and  to  make  an  in- 
ference or  not,  according  iis  they  shall  be- 
lieve the  premises  warrant.  With  no  com- 
peting actual  marriage  proved,  the  law  pre- 
sumes marriage  from  cohabitation  and  re- 
pute. But  this  presumption  the  law  decline 
to  raise  in  opposition  to  a  competing  mar- 
riage actually  proved.  Here  the  jury  were 
not  instructed  to  apply  any  legal  presump- 
tion whatsoever,  but  were  left  to  use  all  the 
evidence,  both  direct  and  circumstantial,  in 
ajcertainiUK  whether  the  actual  fact  of  mar- 
riage was  established. 


In  another  part  of  the  charge  they  were  in- 
structed that  "the  burden  of  proof  in  this 
case  is  upon  the  complainant.  What  tliat 
means  is  that  it  is  for  the  complainant  to 
satisfy  you  of  a  marriage  between  her  and 
the  defendant,  John  R.  Jenkins,  and  ail  the 
other  facts  essential  to  a  recovery  on  her 
part,  and  not  for  the  defendants  to  show  to 
the  contrary.  The  complainant  carries  this 
burden  when  she  shows  you  that  the  greater 
weight  of  evidence  is  in  her  favor."  Again: 
"If  you  believe  from  the  evidence,  after  you 
have  considered  it  all  fairly,  that  the  com- 
plainant was  married  to  John  R.  Jenkins,  as 
she  alleges,"  etc.,  "then  you  ought  to  find 
in  favor  of  the  complainant.  •  •  •  On 
the  other  hand,  if  you  should  believe  from 
the  evidence,  after  you  have  attentively  gone 
over  it  all,  that  there  was  never  any  mar- 
riage between  the  complainant  and  the  de- 
fendant John  R.  Jenkins,  then  your  verdict 
ought  to  be  in  favor  of  both  these  defend- 
ants." It  is  plain  that  the  court  intended 
the  case  to  turn  upon  the  eBtablishment  or 
non-establishment  of  an  actual  marriage  by 
the  complainant  with  Jenkins,  as  matter  of 
fact  solely,  and  with  no  aid  from  any  legal 
presumption  whatsoever.  We  can  recog- 
nize as  sound  law  for  us  no  authority  which 
prevents  actual  marriage  from  being  estab- 
lished by  circumstantial,  as  well  as  by  di* 
rect,  evidence.  According  to  section  3750 
of  the  Code,  the  rules  of  evidence  on  all  trials 
are  the  same,  save  where  exceptions  are 
made  by  statute.  We  have  no  statute  that 
confines  the  proof  of  marriage  in  any  case  to 
direct  evidence,  or  declares  that  marriage 
cannot  be  shown  as  a  fact  by  circumstantial 
evidence.  In  this  case  both  classes  of  evi- 
dence were  combined,  and  the  court  was  cor- 
rect in  explaining  the  nature  of  both  to  the 
jury,  and  in  not  restricting  the  jury  to  the 
consideration  of  one  class  only.  Judgment 
afBrmed. 


Harbison  v.  Statb. 


ca  Oa.  U») 


(Supreme  Court  of  Oeorgia.    April  St,  18S9.) 
UanaxAi.  IiAw— Contimujikob — Aubi— Insrano- 

TIONS— EVIDBMOB. 

1.  Where  no  motion  for  a  continnance  ia  made 
for  absence  of  counsel  or  witnesse*,  the  court  does 
not  err  by  disreg^ardiuK  such  absence,  the  accused 
having  had  full  lime  after  his  arrest  to  prepare  for 
trial.  Cumulative  evidence  to  prove  an  alUH,  even 
If  newly  discovered,  is  not  cause  for  a  new  triaL 

2.  A.  charge  to  the  jury  which,  properly  cod. 
strued,  makes  presence  at  the  time  ana  puwe  of 
the  homicide  a  necessary  condition  of  guilt,  ia  fa- 
vorable, not  prejudicial,  to  the  accused. 

3.  Touching  alibi,  the  rule  in  GeorgliL  as  eBtal>- 
lished  by  authority,  consists  of  two  branchea: 
The  first  is  that,  to  overcome  proof  of  guilt  atrtntg 
enough  to  exclude  all  reasonable  doubt,  the  onta 
is  on  the  accused  to  verify  hla  alleged  aUbt,  not 
bevond  reasonable  doubt,  but  to  the  reasonable  aat- 
isiaction  of  the  jury.  The  second  ia  that,  never- 
theless, any  evidence  whatever  of  oliM  is  to  be 
considered  on  the  general  case  with  the  rest  of  the 
testimony,  and,  if  a  reasonable  doubt  of  guilt  ba 
raised  by  the  evidence  as  a  whole,  the  doubt  must 
be  given  In  favor  of  innocence.  In  sense  and  sub- 
stance the  charge  of  the  court  in  the  present  case 
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conformed  to  the  rule,  oertatnly  to  the  latter 
brancli  of  it.' 

4.  The  jury  are  not  preoloded  from  considering 
the  prisoner's  statement  throoghout  by  instruct- 
ing them  that  the  statute  illows  them  to  believe  it 
on  material  matters  in  prelorenoe  to  the  sworn  tes- 
timony. 

5.  The  eridenoe  was  oonfiicttng,  the  credibility 
of  the  witnesses  was  tot  the  jury,  and  their  ver- 
dict was  warranted,  if  they  believed  those  who  tes- 
tified in  behalf  of  the  stete,  and  did  not  believe 
those  who  testifl^  in  behtdf  of  the  accused 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  De  Kalb  county; 
R.  H.  Clabk,  Judge. 

Hay  good  &  Douglas  and  H.  0.  Jones,  for 
plaintiff  in  error.  John  S.  Candler,  Sol. 
6«n.,  and  Clifford  Anderson,  Atty.  G«a.,  for 
ttie  State. 

Bleckley,  C.  J.  The  plaintiff  in  error 
bears  tliree  naravs  in  ttie  record, — Harrison, 
Haralson,  and  Harris.  He  was  convicted  of 
murder,  and  sentenced  to  imprisonment  for 
life.  Tbe  person  killed  was  Hurst,  the  mar- 
shal of  Decatur.  The  homicide  occurred 
while  the  marshal  had  in  custody  one  Hubert, 
in  the  midst  ot  a  large  crowd,  some  of  whom 
were  endeavoring  to  rescue  the  prisoner  or 
promote  his  escape  from  the  officer.  Several 
shots  were  fired,  and  there  is  no  doubt  that 
one  of  them  lulled  tbe  marshal.  Tbe  indict- 
ment was  found  at  the  February  term,  1888, 
and  the  trial  took  place  at  the  following  Au- 
gust term.  Harrison  was  arrested  upon  a 
bench-warrant,  and  was  confined  in  jail  for 
about  six  months.  Gen.  Gartrell,  one  of  bis 
counsel,  was  not  present  at  the  trial,  but  was 
represented  by  Mr.  Haygood.  There  was  no 
motion  made  for  a  continuance,  but  Mr. 
Hay;^ood  stated  to  the  court  that  he  had  re- 
ceived a  tflephoiiic  message  from  Gen.  Gar- 
trell saying  that  he  could  not  attend  on  ac- 
count uf  the  illness  of  his  wife,  and  request- 
ing Mr.  Hayguod  to  represent  him.  It  seems 
that  at  that  stage  steps  were  taken  to  sul>- 
poena  more  witnesses  in  behalf  of  the  accused, 
and  these  witnesses,  or  most  of  them,  caoie 
into  court  while  the  trial  was  in  progress, 
but  neither  the  accused  nor  his  counsel  saw 
them,  or  knew  of  their  presence.  The  court 
had  no  concern  with  the  matter,  and  was  not 
called  upon  in  any  way  to  continue  the  case, 
suspend  it,  or  postpone  the  trial. 

1.  Affidavits  by  these  witnesses,  produced 
on  the  motion  for  a  new  trial,  show  that 
their  evidence  would  have  been  material  up- 
on the  question  of  alibi,  but  it  would  only 
have  been  cumulative,  as  other  witnesses  tes- 
tified on  that  subject  in  the  prisoner's  behalf. 
The  policy  of  tbe  law  is  adverse  to  gninting 
new  trials  on  account  of  merely  cumula- 
tive evidence,  more  especially  where  the 
point  to  which  the  evidence  relates  is  the  de- 
fense of  alibi.  Wright  v.  State,  34  Ga.  110. 
The  decisive  matter,  however,  against  this 
ground  of  tbe  motion  for  a  new  trial,  is  that 


>  Concerning  the  burden  of  proof  when  the  de- 
fense of  aUbi  is  interposed,  see  State  v.  Child, 
(Kan.)  20  Pac.  Rep.  275;  Cole  v.  State,  (Miss.)  4 
South.  Rep.  677,  and  note. 


there  was  no  diligence  to  have  the  witnesses 
at.  court.  Although  the  prisoner  knew  of 
them,  he  took  no  steps  to  have  them  served 
with  process  until  his  case  was  called  for 
trial,  and  be  neither  made  a  motion  for  con- 
tinuance, nor  rendered  any  reason  to  the 
court  to  explain  his  delay  in  having  them 
summoned.  If  the  absence  of  Gen.  Gartrell 
ivs  counsel  was  cause  for  a  continuance,  a 
motion  to  continue  on  that  ground  should 
have  been  made.  CJertainly  the  court  was 
warranted  in  disregarding  bis  absence  as  well 
as  that  of  tbe  witnesses,  under  all  the  circum- 
stsncee. 

2.  The  court  charged  the  jury  that,  if  they 
did  not  believe  the  accused  was  present,  en- 
deavoring, with  the  others,  to  effect  the  res- 
cue, they  could  not  find  him  guilty,  because 
his  presence  was  necessary  at  that  time  in  or- 
der to  convict  him.  This  charge  is  com- 
plained of  because  the  evidence  shows  that 
the  rescue  from  the  marshal  took  place  sev- 
eral hours  before  the  affray  in  which  Hnrst 
was  killed,  and  hence  the  charge  was  equiv- 
alent to  intimating  to  the  jury  that,  if  they 
were  satisfied  the  prisoner  was  engaged  in 
that  rescue,  they  could  from  that  infer  that 
he  was  present  at  the  killing  of  Hurst.  There 
is  no  merit  in  this  ground  of  the  motion. 
The  rescue  referred  to  in  tbe  objection  was 
accomplished,  and  the  court's  charge  related 
to  a  subsequent  attempt  to  effect  another  res- 
cue, and  it  was  during  that  attempt  that  the 
homicide  took  place.  Instead  of  the  charge 
being  hurtful  to  the  accused,  it  was  alto- 
gether favorable  to  him.  It  states  that  his 
presence  was  necessary  at  the  time.  What 
time?  The  time  of  the  killing,  of  course, 
not  several  hours  previously. 

3.  Another  part  of  tbe  charge  was  as  fol- 
lows: "Well,  now,  the  next  thing  is  as  to 
the  strength  of  tbe  evidence  of  alibi, — what 
that  evidence  (considering  the  credibility  of 
the  witnesses,  and  what  the  witnesses  testi- 
fied to)  amounts  to.  The  law  says  that  it 
must  outweigh  the  evidence  introduced  on  the 
part  of  the  state,  provided,  as  I  have  charged 
you,  if  the  state's  evidence  is  sufficiently 
strong,  without  more,  to  produce  a  convic- 
tion in  your  minds  of  tbe  guilt  of  the  prison- 
er tieyond  a  reasonable  doubt.  In  order  to 
remove  that, — the  a2i6^,— the  testimony  sus- 
taining the  alibi,  in  tbe  judgment  of  the  jury, 
should  outweigh  or  preponderate  over  the 
evidence  for  the  state."  Tlie  first  objection 
to  this  charge  is  that  it  directed  the  attention 
of  the  jury  to  the  credibility  of  the  prison- 
er's witnesses  specially,  and  in  no  part  of  the 
charge  were  they  instructed  to  look  to  the 
credibility  of  the  state's  witnesses.  This 
criticism  is  of  but  slight  valne,  and  we  think 
it  needs  no  discussion. 

The  next  objection  is  more  grave,  but  we 
think  it  is  answered  by  construing  the  whole 
charge  together  as  we  find  it  in  the  record. 
The  objection  is  that  the  language  of  the 
court  excluded  the  testimony  of  alibi  as  it  af- 
fected the  question  of  reasonable  doubt  upon 
a  consideration  of  all  the  testimony,  unless 
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such  testimony  outweighed  the  evidence  for 
the  state,  whereas  the  prisoner  was  entitled 
to  the  beneflt  of  a  reasonable  doubt  produced 
in  the  minds  of  the  jurr  by  the  consideration 
of  all  the  evidence,  including  that  of  alibi, 
at  the  close  of  all  the  testimony.  On  looking 
at  the  full  charge,  we  Qnd  the  jury  were  in- 
structed thus:  "Now,  do  you  believe  from 
the  evidence  that  this  defendant  was  there? 
because  you  must  fix  him  there  in  order  to 
convict  him  of  anything;  and  that,  in  the 
next  place,  he  was  one  of  this  party;  and  that 
the  common  purpose  and  design  of  that  party 
was  to  effect  a  rescue,  and  in  that  rescue  the 
marshal  lost  his  life?  I  say,  if  you  believe  it 
beyond  a  reasonable  doubt,  it  would  be  your 
duty  to  find  the  defendant  guilty  of  the  crime 
of  murder;  if,  as  I  have  charged  you,  of 
course,  you  believe  his  death  was  caused  by 
a  shot  from  some  one  of  the  persons  who 
were  engaged  in  that  rescue."  Again:  "If 
the  state  has  made  out  sucli  a  case  as  I  have 
narrated  to  you,  then  you  would  proceed  fur- 
ther in  your  investigation,  and  say  whether 
the  defen  lant  by  his  evidence  has  relieved 
himself  from  the  effect  of  the  state's  evi- 
dence, or  has  put  the  matter  in  such  a  condi- 
tion as  would  raise  upon  your  mind  a  rea- 
sonable doubt  as  to  his  guilt."  Again: 
"You  have  observed,  gentlemen,  that  wheth- 
er you  depend  upon  the  evidence  of  the  de- 
fendant's guilt,  or  whether  you  take  the 
statement  into  consideration  or  not,  what- 
ever you  believe  against  him  you  must  be- 
lieve beyond  a  reasonable  doubt."  Again: 
"If  you  do  not  believe  that  he  is  guilty,  or 
have  a  reasonable  doubt  as  to  his  guilt,  you 
will  say:  ■  We,  the  jury,  And  the  defendant, 
Sandy  Harris,  not  guilty.'  " 

Under  these  instructions,  the  jury,  we 
think,  must  have  felt  it  incumbent  upon 
them  to  give  the  prisoner  the  beneflt  of  any 
and  all  reasonable  doubt  upon  summing  up 
the  entire  evidence,  including  that  relating 
to  the  alibi;  and  tliis,  in  the  present  state  of 
the  Georgia  authorities,  seems  to  be  sutB- 
cient.  Compare  Arnold  v.  State,  53  Ga.  325; 
Johnson  v.  State,  59  Ga.  142;  Goldsmith  v. 
State,  63  Ga.  85;  Jackson  v.  State,  64  Ga. 
344;  Wade  v.  State.  65  Ga.  756;  Landis  v. 
State,  70  Ga.  651 ;  Bryan  v.  State,  74  Ga.  393; 
Ledford  v.  Slate,  75  Ga.  856;  Simpson  v. 
State,  78  Ga.  91.  The  cases  which  perhaps 
bring  out  the  exact  shades  of  our  law  touch- 
ing alibi  the  most  fully  are  Landis  v.  State 
and  Ledford  v.  State,  supra;  and  the  doc- 
trine of  these  cases,  especially  of  the  latter, 
is  this:  "Though  the  burden  was  the  defend- 
ant's to  show  alibi  to  the  satisfaction  of  the 
jury,  and  on  that  issue  reasonable  doubts 
would  not  avail  him,  yet  on  tlie  final  issue  of 
guilty  or  not  guilty  •  •  •  all  the,  evi- 
dence is  for  the  consideration  of  the  jury,  and 
it  is  for  them  to  say  whether,  from  all  of  it, 
he  is  guilty  beyond  a  reasonable  doubt." 
Were  our  own  minds  not  hedged  in  by  au- 
thority, we  should  be  inclined  to  adopt  the 
view  expressed  by  Judge  Thompson,  (2 
Thomp.  Trials,  §  2436,)  who,  after  recogniz- 


ing that  the  burden  of  proof  Is  upon  the  ac- 
cused, adds:  "But,  upon  the  most  unshaken 
grounds,  this  burden  is  sustained,  and  an 
adequate  quantum  of  proof  produced  by  the 
defendant,  when  he  succeeds  in  raising  a 
reasonable  doubt  in  the  minds  of  the  jurors 
as  to  whether  or  not  he  was  at  the  place  of 
thecriroe  when  it  was  committed."  Seethe 
various  lines  of  decision  on  the  subject  stated 
and  discussed  in  2  Thomp.  Trials,  supra,  §§ 
2435-2442.  It  seems  to  us  that,  in  the  met- 
aphysics of  trial,  there  is  great  diiBculty  in 
distinguishing  between  reasonable  doubt  on 
the  specific  defense  of  alibi  and  reasonable 
doubt  of  guilt  upon  the  whole  case  taken  to- 
gether. Where  presence  is  necessary  to  con- 
stitute guilt,  it  seems  that  a  reasonable  doubt 
of  presence  would,  by  irresistible  logic,  in- 
volve reasonable  doubt  of  guilt.  As  well  as 
we  can  formulate  the  rule  prevailing  in  Geor- 
gia, we  have  done  so  in  the  third  head-note 
to  this  opinion.  The  exception  in  this  case 
goes  to  the  second  branch  of  the  rule,  and 
on  that  branch,  if  not  on  the  first,  the  charge 
as  a  whole  conforms,  in  sense  and  substance, 
to  the  rule. 

4.  On  the  subject  of  the  prisoner's  state- 
ment, the  court  charged  as  follows:  "What 
the  law  means  by  believing  it  in  preference 
to  the  sworn  testimony  is  when  the  sworn 
testimony  and  the  statement  conflict  in  ma- 
terial  matters,  and  material  matters  are  those 
necessary  to  constitute  the  offense."  This 
charge  is  attacked  as  instructing  the  jury 
that  the  prisoner's  statement  could  not  avaU 
him  unless  in  conflict  with  the  sworn  testi- 
mony, and  as  denying  him  the  beneBt  of  his 
statement  if  sustained  or  corroborated  by  the 
witnesses.  No  fair  construction  of  the  charge 
could  extract  from  it  this  meaning.  The 
statute  says  that  the  jury  may  believe  the 
statement  in  preference  to  the  sworn  testi- 
mony, and  the  court  explained  the  import  of 
the  statute,  and  did  not  undertake  to  limit 
the  jury,  in  their  consideration  of  the  state- 
ment, to  those  matters  touching  which  it 
might  be  in  conflict  with  the  evidence.  There 
was  nothing  said  as  to  the  statement  not  be- 
ing available  upon  other  matters.  The  charge 
given  in  Lovejoy  v.  State,  8  S.  £.  Kep.  w, 
(October  term,  1888.)  was  obnoxious  to  that 
objection;  part  of  the  instruction  then  being: 
"His  statement,  to  avail  him,  must  be  in 
those  parts  that  are  in  conflict  with  the  evi- 
dence, and  in  conflict  in  material  matters." 
No  such  phraseology  as  this  occurs  anywhere 
in  the  charge  now  under  consideration.  But 
why  should  the  presiding  judge  be  more  spe- 
ciflc  than  the  statute  itself,  or  go  l)eyond  its 
terms?  There  is  no  obscurity  or  ambiguity 
in  the  statute.  The  legislature  has  made  the 
matter  as  clear  as  can  the  judiciary.  Why 
should  not  the  legislature  be  left  to  address 
the  jury  in  its  own  language? 

5.  The  remaining  grounds  of  the  motion 
for  a  new  trial  (except  the  eleventh,  which 
was  not  argued)  go  to  the  question  of  the 
sufficiency  of  the  evidence  under  the  law  to 
warrant  conviction.    The  evidence  was  ap- 
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parently  conflicting  as  to  whether  the  accased 
was  present  at  the  scene  of  the  crioie  or  not. 
Two  witnesses  for  the  state  identified  him  as 
present,  and  one  of  them  testified  that  he 
loolc  part  in  the  shooting.  As  many  or  more 
witnesses  in  his  behalf  testified  to  his  ab- 
sence. Upon  the  jury  devolved  the  respon- 
sibility of  discriminating  between  these  an- 
tagonistic witnesses,  comparing  their  credi- 
bility, and  discovering  where  the  truth  lay. 
They  have  performed  their  function,  the  pre- 
siding judge  lias  approved  their  finding,  and, 
while  we  can  perceive  that  a  mistake  may 
have  been  committed,  we  have  no  such  evi- 
dence of  it  as  would  warrant  us  in  setting 
aside  the  verdict,  and  directing  a  new  trial. 
Judgment  affirmed. 


(102  N.  C.  «») 

St^te  ex  nl.  Db  Berrt  «.  Nioholsom. 

(Hupreme  Court  of  North  Carolina.    April  16, 
1889.) 

BLBCTIONS— IiUtE0VI.ARITIE8— CONTBST. 

1.  Though  the  election  returns  made  to  the  can- 
vassing board  fail  to  designate  the  otBce  for  which 
the  votes  for  the  contesting  candidates  were  cast, 
the  court  in  quo  wa/rranto  proceedings  mar  look 
behind  the  returns  to  ascertain  the  truth,  as  by  in- 
spection of  the  ballots. 

2.  A  disregard  of  constitutional  or  statutory  di- 
rections, except  as  to  the  time  and  place  of  holding 
the  election,  relating  to  the  manner  of  conducting 
it,  and  which  does  not  affect  the  result  as  a  fair  ex- 
pression of  the  popular  will,  does  not  warrant  a 
rejection  of  the  vote  cast. 

3.  The  same  principle  must  govern  the  registra- 
tion of  electors.  If  none  are  Incompetent  to  vote 
who  are  put  on  the  list,  the  registration  must  be 
accepted  as  the  act  of  a  public  officer,  and  entitles 
the  electors  to  vote,  notwithstanding  irregulari- 
ties as  to  admiclstering  the  oath,  the  registrar's 
appointment,  etc. 

4.  A  constitutional  requirement  that  the  oath 
administered  to  persons  offering  themselves  for 
registration  as  voters  shall  bind  them  to  support 
the  constitution  "and  laws  of  the  United  States, " 
and  the  constitution  and  laws  of  the  state  not  In- 
consistent therewith,  is  satisfied  by  an  oath  to  sup- 
port the  constitution  of  the  United  States  and 
that  of  the  state.  All  valid  laws,  whether  state  or 
national,  are  included  by  implication. 

5.  Where  the  register  testifies  that  the  oath  was 
not  administered  upon  the  Bible,  but  does  not 
state  how  it  was  administered,  it  will  be  presumed, 
in  the  absence  of  direct  evidenoe,  that  the  oath 
was  taken  with  uplifted  hand,  as  specified  in  Code 
N.  C.  i  8310,  for  persons  who  have  conscientious 
scruples  against  swearing  upon  the  "holy  evan- 
gelists, "  as  specified  in  the  preceding  section ;  and 
Whether  such  scruples  in  fact  existea  or  not  is  Im- 
material, that  form  of  oath  being  sanctioned  by 
the  statute. 

6.  The  fact  that  the  registration  book  was  not 
kept  open  for  the  prescribed  time  on  the  Saturday 
before  the  election  cannot  be  allowed  to  vitiate  the 
election,  where  it  appears  that  the  book  was  kept 
open  until  2  o'clock  p.  u.,  and  that  no  one  was  oe- 
nied  an  opportunity  to  examine  It,  or  sought  it 
afterwai^. 

7.  The 'fact  that  one  of  the  officers  of  election 
absented  himself  from  the  voting  plaoe  for  a  short 
time  for  dinner  is  not  material,  where  it  appears 
that  DO  one  voted  while  he  was  gone,  and  that 
there  was  no  opportunity  for  tampering  with  the 
ballot-boxes. 

8.  Code  N.  C.  i  2687,  provides  for  separate  bal- 
lots for  each  of  the  various  classes  of  omoers  to  be 
voted  for,  viz.,  state,  congressional,  judicial,  legis- 
lative, and  county.  H eta,  that  it  is  not  obnoxious 
to  this  section  for  the  voter  to  hand  in  his  ballote 
for  the  different  classes,  rolled  together  and  se- 
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cured  by  a  band,  and  for  the  Judges  of  eleotion  to 
distribute  them  among  the  boxes. 

9.  In  response  to  an  inquiry  from  the  jury  In 
an  election  contest  as  to  their  right  to  pass  upon 
the  legality  of  the  votes,  they  are  properly  told 
that  t£at  is  a  question  of  law  for  the  court,  and 
advised  to  accept  the  law  as  the  court  declared  it, 
and  apply  it  to  the  facts. 

Appeal  from  superior  court,  Richmond 
county;  Mebrimon,  Judge. 

Bwioell  &  Walker,  for  appellant.  J.  A. 
Lookhart  and  E.  C.  Smith,  for  appellee. 

Smith,  C.  J.  The  relator  of  the  plaintiff 
and  the  defendant  were,  at  the  election  held 
in  Richmond  county,  in  the  month  of  Novem- 
ber last,  competing  candidates  for  the  office 
of  register  of  deeds  for  said  county,  and  were 
voted  for  as  such  at  the  various  precincts 
therein.  The  returns  of  the  several  elections 
were  duly  made  to  the  board  of  county  can^ 
vassers,  one  of  which,  that  coming  from 
Wolf  Pit  township,  while  giving  the  votes 
cast,  respectively,  for  the  two  candidates, 
omitted  the  name  of  the  office  for  which  the 
votes  were  cast,  as  were  the  others,  except 
the  vote  for  electors,  which  did  conform  with 
the  requirements  of  the  statute.  The  l>oard 
of  county  canvassers  proceeded  to  open,  can- 
vass, and  determine  the  result  of  the  election, 
rejecting  the  returns  from  "Wolf  Pit  precinct 
for  the  imperfection  mentioned,  and  declared 
the  defendant  to  be  elected;  he  having  re- 
ceived, of  the  votes  cast  at  the  other  places 
of  voting  in  the  county.  1,740  votes,  and  the 
relator  1,628  votes.  There  were  cast  at  the 
rejected  precinct  for  the  relator  265,  and  for 
the  defendant  105.  votes,  which,  if  counted, 
would  have  reversed  the  result,  and  given  to 
the  relator  a  majority  of  48  votes.  The  ex- 
hibit of  the  rejected  returns  shows  that  none 
of  the  offices  to  fill  which  the  election  was 
there  held  are  designated;  it  containing  only 
the  names  of  the  several  persons  voted  for, 
and  the  number  of  votes  given  to  each,  ex- 
cept the  electors  of  president  and  vice-presi- 
dent of  the  United  States.  The  sole  issue 
submitted  to  the  jury,  and  responded  to  in 
the  afflrmative,  is  in  these  words:  "Was  the 
relator  duly  elected  to  the  office  of  register  of 
deeds  of  Richmond  county  at  an  election 
held  on  the  6th  day  of  N'oveml)er,  1888.  and 
is  he  entitled  to  be  inducted  into  said  office?" 
Upon  this  verdict  it  was  declared  and  ad- 
judged that  the  defendant  is  not  and  the  re* 
lator  is  rightfully  entitled  to  said  office,  and 
to  be  admitted  into  its  possession  on  com- 
plying with  the  condition  prescribed  by  law. 
From  this  ruling  the  defendant  appeals. 

The  legality  of  the  action  of  the  canvass- 
ing board  in  refusing  to  count,  for  the  reason 
alleged,  the  votes  cast  at  the  township  men- 
tioned in  ascertaining  the  general  result,  is 
alone  drawn  in  controversy  in  the  action; 
and  to  support  that  action  the  appellant  su- 
peradds and  assigns  numerous  alleged  irregu- 
larities and  departures  from  the  statutory  reg- 
ulations in  the  conduct  of  the  election  at  that 
voting  place.  Those  enumerated  in  the  an- 
swer and  urged  in  argument  upon  the  hear- 
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ing  before  as  are  now  to  be  considered,  and 
their  BuflSciency  to  affect  tlie  result  to  be 
determined. 

1.  The  defect  in  tlie  return  itself,  as  a 
ground  for  its  entire  exclusion  from  the 
court.  The  statute'  do^s  require  the  can- 
vassing board,  in  passing  upon  the  returns 
conveyed  to  it  by  a  designated  judge  of  elec- 
tion acting  at  the  place  of  voting  to  "make 
abstracts,  suiting  the  number  of  legal  ballots 
cast  in  each  precinct  for  each  office,  the  name 
of  each  person  voted  for,  and  the  number  of 
votes  given  to  each  person  for  each  different 
office,"  and  this  presupposes  the  return  to 
furnish  the  information  without  which  the 
abstract  could  not  be  prepared.  But,  as  the 
board  judicially  determines  the  result,  is  this 
omission  irremediable  and  fatal  to  the  recep- 
tion of  the  vote,  or  may  it  be  supplied  or  de- 
duced from  attending  facts?  When  from 
the  possession  of  the  other  regular  and  un- 
objectionable returns  it  is  seen  what  persons 
were  voted  for,  and  to  flU  what  offices,  may 
not  the  knowledge  tbns  obtained  be  used  to 
supply  the  defect,  in  the  absence  of  any  sug- 
gestion that  the  electors  voted  for  any  others 
tofilltheofflce?  Or  may  not  the  canvassing 
board  resort  to  the  ballots  or  the  personal 
knowledge  of  the  member  of  the  body  who 
brings  the  return  in  proof  of  the  fact?  It 
would  be  strange  if  so  technical  and  rigid  a 
rule  of  action  should  be  sufficient  to  stille  so 
large  an  expression  of  the  popular  will,  and 
defeat  its  operation  in  the  choice  of  a  public 
county  officer.  But,  however  this  may  be, 
in  the  action  of  the  canvassing  l)oard,  whose 
functions  are  largely  ministerial,  it  is  cer- 
tainly competent  in  the  court  to  which  the 
wronged  party  appeals  in  suing  out  the  writ 
of  qtio  warranto  to  look  behind  the  return  to 
see  for  what  office  the  votes  were  given  to 
the  contesting  candidates,  and  an  inspection 
of  the  ballots  themselves  would  very  con- 
clusively settle  the  inquiry,  if  it  became  nec- 
essary, the  ballots  being  identified,  without 
further  proof.  In  the  present  case  the  fact 
is  not  disputed,  for  the  complaint  avers  that 
the  parties  to  the  suit  were  the  opposing 
and  competing  candidates  for  the  office  of 
register  of  deeds  for  said  county,  and  were 
voted  for  as  such,  at  the  various  pulling 
places,  precincts,  and  townships  in  said 
county;  and  this  is  admitted  in  the  answer, 
with  the  sole  qualification  that  the  ballots 
cast  in  the  disputed  township  were  not  legal. 

The  reason  givnn  for  the  rejection  of  the 
entire  vote  cast  at  this  precinct  failing  to  in- 
validate the  election  there  held,  and  to  war- 
rant the  retention  of  the  office  into  which  the 
defendant  has  been  inducted,  his  counsel  as- 
sails the  vote  on  other  grounds,  alleging 
that:  (1)  The  proper  oath  (and  in  some  in- 
stances none  was  taken)  was  not  adminis- 
tered to  the  electors  before  the  registration 
of  their  names;  (2)  the  registrar  of  voters 
was  not  legally  appointed ;  (3)  the  failure  to 
keep  open  for  inspection  the  registration 
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bocrin  from  9  a.  k.  until  5  p.  m.  on  Saturday 
preceding  the  election;  (4)  the  rolled  up  votes 
were  improperly  received,  and  other  devia- 
tions from  the  statutorv  regulations  as  found 
in  2  Code,  c.  16,  S  2668,  and  following.  It 
is  not  pretended  that  persons  incompetent  to 
vote  for  want  of  the  necessary  qualifications 
of  an  elector  have  in  fact  been  registered, 
but  that  the  prerequisite  conditions  tot  such 
registration  have  not  been  observed,  and 
their  votes  ought  not  to  have  been  received. 
In  Southerland  v.  City  of  Goldsboro,  96  X.  G. 
49,  1  S.  E.  Rep.  76U,  it  is  declared  that  regis- 
tration, as  prescribed  in  the  constitution,  is 
an  essentiid  prerequisite  to  the  exercise  of 
the  right  of  suffrage,  as  much  as  the  posses- 
sion of  the  personal  qualifications,  without 
which  no  one  is  entitled  to  be  registered,  and 
that,  when  such  registration  is  made,  the 
registration  furnishes  prima  /acie  evidence 
of  the  right  to  vote,  made  as  it  is  under 
officers  of  the  law  charged  with  that  duty. 
8o  that  here,  in  the  registration,  we  have 
evidence  of  the  personal  qualifications  of  the 
voter,  his  right  to  be  registered,  and  his  act- 
ual registration,  without  any  testimony  to 
the  contrary;  and  thus  the  sole  question  is  as 
to  the  effect  of  the  omission  to  comply 
strictly  with  the  law  in  the  particulars  pointed 
out,  or  others  of  a  similar  kind,  upon  the 
validity  of  the  election  held  in  the  township 
in  which  they  occurred.  We  propose  to  con- 
sider these  alleged  irregularities  in  a  group, 
because  the  answer  to  them  is  common  and 
alike  applicable  to  each.  In  Ferry  v.  Whit- 
i\ket,  71  N.  C.  477,  an  election  to  ascertain 
the  will  of  the  electors,  as  representing  the 
body  of  which  they  form  a  part,  in  reference 
to  a  prohibition  of  the  sale  of  spirituous 
liquors  in  the  township,  was  dedued  void, 
"for  the  reason  that  a  large  number  of  the 
citizens  of  the  city  were  not  allowed  to  vote, 
for  the  reason  that  they  were  not  registered, 
and  no  opportunity  was  afforded  them  to 
vote."  In  Swain  v.  MoBae,  8U  N.  G.  Ill,  it 
is  declared  that  the  failure  to  have  a  new 
registration  when  ordered,  because  the  order 
was  made  within  '60  days  of  the  time  required 
by  law  for  opening  the  books  of  registration, 
did  not  excuse  the  action  of  the  canvassing 
board  in  excluding  that  precinct  vote  from 
the  count  made  to  ascertain  the  general  re- 
sult. The  true  principle  which  should  gov- 
ern in  cases  of  popular  elections  is  thus  con- 
cisely and  clearly  laid  down  in  People  v. 
Cook,  8  N.  Y.  67,  and  reported  as  a  leading 
Ciise,  with  a  valuable  note,  in  Brightly,  Klec. 
Gas.  438:  "The  neglect  of  the  inspectors  or 
clerks  to  take  an  oath  would  not  have  vitiated 
the  election.  It  might  have  subjected  those 
officers  to  an  indictment,  if  the  neglect  was 
willful."  So  BitBESE,  J.,  in  a  carefully  con- 
sidered case  in  Illinois,  thus  more  fully  states 
tlie  rule:  "The  rules  prescribed  by  law  for 
conducting  an  election  are  designed  chiefly  to 
afford  an  opportunity  for  the  free  and  fftir 
exercise  of  the  elective  franchise,  and  to  as- 
certain with  certainty  the  result.  Such  rules 
are  directory  merely,  not  jurisdictional  oi 
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imperative."  "If  an  irregularitj  of  ^hich 
complaint  is  made  be  shown  to  have  deprived 
no  voter  of  his  right,  nor  admitted  a  dis- 
qualified person  to  vote,  if  it  cast  no  uncer- 
tainty upon  the  result,  and  had  not  been  oc- 
casioned by  the  agency  of  a  party  seeking  to 
derive  a  benefit  from  it,  it  may  well  be  over- 
looked in  a  case  of  this  kind,  wliere  the  only 
question  is  which  vote  was  the  greatest. 
The  forms  which  must  be  observed  in  order 
to  render  the  election  valid  are  those  which 
affect  the  merits. "   Piatt  v.  People,  29  111.  72. 

We  deem  this  a  sound  and  just  exposition 
of  the  law,  and  as  furnishing  a  reasonalde 
guide  in  solving  controversies  growing  out 
of  popular  elections,  which  are  becoming  so 
numerous.  Judge  MoCraky,  In  his  work 
on  Elections,  speaking  of  irregularities  in 
conducting  them,  which  deviate  from  the 
provisions  and  directions  of  the  statute, 
pushes  the  proposition  further,  and  says  that 
"if,  as  in  most  cases,  the  statute  simply  pro- 
vides that  certain  acts  or  things  shall  be  done 
within  a  particular  time  or  in  a  particular 
manner,  and  does  not  declare  that  their  per- 
formance is  essential  to  the  validity  of  the 
election,  then  they  will  be  regarded  as  man- 
datory if  they  do,  and  directory  If  they  do 
not,  affect  the  merits  of  the  election. "  Sec- 
tions 187-190,  inclusive. 

It  is  urged  with  much  emphasis,  in  the  argu- 
ment for  the  defendant,  that  the  form  of  the 
oath  itself,  and  the  manner  in  which  it  was 
administered  to  the  voter,  depart  from  the 
imperative  demands  of  the  constitution  and 
the  positive  provisions  of  the  statute,  to  a 
degree  that  vitiates  the  registration  of  so 
large  a  number  that  are  thus  rendered  ille- 
gal voters  that,  if  excluded,  would  change 
the  result  of  the  election,  and  give  it  to  the  de- 
fendant. There  are  estimated  to  be  about  400 
votes  which  are  exposed  to  this  condemna- 
tion. The  registrar  testifies  that  he  did  en- 
ter some  names  on  the  registry  at  first  with- 
out swearing  the  persons,  but  does  not  un- 
dertake to  stote  the  number,  nor  does  it  ap- 
pear for  whom  these  voted,  if  they  voted  at 
all.  But  he  says  he  did  not  swear  those  to 
whom  he  did  administer  the  oath  upon  the 
Bible  without  stating  in  what  manner  it  was 
done,  and  that  the  form  of  the  oath  used  was 
that  prescribed  in  the  statute,  (Code,  §  2681.) 
It  is  in  these  words:  "I — do  solemnly  swear 
(or  affirm)  that  I  will  support  the  constitu- 
tion of  the  United  States  and  the  constitu- 
tion of  the  state  of  North  Carolina;  that  I 
have  been  a  resident  of  the  state  of  North 
Carolina  for  twelve  months,  and  of  tlie  coun- 
ty of for  ninety  days;  that  I  am  a 

duly-qualified  elector,  and  that  I  baye  not 
registered  for  this  election  at  any  other  pre- 
cinct; and  that  I  am  an  actual  and  bona  fide 

resident  of. township,  (or  precinct,) — 

so  help  me  God. "  Inasmuch  as  400  or  more 
voters  were  registered  upon  caking  the  oath 
in  this  form,  and  the  total  number  of  ballots 
cast  were  but  370,  it  must  be  inferred  that  all 
who  did  vote  voted  upon  such  oath,  and  the 
contention  is  that  the  rejection  of  the  whole 


ballot  operates  only  as  an  exduston  of  those 
cast  by  persons  alleged  to  have  been  illegally 
registered.  If  the  proposition  of  all  illegal 
and  incapacitating  registration  be  conceded, 
the  conclusion  drawn  follows  as  a  conse< 
quence,  and  the  entire  ballot  cast  at  the  pre- 
cinct must  be  discarded.  But  it  ought  to  ap^ 
pear,  to  warrant  this,  that  none  of  those  vot- 
ing were  regularly  and  properly  sworn;  for 
it  is  no  reason  to  deprive  a  qualified  voter  of 
his  vote  that  another  has  been  registered  who  . 
ought  not  to  tiave  been  and  has  no  right  to 
vote.  In  such  case,  the  list  should  undergo 
expurgation,  and  those  of  the  latter  class, 
not  qualified,  stricken  from  the  numl>er  giv- 
en to  the  candidate  for  whom,  when  ascer- 
tained, the  illegal  votes  were  cast;  for  it  ia 
equally  the  right  of  the  candidate  receiving 
lawful  votes  to  have  them  counted,  as  for 
the  opposing  candidate  to  have  those  that  are 
not  lawful  rejected  from  the  count.  But  as- 
suming the  alleged  taint  to  permeate  the  en- 
tire registry,  is  it  such  as  to  vitiate  and  an- 
nul the  entire  or  indeed  any  part  of  the  vote 
cast  at  the  contested  precinct?  The  oath 
taken  is  that  prescril)ed  by  the  statute,  In 
very  words,  and  differs  from  that  directed  to 
be  taken  by  section  2,  art.  6,  of  the  constitu- 
tion, only  in  the  omission  of  the  words  "and 
laws  of  the  United  States"  following  the 
word  "constitution,"  and  "Laws  of  North 
Carolina  not  inconsistent  therewith"  follow- 
ing the  same  word,  in  reference  to  the  state. 
In  substance  and  legal  effect,  the  constitu- 
tional requirement  is  fully  met  in  the  oath 
as  taken;  for,  as  the  laws  derive  their  force 
from  the  constitution  whidh  gives  authority 
for  their  enactment,  it  is  plain  that  an  obli- 
gation undertaken  and  a  promise  made  "to 
support  and  maintain"  the  respective  consti' 
tutions  extend  to  and  embrace  all  legislative 
action  which  is  authorized  by  and  made  pur- 
soant  to  them,  and  the  violation  of  a  valid 
enactment  is  a  violation  of  the  constitution 
that  Imparts  its  sanction  to  the  enactment. 
The  next  objection  is  directed  to  the  mode 
of  administering  the  oath.  It  must  be  in- 
ferred, in  the  atnence  of  any  direct  evidence 
upon  the  point,  that  the  oath  was  taken  with 
uplifted  hand,  as  specified  in  section  33 lU  of 
the  Code,  and  was  accepted  as  a  valid  mode 
of  administering  it  by  both  the  registrar  and 
the  elector.  We  regard  this  objection  as 
equally  untenable  with  the  other.  The  oath 
was  administered  in  the  form  authorized  by 
law  (section  8310)  for  persons  who  have  con- 
scientious scruples  alxiut  swearing  upon  the 
"holy  evangelists,"  as  specified  in  the  pre- 
ceding section,  in  providing  that  such  may 
be  sworn  with  the  right  hand  uplifted. 
Whether,  if  an  inquiry  had  been  instituted, 
the  presence  of  such  scruples  would  have 
been  found  to  exist  or  not,  it  is  quite  suffi- 
cient that  an  oath  was  administered  in  a  forib 
sanctioned  by  the  statute,  and  taken  with  a 
full  recognition  of  its  binding  force  upon  the 
conscience  and  of  the  responsibilities  which 
are  incurred  by  taking  it.  Aside  from  these 
considerations,  we  are  of  the  opinion  tMt  a 
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disregard  of  those  directions  found  in  the 
law,  fundamental  or  statutory,  (except  as  to 
the  time  and  place  of  lioldin^  ttie  election,)  re- 
lating to  tlie  manner  of  conducting  it,  desig- 
nated as  irreguliirities,  not  affecting  tlte  re- 
suit  as  a  fair  expression  of  tlie  popular  will, 
does  not  warrant  a  rejection  of  the  vote  given 
at  a  polling  place.  Tlie  same  principle  must 
govern  the  registering  of  the  electors.  If 
none  are  incompetent  to  vote  who  are  put  on 
'the  list,  the  registration  must  be  accepted  as 
the  act  of  a  public  oflScer,  and  entitles  the 
elector  to  the  casting  of  his  vote,  and  this,  in 
my  opinion,  speaking  for  myself,  even  if 
there  had  been  no  oath  in  fact  administered, 
so  far  as  it  concerns  the  elector  and  the  per- 
son towbom  he  gives  his  ballot,  just  as  other 
acts  of  the  officer  acting  de  facto  under  color 
of  office,  and  so  recognized  by  the  public,  can- 
not be  questioned  by  inquiring  into  his  right- 
ful title  thereto  in  their  relations  to  others. 
His  acts  and  the  exercise  of  his  functions 
from  tbehighest  considerations  of  public  pol- 
icy. HS  affecting  the  interests  of  third  per- 
sons, must  be  accepted  as  rightful  and  valid. 
This  includes  and  disposes  alike  of  the  objec- 
tion to  the  registrar's  appointment,  and  to 
his  alleged  non-observance  of  the  stiitutory 
directions  in  placing  the  electors'  names  upon 
the  registry.  It  is  needful  only  to  refer  in 
this  connection  to  Norfleet  v.  Staton,  report- 
ed in  73  N.  C.  546,  where  the  effect  of  acts 
of  persons  acting  de  facto  aa  such,  and  not 
dejure,  is  fully  discussed,  and  authorities 
referred  to.  In  this  case  a  Judge  elected  to 
fill  a  vacancy  in  the  term  of  office  in  pursu- 
ance of  an  act  of  'the  general  assembly,  de- 
clared to  be  repugnant  to  the  constitution, 
which  itself  provided  a  different  mode  of 
supplying  a  vacancy,  made  an  apppointment 
of  clerk,  while  so  acting,  the  validity  of 
which  was  called  in  question,  and  sustained 
upon  an  appeal  to  this  court.  Yet  in  this 
3ase  an  appointee,  deriving  his  title  under 
the  constitution,  was  asserting  his  claims  to 
the  office,  which  were  afterwards  maile  good, 
and  he  inducted  into  possession.  The  exten- 
sion of  the  principle  to  those  charged  with 
the  duty  of  conducting  a  popular  election  is 
fully  supported  by  adjudications.  McCrary, 
Blec.  §  216. 

The  fact  that  the  registration  book  was 
not  kept  open  during  the  whole  prescribed 
period  on  the  Saturday  before  the  election 
cannot  be  allowed  to  render  the  election  void, 
when  it  was  kept  open  for  inspection  up  to 
2  o'clock  p.  H.,  and  no  one  was  denied  the 
opportunity  of  examining  it,  or  sought  it 
afterwards.  This  does  not  vitiate  the  elec- 
tion. Quite  as  little  force  is  found  in  the  ob- 
jection that  one  of  the  officers  absented  him- 
self for  a  short  time  for  dinner,  as  it  affirma- 
tively appears  from  the  ancontradicted  testi- 
mony that  no  one  voted  during  the  interval, 
and  tampering  with  the  ballot-boxes  did  not 
take  place,  nor  was  opportunity  afforded  for 
it.  Again,  there  were  many  votes — more 
than  a  hundred,  as  a  witness  testified — hand- 
ed in,  roUed  up,  secured  by  an  elastic  band, 


which  were  given  for  the  relator,  and  these 
were  distributed  among  the  boxes  by  the 
judges.  These  were,  in  our  opinion,  not  ob- 
noxious to  the  requirements  of  section  2687. 
and  were  properly  received  and  counted^' 
Deloatch  v.  Refers,  86  X.  C.  357.  What  has 
been  said  is  an  answer  to  the  complaint  made 
of  tiie  refusal  of  the  court  to  give  any  of  the 
15  instructions  asked,  which  are  based  upon 
the  imperfections  and  irregularities  already 
considered  and  passed  upon,  and  sustains  the 
instruction  given,  which  is  confined  to  an  in- 
quiry as  to  the  state  ol'  the  vote  as  actually 
given  at  the  Wolf  Pit  township  place  of  vot- 
ing, about  which,  indeed,  there  was  no  con- 
troversy. 

A  further  error  is  assigned  in  the  response 
to  an  inquiry  from  the  jury  as  to  their  right 
to  pass  upon  the  legality  of  the  votes.  The 
negative  is  the  only  answer  that  could  be 
given,  as  it  was  a  pure  question  of  law,  about 
which  it  was  the  duty  of  the  judge  to  in- 
struct, and  them  to  be  guided  thereby.  It  is 
true  the  verdict  involved  an  inquiry  into 
the  lawfulness  of  the  votes  as  well  as  of  their 
number,  but  it  was  eminently  proper  to  ad- 
vise the  jury  that  they  should  accept  the  law 
as  declared  by  the  court,  and  apply  it  to  the 
facts  as  they  find  them  to  be;  for  only  in  this 
division  and  exercise  of  functions  by  the 
court  and  jury  concurrently  leading  to  the 
verdict  can  the  law  be  properly  administered 
in  the  courts,  and  enforced  before  juries. 
The  response  of  the  judge  is,  in  substance, 
that  the  jury  should  take  and  act  upon  the 
law  as  laid  down  by  him.  In  this,  not  as  a 
mandate,  but  as  advice,  there  is  no  error. 
The  judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered. 

(103  N.  C.  438) 

State  «.  Bbll. 

(Supreme  Court  of  North  Carolina.    April  18, 
1889.) 

Appsal  —  Bbvibw  —  Objbotioms  rot  Rusxd 
Bbu>w. 

Where,  in  a  onnunal  case,  no  errors  are  assigned 
on  appeal  or  in  the  record,  and  in  return  to  a  writ 
of  certiorari  tt  Is  certified  that  no  exceptiona  were 
noted  before  or  after  verdict,  judgment  will  be 
affirmed,  if  no  error  appears  in  the  record. 

Devereua  <b  Wilder,  for  appellant.  Th» 
Attorney  General,  for  the  State. 

Davis,  J.  The  defendant  was  indicted  for 
rape,  and  tried  before  Boykim,  J.,  at  August 
term,  1888,  of  the  superior  court  of  Madison 
County,  and  upon  conviction  and  judgment 
appealed  to  this  court.  No  errors  are  as- 
signed  in  the  case  on  appeal,  or  in  the  record. 


>«Sec  2687.  The  state  officers,  viz.,  governor, 
lieutenant  governor,  secretary  of  state,  auditor,  * 
etc.,  "shall  oe  voted  for  on  one  ballot.  The  mem- 
bers of  congress  for  their  respective  districts  shall 
be  voted  for  on  one  btiUot.  'The  justices  of  tbe  su- 
preme court,  judges  of  the  superior  court,  and  so- 
licitors shall  be  voted  for  on  one  ballot. "  [Like  pro- 
visions for  members  of  the  assembly  and  county 
officers,  and  a  requirement  that  the  ballots  shall  be 

Srlnted  or  written  on  white  paper,  and  without 
evice.] 
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and  in  return  to  a  writ  of  certiorari  from 
this  court,  it  is  certified  that  no  exceptions 
whatever  "  were  noted  at  any  time  before  or 
after  verdict,  either  to  the  admission  or  to 
the  refusal  to  admit  evidence  or  to  the  charge 
of  the  judge."  Upon  a  careful  examination 
of  the  record,  no  error  appears,  and  the  judg- 
ment must  be  affirmed. 


(103  N.  C.  S22) 

Gibson  v.  Barber  at  ua 

(Supreme  Court  of  North  Carolina.    April  99, 

1889.) 

.    APTBAL  —  UaNDATB     JiSD    SUBSEQUBNT    FRO- 
CEBDINOS. 

PlaintIS  boaght  land  at  mortgage  sale,  and 
brought  an  action  against  the  mortgagors  for  pos- 
session. They  atta^ed  the  validity  of  the  sale, 
and  asked  that  the  deed  made  thereunder  be  de- 
clared void.  Judgment  was  rendered  annulling 
the  sale,  and  directing  a  reference  to  ascertain  the 
amount  to  be  credited  on  the  mortgage  debt  by 
reason  of  the  sale  of  certain  property  under  a  chat- 
tel mortgage  given  by  defendants.  So  much  of 
the  judgment  as  related  to  any  controversy  beyond 
the  land  was  held  erroneous,  and  reversed  by  the 
supreme  court  on  appeal,  as  being  outside  the 
scope  of  the  action.  The  legal  title  to  the  land 
was  declared  to  be  in  plaintiff,  subject  to  defend- 
ants' right  to  redeem;  and  it  was  held  that  the 
judgment  should  have  directed  a  sale  if  the  debt 
were  not  paid  by  a  day  fixed.  Af terthe  cause  was 
remanded,  the  superior  court  directed  a  sale,  un- 
less within  90  days  the  debt  should  be  paid,  the 
sale  to  be  made  by  a  commissioner,  at  the  court- 
house door,  for  cash,  and  after  advertisement  as 
required  in  case  of  a  sheriff's  sale.  Held,  that 
the  judgment  was  in  accordance  with  the  princi- 
ples settled  on  the  appeal. 

Appeal  from  superior  court,  Richmond 
county;  J.  H.  Mkbhihok,  Judge. 

W.  A.  Gibson  purcliased  land  under  a  fore- 
closure of  a  mortgage  executed  by  H.A.Bar- 
ber and  wife,  and  brought  this  action  to  dis- 
possess them.  They  defended  on  tbegroond 
of  the  illegality  of  the  sale,  and  asked  that 
the  deed  be  declared  void,  and  subject  to 
their  right  of  redemption.  The  judgment 
of  the  court  and  the  action  of  the  supreme 
court  on  appeal  therefrom  are  set  forth  in 
6  S.  £.  Rep.  766.  The  action  being  remanded, 
the  following  judgment  was  rendered:  "This 
cause  coming  on  to  be  heard  upon  the  cer- 
tificate of  the  supreme  court,  and  the  plain- 
tiff insisting  and  it  appearing  to  the  court 
that,  according  to  the  correct  interpretation 
of  the  opinion  and  decision  of  the  supreme 
court,  he  is  entitled  toa  judgment  to  foreclose 
the  mortgage  mentioned  and  set  forth  in  the 
pleadings,  fixing  a  period  within  which  the 
defendant  must  pay  the  amount  of  the  debt 
secured  by  said  mortgage,  and  in  default 
thereof  decreeing  a  sale  of  the  land  to  sat- 
isfy Siiid  debt;  it  is  therefore  now  by  the 
court  here,  upon  motion  of  counsel  for  the 
plaintiff,  adjudged  that  the  mortgage  de- 
scribed in  the  complaint  be  foreclosed;  that 
the  defendants.  Barber  and  wife,  have  ninety 
days  within  which  to  pay  off  and  discbarge 
the  bond  described  in  the  complaint,  and  the 
interest  thereon  accrued,  and  the  cost  of  the 
action  to  be  taxed  by  the  clerk;  and,  if  the 
same  be  not  paid  within  ninety  days  from 
the  adjournment  of  this  court,  then  the  land 


described  in  the  said  mortgage  shall  be  sold 
at  public  outcry  at  the  court-house  door  in 
said  county  by  Thomas  C.  Guthrie,  who  is 
hereby  appointed  commissioner  for  that  pur- 
pose. The  sale  shall  be  for  cash  and  after 
advertisement,  as  required  by  law  for  sales 
made  by  sheriffs,  and  the  said  commis- 
sioner will  collect  the  money  and  pay  it  into 
court,  and  make  full  report  of  his  proceed- 
ings in  the  premises  to  the  next  terra  of  this 
court. "  From  this  judgment  defendants  ap- 
peal. 
Burwell  cC  Walker,  tor  appellee. 

Shepherd,  J.  When  this  case  was  last 
before  the  court  (100  N.  C.  192,  6  S.  E.  Rep. 
766)  it  was  held  that  "so  much  of  the  pro- 
ceeding as  looks  to  an  adjustment  of  contro- 
versies arising  out  of  the  administration  of 
the  whole  trust-estate  by  the  mortgagee  and 
beyond  that  which  belongs  to  the  land  must 
be  declared  to  be  erroneous,  and  is  reversed." 
"The  cause,"  says  the  court,  "will  proceed 
in  the  court  below  in  accordance  with  the 
law  as  declared  in  this  opinion."  It  was 
also  held  that  the  plaintiff,  by  his  purchase, 
took  the  legal  estate,  subject  to  the  right  of 
the  defendant  to  redeem,  and  that  the  judg- 
ment should  have  directed  that,  if  the  in- 
debtedness was  not  paid  by  a  day  certain,  the 
land  should  be  sold.  We  have  examined  the 
judgment  of  his  honor,  and  it  seems  to  be 
fully  sustained  by  the  principles  stated  in 
the  opinion.  No  error  was  pointed  out  by 
counsel,  and  we  are  unable  to  find  any.  The 
judgment  is  affirmed. 


(108  N.  C.  194) 
QlLES  V,  HUNTEE  et  Ol. 

(Supreme  Court  of  North  CaroUntu    April  SB, 
1889.) 

Htisbakd  Ain>  Wira— RB8Ui,Ttse  Tbcsts — Hi»- 

TAKE — EVICBNOE — APPBAI.. 

1.  JVbere  husband  and  wife,  before  Ctonst.  N.  O. 
186S  %ok  effect,  joined  in  an  assignment  of  a  fund 
arising  partly  from  a  sale  of  personalty  and  partly 
from  a  sale  of  realty  of  an  estate  of  which  she  was 
an  heir,  and  in  consideration  of  such  assignment 
a  conveyance  was  made  to  the  husband,  there  was 
no  resulting  trust  in  favor  of  the  wife  in  the  land 
so  conveyed. 

2.  An  exception  to  a  charge  that  there  is  no  evi- 
dence of  a  certain  matter,  does  not  require  an  ex- 
amination of  the  evidence  for  the  mere  purpose  of 
passing  on  the  exception,  unless  the  testimony  re- 
lied on  to  show  error  is  pointed  out. 

'  S.  Where  a  party  asks  for  the  reformation  of  a 
deed  for  mistake,  a  charge  that  the  strongest  proof 
is  required  before  the  jury  can  declare  that  there 
is  a  mistake,  and  that  U  they  are  satisfied  dearly 
of  the  mistake  they  should  so  find,  but,  unless 
clearly  convinced,  they  should  not  so  find,  is  not 
error. 

4.  In  a  salt  by  a  married  woman,  who  allege* 
that  a  deed  to  her  husband  was  in  consideration  of 
an  assignment  of  her  interest  in  an  estate,  and  that 
the  deed  was  made  to  the  husband,  instead  of  to 
her,  by  mistake,  and  that  defendants  purchased 
with  notice  of  her  rights,  she  has  the  ourden  of 
proving  notice,  and  it  is  not  error  to  so  charge,  es- 
pecially where  the  jury  are  told  that  if  they  find 
no  mistake  they  need  not  pass  on  the  question  of 
notice,  and  they  so  find. 

Appeal  from  superior  court,  Madison  coun- 
ty; MacBae.  Judge. 
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Action  by  Anna  Giles  against  Hunter  and 
others.    Plaintiff  appeals. 

Charle$  A.  Moore,  tat  appellant.  T.  F. 
Davidson  and  Jones  d  8hvford,  for  appel- 
lees. 

Aybut,  J.  Tbis  was  a  civil  action  tried 
at  the  February  term,  1888,  of  the  superior 
court  of  Madison  county,  before  McRae, 
Judge.  The  plaintiff  alleged  in  substancei 
and  offered  testimony  tending  to  prove:  (1) 
That  she  was  married  to  one  J.  M.  Giles  be- 
fore the  constitution  of  1868  was  adopted  by 
the  people.  (2)  That  at  the  time  of  her  said 
marriage  there  was  due  her,  arising  from  the 
sale  of  negroes  and  personal  property  and 
land,  from  the  estate  of  her  father,  who  died 
prior  to  the  year  1854,  a  considerable  sum  of 
money,  a  part  of  which  was  in  tlie  bands  of 
the  administrator  of  her  father,  and  a  part 
was  due  her  from  her  guardian.  (3)  That  on 
the  8th  day  of  September,  1868,  Hannah  Mc- 
Dowell, the  mother  of  the  plaintiff,  conveyed 
to  said  J.  M.  Giles,  by  mistake  of  the 
draughtsman,  a  tract  of  land,  (described  in 
the  complaint;)  it  being  the  intention  of  the 
parties  that  said  conveyance  should  be  made 
to  the  plaintiff.  (4)  That  the  only  consid- 
eration for  the  said  conveyance  made  to  said 
Giles  was  the  assignment  by  plaintiff  and  her 
said  husband  of  her  said  interest,  made  on 
September  8, 1868.  in  the  following  form,  to- 
wit:  ""Whereas,  there  are  certain  moneys  due 
and  to  become  due  to  the  heirs  of  James  Mc- 
Dowell, deceased,  and  to  be  paid  by  the  cleric 
and  master  in  equity  for  the  county  of  Yan- 
cey, state  of  North  Carolina,  by  whom,  and 
under  and  by  virtue  of  a  decree  of  said  court 
of  equity,  certain  lands  and  other  property 
fOT  partition  among  the  heirs  of  said  estate 
on  the day  of ,  18 — ;  and  where- 
as the  aforesaid  money  is  due  in  part  to  the 
undersigned  Ann  Giles;  Now,  therefore, 
know  all  men  by  these  presents  that  WK  J. 
M.  Giles  and  Ann  Giles,  his  wife,  for  ana  in 
consideration  of  the  sum  of  $1,650  to  us  in 
band  paid  by  Hannah  McDowell,  the  receipt 
whereof  is  hereby  acknowledged,  have  on 
this  8th  day  of  September,  1868,  and  we  do 
hereby  assign,  transfer,  and  set  over  unto  the 
said  Hannah  McDowell  and  her  heirs  the 
full  amount  of  said  sum  of  $1,650,  and  all 
other  moneys  due  us  from  any  part  of  said 
estate  from  the  clerk  and  master  and  guard- 
ian of  said  heirs  of  James  McDowell,  de- 
ceased, to  the  said  Ann  Giles  as  one  of  the 
heirs  of  Jamfs  McDowell,  deceased,  and  we 
do  hereby  direct  and  instruct  the  clerk  and 
master  in  equity,  and  said  guardian  of  the 
heirs  of  James  McDowell,  to  pay  over  to  said 
Hannah  McDowell  and  her  heirs  the  whole 
amount  of  said  estate  due  as  in  any  way  or 
by  such  decree.  In  witness  whereof,"  etc. 
(5)  That  the  defendants  purchased  said  land 
at  an  execution  sale  by  the  sheriff  with  no- 
tice of  the  plaintiS's  equity,  and  afterwards 
the  said  J.  M.  Giles  conveyed  said  land  to 
them.  The  defendants  answered,  and  offered 
evidence  tending  to  show  that  there  was  no 


mistake  in  drawing  the  said  deed,  but  that  it 
was  drawn  under  instruction  of  the  grantor, 
Hannah  McDowell;  and  that  tlie  conveyance 
was  made  to  J.  M.  Giles  because  he  had  an 
interest  in  the  money  due  to  his  wife,  could 
reduce  it  to  possession,  and  it  would  then  be 
his  property,  and  the  plaintiff's  mother  was 
auxious  to  convert  the  fund  into  land,  to  pre- 
vent J.  M.  Giles  from  spending  it.  The  de- 
fendants denied  notice  of  any  claim  on  the 
part  of  plaintiff  l>efore  purchasing  the  land, 
and  alleged  that  her  mother,  Hannah  Mo« 
Dowell,  was  a  bidder  at  the  sale,  and  also  d^ 
nied  allegations  in  the  complaint  generally. 

A  great  deal  of  evidence  was  offered  to 
sustain  the  contentions  on  each  side.  The 
first  issue  involved  the  question  whether  the 
deed  was  drawn  by  mistake;  the  second, 
whether  the  assignment  set  forth  above  was 
the  consideration  for  the  execution  of  the 
deed ;  and  it  was  admitted  that  it  was.  The 
third  issue  involved  the  question  whether  the 
defendants  had  notice  of  plaintiff's  claim 
when  they  bought.  The  fourth  issue  was  an 
inquiry  as  to  damages. 

The  plaintiff  prayed  the  court  to  instruct 
the  jury  as  follows:  "(1)  That  if  it  was  the 
intention  and  contract  of  the  parties  to  the 
deed  in  which  Giles'  name  appears  that  the 
deed  was  to  be  inaile  to  Anna  Giles,  whose 
name  was  not  inserted  by  the  draughtsman, 
then  tlie  plaintiff  is  entitled  to  have  the  same 
corrected;  and  if  the  proofs  satisfy  the  jury 
of  these  facts,  then  they  sliould  find  '  Yes '  to 
issue  No.  1.  That  to  determine  this  fact 
they  may  look  to  all  the  circumstances,  the 
consideration  paid,  etc.  (2)  That  although 
the  property  of  the  wife  in  this  case  should 
have  belonged  to  the  husband  in  consequence 
of  his  rights  accruing  prior  to  1868,  yet,  if  he 
made  an  agreement  that  the  deed  should  be 
made  to  his  wife,  it  is  equivalent  to  the 
agreement  that  the  property  thus  obtained 
by  the  marriage  should  be  invested  in  lands 
for  her  benefit,  and  if  such  agreement  was 
violated  by  mistake  the  plaintiff  is  entitled 
to  recover.  (3)  That  when  land  is  sold  at 
a  chancery  sale  the  money  for  which  it  sells 
remains  as  real  estate,  as  to  infants  and 
femes  covert,  until  the  change  of  the  same  in 
some  of  the  modes  required  by  law.  (4)  That 
the  relation  of  husband  and  wife  is  a  delicate 
and  fiduciary  relation,  and  the  dealings  be- 
tween husband  and  wife,  by  which  the  bus- 
band  gets  an  advantage,  are  to  be  scrutinized 
by  the  courts.  (5)  The  law  provides  a  mode 
by  which  a  married  woman  shall  dispose  of 
her  property,  and  no  mere  tacit  acquiescence 
of  the  wife  will  estop  her  from  asserting  her 
rights." 

The  court  instructed  the  jury  as  follows: 
"The  first  issue  submitted  is  whether  the 
deed  from  Mrs.  McDowell  to  James  Giles 
was  so  made  by  mistake  or  fraud,  and  was 
it  really  intended  by  the  parties  to  have  been 
made  to  the  plaintiff,  Mr».  Giles,  instead  of 
her  husband?  The  testimony  offered  by 
plaintiff  tends  to  prove  that  it  was  the  result 
of  a  mistake;  that  the  intention  of  Mrs.  Mc- 
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Dpwell  and  of  Giles  and  his  wife  was  that  it 
was  to  be  made  to  Mis.  Giles,  and  that,  when 
Mrs.  McDowell  instructed  the  draughtsman 
how  to  write  it,  she  told  him  to  make  it  to 
Mr.  Giles,  instead  of  to  his  wife,  by  mistake. 
On  the  other  hand,  the  testimony  offered  by 
the  defendants  tends  to  contradict  this  theory, 
and  to  prove  that  it  was  well  understood  be- 
tween all  the  parties  interested  that  it  was 
to  be  made  just  as  it  was  made,  and  that  there 
was  no  mistake  about  it.  There  is  no  evi- 
dence of  any  fraud  in  the  making  of  this 
deed.  In  order  to  enable  the  court — which 
for  the  trial  of  this  action  is  a  court  of  equity 
— to  settle  tlie  matters  in  controversy  between 
the  parties,  (as  this  is  one  of  the  questions 
which  can  alone  be  determined  by  a  jury,)  the 
court  asks  you  to  find  whether  It  is  true  that 
there  was  a  mistake  in  the  insertion  of  the 
name  of  James  Giles  Instead  of  Anna  Giles 
as  grantee.  A  deed,  on  account  of  the  man- 
nea  in  which  it  is  executed,  is  presumed  to 
mean  what  it  says,  and  it  requires  the  strong- 
est proof  before  a  jury  can  declare  that  there 
was  a  mistake  in  it,  and  so  empower  the 
court  to  have  it  changed  in  its  effect.  I  have 
endeavored  to  give  you  the  testimony  fully 
upon  this  point  as  it  was  delivered  by  the 
witnesses,  and  you  have  had  the  benefit  of 
argument  from  counsel  as  to  the  effect  of 
that  testimony.  Now,  if  upon  a  careful 
consideration  of  the  whole  of  the  evidence 
you  have  been  satisfied  clearly  that  there  was 
a  mistake  made  by  Mrs.  McDowell  in  direct- 
ing the  draughtsman  to  write  the  deed  so  as 
to  convey  the  land  to  James  Giles,  instead  of 
his  wife,  and  that  Giles  and  his  wife  and 
Mrs.  McDowell  had  really  agreed  to  have  it 
made  to  Anna  Giles,  you  will  respond  to  this 
issue, '  Yes. '  But  unless  you  are  clearly  con- 
vinced of  this  fact, — if  you  are  still  in  doubt 
about  it, — you  will  answer '  No. '  If  your  re- 
sponse is  in  the  negative,  you  may  return 
your  verdict  without  considering  the  other 
Issues.  But,  if  in  the  affirmative,  you  wOl 
proceed  to  the  consideration  of  the  second  is« 
sue:  'Was  the  land  which  was  conveyed  by 
said  deed  paid  for  by  a  conveyance  of  plain- 
tiff's interest  in  the  estate  of  her  father?'  If 
you  answer '  Yes '  to  the  first  issue,  and  if  you 
believe  the  testimony  offered  on  this  point, 
you  will  respond  to  the  second  issue '  Yes,'  for 
all  the  testimony  tends  to  prove  that  the  as- 
signment made  by  Giles  and  wife  to  Hannah 
McDowell  was  made  in  consideration  of  the 
conveyance  by  Hannah  McDowell  of  the 
land  in  dispute,  either  to  Giles  or  his  wife. 
The  marriage  of  the  plaintiff  to  James  Giles 
having  taken  place,  if  you  believe  the  testi- 
mony, before  tiie  adoption  of  the  present  con- 
stitution, the  husband  also  bad  his  vested 
rights  in  his  wife's  property,  real  and  per- 
sonal, but  it  was  still  the  plaintiff's  interest 
in  the  estitte  of  her  father  which  was  con- 
veyed by  the  deed  or  assignment  of  plain- 
tiff and  her  husband  to  Hannah  McDowell. 
The  third  issue  is:  Did  defendants  have 
notice  of  plaintiff's  equity — of  any  right 
plaintiff  might  have  had  to  have  the  deed  re- 


formed so  u  to  make  It  read  to  hw  instead 
of  to  her  husband,  or  to  have  him  declared  a 
trustee  for  her  benefit?  This  notice  may  be 
actual  notice,  or  it  may  be  the  knowledge  of 
circumstances  which  ought  to  lead  to  f  uirther 
inquiry  into  the  matter,  and  which  would, 
upon  sach  inquiry,  give  information  of  the 
equity.  Has  the  plaintiff  satis  tied  you  by  a 
preponderance  of  evidence  that  the  defend- 
ants did  have  notice?  Defendant  Hunter, 
it  is  admitted,  claims  under  Trull'and  Guth- 
rie, and  is  affected  by  notice  to  them,  if  there 
was  any.  Did  Mrs.  McDowell  forbid  the 
sale  and  give  notice  then  and  there,  or  did 
she  before  the  sale  by  the  sheriff  (which  is 
admitted  to  have  been  before  the  deed  from 
James  Giles  to  defendants)  notify  them  (Trull 
and  Guthrie)  that  her  daughter  was  the  real 
owner  of  the  land  ?  Or  do  the  circumstances 
testified  to,  and  which  you  believe,  satisfy 
you  that  defendants  had  this  notice  before 
they  bought  the  land?  If  so,  respond  '  Yes ' 
to  the  issue;  if  not,  respond  '  No.'  And  it 
you  respond  'No'  to  this  issue,  you  need 
trouble  yourselves  no  further.  But  if  you 
say  '  Yes,'  you  must  consider  the  last  issue. 
Fourth,  as  to  damages.  The  damage  would 
be  a  fair  rental  value  of  the  land  for  from 
three  years  before  the  action  was  begun  un- 
til the  trial,— 1872  to  1888,— nearly  16  years. 
And  the  amount  of  damage  done  to  the  land 
by  defendants,  of  course,  would  be  offset  by 
the  improvements,  if  any,  pnt  upon  the  land 
by  defendants." 

The  plaintiff  excepts  to  the  charge  given, 
and  to  the  refusal  to  give  instructions  asked. 
The  jury  found  the  first  issue  for  defendants. 
The  plaintiff  moved  the  court  for  judgment 
non  obstante  veredicto,  upon  the  alleged 
grounds  that  the  land  having  been  paid  for 
by  the  property  of  Anna  Giles,  due  her  prior 
to  the  adoption  of  the  constitution  of  1868, 
the  deed  made  by  her  husband.  James  Giles, 
to  the  defendants  for  the  land  in  dispute 
could  pass  no  title  to  the  defendants  without 
the  signature  and  privy  examination  of  the 
plaintiff,  Anna  Giles,  under  the  act  of  1848- 
49;  but  this  motion  was  refused  by  the 
court,  and  plaintiff  excepted.  The  plaintiff 
moved  for  a  new  trial  on  the  following  as- 
signed errors  in  the  charge  to  the  jury:  (1) 
In  holding  that  there  was  no  evidence  of 
fraud ;  (2)  to  so  much  of  the  charge  as  re- 
lated to  the  measure  of,  proof  required  to 
show  a  mistake  in  drawing  a  deed  in  order 
to  reform  it;  (3)  that  the  court  instructed 
that  notice  might  be  shown  by  a  pre- 
ponderance of  evidence;  (4)  fpr  error  in  not 
giving  the  special  instruction  as  prayed  for 
by  the  plaintiff. 

The  plaintiff  asks  for  judgment  upon  the 
verdict  on  the  ground  that  the  consideration 
of  the  deed  executed  by  Hannah  McDowell 
to  J.  M.  Giles,  the  plaintiff's  husband,  on 
the  8th  of  September,  1868,  was  the  assigpa- 
ment  by  her  of  her  interest  in  a  fund  arising 
from  the  sale  of  the  property  of  her  father, 
who  had  died  prior  to  the  year  1858.  Ttie 
plaintiff  was  married  to  Giles  before  the 
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constitution  of  1868  became  tiie  law.  The 
husband  could  therefore  have  acquired  the 
absolute  title  to  his  wife's  person^  property 
by  reducing  It  to  possession.  If  the  money 
arising  from  the  sale  of  her  land  was  allowed 
by  her  consent  to  be  paid  to  him,  it  becomes 
his  property.  If  it  was  invested  with  her 
consent  in  other  lands,  and  with  no  request 
on  her  part  that  the  land  purchased  should 
be  conveyed  to  her;  or  for  her  benefit,  and 
the  husband  took  title  to  himself,  the  land 
vested  absolutely  in  blm,  discharged  of  any 
equity  in  her.  Temple  v.  Williams,  4  Ired. 
Eq.  39;  Black  v.  Justice,  86  N.  C.  504; 
Hackett  v.  Sbuford,  Id.  144.  Even  the  right 
on  the  part  of  the  husband  to  reduce  to 
possession  money  due  to  the  wife,  though 
not  yet  exercised  by  bim,  would  constitute  a 
sufficient  consideration  to  support  a  deed  to 
him  for  land;  and  where,  as  in  this  instance, 
the  wife  joins  in  assigning  a  fund  arising  in 
part  from  sale  of  personalty  and  in  part 
from  sale  of  land  belonging  to  her  father's 
estate,  and  that  assigned  is  the  consideration 
of  the  conveyance  made  to  him,  there  is  no 
resulting  trust  raised  in  the  wife  as  to  the 
land  conveyed.  The  plaintiff  excepts  to  the 
charge  of  his  honor  that  there  was  no  evi- 
dence of  fraud. 

By  a  careful  review  of  the  evidence  sent 
up,  we  discover  no  testimony  tending  to 
prove  fraud.  The  exception,  as  stated  in  the 
record,  did  not  make  it  incumbent  on  the 
appellate  court  to  examine  the  evidence  for 
the  mere  purpose  of  passing  upon  this  ex- 
ception, unless  the  plaintiff  had  pointed  out, 
in  the  mass  of  testimony,  that  relied  upon 
to  show  that  the  court  below  was  in  error. 
It  is  questionable,  too,  whether  the  com- 
plaint contains  a  sufficient  allegation  of  fraud, 
as  distinguished  from  mistake. 

The  next  exception  was  to  that  portion  of 
the  charge  of  the  court  in  which  the  law  as 
to  the  measure  of  proof  necessary  to  estab- 
lish an  alleged  mistake  in  a  deed,  and  entitle 
a  complainant  to  a  decree  ordering  the  deed 
to  be  reformed,  was  stated.  The  plaintiff 
has  no  reason  to  complain  of  the  instruction 
on  this  point.  In  the  case  of  Harding  v. 
Long,  ante,  445,  (decided  at  the  pn-sent 
term,)  this  court  reiterated  the  principle 
(first  laid  down  as  applicable  to  jury  trials  in 
Ely  V.  Early.  94  N.  C.  1)  that  an  alleged 
mistake  in  a  deed 'must  tie  shown  by  clear 
and  convincing  proof  in  order  to  justify  a 
verdict  finding  that  a  mistake  was  in  fact 
made  in  drafting  it. 

The  only  remaining  assignment  of  error 
is  that  the  judge  erred  in  instructing  the 
jury  that  the  burden  was  upon  the  plaintiff 
to  show  by  a  preponderance  of  testimony 
only  that  the  defendants  had  notice  of  the 
equitable  claim  of  the  plaintiff.  We  cannot 
understand,  if  it  is  material,  why  such  an 
objection  and  exception  should  emanate  from 
the  plaintiff,  but  it  so  appears  of  record. 
The  general  rule  is  that  a  party  to  a  civil  ac- 
tion, who  has  the  affirmative  of  an  issue,  is 
required  to  show  bis  contention  by  a  pre- 


ponderance of  testimony.  The  proof  of 
notice  of  an  equity  does  not  constitute  an 
exception.  Besides,  the  jury  were  properly 
told  that,  if  they  found  in  response  to  the 
first  issue  that  there  was  no  mistake,  it  would 
nut  bo  necessary  for  them  to  pass  apon  the 
third  issue.    There  is  no  error. 


(lOS  N.  C.  S71) 

State  v.  Hinsoh. 

(Supreme  Court  of  NorO^  CaroUna.    April  39, 
1889.) 

Sl/UIDBB— CBUUKAL  PbOSKOUTIOK— KvrDBKOB. 

1.  On  a  trial  under  Code  N.  C.  { 1118,  for  wan- 
tonly and  maliciously  ottering  words  impnting  un- 
chastity  to  an  innocent  woman,  evidence  of  a  prev- 
alent report  of  the  tmtb  of  the  words  is  inadmis- 
sible In  diaproof  of  wantonness  and  malice,  where 
the  utterance  is  not  privileged. 

2.  Where  prosecutrix  testified  on  cross-exami- 
nation that  she  heard  the  report  conoeming  hex 
alleged  unchastity  from  her  aunt,  the  refusal  to 
allow  her  to  be  asked  it  her  aunt  told  her  from 
whom  the  aunt  heard  the  report  is  not  error. 

8.  Where  from  his  study  and  practice  there  is 
evidence  of  the  professional  knowledge  of  a  phy- 
sician who  examined  prosecutrix,  the  ruling  of 
the  trial  court  that  he  was  competent  to  give  his 
opinion  from  such  examination  that  prosecutrix 
never  had  sexual  Intercourse  will  not  be  reviewed 
because  of  his  inexperience. 

4.  The  woman  is  innocent  If-  she  did  not  have 
sexual  intercourse,  though  she  was  in  the  embrace 
of  the  man,  and  they  were  about  to  commit  the 
act,  but  were  interrupted  before  its  consumma- 
tion. 

Appeal  from  criminal  court,  Mecklenburg 
county;  Meares,  Judge. 

Jones  (£  Ttllett,  for  appellant  The  AttoT' 
ney  General  and  BuTvoell  eft  Waiher,  for  the 
State. 

Smith,  0.  J.  The  defendant  is  charged 
in  the  indictment  found  by  the  grand  jury 
at  October  term,  1888,  of  the  criminal  court 
of  Mecklenburg  with  the  false,  wanton,  and 
malicious  utterance  of  slanderous  words,  as 
therein  set  out,  of  and  concerning  one  Emma 
Harrison,  an  innocent  woman,  imputing  in- 
continency,  and  a  want  of  chastity,  in  vio- 
lation of  the  statute.  C!ode,  §  1113.  The 
statute  declares  that  if  any  person  shall  at- 
tempt in  a  wanton  and  malicious  manner  to 
destroy  the  reputation  of  an  innocent  woman 
by  words  written  or  spoken  which  amount 
to  a  charge  of  incontinency,  every  person  so 
offending  shall  be  guilty  of  a  misdemeanor, 
and  fined  or  imprisoned  at  the  discretion  of 
the  court.  Upon  his  arraignment  the  de- 
fendant entered  the  plea  of  not  guilty,  on  the 
trial  of  which  before  the  jury  he  was  con- 
victed. There  were  two  exceptions  taken 
during  the  examination  of  witnesses  to  the 
ruling  out  of  evidence  offered,  and  one  to 
evidence  admitted  for  the  state,  and  errors 
are  assigned  in  the  refusal  of  the  court  to 
give  to  the  jury  certain  instructions  asked, 
and  to  the  giving  of  others  in  tbeir  place. 
These  will  be  considered  in  their  proper  order 
on  the  record. 

1.  The  defendant  proposed  and  was  not 
allowed  to  show  a  prevalent  report  of  sexual 
intimacy  between  one  Cbristenbury  and  the 
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/«m«  prosecutrix,  the  making  of  which  charge 
is  the  defamatory  matter  speciUed  in  the  in- 
dictment, in  disproof  of  their  wanton  and  ma- 
licious utterance.  The  cases  cited  in  the 
brief  of  defendant's  counsel,  and  found  in 
our  own  reports,  to-wit.  Nelson  v.  Evans,  1 
Dev.  9,  decided  in  1826;  McCurry  v.  Mc- 
Cnrry,  82N.  C.  296.  decided  in  1880;  Sowers 
T.  Sowers.  87  N.  C.  303,  decided  in  1882 ;  Mc- 
Dougald  v.  Coward.  95  N.  C.  368.  decided  in 
1886;  and  Knott  v.  Bnrwell,  96  N.  C.  272, 
2  S.  E.  Bep.  588,  decided  in  1887,— were  all 
civil  actions  instituted  to  recover  damages, 
and  proof  of  general  reports  of  the  truth  of 
the  charge  imputed  to  the  defendant  was  re- 
ceived in  mitigation  of  the  damages,  and  in 
extenuation  of  the  defendant's  conduct  in  re- 
peating what  was  generally  current,  and  per- 
haps believed.  And  so  would  be  received 
■nch  evidence  in  a  criminal  prosecution, 
after  verdict,  by  the  court  in  ascertaining  the 
punishment  merited.  But  it  is  not  compe- 
tent to  disprove  the  presence  of  that  malice 
implied  in  the  utterance  of  a  calumnious  and 
unfounded  charge  ruinous  to  the  character 
of  the  sex,  and  unwarranted  by  any  moral 
duty,  or  as  a  privileged  communication.  Still 
lees  can  it  be  heard  to  sustain  the  defamatory 
words;  the  truth  thereof,  and  not  a  general 
belief  in  their  truth,  being  necessary  to  be 
shown  as  a  defense  to  the  action.  Hampton 
T.  Wilson.  4  Dev.  468.  When  a  slanderous 
charge  is  made,  the  law  prima  facte  implies 
malice  from  the  publication,  unless  in  the 
case  of  a  privileged  communication  which 
appears  when  the  party  is  acting  under  a  le- 
gal or  moral  duty  towards  the  person  to  whom 
it  is  made;  and  in  such  case  malice  must  be 
proved.  Adcuck  v.  Marsh,  8  Ired.  360.  Ko 
such  duty  existed  here;  for,  as  the  testimony 
shows,  the  defendant  said  at  a  public  place, 
in  the  hearing  of  eight  or  ten  persons,  just 
after  the  said  Emma  left,  that  his  (the  de- 
fendant's) daughter  had  caught  Andrew 
ChrJstenbury  and  Emma  Harrison  in  the  act 
of  adulteiy,  and  that  the  strumpet  ought  to 
be  drummed  out  of  the  county.  There  is 
consequently  no  excusable  element  in  the 
occasion  on  which  the  words  were  spoken, 
imparting  a  privileged  character  to  their  ut- 
terance; and  current  rumor  could  have  no 
effect  in  rebutting  the  implied  malice;  and 
its  existence,  not  its  degree,  was  only  an  in- 
quiry before  the  jury  in  passing  upon  the  is- 
sue of  guilt. 

2.  In  the  course  of  the  cross-examination 
of  the  prosecutrix  she  stated  that  the  next 
morning  after  the  alleged  criminal  intercourse 
with  Christenbury,  and  before  hearing  of  the 
report,  she  wrote  a  letter  to  Christenbury, 
and  sent  it  to  him  10  miles  distant  by  a  mes- 
senger; that  she  heard  of  the  report  from  her 
aunt;  whereupon  defendant's  counsel  asked 
if  her  aunt  told  her  from  whom  she  got  the 
report.  The  question,  on  objection,  was 
disallowed.  We  are  unable  to  see  the  perti- 
nency of  the  inquiry,  or  any  proper  use  that 
could  be  made  of  the  answer.  It  was  wholly 
immaterial  how  or  from  whom  the  informa- 


tion of  the  report  came.  There  Is  no  sugges- 
tion of  any  way  in  which  it  could  have  been 
made  available  to  the  defense,  nor  of  the  pur- 
pose for  which  it  was  sought.  This  was  at 
least  due  to  the  court  if  any  complaint  is  to 
be  made  of  the  refusal  to  permit tjie  question 
to  be  answered. 

3.  The  appellant  assigns  error  in  recdving 
the  testimony  of  a  physician  who  examined 
the  private  parts  of  the  prosecutrix,  and  was 
allowed  to  give  its  results  with  the  opinion 
formed  upon  the  results  that  she  had  never 
had  sexual  communication  with  a  man.  The 
objection  is  based  upon  the  witness'  previooa 
inexperience  as  to  the  effects  of  such  comma- 
ntcation  upon  the  sexual  organs  of  the  female. 
The  answer  to  this  exception  Is  that  there 
was  evidence  from  study  and  practice  of  his 
professional  knowledge  upon  the  subject  of 
his  testimony,  and  its  value  is  dependent  up- 
on the  extent  of  that  experience  to  be  judged 
<ji  by  the  jury.  In  Flynt  v.  Bodenhamer,  80 
K.  C.  205,  it  is  said,  (and  approved  in  Bran- 
ton  V.  O'Briant,  93  N.  C.  99,  and  repeated  in 
State  V.  Cole,  94  N.  0.  968:)  "The  court 
must  decide  whether  he  has  bad  the  neces- 
sary experience  to  enable  him  to  testify  as  an 
expert.  But  the  value  of  bis  opinion,  when 
admissible,  most  he  determined  by  the  jury 
alone;  and  it  depends  upon  the  opportunities 
he  has  had  for  acquiring  skill  and  knowledge, 
and  the  use  he  has  made  of  those  opportuni- 
ties." The  court  determines  the  preliminary 
facts  that  the  witness  is  or  is  not  an  expert, 
and  when  there  is  any  evidence  of  it,  the 
finding,  like  that  of  the  jury,  is  not  reviewa- 
ble in  this  court.  State  v.  Davis,  63  N.  G. 
578,  and  other  intermediate  cases  down  to 
Smith  V.  Eron,  96  N.  C.  392,  2  S.  E.  Bep, 
533. 

4.  The  remaining  assignment  of  error  is 
in  the  refusal  to  give  this  asked  instruction 
to  the  jury:  "If  the  prosecutrix  had  surren- 
dered her  person  to.Christenbury  forthe  pur- 
pose of  committing  fornication  with  him, 
she  would  not  be  an  innocent  woman,  though 
the  act  was  not  completed,  in  consequence  of 
the  coming  upon  them  of  other  parties."  In- 
stead of  so  charging,  the  court  told  the  jury 
"that  the  woman  was  innocent,  unless  she 
had  had  sexual  intercourse  with  a  man." 
There  was  testimony  tending  to  show  tliat 
the  parties  were  surprised  while  in  the  very 
act  of  copulation,  and  prevented  from  con- 
summating it.  As  we  understand,  the  par- 
ties were  in  each  other's  embrace  about  to 
commit  the  act,  and  were  interrupted,  so 
that  it  did  not  take  place.  It  is  true,  the 
moral  degradation  from  such  a  surrender  of 
the  person  is  little,  if  any,  less  than  would 
have  resulted  from  actual  coition,  but  it  is 
necessary  to  draw  the  line  somewhere,  the 
overstepping  of  which  destroys  the  status  of 
innocency  in  the  sense  of  the  statute,  and 
short  of  which  it  is  not  lost,  and  the  past  ad- 
judications on  the  construction  of  the  statute 
draw  the  line  between  actual  sexual  inter- 
course and  any  approximation,  however  near 
to  it.    It  is  difficult  to  define  any  other.    The 
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subject  has  been  so  recently  considered  in 
State  V.  Brown.  100  N.  C.  519,  6  S.  E.  Rep. 
568,  that  we  are  content  without  comment 
to  refer  to  it.  There  is  no  error,  and  the 
judgment  is  affirmed. 


(102  N.  C.  IM) 

JoMES  •(  oZ.  V.  Bbittom  et  aL 

VSupreme  Covirt  of  North  CanMna.    April  80, 
1889.) 

HOMSSTIAI) — WaSTB— ISJUKOTIOK. 

Const.  N.  C.  art.  10,  (  9,  exempts  a  homestead 
"from  sale  under  execution  or  other  final  process 
obtained  on  any  debt. "  By  section  8,  the  home- 
stead, after  the  owner's  death,  to  exempt  "from 
the  payment  of  any  debt  dorine  the  minority  of 
the  children  or  any  of  them,  **  anosection  5  declares 
that  if  there  Is  a  "widow,  but  no  children,  the 
same  shall  be  exempt  from  the  debts  of  her  hus- 
band, and  the  rents  and  profits  thereof  shall  innre 
to  her  benefit  during  her  widowhood,  unless  she" 
owns  a  homestead.  Under  the  constitution  and 
statutes  a  docketed  judgment  Is  a  lien  on  the  home- 
ttead.  Where  part  of  a  tractforming  ahomeatead 
was  under  cultivation,  and  the  remainder  was  val- 
uable princip^ly  for  its  timber  trees,  and  the  re- 
moval of  the  trees  would  impair  the  security  of  a 
judgment  against  the  owner,  held,  that  the  judg- 
ment creditor  was  entitled  to  have  the  owner  re- 
strained from  selling  and  cutting  such  timber 
trees  for  any  purpose  other  than  for  necessary  re- 

Satrs  and  improvements.    Davis  and  Avebt,  33., 
issentihg. 

Appeal  from  superior  court,  Northampton 
county;  Qbaves,  Judge. 

Suit  by  Jones,  Lee  &  Co.  against  U.  S. 
Britton  and  B.  W.  Pitman.  Plaintiffs  ap- 
peal. 

Winbome  (&  Bro.,  for  appellants.  W.  H. 
Day,  for  appellees. 

Mekrihon,  J.  The  plaintiffs  had  dock- 
eted their  judgment  against  the  defendant 
for  $50  with  interest  from  the  29tli  of  Jana- 
ary,  1887,  and  for  costs;  and  at  the  time  tlie 
same  was  so  doclceted  the  defendant  was  a 
citizen  of  this  state,  and  entitled  to  the  right 
of  homestead,  and  was  seised  and  possessed 
of  the  laud  specified  in  the  complaint.  He 
had  no  personal  properfy  subject  to  levy,  und 
the  land  mentioned  was  all  he  had,  was  of 
value  not  exceeding  $1,000,  and  he  was  enti- 
tled to  have  his  homestead  therein.  The  fol- 
lowing is  a  copy  of  so  much  of  the  complaint 
as  it  is  material  to  report:  "(6)  That  plain- 
tiffs are  informed  and  believe  that  since  the 
docketing  said  transcript  of  said  judgment 
tlie  defendant  Britton  has  sold  and  conveyed 
to  defendant  R.  W.  Pitman  the  timber  trees 
standing  on  said  tract  of  land;  that  a  good 
portion  of  said  tract  of  land  is  cleared  and  in 
a  state  of  cultivation,  while  the  other  portion 
is  valuable  chiefly  and  principally  for  its 
timber  trees.  (7)  That  the  defendant  Pit- 
man, by  virtue  of  his  said  purchase,  is  now 
cutti  ng  and  removing  from  said  land  the  said 
timber  trees.  (8)  That  defendant  Britton  is 
still  living  in  tlie  county  aforesaid,  and  the 
said  judgment  is  unpaid,  and  in  full  force. 
(9)  That  if  the  defendants  are  allowed  to  cut 
and  remove  said  timber  trees  they  will  great- 
ly reduce  and  impair  plaintiffs'  security  for 
said  judgment  debt,  and  inflict  upon  plain- 


tiffs irreparable  damage.  (10)  That  there 
now  exist  on  said  land  a  mortgnge  lien  and 
a  judgment  lien  amounting  to  several  hun- 
dred dollars,  prior  to  the  said  lien  of  plain- 
tiffs, as  plaintiffs  are  informed  and  believe. 
(11)  That  plaintiffs  have  commencfd  an  ac- 
tion in  the  superior  court  of  said  county  to 
enjoin  defendunts  from  cutting  and  remor- 
ing  said  timber  trees,  and  have  caused  a  sum- 
mons to  be  issued  commanding  the  defend- 
ants to  appear  at  the  next  term  of  said  su- 
perior court.  Wherefore  plaintiffs  ask  that 
defendant  be  enjoined  from  cutting  and  re- 
moving the  timber  trees,"  etc.  A  judge  at 
ciiambers  granted  an  injunction  pending  the 
action  until  the  hearing  upon  the  merits.  At 
the  final  hearing,  the  court  disscdved  that  in- 
junction, and  "ordered  and  decreed  that  the 
plaintiffs  are  not  entitled  to  have  the  defend* 
ants  enjoined  from  cutting  said  timber 
trees, "  etc.  The  plaintiffs,  having  excepted, 
appealed  from  that  order  to  this  court. 

The  constitution,  art.  10,  §  2,  gives  and 
secures  to  every  resident  of  this  state  the 
right  of  homestead.  If  he  has  land,  he  is  en- 
titled to  have  the  homestead  therein  as  al- 
lowed "exempt  from  sale  under  execution,  or 
other  final  process  obtained  on  any  debt," 
subject  to  certain  specified  exceptions.  The 
several  statutory  provisions  prescribing  bow 
it  shall  be  valued  and  laid  off  to  the  owner 
thereof  do  not  give  it;  they  serve  the  pur- 
pose of  ascertaining  the  value  thereof,  locat- 
ing it  particularly,  and  defining  its  limits. 
Neither  the  constitutional  provision  cited, 
nor  any  statute,  creates,  defines,  or  limits  an 
estate  in  the  owner  of  the  homestead  in  the 
land  embraced  by  it.  He  has  and  oontiBues 
tp  have  such  estate  in  the  lands  embraced  by 
it  as  be  may  have  acquired  from  any  source, 
unaffected  as  to  its  chiirHcter  or  extent,  save 
that  while  the  homestead,  as  allowed,  lasts, 
it  remains  "exempt  from  sale  under  execu- 
tion, or  other  final  process  obtained  on  any 
debt,"  and  it  lasts  during  the  life  of  the 
owner  thereof,  and  after  iiis  death  duringthe 
minority  of  his  children,  or  anyone  of  them, 
and  the  widowhood  of  his  widow,  unless  she 
be  the  owner  of  a  homestead  in  her  own 
right.  Const,  art.  10,  p  2,  3,  5.  The  con- 
dition and  measure  of  the  estate  of  the  owner 
of  the  homestead  in  the  land  are  not  changed 
by  or  because  of  the  homestead;  the  estate, 
unchanged,  continues;  the  restriction — the 
limitation  that  distinguishes  the  homestead — 
is  npon  the  i-lght  of  the  judgment  creditor  to 
have  the  land  sold  by  execution  or  other  prop- 
er final  process  to  satisfy  his  docketed  judg- 
ment, which  constitutes  his  lien  upon  the 
land.  So  that,  when  the  owner  sells  his 
estate,  whatever  its  condition  or  measure, 
in  the  land  constituting  his  homestead,  he 
sells  it  subject  to  his  judgment  creditor's  lien, 
if  there  be  such  creditor;  but  he  sells  also 
the  advantage  that  it  shall  not  be  sold  at  the 
instance  of  the  creditor  until  the  exemption 
"from  sale  nnder  execution,  or  other  final 
process  obtained  on  any  debt"  shall  be  over. 
It  is  this  exemption  from  sale  that  distin- 
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guislirg  the  hoiubsteacl  from  other  lands  of  ite 
owner.  It  suspends  and  prevents  the  rem- 
edy of  the  creditor  by  execution  or  other  final 
process  as  long  as  it  continues.  Marlchain 
V.  Hicks,  90  N.  C.  204;  Hankin  v.  Shaw.  94 
K.  C.  405.  The  rights  of  the  owner  of  the 
homestead  as  to  it  are  not  abridged  or  essen- 
tially different  from  bis  rights  as  to  other 
lands  be  may  own,  except  when  there  are 
liens  upon  it  that  cannot  be  enforced  while 
it  continues  to  be  the  homestead.  When  such 
liens  exist,  be  is  bound  in  conscience  and  by 
the  principles  of  justice  to  use  and  care  for 
the  homestead  prudently  and  fairly  in  the 
way  and  manner  such  property  is  employed 
by  ordinarily  prudent  men  continuously,  in 
the  course  of  living,  promoting  their  just 
advantage,and  thesupport,  convenience,  and 
comfort  of  their  families.  What  the  charac- 
ter and  extent  of  such  use  shall  be,  will  fre- 
quently depend,  on  the  nature  and  condition 
of  the  homestead.  The  purpose  of  the  law 
is  to, allow  the  debtor  to  have  his  homestead 
— his  home — free  from  sale  under  final  pro- 
oesB,  as  prescribed,  for  the  benefit  of  himself 
and  his  family.  It  is  not  contemplated  or  in- 
tended that  he  shall  arbitrarily  destroy  its 
value  by  unnecessarily  cutting  the  timber 
trees  that  may  be  on  it,  or  by  pulling  down 
and  destroying  ttie  buildings  on  it,  so  as  to 
disappoint  the  just  rights  and  expectations 
of  the  creditor  having  a  judgment  lien  upon 
It.  The  latter,  when  the  exemption  from 
sale  is  over,  should  find  the  property,  not 
exhausted  and  rendered  valueless,  but  sub- 
stantially as  it  was  when  the  exemption  be- 
gan, less  the  loss  and  depreciation  arising 
from  tbe  reasonable  use  of  it  and  wear  and 
tear  of  buildings.  The  law  expressly  gives 
the  judgment,  creditor  a  lien  on  the  home- 
stead. This  lien  is  not  meaningless  and  nu- 
gatory; it  implies  that  the  creditor  shall  have 
the  property  devoted  to  the  satisfaction  of 
bis  judgment  debt  as  far  as  may  be  neces- 
sary, when  and  as  soon  as  tbe  exemption  of 
it  from  sale  shall  be  over.  The  law  is  true, 
tknd  sincere;  it  does  not  thus  create  and  allow 
a  lien  in  favor  of  tbe  creditor,  and  leave  the 
owner  of  the  homestead  at  liberty  to  destroy 
the  property,  and  thus  render  such  lien 
worthless.  As  we  have  seen,  he  is  allowed 
to  live  upon  and  use  it,  but  not  destroy  or 
impair  tbe  substance  of  it  as  against  the 
creditor  having  a  lien;  nor,  for  the  like 
reason,  will  the  person  to  whom  be  may 
sell  his  homestead  be  allowed  to  do  so. 
Obviously  the  creditor  having  such  lien  is  en- 
titled to  have  the  property  to  which  it  at- 
taches protected  against  the  destruction  or 
unreasonable  impairment  of  it  prejudicial  to 
that  lien.  As  it  cannot  be  enforced  while 
the  exemption  of  the  property  from  sale  lasts, 
the  property  will  be  properly  protected  dur- 
ing  that  time,  so  that  the  creditor  may  in  the 
end  have  the  t>enefit  of  his  lien.  A  court  of 
equity  will  not  hesitate,  in  a  proper  case,  to 
interfere  by  injunction,  or  in  other  proper 
way,  for  such  purpose;  otherwise  the  credit- 
or would  have  no  remedy  during  the  exemp- 


tion. Webb  V.  Boyle,  68  N.  C.  271;  Gordon 
V.  Lowther,  75  N.  0. 198;  Braswell  v.  More- 
head,  Busb.  Eq.  26;  Camp  v.  Bates,  11  Conn. 
61. 

In  the  case  before  us,  tbe  defendant  Brit- 
ton  was  entitled  to  his  homestead  in  the 
lands  described  in  the  complaint.  He  sold 
the  timber  trees  standing  thereon  to  his  co- 
defendant,  to  be  cut  down  and  carried  away. 
The  plaintiffs  at  the  time  of  such  sale  had  a 
docketed  judgment  against  the  owner  of  the 
homestead  which  constituted  a  lien  on  the 
land.  The  owner  had  no  right  to  thus  sell 
the  timber  trees  simply  for  gain;  he  could 
lawfully  only  cut  and  use  such  of  them  .as 
were  necessary  for  the  reasonable  use  of  the 
homestead  property,  for  making  repairs,  neo> 
essary  houses,  fences,  and  the  like.  To  sell 
and  cut  away  all  the  timber  trees  for  simple 
gain  were  to  substantially  impair  the  home- 
stead property  subject  to  tbe  lien ;  and  this, 
for  the  reasons  stated,  is  not  allowable.  This 
is  not  strictly  an  action  to  prevent  waste,  but 
to  prevent  an  injury  in  the  nature  of  waste, 
growing  out  of  the  peculiar  relations  of  the 
parties,  brought  about  by  tbe  exemption.of  the 
property  from  sale  under  final  process  until 
the  homestead  shall  be  over.  Courts  of  equity 
frequently  interfere  in  a  great  variety  of 
cases  having  peculiar  characteristics  to  pre- 
vent injuries  to  property  when  tbe  courts  of 
common  law  cannot  afford  adequate  relief  in 
the  preservation  of  the  same.  2  Story,  Eq. 
Jur.  §  912  et  seq.  There  is,  therefore,  error. 
Tbe  order  denying  the  injunction  must  be  re- 
versed, and  an  oi^er  entered  granting  an  in- 
junction restraining  the  defendants  from  cut- 
ting the  timber  trees  on  the  land  for  any  pur- 
pose other  than  necessary  repairs  and  Im- 
provements thereon.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court.  It 
is  so  ordered. 

Davis,  J.,  (dissenting.)  I  do  not  think 
that  his  honor  below  erred  in  dissolving  the 
plaintiffs'  injunction,  and  I  therefore  do  not 
concur  in  the  opinion  of  my  brethren.  Tbe 
homestead  law  has  been  a  fruitful  source  of 
litigation  in  the  past,  and  I  think  a  new  and 
wide  gate  for  additional  litigation  will  be 
thrown  open  when  it  is  understood  that  the 
creditor  lias  in  any  way  the  right  to  overlook 
and  control  the  extent  and  manner  in  which 
the  debtor  shall  use  his  homestead  in  the  sup- 
port and  comfort  of  his  family.  In  the  absence 
of  any  wanton  and  malicious  waste  and  de* 
struction  of  the  property,  I  think  he  may  make 
any  use  of  it  that  be  may  deem  most  advanta- 
geous, not  to  the  creditor,  but  to  himself  and 
family;  and,  when  so  used,  the  court  has  not 
the  right  to  molest  or  interfere  with  him. 
How  can  he  derive  any  benefit  from  land  only 
valuable  for  its  timber  (and  we  know  that 
there  are  many  such  tracts  of  land)  if  he  is  not 
allowed  to  sell  a  timber  tree,  worth  one  dollar, 
because,  forsooth,  it  will  be  worth  one  dollar 
less  to  tbe  creditor  when  the  homestead  falls 
in?  Such  land  may  be  valuable,  but  it  is  of 
no  value  to  him.    There  is  hardly  a  prudent 
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man  to  be  found,  who  owns  land  valuable 
only  or  cbicfly  for  its  timber,  who  does  not 
gladly  avail  hims'lf  of  a  saw-mill  to  realize 
some  advantage  by  the  stile  of  timber,  and 
why  should  the  owner  of  a  homestead  be  de- 
nied that  right?  It  will  not  do  to  say  that  he 
may  use  the  timber  himself  to  the  extent 
that  it  may  be  necessary  for  building  or  re- 
pairing or  improving  the  homestead.  Hav- 
ing nothing  but  the  land,  which  is  only  val- 
uable for  timber,  he  could  sell  none  of  it  to 
buy  bread  or  clothing,  or  even  to  buy  nails 
or  window-glass  to  put  <n  his  house;  and  to 
tell  him  under  such  circumstances  that  he 
was  the  owner  of,  or  bad  any  interest  in,  such 
land  would  seem  a  cruel  and  tantalizing 
mockery, 

I  confess  my  inability  to  understand  the 
nature  of  the  lien  of  a  Judgment  upon  the 
homestead.  It  cannot  be,  I  think,  a  lien 
upon  the  land  or  any  interest  in  the  land  dur- 
ing the  life  of  the  owner  of  the  homestead,  or 
that  of  his  widow,  or  the  minority  of  his 
youngest  child.  In  Markham  v.  Hicks,  90 
N.  C.  204.  the  chief  justice  says:  "The  es- 
tate  of  the  debtor  remains  after  the  allotment, 
as  before,  the  same,  whether  it  be  in  fee,  for 
life,  or  for  years.  It  is  tliis  estate  in  its  en- 
tirety in  the  exempt  land  which  the  creditor 
is  not  allowed  to  sell  under  final  process  by 
the  mandate  of  the  constitution,  and  to  which 
no  judgment  lien  now  attaches,  when  the 
debt  was  contracted,  or  tlie  cause  of  action 
accrued,  since  May  1,  1877.  Code,  §  501, 
par.  4.  It  is  to  be  remembered  that  when  the 
constitution  was  formed  and  adopted  no  lien 
upon  land  was  created  by  the  rendition  of  a 
judgment,  and  it  attached  only  when  execu- 
tion issued,  running  back  to  its  teste  for  a 
commencement;  and  therefore  the  prohibi- 
tion was  a  full  and  ample  protection,  not  only 
against  a  sale,  but  against  any  lien  upon  the 
exempt  property,  for  there  could  be  no  lien 
unless  the  oflicer  having  the  final  process 
could  sell.  The  general  assembly,  in  the  en- 
actment of  the  Code,  seems  to  have  interpreted 
.  the  constitution  as  putting  an  interdict  upon 
a  sale  of  the  land  set  apart, — that  is,  of  the 
debtor's  estate  therein,  whatever  it  might  be, 
— until  the  expiration  of  the  period  of  ex- 
emption, thus  ren>lering  unnecessary  the  in- 
corporation into  the  Code  of  the  act  of  1870. 
A  glance  at  some  of  its  sections  will  make 
this  manifest."  Without  expressing  any 
opinion  upon  the  effect  of  tbe  act  of  1885,  c. 
359,  amending  section  501,  subsec.  4,  of  the 
Code,  and  as  to  whetlier  tbe  legislature  can, 
as  against  a  homestead  debtor,  give  any  ef- 
fect to  a  judgment  which  it  would  not  have 
bad  when  the  constitution  was  adopted,  I  am 
able  to  see  how  a  lien  may  relate  back  to  the 
date  of  its  teste;  but  I  find  sonie  difficulty  in 
understanding  how  the  lien  of  a  judgment 
may  reach  forward  to  the  termination  of  the 
homestead  interest,  and  by  so  doing  give  it  a 
present  vitality  and  effect  to  deprive  the 
owner  of  the  right  to  do  tliat  which,  but  for 
the  judgment,  he  might  do.  The  judgments 
and  liens,  as  to  the  rights  of  tbe  owner  of  tbe 


homestead,  it  seems  to  me,  can  have  no  force 
as  against  the  homestead  debtor,  but  are  per- 
fectly dormant  as  to  him,  being  deprived  of 
all  vitality  by  the  power  of  the  constitution, 
though  tliey  may  spring  into  life  as  soon  as 
the  homestead  interest  expires,  and  take  ef- 
fect then  in  the  order  of  priority.  The  judg- 
ment can  give  the  creditor  no  vested  right  to 
the  homestead,  nor  any  right  of  any  kind,  ex- 
cept in  subordination  to  the  absolute  and  un- 
trammeled  right  of  the  owner  of  it  to  use  it 
in  any  way  be  may  choose  for  the  support 
and  comfort  of  himself  and  family.  The 
judgment  creditor  is  in  no  sense  like  a  re- 
mainder-man or  reversioner.  He  cannot 
bring  "the  old  action  of  waste"  as  it  was  at 
common  law,  nor  is  he  embraced  in  any  one 
of  tbe  classes  "for  and  against  whom  an  ac- 
tion of  waste  lies,"  under  the  Code,  §  625 
et  seq.  If  an  action  of  waste  would  not  lie, 
I  think  neither  the  old  remedy  by  injunction 
and  sequestration,  nor  any  one  of  the  provis- 
ions given  by  section  888  of  the  Code,  can  be 
invoked. 

If  it  be  said  that  the  cutting  and  selling 
the  timber  by  the  owner  of  the  homestead, 
though  conducive,  and  perhaps  necessary,  to 
the  support  and  comfort  of  himself  and  fam- 
ily, impair,  pro  tanto,  the  security  of  the 
creditor,  so  would  the  continuous  and  excess- 
ive cultivation  of  a  fertile  field  or  lot  exhaust 
it,  and  render  it  barren;  but  it  will  hardly  be 
insisted  tliat  this  is  a  matter  with  which  the 
creditor  could  interfere.  It  would  be  dam- 
num absque  injuria.  The  rights  of  the  debt- 
or are  fixed  by  the  constitution,  and  are  abso- 
lute, and  cannot  be  limited  by  legislation; 
nor  can  the  homestead,  in  my  opinion,  be 
taken  in  custodia  legis,  or  its  use  for  tbe 
support  and  comfort  of  tbe  debtor  be  in  any 
way  disturbed  by  legal  process.  He  can  in 
no  way  be  considered  as  a  mortgagor  or  ten- 
ant for  life,  any  more  than  the  creditor  can 
be  likened  to  a  mortgagee,  or  remainder-man, 
or  reversioner.  If  he  has  an  estate  in  fee,  it 
so  remains  after  tbe  allotment  of  the  home- 
stead as  before,  the  only  difference  being  that, 
as  to  the  homestead,  the  creditor  can  acquire 
no  rights,  and  as  to  the  estate,  after  the  ter- 
mination of  the  homestead,  the  debtor  can 
make  no  disposition  as  against  the  judgment 
creditor.  If  the  creditor  has  the  riglit  to  en- 
join the  debtor  from  cutting  down  and  sell- 
ing timber,  why  may  he  not  have  a  receiver 
appointed  to  take  and  invest  the  proceeds, 
first,  for  the  use  of  the  debtor  during  the 
continuance  of  the  homestead,  and  then  to  be 
paid  to  tbe  creditor?  No  one  would  enter- 
tain such  a  proposition  for  a  moment,  and 
yet  it  gives  the  debtor  some  benefit,  and 
would  be  far  more  just  and  equitable  than  to 
compel  him  to  abstain  from  reaping  any  ad- 
vantage from  his  forest  land,  because  it  may 
blight  the  expectations  of  the  creditor,  look- 
ing forward  to  the  time  when  the  timber 
shall  become  valuable  to  him.  In  Poe  v. 
Hardie,  65  N.  C.  447,  it  is  said:  "The  estate 
in  tbe  homestead,  as  created  by  the  constitu- 
tion, is  a  determinable  fee,  and  tbe  tenant 
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was  not '  impeachable  for  waste,'  even  before 
the  act  of  1870.  That  act  was  intended  to 
protect  the  owner  of  a  homrstead  against  any 
vexatious  litigation  which  miglit  be  insUtuted 
by  the  purchaser  of  a  reveraionary  interest." 
Thompson,  on  Homestead  and  Exen^tions, 
referring  to  the  various  questions  that  have 
been  presented  in  regard  to  the  nature  of 
"the  estate  of  homestead,"  says:  ** These 
questions  have  all,  under  various  phases, 
addressed  themselves  to  the  courts.  It  would 
seem,  upon  principip,  that  tliey  are  questions 
witli  w.liich  the  creditor  can  have  nothing  to 
do."  Section  165.  Again,  it  is  said,  (sec- 
tion 685:)  "Although  some  coui-ts  trieattbe 
homestead  as  an  intermediate  estate  in  the 
land,  the  creditor  cannot  seize  and  sell  the 
reversion.  'If  it  were  otherwise,'  (quoting 
the  authority  of  a  learned  court, — Tucker  v. 
Kenniston,  47  N.  H.  267,—)  •  •  •  *  by 
depriving  the  debtor  of  all  use  of  the  home- 
stead except  the  mere  occupation  of  it,  a  cred- 
itor might  contribute  largely  to  a  state  of 
things  that  would  drive  his  debtor  from  the 
homestead  into  the  poor-house.'"  In  Mark- 
ham  V.  Hicks,  90  N.  C.  204, 1  can  And  noth- 
ing in  conflict  with  what  was  said  in  Foe  v. 
Hardie,  so  far  as  it  relates  to  the  question 
before  us.  Thechief  jnsticesaid:  "Tliecor- 
rect  view  of  the  constitution  and  the  subsid- 
iary statutes  is  taken  and  expressed  by 
Bynum,  J.,  in  Bank  v.  Green,  78  N.  C.  247: 
'  Their  legal  effect  is  simply  to  protect  the  oc- 
cupant in  the  enjoyment  of  the  land  set  apart 
as  a  homestead,  unmolested  by  his  credit- 
ors.'" If  the  law  will  not  allow  the  rever- 
sion to  be  sold  because,  as  declared  by  this 
court,  its  purpose  is  that  the  owner  of  the 
homestead  shall  not  be  hanissed  or  vexed  by 
a  purchaser  who  will  become  a  reversioner, 
ought  the  court  to  allow  that  purpose  to  be 
defeated  by  permitting  him  to  be  harassed 
and  vexed  by  one,  or,  it  may  be,  a  dozen, 
judgment  creditors?  Ought  the  court  to  al- 
low a  judgment  creditor  to  do  just  what  it 
was  intended  there  should  be  no  purchaser  to 
do?  Can  it  invest  a  creditor  with  a  power 
denied  to  a  purchaser? 

But  even  conceding  that,  in  a  proper  case, 
the  plaintiff  would  be  entitled  to  the  extra- 
ordinary relief  asked,  I  do  not  think  that  the 
allegations  of  the  complaint  are  sufSci^nt  to 
entitle  him  to  it.  It  is  true  that  the  com- 
plaint alleges  that  plaintiff  has  a  docketed 
judgment  of  $50.30  and  costs  against  the  de- 
fendant Britton,  and  that  there  exist  prior 
liens  "amounting  to  several  hundred  dol- 
lars;" that  tiie  land  containing  200  acres  is 
"not  worth  to  exceed  $1,000;"  that  "a  good 
portion  of  said  land  is  cleared  and  in  a  state 
of  cultivation,  while  the  other  portion  is  val- 
uable chiefly  and  principally  for  its  timber 
trees;"  that  the  defendant  Britton  has  sold 
the  timber  trees  to  the  defendant  Pitman,  who 
is  cutting  and  removing  them,  which,  it  al- 
io wed,  "will  greatly  reduce  and  impair  plain- 
tiCfs'  security  for  said  judgment  debt,  and  in- 
flictuponplaintiftBineparabledamage."  The 
amount  of  the  liens  on  the  land  is  left  indef* 


inite,  and  it  does  not  appear  that  the  timber, 
if  sold,  will  not  leave  the  land  amply  sufficient 
to  pay  the  debts,  or  that  defendant  Pitman  is 
insolvent.  It  does  not  allege  that  the  value 
of  the  land  for  its  ordinary  use  will  be  im- 
paired, or  that  all,  or  how  much,  of  the  tim- 
ber is  being  cut  and  sold,  or  that  a  sufficiency 
will  not  be  left  for  building,  repairs,  etc.; 
that  is,  for  house-bote,  plow-bote,  flre-bote, 
hedge-bote,  etc.  Facts  should  be  stated  from 
which  the  court  can  see,  if  true,  that  the 
damage  is  irreparable;  and  I  think  tlds  has 
not  been  done. 

Counsel  for  plaintiffs  refers  to  chapter  401, 
Acts  1885,  which  enacts:  ".That  in  an  ap- 
plication for  an  injunction  iio  enjoin  a  tres- 
pass on  land  it  shall  not  be  necessary  to  allege 
the  insolvency  of  the  defendant,  when  the 
trespass  complained  of  is  continuous  in  its 
nature,  or  is  the  cutting  or  destruction  of 
timber  trees. "  Are  the  defendants  such  tres^ 
passers  "on  land"  as  the  statute  contem- 
plates? There  is  no  allegation  that  they  are 
trespassers  on  land  at  all. 

I  know  of  no  precedent  in  this  state  or 
elsewhere  where  the  constitutional  provision 
is  like  ours  for  such  an  interference  with 
the  right  of  the  owner  of  a  homestead  to  use 
it  as  lie  may  think  most  conducive  to  the 
comfort  and  support  of  himself  and  family, 
and  I  do  not  concur  in  making  one.  In  the 
earlier  days  of  the  homestead  law  in  this  state 
it  seems  to  me  that  the  judicial  pendulum 
lost  its  eq  uilibri  um,  and,  swayed  by  a  benevo- 
lent sentiment  prompted  by  the  impoverished 
condition  of  the  state,  it  was  greatly  on  the 
side  of  the  homestead  debtor.  Having  a  con- 
stitution which  guaranties  the  unmolested 
right  to  a  homestead,  when  its  owner  is  de- 
nied tlie  right  to  use  it  in  any  way  that  may 
best  contribute  to  his  support  and  comfort 
without  being  molested,  harassed,  or  vexed 
by  creditors  in  regard  to  the  manner  in 
which  he  shall  use  it,  it  seems  to  me  that  the 
pendulum  is  swaying  in  the  other  direction. 

Shefherd,  J. ,  {coneurring.)  If  any  ques- 
tion is  well  settled  in  this  state  it  is  that  all 
of  the  lands  of  a  debtor  (the  homestead  in- 
clusive) are  subject  to  the  Hen  of  a  docketed 
judgment.  Chapter  359,  Acts  1885;  Bankin 
V.  Shaw,  94  N.  C.  405.  It  is  unecessary  that 
there  should  be  a  levy.  Miller  v.  Miller,  89 
N.  C.  405;  Mebane  v.  Layton,  Id.  401. 
Whatever  may  be  said  as  to  the  effect  of  the 
general  lien  of  a  docketed  judgment  in  other 
states,  our  decisions  place  it  on  the  same 
footing,  so  far  as  its  binding  effect  upon  the 
land  is  concerned,  as  if  a  levy  had  been  actu- 
ally made.  Sawyers  v.  Sawyers,  93  N.  C.  324 
Lytle  V.  Lytle,  94  N.  C.  686;  Lee  v.  Eure, 
93  N.  0.  5;  Miller  v.  Miller,  supra.  Such  a 
lien  is  therefore  a  "charge"  upon  the  land. 
"Formerly,  in  England,  a  judgment  for  the 
payment  of  money  operated  as  a  charge 
upon  all  the  lands,  tenements,  and  heredita- 
ments of  the  person  against  whom  it  was 
entered  up,  in  the  same  way  as  if  be  had 
charged  them  by  writing  under  his  hand. 


Digitized  by 


Google 


568 


SOUTHEASTERN  BEFOBTEB,  Vol.  9. 


(N.a 


ProTision  was  made  for  registration  of  such 
Judgments.  *  *  *  The  old  English  rule 
in  this  respect  still  prevails  in  most,  if  not 
all,  of  the  states;  the  judgment  becoming  a 
lien  upon  real  estate  as  soon  as  entered  or 
docketed,  but  not  on  personal  property  until 
levy  made."  1  Bap.  &  L.  Law  Diet.  695.  The 
judgment  creditor  is  recognized  in  a  court  of 
equity  as  a  proper  and  necessary  party,  with 
a  mortgagee  and  otiier  incumbrancers,  in  the 
adjustment  of  priorities  and  the  administra- 
tion of  other  equities  between  persons  inter- 
ested in  the  property.  Adams,  £q.  145: 
Hinson  v.  Adrian.  86  N.  C.  62;  Wilson  v. 
Patton,  87  N.  C.  318.  It  is  a  vested  right 
Burton  v.  Spiers,. 92  N.  C.  503.  If,  tlien, 
the  judgment  creditor  has  a  charge  upon 
the  land,  why  should  he  nut  be  entitled,  as 
are  others  having  charges,  to  the  aid  of  tite 
court  in  preventing  the  impairment  of  his 
security  by  the  arbitrary  acts  of  tlie  judg- 
ment debtor?  First,  it  is  said  that  the  ex- 
tension of  such  relief  to  a  judgment  creditor 
will  be  a  fruitful  source  of  litigation.  This 
should  be  addressed  to  the  general  assembly, 
which  has  seen  fit  to  restore  the  lien  of  a 
docketed  judgment.  Chapter  359,  Acts  1885. 
Again,  it  is  said  that  the  act  restoring  this 
lien  may  be  unconstitutional.  I  search  in 
vain  to  find  any  authority  for  such  a  propo- 
sition. The  constitution  simply  says  that 
the  homestead  shall  "be  exempt  from  sale 
under  execution,  or  other  final  process." 
Article  10,  §  2.  It  does  not  say  that  it  shall 
be  exempt  from  a  lieu.  The  validity  of  such 
a  lien  is  recognized  in  Wilson  v.  Patton,  and 
Hinson  V.  Adrian,  supra,  and  it  is  not  an 
open  question  in  this  state.  It  is  also  asked, 
how  can  the  debtor  derive  any  benefit  from 
ktnd.  valuable  only  for  its  timber?  This 
forcible  suggestion  loses  its  power  when  ap- 
plied to  a  case  like  this,  "  where  a  good  por- 
tion of  the  land  is  cleared  and  in  a  state  of 
cultivation."  It  is  also  urged  that  in  Mark- 
ham  v.  Hicks,  90  N.  C.  204,  it  is  said  that 
"it  is  this  estate  in  its  entirety"  which  the 
creditor  is  not  allowed  to  sell.  A  very  cur- 
sory examination  of  that  case  will  show  that 
it  refers,  not  to  the  manner  of  using  the  ex- 
empted land,  but  simply  to  the  sale  of  what 
is  called  the  "reversionary  interest. "  Again, 
it  is  urged  that  a  judgment  creditor  cannot 
bring  an  action  of  waste.  No  one  pretends 
that  he  can,  as  he  is  neither  a  reversioner 
nor  a  remainder-man,  but,  havi  ng  a  "charge" 
upon  the  land,  he  has  a  right  to  invoke  the 
aid  of  a  court  of  equity  in  certain  cases  to 
prevent  the  impairment  of  his  security.  This 
is  so  well  settled  as  to  charges  generally  that 
it  is  unnecessary  to  cite  in  support  of  it  the 
various  works  on  equity  j  u  rispr udence.  That 
equity  has  interfered  to  protect  the  lien  of  a 
judgment  creditor  will  be  seen  by  reference 
to  Webb  V.  Boyle,  63  N.  C.  271;  Hlgli,  Inj. 
§  252;  and  the  case  from  Connecticut,  (Camp 
V.  Bates,)  cited  in  the  opinion  of  the  court, 
by  Justice  Mebbihom.  But  it  is  said  that 
Thompson,  in  his  work  on  Homesteads,  re- 
marks (section   165)  that  "these  questions 


have  all,  under  various  phases,  addressed 
themselves  to  the  courts.  It  would  seem, 
upon  principle,  that  they  are  questions  with 
which  the  creditor  Cim  have  nothing  to  do." 
What  (juestions?  A  glance  at  the  clia|iter 
(which  is  entitled  "  Of  the  estate  or  inteiest 
in  lands  and  goods  necessary  to  support  an 
exemption")  will  show  that  the  questions 
are  whether  a  debtor  can  have  bis  homestead 
assigned  in  equitable  estates,  for  yeai-s,  in  re- 
mainder, etc.,  and  yet  this  is  cited  as  author- 
ity as  to  the  mander  in  which  the  homesteiid 
shall  be  used  when  assigned.  Equally  inap- 
plicable to  the  question  before  us  is  section 
635  of  the  same  work,  which  relates  to  the 
sale  of  the  "reversion"  only. 

It  is  confidently  asserted,  however,  that  a 
homestead  is  a  "determinable  fee,"  and  that 
the  homesteader  is  not  impeachable  for  waste, 
and  therefore  cannot  be  enjoined  in  a  case  like 
this.  Even  if  the  homestead  were  a  "de- 
terminable fee,"  if  it  had  a  charge  upon  it, 
it  would  be  as  much  subject  to  the  super- 
vision of  a  court  of  equity  as  if  %\w  charge 
were  upon  other  estates,  whether  for  years, 
for  life,  or  in  fee.  So  the  question  as  to 
whether  the  homestead  is  a  determinable  fee 
has  nothing  whatever  to  do  wiUi  tiie  decision 
of  this  case;  but  the  definition  affords  a  strik- 
ing illustration  of  the  almost  bewildering  con- 
fusion of  terms  which  has  grown  out  of  the 
word  "homestead."  Another  illustration  is 
presented  by  the  use  of  the  words  "rever- 
sionary estate"  when  therecan  technically  be 
no  "reversion"  in  the  case  of  a  homestead, 
for  the  estate  lias  never  l>een  changed.  It  is 
iiait]  to  understand  how  the  words  in  the  con- 
stitution to  the  effect  that  a  certain  parcel  of 
land  shall  not  be  sold  upon  final  process  for 
a  limited  period  can  be  made  the  basis  upon 
which  to  erect  estates  and  create  reversions. 
These  words  in  the  constitution  amount  to 
nothing  more  or  loss  than  a  stay  of  execution 
for  the  period  mentioned.  The  "inadvertent" 
assumption  that  a  new  estate  is  conferred 
upon  the  judgment  debtor  is  swept  away  by 
the  convincing  logic  of  Bynuh,  J.,  in  Bank 
V.  Green,  78  N.  C.  247,  approved  by  the  pres- 
ent Chief  Justice  in  delivering  the  opinion  in 
Markham  v.  Hicks,  90  N.  C.  204  and  Rankin 
V.  Shaw,  94  N.  C.  405.  Judge  Bvnum  says 
that  "the  homestead  has  been  called  a  de- 
terminable fee,  but,  as  we  have  seen  that  no 
new  estate  has  been  conferred  upon  the 
owner,  and  no  limitation  upon  his  old  estate 
imposed,  it  is  obvious  that  it  would  be  morei 
correct  to  say  that  there  is  conferred  upon 
him  a  determinable  exemption  from  the  pay. 
ment  of  his  debts  in  respect  to  the  particular 
property  allotted  to  him. "  Now,  if  the  home- 
ste^  provision  confers  no  new  estate  upon 
the  judgment  debtor,  but  simply  exempts  it, 
not  from  a  lien,  but  from  sale  upon  final  pro- 
cess for  a  limited  period,  why,  I  ask  again, 
should  the  lien — the  charge  conferred  by  a 
docketed  judgment — be  alone  excepted  from 
the  protective  power  of  a  court  of  equity? 
I  am  clearly  of  the  opinion  that  there  is  noth- 
ing in  the  constitution  or  the  laws  which  war- 
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rants  such  an  exception.  But,  while  I  think 
that  a  judgment  creditor  in  a  proper  case  is 
entitled  to  this  protection,  I  would  by  no 
means  be  understood  as  assenting  to  any  in- 
ference which  may  be  improperly  made  that 
the  judgment  debtor  is  to  be  assimilated,  in 
respect. to  the  use  of  the  property,  to  tenants 
for  life.  In  ray  opinion,  be  has  a  right  to 
commit  the  most  injurious  acts  of  waste,  and 
he  is  not  to  be  molested  so  long  as  he  leaves 
enongb  (though  it  be  but  the  bare  land)  to 
satisfy  the  lien.  Nay,  he  may  even  impair 
the  security,  if  he  does  it  in  a  prudent  use  of 
the  property  for  the  purposes  of  which  it  is 
iUone  susceptible  of  being  used, — such  as  the 
use  of  mining  land,  shingle  s\yamps,  and 
land  valuable  only  for  timber.  I  think  the 
principles  we  have  laid  down  are  applicable 
to  the  present  case.  Here  it  js  admitted  that 
the  security  will  be  impaired;  that  the  land 
is  not  alone  valuable  for  timber,  but  that  a 
good  portion  of  It  is  cleared,  and  in  a  state  of 
cultivation;  and  that  the  defendant  has  sold 
the  timber  trees,  and  ia  about  to  remove 
them. 

Ordinarily,  it  is  necessary  that  the  facts 
should  be  set  out  in  order  that  the  court  may 
see  wliether  irreparable  injury  will  be  done. 
This,  I  conceive,  is  wholly  unnecessary  where 
the  allegation  of  irreparable  injury  is,  as  in 
this  case,  admitted.  In  the  administration 
of  tills  preventive  remedy  of  the  court,  each 
case  must  be  governed,  of  course,  by  its  pe- 
culiar circumstances;  and  it  is  therefore  dif- 
liculttolaydown  any  general  rule  of  applica- 
tion. I  think  the  facts  in  this  case  entitle  the 
plaintiffs  to  the  injunction  as  prayed  for. 

Avert,  J.,  {dissenttng.)  I  regret  that 
after  patient  consideration  of  the  argument 
and  investigation  of  eveiy  phase  of  the  sub- 
ject I  feel  constrained  to  dissent.  My  con- 
clusions are  embodied  in  two  propositions, 
each  of  which  I  shall  discuss  as  briefly  as  the 
importance  of  the  question  involved  will  per> 
mit. 

1.  If  the  liomestead  is  to  be  treated  as  an 
estate  with  all  of  tlie  incident  rights  and  liabil- 
ities on  the  part  of  the  owner  that  the  law  at- 
taches to  other  analogous  estates,  the  owner 
is  not  impeachable  for  waste;  and  if  a  court 
can  enjoin  him  from  injury  to  the  land  at  all. 
It  can  interfere  only  when  the  waste  is  wan- 
ton, miilicious,  or  extravagant,  and  not  sim- 
ply because  in  the  enjoyment  of  the  profits 
be  may  be  doing  permanent  injury  to  the 
land,  and  thereby  lessening  the  security  of 
the  judgment  creditor.  The  homestead  right 
was  ingrafted  on  our  system  of  laws  in 
North  Carolina  to  meet  a  distressing  emer- 
gency. Our  people  were  overwhelmed  with 
debt.  Incurred  before  their  slaves  were  eman- 
cipated, and  their  stocks  had  become  worth- 
less. The  liability  remained  when  their  prop- 
erty was  destroyed.  The  unconstitutional 
stay  laws,  and  the  attempt  to  mtdce  the 
homestead  provision  retroactive,  sufficiently 
evince  the  foct  that  the  law-makers  were  ex- 
ponents of  a  popular  sentiment,  which  de- 


manded a  temporary  suspension  of  sales,  and 

a  present  and  future  provision  of  a  home, 
whose  boundary  line  those  armed  with  ex&> 
cution  or  other  process  for  the  collection,  or 
even  security,  of  debts  could  never  cross. 
When  the  meaning  of  the  framers  of  our 
constitution  of  1868  may  be  left  in  doubt  by 
reason  of  any  ambiguity  of  the  terms  in 
which  it  is  expressed,  we  are  at  lil)erty  to 
consider  the  circumstances  that  surrounded 
them  in  interpreting  its  provisions.  This 
principle  of  construction  will  apply  with 
equal  force  however  we  may  settle  the  vexed 
question  whether  the  homestead  is  to  be  con- 
sidered as  an  estate  or  only  a  personal  right 
of  exemption  attaching  to  the  land  hrst 
when  the  creditor  is  armed  with  aatborlty  to 
subject  it  to  dale.  Upon  this  point  opinions 
of  this  court,  delivered  at  different  times,  are 
apparently  conflicting.  In  Poe  T.  Hardie,  65 
N.  C.  447,  the  court  say:  "The estate  in  the 
homestead,  as  created  by  the  constit'Utian,  is 
a  determinable  fee,  and  the  tenant  was  not 
'  impeachable  for  vf  aste,'  even  before  the  pass- 
age of  the  act  above  referred  to,  (the  act  of 
1870,  forbidding  sale  of  the  reversionary  in- 
terest till  the  termination  of  the  homestead 
right.)  That  act  was  intended  to  protect  the 
owner  of  a  homestead  from  any  vexatious 
litigation  which  might  be  instituted  by  the 
purchaser  of  a  reversionary  interest."  Ia 
Bank  v.  Green,  78  N.  C.  247,  it  is  said: 
"The  liomestead  has  been  called  a  determin- 
able fee ;  but,  as  we  have  seen  that  no  new 
estate  has  been  conferred  upon  the  owner, 
and  no  limitation  upon  his  old  estate  im- 
posed, it  is  obvious  that  it  would  l>e  more 
correct  to  say  that  there  is  conferred  upon 
him  a  determinable  exemption  from  the  pay- 
ment of  his  debts  in  respect  to  the  particular 
property  allotted  to  him."  In  Littlejohn  v. 
Egerton,  77  N.  C.  379,  Chief  Justice  Pear- 
son, for  the  court,  says:  "A  condition  is  a 
quality  annexed  to  land  whereby  an  estate 
may  be  defeated.  A  homestead  right  is  a 
quality  annexed  to  land  whereby  an  estate  is 
exempted  from  sale  under  execution  for 
debt. "  The  laws  enacted  to  make  the  provis- 
ion of  the  constitution  operative  (Battle, 
Revisal,  c.  55,  §§  26,  27)  designate  the  in- 
terest after  the  termination  of  the  life-estate 
as  a  reversionary  interest.  In  Keener  v. 
Goodson,  89  N.  C.  278,  it  is  said  that  the  as- 
signment of  a  homesteiid  "has  no  other  ef- 
fect than  to  attach  to  iiis  existing  estate  a 
quality  of  exemption  from  sale  under  execu- 
tion." After  a  sale  of  the  reversion,  or  a 
conveyance  by  the  owner,  with  joinder  of 
the  wife,  of  an  allotted  homestead,  the  idea 
that  tliere  are  two  existing  esbttes  in  the 
land  is  not  unreasonable. 

Prior  to  the  piissage  of  the  act  exempting 
the  reversionary  interest  from  sale  there  wtre 
doubtless  many  sales  of  the  reversionary  inter- 
est In  the  land,  to  take  effect  in  enjoyment  after 
the  expiration  of  a  life  or  lives  in  being,  (the 
life  of  the  h  usband ,  or  the  li  ves  of  the  husband 
and  wife,)  and  possibly  21  years.  When  out 
law-makers  called  the  interests — that  were 
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then  being  sold  on  the  first  Monday  of  eveiy 
month  at  every  court-house  in  the  state — "re- 
versionary interests,"  they  certainly  adopted 
a  term  tliat,  according  to  its  deflnition,  more 
nearly  described  the  interest  that  purchasers 
were  acquiring  than  any  other  term  known 
to  the  law.  A  "reversion  is  the  remnant  of 
an  estate  continuing  in  the  grantor  undis- 
posed of  after  the  grant  of  a  pailicular  inter- 
est. It  difFers  from  a  remainder.  It  arises 
by  act  of  law;  a  remainder  by  act  of  the  par- 
ties." 2  BI.  Comm.  175.  The  act  referred 
to  proceeded  upon  the  idea  that  the  particu- 
lar estate  was  dedicated  to  the  use  of  the 
debtor  and  his  family  under  the  provisions  of 
law,  while  the  reversionary  estate  or  interest 
remained  in  the  debtor,  subject  to  the  lien  of 
any  judgment  that  might  be  ddcketed  in  the 
county  where  the  land  lies.  This  court  ap- 
proved of  that  view  of  the  matter  in  holding 
that  it  is  not  necessary  that  the  wife  should 
join  the  husband  in  a  conveyance  of  such  re- 
versionary interest.  Jenkins  v.  Bobbitt,  77 
N.  C.  885.  On  the  other  Hand,  when  the  re- 
versionary interest  was  sold  before  the  act  of 
1870  was  passed,  an  interest  that  had  been 
carved  out  of  the  whole  fee,  and  dedicated 
bylaw  to  the  use  of  the  family,  remained  un- 
sold. It  might  continue  during  the  life  of  a 
husband  or  the  widowhood  of  his  wife,  and 
21  years  in  some  instances.  Shall  we  call  it 
a  quality  of  exemption,  when  the  husband 
and  wife  joined,  with  privy  examination  of 
the  latter,  in  conveying  all  the  interest  they 
had  power  to  convey  in  the  husband's  only 
tract  of  land,  worth  less  than  $1,000,  and 
subject  to  the  lien  of  a  judgment?  Justice 
Ashe  says  for  this  court,  in  Adrian  v.  Shaw, 
82  N.  C.  474,  that  their  bargainee  "acquired 
a  good  and  indefeasible  title  for  the  life  at 
least  of  Jackson,  against  the  creditors  of 
Jackson,  notwithstanding  he  may  have  since 
removed  from  the  state."  The  same  case 
was  before  the  court  again,  (84  N.  C.  832,) 
when  the  court  refused  to  overrule,  and  ad- 
hered thereby  to  the  idea  that  the  grantee  of 
Jackson  took  a  life-estate,  as  that  was  the 
only  point  involved  in  either  appeal.  When 
the  owner  sold  the  life-estate,  as  there  decid- 
ed, he  slill  held  subject  to  the  lien  of  docket- 
ed judgments  all  of  the  fee-simple  that  re- 
mained after  a  life-estate  and  an  interest 
was  carved  out  of  the  whole  estate  by  act  of 
law  and  kept  in  the  grantor,  though  he  was 
trying  to  aliene  the  fee-simple.  The  estate 
remaining  in  Jackson  fills  exactly  the  de^nl- 
tion  of  a  reversion.  It  did  remain  in  him 
subject  to  the  lien,  because  the  sale  under  ex- 
ecution without  assignment  of  the  homestead 
was  void.  Lambert  v.  Kinnery,  74  N.  C. 
348;  Littlejohnv.Egerton,  supra;  Arnold  v. 
Eotls,  92  N.  C.  162.  It  has  been  contended, 
not  without  reason  therefore,  that  such  an 
int«rest  was  a  determinable  fee,  and  (for  the 
«ante  reason  that  operated  in  the  case  of  ten- 
ant in  tail  after  possibility  of  issue  extinct) 
because  the  tenant  once  had  an  estate  of  in- 
heritance. 2  BI.  Comm.  124,  125,  note  6. 
If  we  conatroe  the  constitution  as  marking 


out  two  estates  so  soon  as  the  limd  becomes 
liable  to  sale  under  a  lien,  the  "homesteader" 
is  not  impeachable  for  waste  on  the  one  hand; 
and  on  the  other  the  only  adjudicated  case 
outside  of  our  own  state,  cited  and  relied  on 
to  sustain  the  opinion  of  the  conrt  in  this 
case,  is  Camp  v.  Bates,  11  Conn.  51,  and  in 
that  opinion,  on  page  57,  Chief  Justice  Will- 
iams says:  "Even  a  tenant  in  tail  without 
impeachment  of  waste  has  been  restruned 
from  wanton,  malicious,  or  extravagant 
waste;"  and  in  support  of  that  proposition 
cited  four  chancery  cases  decided  in  the  En- 
glish court, — ^Yaoe  v.  Barnard,  2  Vem.  739; 
Packingion's  Case,  8  Atk.  217;  Strathmore 
V.  Bowes,  2  Brown,  Ch.  88;  Chamberlyne  t. 
Dummer,  3  Brown,  Ch.  649.  An  examina- 
tion of  these  authorities  brings  out  the  judi- 
cial history  of  the  efforts  to  restrain  tenants 
not  impeachable,  and  those  liable  for  waste, 
and  shows  how  the  principle  stated  in  Camp 
V.  Bates,  and  that  announced  by  this  court 
in  Crawley  v.  Timberiake,  2  Ired.  Eq.  460, 
was  established.  In  the  English  and  in  the 
American  courts  it  has  been  held  that  no 
tenant  for  life,  not  liable  for  waste,  could  be 
restrained  by  the  courts  at  the  instance  of 
the  remainder-man  or  reversioner,  unless  it 
were  shown  that  the  waste  was  wanton,  ma- 
licious, or  extravagant.  In  England  the  rule 
was  held  to  apply  where  the  life-tenant  ma- 
liciously injured  or  destroyed  houses  or  orna- 
mental shade  trees,  or  trees  planted  or  left 
standing  for  shade  along  avenues  or  parks; 
but  it  was  expressly  held  that  such  tenants, 
by  virtue  of  their  exemption  from  liability  for 
waste,  could  cut  ad  libitum,  forest  trees  for 
timber,  as  will  appear  by  reference  to  the 
cases  cited  supra.  "A  tenant  for  life  with- 
out impeachment  of  waste  may  fell  trees  fit 
for  the  purposes  of  timber,  though  young, 
and  not  such  as  would  be  felled  in  a  course 
of  husband-like  management  of  the  estate, 
(Surges  V.  Lamb.  16  Ves.  174,  177;)  but  he 
will  be  restrained,  though  having  the  legal 
right  so  to  do,  from  what  has  b^n  termed 
malicious,  extravagant,  or  hnmorsome  waste; 
for  instance,  the  total  destruction  of  a  wood 
or  coppice.  So  he  will  be  restrained  from 
cutting  down  trees  planted  or  left  standing 
for  ornament;  •  •  *  but  not  merely  be- 
cause they  may  be  really  ornamental:"  2 
SpenceEq.  Jur.  670-578;  Williams  y.  Will- 
iams, 15  Ves.  427.  This  rule  applied  to  ten- 
ants for  life  who  held  with  an  express  grant 
in  the  deed  of  exemption  from  waste,  and 
also  to  tenants  in  tail  after  possibility  of  issue 
extinct,  or  one  who  held  a  determinable  fee, 
because  the  two  last  mentioned  might  have 
had  an  estate  of  inheritance.  Bisp.  ^.  §434; 
Cooke  v.Whaley,  1  Eq.  Cas.  Abr.  400;  SPom. 
Eq.  Jur.  §  1848,  note  8.  In  Davis  v.  Gilliam, 
5  Ired.  Eq.  808,  this  court  recognized  the  rea- 
son of  the  rnle  also  in  holding  that  "the hus- 
band was  dispunishable  for  waste,  because, 
while  in  possession,  he  was  not  tenant  for 
life  in  his  own  right,  but  was  seised  with  his 
wife  in  fee  in  her  right."  The  ordinary  life- 
tenant,  liable  for  waste,  is  allowed  withoat 
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restraint  to  clear  as  much  of  the  timber  land 
en  his  estate  (or  cultivation  as  a  prudent 
owner  in  fee-simple  would,  and  sell  the  tim- 
ber that  grew  on  that  part.  Crawley  v.  Tim- 
berlake,  and  Davis  v.  Gilliam,  supra.  The 
rule  laid  down  in  the  opinion  of  the  court 
gives  the  defendant  in  this  action  harder 
measure. than  is  meted  out  to  an  ordinary 
life-tenant,  in  confining  his  right  to  cutting 
trees  "necessary  for  the  reasonable  use  of  the 
homestead  property,  for  making  repairs,  nec- 
essary houses,  fences,  and  the  like."  As  has 
been  well  siiggested  by  Justice  Datis,  it 
would  be  just  and  reasonable,  now  that  tim- 
ber trees  are  everywhere  being  converted  into 
lumber  for  market,  and  so  many  new  indus- 
tries are  springing  up  to  consume  the  product 
from  the  saw-mills  that  are  being  planted  i  n  al- 
most every  forest,  to  allow  even  ordinary  life- 
tenants  more  latitude  in  disposing  of  trees. 
If  the  ow  ner  of  a  homestead,  however  his  right 
may  be  designated,  is  denied  by  the  court  the 
privilege  of  cutting  $50  worth  of  timber  from 
•  homestead  worth  $900,  even  for  the  pur- 
pose of  paying  oS  a  judgment  for  $50,  then 
his  condition  would  be  better  if  the  court 
would  go  further  and  appoint  a  receiver  to 
sell  the  timber  and  apply  the  proceeds  in  dis- 
charge of  the  lien.  Such  a  remedy  would 
better  accord  with  the  idea  that  the  defendant 
in  this  case  is  still  the  owner  of  an  estate  in 
fee-simple,  and  liable  to  a  charge.  It  is  more 
Just  and  reasonable  that  the  charge  should  be 
satisfied  out  of  the  proceeds  of  the  sale  of 
trees,  than  held  till  the  expiration  of  the  so- 
called  "exemption,"  and  then  use  to  buy -thg 
land  and  trees  ttsqiie  ad  ealum.  The  law,  as 
applied  in  this  case,  calls  the  "homesteader" 
an  "owner  in  fee,"  entitled  to  the  privilege 
of  exemption,  but  declares  his  home  subject 
to  a  lien, — that  is,  a  charge, — and  operates  so 
as  to  give  the  holder  of  the  lien  the  power  to 
prevent  his  selling  his  pine  trees  suitable  for 
lumber,  as  any  other  tenant  in  fee  could  do. 
Truly  it  would  seem  that  the  constitution  has 
promised  bread,  and  the  courts  have  given  a 
stone,  if  this  new  departure  in  the  way  of 
constitutional  construction  has  come  to  re- 
main a  permanent  part  of  our  law.  The 
opinion  of  the  courts  sometimes  seems  to  be 
predicated  upon  the  idea  of  dealing  with  life- 
estates  and  remainders  or  reversions,  and, 
again,  with  Judgments,  charges,  and  rights. 
2.  In  order  to  meet  every  aspect  of  the  ar- 
gument, I  arrive  at  a  second  proposition  em- 
bodying, as  I  believe,  the  correct  interpreta- 
tion of  article  10.  If  the  homestead  be  not 
an  estate,  but  a  mere  personal  right  of  a 
land-owner  to  hold  $1,000  in  value  of  land, 
not  liable  to  sale  under  execution  for  debt, 
still  the  constitution  in  express  terms  gives 
the  further  exclusive  right  of  enjoying  the 
rents  and  profits  arising  oat  of  the  home- 
stead to  the  persons  entitled  to  it,  and  there- 
by grants  exemption  from  impeachment  for 
waste,  which  carries  with  it  a  license  not 
only  to  use  the  rents  of  the  farming  land,  but 
to  appropriate  the  products  of  the  mines,  and 
the  proceeds  of  the  sale  of  forest  timber  trera, 
v.9s.E.no.8 — 36 


takm  from  the  whole  homestead,  as  free 
from  restraint  or  interference  as  when  the 
fee-simple  is  held  subject  to  no  lien  whatever. 
A  review  of  article  10  of  the  constitution 
will  show  the  strength  of  this  position,  if  we 
will  consider  all  of  the  sections  that  grant 
and  define  the  right  together  as  in  pari  ma- 
teria. Section  2  gives  the  owner  of  land 
the  power  to  select  the  locationof  the  home- 
stead on  bis  own  land,  not  to  exceed  in  value 
81,000,  and  declares  it  "exempt  from  sale 
under  execution  for  debt  or  other  final  pro- 
cess," but  does  not,  in  terms,  declare  the 
duration  of  the  exemption.  We  are  left  to 
sections  3  and  5  for  further  explanation.  Sec- 
tion 3  provides  that  "  the  homestead,  after  the 
death  of  the  owner  thereof,  shall  be  exempt 
from  the  payment  of  any  debt  during  the 
minority  of  his  children,  orany  oneof  them." 
Here,  for  the  first  time,  we  find  the  indirect 
declaration  that  the  owner  is  to  hold  the 
homestead  till  his  death,  and  then  the  time 
of  exemption  is  to  be  extended  during  the 
minority  of  any  child.  Still  there  is  no  sug- 
gestion as  to  the  nature  of  the  dominion  that 
is  to  be  exercised  over  the  territory  from 
which  the  sheriff  is  expelled.  When  we 
reach  section  5  we  find,  first,  the  exemption 
prolonged  on  certain  conditions  during  the 
widowhood  of  the  owner's  wife,  and  then 
the  definition  of  the  extent,  not  only  of  her 
rights,  but  of  those  of  her  husband  and  chil- 
dren, in  the  enjoyment  of  the  exempted  land. 
Section  5  provides:  "If  theownerof  a  home- 
stead die.  leaving  a  widow,  but  no  children, 
the  same  shall  be  exempt  from  the  debts  of 
the  husband,  and  the  rents  and  profits  there- 
of shall  inure  to  her  benefit  during  her  wid- 
owliood,  unless  she  be  the  owner  of  a  home- 
stead in  her  own  right."  It  will  not  be  con- 
tended that  the  constitution  should  be  con- 
strued to  give  the  widow,  while  she  remains 
single,  any  peculiar  power  over  the  land,  or 
exclusive  privilege  in  the  enjoyment  of  it,  not 
extended  to  the  husband  or  infant  child. 
Every  rule  of  construction  would  lead  us  to 
consider  the  three  sections  as  a  wliole,  declar- 
ing, first,  that  there  shall  be  an  exempt  es- 
tate, and  where  and  bow  selected;  and  then, 
that  it  shall  extend  during  the  life  of  the 
owner,  the  minority  of  the  children,  and  con- 
tingently during  the  widowhood  of  the  wife; 
and,  lastly,  how  the  "rents"  and  "profits" 
shall  be  enjoyed.  Both  of  th^e  words  are 
terms  known  to  the  law,  have  a  legal  mean- 
ing, and  it  must  be  understood  that  those 
who  laid  the  foundation  stones  of  our  politi- 
cal edifice  understood  their  legal  significance, 
and  intended  that  they  should  be  interpreted 
accordingly.  In  Rapalje  &  Lawrence's  Law 
Dictionary  it  is  said:  "In  the  law  of  real 
property, '  profits  '  is  used  in  a  special  sense 
to  den(^  a  produce  or  part  of  the  soil  of 
land.  Therefore.  •  if  a  man  seised  of  land  in 
fee  by  his  deed  granteth  to  another  the  profit 
of  those  lands,  to  have  and  to  hold  to  him 
and  his  heirs,  and  maketh  livery  secundum 
formam  nharta,  the  whole  land  itself  doth 
pass,  for  what  is  the  land  but  the  profits 
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thereof;  for  thereby  vestnre,  herbage,  trees, 
mines,  and  all  whatsoever  parcel  of  that  land 
doth  pass.'  Co.  litt.  46."  Uthe  grant  of 
the  "profit"  in  land  by  the  owner  to  another 
carried  with  it  ex  vt  termini  the  trees  on  the 
land,  why  should  the  sovereign  state,  under 
which  all  the  lands  within  its  borders  are 
holden,  in  conferring  upon  the  land-owner 
the  rights  of  exemption  and  enjoyment  dur- 
ing such  exemption  in  his  land,  be  deemed 
not  to  have  used  "profits"  in  its  apt  legal 
sense,  and  to  have  granted  for  the  time  pre- 
scribed the  unrestricted  use  of  mines  nnd 
timber  trees  Iheroonf  To  the  same  effect  is 
Bouvier's  definition:  Under  the  term  "prof- 
it" is  comprehended  "the  produce  of  the  soil, 
whether  it  arise  above  or  below  the  surface, 
as  herbage,  wood,  turf,  coal,  minerals,  stones, 
also  fish  in  a  pond  or  running  water."  The 
dama^iM  that  were  recover^  in  an  action 
against  a  disseisor  for  occupation  from  tlie 
disseisin  till  the  recovery,  were  called  "mesne 
profits, "  and  the  plaintiff  in  such  action  recov- 
ered not  only  a  reasonable  rent  for  agricult- 
ural products,  but  for  timber  trees  cut  down, 
and  new  mines  opened  and  worked.  Rents 
would  have  included  the  damage  arising  out 
of  crops  raised,  bnt  a  broader  generic  term 
was  needed,  and  hence  the  action  was  called 
t-ne  of  trespass  for  "mesne  (or  intervening) 
profits."  See  Rapalje  and  Bouvier.  supra, 
definition  of  mesne  profits.  If  the  sovereign 
state,  in  its  organic  law,  has  not  invested 
every  citizen  who  owns  a  homestead  with 
the  right  to  the  untrarameled  use  of  mines, 
timber,  stone,  and  everything  that  might  be 
used  or  consumed  by  an  owner  of  a  life-es- 
tate in  England,  conveyed  to  him  coupled 
with  exemption  from  waste,  then  it  must  be 
because  the  state  has  no  power  to  grant  the 
privilege,  or  because  by  a  strained  construc- 
tion we  distort  the  meaning  of  words  that 
have  had  a  known  significance  as  far  back 
as  the  time  of  Lord  Coke. 

I  cannot  conceive  that  this  privilege  of  en- 
joying profits  of  every  kind  can  be  rutlilessly 
snatched  from  a  grantee  holding  by  virtue  of 
the  fundamental  law  from  the  sovereign 
state,  under  the  specious  pretext  that  he  is 
lessening  the  security  of  a  man  who  extended 
him  credit  with  a  knowledge  of  tlte  constitu- 
tion, and  as  much  subject  to  its  provisions 
as  if  they  had  l)een  incorpurated  in  the  note 
given  for  his  debt.  Moreover,  it  will  be  ob- 
served that  the  personal  property  mentioned 
in  the  first  section  of  article  10  is  declared 
exempt  from  sale  under  execniion  or  other 
final  process,  and  the  debtor's  right  to  it  de- 
pends entirely  upon  that  declaration.  Tet  it 
is  held  that  he  has  the  unrestricted  power  to 
dispose  of  personal  property  assigned  him, 
and  to  have  other  articles  exempted  in  a  re- 
assignment made  to  him,  even  though  the 
judgment  creditor's  security  may  be  dimin- 
ished. Durham  v.Speeke.  82  N.C.  87.  This 
section  is  mentioned  to  show  that  the  con- 
fitruction  given  it  by  this  court  is  id  harmony 
with  the  idea  that  the  purpose  of  the  framers 
of  the  constitution  was  not  only  to  exempt 


the  property,  real  and  personal,  assigned  for 
the  debtor's  family,  from  seizure,  levy,  or  sale, 
but  from  interference  or  control  on  the  part , 
of  the  creditor.  In  Bank  v.  Oreen,  78  N.  C. 
247,  Justice  Btnum,  for  the  court,  speaking 
of  article  10  and  the  subsidiary  statutes, 
says:  "Their  legal  effect  is  simply  to  protect 
the  occupant  in  the  enjoyment  of  the  land  set 
apart  as  a  homestead,  nnmolested  by  his  cred- 
itors." Chief  Justice  Smith,  following  the 
opinion,  in  Markhum  v.  Hicks,  90  N.C. 204, 
states  the  role  still  more  forcibly:  "They 
[the  constitution  and  statutes  in  reference  to 
exemption]  place  the  property,  when  ascer> 
tained  and  set  apart,  outside  of  that  which 
tlie  creditor  may  seize  and  appropriate  to  his 
judgment,  as  if,  for  the  time,  the  debtor  did 
not  own  It." 

But  it  is  contended  that  the  plain  letter  of 
the  constitution  must  be  disregarded,  the 
spirit  that  inspired  the  convention  ignored, 
and  the  rigtita  of  one  holding  this  Sivored 
family  franchise  from  the  stale  determined 
by  analogy  to  the  ruling  of  this  court,  in  a 
case  where  the  debtor  belonged  to  a  class  ex- 
pressly excluded  from  claiming  a  homestead 
in  their  lands.  In  MoKeithan  v.  Terry,  64  N. 
C.  25,  this  court  held  that  where  &fl./a.  was 
issued  and  levied  on  land  in  December,  1867, 
it  was  liable  to  sale  on  a  vend.  ex.  issued  on 
the  judgment  in  1869,  discharged  of  any 
homestead  right,  because  by  the  levy  a  spe- 
cific lien  had  been  acquired.  In  the  case  of 
WeJ»b  v.  Boyle,  03  N.  C.  271,  which  is  the 
sole  reliance  of  the  court,  among  our  own 
decisions,  to  sustain  the  position  that  the 
owner  in  fee-simple  of  land  can  be  restrained 
in  cutting  timber  by  a  judgment  creditor,  an 
execution  had  been  issued,  and  a  levy  made 
upon  the  land  in  1861,  and  again  in  1867, 
when  the  creditor  was  prevented  by  military 
orders  and  stay  laws  from  selling  it.  Boyle, 
the  debtor,  therefore  had  no  right  to  a  home> 
stead  in  his  land.  If  his  land  had  been  sul)- 
ject  to  the  homestead  provisions  of  the  con- 
stitution. Justice  Dick,  who  subsequently 
delivered  also  the  opinion  of  the  court  in  Foe 
V.  Hardie,  would  have  adverted  to  the  fact 
that  an  occupant  holding  without  impeach- 
ment for  waste  was  being  restrained  from 
any  destruction  of  timber,  not  wanton,  ma> 
lloious,  or  extravagant.  Conceding  the  prin- 
ciple contended  for  as  established  by  the  case 
of  Webb  V.  Boyle,  it  was  applied  there  to 
land  in  which  the  owner  could  not  claim  a 
homestead,  and  it  is  therefore  distingaish- 
able  from  this  case.  Bat  it  may  be  .well  to 
note  the  fact  that  of  the  authorities  cited  in 
Webb  V.  Boyle  not  one  relates  in  the  remot- 
est degree  to  or  tends  to  establish  the  new 
doctrine  that  a  judgment  creditor  can  in  any 
case  enjoin  the  debtor  from  committing  or- 
dinary waste,  such  as  cutting  or  disposing  of 
pine  timber  trees  on  his  land.  The  section 
(455)  in  High  on  Injunction,  cited  in  support 
of  the  decision  in  this  case,  is  based  entirely 
upon  Webb  v.  Boyle, — is.  In  effect,  a  quota- 
tion from  it.  I  have  shown  that  it  is  not  in 
point,  if  adhered  to  by  this  court  as  correct. 
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But  it  is  a  significant  fact  that  socaraful  and 
discriminating  a  writer  as  Mr.  Foraeroy  has 
in  bis  work  on  Equity  Jurisprudence  neither 
cited  Webb  y.  Boyle,  nor  noticed  the  extreme 
principle  enunciated  In  it.  In  a  somewhat 
extended  examination  ot  authorities,  I  have 
failed  to  find  the  case  cited  with  approval  by 
any  other  court  or  writer,  or  alluded  to,  ex- 
cept  in  the  short  section  of  High  on  Injuno- 
tion,  embodying  a  syllabus  of  the  opinion, 
inserted  in  his  work  without  comment,  as 
we  infer,  to  show  the  ultima  thule  to  which 
a  court  stretched  its  equitable  Jurisdiction  at 
the  close  of  a  gigantic  and  exciting  civil  war, 
when  the  lines  that  define'  the  powers  and 
duties  of  courts  in  the  protection  of  private 
rights  were  so  far  obscured  that  gross  usur* 
pations  of  authority  were  recognized  as  law- 
ful by  legislatures,  and  sanctioned  by  the  ju- 
dicial departments  of  state  governments.  It 
would  seem  from  an  examination  of  sections 
421  and  481  of  High  on  Injunction,  that  the 
author  does  not  in  fact  concur  in  the  doctrine 
laid  down  in  Webb  v,  Boyle.  While  the  syl- 
labus in  Camp  v.  Bates  is  misleading,  when 
we  examine  the  facts,  we  find  that  the  court 
granted  an  order  to  restrain  an  insolvent 
debtor,  at  the  instance  of  a  creditor  who  had 
levied  an  attachment  on  his  land,  upon  the 
allegation  that  the  defendant  had  committed 
waste  "by  cutting  down  and  carrying  away 
the  young  wood  and  timber  growing  thereon ; 
ttiat  he  threatens  to  cut  down,  carry  away, 
and  convert  to  his  own  use  all  the  wood  and 
timber  and  fruit  trees,  which  would  render 
it  of  little  value  or  security  to  the  plaintiff; 
and  that  the  plaintiff  was  apprehensive  this 
would  be  done  before  he  could  obtain  judg- 
ment and  execution  in  said  suit."  The 
learned  chief  justice  rests  his  decision  entire- 
ly upon  the  nature  of  the  threatened  waste 
when  he  says:  "The  possessor  therefore  has 
always  been  suffered  to  remain  unmolested 
as  long  as  he  contented  himself  with  ordi- 
nary returns.  This  seems  necessary,  that  the 
property  may  not  be  abandoned;  but  il  can 
confer  no  right  to  do  such  acts  as  arecliarged 
In  this  bill, — acts  of  wanton,  malicious  waste." 
It  is  not  contended  that  where  the  defendant 
made  a  contract,  such  as  thousands  of  citi- 
zens of  the  state  have  made  within  a  recent 
period,  to  sell  the  "timber  trees,"  (under- 
stood everywhere  to  mean  the  trees  large 
enough  to  be  valuable  for  the  purpose  of  saw- 
ing into  lumber,)  that  he  thereby  threatened 
a  wanton  or  malidons  destruction,  like  one 
who  cuts  down  fruit  trees.  Nor  can  it  be 
snccessfuUy  maintained,  on  reason  or  author- 
ity, that  the  judgment  debtor,  with  right  of 
homestead  in  bis  land,  is  no  more  protected 
against  the  interference  of  the  judgment 
creditor  than  the  mortgagor  is  against  re- 
straint on  complaint  of  the  mortgagee  for 
diminishing  his  security.  The  mortgagor  is 
only  a  tenant  at  will  of  the  mortgagee  as  to 
the  mortgaged  land,  while  the  mortgagee  has 
the  right  to  take  possession,  if  his  debt  is  not 
paid,  and  receive  the  rents  of  the  land, — is, 
really,  in  law,  the  owner  of  the  land.    The 


defendant  in  this  case  is  the  owner  in  foe  of 
a  tract  of  land  worth  less  than  $1,000.  The 
creditor  has  no  estate  or  right  in  the  land, — 
only  a  lien  on  it  as  a  security  for  bis  debt. 
The  laws  of  North  Carolina  do  not  recognize 
inthejudgmentcreditorone  who  has  a  charge 
on  the  land.  He  has  no  power  to  touch  an  ear 
of  corn  or  a  blade  of  grass  raised  thereon,  and 
he  la  as  much  a  trespasser,  if  he  attempts  to 
exercise  ownership,  as  if  he  held  no  claim 
against  the  debtor.  By  what  arbitrary  rule, 
then,  can  we  defy  the  constitution,  and  de- 
clare the  homest^d  right  one  of  no  higher 
dignity  than  a  tenancy  at  will  under  the  cred- 
itor ?  The  words  "charge  upon  land  "  are  used 
in  a  general  sense  to  mean  any  claim  to  sat- 
isfy which  it  is  liable  to  be  sold.  See  Bap. 
Sn  L.  Law  Diet.  And  a  homestead  may 
eventually  be  sold  to  satisfy  a  judgment  dock- 
eted in  the  county. 

The  case  of  Gordon  v.  Lowther,  75  N.  0. 
193,  cited  in  the  opinion  to  sustain  the  power 
of  the  court  to  grant  injunction,  is  one  in 
which  Justice  Settle,  for  the  court,  justifies 
the  granting  of  injunction  against  the  de- 
fendant on  the  ground  that  she  was  "a  ten- 
ant for  life  with  contingent  remainder  in 
fee,"  etc.  But  it  is  contended  that  tlie  de- 
fendant in  this  case  must  be  treated  as  the 
owner  in  fee.  If  so,  I  maintain  that  the 
sovereign  has  granted  him  an  exemption 
from  impeachment  for  waste,  and  a  conse- 
quent exemption  from  injunction  against  any 
but  wanton,  malicious,  or  extravagant  waste, 
as  distinctly  as  the  exemption  from  sale  un- 
der execution  for  debt  as  to  his  land,  and  for 
the  same  period.  If  an  estate  of  lesser  dig- 
nity is  marked  out  by  the  constitution  as  the 
measure  of  the  debtor's  right  when  the  land 
becomes  liable  to  a  lien,  then  I  contend  that 
the  estate  is  a  determinable  fee,  the  bolder  of 
which  would  be  exempt  from  impeachment 
for  waste  by  the  common  law,  as  well  as  by 
the  express  grant  of  the  profits  in  the  con- 
stitution, and,  according  to  all  authorities  in 
England  and  America,  would  not  be  subject 
to  restraint  by  a  court  of  chancery  except 
for  wanton,  malicious,  or  extravagant  Wiiste. 

Braswell  v.  Morehead,  Busb.  £q.  26,  is 
the  only  remaining  authority  relied  on  to 
establish  the  plaintiff's  right  to  extraordinary 
relief.  The  principle  decided  there  was  that 
one  holding  a  contingent  estate  by  executory 
devise  in  slaves  was  entitled  to  an  order  re- 
straining the  guardian  of  an  infant,  whose 
right  to  the  absolute  property  in  said  slaves 
would  accrue  on  the  contingency  that  she 
should  attain  the  age  of  21,  from  removing 
said  slaves  from  the  state  till  the  infant 
should  arrive  at  the  said  age.  I  cannot  see, 
therefore,  how  the  right  of  the  plaintiff  to 
the  injunction  is  sustained  by  that  authority. 

I  am  not  disposed  to  doubt  that  a  docketed 
judgment  creates  a  lien  upon  the  land  of  the 
debtor  in  the  county,  when  it  is  entered, 
though  the  statute  does  not  purport  to  con- 
vert that  lien  into  a  charge,  bat  merely  de- 
fines the  rights  of  the  creditor  as  to  priority. 
In  MeKeithau  v.  Terry,  supra,  the  court  de- 
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clared  that  an  actual  levy  before  1868  created 
a  specific  lien  wtiich  was  superior  to  the 
homestead  right,  while  it  was  then  held  on 
the  contrary  that  a  judgment  doclceted  in  the 
county  did  not  defeat  the  right.  We  do  not 
deem  it  materia)  to  determine  whether  a 
docketed  judgment,  obtained  on  a  contract 
made  since  the  homestead  provision  was  en- 
acted in  1868,  baa  the  force  of  a  levy  The 
force  of  a  levy  is  not  sufficient  to  destroy  a 
right  of  exemption  from  restraint  or  account- 
abiiity  for  the  enjoyment  of  the  profits  of  a 
homestead  short  of  wanton  or  malicious  de- 
struction, derived  directly  or  by  implication 
from  the  constitution.  Moreover,  it  is  set- 
tled that,  even  where  the  judgment  has  been 
rendered  on  a  debt  contracted  prior  to  the 
passage  of  the  homestead  law,  the  sheriff  is 
required  to  lay  oS  the  homestead  in  the  judg- 
ment debtor's  land,  and  levy  execution  on 
the  excess.  A  judgment  upon  an  old  debt, 
therefore,  does  not  operate  as  a  specific  lien, 
and  defeat  the  homestead  right,  if  the  excess 
aeils  for  a  sum  sufficient  to  satisfy  the  4ebt. 
Arnold  t.  Estis,  supra.  The  effect  of  the 
ruling  ot  this  court  is  either  to  treat  the 
owner  of  a  homestead  as  a  life-tenant,  or  to 
invite  thousands  of  judgment  creditors  to 
establish  a  systematic  espionage  upon  the 
debtors,  and  bring  them  into  court  to  deter- 
mine in  the  future,  and  as  cases  arise,  when 
the  "homesteader"  shall  cross  the  line  of  ac- 
countability in  the  exercise  of  dominion  over 
his  land.  Uncertainty  as  to  rights  in  prop- 
erty is  next  to  a  want  of  security  in  its  det- 
rimental effects  upon  the  public,  and  this 
fact  furnishes  anollier  reason  for  adhering  to 
the  well-marked  line,  and  holding  that  the 
"homesteader"  could  only  be  restrained  from 
wanton  or  malicious  waste,  while  the  ordi- 
nary life-tenant  is  entitled  to  destroy  no  more 
timber  upon  the  land  outside  of  that  neces- 
sary for  fire-wood  and  repairs  of  house  and 
fencing  than  a  prudent  owner  in  fee-simple, 
following  the  customs  of  the  neighborhood, 
and  in  the  exercise  of  good  husbandry,  would 
use. 

Smith,  C.  J.,  {ooncurring.)  It  is  with 
some  reluctance,  after  a  full  discussion  in  the 
separate  opposing  opinions  of  the  other  mem- 
bers of  the  divided  court,  that  I  feel  con- 
Btralnofl  to  enter  into  the  controversy  and  ex- 
press my  concurrence  in  the  reasoning  and 
the  results  of  those  which  thereby,  in  tUs  di- 
versity of  views,  become  the  rulingfs,  and  con- 
stitute the  adjudication  in  the  cause.  This 
duty,  undertaken,  not  because  the  prevailing 
opinions  are  not  sufficiently  self-vindicated 
and  require  other  and  further  supporting 
argument,  becomes  imperative  in  view  of  the 
tendency  of  the  dissents,  one  of  which  comes 
from  a  thorough  and  elaborate  examination 
of  the  authorities,  reaching  back  to  the  in- 
troduction of  the  new  subject  of  land  exemp- 
tion from  final  process  for  debt,  since  a  pro- 
lific source  of  controversy,  to  unsettle  adju- 
dications, and  to  impair  confidence  in  their 
integrity  and  permanence,  which  have  been 


oonsidered  as  a  final  determination  of  the 
questions  presented  and  decided.  I  can 
scarcely  deem  any  evil  in  the  administration 
of  judicial  functions  in  declaring  and  defin- 
ing the  law — and  especially  that  in  ascertain- 
ing the  meaning  of  constitutional  and  stat- 
utory legislation  in  its  effect  upon  existing 
law — greater  than  that  which  springs  from 
conflicting  decisions,  and  a  want  of  regard 
shown  in  the  latter  in  departing  from  the  rul- 
ings made  in  those  that  precede,  thus  ren- 
dering personal  and  property  Hghts  acquired 
insecure  and  uncertain  Except  in  decisions 
palpably  erroneous,  and,  left  untouched, 
leading  to  serious  and  disastrous  conse- 
quences, as  well  as  disturbing  the  equilibri- 
um of  the  system,  the  maxim  stare  deoisU 
imposes  an  obligation  to  adhere  to  former 
adjudications.  When  the  attention  of  the 
court  was  early  directed  to  a  consideration  of 
the  effect  and  extent  of  the  changes  produced 
by  the  introduction  into  the  organic  law  of 
the  exemption  of  the  debtor's  real  estate,  of 
limited  value,  and  for  a  limited  time,  from 
the  reach  of  final  process  for  debt,  analogies 
were  sought  in  the  principles  of  the  common 
law  that  apply  to  a  divided  estate — one  pres- 
ent and  one  future,  and  perhaps  contingent 
— and  the  respective  rights  of  each  to  the 
land,  with  a  view  of  deducing  from  them, 
some  rule  applicable  to  the  nondescript  des- 
ignated as  a  "homestead."  It  was  called  "a 
determinable  fee,"  "a  quality  annexed  to  land 
whereby  the  estate  is  exempted  from  sale  un- 
der execution;"  and  the  interest  Iwyond  the 
perio^  of  exemption,  "a  reversion," — terms 
appropriate  to  estates  separated  into  parts 
owned  by  different  persons,  but  wholly  un- 
saited  to  a  mere  freedom  from  liability  for 
sale  at  the  instance  of  a  creditor.  The  dis- 
senting opinion  seems  to  go  back  and  revive 
the  use  of  these  obsolete  terms,  and  to  derive 
from  them  rules  that  govern  the  relations  of 
owners  of  separate  estates  by  the  common 
law  in  respect  to  their  interests  in  the  land, 
with  a  view  to  their  adaptation  to  the  home- 
stead. It  was  useless  to  do  this  in  support 
of  the  argument  that  denies  any  relief  un- 
der the  circumstances  of  the  present  case  to 
the  restrained  creditor,  for  if  the  debtor's  es- 
tate undergoes  no  change  by  reason  of  the 
exemption  and  the  assignment  of  its  lx)unda- 
ries, — as  declared  in  the  case  of  Bank  v. 
Green,  decided  in  1878,  and  since  uniformly 
upheld, — the  debtor,  having,  as  l)efore,  the 
same  full  and  unabridged  estate,  could  exer- 
cise at  least  as  much,  if  not  more,  control 
over  the  land  taken,  if  it  had  been  lessened, 
as  indicated  by  the  inappropriate  terms  to 
which  reference  has  already  been  made.  It 
was  not  necessary  for  the  purpose  of  the  ar- 
gument, therefore,  to  recall  the  cases  anteri- 
or to  that  decided  in  1878,  which  is  perspio- 
uous  and  clear  as  an  exposition  of  the  con- 
stitution, and,  in  the  language  of  Brother 
Shefhero,  has  "swept  away  by  convincing 
logic"  the  confused  and  inconsistent  inter- 
pretations put  upon  the  constitution  as  im- 
plied in  the  employment  of  terms  drawn 
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from  the  common  lav  in  causes  previously 
before  the  court. 

The  true  mode  of  arriving  at  the  meaning 
of  the  provisions  relating  to  the  exemption 
of  land  as  a  homestead  is  to  look  at  its  tei;ms 
and  the  purpose  to  be  attained.  The  prima- 
ry object  was  to  secure  a  home  to  the  unfort- 
unate and  insolvent  debtor  and  his  family, 
and  to  this  end  the  prohibitory  mandate  is 
addressed  to  the  creditor  and  the  o£Bcei-  of 
the  law,  acting  in  his  behalf,  forbidding  the 
sale  of  so  much  of  the  land  as  is  exempted, 
either  under  execution  or  other  final  process 
for  the  enforcement  of  a  debt,  except  it  be 
for  taxes  or  the  purchase  money  due  for  the 
land  itself  thus  exempt.  This  is  for  the  re- 
lief of  the  debtor,  and  to  prevent  the  expnl- 
siou  of  himself  and  family  from  their  home, 
or  such  land  as  he  may  choose  to  make  his 
home  on.  It  secures  the  home  or  "home- 
stead," which  designates  the  exempt  land  on 
which  he  has  or  may  make  his  home,  to  his 
and  their  use  for  its  full  and  undisturt)ed  en- 
joyment for  the  time  l>eing,  with  ail  the 
privileges  incident  to  such  enjoyment,  as  a 
prudent  and  unfettered  owner  would  use 
it  in  expectation  of  its  indefinite  continuance 
as  his  own  home.  This  secures  all  the  be- 
neficent purposes  of  the  law.  and  all  it  is  in- 
tended  to  accomplish.  I  cannot  for  one  mo- 
ment assent  to  the  suggestion  that  the  ex- 
pression found  ia  section  5  that  gives  the 
surviving  widow,  when  a  debtor  dies  child- 
less, "the  rents  and  profits  thereof"  during 
widowhood,  enlarges  the  estate  in  her  be- 
yond that  which  her  husband  had,  or  that 
these  words,  which  define  her  interest  in  the 
land  when  the  estate,  if  an  inheritance,  has 
descended  to  heirs,  and  in  no  sense  vesta  in 
her  unless  under  a  claim  of  dower,  do  more 
than  define  her  rights  therein.  The  purpose 
in  their  use  is  to  bestow  an  enjoyment  and 
use  of  the  land  commensurate  with  that  of 
her  deceased  husband,  when  undisposed  of 
by  their  joint  deed  of  alienation.  No  argu- 
ment which  interprets  the  words  as  equiva- 
lent to  a  conveyance  of  the  land  for  her  life 
or  widowhood  can  derive  any  force  from 
their  effect  in  a  deed  from  one  person  to  an- 
other. The  expression  means  to  confer  upon 
her  the  right  to  appropriate  to  her  own  use 
the  accruing  profits  and  fruits  of  the  posses- 
sion and  use,  leaving  the  descended  inherit- 
ance in  those  to  whom  the  law  gives  it  when 
undevised.  It  rather  furnishes  a  reason  for 
-circumscribing  the  enjoyment  of  the  owner 
in  respect  to  creditors  whose  rights  are  in 
abeyance. 

It  is  conceded  in  both  dissenting  opinions 
that  the  court  might  intervene,  and  restrain 
the  owner  and  occupant  of  the  exempt  land 
from  committing  wanton  and  malicious 
waste  when  endangering  the  judgment  debt, 
■and  thus  they  admit  the  interest  of  the  cred- 
itor who  has  a  docketed  judgment  in  the  land 
under  its  lien  sufficient  to  authorize  him  to 
-ask  the  exercise  of  an  interposing  power  to 
prevent  such  waste  as  this,  and  this  would 
■be  an  interrupted  possession  of  the  debtor, 


or  rather  the  putting  a  restriction  upon  the 
use  he  is  making  of  it.  But  this  is  not  a 
voluntary  interference  with  the  rightful  and 
legitimate  enjoyment  secured  to  him.  It  is 
brought  on  by  his  own  improper  and  unlaw- 
ful use  of  the  land,  against  which  the  law 
does  not  give  him  protection;  and  it  follows 
that  he  is  not  in  the  same  position  as  to  the 
properly,  though  full  owner,  as  he  would  be 
were  there  no  debt  or  no  judgment  lien  to 
secure  it.  It  thus  becomes  a  question  as  to 
how  far  and  when  the  equitable  power  of 
the  court  will  be  put  forth  to  restrain  the  de- 
fendant from  acts  that  are  not  done  in  rea- 
sonable and  full  enjoyment  of  the  homestead, 
but  from  spoliation,  and  to  convert  the  sub- 
stance into  money  at  the  debtor's  absolute 
disposal,  and  endangering  the  debt  itself.  It 
seems  to  me  plain  the  limit  is  properly  fixed 
in  the  opinions  with  which  this  is  in  har- 
mony; and  if  the  exempt  land  consists  en- 
tirely or  largely  of  forest  trees,  and  valuable 
only  in  l)eing  worked  into  lumber,  a  right  to 
cut  down  for  the  purpose  of  nse  or  sale  is 
possessed  to  a  reasonable  extent,  as  would  be 
the  working  of  mines  by  the  owner;  because 
in  such  ease  there  would  otherwise  be  no 
means  of  enjoyment,  or  not  a  full  enjoyment, 
of  the  land. 

But  it  must  not  be  forgotten  that  creditors 
have  some  rights  that  ought  not  to  be  lest 
sight  of  and  disregarded  in  giving  efficacy  to 
these  provisions  in  behalf  of  the  debtors, 
nor  are  they,  in  my  view  of  the  law.  The 
statute  in  express  terms  gives  the  lien  to 
the  docketed  judgment  by  the  amendatory 
act  of  1885,  o.  359,  changing  the  law  as  it 
previously  existed  in  Code,  §  501,  8ul>sec.  4, 
as  interpreted  in  Markham  v.  Hicks,  supra. 
Bankin  v.  Shaw,  94  N.  C.  405.  This  enact- 
ment not  only  gives  the  lien,  but  it  arrests 
the  running  of  the  statute  of  limitations  dur- 
ing the  continuance  of  the  exemption  while 
the  creditor  is  disabled  from  enforcing  it.. 
This  lien  is  created  by  the  act  of  docketing, 
and  eo  instanti  attaches  to  the  debtor's  es- 
tate in  the  land,  and  there  is  nothing  else  to 
which  it  can  adhere;  but  its  enforcement  is 
deferred  by  the  law  until  the  exemption  ex- 
pires. There  is  no  undefined  shadowy  inter- 
est springing  into  existence  in  the  future,  to 
which  the  lien  then  attaches  itself,  mean- 
while awaiting  its  advent,  but  it  fastens  at 
once  upon  the  estate  of  the  debtor  in  the 
land,  to  be  enforced  at  a  future  uncertain 
time.  This  gives  the  creditor  a  present  in- 
terest in  the  land  as  a  security  for  his  debt, 
and  leaves  the  debtor  free  to  do  whatever  an 
owner  not  in  debt  by  docketed  judgment 
could  do  with  bis  own  property,  with  the 
single  proviso  that  he  must  not  carry  his 
spoliations,  not  necessary  to  the  full  enjoy- 
ment of  the  premises,  so  far  as  to  impair  the 
security  they  ailord  to  his  debt.  If  the  legiti- 
mate use  of  the  land  impairs  the  value  of  the 
security,  or  if  a  reasonable  portion  of  that 
which  could  only  be  used  and  enjoyed  by  a 
destruction  be  taken  and  appropriated,  as  in 
a  forest  growth  or  mineral  bed,  thus  making 
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•  partiiil  denudation,  the  creditor  must  8ub> 
mit;  but  when  such  is  not  necessary  to  the 
enjoyment  of  the  land  as  a  whole,  the  cred- 
itor ought  not  to  be,  nor  in  my  opinion  is  he, 
left  remediless.  Surely  when  the  sovereign 
— the  state — says  to  the  creditor:  "  You  shall 
not  take  the  home  of  your  debtor,  and  put 
bim  and  his  family  out  into  the  world,  house- 
less and  penniless,  and  you  must  therefore 
wait  for  your  debt;  but  you  may  secore  it  by 
prosecuting  your  demand  to  judgment,  and 
enforce  payment  hereafter,"  —  it  did  not 
mean  to  say  to  him:  "Your  debtor  may  use 
the  property  in  any  way  he  may  deem  moet 
to  his  own  advantage  in  the  mean  time;  he 
may  remove  the  houses;  be  may  destroy  all 
Uie  timber,  and  convert  it  to  liia  own  use, 
leaving  the  premises,  it  may  be,  well-nlgb 
worthless;  and  you  cannot  be  allowed  to 
complain,  unless  he  was  prompted  by  mere 
wantonness,  or  a  malicious  motive,  and  did 
not  do  the  act  for  personal  ad vantHge  only. " 
It  is  said  the  lien  gives  no  interest  in  the 
land  to  be  protected  by  the  court.  It  is  not 
necessary  to  review  the  authorities  to  the 
contrary,  cited  in  the  opinion  of  Brother 
Mbrbimon,  sharply  criticised  in  the  dissent- 
ing opinion,  but  whose  authority  remains  in 
my  view  unshaken,  of  which  I  will  only  say 
that  of  Webb  v.  Boyle,  63  N.  C.  271,  is  di- 
rectly in  point,  and  conclusive  of  the  ques- 
tion of  right;  for  there  can  bo  no  stronger 
claim  for  protection  to  a  creditor,  who  has 
obtained  a  lien  by  the  levy  of  an  execution 
on  the  land,  than  to  the  creditor  to  whom  the 
law.  gives  it  in  a  docketed  judgment.  The 
correctness  of  the  rule  admits  of  illustration 
in  the  case  of  land  devised  to  one  charged 
with  a  legacy  in  favor  of  another  or  an  an- 
nuity payable  at  intervals.  Can  the  devisee 
commit  waste  ad  libitum,  when  for  his  own 
benefit,  without  incurring  a  liability  to  l>e 
restrained,  and  thus  be  allowed  to  impair  tlie 
value  of  the  property  in  a  degree  rendering 
the  security  insuflScient  or  precarious?  and 
must  the  legatee,  with  no  power  to  interfere, 
aabmit  in  silence  to  the  wrong,  and  lose  the 
annuity,  or  a  part  of  it,  because  of  the  action 
of  the  devisee?  and,  if  the  annuitant  has  a 
ttatu*  in  court,  and  may  ask  its  assistance, 
may  not  the  creditor  do  so  under  like  cir- 
cumstances? Is  then  any  essential  differ- 
ence in  the  cases? 

It  is  intimated  that  tbe  oonstrnction  in- 
sisted  on,  which  prevents  a  sale  of  timber 
trees,  though  unnecessary  to  a  full  enjoyment 
of  the  farm,  would  be  a  promise  in  tbe  consti- 
tution to  give  bread,  while  tbe  court  would 
be,by  construction,  givingastone.tothe  help- 
less insolvent.  But  tbe  case  may  wear  an- 
other and  quite  different  aspect  if  the  dis- 
senting views  obtain;  and  it  could  be  as  well 
said  that  the  constitution  gives  bread  to  the 
debtor,  •  stone  to  the  creditor.  It  does 
neither.  It  undertakes  to  do  justly  by  l>oth, 
and  so  to  adjust  their  relations  that  while 
one  retains  bis  home  for  a  time,  and  wife  and 
infant  children  are  cared  for,  the  creditor  is 
made  meanwhile  to  wait  with  tbe  security 


the  law  gives  him,  and  permitted  to  proceed 
to  collect  when  the  time  expires.  This  is 
the  administration  of  impartial  Justice,  and 
there  ought  to  l>e  no  condict  of  interest  aris- 
ing therefrom.  If  the  creditor  may  harass 
the  debtor,  (and  this  he  cannot  du  when  the 
latter  keeps  wilhln  the  prescribed  limits  in 
the  use  of  the  land,)  so  may  the  possession 
of  the  homestead,  carrying  with  it  a  right  to 
destroy,  as  well  as  enjoy,  its  But)stance,  if 
for  his  supposed  benefit,  and  not  wanton  or 
malicious,  enable  the  debtor  to  wrong  the 
creditor,  if  so  disposed  to  act.  It  is  said 
in  the  dissenting  opinion  tliat  the  ruling 
of  the  court  will  tend  to  unite  thousands 
of  judgment  creditors  to  establish  a  system 
of  espionage  upon  the  debtor?  to  determine 
in  the  future,  and  as  cases  arise,  when  tb^ 
homesteader  shall  cross  the  line  of  accounta- 
bility in  the  exercise  of  dominion  over  bis 
land.  The  same  disastrous  consequences 
might  follow  the  recoj^nitlon  of  ttie  rule 
that  admits  the  creditor's  interference  in 
any  case,  even  to  put  a  stop  to  wanton  or 
malicious  wnste,  the  only  escape  from  wlilcb 
is  in  denying  the  right  to  interfere  in  any 
case.  If  the  only  limitation  put  upon  the 
debtor  in  his  possession  and  use  of  tbe  prom- 
ises be  that  his  waste  and  spoliation  will 
be  only  stopped  when  they  proceed  from  a 
wanton  or  malicious  spirit,  then  may  be  leave 
to  his  creditors  but  a  fleshless  carcass, 
stripped  of  wtiat  gave  it  value,  to  be  sul>- 
jected  to  his  debt.  This  cannot  be  tbe  in- 
tent of  the  law.  What  difference  can  it 
make  to  the  creditor  in  what  spirit,  or  for 
what  purpose,  the  despoiling  may  l>e  done? 
It  is  the  needless  waste  and  despoiling  of 
which  be  complains, — the  fact  of  imp&ed 
value  of  the  land  to  his  hurt,  —  and  this" 
not  less  when  done  for  a  personal  benefit 
tlian  if  prompted  by  malice  or  wanton.  If 
the  creditor  is  to  suffer  loss  in  the  impaired 
value  of  the  security,  resulting  from  the  acts 
of  the  debtor  done  in  the  furtherance  of  his 
supposed  personal  interest,  yet  needless  to 
the  full  enjoyment  and  use  of  the  premises 
as  a  present  and  protected  home,  what  mat- 
ters it  to  the  former  that  it  is  not  from  wan- 
tonness nor  the  promptings  of  ill-will?  Tbe 
injury  and  damage  are  the  same  to  the  credit- 
or, and  it  is  against  these  that  he  is  enabled 
to  he  protected,  if  protected  at  alL  Tbe  rule 
that  marlu  and  defines  the  rights  of  parties 
during  tills  relation  in  respect  to  the  prop- 
erty is  considerately  and  equitably  laid  down 
in  the  opinion  of  tbe  majority  of  the  court, 
and,  passing  l>etween  extremes,  adapted  to 
secure  repose  in  the  preservation  of  tbe  rights 
of  each. 

Some  criticism — in  my  opinion  not  merit- 
ed— is  made  upon  the  case  of  Gordon  v.  Low- 
ther,  75  N.  C.  193,  of  which  it  is  only  neces- 
sary to  say  that,  as  a  correct  assertion  of  the 
law,  it  has  been  approved  and  followed  in  a 
case  decided  but  a  year  ago.  Cowand  T. 
Meyers,  99  N.  C.  198,  6  S.  £.  Rep.  82. 

But  if  there  were  no  direct  authority  to 
l>e  found,  the  right  to  be  protected  against 
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the  lawless  and  injurious  misconduct  of  one 
possessed  of  a  present  estate  by  one  who  has 
a  remote  interest  therein,  is  clearly  and  dis- 
tinctly recognized  as  an  important  function 
of  a  court  .of  equity,  interposing  to  prevent 
a  wrong  for  which  the  strict  rules  of  law  af- 
ford no  redress,  and  the  principle  has  been 
80  uniformly  declared  that  no  references  are 
needed  in  its  support.  The  idea  that  this 
concession  will  warrant  the  appointment  of 
«  receiver,  and  take  the  homesteHd  away 
from  the  occupiint,  finds  no  support  in  the 
doctrine  of  interference  to  prevent  abuse  of 
the  premises,  for  the  debtor  has  the  right  to 
the  occupancy  and  enjoyment  of  his  secured 
home,  with  all  its  proper  incidents,  and  is 
restrained  from  going  beyond  the  assigned 
limits,  nothing  more;  and  precisely  the  same 
ilifficulty  will  be  encountered  when  it  is 
nought  to  confine  him  within  the  limits  fixed 
by  the  opposing  view.  In  either  case  it  is 
simply  a  restraint  against  unauthorized  mis- 
use. It  is  a  source  of  deep  regret  that  the 
4iTergent  views  entertained  by  my  brethren 
upon  the  point  discussed  could  not  be  brought 
in  harmony,  tending,  as  they  do,  to  impair 
-confidence  in  the  soundness  and  permanence 
of  the  decisions  of  the  court.  So  seriously 
has  this  been  felt  that  it  has  been  thought 
and  suggested  that  it  would  be  better;  to 
avoid  such  Injurious  consequences,  that  no 
dissenting  opinions  be  filed.  Without  con- 
curring in  this,  it  is  of  the  highest  iraport- 
«nce  uat  the  court  of  last  resort,  whenever 
practicable  without  the  surrender  of  strong 
convictions,  should  arrive  at  a  common  con- 
dnsion  in  declaring  the  law. 


(103  N.  C.  2M) 

FiiAvu  «.  Waucaob  «t  ol. 

ASumrcme  Court  of  North  CaroUna.    April  29, 
1889.) 

Hubbard  akb  Wiw— CostkjlCtb— Evidssob. 

1.  A  married  woman,  with  her  hnsband's  writ- 
ten ooiuent,  (which  by  Code  N.  C.  {  1820,  is  re- 

?li>ired,  with  certain  ezoeptions,  to  oonU-aots  af- 
eoting  ber  property,)  may  bind  ner  statutory  per- 
sonal separate  estate  by  her  engagements  u  the 
nature  of  ezeoutoiy  contracts  ezpres^y  charged 
thereon  in  the  instrument  oreatiqg  the  UabUlty, 
thougli  tJke  oooaideration  is  not  for  the  benefit  of 
tkerself  or  her  estate.' 

2.  Plaintiff  and  defendants  agreed  in  writing 
that  defendants  shonld  retain  certain  money  of 
plaintilf  deposited  with  them  as  seoarlty  for  the 
price  of  goods  sold  to  another.  Afterwards  de- 
fendants gave  their  note  to  plaintiff  for  an  amount 
■equal  to  that  of  the  deposit  In  an  aotion  on  the 
note,  held,  that  testimony  that  the  note  was  in- 
tended merely  as  evidence  of  the  deposit  and  that 
there  was  no  other  consideration,  was  admlBsible. 

8.  It  was  proper  to  refuse  to  charge  that  the  ez- 
eontJon  of  the  note  was  a  waiver  of  the  lien  on  the 
deposit. 

Appeal  from  superior  court,  Iredell  county; 
Browk,  Judge. 


•  Concerning  the  power  of  married  women  to 
-oontiact  under  the  various  "married  women's 
acts,"  see  Jones  t.  Holt,  (N.  H.)'16  AtL  Rep.  214, 
and  note;  Qreig  ▼.  Bmitb,  (S.  C.)  7  8.  E.  Rep.  610, 
and  note;  Speier  ▼.  Opfer,  (Hioh.)  40  N.  W.  Rep. 
909,  and  note;  Tribble  v.  Foore,  (S.  C.)  8  S.  E. 
Rep.  Ml,  and  note;  Livingston  v.  Sbingier,  Id. 
"8^  and  note. 


.  Action  by  Anna  Flaum  against  Wallace 
Bros,  on  defendants'  promissory  note  to 
plainUff,  dated  March  5.  1886,  for  $540.88. 
The  execution  of  the  note  was  admitted,  and 
there  was  no  evidence  tliat  plaintiff,  who 
was  married,  was  a  free  trader.  Defendants 
relied  on  the  following  instrument:  "We, 
Wallace  Brothers,  have  this,  the  third  day  of 
March,  sold  to  Flaum  Brothers,  of  Hickory, 
N.  C,  the  goods  t>ought  of  A.  Flaum,  Feb- 
ruary 22, 1^6,  for  the  amount  of  A.  Flaum's 
indebtedness  to  us.  $996.25,  on  12  months' 
time,  at  eight  per  cent,  interest  from  date. 
Flaum  Brothers  are  to  giye  us  a  deed  of 
trust  on  entire  stock,  which  is  to  be  recorded. 
The  said  A.  Flaum  agrees  to  indorse  note,  if 
required.  If  within  or  at  the  expiration  of 
the  12  months  the  above  amount  shall  have 
been  settled  in  full,  then  we  are  to  allow 
A.  Flaum  to  draw  the  money  she  has  now 
on  deposit  with  us,  if  she  desires  to  invest  in 
real  estate,  which  real  estate,  if  bought,  the 
said  A.  Flaum  agrees  to  convey  to  us  in 
some  way  as  a  secnrity  against  whatever 
Flaum  Brothers  mayowe  us  otherwise  than 
for  real  estate  purchases;  the  said  amount  to 
remain  in  our  liands  as  security  or  collateral, 
unless  Flaum  Brothers  shall  have  reduced 
their  account  with  us  to  $750.00.  Then  the 
said  A.  Flaum  may  witlidraw  amount  at 
pleasure.  In  testimony  whereof,"  etc.  The 
instrument  was  signed  and  sealed  by  A. 
Flaum,  Julius  Flaum,  and  Wallace  Bros. 
Defendants'  testimony,  delivered  for  the 
most  part  by  defendant  William  Wallace, 
tended  to  sliow  that  at  the  time  the  instru- 
ment was  executed  they  had  in  their  hands, 
as  a  general  deposit,  $540.88,  belonging  to 
the  plaintiff;  that,  though  the  note  sued  on 
was  made  a  day  or  two  after  the  above  in- 
strument. It  was  intended  simply  as  an  evi- 
dence of  said  deposit,  and  this  was  its  only 
consideration ;  and  that  the  deposit  was  the 
subject  of  the  agreement  set  forth  in  the  in- 
strument. It  was  also  in  evidence  that 
Flaum  Bros.,  the  sons  of  plaintiff,  obtained 
about  $2,400  worth  of  goods,  including  the 
$996.25  stated  in  the  instrument,  on  the 
faith  of  the  agreement  The  evidence  was 
received  over  plaintiff's  objection.  Plaintiff 
asked  the  court  to  charge,  in  effect,  that,  the 
deposit  having  been  pledged,  the  execution 
of  the  note  sued  on  was  a  waiver  of  the  lien 
conferred  by  the  instrument;  and  contended 
that,  plaintiff  tieing  a  married  woman,  the 
instrument  was  not  binding  on  her.  The 
court  held  otherwise.  Verdict  and  judgment 
for  defendants,  and  plaintiff  appeals. 

Code  N.  0.  §  1826,  provides  that  "no 
woman,  during  her  coverture,  shall  be  capa- 
ble of  making  any  contract  to  affect  her  real 
or  personal  estate,  except  for  her  necessary 
personal  expenses,  or  for  the  support  of  the 
family,  or  such  as  may  be  necessary  in  order 
to  pay  lier  debts  existing  before  marriage, 
without  the  written  consent  of  her  husband, 
unless  slie  be  a  free  trader,  as  hereinafter 
allowed. "  By  section  1828,  a  free  trader  is 
"authorized  to  contract  and  deal  as  if  she 
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irere  a  feme  sole."  Sections  1881,  1832, 
1835,  1886,  make  proTision  for  cases  of 
women  living  separate  from  or  abandoned  by 
their  husbands,  and  of  idiocy  and  insanity  of 
the  husband,  and  also  provide  for  contracts 
between  husband  and  wife. 

2).  Jd.  Fu7-ches,  for  appellant.  W.  M.  Rob- 
bine,  for  appellees, 

Shepbeeo,  J.  For  the  first  time,  we  be- 
lieve, in  this  state,  is  the  important  question 
presented  whether  a  married  woman  may, 
with  the  written  consent  of  her  husband,  ex- 
pressly charge  her  statutory  separate  estate  by 
an  engagement  in  the  nature  of  an  executory 
contract,  where  the  consideration  is  not  for 
her  benefit  or  for  the  benefit  of  her  estate. 
As  the  writing  relied  upon  by  the  defendants 
in  this  case  relates  only  to  money,  our  de- 
cision is  applicable  to  the  separate  personal 
estate  alone.  It  is  well  established,  except  in 
the  cases  mentioned  in  Code,  §§  1828,  1831, 
1832. 1835,  1836,  that  "at  law  a  feme  aowrt 
is  incapable  of  making  a  contract  of  any  sort, 
and  any  attempt  of  tiers  to  do  so  is  not  simply 
voidable,  but  absolutely  void.  If,  however, 
she  be  possessed  of  separate  property,  a  court 
of  equity  will  so  far  recognize  her  agreement 
as  to  make  it  a  charge  thereon.  But,  even 
in  that  case  and  in  that  court,  her  contract  has 
no  force  whatever  as  a  personal  obligation  or 
undertaking  on  her  part.  Nor  was  there  any 
change  wrought  in  this  particular  by  the  al- 
terations made  in  our  court  system  under  the 
constitution  of  1^68,  or  by  the  adoption  of  the 
statute  known  as  the  'Married  Women's 
Act.'  It  was  in  reference  to  tliese  very  altera- 
tions and  the  effect  of  the  statute  that  tlie 
court  declared  in  Fippen  v.  Wesson,  74  N.  C. 
437,  and  HunUey  v.  Whitner,  77  N.  C.  392, 
that  no  deviation  from  the  common  law  had 
been  produced  thereby,  as  respects  either  the 
power  of  a  feme  covert  lo  contract,  in  the 
nature  of  her  contract,  or  the  remedy  to  en- 
force it;  tliat,  as  a  contract  merely,  her  prom- 
ise is  still  as  void  as  it  ever  was,  with  uo 
power  in  any  conrt  to  proceed  to  judgment 
against  her  in  personam,"  Dougherty  v. 
Sprinkle,  88  N.  C.  300.  The  Uraits  imposed 
by  the  constitution  and  statute  show  clearly, 
saysRooMAK,  J.,  inPippen  v.  Wesson,  supra, 
"that  the  separate  estate  given  [by  the  con- 
stitution] was  such  as  it  had  previously  l>een 
defined  to  be,  to  which  neither  an  absolute 
power  of  disposition,  nor  the  general  power 
to  contract,  were  necessary  incidents.  Tlie 
statute  was  intended  to  take  the  place  of  a 
deed  of  settlement,  and  must  be  construed  as 
snch  deeds  hud  been,  as  conferring  on  married 
women  no  powers  beyond  those  expressly 
given  or  implied.  ♦  *  *  The  draughts- 
man evidenUy  had  in  mind  the  existing  law, 
as  above  stated,  that  no  married  woman  could 
make  any  personal  contract,  but  only  one  to 
affect  or  charge  separate  estate;  and  the  ob- 
ject was  to  require  the  consent  of  the  husband 
in  lieu  of  the  consent  of  the  trustee,  which 
the  law  required  when  the  separate  estate 
was  created  by  a  deed  of  settlement    The 


meaning  was  not  that  a  married  woman  may 
make  contracts,  which  by  existing  law  she 
had  no  power  to  make,  but  that  she  shall  not 
make  such  contracts  as  by  existing  law  she 
had  power  to  make  without  the  consent  of 
her  husband.  The  intent  was  not  to  enlarge 
her  special  power  of  contracting  into  a  gen- 
eral power,  but  to  abridge  the  special  power, 
by  requiring  the  husband's  consent." 

This  restrictive  interpretation  of  the  con- 
stitution and  statute,  and  the  assimilation  of 
the  statutory  to  the  equitable  separate  estate, 
in  respect  to  the  incurring  of  liabilities  and 
their  enforcement,  have  b^n  too  long  recog- 
nized by  our  decisions  to  be  now  regarded  as 
open  questions.  Whatever  doubt  may  have 
existed  as  to  the  correctness  of  this  construc- 
tion, it  is  well  sustained  by  the  weight  of 
American  authority.  Bisp.  £q.  §  103 ;  2  Bisb. 
Mar.  Worn.  211;  3  Pom.  Eq.  Jur.  §  1098; 
and  many  other  authorities  upon  the  subject. 
The  principles  declared  in  Fippen  v.  Wesson, 
supra,  and  approved  by  the  court  in  Dough- 
erty v.  Sprinkle,  su^ra,  establish  the  proposi- 
tion that  wherover  a  feme  covert,  under  the 
former  law,  in  the  absence  of  any  special  pro- 
visions in  the  deed  of  settlement,  could,  with 
the  consent  of  her  trustee,  bind  her  equitable 
estate,  she  may  now,  with  the  written  consent 
of  her  husband,  bind  her  statutory  separate 
estate.  Where  the  case  falls  within  the  ex- 
ceptions mentioned  in  the  Code,  §  1826.  the 
consent  of  the  husband  is  not  required. 

This  leads  us.  therefore,  to  the  considera- 
tion of  the  married  woman's  capacity  to 
charge,  and  the  manner  in  which  she  may 
charge,  her  separate  estate,  whero  there  is  no 
specitic  provision  in  tlie  deed  of  settlement. 
Mr.  Bishop  (volume  1,  §  847,)  well  says  that 
"since  the  confusion  of  tongues  at  the  tower 
of  Babel,  there  has  been  nothing  more  note- 
worthy in  the  same  line  than  the  discordant 
and  ever-shifting  utterances  of  the  judicial 
mind  on  the  subject.  •  *  *.  True,  there 
has  been  sometimes  a  language  wbicb, 
though  limited  in  its  sphere,  was  tolerably 
plain,  but,  no  sooner  was  the  language  in 
the  way  of  becoming  understood,  than  lo! 
some  conquering  power  of  another  sort  came 
in,  and  all  was  confusion  once  more."  It 
wonld  be  unprofitable,  for  the  purpose  of 
this  discussion,  to  trace  the  history  of  judi- 
cial decision  in  England  upon  this  subject. 
Still  less  beneficial  would  it  be  to  attempt  to 
reconcile  the  conflicting  decisions  of  the 
American  courts.  It  is  but  just,  however, 
to  remark  that,  as  many  of  these  decisions 
are  based  upon  dissimilar  statutory  provis- 
ions, their  inconsistencies  as  to  gener^  prin- 
ciples are  often  more  apparent  than  real. 
Manlt,  J.,  in  Knox  v  Jordan,  5  Jones,  Eq. 
175,  says  that  "this  subject  has  undergone 
much  discussion,  and  has  been  variously 
settled  elsewhere,  but  in  North  Carolina  it  is 
still  considered  an  unsettled  question  in  many 
respects.  No  case  has  yet  gone  to  the  extent 
of  sanctioning  the  doctrine  that,  as  to  the 
separate  property,  the  married  woman  is  re- 
garded as  a  feme  sole  in  all  respects.    This 
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seema  to  be  the  English  doctrine.  •  •  • 
Ab  we  have  said,  however,  we  recognize  as  set- 
tled law  the  principle  upon  which  the  case  of 
Fiazier  v.  Brownlow,  3  Ired.  £q.  237,  stands, 
viz.,  that  a  wife  may,  when  not  restricted 
by  the  deed  of  settlement,  with  the  concur- 
rence of  the  trustee,  specifically  charge  her 
separate  estate  with  her  contracts  and  en- 
gagements. She  may  incumber  expressly, 
but  not  by  implication."  The  implication 
spoken  of  by  the  learned  judge  means  that 
which,  according  to  the  English  doctrine, 
arose  simply  from  the  mere  fact  of  contract- 
ing a  debt;  the  theory  being  that,  inasmuch 
as  she  could  malie  no  personal  contract,  it 
logically  followed  that  she  must  have  in- 
tended to  contract  with  reference  to  her  sep- 
arate estate.  "The  words  'not  by  implica- 
tion,' though  found  in  the  decisions,  are  not 
to  be  understood  in  the  strictest  sense,  as  ex- 
cluding necessary  implications,  (Withers  v. 
Sparrow,  66  N.  C.  12d.)  arising  out  of  the 
nature  or  consideration  of  the  contract,  show- 
ing that  it  was  for  her  benefit."  Fippen  v. 
Wesson,  supra.  So  then  it  was  settled  that, 
where  there  was  no  such  "necessary  impli- 
cation," in  order  to  bind  the  estate  the  debt 
must  have  been  expressly  charged  upon  it. 
This  brings  us  to  tiie  important  question 
which  was  left  open  by  Judge  Boon  an  in 
Pippen  V.  Wesson.  He  says:  "Wo  put  our 
decision  on  the  ground  that  a  married  woman 
has  no  power  to  contract  a  personal  debt,  or 
to  enter  into  any  executory  contract,  even 
with  the  written  consent  of  her  husband, 
unless  her  separate  estate  is  charged  with  it, 
either  expressly  or  by  necessary  implication, 
arising  out  of  the  nature  or  consideration  of 
the  contract,  showing  that  it  was  for  her  ben- 
efit. Whether  the  contract  would  be  good  if 
it  did  expressly  charge  the  separate  estate, 
but  was  not  for  the  wife's  benefit,  it  is  un- 
necessary to  say. "  Upon  this  point  we  have 
no  direct  decision,  but  there  are  dicta  on 
botli  sides.  In  Withers  v.  Sparrow,  supra, 
it  is  said  that  there  is  now  no  reason  why  the 
English  doctrine  should  not  prevail.  On  the 
other  hand,  in  Dougherty  v.  Sprinkle,  supra, 
it  is  said  tluit  the  consideration  most  be  ben- 
eficial to  the  feme  covert.  The  only  question 
before  the  court  was  whether  a  justice  of  the 
peace  had  Jurisdiction,  and  the  remark  was 
unnecessary  to  its  determination.  Ko  au- 
thority is  cited  in  support  of  the  proposition. 
There  is  also  a  dictum  in  the  same  direction 
in  Rountree  v.  Gay,  74  2f .  C.  447.  decided  at 
the  same  term  when  Pippen  v.  Wesson  was 
before  the  court,  the  opinion  being  delivered 
by  the  same  justice.  There  may  he  found  in 
other  cases  general  expressions  of  similar  im- 
port, but  an  examination  will  disclose  that 
they  were  unnecessary  to  the  decision  of  the 
paiticular  questions  presented.  To  the  same 
effect  is  the  intimation  of  Mr.  Malone  in  his 
valuable  work  on  Real  Property  Trials.  All 
of  these  intimations,  it  is  conceived,  were 
suggested  by  Rodman,  J.,  in  Fippen  v.  Wes- 
son; for  none  of  the  previous  cases  furnish 
any  ground  for  such  a  proposition.    The 


learned  Judge  8n£^est8  (for  it  is  but  a  sng- 
gestion)  that,  inasmuch  as  resort  must  be 
had  to  a  court  of  equity  to  enforce  the  in> 
debtedness,  that  court  will  not  enforce  it  an* 
less  it  was  for  the  l>enefit  of  the  married 
woman.  No  authority  whatever  from  our 
decisions  is  cited,  for  none,  we  believe,  can 
be  found;  but  be  relies  upon  Owens  v.  Dick- 
enson, 1  Craig  &  P  48,  and  the  leading 
American  case  of  Yale  v.  Dederer,  18  N.  Y. 
265,  22  K.  Y  450.  We  suppose  that  these 
cases  were  cited  in  support  of  the  principle 
that,  the  contracts  of  a  married  woman  tie- 
ing  void,  they  could  only  lie  enforced  in 
equity.  So  far  from  laying  down  the  doc- 
trine that  the  consideration  must  be  "benefi- 
cial," they  clearly  establish  the  contrary. 
The  English  case  did  not  involve  the  ques- 
tion, nor  was  it  discussed,  the  consideration 
appearing  to  have  l>een  for  the  benefit  of  the 
feme  covert;  but  Lord  Cottenham  takes 
occasion  to  approve  of  Lord  Thublow's  rul- 
ing in  Hulme  v.  Tenant,  1  White  &  T.  Lead. 
Cas.  *481,  where  the  doctrine  is  broadly 
laid  down  that  a  married  woman  can  bind 
her  separate  estate  by  her  general  engage- 
ments, and  that  equity  will  enforce  them. 
This  jurisdiction  by  the  courts  of  chancery 
was  not  exercised,  we  think,  for  the  purixMe 
of  enforcing  merely  equitable  claims  against 
her,  but  to  give  the  same  effect  to  her  gen- 
eral engagements,  quoad  the  separate  estate, 
as  the  law  would  have  given  bad  she  been 
feme  sole. 

The  other  case  referred  to  (Yale  v  Dede- 
rer) has  been  the  subject  of  much  comment, 
and  occasionally  se  vere  criticism.  The  court 
held  that,  where  the  consideration  was  not 
for  the  benefit  of  the  wife,  the  debt  most  be 
expressly  charged  upon  her  separate  estate, 
and  in  the  same  instrument  creating  the  ob- 
ligation. There  was  much  excitement  in 
the  legal  mind  both  in  New  York  and  other 
states  as  to  this  departure  from  the  English 
rule,  and  the  case  was  tliree  times  before  the 
court  of  appeals, — the  first  appeal  having 
been  decided  in  1858,  and  the  last,  as  far  as 
we  are  informed,  in  1877,  after  Pippen  v. 
Wesson  was  decided.  The  defendant,  Mrs. 
Dederer,  executed  a  note  as  surety  for  her 
husband  for  the  purchase  of  some  cows,  but 
she  did  not  in  the  note  expressly  charge  her 
separate  estate.  Chckch,  C.  J.,  in  68  N.  Y. 
329,  thus  summarizes  the  questions  involved 
and  the  points  decided:  "The  first  time  it 
was  decided  that,  in  order  for  a  married  wo- 
man to  charge  her  separate  estate  with  a 
debt  not  contracted  for  the  benefit  of  her  es- 
tate, it  was  necessary  that  there  should  l>e 
evidence  of  an  intention  thus  to  charge  it, 
and  that  a  note  or  other  obligation  was  not 
sufficient  evidence.  18  N.  Y  265.  On  the 
next  trial  it  was  found  that  the  defendant 
did  intend  to  charge  her  separate  estate,  and 
this  court  held  that,  when  the  obligation  was 
in  writing,  such  intention  must  be  expressed 
in  the  instrument  creating  the  obligation. 
22  N.  Y  450."  "This,"  he  says,  "was  the 
precise  point  decided  when  the  case  was  last 
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before  the  coort."  He  then  affirms  the  pre- 
Tioos  rnling,  to  the  effect,  as  stated  in  the 
syllabus,  "that,  in  order  to  charge  the  estate 
of  a  married  woman  with  a  debt  not  con- 
tracted for  the  benefit  of  her  separate  estate, 
the  intent  to  charge  such  estate,  where  the 
obligation  is  in  writing,  must  be  expressed 
in  the  instrnment."  It  is  di£Scult  to  con- 
ceive how  such  a  decision  is  authority  for 
holding  that,  when  such  a  debt  is  expressly 
charg^  in  writing  upon  her  separate  estate, 
it  is  not  binding.  Mr.  Schouler  (Dom.  Bel. 
§  143)  says:  "The  principle  of  the  decision 
was  this:  That,  in  order  to  create  a  charge 
apon  the  separate  estate  of  a  married  wo- 
man, the  intention  to  do  so  must  be  declared 
in  the  yery  contract  which  is  the  foundation 
of  the  charge,  or  else  the  consideration  must 
be  obtained  for  the  direct  benefit  of  the  es- 
tate itself.  Later  New  York  decisions  fol- 
low the  rule  of  this  case,  and  require  a  dis* 
tinct  written  obligation  to  bind  the  wife 
where  the  debt  is  not  contracted  for  the  di- 
rect benefit  of  the  estate."  In  Insurance 
Co.  V.  Baboock,  42  N.  Y.  613,  the  wife  in- 
dorsed as  surety  the  husband's  promissory 
note,  as  follows:  "For  value  received,  I 
hereby  charge  my  individual  property  with 
the  payment  of  this  note.  [Signed]  A:Bum- 
lA  Baboook.  "  The  court  held  that  this  was 
a  charge  upon  the  separate  estate,  and  Yale 
V.  Dedener  was  cited  as  an  authority  in  sup- 
port of  the  decision.  Mr.  Scliouler  further 
says  that  "the  tendency  on  both  sides  of  the 
water  is  towards  the  conclusion  that  the 
debts  of  a  married  woman,  liaving  separate 
property,  are  only  to  be  surely  charged  by  a 
court  of  equity  upon  that  separate  property, 
and  payment  enforced  out  of  it,  when  it  was 
contracted  by  her  for  its  benefit,  or  express- 
ly made  a  charge  thereon,  or  expressly  con- 
tracteii  on  its  credit,  and  of  course  to  the  ex- 
tent only  to  which  the  wife's  power  of  dis- 
posal may  go.  *  *  *  Benefit  is  not  the 
sole  test,  but,  to  the  extent  of  her  power  of 
disposition  over  her  separate  estate,  the  wife 
may  charge  it  with  such  engagements  as  she 
sees  fit  to  make,  provided  tlie  evidenoe  of  in- 
tention be  satisfactory,  (upon  which  point 
states  differ;)  and  provided,  of  course,  that 
the  transaction  was  voluntary  on  her  part, 
and  not  fraudulently  procured."  Mr.  Bish- 
op (volume  1,  §  872,)  quotes  with  approval 
the  language  of  Habris,  J.,  in  Yale  v.  Ded- 
erer,  18  N.  Y.  265,  288:  "What  wiU  consti- 
tute a  charge  on  the  estate  •  is '  simply  a  rule 
of  evidence.  All  agree  that,  when  the  wife 
has  expressly  charged  the  payment  of  a  debt 
upon  her  separate  estate,  whether  it  be  her 
own  debt  or  the  debt  of  another,  snch  charge 
is  valid,  and  will  be  enforced."  In  Stephen 
V.  Bi'all,  22  Wall.  329,  the  supreme  court  of 
theUnited  States  says  that  "the  doctrine  that 
a  married  woman  has  the  power  to  charge 
her  separate  estate  with  the  payment  of  her 
husband's  debts,  or  any  other  debt  contract- 
ed by  her  as  principal  or  as  surety,  has  been 
uniformly  sustained  for  a  long  period  of 
time.    Hulme  v.  Tenant,  1  Brown,  Ch.  16; 


Stanford  v.  Marshall,  2  Atk.  69;  BuUpIn  v. 
Clarke,  17  Yes.  365;  Jaques  v.  Meibodisit 
Church,  17  Johns.  548;  Yale  y.  Dederer,  22 
N.  Y.  456,  18  N.  Y.  276;  Insurance  Co.  v. 
Baboock,  42  N.  Y.  615;  2  Story,  Eq.  Jur. 
§g  1896-1401.  The  question  has  been  in 
respect  to  the  manner  in  which  the  conceded 
power  should  be  exercised,  and  in  respect  to 
the  requisite  evidence  of  its  due  execution." 
To  the  same  effect  is  Radford  v.  Carwile,  18 
W.  Ya.  572,  which  is  an  able  and  exhaust- 
ive review  of  all  the  authorities  upon  the 
subject;  Hall  v.  Eccleeton,  37  Md.  510;  Eli- 
ott  V.  Oower,  12  B.  I.  79:  Woodson  v.  Per- 
kins, 5  Grat.  345;  Heburn  v.  Warner,  112 
Mass.  271;  Williams  v.  Hugunin.  69  111.  214; 
Willard  V.  Eastham,  15  Gray.  328;  Hodson 
V.  Davis,  43  Ind.  258. 

These  authorities,  and  many  others  which 
could  be  cited,  abundantly  show  that  a  "bene- 
ficial" consideration  is  not  necessary  where 
the  wife  expresssiy  charges  her  separate  es- 
tate. As  we  have  said,  we  have  in  this  state 
no  decision  directly  in  point.  In  Frazier  v. 
Brownlow,  3  Ired.  Eq.  239,  the  English  rule 
was  approved.  Rufftn,  0.  J.,  says  "that 
Lord  Eldon  approved  of  the  decree  in  Hulme 
V.  Tenant,  supra,  on  the  ground  that  the  in- 
tention to  contract  witli  reference  to  the  sep- 
arate estate  of  the  wife  was  to  be  implied 
from  the  circumstances  of  her  Joining  the 
husband  in  one  bond  and  giving  another 
solely.  And  he  lays  down  the  doctrine, 
which  seems  to  have  been  generally  adopted 
in  succeeding  cases,  that  the  separate  prop- 
erty is  liable  only  to  a  person  'contracting 
with  her,  not  as  a  married  woman  merely, 
but  as  a  married  woman  having  a  separate 
estate.'  In  other  words,  the  engagement 
must  be  contracted  in  reference  to  the  separ 
rate  property,  either  expressed  or  presump- 
tive. Ail  admit  that,  if  clearly  so  contracted 
in  reference  to  the  separate  property  of  » 
feme  covert  and  upon  the  faith  of  it,  her  en- 
gagements must  be  answered  out  of  her  sep- 
arate personal  property."  The  doctrine  thus 
laid  down  is  distinctly  approved,  as  we  have 
seen,  in  Knox  v.  Jordan,  supra,  with  the 
modification  that  the  estate  cannot  be  cliarged 
by  "implication"  merely.  It  is  there  dis- 
tinctly said  that  "slie  may  aliene  or  incumber 
it  [the  separate  estate]  in  the  execution  of 
powers  conferred  on  her  by  the  terms  of  the 
trust,  and,  if  not  restricted  by  the  terms, 
may,  under  the  authority  of  Frazier  v. 
Brownlow,  charge  the  income  or  profits  with 
the  payment  of  debts,  or  appropriate  them  to 
any  selected  object,  provided  such  charge  or 
appropriation  be  specific  and  unequivocal, 
and  concurred  in  as  before  stated."  In  that 
case  (Knox  v.  Joi-dan)  the  wife  signed  a  note 
as  surety  for  her  husband,  and  tlie  bill  was 
dismissed  because  there  was  no  express 
charge  upon  the  separate  estate.  No  point 
was  made  as  to  the  consideration,  and  we 
think  from  what  was  said  by  the  court  that, 
iiad  the  debt  been  "specificially"  charged 
with  the  consent  of  her  trustee,  the  court 
would  have  enforced  its  payment.  Indeed,  the 
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reasoning  of  the  court,  In  view  of  the  authori- 
ties, can  lead  us  to  no  other  conclusion.  The 
words  "speeifically  charged,"  as  used  in  the 
opinion,  are  synonymous  with  "expressly 
charged. "  They  cannot  mean  that  the  charge 
must  be  upon  specific  property;  for  such  was 
not  the  character  of  tlie  charge  in  Frazier  t. 
Brownlow,  which  case  was  approved  with 
the  modification  mentioned  in  Knox  v.  Jor- 
dan. Sustained,  as  we  are,  by  this  great 
weight  of  authority,  we  conclude  that  the 
wife  may,  with  the  written  consent  of  her 
husband,  expressly  charge  her  statutory  per- 
sonal separate  estate  by  her  engagements  in. 
the  nature  of  executory  contracts,  although 
the  consideration  does  not  inure  to  her  bene- 
fit, or  that  of  the  estate.  The  intent  to  so 
charge  must  in  such  cases  appear  in  the  in- 
strument creating  the  liability.  This  ap- 
plies also  to  the  equitable  separate  estate, 
which  may,  with  the  concurrence  of  the 
trustee^  where  such  concurrence  is  required, 
be  charged  to  the  extent  of  the  power  of  dis- 
position conferred  by  the  deed  of  settlement. 

Of  course,  where  there  are  limitations,  or 
other  special  provisions,  these  must  be  strict- 
ly pursued.  Hardy  v.  Holly,  84  N.  C.  661. 
In  the  enforcement  of  these  charges,  no  pe- 
culiar efficacy  is  given  to  writings  under 
seal,  as  at  law  the  feme  covert  is  incapable  of 
making  such  executory  contracts.  The  court 
will  in  all  cases  look  into  the  consideration, 
and,  if  it  be  such  as  would  sustain  an  action 
upon  a  contract  made  by  a  person  mi  juris, 
it  will  be  sufficient.  The  eomplaint  should 
allege  that  the  wife  has  a  separate  estate  sub- 
ject to  the  charge,  and  the  execution  can  issue 
■gainst  that  alone.  Dougherty  v.  Sprinkle, 
supra.  The  wife  can  claim  the  same  exemp- 
tion as  she  would  be  entitled  to  if  she  were 
feme  sole.  We  are  not  authorized  by  the 
facts  of  this  case  to  say  what  effect  such  ex- 
ecutory engagements  may  luive  upon  the  sep- 
arate real  estate  of  the  wife,  where  there  has 
been  no  specific  charge  by  way  of  mortgage 
or  other  conveyance.  This  point  was  not 
passed  upon  in  Arrington  v.  Bell,  94  N.  C. 
248,  and  is  still  an  open  question. 

The  application  of  the  principles  we  have 
laid  down  to  the  case  before  us  is  quite  clear. 
Much  was  said  in  the  argument  about  the 
money  in  the  hands  of  the  defendants  having 
been  pledged,  and  it  was  contended  that  the 
execution  of  the  note  sued  upon  was  a  waiver 
of  the  lien.  The  "deposit,"  it  appears,  was 
general,  and  could  not  be  the  subject  of 
a  pledge,  in  the  strict  technical  sense.  The 
writing  signed  by  the  plaintiff  and  her  bus- 
band,  therefore,  was  an  executory  agreement, 
upon  sufficient  consideration,  that  the  de- 
fendants should  retain  the  money  in  their 
hands  as  a  security  for  the  goods  sold  to  the 
sons  of  the  feme  plaintiff.  It  was  an  express 
charge  upon  the  money  on  deposit.  Whether 
the  transaction  amounted  to  a  pledge  or  not, 
the  giving  of  the  note  could  not  have  the  ef- 
fect of  defeating  the  defendants'  rights,  if, 
as  ther  contend,  it  was  intended  merely  as 
an  evidence  of  the  "deposit."    Such  was  the 


effect  of  the  testimony  of  William  Wallace, 
apparently  the  only  witness  examined,  aiul 
we  think  that  the  testimony  was  properly 
admitted.  The  note  is  a  simple  contract, 
and,  as  between  the  parties,  the  considera- 
tion was  open  to  inquiry.  The  testimony 
was  clearly  competent  to  show  either  that 
there  was  no  consideration  or  that  the  con- 
sideration was  the  deposit, — the  subject  of 
the  agreement  relied  upon  by  the  defendant. 
It  was  also  competent,  aa  we  have  remarked, 
to  show  that  the  note  was  given  simply  as  an 
evidence  of  the  deposit.  When  the  considera- 
tion was  thus  impeached,  it  was  incuuilwnt 
on  the  plaintiff  to  have  showu  some  other 
sufficient  consideration.  Aldrich  v.  Stock- 
well,  9  Allen,  45.  This  she  failed  to  do,  and, 
as  the  only  consideration  shown,  has  been 
found  by  the  jury  to  be  the  subject  of  the 
agreement  mentioned,  it  follows  that  the 
plaintiff  Is  not  entitled  to  recover.  If  the 
instrument  sued  upon  had  been  a  bond,  a 
more  difficult  question  would  have  been  pre- 
sented. The  view  we  have  taken  disposes 
of  the  exceptions  to  the  admission  of  testi- 
mony, and  to  the  failure  of  the  court  to  in- 
struct the  jury  as  requested.  The  charge  of 
his  honor  was  pwrliaps  more  favorable  to  the 
plaintiff  than  she  was  entitled  to,  and  we  are 
of  the  opinion  that  there  is  no  error. 

O08  N.  C.  226) 

BIOS  e.  Jones  •(  al. 

(Supreme  Court  of  North  CaroUna,    April  M, 
18S8.) 

SDPPLEiaiKTA.IlT  Pboobbdikos  —  Nbootiabui  !»• 
STBDMBNTS — InTSRKBT — COSTS. 

1.  Where  the  maker  of  a  negotiable  note,  on  pro- 
ceedings supplementary  to  execution  against  the 
payee,  instituted  after  the  payee  has  transferred 
the  note,  the  transferee  not  being  a  party  to  the 
prooeedings,  admits  that  be  owes  the  note  to  the 
payee,  and  the  court  orders  him  to  pay  part  of  the 
amount  to  the  judgment  creditor,  suoh  order  ia  no 
defense  to  an  action  by  the  transferee  of  the  note. 
The  maker  should  have  put  the  ownership  of  the 
note  in  issue,  when  no  order  conld  have  been  made, 
but  tlie  receiver  would  have  been  compelled  to  sue 
under  Code  N.  C.  1 497,  and  to  prove  the  ownership 
of  the  payee. 

2.  The  mere  fact  that  the  transferee  of  the  note 
was  required  to  answer  conoeming  his  indebted- 
ness to  the  payee  did  not  make  him  a  party,  or 
compel  him  to  take  notice  of  what  others  might  do 
in  the  proceedings. 

8.  In  such  case,  the  maker  never  having  oaid  or 
offered  to  pay  the  money  into  court,  though  he  had 
it  in  bank  ready  for  the  purpose,  and  received  no 

Erofit  on  it,  and  made  no  use  of  it,  the  transferee 
I  entitled  to  interest,  he  not  being  in  default. 
4.  The  transferee  was  entitled  to  oosts,  alsa 
though  an  issue  of  fact  was  irregularly  made  ana 
faried,  it  having  been  found  in  hii  favor. 

Appeal  from  superior  court,  Buncombe 
county;  Merriuon,  Judge. 

Action  by  J.  Marion  liice  against  B.  B. 
Jones  and  others.  B.  B.  Jones  died  pending 
suit,  and  his  administrator,  J.  B.  Jones,  was 
substituted.    Defendants  appeal. 

F.  A.  Sondley,  for  appellants.  Moore  A 
Merrick,  for  appellee. 

Merrihon,  J.  The  following  is  a  copy  of 
the  material  parts  of  the  case  settled  on  ap- 
peal: 

"On  the  Ilth  day  of  December,  1882,  E. 
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B.  Jones,  the  intestate  of  the  defendant  J.  B. 
Jones,  executed  his  promissory  note,  under 
seal,  to  John  S.  Rice,  for  three  hundred  dol- 
lars, to  be  due  on  the  1st  day  of  August,  1883. 
In  July,  1883,  certain  judgment  creditors  of 
John  S.  Rice  instituted  proceedings  supple- 
mentary to  execution  against  said  John  S. 
Bice,  and  caused  to  be  issued  from  the  su- 
perior court  of  Buncombe  county,  wherein 
the  same  had  been  begun,  a  notice  of  an  or- 
der therein  uiade  requiring  said  R.  B.  Jones 
to  appear  before  the  clerk  of  the  superior 
court  of  Buncombe  county,  at  a  time  and 
place  named,  to  answer  concerning  his  in- 
debtedness to  said  John  S.  Rice,  and  said  no- 
tice to  be  immediately  served  upon  said  R.  R. 
Jones;  and  in  obedience  to  said  order  said 
B.  B.  Jones  appeared  before  said  clerk  on  the 
21st  day  of  August,  1883,  and  on  oath  made 
answer  in  writing  as  follows:   'That  he  bor- 
rowed from  the  said  John  S.  liice,  on  or  about 
the  11th  day  of  December,  1882,  the  sum  of 
three  hundred  dollars,  for  which  he  gave  bis 
note  secured  by  deed  of  trust,  to  be  due  the 
1st  day  of  August,  1883,  and  that  the  same 
lias  not  been  paid,  and  that  he  is  ready  to  pay 
the  sameaccording  to  order  of  court;    *    *    * 
that  since  he  has  been  summoned  in  this 
cause  [the  supplemental  proceedings]  the 
note  has  been  presented  to  him  by  Marion 
Bice,  [plaintiff  in  this  action,]  brother  of 
John  8.  Rice,  claiming  it  to  have  been  trans- 
ferred to  him,  the  said  Marion  Rice.'    Aft- 
erwards, on  the  31st  day  of  August,  1887, 
said  R.  R.  Jones  amended  his  said  answer 
in  said  supplemental  proceedings  by  adding 
thereto   the   following:   'By  leave   of  the 
court,  K.  B.  Jones,  amending  this  his  answer 
in  these  cases,  demands  that  if  it  shall  be 
adjudged  that  R.  B.  Jones  pay  to  any  per- 
son or  persons  in  these  actions,  or  in  either 
of  them,  any  sum  or  sums  of  money,  his  (the 
said  R.  R.  Jones')  note,  in  the  answer  men- 
tioned, may  be  delivered  up  to  him,  and  a 
deed  of  trust  given  by  himself  and  wife  to 
secure  the  same  may  be  ordered  to  be  can- 
celed, and  that  such  other  orders  may  be  made 
by  the  court  as  are  necessary  for  his  protec- 
tion; and  alleges  that  be  has  now,  of  the 
money  mentioned  in  his  answer,  only  two 
hundred  and  one  and  45-100  dollars,  hereto- 
fore condemned.'    Before  said  R.  R.  Jones 
made  this  amendment  to  his  said  answer  the 
clerk  of  the  court  had  made  an  order  based 
upon  his  original  answer,  in  words  and  fig- 
ures following,  to- wit:  'It  is  considered  by 
the  court,  upon  the  examination  of  R.  R. 
Jones,  and  it  is  hereby  adjudged,  that  the 
sum  of  two  hundred  and  one  dollars  and 
forty-five  cents,  of  this  three  hundred  dollars 
due  from  the  said  R.  R.  Jones  to  the  said 
John  S.  Rice,  be,  and  the  same  is  hereby,  con- 
demned to  the  use  and  satisfaction  of  the 
judgments,  and  that  said  R.  R.  Jones  is  here- 
by directed  to  satisfy  the  said  judgments  as 
herein  stated,  and  that  he  is  prohibited  from 
paying  a  sum  sufficient  to  satisfy  the  said 
judgments   to  any  other    person.    August 
'21st,  1883.    £.  W.  Hebndon,  Clerk  Superior 


Court.'  From  this  order  John  S.  Rioe  ap. 
pealed,  in  words  and  Qgures  following.  to> 
wit:  *From  the  foregoing  judgment  John 
S.  Bice  appeals  to  the  superior  court  in  term, 
before  the  judge.  Notice  of  appeal  given  in 
open  court,  August  21,  1883.  £.  W.  Hern- 
don,  Clerk  Superior  Court.'  But  such  appeal 
was  not  heard  until  the  present  term  of  this 
court,  when,  upon  an  issue  submitted  to  a 
jury  in  this  action,  it  was  found  that  said 
note  was  the  property  of  said  J.  M.  Rice,  hav- 
ing been  assigned  to  him  before  said  supple- 
mental proceedings  were  begun.  Upon  this 
verdict  the  order  made  by  the  clerk  on  the 
^Ist  of  August,  1883,  was  vacated  and  set 
aside.  The  issue  as  to  the  title  to  the  note 
was  one  between  a  receiver,  appointed  by 
consent  in  the  said  supplemental  proceedings, 
at  this  term,  and  the  plaintiff  in  this  action. 
J.  M.  Rice,  by  consent  of  the  receiver,  was 
allowed  to  intervene  in  this  action,  and  to 
make  up  an  issue  as  to  the  ownership  of  the 
note  sued  on;  this  to  be  without  prejudice  to 
defendant.  After  this  issae  was  determined 
by  the  jury  in  favor  of  the  plaintiff,  the  de- 
fendants in  this  action  agreed  that  the  plain- 
tiff was  the  owner  of  the  note. 

"On  the  27th  of  August,  1883,  said  B.  B. 
Jones  p^id  said  J.  M.  Bice  (Marion  Rice)  all 
of  said  note,  except  the  sum  of  two  hundred 
and  one  and  forty-five  hundredths  dollars, 
and  this  amount  so  paid  was  entered  by  said 
J.  M.  Rice  as  a  credit  upon  the  back  of  the 
note.  It  was  set  forth  in  said  entry  that  the 
sum  thus  paid  was  the  principal  and  interest 
of  said  note,  except  the  amount  for  which 
R.  R.  Jones  had  b^n  garnished  in  said  sup- 
plemental proceedings.  On  the  6th  day  of 
March,  1885,  J.  M.  Rice  began  the  present 
action  in  this  court,  against  said  R.  R.  Jones 
and  wife  and  S.  H.  R^d,  the  trustee  in  the 
deed  of  trust  made  to  secure  said  note  to 
John  S.  Bice,  which  deed  of  trust  was  exe- 
cuted on  December  11,  1882,  to  compel  the 
trustee  to  sell  the  land  in  said  deed  of  trust 
mentioned,  in  order  to  the  payment  of  the 
remainder  of  said  note.  B.  B.  Jones  was  at 
all  times  ready  to  pay  the  said  note,  always 
keeping  in  bank  for  that  purpose  the  amount 
of  money,  upon  which  be  received  no  inter- 
est or  profit,  and  of  which  he  made  no  use, 
but  his  money  was  at  all  times  under  his 
own  control  and  subject  to  bis  own  order. 
He  never  paid  or  offered  to  pay  said  money 
into  court,  otherwise  than  as  stated  in  his 
affidavit  in  said  supplemental  proceedings 
and  in  his  answer  in  this  action ;  nor  did  he 
take  any  steps  in  said  supplemental  proceed- 
ing to  have  J.  M.  Rice,  the  plaintiff  in  this 
action,  who  he  knew  claimed  to  be  the  owner 
of  said  note,  substituted  in  his  place;  nor  did 
he  at  any  time,  in  this  action,  seek  to  have 
the  creditors,  at  whose  instance  said  supple- 
mental proceedings  were  begun,  substituted 
in  his  place.  J.  M.  Rice  was  never  made  a 
party  to  said  supplemental  proceedings  at  the 
instance  of  R.  R.  Jones,  but  he  was  sum- 
moned in  said  proceedings  on  the  27th  day  of 
May,  1885,  alter  this  action  was  begun,  to 
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answer  concerning  his  indebtedness  to  John 
S.  Bice.  When  this  action  whs  called  for 
trial  ttie  defendants  insisted  tiiat  it  ought  to 
be  dismissed — First,  because  the  plaintiff 
conld  not  maintain  such  action  pending  such 
supplemental  proceedings  and  injunction; 
secondly,  because  the  court  had  not  Jurisdic- 
tion of  the  action;  and  they  contended,  fur- 
ther, tiiat  the  plaintiff  was  not  entitled  to  in- 
terest during  the  injunction,  nor  to  recover 
costs.  The  court  was  of  opinion  that  the 
plaintiff  was  entitled  to  bring  his  action; 
that  the  court  bad  jurisdiction;  and  that,  as 
the  defendants  did  not  insist  upon  having 
any  issues  tried  by  a  jury,  but  consented  that 
the  court  might  act  upon  the  facts  found  by 
the  court,  the  plidntUi  was  entitled  to  recov- 
er, and  gave  Judgment  accordingly.  The  de- 
fendants except  to  the  judgment  as  follows: 
<(1)  Because  the  court  gave  Judgment  in  fa- 
vor of  the  plaintiff,  and  against  the  defend- 
ants, as  set  forth.  (2)  The  plaintiff  cannot 
maintain  such  action  l>egon  pending  such 
supplemental  proceedings  and  injunction. 
(3)  The  court  had  not  Jurisdiction  of  tlie  ac- 
tion. (4)  The  court  should  not  liave  allowed 
tAie  plaintiff  interest  on  said  sum  of  money 
during  the  in  junction.  (5)  The  court  should 
not  have  allowed  the  plaintiff  costs  herein. 
(6)  The  court  should  have  dismissed  said  ac- 
tion.' " 

There  was  Judgment  for  the  plaintiff,  from 
which  the  defendants  appealed. 
•  It  appears  that  the  promissory  note  sued 
on  was  indorsed  to  the  plaintiff  before  it  ma- 
tured, and  that  he  was  the  owner  thereof. 
He  was  therefore  entitled  to  recever  the  bal- 
ance of  the  money  due  upon  it,  more  than 
•200,  in  this  action,  unless,  as  contended  by 
the  appellants,  the  proceedings  bad  affecting 
the  maker  thereof,  in  the  proceeding  supple- 
mentary to  the  execution  mentioned,  inter- 
fered with  and  obstructed  the  plaintiff's  right 
to  maintain  the  action.  Hence  it  is  neces- 
sary to  ascertain  what  relation  the  maker  of 
the  note  sustained  to  this  proceeding,  how 
be  was  affected  by  it,  and  how,  through  him, 
it  affected  indirectly,  if  at  all,  the  rights  of 
the  plaintiff.  Now,  John  S.  Rice  was  the 
payee  of  the  note  sued  upon,  and  he  was  also 
the  Judgment  debtor  and  defendant  in  the 
procieeding  supplementary  to  the  execution. 
The  maker  of  this  note,  as  his  supposed  debt- 
or, was  required  to  appear  before  the  proper 
court  at  a  time  and  place  specified,  to  answer 
concerning  his  indebtedness  to  the  payee 
thereof,  as  allowed  by  the  statute.  Code, 
§  490.  The  purpose  of  such  appearance  and 
answer  was  to  ascertain  whether  he  owed 
such  Judgment  debtor  the  note  mentioned,  or 
any  sum  of  money.  If  it  appeared  that  he 
did,  then  the  court  might  have  ordered  that 
such  indebtedness,  or  so  much  thereof  as 
might  have  l>een  necessary,  should  be  applied 
to  the  satisfaction  of  the  Judgments  against 
the  judgment  debtor,  as  allowed  and  required 
by  the  statute.  Code,  §  493.  If,  however, 
he  denied  in  his  answer  that  he  owed  the 
Judgment  debtor  the  note,  or  any  sum  of 


money,  then  the  receiver  appointed,  or  to  be 
appointed,  in  the  proceeding  against  the  Judg- 
ment debtor  in  such  cases,  as  prescribed  by 
the  statute,  (Code,  §  494,)  might  have 
brought  his  action  to  recover  the  money  al- 
leged to  be  due  upon  the  note  or  otherwise. 
Coates  V.  Wilkes,  92  N.  C.  376.  94  N.  C. 
174;  Turner  v.  Holden,  Id.  70;  Vegelahn  v. 
Smith,  95  N.  C.  254. 

In  an  action  thas  brought  by  the  receiver, 
he  could  not  recover,  against  an  alleged 
debtor  of  the  Judgment  debtor,  money  al- 
leged by  him  to  l>e  so  due  upon  a  promissory 
note,  unless  he  should  allege  and  prove  that 
the  note  outstanding  was  still  due  and  ow- 
ing at  the  time  he  brought  his  action  to  the 
Judgment  debtor,  because,  as  the  note  was 
negotiable,  it  might  in  good  faith  have  passed 
into  the  hands  of  some  other  person  before 
the  order  forbidding  the  transfer  of  the  Judg> 
ment  debtor's  property.  Indeed,  this  would 
be  so  as  to  any  debt  that  might  be  assign- 
able by  indorsement  or  otherwise.  The  re- 
ceiver could  only  recover  debts  due  and  ow- 
ing to  the  judgment  debtor,  and  the  burden 
is  upon  him  to  show  that  the  debt  he  de- 
mands Judgment  for  is  so  due,  whether  the 
same  be  due  by  promissory  note  or  other- 
wise. If  the  maker  of  such  note  is  sued  up- 
on the  same  by  a  receiver,  he  should  be  care- 
ful not  to  admit  incautiously  that  it  is  due 
and  owing  to  the  payee  thereof,  or  the  judg- 
ment debtor,  l>ecause  it  may  be  that  the  lat- 
ter has  sold  it  to  some  other  person,  and  he 
is  not  bound  to  give  the  maker  notice  that  he 
has  done  so.  If  the  maker  should  make  such 
admission,  and  judgment  should  be  obtained 
against  him  by  the  receiver,  it  would  not  at 
all  protect  him  against  a  recovery  on  the 
same  account  by  the  owner  of  the  note  in  an 
action  brought  by  him  for  that  purpose,  un- 
less he  was  a  party  to  the  action  of  the  re- 
ceiver. The  real  owner  of  the  note  could 
not  be  prejudiced,  much  less  concluded,  by  a 
judgment  against  bis  debtor  founded  upon 
his  note,  in  an  action  to  which  hOi  was  not  a 
party,  nor  do  ordera  of  restraint  or  injunc- 
tion in  such  action  affect  him,  unless  in 
some  way  he  is  a  party  to  it,  except  so  far  as 
to  prevent  him  from  interfering  with  prop- 
erty of  any  kind  in  oustodia  legis. 

The  maker  of  the  note,  the  subject  of  this 
action,  who  is  the  intestate  of  the  defendant, 
and  appellant  J.  R.  Jones,  adminiatrator,  in 
his  answer  made  in  bis  life-time  in  the  pro- 
ceeding referred  to,  did  not  deny  that  be 
owed  the  note  in  question  to  the  judgment 
debtor  therein.  On  the  contrary,  he,  in  sub- 
stance and  effect,  admitted  that  he  did  owe  it 
to  him;  and  thereupon  the  court  made  an 
order  applying  so  much  of  the  money  due 
upon  it  as  was  necessary  to  the  satisfaction 
of  the  Judgment  against  the  Judgment  debtor 
specified  in  the  proceeding.  He  made  sucb 
admission  at  his  peril.  He  seems  to  have 
done  so  supposing  that  the  court  could  and 
would  protect  him  at  all  events  against  the 
plaintiff  and  the  real  owner  of  the  note  who- 
ever he  might  l>e.    This  was  a  serious  mis- 
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take.  The  cautionary  ooune  open  to  him 
was  to  put  the  ownership  of  the  note  in  is- 
sue by  bis  answer,  and  in  that  case  no  order 
oonid  have  been  made  to  his  prejudice,  but 
the  receiver  would  have  been  driven  to  liis 
action  as  allowed  by  the  statute,  (Code,  § 
497,)  and  to  prove  that  the  judgment  debtor 
was  the  owner  of  tlie  note,  as  pointed  out 
above.    The  malcer  of  the  note,  when  re- 

?;nired  to  answer,  was  to  a  large  extent  af- 
ected  by  the  principles  of  law  applicable  to 
and  much  on  the  footing  of  a  garnishee  in 
attachment  proceedings.  Myei-s  v.  Beeman, 
9  Ired.  116;  Ormond  v.  Moye,  11  Ire<l.  664; 
Shuler  v.  Bryson.  65  N.  C.  201;  Ponton  v. 
GrifBn,  72  N.  C.  362. 

The  plaintiff  was  not  a  party  to  the  pro- 
ceeding mentioned,  and  was  not  bound  by  it 
in  any  respect,  so  far  as  appears.  The  mere 
fact  that  lie  was  required  to  answer  concern- 
ing his  indebtedness  to  the  judgment  debtor 
did  not  make  him  a  party.  He  was  not  re- 
quired or  summoned  to  appear  for  such  pur- 
pose, nor  was  he  required  or  expected  to  take 
notice  of  what  others  might  answer  or  do  in 
the  proceeding.  Indeed,  it  was  not  the  pur- 
pose of  tlie  proceeding  to  litigate  the  riglits 
of  persons  required  to  appear  and  answer  as 
to  property  of  the  judgment  debtor  and  debts 
alleged  to  be  due  to  him,  and  this  denied  by 
the  alleged  debtors.  This  could  and  should 
be  done  in  proper  actions  brought  by  a  re- 
ceiver appointed  in  part  for  that  very  pur- 
pose. Ck>dP,  §§  494,  497.  The  order  direct- 
ing the  maker  of  the  note  to  apply  so  much 
of  the  money  due  upon  it  as  might  be  neces- 
sary for  that  purpose  to  the  satisfaction  of  the 
judgments  speciBed  in  the  proceeding,  and 
forbidding  him  to  pay  sucli  sum  "to  any  oth- 
er person,"  applied  to  him, and  was  founded 
upon  his  admission  that  he  owed  the  note  to 
the  judgment  debtor.  It  did  not  purport  to 
apply  to  the  present  plaintiff,  or  to  prohibit 
him  from  asserting  any  right  he  might  have 
against  the  maker  of  the  note,  nor,  indeed, 
could  it  affect  him,  if  so  intended,  as  lie  was 
not  a  party  to  the  proceeding.  The  court 
had  not  jurisdiction  of  himself,  nor  control 
of  his  note,  the  subject  of  this  action.  More- 
over, the  statute  pertinent  (Code,  §§  494, 
497)  did  not  authorize  the  court  to  make 
such  order  applicable  to  and  embrace  property 
other  ttian  that  of  the  judgment  debtor.  It 
is  not  its  purpose  to  interfere  with  the  prop- 
erty or  rights  of  persons  other  than  such 
debtor,  or  to  delay  or  obstruct  the  enforce- 
ment of  their  rights,  unless  incidentnlly,  in 
cases  where  the  court  had  'taken  jurisdiction 
of  the  property,  and  placed  it  in  oustodia 
legis.  Of  course,  a  person  claiming  property 
properly  alleged  to  be  that  of  the  Judgment 
debtor  would  interfere  with  it,  in  the  face  of 
i^n  order  of  the  court  forbidding  interference 
with  it,  at  bis  peril.  If  his  claim  were  un- 
founded, he  might  be  treated  as  in  contempt 
of  the  court,  and  he  would  also  be  exposed 
to  an  action  by  the  receiver  appointed  or  to 
be  appointed  in  the  proceeding  in  aid  of  its 
purposes. 


We  can  see  no  just  reason  why  the  pisintifl 
is  not  entitled  to  interest  on  his  debt.  The 
note  sued  upon  was  his,  and  he  was  in  no  de- 
fault. The  maker  of  it,  when  required  to 
answer  in  the  proceeding,  should  not  baVead* 
mitted  that  he  owed  the  judgment  debtw. 
He  did  so  at  his  peril,  and  it  was  his  folly 
that  he  did.  He  should  have  put  the  owner- 
ship of  the  note  in  issue,  and,  if  the  court  had 
in  that  case  made  unwarranted  orders,,  he 
should  have  appealed  to  the  proper  court,  and 
had  the  errors  corrected .  In  case  of  an  action 
by  the  receiver,  as  pointed  out  above,  he 
might  have  required  the  present  plaintiff  to 
be  made  a  party,  and  had  his  rights  settled 
and  him  concluded;  and  l>esidee,  in  that  case, 
the  court  could  and  would,  if  need  be,  have 
afforded  the  maker  of  the  note  ample  pro- 
tection in  some  way  allowed  by  law. 

The  maker  of  the  note  seems  to  have 
thought  that,  inasmuch  as  he  was  required  by 
the  court  to  answer  in  the  proceedings  against 
the  judgment  debtor,  the  court  could  and 
ought,  in  any  case  or  contingencty,  to  oifford 
him  protection  in  all  respects  against  the 
owner  of  the  note,  whoever  he  might  l>e.  This 
was  a  mistaken  view  of  his  right,  liability,  and 
duty.  It  was  his  duty  to  himself  to  require 
the  judgment  creditors  in  the  proceeding,  in 
the  way  prescribed  by  law,  to  establish  his 
indebtedness  to  the  judgment  debtor,  and  it 
was  his  default,  if  he  failed  to  do  so.  Pend- 
ing the  litigation,  he  continued  to  have  the 
money  not  yet  paid.  It  was  his,  and.  If  he 
failed  to  use  it  profitably,  it  was  because  ot 
Ills  neglect  or  his  misfortune,  and  the  plain- 
tiff should  not  be  prejudiced  by  his  default  or 
neglect  as  to  interest.  It  is  a  part  of  the  bur- 
den of  every  det>tor  to  pay  his  debt;  certainly 
to  him  to  whom  it  is  due,  and  entitled  to  have 
the  money  in  discharge  of  the  same.  If 
sometimes,  in  the  complicated  course  of  busi- 
ness, lie  finds  it  difficult  and  troublesome  to 
ascertain  to  whom  it  is  due,  and  to  get  a 
valid  discharge  of  it,  tliis  may  be  his  mis- 
fortune, and  a  necessary  evil  incident  to  busi- 
ness transactions.  Any  inciilental  loss  is  his, 
if  the  creditor  is  in  no  default.  In  the  pres- 
ent case  the  creditor  was  in  no  default.  The 
maker  of  the  note  had  notice  of  who  he  was, 
and,  instead  of  paying  the  debt  to  him,  im- 
properly admitted  that  the  debt  was  due  to 
the  judgment  debtor;  believing,  no  doubt, 
that  the  order  of  the  court  would  be  his  suf- 
ncient  protection.  And  so  it  would  be,  in  the 
case  presented,  but  it  could  not  be  in  another 
and  very  different  case.  The  court  is  faith- 
ful, true,  and  just  in  the  enforcement  of  its 
orders  and  judgments  in  every  case,  but  the 
extent  and  compass  of  these  orders  and  judg^ 
ments,  and  their  effect,  depend  materially 
upon  the  facts  upon  which  they  are  founded 
and  rest.  If  the  facts  admitted  or  made  to 
appear  from  evidence  produced  are,  indeed, 
not  facts,  then  the  court  cannot  make  the 
order  or  judgment  apply  to  and  embrace  other 
and  different  facts  or  cases. 

Kor  was  there  the  slightest  reason  why  the 
plaintiff  was  not  entitl^  to  costs.    He  had  a 
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good  cause  of  action,  and  was  properly  al- 
lowed lo  recover.  No  sufficient  reason  was 
shown  WI17  be  should  not,  and  be  was  en> 
titled  to  costs  as  a  lawful  consequence.  An 
issue  of  fact,  by  consent  of  parties,  was  ir- 
r^ularly  interjected  into  the  case,  and  tried, 
bat  the  finding  upon  it  was  in  f^vor  of  tbe 
plaintiff.  So  far  as  appears,  tliere  was  noth* 
ing  in  this  that  deprived  the  plaintiff  of  costs 
in  tbe  regular  course  of  the  action. 

We  think  that  tlie  numerous  authorities 
cited  and  relied  upon  in  the  interesting  brief 
of  tbe  counsel  for  the  appellants  are  not  ap- 
plicable to  this  case.  Those  of  them  deemed 
most  nearly  pertinent  are  cases  where  tbe 
property  in  question  was  certainly  in  the 
custody  of  tbe  law ;  in  some  there  had  been 
levies  upon  it  in  attachment  proceedings.  In 
.some  such  cases,  the  owner  of  the  property 
could  not  be  allowed  to  interfere  with  it  pend- 
ing such  custody,  unless  in  some  cases  he 
might  intervene  by  appropriate  proceeding. 
In  this  case  there  was  no  levy  upon  tbe  prop- 
erty; nor  was  the  note,  the  subject  of  this  ac- 
tion, in  the  custody  of  any  party  to  the  pro- 
ceeding; nordid  or  could  the  appropriate  order 
of  the  court,  in  the  proceeding  against  the 
Judgment  debtor,  apply  to  persons  whodid  not 
have  property  of  the  latter;  nor  did  or  could 
it  properly  forbid  the  owners  of  promissory 
notes,  properly  and  in  good  faith  indorsed  by 
tbe  judgment  debtor  when  be  might  do  so, 
from  suing  upon  the  same, — certainly  not, 
unless  such  persons  were  in  some  way  made 
parties  to  the  proceeding.  Perhaps  the  plain- 
tiff might  have  intervened  in  the  proceeding 
mentioned.  Perhaps  he  might  have  been 
brought  into  it  in  some  way  that  might  have 
brought  about  a  settlement  of  bis  rights,  or 
have  concluded  him  as  to  the  note,  but  he  was 
not  bound  to  assert  bis  right  in  and  by  it. 
He  had  possession,  and  was  the  owner  of  his 
note  sued  a\toii  in  this  action,  and  there  was 
no  imperative  reason  why  he  should  seek  his 
remedy  against  bis  debtor  in  the  proceeding 
simply  because  the  latter  had  been  required 
to  appear  in  it,  and  answer  as  to  his  indebt- 
edness to  the  judgment  debtor.  It  was  the 
duty  of  tbe  maker  of  the  note  to  himself  to 
take  care  in  the  proceeding,  and  be  sure  to  re- 
quire the  receiver  to  establish  his  indebted- 
ness to  the  judgment  debtor,  or  fail  in  his 
action.  There  is  no  error,  and  the  judgment 
must  be  affirmed. 


(103  N.  C.  408) 

State  e.  Oaklbt. 

(Supreme  Court  of  North  Carolina.    Uaj  8, 
1889.) 

Falsi  Pbbtbsses— Pindinos. 

On  Indictment  for  obtaining  money  under  false 

SretenseB,  a  special  verdict  finding  facts,  but  tail- 
ig  to  find  an  intent  to  defraud  or  not  to  defraud, 
Is  therein  defective,  and  should  be  (luashed,  and  a 
new  trial  ordered. 

Appeal  from  superior  court,  Guilford  coun- 
,  ty;  J.  H.  Merrihon,  Judge. 

The  Attorney  general,  for  the  State. 


Merriuon,  J.  The  defendant  Is  indicted 
for  obtaining  money  by  faise  pretense,  in 
violation  of  the  statute.  Code,  §  1025.  H« 
pleaded  not  guilty,  and  on  the  trial  the  jury 
rendered  a  special  verdict,  finding  facts,  but 
omitting  to  find  that  ho  had  the  intent  either 
to  defraud  or  not  to  defraud.  The  court  held 
ttiat.  upon  the  facts  found,  he  was  not  guilty. 
That  verdict  was  entered,  and  thereupon 
there  was  judgment  for  him,  from  which  the 
solicitor  for  the  state  appealed  to  this  court. 
The  intent  to  defraud  is  an  essential  element 
of  the  offense  charged  in  the  indictment,  and, 
as  it  was  not  found  by  the  special  verdict 
that  the  defendant  had  or  had  not  such  in^nt 
in  connection  with  the  other  material  facta 
charged,  the  court  could  not  properly  decide 
upon  tbe  facts  found  that  he  was  guilty  or 
not  guilty,  and  hence  it  erroneously  directed 
the  verdict  of  not  guilty  to  be  entered.  The 
special  verdict  was  void  because  the  jury 
failed  to  find  by  it  a  material  fact,  and  the 
court  should  have  quashed  it,  and  directed  a 
new  trial;  or  it  might,  before  the  jury  was 
discharged,  have  directed  them  to  find  the 
fact  omitted  from  their  verdict  as  part  of 
it.  A  special  verdict  must  always  embrace 
all  the  facts  material  to  the  determination  of 
tbe  issue  of  fact  raised  by  the  pleadings;  oth- 
wise  it  is  imperfect  and  void,  and  the  court 
Ciinnot  apply  the  law.  In  such  case  tbe  ma- 
terial facts  do  not  appear.  The  issue  raised 
by  the  plea  of  not  guilty  has  not  been  tried, 
in  contemplation  of  law,  and  therefore  there 
must  be  a  new  trial.  This  is  well  settled  by 
numerous  decisions  of  this  court.  State  v. 
Bray,  89  N.  C.  480,  and  the  eases  there  cited. 
The  judgment  and  verdict  must  be  set  aside, 
and  a  new  trial  awarded.  To  that  end  let 
tills  opinion  be  certified  to  the  superior  court. 
It  is  so  ordered. 


a03  N.  C.  315) 

CoNANT  et  al.  V.  Barnabd  et  at. 

(Supreme  Court  of  NorOi  Carolina.    April  20, 
1889.) 

PLEiLDIXO — DEMDBBBR— AmENDMBNT. 

1.  Under  the  North  Carolina  practice,  a  de- 
murrer by  two  or  more  defendants  to  a  complaint, 
on  the  ground  that  it  does  not  state  a  cause  of 
action,  will  be  overruled,  where  It  appears  that 
the  complaint  states  a  cause  of  aotlon  as  to  one  de- 
fondant. 

2.  A  sum  exceeding  that  demanded  in  the  com- 
plaint cannot  be  recovered,  without  atnendment. 

Appeal  from  superior  court.  Buncombe 
county;  Boykin,  Judge. 

Action  by  J.  A.  Conant  and  O.  R.  Conant, 
bis  wife,  against  W  W.  Barnard  and  others. 
The  complaint  demanded  judgment  that  a 
deed  of  trust  executed  by  certain  of  the  de- 
fendants to  the  plaintiff  G.  R.  Conant  be  re- 
formed in  a  specified  manner,  and  declared  a 
first  lien  ou  tbe  land  therein  described.  De- 
fendants demurred  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Demurrer  over- 
ruled, and  defendants  appeal. 

T.  H.  Cobb,  J.  S.  Adams,  W.  R.  WhiUon, 
T.  A.  Jones,  Moore  &  Merrick,  Chas.  A. 
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Moore,  and  Jones  &  Shuford,  for  appellants. 
F.  A.  8oncUeu,  for  respondents. 

Avert.  J.  The  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  as  to 
T.  I.  Van  Gilder.  Counsel  for  all  parties 
represented  in  this  court  concede  that  this  is 
true.  ^ybeIl  the  defendants  united  In  a  de- 
murrer on  the  ground  that  the  complaint  did 
not  state  facts  sufiScient  to  constitute  a  cause 
of  action,  they  all  placed  themselves  in  the 
same  boat,  and  must  sink  or  swim  together. 
The  current  of  authority  is  in  favor  of  this 
Just  and  salutary  rule  of  pleading,  when  the 
new  s]rstem  has  been  adopted.  "A  demurrer 
by  two  or  more,  if  there  is  a  cause  of  action 
against  one  of  them,  will  be  overruled." 
Bliss,  Code  PI.  §  414,  and  note.  This  view 
is  supported  by  other  authorities.  2  Till.  & 
8.  Pr.  127;  McGonigal  v.  Colter,  32  Wis. 
614;  Shore  v.  Taylor,  46  Ind.  345;  2  Whitt. 
PI.  169:  People  v.  Mayor,  28  Barb.  240; 
Ooncelier  v.  Foret,  4  Minn.  13.  (Gil.  1;) 
Christian  v.  Crocker,  25  Ark.  327;  Peabody 
T.  Insurance  Co.,  20  Barb.  339.  Pomeroy, 
in  his  work  on  Remedies  and  Remedial 
Bights,  distinctly  states  the  rule  that  where 
a  demurrer  is  filed  to  several  causes  of 
action,  or  to  more  than  one  defense,  on  the 
ground  that  no  cause  of  action  or  no  defense 
is  stated,  if  there  is  one  good  cause  of  action 
in  the  one  case,  or  one  sufficient  defense  in 
the  other,  the  demurrer  must  be  overruled. 
The  author  adds,  in  connection:  "The  same 
rule  also  applies  to  a  demurrer  for  want  of 
sufficient  facts,  by  two  or  more  defendants, 
jointly.  It  will  be 'overruled  as  to  all  who 
unite  in  it,  if  the  complaint  or  petition  states 
a  good  cause  of  action  against  even  one  of 
them."  Section  577.  The  author  adds  that 
a  different  rule  prevailed  in  some  states,  but 
cites  only  a  case  from  Nevada>  sustaining  the 
view  that  a  demurrer  may  in  such  case  be 
sustained  as  to  some,  and  overruled  as  to 
others,  of  the  parties  uniting  in  it.  This 
rule  seems  to  have  prevailed  in  courts  of 
equity  under  the  former  practice.  The  de- 
fense'that  a  bill  did  not  stat«  facts  sufficient 
to  constitute  a  cause  of  action  was  set  up  in 
a  court  of  equity  by  a  demurrer  for  want  of 
equity  to  the  whole  bill.  Under  the  practice 
that  prevailed  in  courts  of  equity  in  this 
state,  where  a  defendant  filed  a  demurrer  to 
the  whole  bill,  and  the  bill  showed  the  plain 
tiff's  right  to  any  relief,  if  true,  the  demurrer 
was  overruled:  "for,"  said  the  court,  "it 
cannot  be  held  bad  in  part  and  good  in  part." 
Thompson  v.  Newlin,  3  Ired.  £q.  33ii.  In 
Barnawell  v.  Threadgill,  5  Ired.  Eq.  86,  the 
suit  was  brought  against  six  defendants,  all 
of  whom  joined  in  the  demurrer.  Chief 
Justice  BrrFiN  for  the  court  says:  "We  say 
the  demurrer  must  be  overruled  at  all  events. 


•Wood  T.  Oloear,  7  Nov.  100. 


because  enough  appears  to  entitle  the  plain- 
tiff, if  true,  to  a  decree  as  to  the  '  seveial 
negroes'  conveyed  or  sold  to  Thomas  and 
Gideon  B.  Threadgill,  and  therefore  this 
joint  demurrer  of  the  defendants  to  the 
whole  bill  (except  the  formal  charge  of  com- 
bination) will  not  lie;  for  it  is  the  general 
rule  that  a  demurrer  must  be  good  through- 
out, and  that,  if  it  cover  too  much,  it  must 
be  overruled  in  toto."  The  demurrer  on  the 
ground  that  a  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  "is 
a  substitute  for  the  old  general  demurrer, 
and  is  still  generally  called  a  'general  de- 
murrer.' "  Bliss,  Code  PI.  §  413.  The  gen- 
eral rule  seems  to  be  that  the  Code  practice 
rejects  pleadings  at  law,  and  adopts  those  in 
equity  by  demurrer  and  ana  wer.  Ransom  v. 
McClees,  64  N.  C.  17.  But  the  practice  is,  of 
course,  modified  by  express  provisions  of  the 
Code,  not  declaratory  of  any  rule  formerly 
followed  in  either  court.  In  Cowand  v. 
Meyers,  99  N.  G.  198.  6  S.  E.  Bep.  82,  this 
court  reiterates  the  principle  that,  where 
there  is  only  one  cause  of  action  stated  in 
the  complaint,  "a  demurrer  must  Iw  to  it  as 
a  unity,  or  it  will  be  disregarded."  This 
construction  of  the  Code  (section  246)  pn>- 
ceeds  upon  the  same  principle  on  which  it 
has  been  held,  in  affirmance  of  the  old  prac- 
tice, that  one  who  demurs  on  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  most 
fail,  if  it  appear  eitlier  that  the  cause  of 
action  is  sufficient  as  to  one  of  many  defend- 
ants joining  in  the  demurrer,  or  that  one  of 
several  causes  of  action  embodied  in  the 
complaint  is  sufficient  as  to  one  or  more  of 
those  joining  in  the  demurrer.  The  same 
defendants  may  demur  on  this  ground  to  one, 
and  answer  as  to  another,  of  two  or  more 
causes  of  action  in  one  complaint;  or,  as  to  a 
single  cause  of  action,  some  defendants  may 
answer  and  some  may  demur,  and  the  issues 
of  law  will  in  either  event  be  so  raised  as  to 
require  the  court  to  pass  upon  them. 

The  plaintiff  cannot  recover  a  sum  in  ex- 
cess of  that  demanded  in  the  complaint, 
without  amendment.  Apart  from  this  re- 
striction, any  relief  may  be  granted  consist- 
ent with  the  case  made  by  the  complaint  and 
embraced  within  the  issues.  Jones  v.  Mini, 
82  N.  0.  252,  As  the  complaint,  uncontra- 
dicted, would  entitle  the  plaintiff  to  a  judg- 
ment against  Van  Gilder,  we  deem  it  unneo- 
easary  to  decide  the  points  discussed  in  the 
briefs  of  counsel,  and  it  would  not  be  proper 
to  do  so  after  cutting  short  the  discussion  by 
a  suggestion  that  the  canse.  as  now  consti- 
tuted in  this  court,  must  depend  upon  tba 
single  question  whether  the  complaint,  if  ad- 
mitted by  Van  Gilder,  would  entitle  the 
plaintiff  to  Judgment  ag^nst  him.  Tbeia  ii 
no  error.    The  Jadgment  la  affirmed. 
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Htatb  v.  Wsddimoton. 

(Supreme  Court  of  North  CaroUna.    April  99, 
1889.) 

JcBisiiiCTiox— Chamob  or  Venue— Httrobb. 

1.  Code  N.  C.  1 196,  gives  the  rigbtof  removalfor 
trial  "to  some  adjacent  county. "  Section  198  pro- 
rides  that  the  clerk  shall  transmit  to  the  court  to 
which  the  cause  is  sent  a  transcript  of  the  record, 
etc.  Laws  1885,  c  68,  establishes  the  crimiaai 
court  of  Mecklenburg  county,  and  gives  it  (section 
4)  the  right  to  try  criminal  offenses  committed 
within  the  county,  and  whioh  "might  have  been 
tried  in  the  superior  court. "  Bectlon  24,  provid- 
ing for  removals,  authorizes  "  placing  on  the  docket 
of  Mecklenburg  and  New  Hanover  counties. " 
Held,  that  the  Mecklenburg  criminal  court  has 
jurisdiction  to  try  a  criminal  cause  removed  from 
another  county,  and  whioh  would  havel>een  triable 
in  the  superior  court. 

3.  It  is  immaterial  that  the  transcript  of  the  rec- 
ord, certified  for  removal,  was  first  certified  to  the 
superior  court,  and  by  the  cierk  of  that  certified  to 
the  criminal  court,  and  that  the  order  of  removal 
required  the  case  to  be  docketed  in  the  superior 
court,  as  such  part  of  the  order  may  be  treated  as 
surplusage,  and  could  not  affect  the  jurisdiction  of 
the  crimmal  Court. 

3.  In  a  murder  trial,  the  indictment  having 
charged  killing  with  a  piece  of  plank,  testimony 
of  a  witness  that  he  saw  deceased  in  the  afternoon 
before  the  night  of  the  killing  wearing  a  brown 
wool  hat,  and  that  on  the  morning  after  the  killing 
he  found  on  a  stick  picked  up  where  the  killing  oc- 
curred, and  shown  by  other  evidence  to  have  been 
used  in  giving  the  fatal  wound,  several  strands, 
like  fine  brown  wooL  caught  in  splinters  of  the 
wood,  was  properly  admitted. 

4.  \Vhere  an  indictment  alleged  .that  a  murder 
was  committed  with  a  piece  of  plank,  and  the 
proof  showed  that  it  was  a  piece  of  iron,  the  vari- 
ance is  not  materiaL 

5.  A  witness  having  testifled  to  a  conversation 
with  defendant  after  the  killing,  and  when  no  one 
else  was  present,  in  which  conversation  defendant 
In  effect  admitted  that  he  committed  the  crime, 
counsel  for  the  state  stated  to  the  jury  in  his  argu- 
ment that  no  one  had  contradicted  the  testimony, 
and  that  they  must  accept  It  as  true.  Held  not 
improper,  as  an  Invasion  of  the  right  given  by 
Code  N.  C.  i  1858,  providing  ttiat  no  presumption 
•hall  be  created  against  a  defendant  by  his  fatlnre 
to  testify. 

Jones  A  TUlett,  for  appellant.  The  At- 
torney General,  for  the  State. 

Avert.  J.  This  was  an  indictment  for 
murder,  found  in  the  superior  court  of  Union 
county,  and  moved  to  tlie  criminal  court  of 
Mecklenburg  county,  where  it  was  tried  be- 
fore Meares,  Judge,  at  December  term, 1888. 
The  defendant  was  found  guilty  of  murder, 
and  judgment  was  entered  accordingly. 

Adopting  the  order  in  wliich  the  excep- 
tions were  discussed  by  counsel,  we  will  con- 
sider, first,  whether  the  criminal  court  of 
Mecklenburg  county  had  jurisdiction.  If 
that  court  bad  no  right  to  try  the  prisoner, 
it  would  be  useless  to  extend  our  investiga- 
tion further  than  is  necessary  to  reach  that 
conclusion.  The  prisoner  was  indicted  with 
two  other  defendants,  who  were  found  guilty 
as  accessories,  and  have  been  sent  to  the 
state-prison.  The  following  is  a  copy  of  the 
motion,  and  the  material  portions  of  the 
order  of  removal,  made  in  the  superior  court 
of  Union  countv,  as  appears  from  the  record: 
"State  vs.  Wm  Weddington,  John  Wedding- 
ton,  and  Sam  Keid.  Murder.  The  defend- 
ants in  this  case.  Will  Weddington,  John 
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Weddington.  snd  Sam  Beid,  being  charged 
in  the  bill  of  indictment  with  the  murder  of 
one  John  Fearce,  and  being  brought  to  the 
bar  of  the  court,  in  open  court,  in  their  own 
proper  persons,  by  J.  P.  Home,  sheriff  of 
Union  county,  and  being  represented  by  their 
counsel,  T.  D.  McAuley  and  J.  J.  Vann, 
move,  upon  atfldavit,  that  the  cause  be  re- 
moved from  the  county  of  Union  to  some  ad- 
jacent county  for  trial,  for  reasons  assigned 
in  an  affidavit  duly  filed  by  them.  A.nd  there- 
upon, upon  the  motion  of  the  defendants, 
based  upon  the  said  atfiJavits.  it  is  ordered 
by  the  court  that  the  said  cause  be  removed 
from  the  superior  court  of  Union  county  to 
the  criminal  court  of  Mecklenbui^  county 
for  trial.  And  it  is  further  ordered  that  the 
clerk  of  this  court  certify  the  recor'i  .o  the 
superior  court  of  Mecklenburg  county.  Co  the 
end  that  it  may  be  there  docl(eted,  and  from 
there  certified  to  the  criminal  court  of  Meck- 
lenburg county,  to  the  end  that  it  may  there 
be  tri^."  It  is  admitted  that  a  duly-cer^ 
tified  copy  of  the  record  of  the  Ciise  was  for- 
warded by  the  clerk  of  the  superior  court  of 
Union  county  to  the  solicitor  of  said  criminal 
court,  who  handed  it  to  the  clerk  of  the  su- 
perior court  of  Mecklenburg  county.  The 
clerk  of  the  latter  county  entered  the  case  on 
the  docket  of  the  superior  court  of  Mecklen- 
burg, and  annexed  to  the  said  copy  of  the 
record  a  certificate  that  it  had  been  transmit- 
ted to  him  from  the  clerk  of  the  superior 
court  of  Union  county,  and  transmitted  it  to 
the  criminal  court.  Tliecase  was  thereupon 
docketed  in  said  criminal  court,  and,  after 
one  continuance,  tried  tliere. 

The  motion  in  arrest  of  judgment,  for 
want  of  jurisdiction  in  said  criminal  court,, 
is  upon  the  ground  that  the  act  creating  the 
court  (chapter  63,  L^ws  1885)  does  not  con- 
fer upon  it  jurisdiction  of  any  criminal  of- 
fense committed  outside  of  Meckieuburg 
county  even  after  removal,  or,  if  the  said  act 
gi  ves  tlie  right  to  try  cases  on  removal  from 
other  counties  at  all,  the  jurisdiction  of  the 
criminal  court  does  not  attach  till  after  the 
cases  are  certified  to  the  superior  court  of 
'Mecklenburg  county,  docketed  there,  and  a 
new  transcript  of  tlie  record  sent  thence  to 
said  criminal  court.  The  argument  in  sup- 
port of  the  motion  in  arrest  of  judgment  is 
predicated  upon  the  idea  that  the  power  of 
the  criminal  court  to  try  must  depend  upon 
the  construction  given  to  sections  4,  21.  and 
24  of  the  act  establishing  the  court.  We 
think  that  the  court  below  properly  refused 
the  motion  in  arrest  of  judgment.  The  right 
of  the  general  assembly  to  establish  criminal 
courts  is  derived  from  sections  2,  30,  art.  4, 
of  the  constitution.  There  can  be  no  doubt 
that,  in  the  exercise  of  the  power  given  in 
these  sections,  the  general  assembly  has  cre- 
ated a  criminal  court,  with  general  jurisdic- 
tion of  all  criminal  offenses  that  were  cog- 
nizable before  the  passage  of  that  act  in  the 
superior  court  of  Mecklenburg  county,  and 
that  the  latter  court  no  longer  has  such  gen- 
eral jurisdiction  of  criminal  offenses.    C^e, 
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§  196,  provides  tliat.  "in  all  oivQ  and  crimi- 
nal actions  in  the  superior  and  criminal 
courts,  in  which  it  shall  be  suggested  onoatli 
or  by  affirmation  on  behalf  of  the  state  or  the 
traverser  of  a  bill  of  indictment,  *  •  * 
the  judge  shall  be  authorized  to  order  a  copy 
of  the  record  of  said  action  to  be  removed  to 
some  adjacent  county  for  trial,"  etc.  A  sub- 
sequent section  (198)  provides  that,  "when 
a  cause  shall  be  directed  to  be  removed,  the 
clerk  shall  transmit  to  the  court  to  which  the 
same  is  removed  a  transcript  of  the  record  of 
the  case, "  etc.  These  sections  empower  the 
fudges  of  superior  and  criminal  courts  to 
order  the  record  to  be  sent  to  some  adjacent 
county,  not  to  anyspeciHed  court;  but  the 
dear  'n>plication  is  that  it  must  be  sent  to 
the  wO  irt  having  general  Jurisdiction  of 
criinin.d  offenses  in  such  adjacent  county, 
and  direct  the  clerk  of  the  court  in  which  the 
order  of  removal  is  made  to  transmit  a  tran- 
script of  the  record  to  the  clerk  of  the  court 
to  which,  by  the  order,  it  Is  to  be  removed. 
Iher«  being  nothing  in  the  act  of  establish- 
ing the  criminal  court,  that  is,  in  our  opin- 
ion, repugnant  to  the  sections  of  the  Code 
referred  to,  we  bold  that  it  had  jurisdiction 
of  this  case.  It  is  admitted,  as  it  also  ap- 
pears from  the  record,  that  the  transcript 
was  certified  in  proper  form  by  the  clerk  of 
the  superior  court  of  Union  county,  and  was 
ultimately  delivered  to  the  clerk  of  the  court 
that  tried  the  prisoner.  If  duly  certitied,  it 
was  not  material  through  how  many  or 
whose  hands  it  passed  in  transitu.  The 
criminal  court  had  proper  evidence  that  it 
was  a  record,  and  in  that  record  was  an  or- 
der that  could  be  interpreted  and  treated 
only  as  an  order  of  removal  to  it  for  trial. 
The  attached  certificate  of  the  clerk  of  the 
superior  court  of  Mecklenburg  county  did 
not  impart  or  destroy  the  character  of  the 
paper  as  a  record.  The  order  of  removal  to 
the  criminal  court  of  Mecklenburg  gave  to 
that  court  the  right  to  tiry,  so  soon  as  the 
record  containing  that  order  should  reach  its 
clerk  duly  authenticated,  and  so  much  of 
said  order  as  required  the  case  to  be  docket- 
ed in  the  superior  court  of  Mecklenburg 
must  be  treated  as  surplusage.  The  fact 
that  it  was  so  docketed  did  not  affect  its  au- 
thenticity as  a  record.  No  such  addition  to 
the  order,  already  sufficient,  could  affect  the 
power  of  the  criminal  court  to  try. 

The  sections  of  the  act  establishing  the 
court,  cited  by  counsel  as  bearing  upon  the 
extent  of  the  jurisdiction  conferred  upon  the 
court,  are  not  in  coutlict  with  the  provisions 
of  the  Code,  and  our  construction  of  their 
meaning  may  be  summarized  as  follows: 
(1)  Section  4,  in  effect,  vests  in  the  criminal 
court  the  right  to  try  any  and  all  criminal 
offenses  committed  within  Mecklenburg 
county,  and  which  might  have  been  tried  in 
the  superior  court  of  that  county  but  for  the 
establishment  of  the  criminal  court.  The 
word  "originating"  is  evidently  used  in  the 
sense  of  "committed."  (2)  Section  21 
makes  it  the  duty  of  the  clerk  of  the  superior 


court  of  Mecklenburg  county  to  transfer 
properly  certified  records  of  all  indictments 
and  all  proceedings  by  scire  /aaias,  then 
pending  in  said  court,  to  that  established  by 
the  act.  (S)  Section  24  was  evidently  drawn 
without  adverting  to  provisions  of  the  Code, 
and  with  the  view  of  giving  to  the  new  court 
the  right  to  try  criminal  causes,  not  already 
removed,  but  which  might  thereafter  be  re- 
moved, from  other  counties.  The  language 
is  somewhat  ambiguous,  but  we  see  no  rea- 
son why  placing  "on  the  docket  of  Mecklen- 
burg and  New  Hanover  counties"  should 
not  be  construed  to  refer  to  the  docket  of  the 
criminal  court  having  jurisdiction  of  crimi- 
nal offenses  in  those  counties,  especially  when 
considered  in  connection  with  sections  196 
and  198  of  the  Code. 

The  deceased,  John  Pearce,  was  a  public 
officer,  and  on  the  night  of  May  12, 1888,  had 
arrest^  one  McMillan  in  the  town  of  Mon- 
roe for  a  criminal  offense,  and,  while  hold- 
ing McMillan  by  one  armi  received  a  blow 
that  fractured  his  skull,  making  an  aperture 
of  less  than  a  half  inch  in  width,  and  caused 
his  death.  The  deceased  bad  pursued  Mc- 
Millan into  a  room  where  a  number  of  ne- 
groes were  holding  a  festival,  and  there 
arrested  him.  On  coming  out  of  the  house 
with  his  prisoner,  deceased  was  surrounded 
by  a  large  and  turbulent  crowd  of  negroes, 
who  were  making  a  great  deal  of  noise  at  the 
time  of  the  killing.  The  prisoner  was  in  the 
crowd,  and  there  was  evidence  tending  to 
show  that  the  prisoner,  as  well  as  a  number 
of  other  negroes  present,  had  declared,  while 
deceased  and  McMillan  were  in  the  house, 
that  the  latter  should  not  be  arrested.  On 
the  morning  next  after  the  killing,  a  piece  of 
plank  was  found  in  the  Immediate  vicinity 
of  the  spot  where  deceased  was  killed,  which 
was  about  three  and  one-half  feet  in  length 
and  six  inches  in  breadth,  aud  exactly  tliree- 
fourths  of  an  inch  in  thickness.  It  was 
further  in  evidence  that  at  the  very  moment 
when  the  fatal  blow  was  stricken  a  piece  of 
iron  was  beard  to  fall  upon  the  pavement, 
and  immediately  afterwards  a  piece  of  iron 
was  found  at  the  place,  which  was  some 
two  and  a  half  feet  in  length  and  one-half 
inch  in  thickness,  having  a  sharp  edge.  The 
evidence  was  that  the  edges  of  the  fracture 
on  the  top  of  the  skull  of  deceased  were 
sharply  defined,  as  if  made  with  a  sharp  in- 
strument. The  charge  in  the  indictment 
was  that  the  killing  was  done  with  "a  cer- 
tain piece  of  plank."  There  was  evidence 
tending  to  show  that  the  deceased  had  been 
killed  by  the  prisoner  with  the  said  plank; 
that  the  prisoner  had  had  the  piece  of  plank, 
or  one  very  similar  to  it,  only  a  few  momenta 
))efore  the  killing;  bnt  there  was  other  evi- 
dence tending  to  show  tliat  he  had  dropped 
it  about  a  half  a  minute  or  a  minute  before 
the  killing.  There  was  other  evidence  tend- 
ing to  prove  the  killing  by  the  prisoner. 
The  theory  upon  which  the  defense  was  eon- 
ducted  was  that  the  prisoner  did  not  do  the 
kiUing,  and  that  the  tOot  of  killing  by  pris- 
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oner  was  not  proved.  The  state  then  intro- 
duced one  Gaither,  who  testified  that  on  the 
next  morning  after  the  killing  be  found  a 
piece  of  plank  in  tlie  street  near  where  the 
deceased  had  been  struck,  and  that  he  walked 
around  using  it  for  a  walking  stick  for  more 
than  an  hour,  when  he  left  it  at  the  house  of 
one  Blakeley.  The  state  then  introduced 
one  Ferrill,  who  was  allowed  to  testify,  after 
objection  on  the  part  of  tlie  prisoner,  that 
the  plank  in  question  came  into  his  posses- 
sion after  it  had  been  left  at  Blakeley's,  and 
that  on  the  morning  of  the  coroner's  inquest 
he  noticed  several  strands  like  fine  brown 
wool,  which  had  been  caught  under  some 
smiill  splinters  of  the  plank.  The  objection 
was  overruled,  and  the  prisoner  excepted. 
The  witness  was  then  asked  by  the  counsel 
for  the  state  what  sort  of  a  hat  the  deceased 
was  wearing  on  the  night  of  the  killing,  to 
Which  question  the  witness  answered  that 
he  did  not  know  what  sort  of  a  hat  he  was 
wearing  on  the  night  of  the  killing,  but  he 
did  know  what  kind  of  a  hat  he  had  on 
at  4  o'clock  in  the  afternoon,  immediately 
previous  to  the  killing.  After  objection  by 
the  prisoner,  the  witness  was  allowed  to  tes- 
tify further  that,  at  the  hour  mentioned, 
(4  o'clock  p.  H.  of  the  afternoon  before  the 
killing,)  the  deceased  was  wearing  a  brown 
wool  hat.    The  prisoner  excepted. 

The  two  first  exceptions  to  the  testimony 
are  stated  together,  because  in  fact  one  ex- 
ception might  have  been  made  to  answer  in- 
stead of  two.  The  competency  of  the  testi- 
mony admitted  by  the  court  cannot  be  con- 
sidered and  passed  upon  intelligently,  except 
as  raising  the  question  whether  the  facts  that 
witness  saw  tl^e  deceased  wearing  a  brown 
wool  hat  at  4  o'clock  f.  m.  in  the  afternoon 
before  the  night  of  the  killing,  and  that  on 
the  morning  after  the  killing  lie  found  upon 
a  stick  that  had  been  picked  up  where  the 
killing  was  done,  and  with  which  there  was 
evidence  tending  to  show  the  fatal  wound 
was  inflicted,  a  strand  like  fine  wool,  were 
relevant,  and  tended  to  show  that  the  killing 
was  done  by  the  prisoner  with  the  plank. 
We  think  that  the  testimony  was  properly 
admitted  by  the  court.  We  cannot  agree 
with  counsel  for  the  prisoner  that,  if  the  evi- 
dence in  this  case  shows  that  the  killing  was 
done  with  the  piece  of  iron  instead  of  with 
the  plank,  there  would  be  a  fatal  variance. 
"Where  the  instrument  of  death  laid  in  the 
indictment  and  that  proved  are  of  the  same 
nature  and  character,  and  the  method  of 
operation  is  the  same,  there  is  no  variance." 
State  V.  Gould.  90  N.  C.  658.  "And  where 
the  offense  was  charged  to  liave  been  com- 
mitted with  a  sharp  instrument,  and  the  evi- 
'  dence  was  that  the  wound  was  partly  torn 
and  partly  cut,  and  was  done  with  an  instru- 
ment not  sharp,  it  was  held  that  the  charge 
in  the  indictment  was  proved,  and  the  degree 
of  sharpness  was  immaterial.  Bex  v.  Groun- 
sell,  7  Gar.  &  P.  788."  The  state  intro- 
duced as  a  witness  the  colored  man,  Moses 
McMillan,  who  was.  in  the  grasp  of  the  de- 


ceased at  the  time  of  the  killing.  He  testi- 
fied that  he  could  not  see  who  struck  the 
blow,  but  that  in  the  excitement  following 
it  he  escaped,  and  that  in  a  short  time  after- 
wards he  met  the  prisoner  on  one  of  the 
streets  of  Monroe,  and  that  there  was  no  one 
present  but  himself  and  prisoner,  and  then 
and  there  the  prisoner  said  to  witness: 
"Didn't  I  tell  you  I  would  relieve  you  from 
that  many  I  got  the  damned  son  of  a  bitch." 
The  prisoner  did  not  offer  himself  aa  a  wit- 
ness, nor  did  he  introduce  any  evidence. 
One  of  the  counsel  for  the  state  in  his  argu- 
ment to  the  jury,  after  repeating  the  testi- 
mony of  McMillan,  said:  "Now.  gentlemen 
of  the  jury,  no  one  has  contradicted  the  tes- 
timony of  Mose  McMillan,  and  you  must  ac- 
cept it  as  the  ,truth."  Defendant's  counsel 
took  no  exception  to  the  remark  at  the  time, 
nor  was  the  attention  of  the  court  called  to 
it.  Counsel  afterwards  excepted,  on  the 
ground  that  the  remark  of  the  solicitor  was 
in  effect  a  comment  on  the  fact  that  the  pris- 
oner had  not  testified  in  his  own  behalf,  and 
therefore  such  a  gross  abuse  of  privilege  and 
invasion  of  the  right  granted  to  the  prisoner, 
(by  section  1353  of  the  Code,)  that  no  pre- 
sumption shall  be  created  against  him  by 
his  failure  to  testify,  as  to  entitle  him  to  a 
new  trial,  even  though  no  objection  was 
made  to  the  language  at  the  time.  If  the 
witness  McMillan  had  testified  to  any  fact 
that  by  his  evidence  appeared  to  be  withiu 
the  knowledge  of  others  besides  the  prisoner 
and  himself,  it  would  not  have  been  con- 
tended that  counsel  could  not  insist  before 
the  jury  that  he  had  not  been  contradicted; 
no  evidence  having  been  offered  for  the  pris- 
oner. If  such  were  the  effect  of  the  section 
referred  to,  the  solicitor  in  this  case  would 
not  have  been  at  liberty  to  contend  befor« 
the  jury  that  any  one  of  the  witnesses  to  the 
facts  connected  with  the  killing,  or  to  any 
occurrence  witnessed  also  by  the  prisoner, 
was  entitled  to  credence  because  he  bad  not 
been  contradicted,  lest  the  argument  might 
suggest  the  idea  to  the  jury  that  the  law  al- 
lowed the  defendant  the  privilege  of  testify- 
ing, and  he  had  not  availed  himself  of  it.  If 
no  such  right  bad  been  given  to  the  prisoner 
by  law,  counsel  would  have  been  free  to  com- 
ment upon  the  fact  that  this  witness  waa 
not  contradicted  or  impeached  as  to  declarap 
tions  of  the  prisoner.  When  the  rules  of 
evidence  were  changed  by  the  section  men- 
tioned in  this  respect,  an  important  privi- 
lege was  extended  to  defendants,  guarded  by 
the  provision  that  a  failure  to  exercise  it 
should  raise  no  presumption  of  guilt  against 
them.  But  it  was  not  the  purpose  in  enact- 
ing the  law  to  restrict  the  otScer  prosecuting 
for  the  state  from  making  a  comment  upon 
the  testimony  that  would  have  been  lej^iti- 
mate  before  the  passage  of  the  act,  and  ia 
which  no  direct  reference  was  made  to  the 
right  of  the  prisoner  or  bis  failure  to  exer> 
else  it.  The  prisoner's  personal  privileges 
are  enlarged  by  the  provisions  of  the  law. 
The  right  of  the  state  to  conduct  the  prose- 
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cution  according  to  the  usual  practice, 
through  its  officers,  so  as  to  aid  the  jury  in 
Hrriving  at  tlie  truth,  was  not  intended  tol>e 
and  is  not  abridged  in  consequence  of  bis  re- 
fusal to  become  a  witness  on  his  own  behalf. 
No  error. 


(103  N.  C.  IS) 

Jones  at  oL  v.  Wiuon  et  al. 
(Supreme  Corurt  of  North  Carolina.  May  9,1880.) 
AfpsjUi-Bomd.  , 

Under  aet  N.  C.  Feb.  16, 1889,  anthorlzing  the  su- 
preme court  in  its  discretion  to  allow  an  undertak- 
ing on  appeal  to  be  filed  after  the  expiration  of  tlie 
statutory  period,  an  undertaking  filed  within  a  few 
days  after  the  time  agreed  on  will  be  treated  as 
▼alid  where  It  appears  that  the  appeal  was  in  good 
faith;  tliat  appellant  made  diligent  effort  from 
time  to  time  to  give  the  undertalong,  but  was  pre- 
▼ented  by  the  absence  of  the  clerk;  and  that  the 
delay  was  without  prejudice  to  appellee.  Harri- 
son y.  Eoff,  8  S.  E.  Bep.  887,  followed. 

Appeal  from  superior  court,  Chowan  coun- 
ty 

On  motion  to  dismiss  appeal. 

W.  D.  Pruden,  for  appellants. 
<£  Dewreux.  for  appellees. 


Batchtior 


Merrihon,  J.  The  appellees  moved  at 
the  present  term  to  dismiss  the  appeal,  upon 
the  ground  that  the  undertaking  upon  appeal 
was  not  filed  within  the  time  prescribed  by 
law,  nor  within  30  days  next  after  the  term 
of  the  court  at  which  tlie  judgment  appealed 
from  was  given, — the  time  within  which  it 
was  agreed  by  the  parties  the  appeal  might 
be  perfected.  We  are  satisfied  from  affida- 
vits produced  that  the  appeal  was  taken  in 
good  faith.  It  was  taken  at  once,  upon  the 
entry  of  the  judgment  appealed  from  by  coun- 
sel; the  appellants  having  left  the  court,  and 
gone  to  their  homes  in  a  county  adjoining 
that  in  which  tlieir  case  was  tried.  At  once 
the  counsel  sent  them  an  undertaking  upon 
appeal  to  be  executed  by  them.  Tliey  exe- 
cuted and  returned  the  same  promptly,  and 
in  apt  time,  to  their  counsel  to  be  filed.  The 
latter  promptly  went  to  the  clerk's  office  to 
file  it,  but  found  that  the  clerk  was  absent, 
and  he  continued  to  be  for  several  days  at  a 
distant  point,  and  they  could  not  then  file  it. 
They  went  for  the  like  purpose  asecond  time, 
and  the  clerk  was  not  at  his  office.  He  was 
sent  for,  came,  and  the  undertaking  was  filed 
within  a  few  days  after  the  lapse  of  the  time 
within  wliich  it  was  agreed  by  the  parties 
the  appeal  might  be  perfected.  It  appears 
that  the  appellants  themselves  were  diligent 
in  respect  to  the  undertaking,  and  their  coun- 
sel made  reasonable  effort  to  file  it  in  apt 
time.  They  failed  to  do  so  because  of  the 
absence  of  the  clerk  from  his  office,  and  the 
fault  was  largely,  if  not  altogether,  his.  The 
appellees  suffered  no  substantial  liarmbythe 
delay  of  a  few  days  to  file  the  undertaking, 
and  there  seems  to  liave  l)een  reasonable  ex- 
cuse, certainly,  on  the  part  of  the  appellants 
for  such  failure.  We  think  the  case  comes 
fairly  within  the  statute  cited  and  interpret- 
ed in  Harrison  v.  Uoff,  8  S.  E.  Uep.  887,  (de- 
cided at  the  present  term.)    That  case  is  sub- 


stantially like  the  present  one,  and  must 
govern  it.  The  motion  to  dismiiu  the  appeal 
must  be  denied. 


OOS  N.  C.  3S) 

State  «.  QoLcoroK. 

(Supreme  Court  ctf^orth  Carolina.   Hay 6, 1889.) 

Rapb— IxDiontBST— ComnoiioK  or  AssAtn-T. 

1.  In  a  proseontion  for  an  assault  with  Intent  to 
commit  rape,  under  N.  C.  Code,  (  1103,  providing 
for  the  punishment  of  such  an  offense,  an  indict- 
ment WQich  simply  alleges  that  the  defendant 
"did  make  an  assault,  and  did  then  and  there  un- 
lawfully attempt, "  etc.,  not  charging  the  intent 
with  which  the  assault  was  made,  is  not  sulfldent. 

2.  But  such  indictment,  charging  that  the  de- 
fendant, "with  force  and  arms,  •  •  •  dldmalia 
an  assault  •  *  •  against  the  peaoe  and  dignity 
of  the  state, "  Is  sufficient  to  sustain  a  oonviotlon  of 
a  simple  assault;  the  words  with  reference  to  the 
crime  sought  to  be  proaeouted  being  treated  as 
surplusage. 

Appeal  from  anperior  court,  Moore  county; 
Mburimon,  Judge. 

The  Attorney  General,  for  the  State.  A. 
P.  Gilbert  and  W.  B.  MurchUon,  for  re- 
spondent 

Mkrriuon.  J.  The  Indictment  charges 
that  the  defendant,  "with  force  and  arma,  at 
and  in,"  etc.,  "on,"  etc.,  "in  and  upon  one 
Mittie  McKay,  she  being  a  female  child  un- 
der ten  years  of  age,  unlawfully  and  will- 
fully did  make  an  assault,  and  did  then  and 
there  unlawfully  attempt  to  carnally  know 
the  said  Mittie  McKay,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state. "  Upon  the  plea  of  "  not  guilty"  to  this 
indictmenl,  on  the  trial,  there  was  a  verdict 
of  guilty.  The  court,  on  motion,  arrested 
the  judgment,  upon  the  ground  that  tiie  in- 
dictment was  fatally  defective,  in  that  it 
failed  to  charge  that  the  defendant  assuulted 
the  child  therein  named  "  with  intent  feloni- 
ously to  carnally  know, "  etc.  The  court  fur- 
ther decided  that  the  defendant  was  by  thn 
verdict  found  guilty  of  that  offense,  and  not 
of  a  simple  assault,  and  that  the  indictment 
was  not  framed  with  a  view  to  charge,  nor 
did  it  charge,  a  simple  assault,  because  it  did 
not  charge  that  force  was  used,  or  that  there 
was  an  attempt  to  use  it.  The  solicitor  in- 
sisted that  it  sufficiently  charged  "an  assault 
with  intent  to  carnally  know,"  etc.  The 
case  settled  on  appeal  states  "that  there  waa 
no  evidence  that  he  [the  defendant]  used  any 
violence, "  and  that "  there  was  evidence  tend- 
ing to  show  that  she  [the  child]  consented." 
The  solicitor  for  the  state,  liaving  excepted, 
appealed  from  the  order  arresting  the  Judg- 
ment to  this  court. 

The  statute  (Code.§  1101)  prescribes  that 
"every  person  who  is  convicted  of  ravishing 
and  carnally  knowing  any  female  of  the  age 
of  ten  years  or  more,  by  foroe  and  against 
her  will,  or  who  is  convicted  of  unlawfully 
and  carnally  knowing  and  abusing  any  female 
child  under  the  age  of  ten  years,  shall  suffer 
death."  It  is  a  settled  construction  of  the 
latter  clause  of  this  statute  that  to  carnally 
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know  and  abase  any  female  child  under  ten 
years  of  age.  whether  she  consents  to  such 
carnal  knowledge  and  abuse  or  not,  is  rape. 
State  V.  Johnston.  76  N.  C.  209;  State  v.  Dan- 
cy.SSN.  G.  608.  The  same  statute  (Code. 
§  1102)  further  prescribes  that  "every  person 
convicted  of  an  assault  with  intent  to  commit 
a  rape  upon  the  body  of  any  female  shall  be 
imprisoned  in  the  penitentiary  not  less  than 
five  nur  more  than  fifteen  years."  The  de- 
fendant is  indicted  under  this  section  of  the 
statute,  "for  the  assault  with  intent  to  com- 
mit a  rape. "  The  indictment  does  not  charge 
that  offense  sufiSciently.  because  it  fails  to 
ctiarge  the  intent  with  which  the  assault  was 
made.  It  is  essential  that  such  intent  shall 
be  charged.  The  offense  is  not  complete 
without  it.  and  the  indictment  is  bad  when 
it  fails  to  charge  all  the  essential  elements 
of  the  offense  intended  to  be  charged.  State 
T.  Moore,  82  N.  C.  659;  State  v.  BusseU,  91 
N.  C.  624 

The  indictment  seems  to  have  been  pre- 
pared hastily  and  incautiously.  It  does  not 
charge  an  "assault  with  intent,"  etc.,  but  it 
charges  that  the  defendant  "did  make  an  as- 
sault, and  did  then  and  there  unlawfully  at- 
tempt." etc., — tliat  is,  did  some  act  towards 
committing  a  rape;  but  the  act  is  not  the  in 
tent,  though  it  may  be  evidence  of  it.  The 
intent  is  the  fixed  purpose  of  the  mind  in 
connection  with  the  assault.  This  the  stat- 
ute makes  an  essential  element  of  the  offense, 
and  it,  not  the  evidence  of  it,  must  be 
charged.  It  is  possible  that  some  word  or 
expression  would  suffice  as  a  substitute  for 
the  word  "intent"  aa  employed  in  the  stat- 
ute, but  it  is  an  expressive,  precise,  word, 
well  understood,  and  much  used  in  statutes, 
and  it  is  not  at  all  safe  for  pleaders  to  omit 
it  in  all  proper  connections.  The  charge 
should  be  "with  intent  feloniously,"  etc. 
State  v.  Martin.  3  Dev.  329;  State  v.  Scott. 
72N.G.461;  State  t.  Jesse,  2  Dev.  &B.  297. 

The  court  therefore  properly  held  that  the 
indictment  did  not  sufficiently  charge  an  "as- 
sault with  intent  to  commit  rape."  But 
we  are  of  opinion  that  it  erred  in  holding 
that  it  did  not  sufSciently  charge  a  simple  as- 
sault, and  that  the  defendant  could  not,  upon 
it,  be  convicted  of  that  offense,  if  the  evi- 
dence shonid  satisfy  the  jury  of  the  defend- 
ant's guilt.  It  Is  charged  that  the  defendant, 
"with  force  and  arms,  at,"  etc..  "on."  etc., 
"in  and  upon  one  Mittie  McKay,  *  *  * 
did  make  an  assault.  *  *  *  against  the 
peace  and  dignity  of  the  state."  Thus  an 
assault  is  charged.  The  words  of  the  indico- 
ment  omitted  may  be  treated  as — indeed,  they 
are — surplusage, — mere  redundant  matter, — 
servi  ng  no  material  purpose,  nor  do  they  ma- 
terially, if  at  all,  embarrass  the  defendant  in 
making  his  defense  in  this  action,  nor  could 
this,  in  case  of  a  subsequent  prosecution  for 
the  same  offense.  The  court  and  the  de- 
fendant can  see  that  an  assault  is  charged, 
and  no  other  offense  is  charged  sufficiently. 
The  term  "assault,"  in  the  connection  as 
charged  ex  tii  termini,  implies  the  offense 


withont  additional  words  explanatory  of  bow 
the  force  was  manifested  or  employed.  2 
Bish.  Grim.  Proc  §  65;  1  Whart.  Prec.  Ind. 
114,  and  notes;  People  v.  Petti t,  3  Johns. 
511;  State  v.  Burt,  25  Yt.  873;  Bloomer  t. 
Stole.  8  Sneed,  66;  Stout  v.  Gom..  11  Serg.  St 
B.  177.  What  we  have  thus  said  rests  upon 
the  ground  that  a  simple  assault  is  charged. 
But  if  the  indictment  had  sufficiently  charged 
an  assault  with  intent  to  commit  a  rape,  the 
defendant  might  have  been  convicted  of  a 
simple  assault,  if  the  evidence  would  have 
warranted  such  conviction.  The  offense  ot 
assault  with  intent  to  commit  a  rape  is  but 
an  aggravated  misdemeanor,  and,  if  the  ev- 
idence failed  to  warrant  a  conviction  for  that 
offense,  the  defendant  might,  in  the  same  ac- 
tion, on  the  single  count  in  the  indictment, 
be  convicted  of  the  offense  included  in  it, — 
the  simple  assault.  State  v.  Upchurch,  9 
Ired.  454;  State  v.  Glark,  7  Jones,  (N.  G.) 
167;  State  v.  Durham,  72  N.  G.  447;  Stotev. 
Perkins,  82  N.  G.  681.  It  would  be  other- 
wise, however,  if  the  principal  offense  were' 
a  felony,  embracing  others  of  a  less  grade. 
State  V.  Arrington,  8  Murph.  571;  Stote  v. 
Durham,  supra ;  Stole  v.  Perkins,  supra.  The 
reason  for  the  distinction  seems  to  be  that 
an  acquittal  of  a  felony  is  no  bar  to  another 
indictment  for  the  same  act,  charging  it  as 
a  misdemeanor.  If,  therefore,  in  the  pres- 
ent case,  there  was  evidence  of  an  assault, 
the  court  should  have  instructed  the  jury 
that  they  might  find  the  defendant  guilty  of 
that  offense.  The  case  settled  s^tes  that 
there  was  no  evidence  that  the  defendant 
used  any  violence,  and  that  there  was  evi- 
dence tending  to  prove  that  the  child  con- 
sented to  what  he  did,  whatever  that  was. 
What  he  did  to  or  towards  the  child  does  not 
appear.  The  stotement  that  there  was  no 
evidence  that  the  defendant  used  violence 
seems  to  imply  that  there  was  no  evidence 
that  he  seized  the  person  of  the  child.  Still, 
there  may  have  b^n  evidence  of  an  assault, 
and  the  fair  inference  is  that  there  was,  as  the 
jury  rendered  a  verdict  of  guilty;  and  it  may 
be  that  the  jury  did  not  believe  the  evidence 
tending  to  prove  that  the  child  so  consented. 
Moreover,  there  may  have  been  evidence  to 
the  contrary, — the  case  does  not  state  that 
there  was  not.  Indeed,  it  is  apparent  that 
the  court  did  not  regard  or  view  the  evidence 
as  tending  to  prove  a  simple  assault,  nor  did 
it  deem  it  proper  to  submit  it  to  the  jury  for 
that  purpose.  The  clear  opinion  of  the  court 
was  that  the  defendant  could  not  be  convict- 
ed in  this  action  for  an  assault.  There  ia 
therefore  error.  As  the  court  discovered  on 
hearing  the  motion  to  arrest  the  judgment 
that  the  indictment  failed  to  charge  the  more 
serious  offense  intended  to  be  charged,  if  there 
was  evidence  produced  on  the  trial  from 
which  the  jury  might  have  found  the  defend- 
ant guilty  of  a  simple  assault,  as  it  seems 
there  was,  it  should  have  set  the  verdict 
aside,  and  directed  a  new  trial,  to  the  end 
that  the  issue  whether  the  defendant  was 
guilty  of  a  simple  assault  or  not  might  be 
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tried,  and  the  case  disposed  «<  aceordlng  to 
law.  To  that  end  the  ordw  arresting  the 
judgment  must  be  set  aside,  and  likewise 
also  the  verdict  of  guilty,  and  a  new  trial  di- 
rected and  had.  Let  this  opinion  be  certified 
to  the  superior  court.    It  is  so  ordered. 

(103  N.  C.  ttJ) 

State  ».  Walkkb. 
{Su/premeCaurtof NorthCaroUma.  May 0,1889.) 

IMTOXIOATIKO  LlQUOBS— IlLBSAL    SAI.BS. 

One  cannot  be  oonvioted,  nnder  Code  N.  C.  I 
1077,  of  selling  or  giving  intoxicating  liquors  to  a 
minor,  on  proof  that  the  liquor  was  deUvered  to 
tBe  minor  for  Ms  father,  and  on  the  direction  and 
order  of  the  father:  that  the  son  was  simply  a 
messenger;  and  that  these  facta  were  Imown  to 
defendant.' 

Appeal  from  soperlor  oonit,  Beaufort 
county;  MacBab,  Judge. 

/.  H.  Small,  for  appellant.  The  Attorney 
General,  for  the  State. 

Davis.  J.  Tlie  defendant  was  indicted 
under  section  1077  of  the  Code.  The  indict- 
ment contained  two  count8,-7-one  for  selling, 
and  the  other  for  giving,  intoxicating  drinks 
and  liquors  to  one  Fr«l  Gardner,  who  was 
under  21  years  of  age,  and  unmarried.  The 
evidence  was,  in  substance,  that  Fred  Gard- 
ner, an  unmarried  youth,  about  nine  years 
of  age,  was  the  son  of  John  Gardner;  that 
John  Gardner  sent  Fred  to  one  Bergeron. 
who  was  admitted  to  be  a  liquor  dealer,  and 
for  whom  Walker  was  clerk,  for  whisky,  and 
that  Walker  delivered  it  to  Fred,  for  bis 
father,  by  the  direction  and  upon  the  order 
of  the  father.  The  son  testified,  among 
other  things:  "I  do  not  drink.  Thedefend- 
ant  knew  that  all  tlie  liquor  was  for  papa^ 
and  I  did  not  buy  for  myself.  I  was  mes- 
senger for  papa, "  etc.  The  father  testified, 
in  8ut)stance,  that  be  sent  his  son  Fred, 
either  with  an  order  or  the  money,  for 
whisky,  and  that  it  was  for  bis  (the  father's) 
own  use,  and  that  prior  to  his  instruction  to 
the  defendant  he  bad  refused  to  send  him 
whisky  by  the  son.  The  defendant  asked  the 
coart  to  instruct  the  jury:  "(1)  That  if  tlie 
defendant  knew  the  liquor  was  for  the  father, 
and  not  for  the  minor,  and  that  the  minor 
was  only  a  messenger  for  the  father,  defend- 
ant is  not  guilty.  (2)  That  the  father  had 
the  right  to  use  his  son  as  a  messenger  to 
carry  liquor  to  him.  (8)  Tliat  if  the  father 
purchased  liquor  for  himself,  and  the  defend- 
ant knew  this,  under  the  facts  as  testified  in 
this  case,  it  would  be  a  sale  to  the  father,  and 
not  to  the  son,  and  defendant  would  not  bo 
guilty."  These  instructions  were  declined, 
and  "  the  judge  instructed  the  jury  that  if  they 
believed  the  evidence  the  defendant  was 
guilty."  Defendant  excepted.  There  was  a 
verdict  of  guilty,  judgment,  and  appeal. 


I  Concerning  the  illegal  sale  or  delivery  of  intoz- 
loating  liqpor  to  a  minor,  see  Topper  v.  State, 
(Ind.)  ao  N.  E.  Elep.  009,  and  cases  cited;  Blair  r. 
State,  (Ga.)  7  S.  K.  Rep.  865;  People  v.  Welch, 
(Mich.)  89  N.  W.  Rep.  747,  and  note;  Page  v.  SUle, 
(Ala.)  4  South.  Rep.  607,  and  note. 


We  sre  unable  to  see  how  this,  upon  the 
facts  stated,  can  be  re^puded  as  either  a  sale 
or  a  gift  to  the  minor.  It  was  not  a  gift  to 
anybody.  It  was  a  sale  to  the  father,  and 
the  son  was  only  a  messenger  It  was  not  a 
sale  to  the  son.  The  cases  of  State  v.  Law- 
rence, 97  N.  C.  492,  2  S.  E.  Rep.  367,  and 
State  V.  McBrayer,  98  N.  C.  619. 2  S.  E.  Rep. 
755,  relied  on  by  the  attorney  general,  are  not 
applicable  to  this  case.  In  those  oases  the 
sales  or  gifts  were  made  to  minors,  and  for 
the  use  of  the  minors.  In  the  former  case 
the  father  had  given  the  liquor  dealer  pei^ 
mission  to  give  spirituous  liqnors  to  the  son, 
and  it  was  properly  held  that  the  permission 
of  the  father  could  not  "suspend  the  statute," 
and  authorize  a  sale  or  gift  of  intoxicating 
drinks  to  tlie  son.  In  the  case  before  us  the 
sale  was  to  the  father,  and  for  the  father,  and 
it  was  only  sent  by  the  son  as  messenger  for 
the  father.  The  court  can  only  pass  upon 
the  law  applicable  to  the  facts,  and  the  very 
forcible  argument  of  the  attorney  general  was 
addressed  rather  to  the  moral  than  the  legal 
aspects  of  the  case.  Prior  to  the  emancipa- 
tion of  slaves  it  was  unlawful  to  give  or  sell 
liquor  to  slaves  without  the  written  consent 
of  the  owner  or  manager  of  the  slaves.  In 
State  V.  McNair,  1  Jones,  (N.  C.)  180,  the 
defendant  was  indicted,  and  the  proof  was 
that  the  defendant  had  delivered  liquor  to  a 
slave  upon  the  order  and  for  one  Higgs,  who 
was  the  overseer.  The  court  held  a  convic- 
tion and  judgment  upon  this  evidence  to  be 
erroneous,  and  Nash,  C.  J.,  said:  "The  act 
nnder  which  the  indictment  is  found  had  no 
intention  to  abridge  the  legitimate  use  of  his 
slave  by  the  owner.  It  is  stiU  left  him.  It 
is  not  denied  he  may  use  him  as  his  agent." 
Fred  Gardner  was  but  the  agent  or  messen* 
ger  of  his  father.  The  sale  was  to  the  father. 
There  is  error. 


ow  N.  c.  Zl) 
M1LI.HISBB  «.  Erdhann  et  at, 

{Supreme  Court  of  North  CairoUma.   Hay  7, 1880.) 

Sals— Whbn  Titui  Passbb. 

A  dealer  in  leaf  tobacco,  In  reply  to  a  written  re- 
quest for  samples,  expressed  the  samples,  and 
sent  a  letter  in  which  the  terms  were  stated  to  be 
"8, 4,  Mid  6  months'  notes. "  An  order  was  given, 
which  was  filled,  the  sliipment  being  made  by  ex- 
press, and  blank  notes,  drawn  as  above,  forwarded 
by  mail,  with  a  request  to  "retom  signed  in  set- 
tlement at  earUeet  convenience. "  The  vendee 
proposed  payment  by  time  drafts,  which  the  deal- 
er deohned,  longer  time,  however,  being  offered 
on  the  notes.  Held,  that  plaintiff  was  not  bonnd 
by  a  clause  at  the  head  of  a  bill  rendered  to  the 
vendee,  to  the  effect  that  all  sales  not  settled  in  10 
days  should  be  subject  to  draft,  especial^  as  the 
vendee,  In  agreeing  to  sign  the  drifts,  did  not  In 
any  way  signify  his  assent  to  the  terms  at  the 
head  of  the  bill,  and  tliat  the  oontraot  of  sale  was 
not  complete  until  the  notes  were  delivered. 

Appeal  from  superior  court.  Graven  conn- 
ty;  Graves,  Judge. 

This  was  an  action  of  claim  and  delivery, 
tried  liefore  Graves,  J.,  at  the  February 
term,  1888,  of  Craven  superior  court.  The 
plaintiff  testified  that  during  the  year  1885 
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and  Bliiee  be  waa  doing  business  in  Bicb* 
mond,  Ya.,  as  dealer  in  leaf  tobacco  for  the 
manufacture  of  cigars,  and  that  during  said 
time  the  defendant  Erdmann  was  doing  busi- 
ness in  New  Berne.  K.  C. ;  that  on  or  about 
the  28th  of  November.  1885,  the  plaintiff  re- 
ceived from  said  defendant  a  postal-card  as 
follows: 

"Newbern.  Nov.  27th,  '85.  Dear  Sir: 
Are  you  still  in  the  leaf  business?  If  so, 
send  me  samples  of  some  binders;  good  stock; 
and  samples  of  Havana  and  Havana  wrap* 
pera.  if  you  have  some  real  nice  stock  on 
hand.  You  may  also  send  me  samples  of 
Hustorick  wrapper,  if  you  have  nice  goods. 
Yours,  Sec.,  C.  Erduamn." 

To  which  plaintiff  replied  as  follows: 

" December Ist,  1885.  DearSir:  Inieplyto 
yours  of  the  27th,  I  have  sent  you  the  follow- 
ing samples  per  express:  Yeg.  20  Havana 
@  SI.  10;  do.  Genuine  Y.  A.  @  $1.25;  6  do. 
wrappers  @  $1.25;  876  No.  488-89  wrappers 
@  25c.;  242  No.  466-86  wrappers  @  86c.; 
151  No.  488-88  wrappers  @  85c.;  11  No. 
486-86  binders  @  12c. ;  16  No.  487-87  do.  @ 
12c.  Terms,  3,  4,  and  5  months'  notes.  I 
have  put  these  goods  down  very  low,  and 
hope  to  receive  your  order,  as  I  feel  sure  the 
goods  will  give  you  entire  satisfaction. 
Awaiting  your  prompt  reply,  I  remain. 
Yours,  &c.,  Chas.  Millhiseb." 

Not  hearing  from  Erdmann  in  tlie  mean  i 
time,  the  plaintiff,  on  December  13,  1885, 
sent  to  him  a  letter  as  follows: 

"Please  let  me  hear  from  you  in  regard  to 
samples  •  leaf '  sent  you  December  let,  from 
which  1  hope  you  have  been  able  to  make  a 
selection.  Trusting  to  hear  from  you,  and 
■oliciting  your  kind  favors,  which  shall  have 
prompt  and  l)est  attention,  Yours,  &c., 
Gbas.  Millbisbr." 

That  Erdmann  received  the  samples  in 
due  course,  and  also  the  letters  above  set  out; 
and  on  December  27.  1885,  the  plaintiff  re- 
ceived a  letter  from  Erdmann  as  follows: 

"New  Berne,  Dec.  25th,  1885.  Dear  Sir: 
You  can  send  me  the  following  goods:  C^e 
242  and  151 ;  the  two  best  bales  Havana  No. 
16  and  6;  and  the  binders  I  don't  like.  I 
must  have  better  ones.  If  yon  have  better, 
you  may  send  me  one  case,  and  I  would  like 
to  have  a  nice  case  of  cheap  dgars  at  about 
$10  per  thousand,  put  op  50  in  a  l>ox.  Hop- 
ing business  is  good  with  you,  lam.  Sec..  C. 
Ekdmann.  p.  S.  Yon  send  the  tobacco. 
Be  sure  and  give  me  weight  for  government 
book." 

That  on  December  28, 1885,  the  plaintiff 
mailed  to  Erdmann  the  following  letter, 
which  contained  the  invoice  and  the  three 
promissory  notes  therein  mentioned,  all  of 
whicli  were  received : 

"Dear  Sir:  Your  favor  25th  received,  and  I 
hand  you  Inclosed  invoice  of  two  cases  wrap- 
pers and  two  bales  Havana,  shipped  by 
steamer  as  per  your  order.  Am  sorry  the 
binders  do  not  suit  you.  As  I  do  not  han- 
dle any  Penn.  cigars,  I  turn  your  order  over 
to  Messrs.  H.  Brownheld  &  Bro.,  who  said 


they  mmld  send  yoa  samplea.  Indosed  I 
hand  yon  three  notes  at  three,  four,  and  five 
months,  whidi  please  make  payable  at  your 
bank  and  return  signed  in  settlement  at  earli- 
est convenience,  and  oblige.  Yours,  truly, 
Chas.  Millhisbb." 

On  the  same  day  the  plaintiff  shipped  by 
steam-boat  the  tobacco  as  set  forth  in  the  let- 
ter, and  it  was  admitted  that  the  same  was 
duly  received  by  Erdmann,  and  that  the 
value  thereof  was  as  stated  in  the  complaint, 
to-wit.  $400.  The  defendant  Erdmann  did 
not  execute  and  send  to  plaintiff  his  notes; 
and  on  January  16,  1886,  plaintiff  received 
from  said  defendant  a  postal-card  as  follows: 

"Dear  Sir:  I  just  received  the  goods. 
Send  drafts  to  acceptance;  as  long  time  on 
them  as  possible.  1  will  acc^t  and  return. 
That  is  the  way  I  do  with,  the  rest  of  the 
dealers.    Yours,  truly,  C.  Erdmann." 

On  the  same  day  the  plaintiff  replied: 

"Dear  Sir:  Your  favor  of  the  15th  is  re- 
ceived, and-  in  reply  will  say  that  when  I 
sent  yoa  samples  I  wrote  you  on  December 
1st,  giving  you  price  and  terms, — notes  at 
three,  four,  and  five  months.  It  is  with  this 
understanding  you  ordered  the  goods,  and  on 
these  t«rms  I  shipped  the  goods.  More  than 
half  your  bills  is  Havana,  on  which  the  duty 
is  85  cents  per  pound,  and  must  he  paid  in 
cash  l)efore  goods  can  be  removed,  and  the 
balance  of  time  is  never  over  90  days  on  Ha- 
vana; but  I  have  put  all  this  in  your  bill,  as 
agreed  upon,  at  three,  four,  and  five  months, 
which  is  an  average  of  four  months'  time  to 
all;  but  you  can  either  send  me  the  notes  at 
three,  four,  and  five  months,  or,  if  you  pre- 
fer, you  may  make  five  notes  at  two,  three, 
four,  five,  and  six  months  from  date  of  ship, 
ment,  December  28t^.  This  is  the  l>est  I 
can  do.  I  cannot  regulate  my  business  by 
what  some  other  houses  do.  The  regular 
terms  of  some  of  the  l>e8t  and  largest  New 
York  firms  are  four  months'  note  on  seed 
leaf,  and  duty  cash,  and  ninety  days'  note  tot 
balance  on  Havana  tolutcco;  but  I  gave  yon 
more  liberal  terms.  I  gave  you  prices  and 
terms  as  per  my  letter  of  December  1st  at 
three,  four,  and  five  months'  notes,  and  it 
was  on  these  terms  you  bought  the  goods, 
and  you  should  make  settlement  accordingly; 
but  I  inclose  you  five  notes  at  two,  three, 
four,  five,  and  six  months,  and  you  can  teke 
your  choice, — either  send  the  first  three  notes 
or  these  five  notes,  which  I  trust  will  be  sat- 
isfactory. But  if  you  are  not  satisfied  you 
will  please  return  me  the  entire  lot  of  goods, 
and  send  me  shipping  receipte.  and  oblige, 
yours,  &c.,  Chas.  Millhiseb.  " 

That  Erdmann  did  not  reply  to  this  letter, 
and  did  not  send  his  not^  as  therein  re- 
quested, nor  any  notes.  Plaintiff,  failing  to 
get  the  notes,  or  a  return  of  the  tobacco, 
came  to  New  Berne,  and  on  February  7, 1886, 
made  a  demand  on  W.  W.  Clark  and  all  the 
defendants  for  the  tobacco  aforesaid,  the  de- 
livery of  which  was  refused.  It  was  admitted 
that  the  tobacco  was  in  the  actual  possession 
of  the  defendant  John  Schissler  at  the  time 
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<if  demand.    Plaintiff  fnrttier  testified  that  I 
he  had  contracted  to  sell  the  tobacco  for  the  i 
negotiable,  promissory  notes  of  the  defend-  { 
ant  Erdmann.  as  set  forth  in  the  above  cor- 1 
respondence,  and  only  on  the  terms  tlierein ' 
stated;  and  that  said  defendant  tiad  not  com-  '■ 
plied  with  said  contract;  that  said  notes,  such  i 
as  taken  in  the  course  of  trade,  are  of  value  to  i 
the  plaintiff  as  commercial  paper.     The  de-  { 
fendants  introduced  the  following  evidence:  { 
An  assignment  of  defendant  Erdmann  of  a  \ 
stock  of  goods,  which  included  the  said  lot  ] 
of  tobacco,  to  W.  W.  Clark,  for  the  benefit  of  i 
creditors,  recorded  on  the  28th  of  January,  | 
1886;  that  said  assignee  at  once  took  charge , 
of  said  stock,  and  placed  it  in  the  hands  of  > 
defendant  Schissler,  as  bis  agent.    It  wasj 
admitted  that  no  part  of  the  contract  for  the 
purchase  of  said  tobacco  was  ever  registered. 
The  defendant  introduced  a  bill  for  the  goods 
in  controversy,  which  was  sent  to  the  de- 
fendant 0.  Erdmann  at  the  time  of  the  ship- 
ment of  the  goods  by  the  plaintiff,  of  which 
the  following  is  a  copy: 

All  sales  not  settled  in  Ten  Days  from  date 

of  purchase  subject  to  Draft  with 

Current  Exchange  on  New 

York  or  Richmond. 


AU  Mttlcmanta  ot  aoconatal 

to  b«  mode  direct  with 

til*  Arm. 


II 


All  claims  must  Iw  madt 

within  fire  days  attw 

receipt  ol  goods. 


BiCHHOND,  Ya.,  Dec.  28, 1885. 
Mr.  G.  Erdmann,  New  Berne,  N.  C, 
Bought  of  Chas.  Milluiser, 
Manufacturer  of  Fine  Cigars.  Packer  of  Seed 
Leaf,  and  Importer  of  Havana  Tobacco. 
Interest  wUl  be  charged  on  all  accounts  not 
paid  at  maturity. 
Twms:  8,  4,  and  5  Mos.  Notes. 

No.  15  South  18th  Street.   • 


1  Caae  Wrappers, 
Ho.  in.      483— n— 4(H)  ttw.,        O    »a.   tl».00 

1  Caw  Wrappers, 
No.  MS.       46e-M-S80  lbs.,         •    ita.      ua.M 

1  Bale  Harana, 
y<ea.MNo.    1.077  No.  13»-U— 

107  lbs..  •  tuu      Ittat 

1  Bale  Harana, 
▼<es.  •  No.     1.0S6  No.  U4— is— 

ISlllw.,  O    Ut      U1.18 

DnvasA  M  9lt»M 

0.  D.  Line,  via  Norfolk. 


The  defendants  insisted  that  an  issue  should 
be  submitted  to  the  jniy  as  to  the  waiver  of 
the  condition  upon  which  the  goods  were 
agreed  to  be  sold,  arising  from  the  delivery  of 
the  goods  to  the  defendant  Erdmann  by  the 
plaintiff  before  the  performance  of  the  condi- 
tion, and  the  circumstances  attending  the  de- 
livery. The  court  held  that  there  was  no  ques- 
tion of  fact  for  the  jury,  and  gave  judgment 
for  the  plaintiff.  The  defendants  excepted 
and  appealed. 

W.  W.  Clark,  for  appellants.  Clement 
Mardy,  for  respondent. 

Avert,  J.  This  case  was  before  this  court 
at  the  September  term,  1887.  98  N.  C.  292, 
3  S.  E.  Rep.  521.  A  new  trial  was  then 
awarded  to  the  plaintiff,  and  the  court  said: 


"No  Side  of  the  tobacco  was  oonsammatod  or 
made  effectual  under  the  contract.  There 
was  only  an  agreement  to  sell,  which  was  not 
perfected.  The  plaintiff  did  not  agree  or  in- 
tend  to  part  with  the  title  to  his  tobacco  un- 
til he  received  the  notes,  and  Erdmann  had 
no  right  to  expect  to  get  title  to  it  until  he 
sent  the  notes. "  The  case  comes  up  now  on 
the  defendants'  appeal;  but  the  facts  are  pre- 
cisely those  stated  in  the  former  case,  except 
that  a  copy  of  the  account  rendered  by  the 
plaintiff,  including  bill-heads,  and  dated  De- 
cember 28, 1885,  is  put  in  evidence.  It  ia 
plain,  as  decided  by  this  court,  that  the  let- 
ters of  the  parties  written  December  1,  Do* 
cember  25,  December  28,  1885,  and  two  of 
January  16,  1886,  establish  a  contract  be- 
tween the  parties,  slightly  modified  by  the  in- 
dulgence of  the  plaintiff,  extended  at  defend- 
ant's request,  but  still  an  agreement,  assented 
to  by  both,  that  the  contract  should  l>e  com- 
plete, so  as  to  pass  title  to  the  tobacco,  on  the 
return  to  the  plaintiff  of  the  notes  signed  by 
the  defendant.  We  cannot  agree  that  the 
plaintiff  stiall  be  bound,  and  this  express  con- 
tract abrogated  or  varied,  by  an  implication 
arising  out  of  a  note  at  the  top  of  his  bill- 
head, especially  when  the  defendant  agreed 
to  sign  the  drafts,  but  did  not  in  any  way 
signify  his  assent  to  the  terms  printed  at  the 
head  of  the  bill,  and  was  in  no  way  bound  by 
a  proposal  to  buy  on  such  terms.  If  there  had 
been  no  correspondence  in  reference  to  terms, 
and  the  goods  had  t)een  ordered,  shipped,  and 
received  with  no  allusion  to  the  time  or  man- 
ner of  payment,  except  that  contained  in  the 
account  rendered,  we  would  have  deemed  it 
our  duty  to  give  grave  consideration  to  the 
argument  of  the  learned  counsel  for  defend- 
ant and  the  authoritiee  cited  by  him.  There 
is  no  error.    The  judgment  must  be  affirmed. 


(W  va.  109) 
Nobl'8  Ash'r  v.  Noel's  Ask'b  «t  aZ. 
{.Sufireme  Court  of  AppeaU  of  Virginia.    Kay 

Wills — Constscotioii— Dbcrbb. 

1.  Testator,  after  devising  certain  land  to  his 
wife,  directed  all  the  residue  to  be  equally  divided 
among  his  children.  The  will  referred  to  a  mem- 
orandum book  of  advanoements,  which  testator 
wished  to  accompany  the  will  "in  order  tliat  an 
equal  distribution  of  my  estate  may  be  made." 
Having  survived  his  wife,  he  added  a  codicil,  de- 
vising to  a  son  certain  land,  and  reciting  that  the 
death  of  his  wife  and  other  considerations  induced 
him  to  modify  his  wUL  The  codicil  referred  to  the 
fact  that  the  son  had  lived  with  him,  and  been  of 
great  service  and  comfort  to  him.  It  then  revoked 
somuchofthewUlaswasinconsistontwithit.  The 
land  was  not  valued  in  the  oodioil,  nor  was  there 
any  entry  concerning  it  in  the  memorandum  book. 
Held,  that  the  son  took  the  land,  in  addition  to  his 
share  under  the  original  will,  without  any  aooount- 
ahtlity  therefor. 

2.  A  decree  construed  a  will  and  adjudged  that 
a  devisee  was  entitled  to  certain  land,  but  to  no 
other  property  of  the  testator,  nnlees  he  would 
bring  into  hotch-pot  and  account  for  the  land,  and 
in  that  event  that  he  might  share  in  other  prop- 
erty. The  value  and  bonndaries  of  the  land  had  not 
been  ascertained.  The  residue  of  the  ostate  had 
not  been  sold,  nor  the  debto  ascertained,  nor  any 
account  taken  of  advancements.    Held,  that  the 
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decree  was  Interlocntory,  and  not  final,  as  oonoem- 
inK  tlte  devisea. 

8.  A  later  decree  confirming  a  survey  made  tmder 
an  order  in  the  former  decree,  and  aajnaUng  costs 
In  the  snit,  did  not,  together  with  the  former  de- 
cree, constitute  a  final  adjudication,  so  as  to  bar  a 
petition  for  rehearing,  not  filed  within  a  year  after 
Vae  entering  of  the  later  decree. 

4.  The  fact  that  the  devisee  had  filed  and  with- 
drawn with  leave  of  court  a  petition  for  a  rehear- 
ing of  the  decree  does  not  estop  his  administrator 
from  filing  a  similar  petition. 

Petition  by  James  F.  Koel's  adminiatrator 
for  a  rehearing  of  a  decree  construing  the 
will  of  Richard  Noel.  The  rehearing  was 
denied,  and  the  petitioner  appeals. 

W.  B.  Pettlt,  for  appellant,  ahepherd  & 
King  and  Thomas  8.  Martin,  for  appellees. 

Lewis,  P.  This  is  an  appeal  from  sundry 
decrees  rendered  by  the  circuit  court  of 
Fluvanna  county  in  a  suit  which  was  brought 
to  obtain  a  construction  of  the  will  of  Richard 
Noel,  deceased,  and  to  have  the  proper  ac- 
counts taken,  and  the  estate  administered 
under  the  supervision  of  the  court.  The 
will  is  dated  September  16,  1853,  and,  after 
devising  certain  property  to  his  wife  for  her 
life,  the  testator  dircM^  that  all  the  rest  and 
residue  of  his  estate  be  equally  divided 
among  his  children,  of  whom,  at  the  date  of 
the  will,  there  were  six.  The  will  also  refers 
to  a  certain  memorandum  book  kept  by  the 
testator  to  show  the  advancements  made  by 
him  to  his  children,  and  "which  book,"  be 
says,  "1  intend  to  accompany  this  will,  in 
order  that  an  equal  distribution  of  my  estate 
may  be  made  after  my  death."  The  testator 
survived  his  wife,  and  on  the  20th  of  October, 
1880,  he  added  a  codicil  to  bis  will,  whereby 
be  devised  to  his  son,  James  P.  Koel,  a  por- 
tion of  bis  mansion-house  tract  of  land  in 
fee-simple,  reciting  that  the  death  of  his  wife 
and  other  considerations  had  induced  him  to 
desire  to  make  certain  modifications  of  his 
will,  which  he  thereupon  proceeded  to  specify. 
And  in  the  third  item  of  the  codicil  he  said: 
"I  hereby  revoke  and  annul  so  much  of  my 
will  aforesaid  as  may  in  any  wise  be  incon- 
sistent with  the  provisions  of  this  codicil." 
The  principal  question  in  the  court  below 
upon  the  merits  of  the  case  was  as  to  the  ef- 
fect of  the  devise  to  the  said  James  P.  Noel 
of  the  land  mentioned  in  the  codicil.  By  a 
decree  entered  on  the  IStb  of  September, 
1884,  the  circuit  court  held  that  he  was  "en- 
titled to  have  and  to  hold  in  fee-simple  the 
specific  parcel  of  land  mentioned  in  the  cod- 
icU,  but  that  he  is  not  entitled  to  share,  and 
tball  not  be  allowed  to  share,  in  any  other  es- 
tate, real  or  personal,  of  which  the  said  Rich- 
ard Noel  di^  seised  or  possessed,  unless  he 
is  willing  to  bring,  and  does  bring,  into 
hotch-pot,  and  account  for  the  value  of  the 
said  land  mentioned  in  the  codicil. "  In  No- 
vember, 1885,  James  F.  Noel  filed  a  petition 
for  a  rehearing  of  the  above-mentioned  de- 
cree, which  petition,  at  a  subsequent  term, 
was,  by  leave  of  the  court,  withdrawn,  and 
at  the  April  term,  1887,  a  petition  to  the 
like  effect  was  presented  by  the  administra- 


tor of  the  said  James  P.  Noel,  who  in  the 
mean  time  had  died.  Bat  the  court,  being 
of  opinion  that  the  decree  of  the  IStb  of  Sep- 
tember, 1884,  was  a  final  decree,  so  far  as  the 
said  James  P.  Noel  was  concerned,  and 
therefore  that  the  petition  was  nut  filed  in 
time,  entered  a  decree,  and  dismissed  the  peti- 
tion, whereupon  this  appeal  was  taken. 

The  first  question,  therefore,  to  be  deter- 
mined is  whether  the  decree  of  the  Septem- 
ber term,  1884,  is,  as  the  circuit  court  held,  a 
final  decree;  for,  if  it  was,  then  the  applica- 
tion to  rehear  it  was  not  made  within  the 
time  prescribed  by  the  statute  for  a  bill  of  re- 
view to  be  filed,  and  the  decree  dismissing 
the  petition  is  right,  and  must  be  affirmed. 
The  characteristics  of  a  final  decree,  as  con- 
tradistinguished from  an  interlocutory  de- 
cree, have  been  so  often  pointed  out  by  this 
court,  and  are  now  so  familiar  to  the  profes- 
sion, that  little  need  be  said  upon  the  sub- 
ject in  this  opinion.  "According  to  the  uni- 
form  decisions  of  this  court,  a  decree  which 
disposes  of  the  whole  subject,  gives  all  the 
relief  that  is  cohtemplated,  and  leaves  noth- 
ing to  be  done  by  the  court,  is  only  to  be  re- 
garded as  final.  On  the  other  hand,  every 
decree  which  leaves  anything  in  the  cause  to 
be  done  by  the  court  is  interlocutory  as  be- 
tween the  parties  remaining  in  court." 
Ryan  v.  McLeod,  82  Grat.  376.  If  anything, 
no  matter  what,  remains  to  be  done  by  the 
court  in  the  cause,  and  the  parties,  nor  any 
one  of  them,  are  not  put  out  of  court,  the  de- 
cree is  not  final,  but  interlocutory.  No  case 
has  been  decided  by  this  court,  said  Judge 
Baldwin  in  Cocke  v.  Gilpin,  1  Rob.  (Va.) 
22,  in  which  the  decree  has  been  held  to  be 
final,  where  the  judicial  action  of  the  court  in 
the  cause  has  not  been  exhausted.  He  used 
the  expression  "further  action  of  the  court  in 
the  cause,"  be  said,  to  distinguish  it  from 
that  action  of  the  court  which  is  common  to 
both  final  and  interlocutory  decrees,  and 
which  may  be  regarded  as  not  in,  but  beyond, 
the  cause,  namely,  such  measures  as  are  nec- 
essary to  carry  the  decree  into  execution, 
and  which  do  not  affect  the  merits  of  the  case 
as  previously  adjudicated.  See,  also,  Ryan 
V.  McLeod,  32  Grat.  367;  Rawlings  v.  Raw* 
lings,  75  Ya.  76;  Jameson  v.  Major,  ante, 
480,  (decided  at  the  present  term,)  and  cases 
cited.  Tested  by  this  rule,  the  decree  of  the 
September  term,  1884,  Is  not  final,  but  inter- 
locutory. It  did  not  put  the  appellant's  in- 
testate out  of  court,  nor  was  the  judicial 
action  of  the  court  in  the  cause  exhausted  as 
to  his  rights.  It  did  not  profess  to  end  the 
case  as  to  him,  leaving  nothing  further  to  be 
done,  so  fkr  as  he  was  concerned.  On  the 
contrary,  the  option  was  given  him  to  ao> 
cept  an  entirely  different  measure  of  relief 
from  that  indicated  in  the  provision  of  the 
decree  declaring  him  to  be  entitled  to  hold  in 
fee-simple  the  specific  parcel  of  land  men- 
tioned in  the  codicil  to  the  will,  which  was  to 
bring  the  land  into  hotch-pot,  and  in  that 
ev«nt  to  share  in  "the  other  estate,  real  and 
personal,  of  which  the  said  Richard  Noel  died 
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seised  or  possessed."  MoreoTer,  neither  the 
value  nor  the  boundaries  of  the  land  had 
been  ascertained,  which  was  a  necessary  pre- 
liminary to  bringing  the  land  into  hotch-pot; 
nor  had  the  residue  of  the  estate  been  sold, 
the  debts  ascertained,  nor  any  account  taken 
of  advancements;  all  of  which  was  necessary 
to  be  done  to  enable  tlie  said  James  P.  Noel 
to  intelligently  act  in  making  the  choice 
given  him  by  the  decree.  The  court  could 
hardly  have  intended  by  its  decree  to  reqnire 
a  choice  to  be  made  before  It  furnished  the 
necessary  light  by  which  to  make  it,  and 
hence  it  did  not  intend  to  enter — at  all  events 
it  did  not  enter — a  decree  prematurely  ex- 
hausting Its  judicial  action  in  the  matter. 
It  is  not  disputed  that  a  decree  may  be  final 
as  to  one  party  and  not  as  to  another  in  the 
same  cause.  Boyali'sAdm'rs  v.  Johnson,  1 
Rand.  (Ya.)  421.  But  it  cannot  be  final  as 
to  any  party  who  is  not  put  out  of  the  cause. 
As  to  any  party  remaining  in  the  court,  it 
can.  in  the  nature  of  things,  be  only  inter- 
locutory. It  is  clear,  therefor?,  that  the  de- 
cree in  question  is  of  that  character.  The 
said  James  P.  Noel  was  not  put  out  of  the 
cause,  for  the  election  tendered  liim  by  the 
decree  could  only  be  made  in  the  cause;  and, 
if  it  could  only  be  made  in  the  cause,  and  not 
until  after  the  court  had  put  it  in  his  power 
to  elect  intelligently,  as  cannot  be  success- 
fully denied,  then  he  remained  in  the  court, 
and  the  decree  was  not  final,  but  interlocu- 
tory. The  decree  undoubtedly  settled  the 
principles  of  the  cause,  so  far.  at  least,  as  he 
was  concerned,  but  that  does  not  make  it  in 
its  character  any  the  less  interlocutory. 
Further  action  by  the  court,  in  order  to 
finally  determine  his  rights  in  the  cause,  was 
necessary  and  contemplated,  and  that  is  de- 
cisive of  the  matter. 

The  appellees,  however,  contend  that  the 
decree  of  April  term,  1885,  taken  in  connec- 
tion with  the  decree  of  September  term,  1884, 
constitutes  a  final  adjudication  of  the  cause, 
and  that,  as  both  of  those  decrees  were  en- 
tered more  than  one  year  before  the  petition 
for  a  rehearing  was  filed,  the  pL-tition  was 
rightly  dismisseid.  We  think  this  position 
also  is  untenable.  The  decree  of  September 
term,  1884,  in  order  to  ascertain  the  proper 
boundary  lines  of  that  portion  of  the  mansion- 
house  tract  of"  land  devised  to  James  P.  Noel, 
directed  the  county  surveyor  to  make  a  sur- 
vey of  tlie  land  according  to  the  directions 
contained  in  the  decree,  and  to  make  report 
to  the  court.  This  was  done,  and  by  the  de- 
cree of  April  term,  1885,  the  surveyor's  re- 
port was  confirmed,  and  in  the  same  decree 
the  costs  of  the  suit  were  ordered  to  be  paid 
by  the  administrator  c.  t.  a.  of  the  testator, 
Richard  Noel,  deceased.  But  this  action  of 
the  court  accomplished  only  a  part  of  what 
remained  to  be  done  by  the  court  when  the 
decree  of  tlie  previous  September  terra  was 
entered.  It  appears  that  the  question  as  to 
the  proper  boundaries  of  the  land,  as  de- 
scribed in  the  codicil  of  the  will,  was  in  dis- 
pute, and  of  course  it  was  necessary  to  de- 


termine that  matter,  as  well  as  to  take  the 
accounts  already  indicated  and  to  settle  the 
estate,  before  the  case  could  be  gotten  in  a 
condition  to  enable  the  said  James  P.  Noel  to 
act  under  the  decree  last  mentioned.  And 
the  fact  that  costs  were  decreed  does  not  at 
all  determine  the  character  of  the  decree,  as 
this  court  has  repeatedly  decided.  "As  to 
the  disposal  of  the  costs,"  said  Judge  Bald- 
win,  in  Cocke  v.  Gilpin,  "that  is  a  matter  (as 
concerns  this  question)  altogether  equivocal; 
for  the  court  has  undoubtedly  the  power  to 
dispose  of  the  costs  which  have  accrued, 
from  time  to  time,  at  any  stage  of  the  cause, 
or  not  to  dispose  of  them  at  Si,  accmxling  to 
its  discretion."  Accordingly,  a  decree  in 
that  cmse,  which  disposed  ot  the  costs,  was 
nevertheless  held  to  be  an  interlooutoiy  de- 
cree. 

It  need  only  be  added,  in  this  oonnection, 
that  the  right  to  a  rehearing  was  not  affected 
by  the  withdrawal  of  the  petition  whidi  was 
filed  by  James  P.  Noel  in  bis  life-time.  The 
petition  was  withdrawn  by  leave  of  the  court, 
and  its  withdrawal  can  in  no  way  be  con- 
strued as  an  adjudication  upon  the  merits  of 
the  case,  or  as  constituting  an  estoppel.  It 
was  nothing  more,  in  effect,  than  a  sort  of 
nonsuit  in  equity,  which  worked  no  injury  to 
any  party  to  the  cause. 

Upon  the  merits,  also,  we  think  the  case  is 
with  the  appellant.  The  decree  ot  the  Sep- 
tember term,  1884,  decided  that  the  said 
James  P.  Noel  was  not  entitled  to  share  in 
the  distributable  estate  of  his  deceased  father, 
unless  he  should  bring  into  hotch-pot.  tbe 
land  speciflcall;  devised  to  him  by  the  codicil 
to  the  will.  This,  we  think,  is  not  tt>e  true  con- 
struction of  the  will,  construing,  as  we  must. 
the  will  and  the  codicil  as  one  iiutrament. 
The  purpose  and  scheme  of  the  Miginal  will 
undoubtedly  was  exact  equality  in  the  dis- 
tribution of  the  testator's  estate  among  his 
children.  Indeed,  the  will  in  express  terms 
so  declares.  But  the  purpose  thus  unmistak- 
ably manifested  was  changed  when,  neatly 
30  years  after  the  date  of  the  will,  the  codicil 
was  written.  His  vrife  was  then  dead,  and 
this  and  other  considerations,  he  declares  in 
the  codicil,  induced  him  to  desire  to  modify 
the  disposition  of  his  real  estate  which  had 
been  made  in  the  will.  And  then  he  goes  on 
to  devise  unto  his  son,  James,  in  fee-simple, 
so  much  of  his  mansion-house  tract  of  land 
as  was  comprised  within  certain  described 
boundaries,  without  any  conditions  or  quali- 
fications whatever,  and  expressly  revokes 
and  annuls  so  much  of  the  will  as  may  in 
any  wise  be  inconsistent  with  the  provisions 
of  the  codicil.  We  think  the  language  of 
the  codicil  and  the  surrounding  circumstances 
show  clearly  a  purpose  on  the  part  of  the  tes- 
tator to  so  far  change  the  scheme  of  the  orig- 
inal will  as  to  give  to  his  said  son,  in  addi- 
tion to  what  had  been  given  him  by  the  will, 
a  portion  of  the  mansion-house  tract  of  land, 
without  any  accountability  therefor.  His 
partiality  in  this  regard  is  manifested  by  tbe 
reference  in  the  codicil  to  the  fact  tliat  hia  son 
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and  bis  wife  had  for  a  namber  of  years  lived 
with  tiim,  and  the  accompanying  declaration 
that  tliey  bad  been  "of  great  service,  as  well 
as  a  great  comfort  and  protection,"  to  him. 
Besides,  the  land  is  not  valued  in  the  codicil, 
nor  is  there  any  entry  concerning  it  in  the 
memorandum  book  of  advancements,  whicli 
the  testator  in  the  original  will  declared  to  be 
the  repository  of  the  evidence  of  such  ad- 
vancements as.  after  his  death,  he  desired  to 
be  charged  against  bis  children  respectively. 
We  thinli,  in  short,  that  the  decree,  in  the 
particular  mentioned,  is  erroneous,  and  must 
therefore  be  reversed  and  annulled. 

As  to  the  interest  in  the  estate  devised  to 
Mrs.  Maxwell,  a  daughter  of  the  testator, 
who  died  without  issue  in  the  life-time  of 
the  latter,  we  say  nothing,  because  we  do 
not  understand  that  the  matter  has  been,  as 
yet,  adjudicated  by  the  circuit  court. 

The  decrees  complained  of  will  therefore  be 
reversed  in  so  far  as  they  are  In  conflict  with 
this  opinion,  and  the  cause  will  be  remand- 
ed to  the  circuit  court  for  further  proceed- 
ings, in  order  to  a  final  decree.  Decree  re- 
versed. 


(30  S. 


C.  489) 

Amdkrson  at  al.  «.  Pilobau. 


(Supreme  Court  aj  South  CaroUna.    March  80, 
1889.) 

MoBTeAesa— FOBKOI/MUKE— CONOTTBBBNT  RlKI- 
DIB8. 

1.  Under  the  modem  practice,  which  allows  the 
mortgagee  in  an  action  to  foreclose  to  obtain  a 
^personal  iudtrment  for  any  deficiency  rematning 
after  a  sale  of  the  premises,  the  rule  that  a  suit  in 
egnity  to  foreclose  and  an  action  at  law  on  the  debt 
may  be  maintained  at  the  same  time  is  not  appU- 
cable. 

2.  Where  a  mortcage  secnres  several  notes  due 
at  different  times,  an  action  to  foreclose,  based  on 
the  non-payment  of  the  Orst  note,  and  brought  be- 
fore the  others  have  become  due,  is  not  an  action 
on  any  but  the  first  note,  though  all  the  notes  are 
casually  mentioned  in  the  oom^aint,  in  stating  the 
nature  of  the  mortgage. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Walla^oe,  Judge. 

3amar  &  Simpson  and  Thompson,  Nieh- 
olla  &  Moore,  for  appellant.  CarlisU  <£ 
Hydriek,  for  respondents. 

MoIvBB,  J.  This  was  an  action  on  a  note 
dated  9th  September,  1885,  whereby  defend- 
ant promised  to  pay  to  the  plaintiffs,  on  the 
iBt  of  November,  1887,  $200,  with  interest 
from  date  until  paid  at  the  rate  of  10  per 
cent,  per  annum,  and  it  was  commenced  on 
the  12th  of  January,  1888.  The  only  de- 
fense set  up  was  that,  at  and  before  the  com- 
mencement of  this  action,  another  action  was 
pending  for  the  same  cause  between  the  same 
parties.  To  support  this  defense  a  record  of 
another  action,  commenced  3d  February, 
1887,  and  still  pending,  was  introduced, 
wherein  the  present  plaintiffs  were  plaintiffs, 
and  the  present  defendant,  together  with  one 
J.  D.  Epps,  to  whom  the  mortgaged  proper- 
ty had  been  conveyed  by  the  defendant  here- 
in, were  defendants.  The  complaint  in  that 
action  alleged:   "(1)  Th^t  on  the  9th  of  Sep- 


tember, 1885,  the  defendant  made  and  deliv- 
ered to  the  plaintiffs  six  promissory  notes, 
bearing  that  date,  for  amounts  as  follows: 
8350,  $200,  9200,  $250,  $200,  and  $200;  and 
set  out  a  copy  of  the  note  first  to  be  paid,  to- 
wit,  the  note  for  $350.  (2)  That  on  the 
same  day  the  defendant,  to  secure  the  pay- 
ment of  the  said  notes,  executed  a  mortgage 
on  certain  real  estate  described.  (3)  That 
on  the  18th  of  January,  1886,  the  mortgage 
was  duly  recorded.  (4)  That  the  said  note, 
of  which  a  copy  Is  above  set  forth,  is  due 
and  payable,  and  no  part  thereof  has  been 
paid.  (5)  That  the  condition  of  said  notes 
and  mortgage  has  been  broken,  and  there  is 
due  and  remalning'unpaid  on  said  notes  and 
mortgage  tbe  sum  of  three  hundred  and  fifty 
dollars,  with  interest, "  etc.  It  was  admitted 
tliat  the  condition  of  the  mortgage  is  that,  if 
the  defendant  "should  pay  tbe  s^d  debt  ac- 
cording to  tbe  terms  of  the  said  notes,  the 
conveyance  should  be  null,"  etc..  and  that 
the  prayer  was  "for  the  foreclosure  of  the 
mortgage;  equity  of  redemption  to  be  barred ; 
tbe  premises  ordered  to  be  sold;  the  proceeds 
to  be  applied  to  the  payment  of  said  debt; 
and  execution  awarded  (or  the  l)a1ance 
against  S.  M.  Rlgram:  and  for  other  and 
further  relief."  It  was  also  admitted  that 
the  note  now  sued  on  is  one  of  the  notes 
mentioned  in  the  complaint  for  foreclosure, 
and  that  at  the  time  tbe  action  for  foreclos- 
ure was  commenced  the  note  for  $850  was 
the  only  one  of  tbe  six  which  had  then  be- 
come payable. 

Tbe  circuit  Judge  instructed  the  jury  that, 
even  if  the  note  now  sued  on  was  included 
in  the  action  for  foreclosure,  the  plea  of  pen- 
dency uf  another  action  between  the  same 
parties,  for  the  same  cause,  would  not  avail 
the  defendant,  because,  under  the  authori- 
ties cited,  a  creditor  who  holds  several  notes 
secured  by  the  same  mortgage  may  sue  at 
law  on  the  notes,  or  any  one  of  them,  and  at 
the  same  time  prosecute  bis  action  in  equity 
for  a  foreclosure  of  tbe  mortgage;  that  be 
may  resort  to  both  remedies  at  the  same  time, 
though  he  will  be  entitled  to  only  one  satis- 
faction. He  also,  on  request,  instructed  tbe 
jury  that,  under  his  construction  of  the  rec- 
ord of  the  action  for  foreclosure,  the  note 
now  sued  on  was  not  included  in  that  action, 
as  it  only  embraced  the  note  for  $350,  set 
out  in  the  complaint,  and  did  not  include  any 
of  the  other  notes. 

Under  these  instructions,  tbe  jury  hav- 
ing rendered  a  verdict  in  favor  of  the  plain- 
tiffs, and  judgment  having  been  entered 
thereon,  the  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record,  which 
substantially  raise  but  two  questions,  to-wit: 
(1)  Whether  a  creditor  holding  a  note  or 
bond  secured  by  a  mortgage  may,  while 
prosecuting  an  action  on  the  equity  side  of 
tbe  court  for  foreclosure  of  his  mortgage, 
in  which  he  asks  that  execution  may  be 
awarded  him  for  any  balance  left  unpaid  by 
the  proceeds  of  the  sale  of  the  mortgaged 
premises,  at  the  same  time  maintain  an  ac- 
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.  tion  on  the  law  side  of  the  court  on  such  note 
or  bond.  (2)  If  not,  whether  the  note  sued 
on  in  this  case  was  included  in  the  action 
for  foreclosure. 

The  circuit  judge  says,  in  discussing  the 
first  question,  that  his  own  impressions  of 
the  law  bad  been  otherwise,  but  the  authori- 
ties cited  required  him  to  chat-ge  as  he  did. 
We  think  bis  honor  was  misled  by  these  au- 
thorities, and  that  his  first  impressions  were 
correct.  The  authorities  relied  on  are  2 
Jones,  Mortg.  §1215.  and  the  case  of  Bur- 
nell  T.  Martin, 12  Doug.  417,  decided  by  Lord 
Mansfield.  But  owing  to  the  radical  change 
in  the  nature  of  a  mor^ge,  effected  by  our 
act  of  1791,  we  do  not  think  these  authorities 
are  applicable.  We  can  very  well  understand 
that,  where  a  mortgage  is  regarded  as  a  con- 
veyance, and  not  as  mere  security  for  a  debt, 
there  is  no  objection  to  allowing  a  mortgagee 
to  proceed  at  the  same  time  to  foreclose  his 
mortgage  and  bring  an  action  at  law  to  re- 
cover judgment  on  the  debt;  for  there  the 
action  for  foreclosure  would  not  afFord  a  com- 
plete remedy,  as  it  did  not  contemplate  a 
judgment  for  any  balance  left  unpaid  by  the 
mortgaged  property.  There  the  mortgagee 
held  the  legal  title  to  the  mortgaged  prem- 
ises, subject  to  the  mortgagor's  equity  to  re- 
deem! and  the  object  of  the  action  to  fore- 
close was  simply  to  cut  off — bar — such  equity, 
and  not  to  recover  the  amount  of  the  debt. 
Here,  however,  there  is,  properly  speaking, 
no  such  thing  as  a  strict  foreclosure;  for  the 
legal  title  remains  in  the  mortgagor,  and  not 
a  mere  equity  to  redeem.  Hence  the  remedy 
of  the  mortgagee  here  is  not  to  foreclose  or 
bar  an  equity  which  does  not  exist,  but  to 
enforce  tlie  payment  of  his  debt  by  a  sale  of 
the  property  pledged  as  security  therefor. 
The  phrases,  "foreclosure  of  a  mortgage," 
and  "equity  of  redemption,"  were  Imported 
here  from  England  along  with  the  body  of 
the  common  law,  and  are  yet  in  constant  use; 
but  it  must  always  be  remembered.  In  order 
to  avoid  being  misled,  that  they  have  ac- 
quired a  totally  different  meaning  here  from 
that  which  they  bore  in  England.  A  mort- 
gagor at  common  law,  having  parted  with 
the  legal  title  by  the  mortgage,  could  only  re- 
gain it  by  paying  the  mortgage  debt,  aud  de- 
manding a  reconveyance  from  the  mortgagee. 
This  was  a  mere  equity,  called  the  "equity  of 
redemption, "  and  the  real  object  and  effect 
of  judgment  of  foreclosure  were  simply  to  cut 
off  this  equity,  and  confirm  the  legal  title  in 
the  mortgagee  free  from  such  equity.  Here, 
however,  the  remedy  of  the  mortgagee  is  by 
an  action  for  the  sale  of  the  mortgaged  prem- 
ises, and  an  application  of  the  proceeds  of 
such  sale  to  the  mortgage  debt;  and,  although 
usually  called  an  action  to  foreclose,  it  is  to- 
tally different  in  its  character,  and  results 
from  a  strict  foreclosure.  This  being  the 
nature  of  the  mortgagee's  remedy,  to  enforce 
which  it  was  necessary  to  ascertain  judicially 
the  amount  of  the  mortgage  debt,  the  prac- 
tice gradually  and  very  naturally  sprang  up 
of  allowing  the  mortgagee  in  such  an  action 


to  obtain,  not  only  an  order  for  the  sale  of 
the  mortgaged  premises,  and  an  application 
of  the  proceeds  to  his  debt,  but  also  a  judg- 
ment, enforceable  by  execution,  for  any  bal- 
ance which  might  remain  unpaid  by  the  pro- 
ceeds of  the  sale.  This  practice,  though  for 
some  years  after  the  passage  of  the  act  of 
1791,  not  recognized  or  acted  upon,  as  It 
would  seem  from  what  is  said  by  Wardlaw, 
Ch.,  in  Wightman  v.  Gray,  10  Blch.  Eq.  532, 
has  now  become  weU  settled,  and  very  gen- 
erally, if  not  universally,  acted  npon,  in  this 
state,  at  least.  This  being  the  case,  we  see 
no  reason  why  the  mortgagee  should  be  per- 
mitted to  harass  Ills  debtor  by  two  soite  at 
the  same  time,  botii  tending  to  the  same  re- 
sult. The  doctrine  laid  down  by  the  author- 
ities relied  on  by  the  circuit  judge,  as  well  as 
those  cited  by  the  counsel  for  plaintiffs  in  the 
argument  here,  can  only  be  sustained  where 
the  action  to  foreclose  a  mortgage  is  regarded 
in  a  different  light  from  what  it  is  here.  The 
reason  given  by  Kent,  Gh.,  in  Jones  v. 
Conde,  6  Johns.  Ch.  77,  why  a  mortgagee  is 
allowed  to  sue  at  law  on  the  bond,  and  at  the 
same  time  prosecuto  his  action  for  foreclos- 
ure in  the  court  of  equity,  is  that  one  is  a 
proceeding  in  rem,  and  the  other  in  per- 
sonam, and  the  same  learned  chancellor,  in 
Dunkley  v.  Van  Buren,  8  Johns.  Ch.  330,  re- 
fused to  allow  a  judgment  for  the  deficiency 
in  an  action  to  foreclose  a  mortgage,  upon 
the  ground  that  "such  a  suit  is  not  intended 
to  act  in  personam,"  but  that  the  mortgagee 
in  such  an  action  "is  confined  in  bis  remedy 
to  the  pledge."  But  in  this  state,  where  the 
mortgagee,  in  an  "action  to  foreclose,"  as  it 
is  called,  is  not  confined  in  his  remedy  to  the 
mortgaged  property,  but  may  also  obtain  a 
personal  judgment,  the  proceeding  being  in 
personam  as  well  as  in  rem,  the  doctrine  of 
those  authorities  is  not  applicable.  The  oon- 
clusion  to  which  we  have  arrived  is  support- 
ed by  what  is  stated  to  have  been  the  opinion 
of  the  equity  court  of  appeals  in  Gray  t. 
Toomer,  5  Rich.  Law,  266,  where  the  law 
court  of  appeals  deemed  it  necessary  to  take 
the  opinion  of  the  court  of  equity. 

Among  the  authorities  cited  in  the  argu- 
ment here  to  support  the  ruling  below  there 
is  one  case  in  ttiis  state  which  requires  some 
notice.  It  is  the  case  of  Hatfield  v.  Kennedy, 
1  Bay,  501.  That  case  was  decided  in  1793, 
long  before  the  practice  of  allowing  a  mort- 
gagee, in  an  action  to  foreclose  his  mortgage^ 
to  obtain  a  personal  Judgment  for  any  tol- 
ance  that  may  remain  unpaid,  after  appiica- 
tion  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  had  been  established,  and  can- 
not now  be  regarded  as  authority  under  such 
practice.  Indeed,  the  question  seems  to  have 
received  but  little  consideration  in  that  case, 
and  the  decision  was  rested  solely  on  Lord 
Mansfdsld's  ruling  in  Bumell  ▼.  Martin, 
supra,  which,  as  we  have  seen,  is  not  appli- 
cable here,  owing  to  the  radical  change  ef- 
fected by  our  statute  in  the  nature  of  a  mort- 
gage, and  the  marked  difference  between  an 
action  for  strict  foredosuie  and  an  action  to 
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enforce  the  payment  of  a  mortgage  debt  by  a 
sale  of  the  mortgaged  premises. 

As  to  the  second  question,  we  agree  with 
bis  honor.  Judge  Waixack,  in  holding  that 
the  note  sued  on  in  the  present  action  was 
not  inclnded  in  the  former  action  to  foreclose 
the  mortgage.  AVhile  it  may  be  true  that 
two  or  more  notes  given  by  the  defendant  to 
the  plaintiiT  may  be  regarded  as  constituting 
but  a  single  cause  of  action,  as  in  Holland  v. 
Kemp,  27  S.  C.  628,  8  S.  £.  Rep.  88,  and 
Latimer  v.  Sullivan,  8  S.  E.  Bep.  689,  it  does 
not  follow  that  they  must  necessarily  be  so 
regarded  in  every  case.  When  the  notes  are 
payable  at  different  times,  and  the  holder  de- 
siras  to  sue  as  soon  as  the  flrst  one  matures, 
and  before  the  others  become  payable,  they 
must  necessarily  be  treated  as  separate  causes 
of  action,  as  no  action  can  be  maintained  on 
a  note  until  after  it  becomes  payable,  except 
under  the  special  circumstances  provided  for 
by  statute,  which  have  no  application  here. 
In  this  case  the  note  now  sued  on  was  not 
payable  until  the  1st  day  of  November,  1887; 
and  as  the  former  action  was  commenced  on 
the  3d  of  February,  1887,  we  do  not  see  how 
it  could  have  been  included  in  that  action. 
Suppose  that  at  the  liearing  of  the  action  for 
foreclosure  of  the  mortgage  the  defendant 
should  be  able  to  prove  that  the  note  for  $850, 
specially  set  out  in  the  complaint  in  that  ac- 
tion, was  a  forgery,  or  that  the  note  had  been 
paid  or  otherwise  extinguished,  bow  could 
any  judgment  be  recovered  in  such  action? 
The  plaintiffs  could  not.  In  such  event,  have 
claimed  judgment  upon  any  of  the  other 
notes,  casually  mentioned  in  the  complaint, 
as  representing  part  of  the  debt  which  the 
mortgage  was  intended  to  secure;  for,  be- 
sides tlie  fact  that  the  complaint  contains  no 
such  allegations  in  regard  to  the  other  notes 
as  would  entitle  the  plaintiffs  to  demand 
Judgment  upon  them,  the  more  material  diffi- 
culty would  be  that,  as  these  other  notes  had 
not  become  payable  at  the  time  of  the  com- 
menoement  of  the  former  action,  the  action 
as  to  tliem  would  fail,  for,  as  is  said  by  Mr. 
Chief  Justice  Simpson  in  Moon  v.  Johnson, 
14  S.  C.  436,  upon  the  authority  of  Bank  v. 
Manufacturing  Co., 3  Strob.  190:  "No  party 
can  recover  in  an  action  which  was  com- 
menced when  the  cause  of  action  had  not  ac- 
crued. " 

It  is  true  that  where  a  mortgage  is  given 
to  secure  a  bond,  with  a  penalty,  conditioned 
for  the  payment  of  a  certain  sum  of  money 
at  a  future  day,  with  interest  payable  an- 
nually, or  in  several  installments,  at  differ- 
ent times,  an  action  may  be  commenced  as 
soon  as  there  is  a  default  in  payment  of  the 
flrst  year's  interest  or  Qrst  installment,  and 
provision  may  be  made  in  the  judgment  for 
the  payment  of  the  subsequent  annual  inter- 
est or  subsequent  installments  as  they  re- 
spectively become  payable,  (BrincI<erhoff  v. 
Thalihimer,  2  Johns.  Ch.  486,)  but  that  is 
upon  the  theory  that  the  obligor  is  liable  to 
judgment  for  the  penalty  so  soon  as  there  is 
default  in  performing  any  one  of  the  condi- 


tions of  the  bond.  What  would  be  the  proper 
mode  of  proceeding  to  render  the  mortgage 
available  security  for  the  payment  of  such 
of  the  notes  as  bad  not  become  payable  when 
the  action  was  commenced,  in  a  case  like  the 
present,  where  the  mortgage  was  not  given 
to  secure  a  bond  with  a  penalty,  but  was 
given  to  secure  sundry  notes,  some  of  which 
had  not  become  payable  when  the  action  was 
commenced,  we  are  not  now  called  upon  to 
consider,  as  no  such  question  is  presented  in 
this  case.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be  affirmed. 

Sdcpson,  C.  J.,  and  MoGowam,  J.,  concur. 


(30  S.  C.  630) 

Moons  et  al.  v.  Babbt  et  al. 

(SupremeCourtofSouthCarolina.  April 4, 1888.) 

DRAJKAas— Assumpsit. 

1.  Gen.  St.  S.  C.  1 118S,  provides  tliat  county  oom- 
mlMioners  may,  upon  the  petition  of  one-third  of 
the  land-owners  for  a  distance  of  five  miles  along 
a  stream,  make  oontraota  for  the  dralnaee  of  the 
lands,  and  assess  the  expense  thereof  on  the 
lands  benefited.  Certain  land-owners  filed  a  pe- 
tition, upon  which  the  oommissloners  contract- 
ed with  plaintilts  to  do  certain  draining,  which 
was  done.  The  commissioners,  In  a  special  pro- 
oeedlng,  to  wliich  the  commissioners,  the  petiuuB- 
ing  land-owners,  and  the  other  Interested  land- 
owners who  had  been  cited  to  answer  the  petition 
were  parties,  decided  that  no  one  was  benefited  by 
irhe  work,  but  assessed  the  cost  on  the  petitionws. 
On  appeal  this  assessment  was  vacated.  There- 
upon plaintiffs  sued  for  the  labor  done,  making 
the  oonunissioners  and  the  land-owners  of  both 
classes  defendants.  Held  that,  the  petitioning 
owners  having  set  in  moUon  the  proceiadings  un- 
der which  the  work  was  d(me,  they  were  liable 
under  an  implied  promise  to  remunerate  plaintiffs 
therefor. 

2.  Neither  the  non-petitioning  land-owners  nor 
the  county  commissioners  are  liable  for  the  work 
80  performed. 

Appeal  fom  common  pleas  circuit  court 
of  Spartanburg  county;  B.  0.  1'besslbt, 
Judge. 

Action  by  Thomas  E.  Moore  and  James  J. 
Caldwell  against  C.  A.  Barry  and  others, 
county  commissioners  of  Spartanburg  coun- 
ty, and  S.  M.  Snoddy  and  others,  to  recover 
for  certain  drainage.  Judgment  for  defend- 
ants on  demurrer,  and  plaintiffs  appeal. 

/.  8.  S.  Thompson  and  Nioholls  A  Moore, 
for  appellants.  Bomar  A  Simpson  and 
Drjmean  A  Sanders,  for  appellees. 

MoOowAN,  J.  In  December.  1880,  S.  M. 
Snoddy,  W.  H.  Bush,  L.  L.  Wingo,  J.  W. 
Bush.  H.  W.  Ballenger,  W.  J.  Bright,  and 
Joseph  L.  Howell,  defendants,  petitioned  the 
then  lx>ard  of  county  commissioners  for 
Spartanburg  county  to  take  the  necessary 
steps  to  have  the  swamp  lands  on  "Jordan's 
Creek"  drained  under  section  1183  of  the 
General  Statutes,  alleging  in  said  petition 
that  they  constituted  a  majority  of  the  land- 
owners on  said  stream,  and  that  the  land 
sought  to  be  drained  was  unfit  for  cultiva- 
tion. The  then  county  commissioners  pro- 
ceeded under  the  statute  to  have  the  other 
landholders  on  said  stream  served  with  a 
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eopy  of  the  petition,  And  to  employ  an  engi- 
neer to  report  npon  the  feasibilitj  of  the  de> 
sired  drainage  and  to  make  specifications 
for  the  work.  After  receiving  the  report  of 
the  engineer,  the  county  comraissioners  con- 
tracted with  the  platntiffs  to  do  certain  ditch- 
ing and  other  work  for  the  purpose  of  the  said 
drainage,  and  furnished  them  with  specifica- 
tions therefor.  The  plaintiffs  undertook  and 
completed  the  work  according  to  the  specifi- 
cations, and  It  was  so  received  by  the  county 
commissioners.  Thereafter  the  county  com- 
missioners, in  a  special  proceeding  to  which 
all  the  defendants  herein  were  parties,  found 
that  no  one  was  benefited  by  said  work, 
though  through  no  default  of  the  plaintiffs. 
But  nevertheless  they  "assessed"  the  origi- 
nal petitioners  to  pay  the  account  rendered 
for  said  services,  1^16.62.  From  this  decis- 
ion the  petitioners  appealed  to  the  circuit 
court,  which  decided  that  said  "assessment" 
"was  made  without  authority  of  law,  "and 
set  It  aslda  Thereupon  the  plaintiffs  insti- 
tuted this  action,  making  parties  defend- 
ant (1)  the  original  petitioners;  (2)  the  otli- 
er  land-owners  on  the  creek  who  were  noti- 
fied; (3)  and  the  county  commissioners  now 
in  office,  as  well  ais  their  predecessors,  who 
were  commissioners  when  the  work  was 
done.  Each  of  the  three  classes  of  defend- 
ants interposed  an  oral  demurrer  as  to  the  lia- 
bility of  themselves,  that  the  complaint  did- 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  sustained  all  of  the  de- 
murrers, and  dismissed  the  complaint.  From 
this  order  the  plaintiffs  appeal,  and  insist 
that  it  was  error  to  dismiss  the  complaint, 
because  the  plaintiff  proved  a  valid  and  just 
claim,  and  that  the  defendants,  or  some  of 
them,  must  certainly  be  liable  therefor. 

The  law  under  which  the  proceedings 
were  instituted  to  drain  "Jordan's  Creek," 
is  as  follows:  "That  the  county  commis- 
sioners be,  and  they  are  hereby,  authorized, 
in  addition  to  the  duties  now  imposed  on 
them  by  law,  to  act  as  commissioners  of 
'  health  and  drainage,'  and  they  are  hereby 
empowered  as  such  commissioners  of  healtli 
and  drainage  to  act  as  follows,  to-wit:  That 
In  cases  where  one-third  of  the  land-owners 
upon  any  water-course,  for  a  distance  of  not 
less  than  five  miles  up  and  down  the  stream 
in  said  county,  slum  desire  to  drain  the  lands 
upon  such  water-course,  the  said  county 
oommissioners  shall,  upon  petition,  personal 
service,  and  the  testimony  of  one  or  more 
competent  en^neers,  be  empowered  to  make 
contracts  for  such  drainage,  and  impose  the 
proper  assessments  upon  the  various  proper- 
ties benefited  by  the  same,  and  the  said  as- 
sessment shall  have  the  force  of  a  legal  judg- 
ment:" provided,  that  each  party  has  the 
right  of  appeal.  It  is  not  denied  that  the 
oommissioners  made  a  contract  with  the 
plaintiffs  to  do  certain  specified  work  in  or- 
der to  drain  the  bottonis  of  the  creek,  or  that 
the  work  was  done  satisfactorily  according 
to  the  specifications;  but  ifi  is  denied  that 
any  one  is  liable  to  pay  for  it.    The  oom- 


missioners, by  the  act,  have  authority  to  Im- 
pose the  proper  assessments  upon  the  vari- 
ous properties  lienefited  by  the  same;  but  it 
seems  to  have  been  ascertained  that  the 
work  "benefited"  nobody,  and  therefore 
Judge  PjtissLirr  held  that  the  power  of  "as- 
sessment" given  by  the  act  was  never  called 
into  existence,  as  the  work  done  did  not 
"benefit  any  properties."  The  whole  proj- 
ect  seems  to  have  been  a  failure  as  to  the 
purposes  intended.  Assuming  that  tliose 
who  put  the  proceediugs  in  motion — the 
original  petitioners— cannot  be  "assessed" 
under  the  terms  of  the  act,  we  suppose,  of 
course,  that  neither  the  non>concurring  land- 
holders, nor  the  county  commissioners,  nor 
the  county  itself,  can  be  "assessed"  under 
the  act  for  the  expenses  incurred.  But  does 
it  necessarily  follow  that  the  plaintiffs  have 
no  remedy  ag^ainst  any  one  to  recover  for 
their  labor  done  under  a  lawful  contract? 
They  took  no  risks  in  the  results  of  the  en« 
torprise.  but  agreed  to  perform  specified  Ia> 
bor  for  a  money  consideration,  and  did  per- 
form it  to  the  satisfaction  of  the  contracting 
parties.  It  is  the  boast  of  the  law,  as  Lord 
Chief  Justice  Holt  exprened  it  in  Ashby 
v.  White,  2  Ld.  Baym.  958:  "If  the  plain- 
tiff has  a  right,  he  must  of  necessity  have  a 
means  to  vindicate  and  maintain  it,  and  a 
remedy,  if  he  is  injured  in  the  exercise  or 
enjoyment  of  it;  and,  indeed,  it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy, 
for  want  of  right  and  want  of  remedy  are  re* 
ciprocal."  It  is  true  that  there  is  another 
principle, — that  when  a  statute  creates  a 
new  right,  and  at  the  same  time  prescribes  a 
special  proceeding  for  enforcing  the  right, 
that  course  must  be  followed  by  any  one 
claiming  that  right  But  is  this  a  proceed- 
ing of  that  kind?  The  plaintiffs  were  in  no 
way  parties  to  the  drainage  proceedings,  and 
are  not  asserting  any  right  under  a  special 
proceeding.  Tlie  drainage  act  does  not  un- 
dertake to  make  any  change  in  the  manner 
in  which  strangers  to  it  may  enforce  their 
contracts  for  work  and  labor,  but,  as  among 
the  parties  concerned,  provides  the  means  to 
compel  unwilling  land-owners  to  pay  their 
share  of  beheficl^  drainage.  If  the  act  pur- 
ports to  go  no  further  than  that,  then,  as  to 
the  expenses  for  unsuccessful  drainage,  there 
was  certainly  a  perfect  "casus  omissus, — a 
case  unprovided  for  by  statute,  in  which  event 
the  common  law  prevails."  1  Bap.  &  L. 
Law  Diet.  178.  The  principle  was  clearly 
stated  by  the  Chief  Justice  in  the  case  of  Ex 
parte  Lewie,  In  re  Gelger  v.  Drafts,  17  S.  G. 
155,  as  follows:  "The  court  of  common 
pleas  is  the  general  fountain  of  justice,  and 
where  the  rights  of  a  citizen,  either  derived 
from  the  common  law  or  the  statutes,  are  in- 
vaded, and  the  power  to  ^otect  is  conferred 
upon  no  special  jurisdiction,  he  may  seek  re- 
dress in  that  court."  Wherever  work  is 
performed  at  the  instance  of  A.,  unless  a 
special  remedy  can  be  enforced»  A.  is  liable 
on  an  implied  promise  in  every  case  to  pay 
the  same.    See  Blount  v.  Guthrie,  5  S.  E. 
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Bep.  890;  Howze  ▼.  Howze.  2  S.  0.  232;  2 
Bl.  Oomm.  443.  We  cannot  say  that  tbe  al- 
legatlona  of  tbe  compdaint  were  not  sufficient 
to  sustain  proof  tending  to  show  that  the 
coanty  commissioners.  In  making  tbe  con- 
tract with  the  plaintiffs,  acted  as  the  agents 
of  those  defendants,  who,  as  the  original  pe- 
titioners in  the  matter  of  the  drainage,  put 
tbe  proceedings  in  motion,  and  in  ttiat  way 
procured  the  work  to  be  done.  We  concur 
with  the  circuit  jadge  In  sustaining  the  de- 
murrers interposed  by  the  county  commis- 
sioners and  by  tlie  non-petitlonijig  land-own* 
ers,  but  we  think  it  was  error  to  sustain 
the  demurrer  and  dismiss  the  complaint  as 
to  the  original  petitioners,  who  put  tbe  pro- 
ceedings in  motion.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit 
court  be  affirmed,  except  as  to  the  defeud- 
ants  who  were  original  petitioners;  and  as 
to  them  that  it  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Suu'SOM,  C.  J.,  and  MoIteBi  J.,  concur. 


(30  S.  C.  649) 

Chaphan  et  al.  v.  Cur  Counoii.  oi 
Chaklkston  et  ai. 

(Suprenw  Court  otf  South  CaroHwu    April  6, 
1889.) 

sxicotobs— powbbs  asd  dctibs  —  uuiii0ip.1i/ 
Bonds. 
1.  Testator  directed  his  estate  to  be  accumulated 
until  his  three  daughters  should  attain  their  major- 
ities or  marry,  when  the  sum  of  935,000  was  to  be 
given  to  eaon,  to  be  preferred  legaoiee.  He  pro- 
vided that  the  sums  should  be  taken  in  the  most 
secure  investments  he  hod,  such  as  the  bonds  of  the 
state,  or  the  city  of  C,  and  placed  in  the  bands  of 
trustees,  for  their  benefit.  If  any  of  the  daughters 
should  die  without  issue,  the  sum  intended  for  her 
should  be  divided  among  testator's  other  children. 
He  gave  his  executors  power  to  sell  any  of  his  es- 
tate in  their  discretion,  excepting  such  public  se- 
onrities  as  he  had  directed  slioula  constitute  the 
t25,00U  legacies  for  his  daughters.  A  provision 
was  made  for  the  setting  apart  of  a  sum  in  secur- 
ities for  his  wife's-  benefit,  and  such  securities 
were  not  excepted  from  the  power  of  sale.  All  of 
the  daughters  died  without  issue,  one  of  them  be- 
fore testator's  death.  At  his  decease  testator 
owned  nearly  enough  state  and  city  bonds  to  make 
up  the  three  sums  fbr  the  daughters,  had  they  all 
lived.  After  the  death  of  the  daughters,  one  of 
the  executors  transferred  some  of  the  city  bonds. 
B.eld,  that  the  will  did  not  take  away  the  common- 
law  right  of  the  executor  to  sell  the  bonds,  the  re- 
striction as  to  the  securities  intended  for  the 
dwighters  being  only  Intended  for  their  personal 
benefit,  and,  as  the  time  for  placing  them  in  the 
hands  of  trustees  never  arrived,  the  exception  did 
not  apply. 

3.  Such  bonds  are  but  ohoses  In  action,  and  un- 
lees  restricted  b^  the  will  the  executor  has  full 
power  of  disposition  over  them. 

S.  One  of  several  executors  can  sell  and  transfer 
Biudi  securities,  the  act  of  one  being,  as  to  the  ad- 
ministraUoa  of  personal  assets,  the  aot  of  all. 

4.  The  burden  of  proving  that  the  particular  se- 
curities transferred  by  the  executor  was  excepted 
from  the  power  of  sale  to  upon  the  person  alleging 
the  Invalidity  of  the  sale. 

5.  Though  the  securities  in  question  were,  in  a 
suit  among  the  parties  interested  under  the  will, 
allotted  to  the  mdow,  that  fact  not  having  been 
brought  to  the  notice  of  the  city  council,  which  was 
not  a  par^  to  the  suit,  the  decree  therein  would 
not  bind  the  oounoll,  and,  the  securities  being  al- 
lowed to  remain  on  the  books  of  the  treasurer 
without  any  effort  being  made  to  transfer  them  to 


the  wtdow,  the  olty  authorities  had  the  right  to 
regard  the  axeontors  as  empowered  to  transfer 
them. 

6.  Tbe  oourt  In  the  suit  mentioned  had  no  Jurls- 
dlotion  to  diBoharxe  the  executors,  even  with  their 
consent,  so  as  to  deprive  them  of  power  to  trans- 
fer the  stock. 

Appeal  from  common  pleas  circuit  court  of 
Cliarleston  county;  J.  J.  Norton,  Judge. 

Action  by  Bobert  Chapman  and  others 
against  tbe  city  council  of  Cliarleston  and  oth- 
ers, to  compel  said  council  to  deliver  certain 
secu  rities,  or  to  account  therefor.  Judgment 
for  defendants,  and  plaintiffs  appeal.  For 
opinion  on  appeal  from  order  overruling  a  de- 
murrer to  the  complaint,  8ee6  S.  £.  Bep.  158. 

Lord  A  Hyde,  for  appellants.  Charles 
Ingletby,  tor  respondents. 

McIVER,  J.  On  the  81st  of  Juiuary,  1859, 
James  Chapman  departed  this  life,  having 
first  duly  made  and  executed  bis  last  will  and 
testament,  with  a  codicil  thereto,  the  one 
bearing  date  the  27th  of  May,  and  the  other 
5th  of  July,  1856.  By  his  will  the  testator 
appointed  his  three  sons,  Thomas  £.,  James, 
and  Robert  U.,  executors,  and  his  wife,  Isa- 
bella, executrix,  and  by  tbe  codicil  he  ap- 
pointed two  additional  executors,  John  W. 
Caldwell  and  James  H.  Wilson.  Tbe  will 
was  admitted  to  probate  on  the  7th  of  Feb- 
ruary. 1859,  and  on  that  day  Bobert  B.  Chap- 
man, John  W.  Caldwell,  and  James  B.  Wilson 
qualiQed  as  executors,  and  on  the  4th  of  Feb- 
ruary, 1860,  James  Chapman  also  qualified. 
The  other  two  persons  named  for  the  purpose 
never  qualified,  though  tbe  records  do  not 
show  that  they  ever  formally  renounced  the 
executorship.  The  several  clauses  of  the  will 
as  set  out  in  the  "case"  are  not  numbered, 
but  for  convenience  of  reference  we  have 
numbered  them  in  regular  order.  By  the 
third  clause  the  testator  gives  to  each  of  his 
three  daughters,  oaming  them,  the  sum  of 
825,000,  saying:  "This  t)equest  to  each  of 
my  said  daughters  I  do  not  intend  shall  in 
anywise  abate  or  contribute,  in  case  of  any 
deficiency  of  my  estate,  but  shall  be  held 
as  a  provision  made  for  my  said  daughters, 
and  to  be  preferred  over  alt  others."  But 
he  goes  on  to  provide  that  if,  from  any  un- 
foreseen contingency,  the  balance  of  his  es- 
tate should  not  yield  a  sufficient  income  to 
afford  an  adequate  support  for  his  widow, 
tiien  the  annual  income  from  each  of  tbe 
sums  given  to  tbe  daughters  shall  be  charged 
with  a  contribution  in  equal  portions  with  so 
much  as  may  be  necessary  to  make  up  a  sum 
sufficient  for  the  proper  maintenance  of  bis 
widow  during  her  life  or  widowhood.  He 
then  directs  "that  the  said  sum  of  twenty-five 
thousand  dollars  sliall  be  taken  in  the  most 
secure  investments  I  liave,  such  as  stocks  or 
bonds  of  the  City  of  Charleston,  or  stocks  of 
tbastateof  South  Carolina;"  and  further  pro 
vides  that  tbe  sums  thus  given  to  the  daugh- 
ters, as  well  as  any  other  portion  of  bis  estate 
to  which  they  l)ecome  entitled  on  the  final 
division  of  his  estate,  "shall  be  taken  and  held 
by  trustees  hereinafter  to  be  named,  and  in 
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the  manner  hereinafter  to  be  provided. "  In 
the  fifth  clause  the  testator  directs  that  the 
whole  of  his  estate  shall  be  kept  together  by 
the  executors  until  the  youngest  daughter 
shall  attain  the  age  of  21  years,  unless  all  of 
the  daughters  shcdl  marry  before  that  period. 
"And  then  and  in  that  event  I  desire  and  so 
devise  that  my  estate  be  divided  in  the  follow- 
ing manner:  First,  that  from  it  shall  be 
taken,  as  is  hereinbefore  directed,  for  each  of 
my  said  daughters,  the  sum  of  $25,000,  in  the 
manner  hereinbefore  directed,  which  shall  be 
transferred  to  trustees  for  my  said  daughters 
hereinafter  named,  and  which  shall  be  held 
by  the  said  trustees  subject  to  the  following 
uses,  trusts,  and  purposes," — going  on  to  de- 
clare the  same;  providing  that,  in  case  any 
of  his  daughters  should  die  leaving  no  issue, 
"then,  and  In  such  case,  the  share  or  portion 
of  my  estate  to  such  daughter  or  daughters 
given  under  this  my  last  will  and  testament, 
shall  cease  and  determine,  and  the  same  and 
every  part  thereof  shall  be  divided  among  my 
other  children,  share  and  share  alike."  In 
the  eleventh  clause  the  trustees  of  the  daugh- 
ters are  named,  and  in  the  twelfth,  after 
naming  the  executors,  the  testator  says: 
"And  I  give  them  power  to  sell  and  dispose 
of  such  parts  of  my  estate  as  they  may  think 
expedient,  except  such  public  securities  as  I 
have  directed  should  constitute  the  sum  of 
twenty-five  thousand  dollars  for  each  of  my 
said  daughters,  and  my  dwelling-house,  with 
the  furniture,  plate,  servants,  and  other  ap- 
purtenances of  the  same."  In  the  fourth 
clause  the  testator  makes  provision  for  his 
wifeduring  her  life  or  widowhood,giving  her, 
among  other  things,  so  much  of  tiie  income 
of  his  estate  as  may  be  necessary  to  maintain 
her  and  such  of  his  children  as  may  require 
it,  in  the  style  to  which  they  were  accustomed 
during  tlie  testator's  life-time;  and  directs 
that  any  surplus  of  such  income  shall  be  in- 
vested annually  by  the  executors  In  approved 
public  securities,  "which  shall  l>e  considered 
as  part  of  my  estate  in  the  division  of  the 
same,  which  I  hereafter  di  rect. "  In  the  sixth 
clause  the  testator  provides  for  his  widow,  in 
case  a  final  division  of  his  estate  shall  become 
necessary,  by  reason  of  the  marriage  of  all 
tiiB  daughters,  or  from  any  other  unforeseen 
cause,  before  the  youngest  daughter  shall  at- 
tain the  age  of  21  years,  and  his  wife  shall 
then  be  alive  and  continue  a  widow,  by 
which,  after  giving  his  dwelling-house  and 
certain  other  property  to  his  wife  for  life  or 
during  widowhood,  he  directs  his  executors, 
in  making  the  division  of  the  estate,  to  "set 
apart  the  sum  of  thirty  thousand  dollars  in 
secure  public  investments,"  the  annual  in- 
come from  which  shall  be  paid  to  the  wife 
during  her  life  or  widowhood,  and  upon  her 
death  or  marriage  this  provision,  as  well  as 
every  other  made  for  the  wife,  "shall  there- 
upon cease  and  determine,  and  the  same  and 
every  part  thereof  shall  be  immediately 
thereupon  divisible  among  my  children  in 
equal  parts  or  shares, "  to  l)e  held  by  them  on 
the  terms  prescribed,  wliich  it  is  not  impor- 


tant to  state.  The  seventh  elanas  makes 
provision  for  testator's  sons,  the  particulan 
of  which  we  do  not  deem  it  necessary  for  the 
purposes  of  this  inquiry  to  state,  further  ttian 
to  say  that  the  plaintiffs'  claim  that  under  the 
limitation  found  in  ttils  clause  they  succeeded 
to  the  share  of  their  father.  The  eighth  and 
ninth  clauses  of  the  will  need  not  be  specially 
noticed,  further  than  to  say  that  they  both 
show  that  no  division  of  the  estate  was  in- 
tended until  the  youngest  daughter  married 
or  attained  the  age  of  21  years.  So  also  us 
to  the  tenth  clause  there  is  nothing  in  it  which 
can  afCect  the  present  controversy.  Tliesame 
remark  is  applicable  to  the  first  and  second 
clauses. 

The  testator  left  surviving  him  his  widow, 
two  daughters,  and  three  sons;   the  other 
daughter  having  died  during  his  life-time, 
leaving  no  issue.    Both  of  the    surviving 
daughters  died   in  1864,  leaving  no  issue. 
Thomas  E.  Chapman,  one  of  testator's  sons, 
died  in  1868,  leaving  two  children,  who  are 
the  plaintiffs  in  this  action;  Bobert  B.  Chap- 
man, another  son,  died  in  1868,  leaving  two 
daughters,  who  are  defendants  herein;  and 
the  third  son,  James  Chapman,  Jr.,  died  in 
1881,  leaving  five  children,  who  are  likewise 
defendants  herein;  and  finally  the  widow  of 
the  testator  died  6th  March,  1887.    It  ap- 
pears from  the  Inventory  of  testator's  estate 
that  the  only  public  securities  held  by  him  at 
the  time  of  his  death  were  $50,000  of  city  of 
Charleston  stock,  represented  by  various  cer- 
tificates t)earing  different  numtters,  and  $23,- 
710  of  state  stock.    The  books  of  the  dtj 
treasurer,  which  were  offered  in  evidence, 
show  that  all  of  the  city  stock  lias  been 
transferred  at  different  times  to  different 
persons,  all  of  these  transfers  having  been 
made  by  Kobert  B.  Chapman,  executor,  ex- 
cept one,  where,  the  original  certificate  hav- 
ing been  lost,  it  is  not  known  who  signed 
that  transfer.     These  books  show  that  two  of 
the  certificates.  No.  169  and  No.  170,  for 
810.000  each,  were  on  the  2d  of  August, 
1866,  transferred  by  Kobert  B.  Chapman  to 
the  estate  of  James  Chapman,  and  a  new  cer- 
tificate. No.  8,005,  in  the  name  of  that  es- 
tate, issued  for  the  sum  of  $20,000.    The 
stock  represented  by  this  last-mentioned  cer- 
tificate was  transferred  as  follows :    One-half 
by  Robert  B.  Chapman  and  James  Chapman, 
executors,  to  George  W.  Williams  &  Co.,  on 
the  5th  of  July,  1867,  and  the  other  half  by 
James   Chapman,  executor,  to  George  W. 
Williams  &  Co.  on  the  12th  of  August,  1867. 
The  plaintiffs  claim  that  the  stock  repre- 
sented by  certificate  No.  3,005  had  been  set 
apart  to  testator's  widow  by  the  executors 
under  certain  proceedings  set  out  in  the  rec- 
ord, and  that  upon  her  death  they,  as  the 
children  of  one  of  testator's  deceased  sons, 
Thomas  E.  Chapman,  together  with  the  chil- 
dren of  the  other  two  deceased  sons,  Bobert 
B.  Chapman  and  James  Chapman,  liecame 
entitled  to  said  stock,  in   the  proportions 
stated  in  the  complaint;  that  the  transfers  of 
said  stock  made  by  Botiert  B.  Qiapman  and 


Digitized  by 


Google 


8.  a) 


OHAFMAX  «.  CITT  COUNCIL  OF  CHASLE8T0N. 


JamM  Cbapmaiit  executon,  to  George  W. 
WilUams  &  Co..  "were  illegal  and  void,  and 
were  made  ttaroagb  the  carelessness  of  the 
oflBcers  and  agents  of  the  city,  and  by  reason 
theieot  the  said  stock  tias  been  wholly  lost  to 
the  plaintiffs,  and  the  other  parties  entitled 
thereto."  They  therefore  bring  this  action 
to  require  the  city  of  Charleston  to  deliver 
the  city  stock  thus  illegally  transferred  to  the 
plaintiffs  and  the  other  parties  entitled  there- 
to, or  account  to  them  for  the  same;  and,  as 
the  children  of  Kobert  B.  Chapman  and  the 
children  of  James  Chapman  declined  to  unite 
in  this  action  as  plaintiffs,  they  have  been 
made  defendants. 

It  is  alleged  in  the  complaint,  and  the  fact 
is  so,  that  on  the  25th  of  May,  1866,  a  bill 
was  filed  in  the  court  of  equity  by  J.  W. 
Caldwell,  Robert  B.  Chapman,  and  James  H. 
Wilson,  as  executors  of  James  Chapman, 
against  Thomas  £.  Chapman,  James  Chap- 
man.  and  such  of  the  children  of  the  three 
sons  as  were  then  in  esse,  who  were  supposed 
to  be  remainder-men  under  the  will,  for  the 
settlement  of  the  estate  of  the  testator,  in 
which  the  executors  stated  that  they  were 
ready  to  account  and  to  set  apart  the  widow's 
share,  but  were  unwilling  to  turn  over  the 
•hares  of  the  testator's  sons  to  them,  as  they 
were  advised  that  they  were  only  entitled  to 
a  life-estate  with  remainder  to  their  children, 
and  that  it  was  the  duty  of  the  executors  to 
bold  these  shares  for  the  benefit  of  those  who 
would  become  entitled  thereto  upon  the  hap- 
pening of  the  contingencies  mentioned  in  the 
will.  The  chancellor,  holding  that  the  period 
for  distribution  had  arrived,  adjudged  that 
the  sons  were  entitled  to  have  possession  of 
their  shares,  whether  their  estates  were  ab- 
solute or  for  life  only,  and  referred  it  to  Mas- 
ter Tupper  to  inquire,  and  report  a  scheme 
for  the  settlement  of  the  estate.  On  the  12th 
of  July,  1886,  Master  Tupper  filed  his  report, 
setting  forth  in  detail  what  property  bad 
been  allotted  to  the  widow  and  the  three 
sons,  respectively,  by  the  executors,  in  which 
be  recommended  that  such  allotment  be  con- 
firmed, and  "that  upon  the  delivery  to  the 
widow  and  sons  of  the  real  and  personal 
property  assigned  to  them,  respectively,  the 
executors  l>e  discharged;"  and  this  report 
was  confirmed  by  consent  by  an  order  of 
Chancellor  Carboll.  The  allotment  to  the 
widow  embraced,  among  other  things,  $20,- 
000  of  city  stock,  as  to  which  Master  Sass,  to 
whom  the  issue  in  the  present  action  was  re- 
ferred, found,  as  a  matter  of  fact,  that  certifi- 
cate No.  3,005.  above  referred  to,  represented 
the  stock  then  allotted  to  the  widow,  though 
it  does  not  appear  that  such  stock  was  ever 
transferred  to  the  widow,  but,  on  the  con- 
trary, it  remained  on  the  books  in  the  name 
of  the  estate  of  James  Chapman  until  it  was 
transferred  to  George  W .  Williams  &  Co.  as 
above  stated.  When  the  record  of  the  pro- 
ceedings in  the  late  court  of  equity  was  of- 
fered in  evidence  the  city  council  objected, 
upon  the  ground  that,  they  not  being  parties 
thereto,  it  was  ret  inter  alios  acta,  and  in 
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the  absence  of  any  evldenoe  that  they  had  no* 
tice  of  such  proceedings  such  record  was  in- 
competent  evidence  against  them.  The  mas- 
ter overruled  the  objection,  and  the  city  coun- 
cil excepted.  For  the  reasons  stated  in  his 
report,  which  is  set  forth  in  the  "case,"  the 
master  found  that  the  transfers  of  stock  by 
the  executors  to  George  W.  Williams  &  Co., 
above  referred  to,  were  made  without  au- 
thority, and  that  the  city  council  of  Charles- 
ton was  responsible  for  the  damages  result- 
ing to  the  plaintiffs  therefrom.  To  the  re- 
port the  city  council  filed  exceptions,  and  the 
case  was  heard  by  his  honor.  Judge  Norton, 
upon  the  report  and  exceptions,  who  rendered 
judgment  sustaining  the  exceptions,  overrul- 
ing the  report,  and  dismissing  the  complaint. 
From  this  judgment  the  plaintiffs,  as  well  as 
all  the  defendants,  except  the  city  council  of 
Charleston,  appeal  upon  the  several  grounds 
set  out  in  the  record. 

The  fundamental  inquiry  in  the  case  is 
whether  the  executors,  all  or  some'  of  them, 
had  the  power  to  transfer  the  stock  in  ques- 
tion. There  can  be  no  doubt  that  at  common 
law  an  executor  had  an  absolute  power  of 
disposal  over  the  whole  personal  property  of 
his  testator,  ^2  Williams.  Ex'rs.  2d  £d.  670;) 
and  while  it  is  true  that  this  absolute  power 
has  been  restricted  by  the  act  of  1824.  now 
incorporated  as  section  1.976,  Gen.  St.,  re- 
quiring that  he  shall  first  obtain  an  order  of 
sale  from  the  proper  tribunal,  unless  such 
sale  is  directed  by  the  will,  it  has  been  set- 
tled in  this  state  by  the  case  of  Rhame  v. 
Lewis.  13  Rich.  Eq.  299,  recognized  and  fol- 
lowed in  Reynolds  v.  Rees,  23  S.  C.  438,  that 
such  restriction  does  not  apply  to  the  power 
of  an  executor  to  transfer  choses  in  action. 
So  that,  if  this  stock  is  a  chose  in  action, 
there  can  be  no  doubt  of  the  power  of  the  ex- 
ecutors to  transfer  it,  unless  forbidden  by 
the  terms  of  the  will  to  do  so.  It  seems  to  us 
that  this  stock  must  be  regarded  as  a  chose  in 
action.  It  is  nothing  more  than  an  acknowl- 
edgment by  the  city  council  of  Charleston 
that  there  is  due  to  the  person  named  in  the 
certificate  or  his  assigns  the  sum  of  money 
specified  therein,  which  is  payable  at  the  time 
tlierein  stated,  with  interest  at  the  rate  spec- 
ified, payable  at  certain  stated  times,  with 
a  stipulation  that  the  same  is  transferable 
only  at  the  oflQce  of  the  city  treasurer.  It  is 
a  mere  promise  to  pay  a  certain  su  m  of  money 
at  a  time  stated,  with  interest  thereon  at  a 
specified  rate,  payable  at  certain  stated  periods. 
Such  a  paper,  signed  by  an  individual,  would 
unquestionably  constitute  a  chose  in  action, 
and  the  fact  that  this  paper  is  executed  by  a 
corporation  cannot  have  the  effect  of  altering 
its  nature  and  legal  effect.  It  follows  then 
that  no  order  of  ^e  was  necessary  to  render 
these  transfers  valid.  Inasmuch  as  the  right 
to  transfer  this  stock  does  not  rest  alone  up- 
on the  power  of  sale  conferred  by  the  will, 
but  might  have  been  lawfully  exercised  un- 
der the  common-law  powers  of  the  executors, 
it  is  scarcely  necessary  to  consider  the  point 
raised  in  the  argument  that  the  power  was 
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defectively  executed  because  all  of  the  execu- 
tors did  not  unite  In  exercising  It,  for  accord- 
ing to  our  construction  of  the  clause  confer- 
ring the  power  it  was  given  to  the  executors 
as  such;  and  when  that  is  the  case  it  is  too 
well  settled  to  admit  of  question  that  the 
power  may  be  exercised  by  any  one  or  more 
of  sevei-al  executors,  at  leant  so  far  as  person- 
al property  is  concerned,  upon  the  principle 
stated  in  2  Williams,  Ex'rs,  (2d  Ed.)  68S,  as 
follows:  "Co-executors,  however  numerous, 
are  regarded  in  law  as  an  individual  person ; 
and  by  consequence  the  acts  of  any  one  of 
them,  in  respect  of  the  administration  of  the 
effects,  are  deemed  to  be  the  acts  of  all;" 
quoted  with  approval  in  Rosborough  v.  Mo- 
Aliley.  10  S.  C.  246. 

Our  next  inquiry  is  whether  there  is  any- 
thing in  the  will  forbidding  the  exercise  of 
this  power  of  sale.  So  far  from  there  being  any 
general  prohibition  in  the  will  as  to  the  exer- 
cise of  this  power  of  sale,  the  testator  has,  on 
the  contrary,  expressly  invested  his  executors 
with  power  to  sell  any  part  of  his  estate,  ex- 
cept certain  specified  portions  thereof.  His 
language  is:  "I  give  them  power  to  sell  and 
dispose  of  such  parts  of  my  estate  as  they 
may  think  expedient,  except  such  public  se- 
curities as  I  have  directed  should  constitute 
the  sum  of  twenty-five  thousand  dollars  for 
each  of  my  said  daughter:,  ami  my  dwelling- 
house,"  etc.,  whicii  be  intended  as  a  home 
for  his  wife  and  children.  It  will  be  observed 
that  the  testator  does  not  specify  any  partic- 
ular public  securities  as  excepted  trom  the 
power  of  sale,  but  he  only  refers  to  them  in 
general  terms,  as  such  public  securities  as  he 
had  directed  should  constitute  the  sum  of 
money  intended  for  each  of  his  daughters. 
The  legacies  to  the  daughters  are  not  specific 
legacies,  and  they  can  scarcely  be  regarded 
even  as  demonstrative  legacies,  for  no  partic- 
ular fund  is  designated  out  of  wiiich  they 
were  to  be  paid,  as  in  Boykin  v.  Boykin,  21 
S.  C.  532,  but  the  direction  is  simply  that 
these  sums  of  money  intended  for  the  daugh- 
ters "sliall  be  taken  in  the  most  secure  in- 
vestments I  have,  such  as  stocks  or  bonds  of 
the  city  of  Charleston,  or  stocks  of  the  state 
of  South  Carolina,"  but  no  particular  stocks 
or  bonds  are  designated  as  the  fund  out  of 
which  they  were  to  be  paid.  It  is  clear, 
therefore,  that  they  might  have  been  paid  in 
United  States  bonds,  or  any  other  public  se- 
curities, such  as  city  or  state  stocks.  It  does 
not  appear  what  amount  of  public  securities 
thr  testator  owned  at  the  time  he  executed 
his  will,  tliough  it  does  appear  that  at  the 
time  of  his  death  he  owned  city  and  state 
stocks  to  the  amount  of  973,710,  a  sum  in- 
sufficient to  make  the  provision  intended  for 
the  three  daughters.  The  testator  must 
therefore  have  expected  when  he  signed  his 
will  to  acquire  additional  public  securities  be- 
fore he  died,  or  intended  that  his  executors 
should  do  so  after  his  death,  but  the  death  of 
one  of  his  daughters  during  his  life-time  ren- 
dered this  unnecessary,  as  the  amount  of  pub- 
lic securities  on  hand  at  the  time  of  his  death 


was  mnch  more  than  sufficient  to  make  the 
required  provision  for  the  two  surviving 
daughters. 

It  will  be  observed  that  by  the  fifth  clause 
of  the  will  the  testator  directs  that  the  whole 
of  his  estate  should  be  kept  together  until  bis 
youngest  daughter  married  or  attained  the 
age  of  21  years,  "and  then  and  in  that  event" 
the  estate  was  to  be  divided  in  the  manner 
prescribed:  "First,  that  from  it  shall  be 
taken  the  sum  of  twenty-five  thousand  dol- 
lars in  the  manner  hereinbefore  directed," — 
that  is,  in  public  securities, — "which  shall 
be  transferred  to  trustees, "  etc. ;  and  the  same 
clause  goes  on  to  provide  that  upon  the  death 
of  any  daughter  without  issue  tlie  share  of 
such  daugliter  under  the  will  "shall  cease  and 
determine,  and  the  same  and  every  part  there- 
of shall  l>e  divided  among  my  other  children, 
share  and  share  alike."  So  that  it  is  quite 
clear  that  until  the  period  fixed  for s  division 
arrived  the  portions  intended  for  the  daugh- 
ters could  not  be  taken  out  of  the  estate,  and 
transferred  to  their  trustees ;  and  as  ail  the 
daughters  died  without  issue  t>efOre  that  peri- 
od arrived  it  never  did  become  necessary,  or 
even  permissible,  to  separate  their  portions 
from  the  rest  of  the  estate,  and  hence,  in  the 
events  which  have  happened,  no  portion  of 
the  estate  was  accepted  from  the  poWer  of 
sale  conferred  upon  the  executors  except  the 
dwelling-house  and  other  specific  articles 
given  to  the  widow.  The  whole  tenor  of  the 
will  shows  that  the  testator  did  not  intend  to 
accept  public  securities  from  the  power  of 
sale  conferred  upon  the  executors,  because 
he  regarded  them  as  the  safest  of  all  invest- 
ments that  could  be  made,  for  if  that  had 
been  bis  intention  it  would  have  been  Very 
easy  to  say  so.  The  most  natural  way  to 
have  expressed  such  intention  would  have 
been  to  say  that  the  executors  are  authorized 
to  sell  any  portion  of  my  estate,  as  they  may 
think  expedient,  except  such  public  securi- 
ties as  I  may  own  at  the  time  of  ray  death. 
But  instead  of  saying  this, — instead  of  ex- 
cepting all  of  his  public  securities, — he  only 
excepto  those  which  he  desired  should  consti- 
tute the  portions  of  his  daughters,  when  the 
time  arrived  for  setting  apart  such  portions, 
and  placing  them  in  the  hands  of  trustees  for 
their  benefit;  and  as  that  time  never  arrived, 
and  as  this  provision  according  to  our  view, 
was  manifestly  intended  for  the  personal 
benefit  of  the  daughters,  we  do  not  think 
that,  in  the  events  which  have  occurred,  any 
portion  of  the  estate  was  excepted  from  the 
power  of  sale,  except  the  dwelling-house,  etc. 
It  is  significant,  in  this  connection,  to  no- 
tice that  the  $30,000  in  public  securities, 
which  in  the  sixth  clause  of  the  will  the  tes- 
tator directs,  in  a  certain  contingency,  shall 
be  set  apart  for  the  widow,  are  not  excepted 
from  the  power  of  sale  conferred  upon  the 
executors,  but  only  such  public  securities  as 
he  directed  should  be  set  apart  or  taken  out 
of  his  estate  for  Ids  daughters,  and  placed  in 
the  hands  of  trustees  when  the  period  for  di- 
vision should  arise. 
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Bnt,  In  any  Tiew  of  the  case.  It  was  in- 
enmbent  on  the  plaintifFs  to  show  that  this 
particular  stock  represented  by  certificate  No. 
8,005,  the  alleged  illegal  transfer  of  which 
constitues  the  basis  of  their  claim,  was  ex- 
cepted from  the  power  of  sale,  and  this  they 
have  failed  to  do.  There  is  no  doubt  that,  as 
this  stock  originally  stood  on  the  books  of  the 
city  treasurer  in  the  name  of  the  testator,  and 
was  iifter wards  consolidated  into' one  certifi- 
cate in  the  name  of  his  estate,  the  city  au- 
thorities must  be  presumed  to  have  examined 
the  will  before  they  could  properly  allow  the 
stock  to  be  transferred ;  and  if  they  failed  to 
make  such  examination  they  must  be  pre- 
sumed to  have  had  notice  of  everything  that 
such  an  examination  properly  conducted 
would  have  disclosed.  Now,  if  they  had 
made  such  examination,  they  would  have 
learned  that  the  executors  bad  full  power  to 
dispose  of  any  public  securities  except  such 
as  were  necessary  to  meet  the  provision  in- 
tended for  the  daughters;  and  as  they  would 
also  bare  learned  that  one  of  the  daughters 
bad  predeceased  the  testator,  leaving  only 
two  to  be  provided  for,  and  that  the  amount 
of  public  securities  owned  by  the  testator  at 
the  time  of  his  death  was  much  more  than 
sufficient  to  provide  for  these  two,  and  as 
they  would  have  learned  further  that  these 
two  daughters  had  died  without  issue  long 
before  the  period  arrived  when  the  public  se- 
curities were  to  be  taken  out  of  the  estate 
and  placed  in  the  hands  of  their  trustees  it 
seems  to  us  that  the  result  of  their  inquiries 
would  have  shown  that  the  executors  had 
fnll  power  not  only  to  dispose  of  this  piirtic- 
ular  stock,  but  also  any  or  all  of  the  public 
securities. 

It  is,  however,  contended  that  when,  un- 
der the  proceedings  in  the  eourt  of  equity 
above  referred  to,  the  stock  in  question  was 
allotted  to  the  widow  in  the  division  then 
made  under  the  supervision  of  the  court,  the 
power  of  sale  was  determined,  and  any  sub- 
sequent transfer  by  the  executors  was  wholly 
without  authority.  While  that  may  be  so  as 
to  the  parties  to  that  case  or  their  privies, 
and  would  be  so  as  to  the  city  council  if  they 
had  Iiad  notice  of  such  proceedings,  yet  as  they 
were  neither  parties  nor  privies  to  that  case, 
and  had  no  notice  of  it,  we  do  not  see  how 
they  can  be  affected  by  anything  that  was 
done  under  that  case.  There  was  nothing 
in  the  will  to  indicate  that  there  was  any 
likelihood  or  expectation  of  an  appeal  to  the 
courts  for  any  purpose.  On  the  contrary, 
the  whole  tenor  of  the  will,  especially  the  pro- 
visions of  the  tenth  clause,  indicated  that  the 
testator  did  not  intend  or  expect  that  any  re- 
sort sliould  be  had  to  tbe  courts  for  the  pur- 
pose of  carrying  out  the  provisions  of  bis  will. 
Hence,  while  the  city  authorities  mnst  be 
presumed  to  have  had  knowledge  of  the  con- 
tents of  the  will,  such  knowledge,  instead  of 
inducing  tbem  to  Inquire  whether  there  were 
any  proceeding  in  the  courts  in  reference  to 
the  estate,  would  have  had  rather  the  con- 
teaiy  effect.    Ttte  parties  to  thst  case  took 


no  steps  to  Inform  tbe  dty  council  of  what 
had  been  done,  or  to  transfer  the  stock  to  the 
widow,  or  to  any  one  for  her,  but  it  was  suf- 
fered to  remain  on  the  books  of  the  city  treas- 
urer in  the -name  of  the  estate  of  the  testator, 
apparently  subject  to  the  control  and  dispo- 
sition of  his  executors;  and  there  was  noth- 
ing whatever  done,  so  far  as  we  can  perceive, 
calculated  to  excite  even  a  suspicion  in  the 
minds  of  the  dty  authorities  that  the  execu- 
tors no  longer  had  power  to  dispose  of  the 
stock.  The  .position  taken  in  the  argument, 
that  under  the  proceeding  in  equity  the  exec- 
utors were  discharged  with  their  own  con- 
sent, and  therefore  had  no  power  to  transfer 
the  stock,  is  fully  disposed  of  by  what  is  said 
by  the  circuit  judge:  Firtt,  that  under  the 
order  tbe  executore  were  to  be  discharged  up- 
on certain  conditions,  which  were  never  com- 
plied with;  seaond,  that  the  court  bad  no  au- 
thority to  discharge  them.  Campbell  v.  Bank, 
3  S.  C.  384.  Tbe  judgment  of  this  court  is 
tliat  tbe  judgment  of  tbe  circuit  court  be  af- 
firmed. 

SniFSON,  C.  J.,  and  MoGowan,  J.,  oonour. 


(SaOa.  6«7) 

Wilds  «.  Brunswick  A  W.  B.  Co. 
(■Supreme  Court  of  Oeorgia.    March  28, 1869.) 

ACOIDBNT  TO  FbBSONS  OR  TRACK. 

One  knowioKly  and  needlessly  walking  at  night 
upon  a  railroad  track  can,  by  the  use  of  ordinary 
diligenoe,  avoid  being  ran  over  by  a  train,  linless 
it  appears  that  owing  to  some  special  fact  or  cir- 
cumstance tbe  use  of  sucb  diligeaoe  would  prove 
Ineffectual. 

(SyUabitt  by  the  Court.) 

Error  from  superior  court.  Ware  county; 
Atkinson,  Judge. 

Tbe  facts  set  out  in  the  official  report,  re- 
ferred to  in  the  opinion,  are  substantially  as. 
follows:.  Plaintiff's  husband,  in  company 
with  two  others,  had  taken  two  drinks  of 
whisky  and  a  supper  of  beans  and  greens. 
After  supper  the  three  went  together  to 
where  tbe  jug  of  whisky  had  been  deposited, 
and  took  another  drink  of  whisky  around, 
sat  down  on  the  crossing  of  the  railroad  and 
public  road,  talked  a  while,  and  parted.  One 
of  them  went  back  to  his  house,  another 
stepped  aside,  and  plaintiff's  husband  walked 
on  down  the  track.  The  train  of  defendant 
came  along  at  a  considerable  rate  of  speed, 
which  does  not  seem  to  have  been  checked 
before  it  struck  the  busl>and  of  plaintiff,  and 
killed  him.  He  was,  when  struck,  more 
than  400  yards  from  the  crossing  from  which 
be  started,  and  about  one-half  to  three- 
fourths  of  a  mile  from  the  next  public  cross- 
ing below.  There  was  a  private  crossing 
about  40  yards  from  where  he  was  struck, 
and  near  it  was  an  old  blow-post  lying  on 
the  ground,  with  the  initial  W  on  it,  and 
near  where  tbe  blow-post  was  lying  was  an 
old  stump,  which  had  the  appearance  Of  be- 
ing tbe  stnmp  of  the  blow-post.  When 
pl^ntiff's  bustiand  separated  from  bis  com- 
pauiwis,  be  took  the  jug  oit  whiqky  with  him, 
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and  but  a  short  time  elapsed  before  he  was 
struck  by  the  train.  At  the  point  where  he 
was  struck  there  were  indications  that  he 
had  leaned  over  towards  the  middle  of  the 
track,  and  vomited.  It  was  a  very  dark 
night,  and  the  track  at  the  point  was  level, 
or  nearly  level,  and  straight  for  some  dis- 
tance. There  was  evidence  that  no  signals 
were  given  in  approaching  the  crossing,  and 
the  only  evidence  to  the  contrary  on  this 
point  was  that  of  the  conductor  of  the  train, 
who  said  that  be  could  not  remember  posi- 
tively whether  the  whistle  was  blown  or 
not,  but  thought  so,  because  it  was  the  in- 
variable rule  to  blow  at  all  the  public  road 
crossings.  One  of  the  companions,  who  was 
standing  near  the  track  when  the  train 
passed,  testified  that  he  saw  lights  on  the 
train,  but  was  uncertain  whether  it  was  a 
head-light  Thought  that  it  was  other  liglits 
on  the  train  that  he  saw.  The  same  witness 
testifled  that  the  deceased  had  good  hearing 
and  sight;  but  would  sometimes  get  in  a 
study,  and  not  notice  anything.  The  con- 
ductor testifled  that  the  head-light  was  burn- 
ing a  short  time  before  and  a  short  time  after 
the  killing,  though  he  could  not  swear  posi- 
tively that  the  head-light  was  burning  at  the 
point  of  killing.  He  also  swore  that  de- 
ceased's companion  could  not  have  stood 
where  said  companion  testified  he  did  stand 
when  the  train  passed,  and,  looking  towards 
the  approaching -train,  have  seen  any  other 
light  on  it  except  the  head-light.  It  was 
shown  that  deceased  was  29  years  old,  left  a 
wife  and  four  children,  and  earned  from  75 
cents  to  $1.50  per  day.  Mortuary  tables 
were  introduced  as  evidence.  The  Jury 
found  for  plaintiff  $2,500.  Defendant  moved 
for  a  new  triaL  The  motion  was  granted, 
and  the  plaintiff  excepted. 

S.  W.  Hitch,  L.  A.  Wilson,  and  B.  H. 
Myers,  for  plaintiff  in  error.  Goodyear  <£ 
Kay,  for  defendant  in  error. 

Bleckley,  C.  J.  Mrs.  Wilds  obtained  a 
Terdict  for  $2,500  against  the  company  for 
killing  her  husband.  The  court  granted  a 
new  trial.  We  think  this  was  proper.  The 
homicide  occurred  at  night,  several  hundred 
yards  from  any  public  crossing,  and  the  only 
reason  why  there  was  any  such  unfortunate 
calamity  was  that  the  company  and  the  de- 
ceased were  both  attempting  to  use  the  track 
at  the  same  time.  The  company  had  a  right 
to  its  use;  the  deceased  had  none.  There  is 
no  explanation  whatever  as  to  why  he  did 
not  avoid  the  consequences  of  the  company's 
negligence.  That  he  could  have  done  so  by 
exercising  the  care  of  a  prudent  person  is 
manifest.  Would  a  prudent  person  have  re- 
mained upon  the  track  at  night,  without  any 
business  upon  it,  until  stricken  and  killed 
by  an  approaching  train  ?  We  think  not,  and 
doubtless  the  court  below  so  thought.  From 
the  facts  set  out  in  the  ofllcial  report,  it  will 
be  seen  that  this  killing  cannot  be  accounted 
for  except  upon  the  theory  that  the  plaintiff's 
husband  was   grossly  negligent.    Had    he 


been  in  the  use  of  ordinary  citre,  it  seems  im- 
possible that  he  could  have  been  in  the  way 
of  the  train  at  such  an  hour  and  in  such  a 
place.  Banking  Co.  v.  Smith,  78  Ga.  694,  3 
S.  E.  Bep.  397.    Judgment  affirmed. 


(82  Ga.  e08) 

Beebs  et  al.  o.  Estill. 
{Supreme  Court  of  Oeorgia.    April  8, 1889.) 

DaSD— CONSTKOOnON. 

0nder  section  2350  of  the  Code,  as  oonstrued  in 
Ewing  V.  Shropshire,  7  8.  E.  Rep.  554,  a  oonvey- 
anoe  to  three  aaughters,  one  of  them  having  a 
child  at  the  time,  and  the  others  none,  passes  an 
estate  In  common  to  the  one  daughter  and  her 
child,  and  a  sole  estate  in  fee  to  each  of  the  other 
daughters. 

{Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; Adams.  Judge. 

The  facts  as  shown  by  the  ofBcial  report 
are  substantially  as  follows :  Bollin  A.  Beers 
petitioned  the  superior  court  for  a  partition 
of  certain  real  estate,  alleging  that  he  was 
the  owner  of  one  undivided  fourth  as  tenant 
in  common  with  Harriet  Cazenove  Jonee, 
(owning  one-fourth,)  Harriet  G.  and  Ben- 
jamin L.  Minor,  children  of  Hubbard  Tay- 
lor Minor,  having  as  their  guardian  George 
W.  Owens,  (owning  one-fourth,)  and  Henry 
C.,  Paul  0.,  and  Maria  0.  Lamar,  children 
of  G.  De  Bosset  Lamar,  having  as  their 
guardian  Bryan  Gumming,  (owning  one- 
fourth;)  that  no  provision,  by  will  or  other- 
wise, was  made  as  to  how  the  lot  should  be 
divided  between  the  tenants  in  common; 
that  a  fair  and  equitable  division  could  not 
be  made  by  metes  and  bounds,  by  reason  of 
improvements;  and  that  a  sale  was  necessary 
for  the  purpose  of  division  between  the  ten- 
ants in  common.  A  defense  to  this  applica- 
tion was  made  and  subsequently  withdrawn, 
and  an  order  for  public  sale  of  the  property 
by  three  named  commissioners  was  passed. 
At  the  sale  the  land  was  knocked  off  to  John 
H.  Estill,  the  highest  bidder,  for  $5,825,  and 
the  commissioners  made  their  return  to  the 
court.  Upon  motion  to  confirm  the  sale, 
Estill  objected,  and  appeals  from  a  confirma- 
tion. 

Lester  (ft  Ravenel,  for  plaintiff  in  error. 
Geo.  A.  Mercer,  Chisholtn  <t  Erwin,  W.  R. 
Leakin,  and  Bryan  Gumming,  oontra. 

Blbcelet,  0.  J  The  facts  are  fully  set 
out  in  the  o£Bcial  report.  We  are  called  upon 
to  construe  the  deed  of  July  26,  1866,  from 
Gazaway  B.  Lamar  to  G.  De  Bosset  Lamar, 
as  trustee.  This  deed  conveyed  the  prop- 
erty in  trust  for  the  use,  benedt,  and  advan- 
tage of  the  said  G.  De  Bosset  Lamar  and  his 
three  sisters,  Charlotte  A.,  Anne  C,  and 
Harriet  G.  Lamar,  share  and  share  alike; 
the  portions  of  the  sisters  to  be  settled  sever- 
ally and  separately  upon  each  of  them,  so  as 
not  to  be  responsible  for  the  debts  of  any 
husband  they  had  or  might  have,  but  for  the 
sole  use,  benefit,  and  advantage  of  each  of 
these  sisters  and  their  child  or  children.    At 
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the  date  of  tbe  deed,  Charlotte  A.  had  one 
child,  who  is  still  living.  The  material 
question  is  whether  this  child  took  an  inter- 
est in  the  property  under  the  deed.  We 
think  it  did.  Section  2250  of  the  Code  was 
construed  in  Ewing  v.  Shropshire,  7  S.  E. 
Rep.  554.  (at  the  March  term,  1888.)  Ac- 
cording to  the  construction  arrived  at  and 
announced  in  that  case,  the  daughter  who 
had  a  child  or  children  at  tbe  time  the  deed 
was  executed  took  an  estate  in  common  with 
such  child  or  children,  and  the  daughters 
who  bad  no  child  or  children,  took  an  estate 
severally  to  themselves  in  fee-simple.  That 
ease  was  carefully  considered,  and  we  have 
no  reason  for  being  dissatisfied  with  the  in- 
terpretation of  the  Code  then  announced. 
The  result  is  that  tbe  court  erred  in  ruling 
tbe  present  case.    Judgment  reversed. 

(8S  Oa.  6«) 

Equitable'  Lifb  Ins.  Co.  «.  Mat. 

(Supreme  Court  of  Oeorgia.    April  8, 1889.) 
Aon  oKs— Elkotioh. 

Ezecutora,  acting  under  a  direction  in  the 
tether's  will,  having  collected  a  pollov  of  insur- 
ance, to  the  proceeds  of  which  his  children  were 
entitled,  and  the  children  having  procured  a  de- 
cree in  chancery  against  the  ezecntors  for  the 
whole  amount  of  the  collecUon,  one  of  them  can- 
not afterwards  recover  against  the  insaranoe  com- 
pany in  an  action  on  the  policy.  Tbe  obtainment 
of  a  decree  against  the  executors  was  an  election 
to  treat  the  policy  as  extinguished,  and  the  act  of 
the  executors,  in  collecting  the  money,  was  there- 
\>j  ratified. 

{ayllabiu  bu  the  Court) 

Error  from  city  court  of  Savannah;  Has- 
DEN,  Judge. 

On  October  22,  1887,  Asa  May  sued  tbe 
Equitable  Life  Assurance  Society  of  the 
United  States  upon  a  certain  policy  of  insur- 
ance. The  policy  was  issued  by  the  defend- 
ant, insuring  the  life  of  Asa  May,  father  of 
the  plaintiff,  for  $10,000,  with  participation 
in  profits.  It  recites  that  said  insurance  is 
in  consideration  of  the  payment  of  #450.90 
by  Margaret  M..  wife  of  Asa  May,  (who  will 
be  called  hereafter  in  this  report  Asa  May, 
Sr.,)  and  of  tbe  annual  premium  of  the  same 
amount  to  be  thereafter  paid  during  the  life 
of  tbe  assured.  Tbe  policy  is  by  its  terms 
made  payable  to  "said  Margaret  M.  May,  and 
the  children  of  said  Asa  May,  share  and  share 
alike,  their  executors,  administrators,  or  as- 
signs." Defendant  pleaded  tbe  general  is- 
sue. Also  that  Asa  May,  Sr.,  died  in  May, 
1878.  testate.  That  by  the  sixth  Item  of  bis 
will  he  provided  as  follows:  "If,  at  the  time 
of  my  decease,  any  of  my  children  are  under 
the  age  of  21  years,  I  give,  devise,  and  be- 
queath the  portion  or  portions  of  such  infant 
or  infants  to  the  persons  herein  named  as  ex- 
ecutors, as  trustees  for  such  Infant  or  infants, 
to  hold  such  portion  or  portions  in  trust  for 
tbe  use  and  benefit  of  such  infant  or  infants 
until  they  arrive  successively  at  the  age  of  21 
years,  and  then  to  convey  and  deliver  the  said 
portions,  with  the  profits  and  increase,  to 
such  infanta  as  they  severally  become  of  law- 


ful age,  free  from  tbe  further  operations  of 
the  trust,  and  subject  to  the  terms  of  this 
will,  as  the  shares  of  tbe  older  children,  and 
this  shall  be  in  lieu  and  place  of  the  appoint- 
ment of  any  guardians  of  the  property  of 
such  infants  by  the  courts."  That  the  sev- 
enth item  of  said  will  provided  that,  as  to 
the  policy  sued  upon  in  this  case,  it  was  tbe 
original  purpose  of  testator  that  its  proceeds 
should  be  used  for  tbe  education  of  his  chil- 
dren; but,  so  far  as  he  has  right  and  power 
to  control  the  same,  hs  directs  that  his  exec- 
utors collect  tbe  amount  due  upon  it,  and  pay 
ont  of  said  amount  his  debts,  so  that  bis  lands 
and  other  property  might  be  left  free  from  in- 
cnmbrances,  being  satisfied  that  the  interest 
of  the  legatees  and  devisees  would  be  thuf 
best  advanced  and  promoted ;  but  tbe  amount 
thus  used  of  said  proceeds  to  l>e  ultimately 
made  up  out  of  tbe  residue  of  his  estate  t» 
bis  wife  and  children,  according  to  the  terms 
of  the  policy;  any  surplus  that  might  exist 
after  the  payment  of  his  debts  to  be  reserved 
for  tbe  immediate  expenses  of  tbe  education 
of  bis  children,  but  such  amounts  to  be  ulti- 
mately made  up  out  of  his  estate.  That  said 
will  was  duly  probated,  and  three  of  tbe  ex- 
ecutors named  therein  duly  qualified  and  un- 
dertook to  execute  its  provisions,  and  after 
tbe  proof  of  the  death  of  said  Asa  had  been 
made,  said  executors  made  claim  on  the  de- 
fendant for  the  amount  due  on  the  policy,  as 
such  executors  and  as  trustees  for  tbe  minor 
children  of  said  Asa  May,  Sr.,  one  of  whom 
was  plaintift,  and  about  August  16. 1878.  de- 
fendant paid  tbe  same  to  said  executors,  who 
received  it  as  such  trustees.  About  Novem- 
ber 18.  1882.  said  plaintiff  and  others,  chil- 
dren of  Asa  May,  Sr.,  bronght  suit  in  tbe 
circuit  court  of  Jefferson  county,  Fla.,  against 
the  executors  to  recover  the  amount  paid  by 
defendant  to  them.  That  said  suit  is  still 
pending.  That  plaintiff  elected  to  treat  the 
provisions  of  tbe  will  as  valid  and  binding 
upon  him  and  to  take  under  its  provisions. 
That  he  has  ratified  the  act  of  tbe  executors, 
and  is  now  estopped  to  claim  that  tbe  execu- 
tors were  not  authorized  to  make  tbe  collec- 
tion. Defendant  pleaded  further  that  said 
executors  received  one-sixth  of  the  amount  of 
the  policy  in  trust  for  plaintiff,  who  after- 
wards, and  before  the  bringing  of  this  case, 
with  full  knowledge  of  Ids  rights  and  of  tbe 
fact  that  tbe  executors  had  so  made  the  col- 
lection, received  from  them  a  part  of  tbe  pro- 
ceeds of  tbe  policy,  and  is  thereby  estopped 
to  claim  anything  from  the  defendant.  Fur- 
ther, that  out  of  the  proceeds  of  the  policy  so 
collected  the  executors  paid  plaintiff  •420.87, 
for  which  plaintiff  most  account  to  defend- 
ant if  he  is  entitled  to  recover.  The  defend- 
ant amended  its  pleadings  by  alleging  that  on 
November  12,  1887,  a  final  decree  was  ren- 
dered in  said  suit  in  Jefferson  county,  where- 
by it  was,  among  other  things,  decreed  that 
complainants  should  recover  against  tbe  ex- 
ecutors $10,071.87.  with  costs,  and  that  said 
executors  should  pay  to  plaintiff  in  this  case 
•2.256,  with  interest,  said  decree  l>eing  ren- 
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d«rad  for  tbe  amoant  of  the  policy,  and  the 
complainant's  share  thereof  paid  to  said  ex- 
ecutors by  this  defendant.  Upon  tbe  trial  of 
the  case  plaintiff  introduced  the  policy  sued 
on,  and  also  testified  in  behalf  of  himself  to 
tbe  following  effect;.  In  substance:  That  be 
was  a  son  of  Asa  May,  Sr.  Witness  was  25 
years  old  May  10,  1887  One  of  his  sisters. 
Sue,  is  two  years  or  more  younger  than  be, 
and  his  brother  Bobert  was  21  in  December, 
1886.  Ho  one  has  ever  acted  as  guardian  for 
witness,  and  be  believes  that  n^ber  bis  sis- 
ter Sue  nor  his  brother  Bobert  have  ever  bad 
a  guardian.  Asa  May  died  in  1878.  leaving 
five  children,  who  are  still  in  life.  Witness 
knew  of  tiie  suit  in  Jefferson  county.  Does 
not  claim  that  no  one  represented  him  in  that 
suit.  It  has  been  dismissed  on  his  part,  not 
continued.  That  is,  the  same  parties  are  not 
carrying  it  on.  He  has  ceased  to  take  so 
active  park  in  it,  but  does  not  mean  to  say  be 
was  not  a  party  to  it.  Since  his  father's 
death,  he  bas  acted  aa  overseer  for  his  mother. 
She  boarded  bim  during  tbe  time  be  stayed 
with  her,  but  accoi'ding  to  their  agreement 
she  was  not  to  charge  liim  for  board.  He 
thinks  his  services  as  overseer  worth  $50  per 
month,  and  that  Asa  May,  Sr.,did  not  know 
he  was  insolvent.  Mrs.  May  did  not  know 
that  her  husband  was  insolvent,  and  expected 
the  insurance  money  to  go  to  the  children. 
If  witness  ever  received  any  part  of  this  in- 
surance money  be  did  not  know  it  at  the  time. 
If  be  acknowledged  the  receipt  of  the  $72  as 
such,  he  did  so  through  ignorance.  Com- 
menced work  for  his  mother  about  August 
17,  1879,  and  has  been  running  the'place  for 
ber  ever  since.  Thinks  he  knew  Mr.  Pasco 
collected  the  insurance  money,  but  considered 
that  he  had  no  right  to  do  it.  He  understood 
that  it  oonld  not  be  used  to  liquidate  the  es- 
tate's debts.  Always  considered  that  Pasco 
had  the  money,  and  knew  of  tbe  suit  brought 
against  the  executors  by  himself  and  his 
brothers  and  sisters.  Went  into  it  with  the 
others,  knowing  of  it.  Plaintiff  also  proved 
a  demand  in  his  behalf  upon  the  defendant, 
and  its  refusal  to  pay,  on  tbe  ground  that  it 
bad  already  paid  once. 

For  defendant  the  following  testimony  was 
introduced:  Tbe  transcript  of  record  in  the 
case  of  John  £.  Morris,  in  right  of  his  wife, 
Carrie  M.  Morris,  in  her  own  right,  and  Asa 
May,  Bobert  £.  Lee  May,  and  S.  F.  May, 
minors,  by  next  friend,  Joel  M.  Morris,  vs. 
Margaret  M.  May,  EUiot  M.  May,  and  Samuel 
Pasco,  executors  of  Asa  May,  Sr.  From  this 
record  it  appears,  briefly  stated,  that  on  No- 
vember 18, 1882,  the  complainants  filed  their 
bill  in  the  circuit  court  of  Jefferson  county, 
Fla.,  against  the  defendants,  seeking,  as  chil- 
dren of  Asa  May,  Sr.,  to  recover  from  the  de- 
fendants the  money  which  they  allege  the 
said  Samuel  Pasco  bad  collected  from  said 
life  insurance  policy,  and  which,  tfaey  alleged, 
said  executors  and  executrix  bad  illegally  con- 
verted, paying  out  most  of  It  to  the  creditors 
of  tbe  said  Asa  May,  Sr.  Also  the  answer 
filed  by  Samuel  Pasco,  for  himself  and  the 


other  defendants,  in  wbieh  he  alleges  that  the 
proceeds  of  the  policy  received  by  said  defend- 
ants were  properly  disposed  erf,  most  of  it  be- 
ing paid  to  creditors  of  Asa  May.  Sr.,  of 
which  action  the  accounts  of  said  defendants 
weire  filed  in  tbe  county  court  of  Jefferson 
county,  and  had  been  approved  and  con- 
firmed; that  there  was  a  residue  in  the  hands 
of  defendants,  except  some  amounts  advanced 
to  complainuits;  that  a  suggestion  of  the  in- 
solvency of  said  estate  had  been  filed  in  the 
said  county  court,  and  tbe  estate  was  being 
settled  as  is  customiiry  in  such  cases,  but  no 
order  had  there  been  made  as  to  the  final  dis- 
position of  said  insurance  fund;  that  Asa 
May,  Sr.,  was  heavily  in  debt  when  he  took 
out  said  policy;  that  be  paid  the  premiums 
thereon  out  of  bis  own  property;  that  in  con- 
sequence of  the  debts  he  then  owed,  and  the 
obligations  he  entered  into  prior  to  the  pay- 
ment of  any  of  the  premiums,  his  estate  be- 
came insolvent,  and  for  this  reason  he  made 
tbe  provisions  in  bis  vrlll.  which  have  been 
heretofore  stated.    Also  a  replication  to  this 
answer,  the  appointment  of  an  examiner,  and 
copy  of  the  will  of  Asa  May,  Sr.,  the  pnrport 
of  which,  so  far  as  it  relates  to  this  case,  has 
already  been  sufficiently  stated.    A  decree, 
dated  December  8,  1886,  that  the  oomplain- 
ants  were  entitled  to  recover  from  tbe  de- 
fendants four-sixths  of  tbe  proceeds  of  the 
policy,  and  directing  a  reference  to  a  master 
that  an  account  might  be  stated  between  par> 
ties  as  to  how  much  tbe  comphdnants  had  re- 
ceived from  the  proceeds  of  the  policy,  and 
how  mucli  bad  been  paid  by  the  executors  for 
their  use  or  benefit,  tlie  amount  of  such  pro- 
ceeds remaining  in  the  hands  of  tbe  execu- 
tors, and  the  amoant  used  by  them  in  paying 
the  debts  of  the  testator.     Also  a  decree  of 
said  circuit  court,  dated  August  5, 1887.  that 
complainants   recover  qt  defendants  $10,- 
732.42,  the  money  to  be  paid  to  defendants 
out  of  the  proceeds  of  the  policy,  and  out  of 
the  goods,  etc.,  of  Asa  May,  Sr.,  deceased, 
which  came  into  their  bands  to  be  adminis- 
tered, in  preference  to  tbe  debts  due  by  Asa 
May.  Sr..  deceased,  and  in  default  of  payment 
that  execution  should  issue,  to  be  levied  on 
the  goods,  etc.,  of  said  Asa  May,  Sr.,  de- 
ceased, which  came  into  the  hands  of  said  de- 
fendants to  be  administered.    Also  tbe  peti- 
tion of  Samuel  Pasco,  asking  that  the  last- 
mentioned  decree  be  set  aside,  and  a  rehear- 
ing granted  for  causes  therein  set  {<«th.  Also 
an  order  for  reltearing,  as  prayed,  dated  No- 
vember 12, 1887.    Also  decree  of  November 
12, 1887,  which  is  substantially  s  repeUtion 
of  the  other  decree  last  above  mentioned,  ex- 
cept that  the  full  sum  recovered  by  the  plain- 
tiff is  $10,071.87,  and  except  that  said  Sam- 
uel Pasco  is  ordered  to  pay  tbe  pbiintiSs 
$1,418.50  of  the  money  collected  on  the  said 
policy  then  in  his  custody  and  control.    Also 
execution,  which  seems  to  have  issued  on  said 
decree,  in  favor  of  plaintiffs,  for  $10,071.87, 
with  interest,  and  costs  to  be  levied  on  Um 
goods,  etc.,  of  Asa  May,  deceased,  wliich  oame 
into  tbe  hiands  of  defendants  to  be  sdmiais' 
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tered.  Tlie  defendants  also  Introduced  the 
proofs  of  loss  wliicb  were  made  upon  the 
death  of  said  Asa  May,  Sr.,  together  with  cor- 
respondence between  it  and  Samuel  Pasco  and 
his  co-executor  and  co-executrIx,  the  three 
latter  claiming  the  right  to  receive  the  money 
on  the  policy  as  trustees  for  the  four  minor 
children  for  four-sixths  interest,  said  co-ex- 
ecutrix and  co-executor  claiming  a  one-sixth 
interest,  and  tending  to  show  that  the  amonnt 
of  $10,036.60  was  received  by  said  Pasco  with 
the  consent  of  Mrs.  May  and  £.  M.  May. 
The  defendants  also  introduced  answers  to 
interrogatories  of  Samuel  Pasco,  which,  brief- 
ly stated,  were  that  Asa  May,  Sr.,  was  in- 
solvent when  he  died,  and  had  been  for  some 
years  before,  though  he  did  not  seem  to  fully 
realize  it.  That  said  Asa  May,  Sr.,  paid  the 
premiums  on  the  policy.  That  the  money  on 
the  policy  was  collected  by  the  executors  ^nd 
trustees,  and  the  nioney  passed  through  the 
bands  of  Pasco.  That  it  was  applied  to  the 
payment  of  the  debts  of  Asa  May,  Sr.,  and 
for  making  outlays  and  advances  for  the  ben- 
eQt  of  the  children,  accounts  being  duly  ren- 
dered thereof  to  the  county  court,  and  ap- 
proved and  confirmed,  an  account  as  t&  this 
insurance  fund  being  kept  and  rendered  sep- 
arate as  the  will  directed.  That  Asa  May, 
Jr.,  received  money  from  time  to  time  from 
the  executors  and  trustees  out  of  the  proceeds 
of  the  policy,  and  bis  acknowledgment  for 
part  thereof  was  on  file  in  the  county  court. 
Voucher  for  this  is  contained  in  the  answers, 
showing  $72.50  so  paid,  acknowledged  by 
Asa  May,  Jr.,  to  be  true  and  correct.  That 
be  received  from  his  mother,  who  bad  part  of 
the  insurance  money  in  her  hands,  and  who 
boarded  and  clothed  him,  and  paid  large  sums 
on  account  of  his  expenses  at  school,  ($4S0.<29,) 
and  i  n  addition  was  paid  Slo  by  the  executors 
out  of  this  money.  That  the  executors  paid 
out  $6,204.65  on  the  debts  of  Asa  May,  Sr., 
out  of  the  insurance  money.  And  that  Mrs. 
May,  in  her  account  with  the  estate  and  in- 
surance fund,  was  behind  more  than  $4,000. 
In  answer  to  the  question  as  to  whether  the 
plaintiff  had  ratified  the  action  of  his  father's 
executors  and  executrix  in  receiving  and  dis- 
posing of  said  insurance  money,  the  witness 
stated  that  no  objection  was  ever  made  by 
plaintiff  before  or  since  he  became  of  lawful 
age,  to  tlie  witness,  or,  so  far  as  he  knew,  to 
tlie  others,  in  regard  to  such  action,  and  the 
witness  then  referred  to  the  litigation  in  the 
circuit  court  of  Jefferson  county,  heretofore 
sufficiently  set  forth. 

The  cause  was  beard,  by  agreement,  before 
the  judge  below,  on  law  and  facts,  without 
the  intervention  of  a  jury,  and  he  rendered 
Judgment  in  favor  of  plaintiff  for  $1,666.66, 
with  interest  thereon  from  August  4,  1887, 
(the  date  upon  which  it  was  shown  that  de- 
mand was  made  in  behalf  of  plaintiff  by  his 
counsel  of  defendant  for  payment,)  at  the 
rate  of  6  per  cent,  per  annum,  the  rate  of 
interest  allowed  by  the  state  of  New  York. 
To  this  judgment  the  defendant  excepted, 
and  says  the  court  erred — First,  in  render- 


ing the  jodgment  stated;  teeond,  in  not  ren- 
dering jndgment  for  deitendant;  third,  in  not 
rendering  judgment  for  defendant  on  the 
ground  that  the  suit  brought  in  the  Jeffer- 
son circuit  conrt,  which  was  prosecuted  to 
final  jndgment,  was  a  ratification  of  the  acts 
of  the  executors  in  collecting  the  money  due 
on  the  policy;  fourth,  in  not  rendering  judg- 
ment for  the  defendant  on  each  of  its  pleas. 
Chttholm  <t  Ertoin  and  W.  R.  Leakin,  for 
plaintiff  in  error.  Garrard  <ft  Meldrim  and 
D.  W.  Rotmtree,  contra. 

Bleoelet,  0.  J.  May,  the  father  and 
husband,  having  a  life  insurance  policy,  pay- 
able to  his  wife  and  children,  died  t^tate. 
In  his  will  he  gave  directions  concerning  the  ' 
collection  of  the  policy,  and  the  application 
of  its  proceeds.  In  so  far  as  he  could  do  so, 
he  conferred  authority  upon  his  executors  to 
collect  the  money,  and  apply  the  same  in 
conformity  to  his  testamentary  scheme.  The 
executors  having  made  the  collection  from 
the  insurance  company,  the  children  filed  a 
bill  against  them,  claming  the  froits  of 
the  collection.  That  bill  was  prosecuted  to  a 
final  decree,  and  resulted  in  an  adjudication 
establishing  the  right  of  the  children  to  the 
money  which  the  executors  had  realized  on 
the  policy.  While  the  bill  was  pending,  and 
l>efore  final  decree  thereon.  May,  the  present 
defendant  in  error,  one  of  the  beneficiaries, 
commenced  a  suit  against  the  insurance 
company  upon  the  policy.  TUs  action  was 
defended  in  part  upon  the  doctrine  of  ratifi- 
cation, and  by  plea  duly  filed  before  flmU 
jndgment  the  recovery  of  the  decree  in  the 
equity  cause  was  set  up  in  bar.  The  court 
held  it  to  be  no  bar,  inasmuch  as  satisfaction 
thereof  had  not  been  obtained.  The  control- 
ling question  for  our  decision,  therefore,  is 
whether,  upon  the  facts  of  the  case,  a  decree 
in  behalf  of  the  son  against  the  father's  ex- 
ecutors charging  them  with  the  money  real- 
ized upon  the  policy  will  defeat  the  son's 
action,  founded  on  the  policy  itself,  against 
the  insurance  company. 

The  son,  though  a  minor  when  the  equity 
case  was  commenced,  was  of  full  age,  and 
had  been  so  for  some  years  when  the  decree 
was  rendered.  The  facts  are  stated  at  large 
in  the  oOicial  report.  Certainly  the  money 
which  the  executors  derived  from  the  insur- 
ance company  in  satisfaction  of  the  policy 
could  not  become  the  property  of  the  owners 
of  the  policy,  except  by  ratification  on  their 
part  of  the  act  of  collection.  Otherwise  that 
money  would  have  belonged  to  the  insurance 
company  after  its  payment  to  the  executors 
as  fully  as  it  did  before.  The  owners  of  the 
policy  could  not  have  title  to  it  but  by  elec- 
tion to  treat  it  as  their  money  in  the  hands 
of  the  executors.  This  they  did,  and  their  do- 
ing so  was  essential  to  obtaining  the  decree 
which  was  rendered  in  their  favor  against 
the  executors.  The  father,  by  his  will,  as- 
sumed to  confer  such  authority  as  he  could 
upon  bis  executors  to  make  the  collection. 
In  BO  doing,  he  might  be  supposed  to  have 
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acted  in  behalf  of  his  children  as  well  as  for 
the  general  interests  of  Ina  estate.  No  doubt 
the  children  bad  the  right,  had  they  chosen 
to  exercise  It,  to  repudiate  his  act;  but,  in- 
stead of  doing  so,  they  chose  to  adopt  it,  and 
to  claim  the  fruits  of  the  autliority  to  collect 
which  that  act  endeavored  to  create.  By  the 
decree  the  money  was  adjudged  to  belong  to 
the  children,  and  that  necessarily  excludes 
any  title  to  it  in  the  insurance  company.  If 
it  belongs  to  the  company,  it  is  still  lia- 
ble on  the  policy,  but,  if  it  does  not  lielong 
to  it,  as  the  decree  has  adjudicated,  the  pol- 
icy is  extiuguished.  A  plaintiiT  may  pursue 
any  number  of  concurrent  remedies  against 
different  individuals  until  he  obtains  satis- 
faction from  some  of  them.  But  this  rule 
does  not  hold  touching  inconsistent  reme- 
dies, and  remedies  are  inconsistent  when  the 
right  to  any  of  them  necessarily  yields  or  con- 
cedes the  right  to  another;  and  suofa  is  the 
case  here.  To  found  any  remedy  whatever 
against  the  executors  for  the  proceeds  of  the 
policy  on  the  theory  of  contract,  it  was  req- 
uisite to  treat  the  policy  as  extinguished  by 
reason  of  the  payment  made  by  the  company 
to  the  executors.  Aa  the  defendant  in  error 
continued  to  prosecute  his  bill  against  the 
execatoi-s  after  he  arrived  at  majority,  and 
as  that  voluntary  act  on  his  part  resulted  in 
the  obtainment  of  a  final  decree  against  them 
before  his  action  against  the  company  on  the 
policy  terminated,  we  think  he  is  estopped  by 
his  election,  and  that  the  court  below  erred 
in  rendering  a  judgment  in  his  favor.  This 
is  the  obvious  justice  of  the  matter,  since,  by 
lapse  of  time,  the  company  would  now  be 
burred  by  the  statute  of  limitations,  were  it 
to  bring  an  action  against  the  executors  for 
the  recovery  of  the  money  as  having  been 
paid  to  them  without  due  authority.  Judg- 
ment reversed. 


(81  Ga.  too 

Atlanta  A  W.  B  B.  Co.  e.  Texas 
Oratb  Co. 
{Supreme  Court  of  Georgia,    April  23, 1S89.) 
PUUDINS  A.XD  Fboof — Carhiebs — Damaqes. 
L  A  deolanttion  by  a  corporation  against  a  com- 
mon carrier,  alleging  an  alternative  contract  to  de- 
liver to  the  plaintiff,  or  H.  H.  Beaty  &  Co.  for  the 
Slaintlff,  is  not  supported  by  proof  of  a  contract  to 
eliver  to  and  for  H.  M.  Beaty  &  Co.    Nor  does 
such  proof  support  the  more  loose  aUegatlon  of  a 
contract  to  deliver  generally  for  the  plaintiff,  with- 
out specifying  to  whom. 

3.  That  H.  M.  Beaty  &  Co.,  the  consignees,  were 
•gente  of  the  corporation,  though  their  agency  was 
not  disclosed  to  the  consignors  or  the  carrier, 
would  entitle  the  corporation  to  take  the  benefit 
of  the  contract,  and  sne  upon  it  In  the  corporate 
name,  but  would  not  cuapense  with  correotly 
pleading  the  undertaking  to  deliver  which  was 
actually  entered  into,  or  with  proving  the  same  as 
pleaded.  The  terms  of  the  contract  would  not  be 
changed  by  the  element  of  agency;  that  element 
wonlo  only  vary  the  legal  consequences  in  respect 
ioparties. 

£  Where  the  testimony  (all  of  it  introduced  by 
the  plaintiff)  can  be  made  consistent  by  constru- 
ing the  word  "We  "  as  meaning  H.  M.  Beaty  &  Co., 
but  cannot  be  so  harmonised  if  oonstmed  to  mean 
a  corporation  of  which  H.  M.  Beaty  Is  president, 
the  former  construction  is  the  one  to  lie  adopted. 

4.  To  recover  of  a  common  carrier  damages  for 


mere  delay  in  performing  the  contract  of  oarriam, 
the  value  of  such  goods  at  the  place  of  destinanon 
when  they  ought  to  have  arrived  should  appear, 
and  also  their  value  when  they  did  arrive;  tnedif- 
ferenoe  iMtween  these  values  Deing  generally  tbo 
measure  of  damages.  And  to  show  when  they 
ought  to  have  arrived,  the  contract  Iwing  silen^ 
it  should  appear  what  length  of  time  was  usually 
required  or  was  reasonably  necessary  to  eiteot  the 
transit. 

6.  Under  an  allegation  in  the  declaration  that 
some  of  the  grates  in  question  were  delivered  at 
destination  In  a  broken  and  damaged  ccndiUoc, 
evidence  tltat  **ttie  grates"  were  delivered  in  that 
condition,  will  not  justify  an  inference  either  that 
all  or  any  partioulu  number  of  them  were  brolcen 
and  damaged.  To  base  any  recovery  on  this  pari 
of  the  declaration,  it  ought  to  appear,  approxi- 
mately at  least,  how  many  were  so  infurea,  and 
how  much  the  injury  impaired  or  diminished  their 
value. 

6.  A  railroad  company  whose  line  extends  from 
Atlanta  to  West  Fomt,  ua.,  having  received  at  At- 
lanta goods  for  shipment,  consigned  to  Dallas, 
Tex.,  and  having  fixed  by  contract  with  the  con- 
signor the  rate  of  freight  for  the  whole  distance, 
apportioning  a  part  of  the  same  among  these  car- 
riers, iteeU  inotuded,  to  New  Orleans,  and  assess- 
ing the  balance  for  the  transportation  beyond 
New  (Jrleans,  the  contract  was,  ■prima  /aoie,  a 
through  contract,  and  bound  the  initial  company 
for  performance  to  Dallas,  the  point  of  destina- 
tion. This  was  so,  notwitbatanoing  the  named 
rate  was  made  subject  to  change  without  notioe, 
the  effect  l>eing  to  limit  the  agreed  special  rate  to 
the  particular  shipments  with  reference  to  which 
the  rate  was  established,  but  not  to  allow  any 
change,  eitlier  along  or  at  the  terminus  of  tM 
route,  which  would  ufeot  these  shipmenta. 

{SylUOms  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
Claske,  Judge. 

Action  by  the  Texas  Qpate  Company 
against  the  Atlanta  &  West  Point  Bailroad 
Company  for  damages  for  delay  in  transport- 
ing freight.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

Bigby  di  Dortey  and  Calhoun,  King  d 
Spalding,  for  plaintiff  in  error.  G.  A. 
Howell,  contra. 

Blecklet,  C.  J.  I.  The  declaration,  as 
framed  originally,  alleges  a  contract  to  de- 
liver, in  the  alternative,  to  the  plaintifF,  or 
H.  M.  Beaty  &  Co.  for  the  plaintiff.  The 
amendment  alleges  two  contracts  to  deliver 
for  the  plaintiff,  but  without  specifying  to 
whom.  The  evidence  wholly  fails  to  estab- 
lish any  contract  whatsoever  to  deliver  to  the 
plaintiff  or  for  the  plaintiff.  The  bills  of  lad- 
ing designate  H.  M.  Beaty  &  Co.  as  con- 
signees; and  the  evidence  of  Holland,  who 
made  with  the  railroad  official  the  contract  oa 
which  they  were  founded,  shows  that  the  un- 
derstanding was  as  the  documents  indicate; 
that  is,  to  deliver  not  only  to,  but  for,  H.  M. 
Beaty  &  Co.  The  plaintiff  was  not  thought 
of  or  referred  to  by  either  party  when  the 
contract  was  made,  and  when  the  consignees 
were  nominated  and  appointed  by  the  con- 
signors. Whether  tested  by  the  x>arol  agree- 
ment or  the  bills  of  lading,  the  carrier  under- 
took to  deliver  to  H.  M.  Beaty  &.  Co.  Such  is 
the  proof,  and  there  is  no  suggestion  in  the  evi- 
dence that  any  contract  for  alternative  deliv- 
ery, or  for  any  delivery  in  behalf  of  the  plains 
tiff,  was  actually  made.    Though  the  declus- 
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tion  was  not  based  upon  alleged  bills  of  lading, 
but  upon  contracts  not  described  as  in  writ- 
ing, it  was  not  error  to  admit  the  bills  of  lad- 
ing in  evidence  as  competent  testimony,  in 
their  character  of  receipts,  to  prove  delivery 
to  the  carrier,  and  also  as  tending  to  prove  a 
contract,  of  which  delivery  by  the  carrier  to 
H.  M.  Beaty  &  Co.  was  one  of  the  stipula- 
tions. Had  Holland's  testimony  shown  that 
the  preliminary  contract  out  of  which  the 
bills  of  lading  arose,  though  in  parol,  com- 
prehended a  stipulation  to  deliver  to  the  con- 
signees for  the  plaintiff,  or  for  the  plaintiff's 
use,  the  declaration  might,  in  that  element  of 
the  case,  have  been  supported.  But  the  bills 
of  lading,  together  with  Holland's  evidence, 
demonstrate  that  what  the  declaration  avers 
as  to  the  terms  of  the  contract  entered  into 
for  delivery  is  not  true.  The  stipulation  as 
to  both  consignments  waste  deliver  to  H.  M. 
Beaty  &  Co., — no  more  and  no  less.  The 
plaintiff,  neither  as  consignee  nor  as  usee, 
was  within  its  terms. 

2.  It  is  certainly  a  clear  rule  of  law  that 
where  a  simple  contract,  oral  or  written,  is 
made  with  an  agent  in  his  own  name,  and 
the  principal  is  undisclosed,  the  latter  may 
claim  its  fruits,  and  sue  upon  it,  even  though 
the  agent  also  miglit  sue.  Dicey.  Parties,  138 
et  aeg. ;  Code,  §§  2197,  2204.  And  this  rule 
applies  to  contracts  of  bailment  and  for  trans- 
portation. Navigation  Co.  v.  Bank,  6  How. 
344;  Wood's  Browne,  Carr.  §  604;  Ang. 
Carr.  §  494.  But  under  our  system  of  plead- 
ing, which  requires  the  plaintiff  to  fully  and 
distinctly  set  forth,  his  cause  of  action,  (Code, 
§  3332,)  the  agency  should  be  alleged  as  well 
as  proved,  and  the  contract  should  be  set 
out  as  made  with  the  principal  through  the 
agent;  and  if  the  terras  be  to  pay  the  agent, 
or  deliver  to  him,  they  should  be  recital  as 
tbey  were  in  fact.  See  an  instance  in  Wood- 
ruff T.  McGeliee,  30  Ga.  158.  There  is  no 
trace  in  this  declaration  that  there  was  any 
agency  involved  in  the  matter.  The  agency 
is  ignored,  both  in  the  declaration  and  in  the 
evidence.  The  president  and  two  of  the 
stockholders  in  the  plaintiff's  corporation 
were  examined  as  witnesses,  and  not  one  of 
them  makes  any  allusion  whatever  to  H.  M. 
Beaty  &  Co.  by  name,  or  to  any  agency  which 
tbey  exercised  in  behalf  of  the  corporation. 
It  is  said  that,  as  there  is  evidence  tending 
to  show  that  ttiis  property  belonged  to  the 
corporation,  the  agency  was  circumstantially 
proved;  but,  while  circumstances  are  su£B- 
dent  to  establish  almost  anything,  their  force 
is  very  much  weakened  when  the  proof  of 
them  comes  from  a  source  which  must  be  in- 
formed of  the  direct  fact,  and  which  fails  to 
disclose  how  the  direct  fact  was.  Witnesses 
were  examined  who  know  whether  there  was 
an  agency  or  not,  and  who  could  testify 
whether  there  was  or  not,  and  yet  they  say 
nothingabout  the  agency;  and  the  effort  now 
is  to  establish  it  by  inference  from  circum- 
stances to  which  they  have  testified.  The 
force  of  these  circumstances  is  very  materi- 
ally weakened  by  coming  from  witnesses  who 


must  have  known  the  direct  fact  as  to  the 
agency.  The  mind  keeps  constantly  repeat- 
ing the  inquiry,  if  there  was  an  agency,  why 
did  the  witnesses  not  say  so  ?  Why  was  it 
left  to  be  groped  after,  and  collected  from 
circumstances'?  We  think  no  agency  was 
proved,  and  certainly  none  was  alleged.  If 
the  terms  of  the  contract  were  to  deliver  to 
H.  M.  Beaty  &  Co.,  no  matter  whether  H. 
M.  Beaty  &  Co.  were  agenta  or  not,  the  con- 
tract as  proved  was  to  deliver  to  them,  and 
there  should  have  been  no  alternative  aver- 
ment that  it  was  to  deliver  to  them  or  to  the 
plaintiff.  When  the  contract  is  without  an 
alternative,  it  should  not  be  alleged  with  an 
alternative;  because  the  declaration  is  to 
give  notice  of  the  kind  of  contract  that  the 
plaintiff  expects  to  rely  upon. 

3.  As  to  the  facts  depended  upon  to  show 
that  there  was  an  agency,  we  think  this  may  - 
be  said:  The  proof  is  positive,  by  Holland, 
the  man  who  made  the  contract  with  the  rail- 
road company,  that  the  grates  were  consigned 
to  H.  M.  Beaty  &  Co;  that  they  were  ordered 
and  bought  by  H.  M.  Beaty  &  Co. ;  and  Hol- 
land was  the  plaintiff's  witness.  No  witness 
testifies  that  H.  M.  Beaty  &  Co.  acted  as 
agents.  The  proof  relied  upon  to  show  that 
tbey  were  ordered  and  bought,  not  by  H.  M. 
Beaty  &  Co.,  but  by  this  corporation,  is  the 
testimony  of  H.  M.  Beaty,  and  of  two  oth- 
ers, who  say  that  they  were  stockholders  in 
the  plaintiff's  corporation.  Holland  testified 
that  his  firm.  Withers  &  Holland,  consignors, 
sold  the  grates  to  H.  M.  Beaty  &  Co.;  that 
they  had  no  contract  with  the  Texas  Grate 
Company  to  furnish  grates;  and  that  he  knew 
of  no  connection  of  that  company  with  H. 
M.  Beaty  &  Co.  H.  M.  Beaty,  president  of 
the  Texas  Grate  Company,  testified:  "We 
bought  fifty  grates  from  Withers  &  Holland, 
and  the  order  was  in  writing.  They  drew  a 
draft  on  ns,  and  we  paid  it  on  presentation, 
at  Dallas,  Tex.  It  is  not  true  that  we  did 
not  buy  the  grates.  We  did  buy  them.  It 
is  not  true  that  the  plaintiffs  have  no  inter- 
est in  this  suit;  the  plaintiffs  have  an  inter- 
est in  it.  It  arises  from  the  fact  that  we 
bought  the  state  right  from  the  patentees,  and 
also  fifty  grates  from  Withers  &  Holland; 
and  thedefendant  failed  to  deliver  said  grates 
as  per  their  contract.  It  is  not  true  that  we 
did  not  give  an  order  for  them;  we  gave  an 
order  for  them."  Mister,  a  member  of  the 
plaintiff's  company,  testified:  "We  bought 
fifty  grates  from  Withers  &  Holland.  It  is 
not  true  that  we  did  not  buy  the  grates.  It 
is  not  true  that  we  did  not  give  an  order  for 
them."  Cummins,  another  member  of  the 
company,  testified:  "We  bought  fifty  grates 
from  Withers  &  Holland.  Do  not  know 
about  the  order.  It  is  not  true  that  we  did 
not  buy  the  grates.  It  is  not  true  that  we 
did  not  givean  order  for  them. "  A  means  of 
reconciling  all  this  testimony,  including  Hol- 
land's, is  to  consider  the  word  "we"  as  re- 
ferring to  H.  M.  Beaty  &  Co.,  and  not  to 
the  corporation.  It  is  true,  it  will  bear  either 
construction,  and,  apart  from  the  evidence 
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of  Holland,  wonld  perhaps  necessarily  have 
to  be  referred  to  the  corporation.  But  Hol- 
land's evidence  is  brouglit  in  by  the  plaintiff, 
is  presented  to  us  as  true  evidence  by  the 
plaintiff;  and,  if  true,  the  word  "we,"  used 
in  cunnection  with  giving  an  order  and  the 
purchase  of  the  grates,  mast  mean  H.  M. 
Beaty  &  Co.,  and  that  construction  of  it,  we 
think,  is  the  one  to  be  adopted. 

4.  According  to  the  evidence  of  two  of  the 
witnesses  for  the  plaintiff,  all  the  grates  were 
ultimately  delivered.  One  witness  testified 
that  one  of  the  grates  was  short,  and  was 
never  delivered.  The  weight  of  evidence  is 
that  they  were  all  delivered.  Both  ship- 
ments were  made  in  March.  The  first  ship- 
ment arrived  in  May,  and  the  second  in  Oc- 
tober. The  evidence  as  to  value  is,  by  Beaty 
and  Cammins,  that  the  grates  were  worth,  in 
}ifarob,  1884,  at  Piano,  Tex.,  $20  each;  by 
Mister,  that  they  sold  each  at  Piano,  Tex.,  in 
March,  1884,  for  $25;  by  Holland,  that  they 
were  worth  about  the  same  price  at  Piano, 
Dallas,  and  other  points  in  Texas.  This  evi- 
dence proves  value  in  March,  but  makes  no 
sort  of  disclosure  as  to  the  value  in  May  or 
October.  Nor  is  there  any  evidence  going 
to  show  whether  the  grates,  according  to  the 
regalar  course  of  business,  would  or  ought 
to  have  arrived  during  March.  The  evidence 
fails  to  show  how  long  was  usually  required 
to  transport  from  Atlanta  to  Dallas,  Tex.,  or 
what  time  would  be  reasonably  necessary. 
As  to  what  became  of  the  grates,  the  evidence 
indicates  that  they  were  all  received  and  dis- 
tributed to  the  agents  of  this  company;  and 
there  is  no  evidence  that  when  they  were  re- 
ceived they  were  worth  less  than  they  were 
when  they  ought  to  have  arrived,  or  that  they 
could  not  have  been  sold  on  the  market  for 
that  amount  or  some  other,  or  as  to  what  the 
state  of  the  market  then  was  with  reference 
to  such  property. 

5.  The  declaration  alleges  that  some  of  the 
grates  were  delivered  at  the  destination  in  a 
broken  and  damaged  condition.  Beaty  testi- 
fies that  the  grates  were  in  a  broken  and 
damaged  condition  on  delivery  at  Dallas; 
Mister,  that  they  were  in  a  broken  and  dam- 
aged condition  when  they  arrived  at  destina- 
tion; Cummins,  that  the  grates  were  badly 
broken  up.  Such  is  the  evidence  as  to  their 
condition.  The  declaration  alleges  that  some 
of  them  were  broken;  the  evidence  states  in 
general  terms  that  they  were  broken  and  bad- 
ly broken  up;  but  the  declaration  does  not 
pretend  that  they  were  all  broken ;  and  the 
witnesses  do  not  discover  to  us  how  many 
of  them  were  broken,  or  how  much  the  break- 
age diminished  their  value. 

6.  The  point  is  made  that  this  contract 
was  not  a  through  contract,  but  that  the  lia- 
bility of  the  receiving  company  (the  plaintiff 
In  error  here)  was  limited  to,  or  at  least  not 
extended  beyond,  its  own  line.  On  that 
question,  as  the  case  has  to  be  tried  again,  we 
rule:  A  railroad  company  whose  line  extends 
from  Atlanta  to  West  Point,  Qa.,  having  re- 
ceived at  Atlanta  goods  for  shipment,  con- 


signed to  Dalhis.  Tex.,  and  having  fixed  by 
contract  with  the  consignor  the  rate  of  freight 
for  the  whole  distance,  apportioning  a  part 
of  the  same  among  three  carriers,  itself  in- 
cluded, to  New  Orleans,  and  assessing  the 
balance  for  the  transportation  beyond  New 
Orleans,  the  contract  was,  prima  faaie,  a 
"through  contract,"  and  bound  the  Initial 
company  for  performance  to  Dallas,  the  point 
of  destination.  This  was  so,  notwithstand- 
ing the  named  rate  was  made  subject  to 
change  without  notice,  the  effect  being  to 
limit  the  agreed  special  rate  to  the  particular 
shipments  with  reference  to  which  the  rate 
was  established,  but  not  to  allow  any  change, 
either  along  or  at  the  terminus  of  the  route, 
which  would  affect  these  shipments.  Falvey 
V.  Bailroad  Co.,  76  6a.  597,  and  oases  cited. 
The  evidence,  however,  did  not  warrent  the 
verdict.  The  case  made  by  the  declaration 
was  not  proved,  and  the  court  erred  in  not 
granting  a  new  trial.    Judgment  reversed. 


(81  Oa.  71» 
RiOBMOND  ft  D.  R.  Co.  t>.  CHIU)RB88. 

(Supreme  Cawrt  of  Oeorgia.    April  18, 1888.) 

Co2n>ucT  or  Trul— Phtsioai.  Bxaminatiom. 

It  is  within  the  discretion  of  the  trial  court  to  r^' 
quire  the  plaintiff,  suing  for  a  physical  injury  al- 
leged to  be  permanent,  to  submit  to  ao  ezamina- 
UoD  by  competent  physicians,  at  the  instance  and 
at  the  expense  of  uie  defendant  in  the  action,  to 
asoertain  the.  nature,  extent,  and  probable  dura- 
tion of  the  iniary,  so  as  to  afford  means  of  proving 
the  same  at  the  irlaL  By  Code,  1 906,  every  court 
has  power  to  control,  in  furtherance  of  jnstioe, 
the  conduct  of  all  persons  connected  with  a  judi- 
cial proceeding  iiefore  it,  In  every  matter  apper- 
tainiog  thereto. 

{Sullabut  by  0m  Court.) 

Error  from  superior  court,  Fulton  connty; 
Mabshali,  J.  Clarke,  Judge. 

Pope  Barrow  and  Jackson  &  Jackton,  for 
plaintiff  in  error.  QartreU  &  Ladton,  and 
/.  T.  Glenn,  contra. 

Bleoklet,  C.  J.  (%ildress,  a  lad  18  or  14 
years  of  age,  recovered  a  verdict  against  the 
railroad  company  for  $3,500, on  account  of  a 
personal  injury  alleged  to  be  permanent. 
The  seat  of  the  injury  was  the  chest  The 
company  made  a  motion  for  a  new  trial  on 
several  grounds,  the  fourth  being  as  follows: 
"Because  the  court  erred  in  declining  to  oi^ 
der  the  examination'  of  Childress  by  phy- 
sicians to  be  appointed  by  the  court  on  mo- 
tion of  defendant  before  the  jury  was  impan- 
eled, but  after  the  case  was  called  for  trial, 
for  the  purpose  of  determining  whether  or 
not  he  had  been  permanently  injured  aa 
claimed,  the  said  defendant  offering  to  pay 
the  expense  of  such  examination  by  the  phy- 
sicians selected  by  the  court."  The  oourt 
ruled  that  it  had  no  power  to  order  the  ex- 
amination without  the  plaintiff's  consent. 
We  understand  the  oourt  as  putting  the  re- 
fnsal  solely  upon  the  ground  of  a  defect  of 
power.  The  Code,  (§  206.)  declares  that 
"every  oonrt  has  power  ■*  •  •  to  con- 
trol, in  furtherance  of  justice,  the  conduct 
of  its  (^oers,  and  all  other  persons  connected 
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with  a  Jodieial  proceeding  before  it,  in  eveiy 
matter  appertaining  thereto."  It  can  cei^ 
tainly  admit  of  no  doubt  that,  in  a  proper 
case  for  such  examination,  tlie  cause  of  jus- 
tice would  lie  subserved  by  it,  and  the  de- 
cided weight  of  modern  authority  is  that 
oourts  have  such  power.  A  very  full  and 
clear  statement  of  the  matter  Is  found  in  1 
Thomp.  Trials,  8  859.  The  language  of  the 
author  is  as  follows:  "In  modern  trials  of 
civil  actions  for  physical  injuries,  the  ques- 
tion has  frequently  arisen  whether  the  court 
has  power  to  order  an  inspection  of  the  body 
of  the  plaintiff  or  person  injured,  for  the  pur- 
pose of  ascertaining  the  nature  and  extent  of 
the  injuries.  Some  of  the  courts,  carrying 
in  their  minds  no  higher  conception  of  a  ju- 
dicial trial  than  the  conception  that  it  is  a 
combat,  in  which  each  of  the  gladiators  is 
permitted,  within  certain  limits,  to  deceive 
and  trick  the  antagonist  and  the  umpire, 
have  denied  the  right  of  the  defendant  to' 
have  an  order  for  such  inspection.  Other 
courts,  taking  the  more  enlightened  view, 
that  the  object  of  a  jadicial  trial  is  to  enable 
the  state  to  establish  and  enforce  justice  be- 
tween party  and  party,  have  held  that  it  is 
within  the  power  of  the  trial  court,  in  the 
exercise  of  a  sound  discretion,  in  proper 
cases,  npon  an  application  seasonably  made, 
under  proper  safeguards  designed  to  preserve 
the  rights  of  both  parties,  to  order  such  an 
inspection,  and  to  compel  tbe.plaintifF  or  in- 
jured person  to  sabmit  to  it  Another  court 
has  held  that,  where  the  plaintiff  in  such  an 
action  alleges  that  his  injuries  are  of  a  per- 
manent nature,  the  defendant  is  entitled,  as 
a  matter  of  right,  to  have  the  opinion  of  a 
surgeon,  based  upon  a  personal  examination, 
nnless  there  is  already  an  abundance  of  ex- 
pert evidence;  in  which  case  the  court,  in  its 
discretion,  may  refuse  to  order  an  examina- 
tion. Another  court  lias  ruled  that  the  trial 
court  may  require  the  plaintiff  in  such  an  ao- 
tion  to  submit  to  a  medical  examination,  and 
dismiss  his  action,  if  he  refuses  to  comply 
with  the  order.  This  conclusion  may  be 
placed  upon  the  higher  ground  that,  when  a 
person  appeals  to  the  sovereign  for  justice, 
be  impliedly  consents  to  the  doing  of  justice 
to  the  other  party,  and  impliedly  agrees  in 
advance  to  make  any  disclosure  which  is  neo- 
essary  to  be  made  in  erder  that  justice  may 
be  done.  The  conception  of  the  nature  and 
objects  of  a  judicial  trial  which  denies  to  the 
defendant,  under  proper  safeguards,  the  right 
of  such  an  inspection,  is  not  higher  than 
that  of  the  old  law,  which  would  not  even 
compel  a  party  to  produce  a  deed  or  private 
paper  in  a  civil  case,  where  it  was  intended 
to  be  used  in  evidence  against  him, — a  rule 
which  the  court  of  chancery  invaded,  to  pre- 
vent failures  of  justice,  and  which  has  al- 
most entirely  disappeared  from  modern  civil 
jurisprudence."  The  cases  cited  pro  and 
eon  are:  White  v.  Bailroad  Cio.,  61  Wis.  536, 
21  N.  W.  Eep.  524 ;  Walsh  v.  Sayre,  62  How. 
Fr.  334;  Shepard  v.  Railroad  Co.,  85  Mo. 
^9;  Sohroeder  v.  Railway  Ck>.,47  Iowa,  375; 


Tnrnpike  Co.  v.  Baily.  87  Ohio  St.  104;  Bail- 
road  Co.  V.  Thul,  29  Kan.  466;  Hatfield  v.  Bail- 
road  Co.,  22  N.  W.  Bep.  176;  Sibley  v. Smith, 
46  Ark.  276;  Shaw  v.  Van  Bensselaer,  60 
How  Pr.  148;  Neaman  v.  Railroad  Co.,  50 
N.  Y.  Super.  Gt.  412;  Roberts  v.  RaUroad 
Co.,  29  Hun,  154;  disapproving  Walsh  ▼. 
Sayre,  52  How.  Pr.  884,  and  Shaw  v.  "Van 
Bensselaer,  supra.  See  Sideknm  v.  Railroad 
Co.,  4  S.  W.  R^.  701,  and  notes. 

As  to  the  suggestion  made  in  argument, 
that  the  rule  would  operate  hardly  upon  deli- 
cate and  modeet  females,  we  can  only  say 
that  they  would  be  safely  guarded  by  thedis- 
cretion  of  the  trial  judge.  There  would  be 
no  danger,  we  think,  in  this  country,  of  an 
examination  l>eing  ordered  needlessly,  or 
where  an  improper  shock  to  modesty  or  feel- 
ings of  delicacy  would  be  likely.  We  decide 
simply  that  the  power  exists,  and  that  in 
each  case  it  is  to  be  exercised  or  not,  accord- 
ing to  the  sound  discretion  of  the  presiding 
judge.  We  think  there  ought  to  be  a  new 
trial  in  the  present  case.  '  As  we  deal  only 
with  the  question  of  power,  we  forbear  to 
enter  into  the  nature  of  the  showing  which 
ought  to  be  required  as  preliminary  to  its  ex- 
ercise, further  than  to  say  that  generally 
there  should  be  a  request  made  of  the  plaiD- 
tiff  before  the  trial  comes  on  to  submit  to 
the  examination  applied  for;  for  the  plain- 
tiff's refusal  to  do  so  should  be  verified,  as 
also  should  the  probability  that  examination 
would  likely  result  in  some  material  discov- 
ery or  disclosure.  When  the  examination  is 
compulsory,  there  is  obviously  propriety  in 
the  experts  being  selected  by  the  court  rather 
than  by  one  or  both  of  the  parties.  It  is  like- 
wise obvious  that  all  the  expenses  should  be 
borne  by  the  party  at  whose  Instance  the  ex- 
amination is  made.    Judgment  reversed. 


(82  Gs.  606) 

BBABD3CN  e.  Metropolitan  St.  Bt.  Co. 
(Supreme  Cowrt  of  Oeorgla.    April  8, 1889.) 

OABNIBHKSirr— AKSWni. 

A  gamiahee  summons  was  served  on  May  9th, 
returnable  to  the  following  Jane  term.  No  answer 
was  filed  daring  that  term,  which  lasted  nearly 
five  months.  About  the  sixth  week  of  the  next 
term  the  case  was  reached  in  its  order,  when  the 
garnishee  asked  for  "further  time  to  look  into  the 
matter, "  but  offered  no  excuse  for  the  delay  there- 
tofore in  answering,  and  was  afterwards  allowed 
to  file  an  answer.  Held,  under  Code  G^  i  38M, 
declaring  it  the  duty  of  tae  garnishee  to  answer 
at  the  first  term  at  which  he  is  required  to  appear, 
and  providing  that  in  case  of  failure  to  answer  at 
that  term  the  case  shall  stand  continued  to  the 
next  term,  and  that,  should  he  fail  to  appear  and 
answer  at  the  next  term,  plaintiff  stiall  have  judg- 
ment, on  motion,  for  the  amount  of  his  judgment 
ag^nst  defendant,  that  the  court  erred  in  allow- 
ing the  garnishee  further  time  to  answer,  and  in 
not  striking  out  the  answer  after  it  was  filed. 

Error  from  city  court  of  Atlanta;  Vam 
Effs,  Judge. 

Dudley  Campbell  and  A,  B.  <t  E.  L.  Cul- 
berson,  for  plaintiff  in  error.  Haygood  d 
Douglaet,  for  defendant  in  error. 

Simmons,  J.  On  May  4,  1887,  the  plain 
tiff's  attorney  made  an  affidavit  for  the  is- 
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suance  of  garnlabment  on  a  judgment,  ob- 
tained in  Morgan  county  by  the  plaintiff, 
against  Hamleiter,  of  Fulton  county.  Bond 
was  given,  and  the  constable  served  J.  W. 
Bankin,  president,  personally,  with  a  sum- 
mons of  garnishment,  on  May  9,  1887.  The 
famishment  was  made  returnable  to  the 
une  term,  1887,  of  the  city  court  of  Atlan. 
ta.  The  city  court  was  in  session  nearly  five 
months  during  said  June  term.  The  Decem- 
ber term  of  said  court  commenced  early  in 
December,  1887.  No  answer  was  filed  dur- 
ing the  June  term  of  the  court  On  the  14tb 
of  January,  1888,  the  case  was  rrached  in  its 
order,  and  there  was  still  no  answer  filed  to 
the  summons.  Counsel  for  the  plaintifl 
moved  the  court  to  enter  up  judgment  agai  nst 
the  gurnisbee.  Counsel  for  the  garnishee 
asked  for  "further time  to  look  into  the  mat- 
ter," which  was  allowed  by  the  court,  and  he 
afterwards  brought  in  and  filed  an  answer; 
whereupon  counsel  for  the  plaintifl'  moved 
the  court  to  strike  the  answer  of  the  gar- 
nishee, and  enter  uj)  judgment  against  him,  as 
In  cases  of  default;  which  motion  was  denied 
by  the  court,  and  the  plaintiff  excepted,  and 
assigned  error  thereon. 

We  think  the  court  erred  in  allowing  this 
answer  to  be  filed  at  the  lime  it  was,  and  in 
not  striking  it  on  motion  of  the  plaintiff's 
counsel.  The  Code,  (§  3304)  declares  it  to 
be  the  duty  of  the  garnishee  to  answer  at  the 
first  term  at  which  he  is  required  to  ap[>ear. 
If  he  fail  to  appear  and  answer  at  timt  term 
of  the  court,  the  case  shall  stand  continued 
until  the  next  term  of  the  court ;  and,  if  he 
should  fail  to  appear  and  answer  by  the  next 
term,  the  plaintifl  may,  on  motion,  have 
judgment  against  him  for  the  amount  of  the 
Judgment  he  may  have  obtained  against  the 
defendant.  Here  there  was  a  failure  to  answer 
at  the  first  term  of  the  court,  and  a  month  and 
a  half  of  the  second  term  had  expired,  and 
there  was  no  answer.  The  case  was  reached 
in  its  order,  and  the  plaintifl  was  entitled. 
under  the  law,  to  a  judgment  against  the 
garnishee,  unless  the  garnisliee  had  then  and 
there  shown  suflScient  cause  to  the  court  wliy 
he  had  not  answered  before  that  time.  In 
this  case  no  cause  was  shown,  or  atteuipted 
to  be  shown,  why  he  had  not  answered;  no 
reason  assigned  and  no  explanation  given  to 
the  court  by  the  garnishee  or  his  counsel. 
From  aught  that  appears  in  this  record,  it 
was  pure  neglect,  and  nothing  else.  With- 
out some  cause  assigned,  or  some  reason  or 
explanation  given,  the  court  has  no  discre- 
tion to  allow  the  garnishee  time  to  file  his 
answer.  We  do  not  think  it  is  within  his 
discretion  to  delay  the  plaintiff,  in  order  to 
give  counsel  for  the  garnishee  time  "to  look 
into  the  matter. "  If  the  garnishee  had  been 
present  when  this  case  was  reached  in  its  or- 
der, and  liad  proposed  then  to  file  his  answer, 
and  the  court  had  allowed  it,  as  was  done  in 
the  case  of  Wall  v.  Shippard,  30  Ga.  923,  we 
would  not  have  interfered  with  his  judg- 
ment. But  that  is  entirely  different  from 
giving  counsel  time  to  look  into  the  matter. 


and  see  if  he  has  a  defense.  The  cases  of 
Housmans  v.  Heilbron,  23  Ga.  187,  and  Oai^ 
hart  V.  Ross,  15  Ga.  188,  relied  on  by  counsel 
for  the  defendant  in  error,  were  decided  be- 
fore the  act  of  1856,-  (Code,  g  8304.)  The 
case  of  Harris  t.  Breed.  38  Ga.  297,  dted  by 
counsel  for  the  defendant  in  error,  was  a 
case  where  the  court  refused  to  set  aside  a 
judgment  entered  up  against  the  garnishee 
for  his  failure  to  answer.  In  the  case  (rf 
Emanuel  t.  Smith,  Id.  602,  this  court  say: 
"It  is  the  daty  of  the  garnishee  to  appear  at 
the  second  term  of  the  court,  and  file  his  an- 
swer. This  should  be  done  before  the  case 
is  reached  in  its  order  on  the  docket.  If  the 
garnishee  appears  when  the  case  is  called  in 
its  order,  the  court  may  allow  him  time  to 
file  his  answer  before  it  is  heard.  But  if  he 
fails  to  appear  and  answer,  and  the  case  is 
disposed  of  in  its  order  on  the  docket,  and 
the  presiding  judge  refuses  to  set  aside  the 
judgment  rendered  against  the  garnishee, 
this  court  will  not  (unless  in  extraordinary 
cases)  control  the  discretion  of  the  court  be- 
low." In  the  case  of  McCallum  v.  Brandt, 
48  Ga.  489,  the  garnishee  had  failed  to  an- 
swer, but  at  the  time  the  case  was  called  as- 
signed a  good  reason  to  the  court  why  he  had 
not  answered,  and  the  court  refused  to  allow 
judgment  against  the  garnishee.  This  court 
held  that  there  was  no  error  in  the  refusal  of 
the  court  below  to  allow  judgment  against 
tlie  garnishee,  for  the  reason  assigned  by  the 
garnishee  when  the  case  was  called.  In  the 
case  of  Kusseli  t.  Bank,  50  Ga.  575,  where 
the  trial  judge  set  aside  a  judgment  against 
the  garnishee  on  the  coming  in  of  his  answer, 
showing  a  sufficient  legal  excuse,  this  court 
held  that  he  did  right.  All  these  cases  go 
upon  the  principle  that  where  the  garnishee 
has  failed  to  answer,  but  gives  a  good  and 
sufficient  reason  for  the  failure,  it  is  then 
within  the  discretion  of  the  court  as  to 
whether  be  will  allow  judgment  against  him 
or  not.  But  there  is  no  case  that  we  can  find 
where  the  judge  has  allowed  the  garnishee 
time,  after  the  case  is  called,  to  look  into  the 
matter,  and  ascertain  whether  he  has  a  de- 
fense or  not,  without  giving  any  reason  or 
explanation  for  bis  failure  to  file  his  answer 
up  to  that  time.  In  such  a  case  the  law 
seems  to  us  peremptory,  and  there  is  no  dis- 
cretion left  to  the  judge.  For  these  reasons 
we  reveise  the  judgment  of  the  court  below. 


OOX  9.  MURPBT. 


(tt  Oa.  S23) 


(Supreme  Court  of  Oeorgia,    April  8, 18S0.) 

Pludino — Amskdmbkt. 

1.  A  declaration  alleged  that  defendant  owned  a 
ferocious  steer,  and,  knowing  that  It  was  ferooloas 
and  dangerous,  attempted  to  drive  it  through  the 
streets,  and  that  it  attacked  and  injured  pUuntifl. 
Held,  that  an  amendment  alleging  that  defendant 
had  in  his  custody  such  a  steer,  and  so  negligentjy 
kept  it  that  it  escaped  and  injured  plaintflt,  but 
not  alleging  that  defendant  knew  of  its  dangerous 
character,  introduced  a  new  oatue  of  action,  and 
should  not  be  allowed. 

8.  Amendments  alleging  that  defendant  care- 
lessly kept  the  steer,  knowiag  that  it  was  aocus 
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tomed  to  attack  mankind,  and,  while  so  keeping 
it.  It  attacked  plantlfl,  etc.,  and  that  defendant 
kept  the  steer  knowing  it  to  be  vlcioos,  and,  hj 
the  careless  mismanagement  of  defendant  in  at- 
tempting to  drive  it  along  the  street,  it  was  al- 
lowed to  escape,  and  to  injure  plaintiff,  without 
neffllgence  on  nis  part,  were  germane  to  the  orlg- 
inu  declaration,  and  were  properly  allowed. 

Error  from  city  court  of  Savannah:  Har- 
DEM,  Judge. 

Garrard  A  Meldrim,tat  plaintiff  In  error. 
Henry  Me  Alpine  and  Chariton  &  Maekall, 
tor  defendant  In  error. 

Simmons,  J.  Mnrpby  sned  Oox  for  dam- 
ages. In  his  original  declaration  he  alleged, 
in  substance,  as  follows:  On  the  streets  of 
Savannah  he  was  attacked  by  a  wild  and  fe- 
rocious steer,  the  property  of  S.  H.  2iOucl<8 
and  D.  Cox,  or  one  of  them;  that  it  was  in 
the  possession  of  Cox's  servants;  that  the  de- 
fendants knew  that  the  animal  was  ferocious 
and  dangerotis,  and  had  a  propensity  for  at- 
tacking persons,  but  that  they  attempted  to 
drive  it  through  the  public  streets  of  Savan- 
nah. The  declaration  then  shows  how  the 
plaintiff  was  injured  and  damaged.  The 
plaintiff  amended  his  declaration  by  alleging 
that  Cox  had  damaged  him  in  the  sum  named, 
because  he  carelessly  kept  the  steer,  well 
knowing  that  it  was  accustomed  to  attack, 
gore,  and  trample  mankind,  and,  while  so 
keeping  it,  it  attacked,  gored,  and  trampled 
upon  the  plaintifT.  He  offered  a  second 
amendment,  wherein  he  alleged  that  Cox  was 
the  owner,  or  had  in  his  custody,  care,  keep- 
ing, or  control  this  animal,  and  so  negli- 
gently kept  it  that  it  escaped  and  unlawfully 
came  upon  the  streets,  and  injured  tlie  plain- 
tiff, who  was  lawfully  walking  thereon.  In 
a  third  amendment  he  allegwl  that  the  de- 
fendant knowingly  kept  a  vicious  and  dan- 
gerous steer,  which  by  the  careless  manage- 
ment of  the  defendant  and  his  agents,  in  at- 
tempting to  drive  it  along  the  streets,  was 
allowed  to  escape  and  go  at  liberty,  upon 
which  It  attacked,  gored,  and  trampled  on 
the  plaintiff,  who  was  walking  along  the 
street,  without  any  fault  on  his  part.  The 
plaintiff  also  amended  the  declaration  by 
striking  therefrom  two  of  the  defendants, 
to-wit,  Zoucks  and  the  mayor  and  council  of 
the  city  of  Savannah,  leaving  Cox  the  sole 
defendant.  Cox  moved  to  strike  the  amend- 
ments, on  the  ground  that  they  contained  a 
new  and  distinct  cause  of  action;  that  they 
did  not  make  out,  either  by  themselves  or  in 
connection  with  the  original  declaration,  any 
l^^l  cause  of  action  against  the  defendant. 
The  motion  was  overruled,  and  the  trial  was 
had  on  the  original  declaration,  and  the 
amendments  thereto,  and  the  jury  returned 
a  verdict  in  favor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  to 
the  evidence.  A  new  trial  was  granted,  and 
the  defendant  excepted. 

There  were  two  grounds  insisted  on  before 
OB  for  reversal  of  the  judgment  of  the  court 
below :    ( 1)  That  the  court  erred  in  allowing 


the  amendments  to  the  plaintiff's  dedamtioB, 
and  (2)  that  the  court  erred  in  granting  a 
new  trial. 

1.  We  think  the  court  was  right  In  allow* 
ing  the  first  and  third  amendments  to  ttie 
declaration.  It  will  be  remembered  that  the 
original  declaration  alleged  that  this  was  a 
wild  and  ferocious  steer,  and  that  the  de- 
fendant knew  that  it  was  ferocious  and  dan- 
gerous, and  bad  a  propensity  for  attacking 
persons.  The  first  and  third  amendments, 
while  they  go  more  into  detail  as  to  the  man- 
ner of  the  plaintiff's  injury,  both  allege  that 
the  steer  was  wild  and  ferocious,  and  thut 
this  was  known  to  the  defendant;  and  we 
think,  therefore,  they  were  germane  to  the 
original  declaration,  and  did  not  introduce 
any  new  cause  of  action.  They  simply  al- 
lege, more  particularly  than  the  original  dec- 
laration did,  the  escape  of  the  steer,  and  the 
fault  of  the  defendant  in  allowing  him  to  go 
at  large.  Both  adhere  to  the  vicious  charac- 
ter of  the  animal.  The  second  amendment, 
however,  does  not  make  these  allegations, 
but  alleges  that  the  steer  was  so  negligently 
kept  that  it  escaped,  and  unlawfully  came 
upon  the  streets,  and  injured  the  plaintiff. 
We  think  it  was  error  to  allow  this  amend- 
ment, for  it  alleged  an  entirely  distinct  cause 
of  action  from  tlie  original  declaration.  As 
said  before,  the  original 'declaration  and  the 
first  and  third  amendments  charged  the  de- 
fendant with  knowingly  keeping  a  vicious 
animal  and  allowing  it  to  go  at  liberty. 
The  second  amendment  does  not  allege  that 
the  defendant  knew  that  the  animal  was  vie-. 
ious,  or  even  thiit  as  a  matter  of  fact  it  was 
vicious,  but  alleges  that  the  defendant  kept  it 
so  negligently  that  it  escaped  and  injured 
him.  The  plaintiff  could  not  recover,  under 
tlie  original  declaration  and  the  first  and  third 
amendments,  without  proving  to  the  satis- 
faction of  the  jury  that  the  defendant  knew 
thiit  the  animal  was  vicious,  and  allowed  it 
to  escape  or  go  at  large.  Under  the  second 
amendment  he  might  perhaps  recover  by  sim- 
ply proving  the  negligent  keeping  an^  es- 
cape, and  the  injury.  Under  the  original 
declaration  and  first  and  third  amendments 
it  was  necessary  to  prove  the  scienter  of  the 
defendant;  under  the  second  amendment 
this  was  unnecessary.  We  therefore  think 
that  the  second  amendment  contained  a  new 
and  distinct  cause  of  action,  and  should  not 
have  been  allowed.  Taking  this  view  of 
these  amendments,  we  think  the  court  erred 
in  granting  a  new  trial  in  this  case. 

2.  We  have  read  the  evidence  carefully, 
and  there  is  no  intimation  in  it  that  the  de- 
fendant had  any  knowledge  whatever  that 
this  steer  was  vicious  or  ferocious,  or  had 
any  propensity  to  trample  upon  people.  In- 
deed, the  evidence  shows  that  it,  with  seven 
others,  had  been  shipped  to  the  defendant  by 
a  farmer  from  a  distant  county,  and  had  only 
been  received  by  the  defendant  in  his  stock- 
yard a  few  hours  before  the  plaintiff  was  in- 
jured. We  have  carefully  read  the  opinion 
of  the  learned  judge  who  tried,  the  case  be- 
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low,  and  who  granted  a  new  trial,  and  be 
puts  the  giant  of  a  new  trial  npon  the  ground 
that  the  defendant's  servants  were  negligent 
in  driving  this  animal  through  the  streets, 
and  allowing  it  to  escape.  If  we  are  correct 
in  holding  tliat  the  second  amendment  of- 
fered by  the  plaintiff  was  improperly  allowed, 
of  coarse  it  follows  that  the  plaintiff  could 
not  recover  upon  this  ground.  The  only 
cause  of  action  which  be  had  against  the  de- 
fendant was  that  tbe  defendant  knowingly 
kept  a  vicious  animal,  and  allowed  it  to  es- 
cape, whereby  he  was  injured.  As  we  have 
shown,  he  could  not  recover  in  tills  case  un- 
less he  had  proven  the  defendant's  knowl- 
edge of  the  vicious  character  of  the  animal. 
He  could  not  recover  upon  an  allegation  of 
negligent  driving  or  negligent  escape.  If  be 
had  brought  bis  original  action  for  negligent- 
ly driving  an  animal  through  the  streets,  or 
for  negligently  allowing  the  animal  to  es- 
cape, and  bad  proved  it,  and  his  injury,  he 
could  have  recovered;  but  as  he  brought  it 
against  the  defendant  for  knowingly  keeping 
a  vicious  animal,  and  allowing  him  to  escape, 
he  must  recover,  if  at  all,  upon  that  ground, 
and  not  upon  a  new  and  distinct  cause  of  ac- 
tion, as  set  out  in  his  second  amendment. 
Entertaining  these  views,  it  is  unnecessary 
to  discuss  the  refusal  of  the  court  to  give  in 
charge  the  two  requests  made  by  the  defend- 
ant, except  to  say  that  they  seem  to  us,  un- 
der the  facts  in  this  case,  so  far  as  properly 
pleaded,  to  be  sound  principles  of  law.  Judg- 
ment reversed. 


(82  Oa.  ttt) 

Hauiltok  v.  I>hillifs  et  al. 

(Supreme  Court  of  Oeorffia.    April  17, 1889.) 
Pabtitioh— DowEB— Elkction. 

1.  J.  and  a.  bought  lots  91  and  124  as  partners. 
On  dissolution  they  divided  the  assets,  and  J.  took 
possession  of  lot  91  and  O.  of  lot  184,  and  each  made 
improvements,  leased,  and  collected  the  rent  of 
the  lot  held  by  him.  J.  conveyed  part  of  lot  91, 
knew  that  Q-.  collected  the  rent  of  lot  124,  stated 
that  O.  owned  the  whole  of  the  latter  lot,  and 
made  no  claim  to  It.  After  J.'s  death  O.  adminis- 
tered nis  estate,  and  the  remainder  of  lot  Ul  was 
sold  as  J.'s  property,  it  not  appearing  that  any  ob- 
jection was  made.  In  ejectment  by  J.'s  heirs, 
bronghtfor  lot  124  after  O.'s  death,  and  more  than 
90  years  after  the  division,  held,  that  the  facts 
showed  a  partition  of  the  lots,  J.  taking  lot  91  and 
O.  lot  124. 

a.  Code  Oa.  {  1704,  snbd.  8,  provides  that  dower 
may  be  barred  by  the  election  of  the  widow,  with- 
in a  certain  time,  to  talie  a  child's  part  of  the 
realty  in  lieu  thereof.  Held,  that  where  a  widow 
has  elected  to  take*  dower  she  cannot  recover  an 
interest  in  the  fee  In  subsequently  discovered 
realty,  though  she  may  have  her  dower  therein. 

Error  from  superior  court,  De  Kalb  coun- 
ty; KicHAHD  H.  Clark,  Judge. 

Code  Ga.  §  1764,  provides  that  "dower  may 
be  barred:  *  *  •  (3)  By  election  of  the 
widow,  within  ^2  months  from  the  grant  of 
letters  testamentary  or  of  administration  on 
the  husband's  estate,  to  take  a  child's  part  of 
tbe  real  estate,  in  lien  of  dower. 

John  8.  Candler  and  Hillyer  <t  Bro.,  for 
plaintiff  in  eiTor.  Candler,  Thompson  <t 
Candler,  for  defendants  in  error. 


SnofONB.  J.  It  appears  from  tiie  record 
in  this  case  that  James  Phillips  and  George 
Phillips  were  brothers,  and  were  partners  in 
business  in  the  town  of  Lithonia  from  1857 
to  1862.  As  such  partners  they  purchased 
two  lots  of  lands,  Nos.  91  and  124.  In  1862. 
James  enlisted  in  the  army.  About  this  time 
it  appears  that  the  partnersbip  was  dissolved, 
and  they  divided  the  assets.  James  was 
taken  sick  in  the  army,  and  retorned  home, 
and  died  in  1864,  leaving  a  wife  and  two 
children.  George  died  in  1870  or  1871,  leav- 
ing a  wife  and  no  children.  James's  widow 
intermarried  with  Norton,  and  had  several 
children  by  him.  George's  widow  inter- 
married with  Dr.  Hamilton,  and  died  in  1880, 
leaving  no  children,  and  leaving  Hamilton  as 
her  sole  heir  at  law.  In  1887  the  two  sons 
of  James,  and  their  mother,  (then  Mrs.  Nor- 
ton,) commenced  their  action  of  ejectment 
against  Dr.  Hamilton,  for  an  undivided  half 
of  lot  124.  Subsequently  Mrs.  Norton,  the 
mother,  died.  The  two  sons  amended  their 
declaration  by  striking  her  name  therefrom. 
On  the  trial  of  the  case  tbe  jury  returned  a 
verdict  for  tlie  plaintiffs  for  an  undivided 
half  of  the  land  and  mesne  profits.  Tbe  de- 
fendant made  a  motion  for  &  new  trial  on  tbe 
several  grounds  taken  therein,  which  was 
overruled  by  the  court,  and  he  excepted.  One 
of  these  grounds  was  that  the  jury  had  found 
contrary  to  the  evidence. 

1.  We  think  tbe  court  sbonld  have  granted 
a  new  trial  on  this  ground.  The  main  ques- 
tion in  this  case  was  whether  the  two  brothers, 
James  and  George,  had  made  a  division  of  this 
land  prior  to  their  death.  We  have  carefully 
read  tliis  evidence  over  several  times,  and  are 
clear  in  our  own  minds  that  the  jury  did  find 
contrary  to  the  evidence  in  the  case.  Tbe 
evidence  shows  that  James  and  George  were 
partners  in  business;  that  as  such  partners 
they  bought  these  two  lots  of  land;  tbat 
about  the  time  James  went  to  the  army  they 
iiad  a  division,  and  tbat  James  to<A  posses- 
sion of  lot  91,  made  some  improvements 
thereon,  and  held  and  occupied  most  of  it 
until  his  death  in  1864;  that  before  he  died  be 
sold  50  acres  of  that  lot  to  his  sister,  Mrs. 
Blackburn,  and  made  her  a  deed  therefor. 
After  he  died,  George  administered  upon  his 
estjite,  and  had  his  property  appraised.  This 
lot  was  appraised  with  tbe  balance  of  his 
property,  and  his  brother  P.  C.  Phillips  was 
one  of  the  appraisers.  Leave  was  obtained 
from  the  ordinary  of  the  county  to  sell  this 
land  as  the  property  of  James  Phillips,  and 
it  was  sold  by  his  administrator,  and  was 
purchased  by  his  brother  P.  C.  Phillips.  Tbe 
record  does  not  show  that  any  objection  was 
made  by  Geoige,  tbe  administrator,  or  tbe 
widow  of  James,  or  any  of  bis  relatives,  to 
the  appraisement  and  sale  of  this  lot  (91)  as 
tlie  property  of  James.  It  was  then  fresh  in 
tbe  minds  of  George,  the  brother  and  admin- 
istrator, and  also  in  the  minds  of  the  widow 
of  James,  and  his  brother,  P.  C. ;  and  it  seems 
to  us  that  if  these  two  lots  liad  then  been  held 
in  common  by  tbe  two  brothers,  something 
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woald  have  been  said  or  done  by  tbe  parties 
while  all  this  was  going  on.  In  addition  to 
this  the  record  further  shows  that  while 
.Tames  tcok  possession  of  lot  91,  his  brother 
George  took  possession  of  lot  124,  the  premises 
in  dispute;  that  about  the  time  of  the  dis- 
solution of  tbe  partnership,  George  went  into 
possession  of  lot  124,  built  houses  thereon, 
cleared  80  or  40  acres  of  the  land,  paid  for  the 
building  of  the  houses  and  the  clearing  of  the 
land,  and  lived  thereon  nntil  his  death  in 
1870  or  1871.  One  of  the  witnesses  testified 
that  during  this  time  and  in  the  life-time  of 
James,  the  witness  and  George  cut  and  sold 
from  the  land  a  thousand  dollars  worth  of 
cord-wood,  and  a  quantity  of  cross-ties,  and 
that  George  collected  the  money  and  paid  wit- 
ness his  part  of  it.  Another  witness  testified 
that  he  rented  lot  124  for  one  year  from 
George,  and  rented  for  the  same  year  lot  91 
from  James ;  that  he  paid  James  the  rent  of 
lot  91,  and  paid  George  tbe  rent  of  lot  124, 
and'  that  James  knew  that  he  had  paid  the 
rent  of  lot  124  to  George,  and  that  James 
never  made  any  demand  on  him  for  the  rent 
of  that  lot,  nor  did  be  ever  claim  any  interest 
therein.  Another  witness  testified  that  in 
1862  be  bargained  with  George  for  this  land, 
and  subsequently  became  uneasy  alx)ut 
George's  title  thereto;  ttiat  he  went  to  see 
James,  and  asked  him  about  George's  right 
to  make  title  to  the  whole  lot.  James  told 
him  that  Georgeowned  tbe  whole  lot.  These 
facts  are  not  denied  or  contradicted  by  any 
witness  in  the  case,  and  we  think  that  th^ 
clearly  sliow  that,  upon  the  dissolution  of 
partnership  between  these  brothers,  they 
agreed  to  divide  these  two  lots,  and  that  they 
did  divide  them,  James  taking  91,  and  6eorge 
taking  124.  All  their  acts  and  declarations, 
as  disclosed  by  the  record,  show  that  this 
must  have  been  the  manner  in  which  it  was 
done.  Of  course,  after  the  lapse  of  a  quarter 
of  a  century,  and  the  death  of  all  the  parties, 
it  would  be  impossible  to  prove  an  actual 
agreement  for  partition  between  thebrotliera,- 
and  we  must  rely  upon  their  conduct  and 
tlieir  declarations,  and  these  are  all  consistent 
with  the  idea  of  a  division  or  partition  be- 
tween them. 

2.  The  only  other  question  made  in  the 
motion  fur  a  new  trial  which  we  deem  it  neces- 
sary to  notice  is  the  third  ground  of  the  mo- 
tion. It  was  contended  by  the  plaintiff  in 
error  that  Mrs.  Norton,  the  widow,  and  the 
mother  of  the  two  plaintiffs,  should  not  have 
been  stricken  from  the  declaration,  and  that 
the  court  erred  in  holding  that  the  two  sons 
could  recover  tbe  undivided  half  of  lot  124, 
and  that  Mrs.  Norton  could  not  recover  any 
interest  in  that  lot.  It  was  in  proof  on  tbe 
trial  that,  after  tt>e  death  of  James,  his 
widow  elected  to  take  dower  in  his  land,  in- 
stead of  a  child's  part,  and  that  the  dower 
was  assigned  to  her  in  the  lands  of  her  hus- 
band. Under  this  state  of  facts,  we  do  not 
tbink  the  court  erred  in  holding  that  she 
could  not  recover  an  interest  in  tbe  fee  in 
this  lot  124.    We  tbink  that  when  a  widow 


elects  to  take  dower  in  tbe  estate  of  her  boa* 
band,  and  it  is  assigned  to  her,  that  election 
estops  her  from  claiming  a  child's  part  in  any 
land  which  may  afterwards  be  discovered, 
and  which  belonged  to  her  husband  at  tbe 
time  of  his  death.  She  may  still  assert  her 
right  to  dower  therein,  and  thus  carry  out  a 
previous  election,  but  she  cannot,  in  onr 
opinion,  take  dower  in  a  part  of  the  estate 
and  claim  a  child's  part  or  interest  in  other 
land  wiiich  may  subsequently  be  discovered 
to  have  belonged  to  her  husband  at  the  time 
of  bis  death.  Having  once  made  her  election 
she  is  l)ound  by  it.    Judgment  reversed. 


(83  Oa.  1«> 

Wiggins  e.  Norton  at  al. 

(Supreme  Court  of  Oeorgia.-  April  83, 1889.) 

Cbiminai.  Law — ArnAi, — Fubuminabt  Hbabino. 

1.  Where  the  trial  judge  is  required  by  law  to 
approve  the  fp'ounds  of  motion  for  a  new  trial,  the 
approval  is  insufficient,  when  qualified  by  a  state- 
ment that  all  exceptions  to  the  action  of  the  court 
are  subject  to  correction  by  the  record,  as  made 
out  by  tne  stenographer  and  in  the  brief  of  evi- 
dence. 

2.  Where  an  officer  arrests  a  prisoner,  and  there 
is  excitement  and  danger  of  a  riot  at  the  commit- 
ment trial,  and  the  magistrate  consents  to  have 
the  prisoner  taken  to  another  district,  and  before 
another  magistrate.  It  is  within  the  discretion  of 
the  arresting  officer  to  take  him  there. 

8.  If  a  prisoner  cannot  be  brought  before  a  jus- 
tice on  the  night  of  his  arrest,  the  sheriff  Is  au- 
thorized to  place  him  for  the  night  in  jail,  where 
other  prisoners  who  are  not  under  bond  are  placed. 

Error  from  superior  court,  De  Kalb  coun- 
ty; R.  H.  Clabk,  Judge. 

Candler,  Thompson  tt  CaTidler,  for  plain- 
tiff in  error.  Hopkini  &  Glenn,  for  defend- 
ants in  error. 

Simmons,  J.  Wiggins  sued  Norton  and 
others  for  damages  for  false  imprisonment. 
The  jury  returned  a  verdict  for  the  defend- 
ante.  Wiggins  moved  for  a  new  trial  on  14 
grounds,  which  motion  was  overruled  by  the 
court,  and  he  excepted. 

1.  The  grounds  from  1  to  11,  inclusive, 
complain  of  the  action  of  the  court  in  ad- 
mitting certain  evidence.  The  court,  in  ap- 
proving these  grounds,  quiilifles  his  approv- 
al as  follows:  "All  exceptions  to  tbe  action 
of  the  court  as  to  what  transpired  during 
the  progress  of  the  case  are  subject  to  correc- 
tion by  the  record  of  the  proceedings,  as  made 
out  by  the  stenographer  and  in  the  brief  of 
evidence."  Counsel  for  the  defendants  in 
error  objected  to  the  consideration  by  this 
court  of  these  grounds  of  the  motion,  liecause 
the  trial  judge  had  not  approved  the  same, 
as  the  law  requires.  We  think  the  objection 
is  well  taken.  Tbe  law  requires  tbe  trial 
judge  to  approve  the  grounds  of  the  motion 
for  a  new  trial  as  true,  either  in  the  motion 
itself  or  in  the  bill  of  exceptions.  In  this 
case  he  has  failed  to  approve  them,  either  in 
the  motion  for  a  new  trial  or  in  the  biU  of 
exceptions;  the  bill  of  exceptions  containing 
the  same  qualified  approval  as  above  quoted. 
The  judge  says  in  his  certificate  that  these 
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grounds  are  subject  to  correction  by  the  rec- 
ord of  the  proceedings  as  made  out  by  the 
stenogriipher  in  the  brief  of  evidence.  This 
so-called  "brief"  of  evidence  contains  275 
pages  of  closely  written  and  printed  matter. 
Tlie  constitution  and  laws  of  this  state  re- 
quire ns  to  tiear  and  determine  every  case  on 
our  docket  at  the  first  term  of  tlie  court,  ex- 
cept in  case  of  inability  from  providential 
cause  or  other  exceptions  specified  by  law. 
It  is  therefore  impossible  for  us  to  undertake 
to  read  records  275  pages  in  length  for  the 
purpose  simply  of  verifying  the  grounds  of  a 
motion  for  a  new  trial.  The  law  does  not 
put  this  burden  upon  us,  and  we  shall  not 
undertake  to  assume  it.  It  is  placed  upon 
the  trial  judges.  The  law  makes  it  their 
duty  to  verify  the  grounds  of  the  motion  for 
a  new  trial.  Mayor  v.  Harris,  75  Ga.  761; 
Maynard  v.  Ponder,  Id.  664. 

But  it  was  insisted  by  counsel  for  the 
plaintiff  in  error  that  counsel  is  powerless, 
where  the  judge  refuses  to  give  an  express 
approval.  We  do  not  think  so.  If  a  judge 
refuses  to  approve  the  grounds  of  a  motion 
for  new  trial  as  true  when  the  same  are  true, 
the  law  provides  a  sufficient  remedy  for  the 
movants  to  compel  such  approval.  Ander- 
son v.  Faw,  79  Ga.  558,  4  S.  E.  Rep.  920. 
We  therefore  decline  to  consider  these 
grounds  of  the  motion. 

2.  We  also  decline  to  consider  in  this  case 
the  ground  that  the  verdict  is  contrary  to 
the  evidence.  As  said  before,  this  so-called 
"brief  of  evidence"  contains  275  closely 
written  and  printed  pages.  It  is  made  up  in 
great  part  of  questions  of  counsel,  colloquies 
between  counsel  and  the  court,  wranglings 
of  counsel  among  themselves,  the  witticisms 
and  sharp  retorts  of  counsel  and  the  wit- 
nesses, remarks  of  the  stenographer,  and 
page  after  page  of  repetitions,  and  of  the 
most  irrelevant  matter  I  have  ever  observed 
in  a  record  since  I  have  been  on  this  bench. 
We  undertook  to  read  it  as  a  court,  but,  after 
reading  it  for  several  hours,  we  had,  in  jus- 
tice to  other  matters,  to  desist.  One  of  our 
number  managed  to  glance  through  it  in  a 
hurried  way,  and  it  took  him  over  a  day  to 
do  so.  We  have  repeatedly  appealed  to  trial 
judges  to  desist  from  sending  up  such  rec- 
ords as  this  to  this  court.  In  the  case  of 
Chambers  v  Walker,  6  S.  E.  Bep.  165,  (de- 
cided in  April  of  last  year,)  we  made  such 
an  appeal,  and  said  that,  if  counsel  should 
persist  in  bringing  up  such  records,  "we 
would  see  if  we  could  not  find  out  a  way  by 
which  this  court  could  be  protected  againsit 
proceedings  of  this  sort. "  After  this  intima- 
tion had  been  made  by  the  court,  the  present 
case  was  tried,  and  this  so-called  "brief"  was 
made  in  the  December  following.  We  are 
willing  to  work  and  do  every  thing  it  is  pos- 
sible for  men  to  do  in  the  discharge  of  the 
onerous  duties  which  the  law  places  upon  us, 
but  we  are  not  willing  to  take  up  the  time 
which  ought  to  be  devoted  to  other  litigants, 
in  spending  hours  and  days  of  our  time  in 
reading  such  records  as  this.     And  we  an- 


nounce now  that  hereafter,  whenever  It  be- 
comes necessary  for  us  to  read  a  record  in 
order  to  decide  upon  the  merits  of  a  case, 
and  we  find  that  record  made  up  as  this  one 
is,  we  shall  feel  at  liberty  to  dedine  to  read 
it  for  that  purpose.  For  these  reasons  we 
decline  to  pass  upon  the  merits  of  this  case. 

3.  The  view  we  have  taken  of  this  case 
leaves  only  two  grounds  of  the  motion  to  be 
considered,  to- wit,  the  twelfth  and  thirteenth. 
The  twelfth  ground  is  as  follows:  "Because 
the  court  erred  in  the  following  charge  to  the 
jury,  to- wit:  'I  charge  you  that  if  this  re- 
moval from  Lithoniato  Decatur  was  liecause 
of  excitement  which  existed  there  on  the 
subject  of  this  offense  and  of  tliis  arrest,  and 
that  there  was  danger  of  a  riot  there  from 
an  examination  there,  that  would  be  a  suffi- 
cient ground  for  taking  the  prisoner  else- 
where. It  would  be  a  sufficient  ground  for 
the  exercise  of  the  officer's  discretion  in  tak- 
ing the  prisoner  elsewhere.'  "  We  see  no  er- 
ror in  this  charge.  We  think,  with  the  judge 
below,  that  when  an  officer  arrests  a  prison- 
er, and  there  is  excitement  in  the  district  or 
village  in  which,  he  is  arrusted,  and  there  is 
danger  of  a  riot  at  the  commitment  trial, 
and  the  magistrate  of  the  district  is  consult- 
ed about  carrying  the  prisoner  to  another  dis- 
trict, before  another  magistrate,  and  he  as- 
sents thereto,  it  is  within  the  discretion  of 
the  arresting  officer  to  carry  the  prisoner  to 
another  and  different  district,  and  we  think 
there  is  sufficient  evidence  in  this  case  to  au- 
thorize the  judge  to  give  this  principle  in 
charge.  Nor  did  the  officer  abuse  his  discre- 
tion in  this  case  in  carrying  the  prisoner  to 
the  county-seat,  16  miles  from  the  place  of 
the  arrest.  The  magistrate  at  the  county- 
seat  was  perhaps  more  accessible,  consider- 
ing the  means  of  transportation,  than  the 
magistrate  of  an  adjoining  district,  four  or 
five  miles  off  from  the  railroad. 

4.  The  thirteenth  ground  complains  that 
the  court  erred  in  charging  the  jury  as  fol- 
lows: "If  you  do  not  believe  from  the  evi- 
dence that  they  could  have  got  bim  before  a 
justice  of  the  peace  that  night;  if  you  do 
not  believe  he  could  have  been  carried  there; 
and  you  believe  that  he  was  turned  over  by 
the  constable  to  the  sheriff,  and  the  sheriff 
had  to  keep  the  prisoner  until  the  next  morn- 
ing before  he  could  get  a  justice  of  the  peace, 
— then  the  sheriff  would  have  been  author- 
ized to  have  placed  him  in  a  place  for  safe- 
keeping where  all  prisoners  are  placed  wtio 
are  not  under  bond.  It  will  depend,  there- 
fore, as  to  putting  him  in  jail,  upon  this 
branch  of  the  case,  upon  the  fact  as  to  wheth- 
er they  could  have  got  access  to  a  justice  of 
the  peace  that  night."  There  was  no  error 
in  this  charge.  It  is  the  duty  of  an  arrest- 
ing officer,  when  he  arrests  a  prisoner,  to  car- 
ry him  without  delay  before  some  officer  au- 
thorized to  inquire  into  the  accusation;  and 
if  be  willfully  or  negligently  falls  to  do  this, 
and  detains  the  prisoner  for  an  unreasonable 
length  of  time  without  carrying  him  before 
the  magistrate,  he  would  be  guilty  of  false 
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imprisonment,  and  would  be  liable  to  dam- 
ages therefor.  But  if  he  arrests  him,  and 
takes  him  to  the  place  where  the  magistrate 
resides,  and  arrives  there  about  night,  and 
at  a  time  when  the  magistrate  is  not  accessi- 
ble, be  has  a  right  to  place  the  prisoner  in 
Jail  during  the  night  for  safe-keeping,  and 
be  would  not  be  liable  for  placing  him  in  jail. 
These  principles  were  embodied  in  the  above 
instruction  and  in  the  general  charge,  and 
we  see  no  error  therei  n .   Judgment  affirmed. 


(83  Oa.  381) 

Berbien  V.  State. 
(Supreme  Court  of  Oeorgia.    April  84, 1889.) 

Faub  PRWTBHsas— Proof— Vxbiancb. 
On  indictment  for  obtaining  credit  under  false 
representations,  by  mortgaging  a  "darlc  bay  mare 
mule, "  and  representing  It  to  be  defendant's,  con- 
Tiction  cannot  be  had  on  proof  of  mortgaging  a 
"mouse-colored  mare  mule,  named  Uag. " 

Error  from  superior  court,  Burke  county; 
BoNET,  Judge. 

R.  O.  Lovett  and  T.  D.  Oliver,  for  plain- 
tiff in  error.  Boykin  Wright,  Sol.  Gen.,  for 
the  State. 

Simmons,  J.  Berrleo  was  tried  and  con- 
victed in  the  county  court  of  Burke  county 
on  the  charge  of  obtaining  credit  by 
false  representations  of  bis  wealth  and  re- 
spectability, in  that  he  mortgaged  a  dark  bay 
mare  mule  to  the  prosecutor,  representing  to 
the  prosecutor  that  the  mule  was  bis,  (the 
defendant's,)  when  in  truth  and  in  fact  the 
mule  did  not  belong  to  him.  The  defendant 
sued  out  a  certiorari  to  the  superior  court, 
alleging,  among  other  grounds  of  error,  that 
the  veMict  in  ttie  county  court  was  contrary 
to  law  and  the  evidence,  because  the  evidence 
intro4uced  by  the  state  did  not  show  that  he 
bad  mortgaged  to  the  prosecutor  a  dark  bay 
mare  mule.  The  judge  of  the  superior  court 
refused  to  sustain  the  certioraH,  but  aflSrmed 
the  judgment  We  think  the  court  ought  to 
have  granted  a  new  trial  on  this  ground. 
The  only  evidence  introduced  on  this  subject 
by  the  state  was  the  mortgage  given  by  the 
defendant  to  the  prosecutor.  That  mortgage 
described  the  mule  as  a  "monse-colored  mule, 
named  Mag,  fourteen  years  old."  It  is  clear 
that  this  proof  did  not  correspond  with  the 
description  of  the  mule  set  out  in  the  indict- 
ment. The  indictment  charges  that  he  mort- 
gaged a  "dark  l>ay  maie  mule,"  and  the  proof 
shows  that  it  was  "a  mouse-colored  mare 
male,  named  Mag."  A  conviction  for  mort- 
gaging a  dark  Iwymare  mule  would  not  pro- 
tect the  defendant  in  a  future  indictment  for 
having  mortgaged  a  mouse-colored  mare 
mule,  named  Mag.  We  tiiink  that  the  case  of 
Barclay  v.  State,  55  Ga.  179,  rules  this  case, 
and  the  judgment  ia  reversed. 
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FObt  Botai.  ft  W.  0.  Bt.  Ca  «.  Fhimizt. 
(Supreme  Court  of  Oeorgia.    April  29, 1889.) 

IUi]:.B0u>  CoMPAMias— Stogk-Killino. 
1.  Thatseotion  708  of  the  Code  may  be  submitted 
to  tlie  jury  when  stock  is  killed  at  some  distance 
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beyond  a  public  orowlng,  was  decided  in  Railroad 
0>.  V.  Jones,  6S  Qa.  681.  The  like  rule  applies 
where  stock  is  killed  between  the  blow-post  and 
the  crossing,  and  sections  70S  and  710  are  to  be 
construed  together. 

2.  It  is  not  negligence,  affirmative  or  negative, 
for  a  locomotive  engineer  to  blow  the  stock-alarm 
whistle  in  a  to'wn  or  city,  to  frighten  an  animal 
from  the  track  in  case  of  a  sudden  emergency,  mora 
especially  where  the  scene  of  the  occurrence, 
though  within  the  corporate  limits,  is  not  in  a  pop- 
ulous quarter,  but  in  the  woods  or  fields  adjacent 
to  the  city  proper. 

(.Syllabus  by  the  Court.) 

Error  from  city  court,  Bichmond  county; 
Harden,  Judge. 

J.  Gana/U,  for  plaintiff  in  error.  Wm.  K. 
Miller  and  J.  U.  Phinity,  for  defendant  in 
error. 

Blecelet,  G.  J.  A  mule  was  killed  by 
the  railway  company  within  tbe  corporate 
limits  of  Augusta,  but  some  three  miles  dis- 
tant from  the  central  portion  of  the  city. 
Tbe  scene  of  the  occurrence  was  upon  terri- 
tory added  by  a  late  amendment  to  the  city 
charter.  The  animal  was  killed  upon  a  trestle, 
between  the  blow-post  and  a  public  cross- 
ing, probably  150  yards  from  tbe  crossing. 

1.  It  is  objected  that  tbe  court  gave  in 
charge  to  the  jury  sections  70S  and  710  of 
the  Code.  According  to  the  principle  ruled 
in  Bailroad  Co.  v.  Jones,  65  Ga.  681,  there 
was  no  error  in  this  part  of  tbe  charge.  The 
two  sections  are  to  be  taken  together.  If 
they  are  pertinent  when  stock  are  beyond  the 
crossing,  we  can  see  no  reason  why  they  are 
not  so  when  the  stock  are  on  the  hither  side 
of  the  crossing.  The  sections,  and  the  con- 
duct of  the  company's  employ^  under  tbem, 
are  simply  for  consideration  by  the  jury. 
Their  importance  Is  nothing  like  the  same 
when  the  injury  occurs  at  a  distance  from 
the  public  crossing,  as  when  it  occurs  upon 
the  crossing.  StiU,  they  have  some  relevan- 
Sy  in  either  case. 

2.  But  we  think  the  court  erred  in  decid- 
ing as  matter  of  law  that  it  was  negligent  to 
blow  the  stock-alarm  whistle.  Section  710, 
as  modified  by  the  act  of  187^,  contains  no 
express  inhibition  upon  blowing  the  whistle 
within  the  corporate  limits  of  a  town  or  city. 
Binging  the  bell  is  substituted  for  whistling 
as  to  all  matters  of  notice  or  warning  in  ap- 
proaching public  crossings;  but  in  this  in- 
stance the  blowing  of  tbe  stock -alarm  bad  no 
relation  to  the  crossing,  but  was  aimed  alone 
at  the  mule,  and  was  prompted  by  tbe  emer- 
gency. We  can  see  no  reason  why,  in  case 
of  a  sudden  emergency,  tbe  whistle  may  not 
be  sounded,  even  in  the  very  center  of  af 
town  or  city,  when  such  a  measure  is  requi- 
site to  save  the  life  of  man  or  beast,  and  we 
are  sure  that  the  statute  never  contemplated  ■ 
any  Inhibition  upon  such  use  of  tbe  whistle 
where  dahger  occurs  in  the  woods  or  fields 
adjacent  to  the  populated  quarters  of  a  city. 
The  merits  of  tbe  present  case,  on  the  facts 
in  evidence,  are  so  close  that  we  think  the 
erroneous  charge  to  the  jury  may  have  done 
mischief,  and  therefore  that  a  new  trial 
should  Ite  granted.    Judgment  reverseiL 
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(SuDmM  Court  of  Cfeorgla.    April  23, 1889.) 

BMBBZsunniira  —  iNDicTHEirr  —  Comtiitoiiiob— 

Tblu.. 

1.  Indictment  axalnst  a  tax  collector  under  sec- 
tion 4431  of  the  Code,  for  embezzlement,  alleging 
that  the  money  embezzled  was  collected  by  nim 
olBoially  from  the  tax-pajers  of  the  conuty,  sufB- 
(dently  charges  that  the  money  was  in  his  posses- 
sion, custody,  and  control  at  tne  time  of  the  act  of 
embezzlement. 

8.  OrerruUng  a  demurrer  to  the  indictment  Is 
matter  for  direct  exception,  not  for  the  motion  for 
k  new  trial;  and  time  runs  against  direct  excep- 
tion from  tlie  date  of  the  trial,  or  from  the  ad- 
ionmment  of  that  term  of  the  court, — not  from  the 
date  of  denying  the  motion  for  a  new  triaL 

8.  After  the  accused  has  in  open  court  dis- 
charged certain  of  his  witnesses  from  attendance, 
he  cannot  afterwards,  at  the  same  term,  obtain  a 
oondnuanoe  for  the  absence  of  one  of  these  dis- 
charged witnesses. 

4.  All  existing  grounds  for  continuance  are  to 
be  embraced  in  one  and  the  same  motion.  After 
the  motion  has  been  overruled,  it  is  no  abuse  of 
discretion  not  to  hear  a  second  motion  on  a  known 
ground,  (such  as  the  absence  of  one  of  defendant's 
counsel,)  which  might  hare  been  included  in  the 
wiginal  motion,  but  was  not. 

5.  After  some  of  the  jurors  to  try  a  felony  hare 
Men  selected,  and  while  the  court  U  waiting  upon 
rJie  bailUtsto  bring  in  a  new  panel,  it  is  not  error 
to  proceed  with  other  business,  the  selected  jurors 
taking  no  part  therein,  but  being  sent  out  of  the 
court-room,  and  properly  oonflnecT  elsewhere. 

6.  While  the  trial  of  a  felony  is  in  progress,  the 
court  may  deal  with  witnesses  of  the  accused  for 
oontempt,  and  hear  their  excuses  for  failure  to  at- 
tend promptly  in  obedience  to  process.  (Certainly 
this  may  be  done  during  an  interval  when  the 
jury  are  not  present,  the  aocused  not  intimstiiig 
any  objection,  and  his  counsel  expressly  oonsent- 
tog. 

7.  The  offense  of  embeulement  by  a  public  officer 
Is  not  the  less  punishable  because  the  sureties  upon 
his  official  bond  have  responded  to  the  state  for 
his  default,  and  he  has  reimbursed  them  for  so  do- 
ing, though  he  be  not  indicted  until  afterwards.  It 
follows  that  a  note  executed  as  a  part  of  the  settle- 
ment between  him  and  his  sureues  is  irrelerant 
evidence. 

8.  Unlessltappear  affirmatively  to  the  contrary, 
the  embezzlement  of  public  money  by  a  tax  collect- 
or is  lo  be  taken  as  committed  in  the  connty  of 
which  he  is  an  officer,  if  committed  at  all. 

S.  When  one  on  trial  for  a  felony  is  at  large  on 
bond,  and  is  ▼olnntarilr  absent  when  the  verdict 
is  returned,  the  verdici  may  nevertheless  be  re- 
jeived  and  published,  especially  if  his  counsel 
makes  an  express  waiver  of  the  client's  right  to 
be  present. 

10.  The  verdict  was  not  contrary  to  evidence  or 
to  law. 

(SuUabtu  by  the  Oourt.) 

Error  from  saperlor  court,  Waahington 
county;  HiNBs,  Judge. 

J.  A.  Robson  and  R.  L.  Rodgtra,  for  plain* 
tiff  in  error.  O.  H.  Rodgen,  Sol.  Gen.,  /. 
B.  Bvam,  and  S.  B.  SarrU,  for  the  State. 

Blecklet,  C.  J.  Bobson  was  indicted, 
tried,  and  convicted  for  embezzlement  com- 
mitted while  be  was  tax  collector  of  Wash- 
ington county.  The  moneys  embezzled  were 
alleged  to  be  taxes  due  by  the  tax-payers  of 
that  connty  to  the  state,  collected  by  him 
officially.  The  section  of  the  Code  (section 
4421)  applicable  to  the  case  reads  as  follows: 
"Any  ollicer,  servant,  or  other  person,  em- 
ployed in  any  public  department,  station,  or 
office  of  government  of  this  state,  or  any 


county,  town,  or  city  of  this  state,  •  •  • 
who  shall  embezzle,  steal,  secrete,  fraudu- 
lently take  and  carry  away,  any  money,  gold 
or  silver  bullion,  note  or  notes,  bank-bill  or 
bills,  shall,  on  conviction,  be  punished  by 
imprisonment  and  labor  in  the  penitentiary 
for  any  time  not  less  than  two  years,  nor 
longer  than  seven  years."  A  motion  for  a 
new  trial  made  by  the  accused  was  over- 
ruled. 

1 .  There  was  a  demurrer  to  the  indictment, 
alleging  that  It  failed  to  charge  that  the  ao- 
cused had  the  money  in  his  possession,  custo- 
dy, or  control  as  tax  collector  at  the  time  of 
the  imputed  offense.  We  think  the  indict- 
ment did  allege  the  equivalent  of  this,  as  it 
charged  that  the  money  belonged  to  the  state 
of  Georgia  for  the  general  state  taxdue  from 
the  tax-payers  of  the  county  of  Washington 
to  the  state  for  the  year  1886,  which  had 
been  by  said  Robson,  as  tax  collector,  col- 
lected from  the  tax-payers  of  the  county. 

2.  Though  we  have  examined  the  indict- 
ment, and  ruled  it  sufficient,  the  question 
has  not  been  properly  made  by  the  record 
and  bill  of  exceptions.  The  overruling  of 
such  a  demurrer  is  not  proper  matter  for  a 
motion  for  b,  new  trial.  Griffin  v.  Justices, 
17  Ga.  96;  De  Barry  v.  Austin,  76  Ga.  306; 
Rogers  t.  Rogers,  78  Ga.  688,  8  S.  £.  Bep. 
451.  The  bill  of  exceptions,  it  is  true,  does 
except  directly  to  the  ruling  of  the  court  on 
the  demurrer.  13ut  this  comes  too  late,  as 
time  runs  against  such  exception,  not  with 
reference  to  the  date  at  which  the  new  trial 
was  denied,  but  with  reference  to  the  date  of 
the  trial,  or  at  all  events  to  the  adjoornment 
of  the  term  of  the  court  at  which  the  trial 
took  place.  Daniel  v..Tarver.  70  Ga.  203. 
Had  exceptions  pendente  lite  been  filed,  then 
the  point  would  have  been  saved,  and  might 
have  been  brought  up  with  the  general  ease 
after  the  motion  for  a  new  trial  was  over- 
ruled.   Bradley  v.  Saddler,  54  Ga.  681. 

3.  A  continuance  was  moved  for  and  de- 
nied. It  seems  that  the  aocused  in  open 
court  discharged  certain  of  bis  witnesses 
from  further  attendance,  and  then  applied 
for  a  continuance  because  one  of  these  wit- 
nesses was  absent.  The  court,  knowing 
judicially  of  what  had  transpired,  refused  to 
g^nt  the  continuance  for  that  reason.  It 
seems  to  us  tliat  there  can  be  no  doulit  that 
the  reason  was  sufficient.  Moreover,  we  are 
satisfied  that,  if  what  was  proposed  to  be 
proved  by  the  witness  was  admissible  evi- 
dence at  all,  it  was  so  immaterial  that  the 
refusal  might  well  have  l>een  put  upon  that 
ground. 

4.  The  forty-fourth  rule  of  the  superior 
court  (Code,  p.  1351)  requires  that  aU  grounds 
of  a  motion  for  continuance  siiall  be  urged 
and  insisted  upon  at  once,  and  declares  that 
after  a  decision  on  one  or  more  grounds  no 
others  shall  be  heard  by  the  court.  la 
Brinkley  v.  State,  54  Ga.  374,  it  was  so^ 
gested  that  this  rule  might,  in  the  discretion 
of  the  court,  l>e  made  to  yield  so  far  as  to 
prevent  injustice  by  mistake,  inadverteaoSi 
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•orpriM,  ete.  We  cannot  hold  that  It  was 
an  abuse  of  discretloii  not  to  relax  the  rale 
■o  as  to  bear  a  second  motion  after  the  first 
had  been  determined  adversely;  the  ground 
of  the  second  being  the  absence  of  one  of  the 
prisoner's  counsel.  It  was  not  pretended 
that  the  absence  was  unknown  when  the 
first  motion  was  made.  The  only  excuse 
given  was  that  it  was  left  out  by  inadvertence 
or  oversight  It  was  not  stated  that  the  ab- 
sentee was  the  leading  counsel.  If  he  had 
been  such,  or  if  his  presence  had  been 
deemed  very  material,  it  is  altogether  unlike- 
ly that  this  cause  for  continuance  would 
have  escaped  attention  in  the  first  instance. 
Indeed,  it  wonld  have  been  the  one  topic  to 
present  itself  ahead  of  everything  else  in  the 
mind  of  one  exercising  any  diligence  what- 
ever in  preparing  a  motion  for  continuance. 
Granting  that  the  matter  was  subject  to  the 
discretion  of  the  judge,  and  that,  in  the  face 
of  the  rule,  he  could  have  considered  this 
new  ground,  bad  he  been  so  moved,  in  the  ex- 
ercise of  his  discretion,  we  see  in  this  record 
no  indication  of  any  abuse  or  mistaken  exer- 
cise of  such  discretion. 

5.  The  panel  of  jurors  having  been  ex- 
hausted without  obtaining  a  full  jury,  the 
partial  jury  selected,  but  not  yet  sworn, 
were  confined  elsewhere  than  in  the  court- 
room, and,  while  the  bailifis  were  abroad,  en- 
gaged in  summoning  another  panel,  the  court 
proceeded  to  try  another  criminal  case.  We 
think  there  was  no  error  in  this.  The  se- 
lected jurors  took  no  part  in  the  proceedings, 
and  were  not  even  present.  The  case  is 
wholly  unlike  that  of  Tribble  v.  Anderson, 
68  Oa.  82,  in  which  some  of  the  jurors  en- 
gaged on  a  pending  trial  were  charged  with 
another  case. 

6.  During  an  interval  while  the  trial  was 
in  progress,  the  court,  with  consent  of  the 
prisoner's  counsel,  the  prisoner  himself  not 
intimating  any  objection,  dealt  with  some  of 
the  witnesses  who  had  been  summoned  in 
behalf  of  the  accused,  for  their  failure  to  at- 
tend promptly  in  obedience  to  the  process. 
They  were  proceeded  against  for  contempt, 
and  the  court  heard  their  excuses.  This 
took  place  during  a  recess  of  the  court,  and 
while  the  jury  were  notpresenU  Under  such 
circumstances,  it  was  surely  no  error,  nor 
even  any  irregularity,  to  hear  the  excuses  of 
the  witnesses;  and,  so  far  as  appears,  this 
was  all  that  was  done. 

7.  Before  the  indictment  was  found,  the 
comptroller  general  had  issued  execution  for 
the  taxes  due  from  the  collector,  and  the 
sureties  on  the  collector's  official  bond  had 
paid  the  executions  in  full;  and,  as  indicated 
by  some  of  the  evidence,  the  collector  had  in- 
demnified the  sureties  by  turning  over  to 
them  certain  notes,  and  conveying  to  them 
real  estate.  The  court  charged  the  jury  that 
if  tb^  believed  from  the  evidence  that  the 
defendant  «nbezzled  the  sum  charged  in  the 
indictment,  and  in  the  manner  charged  in 
the  same,  he  would  be  guilty  of  said  charge, 
although  a  full  settlement  had  been  made 


with  the  state,  and  also  with  the  securities 
on  his  official  bond,  before  the  indictment  was 
found  against  him.  We  think  this  charge 
was  sound  law.  With  or  without  embezzle- 
ment, the  state  was  entitled  to  its  taxes,  and 
discharging  the  claim  as  a  debt  after  the 
money  bad  been  embezzled  would  not  cancel 
the  crime.  McCoy  v.  State,  15  Ga.  211; 
Hoyt  V.  State,  50  Ga.  325.  A  note  executed 
by  the  sureties,  and  payable  to  the  accused, 
was  a  part  of  the  settlement  between  them, 
and  its  exclusion  as  evidence  was  proper  for 
the  same  reason  applicable  to  the  charge. 
That  the  sureties  gave  their  principal  a  note 
as  a  part  of  the  settlement,  or  to  cany  out 
its  terms,  would  not  tend  to  illustrate  his 
guilt  or  innocence  touching  the  cliarge  of 
embezzlement. 

8.  It  is  contended  that  the  venue  of  tlie  of- 
fense was  not  made  sufficiently  certain  by  the 
evidence,  but  we  think  otherwise.  The  ac- 
cused was  a  public  officer  of  the  county  of 
Washington.  He  collected  the  money  in 
that  county,  from  the  tax-payers  thereof. 
His  office  was  there;  ho  reslJed  there;  and 
it  is  not  affirmatively  shown  that  any  of  the 
money  was  elsewhere  after  he  collected  it. 
Smiley  v.  State,  66  Ga.  754.  The  venue  may 
be  est.iblislied  by  circumstantial  or  direct 
evidence.  Davis  v.  State,  8  S.  E.  Rep.  184, 
(October  term,  1888.)  We  think  the  venue 
was  most  amply  proved  by  the  evidence  in 
this  record. 

9.  When  the  verdict  was  brought  into 
court  the  accused  was  at  large  on  bond,  and 
was  voluntarily  absent.  His  counsel,  being 
present,  consented  to  the  reception  and  pub* 
lication  of  the  verdict.  We  see  not  why 
the  voluntary  absence  alone  would  not  btt 
good  cause  for  proceeding  with  this  neces- 
sary step  in  the  trial.  Barton  v.  State,  67 
Ga.  653.  It  was  the  privilege  of  the  accused 
to  be  present,  but  its  exercise  rested  upon  his 
will  alone.  He  was  under  no  restraint  oi 
constraint  by  the  action  of  the  court. 

10.  Touching  the  general  merits  of  the 
case,  and  the  sufficiency  of  the  evidence  to 
warrant  the  verdict,  we  content  ourselves 
with  quoting  from  the  opinion  of  the  able 
and  impartial  judge  who  presided  at  the 
trial,  and  whose  opinion  in  deciding  ad- 
versely on  the  motion  for  a  new  triid  has 
come  to  us  as  a  part  of  the  record.  He  says: 
"I  cannot  say  that  the  verdict  is  contrary  to 
the  evidence  and  law  of  the  case.  Neither 
does  it  appear  to  be  against  the  weight  of 
evidence.  I  cannot  come  to  the  conclusion 
that  the  Jury  was  not  justified  in  saying  he 
was  guilty  beyond  a  reasonable  doubt.  The 
defendant  made  the  square  issue  tliat  the 
funds  of  the  state  in  liis  bands  as  tax  col- 
lector were  stolen,  and  not  embezzled  bj 
him.  Was  this  money  stolen  by  Willie  Got' 
neal,  or  was  it  embezzled  by  the  defendant? 
That  was  the  sharp,  clean-cut  issue  which 
the  defendant  made  with  the  state.  There 
was  no  middle  ground, — no  allegation  of  ex> 
travagance  or  reckless  expenditure,  or  inno- 
cent appropriation  of  the  state's  money  with 
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latent  to  account  for  it  at  the  proper  ttme, 
and  failure  owing  to  misfortune  or  miscal- 
eolation.  In  reply  to  the  proposition  that 
the  money  was  stolen,  there  was  evidence 
that  the  defendant  paid  a  note  of  his  own 
with  money  ttiken  from  a  pile  in  or  on  bis 
desk  where  he  whs  sitting  al  the  receipt  of 
customs,  taking  in  the  tuxes  of  the  people. 
The  jury  might  infer  that  the  defendant  used 
the  slate's  money  for  this  purpose.  There 
was  the  evidence  of  several  witnesses  that 
the  defendant  stated  be  bud  used  the  state's 
money  in  buying  laud.  There  was  in  evi> 
dence  bis  statement  that  he  bad  used  the 
state's  money  in  electioneering  and  in  living. 
There  was  his  letter  of  the  5th  of  May,  1887, 
to  the  comptroller  general,  in  which  he 
begged  to  be  bridged  over  until  October;  of- 
fers to  convey  to  that  o£Bcer  1,800  acres  of 
land,  and  pay  20  per  cent,  interest  for  in- 
dulgence; pleads  that  be  would  be  ruined  if 
indulgence  was  not  granted  him;  and  yet  he 
does  not  mention  the  fact  that  the  state's 
money  was  stolen.  The  defendant  kept  the 
robbery  secret.  From  all  these  circumstances 
the  jury  might  well  infer  that  the  theory 
that  the  money  was  stolen  was  not  true  in 
tact.  I  would  have  been  glad  to  have  been 
able  to  Buy  in  my  conscience  that  the  evi- 
dence failed  to  show  the  defendant  guilty  be- 
yond a  reasonable  doubt,  and  thus  have  been 
in  a  position  to  grant  him  a  new  trial,  but  I 
cannot  so  say  in  good  conscience."  Judg- 
ment affirmed. 


(83  Qa.  ISS) 

Watson  e.  Swamn  et  al. 
{Supreme  Cawrt  of  Oeorgia.    April  29, 1889.) 

Taxitioh-^Livt— Rktdiin. 

In  order  for  a  constable  to  make  a  legal  levy  npon 
land  under  a  fi.  fa.,  Issued  for  state  and  county 
taxes,  it  is  not  necessary  that  he  should  make  an 
entry  or  return  of  no  personal  property  to  be  found. 

(SyllabuB  by  the  Court.) 

Error  from  superior  court,  Douglass  coun- 
ty; B.  H.  Clarke,  Judge. 

A.  L,  Bartlett,  C.  D.  Camp,  and  W.  A. 
James,  for  plaintiff  in  error.  Thomas  W. 
Latham,  for  defendants  in  errmr. 

Blecelet,  G.  J.  The  plaintiff  in  error 
relied  in  argument  upon  the  sole  ground  that 
the  court  eraed  in  excluding  the  tax^./a«.,  the 
entries  thereon,  and  the  sheriff's  deed.  These 
fl.  fas.  were  issued,  one  of  them  for  the  state 
and  county  taxes  of  1877,  the  other  for  the 
state  and  county  taxes  of  1878;  one  for 
•72.54,  the  other  for  $70.24.  They  wera 
each  levied  by  a  constable,  and  the  sheriff's 
deed  purported  to  be  made  in  consequence 
of  a  sale  under  these  fl.  fat.  and  two  others, 
the  other  two,  as  recited  in  the  deed,  being 
forUxes  of  1879  and  1880.  The  evidence 
was  excluded  on  the  ground  that  tlie  consta- 
ble had  no  authority  to  make  the  levy,  there 
being  upon  the  fl.  fas.  no  entry  or  return 
that  no  personal  property  was  to  be  found. 
The  sliarp  and  dear-out  issue  thus  made  is 


whether  a  constable  can  levy  apon  land  by 
virtue  of  a  tax  fl.  fa.  without  a  return  or 
entry  of  no  personal  property.    We  think  he 
can.    No  officer  could  do  so  under  the  tax 
law  of  1804.    Cobb,  Dig.  1048;  Gladney  t. 
Deavors,  11  Ga.  88.    Under  that  law  taxes 
wero  to  be  made  by  distress  and  sale  "of 
goods  and  chattels,  if  any  to  be  fonnd;  other- 
wise of  the  lands,    *    *    *    or  so  much 
thereof  as  will  pay  the  taxes  due,  with  costs." 
This  was  changed  by  the  Code,  (section  812,) 
which  declares:   "Taxes  shall  be  paid  before 
any  other  debt,  lien,  or  claim  whatsoever, 
and  the  property  returned  or  held  at  the  time 
of  giving  in,  or  after,  is  always  subject" 
And  see  section  1973.    Section  886  provides 
that  "executions  for  non-payment  of  taxes 
•    •    •    must  be  directed  to  all  and  singu- 
lar the  sheriffs  and  constables  of  this  stat«;" 
and  section  888  declares:   "Executions  may 
be  levied  by  either  of  the  officers  to  whom 
directed,  or  other  officer  who  by  law  may  Iw 
authorized  in  their  place;  bnt  a  constable 
cannot  levy  a  tax  fl.  fa.  when  the  principal 
amount  exceeds  one  hundred  dollars,  and  if 
a  tiix  fl.  fa.  for  less  than  one  hundred  dol- 
lars be  levied  by  a  sheriff,  his  fee  for  aidd  levy 
shall  be  that  now  allowed  constables,  and  if 
the  levy  be  made  upon  personalty,  the  same 
sliall  be  advertised  and  sold  as  is  now  pro- 
vided for  j  ustice's  court  >!.  fas.    If  the  con- 
stable levies  on  land,  it  must  be  returned 
to  and  sold  by  the  sheriff  of  the  county." 
The  act  of  February  16,  1876,  which  is  not 
copied  in  the  Code,  provides  that  "it  shall  be 
lawful  for  the  sheriff  or  his  deputy,  in  any 
county  of  this  state,  to  levy  and  collect  a  tax 
fl.  fa.  for  any  amount:  provided,  that  when 
said  tax  fl.  fa.  is  for  one  hundred  dollars,  or 
less,  the  same  fee  shall  be  paid  as  now  allowed 
by  law  to  constables  or  bailiffs,  and  all  other 
proceedings  as  to  levy  and  the  time  and  place 
of  advertisement  and  sale  shall  be  the  same 
as  heretofore  governed  such  levy,  advertise- 
ment, and  sale  by  bailiffs  or  constables."    In 
Smith  T  Jones,  40  6a.  39,  which  arose  pre- 
viously to  the  act  last  quoted,  the  question 
came  up  whether  the  marshal  of  the  city  of 
Grifhn  could  levy  upon  land  for  municipal 
taxes  without  first  making  the  return  of  no 
personal  property.    The  court  held  that  he 
could;  and  the  whole  tenor  of  the  opinion 
goes  to  support  the  theory  that  in  executing 
a  tax  fl.  fa.,  to  which  both  kinds  of  prop«ty 
are  alike  subject,  the  authority  to  levy  is  as 
ample  against  one  kind  as  another.    The  case 
of  Plant  V.  Eichberg,  65  Ga.  64,  arose  sub- 
sequently to  the  act  of  1876.    The  levy  was 
for  taxes  of  1875,  amounting  to  $16.50,  and 
was  made  by  the  sheriff  without  any  previoos 
return  of  no  personal  property.     The  oouit 
ruled  that  the  levy  was  legal,  the  opinion  of 
Jaokson,  J.,  closing  with  this  observatJon: 
"Indeed,  the  point  is  controlled  by  Smith  v. 
Jones,  40  Ga.  39,  where  it  was  held  that  to 
collect  a  tax  fl.  fa.  for  city  taxes  the  marshal 
need  not  exhaust  personalty,  and  make  the 
entry;  and  if  such  be  the  rule  as  to  dty  taxes, 
much  more  ought  it  to  be  as  to  state  taxes." 
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From  some  expressions  in  this  opinion  it 
might  be  inferred  that  the  court  thought  that 
if  the  levy  bad  been  made  by  a  constable,  a 
return  of  no  personal  property  would  be  req- 
uisite; but  taking  the  general  bearing  and 
reasoning  of  the  opinion,  it  is,  so  far  as  it 
goes,  an  authority  to  the  contrary.  Sections 
3645  and  4172b  of  the  Code,  which  negative 
the  authority  of  a  constable  to  levy  upon  real 
estate,  unless  there  is  no  personal  estate  to 
be  found  sufiBcient  to  satisfy  the  debt,  etc., 
treat  alone  of  levies  under  fl.  faa.  from 
courts,  as  will  be  seen  by  looking  at  the  titles 
and  articles  in  and  under  which  the  sections 
occur.  They  have  no  relation  whatever  to 
tax  fl.  faa. ;  nor  does  the  act  of  February  16, 
1876,  supra,  or  any  other  statute  now  of 
force,  prescribe  any  preliminary  return  or 
entry  as  necessary  to  a  legal  levy  of  a  tax 
fi.  fa.  upon  land  by  a  constable.  So  far 
from  making  fi,.  fag.  from  justice's  courts 
the  standard  of  validity  in  reference  to  tax- 
sales,  the  C!ode  expressly  declares  (section  893) 
that  "the  deed  or  bill  of  sale  made  by  such 
oflScer  shall  be  just  as  valid  to  the  purchaser 
as  if  made  under  the  ordinary  process  of  law 
issuing  from  the  superior  court."  Here  a 
deed  was  tendered,  made  by  the  sheriff  by 
virtue  of  tax  executions.  The  levy  was  made 
by  an  oflScer  to  whom  the  executions  Were 
directed,  and  who,  by  section  888.  liad  ex- 
press authority  to  levy  them.  Consequently 
the  deed  was  just  as  valid  to  the  purchaser 
as  if  made  under  the  ordinary  process  of  law 
issuing  from  the  superior  court.  Another 
provision  of  the  Code,  tending  to  show  that 
levies  by  constables  under  tax  executions  are 
not  governed  by  the  law  applicable  to  levies 
under  fl.  fat.  from  justice's  courts,  is  sec> 
Hon  889  of  the  Code,  which  says:  "The  tax 
collector  may  place  his  fl.  fas.  in  the  hands 
of  anyone  constable  of  the  county,  who  shall 
be  authorized  to  collect  or  levy  the  same  in 
any  part  of  the  county. "  As  to  tax  fl.  fas. 
not  exceeding  $100  in  amount,  the  constable 
bas  as  wide  a  range  territorially  as  the  sher- 
ift,  and,  we  think,  as  wide  a  range  as  to  the 
kind  of  property  to  be  seized.  The  truth  is 
that  revenue  proceedings  are  wholly  separate 
and  apart  from  proceedings  to  enforce  judi- 
cial process,  and  are  not  to  be  conformed 
thereto,  except  in  so  far  as  express  law  or 
necessary  implication  from  express  law  re- 
quires.  The  exigencies  of  the  state  demand 
that  taxes  shall  be  collected  promptly,  and 
collecting  officers,  as  the  law  now  stands,  are 
not  to  pause  and  hesitate,  or  to  grope  and  in- 
vestigato,  in  order  to  find  out  whether  one 
class  of  property  or  another  might  or  could 
be  first  seized.  The  tax-payer,  by  section 
891  of  the  Code,  has  the  privilege  of  pointing 
out  property  upon  which  to  levy  the  tax  fl. 
fa.,  but  this  is  all  the  restriction  upon  the 
officer's  power  to  levy  in  his  discretion  upon 
any  property  whatsoever  that  may  be  sub- 
ject; and  even  tliis  privilege  may  be  over- 
ruled by  the  tax  collector,  who  has  power  to 
direct  a  levy  on  other  property  whenever  he 
deems  it  necessary.    The  court  erred  in  ex- 


cluding tbe^.  fa$.,  the  entries  thereon,  and 
the  deed,  and  in  not  granting  a  new  trial  on 
that  ground.    Judgment  reversed. 


GOLE  0.  Btbd. 


(83  Qa.  207) 


(Supreme  Ccurt  of  Oeorgia.    April  99, 1889.) 

FBATTDULBNT  CONTBTiLNOBS. 

1.  When,  pending  suit  against  the  son,  bis  mother 
conveys  land  to  him,  and  before  jndgment  he  cod- 
veya  it  badi  to  her,  and  after  jndgment  the  land 
is  levied  npon  as  his  property,  and  she  inter- 
poses a  claim,  npon  the  &ial  of  the  daim  case  evi- 
aenoe,  both  i»rol  and  in  writing,  Is  admissible  in 
her  favor  to  show,  the  facts  and  oiroumstanoea 
nnder  which  both  deeds  were  made,  and  the  causee 
and  considerations  moving  thereto;  the  issue  being 
fraud  or  no  fraud. 

3.  Objections toevldencemnstspecifythegroitnd 
which  was  presented  to  the  oourt  below  on  the  trlaL 

8.  The  oourt^  without  request,  need  not  charge 
on  the  credibility  of  witnesses,  or  the  mode  of  im- 
peachment. 

4.  The  evidence  warranted  the  vetdiot. 
(SyUabua  by  ths  Court) 

Error  from  superior  ooart,  Gwinnett  coun- 
ty; HuTCHiNs,  Judge. 

8am.  J.  Winn,  for  plaintiff  in  error.  T. 
M.  Peeples,  for  defendant  in  error. 

Blbcklet,  G.  J.  1,  The  defendant  in 
fl.  fa.  acquired  title  pending  the  suit,  and 
also  parted  with  title  before  judgment  was 
rendered.  Therefore,  whether  the  judgment 
had  any  lien  npon  the  property  would  depend 
upon  fraud  or  no  fraud.  Certainly  upon 
that  question  evidence,  both  parol  and  in 
writing,  was  admissible  to  explain  the  whole 
transaction.    See  first  head-note. 

2.  It  appears  that  a  certain  bond  for  titles 
was  admitted  in  evidence  without  proving  its 
execntiun,  but  it  nowhere  appears  in  the  rec- 
ord that  that  objection  was  presented  to  the 
court  at  the  time  the  bond  was  offered  and 
admitted.  The  motion  for  a  new  trial  does 
say  that  the  bond  was  admitted  without  proof 
of  its  execution,  but  it  fails  to  say  that  it  was 
objected  to  upon  that  ground  or  any  other. 

3.  Had  the  plaintiff's  counsel  desired  the 
court  to  charge  upon  the  credibility  of  wit- 
nesses, the  mode  of  impeachment,  etc.,  a  re- 
quest to  do  so  ought  to  have  been  made.  No 
such  request  was  made. 

4.  The  evidence  was  very  ample  to  warrant 
the  jury  in  arriving  at  the  conclusion  that 
the  dealings  between  mother  and  son  were 
wholly  free  from  any  taint  of  fraud  on  her 
part.  We  think,  as  did  the  court  below,  that 
the  venlict  finding  the  property  not  sabjeot 
was  correct.    Judgment  affirmed. 

~~~~  (83  Ga.  278) 

BiAU  e.  Powell  e(  al. 
{.Supreme  Court  of  QeorgUx.    April  89,  ISSIl) 

BiBOTHBNT— TbIAI- 

1.  Where  an  equitable  plea  in  ejectment  allegee 
a  contract  by  pladntifT's  grantor  to  sell  the  land  to 
defendant,  and  knowledge  thereof  by  plaintiff 
when  he  purchased,  and  evidence  in  relation  to 
notice,  etc.,  is  given,  it  is  not  error  to  charge  on 
the  question  of  notioe. 

a.  The  burden  being  on  plaintiff  to  establish  his 
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rlfbt  to  recoTer,  there  is  no  error  in  refoaing  to 
allow  defendant  to  open  and  conclude  tiie  argu- 
ment. 

Error  from  saperior  court,  Qwinnettooan- 
ty;  Htttohins,  Judge. 

Juhan  A  Broum  and  0.  H.  Brand,  (or 
plaintiff  In  error.  B.  J.  Winn  A  Bon  and  T. 
M.  Peeplea,  for  defendanto  in  error. 

.  Simmons,  J.  Fbwell  brought  complaint 
(or  a  certain  tract  of  land  in  the  town  of 
LawrenoeTlIle,  against  Ann  Rials.  The  de- 
fendant filed  an  equitable  p]ea,  wherein  she 
alleged  that  she  bargAined  for  the  land  in 
dispute  with  one  Yaughan,  and.  tieing  unable 
to  pay  for  it,  Strickland  l>ought  it  for  her,  and 
ag^ieed  to  allow  her  to  pay  $150  for  it  in  in- 
stallments;  that  she  paid  him  872.50  in 
money,  and  the  balance  in  her  wages,  which, 
under  the  agreement  between  them,  Strick- 
land was  to  retain  for  that  purpose;  that  the 
•72..50  and  her  wages  were  sufficient  to  pay 
the  whole  amount  of  the  purchase  money  of 
the  land;  that  Strickland  took  the  deed  in  his 
own  name,  and  afterwards  sold  it  to  Powell, 
the  plaintiS;  that  Powell  bought  it  with  full 
knowledge  of  her  bargain  with  Strickland; 
and  that  she  had  gone  into  possession  of  the 
place  and  made  improvements  thereon.  She 
prayed  that  Strickland  be  made  a  party  plain- 
tiff to  the  suit,  and  that  the  deed  made  by  him 
to  Powell  be  canceled  anU  set  aside.  On  the 
trial  of  the  case  the  jury  found  a  verdict  for 
the  plaintiff  for  the  premises  in  dispute,  and 
a  verdict  in  favor  of  the  defendant  against 
Strickland  for  $38.  The  defendant  made  a 
motion  for  a  new  trial,  on  the  grounds  (1) 
that  the  verdict  was  contrary  to  law  and  to 
tbe  evidence;  (2)  that  the  court  erred  in  charg- 
ing the  jury  that  if  the  plaintiff  bought  tbe 
lot  with  no  notice  of  the  defendant's  claim  of 
ownership,  or  right  to  possession  and  title  as 
purchaser  from  Strickland,  and  no  reasonable 
grounds  to  suspect  it,  if  true,  he  would  bean 
innocent  purchaser,  and  would  be  protected, 
and  in  that  case  it  would  be  tbe  duty  of  the 
Joiy  to  find  for  the  plaintiff  against  the  de- 
fendant; (3)  that  tbe  court  erred  in  refusing 
to  allow  counsel  for  the  defendant  to  open 
•nd  conclude  the  argument  before  the  jury. 
Tbe  motion  was  overruled,  and  tbe  defendant 
excepted. 

i.  We  do  not  think  that  tbe  court  erred  in 
refusing  to  grant  tbe  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary 
to  law  and  the  evidence.  There  was  sufficient 
evidence  to  authorize  the  finding  of  the  jury 
in  the  case.  The  plaintiff  showed  a  legal 
title  to  the  premises  in  dispute.  The  defend- 
ant bad  no  legal  title,  but  relied  upon  tbe 
alleged  contra^  between  her  and  Strickland, 
which  she  asserted  was  that  Strickland  was 
to  purchase  tbe  land  from  Yaughan,  and, 
when  she  paid  him  tlSO,  he  was  to  make  her 
a  title  thereto.  On  this  point  the  evidence 
was  conflicting,  she  testifying  that  she  paid 
Strickland  the  8150,  and  he  testifying  that 
she  had  never  paid  him  a  cent  on  tbe  pur- 


chase money,  but  that  the  amount  she  did  p$j 
bim  was  for  rent  of  the  premises. 

2.  There  was  no  error  in  the  charge  of  the 
court  complained  of  in  tbe  second  ground  ot 
the  motion.  The  objection  made  to  it  in  the 
motion  for  a  new  trial  was  that  tbe  question 
as  to  whether  Powell  was  an  innocent  pur- 
chaser or  not  was  n6t  involved  in  the  case. 
Upon  reading  the  equitable  plea  of  tbedefend- 
ant  it  will  be  seen  that  she  distinctly  makes 
the  allegation  that  Powell,  at  the  time  he 
purchased  from  Strickland,  knew  that  she 
had  bargained  with  Strickland  for  the  land, 
and  had  paid  the  purchase  money;  and  the 
testimony  was  admitted  by  the  court  upon 
this  question.  We  think,  therefore,  that 
there  was  no  error  in  tbe  charge  ot  the  court 
on  this  subject. 

3.  Not  was  there  any  error  in  refusing  to 
allow  the  defendant's  counsel  to  open  and  con- 
elude  tbe  argument.  Powell  was  the  plain- 
tiff in  the  court  below,  and  the  burden  was 
upon  him  to  establish  by  proper  evidence  his 
right  to  recover  the  la  nd.  Whenever  tbe  bur- 
den is  upon  tbe  plaintiff,  he  has  the  right  to 
open  and  conclude  the  argument,  although 
the  defendant,  in  tils  pleas,  may  take  the 
affirmative  upon  certain  issues  in  tlie  case. 

Jijdgment  affirmed. 


JoMES  e.  Wtuk. 


(81  Qa.  745) 


laupnme  Court  of  Oeorgia.  April  W,  1889.) 
Jnsnoxs  or  ran  Fsao— Laxdlokd'i  LntN. 
By  the  general  law  of  Georgia  suit  in  justice's 
court  must  be  brought  in  tbe  militia  district  in 
whloh  defendant  resides.  By  Code  Qa.  S  1991,  in 
a  proceeding  to  foreclose  a  lien  on  peraonaity, 
affidavit  must  be  made  before  a  Judge  or  ordinair 
of  the  oonnty  in  which  the  proporty  is  or  detendt- 
ant  resides,  and,  if  the  amount  niaimAil  is  under 
$100,  the  application  may  be  made  before  a  justice 
of  the  peace,  who  shall  take  all  other  steps  as  in 
other  cases  in  his  court,  and  he  shall  issue  execu- 
tion as  if  the  case  were  in  hiti  court  Held,  tlia^  a 
firoceeding  before  a  justice  to  foreclose  a  landlord's 
ien  must  be  brought  in  the  militia  distriot  in 
which  defendant  resides  or  has  property. 

Error  from  superior  court,  Gwinnett  cono* 
ty;  HuTCHlNS,  Judge. 

0.  H.  Brand,  for  plaintiff  in  error.  Juhan 
<ft  Brown,  for  defendant  in  error. 

Simmons,  J.  The  conrt  below  decided  that 
the  landlord  could  not  foreclose  his  lien  in  a 
district  where  his  tenant  did  not  reside,  and 
in  which  the  tenant  had  no  property.  We 
are  inclined  to  think  that  the  court  was  right. 
The  general  law  in  this  state  is  that  the  de- 
fendant must  be  sued  in  the  county  of  his 
residence,  and,  if  the  claim  is  within  a  jus- 
tice's court's  jurisdiction,  it  must  \»  sued  in 
the  militia  district  in  which  the  defendant  re- 
sides. Section  1991  of  the  Code,  in  treating  of 
the  foreclosure  of  liens  upon  personalty,  says, 
in  substance,  that  there  must  be  a  demand 
on  the  owner,  etc.,  of  the  property  for  pay- 
ment, and  a  refusal  to  pay,  and  such  demand 
and  refusal  must  be  averred:  that  it  must  be 
prosecuted  within  one  year  after  the  debt 
becomes  due;  and  that  the  person  prosecut- 
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Ing  socb  lien  mast  mtike  affidavit  before  a 
jnHsa  of  the  saperior  court,  or  the  ordinary 
of  we  county  in  which  the  property  may  be 
or  the  defendant  may  reside,  showing  the 
facts  neoeesary  to  constitute  a  lien.  And, 
"if  the  amount  claimed  is  under  one  hundred 
dollars,  the  application  may  be  made  to  a 
justice  of  the  peace,  who  may  take  all  the 
other  steps  hereinafter  prescribed,  as  in  other 
cases  in  his  court.  Upon  such  affidavit  be- 
ing filed,  if  before  *  *  *  a  justice  of 
the  peace,  *  *  *  it  shall  be  the  duty  of 
the  *  *  *  justice  of  the  peace,  if  in  his 
court,  to  issue  an  execution,"  etc.  This  sec- 
tion seems  to  contemplate  that  if  the  claim 
is  within  a  justice  of  the  peace's  jurisdiction, 
it  shall  be  made  to  a  justice  in  the  district 
where  the  defendant  resides.  It  says  that 
in  that  event  the  justice  shall  take  all  other 
steps  as  in  other  cases  in  his  court,  and  that 
be  shall  issue  execution  as  if  the  case  were 
in  his  court;  in  other  words,  the  justice  is  to 
deal  with  the  case  just  as  if  it  were  an  origi- 
nal suit  brought  in  his  court  against  the  de- 
fendant. If  an  original  suit  is  brouglit 
against  the  defendant  in  a  justice's  colirt,  it 
must  be  brought  in  the  district  wherein  the 
defendant  resides,  if  there  is  a  justice  in  that 
district. 

In  this  case  the  affidavit  to  foreclose  the 
lien  does  not  allege  that  the  defendant  re- 
sided in  the  district  of  the  justice  who  issued 
the  ft.  fa. ;  nor  does  it  allege  that  the  defend- 
ant had  property  in  that  district.  Counsel 
for  the  plaintiff  in  error  cited  the  case  of 
Tharpe  v.  Foster,  52  Ga.  79,  as  analogous  to 
the  case  under  consideration.  It  will  be  ol>- 
served  on  reading  that  case  that  the  defend- 
ant had  property  in  the  county  of  Bibb,  but 
resided  in  the  county  of  Morgan;  and  that 
the  court  held  that  the  lien  was  properly 
foreclosed  in  the  county  of  Bibb,  because  the 
defendant  had  property  therein,  but  that  it 
must  be  returned  to  the  county  of  the  de- 
fendant's residence  for  trial.  The  case  of 
Hardeman  v.  De  Vaughn,  49  Ga.  596,  relied 
on  by  counsel  for  plaintiff  in  error,'  is  similar 
in  its  facts  to  the  case  of  Tharpe  v.  Foster, 
supra.  The  foreclosure  was  in  Macon 
county,  and  the  cotton  was  in  that  county, 
but  Brown  resided  in  Houston  county,  and 
the  court  held  that  the  issue  made  in  the  case 
ahould  be  returned  for  trial  in  the  county  of 
the  defendant's  residence. '  It  was  likewise 
argued  by  counsel  for  the  plaintiff  in  error 
that  any  justice  of  the  peace  could  issue  at- 
tachments and  distress  warrants,  regardless 
of  the  defendant's  residence  in  auy  particular 
district.  That  is  true,  and  this  court  has  so 
held.  Section  4082  of  the  Code,  in  relation 
to  distress  warrants,  expressly  allows  it. 
Section  3265  allows  any  justice  of  the  peace 
in  the  county  to  issue  attachments.  A  jus- 
tice's jurisdiction  is  not  limited  in  the  issu- 
ance of  distress  warrants  or  attachments. 
Bat  in  the  foreclosure  of  liens  the  justice's 
jurisdiction  is  limited,  and  he  has  no  juris- 
diction outside  of  his  district;  and  if  he  takes 
jnrisdiction  to  foreclose  a  landlord's  lien,  it 


must  be  either  in  the  district  where  the  de- 
fendant resides,  or  where  lie  ntajy  have  prop- 
erty.   Judgment  afBrmed. 


(83  Oa.  177) 


MoLavs  e.  MooBB. 


(Supreme  Court  cf  Oeorgta.   April  29, 18N.} 

JUDOMSNT— MOBTOI.OK8 — CowmrnAKOB. 

1.  A  oontinnanoe  to  procnre  the  testimony  of  an 
atMent  witnaM  will  not  be  granted  unless  dUi- 
genoe  to  procure  tbe  testimony  in  question  ia 
shown. 

2.  In  UUgatlon  after  judgment  of  foreolosure  of 
a  mortgage  the  mortgagor  cannot  plead  nsoiy  la 
the  mort^ma  debt,  unless  It  is  contended  that  the 
judgment  was  procured  by  accident,  fraud,  or 
mistake,  or  the  usniy  appears  on  the  face  of  the 
judgment. 

8.  After  a  mortgage  oontaining  a  waiver  of 
homestead  and  exemption  was  foreclosed,  the  role 
nigi  and  role  absolute  also  showing  the  waiver, 
and  execution  was  levied  on  the  mortgaged  land, 
the  mortgagor  had  a  homestead  in  the  land  set 
apart.  Held,  that  an  affidavit  by  the  execution 
plaintiff  that  the  land  was  subject  to  sale  wtks  un- 
necessary before  the  sheriff  could  sell. 

Error  from  superior  court,  Lincoln  coun- 
ty; LUHFKIM,  Judge. 

J.  B.  StrotTier,  for  plaintiff  in  error.  M. 
P.  Reese,  for  defendant  in  error. 

SuniONs,  J.  Sarah  T.  McLuws  purchased 
a  tract  of  land.  In  order  to  pay  for  the  same 
she  executed  a  mortgage  on  the  land  tip  J. 
H.  Tallman  for  $3,500,  with  interest  at  8 
per  cent.  In  this  mortgage  she  waived 
homestead  and  exemption.  Tallman  as- 
signed the  mortgage  to  Spencer,  and  Spen- 
cer had  it  foreclosed.  A  mortgage  ^. /a. 
was  issued  upon  the  judgment,  and  was 
levied  upon  the  land.  She  sought  to  enjoin 
tbe  sale,  but  failed.  She  then  applied  to  the 
ordinary  for,  and  had  set  ap^  to  her,  a 
homestead  in  a  part  of  the  land.  On  the 
day  of  the  sheriff's  sale  she  gave  him  notice 
of  her  homestead  upon  this  land.  The  sher- 
iff disregarded  the  notice,  and  exposed  the 
land  for  sale,  and  it  was  purchased  by  Moore, 
the  defendant  in  error.  The  sherifldemand- 
ed  possession  of  the  land,  which  was  refused 
by  Mrs.  McLaws  as  to  tbe  part  covered  by 
the  homestead.  Subsequently,  Moore^ 
through  his  agent,  made  affidavit  under  tbe 
intruder's  act,  and  sought  to  have  her  re- 
moved as  an  intruder.  She  filed  a  counter- 
affidavit,  as  required  by  law,  which  was  re- 
turned to  the  superior  court.  At  the  trial 
term  of  the  case  she  by  consent  amended  her 
counter-affidavit,  and  set  up,  in  substance, 
in  her  amendment,  that  the  loan  of  the  money 
to  her  by  TaUman  was  infected  with  a  large 
amount  of  usury,  and  that  the  usury  entered 
into  the  mortgage  and  made  it  void,  and 
therefore  she  was  not  bound  l>y  her  waiver 
of  homestead  therein;  and  that,  not  being 
bound  by  said  waiver,  she  had  applied  to  the 
ordinary  and  had  a  homestead  set  apart  in 
said  land,  and  that  the  purchaser  at  sheriff's 
sale  bad  notice  when  he  purchased  that  she 
had  taken  a  homestead  in  the  land,  and  no- 
tice of  the  invaliiHty  of  the  mortgage  by  rea- 
son of  its  being  infected  with  usury.    She 
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therefore  claimed  tbat  her  homestead  was 
Talid,  and  that  she  ought  not  to  be  ejected. 
On  demurrer  the  court  strockout  this  amend- 
ment, and  rendered  judgment  against  her, 
and  ordered  her  to  be  removed  from  the 
premises.  She  also  moved,  during  the  trial, 
to  continue  her  case,  in  order  to  procure  the 
testimony  of  Spencer,  bat  this  was  refused 
by  the  court.  She  also  complained  that  the 
sheriff  sold  the  land  after  her  homestead  had 
been  set  apart,  without  an  affidavit  from  the 
plaintift  that  the  land  was  subject  to  levy 
and  sale,  as  required  by  law.  The  court  held 
that,  under  the  facts  in  this  case,  such  affidavit 
was  unnecessary.  To  these  rulings  she  filed 
her  bill  of  exceptions,  and  assigned  error 
thereon. 

1.  The  court  did  not  err  in  refusing  to 
continue  the  case.  There  was  no  diligence 
shown  to  procure  the  testimony  of  Spencer; 
nor  was  a  proper  and  full  showing  made  by 
her  for  a  continuance. 

2.  Nor  was  there  any  error  in  striking  out 
the  amendment  to  the  original  counter-affi- 
davit. This  amendment  evidently  sought 
to  go  behind  the  judgment  of  foreclosure, 
and  to  show  that  there  was  usury  in  the  con- 
tract between  the  defendant  and  Tall  man. 
This  she  could  not  do.  If  there  was  usury 
in  the  contract,  she  ought  to  have  pleaded  it 
on  the  trial  of  the  foreclosure  of  the  mort- 
gage. After  she  had  stood  by  and  allowed 
the  mortgage  to  be  foreclosed  for  the  full 
amount,  she  could  not  in  a  subsequent  litiga- 
tion go  behind  the  judgment,  and  attack  the 
original  contract  on  account  of  usury  being 
therein.  She  is  bound  by  that  judgment. 
She  does  not  allege'  that  there  was  any  acci- 
dent, fraud,  or  mistake  in  procuring  the 
judgment,  or  that  she  had  no  knowledge  of 
this  usury  when  the  judgment  was  rendered; 
nor  does  it  appear  on  the  face  of  the  judg- 
ment that  there  was  usury  therein.  When 
a  party  is  sued  in  a  proper  court,  and  is 
properly  served,  it  is  bis  duty,  if  he  has  any 
defense  to  the  suit,  to  make  it  before  judg- 
ment is  rendered  against  him.  It  is  too 
late,  after  judgment  goes  against  him,  for 
bim  to  attack  tbat  judgment  in  a  collateral 
proceeding,  for  causes  which  he  knew  of  at 
the  time  of  the  judgment,  and  which  he  fail- 
ed to  plead.  "If  a  party  is  sued  at  law,  and 
has  a  legal  defense,  he  must  avail  himself  of 
it  at  law  pending  the  suit,  and  cannot  after- 
wards ask  for  relief,  unless  he  was  prevent- 
ed from  so  pleading  bis  defense  by  fraud,  ac- 
cident, or  the  act  of  the  adverse  party,  un- 
mixed with  negligence  on  his  own  part." 
Thomason  v.  Fannin,  54  Ga.  361.  See,  also. 
Code,  §8  2897,  3577 ;  Bostwick  v.  Perkins, 
1  Oa.  139:  Perry  v.  McLendon.  62  Chi.  604; 
Watkins  t.  Lawton,  69  Ga.  671;  Hightower 
v.  Cravens,  70  Ga.  475;  Wingfield  v.  Khea, 
73  Oa.  477.  In  the  case  of  Cleghom  v.  Qree- 
Bon,  77  Oa.  343,  this  court  held  that  the 
homestead  was  good  against  a  judgment,  the 
judgment  showing  on  its  face  that  there  was 
an  usurious  rate  of  interest.  In  this  case 
the  note,  the  mortgage,  and  the  judgment 


all  show  that  the  rate  of  Interest  was  legkil. 
The  court  did  not  err,  under  the  facts  in  this 
case,  in  holding  that  it  was  unnecessary  for 
the  plaintiff  in  the  mortgage^. /a.  to  make 
an  affidavit  that  the  land  was  subject  before 
the  sheriff  could  sell  the  same.  The  levy  had 
been  made  several  months  before  the  home- 
stead was  set  apart,  and  the  mortgage,  role 
nisi,  and  rule  absolute  show  that  homestead 
had  been  waived.  MoDaniel  v.  Westberry, 
74  Ga.  380.    Judgment  affirmed. 


BOWDEN  V.  PaRBISH. 


(86  Va.  67) 


{Supreme  Court  of  Appeala  of  Viratnia.    April 

25,  1889.) 

AOK1IOWI.EI>OM>NT — MaSTSBS  IS  CHAKCEBT'— 

Heibs. 
1.  The  aoknowledgment  of  the  grantor  in  a  deed 
of  trust,  taken  before  the  trustee  as  notary  public, 
is  void,  though  the  latter  has  not  accepted  the 
trust,  ais,  the  deed  being  for  his  benefit,  his  ac- 
ceptance wUl  be  presumed  until  his  dissent  is 
shown,  and  It  will  not  be  implied  from  the  fact  of 
his  taking  the  acknowledgment. 

3.  When  the  oommiasloner  to  whom  a  bill  at- 
tacldng  the  validity  of  such  a  deed  reports  tbat 
the  trustee  and  the  notary  were  one  and  the  same 
person,  that  fact  will  be  considered  established,  if 
no  direction  is  given  to  the  commissioner  to  return 
the  evidence  taken,  and  he  returns  none,  as  he  la 
not  lx>und  to  return  the  evidence  unless  directed 
to  do  so. 

8.  If  the  commissioner  reports  the  facts  as  to 
the  deed  In  question,  from  which  Its  Invalidity  as 
to  other  lienors  appears,  it  is  immaterial  ttiat  he 
has  not  reported  specially  whether  It  was  in  fact 
a  lien,  as  the  effect  of  the  decree  overruling  ex- 
ceptions to  his  report  is  to  establish  the  InsufB- 
ciency  of  the  acknowledgment,  and  the  consequent 
invalidity  of  the  recordation. 

4.  It  is  error  to  decree  the  sale  of  the  interest  of 
one  of  several  heirs  in  his  ancestor's  lands  to  pay 
the  debts  of  the  heir,  before  directing  a  settlement 
of  the  accounts  of  the  ancestor's  administrator. 

Jos.  N.  Stubbs,  for  appellant.  T.  P.  Bag. 
by,  for  appellee. 

Lewis,  P.  This  was  a  suit  in  the  circuit 
court  of  King  and  Queen  county,  to  subject 
the  real  estate  of  the  defendant,  B.  F.  Bow- 
den,  to  the  satisfaction  of  the  liens  thereon. 
The  suit  was  brought  by  the  appellee,  Will- 
iam M.  Parrish,  who  is  a  judgment  creditor 
of  the  said  B.  F.  Bowden,  and  M.  L.  Bow- 
den,  his  wife.  The  plaintiff's  judgment  was 
recovered  in  April,  1884,  and  the  first  ques- 
tion to  be  determined  is  wliether  or  not  th« 
lien  of  the  judgment  is  paramount  to  a  cer> 
tain  deed  of  trust  executed  by  the  said  Bow- 
den and  wife  to  B.  B.  Boy,  trustee,  in  Janu- 
ary, 1873,  and  which,  as  appears  from  the 
record,  purports  to  have  been  admitted  to 
record  in  the  clerk's  office  of  King  and  Queen 
county  court  on  the  13tb  of  March,  1873, 
upon  a  certificate  of  acknowledgment  signed 
by  the  said  Boy,  a  notary  public.  The  bill 
charges  that  the  deed  was  improperly  admit> 
ted  to  record,  and  that  its  pretended  recorda* 
tion  is  a  nullity,  because  founded  upon  a 
void  acknowledgment;  the  said  Boy  being 
trustee  in  the  deed,  and  therefore  incompe- 
tent to  take  the  acknowledgment;  and  this 
position,  we  think,  is  well  taken.    In  Davis 


Digitized  by  VjOOQ IC 


Vs.) 


MARX  v.  MILSTEAD. 


617 


V.  Beazley,  75  Va.  491,  the  principle  was  an- 
nounced that  a  grantee  in  a  deed  or  a  bene- 
ficiary under  it  is  not  allowed,  as  an  officer, 
to  take  an  acknowledgment  of  the  deed  by 
the  grantor,  with  a  view  to  it^  registration, 
and  that  the  certificate  of  such  acknowledg- 
ment is  invalid,  as  authority  to  admit  the 
deed  to  record,  and  hence  a  recordation  based 
upon  it  ia  without  effect  as  notice  by  con- 
Btrnction  nnder  the  registry  laws.  And  the 
conclusive  reason  assigned  was  that  the  act 
of  an  officer  in  taking  an  acknowledgment  of 
a  deed  ia  judicial  in  its  character,  and  can- 
not, therefore,  be  performed  by  one  who  Is 
interested  in  it,  since  no  man  can  be  a  judge 
in  his  own  cause.  In  that  case  the  grantor 
in  the  deed  took  bis  own  acknowledgment 
to  it,  and,  as  clerk,  admitted  it  to  record, 
and  this  was  held  to  be  invalid.  The  same 
principle  ia  applicable  to  the  present  case. 
The  trustee  was  an  interested  party,  and 
therefore  disqualified  to  take  the  acknowledg- 
ment of  the  grantors,  as  much  so  as  if  he 
had  been  the  sole  beneficiary  in  the  deed. 
Any  interest  in  the  proceeding  whatever,  no 
matter  how  slight  or  remote,  will  disqualify 
a  man  from  acting  as  "a  judge  in  his  own 
cause;"  and  here  the  trustee  was  interested 
at  least  to  the  extent  of  his  commissions. 
And  so  in  similar  cases  it  has  been  deter- 
mined in  other  states.  Brown  v.  Moore,  38 
Tex.  645;  Stevens  v.  Hampton,  46  Mo.  404; 
82  Amer.  Dec.  757,  note  to  Withers  v. 
Baird.  Indeed,  the  general  principle  is  con- 
ceded by  counsel  for  the  appellant,  but  he 
insists  that  it  ought  not  to  be  applied  in  this 
case,  because  he  says  there  is  no  evidence  of 
acceptance  on  the  part  of  the  trustee.  But 
this  position  is  untenable,  as  the  acceptance 
of  a  grantee  in  a  deed  for  his  benefit  is  al- 
ways implied  in  the  delivery  of  the  deed, 
and  the  law  presumes  that  every  estate  is 
beneficial  to  the  party  to  whom  it  is  devised 
or  conveyed  until  he  renounces  it  Skip- 
witb  V.  Cunningham,  8  Leigh,  271;  2  Minor. 
Inst.  656.  And  here  no  dissent  on  the  part 
of  the  trustee  was  expressed,  and  none  can 
be  Implied  merely  from  his  act  of  taking  the 
grantor's  acknowledgment  to  the  deed. 

It  ia  contended,  however,  that  there  is  no 
proof  that  the  officer  by  whom  the  acknowl- 
edgment was  certified  is  the  same  person 
who  is  named  as  trustee  in  the  deed.  But 
the  answer  to  this  is  that  the  commissioner 
to  whom  the  cause  was  referred  reports  that 
be  was,  and  there  is  no  proof  to  the  contrary, 
nor  was  it  the  duty  of  the  commissioner  to 
return  the  evidence  upon  which  his  report 
was  based,  in  the  absence  of  any  direction  so 
to  do,  and  none  was  given  in  the  present 
case.  The  report,  therefore,  upon  this  point 
is  conclusive.  Bowers  v.  Bowers,  29  Grat. 
697;  Robinson  v.  Allen,  8  S.  E.  Rep.  835. 

Another  objection  made  by  the  appellant 
is  that  the  commissioner  did  not  report  as  to 
whether  the  deed  of  trust  is  a  lien  on  the  de- 
fendant's real  estate,  "or  make  any  report 
al)out  it."  The  commissioner  did  report  the 
facts  concerning  it,  and,  although  he  did  not 


report  in  so  many  words  that  the  deed,  in 
his  opinion,  had  not  been  legally  recorded, 
and  therefore  that  there  was  nothing  upon 
which  to  predicate  constructive  notice  of  it 
to  the  plaintiiT,  yet  be  did  impliedly  so  re- 
port, and  the  effect  of  the  decree  overruling 
the  exceptions  to  the  report,  and  directing 
the  land  to  be  sold,  was  to  determine  that 
the  alleged  registry  of  the  deed  was  a  nullity. 
This  was  a  legal  conclusion  from  the  facts 
reported  by  the  commissioner,  and  hence  the 
appellant  has  not  been  prejudiced  by  the 
failure  of  the  commissioner  to  report  more 
specifically  and  in  detail  upon  the  point. 
Enough  appeared  to  enable  the  court  to  pass 
upon  it,  and  that  is  all  that  was  necessary. 
We  are  of  opinion,  however,  that  there  was 
error  in  decreeing  a  sale  of  the  interest  of 
the  defendant,  B.  F.  Bowden,  in  the  real  as- 
sets of  the  estate  of  his  father,  Robert  Bow- 
den, deceased,  l)efore  directing  a  settlement 
of  the  administrator's  accounts.  There  are 
several  heirs,  and  the  failure  to  direct  such 
an  account  was  contrary  to  the  rule  in  such 
cases  recognized  in  Hoge  v.  Junkin,  79  Va. 
220,  and  is  error  for  which  the  decree  must 
be  reversed;  and  as  the  case  must  go  back  to 
the  circuit  court  fur  further  proceedings,  it 
is  unnecessary  to  pass  upon  any  other  ques- 
tion discussed  at  the  bar.    Decree  reversed. 


Marz  v.  Miuitbad. 

(Supreme  Court  of  AppeaU  of  Vtrginia.    April 
25, 1889.) 

CaiMINAI.  Law — JUBIBDICTION  — JODaUEKT— HAt 

BEA8  Ck>RPCB. 

1.  Code  Va.  {  8799,  provides  that  any  person 
laboring  on  the  Sabbath  "shall  forfeit  two  dollar* 
for  each  offense. "  Section  746  provides  that  0» 
word  "fine, "  when  used  in  that  chapter,  shall  in- 
clude any  pecuniary  forfeiture;  and  section  713, 
in  the  same  chapter,  provides  that  any  fine  im- 
posed by  statute  shall,  unless  otherwise  provided^ 
be  recoverable  by  indiotment,  eto.,  except  when 
the  amount  is  less  than  (30,  and  no  corporal  pan- 
ishment  may  be  inflicted,  when  the  recovery  maj 
be  by  warrant.  Section  29S9  provides  that  any 
fine  less  than  $30,  recoverable  by  action  at  law, 
may  be  sued  for  before  a  justice  by  (dvU  warrant. 
Section  717  authorizes  a  justice  to  commit  a  de- 
fendant to  jail  until  the  fine  and  costs  are  paid, 
but  provides  that  no  execution  shall  ii^sue  ther». 
for.  SeUd,  nnder  said  statutes,  that  a  justice  ha* 
jurisdioUon  to  impose  a  fine  of  $3  for  Sabbath  vio- 
lation, and  to  commit  the  offender  until  payment. 

2.  The  justice  has  no  authority  to  commit  anoh 
a  defendant  for  a  term  of  one  year,  unless  Uie  fine 
is  sooner  paid,  or  he  is  sooner  disotiarged,  and  the 
defendant  will  be  discharged  from  imprisonment 
thereunder  by  habeas  corpus. 

8.  Said  section  717,  autliorlzlnff  the  commitment 
by  the  justice  without  trial  by  lury,  does  not  vio- 
late the  constitutional  right  of  jui7  trial  in  crimi- 
nal prosecutions,  as  the  constitution  was  only  in- 
tended to  preserve  the  right  as  at  common-law, 
which  permitted  trial  without  jury  in  cases  of 
petty  oJienses. 

4.  The  evidence  on  which  such  a  conviction  was 
based  will  not  be  reviewed  on  habeas  corpus, 
which  will  only  relieve  against  an  absolutely  void 
commitment;  and  this  rule  is  nnafFected  by  Code 
Va.  i  8035.  which  provides  that  in  habeas  corpus 
proceedings  affidavits  taken  on  reasonable  notice 
may  be  read  in  the  discretion  of  the  court 

5.  Where  a  prisoner  is  discharged  for  the  in- 
validity of  the  commitment  In  the  particular  men- 
tioned, he  will  be  returned  to  the  justice  by  whom 
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b«  was  oonvletod,  to  be  farther  dealt  yriQi  accord- 
ing to  law. 

Habeas  eorput. 

Code  Ya.  8  745.  referred  to  in  the  opinion, 
provides  that  the  word  "fine,"  wlien  used  in 
the  chapter  in  wliich  said  section  is  found, 
■hall  include  any  pecuniary  forfeiture. 

Courtney  tt  Patterson,  for  petitioner.  H. 
9.  Hughes  and  L.  C.  Brtstow,  for  Milstead, 
Jailer. 

Lewis.  F.  In  December.  1888,  a  Judg- 
ment for  a  fine  of  two  dollars  and  costs  was 
rendered  by  Stephen  West,  a  justice  of  the 
peace  of  Warwick'  county,  against  the  peti- 
tioner, Oscar  Marx,  a  Jew,  for  unlawfully 
carrying  on  bis  business  as  a  retail  merchant 
on  a  Sabbath  day.  Upon  the  rendition  of  the 
judgment  the  petitioner  expressed  to  the  jus- 
tice a  determination  not  to  pay  it,  whereupon 
he  was  committed  by  the  justice  to  the  jail  of 
the  said  county.  The  mittimus  commands 
the  jailer  to  receive  the  said  Marx  into  bis 
jail,  "and  there  him  safely  keep  for  the  term 
of  one  year,  unless  the  said  sum  shall  be 
sooner  paid,  or  until  be  be  otherwise  dis- 
charged by  due  course  of  law."  The  peti- 
tioner thereupon,  by  his  counsel,  appli^  to 
this  court  for  a  writ  of  habeas  corpus,  which 
was  awarded,  and  to  which  return  has  been 
made,  setting  forth  in  detail  the  facts  just 
mentioned.  He  insists  that  he  is  ill^ally  re- 
strained of  his  liberty  on  three  grounds:  (1) 
Because  the  justioe  by  whom  the  judgment 
was  rendered  had  no  jurisdiction  to  proceed 
against  him,  and  therefore  that  the  proceed- 
ings were  eoram  nan  Judice,  and  void;  (2) 
because  the  conviction  is  not  warranted  by 
the  evidence;  and  (3)  because,  even  if  the 
justice  bad  jurisdicnon  of  the  case,  the  com- 
mitment is  void,  because  it  transcends  the 
power  of  the  justice. 

1.  As  to  the  question  of  Jurisdiction.  Sec- 
tion 8799  of  the  Code  provides  that  "if  a  per- 
son, on  a  Sabbath  day,  be  found  laboring  at 
any  trade  or  calling,  or  employ  his  appren- 
tices or  servants  in  labor  or  other  business, 
except  in  household  or  other  work  of  neces- 
sity or  charity,  be  shall  forfeit  two  dollars  for 
each  offense,  every  day  any  servant  or  ap- 
prentice is  so  employed  constituting  a  dis- 
tinct offense. "  The  section  immediately  fol- 
lowing, however,  excepts  from  the  operation 
of  the  law  "any  person  who  conscientiously 
believes  that  the  seventh  day  of  tlie  week 
ought  to  be  observed  as  a  Sabbath,  and  act- 
ually refrains  from  all  secular  busings  and 
labor  on  that  day,  provided  be  does  not  com- 
pel an  apprentice  or  servant,  not  of  his  be- 
lled^, to  do  secular  work  or  business  on  a  Sun- 
day, and  does  not  on  that  day  disturb  any 
other  person."  The  word  "forfeit"  here  used 
ia  synonymous  with  "fine."  (section  745.) 
and  the  question,  therefore,  in  this  connec- 
tion is,  how  is  such  fine  to  be  enforced  or 
collected,  if  it  is  collectible  by  judicial  pro- 
cess at  all?  Section  712  enacts  that  "where 
any  statute  imposes  a  Que,  unless  it  be  others 
wbe  expressly  provided,  or  would  be  incon- 


sistent with  the  manifest  intention  of  the 
general  assembly,  it  shall  be  to  the  common- 
wealth, and  recoverable  by  presentment.  In- 
dictment, or  information.  Where  a  fine, 
without  corporal  punishment,  is  prescribed, 
the  same  may  be  recovered,  if  limited  to  an 
amount  not  exceeding  twenty  dollars,  by 
warrant,  and,  if  not  so  limited,  by  action  of 
debt,  or  action  on  the  case,  or  by  motion. 
The  proceeding  shall  be  in  the  name  of  the 
commonwealth. "  It  is  also  provided  by  sec- 
tion 2989,  which  relates  to  "warrants  for 
small  claims,"  that  any  claim  to  a  fine,  not 
exceeding  twenty  dollars,  which  would  be 
recoverable  by  an  action  at  law,  shall  be  cog- 
nizable by  a  justice,  the  proceeding  to  be  by 
civil  warrant,  as  in  the  case  of  other  sroaU 
claims  enumerated  in  the  same  section.  And 
by  section  717  it  is  enacted  tliat  "when  any 
fine  Is  imposed  by  a  Justice  he  may  commit 
the  defendant  to  jail  until  the  fine  and  costs 
are  paid,  or  until  the  costs  are  paid  where 
there  is  no  fine,  but  be  shall  not  issue  any  ex- 
ecution therefor. "  And  this  provision  must 
be  construed  as  giving  the  only  means  to  a 
justice  for  carrying  into  effect  a  Judgment 
rendered  by  him  for  a  fine  in  any  case,  civil 
or  criminal.  In  other  words,  what  would 
seem  to  be  an  implied  authority  to  issue  aft. 
fa.  upon  a  judgment  for  a  fine  under  section 
2948,  relating  to  executions  on  Judgments  for 
small  claims,  is  controlled  by  the  express  pro- 
hibition contained  in  section  717.  which  ap- 
plies to  all  cases  in  which  any  fine  is  imposed 
by  a  justice;  the  torm  "impose"  applying  as 
well  to  the  rendition  of  a  judgment  for  a  fine 
in  a  civil  as  in  a  criminsil  case.  By  the  act 
of  March  14, 1878,  (Acts  1877-78.  p.  377,)  a 
justice  was  empowered  in  certain  cases  to 
issue  an  execution  otfl./a.  or  a  capias  pro 
fine  for  fines  imposed  by  him,  but  that  pro- 
vision has  been  repealed.  It  is  thus  appar- 
ent that  not  only  is  the  statutory  Bne  pre- 
scribed for  a  violation  of  the  Sabbath  recov- 
erable before  a  justice,  but  there  are,  in  fact, 
two  remedies  for  such  recovery.  The  first  ia 
by  warrant  of  arrest,  or  a  criminal  prosecu- 
tion; for  the  rule  at  common  law  is  that, 
where  a  statute  gives  a  justice  Jurisdiction 
over  an  offense,  it  impliedly  gives  him  power 
to  apprehend  any  person  charged  with  such 
offense.  Bac.  Abr.  tit.  Justices  of  Peace,  E, 
5.  And  the  second  is  by  a  civil  warrant.  The 
latter  remedy  was  pursued  in  thepresent  case, 
the  proceeding  having  been  commenced  by  a 
summons  in  the  form  of  an  ordinary  warrant 
in  civil  cases,  and  not  by  warrant  of  arrest; 
so  that  much  of  the  argument,  as  to  the  valid- 
ity of  a  conviction  in  any  criminal  case  where 
the  right  of  a  Jury  trial  is  denied  the  defend- 
ant, is  not  applicable  to  the  case  before  us. 
The  warrant  also  set  forth  with  technical 
precision  the  charge  upon  which  the  proceed- 
ing was  based, — that  is  to  say,  that  the  de- 
fendant, on  a  certain  Sabbath  day,  did  labor 
at  bis  trade  and  calling  as  a  retail  merchant, 
etc,  which  was  neither  a  work  of  necessity 
nor  charity,  etc.;  thus  following  the  rule  of 
pleading  a  statute,  which  is  that,  if  there  Hi 
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an  exception  in  the  enacting  clause,  the  party 
pleading  must  show  that  bis  adversary  is  not 
within  the  exception,  but  if  there  be  an  ex- 
ception in  a  subsequent  clause  or  section,  or 
a  subseqfuent  statute,  that  is  matter  of  de- 
fense, and  is  to  be  shown  by  the  other  party. 
1  Chit.  PL  223;  1  Bish.Crim.  Pr.  §  378.  No 
point,  however,  is  made  upon  the  form  of  the 
warrant.  ' 

2.  The  case,  therefore,  was  not  only  with- 
in the  jurisdiction  of  the  justice,  but  it  was 
brought  and  conducted  in  strict  conformity 
with  the  established  rules  of  procedure  in 
such  cases,  and  hence  the  petitioner's  second 
ground  of  objection— namely,  that  the  convic- 
tion is  not  warranted  by  tlie  evidence — can- 
not be  main  tanned.  The  writ  of  habeas  corpiu 
is  not  a  writ  of  error.  It  deals  not  with  mere 
errors  or  irregularities,  but  only  witli  such 
radical  defects  as  render  a  proceeding  abso- 
lutely void.  It  brings  up  the  body  of  the 
prisoner,  with  the  cause  of  bis  commitment, 
and  the  court  can  inquire  into  the  sufficiency 
of  that  cause.  But,  if  he  be  detained  In 
prison  by  virtue  of  a  judgment  of  a  court  of 
competent  jurisdicliun^  that  judgment  is4n 
itself  sufficient  cause.  An  imprisonment  un- 
der a  judgment  cannot  be  unlawful  unless 
that  judgment  be  an  absolute  nullity,  and  it 
is  not  a  nullity  if  the  court  or  magistrate  ren- 
dering it  had  jurisdiction  to  render  it.  £x 
garto  Watkins,  3  Pet.  193;  Ex  parte  Rollins, 
0  Va.  314.  The  rule  is  very  clearly  stated 
in  Ex  parte  Parks,  93  U.  S.  'l8,  as  follows: 
"Where  the  prisoner  is  in  execution  upon  a 
conviction,  the  writ  ought  not  to  be  issueil, 
or,  if  Issued,  the  prisoner  should  at  once  be 
remanded  if  the  court  below  had  jnrisdiction 
of  the  offense,  and  did  no  act  beyond  the 
powers  conferred  upon  it.  The  court  will 
look  into  the  proceedings  so  far  as  to  deter- 
mine this  question.  If  it  finds  that  the  court 
below  has  transcended  it^  powers,  it  will 
grant  the  writ  and  discharge  the  prisoner, 
even  after  judgment.  But,  if  the  court  had 
jurisdiction  and  power  to  convict  and  sen- 
tence, the  writ  cannot  issiie  to  correct  a  mere 
error."  Citing  £x  parte  Watkins.  supra;  Ex 
parte  Kearney,  7  Wlieat  38;  Ex  parte  Wells, 
18  How.  307;  Ex  parte  Lange,  18  Wall.  163. 
Bee,  also.  Ex  parte  Siebold,  100  U.  S.  371; 
In  re  Ayers,  123  U.  S.  443,  8  Sup.  a.  Rep. 
164.  and  cases  cited. 

We  are  not,  therefore,  to  inquire  in  the 
present  case  as  to  the  correctness  of  the  con- 
clusion drawn  by  the  justice  from  the  evi- 
dence before  him.  In  other  words,  whether 
the  defendant,  in  point  of  fact,  carried  on  his 
business  on  a  Sabbath  day,  as  charged  in  the 
warrant,  or  what  was  his  belief  in  respect  to 
the  obs^ance  of  a  Sabbath,  or  whether,  on 
any  giound.  his  case  came  within  the  excep- 
tion In  the  statute,  were  questions  for  tlie 
justice  to  pass  upon,  and  hence  are  not  to  be 
re-examined  here.  The  conviction  is  not 
▼Old.  and,  not  being  void,  ia  conclusive  in 
tbisoollateral  proceeding;  and  the  rule  which 

fives  it  this  effect  is,  as  was  declared  by  Chief 
ustioe  Gibson  in  tLJiabeat  corpus  case  in  the 


supreme  court  of  Pennsylvania,  absolutely 
necessary  to  prevent  judicial  proceedings 
from  running  into  a  state  of  incurable  disor- 
der. Com.  V.  Lednj,  1  Watts,  66.  In  the 
celebrated  case  of  Crepps  v.  Burden,  Cowp. 
640,  an  action  of  trespass  against  a  justice 
was  maintained  before  Lord  Mansfield  on 
the  ground  thai  in  the  proceeding  complained 
of,  which  was  for  an  tdteged  violation  of  the 
Sabbath,  the  defendant  had  acted  without 
jurisdiction, — that  is  to  say,  he  imposed  8ev> 
eral  penalties  upon  the  plaintiff  for  a  viola- 
tion of  the  statute  on  the  same  day, — and 
this  was  held  to  be  illegal.  But  the  law  is 
well  settled  that  a  conviction  by  a  magistrate, 
who  has  j  urisdiction  over  the  subject-matter, 
is  conclusive  evidence  of  the  facts  stated  in 
it  when  collaterally  assailed.  1  Smith,  Lead. 
Gas.  1079,  notes  to  Crepps  v.  Durden.  In 
Cave  V.  Mountain,  1  Man.  &  G.  257,  39  E. 
G.  Ii.  747,  the  rule  was  declared  to  be  this: 
"That  if  a  magistrate  commit  a  party  charged 
before  him,  in  a  case  where  he  has  no  juris- 
diction, he  is  liable  to  an  action  of  trespass. 
But  if  the  charge  be  of  bn  offense  over 
which,  if  the  offense  charged  be  true  in  fact, 
the  magistrate  has  jurisdiction,  the  magis- 
trate's jurisdiction  cannot  be  made  to  depend 
upon  the  truth  or  falsehood  of  tlie  facts,  or 
upon  the  evidence  being  sufficient  or  insuffi- 
cient to  establish  the  corpus  delicti  brought 
under  Investigation."  The  rule,  as  thus  ex- 
pressed, was  quoted  with  approval  by  Lord 
Chief  Justice  Denman  in  the  subsequent 
case  of  Reg.  v.  Bolton,  1  Adol.  &  E.  (N.  S.)  66, 
41  £.  C.  L.  439,  whose  lanjfuage,  in  deliver- 
ing judgment,  is  peculiarly  appropriate  to 
the  present  case.  He  said:  "The  affidavits, 
being  before  us,  Vere  used  on  the  argument, 
and  much  was  said  of  the  unreasonableness 
of  the  conclusion  drawn  by  the  magistrates, 
and  of  the  hardship  on  the  defendant  if  we 
would  not  review  it.  there  being  no  appeal. 
•  •  *  We  forbear  to  express  any  opinion 
on  that  which  is  not  before  us,  namely,  the 
propriety  of  tlie  conclusion  drawn  from  the 
evidence  by  the  magistrates.  They,  and  they 
alone,  were  the  competent  authority  to  draw 
it,  and  we  must  not  constitute  ourselves  into 
a  court  of  appeal,  where  the  statute  does  not 
make  us  such,  because  it  has  constituted  no 
other."  And  to  the  same  effect  are  numer- 
ous authorities.  Nor  Is  the  rule  affected  by 
that  provision  of  the  Code  relating  to  the 
writ  of  habeas  corpus  contained  in  section 
3035,  to  the  effect  that  affidavits  taken  on 
reasonable  notice  may  be  read  in  the  discre- 
tion of  the  court  or  judge.  The  affidavits 
here  referred  to  are  such  as  are  introduced  to 
show  illegality,  or  sonifthing  other  than  mere 
irregularity,  in  the  detention  of  the  prisoner. 
The  legislature  never  intended  to  give  au- 
thority to  this  or  to  any  other  court  to  review 
upon  affidavits  on  habeas  corpus  the  judg- 
ment of  another  court  for  the  purpose  of  cor- 
recting mere  errors  in  that  judgment.  The 
solemn  judgments  of  the  courts  of  the  com- 
monwealth are  not  to  be  collaterally  set  at 
naught  in  that  way,  and  a  judgment  of  a 
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Justice  of  the  peace,  whose  Jnrisdlction 
over  the  case  appears,  is  as  secure  from  col- 
lateral attack  as  is  a  Judgment  of  a  court  of 
general  jurisdiction.  Both,  in  this  regard, 
stand  upon  the  same  footing,  the  only  differ- 
ence being  that  in  respect  to  the  former  the 
jurisdiction  must  affirmatively  appear, 
wbereas  in  the  latter  case  jurisdiction  is  pre- 
sumed. Freem.  Judgm.  §524;  Hard.  Hab. 
Corp.  367;  Comstocli  v.  Crawford,  8  Wall. 
806. 

8.  We  are  of  opinion,  however,  that  the 
third  point  made  by  the  petitioner  is  a  good 
one;  that  is  to  say,  the  commitment  is  de- 
fect! ve.  The  Code  provides  that  a  defendant 
who  is  adjudged  to  pay  a  fine  may  be  com- 
mitted until  the  fine  is  paid,  but  prescribes 
no  partlcuiar  term  of  imprisonment.  The 
commitment,  however,  in  the  present  case, 
commands  the  petitioner  to  be  kept  in  jail 
for  a  term  of  one  year,  unless  the  fine  be 
sooner  paid,  etc.  Tliis  was  such  a  departure 
from  the  terras  of  the  statute  as  to  render 
the  commitment  invalid.  If  it  be  suggested 
that  a  commitment  for  a  year,  unless  the 
fine  be  sooner  paid,  is  not  less  favorable  to 
a  defendant  than  a  general  commitment  un- 
til payment  be  made,  and  is  therefore  not  to 
his  prejudice,  the  answer  is  that  the  question 
is  not  to  be  determined  with  reference  to  any 
consideration  of  that  sort,  but  according  to 
the  letter  of  the  statute  alone.  See  Jones* 
Case,  20  Orat.  848.  The  authority  of  the 
Justice  in  such  a  case  is  derived  exclusively 
from  the  statute,  and  must  therefore  be 
strictly  pursued,  else  the'  commitment  will 
not  be  valid.  It  is  laid  down  in  a  work  of 
high  authority  that,  inasmu(;^  as  the  power 
of  a  justice  to  convict  an  offender  in  a  sum- 
mary way  without  a  triiil  by  jury  is  in  re- 
straint of  the  common  law,  the  special  power 
given  by  the  statute  must  be  strictly  pursued; 
otherwise  tlie  common  law  will  break  in 
upon  him,  and  level  all  his  proceedings.  1 
Bum,  J.  P.  tit.  " Conviction."  And  the  rule, 
of  course,  applies  to  the  commitment.  6 
Bob.  Pr.  641.  The  prtitioner  is  therefore 
entitled  to  be  discharged  from  custody  under 
the  commitment  of  the  justice;  but  an  order 
will  be  entered  commanding  the  officer  in 
whose  custody  he  is  to  again  take  him  into 
custody,  and  forthwith  carry  him  before  the 
justice  by  whom  he  was  committed,  to  l^ 
further  dealt  with  according  to  law.  Au- 
thority for  such  procedure,  if  anything  were 
needed,  may  be  found  in  Young's  Oise,  1 
Bob.  (Va.)  744. 

It  is  proper,  however,  to  add  that  we  do 
not  concur  in  the  view  urged  by  counsel  for 
petitioner,  that,  inasmuch  as  no  provision  is 
made  for  a  jury  trial  before  a  justice  of  the 
peace,  section  717  of  the  Code,  authorizing  a 
commitment  for  a  fine  imposed  by  a  justice, 
is  unconstitutional.  The  proceeding  in  ques- 
tion, as  already  said,  was,  in  its  nature,  nut 
criminal,  but  civil.  The  commitment  is  not 
a  part  of  the  punishment  annexed  to  the  of- 
fense, but  is  a  means  provided  for  carrying 
the  judgment  into  effect  after  the  trial  is 


over.  And,  even  if  the  nature  of  the  pro- 
ceeding were  otherwise,  the  result  would  be 
the  same.  The  provision  of  the  constitution 
relied  on — namely,  that  "in  all  capital  or 
criminal  prosecutions  a  man  hath  a  right 
•  •  •  to  a  speedy  trial  by  an  impartial 
Jury" — is  not  to  be  construed  as  extending, 
any  more  than  restricting,  the  right  of  trial 
by  Jury  as  it  existed  at  the  time  the  constitu- 
tion was  adopted.  It  is  the  right,  as  known 
and  enjoyed  by  the  people  of  the  state  at  that 
time,  that  is  preserved  and  guarantied  by  the 
constitution.  And  we  know  that  Sabbath- 
breaking,  and  a  great  variety  of  petty  of- 
fenses of  the  same  class,  were  not  only  cog- 
nizable by  a  justice  at  the  time  our  constitu- 
tion was  adopted,  but  for  centuries  before. 
Blackstone,  whose  Commentaries  were  pub- 
lished before  the  Bevolution,  and  whose  par- 
tiality for  the  common-law  system  of  trial  by 
jury  is  displayed  throughout  his  great  work, 
devotes  a  whole  chapter  to  the  subject  of 
summary  convictions,  in  the  course  of  which 
he  says:  "Another  branch  of  summary  pro- 
ceedings is  that  before  justices  of  the  peace,  in 
order  to  inflict  divers  petty  pecuniary  mulcts 
and  corporal  penalties  denounced  by  act  of 
parliament  for  many  disorderly  offenses,  such 
as  common  swearing,  drunkenness,  vagran- 
cy, idleness,  and  a  vast  variety  of  othera,  tor 
which  I  must  refer  the  student  to  the  justice 
books  formerly  cited, "  etc.  4  BI.  Comm.  280. 
And  in  Bum's  Justice,  referred  to  by  Black* 
stone,  an  almost  infinite  number  of  such  of- 
fenses are  mentioned  and  forms  given  for 
their  prosecution,  among  them  being  the  of- 
fense of  publicly  crying,  showing  forth,  or 
exposing  to  sale  any  goods,  wares,  or  mer- 
chandise (with  certain  exceptions)  on  the 
Lord's  day,  for  wliich  the  offender,  upon 
conviction  before  a  justice,  was  required  to 
pay  a  fine,  and  in  defanlt  of  such  payment  it 
was  directed  by  the  statute  that  he  be  or- 
dered to  be  publicly  set  in  the  stocks.  8 
Burn,  J.  P.  tit.  "Lord's  Day."  See,  alao, 
Bac.  Abr.  tit.  "Justices  of  Peace"  (E;) 
Cooley,  Const.  Lira.  410,  note;  Proff.  Jury, 
§  95.  Pomeroy.  in  his  note  to  Sedgwick  on 
the  Construction  of  Statutory  and  Constitu- 
tional Law,  at  page  487,  well  says:  "It  is 
the  right  of  trial  by  jury  which  exists  and  is 
preserved,  and  what  that  right  is  is  a  purely 
historical  question, — a  fact  to  be  ascertained 
like  any  other  social,  legal,  or  political  fact 
As  a  constitution  speaks  from  the  time  of  its 
adoption,  the  fact  of  the  right  to  jury  trial, 
which  is  ascertained  to  have  existed  at  that 
time,  must  necessarily  determine  the  mean* 
ing  of  the  clause  which  recognizes  and  pre- 
serves that  right."  The  adjudged  cases  to 
the  same  effect  are  numerous  and  uniform. 
Many  of  them  are  collected  by  the  learned 
annotator  of  the  American  Decisions  (Mr. 
Freeman)  in  his  note  to  the  case  of  Steam- 
boat Co.  V.  Boberts,  48  Amer.  Dec.  186,  to 
which  we  refer.  The  subject  was  consid- 
ered by  the  supreme  court  of  the  United 
States  in  the  recent  case  of  Callan  v.  Wilson, 
127  U.  &  540,  8  Sup.  Ct  Bep.  1801,  and 
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while  it  was  tbere  iield  Ihat  the  crime  of  con- 
spiracy, such  ad  was  cbargud  against  the  de- 
fendant in  that  case  was  not  of  a  class  of 
petty  or  minor  offenses  triable  without  a 
jvirj,  consistently  with  the  constitution,  in 
the  police  court  of  Washington,  in  the  Dis- 
trict of  Columbia,  yet  it  Was  conceded,  in  the 
(pinion  of  the  court,  that  there  is  a  class  of 
minor  offenses  which  are  so  triable,  and 
many  of  the  cases  so  deciding  were  cited,  in- 
cluding Byers  v.  Com.,  42  Pa.  St.  89,  and 
State  T.  Glenn,  54  Md.  572.  It  was  also 
held  in  the  same  case  that,  where  a  party  is 
entitled  to  be  tried  by  a  jury  at  all,  he  is  en- 
titled to  be  so  tried  in  the  first  instance,  and 
that,  where  this  is  denied,  a  statute  giving  a 
right  of  appeal  to  a  higher  court,  in  case  of 
conviction  where  the  defendant  is  accorded  a 
jury  trial,  does  not  meet  the  requirements  of 
the  constitution.  The  question  is  an  impor- 
tant one,  and  there  are  decisions  the  otiier 
way;  but,  as  it  does  not  arise  in  the  present 
case,  we  express  no  opinion  upon  it.  An 
Older  will  be  entered  in  conformity  with  this 
opinion. 


a03  N.  C.  131) 

Pebeins  et  al.  t).  Berry. 
ISupreme  Court  of  North  Carolina.  May  0, 18S9. ) 
ExioDTOsa— AocoDNTiNa — Bxrs&stKm. 
1.  A  legatee  brought  suit  against  executors,  and 
obtained  a  judgment  fixing  tnem  with  assets  gufS- 
eient  to  paj  the  amount  of  his  legacy,  for  which  he 
also  had  a  recovery  to  be  made  out  of  the  goods  of 
th^r  testator,  or,  If  not  so  made,  then  out  of  the 
executors'  own  estate.  They  borrowed  money, 
giving  their  note,  as  executors  therefor,  with 
which  they  paid  the  Judgment,  and  causied  the 
judgment  to  be  assigrnedto  the  lender  as  coUsteral 
security.  They  afterwards  repidd  the  loan.  Held, 
that  they  were  not  entitled  to  recover  the  amount 
so  paid  from  their  testator's  estate,  the  judgment 
against  them  being  personaL 

3.  Anexception  to  the  admission  of  testimony  on 
the  ground  that  It  is  within  the  prohibition  of  Code 
N.  C.  S  590,  rendering  parties  to  an  action  against 
those  claiming  tlurough  a  deceased  person  Incom- 
petent to  testify  as  to  a  personal  transaction  with 
Hie  decedent,  will  not  be  considered  unless  so  spe- 
cific as  to  show  that  the  evidence  is  objectionable 
on  that  ground. 

8.  An  allowance  by  a  referee.  In  an  action  to  set- 
tle a  decedent's  estate,  to  "officers  of  the  court"  of 
claims,  filed  for  fees  in  various  actions  to  which 
the  estate  was  party,  is  sufficiently  definite  as  to 
the  person  to  whom  payment  should  lie  made. 

4.  The  findings  of  facts  by  a  referee  acting  un- 
der  a  consent  order  giving  him  power  to  pass  upon 
aU  matters  of  fact  or  law,  reserving  only  the  ques- 
tions arising  under  the  plea  of  the  statute  of  lim- 
itations, will  not  l>e  reviewed. 

6.  Under  Code  N.  C.  $  432,  providing  that  a  trial 
by  a  referee  shall  be  conducted  in  the  same  man- 
ner as  a  trial  by  the  court,  that  they  shall  have  the 
same  power  to  grant  adjonmments,  to  allow  amend- 
ments of  pleadmgs,  etc.  a  referee  may  admit  new 
parties  to  an  action  pending  before  tiim. 

6.  It  is  immaterial  that  an  uninterested  party  is 
nnlted  with  the  real  owner  of  a  claim  filed  against 
a  decedent's  estate,  as  a  payment  to  either  would 
be  by  consent  of  the  other,  their  association  being 
voluntary. 

7.  An  exception  to  a  finding  of  a  partial  pay- 
ment of  a  judgment  within  10  years  from  Its  enti7, 
and  the  subsequent  Issuing  of  executions,  is  not 
Available,  since  to  make  the  finding  self -consistent 
It  will  be  presumed  that  the  judgment  was  dodc- 
eted;  after  which  the  Issuance  of  executions  will 
keep  alive  the  judgment  without  Uie  aid  of  a  par- 
tial payment  in  recognition. 


8.  Whore  no  q>plicatlon  Is  made  to  the  court  to 
require  a  referee  to  report  all  the  evidence  taken, 
and  the  trial  oonrt  has  acted  upon  the  exceptions 
to  his  report,  based  on  the  evidence,  as  though  it 
were  all  reported,  it  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  that  the  referee 
has  reported  it  all,  and  an  exception  based  on  hit 
supposed  partial  report  thereof  is  not  available. 

Appeal  from  superior  court,  Burlte  county; 
Walter  Clabk,  Judge. 

This  action  is  prosecuted  by  the  plaintifl's 
on  behalf  of  themselves  and  all  other  credit- 
ors of  John  Sudderth,  deceased,  against  the 
defendant,  his  administrator  de  bonis  non 
with  the  will  annexed,  for  an  account  and 
settlement  of  the  testator's  estate,  and  the 
payment  of  their  several  debts.  The  deceased 
died  in  February,  1865,  leaving  a  will,  whicii 
has  lieen  admitted  to  probate,  appointing 
three  executors,  to- wit,  W.  S.  Sudderth,  John 
B.  Sudderth,  and  Joseph  Corpening,  ail  of 
whom  quallQed  as  such  and  entered  upon  and 
proceeded  to  discharge  the  duties  and  trusts 
imposed.  In  March,  1874,  the  executor  John 
B.  Sudderth  died  intestate,  and  without  com- 
mitting any  waste,  having  properly  applied 
the  assets  that  came  to  bis  hands.  In  lilce 
manner  the  executor,  Joseph  Corpening  died 
intestate  in  the  year  1883.  without  having 
completed  his  administration,  as  did  the  sole 
surviving  executor,  two  years  thereafter,  also 
intestate,  leaving  the  administration  incom- 
plete. On  the  25th  day  of  May.  1885,  after 
a  controversy  and  Qnal  adjudication  thereof 
in  regard  to  the  party  entitled,  letters  of  ad- 
ministration de  bonis  non  issued  to  the  de- 
fendant. At  fall  term,  1888,  was  entered 
the  following  order  of  reference:  "  This  cause 
coming  on  for  hearing,  a  jury  trial  being 
waived,  it  is,  by  consent  of  counsel  for  plain- 
tiffs and  defendant,  referred  to  T.  G.  An- 
derson, with  leave  to  plaintiffs  to  amend 
their  complaint  within  20  days,  and  leave 
to  defendant  to  amend  answer  in  10  days 
after  filing  of  amended  complaint;  the  sedd 
referee  to  find  and  pass  upon  all  matters  of 
fact  or  law,  without  prejudice,  however,  to 
the  defendant's  plea  of  the  statute  of  limita- 
tions, all  rights  of  defendant  under  said  plea 
being  reserved,  and  all  other  matters  by  con- 
sent referred;  said  referee  to  report  his  find- 
ings of  fact  and  conclusions  of  law  to  the 
judge  presiding  of  this  court  at  chambers  in 
Marion,  McDowell  county,  on  Tuesday  of  the 
first  week  of  the  superior  court  of  McDowell 
county,  where  the  same  is  by  consent  to  be 
heard  lief  ore  CLAitE,  Judge. "  The  complaint 
and  answer  were  amended  accordingly;  and, 
several  new  parties  having  been  admitted 
into  the  action  on  their  application  to  the 
referee,  he  proceeded  with  the  execution  of 
the  order,  and  made  his  report,  so  much  of 
which  as  is  necessary  to  the  proper  under- 
standing of  the  rulings  of  the  court  and  the 
exceptions  thereto,  brought  up  for  review,  we 
produce.  In  the  progress  of  the  cause  vari- 
ous other  creditors  were  admitted  as  plaintiffs, 
all  of  whom  filed  evidence  of  tlieir  debts.  An 
object  of  the  suit  is  also  to  have  the  lands  left 
by  the  intestate,  and  which  are  of  great  value, 
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iold  to  supply  any  deflden^  in  the  personal 
estate  to  meet  the  outstanding  liabilities  of 
the  testator,  and  to  compel  the  defendant, 
wholias  no  assets  himself,  when  the  indebt- 
edness is  ascertained,  and  the  valne  of  the 
personal  estate  available  for  the  payment,  to 
tnstitnte  proper  proceedings  for  the  sale  of 
the  devised  lands,  or  so  mach  as  may  be  re- 
Quired,  for  conversion  into  assets,  to  be  ap- 
plied to  the  deficiency.  "I  find  from  admis- 
sions in  evidence  and  from  pleadings:  (1) 
Tliat  John  Sndderth  died  in  the  month  of 
February,  1865,  leaving  a  last  will  and  testa- 
ment, in  which  John  B.  Sudderth,  W.  S.  Sud- 
derth,  and  Jos.  Gorpening  were  appointed 
executors;  and  soon  thereafter,  io  the  year 
1865,  they  qualified  as  executors.  (2i  That 
John  K.  Sndderth  died  on  the  1st  day  of  March, 

1874;  Jos.  Gorpening  on  the  day  of 

,  1883;  and  W.  S.  Sudderth  on  the  18th 

day  of  Iklarch,  1885, — without  having  fully 
administered  said  estate;  and  B.  A.  Berry 
was  appointed  administrator  d.  b.  n.  of  said 
John  Sudderth  on  the  25th  day  of  May,  1885, 
and  no  final  account  has  ever  been  filed  or 
final  settlement  made  of  said  estate.  (3) 
That  there  is  not,  and  ought  not  to  be,  any 
personal  property  whatever  in  the  hands  of 
B.  A.  Berry,  administrator  d.  6.  n.,  with 
which  to  pay  debts  of  said  estate;  and  that 
John  Sudderth  died  seised  of.  and  there  is  now 
in  the  bands  of  his  devisees,  real  estate  and 
outlying  lands  sufficient  to  pay  oft  all  indebt- 
edness of  said  estate, "  Then,  after  enumer- 
ating a  number  of  the  olaimants  whose  debts 
lire  not  disputed  by  the  defendant,  and  whose 
amounts  are  specified,  the  referee  proceeds  to 
llnd  the  facts  and  the  law  arising  on  each, 
nxcept  the  operation  of  the  statute  of  limita- 
tions and  the  effect  of  the  lapse  of  time,  which 
we  give  in  the  words  of  bis  report: 

"Claims  of  O.  A.  LttUe  and  li.  J.  Holly- 
t^rton.  As  to  the  claims  of  C.  A.  Little, 
administrator  of  Joseph  Gorpening,  and  B. 
J.  Haliyburton,  administrator  of  W.  S.  Sud- 
derth, which  claims  are  embodied  in  one, 
and  founded  upon  the  same  facts,  I  find 
from  the  evidence  and  from  the  records  in- 
troduced in  cases  of  John  Haigler  et  al.  v. 
Executors  of  John  Sudderth,  and  T.  O.  Wal- 
ton, administrator  of  Bobert  Slough,  v.  Sud- 
derth Executors,  the  following  facts:  That 
in  1882,  T.  O.  Walton,  administrator  of 
Slough,  brought  suit  against  Jos.  Gorpening 
and  W.  8.  Sudderth,  surviving  executors  of 
John  Sudderth,  for  a  legacy  of  4^1.000,  be- 
queathed to  said  Slough  by  said  John  Sud- 
derth, and  recovered  Judgment  against  said 
W.  S.  Sudderth  and  Jos.  Gorpening,  surviv- 
ing executors  as  aforesaid,  fixing  them  with 
the  sum  of  91,941.38  as  asst^  in  their  hands 
as  executors  of  said  estate,  and  that  plaintiff 
do  recover  of  defendant  executors  the  sum 
of  81,000,  to  be  paid  out  of  the  assets  belong- 
ing to  the  estate  of  John  Sudderth  found  to 
be  in  the  hands  of  defendant  executors,  and 
that  he  do  recover  of  defendants  individually 
the  sum  of  $1,000,  and  that  upon  failure  of 
defendants  to  pay  said  snm  and  interest  out 


of  the  assets  in  their  bands  belonging  to  the 
estate  of  John  Sudderth  in  ninety  days,  that 
plaintiff  have  execution  against  the  lands 
and  tenements,  goods  and  chattels,  of  de- 
fendants individually,  for  said  amount  and 
for  cost  And  that  tliereafter,  on  the  14th 
September,  1882,  defendant  executors  bor- 
rowed from  one  Joshua  Kldd  the  sum  of 
$2,000,  giving  him  their  note  as  executors, 
and  authorizing  an  assignment  to  him  as 
collateral  security  of  the  Slough  judgment, 
which  was  assigned,  said  loan  being  to  ray 
said  judgment;  and  thereafter,  on  the  I2th 
of  June,  1883,  (Jos.  Gorpening  having 
died,  and  G.  A.  Little  having  been  appointed 
his  administrator,)  Joshua  Kldd  was  repaid 
said  sum  and  interest  by  W.  S.  Sudderth, 
executor,  and  G.  A.  Little,  administrator  of 
Joseph  Gorpening,  and  the  judgment  held  by 
Kidd  as  collateral  security  was  receipted  saU 
isfied  and  discharged  by  him.  And  the 
claim  of  G.  A.  Little  is  for  $1,714  of  said 
amount  paid  by  him  as  administrator;  and 
the  claim  of  B.  J.  Haliyburton  (who  has 
since  been  appointed  administrator  of  W.  S. 
Sudderth)  is  for  $326  of  said  amount  paid 
by  W.  S.  Sudderth  on  said  note, — which 
claims  I  find  as  matters  of  law  to  be  not  val- 
id nor  subsisting  claims,  but  no  claims  what- 
ever; the  said  judgment  being  absolute,  and 
an  individual  judgment  fixing  the  executors 
with  assets  being  de  bonis  testatoris,  st  non 
de  bonU  proprUs. 

"Claim  of  J.  R.  Martin.  As  to  the 
claim  of  J.  B.  Martin,  I  find  that  a  justice's 
judgment  was  rendered  in  favor  of  W.  E. 
Powe,  executor,  and  against  W.  S.  Sudderth 
and  Jos.  Gorpening.  in  the  sum  of  $154.80, 
with  interest  from  10th  September,  1870,  till 
paid,  and  costs,  on  the  10th  day  of  Septem- 
ber, 1870,  which  judgment  was  assigned  to 
John  B.  Martin  by  W.  £.  Powe,  executor, 
for  value  received  on  17th  August,  1875,  and 
on  said  judgment  is  a  credit  of  $50  paid  to  J. 
B.  Martin  by  W.  S.  Sudderth,  executor,  on 
15th  March,  1880,  and  on  said  judgment  ex- 
ecutions have  issued  witliin  the  space  of  ev- 
ery three  years  regularly  since  1870.  And 
I  find  as  a  matter  of  law,  that  said  judgment 
is  a  valid  and  subsisting  claim  for  the  amount 
of  $104.80  cost  against  the  estate  of  John 
Sudderth,  unless  barred  by  the  statute  of 
limitations,  which  was  not  referred  to  me  to 
pass  upon. 

"  Claim  of  B.A.A  R.  C.  Perkins.  As  to 
the  claim  of  E.  A.  to  B.  G.  Perkins  I  find 
that  judgment  was  rendered  on  25th  of  Oc- 
tober, 1869,  in  the  superior  court  of  Burke 
county,  in  favor  of  T.  G.  Walton,  and 
against  W.  S.  Sudderth  individually  and 
against  W.  S.  Sudderth  and  Jos.  Gorpening 
and  B.  G.  Pearson's  administrators  in  the 
sum  of  $1,129.97,  with  interest  on  $728.20 
from  25th  of  October,  1869,  till  paid,  and 
cost;  and,  after  several  credits  on  the  judg- 
ment, W.  S.  Sudderth,  the  executor,  bor- 
rowed of  B.  G.  Perldns  the  sum  of  $300,  and 
said  judgment  was  assigned  to  the  amount  (tf 
said  sum  of  three  hundred  dollars  to  B.  C.  Per- 
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Una  by  T.  O.  Walton  to  secore  tii«  foym&at  of 
the  same,  and  said  $300  was  paid  to  Walton 
on  said  judgment.  I  And  that  executions  have 
issued  regularly  on  said  Judgment  within  the 
space  of  every  three  years,  and  sundry  pay- 
ments have  been  msde  on  said  judgment  by 
W.  S.  Sudderth  to  R.  C.  Perlsins,  »s  follows: 
November  17,  1877,  840;  April  15,  1879, 
$25;  March  6,  1880,  $20;  February  5,  1883, 
$50, — leaving  a  balance  at  $165  and  coat  due 
on  said  judgment,  which  I  find  as  a  matter 
of  law  to  be  due  and  owing  said  R.  C.  Per- 
kins, and  constituting  a  valid  and  subsisting 
claim  against  the  estate  of  John  Sudderth, 
deceased,  unices  the  same  is  barred  by  the 
statute  of  limitations;  and  I  dud  that  £.  A. 
Perkins  has  one-half  (})  interest  therein;  the 
two,  E.  A.  Si  R.  C.  Perkins,  holding  all 
their  property  in  common;  and  said  judg- 
ment Is  quando,  and  on  a  cause  of  action 
arising  prior  to  1st  July,  1869. 

"  Individual  claim  of  R.  J  Hallyburton. 
As  to  claim  of  R.  J.  Hallyburton,  I  find, 
from  the  uncontradicted  testimony  of  B.  J. 
Hallyburton,  that  he  was  employed  by  W. 
S.  Sudderth  and  Joe.  Corpeniug,  executors, 
to  do  some  surveying  for  John  SudUerth's 
estate,  for  which  he  was  to  receive  $2  per 
day,  and  tliat  he  worked  70  days  and  re- 
ceived $63.60,  and  the  work  was  done  in 
1882,  1883. 1884.  and  1885.  I  further  find 
that  part  of  the  work  be  did  for  W.  S.  Sud- 
derth^  executor,  was  for  Sudderth  partly  as 
agent  for  the  Erwin  heirs  and  Mrs.  John 
McDowell,  and  that,  as  executor  of  John 
Sudderth,  W.  S.  Sudderth  acted  agent  of  the 
Erwin  heirs  and  Mrs.  McDowell,  and  that 
all  the  work  he  did  for  Sudderth  as  executor 
alone  took  only  one  day's  time;  all  of  which 
I  find  frum  the  testimony  of  R.  J.  Hallybur- 
ton. And  upon  the  foregoing  facts  I  am  of 
the  opinion,  and  find  as  matters  of  law,  tliat 
the  estate  of  John  Sudderth  is  not  liable  for 
the  work  engaged  to  be  done  by  W.  S.  Sud- 
derth, executor,  as  agent  of  Erwin  heirs  and 
Mrs.  McDowell,  and  therefore  Qnd  the  claim 
of  Rt  J.  Hallyburton  to  be  valid  and  subsist- 
ing for  the  one  day's  work,  which  he  did  for 
the  estate  alone,  amounting  to  $2. 

"Claim  of  Officers  of  the  Court R.  &  M. 

Hennessee  v.  Sudderth's  Executors. — As  to 
the  claim  of  the  officers  of  the  court  in  case 
of  R.  &  M.  Hennessee,  I  dnd  that  judgment 
was  rendered  in  their  favor  and  against  W. 
S.  Sudderth  and  Jos.  Corpening,  executors 
of  John  Sudderth,  for  the  sum  of  c(»t  at 
spring  term,  1869,  of  Burke  superior  court, 
and  that  exeoutions  have  issued  regularly 
thereon  within  every  tliree  years,  and  that 
the  sum  of  $13.25  is  now  due  and  owing 
thereon,  which  said  sum  I  find  as  matter  of 
law  to  be  a  valid  and  subsisting  claim  against 
the  estate  of  John  Sudderth,  unless  barred  by 
the  statute  of  limitations;  and  I  further  find 
that  cause  of  action  on  which  judgment  was 
recovered  as  aforesaid  arose  prior  to  the  1st 
day  of  July,  1869. 

"Alien  Berry.  As  to  the  claim  of  officers 
at  the  court  in  Allen  Berry  v.  Sidney  Deal 


and  W.  S-  Sudderth  and  Jos.  Corpening.  ex- 
ecutors of  John  Sudderth.  I  Qnd  the  judg- 
ment was  rendered  at  spring  term.  1881> 
Burke  superior  court,  in  favor  of  said  plaintiff 
and  against  said  defendants  for  cost;  and  the 
sum  of  $81.45  is  now  due  on  said  judgment, 
unless  it  is  barred  by  the  statute,  which  sum 
I  find  to  be  a  valid  and  subsisting  claim 
against  the  estate  of  John  Sudderth,  unless 
barred  by  the  statute. 

"  F,  <&  B.  Huffman.  As  to  claim  of  offi- 
cers of  court  in  Fannie  and  Barbara  Huff- 
man V.  the  Executors  of  John  Sudderth,  I 
find  that  judgment  was  rendered  at  Novem- 
ber term,  1877,  of  Burke  superior  court,  in 
favor  of  said  plaintiffs  and  against  the  ex- 
ecutors of  John  Sudderth  and  J.  C.  McDowell 
and  wife  and  J.  H.  Pearson  for  costs,  and 
that  executions  have  issued  regularly  thereon 
within  the  space  of  every  three  years;  and  I 
find  from  Wakefield's  report,  page  52,  that 
said  cost  was  admitted  by  executors,  and 
found  to  b&  outstanding  against  said  estate, 
and  the  sum  of  $117.20  is  amount  now  due 
thereon,  which  said  amount  I  find  to  be  a 
valid  and  subsisting  claim  against  estate  of 
Jolin  Sudderth,  unless  barred  by  the  statute 
of  limitations. 

"Joshua  Kidd.  As  to  the  claim  of  the  of- 
ficers of  the  court  In  case  of  Joshua  Kidd,  I 
find  that  judgment  was  rendered  in  favor  of 
said  plaintiff  and  against  the  executors  of 
John  Sudderth  for  cost,  and  that  execution 
has  issued  on  said  judgment  regularly  within 
the  space  of  every  three  years,  and  the 
amount  of  cost  now  due  is  $48.85,  which  sum 
I  find  as  matter  of  law  to  be  a  valid  and  sul>- 
sisting  claiui  against  the  estate  of  John  Sud- 
derth, unless  barred  by  the  statute. 

"James  Harper.  In  the  claim  of  officers 
of  the  court  in  case  of  Jas.  Harper's  Execu- 
tors V.  Jolm  Sudderth's  Executors,  I  find  that 
judgment  was  rendered  in  favor  of  said  plain- 
tiffs and  against  laid  defendant's  executors 
at  spring  term,  1869,  Burke  superior  court, 
for  cost;  that  the  amount  of  costs  now  due 
tiiereon  is  $25.10,  which  judgment  (as  are  all 
the  above  claims  of  the  officers  of  court)  is  ac- 
knowledged by  the  executors  to  be  valid  on 
page  52,  Wakefield's  report,  and  which 
amount  I  find  as  a  mutter  of  law  to  be  a  valid 
claim  against  the  estate  of  John  Sudderth, 
unless  barred  by  the  statute  of  limitations; 
and  I  further  find  that  the  cause  of  action 
upon  which  said  judgment  is  found  arose 
priortolst  July,  1869. 

"John  Woodward.  As  to  claim  of  officers 
of  the  court  in  case  of  John  Sudderth's  Execu- 
tors V.  Woodward  &  McNeely,  I  find  that 
judgment  was  rendered  in  favor  of  said  plain- 
tiffs and  against  said  defendants  at  spring 
term,  1869,  of  Burke  superior  court,  for  the 

sum  of  $ and  cost,  and  that  executions 

have  issued  regularly  within  every  three 
years  from  1874  on  said  judgment,  and  re- 
turned'notliing  made;'  that  defendants  are 
insolvent,  and  nothing  can  be  made  out  of 
them;  and  plaintiffs'  cost  in  said  judgment  is 
$10.60.  and  the  cost  of  the  officers  of  the  court 
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ia  SlCeO.  which  amoant  I  find  as  matter  of 
law  to  be  a  valid  and  snbsisting  claim  against 
the  estate  of  John  Sadderth,  unless  barred  by 
statute;  and  I  further  find  that  the  cause  of 
action  on  which  said  judgment  was  rendered 
arose  prior  to  1st  of  July,  1869. 

"Leander  Powell.  As  to  claim  of  officers 
of  the  court  in  Sudderth's  Executors  t.  Lean- 
der Powell,  I  find  that  judgment  was  ren- 
dered in  favor  of  said  plaintiffs  and  against 
said  defendants  at  spring  term.  1869.  of 
Burke  superior  court,  for  cost,  and  the  sum 
of  $11.50  is  plaintiffs'  cost  incurred  therein; 
that  executions  have  issued  on  said  judgment 
regularly  within  every  three  years  since  1875. 
and  returned  •  nothing  made,'  and  said  Lean- 
der Powell  is  insolvent;  wherefore  I  find  as 
matter  of  law  that  officers  of  court  have  a 
valid  and  subsisting  claim  against  plaintiffs 
for  said  sum  of  plaintiffs'  cost,  $11.50,  unless 
barred  by  the  statute;  and  I  further  find  that 
the  cause  of  action  upon  which  said  judg- 
ment was  rendered  arose  prior  to  lat  July, 


"Hunt  &  Murdoch.  As  to  claim  of  offi- 
cers of  court  in  case  John  Sudderth's  Execu- 
tors T.  Hunt  &  Murdock,  I  find  that  judg- 
ment was  rendered  at  fall  term,  1869,  in  fa- 
vor of  said  plaintiffs  and  against  said  defend- 
ants for  $ and  costs;  that  executions 

have  issued  regularly  thereon  within  every 
three  years,  and  returned  'nothing  made;' 
tlut  defendants  are  insolvent;  and  that  the 
sum  of  plaintiffs'  cost  therein  is  $19.45, 
which  sum  I  find  as  matter  of  law  to  be  a 
valid  and  subsisting  claim  against  the  estate 
of  John  Suddertli,  unless  barred  by  the  stat- 
ute. 

"Moses  A  McNeely.  As  to  claim  of  offi- 
cers of  court  in  Sudderth's  Executors  v. 
Moses  &  McNeely,  I  find  judgment  was  ren- 
dered for  plaintiffs  and  against  defendants  at 
spring  term,  1869,  of  Burke  superior  court; 
that  executions  have  issued  regularly  there- 
on within  the  space  of  every  three  years, 
and  returned,  'nothing  made;'  that  defend- 
ants are  insolvent:  that  amount  of  plain- 
tiffs' cost  is  $19.70.  for  which  sum  I  find  as 
a  matter  of  law  that  said  officers  of  court 
have  a  valid  and  subsisting  claim  against 
the  estate  of  John  Sndderth,  unless  barred 
by  the  statute;  and  I  find  said  cause  of  ac- 
tion on  which  said  judgment  was  rendered 
arose  prior  to  1st  July.  1869. 

"  H^.  F.  McKesson.  As  to  claim  of  of- 
ficers of  court  In  Sudderth's  Executors  v.  W. 
F.  McKesson,  I  find  that  judgment  was  ren- 
dered for  plaintiffs  and  against  defendant  in 

Burke  superior  court,  for  $ and  costs, 

and  executions  have  issued  regularly  thereon 
within  the  space  of  every  three  years,  re- 
turned 'nothing  made;'  that  defendant  is 
insolvent;  that  plaintiffs'  cost  is  $12.50,  for 
which  amount  I  find  the  officers  of  court 
have  a  valid  and  subsisting  claim  against  the 
estate  of  John  Sndderth,  unless  barred  by 
statute.  Said  judgment  was  rendered  at 
spring  term,  1882. 

"I  further  find,  in  regard  to  the  appoint- 


ment of  B.  A.  Berry,  administrator d.h.h. 
of  John  Sudderth,  from  examinations  of  rec- 
ords in  C.  A.  Little  et  al.  v.  B.  A.  Berry, 
Adm'r,  that  said  appointment  was  appealed 
from  and  went  to  the  supreme  court,  where 
it  was  finally  decided  in  favor  of  Berry,  and 
judgment  rendered  in  accordance  at  fall 
term,  1886,  of  Burke  superior  court.  I  fur- 
ther find,  that  S.  T.  Pearson  was  appointed 
receiver  of  the  estate  of  John  Sudderth  on 
the  28th  day  of  January,  1885,— W.  S.  Sud- 
derth having  been  restrained  and  enjoined 
from  meddling  with  said  estate,  and  ordered 
to  file  bond  as  executor,  or  show  cause  why 
be  should  not  be  removed;  and  said  W.  S. 
Sudderth  died  pending  the  said  hearing.  AU 
of  which  is  respectfuUy  submitted,  this  12th 
day  of  October.  1888. 

"T.  G.  Andebson.  Referee." 
Isaac  T.  Avery  and  John  T.  Perkins,  for 
plaintiffs.    5.  J.  Eroin,  for  defendant. 

Smith,  G.  J.,  {after  stating  the  facts  as 
a6oo«.)  1.  Of  the  four  exceptions  taken  by 
the  plaintiffs  to  the  referee's  report  only  one. 
No.  8,  is  overruled,  and  that  is,  in  substance, 
as  follows:  The  finding  in  reference  to  the 
claim  of  R.  J.  Hallyburton.  that  In  his  charge 
for  surveying  he  was  entitled  to  charge  the 
testator's  estate  for  one  day's  work  only,  is 
contrary  to  the  evidence,  which  shows  that 
the  entire  service  rendered  during  the  sev- 
enty days  while  he  was  thus  engaged,  was  at 
the  instance  of  the  executors,  and  the  estate 
should  pay  at  least  one-half  of  the  sum 
charged,  the  testator  being  a  joint  owner  of 
the  land  surveyed  with  Erwin  and  McDow- 
ell.  The  findings,  under  the  terms  of  the 
consent  reference,  are  conclusive  upon  all 
matters  of  fact,  and  the  referee  expressly  re- 
ports that,  while  the  surveyor's  work  was 
done  at  intervals  in  four  years'  time,  the  ex- 
ecutor W.  S.  Sudderth  was  at  the  same  time 
acting  as  agent  of  the  Erwin  heirs  and  for 
Mrs.  John  McDowell,  in  giving  tiim  employ- 
ment, and  that  the  surveying  for  the  testa- 
tors' estate  took  but  a  single  day.  This  he 
derives  from  the  t^timony  oT  Hallyburton 
himself.  Assuming  that  the  siirveyor  was 
employed  by  the  said  W.  S.  Sudderth  in  the 
twofold  capacity  stated,  with  no  proof  of  a 
joint  contract,  the  division  of  the  debt  was 
proper. 

2.  Exceptions  of  0.  A.  Little,  administra- 
tor of  Joseph  Corpening,  and  of  B.  J.  Hally- 
burton, administrator  of  W.  S.  Sudderth. 
These  parties,  whose  claims  rest  respectively 
upon  the  same  facts,  and  whose  exceptions 
are  to  one  and  the  same  ruling,  object  to  the 
exclusion  of  their  claims  from  tlie  general 
indebtedness,  for  the  assigned  reason  that 
the  judgment  rendered  against  the  executors 
was  personal  and  absolute,  and  charged  them 
with  the  possession  of  assets  sufficient  to 
meet  it.  This,  it  is  insisted,  is  in  conflict 
with  the  record  produced  in  the  action  of 
Haighler  v.  Suddertli,  iu  which  every  heir, 
devisee,  next  of  kin,  and  executor  of  John 
Sudderth  were  before  the  court,  and  the  debt 
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was  adjudicated  a  valid  and  subsisting  debt 
due  from  the  testator's  estate.  The  facts 
upon  which  the  ruling  complained  of  was 
luide  are  set  out  fully  in  the  referee's  report, 
and '  his  conclusions  of  law  seem  reasonable 
and  just.  The  action  was  for  the  recovery 
of  a  pecuniary  legacy,  bequeathed  by  John 
Sudderth  to  one  Slough,  the  plaintiff's  intes- 
tate, and  not  for  any  indebtedness  of  the  tes- 
tator, and  his  executors  are  fixed  with  assets 
for  its  payment.  It  was  adjudged,  moreover, 
that  the  plaintiff  have  execution,  if  the  judg- 
ment be  not  paid  in  90  days,  out  of  the  trust 
effects,  against  the  individual  properly  of  the 
defendants.  The  defendants  afterwards  bor- 
rowed the  money  with  which  to  pay  thejudg- 
ment,  giving  their  note  as  executors,  bat  in 
law  a  personal  obligation,  to  secure  which 
the  plaintiff  creditors,  to  whom  the  money 
was  paid,  assigned  the  judgment.  W.  S. 
Sudderth,  executor,  and  G.  A.  Little,  admin- 
istrator of  the  deceaswl  executor  Joseph  Cor- 
pening,  subsequently  discharged  the  loan 
note  held  by  Kidd,  who  thereupon  discharged 
the  judgment  assigned  as  collateral  security. 
The  claim  now  preferred  is  for  $1,714  of  the 
amount  by  Little,  and  for  $326,  the  residue, 
by  Hallyburton,  who  has  administered  since 
on  the  estate  of  W.  S.  Sudderth.  The  de- 
mand has  no  support  in  law,  and  the  action 
of  the  court  in  overruling  the  exception 
must  be  sustained. 

8.  Defendants'  exceptions.  These  excep- 
tions, eleven  in  number,  are  all  overruled 
except  two,  to  amend  which  leave  is  granted, 
and  these  also,  when  so  amended  as  to  re- 
move the  objections  entered  to  their  forms. 

First  Exception.  This  is  directed  to  the 
hearing  of  testimony  from  the  plaintiffs,  who 
Instituted  the  suit,  B.  J^  Hallyburton,  an  ad- 
milted  party,  and  S.  T.  Pearson,  clerk  of  the 
court,  in  regard  to  personal  transactions  and 
communications  with  the  deceased  executors, 
W.  S.  Sudderth  and  Joseph  Corpening,  dur- 
ing their  lives.  If  there  be  any  force  in  the 
objection  to  the  testimony  as  delivered,  inas- 
much as  it  is  not  specific,  so  that  the  court 
can  see  that  it  comes  within  the  inhibition 
x>t  section  590 '  of  the  Code,  and  the  excep- 
tion is  in  form  vague  and  indefinite,  it  can- 
not be  entertained. 

Second  Exception.  The  defendant  objects 
to  the  allowance  of  claims  for  costs  incurred, 
and  unpaid,  in  divers  actions  decided  against 
the  executors  and  the  officers  of  the  court,  as 
made  without  evidence  of  the  liability  of  the 
testator's  estate  therefor.  The  exception  era- 
braces  the  series  of  cases,  the  referee's  find- 
ings of  fact  in  which  are  seen  under  the 
words,  "Claims  of  Officers  of  the  Court." 
The  referee  bases  his  findings  upon  an  in- 
spection of  the  records  of  the  court,  in  which 
the  present  action  is  depending,  and  in  which 


>  Code  N.  C.  %  690,  provides  that  a  party  to  or 
person  interested  in  the  result  of  an  action  against 
a  person  daixoing  through  or  nnder  a  person  de- 
ceased at  the  time  of  the  trial  shall  not  be  permit- 
ted to  testify  as  to  any  personal  transaction  or 
oommunlcation  had  with  the  deceased. 

v.9s.E.no.lO— 40 


are  entered  up  the  Judgments.  We  are  at  a 
loss  to  understand  the  objection  that  there  ia 
no  evidence  of  these  claims,  unless  it  be  that 
they  cannot  be  preferred  against  the  testator's 
estate.  The  designation  of  the  claimants 
under  the  term  us^,  "Officers  of  the  Court," 
sufficiently  points  out  the  clerk  to  whom  pay> 
ment  is  to  be  made,  and  in  some  instances 
the  more  definite  expression  is  used,  "the 
clerk's  office,"under  which  may  issue  an  ex- 
ecution for  collection.  Clerk's  Office  v.  Al- 
len, 7  Jones,  (N.  C.)  156,  citing  several 
cases;  Jackson  v.  Manltsby,  78  N.  C.  174; 
Clerk's  Office  y.  Huffsteller,  67  N.  C.  449. 

Third  Exception.  This  has  been  disposed 
of  in  considering  the  plaintiffs'  exceptions. 

Fourth  Exception.  Tbeanawer  to  this  ex- 
ception is  famished  in  section  422*  of  the 
Code,  which  confers  upon  the  referee  the 
power  he  exercised  in  admitting  new  parties 
to  the  action. 

Fifth,  Sixth,  and  Seventh  Exceptions. 
The  amendments  allowed  remove  the  ground 
of  exceptions  thus  numbered,  that  there  is  a 
variance  between  the  allegations  and  proofs. 

Eighth  Exception.  The  same  answer  ap- 
plies to  this  variance,  but  it  is  wholly  imma- 
terial that  an  uninterested  party  is  united 
with  the  true  owner  of  the  debt,  since  a  re- 
ception of  payment  by  either  would  be  with 
the  consent  of  the  other,  their  association,  as 
joint  creditors,  being  wholly  voluntary.  But 
if  there  l>e  any  difficulty  from  misdescription 
it  IS  remedied  by  the  amendment  authorized. 

Ninth  Exception.  The  same  disposition 
which  is  made  of  the  second  must  be  made 
of  this  exception. 

Tenth  Exception.  The  finding  to  which 
this  exception  is  taken  is  that  there  is  a  credit 
of  850  indorsed  on  the  Judgment  as  paid  by 
the  executor  W.  S.  Sudderth  to  J.  B.  Martin, 
on  March  15,  1880, — not  quite  ten  years  aft- 
er its  rendition, — and  that  executions  have 
been  within  the  space  of  three  years  regular- 
ly thereafter  issued.  If,  as  we  must  infer, 
to  make  the  findings  self-consistent,  the  judg- 
ment was  duly  docketed,  the  continued  issue 
of  executions  will  preserve  the  vitality  of  the 
debt  thus  ascertained,  without  the  aid  of  the 
effect  of  a  partial  payment  in  recognition; 
and  hence  the  only  consequence  is  a  reduc- 
tion of  the  debt,  of  which  the  defendant  can- 
not complain. 

Eleventh  Exception.  The  last  exception  is 
not  in  a  form  to  he  available.  The  applica- 
tion should  have  been  for  an  order  upon  the 
referee,  to  be  enforced  if  necessary,  to  report 
all  the  evidence  taken ;  and,  if  this  had  been 
denied  it  would  be  error,  for  some  of  the  ex- 
ceptions grew  out  of  the  evidence.  The  ex- 
ception is  that  ail  is  not  reported,  not  that 
none  has  l)een;  and,  as  this  is  a  matter  of 
fact,  not  of  law,  it  must  be  understood  that 


'Ciode  N.  C.  S  423,  provides  that  trials  by  ref- 
erees shall  be  conducted  in  the  same  oaanner  as 
trials  by  the  court,  and  that  referees  shall  have 
the  same  power  to  grant  sdjoummontB,  allow 
amendments  to  pleadings,  punish  contempts,  etc, 
as  the  court  itseU. 
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the  exoeptlon  ariseBoutof  amisapprebeiulon 
of  fact  that  aoy  portion  of  the  evidenoe  has 
been  withheld.  At  least,  as  it  does  not  ap- 
pear that  what  is  reported  is  not  the  whole, 
we  must  attribute  the  action  of  the  coart  to 
the  absence  of  any  evidence  of  its  being  par- 
tial. ' 

The  main  essential  matter  in  controversy, 
withdrawn  from  the  referee,  and  submitted 
as  a  matter  of  law  to  the  determination  of 
the  court,  Is  the  defense  set  up  under  the 
statute  of  limitations,  and  this  is  dependent 
upon  the  facts  reported.  It  is  to  be  observed 
that  ali  the  judgments  disputed  were  ren- 
dered since  the  limitations  prescribed  in  the 
Code  of  Civil  Procedure  have  become  opera- 
tive and  controlling.  The  ruling  of  the 
court  upon  the  reserved  matter  of  defense  is 
that  the  claims  of  Little  and  Hailyburton, 
already  decided  not  to  be  valid  aud  subsist- 
ing against  the  testator's  estate,  even  if  they 
were  so,  are  barred  by  the  statute  of  limita- 
tions, and  cannot  for  this  reason  also  l>e  now 
asserted;  and  that  the  recovery  of  none  of 
the  other  demands  preferred  by  creditors  are 
obstructed  by  the  statute.  There  are  no  spe- 
cific exceptions  entered  and  appearing  in  the 
record  to  the  rulings  of  the  judge  upon  the 
reserved  matter  of  the  application  of  the 
statute,  as  properly  there  should  be,  to  make 
the  decision  reviewable;  but  instead  it  is 
stated  in  the  case  on  appeal  signed  by  the 
judge  that  errors  were  assigned  in  the  over- 
ruling of  the  exceptions  of  the  defendant  and 
the  adverse  rulings  upon  the  statutory  de- 
fense arising  out  of  the  lapse  of  time,  and 
tbaterror  is  assigned  by  the  appellants  Little 
and  Hailyburton  In  the  ad  vci-se  rulings  as  to 
tbeit  demand  against  its  validity  as  such,  and 
in  applying  the  statutory  bar  to  it.  In  dis- 
posing of  the  application  of  the  statute  to  the 
several  disputed  judgments  it  will  be  noticed 
that  as  to  most  of  them,  leaving  out  of  view 
the  time  in  which  tfaere  was  no  personal  rep- 
resentative to  sue,  there  have  been  issued 
regularly  executions  to  enforce  them  within 
intervals  of  three  years  since  their  rendition, 
th^  only  exceptions  to  which  are  the  claims 
of  Hailyburton  for  surveying  work;  that  of 
Allen  Berry,  whose  recovery  was  at  spring 
term,  1881,  of  tlie  court;  and  that  of  James 
Harper,  whose  recovery  was  at  spring  term, 
1869.  The  first  two  excepted  claims  are  not 
within  the  l>ar,  and,  in  our  opinion,  the  last 
is  within  the  bar,  and  must  be  rejected.  The 
ruling  which  applies  the  bar  to  the  claim  of 
Little  and  Hailyburton  becomes  immaterial 
in  view  of  the  ruling  against  it  as  a  demand 
for  which  the  estate  is  not  liable. 

As  the  action  in  its  amended  form  seeks  to 
enforce  proceedings  on  the  part  of  the  de- 
fendant against  those  to  whom  have  come 
the  lands  of  the  deceased  testator,  they,  as 
interested  in  reducing  the  demands  of  credit- 
ors, should  have  been  made  parties  thereto, 
so  that  they  might  interpose  any  such  de- 
fenses as  could  he  made  against  them,  and 
thus  diminish  the  liabilities  to  which  the  real 
estate  is  exposed;  and  this  should  be  in  order 


to  sny  niterior  action  under  the  law  for  the 
sale  of  the  land.  But  we  are  informed  by 
counsel  that  the  defendant  has  already  insti- 
tuted an  independent  proceeding  for  this  pur- 
pose.  Should  it  get  into  the  same  jurisdic- 
tion as  the  present  cause,  it  would  be  a  prop- 
er case  for  a  consolidation  into  one;  other- 
wise, and  until  the  terre-tenants  are  made 
parties  to  this,  it  must  terminate  with  the 
adjudication  upon  the  matters  herein  em- 
braced. With  the  correction  of  the  error  in 
admitting  into  the  list  of  debts  that  of  James 
Harper's  executors,  which  must  be  stricken 
out,  the  Judgment  must  be  affirmed. 


(IM  H.  a  4S}) 

Statb  e.  Allen. 

(Supreme  Court  of  North  OaroUna.    Mav  t, 
1880.) 

lilKOBNT— iNDIOtlfBHT— EvmaROS. 

1.  An  indictment  for  larceny,  alleging  owner- 
ship In  a  certain  person,  is  sustained  dt  evidence 
that  he  had  the  property  in  his  possession  and  in 
his  own  building,  and  was  keeping  it  for  Ills  sis- 
ter, who  was  the  real  owner. 

8.  An  instruction  that  oircamstantiat  evidence 
must  be  as  conclusive  as  if  an  eye-witness  had  tes- 
tified to  the  fact  was  properly  refused. 

Appeal  from  superior  court,  Northampton 
county;  MaoRab,  Judge. 

The  defendant  was  indicted  for  larceny  of 
l>aoon  and  fresh  pork.  The  property  was 
laid  in  one  Deloatch.  The  defendant  asked 
the  court  to  charge  as  follows:  "(1)  The 
state  having  proved  by  the  prosecutor,  De- 
loatch, ttiat  the  proper^  stolen  was  the  prop- 
erty of  Polly  Parks,  the  defendant  cannot  be 
found  guilty.  (2)  The  evidence  being  en- 
tirely  circumstantial,  it  must  be  as  strong  and 
conclusive  as  if  one  credible  eye-witness  h:ul 
testified  to  the  fact."  These  instructions 
were  denied,  and  the  defenUant  excepted. 
Verdirt  of  guilty,  judgment,  and  appeal  by 
defendant. 

W.  W.  Peebles,  for  appeUant  The  At- 
tornay  General,  for  the  State. 

Shepherd,  J.  1.  The  first  instruction 
prayed  for  by  the  defendant  was  properly  de- 
clined. It  was  in  evidence  that  on  Saturday 
before  Christmas  the  prosecutor's  smoke- 
house was  broken  open,  and  23  pieces  of  meat 
were  stolen ;  that  on  the  previous  Tuesday  the 
prosecutor  bad  killed  five  bogs,  cut  them  np, 
and  placed  the  meat  in  bis  said  smoke-house. 
It  was  also  in  evidence  that  the  hogs  be- 
longed to  his  sister,  Polly  Parks,  who  had 
been  living  with  him  since  the  death  of  her 
husband,  in  June;  that  the  hogs  were  brought 
to  the  prosecutor's  in  Octol)er,  and  "that  she 
was  to  live  out  of  them."  The  prosecutor 
stated  that  he  had  not  spoken  of  diarging  his 
sister  with  any  part  of  the  meat.  He  fur- 
ther testified  that  "he  bad  the  meat  in  his 
possession,  keeping  it."  These  circum- 
stances, we  think,  fully  sustain  his  honor's 
charge,  to  the  effect  that  the  prosecutor  luul 
such  a  special  property  in  the  meat  as  would 
sustain  the  indictment.  Whart.  Crim.  Law, 
§g  1824.  1830:  State  v.  Hardison,  75  N.  C 
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208;  Owen  t.  State,  6  Hampb.  380;  State 
T.  Jenkins,  78  17.  C.  478.  Tnis  latter  case 
was  cited  bj  tbe  defendant,  but  we  think  is 
aatbority  against  blm.  Tbere  tbe  property 
was  laid  in  the  mere  Agent  or  servant  of  the 
railroad  company,  and  tbe  court  held  that  it 
was  improperly  charged.  Judge  Bbade  thus 
tersely  illustrates  the  principle:  "A.  is  tbe 
general  owner  of  a  horse ;  B.  is  tbe  special 
owner,  having  hired  or  l)orrowed  it,  or  taken 
it  to  keep  for  a  time.  C.  grooms  it,  and 
keeps  the  stable  and  the  key,  bat  is  a  mere 
servant,  and  has  no  property  at  all.  If  the 
horse  be  stolen,  the  property  may  be  laid  to 
be  either  in  A.  or  B.,  but  not  In  C.altbongb 
be  bad  tbe  actual  possession  and  the  key  in 
his  pocket. "  In  our  case  tbe  prosecutor  was 
not  tbe  mere  agent  or  servant  of  the  owner, 
bnt  he  had  the  meat  in  his  possession,  in  bis 
own  smoke-house,  keeping  it,  as  tbe  evidence 
tends  to  show,  for  his  sister.  Tbe  other  an- 
thority  (Stater.  Burgess,  74  N.  C.  272^ cited 
upon  this  point  is  equally  inapplicable,  tbe 
special  property  in  that  case  being  in  three 
persons,  and  tbe  indictment  charging  it  to  l>e 
only  in  one. 

2.  Tbe  second  prayer,  that,  the  evidence 
being  circnmstantial,  it  must  be  as  ooncln- 
sive  as  if  an  "eye-witness"  had  testified  to 
the  fact,  was  also  properly  refused,  ijtate  v. 
Gee,  92  N.  C.  756.  His  honors  charge  upon 
the  degree  of  proof  was  as  favorable  to  the 
defendant  as  the  law  permits. 

3.  That  tbere  was  a  general  verdict  of 
goilty.  This  exception  is  of  no  force.  State 
V.  Jones,  82  N.  0.  685,  which  is  directly  in 
point.  We  have  carefully  examined  the 
charge  of  the  court,  and  we  are  unable  to 
find  any  error. 


(103  N.  C.  424) 

State  v.  Poweix. 

(Supreme  Court  of  North  Carolina.    Majr  ^ 
1889.) 

LABoamr— iNDicTianrT. 

1.  Defendant  snatched  up  money  belonging  to 
the  prosecutor,  and,  when  it  was  demanded,  re- 
plied: "Yon  ain't  going  to  get  this  money. "  His 
companion  held  the  prosecutor  when  be  attempted 
to  retake  the  money.  When  defendant  started 
away  with  It,  and  the  prosecutor  started  in  pur- 
suit, defendant  put  his  tiand  to  his  breast,  and 
tlureatened  to  Idll  him  if  he  pursned.  Held  suffi- 
cient evidence  of  felonious  intent  to  submit  to  the 
jury  on  an  indictment  for  larceny. 

S.  It  is  sufficient  for  an  Indictment  for  larceny 
to  lay  ttie  property  in  the  l>aUee  ot  tbe  owner, 
following  State  v.  Allen,  ante,  0% 

Appeal  from  superior  court,  Northampton 
oounty;  MaoBae,  Judge. 

Bobert  Powell  appeals  from  a  conviction 
for  larceny. 

The  Attormy  ffmeral,  for  the  State. 

Shepherd,  J.  The  defendant  contends 
that  he  is  not  guilty,  because  "there  was  no 
artifice  to  conceal  tbe  fact  that  be  bad  gotten 
the  money  in  bis  possession;  that  there  was 
DO  effort  to  conceal  the  fact  df  the  taking; 
and  that  tbe  prosecutor  knew  who  had  bis 
money,  and  against  whom  to  bring  i^  ac> 


Uon."  For  these  positions  he  relies  upon 
State  V.  Deal,  64  N.  C.  270,  and  State  v. 
Bowls,  Phil.  (N.  C.)  167.  The  proposition  is 
that  there  can  be  no  felonious  Intent  woere 
the  t-iklng  is  done  openly,  and  tbere  is  no  ef- 
fort  to  conceal. 

State  V.  Deal,  supra,  is  a  leading  case  in 
this  state  upon  the  subject  of  felonious  in- 
tent  in  larceny,  and,  while  tbe  conclusion 
reached  by  tbe  court  is  generally  regarded  as 
correct,  much  that  is  said  in  the  opinion  has 
been  questioned,  and  tbe  doubts  which  liave 
arisen  have  l>een  greatly  strengthened  by  tbe 
forcible  dissenting  opinion  of  Mr.  Justice 
BODHAN.  It  will  be  observed  that,  in  addi- 
tion to  tbere  being  no  effort  to  conceal  in 
tliat  case,  there  was  another  element,  which 
was  BuflScient  to  have  entitled  the  defendant 
to  a  new  trial.  Tliat  was,  as  tbe  learned 
Chief  Justteesays,  "a  seeming  excuse  for  tbe 
artifice  by  which  be  [Deal]  got  possession  of 
the  note."  "The  defendant  aliped  that  tbe 
title  to  the  land  for  which  be  had  executed 
the  note  was  not  good,  for  that  it  was  sub- 
ject to  a  dower  right,  and,  being  dissatisOed 
with  this  state  of  things,  he  resorted  to  a 
trick  to  get  hold  of  the  note,  for  the  purpose 
of  canceling  it."  Tbe  trial  judge  did  not 
submit  this  view  to  ttie  jury,  and  tbe  defend- 
ant was  thus  deprived  of  this  "seeming  ex- 
cuse" for  his  conduct.  We  tiiink  that  this 
feature  of  tbe  case  had  much  to  do  with  the 
decision  of  the  court,  and  in  this  we  are  sus- 
tained by  Wharton's  Criminal  Law.  (volume 
2,  §  1787,)  where  tbe  author,  speaking  of 
Stiue  V.  Deal,  says:  "It  was  held  that  this 
was  not  larceny,  larceny  Implying  stealth, 
and  this  being  a  forcible  taking,  under  color 
of  right."  We  shall  not  attempt  to  "run 
and  mark"  tbe  shadowy  line  between  tres- 
pass and  larceny,  but  we  cannot  yield  our 
assent  to  tbe  inference  drawn  by  tbe  de- 
fendant, from  the  language  of  tbe  opinion, 
that  there  can  be  no  case  of  larceny  unless 
there  is  an  effort  to  conceal  on  tbe  part  ot 
the  offender.  Tbe  language  of  Judge  Hen- 
DEBSOS,  quoted  in  the  opinion,  has  never 
passed  intio  Judicial  decision,  and  we  have 
been  unable  to  find  in  our  edition  of  Foster 
(cited  in  State  v.  Sowls,  supra)  anything  in 
support  of  tbe  doctrine  that  tbe  taking  must 
be  done  in  such  "a  manner  as  to  show  an  in- 
tent to  defraud  the  owner  by  concealing  from 
him  who  took  it,  so  that  be  shall  not  know 
what  has  l>ecome  of  bis  property,  and  against 
whom  to  bring  his  action  to  recover  it."  As 
far  as  our  investigations  have  extended,  we 
have  found  no  such  criterion  laid  down  in 
any  of  the  books.  True,  Mr.  Wtinrton,  In  his 
Criminal  Law,  (volume  8,  1876,)  states  that, 
where  tbe  taking  is  openly  done,  it  is  but  a 
trespass;  and  perbaiis  similar  expressions 
may  be  found  in  other  modern  works ;  but, 
upon  reference  to  the  notes,  it  will  be  seen 
that  they  are  t>a8ed  upon  Hale's  Pleas  of  tbe 
Crown,  509,  where  it  is  said  tliat,  if  the  tak- 
ing is  done  openly,  it  "carries  with  it  an  evi- 
dence only  of  a  trespass. "  But  these  authors 
fail  to  add  Uie  following  language  of  Lord 
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Hale,  used  in  the  same  connection:  "But,  in 
cases  of  larceny,  the  variety  of  circumstances 
is  so  great,  and  the  complications  thereof  so 
mingled,  that  it  is  impossible  to  prescribe  all 
the  circumstances  evidencing  a  felonious  in- 
tent, or  the  contrary;  but  the  same  must  be 
left  to  the  due  and  attentive  consideration  of 
the  judge  and  jury,  wherein  the  best  rule  is, 
in  dubits,  rather  to  incline  to  acquittal  than 
conviction."  "FnMn  which  it  seems,"  says 
Judge  Rodman,  "that  Lord  Hale  did  not 
thinb:  an  open  manner  of  taking  inconsistent 
with  larceny,  but  only  a  circumstance  from 
which  the  jury  might  infer  the  absence  of 
felonious  iiatent."  We  iuUj  concur  with 
the  chief  justice  and  Judge  HEia>EB80N  that 
a  prominent  feature  of  larceny  is  "that  the 
act  be  done  in  a  way  showing  an  intention  to 
«vade  the  law, — that  is,  not  to  let  the  owner 
know  who  took  his  property;"  but  we  can- 
not agree  that  this  Is  the  only  way  the  felo- 
nious intent  may  be  manifested  in  larceny, 
any  more  than  that  concealment,  as  the  chief 
justice  suggests,  is  necessary  in  robbery.  It 
is  true,  as  Blackstone  says,  (4  Comm.  232,) 
that  "the  ordinary  discovery  of  a  felonious 
intent  is  where  the  party  doth  it  clandes- 
tinely, or,  being  charged  with  the  fact,  denies 
it,  but  this  is  by  no  means  the  only  criterion 
of  criminality,  for,  in  cases  that  may  amount 
to  larceny,  the  variety  of  circumstances  is  so 
great,  and  the  complications  thereof  so  min- 
gled, that  it  is  impossible  to  recount  all  those 
which  may  evidence  a  felonious  intent  or 
antmum  furandi;  wherefore  they  must  be 
left  to  the  due  and  attentive  consideration  of 
the  court  and  jury."  To  the  same  effect  is 
that  accurate  and  discriminating  writer,  Mr. 
Chitty,  who  in  his  third  volume  (page 927)  of 
Criminal  Law,  says  that  "the  openness  and 
notoriety  of  the  taking,  where  possession  has 
not  been  obtained  by  force  or  stratagem,  is  a 
strong  circumstance  to  rebut  the  inference 
of  a  felonious  intention,  (1  Hale,  P.  G.  507; 
2  East,  P.  C.  661,  662;)  but  this  alone  will 
not  make  it  the  less  a  felony,  Kel.  J.  82; 
Chifler'sCaae,  T.  Baym.  276;  Bealy  t.  Samp- 
son. 2  Yent.  94."  On  page  926  he  says: 
"Whore  the  taking  exists,  but  without  fraud, 
it  may  amount  only  to  a  trespass.  Thisisalso 
a  point  frequently  depending  on  citcumstan- 
tial  evidence,  and  to  be  left  for  the  jury's  de- 
cision. "  2  East,  P.  G.  662,  after  speaking  of 
the  evidences  of  felonious  intent,  says:  "And 
the  circumstance  of  the  party's  offering  the 
f  nil  value  or  more  at  the  time  ought  to  be 
left  to  them  [the  jury]  to  show  that  his  in- 
tention was  not  fraudulent,  and  so  not  felo- 
nious ;  for  it  does  not  necessarily  follow,  as  a 
conclusion  of  law,  that,  if  the  value  of  the 
thing  talien  be  offered  to  be  paid  at  the  time, 
the  intent  is  therefore  not  felonious,  though 
it  is,  I  apprehend,  pregnant  evidence  in  the 
negative."  S  Greenl.  £v.  §  157,  sustains 
the  view  that  the  mere  fact  of  the  taking  be- 
ing without  concealment  is  evidence  which 
Bbould  be  left  to  the  jury.  He  says  that  it 
"  would  be  pregnant  evidence  to  the  jory  that 
the  taking  was  without  a  felonious  intent." 


In  Yangbn's  Case,  10  Grat  758,  the  defend- 
ant was  held  guilty  of  larceny  of  his  bond, 
under  circumstances  similar  to  those  in  State 
V.  Deal.    MoNCUBB,  J.,  dissented,  on  the 
ground  that  the  bond  was  given  for  land,  that 
there  was  a  controversy  about  the  boundaries, 
etc.,  and  that  this,  in  connection  with  the 
open  manner  in  which  it  was  taken,  showed 
that  there  was  no  feloaious  intent.    He  ex- 
pressly admits  that  concealment  is  unneces- 
sary.   "It  is  true,"  he  says,  "that  secrecy, 
though  a  usual,  is  not  a  necessary,  attendant 
of  larceny,  which  may  be,  and  Sometimes  is, 
committed  openly."    2^one  of  the  definitions 
of  larceny  require  that  the  taking  be  done 
secretly.    It  must  be  done,  says  Post.  Crown 
Law,    124,    (McDaniel's    Case,)    "with    a 
wicked,  fraudulent  intention,  which  is  the 
ancient  known  definition  of  larceny.    Praud- 
ulenta  obtreotatio  rei  aliena  invito  dom^ 
ino."    Lord  Hale  (P.  C.  508)  says:    "Asitis 
cepit  and  asportavit,  so  it  must  be/elonfee 
or  animo  furandi,  otherwise  it  is  not  felony; 
for  it  is  the  mind  that  makes  the  taking  of 
another's  goods  to  be  a  felony  or  a  bare  tres- 
pass only;  but,  because  the  intention  and 
mind  are  secret,  the  intention  must  be  judged 
by  the  circumstances  of  the  fact.    *    •    * 
The  felonious    intent  or  animus  ^randi 
means  an  intent  fraudulently  to  appropriate 
the    goods.    *    *    *    Whether  the  intent 
exist^  or  not  is  entirely  a  question  for  the 
jury,  which,  as  In  all  other  cases  of  intent, 
they  must  infer  from  the  words  or  acts  of  the 
defendant,  or  the  nature  of  the  transaction." 
2  Archb.  Crim.  Pr.  &  PI.  (6th  Ed.)  866, 867. 
In  his  Pleading  and  Evidence,  (8d  Amer.  Ed. 
178,)  Archbold  thus  defines  the  "felonious 
intent:"    "But 'larceny,' as  far  as  respects 
the   intent   with    which  it  is   committed, 
*    *    •    may  perhaps  be  correctly  defined 
thus:   Where  a  man  knowingly  takes  and 
carries  away  the  goods  of  another,  without 
any  claim  or  pretense  of  right,  with  intent 
wholly  to  deprive  the  owner  of  them,  and  to 
appropriate  or  convert  them  to  his  own  use." 
These  authorities  we  think  conclusiTely 
establish  that,  while  secrecy  is  the  usual  evi- 
dence of  the  felonious  intent,  it  is  by  no  means 
the  only  manner  in  which  it  may  be  proved. 
In  our  case  every  ingredient  of  Mr.  Arch- 
bold's  definition  is  present.    The  defendant 
knowingly  took  the  goods  of  another,  and  be 
made  no  pretense  whatever  of  any  claim  or 
right  to  them.     It  is  shown  as  clearly  as  any 
fact  can  be  shown  that  he  intended  to  wholly 
deprive  the  owner  of  them,  and  to  appro* 
priate  them  to  his  own  use;  and  yet  it  is  in* 
sisted  that,  l>ecause  he  showed  such  a  reck- 
less disregard  of  the  consequences  of  hisoat- 
rageous  act,  he  could  not,  as  a  matter  of  law, 
have  a  fraudulent  or  felonious  intent.    The 
defendant,  according  to  the  testimony  of  the 
state,  "catches  up"  the  money  of  the  prose- 
cutor.   When  it  is  demanded,  he  says  to  tbo 
prosecutor:  "Oh,  helll  you  ain't  going  to  grt 
this  money."    His  companion  holds  the  pro- 
secutor when  he  attempts  to  regain  the  pos- 
session.   The  defendant  walks  oft  with  the 
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money,  and  when  finally  the  prosecutor  re- 
leases himself,  and  starts  in  pursuit,  the  de- 
fendant puts  bis  hand  to  his  breast,  and 
threatens  to  kill  him  if  he  continues  to  fol- 
low. We  think  these  circumstances  afford 
strong  evidence  that  there  existed  in  the 
mind  of  the  defendant  a  fraudulent,  a  fe- 
lonious intent.  Such  open  talking,  where 
there  is  neither  force  nor  stratagem,  is  very 
unusual,  and  as  we  have  seen  is  a  "preg- 
nant"  circumstance  in  favor  of  the  non-ex- 
istence of  the  felonious  intent.  Strong  evi- 
dence, therefore,  is  necessary  to  sustain  a 
conviction  in  such  cases.  The  circumstances 
deposed  to  by  the  prosecutor  clearly  pointed 
to  tlie  existence  of  a  felonious  intent,  and  we 
cannot  but  think  that,  if  the  facts  of  this  case 
had  been  presented  to  the  late  distinguished 
chief  justice,  he  would  have  unhesitatingly 
sustained  his  honor  in  submitting  them  to 
the  jury. 

The  principles  we  have  declared  dispose  of 
exceptions  1,  2,  3,  and  6.  Exception  4  is 
without  merit.  The  prosecutor,  it  appears, 
was  the  bailee  of  Mrs.  Coker,  and  therefore 
had  a  sp<^cial  property  in  tlie  money.  See 
State  V.  Allen,  ante,  626,  (decided  at  this 
term)  and  the  authorities  cited.  We  are  un- 
able to  see  how  the  rights  of  the  defendant 
were  injuriously  affectc^d  by  the  count  against 
Bailey.  It  seems  thnt  he  was  not  tried  with 
this  defendant,  and  tliere  is  nothing  in  the 
record  to  suggest  that  this  defendant  was  in 
any  way  prejudiced.    There  is  no  error. 


003  N.  c.  71) 

Baker  «t  al.  v.  Bbeh  et  al. 

{Supreme  Court  of  North  Carolina.  May  8, 1889.) 
Sua— Rbhzdibs  or  Vekdeb— iNSTBncnoKB. 
1.  Plaintiff  purchased  property  of  the  defendant, 
and  gave  a  negotiable  note  for  the  price.  The 
note  was  indorsed  over  by  the  defendant  before 
maturity.  Afterwards  the  property,  not  proving 
to  be  fit  for  the  purposes  intended,  was  returned 
to  the  defendant,  under  his  Instructions.  Judg- 
ment was  recovered  against  the  plaintifl  on  tM 
said  note  by  the  indorsee.  Held  ttaiat,  though  such 
judgment  was  not  satisfied,  plaintlil  could  have 
judgment  against  the  defendant  for  the  price  of 
the  property  returned;  the  issuing  of  ezeoution 
being  restrained  until  the  defendant  was  relieved 
from  liability  as  indorser  on  the  said  note. 

8.  The  issues  involved  1>elng  as  to  whether  the 
property  purchased  of  the  defendant  was  a  ''flrst- 
«la8ii  article, "  as  represented,  Snd,  If  not,  what  the 
damages  of  plaintifl  were,  the  jury  were  to  ascer- 
tain the  facts,  but  with  the  resnitsof  their  findings 
they  Iiad  nothing  to  do,  and  the  refasaJ  of  an  in- 
struction was  proper,  to  the  effect  tliat  if  the  jury 
1)elieve  the  evidence  the  plaintifl  is  not  entitled  to 
recover.  The  proper  method  of  raising  the  ques- 
tion of  plaintill's  right  to  recover  was  by  demurrer 
to  the  evidence. 

Appeal  from  superior  court,  Mecklenburg 
county:  Botein,  Judge. 

Jones  <&  Ttllett,  for  appellants.  Burwell 
&  Walker,  for  respondents. 

Smith,  0.  J.  In  this  action,  begun  on 
August  15,  1885,  in  the  superior  court  of 
Medclenburg  county,  the  complaint,  filed  on 
•oath,  alleges  that  the  plaintiffs  J.  R.  Xewell, 
N.  W.  Wallace,  and  J.  R.  Baker,  intestate 


of  the  plaintiff  M.  F .  Baker,  and  L.  W.  Taylor, 
entered  into  an  agreement  with  the  defend- 
ants, H.  £.  Brem  and  F.  B.  McDowell,  con- 
stituting the  partnership  firm  of  Brem  & 
McDowell,  agents  of  the  Watertown  Engine 
(Company,  in  this  form: 

"An  agreement  made  and  entered  into  by 
and  between  Brem  &  McDowell,  of  Charlotte, 
N.  C,  agents  for  Watertown  Engine  Co.,  of 
the  one  part,  and  Baker,  Newell  &  Wallace, 
of  the  other  part,  witnesseth:  That  the  said 
Brem  &  McDowell  agree  to  furnish  the  said 
Baker,  Newell  &  Wallace  the  following:  One 
No.  4  mounted  engine,  for  six  hundred  and 
ninety  dollars;  one  No.  3-4  wheel  separator, 
for  two  hundred  and  ten  dollars;  one  belt,  60 
ft.,  for  ten  dollars;  total,  (91U.0O.)  nine  hun- 
dred and  ten  dollars, — all  guarantied  to  be  first- 
class  machinery,  and  engine  to  give  full  six- 
horse  power;  to  be  ready  at  Charlotte  on  or 
about  the  2d  day  of  July,  1883,  for  the  con- 
sideration of  the  payment  of  nine  hundred 
and  ten  dollars,  as  follows:  Four  hundred 
and  fifty-five  dollars,  payable  October  15tb, 
1888,  without  interest,  and  four  bunded  and 
fifty-five  dollars,  October  15th,  1884,  at  inter* 
est  at  eight  per  cent,  per  annum  from  July 
2d,  1883.  Note  to  bear  even  date  with  bill 
of  lading,  at  interest  at  eight  per  cent,  per  an- 
num from  July  2d,  1883.  The  condition  of 
the  above  contract  is  that  the  legal  title  and 
right  to  the  above-described  property  is  to 
remain  to  be  vested  in  Brem  &  McDowell, 
Charlotte,  N.  C,  until  all  deferred  payments 
or  notes  are  fully  paid;  and  in  default  of  any 
or  all  of  the  payments  for  said  property,  as 
agreed,  you  or  your  agents  may,  without  pro- 
cess of  law,  take  possession  and  remove  said 
property,  and  retain  any  payment  that  may 
have  been  made  on  account  of  said  property, 
in  lieu  of  its  use,  or  of  charges  and  damages 
on  same.  This  order  constitutes  and  contains 
the  only  agreements  made  in  relation  thereto, 
verbal  statements  to  the  contrary  notwith- 
standing. In  witness  whereof  the  parties 
hereunto  have  set  their  hands  this  2d  day  of 
July.  A.  D.  1883. 

"Brem  &  MoDowbll. 

"J.  R.  Baker. 

*  J.  A.  Neweil. 

"N.  W.  Wallace. 

"Shipping  address:  " 

That  shortly  thereafter  N.  W.  Wallace  ex- 
ecuted and  delivered  to  Brem  &  McDoweU 
the  two  following  described  papers,  to-wit: 
"«455.00.  Charlotte,  N.  C,  July  2d,  1888. 
On  the  15tb  October,  1883,  we  promise  to 
pay  to  Brem  &  McDowell,  or  order,  four 
hundred  and  Bfty-flve  dollars,  for  value  re- 
ceived, negotiable  and  payable  at  the  Com- 
mercial National  Bank,  of  Charlotte,  N.  C, 
with  interest  after  maturity,  at  the  rate  of 
eight  per  cent,  per  annum  until  paid,  for 
money  loaned.  Due  Oct.  18.  '83.  Bak- 
er, Newell  &  Wallace."  "$455.00. 
Charlotte.  N.  C,  July  2d.  1883.  On  the  15tb 
October,  1884,  we  promise  to  pay  to  Brem  & 
McDowell  four  hundred  and  fifty -five  dollars, 
for  value  received,  negotiable  and  payable  at 
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the  Commercial  National  Bank  of  Charlotte, 
K.  C.>  with  interest  at  the  rate  of  eight  per 
cent,  per  annum  until  paid,  for  money  loaned. 
Dae  Oct.  18,  1884.  Bakbb,  Newsli.  & 
Wallace.  " 

(4)  That  J.  B.  Baker  has  since  died,  and 
M.  £.  Baker  and  Z.  W.  S.  Taylor  administered 
on  bis  estate;  that  the  defendants,  in  pur- 
suance of  the  said  contract,  delivered  to  the 
plaintiffs  Kewell  &  Wallace,  and  the  plain- 
tiffs Baker,  and  Taylor's  intestate,  J.  B. 
Baker,  an  engine  and  separator,  (or  thresh- 
ing-machine.) 

(6)  That  the  engine  was  satisfactory,  and 
plaintiffs  paid  for  it  as  agreed  in  said  contract. 

(6)  That  the  separator  or  thresbing-ma- 
cblne  was  not  satisfactory,  but  was  an  inferior 
machine,  and  not  suited  to  the  v/oik  intended 
to  be  done  by  first-class  machines. 

r7)  That  the  plaintiffs  so  reported  to  the 
deiendants,  and  at  their  solicitation  kept  the 
machine  on  trial  for  about  eight  or  ten  days, 
when,  finding  that  it  would  not  serve  the 
purpose  or  do  the  work  of  a  first-class  machine, 
plaintiffs,  under  instruction  of  defendants, 
returned  the  machine  to  the  defendants. 

(8)  That  the  plaintiffs  paid  in  full  for  the 
engine,  under  the  contract,  and  have  since 
been  sued  by  the  Watertown  National  Bank, 
and  judgment  rendered  against  them,  in  a 
justice's  court,  for  the  full  amount  of  the 
machine,  alleging  that  the  paper  writing 
signed  by  N.  W.  Wallace  was  a  negotiable 
paper,  and  assigned  to  it,  the  Watertown  Na- 
tional Bank,  for  value  before  due,  and  with- 
out notice. 

(9)  That,  by  reason  of  the  failnre  of  de- 
fendants to  comply  with  their  contract,  the 
plaintiffs  have  been  damaged  in  the  sum  of 
three  hundred  dollars.  Wherefore  plaintiffs 
demand  judgment  (1)  for  the  sum  of  three 
hundred  dollars'  damages,  and  for  ousts  of  ac- 
tion. 

The  answer  of  the  defendants,  also  sworn, 
admits  the  allegations  contained  in  the  first 
five  articles  of  the  complaint,  and  contro- 
verts those  made  in  the  residue  of  the  com- 
plaint, giving  a  different  version  of  the  facts 
therein  stat»l;  except  as  to  the  pleadings, 
admitting  the  allegations  in  article  8,  and 
denying  those  made  In  article  9.  It  also 
sets  op  matters  constituting  a  counter-claim, 
which  it  is  unnecessary  to  mention,  as  it  is 
eliminated  fnmi  the  controversy  which  the 
defendants'  appeal  brings  up  for  determina- 
tton. 

At  spring  term,  1888.  after  successive  con- 
tinuances, the  cause  came  on  for  trial  before 
the  jury  of  certain  issues  raised  by  the  plead- 
ings, which,  and  the  responses  thereto,  are  as 
folio  ws :  "  (1)  Was  the  separator  described  in 
the  complaint  a  first-class  piece  of  machin- 
ery? The  jury  in  their  verdict  say,  'No.' 
(2)  What  damage,  if  any,  have  the  plaintiffs 
snstained  ?  The  jury  respond, '  Two  hundred 
and  ten  dollars,  and  interest.'" 

The  record  shows  no  exception  to  the  ad- 
mission or  rejection  of  evidence  offered  or  re- 
fused daring  the  ezaminatkm  of  witnesses. 


or  to  the  reception  of  dooumentaiy  pEoot; 
the  assignment  of  error  being  to  the  refunl 
to  give  the  instructions  asked  for  defendants, 
and  in  the  directions  which,  instead,  were 
given.  There  was  no  complaint  as  to  the 
machine,  but  the  plaintiffs  claimed,  and  in- 
troduced witnesses  to  prove,  that  the  separa- 
tor, called  by  them  the  "thresher, "  was  not,  as 
guarantied  in  the  contract  to  be,  "first-class 
machinery, "  and  did  not  perform  its  work 
properly,  and  that  in  consequence  it  had 
been  returned  to  the  defendants.  Opposing 
testimony  was  offered  by  the  defendants, 
both  as  to  the  quality  of  the  article  and  its 
return  to  and  acceptance  by  them.  It  ap- 
pears that  the  purcliase  money  embraced  in 
the  notes  has  all  been  paid  bat  the  $210,  the 
price  of  the  separator,  with  the  accruing  In- 
terest; the  note  containing  which  was  in- 
dorsed by  the  defendants  before  maturity  to 
their  principal,  the  Watertown  Engine  Com- 
pany, and  by  it  to  the  Watertown  National 
Bank.  Por  this  contested  balance  suit  was 
broiiglit  in  January,  1885,  againiBt  the  origin- 
al makers  of  the  note  in  the  oonrt  of  a  jus- 
tice of  the  peace,  and  the  liabilities  of  the  de- 
fendants to  the  indorsee  denied.  Judgment 
was  recovered  in  the  action,  from  which  an 
appeal  was  taken,  and  execution  stayed  by 
the  filiugof  a  justified  undertaking  to  secure 
the  debt  and  costs,  if  recovered  in  the  supe- 
rior court.  It  was  there  tried,  and  the  resi- 
due due  on  the  note,  9276.74,  recovered  at  the 
same  term  at  which  was  tried  the  action  now 
under  consideration. 

The  defendants  requested  his  honor  to  In- 
struct the  jury  as  follows:  "(1)  That  if  the 
jury  believe  the  evidence  the  plaintiffs  an 
not  entitled  to  recover;  (2)  that  the  plain- 
tiffs, not  having  paid  the  purchase  monqr, 
are  not  entitled  to  recover  any  damages." 
These  instructions  were  refused,  and  defend- 
ants excepted.  His  honor  instructed  the  jury 
as  follows:  "That  by  the  terms  of  the  con- 
tract set  out  in  the  complaint  the  defendants 
warranted  the  machine  to  be  a  first-class  msr 
chine;  that  if  the  jury  should  find  that  the 
machine  was  not  first  class,  and  if  the  ma- 
chine was  returned  under  the  instructions  of 
the  defendants,  then  the  plaintiffs  would  be 
entitled  to  recover  8210,  the  amount  agreed 
to  be  paid  for  the  same;  but  that,  if  the  ma- 
chine was  not  returned  under  the  instrao 
tions  of  defendants,  theu  the  plaintiflk  would 
be  entitled  to  recover  the  difference  between 
the  value  of  the  machine  as  warranted  and 
the  value  as  it  was."  The  court  then  in- 
structed the  jury  as  to  what  constituted  a 
first-class  machine,  as  to  which  there  was  no 
exception.  The  jury  responded  to  the  issues 
in  favor  of  the  plaintiffs  as  set  out  in  the  rec- 
ord, assessing  the  damages  at  #210.  Motion 
by  defendants  for  a  new  trial.  Motion  re- 
fused. Judgment  for  the  plaintiffs,  from 
which  defendants  excepted,  and  appealed, 
and  assign  the  following  errors:  "(1)  That 
his  honor  refused  the  instructions  prayed  for 
by  plaintiffs,  as  set  out  above;  (2)  for  error 
in  charging  the  jury  that,  by  the  terms  of 
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the  contract  set  ont  in  the  complaint,  the  de- 
fendants warranted  the  machine  to  be  a  flrst- 
dass  machine;  (8)  for  error  in  charging  the 
jury  that  if  the  machine  was  not  a  first-claas 
machine,  and  if  the  defendants  instructed 
plaintiffs  to  retnm  the  machine,  then  the 
plaintlfb  woald  be  entitled  to  recover  the 
amount  (^10)  agreed  to  be  paid  for  same; 
(4)  for  error  in  charging  the  jury  that  If 
the  machine  was  not  a  first-clAss  machine, 
and  if  it  was  not  returned  under  instructions 
from  the  defendants,  then  the  plaintiffs  would 
be  entitled  to  recover  the  difference  between 
tlie  value  of  the  machine  as  warranted  and 
its  value  as  it  was." 

"We  again  call  attention  to  the  form  of  the 
instructions,  and  their  inappropriateness  to 
the  issues  before  the  jury.  The  inquiry  be- 
fore them  was  as  to  quality  of  the  separator, 
and  its  fitness  for  the  purpose  of  cleansing 
small  grain  from  the  straw,  for  which  it  was 
bought,  and  whether  it  was,  as  represented, 
a  "hrst-class  article,"  and,  if  not,  the  com- 
pensatory damages  due  to  the  plaintiffs,  and 
to  either  inquiry  of  fact  the  instruction  was 
wholly  impertinent.  The  jury  were  not  to 
pass  upon  the  plaintiffs'  right  of  action,  but 
to  ascertain  the  facts,  and  then,  upon  the 
whole  case,  it  became  a  question  of  law,  to 
be  determined  by  the  court  in  rendering 
judgment.  The  proper  mode  of  raising  the 
-question  as  to  the  right  of  recovery  was  to 
demur  to  the  sufficiency  of  the  evidence  ad- 
duced, assuming  the  fteots  to  be  as  the  jury 
would  be  warranted  in  finding  them  for  the 
^aintifls,  to  authorize  judgment  for  them. 
The  practice  In  the  case  of  such  demurrer, 
not  unlike  a  motion  for  a  nonsuit  at  the  close 
of  the  plaintiffs 'evidence,  is  explained  in  the 
writer's  dissenting  opinion  in  McCanless  r. 
•Flinchum,  98  N.  C.  376,  4  8.  E.  Rep.  359. 
There  would  be  no  error,  then,  in  declining 
to  tell  the  jury  that,  talcing  all  the  evidence 
together,  the  plaintiffs  could  not  recover, 
that  is,  could  not  have  judgment;  for  with 
the  results  of  their  finding  they  had  nothing 
to  do,  but  only  to  respond  to  the  inquiries 
submitted.  The  present  practice  undertalces, 
as  far  as  it  is  practicable,  unlike  that  which 
it  takes  the  place  of,  to  separate  the  facts 
from  the  law;  the  jury  finding  the  one  when 
in  dispute,  the  court  determining  the  law 
upon  the  facts  ascertained  by  the  jury  and 
those  admitted. 

But  the  point  intended  is  reached  in  the 
instructions  given  and  tlie  exceptions  taken 
to  them.  If  these  are  correct  in  law,  and 
the  jury  not  misled,  the  verdict  must  stand 
with  the  judgment  authorized  by  it.  In  our 
opinion,  the  law  was  properly  expounded, 
and  no  error  is  found  in  the  direction  under 
which  the  jury  were  led  in  arriving  at  their 
verdict.  If  the  separator  was  returned  to 
the  defendants  as  unfit  for  its  intended  uses 
under' their  instructions,  it  was  a  rescission 
pro  tanto  of  the  contract,  as  much  so  as  if  it 
h4^  not  been  included  therein;  and  the  obli- 
gatiun  to  return  the  purchase  money,  if  it 
'  had  been  paid,  or  to  enter  a  corresponding 


credit  upon  the  note,  which  would  have  ex- 
tinguished the  debt  if  it  had  not  been,  would 
be  the  result.  But  the  defendants,  not  re- 
taining possession  of  the  note,  transferred  it 
by  indorsement  before  maturity  to  an  inno- 
cent bolder,  unaware  of  any  infirmity,  and 
thus  put  it  out  of  their  power  to  make  the 
credit  themselves,  and  the  power  of  the  plain- 
tiff to  be  relieved,  as  notwithstanding  resist- 
ance to  the  judgment  was  determined  in  the 
action  of  the  indorsee  bank.  What  remedy, 
then,  have  the  plaintiffs,  if  not  in  the  pres- 
ent action?  They  cannot  find  relief  from 
the  judgment  recovered  by  the  bank  which 
discounted  the  note  before  it  became  due, 
and  their  only  recourse  is  the  payees,  who 
have  converted  the  security  to  their  own  use, 
and  subjected  the  plaintiffs,  to  whom  their 
money  ought  to  be  refunded,  to  the  necessity 
of  meeting  the  judgment  against  them.  As 
a  transaction  t)etween  the  parties  to  the  con- 
tract, the  return  of  the  purchase  money  as- 
sumed a  legal  obligation,  created  by  the  very 
act  of  the  surrender  and  receiving  back  of 
the  instrument.  The  contention  of  the  de- 
fendants, based  largely  on  the  case  of  Os- 
born  T.  Oantz,  60  N.  T.  540,  is  not  sup- 
ported by  the  ruling  in  that  case,  which 
simply  decides  that,  in  an  agreement  con- 
cerning stipulations,  interdependent  and 
mutual,  one  cannot  recover  without  per- 
formance of  his  contract,  or  an  offer  to  do  it; 
and  that  a  warranty  of  quality  is  an  incident 
only  of  an  executed  contract  of  sale,  passing 
title  to  the  thing  sold. 

The  instruction  applies,  and  suoh  the  ver- 
dict shows  was  the  understanding  of  the 
jury  in  rendering  it,  to  the  case  of  an  instru- 
ment, not  such  as  represented  and  guaran- 
tied, returned  by  their  direction  to  the  guaran- 
tors, and  by  tliem  received, — in  legal  effect, 
a  rescission  of  the  contract,  so  far  as  it  refers 
to  the  defective  article,  restoring  it  to  the  de- 
fendants, and  binding  them  to  restore  the 
sum  to  be  paid  for  it  to  the  plaintiffs.  We 
do  not  appreciate  the  force  of  the  objection 
based  upon  the  fact  that,  as  indorsers,  the 
defendants  l)ecame  liable  as  sureties  to  the 
holder,  to  the  plaintiffs'  whole  cause  of  ao> 
tion.  If  the  distinction  prevailed,  as  for- 
merly, between  suits  at  law  and  suits  in 
equity,  it  is  obvious  that,  as  an  action  at 
law  was  indispensable  in  order  to  show  a 
breach  of  contract,  and  the  damages  conse- 
quent on  it,  and  then,  if  the  present  plain- 
tiffs were  insolvent,  the  defendants'  equity 
would  be  to  restrain  the  enforcement  of  the 
judgment,  until  the  sureties  were  exonerat- 
ed from  their  liability  as  such.  In  such 
case  the  defendants  would  be  allowed  to  re- 
tain their  indebtedness  as  an  indemnity 
against  loss  by  reason  of  their  suretyship. 
The  principle  which  regards  the  surety  as 
a  principal  in  such  case  is  declared  in  Will- 
iams V.  Washington,  1  Dev.  Eq.  137;  Will- 
iams T.  Helme,  Id.  151;  Walker  t.  Dicks, 
80  N.  C.  263;  Scott  v.  Timberlake,  88  N.  0. 
382.  It  does  not  appear  that,  as  indorsers,  the 
defendants  have  been  sued,  and  the  judg- 
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ment  for  the  rasidue  of  the  amount  due  on 
the  note  against  the  plaintiffs  seems  to  have 
bad  the  additional  security  furnished  by  the 
nipersedetu appeal  undertaking.  But,  what- 
ever may  be  the  hazard  existing  and  Tolnn- 
tarily  assumed  without  the  plaintiffs'  priv- 
ity, and  for  the  defendants'  sole  beneSt  in 
effecting  the  discount,  the  issuing  of  the  ex- 
ecution is  restrained,  as  woald  a  court  of 
equity  interfere  by  an  injunction  in  case  of 
threatened  loss,  until  the  defendants  are  re- 
lieved of  their  liability  upon  the  note.  At 
least  the  appellants  have  no  just  cause  of 
complaint,  in  that  they  are  fully  protected 
against  contingent  loss  by  the  stay  of  execu- 
tion. This,  is  another  instance  of  the  full 
protection  afforded  litigants  in  the  double 
exercise  of  legal  and  equitable  functions  in 
a  single  suit  which  formerly  required  two. 
There  is  no  error.    Judgment  affirmed. 


(103  N.  C.  SM) 

State  v.  Masset. 
(Supreme  Cown  of  North  CaroUntk  May  6, 1889.) 
Btatutxb — Aksndmbnt. 
Code  N.  O.  S  985,  wtilOh  provides  for  the  punish- 
ment of  any  person  who  shall "  unlawfully  and  mali- 
Oionsly  "  set  fire  to  any  churoh,  mill,  bam,  etc.,  with 
intenttherebytoiniareordefraud  any  person,  body 
poUtlo,  or  corporation,  was  amended  by  Laws  N.  C. 
1886,  o.  06,  which  provides  that  the  words  "unlaw- 
foUyand  maliciously  "appearing  in  such'seotion 
shau  be  stmck  out,  and  In  lieu  thereof  the  words 
"wantonly  and  wUlfuUy"  inserted;  and  that  the 
words  "mth  intent  thereby  to  injure  or  defraud, " 
etc.,  shall  be  struck  out  Held  that,  there  being' 
nothing  in  the  amendatory  act  from  which  It  could 
be  Inferred  that  the  amendments  were  to  affect  fut- 
ure oflensea  only,  an  offense  committed  prior  to 
su^  amendMory  act  could  not  be  prosecuted  to 
oonvlotion  subsequent  to  the  passage  of  such  act  un- 
der an  Indictment  drawn  under  the  old  law,  al- 
though Ck>de  N.  C.  S  8766,  provides  that  when  a  part 
of  astatute  Is  amended  it  is  not  to  be  considered  as 
having  been  repealed  and  re-enacted  in  the  amend- 
ed form,  but  the  portions  which  are  not  altered 
are  considered  as  having  been  the  law  since  their 
enactment,  and  the  new  provisions  as  having  been 
enacted  at  the  time  of  the  amendment  Siutb,  C. 
J.,  and  Mbbrimon,  J.,  dissenting. 

This  was  a  criminal  action  tried  at  the 
spring  term,  1889,  of  the  superior  court  of 
Lincoln  county,  before  Montgomery,  J. 
The  indictment  was  found  at  the  spring 
term,  1888.  The  material  portions  of  the 
first  count  of  the  indictment  are  as  follows : 
"The  jurors  for  the  state  upon  their  oath  pre- 
sent that  W.  T.  Massey,  late  of  Lincoln 
county,  before  the  16th  day  of  February  in 
the  year  of  our  Loi-d  one  thousand  eight  hun- 
dred and  eighty-five,  to-wit,  on  the  1st  day 
of  April  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-four,  with  force 
and  arms,  at  and  in  said  county,  a  mill  in  the 
possession  of  the  said  W.  T.  Massey  unlaw- 
fully, maliciously,  and  feloniously  did  set 
fire  to,  with  intent  thereby  to  injure  and  de- 
fraud the  Georgia  Home  Insurance  Company, 
l>eing  then  and  there  a  body  corporate,  con- 
trary to  the  form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state."  There  were  sev- 
eral additional  counts,  all  charging  the  burn- 


ing to  have  been  done  at  the  same  time,  and 
"unlawfully,  maliciously. " etc.,  bnt  with  in> 
tent  to  defraud  some  other  corporate  body. 
The  last  count  contained  a  charge  of  burn- 
ing 8  church  unlawfully,  maliciously,  etc. 
In  an  indictment  found  at  the  fall  term, 
1888,  the  defendant  is  charged  in  s  singlo 
count,  with  unlawfully,  maliciously,  etc., 
burning  a  mill,  etc.,  with  intent  to  defraud 
the  Georgia  Home  Insurance  Company,  etc 
The  solicitor  admitted  the  fact  alleged  in  a 
plea  in  abatement  filed  by  the  defen^int,  that 
the  offense  of  burning  the  mill  was  commit- 
ted, if  at  all,  on  the  1st  day  of  April,  18S4. 
Thereupon,  "the  court,  being  of  opinion  that 
the  statute  in  existence  at  the  time  of  the  of- 
fense charged  has  been  since  repealed,  and 
there  is  now  no  statute  upon  which  the  court 
could  proceed  to  judgment  on  conviction," 
ordered  that  the  indictment  be  quashed,  and 
the  defendant  l>e  discharged.  The  solicitor 
appealed. 

The  Attorney  General,  for  the  State.  W. 
A.  Hoke  and  W,  J.  Montgomery,  for  re- 
spondent. 

AVEBT,  J.  The  indictment  is  drawn  un- 
der section  985,  subsec.  6,  of  the  Code,  which 
provides  that  "whoever  shall  unlawfuUyand 
maliciously  set  fire  to  any  church,  •  •  • 
mill,  bam,  etc.,  whether  the  same  or  any  of 
them  respectively  shall  then  be  in  the  posses- 
sion of  the  offender  or  in  the  possession  of 
any  other  person,  with  intent  thereby  to  in- 
jure or  defraud  any  person  or  persons,  body 
politic,  or  corporation,  shall  be  guilty  of  fel- 
ony, and  imprisoned  in  the  penitentiary  for 
not  less  than  five  nor  more  than  forty  years." 
The  act  of  1885  was  ratified  and  took  effect 
on  the  16th  day  of  February,  1885,  and  pro- 
vided that  the  said  section,  (Code,  §  985,  sub- . 
sec.  6,)  shall  l>e  amended  by  striking  out 
"unlawfully  and  maliciously"  where  it  ap- 
pears in  the  section,  and  inserting  in  lien 
the  words  "wantonly  and  willfully;"  and  by 
striking  out  the  words  "  with  intent  thereby 
to  injure  or  defraud  any  person  or  persons, 
body  politic,  or  corporation."  Chapter  66, 
Laws  1885.  There  are  several  established 
rules  of  construction  that  will  aid  vm  in  de- 
termining whether  the  last  statute  cited 
leaves  the  section  of  the  Code  under  which 
the  indictment  was  drawn  still  in  force  as  to 
offenses  falling  under  its  inhibition,  and 
committed  prior  to  the  16th  day  of  February, 
1885. 

1.  If  a  later  statute  is  irreconcilably  incon- 
sistent in  its  terms  with  one  previously  en- 
acted, it  operates  to  repeal  the  older  statute, 
so  far  as  such  repugnancy  extends,  by  impli- 
cation; but  where  any  fair  construction  will 
reconcile  a  seeming  repugnancy,  it  must  be 
adopted.    State  v.  Custer,  65  N.  C.  339. 

2.  When  a  statute  creating  a  criminal  of- 
fense is  expressly  repealed,  or  any  portion  of 
it  that  is  essential  to  sustain  an  indictment 
drawn  under  its  provisions  is  stricken  ont 
by  a  law  subsequently  enacted,  the  former 
will  be  held  inoperative,  even  as  to  offensea 
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com  milted  before  the  passage  of  the  later 
act,  unless  a  contrary  intent  on  the  part  of 
the  law-makers  appear  from  an  express  sav- 
ing dause,  or  by  necessary  implication  from 
the  language  in  the  repealing  statute.  Lind- 
tey  T.  State.  5  South.  Bep.  99;  State  t.  Long, 
78  N.  C.  571;  State  t.  Wise,  66  N.  C.  120. 
"Tbe  act  punished  most  be  criminal,  when 
judgment  is  demanded,  and  authority  to  ren- 
der it  must  still  reside  in  the  court."  State 
V.  Williams,  97  N.  C.  455,  2  S.  £.  Bep.  55. 
Where  the  legislature  re-enacts  in  terms  or 
in  substance  an  act  then  in  force,  but  de- 
clares the  law  previously  passed  repealed,  it 
is  considered  a  reafflrmance  of  the  old  law 
State  V.  Sutton,  100  N.  C.  474,  6  8.  E.  Rep. 
687;  Bish.  St  Crimes,  |  181.  In  such  cases 
tbe  legislative  intent  is  implied  from  the 
very  words  of  the  repealing  act.  Our  case 
cannot  be  brought  within  this  principle,  for 
there  is  nothing  in  the  repealing  act  to  indi- 
cate an  intent  to  leave  the  old  law  unre- 
pealed, or  to  reafiBrm  it.  We  cannot  concur 
with  counsel  that  section  3766  of  the  Code 
should  be  so  construed  as  to  subserve  the 
purpose  of  a  saving  clause  to  the  act  of  1885. 
That  section  is  as  follows:  **  Where  a  part  of 
a  statute  is  amended,  it  is  not  to  be  consid- 
ered as  having  been  repealed,  and  re^nacted 
in  the  amended  form;  but  the  portions 
which  are  not  altered  are  to  be  considered  as 
having  been  tbe  law  since  their  enactment, 
and  the  new  provisions  as  having  been  en- 
acted at  the  time  of  tbe  amendment."  If 
the  indictment  could  he  sustained  and  Judg- 
ment pronounced  uniier  section  985  (subsec. 
6)  of  the  Code,  after  striking  out  the  words 
"unlawfully  and  maliciously"  wherever  they 
occur  in  said  section,  and  also  the  words 
"with  intent  to  defraud,"  etc.,  tlie  defendant 
might  be  convicted  and  punished  of  this 
charge.  But  in  order  to  sustain  that  view  the 
indictment  must  be  good  under  that  section, 
read  without  the  words  stricken  out,  on  the 
16th  of  February,  1885.  Tbe  indictment, 
however,  is  plainly  framed  upon  the  theory 
that  the  Code,  g  985,  subsec.  6,  was  still  oper- 
ative in  the  year  1888,  as  to  offenses  commit- 
ted before  the  ratification  of  tbe  act  of  1885. 
It  is  contended,  however,  that  tbe  original 
section  of  the  Code  and  the  act  of  1885  are 
not  totally  repugnant  to  each  other,  but  may 
be  construed  together,  leaving  the  former  in 
force  up  to  the  moment  of  amendment,  and 
tbe  amended  act  operative  since.  It  Is  al- 
ways presumed  that  the  legislature  expresses 
its  Intention  in  clear  and  explicit  terms. 
Potter's  Dwar.  St.  219.  There  is  nothing  in 
the  amendatory  law  from  which  we  can  even 
infer  the  words  were  to  be  considered  as 
stricken  out  as  to  future  offenses  only.  We 
find  there  the  simple  mandate  of  the  law-mak- 
ing department  that  thesabseotlon  "be  amend- 
ed by  striking  out, "  etc.  It  was  so  amended 
on  its  ratification  when  it  took  effect.  Where 
an  amendatory  law  repeals  a  proviso  to  a  sec- 
tion of  a  former  act,  or  a  whole  section  of  a 
former  act,  but  the  section  without  the  pro- 
viso, or  tbe  section  not  affected,  will  support 


an  indictment,  tbe  law  referred  to  fseotion 
3766)  will  apply.  But  it  is  enough  to  show 
that  it  has  no  application  in  tb&  case.  If 
this  court  should  attempt  to  supply  the  omis- 
sions of  the  legislature,  and  resort  to  strained 
constructions  of  criminal  statutes  in  order  to 
prevent  the  escape  of  men  accused  of  crime 
and  assumed  to  be  guilty.  It  might  prove 
more  dangerous  to  usurp  tbe  power  of  a  co- 
ordinate branch  of  tbe  government  than  to 
allow  some  acknowledged  criminals  to  go 
unpunished.  There  is  a  marked  distinction 
l>etween  the  case  at  bar  and  State  v.  Putney, 
Phil.  Law,  543,  cited  by  tbe  attorney  general 
The  defendant.  Putney,  was  convict^  at  the 
fall  term,  1867,  of  tbe  superior  oourt  of  Wake 
county,  under  an  indictment  found  in  De- 
cember, 1866,  of  tbe  larceny  of  a  mule.  On 
the  25tb  of  February,  1867,  tbe  general  as- 
sembly, after  reciting  that  "the  crime  of 
stealing  horses  and  mules  hath  of  late,  not- 
withstanding the  punishment  provided  by 
law,  become  much  more  common  than  for- 
merly, "etc.,  enacted  "that  every  person  who 
shall  steal  any  horse,  mare,  gelding,  or  malCt 
and  shall  be  thereof  convicted  according  to 
due  course  of  law,  shall  suffer  death."  Be- 
fore that  time  larceny  was  punlsliable  with 
whipping,  or  with  fine  or  imprisonment. 
The  court  held  that  the  old  and  new  law 
would  be  construed  so  as  to  give  effect  to 
both,  by  interpreting  "shall"  according  to  its 
natural  import,  as  referring  exclusively  to 
offenses  thereafter  committed,  and  the  pre- 
amble certainly  indicated  that  intent.  No 
law  or  part  of  a  law  was  expressly  or  by  nec- 
essary implication  repealed,  and  the  old  and 
new  law  were  both  left  operative.  Potter's 
Dwar.  St.  138.  When  by  the  constitution 
of  1868  corporal  punishment  was  forbidden, 
the  question  was  raised,  in  State  v.  Kent,  65 
N.  C.  311,  whether  one,  who  was  convicted 
of  larceny  committed  before  the  law  was 
changed,  could  be  punished  by  imprisonment 
in  tbe  state's  prison.  Tbe  court  held  that 
the  law  altering  the  punishment  was  not  an 
eat  pott  facto  law,  because  it  did  not  make 
punishable  an  act  already  committed  and  not 
previously  criminal,  and  it  did  not  aggravate 
the  punishment  of  the  crime  of  larceny  pre- 
viously punishable  with  whipping.  We 
think,  therefore,  this  case  is  easily  distin- 
guishabie  from  the  cases  of  State  v.  Sutton, 
State  V.  Kent,  and  State  t.  Putney,  supra, 
cited  by  the  attorney  general.  In  State  y. 
Bogers,  94  N.  C..862,  Mr.  Justice  Mebbi* 
MOM,  for  this  oourt,  says,  in  effect,  that  tbe 
act  of  1885,  0.  66,  repeals  the  words  of  the 
Code,  §  985,  subsec.  6,  that  are  mentioned  in 
the  act. 

We  think  that  the  law  under  which  tbe 
indictment  was  drawn  did  not  continue  in 
force  in  its  original  form  up  to  the  passage 
of  the  amendatory  act,  and  we  therefore  con- 
cur with  the  judge  t)elow  in  his  ruling.  It.is 
not  the  province  of  this  court  to  pass  upon 
the  guilt  or  innocence  of  the  accused.  If  he 
was  not  guilty,  still  he  had  the  right,  and  it 
was  the  duty  of  his  counsel,  to  havo  the  case 
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diBposfld  of  in  this  summary  way.  If  he 
guilty  under  section  985,  subsec.  6,  of  the 
Code,  we  must  presume  that  the  legislature 
in  omitting  to  add  a  saving  clause  to  the  act 
of  1885,  intended  to  discharge  all  who  have 
been  previoasly  guilty  of  violations  of  the 
section  amended.  The  judgment  of  the 
court  below  is  afiSrmed. 

MsBBDfON,  J.,  {dissenting.)  I  dissent 
from  the  opinion  and  judgment  of  the  court. 
It  seems  to  me  very  clear  that  the  statute 
(Acts  1885.  c.  66)  is  intended  to  and  Aoea 
operate  only  prospectively  in  all  respects.  It 
in  no  way  affects,  nor  was  it  intended  to  af- 
fect, offenses  already  perpetrated  at  the  time 
of  its  enactment.  It  does  not  in  terms  pur- 
port to  do  so,  nor  is  there  anything  in  it,  or 
in  it  taken  in  connection  with  the  general 
Btatatory  provision,  (Code,  §  8766,)  that 
necessarily  gives  it  such  effect.  That  section 
provides  that  "  where  a  part  of  a  statute  is 
amended  it  is  not  to  be  considered  as  having 
been  repealed  and  re-enacteil  in  the  amended 
form;  but  the  portions  which  are  not  altered 
are  to  be  considered  as  having  been  the  law 
since  their  enactment,  and  the  new  provisions 
as  having  been  enacted  at  the  time  of  the 
amendment."  That  is,  the  statute  stands 
intact  as  unamended  up  to  the  time  of  the 
amendment,  and  the  latter  takes  effect  at  the 
time  of  its  enactment,  not  having  any  re- 
troactive effect  at  ail,  or  any  such  application; 
it  speaks  as  amended  only  from  that  time. 
The  statute  (Code.  S  985.  par.  6)  makes  it  in- 
dictable to  "unlawfully  and  maliciously  set 
flretoany  *  •  *  mill,"ete.  The  amend- 
ment thereto — ^tbe  statute  first  above  cited — 
makes  it  indictable  to  "wantonly  and  will- 
foUyset flretoany  mill,"  ete.  When?  Plain- 
ly after  the  amendment  of  the  statute.  The 
amendment  struck  the  words  "unlawfully 
and  maliciously"  out  of  it,  not  as  of  the  time 
it  was  enacted  or  at  all  in  contemplation  of 
law  as  to  offenses  committed  before  the 
amendment,  but  as  and  only  as  of  the  time 
of  Ite  enactment,  and  substituted  the  other 
words,  "wantonly  and  willfully," — these  to 
operate  prospectively  and  not  to  have  any 
retroactive  effect.  The  very  purpose  of  tliese 
words  of  the  general  statutory  provision  and 
the  new  provision  as  having  been  enacted  at 
the  time  of  the  amendment,"  is  to  preclude 
the  interpretation  that  such  amendment 
should  have  retroactive  effect.  The  purpose 
was  not  to  repeal  the  old  statute,  but  to 
amend  and  make  it  a  new  one.  possessing 
different  requisites,  from  and  after  the  amend- 
ment; otherwise  the  words  last  recited,  and 
indeed,  the  whole  statutory  provision  recited, 
would  have  no  effect,  would  be  useless  and 
nugatory.  It  expressly  declares  that "  where 
a  part  of  a  statute  is  amended  it  is  nut  to  be 
considered  as  having  been  repealed  and  re- 
enacted  in  the  amended  form, "  but  the  part 
unaffected  by  the  amendment  continues,  "and 
the  new  provisions  as  having  been  enacted 
at  the  time  of  the  amendment.  It  is  not  to 
be  considered  as  having  been  repealed."  And 


wbyt  Because  it  Is  to  be  treated  as  Intact 
as  to  offenses  perpetrated  before,  the  amend- 
ment. Theinterpretation  I  have  thus  given 
is  strengthened  as  the  correct  one,  in  that  it 
is  not  to  be  presumed  that  the  legislature  in- 
tended to  let  crimes  committed  in  violation  of 
the  statute  before  the  amendment  go  unpun- 
ished in  the  absence  of  any  declaration  to  that 
effect,  nor  is  such  purpose  to  be  allowed  to  ap- 
pear by  mere  inference,  especially  in  the  face 
of  the  general  statutory  provision  cited.  The 
settled  purpose  to  punish  severdy  the  per- 
petrators of  such  offenses  is  manifest,  and  I 
cannot  consent  to  allow  guilty  men  (not 
meaning  to  say  that  the  defendant  is  or  is  not 
guilty)  to  escape  by  the  observance  of  a  mere 
technicality,  which,  it  seems  to  me,  is  clearly 
excluded,  and  intentionally,  in  the  way  I 
have  indicated. 

Smith,  0.  J.,  (dissenting.)  I  concur  in 
the  construction  put  upon  section  8766  in  the 
dissenting  opinion  and  its  effect  upon  the 
amendatory  act  of  1885,  in  leaving  offenses 
committed  before  its  passage  exposed  to  a 
criminal  prosecution.  It  is  well  settled  that 
the  repeal  of  a  statute  that  creates  an  in- 
dictable offense  withdraws  the  offense  from 
the  jurisdiction  of  the  court  and  the  authority 
of  the  court  to  pronounce  judgment  To 
obviate  this  seems  to  be  the  purpose  of  the 
introduction  of  the  terms  in  which  it  is  de- 
clared that  when  a  part  is  amended  "it  is  not 
to  be  considered  as  having  been  repealed  and 
re-enacted  in  the  amended  form,"  but  the 
new  statute  operating  thereafter  shall  con- 
sist of  the  unchanged  part  of  the  old  enact- 
ment as  in  force  from  the  time  of  its  original 
enactment,  and  of  the  amended  portions  in 
connection  therewith.  Such  had  been  the  law 
for  a  long  space  previous  to  1868  in  reference 
to  civil  actions.  Section  3764,  and  the  quali- 
fying act  of  that  date  embodied  in  section 
3766  of  the  Code,  seems  to  have  been  intended 
to  apply  a  similar  rule  to  criminal  prosecu- 
tions. I  think  tlie  defendant  is  still  liable 
for  his  criminal  misconduct  in  violating  the 
provisions  of  the  act  of  1885,  when  it  was  in 
force,  and  that  act  is  not  abrogated  in  respect 
thereto. 


(KB  N.  C.  U2) 

Ttsoh  et  ai.  v.  Beix^her  «t  td. 

(Sapreme  Court  of  North  Carolina.    Uay  0, 
1886.) 

JUDemHT— COUJITBRAI.  ATTACK. 

A  Bale  and  conveyance  of  land,  upon  petition  hy 
devisees  thereof,  under  the  decree  of  a  court  hav- 
ing inrisdictlon  of  the  subject-matter  and  of  the 
parties  interested,  cannot  be  attacked  in  ejectment 
by  the  devisees  against  persons  (daiming  under  the 
purchaser  at  auon  sale  for  mere  irregularities  in 
the  proceedings. 

Appeal  from  superior  court,  Pitt  county; 
A.  C.  Avert,  Judge. 

It  appears  tliat  Sherrod  Tyson  died  in  1866, 
leaving  a  last  will  aud  testament,  which  was 
duly  proven.  The  plaintiffs  are  his  heirs  at 
law  and  the  devisees  of  his  will,  including 
the  executrix  thereof,  and  bring  this  action 
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to  reoover  the  land  demiribed  in  the  com- 
plaint,  and  presently  to  be  again  mentioned. 
By  his  will  the  testator  bequeatlied  and  de- 
vised all  his  property,  botb  real  and  personal, 
including  the  land  in  oontroTersy,  to  the 
plaintids,  to  be  owned,  used,  and  enjoyed  as 
by  the  will  provided.  Afterwards,  at  spring 
term,  1875,  of  the  superior  court  of  the  coun- 
ty of  Pitt,  the  present  plaintiff  filed  their  ex 
parte  petition  in  that  court,  describing  the 
land  now  in  controversy,  and,  for  causes  and 
purposes  therein  alleged  and  specifled,  prayed 
the  court  to  order  and  direct  a  sale  of  the 
land,  and  the  application  of  the  money  aris- 
ing from  such  sale,  in  lien  of  it,  for  the  ben- 
efit of  the  plaintiffs,  not  inconsistent  with  the 
provisions  of  the  will,  etc.  Some  of  the  pe- 
titioners were  infants,  and  sued  by  their 
mother,  as  their  next  friend,  and  she,  also, 
was  a  petitioner.  Upon  hearing  aflBdavits 
and  inquiry  as  to  the  expediency  and  propri- 
ety of  a  sale  of  the  land,  etc.,  the  court 
granted  the  prayer  of  the  petitioners,  and 
entered  an  order  directing  a  sale  of  the  land. 
This  order  was  expressly  approved  by  the 
judge  of  the  conrt.  Afterwards  the  land 
was  sold  in  pursuance  of  such  order,  and 
William  Belcher,  under  whom  the  defend- 
ants claim,  became  the  purchaser  thereof. 
This  sale  was  confirmed  by  proper  order 
made  by  the  presiding  judge  in  term  time. 
This  order  directed  the  application  of  the 
purchase  money,  and  that  the  commissioner 
appointed  to  sell  the  land  make  title  to  the 
purchaser,  which  he  did  by  his  deed  executed 
on  the  20th  of  Becember,  1878.  On  the  trial 
the  defendants  offered  in  evidence  a  tran- 
script of  the  record  of  the  proceeding,  the 
sabstance  of  which  is  set  forth  above.  The 
plaintiffs  objected  to  its  admission,  npon  the 
ground — First,  that  such  record  was  void 
upon  its  face  for  irregularities;  and,  gecoTid- 
Ip,  because  the  order  of  sale  therein  set  forth, 
and  the  sale  of  the  land  in  pursuance  of  it, 
was  contrary  to  the  provisions  of  the  will 
mentioned  above.  The  conrt  overruled  the 
objection,  and  admitted  the  evidence,  and 
the  plaintiff  excepted.  "  The  court  intimated 
a  purpose  to  instruot  the  jury  that,  by  virtue 
of  the  proceeding  to  sell  the  land  in  contro- 
versy, the  legal  title  to  it  passed  to  William 
Belcher,  and  that  the  validity  of  the  decree 
and  sale  in  that  proceeding  could  not  be  at- 
tacked in  this  action,  and  that  the  jury  must 
find  the  issue  submitted  for  defendant."  In 
deference  to  this  instruction  of  the  court, 
the  plaintiffs  suffered  a  judgment  of  nonsuit, 
and,  having  excepted,  appealed  to  this  court. 
Don.  OilUam,  for  appellants.  Batchelor 
iS  Devereua,  for  appellees. 

Mbbbimon,  J.,  {(^/ter  stating  the  facta  as 
ahone.)  From  an  examination  of  the  tran- 
script of  the  record  of  the  ex  parte  special 
proceeding,  objected  to  as  evidence,  it  ap- 
pears that  the  court  could  properly  have,  and 
did  take  in  an  orderly  way,  jurisdiction  of 
the  parties  to,  and  the  subject-matter  of,  the 
proceeding.    The  petitioners  were  represent- 


ed by  counsel,  and  the  petition  was  flled  as 
allowed  by  the  statute,  (Code,  §  284;)  and, 
as  there  were  infant  petitioners,  the  orders 
and  judgment  were  expressly  approved  by 
the  judge,  as  required  by  the  statute,  (Code, 
S  286.)  If  there  were  irregularities  at  all  in 
the  course  of  the  proceeding,  they  certainly 
were  not  such  as  rendered  It,  or  the  orders 
and  judgment  therein  entered,  absolutely 
void;  at  most  they  were  only  voidable,  and 
could  not,  therefore,  be  attacked  collaterally. 
In  such  case  the  remedy  would  be  by  a  prop- 
er motion  in  the  proceedjng  itself.  If  it 
were  affected  by  fraud,  then,  as  it  is  ended, 
the  remedy  would  be  by  an  independent  ac- 
tion for  the  purpose  of  having  the  judgment, 
or  the  whole  proceeding,  according  as  the 
case  might  be,  adjudged  void  for  fraud. 

Xor  has  the  second  ground  of  exception 
any  force.  By  the  will  mentioned  the  land 
in  question  was  devised  to  the  present  plain- 
tiffs, who  were  parties  to  the  special  pro- 
ceeding referred  to.  It  belonged  to  them, 
and  they  had  the  right  to  petition  tt>e  court 
to  sell  the  same  as  they  did.  Those  of  them 
who  were  of  age  could  sell  and  dispose  of 
their  interest  in  and  title  to  the  same,  and 
bind  themselvee  effectively  in  a  judicial  pro- 
ceeding. As  to  the  infants,  they  could  sue 
by  their  next  friend,  as  they  did,  and  the 
court  had  jurisdiction  of  them,  and  as  well 
of  their  lands  embraced  by  the  proceeding. 
The  court  had  such  jurisdiction  of  them  and 
their  land,  and,  in  contemplation  of  law,  it 
was  careful  to  see  that  they  suffered  no  prej- 
udice. These  authorities  fully  sustain  what 
we  have  thus  said :  Williams  v.  Harrington, 
11  Ired.  616;  Sutton  v.  Schonwald,  86  N.  C. 
198;  Fowler  v.  Poor,  93  N.  0.  466;  Tate  v. 
Mott,  96  N.  C.  19,  2  S.  E.  Bep.  176;  Ward 
V.  Lowndes,  96  N.  C.  867,  2  S.  £.  Bep.  591; 
Edwards  v.  Moore,  99  N.  G.  1,  6  S.  E.  Rep. 
18;  Brickhouse  v.  Sutton,  99  N.  C.  10!),  6 
8.  £.  Bep.  380.    Judgment  alBrmed. 

"^"^  (US  N.  C.  284) 

Devukuux  0.  MoMabon  al  al. 

{Supreme  Court  af  Nwth  Carolina.    May  IL 
1889.) 

DuBD— Ofpiciai,  Aots. 

1.  The  attestation  clause  of  a  deed  was  writ- 
ten thua:  "Witness:  Sined,  sealed,  and  de- 
livered in  preience  of  H  John  Cobb,  witness,  to- 
ward of  wnat  was  said  Thomas  Alexander  [the 
frantorj  did  agree  to  the  deed.  Solomon  Davis.  " 
ield,  that  Davis  was  a  subscribing  witness,  and 
oould  testify  to  the  execution  of  the  deed  before 
the  proper  probate  officer.  ' 

a.  It  Is  not  a  sufflolent  objection  to  a  deed  that 
one  of  the  subscribing  witnesses  made  his  cross- 
mark. 

3.  By  Code  M.  C.  (  1246,  a  subscribing  witness 
to  a  deed,  who  does  not  reside  in  the  county  in 
which  the  land  is,  must  prove  it  in  the  county 
where  he  resides.  An  attestation  clause  stated 
that  the  deed  was  signed,  sealed,  and  delivered  in 
the  witness'  presence,  and  the  certificate  of  pro- 
bate, taken  in  a  county  other  than  that  in  which 
the  land  was,  stated  that  "the  execution  of  the  an- 
nexed deed  was  •  ♦  •  proven  before  me  by 
*  *  *  S.,  the  subscribing  witness  thereto,  who 
says  that  the  deed  was  signed  and  delivered  in  his 
presence, "  etc.  Held,  that  the  fair  inference,  and 
the  presumption  from  the  duty  of  the  officer,  were 
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that  the  wtteess  resided  In  the  oonnty  in  wUoh  the 
proof  was  taken. 

4.  The  certificate  refers  with  snffloient  certainty 
to  the  deed  and  the  (grantor  and  grantee. 

5.  An  order  of  registration  that  "ttie  foregoing 
certificate  of"  the  officer  talcing  the  probate  "is 
adjudged  to  be  correct.  Let  the  instrument  of  the 
certificate  be  registwed, "  though  informal,  is  suf- 
ficient. 

Appeal  from  superior  court,  Halifax  ooun- 
ty;  MaoBab,  Judge. 

Action  by  Basil  Devereux  against  M.  Mc- 
Mahon  and  others.  Plaintiff  claimed  the  land 
in  question  under  ^n  alleged  deed  by  Thomas 
Alexander  to  plaintiff.  Judgment  of  non- 
suit, and  plaintiff  appeals. 

S.  O.  Burton,  Jr.,  for  appellant.  Thomas 
N,  HiU,  for  appellees. 


Mebriuon,  J.  This  is  an  action  to  re- 
cover land,  and  the  pleadings  raised  issues  of 
foot.  On  the  trial  the  plaintiff  offered  in  ev- 
idence what  purported  to  l>e  a  deed  of  con- 
veyance, to  the  admission  of  which  the  de- 
fendants objected.  The  court,  "being  of 
opinion  that  the  probate  was  insufficient, 
sustained  the  objection,"  and  the  plaintifC 
excepted.  He  thereupon  suffered  a  judg- 
ment of  nonsuit,  and  appealed  to  this  court. 
The  following  is  a  copy  of  so  much  of  the 
deed  mentioneid,  and  the  certiQcates  of  pro- 
bate and  registration  thereof,  as  it  is  neces- 
sary to  report  here: 

"In  witness  whereof  the  said  Thomas  Al- 
exander hath  hereunto  signed  his  name  and 
affixed  his  seal  the  day  and  date  above  writ- 
ten,   k)  [Seal.] 

"Witness:  Signed,  sealed,  and  delivered  in 
presence  of  M  John  Cobb,  witness,  toward  of 
what  was  said  Thomas  Alexander  did  agree 
to  the  deed.    Solomon  Davis." 

"State  of  North  Carolina,  Nash  county.  I, 
Jno.  T.  Morgan,  clerk  of  the  superior  court, 
do  hereby  certify  that  the  execution  of  the 
annexed  deed  was  this  day  proven  before  me 
by  the  oath  and  examination  of  Solomon 
Davis,  the  subscribing  witness  thereto,  who 
says  that  the  deed  was  signed  and  delivered 
in  bis  presence  January  13th,  1888,  to  the 
grantee  for  the  purposes  therein  expressed. 
Witness  my  hand  and  official  seal  this  20th 
day  of  January,  A.  D.  1888.  [Signed]  Jno. 
T.  Morgan,  Clerk  Superior  Court."  [Seal 
of  Nash  Superior  Court.] 

"State  of  North  Carolina,  Halifax  county. 
In  the  Superior  Court,  February  9,  1888. 
The  foregoing  certificate  of  Jno.  T.  Morgan, 
clerk  of  the  superior  court  of  the  county  of 
Nash,  duly  attested  by  his  official  seal,  is  ad- 
judged to  be  correct.  Let  the  instrument  of 
the  certificate  be  registered.  John  T.  Greg- 
ory. Clerk  Superior  Court."  Begistered  9th 
February,  1888." 

It  seems  that  no  question  was  raised  on 
the  trial  as  to  the  sufficiency  of  the  execution 
of  the  deed  itself  by  the  maker  thereof,  on 
the  ground  that  he  simply  made  his  cross- 
mark,  and  annexed  to  it  his  seal.  No  such 
question  is  raised  by  the  assignment  of  error 


for  our  decision.  That  one  of  the  subscrll>- 
ing  witnesses  to  the  deed  made  bis  cross- 
mark  in  identifying  himself  as  such  with  the 
deed  is  no  sufficient  objection.  Though  be 
could  not  write,  be  might  be  eligible  for 
such  purpose,  and  make  his  mark.  Ftidgen 
V.  Pridgen,  13  Ired.  259;  State  v.  Byrd,  93 
N.  0.  628;  Tatom  v.  White,  95  N.  C.  453. 
The  awkward  and  informal  form  of  the  at- 
testation of  the  second  subscribing  witness 
to  the  deed  did  not  render  him  less  such 
witness.  It  seems  that  he  intended  to  say, 
in  subscribing  his  name,  that  the  maker 
of  the  deed  acknowledged  the  execution  of 
it  before  him;  but,  whether  be  so  meant  or 
not,  he  was  such  a  witness,  and  could  testify 
as  to  its  execution  before  the  proper  probate 
officer. 

The  land  embraced  by  the  deed  in  question 
is  situate  in  the  county  of  Halifax.  The  deed 
was  proved  by  a  subscribing  witnras  thereto 
before  the  clerk  of  the  superior  court  of  the 
adjoining  county  of  Nash,  and  his  certificate 
as  to  the  proof  of  the  deed  does  not  state  that 
this  witness  lived  in  that  county.  It  is  con- 
tended that,  under  the  statute  pertinent,  the 
certificate  is  therefore  void.  We  do  not 
think  so.  The  statute,  (Code,  g  1246,)  pre- 
scribing how  deeds  shall  be  proved,  provides 
among  other  things,  that,  "when  the  grantor, 
maker,  or  subscribing  witness  resides  in  the 
state  but  not  in  the  county  wherein  the  land 
lies,  such  deed,  letter  of  attorney,  or  other 
instrument  requiring  registration,  must  \y& 
acknowledged  by  such  grantor  or  maker,  or 
proved  by  the  oath  of  such  subscribing  wit- 
ness l)efore  a  judge  of  the  supreme  or  of 
the  superior  court  or  the  inferior  court,  or  » 
notary  public  or  justice  of  the  peace  of  the 
county  wherein  ttie  grantor,  maker,  or  sub- 
scribing witness  resides."  Now  the  certifi- 
cate of  the  clerk  of  the  superior  court  of 
Nash  states  "that  the  execution  of  the  an- 
nexed deed  was  this  day  proved  before  me 
by  the  oath  and  examination  of  Solomon 
Davis,  the  subscribing  witness  thoreto,"  etc. 
The  fair  inference  is  that  the  witness  thus 
mentioned  was  the  same,  identical  person  who 
witnessed  the  "annexed  deed,"  and  that  he 
resided,  at  the  time  he  so  took  his  oath  and 
was  examined,  in  the  county  of  Nash.  The 
presumption  is  he  did.  It  is  not  to  be  pre- 
sumed, nothing  to  the  contrary  appearing, 
that  the  probate  officer  would  take  proof  of 
the  deed  otherwise  than  in  the  case  allowed 
by  law.  The  presumption  is  just  the  re- 
verse. Omnia  prasumunter  solemniter  esse 
acta.  If  the  certificate  had  said  "  the  annexed 
deed  was  this  day  proved  before  me  by  the 
oath  and  examination  of, "  etc.,  and  had  omit- 
ted the  other  words,  "who  says  that  the  deed 
was  signed  and  delivered  in  his  presence," 
etc.,  that  would  have  been  sufficient  in  such 
respect.  The  words  last  quoted  were  unnec- 
essary, but,  as  they  were  used,  and  are  not  as 
full  in  stating  what  the  witness  said  as  might 
be  desired,  still  they  do  not  render  the  proof 
insufficient.  Taking  them  in  connection  with 
other  words  to  which  they  refer,  and  with 
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which  they  have  proper  relation,  th^  im- 
ply,  in  sabetance  and  effect,  that  the  "an- 
nexed deed" — the  Instrument  under  seal — 
haying  a  seal,  was  "signed  and  delivered" 
in  the  presence  of  the  witness.  The  certifi- 
cate sufficiently  identifies  the  deed,  and  the 
single  bargainor  and  single  bargainee  there- 
in. It  mentions  and  refers  to  "the  annexed 
deed."  It  states  "that  the  execution  of  the 
annexed  deed  was  this  day  proved,"  etc. 
What  deed?  Whose  deedP  Executed  to 
whom?  Executed  by  whom?  Plainly,  cer- 
tainly, the  deed  annexed  to  the  certificate, 
executed  by  the  l>argainor  Thomas  Alexander 
to  the  bargainee  Basil  Devereux  therein 
named.  The  words  of  the  certificate,  in 
their  plain  meaning  and  application,  as  cer- 
tainly imply  and  refer  to  the  deed  and  the 
persons  jnst  named  as  if  these  persons  had 
been  expressly  named  in  it  in  their  proper 
relations  as  bargainor  and  bargainee,  as  reg- 
ularly and  properly  they  should  have  been, 
and  they  cannot  refer  to  any  other  person  or 
persons;  so  that  in  this  respect  the  probate  is 
sufllcient.  The  statutory  provision  recited 
above  was  in  force  at  the  time  the  clerk  of 
the  superior  court  of  the  county  of  Nash 
took  the  proof  of  the  deed,  and  expressly  con- 
ferred on  him  autliority  to  take  such  proof, 
if  the  subscribing  witness  to  the  deed  resided 
in  that  county  at  that  time;  and,  as  we  have 
seen,  it  must  be  taken  that  he  did  reside 
there  then.  Nothing  to  the  contrary  appears. 
The  certificate  was  properly  authenticated  by 
the  official  signature  of  the  clerk  and  the  seal 
of  the  court.  The  deed,  and  this  certificate 
thereto  attached,  being  exhibited  to  and  be- 
fore the  clerk  of  the  superior  court  of  Hali- 
fax county,  where  tiie  land  was  situate,  he 
had  authority  conferred  by  a  further  express 
provision  of  the  same  statute  to  adjudge 
thereupon  that  the  deed  was  proved,  and  to 
order  the  registration  thereof,  as  he  did  do, 
substantially  and  sufficiently,  though  not  in 
a  very  formal  manner.  His  order  certainly 
refers  to,  and  Is  based  upon,  the  oeitificate 
annexed  to  tlie  deed,  and  it  "is  adjudged  to 
be  correct,"  that  Is,  that  the  proof  is  taken 
correctly, — and  thereupon  it  is  further  or- 
dered by  him  "that  the  instrument  [the  deed] 
of  the  certificate  [the  instrument,  the  deed 
attached  to  it,  and  therefore  of  it,]  l>e  regis- 
tered." The  adjudication  of  proof  of  the 
deed  is  informal,  but  the  substance  of  it,  and 
the  order  to  register  the  deed  based  upon  it, 
substantially  appear.  The  whole  purpose 
of  the  deed,  the  certificate  of  proof  thereof, 
the  adjudication  of  proof  thereof,  and  the 
order  of  registration,  and  their  bearing  each 
upon  the  other  in  order  and  relation,  ap- 
pear, however,  informally,  and  this  is  suf- 
ficient. Where  an  order  or  judgment  is  in- 
telligible, and  the  essential  substance  there- 
of appears,  it  will  be  upheld,  without  regard 
.  to  mere  form.  Holmes  v.  Marshall,  72  N. 
a  87;  Young  v.  Jackson,  92  N.  C.  144; 
Evans  v.  Etheridge,  99  N.  0.  43, 5  S.  £.  Rep. 
886v  We,  therefore,  are  of  opinion  that  the 
I^obate  of  the  deed  in  question  was  sufficient. 


Hence  there  is  error.  The  plaintiff  is  en< 
titled  to  a  new  trial.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court,  tt 
is  so  ordered. 


Lewis  v.  Ijono. 


(m  N.  c.  »»> 


(Supreme  Court  oS  NorOi  CairoUna.    May  U, 

1889.) 

NaeornABUi  IssTBinciNTa — Suaxms. 
A  joint  maker  of  a  negotiable  note  cannot  show 
that  he  signed  only  aa  snrety,  as  against  a  hona 
fide  holder  who  purahased  the  note  before  matur- 
ity without  notfoe;  and  one  who  purchases  from 
the  latter  wlthont  notice,  though  after  matorlty, 
stands  in  the  shoes  of  his  assignor. 

Appeal  from  superior  court,  HalifliT  coun- 
ty; Gbaves,  Judge. 

This  1b  a  civil  action,  commenced  before  a 
justice  of  the  peace  on  the  2d  day  of  April, 
1U88.  and,  upon  judgment  in  favor  of  the 
plaintiff,  the  defendant  W.  W.  Long  appeals 
to  the  superior  court.  The  action  is  brought 
upon  a  note  under  seal,  which  is  aa  follows: 
"tlOO.OO.  On  or  before  the  Ist  day  of  No- 
vember, 1883,  we,  or  either  of  us,  promise  to 
pay,  to  J.  M.  Grizzard  or  order,  the  sum  of 
one  hundred  dollars,  for  value  received.  Wit- 
ness our  hands  and  seals  this  9th  day  of  June, 
1888.  Aabox  Prb8CX)tt.  [Seal.]  W.  W. 
Long.  [Seal.]"  The  said  note  was  in- 
dorsed by  J.  M.  Grizzard  for  value  to  one 
Mrs.  Alice  M.  Cooper,  and  by  her  indorsed 
and  transferred  for  value,  after  maturity,  to 
the  plaintiff.  The  defendant  Prescott  was 
principal  to  the  note,  and  the  defendant  Long 
was  surety  thereto.  This  was  known  to  J. 
M.  Grizzard,  the  original  payee,  but  was  not 
known  to  the  plaintiff.  More  than  three 
years  have  accrued  from  the  maturity  of  the 
note  to  the  bringing  of  this  action.  The 
plaintiff  bought  the  note  for  value,  believing 
both  Prescolt  and  I^ng  were  principals,  and 
jointly  responsible.  "Judgment.  It  is  or- 
dered and  adjudged  that  the  plaintiff  recov- 
er nothing  of  the  defendant  W.  W.  Long,  and 
tliat  he  go  without  day  and  recover  his  costs. 
J.  F.  GitxrES,  Judge  Presiding."  From 
this  judgment  the  plaintiff  appeals. 

Batchelor  A  Dmerma  and  B.  T,  Clark,  for 
appellant.    Mtdlen  d  Daniel,  for  appellee. 

Shepherd.  J,  Whether  a  Joint  promisor 
may  show  by  parol  that  he  signed  only  as 
surety  has  been  the  subject  of  conflicting  de- 
cisions, both  in  England  and  America.  That 
he  can  do  so  in  this  state,  where  the  payee 
has  notice,  is  well  settled.  Capell  v.  Long, 
84  N.  C.  17;  Goodman  v.  Litaker,  Id.  10; 
Welfare  v.  Thompson,  83  N.  C.  279.  But 
such  a  defense  cannot  be  made  against  a  6ona 
fide  holder  without  notice.  Band.  Com. 
Paper,  §  907;  Daniel,  Keg.  Inst.  8  1338; 
2  £dw.  Bills  &  N.  692;  Goodman  v.  Litaker. 
supra.  The  note  sued  upon  was  under  seal, 
but  was  indorsed,  and  is  "to  be  regarded,  so 
far  as  ita  negotiability  is  concerned,  and  its 
liability  to  be  governed  by  the  commercial 
law  applicable  to  promissory  notes,  as  if  it 
were  a  promissory  note  not  under  seal." 
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lOller  ▼.  Thoiel,  76  K.  G.  160;  Spenoe  ▼. 
T»peoott,  98  N.  G.  246.  It  was  indorsed  to 
Ifn.  Oooper,  and  the  law  presumes  that  she 
took  "it  for  value,  and  before  dishonor,  in 
the  regular  course  of  business."  Tredwell 
V.Blount,  86  N.  G.  88;  Pugh  v.  Grant,  Id. 
39.  Mrs.  Cooper,  being  a  bonajlde  bolder, 
and  having  no  notice,  would  have  been  un- 
affected by  the  defense  relied  upon  in  this  ac- 
tion. Does  tlie  fact  that  the  plaintlfT  pur- 
chased from  her  after  maturity  (but  without 
notice)  put  him  In  a  worse  position  than  tliat 
occupied  by  his  assignor?  Very  clearly  it 
does  not.  Mr.  Randolph  (supra,  section  987) 
says,  "So  a  purchaser  after  maturity  from  a 
boTia  flde  hoUler,  who  took  the  paper  for 
value,  before  maturity,  is  entitled  as  a  bona 
flde  holder,  before  maturity,  to  the  rights  of 
his  indorser."  To  the  same  effect  is  Ed- 
wards, supra,  vol.  2, 692,  note:  Daniel,  supra, 
§589.  The  cases  of  Harris  v.  Burwell.  65 
S.  C.  586,  and  Capell  v.  Long,  supra,  cited 
by  the  defendants,  do  not  conflict  with  this 
view.  In  the  former  case  the  plaintiff  pur- 
chased tbe  note  after  maturity,  and  therefore 
took  it  subject  to  the  defense  of  "set-off," 
which  the  maker  had  against  his  assignor  at 
the  time  of  the  assignment.  In  Capell' s 
Case  the  payee  had  notice,  and  assigned  after 
maturity.  In  both  of  these  cases  it  was  held 
that  the  purchasers  took  subject  to  any  de- 
fense which  existed  against  their  assignors. 
In  our  case,  as  we  have  seen,  no  defense  ex- 
isted against  Mrs.  Cooper,  the  plaintiff's  as- 
signor, and  it  is  therefore  clearly  distinguiah- 
able.    Beveraed. 


(102  N.  C.  126) 

Harrison  v.  Hoff. 

{SupnmeCourtof  North  CaroUna.  May  It,  1889.) 

Rbflsvin— Wbbn  Lixb. 

Plaintiff,  in  ejectment,  after  a  recovery,  cannot 
maintain  claim  and  delivery  for  timber  severed  by 
defendant  while  in  the  actual  possession  of  the 
laud. 

This  was  a  civil  action,  for  the  recovery 
of  certain  timber  logs  alleged  to  have  been 
cut  and  carried  by  the  defendant  Hoff  from 
the  land  of  plaintiff,  tried  before  MaoRak, 
Judge,  and  a  jury,  at  fall  term,  1888,  of 
Wasliington  superior  court.  The  following 
issues  were  agreed  upon:  (1)  Are  the  plain- 
tiffs the  owners  and  entitled  to  the  posses- 
sion of  the  personal  property  described  in 
the  complaint?  (2)  Does  the  defendant 
wrongfully  withhold  the  same  from  the 
plaintiffs?  (8)  Wliatdamage  have  plaintiffs 
sustained?  It  was  admitted  that  the  land 
upon  which  the  timber  was  cut  had  belonged 
to  the  minor  plaintiffs  R.  M.  and  Leola  Aus- 
born;  that  a  petition  for  partition  of  said 
land  was  filed  ex  parte,  and  an  order  of  sole 
for  partition  was  made  by  the  clerk,  and  the 
land  sold  by  the  commissioner  appointed  for 
that  purpose,  and  that  defendant  J.  H.  Hoff, 
as  guardian  for  the  other  defendants,  bid  off 
said  land  at  said  sale;  tliat  the  commissioner 
reported  the  sale,  and  the  clerk  made  an  or- 


der conflrmlng  the  sale,  and  directing  title 
to  be  made  to  the  purchaser,  as  guardian  of 
the  other  defendants,  upon  payment  of  the 
purchase  money;  that  the  defendant  HoS 
paid  the  purchase  money  to  the  commissioner, 
who  made  a  deed  to  said  Hoff  individually 
for  said  land,  and  that  thereupon  said  Hoff 
went  into  possession  of  said  land,  and  has 
been  in  possession  ever  since,  and  while  ao 
in  possession  cut  and  carried  away  the  Um- 
ber described  in  the  complaint,  which  timber 
was  worth  $300;  that  the  judge  of  the  supe- 
rior court,  about  four  yeiurs  after  the  said  sale, 
refused  to  confirm  the  same,  and  said  sale  has 
never  been  confirmed  by  a  judge  of  the  su- 
perior court;  that  at  the  present  term  of  this 
court  an  action  by  plaintiff  against  defend- 
ants for  the  recovery  of  said  land,  and  damr 
ages  for  the  wrongful  withholding  of  the 
same,  was  tried,  and  tlie  plaintiff  recovered 
judgment  for  the  possession  of  said  land,  and 
one  penny  as  damages  from  the  defendants. 
Upon  tlie  foregoing  facts  agreed,  the  judge 
instructed  the  jury  to  respond  in  the  negative 
to  tlie  first  issue,  and  gave  judgment,  from 
which  the  plaintiff  appealed. 

C.  L.  Pettigrew  and  Uaytoood  <ft  Hay- 
wood, for  appellant.  A.  O.  Qaylord  and  B. 
C.  Beekwith,  for  appellee. 

Ateby,  J.  An  action  between  the  same 
parties,  to  recover  the  same  land  and  dam- 
ages for  detention,  (including  the  value  ot 
timber  cut  down  or  destroyed,)  was  brought 
to  the  fall  term,  1887,  of  the  same  court  in 
which  this  cause  was  tried,  and  Judgment 
in  f&vor  of  the  plaintiff,  for  recovery  of  the 
land  and  nominal  damages,  was  rendered  at 
the  fall  term,  1888.  Tlierefore,  if  the  de- 
fendant had  set  up  the  estoppel  as  a  defense 
in  his  answer,  it  would  have  barred  the  plain- 
tiff's right  of  action,  as  plaintiff  contended 
on  the  argument.  Yates  v.  Yates,  81  N.  C. 
397;  Tuttle  v.  HarriU.  85  N.  C.  466;  Qajr  t. 
Stance!!,  76  N.  C.  369.  But  hia  failure  to 
plead  the  estoppel  specifically  deprives  him 
of  the  right  to  avail  himself  of  that  de- 
fense. Blackwell  v.  Dibbrell,  ante,  192,  (at 
this  term.)  But  the  defendant  did  plead, 
by  way  of  new  matter,  that  the  action  of 
claim  and  delivery  would  not  lie  to  reoorer 
logs  that  liad  been  severed  from  the  land 
while  the  defendant  was  in  piossession,  and 
thereby  availed  himself  of  the  very  same 
principle  that  made  the  Judgment  in  the  for- 
mer action  a  bar.  It  was  held  that  fbddw 
which  had  been  severed  did  not  pass  to  the 
plaintiff  in  ejectment,  when  put  into  posaea- 
sion  under  a  writ,  while  growing  corn  did 
pass  to  him  with  the  land,  because  he  ooald 
recover  the  value  of  the  fodder  in  hia  action 
for  mesne  profits.  Moreover,  the  additioaal 
reason  for  confining  the  owner  to  his  action 
of  trespass  for  mesne  profits  waa  ttiat,  if  the 
action  of  trover  were  allowed  to  be  brought 
for  the  goods,  it  would  subject  to  liability 
every  peraon  who  bought  a  bushel  of  cxxik 
from  the  trespasser,  while  in  poasesaioii. 
Brothers  v.  Hurdle,  10  Ired.  490;  Baj  ▼• 
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HILL  «.  HILLIABD. 


Gardner.  82  N.  0. 454.  The  motion  for  new 
trial  waa  properly  refused.  Tbe  Judgment 
Is  affirmed. 

(103  N.  C.  34) 

Hnx  «.  HnxiABD  nt  al. 

ifiuintmtCvwtof  NorthCaroUnii.  May  11, 1889.) 

Ldot^tiok  or  Acnoxs. 

1.  That  a  creditor  Indolgea  the  debtor  at  Us 
'•pedal  requeet, "  baviiiR  oonfldenoe  in  his  integ- 
mr,  and  inthont  ^prenension  that  the  debtor 
wlu  set  up  tbe  statute  of  limitations,  will  not  sos- 
pend  the  mnning  of  the  statute. 

3.  On  mortgage  foreclosure  the  statute  is  avail- 
able to  a  subsequent  mortgagee,  though  the  mort- 
gagor declines  to  p}ead  it. 

Appe.ll  from  superior  court,  Halifax  ooun< 
tgr;  Jakes  C.  MacRak,  Judge. 

The  following  are  agreed  upon  as  the  facts 
in  this  controveray:  (1)  That  on  the  3d  day 
of  March,  1876,  the  defendant  James  L.  Ous- 
by  executed  to  Maria  J.  Lowe  a  mortgage  in 
fee,  whicli  was  duly  registered,  on  two  lots 
near  the  town  of  Halifax,  numbered  8  and 
9,  to  secure  three- notes,  all  then  past  due, 
upon  condition  that,  if  Ousby  should  pay  said 
notes  by  January  1, 1877,  said  mortgage  deed 
should  be  void,  and  with  power  of  sale  in 
case  of  default.  (2)  That  on  the  5th  day  of 
April,  1886,  Ousby  mortgaged  the  lots,  along 
with  other  real  and  personal  property,  in  fee 
to  tbe  defendant  Louis  Hilliard  to  secure  a 
debt  of  61.124.35,  due  10  months  thereafter, 
with  8  per  cent,  interest  after  maturity,  Vhich 
deed  was  duly  registered.  There  is  still  due 
on  this  mortgage  debt  S962.52,  with  8  per 
cent,  interest  from  1st  day  of  March,  1888. 
All  the  personal  property  embraced  therein 
has  been  subjected  thereto,  and  the  real  es- 
tate, outside  of  lots  8  and  9,  is  insufficient  to 
pay  said  debt.  (3)  That  notiiing  has  ever 
been  paid  on  the  Maria  J.  Lowe  notes  or 
mortgage  debt.  (4)  That  Maria  J.  Lowe 
died  domiciled  in  Halifax  county  in  the  year 
1881,  leaving  a  last  will  and  testament,  and 
on  the  28tb  day  of  March,  1882,  B.  £.  Mose- 
ley  qualified  as  her  administrator  with  the 
will  annexed.  On  tbe  3d  day  of  July,  1882, 
said  Moseley  having  died,  the  plaintiff,  Thom- 
as N.  Hill,  dulyqualifled  as  administrator  d« 
bonis  non  with  tbe  will  annexed,  on  said  es- 
tate. (5)  That  Louis  Hilliard  &  Co.  had  act- 
ual notice  of  tlie  M.  J.  Lowe  mortgage  at  tlie 
time  of  accepting  the  mortgage  to  them.  (6) 
That  Thomas  N.  Hill  never  had  any  actual 
notice  of  the  mortgage  to  Louis  Hilliard  & 
Co.  (save  such  notice  as  registration  confers) 
tdll  the  latter  part  of  January  or  first  of  Feb- 
ruary, 1888.  (7)  That  Hill  did  not  sue  upon 
or  foreclose  the  M.  J.  Lowe  mortgage  prior 
to  January  1, 1887,  because  he  was  requested 
to  indulge  the  same  by  said  Ousby,  and  he 
did  indulge  him  at  his  special  request.  Hill 
having  great  confidence  in  the  Integrity  of 
Ousby,  and  Ousby  being  in  straitened  cir- 
cumstances. Hill  indulged  him  without  ap- 
prehension that  he  would  set  up  tbe  statu- 
tory bar  as  a  defense,  or  endeavor  by  any 
means  to  prevent  his  collecting  said  notes; 


and  Ousby  has  made  no  effort  to  ptevont 
such  collection.  (8)  That  Ousby  ia  now,  an4 
has  been  since  the  execution  of  the  mor^ 
gages  to  the  said  Lowe  and  Hilliard  &  Co„ 
in  possession  of  lots  8  and  9.  Under  these 
foots  the  question  whether  the  M.  J.  Lowe 
mortgage  is  barred  by  tbe  statute  of  limita- 
tion as  against  Louis  Hilliard  &  Co.,  and 
who  plead  the  same,  is  submitted  for  the  de- 
cision of  the  court.  The  court,  being  of  the 
opinion  ttiat  the  statute  of  limitations  was  a 
plea  not  favored,  and  that  it  was  a  personal 
privilege  of  the  defendant  Ousby,  and  could 
not  be  set  up  by  the  second  mortgagee,  Hil- 
liard, gave  Judgment  for  plaintiff,  from  whick 
defendants  Hilliard  &  Co.  appeal. 

S.  0.  Burton,  Jr.,  for  appellants.  A.  J. 
Burton  and  Batchdor  A  Deoereua,  tot  ap- 
pellee. 

Shepherd, J.  Thisactionwascommenced 
on  the  23d  of  February,  1888,-11  years 
after  thB  forfeiture  of  tbe  plaintiff's  mort- 
gage,— and  the  mortgagor  has  bt-en  in  posses- 
sion of  lots  Nos.  3, 8,  and  9  during  tills  whole 
period,  and  has  made  no  payment.  About 
nine  years  after  the  forfeiture,  Ousby,  the 
mortgagor,  executed  a  mortgage  upon  his 
equity  of  redemption  to  the  defendant  Hil- 
liard, and  it  is  admitted  that  the  property 
"outside  of  lots  Nos.  8  and  9  is  insufficient 
to  pay"  his  debt.  Had  anything  transpired 
between  the  plaintiff  and  the  mortgagor  be- 
fore the  execution  of  the  mortgage  to  Hil- 
liard by  which  the  running  of  the  statute  of 
limitations  was  suspended?  We  think  not. 
There  was  no  agreement,  either  express  or 
implied,  that  tbe  mortgagor  was  not  to  plead 
the  statute.  The  case  only  shows  that  the 
plaintiff  indulged  him  at  his  "special  re> 
quest,"  having  confidence  in  bis  integrity, 
and  "  without  apprehension  that  he  (Ousbyj 
would  set  up  the  statutory  bar  as  a  defense. 
Very  clearly  this  does  not  bring  the  case  with- 
in the  principle  of  Barcroft  v.  Boberts,  91 
N.  C.  863,  and  tbe  authorities  there  cited. 
In  that  case  there  was  a  promise  not  to  plead 
the  statute,  and  the  chief  Justice,  comment- 
ing upon  the  decision,  said  (in  Joyner  v.  Mas- 
soy.  97  N.  C.  153,  1  S.  E.  Rep.  702)  that  "It 
carries  the  doctrine  to  its  extreme  limits,  be- 
yond which  I  am  unwilling  to  go."  There 
being  nothing  to  arrest  the  statute,  the  stat- 
utory bar  was  more  than  complete  when  the 
mortgagor  executed  to  the  plaintiff  a  writing 
by  which  he  promised  to  pay  the  debt,  and 
agreed  that  he  would  not  plead  the  statute 
either  to  the  "  notes  or  said  mortgage. "  He 
now  declines  to  plead  the  statute,  and  tbe 
question  is  whether  his  conduct  after  the 
mortgage  was  barred  can  have  the  effect  of 
repelling  the  statute  in  so  far  as  it  affects 
tbe  defendant  Hilliard.  It  is  true  that  the 
plea  of  tbe  statute  is  a  personal  one,  but 
we  think  with  Mr.  Wood,  in  his  work  on 
Limitations,  §  230,  "that  where  tbe  rights 
of  subsequent  mortgagees  intervene,  or  where 
the  mortgagor  has  sold  the  premises,  an  ac- 
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knowledgment  or  payment  afterwards  made 
by  the  mortgagor  after  tbe  statute  bar  has 
become  complete  revives  [does  not  revive] 
tbe  mortgage  so  as  to  defeat  any  of  the  rights 
of  sueh  subsequent  mortgagee  or  grantee. 
But,  so  far  as  bis  own  interests  are  con* 
cemed,  he  may  revive  the  mortgage  by.  such 
acts,  but  not  so  as  to  impair  or  defeat  tbe 
rights  of  other  parties,  who,  previous  to  such 
acte,  acquired  an  interest  in  tbe  premises. 
*  *  *  It  seems  that  when  the  statute  has 
run  upon  a  prior  mortgage  the  bolder  of  a 
subsequent  mortgage  is  entitled  to  have  the 
prior  mortgage  canceled  as  against  a  mort- 
gagee out  of  possession;  and  a  court  of  eq- 
uity, upon  proper  proceedings  to  that  end, 
will  direct  its  cancellation  on  the  ground  of 
such  bar."  The  context  fully  ju3ti6es  the 
negative  words  inserted  in  brackets,  and  tbe 
case  of  Insurance  Co.  v.  Covert,  29  Barb.  441, 
cited  by  Mr.  Wood,  plainly  shows  the  mis- 
take of  the  author  or  priuter.  The  opinion 
in  the  case  says  "that,  such  being  the  rela- 
tion between  Cornell  and  the  defendants  de- 
riving title  under  him,  it  would  seem  to  be 
inequitable  and  unjust  to  allow  either,  by 
any  act  or  declaration,  to  affect  the  rights 
and  interests  of  the  others  in  regard  to  tbe  in- 
cumbrance, either  by  a  written  acknowledg- 
ment of  the  debt  or  by  part  payment. "  Jones, 
on  Mortgages,  g  1509,  says:  "Moreover,  it 
ia  held  that  purchasers  from  the  mortgagor, 
subsequent  to  the  execution  of  the  mortgage, 
may  plead  tbe  statute  of  limitations  as  a 
defense  to  an  action  commenced  after  the 
statute  has  run  against  tbe  debt  secured." 
Lent  v.  Shear.  26  Cal.  361;  Grattan  v.  Wig- 
gins, 23  Cal.  16;  Medley  v.  Elliott,  62  III. 
532;  Schmucker  v.  Sibert,  18  Kan.  110;  Fox 
T.  piossom,  17  Blatchf.  352.  We  have  no 
decisions  upon  the  subject  in  this  state,  but 
we  think  the  principles  laid  down  in  tbe  au- 
thorities cited  are  consistent  with  reason  and 
equity,  and  we  therefore  adopt  them.  The 
judgment  below  should  be  rnodiBed  accord- 
ing to  tbe  views  expressed  in  this  opinion, 
lie  versed  and  modified. 

(102  N.  a  IXQ 

HoDOES  at  cU.  V.  Fleetwood  et  al. 

(SuvremeCowrtofNorfhCarolina.  May  11, 1889.) 

Dbbd. 
A  deed  in  which  "11,  wife  of  L,"  wu  named  as 
party  of  the seoond  part,  granted  certain  land  "un- 
to ber,  the  oforesaia  M.,  wife  of  I.,  during  her  nat- 
ural life,  then  to  descend  to  ber  heirs,  the  children 
of  the  said  L,  after  her  demise. "  The  habendum 
was,  "to  them,  the  party  of  the  seoond  part,  and 
their  heirs,  forever. "  Held,  that  H.  took  a  life-es- 
tate only,  and  her  cliUdrw  by  L  took  a  remainder 
in  fee. 

Appeal  from  superior  court,  Beaufort 
county;  Montoombbt,  Judge. 

Action  by  Alfred  Hodges  and  others  against 
Henry  Fleetwood  and  others,  to  recover  land 
submitted  on  agreed  facts,  from  which  tbe 
following  appear:  (1)  That  on  and  prior  to 
the  4th  day  of  April.  1857,  tbe  title  to  the 
laud  described  in  tbe  complaint  was  out  of 


the  state,  and  in  one  Samuel  Boomer.  (2) 
That  on  the  4th  day  of  April,  1857,  Samuel 
Boomer  executed  to  Mahatabel  Pate,  the  wife 
of  Isaiah  Pate,  a  deed,  which  described,  in 
addition  to  other  lands,  the  locua  in  quo. 
Tbe  deed  was  duly  executed  and  recorded, 
and  was  as  follows:  "State  of  North  Caro- 
lina, Beaufort  County.  This  indenture, 
made  the  4th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty- 
seven,  between  Samuel  Boomer,  of  the  town 
of  Washington,  county  and  state  aforesaid, 
of  the  first  part,  and  Mahatabel  Fate,  wife  of 
Isaiab  Pate,  of  the  town  of  Washington, 
county  and  state  aforesaid,  of  the  second  part, 
witnesseth,  that  I,  tbe  said  party  of  the  first, 
for  and  in  consideration  of  the  sum  of  one 
hundred  dollars,  and  a  further  consideration 
of  one  bouse  and  lot  in  tbe  town  of  Wash- 
ington, say  in  Bonner's  new  part,  reference 
being  bad  to  said  Fate's  deed  to  me  of  tbe 
first  part  will  more  fully  appear,  and  myself 
therewith  fully  contented  and  satisfied,  hath 
bargained  and  sold,  and  by  these  presents  do 
bargain  and  sell,  unto  her,  the  aforesaid  Ma- 
hatabel Pate,  wife  of  Isaiab  Pate,  duriiig  her 
natural  life,  then  to  descend  to  her  heirs,  the 
children  of  the  said  Isaiah  Pate,  after  ber  de- 
mise, a  certain  tract  or  parcel  of  land  in  tbe 
district  of  Washington,  butted  and  bounded 
as  follows,  viz..  [description;]  containing  16 
acres,  3  rods,  and  8  poles,  together  with  all 
and  singular  the  hereditaments  and  appurte- 
nances belonging,  or  in  any  wise  appertain- 
ing thereunto,  with  all  the  profits  and  emol- 
uments, right,  title,  and  interest  whatever, 
of  him,  the  said  party  of  tbe  first  part,  to  tbe 
above-bargained  premises, — to  have  and  to 
bold  to  them,  the  party  of  the  second  part, 
and  their  heirs,  forever.  And  L  the  party 
of  tbe  first  part,  for  myself,  my  heirs,  execu- 
tors,  administrators,  and  Assigns,  warrant 
and  forever  defend  the  above-bargained  prem- 
ises unto  them,  the  party  of  the  second  part, 
against  the  claim  or  claims  of  all  persons 
whatsoever  laying  claim  or  claims  thereunto. 
In  witness  whereof, "  etc.  (3)  Tliat  on  the 
17tbday  of  March.  1868,  Isaiah  Fate  and  Ma- 
hatabel Fate  duly  executed  and  delivered  to 
Henry  Fleetwood  a  deed  for  the  locus  in  quo, 
which  deed  was  duly  recorded.  The  said 
deed,  by  its  terras,  purports  to  convey  tbe 
said  land  to  Henry  Fleetwood  in  fee,  and 
uses  words  apt  and  proper  for  that  purpase, 
and  does  so  convey  the  same.  If  said  Ma- 
hatabel had  the  power  to  convey  in  fee,  tbe 
said  deed  is  a  deed  in  fee.  (4)  Mahatabel 
Pate  died  on  the  9th  day  of  August,  1882, 
leaving  Isaiah  Pate,  her  husband,  her  sur- 
viving, and  leaving  as  her  beirs  at  law  ber 
four  children,  Amanda,  Margaret,  Lena,  and 
Frank.  (5)  That  the  said  children  were  the 
children  of  Mahatabel  Pate  by  ber  husband, 
tbe  said  Isaiah  Fate,  and  some  of  them  were 
born  at  the  date  of  the  deed  from  Samuel 
Boomer  referred  to,  to-wit,  Amanda,  Marga- 
ret, and  Frank.  (6)  Isaiab  Pate  was  living 
at  the  bringing  of  this  action.  (7)  Amanda 
Pate  married  Alfred  Hodges.    Margaret  Pats 
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married  Ira  T.  Biahop.  Lena  Fate  married 
James  H.  Clark.  (8^  Frank  Pate,  before 
the  bringing  of  tliis  action,  liad  conveyed  his 
interest  tliereto  to  Alfred  Hodges,  one  of  the 
plaintiffs.  (9)  Defendant  Henry  Fleetwood 
entered  into  possession  of  the  land  under  the 
deed  from  Mahatabel  Pate,  and  he  and  the 
other  defendants  have  been  in  possession  of 
the  land  ever  since,  claiming  to  own  it  in  fee. 
Judgment  for  plaintiffs,  and  defendants  ap- 
pealed. 

W.  B.  Rodman,  Jr.,  and  Armistead  Jones, 
for  appellants.  J.  H.  Small  and  A.  D.  Jdnes, 
for  appellees. 

Avert,  J.  The  first  qaestion  to  be  set- 
tled in  this  case  is  whether  the  words  used  in 
the  premises  of  the  deed,  "unto  her,  the  afore- 
said MahataM  Pate,  wife  of  Isaiah  Pate,  dur- 
ing her  natural  life,  then  to  descend  to  her 
heirs,  the  children  of  the  said  Isaiah  Pate, 
after  her  demise,"  etc.,  together  with  the 
subsequent  words  in  the  habendum,  "to  have 
and  to  bold  to  them,  the  party  of  the  second 
part,  and  their  heirs,  forever,"  vested  in  Ma- 
hatabel Pate  an  estate  in  fee-simple  or  only 
a  life-estate.  It  seems  clear  that  the  word 
"  heirs"  sbonld  be  construed  as  a  word  of  pur- 
chase, not  of  limitation.  The  words,  "the 
children  of  the  said  Isaiah  Pale  after  her  de- 
mise,"  following  immediately  after  "heirs," 
are  evidently  intended  as  a  more  particular 
description  of  the  persons  who  are  to  take  at 
her  death,  and  that  portion  of  the  premises 
should  be  interpreted  as  if  it  had  been  writ- 
ten as  follows:  "Unto  the  said  Mahatabel 
Pate,  wife  of  Isaiah  Pate,  during  her  natural 
life,  and  after  her  death  to  her  children,  the 
issue  of  her  marriage  with  Isaiah  Pate." 
The  context  lihows,  therefore,  in  what  sense 
the  word  "heirs"  was  used,  and  that  in  fact 
it  was  intended  to  mean,  not  simply  children, 
but  a  particular  class  of  children,  the  issue  of 
that  marriage  with  Isaiah  Pate,  and  must  be 
construed  as  vesting  an  estate  in  the  land  in 
those  children  at  her  death,  as  purchasers. 

leathers  v.  Gray,  101  N.  C ,7  8.  E.  Rep. 

667;  Mills  v.  Thorne,  95  N.  C.  362;  King  v. 
Utiey,  85  N.  C.  69.  But  the  defendants* 
counsel  contended  on  the  argument  that  the 
words  in  the  habendum,  "to  have  and  to  hold 
to  them,  the  party  of  the  second  part  and 
their  heirs,  forever,"  must  be  interpreted  as 
qualifying  the  estete  given  to  Mahatabel 
Pate;  and  notwithstanding  the  fact  that  the 
words,  "during  her  natural  life."  and  "after 
her  demise, "  are  used  in  the  premises  in  ref- 
erence to  her  interest,  she  took  an  estate  in 
fee-simple  under  the  deed.  'We  cannot  treat 
as  surplusage  or  ignore  the  signifieant  words 
used  in  the  premises  in  order  to  reach  such  a 
conclusion.  The  words  of  inheritance  were 
intended  to  vest  in  the  children  a  remainder 
in  fee  after  the  death  of  the  mother.  While 
the  word  "heirs,"  when  plainly  constituting 
a  part  of  the  covenant  of  warranty,  will  not 
be  transposed  and  construed  as  if  it  were  in 
the  premises  or  habendum,  it  will  be  con- 
dtrued,  when  it  appears  in  the  habmdum 
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after  the  words,  "to  have  and  to  hold,"  }ast 
as  if  it  had  been  written  after  the  name  of 
the  grantee  in  the  premises;  and  when  deeds 
have  been  inartistically  drawn,  80  as  to  locate 
the  habendtim  after  the  clause  of  the  cove- 
nant of  warranty,  they  have  been  interpreted 
by  a  transposition  of  the  words  of  inheritance 
to  the  premises.  Waugh  v.  Miller,  75  N.  C. 
127;  Alien  v.  Bowen,  74  N.  C.  165;  PhiUips 
V.  Thompson,  73  N.  C.  543;  Phillips  v.  Davis, 
69  K.  0. 117.  We  think  that  the  true  mean- 
ing of  the  deed  is  the  same  as  if  the  language 
in  the  premises  had  been  "  unto  the  said  Ma- 
hatabel Pate  during  her  natural  life,  and  aft- 
er her  death  to  her  children,  the  issue  of  her 
marriage  with  said  Isaiah  Pate,  and  their 
heirs,  forever."  We  cannot  concur  with 
counsel  in  the  view  that  such  a  conveyance 
at  common  law  must  be  held  to  have  vested 
in  Mahatabel  a  fee-tail  special,  which  was 
converted  by  the  statute  into  a  fee-simple  es* 
tate,  and  merged  with  her  estate  in  fee  ex» 
pectant  on  the  determination  of  the  estate- 
tail.  At  common  law,  an  estate  could  have 
been  conveyed  to  Mahatabel  for  life,  with  re- 
mainder in  fee  to  such  children  as  might  be 
born  of  the  marriage  with  her  then  husband. 
It  would  have  been  a  contingent  remainder, 
because  it  might  happen  that  there  would  be 
no  issue  of  the  marriage,  and,  at  all  events, 
there  would  be  uncertainty,  in  contempla- 
tion of  law,  as  to  the  number  who  would 
take  as  remainder- men;  but,  when  the  re- 
mainder did  vest  in  her  children  at  her  death, 
it  would  vest  in  fee-simple,  not  restrained  to 
any  particular  heirs,  but  inheritable  by  all 
of  their  heirs  alike.  We  do  not  think  that 
it  is  necessary  to  discuss  or  construe  section 
1329  of  the  Code,  in  order  to  decide  the  ques- 
tions presented  in  this  case.  We  hold  that 
the  plaintiffs  are  entitled  to  recover,  and 
there  was  no  error  in  the  ruling  of  the  judge 
below.    The  judgment  must  be  affirmed. 


(UB  N.  C.  90) 

Hardin  v.  Lbdbbttbb. 

(Supreme  Cowtof  North  Carolina.  Ma7l4,1880L) 

RlFXRlAM  RiaHTS— Bvn>BKo>— Nbouobnob. 

1.  In  an  action  for  injury  to  plaintiff's  mill  by 
backing  water  thereon,  thus  interfering  with  It* 
operation,  the  admission  of  evidence  tiiat  the  mill 
was  not  worth  more  than  half  aS  much  after  the 
injury  as  before,  and  would  not  do  more  than 
half  the  work,  if  error,  Is  obviated  by  an  in- 
struction that  the  jury  shall  consider.  In  estimat- 
ing damages,  not  the  capacity  of  plalntUTs  ma- 
chinery before  and  after  the  injury,  but,  "in  gen- 
eral, toe  loss  of  capacity,  the  amount  of  business 
generally  done,  the  loss  of  business,  if  an^,  by  the 
loss  of  the  capacity  to  do  business  occasioned  b) 
the  Injury. " 

2.  Flaintifl,  in  order  to  take  water  from  a  point 
higher  up  the  creek,  had  removed  his  dams  at  his 
null,  thus  causing  the  rubbish  to  fill  defendant's 
pond,  whereby  the  water  was  raised,  and  the  in- 
jury sued  for  occasioned.  Held,  that  evidence  was 
admissible  that  a  former  owner  of  defendant's 
dam,  from  whom  defendant  obtained  it,  would  oo- 
casionally  raise  the  flood-gates  In  suon  dam,  and 
let  the  rubbish  pass  out  with  the  water,  thus  re- 
lieving plaintiff's  mill;  that  defendant  had  been 
told  this  and  requested  to  do  the  same,  and  that 
the  pond  was  filling  up  faster  than  ever  by  reaso" 
of  the  shutting  down  of  the  flood-gatea. 


Digitized  by 


Google 


642 


SOUTHEASTERN  EEPOBTEU,  TOL.  9. 


(X.  C. 


3.  The  injnry  sued  for  being  cansed  by  defend- 
ant's refusal  to  open  the  flood-gates,  he  alone  was 
in  fault,  and  platntUfs  removal  of  his  dams  was 
not  contributory  negligence. 

Appeal  from  superior  court,  Rutherford 
county;  James  C.  MaoRae,  Judge. 

Action  by  W.  J.  Hardin  against  R.  O.  Led- 
better.  Judgment  for  plaintiff,  and  defend- 
ant appeals. 

Mr.  Forney,  Mr.  MisBrayer,  Hoke  *  Hoke, 
Mr.  /orae«,aad  Battle  i£  if ordecai,  for  appel- 
lant.    Vf.  P.  Bynum,  for  appellee. 

Smith,  0.  J.  This  suit,  begun  on  April 
21, 1885,  is  prosecuted  by  the  plHintiff  for  the 
recovery  of  damages  sustained  in  working 
his  water-mill  upon  Holland's  creek  by  the 
ponding  of  the  water  back  upon  his  wheel  by 
the  defendant,  who  owns  and  operates  a  sim- 
ilar mill  below  and  on  the  same  stream.  Up- 
on the  trial  issues  were  submitted  to  the  jury 
which,  with  their  findings  tliereon  under  the 
directionsof  the  court,  are  as  follows:  (1)  Is 
the  plaintiff  endamaged  by  the  defendant's 
ponding  water  back  on  bis  water-wheel? 
Yes.  (2)  What  amount  of  annual  damages 
is  the  plainti/T  entitled  to  recover?  One  hun- 
dred dollars.  (3)  Is  the  defendant  damaged 
by  the  wrongful  act  of  the  plaintiff,  as  al- 
leged in  the  counter-claim,  and,  if  so,  bow 
much  ?  No.  The  general  facts  of  the  case, 
out  of  which  the  controversy  grows,  may  be 
i«uramarily  and  sutSciently  stated  to  render 
intelligible  the  rulings  and  the  exceptions 
thereto  presented  in  the  appeal,  without  a 
tedious  repetition  of  the  testimony  in  detail. 
The  defendant  owns  and  operate  a  public 
mill  on  the  creek,  below  that  of  the  plaintiff, 
and  the  complaint  is  that  hia  dam  punds  the 
water  back  upon  the  water-wheel  of  the 
plaintiff,  so  as  largely  to  interfere  with  its 
power  and  driving  capacity.  The  plaintiff 
at  Qrst  used  a  wheel  of  18  feet  diameter, 
which,  to  obviate  in  some  degree  the  diffi- 
culty, be  reduced  in  size  by  two  feet.  He 
had  also  constructed  two  dams  which,  for  the 
same  purpose,  he  removed,  and  tapped  the 
oreek  at  a  point  higher  up,  and  brought  the 
water  thence  down  to  his  wheel,  (an  over- 
shot wheel,)  thereby  giving  It  increased 
power  to  do  the  work.  In  consequence  of 
the  large  volume  of  water  descending  after 
the  removalof  the  plaintiff's  dam,  and  carry- 
ing with  it  the  accumulated  mud,  sand,  and 
rubbish  above,  the  defendant's  pond  became 
filled  therewith  to  a  degree  that  the  raised 
water  in  defendant's  pond  interfered,  as  be- 
fore, with  the  workingcapacity  of  plaintiff's 
mill,  for  the  Injurious  consequences  whereof 
in  the  loss  of  patronage  the  present  suit  is 
brought.  It  appears  that  tliere  is  a  waste  gate- 
way on  the  defendant's  dam,  which,  by  open- 
ing, would  let  pass  the  mud  and  sand,  and  was 
80  permitted  to  be  used  by  the  former  owner 
ftom  whom  the  defendant  obtained  the  prop- 
erty. The  plainti  ff  demanded  that  the  defend- 
ant should  allow  the  opening  of  this  outlet  for 
the  accumulated  dirt,  which  was  refused, 
the  defendant  saying  that  if  he  did  so  be 


would  expose  himself  to  a  claim  for  daraagrfl 
from  proprietors  below  him,  and  he  demand- 
ed compensation  for  the  Injury  to  his  lands 
from  the  mud  deposit  formed  in  his  pond. 
There  was  much  testimony  offered  upon  the 
controverted  matters  and  upon  the  extent  of 
the  injnry  in  the  value  of  the  plaintiff's  prop* 
erty,  and  from  its  crippled  condition  and  in- 
ability to  do  its  former  work. 

This  brief  statement  of  the  caso  will  suf- 
fice for  a  proper  understanding  of  the  excep- 
tions taki'n  during  the  progress  of  the  exami- 
nation of  the  witnesses,  of  the  defendant's 
prayer  for  instructions,  and  the  instructions 
under  which  the  jury  arrived  at  their  verdict. 
The  instructions  asked  are  as  follows:  (1) 
If  the  jury  shall  And  that  the  plaintiff  la  in- 
jured by  the  ponding  back  of  water  on  his 
wheel,  and  the  injury  results  from  the  con- 
curring acts  of  each,  and  proceeds  from  his 
tearing  down  of  his  dams  as  the  immediate 
and  proximat«  cause  of  his  damage,  he  is  not 
entitled  to  recover.  (2)  That  if  the  jury  find 
that  the  plaintiff's  mill  pond  was  from  1^  to 
2  miles  long,  and  contained  accumulations  of 
mud  and  sand  deposited  during  25  or  more 
years,  and  the  dams  were  removed  daring 
the  limited  time  mentioned  by  tlie  witnesses, 
this  would  be  contributory  negligence,  and  a 
t»r  to  plaintiff's  recovery.  (3)  That  the 
plaintiff  was  under  legal  obligation  to  use 
such  care  and  prudence  in  removing  his  dams 
as  not  to  cause  the  overflow  of  the  banks  be- 
low; and,  if  done  in  such  manner  as  to  fill 
up  and  close  the  natural  channel  of  the  creek, 
it  would  be  contributory  negligence,  depriv- 
ing him  of  any  right  of  action  for  resultant 
injury.  (4)  That  plaintiff  is  only  entitled  to 
the  natural  flow  and  fall  of  the  creek  for 
drainage,  and  if,  in  tearing  down  bis  dam, 
an  iiuusual  discharge  of  mud  and  sand  was 
precipitated,  from  which  the  damage  proceed- 
ed, he  cannot  recover.  (5)  That  defendant, 
having  a  right  to  maintain  his  own  dam  un- 
less he  thereby  ponded  the  water,  and  if  no 
injury  would  have  followed  but  for  plaintiff's 
removal  of  his  own  dam,  be  cannot  recover. 
(C)  That  the  money,  if  any,  should  be  meas- 
ured by  the  toll  lost  in  consequence  of  plain- 
tiff's inability  to  earn  it  by  reason  of  his  be- 
ing compelled  to  diminish  the  size  of  bis 
water-wheel.  (7)  That  his  recovery  should 
be  limited  to  the  impairment  in  value  of  his 
mill.  (8)  That  if  no  such  loss  occurred 
plaintiff  has  suffered  no  damage,  and  there  is 
no  evidence  of  such  loss. 

The  court,  after  presenting  the  contending 
claims  of  the  parties,  each  charging  the  other 
with  causing  damage,  proceeds  to  charge  as 
follows:  "Is  the  plaintiff  endamaged  by  the 
defendant's  ponding  water  back  tin  plaintiff's 
water-wheel?  There  is  no  question  here 
about  any  claimed  right  of  prescription  or 
otherwise  on  the  part  of  the  defendant  to 
pond  his  water  as  far  back  as  plaintiff's 
wheel.  He  says  be  does  not  do  it,  but,  it 
done  at  all,  it  is  done  by  plaintiff's  own  act. 
To  reach  the  truth  and  justice  of  the  matt-er 
it  is  necessary  for  us  to  consider  what  ibb 
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lights  of  each  partj  are  in  the  premises. 
These  parties,  being  upper  and  lower  pro- 
prietors of  the  land  on  Holland's  creek,  are 
each  entitled  to  make  such  ifse  of  the  water 
as  it  passes  through  his  land  as  be  may  choose, 
and  then  let  it  pass  on  to  the  use  of  those  be- 
low; but  he  must  so  use  it  as  not  to  Injure 
another.  The  defendant  has  no  right  to 
hold  such  an  amount  of  water  as  will  pond 
back  upon  the  plaintiff,  the  upper  proprietor, 
and  if  by  defendant's  act  the  water  is  caused  to 
so  pond  back  upon  plaintiffi's  wheel  the  plain- 
tift  is  damaged  thereby;  but  if  the  ponding 
back  is  caused  by  the  wrongful  actof  theplain- 
tifT  himself,  he  cannot  be  said  to  be  injured 
by  the  defendant,  and  if  the  plaintiff's  act  ia 
wrongful,  and  concurs  with  a  wrongful  act 
on  the  part  of  defendant,  and  both  the  acts 
together  produced  tlie  injury,  it  cannot  be  said 
to  have  been  done  by  tlie  defendant.  What 
will  amount  to  a  wrongful  act  on  the  part 
of  the  plaintiff?  If  he  has  a  mill,  and  keeps 
up  a  dam,  after  his  pond  is  filled  the  water 
must  be  permitted  to  flow  on  in  its  natural 
and  ordinary  course;  not  to  withhold  from  be- 
low the  usual  flow,  nor  to  force  upon  the 
lower  proprietor  a  greater  flow  than  usual,  as 
far  ns  this  can  be  done  consistently  with  the 
carrying  on  of  the  ordinary  business  of  his 
mills.  There  is  no  law  that  requires  one 
who  has  a  mill  to  continue  in  the  business. 
He  may  take  down  his  dam,  provided  he  does 
80  in  such  a  gradual  way  as  not  to  inject  at 
one  time  a  larger  body  of  water,  or  what  the 
water  carries  with  it  in  its  natural  flow,  upon 
the  lower  proprietor  to  his  injury.  If,  how- 
ever, he  takes  the  proper  precaution,  and  in 
taking  away  his  dam  makes  the  flow  so 
£pradual  that  the  lower  proprietor  can  reason- 
ably lake  care  of  his  own  property,  and  avoid 
injury  by  opening  his  flood-gates  or  other- 
wise, his  act  is  not  wrongful,  and  it  is  tiie  du- 
ty of  the  defendant  to  take  such  precautions  on 
bis  part  that  he  shall  not,  by  keeping  his  dam 
closed,  or  by  failure  to  make  any  other  pro- 
visions, permit  the  sand  and  mud  to  accumu- 
late in  his  pond,  and  so  prevent  the  usual 
and  ordinary  flow  of  the  stream  by  plaintiff's 
mill,  and  pond  water  back  on  plaintiff's 
wheel;  and  if  plaintiff  used  the  precautions  I 
have  described  as  necessary  to  be  done  by 
him,  and  if  it  was  by  the  act  or  refusal  to  act 
of  defendant  that  the  water  was  ponded  back, 
and  if  you  find  that  it  was  ponded  back  on 
plaintiff's  wheel,  you  will  respond  to  the  first 
issue,  'Yes.'  If  the  plaintiff  was  in  fault 
and  caused'  the  water,  sand,  mud,  and  trash 
to  be  forced  upon  the  defendant's  dam,  or  into 
his  pond,  or  caused  the  sand  to  accumulate 
near  bis  own  mill,  when  by  proper  precaution 
he  might  have  avoided  this  result,  be  cannot 
be  said  to  have  been  injured  by  the  defend- 
ant, and  you  should  answer,  •  No.'  You  have 
heard  the  testimony  oh  both  sides  as  to  the 
manner  in  which  the  plaintiff's  dam  was 
opened,  and  it  is  for  yon  to  say  whether  he 
did  use  all  necessary  precaution  to  avoid  in- 
jury to  his  neighbor  below.  If  you  say  'Yes ' 
to  the  first  issue,  you  will  consider  the  next. 


What  amount  of  annnal  damage  is  plaintiff 
entitled  to  recover  thereby, — that  is,  under 
the  statute?  What  are  his  annual  damages? 
What  is  the  average  yearly  damage  ?  It  would 
not  be  fair  for  you  to  measure  his  damage  by 
the  capacity  of  his  machinery  before  and  after 
the  injury.  But  you  must  consider  in  gen- 
eral the  loss  of  capacity;  the  amountof  busi- 
ness generally  done;  the  loss  of  business,  it 
any,  by  the  loss  of  the  capacity  to  do  business 
occasioned  by  the  injury;  and  ascertain  wliat 
would  be  a  fair  assessment  of  each  year's 
damage  from  one  year  before  the  action  up 
to  the  time  of  the  trial,  or  an  average  yearly 
loss.  The  action  was  brought  to  spring  term, 
1885.  So  you  can,  if  you  find  any  damages, 
go  back  and  consider  what  is  the  average 
damage  for  about  three  years,  which  will 
bring  you  up  to  the  time  of  the  trial.  You 
are  to  give  damages  in  gross  forall  the  time, 
but  the  yearly  damage.  You  may  average 
it  so  much  a  year,  or  you  may  say,  how  much 
for  1885?  how  much  for  1886?  how  much  for 
1887,  up  to  this  date?  If  however,  you  have 
responded  '  No '  to  the  first  issue,  you  will 
respond  to  the  second  issue  'none,'  and  pro- 
ceed to  the  third  and  last  issue."  The  charge 
u()on  the  third  issue  is  omitted  as  unnecessary 
for  the  proper  presentation  of  the  case.  De- 
fendant excepted  to  the  failure  of  the  court 
to  give  the  instructions  asked  by  him,  and  to 
the  instructions  as  given.  The  jury  re- 
sponded to  the  first  issue,  "Yes;"  second  is- 
sue, "«100;"  tliird  issue,  "No." 

The  exceptions  to  rulings  upon  evidence 
are  these:  "Theplalntiff,  among  other  things, 
testifies  that  the  value  of  his  mill  some  eight 
years  ago,  before  the  action,  and  after  he  had 
put  in  a  new  18-(oot  wheel,  the  same  size  of 
the  old  one,  was  94,000  or  $5,000,  and  it  is 
not  worth  now  more  than  half  what  it  was  at 
the  start;  it  will  not  do  more  than  half  the 
grinding.  Defendant  objected  to  the  testi- 
mony as  to  the  value  of  the  mill,  and  sug- 
gested that  the  question  should  be  as  to  the 
capacity  of  the  mill. 

"First  Exception.  Objection  overruled, 
and  defendant  excepted.  Plaintiff,  being 
asked  as  to  the  capacity  of  his  mill  before  th« 

? ending  back,  said  it  would  then  grind  front 
5  to  80  bushels  of  grain,  and  would  gin  4 
or  5  bales  of  cotton  a  day. 

"Second  Exception.  Defendant  objected; 
objection  overruled;  defendant  excepted. 
Plaintiff  further  testified  that  he  had  ground 
about  12,000  bushels  of  grain  and  ginned  o* 
an  average  about  75  bales  of  cotton  a  year 
and  that  now  he  did  not  grind  more  thai 
6,000  bushels  of  grain  a  year,  and  about  4( 
bales  of  cotton,  on  account  of  the  loss  oi 
power.'  Objected  to  by  defendant ;  overrule<^ 
and  defendant  excepted. 

"Third  Exception.  Plaintiff  further  test! 
fled  that  he  went  to  see  defendant  about  tlu 
water,  and  told  him  that  it  was  backing  on  his 
(plaintiff's)  wheel,  and  injuring  plaintiff,  and 
he  would  like  for  defendant  to  draw  his  flood- 
gates, and  let  off  his  water,  and  let  the  mud 
and  sawdust,  etc.,  which  had  accumulated  in 
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his  pond,  pass  through;  that  that  had  been 
the  rule  heretofore  with  plaintiff  and  White- 
sides,  the  former  owner  of  defendant's  mill, 
that  the  flood-gates  were  to  be  opened,  and 
the  water  drawn  off  occasionally;  that  de- 
fendant said  hecouid  not  do  anything  of  that 
kind;  that  plaintiff  told  defendant  that  he  had 
better  cat  a  race,  like  plaintiff  had  done,  and 
run  his  mill  by  the  race  instead  of  the  pond. 
Defendant  said  it  would  cost  him  $300  or 
8400,  and  he  could  not  afford  it.  Plaintiff 
told  him  that  he  (plaintiff)  would  cut  it  for 
8100,  and  guaranty  that  it  would  not  stop 
his  mill  two  hours,  and  that,  unless  some- 
thing was  done  to  relieve  him,  plaintiff  would 
have  to  sue.  Defendant  said  that  if  plaintiff 
wanted  to  put  it  in  law  to  go  ahead;  hecouid 
stand  it  if  plaintiff  could.  To  all  this  con- 
versation with  defendant,  defendant  objected4 
Objection  overruled.    Defendant  excepted. 

" Fourth  Exception.  Plaintiff  further  tes- 
tified that  Whitesides,  the  former  owner  of 
the  mill  now  owned  by  defendant,  would 
raise  the  flood-gates  occasionally  to  let  the 
water  and  mud  and  sand  out,  and  it  would 
relieve  plaintiff's  wheel.  Defendant  objected 
to  the  testimony  as  to  what  Whitesides  did. 
Objection  overruled.    Defendant  excepted. 

"Fifth  Exception.  Plaintiff  furtlier  tes- 
tified that  the  pond  was  filling  up  gradually 
all  the  time  while  Whitesides  owned  it,  but 
not  so  rapidly  as  it  had  si  nee  defendant  owned 
it,  on  account  of  the  occasional  opening  of 
the  gates  by  Whitesides.  Defendant  objected. 
Overruled..    Defendant  excepted. 

"Sixth  Exception.  D.  O.  Hardin,  a  wit- 
ness for  plaintiff,  testified  that  when  plaintiff 
repaired  the  mill  and  put  in  the  new  18-foot 
wheel,  the  capacity  of  the  mill  was  about  76 
bushels  of  grain  per  day.  Objected  to  by 
defendant.   Overruled.  Defendant  excepted. 

"SmenthBxeeptUm.  John  Hardin  testified 
that  the  capacity  of  plaintiff's  mill  before  the 
ponding  back  upon  the  wheel  was  about  75 
bushels  of  grain  per  day.  Objected  to  by  de- 
fendant.   Overruled.    Defendant  excepted. 

"Eighth  Exception.  David  Houser  testi- 
fied for  plaintiff  that  there  was  considerable 
difference  in  power  with  the  16-foot  wheel 
instead  of  the  18-foot  wheel.  It  would  run 
two  runners  with  the  lij-foot  wheel.  Wit- 
ness never  saw  the  16-foot  wheel  tried,  but 
the  change  to  the  16-fout  wheel  would  injure 
the  value  of  the  mill. 

"Ninth  Exception.  Defendant  objected. 
Overruled.    Defendant  excepted." 

The  objection  to  the  testimony  embraced 
in  the  two  first  exceptions,  if  possessed  of 
force,  is  obviated  by  the  rule  for  assessing 
damages  laid  down  by  the  court,  and,  as  re- 
lating to  the  extent  of  the  capacity  of  the 
mill  and  its  operations  in  connection  with 
their  impairment  for  want  of  water-power, 
the  testimony  was  pertinent  and  proper,  and 
at  least  rendered  so  in  the  effect  given  to  it 
by  the  judge  in  his  charge  to  the  jury. 

Without  specifying  the  other  exceptions  to 
the  testimony  admitted,  a  single  general  an- 
swer will  dispose  of  them  alL    The  testimony 


shows  that  Whitesides,  a  former  proprietor, 
would,  when  owner,  raise  the  flood-gates  oc- 
casionally, and  let  the  mud  pass  out  of  his 
pond  with  the  'water,  and  thus  relieve  the 
plaintiff's  wheel,  and  this  was  communicated 
to  defendant  with  a  request  that  be  should 
do  the  same;  that  the  pond  was  now  filling 
up  faster  tliau  before  because  of  the  shutting 
down  of  the  waste  water-gates.  The  other 
evidence  objected  to  was  of  the  kind  men- 
tioned in  the  first  two  exceptions.  In  our 
opinion,  the  evidence  all  bore  upon  the  sub- 
ject-matter of  controversy  and  was  compe- 
tent. We  think  the  law  was  correctly  laid 
down  by  the  court  in  the  charge  to  the  jury, 
and  fully  meets  all  the  just  demands  of  ap- 
pellant. The  facts  were  few  and  simple. 
The  plaintiff  had  an  undoubted  right  to  make 
the  improvement  by  taking  the  water  of  the 
creek  at  a  higher  point,  and  in  order  thereto 
to  take  away  his  own  dams.  The  damage 
from  the  descending  mud  and  water  arose 
from  its  stoppage  by  the  defendant,  and  this 
could  have  been  avoided  by  the  opening  of 
his  flood-gates.  His  refusal  to  do  this  was 
the  cause  of  the  last  flow,  and  he  was  conse- 
quently alone  in  fault.  It  was  not  a  case  of 
concurring  negligence,  but  the  negligence,  if 
of  any  oue,  of  the  defendant  alone.  The 
principle  underlying  and  regulating  the  rela- 
tions of  adjoining  owners  of  water-power  on 
the  same  stream  is  very  concisely  and  truly 
set  out  in  the  directions  given  to  the  jury, 
and  is  embraced  in  the  Latin  sentence  aio 
utere  tuo,  ut  alienum  non  Icedas.  The  de- 
fendant, if  he  could  do  so  without  self-injury, 
should  not  have  needlessly  obstructed  the 
passing  of  the  mud  and  sand  that  entered  his 
own  pond  out  of  it  into  the  current  below. 
We  see  no  error,  and  aflBrm  the  judgment. 

We  have  noticed  only  the  case  made  out  by 
the  judge,  but  we  repeat  the  remark  so  often 
made,  that  no  instruction  terminating  in  tell- 
ing the  jury  that  plaintiff  cannot  recover  is 
in  form  to  meet  the  issues  of  fact,  nor  should 
be  given.    Judgment  affirmed. 


BooNB  «t  al. «, 
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{Supreme  Court  of  North  CwroUna.  Mayl4,1889.) 
Wills— ATTBBTATioir  bt  Dbvisbb. 
Code  N.  C.  {{.21S6,  2147,  provide  that  aU  wills 
shall  be  snbsoribed  by  two  witnesses  at  least,  and 
that  bequests  to  persons  who  attest  the  wUl  shall 
be  void,  and  such  persons  admitted  as  witnesses 
to  prove  the  wUL  A  devisee  signed  the  will  in  the 
usual  place  for  witnesses'  signatures,  under  the 
names  of  two  other  witnesses,  one  of  whom  signed 
by  mark,  bu^  on  probate  of  the  will,  devisee  was 
not  examined  as  a  witness.  Held,  in  an  action  br 
the  testator's  heirs  amlnst  the  devisee  for  the  land, 
that  evidence  was  admissible  to  show  that  tiie  de- 
visee was  not  requested  and  did  not  consent  to  sign 
the  will  as  a  witness,  but  simply  signed  it  to  attest 
the  signature  of  that  witness  who  signed  by  mark. 

Appeal  from  superior  court,  Halifax  coun- 
ty; MaoBab,  Judge. 

Action  by  J.  J.  Boone  and  others  against 
J.  B.  Lewis,  to  recover  possession  of  land. 

The  plaintiffs,  other  than  J.  J.  Boone,  are 
the  heirs  at  law  of  Hanly  Carlisle,  who  died 
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in  1871,  leaving  a  last  will  and  testament, 
wliich  was  duly  proven,  in  and  by  which  he 
devised  to  his  wife,  who  survived  bim.  the 
land  in  question  for  her  life,  remainder  in  fee 
to  defendant.  The  life-tenant  having  died, 
defendant  took  and  had  possession  of  the 
land  at  and  before  the  bringing  of  this  action, 
and  refused  to  give  possession  thereof  to 
plaintiffs,  upon  their  demand  for  the  same. 
The  following  is  a  copy  of  so  much  of  the 
will  as  it  is  necessary  to  set  forth: 

"Witness  my  hand  and  seal  this  7th  day 
of  January,  A.  D.  1871. 

his 

"Hardt    X    Cablislb. 

mark 

"Witness:    W.  H.  Jonbs. 
his 
"David    X    Lewis. 

mat^ 
"James  B.  Lewis." 

The  plaintiffs  allege  that  the  defendant  is 
the  same  James  B.  Lswis  who  purports  to  be 
one,  and  the  third  in  order,  of  the  subscril)- 
ing  witnesses  to  this  will,  and  insists  that, 
therefore,  the  devise  to  him  is  void,  under 
Code  N.  C  §  2147.  On  the  trial  defendant 
offered  to  prove  by  one  W.  H.  Jones,  who 
testified  that  the  will  of  Hardy  Carlisle  was 
written  by  bim,  that  witness  and  David 
Lewis  signed  the  will  of  Hardy  Carlisle  as 
witnesses  in  the  presence  of  the  testator; 
that  the  witness,  seeing  that  David  Lewis 
had  signed  by  making  bis  cross-mark,  said  it 
was  necessary  to  have  a  witness  to  that  cross- 
mark,  and  called  upon  the  defendant  to  sign 
as  a  witness  to  David  Lewis'  cross-mark, 
and  James  B.  Lewis,  the  defendant,  signed 
the  paper  for  that  purpose  only;  tliat  the  tes- 
tator did  not  request  J.  B.  Lewis  to  witness 
bis  will,  but  did  request  W.  H.  Jones  and 
David  Lewis  to  do  so;  and  that  J.  B.  Lewis 
did  not  testify  on  the  probate  of  said  will. 
On  plaintiffs'  objection,  this  evidence  was 
excluded,  and  defendant  excepted.  Judg- 
ment for  plaiutiffs.  and  defendant  appeals. 

R.  O.  Burton,  Jr.,  and  David  Bell,  for  ap- 
pellant.   Thoa.  N.  HUl,  for  respondents. 

Merrihon,  J.  The  statute  (Code,  §  2147) 
provides  that  "if  any  person  snail  attest  the 
execution  of  any  will,  to  whom  or  to  whose 
wife  or  husband  any  beneficial  devise,  estate, 
interest,  legacy,  or  apportionment,  of  or  af- 
fecting any  real  or  personal  estate,  shall  be 
thereby  given  or  made,  such  devise,  estate, 
interest,  legacy,  or  apportionment  shall,  so 
far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  the  wife  or 
husband  of  such  person,  or  any  person 
Claiming  nnder  such  person,  or  wife,  or 
husband,  be  void;  and  such  person,  so  attest- 
ing, shall  be  admitted  as  a  witness  to  prove 
the  execution  of  such  will,  or  the  validity  or 
invalidity  thereof."  The  obvious  purpose 
of  this  provision  is  to  prevent  incentive  to 
perjury,  and  ineligibility  and  incompetency 
of  witnesses  of  wills,  by  reason  of  interest, 
who  consented  and  undertook  to  be  such  at 
the  time  the  will  was  executed.    Such  a  wit- 


ness, in  all  respects  eligible,  assumes  a  se- 
rious duty  and  a  legal  relation  to  the  will  nec- 
essary to  its  validity,  if  there  be  but  two  wit- 
nesses to  it,  and  an  important  one,  however 
many  there  may  be,  that  he  caimot  cast  off 
and  rid  himself  of  for  any  cause,  at  his  will 
and  pleasure;  certainly  not,  unless  he  sliall 
do  so  with  the  consent  of  the  maker  of  the 
will  in  his  life-time.  The  statute  (Code, 
§  2136)  prescribes  that  all  wills  to  be  proved 
by  attesting  witnesses  shall  Im  "subscribed 
in  his  [the  maker's]  presence,  by  two  wit- 
nesses at  least, "  etc.  Thus  it  is  made  essen- 
tial to  have  such  witnesses.  They  consent  to 
be  and  subscribe  the  will  as  such,  in  the  pres- 
ence of  the  maker,  for  all  proper  legal  pur- 
poses in  that  connection.  They  thus  become 
identified  with  the  will,  and  the  law  justly 
holds  them  to  such  relation,  and  the  legal 
consequences  of  it.  Otherwise  a  witness 
might  defeat  it  after  he  had  consented  to  wit- 
ness and  had  witnessed  its  execution.  But 
such  relation  with  the  will  must  indeed  exist. 
The  witness  must  Iiave  consented  to  Im  and 
must  have  subscribed  the  will  as  a  witness 
thereof,  in  the  presence  of  the  maker  of  it. 
Otherwise  the  subscritier  Is  no  such  witness. 
It  is  not  sufficient  that  the  subscriber  care- 
lessly, or  for  some  other  purpose,  wrote  his 
name  at  or  about  the  place  where  such  wit- 
nesses usually  subscribe  their  names,  al- 
though, if  he  should  do  so,  there  might  arise 
a  presumption  of  fact,  nothing  to  the  con- 
trary appearing,  that  be  intended  to  become 
a  witness.  There  is  neither  principal  nor 
statutory  provision  that  necessarily  makes  a 
person  a  witness  to  a  will  merely  because  he 
subscribed  his  name  in  the  place  where  such 
witnesses  usually  subscribe  their  names ;  nor 
that  prevents  the  person  whose  name  is  so 
subscribed,  or  any  person  interested,  from 
explaining  bow  and  why  the  subscription 
came  to  l»  made,  and  that  in  fact  the  person 
so  subscribing  was  not  a  witness,  as  he  pur- 
ported by  the  writing  to  l)e.  The  subscrip- 
tion, in  such  connection,  would  be  evidence — 
strong  evidence — that  the  person  subscrib- 
ing intended  to  l>e  a  witness,  but  the  con- 
trary might  be  shown.  And  so,  also,  where 
the  subscriber,  in  such  connection  denied 
that  he  was  such  witness,  it  might  be  shown 
that  be  subscribed  as  such.  And  so,  also,  if 
the  subscribing  witnesses  were  dead,  while 
the  strung  presumption  would  be  that  they 
were  such,  especially  if  there  were  a  formal 
attestation  clause,  the  contrary  might  be 
shown.  Otherwise  the  grossest  injustice 
might  be  done  to  parties  claiming  under  or 
against  the  will,  and  also  to  persons  purport- 
ing to  be  witnesses,  but  who  really  were  not 
such,  because  of  facts  perfectly  explicable. 
Theob.  Wills,  30;  In  re  Wilson,  1  Prob.  & 
Div.  269;  Griffiths  v.  Griffiths,  2  Prob.  & 
Div.  300;  In  re  Sharman,  1  Prob.  &Div.  661 , 
Goods  of  Murphy,  8  Ir.  Eq.  800;  Old  v.  Old,  4 
Dev.  600;  Crowell  v.  Kirk,  3  Dev.  355;  BeU 
V.  Clark,  9  Ired.  239;  Hampton  v.  Hardin, 
88  N.  C.  592. 
It  may  be  that,  if  one  purporting  to  t)e  a 
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subscribing  witness  was  examined  in  the 
course  of  the  probate  proceeding  of  the  will, 
be  could  not  afterwards  be  allowed  to  say 
that  he  was  not  such  witness,  upon  the 
ground  that  it  was  settled  and  adjudged  that 
be  was.  But  certainly  this  cannot  be  so 
when  the  person  purporting  to  be  such  wit- 
ness was  not  examined,  and  not  before  the 
court,  as  a  third  witness  to  the  will  need  not 
be,  where  it  is  proved  in  common  form.  We 
cannot  conceive  of  an  adequate  reason  why 
such  a  witness,  not  so  before  the  probate 
court,  shall  be  precluded  after  the  will  is 
proved,  from  proving  before  a  court  having 
Jurisdiction,  in  a  proper  case,  when  it  bO' 
oomes  material  to  do  so,  ttiat  he  was  not  such 
witness.  Not  to  allow  him  to  do  so  might  do 
do  him  grievous  injustice.  It  is  true  such  a 
witness  might  have  a  strong  motive,  in  that 
the  testator  devised  or  bequeathed  to  him 
property  of  great  value,  to  commit  per- 
jury or  sntiorn  witnesses,  but  this  would 
weigh  against  him  in  addition  to  the  pre- 
sumption of  fact  that  he  subscribed  as  a  wit- 
ness. The  burden  of  proof  is  on  him,  and 
the  greater  it  will  be,  if  there  was  a  formal 
attestation  clause  to  the  will.  Moreover,  the 
motive  to  commit  perjury,  and  prevent  the 
cause  of  justice,  is  not  greater  in  such  case 
than  in  many  others  of  equal  importance. 
The  statutory  provision  first  above  recited 
does  not,  nor  does  any  other,  in  terms  or  by 
reasonable  implication,  prevent  the  person 
purporting  to  be  a  witness  to  a  will  from 
showing  in  any  proper  case  that  he  is  not 
such.  We  are  therefore  of  opinion  that  the 
testimony  offered  by  the  appellant  on  the 
trial, — which  was  objected  to  and  rejected  by 
the  court  as  incompetent,  should  have  been 
received.  If  it  bad  been  received,  it  would 
.  have  gone  directly  to  prove  that  the  appel- 
lant was  not  requested  by  the  testator,  nor 
did  be  consent  to  witness  the  will  under 
which  he  claimed;  that  he  simply  witnessed 
the  signature  of  a  witness  to  the  will,  who 
identified  himself  and  the  signature  as  his 
by  a  cross-mark,  supposing  that  such  attes- 
tation itself  required  a  witness.  The  appel- 
lant was  not  examined,  when  the  will  was 
proved,  as  a  witness  thereto,  or  at  all.  If  the 
facts  were  as  the  evidence  rejected  tended  to 
prove,  be  was  not  such  witness,  and,  as  we 
have  seen,  be  had  the  right  to  prove  that  he 
was  not.  So  far  as  appears,  the  evidence 
was  competent,  and  should  bare  been  re- 
ceived. 

The  learned  counsel  of  the  appellees,  in  his 
elaborate  and  well-considered  argument,  cited 
and  relied  upon  several  English  cases,  but 
upon  a  careful  examination  of  them  we  do 
not  think  they  seriously  contnivene  what  we 
have  said.  The  case  most  relied  upon  is  that 
of  Wigan  v.  Rowland,  II  Hare,  157,45Eng. 
Ch.  158.  In  that  case  there  was  a  complete 
formal  clause  of  attestation.  The  witness 
whose  right  was  in  question  attested  the  sig- 
natures of  two  subscribing  witnesses  to  the 
will,  who  each  made  his  cross-mark,  but  be 
did  not  subscribe  in  terms  as  a  witness  for 


that  purpose.  The  ▼ioe-chancellnr  held  in 
an  opinion  of  abont  half  a  dozen  lines  that, 
"upon  the  face  of  the  document  and  of  the 
attestation  clause,  the  defendant  Wigan  must 
be  held  to  be  a  witness  to  all  that  that  clause 
contained."  He  gave  no  reason  for  or  ex- 
planation of  the  grounds  of  his  decision,  nor 
did  he  cite  any  authorities.  The  case  is  not 
a  satisfactory  one,  as  it  seems  to  us,  and  cer- 
tainly  does  not  harmonize  with  other  Eng- 
lish  cases,  some  of  which  are  cited,  supra. 
He  admits  the  case  is  a  hard  one.  and  said 
that,  if  the  parol  evidence  was  admissible,  it 
would  not  be  sufficient  to  countervail  that 
which  the  written  document  afforded.  It 
would  seem  that  his  decision  could  rest  prop- 
erly only  on  that  ground.  In  Cozens  t. 
Crout,  42  Law  J.  Ch.  840,  the  witness 
really  subscribed  his  name  as  such  to  the 
will,  and  the  master  of  the  rolls  held  that,  al- 
though the  witness  subscribed  as  a  token  of 
approval  of  the  will,  at  the  request  of  tiie 
testator,  such  attestation  invalidated  the  be- 
quest; the  English  statute  being  almost  pre- 
cisely like  that  of  this  state.  In  Taylor  v. 
Mills,  1  Moody  &  R.  288,  it  was  held  by  Lord 
Denman,  C.  J.,  that  a  devise  to  a  subscrib- 
ing witness  to  the  will  was  void,  although 
there  were  other  witnesses  sufficient  in  num- 
ber to  prove  the  will.  He  said  to  counsel: 
"You  assume  too  much.  The  evidence  of 
the  devisee  was  not  wanted  on  this  particu- 
lar occasion,  but  it  might  be  wanted  on  other 
occasions.  Supposing  all  the  other  subscrib- 
ing witnesses  should  die,  would  not  the  evi- 
dence of  this  fourth  interested  witness  then 
become  necessary?"  In  Randfield  ▼.  Band- 
field,  32  Law  J.  Ch.  668.  the  witness  really 
attested  the  will. 

There  is  error.  The  appellant  is  entitled  to 
a  new  trial,  and  we  so  adjudge.  To  that  end 
let  this  opinion  be  certified  to  the  superior 
court    It  is  so  radered. 


OOt  N.  C.  285) 


Askew  e.  Askew  et  at. 

(Supreme  Court  tf  North  CctroUna.    UajVT, 
1889.) 

DOWBS— ASSIQMMSNT— HOKTOAOIS. 

L  Code  N.  C.  i  2103,  providing  that  dower  need 
not  be  assigned  In  each  distinct  tract  of  land  of 
which  a  husband  was  seised,  but  that  it  may  be 
allotted  in  one  or  more  tracts,  having  due  regard 
to  the  interest*  of  the  beirs  as  well  as  of  the  widow, 
does  not  authorize  the  assignment  of  one-Uiird  or 
all  the  lands  In  valne,  regardless  of  tiie  faot  that 
some  of  the  traota  are  Incumbered  by  mortgaffas 
In  whioh  the  wife  joined.  The  assignment  in  such 
case  should  be  of  one-third  of  each  separate  tesct, 
the  widow's  rights  being  protected  or  requiring 
the  mortgagee,  when  he  attempts  to  foreclose,  to 
resort  to  the  residue  of  the  land  and  the  rever- 
sionary interest  in  the  part  assigned  to  her  before 
selling  her  interest  in  that  tract. 

3.  It  is  also  error,  under  such  olroumstancea,  to 
allow  a  life-use  in  a  speciflo  sum  of  money  in  lien 
of  dower  in  one  of  the  mortgaged  tracts  not  con- 
sidered susceptible  of  partition,  as  until  a  sale 
is  made  the  value  of  the  use  of  one-third  of  the 
premises  cannot  he  definitely  known,  and,  If  it 
could,  her  interest  therein  is  fixed  by  law,  and 
does  not  depend  on  estimates  of  value. 

Appeal  from  superior  court.  Wake  county: 
Graves,  Judge. 


Digitized  by 


Google 


K.  G.) 


ASKEW  9.  ASKEW. 


647 


William  r.  Askew,  residing  In  Wake  coun- 
ty, died  in  the  month  of  November,  1887, 
leaving  bim  surviving  a  widow,  Harriet  J. 
Askew,  and  numerous  children,  and  seised 
and  possessed  of  a  large  estate,  real  and  per- 
sonal, all  of  which  in  his  will  he  devises  and 
bequeatlis  to  the  said  Harriet  J.  in  absolute 
property.  Upon  the  probate  of  the  will,  on 
the  4tb  day  of  January  next  after  bis  death, 
she  entereil  her  dissent  thereto,  and  there- 
upon filed  her  petition  for  an  allotment  of 
dower  in  the  lands  owned  by  the  deceased 
testator,  describing  them,  without  mention 
of  incumbrances  thereon,  against  the  children 
and  the  wives  and  husbands  of  such  as  were 
married;  and  such  proceedings  were  had 
therein  that  her  dower  was  duly  assigned  by 
commissioners,  who,  instead  of  separating 
the  paper-mill  land,  gave  to  her  a  fractional 
interest  in  the  money  value  thereof  as  an  en- 
tirety. Certain  creditors  were  thereupon  al- 
lowed to  intervene  and  contest  the  method 
pursued  in  making  the  assignment,  and  the 
facts  alleged  in  their  petition  are  agreed 
npon,  and  are,  in  substance,  as  follows: 

(1)  That  at  the  February  term,  1887,  of 
the  superior  court  of  Wake  county,  to-wit, 
on  the  10th  day  of  March,  1887,  in  an  action 
entitled  the  State  of  Korth  Carolina,  on  the 
relation  of  Annie  E.  Carr,  administratrix  of 
Minnie  Moore,  deceased,  and  Albert  G.  Carr, 
against  William  F.  Askew  and  others,  the 
plaintiffs  therein  recovered  Judgment  against 
the  defendants  therein  (the  defendant  Will- 
iam F.  Askew  being  principal  and  the  other 
defendants  being  sureties)  for  the  sum  of 
820,000,  to  be  discharged  upon  the  payment 
of  $10,000,  with  interest  thereon  from  the 
8th  day  of  March,  1887,  until  paid,  at  the 
rate  of  8  per  cent,  per  annum,  and  the  costs, 
which  said  jndgment  was  duly  docketed  in 
Wake  county. 

(2)  That  no  part  of  said  judgment  has  been 
paid,  but  the  same  now  remains  due  and  un- 
paid. 

(3)  That  on  the  lltb  day  of  November, 
1887,  the  said  William  F.  Askew  died,  leav- 
ing a  last  will  by  which  he  devised  and  be- 
queathed all  his  property,  both  real  and  per- 
sonal, to  his  wife,  Mrs.  Harriet  J.  Askew, 
which  said  will  was  probated  on  the  4th  day 
of  January,  1888,  and  duly  recorded;  and  on 
the  said  4th  day  of  January,  1888,  the  said 
Mrs.  Harriet  J.  Askew  dissented  from  the 
will. 

(4)  That  W.  A.  Smith,  one  of  the  defend- 
ants in  said  above-mentioned  judgment,  died 
intestate,  and  one  of  these  petitioners  was 
duly  appointed  administrator  of  liis  estate, 
and  qualified  according  to  law. 

(5)  That  on  the day  of ,  188-, 

David  Lewis,  one  of  the  defendants  in  said 
above-mentioned  judgment,  died  intestate, 
and  W.  C.  Stronach  and  Thomas  Johns,  two 
of  these  petitioners,  were  duly  appointed  ad- 
ministrators of  bis  estate,  and  qualified  ac- 
cording to  law. 

(6)  That  on  the  Slstday  of  March.  1888, 
Mrs.  Harriet  J.  Askew,  widow  of  William 


F.  Askew,  deceased,  having  dissented  from 
said  will,  instituted  proceedings  in  the  su- 
perior court  of  Wake  county  entitled  as  here- 
inbefore first  above,  asking  that  dower  l>e 
allotted  to  her,  by  metes  and  bounds,  in  the 
lands  of  lier  husband,  describing  the  same, 
as  will  more  particularly  appear  upon  refer- 
ence to  her  petition  filed. 

(7)  That  in  her  petition  for  dower  the  said 
Mrs.  HaiTiet  J.  Askew  alleged  that  her  said 
husband,  W.  F.  Askew,  at  the  time  of  his 
death,  was  seised  and  possessed  in  fee-simple 
of  certain  tracts  of  land,  describing  each,  and 
embracing  in  such  enumeration  all  of  the 
lands  of  her  husband,  whether  he  held  the 
legal  estate  therein,  or  only  an  equity  of  re- 
demption. 

(8)  That  said  petition  did  not  state  nor  did 
it  appear  anywhere  in  said  proceedings  that 
many  of  the  said  tracts  of  land  bad  been  con- 
veyed by  way  of  mortgage  by  W.  F.  Askew 
and  Harriet  J.  Askew,  Ills  wife,  (the  latter 
being  privily  examined  according  to  law.) 
in  his  life-time,  to  secure  large  sums  of  money, 
which  were  still  due  and  owing  at  the  time 
said  petition  was  filed  and  dower  assigned, 
as  will  hereinafter  more  particularly  appear. 

(9)  That  such  proceedings  were  had  from 
time  to  time  on  said  petition  for  dower  as 
resulted  in  having  allotted  to  her,  the  said 
Harriet  J.  Askew,  as  her  dower,  one-third  in 
value  of  the  entire  real  estate  of  her  husband; 
and  in  estimating  such  value  no  deduction 
was  made  for  the  amount  of  the  mortgages 
then  existing,  but  such  value  was  ascertained 
as  if  all  of  said  lands  were  entirely  free  from 
any  and  all  incumbrances. 

(10)  That  on  the  1st  day  of  May,  A.  D. 
1882,  the  Neuse  Manufacturing  Company 
sold  and  conveyed  to  William  F.  Askew  and 
his  heirs  certain  lands  and  personal  property, 
the  said  lands  being  as  follows:  One  tract  at 
the  Great  Falls  of  Neuse  river,  and  on  both 
sides  thereof,  and  including  the  falls,  con- 
taining 113  acres;  one  tract  lying  on  the 
north  side  of  Neuse  river,  containing  alx>ut 
37  acres,  being  the  tract  bought  of  £uis  Gar- 
rett by  A.  M.  High,  and  by  mesne  convey- 
ances to  Neuse  Manufacturing- Company; 
one  tract  adjoining  the  aforesaid  Falls  tract, 
containing  about  51  acres;  one  tract,  of 
which  Thomas  Garrett  died  seised,  lying  on 
the  north  side  of  Neuse  river,  adjoining  the 
aforesaid  Falls  tract,  and  containing  206 
acres;  one  tract  adjoining  the  lands  of  Na- 
than Bolton,  B.  L.  Allen,  and  J  M.  Crew- 
sbaw,  containing  50|  acres;  one  tract  con- 
taining about  1}  acres,  adjoining  the  lands 
of  B.  L.  Allen,  the  Falls  of  Neuse  Manu- 
facturing Company,  and  D.  D.  Fort;  one 
tract  adjoining  tlie  lands  of  B.  L.  Allen,  the 
Falls  of  Neuse  Manufacturing  Company,  and 
D.  D.  Fort,  known  as  the  "Gin  Lot,"— all 
of  said  lands  being  in  Wake  county.  And 
the  said  W.  F.  Askew  paid  a  part  of  the  pur- 
chase money  therefor,  and  on  the  said  1st 
day  of  May  executed  his  notes  for  the  balance 
of  the  purchase  money,  as  follows:  For  the 
sum  of  $12,000,  with  interest  at  the  rate  of 
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8  per  cent,  per  annum  from  the  1st  day  of 
July,  1882,  payabli-  semi-annually,  evidenced 
by  bis  12  notes  under  seal,  eacli  for  tlie  sum 
of  $1,000,  payable  10  years  after  date;  and 
to  secure  the  payment  of  said  purchase  mon- 
ey notes  lie,  the  said  William  F.  Askew  and 
Harriet  J.  Aslcew,  bis  wife,  made  out,  exe- 
cuted, and  delivered  to  the  said  the  Falls  of 
Neuse  Manufacturing  Company  a  deed  of 
mortgage,  contemporaneous  with  said  deed 
of  sale,  conveying  all  of  said  lands  which  lie. 
the  said  Askew,  had  purchased  of  the  Falls 
of  Neuse  Manufacturing  Company,  which 
said  deed  of  mortgage  was  duly  acknowl- 
edged and  reconlcd.  That  no  part  of  said 
balance  of  purchase  money  has  been  paid, 
and  the  interest  is  nowdue  thereon  from  the 
1st  day  of  July.  1887,  and  was  so  due  and 
unpaid  at  the  t.me  said  dower  was  allotted, 
as  hereinbefore  stated.  That  the  notes  for 
the  purchase  money  as  aforesaid  were  trans- 
ferred and  indorsed  for  value  by  the  Falls  of 
Keuse  Manufacturing  Company  to  Harriet 
J.  Askew  and  her  daughter.  Maggie  Moore 
Askew,  and  thoy  are  now  their  property, 
subject  to  a  cla^m  of  the  National  Bank  of 
Kaleigh,  N,  C. 

(11)  That  all  of  the  lands  mentioned  in 
the  preceding  panigruph  were  embraced  in 
the  petition  for  dower,  and  in  which  the  dow- 
er for  the  most  part  was  allotted. 

(12)  That  on  the  6th  day  of  November. 
1879,  William  F.  Askew,  being  indebted  to 
Mildred  Cauieron  in  tlie  sum  of  $4,000,  evi- 
denced by  his  bond  payable  on  the  6th  day 
of  November,  1882,  bearing  interest  from 
date  at  8  per  cent,  per  annum,  payable  semi- 
annually, evidenced  by  six  coupon  bonds  to 
secure  the  payment  of  such  indebtedness,  be 
and  his  wife,  Harriet  J.  Askew,  conveyed 
by  way  of  mortgage  to  John  W.  Graham, 
trustee,  the  lot  of  land  mentioned  and  de- 
scribed in  the  petition  for  dower  as  lying  in 
the  city  of  Raleigh;  being  lot  No.  36  and 
part  of  lot  20,  as  shown  by  Shaffer's  map  of 
said  city.  That  said  deed  of  mortgage  was 
duly  acknowledged  by  both  W.  F.  Askew 
and  Harriet  J.  Askew,  bis  wife,  and  duly 
recorded .  in  the  register's  office  of  Wake 
county.  That  no  part  of  said  indebtedness 
has  been  paid,  and  the  interest  is  now  due 
thereon  from  the  6th  day  of  May,  1887,  and 
was  so  due  and  unpaid  at  the  time  said  dower 
was  allotted,  as  hereinbefore  stilted.  That 
the  land  mentioned  in  this  paragraph  was 
embraced  in  the  petition  for  dower. 

(18)  Tliat  these  petitioners  had  no  notice 
of  the  proceedings  to  have  dower  assigned, 
and  were  nut  parties  thereto. 

(14)  That  they  are  informed  by  counsel 
learned  in  the  law  that  the  dower  assigned 
to  Harriet  J.  Askew,  as  hereinbefore  men- 
tioned, was  allotted  contrary  to  law,  in  that 
the  commissioners  should  have,  in  estimating 
the  value  of  the  real  estate  upon  which  the 
mortgages  above  stated  rested,  deducted  the 
aibount  thereof,  and  only  given  dower  in  its 
equity  of  redemption. 

(15)  That,  by  reason  of  the  allotment  of 


dower  as  aforesaid,  these  petitioners  believe, 
and  so  aver,  that  the  balance  of  the  real  es- 
tate of  W.  F  Askew,  not  covered  by  the 
dower  and  the  mortgages  aforesaid,  will 
prove  insufficient  to  pay  oil  and  discharge  the 
judgment  particularly  set  forth  in  the  first 
paragraph  of  this  petition,  and  said  balance 
will  faU  upon  the  estates  represented  by 
them. 

(16)  That  Spier  Whitaker.  who  is  the  ad- 
ministrator with  the  will  a.noxed  of  Will- 
iam F.  Askew,  deceased,  has  filed  a  petition 
in  the  superior  court  of  Wake  county,  ask- 
ing for  a  Sale  of  the  real  estate  of  bis  intes- 
tate with  which  to  pay  debts;  and  among 
other  allegations  contained  in  his  petition  is 
that  the  per:$onai  estate  of  the  said  William 
F.  Askew,  deceased,  according  to  the  best  of 
Ills  opinion  and  judgment,  is  worth  about 
$500. 

Whereupon  these  petitioners  ask  (1)  that 
the  judgment  made  on  November  24,  1888, 
in  the  proceedings  for  dower,  as  in  this  cause 
entitled,  confirming  the  report  of  the  jury  al- 
lotting dower  to  Harriet  J.  Askew,  be  set 
aside;  (2)  that  these  petitioners  be  allowed 
to  come  into  said  suit  as  parties  defendant, 
file  answers  to  said  petition  for  dower,  and 
except  to  the  report  of  the  jury  as  filed  there- 
in; (3)  and  for  such  other  and  further  relief 
as  the  nature  of  the  case  and  the  cause  of  jus- 
tice demands. 

Judgment  was  rendered  against  the  peti> 
tioners,  and  they  appeal. 

Oeo.  H.  Snow  and  A.  W.  Haywood,  for 
appellants.    J,  N.  Holding,  for  appellee. 

Smith,  G.  J.,  (^after  stating  the  facts  as 
above.)  The  complaint  made  by  appellants 
to  the  manner  in  which  dower  is  assigned, 
in  respect  to  the  lands  under  mortgage,  lies 
in  the  fact  thaU  one-third  of  each  as  a  whole, 
and  as  if  free  from  any  incumbering  debt, 
was  allowed,  instead  of  one-third  in  value  of 
the  equity  of  redemption;  that  is,  of  the  full 
estate  reduced  by  the  amount  of  the  incum- 
brance. Upon  tlie  ground  of  this  alleged  er- 
ror, and  for  its  correction,  redress  is  sought 
in  the  appeal  to  this  court.  The  commis- 
sioners have  placed  a  money  estimate  upon 
the  several  parcels  of  land  left  by  the  de- 
ceased, without  distinguishing  between  such 
tracts  as  are  and  sucli  tracts  as  are  not 
charged  in  deeds  of  trust  with  the  payment 
of  debts,  and  have  assigned  to  the  widow  the 
whole  of  the  three-acre  lot  at  Chapel  Hill, 
estimated  to  be  worth  $2,500,  for  her  life; 
have  assigned  to  her  no  part  of  the  lot  in  Ra- 
leigh, valued  at  $5,500,  and  subject  to  the 
incumbrance  of  a  secured  debt  due  to  Mildred 
Cameron  of  $4,000,  by  note  payable  Novem- 
ber 6,  1882,  and  bearing  interest  at  the  rate 
of  8  per  cent,  per  annum, — how  much  re- 
mains still  due  being  principal  and  interest 
from  May,  1887.  The  remaining  tracts,  which 
are  many  in  number,  and  are  grouped  to- 
gether as  a  body,  not  admitting  of  separation 
into  parts  without  impairment  in  value,  are 
put  at  a  valuation  of  $27,500,  and,  to  assuro 
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the  remaining  dower,  an  interest  fherein  of 
$7,833.33  is  assigned  as  a  charge  thereon. 
It  tl)ns  appeai-s  that  the  aggregate  value  of 
the  dower  is  made  up  of  an  estimate  of  the 
different  tracts,  as  if  all  were  free  from  in- 
cumbering liens,  and  apportioned  in  the  man- 
ner slated.  This  seems  to  have  been  done 
onder  the  statute  which  declares  that  the 
jury  or  commissioners  "shall  not  be  re- 
stricted to  assign  the  same  [dower]  In  every 
separate  and  distinct  tract  of  land,  but  may 
allot  her  dower  in  one  or  more  tracts,  having 
a  due  regard  to  the  interest  of  the  heirs  as 
well  as  to  the  right  of  the  widow."  Code, 
§2108. 

The  rule  is  well  settled  in  this  state,  what- 
ever may  be  the  decisions  elsewhere,  under 
our  statute  and  the  interpretation  put  upon 
it,  that  a  widow  is  entitled  to  dower  in  lands 
held  by  her  deceased  husband  under  a  bond 
for  title,  whether  the  purchase  money  has 
been  paid  or  part  of  it  remains  due,  and  also 
in  any  equity  of  redemption  in  lands  which 
have  been  conveyed  to  secure  a  debt  or  lia- 
bility. The  widow's  right  in  such  case,  as 
against  the  heir  or  devisee,  to  have  her 
dower  assigned  in  the  entire  tract,  and  the 
remaining  two-thirds,  as  well  as  the  rever- 
sionary interest  in  the  part  covered  by  the 
dower,  sold  in  exoneration,  when  the  per- 
sonal estate  is  not  sufficient,  and  her  dower 
only  sold  when  needed,  after  these  appropri- 
ations, to  pay  the-  secured  debt  or  discharge 
the  liability,  is  equally  well  settled.  Li 
Thompson  v.  Thompson,  1  Jones  (N.  C.) 
430,  it  is  decided  that  a  right  to  dower  existed 
in  lands  held  under  a  contract  to  convey, 
when  paid  for,  though  part  of  the  purchase 
money  was  due,  but  without  regard  to  its 
diminished  value  in  consequence  thereof,  and 
that  the  personal  estate  applicable  to  the 
debt  must  be  employed  in  relieving  the  land 
of  the  burdening  liability.  In  the  opinion  a 
doubt  is  expressed  as  to  whether  the  residue 
of  the  estate  in  the  land  should,  in  case  of 
failure  of  the  personal  property,  be  also  thus 
applied  in  relief  of  the  dower.  The  doubt 
was  resolved  in  favor  of  the  widow  in  Caroon 
▼.  Cooper,  63  N.  G.  886,  and  the  result  is  an- 
nounced in  these  words:  "Our  conclusion  is 
that  the  widow  is  entitled  to  have  dower  as- 
signed out  of  the  whole  tract,  and  cannot  be 
called  upon  until  it  is  ascertained  that  the  re- 
maining two-thirds  and  the  reversion  in  the 
one-thini,  covered  by  her  dower,  are  insuffi- 
cient to  pay  oft  the  incumbrance  of  the  pur- 
chase money. "  In  Creeoy  v.  Fearce,  69  N.  C.  67, 
the  doctrine  is  extended  and  made  to  embrace 
an  equity  of  redemption  in  lands  conveyed  in 
trust,  and,  while  the  residue  of  the  estate  out- 
side of  the  dower  must  be  put  in  the  forefront 
of  liability  in  discharging  the  incumbrance,  its 
full  amount  per  equity  has  no  priority  over 
other  debts  of  the  same  class,  out  of  the  per- 
sonal assets.  Its  residue,  after  the  reduction 
by  the  said  funds,  must  share  with  other 
debts  in  the  distribution  of  assets  in  the 
hands  of  the  administrator.  In  like  manner 
it  is  held  that  the  bankrupt  must  take,  when 


there  are  none  but  incumbered  lands,  bis  ex- 
empt real  estate  out  of  the  lands  estimated 
as  if  unincumbered.  Burton  v.  Spiers,  87 
N.  C.  87.  If  necessary,  however,  to  meet  the 
debt  or  liability  resting  upon  the  land,  the 
dower  must  also  go,  for  it  is  allotted  in  sub- 
ordination to  the  claim  of  the  creditor  to  full 
satisfaction  of  his  debt. 

It  is  obvious  that  the  doctrine  prevails 
only  in  reference  to  a  single  tract  of  land,  or 
several  conveyed  by  the  same  deed,  or  in- 
cluded in  the  same  contract,  and  determines 
the  relations  and  rights  of  parties  thereun- 
der. The  decisions  proceed  no  further.  In 
order  to  the  enforcement  of  the  widow's  equi- 
ty, the  dower  must  first  be  laid  off  in  the 
manner  directed  by  law,  and  when  the  cred- 
itor seeks,  by  a  specific  performance,  to  sub- 
ject the  land  to  bis  debt,  the  equity  of  the 
widow  springs  up  to  have  all  outside  of  her 
dower  estate  in  the  premises  sold,  and  the 
proceeds  thereof  first  applied  in  discharge  of 
the  debt;  so  that,  if  found  to  be  sufficient, 
she  may  have  her  dower  exonerated  or  re- 
duced to  a  sum  she  may  be  able  to  meet,  and 
thus  have  full  and  absolute  relief.  It  is  plain 
that  the  value  of  the  dower  is  the  allotted 
part  diminished  by  the  sum  necessary  to  be 
raised  for  its  relief,  after  exhausting  these 
resources  first  applicable,  and  this  value 
wonld  depend  upon  the  further  sum  to  be 
raised  out  of  the  dower  land  itself. 

It  would  be  manifestly  unjust  to  take  the 
full  value  of  incumbered  lands,  as  if  they 
were  free  from  incumbrance,  and  assess  oth- 
er lands  held  under  a  different  title  with  the 
entire  sum  in  awarding  dower  therein;  nor 
do  the  adjudications  referred  to  warrant  any 
such  course.  It  might  be,  as  perhaps  it  was 
so  considered  by  the  commissioners,  that  the 
lots  in  Raleigh  were  burdened  to  their  full 
value,  and  no  practical  benefit  would  be  se> 
cured  by  assigning  dower  therein,  and  surely 
one-third  of  that  portion  of  the  testator's  es- 
tate ought  not  to  be  allowed  to  swell  the  ag- 
gregate value  of  the  dower,  and  be  imposed 
on  other  lands.  It  is  equally  plain  that  the 
whole  lot  at  Chapel  Hill  should  not  be  as- 
signed, in  the  ateence  of  any  evidence  that 
her  dower  in  all  the  lands  would  be  of  equal 
value  with  that  lot  The  statute  which  au- 
thorizes the  assignment  of  the  dower  in  part 
of  the  lands,  instead  of  upon  each  separate 
tract,  has  reference  to  the  rights  and  inter- 
ests of  others  as  well  as  that  of  the  widow, 
and  the  exercise  of  the  power  mnst  be  in  the 
sound  discretion  of  the  commissioners,  and 
when  no  wrong  is  thereby  done  to  others. 
But  it  cannot  be  exercised  upon  the  basis  of 
the  rulings  appropriate  to  lands  held  under 
one  title,  and  subject  to  the  same  incum- 
brance. In  the  present  case  the  application 
is  a  simple  one,  for  the  allotment  of  dower, 
and  its  purpose  is  attained  by  an  assignment 
of  dower  in  each  separate  parcel.  It  is  im- 
possible to  tell  the  value  of  the  dower  in  the 
incumbered  estates,  until  there  has  been  a 
sale  of  the  outside  parts  and  the  reversion; 
nor  is  this  possible  before  an  assignment  and 
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'ocation  of  the  dower  have  been  in  fact  made, 
and  the  price  they  will  bring  ascertained. 
If  the  whole  tract  were  sold,  as  by  consent 
it  may  be,  the  fund  could  be  apportioned  be- 
tween the  creditors  and  the  widow;  but  this 
would  not  be  an  assignment  of  dower,  or  a 
speciSc  appropriation  of  land  as  such,  bnt  a 
division  of  the  money;  and  she  not  only  does 
not  assent  to  this,  but  demands  to  have  her 
dower  defined  and  set  apart  in  all  the  lands. 
It  is  plain  that  the  doctrine  established  in  the 
adjudications,  and  which  is  limited  to  lands 
under  one  and  the  same  trust,  cannot,  with 
any  justice,  be  carried  so  far  as  to  embrace 
lands  under  different  trusts,  and  subject  to 
liens  of  different  proportionate  sums,  with 
the  necessary  uncertainty  as  to  how  far  the 
dower  in  each  may  be  exonerated  by  the  ap- 
plication of  the  widow's  equity  in  reference 
to  each,  separately  considered.  To  secure 
the  benefits  of  the  principle,  so  far  as  the  in- 
cumbered lands  are  involved,  the  widow 
must,  as  she  has  done  here,  ask  an  assign- 
ment of  her  dower  in  all  the  lands,  and  then 
she  works  out  her  relief  by  asserting  her 
equity  against  the  creditor  when  lie  seeks  to 
specifically  enforce  his  contract  or  foreclose 
by  a  sale. 

We  think  there  is  error  in  the  manner  in 
which  the  commissioners  dispose  of  the  peti- 
tioner's claim  upon  the  series  of  tracts  which 
are  consolidated  and  treated  as  one  body. 
Besides,  the  rectification  of  the  error  in  not 
allowing  the  petitioner  an  interest — that  is, 
a  life-ose — in  one  third  of  the  estimated 
value  of  the  whole,  but  a  smaller  sum,  if  un- 
divided and  to  be  held  in  common,  the  allot- 
ment should  have  been  of  one-third  of  the 
premises  in  value,  as  the  law  awards,  and 
not  the  use  of  any  specific  sum;  for  that  sum 
may  not  be  realized  by  the  sale,  and,  wheth- 
er more  or  less,  her  share  therein  is  fixed  by 
the  law,  and  does  not  depend  upon  estimates 
then  made.  There  would  be  no  difficulty  in 
putting  the  dower  derived  from  several  tracts 
upon  one  or  more,  when  all  are  unincum- 
bered ;  for  this  is  both  allowed  by  the  statute, 
and  is  consistent  with  the  rights  of  other  in- 
terested parties.  For  the  reasons  stated,  the 
judgment  must  be  set  aside  as  erroneous,  and 
anew  allotment  of  dower  ordered  to  be  made, 
to  which  end  this  will  be  certified  to  the 
court  below. 


(10  8.  a  OS) 

South  Cabolina  Steam-Boat  Oo.  v.  South 
Cabolina  Bt.  Go. 

(Supreme  Court  of  South  Carolina.     April  0, 

LoOv.} 
NuiSi.IIOB— PL8ASrt(0. 

A  complaint  alleged  that  plaintiff,  a  corporation, 
was  a  carrier  of  passengers  on  a  certain  navigable 
river;  that  defendant,  a  railway  company,  bad 
erected  a  bridge  over  such  river,  obstructing  its 
navigation,  and  on  demand  had  refused  to  remove 
such  obstruction,  or  to  alter  the  bridge  so  as  not 
to  Interfere  with  navigation;  that  by  reason  of 
■aid  obstruotton  plalntwhad  been  prevented  from 
freely  navigation  «aid  stream  in  the  ordinary 
eonrse  ot  business;  that  It  bad  been  compelled  to 
remove  •  portion  of  one  of  its  t>oats  in  order  to 


pass  snofa  bridge,  and  rebuild  it  above,  and  had 
sustained  loss  In  its  business.  Held,  that  such, 
complaint  did  not  allega  such  special  injury  to 
plaintiff,  different  from  that  to  the  public  gener- 
ally, as  to  oonstitute  a  cause  of  action. 

Appeal  from  common  pleas  circuit  court 
of  Blchland  county;  J.  H.  Hudson,  Judge. 

Action  by  the  South  Carolina  Steam-Boat 
Company  against  the  South  Carolina  Bail- 
way  Company.  Complaint  dismissed,  and 
plaintiff  appeals. 

Smythe  &  Lee,  for  appellant.  BrawUy  <S 
Barnwell  and  John  O.  Ha$hell,  for  respond- 
ent. 

MolYBB,  J.  This  was  an  action  to  recov- 
er damages  for  the  obstruction  of  a  naviga- 
ble stream,  and,  as  the  only  question  raised 
by  the  appeal  is  whether  sufficient  facts  are 
stated  in  the  complaint  to  constitute  a  cause 
of  action,  it  will  be  necessary  to  make  a  con- 
densed statement  of  the  allegations  foand  in 
the  complaint.  After  stating  the  corporate 
character  of  both  plaintiffs  and  defendants, 
the  allegations  are  that  the  plaintiffs  are  en- 
gaged in  the  transpoitation  of  pas.sengers 
and  freight  on  the  rivers  and  waters  of  this 
state  by  means  of  steam-boats,  of  which  they 
own  a  large  number;  that  the  Gongaree  riv- 
er is  a  navigable  stream,  and  is  now,  and  . 
has  been  for  some  time  past,  actually  navi- 
gated by  steam-boats  from  a  point  near  the 
city  of  Columbia  to  its  junction  with  the 
Santee  river;  that  the  defendants  are  en- 
gaged in  running  a  railroad,  and  in  the  pros- 
ecution of  that  enterprise  have  erected  a 
bridge  across  the  Congaree  river,  whereby 
the  navigation  of  that  stream  is  obstructed; 
that  by  reason  of  such  obstruction  the  plain- 
tiffs have  been  and  are  deprived  of  the  free 
navigation  of  said  stream;  that  upon  demand 
the  defendants  have  refused  to  remove  said 
obstruction,  or  to  so  alter  and  arrange  the 
bridge  constituting  such  obstruction  as  to 
permit  the  free  and  unobstructed  navigation 
of  said  stream ;  and  in  the  eighth  paragraph 
of  the  complaint  the  allegations  are  as  fol- 
lows: "That  by  reason  of  said  wrongful  and 
unlawful  obstruction  the  plaintiffs  have  been 
prevented  from  freely  navigating  the  said 
stream  in  the  usual  and  ordinary  course  of 
their  business;  have  been  unable  freely  to 
transport  freight  and  passengers  on  and  along 
the  same,  as  was  their  right;  have  been  com- 
pelled to  remove  a  portion  of  the  upper 
works  of  one  of  their  boats  in  order  for  it  to 
pass  under  the  said  bridge,  and  then  rebuild 
on  the  other  side;  have  been  forced  to  keep 
and  maintain  one  of  such  boats  permanently 
above  the  said  bridge,  and  have  sustained 
loss  and  other  great  injary  in  their  business, 
to  their  damage  ten  thousand  dollars."  The 
circuit  judge  held  that  the  facts  stated  in  the 
complaint  were  not  sufficient  to  constltate  a 
cause  of  action,  and  upon  that  ground  ren- 
dered judgment  dismissing  the  complaint. 

From  this  judgment  the  plaintiffs  appeal 
upon  the  several  grounds  set  out  in  the  re- 
cord, which  need  not  be  repeated  here,  for, 
as  we  shall  see,  there  Is  really  bat  a  single 
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question  raised  by  the  appeal.  There  can  be 
no  doubt  that  the  Congaree,  being  a  naviga- 
ble river,  is  a  public  liighwaj.  the  obstrao- 
tion  of  which  constitutes  a  public  nuisance, 
the  remedy  for  which  is  by  indictment,  and 
that  remedy,  it  seems,  has  already  been  ap- 
plied in  the  case  of  this  obstruction.  State 
V.  Railway  Co.,  28  S.  C.  23,  4  S.  E.  Rep.  796. 
It  is,  however,  true  that  an  individual  who 
has  BQstained  any  particular,  special  injury 
over  and  above  that  sustained  by  the  public 
generally,  as  the  direct  result  of  such  ob- 
struction, may  also  sustain  a  civil  action  to 
recover  damages  for  such  injury.  In  this  re- 
spect the  plaintiffs,  though  a  chartered  cor- 
poration, stand  ujxm  precisely  the  same  foot- 
ing as  any  private  individnal.  Their  rights 
are  no  greater  and  no  less  than  those  of  an 
individual,  and  are  to  be  tested  by  the  same 
principles.  While  it  seems  to  be  very  gen- 
erally, if  not  universally,  conceded  that  in 
order  to  sustain  such  an  action  as  this  the 
plaintiff  must  allege  and  prove  some  special, 
particular,  or  peculiar  injury  beyond  that 
sustained  by  the  public  generally,  yet  it  is 
not  to  be  denied  that  there  is  a  considerable 
conflict  in  the  authorities  elsewhere  as  to 
what  will  constitute  such  special,  particular, 
or  peculiar  injury.  Witliout  going  here  in- 
to any  detailed  examination  of  the  cases  in 
England  and  other  states,  many  of  which  we 
have  examined,  it  seems  to  us  that  the  true 
rule  to  be  deduced  from  them  is  that  the  in- 
jury must  be  piirticular, — as  several  of  the 
cases  L'xpress  It,  "special  orpeculiar," — must 
result  directly  from  the  obstruction,  and  not 
as  a  secondary  consequence  thereof,  and 
mnst  differ  in  kind,  and  not  merely  in  degree 
or  extent,  from  that  which  tlie  general  pub- 
lic sustains.  This  rule  is  fully  supported  by 
what  few  authorities  we  liave  in  this  state  up- 
on the  subject.  The  case  of  Carey  y.  Brooks, 
1  Hill,  (S.  C.)  865,  upon  which  the  circuit 
judge  rested  his  conclusion,  seems  to  be  the 
leading  case  in  this  state.  There,  as  here, 
the  action  was  brought  by  a  private  individ- 
ual to  recover  damages  for  a  public  nuisance 
in  obstructing  the  navigation  of  a  navigable 
stream,  under  the  allegation  that  the  plain- 
tiff bad  incurred  expense  in  clearing  out  the 
channel  of  the  stream,  and  had  suffered  loss 
in  transporting  his  lumber  to  market,  under 
a  special  contract  to  deliver  it  within  a  speci- 
fied time.  But  the  court,  per  Habfer,  J., 
held  that  the  action  could  not  be  sustained, 
because  the  damage  complained  of  was  not 
such  as  would  justify  such  an  action,  quot- 
ing the  rule  as  laid  down  in  Bacon's  Abridg- 
ment, that  "a  particular  damage,  to  main- 
tain this  action,  ought  to  be  direct,  and  not 
consequential;"  adding  that  "this  seems  to 
be  the  settled  law  founded  on  the  inconven- 
ience of  allowing  a, separate  action  to  every 
individual  who  suffers  an  inconvenience 
ooumon  to  many."  This  case,  so  far  from 
having  been  modified  or  shaken  by  any  sub- 
sequent case,  as  contended  by  the  distin- 
guished counsel  for  appellants,  has,  we  think, 
been  expressly  recognized,  and  must  be  re- 


garded as  furnishing  the  settled  rule  is  this 
state. 

The  first  case  to  which  our  attention  has 
been  called  as  modifying  Carey  v.  Brooks,  is 
McLaucblin  v.  Railroad  Co..  5  Rich.  Law, 
583,  but  that  case,  so  far  from  modifying, 
expressly  recognizes  and  afiirms  it.  Wabd- 
LAW,  J.,  in  delivering  the  opinion  of  the 
court,  says,  (italies  being  ours:^  "His  com- 
plaint is  of  an  unauthorized  obstruction  of 
public  streets,  and  to  sustain  such  a  oom- 
plaint  a  particular  direct  damage  must  hs 
shown;"  citing,  among  other  authorities, 
the  case  of  Carey  t.  Brooks;  and  we  are  un- 
able to  find  a  single  expression  in  McLauch- 
lin's  Case  which  shows  the  least  dissatisfao. 
tion  with  the  role  as  laid  down  in  Carey  v. 
Brooks.  It  will  be  observed  in  McLauch- 
lin's  Case  that  he  claimed  that  his  properly 
lying  adjacent  to  the  obstruction  complained 
of  had  been  injured  thereby,  and,  if  he  bad 
succeeded  in  showing  this,  he  might  possi- 
bly have  recovered  upon  the  ground  tbattbia 
was  a  special  and  peculiar  damage  to  bis  ad- 
jacent property,  differing  in  kind  from  that 
sustained  by  the  general  public,  and  result- 
ing directly  from  the  obstruction  complained 
of,  and  not  a  secondary  consequence  tliereof. 
It  seems  to  us  that  Judge  Wabdlaw,  in 
those  portions  of  his  opinion  specially  relied 
upon  by  counsel  for  appellants,  was  speak- 
ing of  this  aspect  of  the  case,  and  the  lan- 
guage used  by  him  cannot  be  regarded  as 
any  modification  whatever  of  the  case  of 
Carey  v.  Brooks,  which  he  had  just  cited  as 
laying  down  the  rule  upon  which  such  an 
action  as  this  rests. 

The  next  case  relied  on  by  appellants  is 
Windham  v.  Bhame,  11  Kich.  Law,  283,  In 
that  case  the  only  question  before  the  oonrt, 
and  the  only  one  considered,  was  whether 
vindictive  damages  could  be  recovered  in  an 
action  on  the  case  for  special  damages  in- 
curred by  plaintiff  by  the  obstruction  of  a 
public  highway.  Although  the  defendant 
did  give  notice  that  he  would  renew  his  mo- 
tion for  a  nonsuit  on  the  ground  that  the 
damage  proved  in  the  case  was  not  such  aa 
would  sustain  a  private  action,  yet  he  aban- 
doned that  motion  in  the  court  of  appealsc 
and  hence  that  court  had  no  occasion  to  con- 
sider, and  did  not  consider,  the  question,  and, 
so  far  as  we  can  discover,  there  is  not  a 
word  in  the  opinion  which  indicates  the 
slightest  dissatisfaction  with  the  rule  as  laid 
down  in  Carey  v.  Brooks. 

The  last  case  relied  on  is  Crouch  v.  Bail- 
way  Co.,  21  S.  C.  495,  but  that  case  is  so 
wholly  different  from  the  present  that  it  is 
ditBcult  to  understand  how  any  analogy  can 
be  drawn  between  them.  In  that  case  the 
action  was  to  recover  damages  for  certain 
injuries  sustained  by  the  plaintiff's  steam- 
boat called  the  "Silver  Star"  in  passing 
through  the  draw  of  a  bridge  erected  by  de- 
fendant across  a  navigable  stream.  No  sucb 
question  as  is  here  presented  either  did  or 
could  have  arisen  in  that  case,  for  there  the 
injury  was  the  direct  result  of  the  obstruc 
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tion,  tbe  plaintifTs  boat  having  struck 
against  tbe  bridge  in  passing  through  tbe 
draw,  which  was  alleged  to  be  insufficient. 
That  case,  therefore,  fell  clearly  within  the 
rale.  Tbe  injury  complained  of  was  ipecial 
and  peculiar  to  the  plaintiff,  different  in 
kind  from  that  sustained  by  the  public  gen- 
erally, and  was  the  direct  result  of  tbe  ob- 
struction, and  not  a  mere  secondary  conse- 
quence thereof.  Indeed,  the  only  controver- 
sy really  made  in  that  case  was  whether  tbe 
owner  and  oflBcers  of  the  Stiver  Star  had  been 
guilty  of  contributory  negligence  in  attempt- 
ing to  pass  through  the  draw  of  the  bridge. 
That  case  was  like  tbe  case  of  a  traveler  who, 
in  attempting  to  pass  an  ol)struction  in  a 
public  highway,  is  thrown  from  his  horse,  or 
has  his  vehicle  npset  and  broken,  or  bis 
horses  Injured,  in  which  case  a  private  ac- 
tion may  unquestionably  be  maintained  to 
recover  damages  for  such  injuries,  for  they 
are  different  in  kind  from  those  suffered  by 
the  general  public,  and  are  the  direct  result 
of  the  obstruction. 

It  ia  clOiir,  therefore,  that  tbe  only  ques- 
tion in  this  case  is  whether  the  complaint 
contains  any  allegation  of  such  special  or 
particular  injury  to  the  plaintiffs,  resulting 
directly  from  tbe  obstruction  of  tbe  Conga- 
ree  river,  as,  under  the  rule  we  have  stated, 
is  necessary  to  enable  the  plaintiffs  to  main- 
tain such  an  action  as  this  is.  We  agree 
with  the  circuit  judge  that  there  is  no  such 
allegation  to  be  found  in  the  complaint. 
The  wrong  of  which  it  complains  is  a  wrong 
done  to  the  public  generally  in  stopping  tbe 
navigation  of  the  river,  and  tbe  plaintiffs 
have  no  more  right  to  demand  redress  for 
that  wrong  than  any  other  individual.  They 
do  not  allege  that  any  particular  injury  has 
been  done  to  them  by  the  defendants,  differ- 
ent in  kind  from  that  done  to  the  public 
generally.  Tbe  utmost  that  can  be  said  is 
that  they  allege,  in  the  eighth  paragraph  of 
their  complaint,  that  with  a  view  to  obviate 
the  injury  which  they,  in  common  with  the 
public,  suffer  from  this  public  wrong  of  the 
defendants,  tbey  have  voluntarily  incurred 
certain  expenses,  and  for  this  tbey  claim 
damages  from  tbe  defendants.  But  this  is 
not  the  direct  result  of  the  obstruction,  and 
at  most  is  only  a  secondaiy  consequence 
thereof,  and  cannot  therefore  be  regarded  as 
a  sufficient  basis  for  this  action.  If  the  fact 
that  Carey  had  incurred  expense  in  attempt- 
ing to  remove  the  obstructions  caused  by  the 
act  of  Brooks,  was  held  insufficient  to  enable 
him  to  maintain  his  action,  we  do  not  see 
how  tbe  fact  that  plaintiffs  have  incurred 
expense  in  refitting  their  Iwats  can  entitle 
them  to  recover  in  this  action. 

The  point  raised  in  the  argument  as  to  tbe 
effect  of  the  act  of  1852  is  not  properly  before 
U8.  as  no  such  point  was  presented  to  or  con- 
sidered by  the  circuit  judge.  The  only  ques- 
tion which  he  was  called  upon  to  decide  was 
whether  the  facts  stated  in  the  complaint 
were  sufficient  to  constitute  a  cause  uf  ac- 
tion, and  his  judgment  upon  that  question 


Is  all  that  we  are  entitled  to  review.  We 
may  add,  however,  tliat,  even  were  the  point 
properly  before  us,  we  do  not  think  it  would 
avail  the  plaintiffs.  The  case  as  made  by 
the  complaint  is  not  such  a  case  as  would 
entitle  the  plaintiffs  to  the  special  remedy 
provided  by  the  act;  and  certainly  there  is 
nothing  in  tbe  act  which  would  give  these 
plaintiffs  any  rights  superior  to  those  of  any 
private  individual  in  bringing  such  an  ao> 
tion  as  that  now  under  consideration.  The 
judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 

SiUFSOM,  C.  J.,  and  McGowan,  J.,  ooneur. 

00  8.  C.  606) 

Betsill  «.  Betsux  et  al. 

(Supreme  Court  of  South  CanMna.    Uaroh  80, 
1889.) 

DMomT  jlxd  Distbibution — ABBiTKAnoir  Airs 

AWABD— Sbttiko  AaiDI. 

1.  Tlie  widow,  heirs,  and  distributees  of  an  in- 
testate agreed  in  writing  to  submit  the  division  of 
the  estate  to  three  named  arbitratorSj  who  should 
make  an  inventory  and  appraisement  of  the  estate, 
take  into  account  all  advanoements,  and  divide 
and  allot  an  equitable  proportion  to  each.  Tbey 
were  to  settle  all  questions  arising  amonr  the  par- 
ties, and  a  forfeit  of  $500  was  to  iM  pud  by  any 
one  refusing  to  abide  by  their  decision.  An  award 
was  made,  which  one  of  the  heirs  brought  an  ac- 
tion to  set  aside,  alleging  that  the  arbitrators 
had  previously  made  an  award  which  was  unsat- 
isfactory to  him,  for  the  reason  that  ttie  inten- 
tions of  Intestate  were  not  carried  out;  whereupon 
they  afterwards,  by  agreement  of  all  parties,  made 
a  second  award, — the  one  sought  to  be  annulled. 
He  alleged  that  the  latter  award  was  void,  for  the 
reason  that  the  authority  of  the  arbitrators  ceased 
when  the  first  was  made.  Heldtliat,  as  the  agree- 
ment provided  for  a  written  award,  and  the  com- 
plaint did  not  allege  the  first  to  be  In  writing,  only 
one  award  was  shown. 

2.  The  review  of  the  first  decision  being  by  con- 
sent, the  plaintiff  cannot  allege  the  want  of  .au- 
thority of  the  arbitrators  to  make  the  final  award. 

&  A  demurrer  to  ttie  complaint  would  not  admit 
the  truth  of  allegatioos  as  to  the  verbally  expressed 
wishes  of  intestate  as  to  tbe  disposition  he  desired 
to  be  made  ot  his  estate,  lieoause  the  measure  of 
the  arbitrators'  power  to  act  would  be  the  submis- 
sion, and  for  tbe  further  reason  that  such  verlMl 
wishes  could  not  be  respected  in  tbe  distribution, 
which  would  be  controlled  by  tlie  intestate  laws. 

4.  The  facta  that  one  of  the  arbitrators  never 
was  aware  that  their  duties  extended  to  the  as- 
signment of  the  lands  to  the  heirs,  but  supposed 
tbey  were  only  authorized  to  appraise  thenL  and 
that  another  never  knew  that  the  intestate  intend- 
ed oertain  lands  to  be  assigned  to  plaintiff  at  a 
valuation  excluding  from  the  estimate  the  build- 
ings thereon,  are  insufficient  to  set  aside  the 
award,  though  plaintiff  knew  nothing  of  tbe  al- 
leged mistakes  under  which  the  arbitrators  acted 
until  he  had  accepted  the  award. 

Appeal  from  common  pleas  circuit  court 
of  Union  county;  J.  B.  Kekshaw,  Judge. 

Action  by  William  T.  Betsill  against  Rol>- 
ert  J.  Betsill  and  others,  to  set  aside  an 
award  and  for  other  relief.  Tbe  complaint 
is  as  follows:  "The  comp]aint  of  tbe  above- 
named  plaintiff  respectfully  shows  to  this 
court:  (1)  That  his  father,  Joel  Betsill,  late 
of  Union  county,  died  intestate  on  the  22d 
day  of  June,  1881,  seised  and  possessed  of 
considerable  real  and  personal  estate,  and 
left  as  bis  sole  heirs  at  law  and  distributees 
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bis  children,  tbe  plaintiff  herein.  Wm.  T. 
Betsill,  and  tbe  defendants  herein,  Bobert 
J.  Betsill,  J.  Fincher  Betsill,  Joseph  A  Bet- 
sill,  James  L.  Betsill,  Anna  M.  Gore,  Eu- 
genia Davis,  and  Pauline  Moore.  (2)  That 
frequently  in  hia  life-time,  and  especially 
just  before  his  death,  the  said  Joel  Betsill 
gave  full  and  explicit  directions  as  to  the 
manner  in  which  he  wished  his  estate  divid- 
ed among  his  children  aforesaid,  and  direct' 
ed,  especially,  that  the  land  on  which  the 
plaintiff  herein,  Wm.  T.  Betsill,  lived,  be  as- 
signed to  him  at  a  valuation  made  without 
tbe  buildings,  for  the  reason  that  said  Wm. 
T.  Betsill  had  erected  said  buildings  at  his 
own  ekpense.  (31  That  in  pursuance  of 
said  request  and  direction  on  the  part  of  the 
said  Joel  Betsill,  and  in  order  to  carry  out 
bis  wishes  and  intention,  his  children,  after 
his  death,  all  being  of  age,  entered  into  a 
written  agreement,  dated  12tb  November, 
1881,  by  which  they  chose  W.  8.  Gregory, 
G.  S.  Gregory,  and  R.  F.  Bay  as  arbitrators 
to  divide  said  estate  among  them,  the  said 
children,  a  copy  of  which  is  hereto  annexed 
as  a  part  of  this  complaint,  and  marlted  '  Ex- 
hibit A.'  (4)  That  subsequently  the  said  ar- 
bitrators entered  upon  discharge  of  their  du- 
ties, but  before  doing  so  were  fully  informed, 
as  was  then  supposed,  as  to  the  intention, 
wishes,  and  directions  of  the  said  Joel  Bet- 
sill in  regard  to  tlie  division  of  said  estate. 
(5)  That  thereafter,  to-wit,  on  the  15th  De- 
cember, 1881,  the  said  arbitrators  made  an 
sward,  against  which  the  plaintiff  protested, 
on  the  ground  tliat  said  arbitrators  had  not 
carried  out  the  intentions  of  his  deceased 
father  in  regard  to  the  land  awarded  to  him. 

56)  That  thereafter,  to-wit,  on  tbe  7th  day  of 
i'ebruary,  1882,  the  said  arbitrators  made 
and  published  theirsecond  decision  oraward, 
a  copy  of  which  is  hereto  annexed  as  a  part 
of  this  complaint,  marked  'Exhibit  B,'  by 
which  they  assigned  to  the  said  Wm.  T.  Bet- 
•ill  tbe  plantation  intended  for  him  by  the 
said  Joel  Betsill  at  a  valuation  of  6^  dollars 
per  acre,  and  in  accordance  with  and  in  fur- 
therance of  their  said  award  the  said  arbitra- 
tors did,  on  the  12th  June,  1882,  make  their 
final  award,  that  the  said  Wm.  T.  Betsill 
pay  to  R.  J.  Betsill  $750.25,  the  excess  of  the 
valuation  placed  on  the  said  tract  of  land, 
and  made  the  said  sum  a  first  lien  on  said 
land,  a  copy  of  which  is  hereto  annexed,  as 
•  Exhibit  C. '  (7)  That  said  valuation  was  too 
high,  and  otiierwise  erroneous,  iu  this:  that 
it  did  not  express  the  joint  or  several  opinion 
of  the  three  arbitrators,  inasmuch  its  G.  S. 
Gregory  never  at  any  time  knew  tliat  it  was 
the  intention  of  the  said  Joel  Betsill  that  said 
land  should  be  valued  and  assigned  to  Wm. 
T.  Betsill  without  the  buildings,  and  when 
he  gave  his  consent  to  the  said  valuation  of 
6^  dollars  per  acre  he  consented  to  such  val- 
nation,  and  the  award  of  seven  hundred  and 
fifty  and  25-100  dollars  to  B.  J.  Betsill,  as 
including  the  buildings  on  said  land;  other- 
wise he  would  not  have  consented  to  the  said 
valuation  and  awatd.     That,  furthermore, 


the  said  Bobert  F.  Ray  never  at  any  time 
was  aware  that  it  was  the  duty  of  the  said 
arbitrators,  in  the  premises,  to  assign  lands 
to  the  individual  heirs  at  law  of  the  said  Joel 
Betsill,  but  supposed  that  their  duty  and  la- 
bor ended  when  the  valuation  thereof  had 
been  made,  and  that  in  any  act  done  by  him 
beyond  said  valuation  he  acted  under  a  mis* 
conception  of  his  duties  in  the  premises.  (8) 
That  the  said  Wm.  T.  BetsiU,  tbe  plaintiff 
herein,  was  not  aware  of  this  misunderstand- 
ing on  the  part  of  the  said  Robert  F.  Ray 
and  the  said  G.  Sandford  Gregory  as  to  the 
duties  as  arbitrators  as  aforesaid  until  long 
afterwards,  to-wit,  on  sales-day  in  December, 
1884.  (9)  That  by  the  said  unreasonable  and 
erroneous  valuation  and  assessment  of  said 
land,  and  the  consequent  award  of  the  said 
sum  of  S750.25,  against  the  said  Wm.  T. 
Betsill,  great  injury  was  done  to  bim,  and 
an  unfair  division  of  said  estate  was  made. 
(10)  That  tbe  said  Wm.  T.  Betsill  protested 
against  said  valuation  and  assignment  to 
him  of  said  land  at  said  valuation,  and  at  the 
said  award  of  $750.25,  and  refused  to  accept 
it,  or  abide  by  it,  and  proposed  to  pay  the 
forfeit  fixed  and  set  forth  in  'Exhibit  A' 
of  this  complaint,  though  he  was  not  aware 
at  that  time  of  tbe  misapprehension  under 
which  the  arbitrators  labored.  (11)  That 
said  land  is  and  was  at  the  time  of  said  val- 
uation and  assessment  and  assignment  not 
worth   more  than  $1,200,   with  buildings. 

(12)  That  on  the day  of  September, 

1884,  Robert  J.  Betsill  instituted  an  action 
in  the  court  of  common  pleas  for  Union 
county,  aforesaid,  against  the  plaintiff  here- 
in, for  the  said  sum  of  $750.25,  awarded  as 
set  forth  in  the  sixth  paragraph  of  this  com- 
plaint, with  interest;  that  the  plaintiff  here- 
in, unaware  of  the  misapprehension  under 
which  the  said  arbitrators,  O.  Sandford 
Gregory  and  Robert  F.  Ray,  had  labored,  as 
aforesaid,  and  being  unable  to  obtain  that 
information  except  by  accident,  and  there- 
fore ignorant  of  the  defense  which  be  might 
and  would  otherwise  have  interposed  to  said 
action  (^n  that  ground,  and  relying  on  the  be- 
lief that  the  said  arbitrators  had  acted 
throughout  with  a  full  and  proper  under- 
standing of  their  duties  in  the  premises,  did 
not  defend  said  action,  but,  op  the  contrary, 
allowed  the  same  to  go  by  default,  and  judg- 
ment for  eight  hundred  and  ninety-six  32-lSl) 
dollars,  and  costs,  was  obtained  in  said  ac- 
tion, and  duly  entered  up  against  the  plain- 
tiff herein  in  said  court  on day  of  Oc- 
tober, 1884,  and  is  No.  6,072  on  the  judg- 
ment roll  of  said  court;  and  that  on  sales-day 
in  December,  1884,  the  land  assigned  to 
plaintiff  by  said  arbitrators  was  sold  under 
said  judgment,  and  purchased  by  the  said  R. 
J.  Betsill  for  $800,  who  received  a  deed 
thereto  from  the  sheriff  of  said  county,  and 
still  owns  the  same.  (13)  The  plaintiff  al- 
leges, further,  that,  being  unaware  of  the 
said  misapprehension  of  the  said  arbitrators, 
and  of  hia  rights  in  the  premises,  and  of  his 
liability  to  lose  his  rights  thereby,  and  being 
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without  counsel,  and  relying  on  the  belief 
that  the  ubitrators  had  acted  throughout 
with  a  full  and  proper  understanding  of 
their  duties  in  the  premises,  be  signed  bis 
name  to  some,  if  not  all,  of  the  deeds,  which 
the  said  heirs  at  law  of  the  said  Joel  Betsill 
interchanged  among  themselves,  but  alleges 
that  he  would  not  have  done  so  had  he  known 
of  the  mistake  under  which  the  said  arbitra- 
tors were  laboring  at  the  time  as  to  their  du- 
ties respecling  said  valuation,  assessment, 
assignment,  and  award;  that  Is,  the  misap- 
prehension of  the  said  arbitrators,  as  already 
set  forth.  (14)  That  on  account  of  the  mis- 
understanding under  which  the  said  two  ar- 
bitrators labored,  and  the  mistake  made  by 
them  in  consequence  thereof,  the  said  arbi- 
tration was  without  foundation,  and  was  jiull 
and  void,  and,  if  not  set  aside,  will  entail 
great  loss  and  injury  and  injustice  on  tlie 
plaintiff,  and  the  defendants  refuse  to  modi- 
fy the  same.  Wherefore  the  plaintiff  de- 
mands judgment  (1)  that  the  said  arbitra- 
tion, and  all  the  proceedings  had  by  said  ar- 
bitrators, be  adjudged  null  and  void,  and  that 
the  same  be  set  aside  and  vacated;  (2)  that 
said  judgment  and  the  said  sale  be  set 
aside  and  vacated,  and  the  said  deed  be  can- 
celed; (3)  that  tlie  said  real  and  personal  es- 
tate be  partitioned,  according  to  law  and  the 
practice  in  this  court,  among  the  parties  who 
are  entitled  thereto;  (4)  for  such  other  and 
further  relief  as  may  oe  just;  (5)  for  costs." 
A  demurrer  to  the  complaint  being  sus- 
tained, plaintiff  appeals. 

D.  A.  Totonsend,  C.  H.  Feake,  and  3fr. 
McKissiok,  for  appellant.  Munro  ^  Mtmro, 
for  respondents. 

McGowAN,  J.  In  June,  1881 ,  Joel  O.  Bet- 
sill  departed  this  life  intestate,  and  in  No- 
vember thereafter  his  children,  the  plaintiff 
and  defendants,  being  his  distributees  and 
all  of  fall  age,  entered  into  a  written  agree- 
ment, whereby  they  appointed  three  arbitra- 
tors or  distributors  to  make  distribution  of 
the  estate  among  said  distributees,  as  fol- 
lows: "  Whereas,  we  are  all  of  lawful  age, 
and  capable  of  looking  to  our  own  interest, 
and  are  desirous  (as  far  as  practicable)  of 
carrying  out  the  often  expressed  desire  of  our 
said  parent  with  regard  to  dividing  bis  estate 
without  recourse  to  law :  now,  therefore,  be 
it  known  that  we,  the  children,  sons  and 
daughters  of  said  deceased,  do  hereby  agree 
that  W  Simpson  Gregory,  Robert  F.  Bay, 
and  G.  Sandford  Gregory,  all  disinterested 
neighbors,  shall  have  full  power  and  author- 
ity to  make  an  inventory  and  appraisement 
of  the  whole  estate,  to  UUce  into  account  the 
portion  each  one  has  already  had,  and  to  di- 
vide and  allot  to  ench  one  such  portions  of 
the  real  estate,  etc,  and  by  all  means  at  their 
command,  to  make  an  equitable  and  fair  dis- 
tribution of  the  estate,  so  that  all  the  distrib- 
utees shall  have  equal  and  equitable  shares," 
dto.  The  arbitrators  were  to  decide  and  set- 
tle all  questions  arising  among  the  parties, 
4nd  the  agreement  provided  a  forfeit  of  ^00, 


to  be  paid  by  any  party  failing  to  abide  the 
decision  and  written  award  of  the  arbitra- 
tors. 

The  arbitrators  named  undertook  the  du- 
ties assigned  them,  and  on  December  15. 
1881,  announced  their  decision  to  the  dis- 
tributees. Upon  the  announcement  the 
plaintiff  was  dissatisHed,  and  gave  notice  that 
he  would  pay  the  forfeit  rather  than  take  the 
land  "allotted"  to  him  at  the  price  placed 
upon  it.  The  defendants  were  unwilling  to 
exact  the  forfeiture,  and  it  was  agreed  that 
the  arbitrators  should  again  carefully  exam- 
ine and  appraise  the  same.  They  did  so,  and 
on  February  2, 1882,  made  their  award  in 
writing,  which  is  also  in  the  brief.  ■  Upon 
the  final  award  being  made,  (June,  1882,) 
the  distributees  interchanged  deeds  among 
themselves,  and  the  plaintiff  signed  "some, 
if  not  all,  of  the  deeds."  In  assessing  the 
amounts  to  be  paid  for  equality,  the  arbitra- 
tors assigned  to  the  defendant  Bobert  J.  Bet- 
sill  (who  received  no  land)  the  amount  due 
by  the  plaintiff,  viz..  9750.78.  The  plaintiff 
neglected  to  pay  the  same  and  in  September, 
1884,  Bobert  brought  suit,  upon  the  submis- 
sion and  award,  and  at  October  term,  1884, 
obtained  a  judgment  by  default  against  the 
plaintiff  thereon  for  $896.32  and  costs,  and 
on  sales-day  in  December,  1884,  the  tract  as- 
signed to  the  plaintiff  was  sold  under  said 
judgment,  and  purcliased  by  the  said  Robert, 
who  received  sheriff's  titles  therefor.  This 
action  was  brought  by  William  T.  Betsill 
against  the  other  distributees  on  April  27, 
1888.  Among  other  things,  the  complaint 
(seventh  paragraph)  alleges  "that  the  said 
valuation  [of  the  tract  assigned  to  the  plain- 
tiff] was  too  high,  and  otherwise  erroneons, 
in  this:  that  it  did  not  express  the  joint  or 
several  opinion  of  the  three  arbitrators,  inas- 
much as  G.  S.  Gregory  never  at  any  time 
knew  that  it  was  the  intention  of  the  said 
Joel  Betsill  (the  intestate)  that  said  land 
should  be  valued  and  assigned  to  William  T. 
Betsill  without  the  buildings,  and,  when  he 
gave  bis  consent  to  the  said  valuation  of  64 
dollars  per  acre,  he  consented  to  such  valua- 
tion and  the  award  of  $750.25  to  B.  J  Bet- 
sill, as  including  the  buildings  on  said  land; 
otherwise  he  would  not  have  consented  to  the 
said  valuation  and  award.  That,  further- 
more, the  said  Robert  F  Ray  [another  arbi- 
trator] never  at  any  time  was  aware  that  it 
was  the  duty  of  the  said  arbitrators  in  the 
premises  to  assign  lands  to  the  individual 
heirs  at  law  of  the  said  Joel  Betsill,  but  sup- 
posed that  their  duty  and  labors  ended  when 
the  valuation  thereof  had  been  made,  and 
that  in  any  act  done  by  him  beyond  said  val- 
uation, he  acted  under  a  misconception  of  his 
duties  in  the  premises,"  etc.;  and  upon  these 
allegations  chiefly  prayed  the  court  "to  set 
aside  the  said  arbitralioDiand  all  the  proceed- 
ings had  by  said  arbitrators  be  adjudged  null 
and  void;  and  that  the  judgment  against 
himself  be  set  aside,  and  the  sale  of  the  land 
under  it  declared,  null."  eto.  The  defend- 
ants answered,  and  at  the  trial  interposed  an 
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oral  demurrer,  that  the  complaint  did  not 
state  facts  suflScient  to  constitnte  a  eause  of 
action,  and  the  demnrrer  was  sustained. 

From  the  order  dismissing  the  complaint 
the  plaintift  appeals,  npon  the  following 
grounds:  "(1)  For  that  his  honor  erred  in 
deciding  that  Exhibit  A  of  the  complaint 
(the  agreement  of  sobmission)  embraced  all 
the  matter  that  could  be  submitted  to  the  ar- 
bitrators for  their  consideration,  and  that  the 
verbal  instructions  of  Joel  Betsill  alleged  in 
the  complaint  in  relation  to  the  division  of 
his  estate,  and  especially  to  the  valuation  of 
the  place  where  Ills  son  William  [rented] 
without  tlie  buildings,  and  its  assignment 
to  him,  were  iMtdly  pleaded,"  etc.  "(2)  For 
that  bis  honor  erred  in  deciding  that  the  ver- 
bal instructions  of  Joel  Betsill,  in  regard  to 
the  valuation  of  the  place  where  his  son  Will- 
iam resided,  were  badly  pleaded,  and  could 
not  have  been  proved,  inasmuch  as  th^  va- 
ried from  ExhiUt  A  of  tlie  complaint.  (3) 
For  that  his  honor  erred  in  not  deciding  that 
when  tlie  arbitrators  amended  their  flrstaward 
some  time  prior  to  February,  1882,  (and  re- 
ferred to  in  the  award  of  February,  1882,) 
tbeir  power  was  exhausted,  and  they  had  no 
right  to  make  another,  or  to  do  anytldng  else 
in  regard  to  the  matter.  (4)  For  that  his 
honor  erred  in  not  decidingtbat,  in  afterwards 
making  the  second  award,  they  did  not  act 
under  the  compact  embraced  in  Exliibit  A 
of  the  complaint,  but  upon  a  verbal  agree- 
ment of  only  a  part  of  the  heirs,  and  that 
the  verbal  instructions  of  .Joel  Betsill,  in  re- 
gard to  the  valuation  of  the  place  where  his 
son  William  resided,  and  its  assignment  to 
him,  could  have  been  introduced  in  evidence. 
(5)  For  that  his  honor  erred  in  deciding  that 
all  the  heirs  agreed  that  the  arbitrators  make 
a  second  award.  (6)  For  that  his  honor 
erred  in  deciding  that  there  was  an  arbitra- 
tion, when  there  was  no  matter  in  dispute. 

(7)  For  that  his  honor  erred  in  deciding  that 
William  T.  Betsill  ratlHed  the  action  of  the 
arbitrators,  after  the  tirst  award,  by '  signing 
some,  if  not  all,  the  deeds,'  which  were  inter- 
changed among  the  heirs    of  Joel    Betsill. 

(8)  For  that  bis  honor  erred  in  sustaining 
the  oral  demurrer  interposed  by  the  defend- 
ants. (9)  For  that  his  honw  erred  in  decid- 
ing that  allegations  in  regard  to  the  newly- 
discovered  evidence,  relating  to  the  judg- 
mtnt  by  default,  were  not  properly  made, 
and  did  not  allege  enough,"  etc. 

We  think  there  was  only  one  award.  The 
agreement  required  that  each  and  all  of  the 
"parties  should  stand  to  abide  by  and  carry 
out  the  decision  and  written  award  of  the 
said  arbitrators  or  distributors."  There  is 
no  allegation  that  the  tentative  conclusion 
announced  December  15,  1881,  was  in  writ- 
ing. Indeed,  the  award  was  not  perfected 
and  finally  signed  and  sealed  by  the  arbitra- 
tors until  June  15,  1882.  Besides,  the  arbi- 
trators or  referees  consented  to  review  their 
oonclusion  as  to  the  value  of  the  land, — to 
"caivfully  examine  and  appraise"  the  ti-act 
allotted  to  the  plaintiff, — iuad  it  does  not  lie 


in  his  mouth  to  claim  that  there  were  two 
awards. 

The  demnrrer  did  not  have  the  effect  of 
admitting  as  true  the  allegations  of  the  com- 
plaint as  to  the  alleged  wishes  of  the  tntes- 
tate,  expressed  verbally  in  bis  life-time,  for. 
several  reasons:  Pint,  the  agreement  of 
submission  necessarily  contained  all  the  mat- 
ters referred,  and  beyond  ttiat  neither  the 
plaintiff  nor  the  referees  had  any  authority 
to  go, — it  was  their  commission ;  and,  seoond, 
from  the  character  of  the  verbal  declarations 
of  the  intestate,  they  were  not  well  pleaded. 
Every  man  has  the  right  to  make  a  will, 
wldch  may  express  what  he  desires  done  with 
his  property  ^ter  his  death,  provided  he  con- 
forms to  the  formalities  required  by  law; 
that  is  to  say,  such  wishes  must  be  expressed 
in  writing,  and  signed  by  the  testator  him- 
self, in  the  presence  of  three  witnesses.  If, 
however,  he  does  not  desire  to-  make  a  will, 
but  prefers  to  die  intestate,  he  cannot  con- 
trol, as  to  the  valuation  or  distribution  of  bis 
property,  by  merely  verbal  declarations  in 
his  life-time  of  his  winhes  upon  the  subject.  > 
He  has  the  right  to  die  testate  or  intestate, 
but,  if  the  latter,  the  law  directs  as  to  the 
valuation  and  distribution  of  his  property, 
witliout  regard  to  any  wishes  of  lite  intes- 
tate not  put  in  the  form  of  a  will.  As  Chan-  . 
cellor  JoiiNSTON  in  Youngblood  v.  Norton, 
1  Strob.  Eq.  128,  said:  "Any  act  by  which 
a  decedent  exercises  a  control  in  the  disposi- 
tion or  distribution  of  property  belonging  to 
him  at  his  death  is  essentially  a  testamentary 
act,  and  requires  the  formalities  of  a  will. 
In  the  absence  of  a  testamentary  disposition, 
the  statute  controls  the  distribution  of  the 
property  as  intestate  property;  and  it  is  not 
competent  for  a  party  to  give  any  other  di- 
rection than  the  statute  ^ves,  unless,  by  a 
will,  he  deprives  the  property  itself  of  the 
character  of  intestacy,  in  virtue  of  which 
the  statute  assumes  the  disposal  of  it,"  etc. 

But  if  the  verbal  statement  of  the  wishes 
of  the  intestate  were  admissible  to  control 
the  valuation  of  the  tract  assigned  to  the 
plaintiff,  still  we  do  not  think  that  the  alle- 
gations of  the  complaint  as  to  subsequently 
discovered  testimony  were  suflScient  to  set 
aside  the  award  and  the  judgment  by  default 
rendered  upon  it.  The  complaint  states  that 
the  plaintiff  did  consent  to  the  valuation  of 
the  land  assigned  to  him,  and  acquiesced  in 
the  same,  until  subsequently  he  discovered 
two  facts,  neither  of  which,  nor  both  togeth- 
er, as  we  think  were  sufficient  to  open  the 
award,  and  set  aside  the  judgment  and  sale 
of  the  land  based  upon  it  First,  it  is  stated 
that  plaintiff  subsequently  discovered  that 
one  of  the  arbitrators,  Robert  F.  Bay,  "never 
was  aware  that  it  was  tha  duty  of  the  arbi- 
trators to  assign  lands  to  the  heirs,  but  ha 
supposed  that  tbeir  duty  and  labors  ended 
when  the  valuation  thereof  had  been  made." 
The  agreement  of  submission  itself  declared 
that  the  "shares  were  to  be  allotted  by  the 
arbitrators,  or  a  majority  of  them."  But, 
suppose  this  arbitratora  did  not  understand 
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"allot"  to  mean  the  same  thing  as  "assign," 
the  pliiintiff  never  complained  of  the  allot- 
ment of  the  tract  of  land,  but  onlj  as  to  the 
valuation  placed  on  it.  The  second  fact 
claimed  to  liave  been  subsequently  discovered 
was  that  another  arbitrs^r,  G.  S.  Gregory, 
"never  at  any  time  knew  it  was  the  Inten- 
tion  of  Joel  Betsill  (the  intestate)  that  said 
land  should  be  valued  and  assigned  to  Will- 
iam T.  Betsill,  without  the  buildings,  and 
when  he  gave  his  consent  to  the  said  valua- 
tion of  $6.25  per  acre  he  consented  to  said 
valuation  as  including  the  buildings,"  etc. 
Suppose  this  to  be  so,  there  is  no  allegation 
of  the  same  kind  as  to  the  other  two  arbitra- 
tors; and,  as  we  have  seen,  the  allotment 
could  be  made  by  the  arbitrators,  "or  a  ma- 
jority of  them. "  It  seems  to  us  ttiat  it  would 
require  much  stronger  allegations  and  proof 
than  this  case  affords  to  set  aside  an  award 
or  distribution,  and  ajudgment  based  upon  it, 
after  it  had  been  accepted  and  acquiesced  in 
for  six  years.  The  judgment  of  this  court  Is 
that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

SiUFSON,  G.  J.,  and  MoIveb,  J.  concur. 


(30  8. 


Bynerson  fi. 


AxLisoK  et  ol. 


(Supreme  Court  0/ South  Carolina.  April 4, 1880.) 

Appbai— Rbvbbsal— Nbw  Triaij— Fihsirob. 

1.  A  judgment  of  the  supreme  court  reversing 
a  decree  in  a  chancery  proceeding,  and  remanding 
the  case,  is  equivalent  to  an  order  for  a  new  triaL 

a  Findings  made  upon  issues  ordered  before  the 
first  trial,  may  be  tised  upon  the  new  trial,  where 
(he  decree  is  not  reversed  for  error  in  the  trial  of 
the  issues  themselves. 

8.  But  such  findings  cannot  be  used  on  the  new 
trial,  on  tiie  certificate  of  the  stenographer  merely, 
wil^nt  the  sanction  and  signature  of  the  jndge 
who  presided  at  the  trial  of  the  issues. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Ksbshaw,  Judge. 

W.  H.  Martin,  (Ball  A  Watts,  of  counsel.) 
for  appellants.  Cunningham  <t  Harris,  for 
respondent. 

McGowAN,  J.  This  case  has  been  in  this 
court  once  before.  See  28  S.  C.  88.  5  S.  E. 
Rep.  218,  where  the  nature  of  the  case  is 
fully  stated.  It  seems  that  it  was  an  action 
to  foreclose  a  mortgage  against  Calvin  Alli- 
son, given  to  secure  a  note  for  9150,  to  which 
the  other  defendants  were  sureties.  The 
note  was  given  for  a  horse,  which  was  al- 
leged to  have  been  unsound  at  the  time  of 
the  sale.  The  case  originally  came  on  for 
irial  at  the  June  term  (1886)  before  Judge 
Hudson,  who  ordered  certain  issues  to  be 
submitted  to  a  jury,  and  continued  the  case. 
At  the  next  term  of  the  court  there  was  a 
mistrial  upon  the  "  issues. "  At  the  next  term 
of  the  court  the  issues  submitted  were  tried 
on  calendar  No.  1,  before  Judge  Au>iuoH 
and  a  jury.  The  "issues"  were  found  gen- 
erally for  the  plaintiff,  and  the  judge  ordered 
a  foreclosure  of  the  mortgage  tond  upon  the 
T«Edkt  on  the  issues.    Upon  appeal  to  this 


court,  it  was  held  that,  the  circuit  judge  hav- 
ing based  a  decree  of  foreclosure  wholly  upon 
the  verdict  of  the  jury  on  certain  issues  in 
chancery  submitted  to  them,  without  render- 
ing his  independent  judgment  upon  the  facts 
so  found,  tlie  decree  was  reversed,  and  the 
case  "  remanded. "  Accordingly  it  went  back, 
and  upon  the  call  of  the  "issue"  on  docket 
No.  1,  in  which  a  verdict  had  been  rendered 
before  the  appeal,  the  defendants'  attorney 
insisted  that  the  reversal  of  the  judgment  set 
aside  alsovthe  verdict  on  the  issues,  and  that 
they  should  be  tried  de  nooo.  But  Judge 
Kershaw,  on  hearing  the  opinion  of  the  su- 
preme court,  "order^  the  stenographer  to 
prepare  and  file  with  the  record  in  the  case 
all  the  testimony  taken  on  the  trial  of  the  is- 
sues of  fact,  and  all  questions  that  were  raised 
on  the  trial  of  said  issues,  together  with  the 
rulings  of  Judge  Aldbich  thereon,  and  his 
charge  to  the  jury  on  the  trial  of  said  issues, 
to  be  certified  by  him  officially,  and  filed  with 
the  clerk,  and  the  expenses  thereof  be  allowed 
as  disbursements  of  the  plaintiff, "  etc.  This 
order  is  made  on  the  grounds  that  the  find- 
ings of  the  jury  on  the  issues  submitted  stand 
as  facts  found  by  them,  subject  to  be  reviewed 
by  the  court  on  the  hearing  of  the  cause  on 
the  equity  side  of  the  court,  etc.  When  the 
case  was  reached  on  calendar  No.  2,  the  judge 
proceeded,  as  he  states,  "to  hear  the  case  up- 
on the  findings  of  the  jury,  the  testimony 
taken  on  the  trial  of  said  issue,  and  such 
other  testimony  as  the  parties  desired  to  offer, 
and,  after  argument  of  counsel  and  due  con- 
sideration thereof,  the  same  conclusions  were 
reached  as  previously  arrived  at  by  the  jury. 
The  verdict  Is  in  accordance  with  the  prepon- 
derance of  the  evidence.  There  was  there- 
fore no  unsoundness  of  the  animal  for  which 
the  note  was  given,"  etc.;  and  be  decreed 
foreclosure. 

The  defendant  appeals  upon  the  following 
grounds:  "(1)  His  honor  erred  in  refusing 
to  allow  a  trial  de  novo  before  a  jury  on  cal- 
endar No.  1.  (2)  He  erred  in  granting  the 
order  of  September  20, 1888,  requiring  the 
stenographer  to  prepare  and  file  with  the 
clerk  the  testimony  and  proceedings  of  a  for- 
mer trial,  and  that  the  costs  be  allowed  as 
disbursements,  and  that  the  findings  of  the 
jury  on  the  issues  submitted  stand  as  facts 
found  by  them.  (3)  He  erred  in  holding  that 
this  case  is  to  be  heard  on  the  stenographer's 
report.  (4)  He  erred  In  holding  that  no  ad- 
ditional testimony  was  admissible,  except  ea> 
gratia.  (5)  He  erred  in  admitting  in  evi- 
dence the  stenographer's  notes  of  testimony 
taken  on  a  former  trial.  (6)  He  erred  in  not 
allowing  a  trial  de  novo  before  the  court  on 
calendar  No.  2." 

Is  this  an  action  at  law  or  in  chancery? 
So  far  as  the  sureties  are  concerned,  it  would 
seem  to  have  been  a  simple  action  at  law 
upon  a  note;  but  as  the  principal  obligor, 
Calvin  Allison,  had  executed  a  mortgage  of 
land  to  secure  the  note,  and  the  main  object 
of  the  proceeding  was  to  foreclose  the  mort- 
gage, it  seems  to,  have  been  regarded  and 
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treated  by  the  parties  themselves  as  a  case 
in  chancery.  See  the  opinion  in  the  former 
appeal.  Thus  considered,  what  was  the  ef- 
fect of  the  revei-SHl  of  the  Qrst  decree  and 
"remanding"  the  case^  New  trials  in  equity 
proceedings^are.  not  veiy  common.  As  the 
whole  judgment  is  in  writing,  and  the  pre- 
cise ground  of  error  is  disclosed,  the  usnal 
practice,  we  think,  is  to  niodily,  by  correct- 
ing the  error,  and  allowing  wliat  is  not  er- 
roneous to  stand.  The  judgment  of  the  su- 
preme court  in  tliis  case  did  not  in  express 
terms  order  a  new  triiil,  but  it  reverseil  the 
decree,  and  "reman- led  the  case,"  and  we 
will  consider  that  as  equivalent  to  such  an 
order. 

Then,  what  was  the  effect  of  that  as  to 
"findings"  made  upon  issues  ordered  before 
the  first  trial?  The  plaintiff  insists  that,  as 
the  decree  was  not  reversed  upon  errors 
touching  those  "findings,"  wliich  were  really 
nothing  more  llian  evidence  of  a  particular 
character, — not  controlling,  but  to  be  con- 
sidered along  with  the  other  evidence, — they 
were  not  necessarily  set  aside  by  tlie  reversal 
of  the  decree,  but  remained  for  use  upon  tlie 
second  trial,  like  evidence  taken  in  writing 
by  commission  before  the  first  trial.  Pulaski 
V.  Ward,  2  Kich.  Law,  119.  Such  would 
seem  to  have  been  tiie  course  pursued  in 
Gadsden V. Whaley,acaseinchancery.  There 
had  been  a  former  trial  of  the  case,  in  wliich 
Judge  li£ED  ordered  an  issue,  and  errone- 
ously iHised  his  decree  on  the  verdict;  for 
which  error  (as  here)  the  decree  was  set 
aside,  and  "the  case  remanded  for  further 
proceedings."  See  9  S.  C.  147.  Upon  the 
secund  trial  the  "findings"  on  the  issues 
ordered  by  Judge  Iii^i<:i>  were  not  reopened 
and  retried,  but  "Judge  Hudson,  upon  the 
evidence  taken  at  the  first  trial,  decreed  for 
the  plaintiff  the  identical  sura  wliich  had 
been  found  by  the  jury,"  and  the  decree  was 
affirmed.  Gadsden  v.  Whaley,  14  S.  C.  214. 
As  tlie  "findings"  on  issues  from  chancery 
are  not  treated  as  conclusive  of  the  malters 
submitted,  but  are  really  nothing  more  than 
evidence  of  a  particular  character  in  writing, 
1  incline  to  think  tliat,  when  once  made  in  a 
case,  they  should  standi  unless  the  decree  is 
reversed  for  error  in  the  trial  of  the  issues 
themselves.  "New  trials  on  issues  but  of 
chancery  are  granted  by  the  court  directing 
the  issue."  Ihomasson  v.  Kennedy,  3  Eich. 
£q.  448:  Woolfolk  v.  Manufacturing  Co.,  22 
S.  C.  336.  As  was  said  by  Chancellor  Wahd- 
LAW  in  the  case  first  above  cited.  "Issues  to 
the  court  of  law  are  directed  for  the  purpose 
of  informing  the  conscience  of  the  chancel- 
lors; and,  if  this  purpose  be  a  channel,  we 
do  not  examine  tlie  process  very  narrowly." 

But  the  defendant  insists  that,  upon  an- 
other ground,  it  was  error  to  refuse  a  trial 
de  novo,  viz.:  that  the  proceedings,  evidence, 
and  "findings"  upon  ibe  issues  wei'e  not 
properly  before  the  circuit  judge  acting  as 
chancellor,  tor  the  reason  that  the  stenogra- 
pher had  not  the  authority  to  "certify"  guch 
proceedings  to  the  equity,  aide  of  ti^  court. 
T.9s.E.no.ll— 42 


The  judge,  who,  as  chancellor,  heard  the  new 
trial,  was  not  the  judge  before  whom  the  is- 
sues had  been  tried,  and  of  course  could  not 
consider  the  "findings"  until  they  were  prop- 
erly before  him.  We  know  of  no  express 
law  upon  the  subject,  but  we  think  the  old 
practice  in  such  cases  was,  as  indicated  in 
the  case  of  Taylor  t.  Mayrant,  4  Desaus.  Eq. 
514,  that  "the  court  of  common  pleas  [we 
suppose  the  judge]  should  certify  the  ver- 
dict," etc.  Peake  V.  Peake.  17  S.  C.  422.  It 
does  not  appear  that  the  judge  before  whom 
the  issues  were  tried  made  any  such  "certifi- 
cate," but  the  trial  judge  directed  the  stenog- 
rapher to  make  it.  If  he  could  not  legally 
do  so,  then  there  was  no  alternative  but  to 
try  the  case  de  novo,  with  or  without  issues, 
as  the  judge  might  determine.  The  stenog- 
rapher is  a  new  officer,  unknown  until  lately 
in  our  judicial  history.  It  is  true  that  he  is 
a  sworn  olficer  of  the  court,  whose  duty  it  is 
"to  take  full  steno>;raphic  notes  of  all  plead- 
ings, including  the  testimony,  rulings,  and 
charge  of  the  court,  and  every  trial  bad 
thereat,"  but  it  will  be  observed  that  this 
must  be  done  "under  the  directions  of  the 
presiding  judge  of  the  court;"  and  in  a  mat- 
ter of  so  much  importance  we  cannot,  in 
commencing  a  new  practice,  venture  to  bold 
that  the  mere  statement  of  Uie  stenographer, 
without  the  sanction  and  signature  of  the 
judge  who  presided  at  the  trial  of  the  issues, 
was  a  formal  and  proper  "certificate"  of  the 
proceedings  and  findings  had  u()on  the  trial 
of  the  issues.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial, 

SiUFSOM,  C.  J.,  and  McIveb,  J.,  concur. 


00  8.  a  609) 

SwBTesRT  et  al,  v,  Swetoert  8t  al. 
{Supreme  Court  of  South  Carolina.  Jan.  4, 1889.) 
AppeaI/ — Fraoticb. 
Rule  1,  supreme  court  8.  C,  requires  the  retnro 
on  appeal  to  be  filed  wittiia  40  days  after  the  com- 
pletion of  the  record  constituting  it.  The  parties 
agreed  on  a  case,  and  that  it  should  be  filed  by  a 
day  named,  but  appellant,  finding  that  he  could 
not  do  this,  asked  for  farther  time,  which  respond- 
ent refused.  Meld,  that  the  appellant  should  then 
have  filed  the  return  as  required  by  rule  1,  he  hav- 
ing had  power  to  do  so,  and,  not  having  filed  it, 
the  appeal  was  properly  dismissed. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county.- 

Action  by  G.  A.  Sweygert  and  others 
against  J  S.  Sweygert  and  others.  Plain- 
tiffs' appeal  was  dismissed  by  the  clerk,  un- 
der rule  1  of  the  supreme  court,  and  they 
move  to  restore  it  to  the  docket  on  the  grounds 
of  surprise,  mistake,  inadvertence,  and  ex- 
cusable neglect. 

W.  S.  Monteith,  for  appellants.  Mr. 
Douglass,  for  respondents. 

Pes  CiniiAU.  The  clerk  dismissed  the 
appeal  in  this  case  under  rule  1,  for  failure 
on  the  part  of  appellants  to  file  jUie  return. 
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aa  required  by  saW  rule.  Rule  2  prescribes 
what  shall  constitute  the  return,  and  rule  1 
requires  that  the  same  shall  be  filed  in  40  dnrs 
after  the  completion  of  the  record  constitut- 
ing the  same.  The  parties  may  waive  theee 
rules,  and  agree  on  a  case.  Such  was  done 
in.  this  case,  with  an  agreement  that  this  case 
should  be  filed  in  the  ofiSce  of  the  clerk  of 
the  supreme  court  by  the  15th  November. 
The  appellants,  finding  that  they  could  not 
do  this,  asked  for  further  time,  which,  bow- 
ever,  the  respondents  refused  to  grant.  The 
appdiants  should  have  then  flled  ttie  return, 
as  required  by  rule  1,  which  they  could  have 
done.  This  tbey  failed  to  do.  The  agreement 
was  no  longer  binding,  and  the  respondents 
were  entitled  to  have  the  appeal  dismissed 
under  rule  1.  The  clerk  was  not  in  error  in 
dismissing  the  appeal.    Motion  refused. 


<30  S.  C.  609) 

Talbott  et  al.  v.  Oi.aj>kbt  et  al, 
{Supreme  Court  of  South  Carolina.  Jan.  11,1889.) 
Appeal— pRAcmc*. 
Though  respondent,  by  retaining  the  case  on  ap- 
peal in  his  possession,  waived  the  time  of  filing, 
still,  where  appellant  could  have  flled  the  case  at 
a  following  term,  but  did  not  do  so,  and  neglected 
to  file  it  until  the  time  required  by  rule  of  court 
expired,  and  the  appeal  was  dismissed,  he  was 
not  entitled  to  a  reinstatement. 

Appeal  from  common  pleas  circuit  court 
of  Fairfield  county.  Motion  to  reinstate  ap- 
peal dismissed,  under  rule  1. 

W.  8,  Monteith,  for  appellant.  MeDon- 
ald  (ft  Douglass,  for  respondents. 

Per  CtTBiAM.  Certain  rules  have  been 
prescribed  by  the  court  for  taking  an  appeal, 
step  by  step,  which,  if  followed,  will  remove 
all  dilficulty  in  the  matter  of  appeals,  but,  if 
not  observed,  subject  the  appellant  to  liabil- 
ity to  have  his  appeal  dismissed  for  want  of 
prosecution.  In  cases  of  mistake  or  inad- 
vertence, the  court  may  relieve  the  appellant, 
and  restore  the  appeal.  Parties  can  dispense 
with  these  rules,  and  agree  to  a  case  to  con- 
stitute the  return.  In  such  cases  the  question 
is  as  to  the  agreement.  In  this  case  there 
was  an  agreement  to  make  up  a  case,  which, 
as  the  return,  was  to  be  filed  in  the  supreme 
court  on  or  before  the  1st  day  of  Septeml>er. 
On  failure  to  do  so,  the  appeal  was  to  be 
regarded  as  abandoned.  The  return  was 
not  flled  in  the  supreme  court  by  September 
1st,  and  hence  the  agreement  was  not  com- 
plied with.  The  appellant  contends  that 
the  respondents  kept  the  "case"  for  some 
time,  and  thereby  waived  the  time.  Assum- 
ing that  there  was  thereby  a  waiver  on  the 
pa^  of  the  respondents,  still  there  was  non- 
compliance on  the  part  of  the  appellant. 
The  case  could  have  been  filed  by  the  Novem- 
ber term,  so  that  the  case  could  have  l>een 
docketed  and  beard  during  the  present  term; 
bat  the  appellant  did  not  file  the  return  un- 
ttl  December  8tb,  after  the  time  required  by 
rnleofcoart.  Under  the  circumstances,  the 
appellant  baa  no  right  to  claim  a  reinstate- 


ment of  the  appeal.  He.  Is  in  the  hnnds  of 
the  respondents.  If  the  papera  are  printed 
and  ready,  so  that  the  case  can  t>e  heiird  at 
this  term,  perhaps  the  respondents  should 
consent  to  its  being  reinstated  on  the  docket 
for  tliat  purpose;  but,  if  not,  there  is  no  rea- 
son why  the  appeal  should  be  restored. 


(30  S.  C.  811) 

CuuuiNGS  e.  WiKOO  et  al. 

(Supreme Covrtof  South  CaroUna.  jran.19,1889.) 

APPBAL — PRACnCB. 

Act  S.  O.  Dec.  H,  1880,  $  2,  provides  tiist  when 
any  party  shall  omit,  through  mistake  or  inadvert- 
ence, to  do  any  act  necessary  to  perfect  an  appeal, 
the  supreme  court  may,  in  its  olsoretion,  permit 
such  act  to  be  done  on  such  terms  as  may  be  last, 
if  satisfied  that  the  appeal  is  bona  fide,  and  ii  no- 
tice of  appeal  has  been  given  as  required.  Held 
that,  where  the  return  was  not  filed  within  the  re- 
quired time,  because  appellant's  attorney  nipposed 
that  the  "case**  was  part  of  the  jnd^ent  roll, 
the  mistake  was  excusable,  and,  the  appeal  having 
been  dismissed,  appellant's  motion  for  leave  to 
perfect  the  appeal  should  be  granted.  FoUowiBf 
Tribbls  t.  Poore,  6  S.  B.  Rep.  fin. 

Appeal  from  common  pleas  olrcnit  oonrt 
of  Spartanburg  county. 

Action  by  Anson  W.  Cummlngs  against 
William  J.  Wingo  and  others.  Plaintiff 
moves  for  leave  to  perfect  bis  appeal. 

Bomar  <ft  Simpson,  for  appellant.  Dun- 
can (ft  Sanders,  for  respondents. 

Feb  Cttriam.  This  is  a  motion  on  the 
part  of  the  appelliint,  on  affidavit  and  the 
case,  for  an  order  allowing  appellant  to  per- 
fect his  appeal,  by  having  the  return  pre- 
viously filed  in  the  clerk's  office,  which  ap- 
peal had  been  dismissed  by  the  clerk  under 
rule  1,  for  want  of  prosecution,  marked 
filed  as  a  proper  retarn,  or  allowing  him 
to  file  such  other  or  additional  return  as  may 
be  necessary,  and  allowing  him  further  time 
to  have  said  cause  placed  upon  the  docket  of 
the  supreme  court  for  hearing  at  the  present 
(Noveml>er)  term,  and  to  do  such  other  acta 
as  may  be  necessary  to  perfect  or  reinstate 
his  appeal,  and  to  get  the  same  heard  by  the 
supreme  court.  The  motion  is  made  under 
and  in  accoixlance  with  the  provisions  of  an 
act  entitled  "An  act  to  facilitate  appeals 
from  the  circuit  courts  to  the  supreme  court, " 
approved  December  24, 1880,  the  second  sec- 
tion of  which  is  as  follows:  "  That  when  any 
party  shall  omit,  through  mistake  or  inad- 
vertence, to  do  any  act  or  acts  necessary  to 
perfect  an  appeal  or  to  stay  proceedings,  the 
supreme  couit  may,  in  their  discretion,  per- 
mit such  act  or  acts  to  be  done  at  any  time 
to  perfect  the  appeal  on  such  terms  as  may  be 
just;  provided,  that  the  court  shall  be  satis- 
fied that  the  appeal  was  taken  bona  fide,  and 
provided  that  notice  of  the  same  was  given 
as  now  required  by  law."  The  supreme 
court,  upon  examination,  decides  thi^  tiie 
return  in  this  case  was  not  filed  within  the 
time  required  on  account  of  an  excusable 
mistake  on  the  part  of  appellant's  attorneys 
in  supposing  that  the  case  constitutes  a  piut 
of  the  j  udgment  roll.    The  motion  falls  under 
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the  principle  announced  in  the  case  of  Trib- 
ble  T.  Foore,  6  S.  E.  Kep.  577,  (May  U. 
1888.)    Motion  granted. 

(30  8.  C.  6U)  — 

Hablb  9.  Morgan  «t  aL 

(Supreme  Oowit  of  South  Carolina.   Jan.  19, 
1889.) 

Where  appellant  fails  to  aerve  hit  ezoeptlons 
within  the  10  days  from  the  rising  of  the  trial 
ooart,  as  required,  but  seelcs  to  excuse  the  default, 
a  motion  to  dlsmias  the  appeal  will  be  granted,  but 
without  prejudice  to  his  right  to  move  for  leave  to 
perfect  hia  appeal  on  the  ground  of  excusable  neg- 
lect, provided  the  motion.be  in  time  to  have  the 
ease  ready  for  hearing  at  the  next  term;  and  en- 
foroement  of  the  Judgment  will  be  staved  until  the 
next  term  under  Co&  Proa  S.  C.  |846. 

Appeal  from  tommoa  pleas  eircnit  court 
of  Spartanburg  connty. 

Action  by  James  W.  Harle  against  A.  J 
Moigan  &  C!o.  Plaintiff  moves  to  dismiss 
defendants'  appeal.  Code  Civil  Proc.  S.  G. 
§  846,  provides  that  notice  of  appeal  from  a 
money  judgment  "shall  not  stay  the  execu- 
tion of  the  judgment  unless  the  presiding 
judge  before  whdhi  tliejudgment  wasobtained 
shall  grant  a  stay  of  execution,  but"  plaintiff 
shall  not  enforce  a  sale  of  property  without 
giving  security;  nor  if  defendant  {^ves  an 
undHi'talcing  as  tlierein  prescribed. 

Calvert,  Hydrick  A  Wilson,  fbr  i^>pel- 
lants.  Thomson,  NiohoUa  A  Moore,  for  re* 
spondent. 

P£B  CuBiAH.  The  motion  to  dismiss  this 
appeal  is  based  upon  the  ground  that  the  ap- 
pellants failed  to  serve  their  exceptions  with- 
in the  time  prescribed  by  law,  to-wit,  10  days 
after  the  rising  of  the  court  at  which  the 
case  was  tried.  The  fact  of  this  default  is 
conceded  in  the  affidavits  submitted  at  the 
bearing  of  this  motion,  but  appellants  seelc 
to  excuse  such  default  by  the  circumstances 
stated  in  sudi  affidavits  which  need  not 
be  specified  here.  It  seems  to  us,  there- 
fore, tbat  the  motion  must  be  granted,  but 
witliout  prejudice  to  the  right  at  appellants 
to  move  for  leave  to  perfect  their  appeal  upon 
the  ground  of  excusable  neglect  in  failing  to 
serve  their  exceptions  within  due  time,  pro- 
vided such  motion  be  made  in  time,  if  suc- 
cessful, to  have  the  case  ready  for  hearing  at 
the  next  term  of  tliis  court;  and  for  this  pur- 
pose leave  is  hereby  granted  to  submit  such 
motion,  after  due  notice  thereof,  on  the  first 
day  of  the  next  term  of  this  court,  instead  of 
the  first  day  assigned  for  the  call  of  the  docket 
of  the  Seventh  circuit.  It  is  further  ordered 
that  the  enforcement  of  the  judgment  aoagbt 
to  be  appended  from  mtiy  be  stayed  nntil  the 
next  term  of  this  court,  under  the  provisions 
of  section  846  of  the  Code  oC  Procedure. 

(30  s.  0.  no)  ' 

Wallace  «.  Oabtbb. 

(Siii>rmM  Court  of  Smith  Carolina.    Jan.  17, 
1889.) 

AFPaAir— RaQmsmn— NonoB  of  Apfsxi.. 
Failure  to  serve  notice  of  appeal  within  the  time 
required  by  law  cannot  be  corrected  by  the  su- 
preme oovrU 


Appeal  from  common  pleas  (drcutt  court 
of  TJnion  connty. 

Action  by  Edwin  B.  Wallace,  administrator 
0.  t.  a.  of  Mary  A.  Wallace,  deceased,  against 
M.  Sophia  Carter.  Judgment  for  plaintiff, 
defendant  appealed,  and  plaintiff  moves  to 
dismiss  the  appeal 

Munro  &  Munro  and  /.  C.  Wallace,  for 
the  motion.  Thompson  dt  HfcKissick,  con- 
tra. 

Feu  Ouriam.  The  plaintiff,  respondent, 
moved  before  the  supreme  court  for  an  order 
dismissing  the  appeal  herein,  on  the  ground 
tliat  the  notice  of  appeal  was  not  given  oi 
served  witiiin  the  time  limited  by  law,  and 
the  supreme  courthas  no  jurisdiction.  This 
motion  was  made  upon  the  record  in  the  case, 
including  the  summons  and  complaint,  the 
answer,  the  decree,  and  the  acceptance  of  no- 
tice of  filing  indorsed  thereon,  the  original 
notice  of  appeal,  and  the  sherifTs  indorse- 
ments therecm,  notice  of  the  return  of  the 
notice  of  appeal,  and  affidavits.  The  su- 
preme court  rules  that  the  failure  to  serve 
notice  of  appeal  within  the  time  required  by 
law  is  one  of  those  matten  which  cannot  be 
corrected  by  the  supreme  court.  The  act  re- 
quires notice  of  appeal  to  be  given  within  a 
certain  time,,  and  the  supreme  court  bus  no 
discretion  in  the  premises.  The  agreement 
between  appellant's  attorney  and  the  clerk  to 
serve  a  copy  of  the  decree  on  the  next  day  on 
appellant's  attorney  is  not  binding  on  the  re- 
spondent.   Motion  granted. 


(30  S.  C.  636) 

Miller  v.  Oeorob. 

(Supreme  Court  of  South  Caroltna.    April  S, 
1889.) 

ABATSMBNT — DKPOaiTIOIfS— JUBISDIOTION. 

1.  Where  misnomer  is  pleaded  in  abatement  bj 
defendant,  the  service  of  summons  will  not  be  set 
aside  on  motion,  on  the  pleadings,  but  the  Issue  is 
one  of  fact,  to  be  sustained  by  evidence. 

2.  Under  (3en.  St.  S.  (3.  (  726,  providing  that  a 
oommission  to  take  tesUmony  may  be  issued  and 
tested  by  a  deputy-derk,  one  signed,  "F.  H.  Tbim- 
MiEB,  CUc.,  by  T.  B.  TBiMxacB,  D.  C, "  is  property 
tested. 

3.  Where  a  oommission  ts  issued  to  three  com- 
missioners, two  of  them  may  legally  execute  it, 
and  defendant  cannot  object  that  the  commissioner 
named  by  plaintift  was  not  notified  of  his  appoint- 
ment, nor  of  the  time  and  place  of  taking  the  testi- 
mony. 

4.  An  obiection  to  the  question  when  "defendant 
became  indebted  to  yon, "  as  asking  for  a  condn- 
sion  of  law,  is  not  well  taken. 

5.  Where  defendant,  sued  by  the  name  of  "Jane, " 
pleads  in  abatement  that  her  name  is  "Jennie  Au- 
gusta, "  proof  ttiat  she  is  known  in  the  community 
where  she  lives  as  "Jane"  will  sustain  plaintiff's 
complaint. 

0.  By  act  a  O.  1880,  (19  St.  054,)  the  court  of 
common  pleaa  for  Spartanburg  county  was  re- 
quired to  be  held  March  21, 1888,  bat,  the  business 
of  the  court  of  general  sessions  not  having  been 
finished  by  that  day,  the  court  of  common  pleas, 
as  appears  by  Its  journal,  wa»  not  opened,  unlest 
by  operation  of  law,  until  March  38d,  when  this 
cause  was  heard.  Held,  that  an  objection  to  the 
court's  jurisdiction  could  not  be  susCained.  It  ap- 
pearing that  the  judge,  attended  by  the  court  oin- 
cers,  was  at  the  appointed  place  at  the  appointed 
time^  it  wmdd  be  asBomed  that  the  oourt  was  prop- 
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erly  opened ;  and  the  ftdlure  of  the  records  to  so 
show  does  not  negative  the  fact,  as  there  is  no 
statute  requiring  an  entry  to  be  made,  and  the 
failure  of  the  clerk  to  make  the  entry  would  not 
oust  the  court  of  Jurisdiction.  Following  Hardin 
T.  Trlmmier,  ante,  343. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Wallace,  J udge. 

J).  E.  Hydrick,  for  appellant.  8.  WUaon, 
for  respondent. 

McGowAN,  J  The  plaintiff  sued  the  de- 
fendant on  a  small  account  of  918,  for  board, 
fuel,  etc.  She  was  sued  as  Jane  George,  and 
she  pleaded  a  misnomer;  her  real  name,  as 
she  alleged,  being  Jennie  Augusta  George. 
On  the  call  of  the  case  for  trial,  the  defend- 
ant's attorney  moved  to  dismiss  the  com- 
plaint, on  the  ground  of  the  alleged  misno- 
mer. The  rooiion  was  refused.  The  plain- 
tiff offered  in  evidence  to  prove  her  case  tes- 
timony taken  by  commission.  Tlie  defend- 
ant objected  to  its  admission,  on  the  grounds 
tkat  the  commission  was  tested  and  signed, 
"y.  M.  Tbimmier,  Clerk,  by  T.  B.  Trim- 
ifiER,  D.  C."  At  the  time  F.  M.  Trimmier 
was  clerk  and  T.  R.  Trlmmier,  deputy  clerk. 
And  also  on  the  ground  that  the  commission 
was  executed  by  only  two  commissioners, 
and  it  did  not  appear  that  the  third  commis- 
sioner had  been  notified  of  his  appointment, 
or  of  the  time  and  place  of  taking  the  testi- 
mony. It  appeared  that  the  commissioner 
who  did  not  act  was  not  the  commissioner  of 
the  defendant,  and  the  judge  allowed  the 
testimony  to  be  read  in  evidence.  The  sec- 
ond interrogatory  was:  "State  whether,  at 
any  time  during  the  month,  the  defendant 
became  indebted  to  you;  and,  if  so,  what 
amount. "  The  defendant  objected  to  read- 
ing the  answer  to  this  question,  on  the 
ground  that  "indebtedness"  is  a  "legal  con- 
clusion, "  and  not  a  fact.  The  objection  was 
overruled,  his  honor  saying:  "Oh,  no;  that 
is  too  hard  to  discriminate.  That  is  a  fact. 
If  one  man  owes  another,  it  is  a  fact,  and  no 
doubt  about  that."  The  Qfth  interrogatory 
was:  "By  what  name  did  the  defeudant 
pass, — was  generally  known  by,  and  called 
herself?"  Defendant  objected  to  this  ques- 
tion, and  to  the  answer,  on  the  ground  that 
the  issue  was  as  to  the  true  name  of  the  de- 
fendant, and  that  proof  of  the  name  by  which 
she  passed  or  was  commonly  known  was  "ir- 
relevant. "  Objection  overruled.  The  Wed- 
nesday following  the  third  Monday  in  March 
in  1888  was  March  21st,  but,  the  business  of 
the  court  of  general  sessions  not  having 
been  finished  by  that  day,  the  court  of  com- 
mon pleas,  as  appears  by  the  journal,  was  not 
opened,  unless  by  operation  of  law,  until 
March  23d.  His  honor,  the  Judge,  charged 
that  "a  name  is  a  word  to  designate  a  person 
or  thing.  That  word  by  which  a  person  is 
commonly  designated  in  the  community  in 
which  be  Uvea  is,  for  all  practical  purposes, 
his  name.  He  can  be  indicted  by  it,  and  be 
can  be  sued  by  it,  and  bound  by  the  judg- 
ment. Now,  the  defense  to  the  action  here 
ia  that  the  defendant  ia  not  named  *  Jane^' 


but  •  Jennie  A.'  If  you  are  satisfied,  by  tlis 
preponderance  of  tlie  evidence.  Hint  she  was 
known  in  the  corouiunity  in  which  slie  live<l 
as  'Jane,'  wliy,  tlu-n,  the  plaintiff's  case  is 
made  out.  If  you  are  not  so  satisfied,  it  U 
not  made  out, "  etc.  The  jury  found  in  favor 
of  the  plaintiff  a  verdict  for  the  whole  amount 
of  the  account,  and  the  defendant  appeals 
upon  the  following  grounds  of  alleged  error: 
"(1)  In  refusing  motion  to  set  aside  the 
service  and  dismiss  the  complaint;  (2)  in 
holding  that  the  commission  was  properly 
signed  and  issued;  (S)  in  holding  that  it  was 
not  necessary  that  all  the  coramissionei's 
should  be  notified  of  their  appointment,  and 
of  the  time  and  place  of  taking  the  testi- 
mony, and  that  only  the  commissioner  of  the 
other  side  must  be  so  notified:  (4)  in  admit- 
ting the  answer  to  the  second  interrogatory 
of  the  plaintiff;  (5)  in  admitting  the  answer 
to  the  fifth  interrogatory  of  the  plaintiff;  (6) 
in  charging  the  jury:  'That  word  by  which 
a  person  is  commonly  designated  in  the  com- 
munity in  which  he  lives  is,  for  ail  practical 
purposes,  his  name.  They  can  be  indicted 
by  it,  and  they  can  be  sued  by  it,  and  bound 
by  the  Judgment.'  (7)  In  charging  the 
Jury :  •  If  you  are  satisfied,  by  the  preponder- 
ance of  the  evidence,  that  the  defendant  was 
known  in  the  community  in  which  she  lived 
as  "Jane,"  why,  then,  the  plaintiff's  case  is 
made  out.'  (8)  Because  said  judgment  is 
void,  in  that  the  court  was  not  convened  at 
the  time  appointed  by  law,  and  had  no  juris- 
diction to  try  the  action.  (9)  Because  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

Ttie  matter  of  the  last  exception  was  not 
presented  to  the  Judge  below,  and  therefore 
cannot  be  considered  here. 

1.  The  plea  in  al>atement,  though  present- 
ed In  the  answer,  makes  an  issue  of  fact, 
which  must  be  sustained  by  evidence.  It  is 
not  a  case  for  setting  aside  the  service  on 
motion,  upon  the  unsupported  pleadings. 

2.  A  commission  to  take  testimony  may 
be  issued  and  tested  by  the  deputy-clerk. 
See  section  725,  Gen.  St.  No  law  prescribes 
the  manner  in  which  be  should  sign,  and  we 
see  no  just  objection  to  the  manner  adopted 
here,  "F  M.  Truuojsb,  Clk.,  by  T.  R.  Trih- 

HI£R,  D.  C." 

8.  Two  commissioners  may  legally  execute 
a  commission  to  take  testimony.  The  third 
commissioner  was  appointed  at  the  instance 
of  the  plaintiff,  and  it  does  not  appear  that 
he  was  notified  either  of  his  appointment,  or 
of  the  time  and  place  of  taking  the  testimony. 

4.  In  the  question  to  tlie  witness,  the  mean- 
ing of  the  word  "indebted"  could  not  possi- 
bly be  misunderstood.  In  ordinary  use,  the 
word  indicates  a  fact;  a  disagreeable  fact; 
something  more  than  simply  a  "conclusion 
of  law. "  As  Dr.  Worcester  defines  it,  "  being 
in  debt;"  "having  incurred  a  debt;"  "owing; 
with  'to'  before  the  person  to  whom  the 
debt  is  doe." 

5,  6,  and  7  make  the  point  that  it  was  error 
to  bold  and  to  charge  the  jury  that,  "if  you 
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are  satisfled,  by  the  preponderance  of  the  ev- 
idence, that  the  defendant  was  known  In  the 
community  in  which  she  lives  as  'Jane,'  why, 
then,  the  plaintiff's  case  is  made  out."  It 
seems  that  there  was  no  evidence  at  all  that 
the  defendant's  name  was  "Jennie  Augusta." 
It  seems  tliat  the  rule  is  very  much  more  ex- 
acting  as  to  a  misnomer  of  the  plaintiff  than 
of  the  defendant;  for,  as  Judge  Wardlaw 
said  on  the  circuit,  and  Judge  O'Neall  said 
upon  appe^  to  the  old  "appeal  court,"  in  the 
case  of  Norria  v.  Graves,  4  Strob.  82:  "The 
plaintiff  is  legally  presumed  to  know  at  least 
his  own  name,  and  hence  he  must  state  it. 
A  defendant  sued  by  a  name,  and  pleading 
in  abatement  that  it  is  not  his  true  name, 
may  very  well  be  answered  In  the  plaintiff's 
replication  that  he  is  known  by  the  name 
sued  as  well  as  the  other.  For,  in  such  a 
case,  the  plaintiff  is  not  presumed  to  know 
what  is  the  real  name.  See  Bull  v.  Frank- 
lin, 2  Speer,  46;  Woodberry  v.  Dye,  10  Rich. 
Law,  34. 

8  alleges  that  the  Judgment  is  Toid,  (or 
the  reason  that,  the  day  fixed  by  law  for  the 
opening  of  the  court  of  common  pleas  for 
Spartanburg  county  having  been  allowed  to 
pass,  the  judge  had  no  power  to  do  so  after- 
wards. This  court  has  very  recently  had  oc- 
casion to  consider  and  decide  this  identical 
point  in  the  case  of  Hardin  v.  Triromier, 
ante,  842,  (filed  19th  March,  1889,)  to  which 
reference  is  made  for  the  grounds  upon  which 
the  court  held  that  the  judgments  rendered 
at  the  March  term  of  the  court  (1888)  for 
Spartanburg  county  are  not  void  for  the  al- 
leged want  of  the  regular  opening  of  the 
court  of  common  pleas  on  the  day  appointed 
by  law  for  that  purpose.  The  judgment  of 
this  court  is  that  the  judgment  of  the  ciicnit 
court  be  affirmed. 

SmrsoN,  C.  J.,  and  McItek,  J.,  concor. 


(30  S.  C.  579) 

State  «b  rel.  Gbablestok,  0.  &  G.  B.  Co. 
«t  al.  0.  Wbitesides,  Chairman,  et  al. 

(Supreme  Court  of  South  CaroUna.    April  15, 
1889.) 

COMSTITDTIOHAI.  IiAW— AlD  TO  RULBOXSS— TAXA- 
TION— MANSAHnS. 

1.  Act  8.  C  Dec.  1888,  entitled  "An  act  to  pro- 
vide for  the  payment  of  township  bonds  Issued  in 
aid  of  railroads  in  this  state,"  the  objeol  of  which 
is  to  aid  in  the  construction  of  certain  railroads 
which  certain  townships  had,  without  authority 
of  law,  contracted  to  aid,  is  constitutional,  as  the 
legislature  had  a  risht  to  assume,  from  the  fact 
that  the  township*  bad  voted  aid  to  the  railroads, 
that  a  public  purpose  existed,  warranting  the  ex- 
ercise of  the  toxlng  power. 

a.  Such  act  is  for  a  public  purpose,  though  the 
aid  given  by  it  is  confined  to  certain  townsmps. 

3.  Mandamus  will  not  lie  to  comped  tiie  ^air- 
man and  cleric  of  the  board  of  county  commission- 
ers to  sign  and  attest  a  certificate  of  the  comple- 
tion of  a  railroad  for  a  certain  distance,  to  aid  in 
the  construction  of  wMoh  a  township  In  the  county 
bad  voted  a  subsoriptlon  for  the  payment  of  which 
subsciiptlon  the  county  commissioners  bad  issued 
bonds  and  agreed  to  deliver  them  to  the  relator  on 
•Qoh  a  oertlScate,  where  it  appears  that  the  town- 
ship hsd  no  power  to  vote  the  subscription,  and 
that  the  commissioners  had  no  authority  to  issue 


the  bonds,  ormake  officially  the  contract  relied  on. 

4.  The  act  of  December,  1888,  does  not  validate 
•nch  bonds  and  legalize  the  jirooeedings  under 
which  they  were  executed,  and  thus  warrant  the 
tnandofnus,  though  it  takes  the  amount  proposed 
to  be  subscribed  by  the  township,  and  represented 
by  the  bonds,  as  a  basis  of  the  ud  to  be  ^ven,  and 
declares  it  a  debt  on  the  townsldp. 

5.  The  constitutionality  of  the  act  cannot  be  sus- 
tained on  the  ground  that  it  is  a  validating  statute. 

Petition  for  mandamus  by  the  state  of 
South  Carolina  ex  relatione  the  Charleston, 
Cincinnati  &  Chicago  Kailroad  Company,  the 
Massachusetts  &  Southern  Construction  Com- 
pany, and  the  Boston  Safe-Deposit  &  Trust 
Company,  against  Robert  W.  Wliitesides, 
chairman  of  the  board  of  county  com  mis- 
sionei-s  of  York  .county,  and  Jamea  B.  Alli- 
son, clerk  id  said  board. 

Jot.  F.  Bart,  Rpbtrt  W.  Bhand,  and  ifitAsp- 
pard  Brot.,  for  relators.  C  E.  Spenoer,  Wm, 
B.  McCaw.  Wilson,  Wilson  di  Me  Dow,  N.  W. 
Hardin,  and  D.  E.  Finity,  tar  respondents. 

SmpsoN,  C.  J  The  inhabitants  of  Broad 
River  township,  in  York  county,  under  the 
provisions  of  the  amended  charter  of  the 
Georgetown  &  North  Carolina  Narrow-Gauge 
Railroad  Company, — 1883, — which  company 
afterwards  became  the  Charleston,  Cincin- 
nati &  Chicago  Kailroad  Company,  voted  a 
subscription  of  t24,000  to  said  road,  payable 
in  7  per  cent,  coupon  bonds,  upon  the  an- 
thority  of  which  the  county  commissioners  of 
said  county  executed  the  necessary  bonds  for 
the  payment  of  said  subscription.  These 
bonds,  by  an  arrangement  between  the  pai^ 
ties,  were  placed-  in  the  possession  of  the  re- 
lator the  Boston  Safe-Deposit  &  Trust  Com- 
pany, to  be  held  until  the  road  was  completed, 
as  follows,  to-wit,  five  miles  from  the  town- 
ship line  between  Cherokee  and  Broad  River; 
when,  upon  a  certificate  of  that  fact  by  the 
engineer  of  the  Massachusetts  &  Southern 
Construction  Company,  indorsed  by  the  chair- 
man of  the  county  commissioners, — his  sig- 
nature, attested  by  the  clerk  of  the  board, — 
being  presented  to  said  trust  company,  912,- 
000  of  said  bonds  were  to  be  delivered  to  the 
Massachusetts  &  Southern  Construction  Com- 
pany, and,  upon  a  similar  certificate  that  the 
road  had  been  completed  through  said  town- 
ship, the  remaining  912,000  were  to  be  de- 
livered to  said  construction  company.  This 
arrangement  was  reduced  to  writing  and 
signed  by  a  majority  of  the  county  commis- 
sioners; and,  in  accordance  therewith,  the 
$24,000  of  bonds  were  placed  in  the  hands  of 
the  trust  company.  Upon  the  completion  of 
the  road  through  the  township  the  engineer 
executed  the  required  certificate,  as  above, 
but  the  respondent  Whitesides,  county  chair- 
man aforesaid,  declined  to  indorse  it, — for 
other  reasons,  however,  than  that  said  road 
had  not  been  completed, — and  the  clerk  of 
the  board  also  declared  that  he  would  not,  in 
any  event,  attest  the  signature  of  the  chtdr- 
man.  Under  these  circumstances  the  relat- 
ors oommenced  the  proceeding  now  before 
us  In  the  original  jurisdiction  of  this  court, 
praying  that  a  mandamus  do  issue,  com- 
manding said  chairman  to  indorse  the  cer- 
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tificate  of  the  engineer,  and  said  clerk  to  at- 
test bis  signature  to  said  indorsenaent,  as  stip- 
ulated, so  that  the  said  trust  company  might 
be  antborized  to  deliver  the  bonds  mentioned 
to  the  said  construction  company. 

Tiiere  is  no  serious  dispute  as  to  the  main 
facts  of  the  case,  and  these  are  suflBcient- 
ly  stated  above.  The  diflSculty,  however, 
grows  out  of  the  legal  questions  raised,  and 
theae  involve,  primarily,  a  discussion  of  the 
law  -of  mandamus,  and  its  application  to 
these  conceded  facts;  and,  secondly,  the  con- 
Btitutionality  of  the  recent  act  of  the  legis- 
lature, known  as  "An  act  to  provide  for  the 
payment  of  township  bonds  issued  in  aid  of 
railroads  in  this  state.  Approved  December, 
1888."  These  questions  will  be  considered 
In  their  order. 

The  principles  which  govern  in  mandamus 
cases,  especially  where  the  proceeding  is 
against  a  public  officer,  are  very  plain  and 
simple,  and  are  within  a  very  narrow  com- 
pass; so  much  so  as  to  need  no  elaboration 
here,  nor  the  citation  of  authorities.  They 
may  he  briefly  stated  thus:  Where  a  party 
has  a  legal  right  to  the  enjoyment  of  which 
the  discharge  of  a  ministerial  duty  on  the 
part  of  a  public  officer  is  necessary,  and  he 
has  no  other  adequate  remedy,  in  case  the  of- 
ficer refuses  to  discliarge  this  duty,  manda- 
mus is  the  proper  proceeding.  High,  Extr. 
Bern.  §  34  et  seq.  This  writ  was  once  a 
prerogative  writ,  and  in  England  was  sup- 
posed to  issue  at  the  instance  of  the  crown, 
to  meet  and  remedy  otherwise  remediless 
cases,  at  his  discretion.  But  in  this  country 
It  has  lost  its  prerogative  character,  and, 
though  issued  in  the  name  of  tlie  state,  yet  it 
belongs  to  the  courts,  and  has  become  a  form 
of  action,  governed  by  established  rules,  and 
applied  for  and  Issued  under  established 
forms.  Upon  an  application  for  this  writ 
i^ainst  a  public  officer,  the  questions  to  be 
considered  are,  (High,  Extr.  Rem.  §  10:) 
First.  Is  the  duty  claimed  a  ministerial  duty  ? 
axond.  Has  the  petitioner  a  legal  right,  for 
the  enjoyment,  protection,  or  redress  of  which 
the  discharge  of  said  duty  is  necessary? 
Third.  Has  be  no  other  adequate  and  suffi- 
cient remedy?  And  these  are  the  questions 
before  us.  The  petitioners  ask  that  the 
chairman  of  the  county  commissioners  of 
fork  county  shall  be  required  to  indorse  the 
certificate  of  the  engineer,  supra,  and  that  the 
clerk  of  the  board  shall  attest  his  signature. 
Can  the  performance  of  these  acts  be  oi-dered 
as  ministerial  duties?  What  is  a  ministerial 
duty  on  the  part  of  %  public  officer?  We 
think  it  may  be  defined  briefly,  yet  fally,  to 
oe  some  duty  Imposrd  expressly  by  law,  not 
by  contract,  (Id.  g  25,)  or  arising  necessari- 
ly, as  an  incident  to  tbeofflce,  involving  nodis- 
cretion  in  its  exercise,  but  mandatory  and  im- 
perative, (Id.  §  42.)  Now,  is theduty  claimed 
here. by  the  petitioners  at  the  hands  of  the  re- 
spondents a  duty  of  that  character?  There 
If,  certainly,  no  act  or  law  of  force,  express- 
ly imposing  this  duty  upon  them.  Kor  is  it 
ft  duty  necessarily  arising  as  an  incident  to 


the  offices  which  they  hold.  Nor  was  it  con- 
Iracted  in  furtherance  of  any  legal  duly  at- 
tempted by  them,  and  which  cannot  be  now 
compelled  without  the  performance  of  this. 
Possibly  it  might  be,  if  the  act  of  assembly 
under  which  Broad  Biver  township  sub- 
scribed to  the  railroad  had  been  constitution- 
al and  valid.  In  such  case,  the  county  com- 
missionen  having  been  declared  the  corpo- 
rate agents  of  the  township,  charged  with 
the  duty  of  issuing  the  subscription  bonds, 
and  of  otherwise  seeing  to  the  proper  protec- 
tion of  said  township,  the  delivery  of  ViM 
kind  mentioned  above,  to  be  performed  upon 
the  completion  of  the  road,  could  be  urged  aa 
a  ministerial  duty.  But  such  is  not  the  state 
of  facts  in  the  case.  On  the  contrary,  under 
the  recent  case  of  Floyd  v.  Perrin,  8  8.  E. 
Bep.  14,  Broad  Biver  township  had  no  pow- 
er  to  vote  the  subscription  in  question.  Nor ' 
had  the  county  commissioners  any  power  to 
to  issue  the  bonds  mentioned,  nor  to  make 
officially  the  contract  relied  upon .  The  whole 
transaction,  from  beginning  to  end,  was  ul- 
tra vires, — a  nullity, — because  not  in  pursu- 
ance of  any  duty  imposed  by  law  upon  said 
commLssioners.  If  there  be  any  duty  at  all, 
it  is  one  arising  out  of  individual  contract. 
This  being  so.  we  do  not  see  bow  any  minis- 
terial duty,  in  the  sense  as  defined  above, 
could  attach. 

It  is  said,  however,  that  the  recent  act,  su- 
pra, has  viilidated  these  bonds,  and  has  legal- 
ized all  the  proceedings  under  which  they 
were  executed,  and  the  conditions  ui)on  which 
they  were  to  be  delivered  to  the  railroad,  in- 
cluding the  contract  to  have  the  certificate  of 
the  engineer  indorsed  by  the  chairman  and 
attested  by  the  clerk.  We  think  this  is  ft 
mistake.  We  do  not  understand  that  the  act 
of  1888,  supra,  has  had  that  effect,  nor  was 
such  its  Intention,  in  so  far  as  the  proceed- 
ings of  the  different  townships  were  con- 
cerned. That  act,  as  we  suppose,  was  in- 
tended to  autliorize  the  levying  of  a  tax  in 
aid  of  certain  railroads  which  certain  town- 
ships In  the  state,  by  the  action  of  their  in- 
habitants, had  substantially  expressed  a  de- 
sire should  be  aided,  and  it  was  enacted,  not 
to  validate  previous  illegal  legislation  and 
acts  done  under  such  legislation,  but  as  an 
independent  act,  for  a  public  purpose,  and 
within,  as  was  supposed,  the  unquestioned 
power  of  the  general  assembly,  to- wit,  to  au- 
thorize taxation  for  a  public  purpose;  and 
the  amount  proposed  to  be  subscribed  by  the 
townships  in  furtherance  of  this  purpose,  rep- 
resented by  the  bonds  issued,  was  taken  as  a 
basis  of  the  aid  to  be  given,  and  was  declared 
as  a  debt  upon  said  townships,  as  indicative 
of  the  source  from  which  the  tax  was  to  come, 
affording  the  aid  granted. 

It  is  urged,  however,  that  this  act  is  un- 
constitutional; and  the  argument  on  both 
sides  has  been  mainly  addressed  to  this  ques- 
tion. In  fact,  it  is  obvious  that  the  princi- 
pal object  of  this  proceeding  is  to  obtain  ft 
deliverance  from  this  court  upon  that  pre- 
cise question.    From  our  view  ot  the  pur- 
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pose  of  the  act,  as  stated  above,  we  do  not 
think  that  this  question,  whether  decided  the 
one  way  or  tlie  other,  would  determine  the 
Issue  whether  or  not  the  writ  prayed  for 
should  be  granted;  and  therefore  we  do  not 
regard  the  adjudication  of  this  question  as 
ateolately  essential  to  the  surface  object  of 
this  proceeding.  It  is,  however,  raised  in 
the  case,  and,  under  the  constitution,  it  is, 
perhaps,  our  duty  to  adjudicate  it;  and  es- 
pecially we  have  so  felt  in  consideration  of 
its  Importance  to  our  people  and  of  the  large 
interests  involved.  We  have,  therefore,  de- 
clined to  pass  it  by,  and  have  carefully  con- 
sidered it,  reaching  the  conclusion  that  it  is 
constitutional  and  valid.  Not,  however,  on 
the  ground  urged  and  contested  so  elaborate- 
ly and  ably  by  counsel,  to-wlt,  that  it  was  a 
validating  act,  but  opon  another  ground, 
which  we  will  now  state.  We  thinlE  that 
there  can  be  no  doubt  that  the  general  assem- 
bly has  the  power  to  authorize  taxation  for 
any  public  purpose.  In  fact,  that,  in  the  ab- 
sence of  a  constitutional  inhibition,  this  power 
■  is  inherent  and  unlimited,  with  no  check  ex- 
cept the  intelligence  of  the  representative,  and 
the  ballot-box  of  the  elector.  Cooley,  Gonst. 
Lim.  (5th  Ed.)  603.  604,  and  the  cases  there 
cited;  Feldman  v.  City  Council,  23  8.  C.  57. 
Now,  was  the  act  in  question  passed  to  pro- 
mote a  public  purpose,  and  within  the  do- 
main of  legislative  action?  Was  this  the  ob- 
ject the  tax  authorized?  The  object  of  the 
tax  was  to  aid  the  building  of  certain  rail- 
Toads  in  the,  state,  which  certain  townships 
had,  without  authority  of  law,  contracted  to 
aid.  Now,  railroads  have  been  declared  by 
the  courts  in  most  of  the  states,  our  own  in- 
cluded, and  by  the  supreme  court  of  the  Unit- 
ed States,  as  improved  highways,  and  there- 
fore as  much  entitled  to  be  aided  by  the  tax- 
ing power  as  ordinarj'  highways.  1  Dill. 
Mun.  Corp.  (8d  Ed.)  §168;  Cooley,  Const. 
Lim.  (2d  Ed.)  o.  4.  This  may  have  been 
doubted  once,  and,  if  it  was  an  open  ques- 
tion, might  still  be  doubted,  but  the  decis- 
ions in  that  direction  have  been  so  numerous 
and  so  uniform  that,  to  use  the  language  of 
Judge  Dillon,  "if  they  have  not  terminated 
doubt,  they  have  at  least  ended  judicial  dis- 
cussion. "  The  subject-matter,  then,  of  this 
act  was  within  the  range  of  a  public  pur- 
pose, and  so  far  legitimate;  but  it  may  be 
urged  that  the  purpose  liere,  being  confined 
to  mere  townships,  limited  localities,  and 
not  extending  to  the  public  at  large,  could 
not  fall  within  the  doctrine  above.  What  is 
the  meaning  of  the  term  "public?"  This 
term  is  opposed  to  the  term  private,  and,  ac- 
cording to  the  best  lexicogra[)hers,  means 
"pertaining  to,  or  belonging  to,  the  people; 
relating  to  a  nation,  state,  or  community." 
But  to  make  a  matter  a  public  matter  it 
need  not  pertain  to  the  whole  nation  or  state. 
It  is  sufficient  if  it  pertains  to  any  separate 
or  distinct  portion  thereof,  or  community. 
For  instance,  the  state  is  divided  into  coun- 
ties, and  there  may  be  matters  affecting  one 
county  and  not  others,  as  the  building  of  a 


jail,  a  oonrt-house,  and  such  other  matters; 
yet  it  could  not  be  said  that  for  this  reason 
they  were  not  public  matters.  So,  the  coun- 
ties have  been  divided  into  townships,  which 
at  one  time,  for  a  short  period,  were  munic- 
ipal corporations  for  certain  purposes.  These 
corporations,  it  is  true,  have  been  vacated, 
but  the  territorial  divisions,  with  names  and 
defined  boundaries,  have  been  retained,  thus 
separating  the  counties  into  distinct  com> 
mnnities,  which  have  been  frequently  recog- 
nized as  such  in  legislative  enactments.  Now, 
the  inhabitants  of  many  of  these  townships 
having  voted,  as  distinct  communities,  sub- 
scriptions to  railroads  proposed  to  be  con- 
structed through  or  near  them,  not  for  the 
private  interests  of  particular  individuals, 
but  for  the  general  good,  we  think  the  gen- 
eral assembly  was  warranted  in  assuming 
that  here  was  a  public  purpose,  which,  in 
accordance  with  the  expressed  wish  of  these 
communities,  could  be  sustained  by  its  tax- 
ing power.  And,  even  witliout  this  ex- 
pressed desire,  there  is  high  authority  for 
saying  that  such  legislation  would  be  valid 
with  or  without  the  consent  of  the  people, 
the  onlyclieck  to  an  unwise  exercise  thereoft 
as  we  have  said  above,  being,  not  the  courts, 
but  the  intelligence  of  the  general  assembly 
and  the  ballot-box.  But  here  the  people  of 
the  townships  I>ad  given  their  consent,  and 
had  declared  by  their  votes  that  a  public  pur- 
pose was  present  that  deserved  support. 
This,  it  seems  to  us,  was  a  sufficient  founda- 
tion for  the  passage  of  the  act.  For  these 
reasons,  we  think  the  act  in  question  is  con- 
stitutional and  valid.  But,  conceding  this, 
we  do  not  see  how  it  warrants  the  tnando- 
mus  prayed  for.  There  is,  certainly,  noth- 
ing in  this  act  expressly  commanding  the  re- 
spondents to  perform  the  stipulations  of  the 
contract  upon  which  this  proceeding  is  based, 
nor  is  there  any  duty  imposed  thereby  upon 
the  respondents,  to  which  the  suggested  acta 
are  necessary  incidents;  and,  therefore,  there 
is  no  ministerial  duty  in  this  regard  attach- 
ing to  them,  to  be  enforced  by  the  writ 
prayed  for. 

We  have  not  found  it  necessary  to  discuss 
fully  the  question  whether  the  recent  act 
could  be  sustained  as  a  validating  act,  aa 
contended  by  the  petitioners,  but  we  have 
considered  it  under  the  light  of  the  argument 
and  the  numerous  cases  cited:  and  we  think 
the  position  is  untenable.  The  pivotal  point 
in  a  healing  or  validating  statute  is  that  it 
must  be  confined  to  acts  which  the  legisla- 
ture could  previously  have  authorized.  Tiiis 
is  wanting  here.  The  legislature  can  under 
no  circumstances  authorize  the  violation  of 
the  constitution  or  validate  an  unconstitu- 
tional act.  Duke  v.  Williamsburg  Co.,  21 S. 
C.  419;  Cooley,  Const.  Lim.  382. 

The  petition  must,  therefore,  be  dismissed, 
and  it  is  so  adjudged  and  decreed. 

MoItbb,  J.,  concurs. 

MoOowAN.  J.  I  conenr;  the  meaning  of 
the  opinion  of  the  court  t)eing  that  there 
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is  no  necessity  for  the  issue  of  any  new 
bonds,  but  "the  debt"  fixed  upon  the  several 
townships  by  the  act  of  1888  shall  be  repre- 
sented by  the  bonds  heretofore  issued,  to  be 
paid  according  to  the  provisions  of  the  act; 
and  I  am  authorized  to  say  that  such  is  the 
view  of  the  other  members  of  the  ooortt 


(30  S.  C.  ESS) 

Stati  ex  ret  OnututsTOK,  C.  A  C.  R.  Oo.  at  oL 
V.  Habpbr  et  cU.,  CommlBsionera. 

(Supreme  Court  of  Sovih  CaroUna.    April  Vt, 
1889.) 

Petition  for  mandamMS  by  the  state  of  Sonth 
OaroUna,  ex  relatiUme  the  Charleston,  Cincin- 
nati &  Cnloago  Railroad  Company,  the  Massaohn- 
setts  ft  Southern  Construotion  Company,  and  the 
Boston  Safe-Deposit  &  Trust  Company,  against 
James  H.  Harper,  Heniy  Clybum,  and  Hinor  C. 
Gardner,  board  of  oonnly  commissioners  for  Lan- 
caster county,  and  Ira  B.  Jones,  clerk  of  said  board. 

Jamet  F.  Hart,  R.  E.  AWMn,  Robert  W. 
Shand,  and  Sheppard  Bros.,  for  relatora.  Jbnea 
A  WftMame,  tor  leapondenta. 

Simpson,  C.  J.  The  application  for  a  mcmda/imu 
in  this  case  waa  based  upon  facts  substantially  the 
same  as  those  of  the  recent  case  of  State  ▼.  'Wnite- 
sldes,  ante,  661,  and  the  questions  of  law  involved 
are  the  same.  Upon  the  authority  of  that  ease, 
therefore,  the  petition  herein  is  dismissed, — ^upon 
other  grounds,  however,  than  the  alleged  uncon- 
stitutionality of  the  act  of  1888,  entitled  "An  act 
to  provide  for  the  payment  of  township  bonds  is- 
sued in  ^d  of  railroads  in  this  state, "  which  we 
hold  constitutional.  See  Id.  Also,  State  T.Neely, 
infra. 


(30  S.  C.  687) 

Statb  ex  rel.  Dickinson  v.  Nbblt,  County 
Treasurer,  et  al. 

(Supreme  Court  af  South  Carolina.   April  IB, 
1889.) 

OoHsnTUTioxAi.  Ia.w— Railboas  Ant— Taxitiox 
— Uahdamub. 

1.  Act  &  a  Deo.  1888,  entitled  "An  act  to  pro- 
vide for  the  pasrment  of  township  bonds  issued  in 
aid  of  railroads  in  this  state,"  Is  constitutionaL 
Following  State  v.  Whitesides,  ante,  661. 

8.  Section  9  of  the  act  i>rovidea  "that  no  tax 
shall  iM  levied  under  the  provisions  of  tliis  act  to 
pay  the  interest  on  any  township  bonds  until  the 
ra&roEtd  in  aid  of  which  they  were  subscribed  shall 
be  completed  through  such  township,  and  accept- 
ed by  the  railroad  oommiaeioners, "  and  that  any 
taxes  collected  before  that  time  shall  be  refunded 
to  tihe  tax-payers.  The  return  to  a  petition  for 
mondamtM  to  compel  the  payment  by  the  county 
treasurer  of  a  coupon  on  a  oond  issued  by  a  cer- 
tain township  uiiaer  the  act  showed,  without  con- 
tradiction, that  the  road  waa  not  completed  through 
the  townsnip,  and  accepted  by  the  railroad  com- 
missioners, until  a  certain  date,  and  it  did  not  ap- 
pear that  any  tax  had  been  levied  or  collected  since 
that  date.  Held,  that  it  appeared  that  the  county 
treasurer  had  no  funds  in  his  hands  applicable  to 
payment  of  the  coupon,  and  numdamu*  would  be 
refused. 

Petition  for  mandamtu  by  the  state  of 
South  Carolina,  ex  relatione  P  P  Dickinson, 
against  H.  A.  D.  Keely,  county  treasurer 
of  York  county,  and  Robert  W.  Whitesides, 
James  B.  Allison,  and  £.  B.  Mills,  county 
commissioners  of  Yoik  county. 

James  F  Hart,  Sheppard  Bros.,  and 
Robt.  W.  8hand,  for  relators.  C.  B.  Spen- 
cer, WUson  <ft  Wilson  <t  McDow,  W  B.  Mo- 
Oaw,  If.  W.  Bardin,  and  D.  B.  Finiey,  tor 
respondents. 


McIvEB,  J.  This  is  an  application,  ad- 
dressed to  this  court  in  its  original  jurisdic- 
tion, for  a  writ  of  mandamus  to  compel  the 
respondents  to  apply  funds  alleged  to  be  in 
the  bands  of  the  respondent  Neely,  as  county 
treasurer,  to  the  payment  of  a  coupon  which 
matured  on  1st  of  January,  1889,  on  a  Iwnd 
held  by  the  relator,  purporting  to  have  been 
issued  by  the  county  commissioners  of  York 
county,  as  the  corporate  agents  of  Cherokee 
township,  under  the  provisions  of  an  act  of 
the  general  assembly  of  this  state,  approved 
21st  December,  1883,  as  well  as  under  the 
provisions  of  an  act  approved  22d  December, 
1888,  entitled  "An  act  to  provide  for  the  pay- 
ment of  township  bonds  issued  in  aid  of  rail- 
roads in  this  state."  There  are  other  appro- 
priate allegations  in  the  petition,  which  it  is 
not  deemed  necessary  to  repeat  here,  as  we 
think  it  would  be  weU  for  the  reporter,  in 
preparing  the  report  in  this  case,  to  set  out 
the  petition  as  well  as  the  return,  of  which 
we  shall  make  only  a  brief  statement.  The 
term  of  office  of  the  persona  named  as  county 
commissioners  in  the  title  of  this  case  having 
expired,  the  return  is  made  by  their  succes- 
sors in  office  to-wit,  T.  G.  Gulp,  Robert  "W. 
Whitesides,  and  William  Ross,  together  with 
the  respondent  Neely.  The  return  sets  forth, 
among  other  thing's,  as  reasmis  for  declining 
to  comply  with  the  demand  of  the  relator, 
that  Cherokee  township  has  never  been  con. 
stituted  a  township  in  accordance  with  law, 
inasmuch  as  certain  provisions  of  the  act  de- 
fining the  powers  and  duties  of  county  com- 
missioners  have  never  been  complied  with, 
to-wit,  that  the  lines  and  boundaries  of  the 
townships  in  York  county  have  never  been 
established  "by  the  erection  of  permanent 
monuments  of  stone,  brick,  or  iron  to  desig- 
nate the  respective  boundiiry  lines  of  said 
townships '  at  every  angle  thereof,'  nor  have 
the  county  com  missioners  of  York  county  in 
any  other  way  definitely  established  the  ter- 
ritory and  boundary  lines  of  any  of  the  town- 
ships in  said  county;"  that  the  circuit  court 
never  made  "any  order  or  directed  any  meas- 
ure looking  to  the  division  of  said  county  in- 
to townships,"  as  provided  for  by  law,  nor 
did  the  county  commissioners  ever  report 
their  acts  and  doings  to  the  general  assem- 
bly for  confirmation.  It  is  also  alleged  that 
the  act  of  1883,  above  referred  to,  has  been 
adjudged  unconstitutional  by  this  court,  and 
respondents  say  that  they  have  been  advised 
that  the  attempt  of  the  legislature,  by  the 
recent  act  of  22d  of  December,  1888.  to  vali- 
date the  bonds  issued  under  the  act  of  1883. 
and  to  provide  for  the  levy  of  a  tax  to  pay 
the  same,  is  likewise  unconstitutional  and 
void.  It  is  further  alleged  that  the  Charles- 
ton, Cincinnati  Sa  Chicago  Railroad,  in  aid 
of  which  the  bonds  in  question  purport  to 
have  been  issued,  was  not  completed  through 
Cherokee  townsliip  and  accepted  by  the  rail- 
road commissioners  until  the  21st  of  Decem- 
l)er.  1888;  and  that,  even  under  the  provis- 
ions of  the  act  of  22d  of  December,  1888,  no 
taxes  in  the  bands  of  respondent  Neely,  as 
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county  treasurer,  can  be  applied  to  the  pay- 
ment of  the  coupon  held  by  the  relator, 
though  it  is  admitted  that  there  are  certain 
sums,  the  amounts  of  which  are  stated  in  the 
return,  in  the  hands  of  Neely  as  county  treas- 
urer, arising  from  taxes  levied  and  collected 
prior  to  the  completion  of  the  road  through 
Cherokee  township,  which,  for  the  reasons 
stated  in  the  return,  cannot  be  applied  to  the 
coupon  held  by  the  relator.  This  brief  and  con- 
densed statement  of  the  allegations  in  the 
petition  and  return  is  deemed  sufiScient,  un- 
der  the  view  which  we  take  of  the  case,  to 
present  the  real  questions  involved,  though 
there  are  several  other  matters  mentioned 
which  we  do  not  think  it  material  to  notice, 
as  we  shall  confine  ourselves  to  what  we  re- 
gard the  real  questions  in  the  case. 

The  material  questions  raised  by  the  plead- 
ings in  this  case  are:  First.  Whether  Chero- 
kee townsliip  has  ever  been  created  a  town- 
ship according  to  law.  Second.  Whether  the 
act  of  22d  December,  1888,  entitled  "An  act 
to  provide  for  the  payment  of  township  bonds 
issued  in  aid  of  railroads  in  this  state,"  is 
constitutional.  Third.  If  so,  whether  the 
respondent  Neely  has  in  his  hands,  as  county 
treasurer  of  York  county,  any  funds  applica- 
ble to  the  payment  of  the  coupon  held  by  the 
relator.  As  to  the  first  question.  In  view  of 
the  repeated  instances  in  which  the  legisla- 
ture has  recognized  the  division  of  counties 
into  townships,  and  especially  in  view  of  the 
legislation  in  which  the  particular  township 
of  Cherokee  has  been  recognized  as  such,  it 
seems  to  us  too  late  now  to  inquire  whether 
the  regulations  in  respect  to  the  marking  the 
corners  of  the  townships,  reporting  to  the 
court  and  to  the  legislature  the  action  of  the 
county  commissioners,  have  all  been  com- 
plied with.  Indeed,  the  counsel  for  the  re- 
spondents have  laid  so  little  stress  upon  this 
point  that  we  do  not  deem  it  necessary  to  con- 
sider it  further. 

The  real  question  in  the  case  is  the  second, 
as  to  the  constitutionality  of  the  act  of  1888. 
This  question  having  just  been  considered 
and  determined  in  the  recent  case  of  State 
T  Whitesides,  ante,  661,  (decision  filed  April 
15, 1889,)  we  do  not  propose  to  go  into  any 
extended  discussion  of  it.  Indeed,  but  for 
tbe  importance  of  the  question  and  the  large 
interests  involved,  we  would  not  undertake 
to  add  anything  to  what  is  there  so  well  said. 
We  do  not  regard  the  act  in  question,  which 
for  convenience  will  be  designated  as  the  act 
of  1888,  as  in  any  sense  a  v^idating  act,  and 
hence  any  discussion  of  it  in  that  aspect 
would  be  out  of  place.  It  has  none  of  the 
features  of  such  an  act.  It  does  not  purport 
to  declare  any  previous  legislation  valid  which 
had  been  decided  by  the  tribunal  invested 
with  jurisdiction  for  that  purpose  to  be  un- 
constitutional and  void,  nor  does  it  purport 
to  legalize  any  acts  done  under  snch  nncon- 
stitntional  legislation.  On  the  contrary,  it 
Is  an  exercise  of  original  legislative  power, 
and  the  real  question  is  whether  there  is 
anything  in  the  constitution  of  the  state  for- 


bidding the  exercise  of  such  a  power.  As 
we  understand  it,  the  legislature  has  been 
Invested  by  the  people  with  unlimited  power 
of  taxation,  except  as  restrained  by  some  con- 
stitutional provision;  and  it  has  also  been 
authorized  by  section  8,  art.  9,  to  delegate 
this  high  power  of  taxation  to  certain  speci- 
fied subordinate  agencies,  for  certain  speci> 
fled  purposes.  It  may  then  be  said  that,  in 
respect  to  taxation,  the  legislature  has  been 
invested  with  two  distinct  classes  of  powers, 
— one  which  it  exercises  at  its  own  sovereign 
win,  the  other  which  it  delegates  to  some  sub- 
ordinate agency,  to  be  exercdsed  by  such  agen- 
cy at  its  will,  within  the  prescribed  limits. 
Now.  while  there  are  limitations  to  both  of 
these  classes  of  powers,  the  limitations  are  not 
the  same.  In  the  former  the  only  limitation 
is  some  constitutional  provision,  while  in  the 
latter  there  may  be,  and  usually  are,  addi- 
tional limitations  prescribed  in  the  act  dele- 
gating the  power.  But  the  more  material 
distinction  between  these  two  classes  of 
powers  is  (so  far  as  concerns  the  present  dis- 
cussion) that  in  the  former  the  only  limita- 
tion imposed  by  the  constitution,  so  far  as 
the  purpose  for  which  the  tax  is  imposed  is 
concerned,  is  that  it  shall  be  a  public  pur- 
pose, while  in  the  latter  the  limitation  is  tliat 
it  shall  also  be  for  a  corporate  purpose. 
Bearing  these  distinctions  in  mind,  it  must 
be  obvious  that  when  this  court  decided  in 
Floyd  V.  Perrin,  8  S.  E.  Rep.  14,  that  the  act 
purporting  to  delegate  power  to  a  township 
to  levy  a  tax  for  a  purpose  other  than  a  cor- 
porate purpose  was  unconstitutional,  it  did 
not  touch  the  question  whether  the  legis- 
lature might  not,  by  the  exercise  of  its  own 
power,  impose  a  tax  for  the  same  purpose 
for  which  it  had,  without  constitutional  au- 
thority, attempted  to  delegate  the  power  to 
certain  townships.  That  decision  rested  on 
the  ground  that,  as  the  purpose  for  which 
the  legislature  atteflapted-  to  delegate  to  the 
townships  the  power  of  taxation  was  not  a 
corporate  purpose,  the  act  purporting  to  del- 
egate such  power  was  without  constitutional 
authority.  No  such  question  is  presented  or 
can  arise  in  this  case.  The  only  question 
here  is  whether  the  legislature  can,  by  the 
original  exercise  of  its  own  power  of  taxa- 
tion, impose  a  tax  on  the  property  within  the 
boundaries  of  Cherokee  township,  for  the 
purpose  of  contributing  to  the  construction 
of  a  railroad  which  passes  through  said  town- 
ship. The  proposition  that  the  construction 
of  a  railroad  is  such  a  public  purpose  as  to 
warrant  the  levy  of  taxes  to  aid  in  building 
it  is  too  well  settled  by  the  very  decided 
weight  of  authority  to  admit  of  further  dis- 
cussion, although,  if  the  question  were  an 
open  one,  its  correctness  might  well  be  dis- 
puted. So,  too,  it  seems  to  be  settled  by  the 
weight  of  authority  that  the  legislature  may 
not  only  delegate  this  power  of  levying  taxes 
to  aid  in  the  construction  of  a  railroad  to 
municipal  corporations,  but  may  also,  by  the 
exercise  of  its  original  power  of  taxation,  di- 
rectly impose  such  tax  upon  anjr  territorial 
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division  of  the  state,  to  aid  in  the  construo- 
tion  of  a  railroad  supposed  to  be  of  special 
advantage  to  the  people  residing  within  such 
territorial  division,  provided  a  majority  of 
those  people  have  signified  their  assent  to  the 
imposition  of  sach  a  tax.  Indeed,  some  of 
the  authorities  bold  that  the  tax  may  be  im- 
posed without  the  consent  of  the  inhabitants 
of  the  territorial  division  upon  which  the  tax 
is  imposed.  But  we  are  not  prepared  to  go 
to  that  extent.  What  is  said  in  the  opinion 
of  the  chief  justice  in  the  case  of  State  v. 
Wbitesides,  supra,  ii  not  to  be  r^arded  as  a 
decision  that  such  a  tax  may  be  imposed  di- 
rectly by  the  legislature,  without  the  consent 
of  the  people  of  the  particular  locality  to  be 
affected  thereby,  but  simply  as  a  sti^ment 
of  the  fact  that  some  of  the  autliorities  go  to 
that  extent.  Except  for  governmental  pur- 
poses proper,  we  do  not  think  that  the  legis- 
lature has  the  power  to  impose  a  tax  upon 
the  people  of  any  particular  locality  or  terri- 
torial subdivision  of  the  state  without  their 
consent.  In  this  case,  however,  such  con- 
sent was  given,  and  that  is  tlie  avowed  basis 
upon  which  the  act  of  1888  rests.  It  is  ar- 
gued, however,  that  such  consent  has  only 
been  manifested  by  an  election  held  without 
autliority  of  law,  and  hence  should  not  be 
regarded.  It  seems  to  us  that  it  is  not  at  all 
material  how  the  assent  of  the  people  has 
been  given.  AUthat  was  necessary  was  that 
the  legislature  should  be  satisfied  that  con- 
sent bad  been  given,  and  the  terms  of  the 
act.  especially  the  preamble,  show  plainly 
that  they  were  satisfied  of  that  fact. 

The  only  remaining  inquiry  is  whether  the 
respondeitt  Neely  had  in  his  hands,  as  county 
treasurer,  any  funds  applicable  to  the  pay- 
ment of  the  coupon  held  by  the  relator.  By 
the  second  section  of  the  act  of  1888  it  is  pro- 
vided "that  no  tax  shall  be  levied  under  the 
provisions  of  this  act  to  pay  the  interest  on 
any  township  bonds  i^ntil  the  railroad  in  aid 
of  which  they  were  subscribed  shall  be  com- 

Eieted  through  such  township  and  accepted 
y  the  railroad  commissioners;"  and  the  sec- 
tion goes  on  to  provide  that  it  shall  not  be 
construed  to  authorize  the  levy  or  collection 
of  any  tax  to  pay  any  interest  which  had  ac- 
crued prior  to  the  completion  of  the  road 
through  any  township  and  its  acceptance  by 
the  railroad  commissioners,  and,  if  any  such 
tax  had  been  collected,  it  should  be  refunded 
to  the  tax-payers.  In  the  return  it  is  stated, 
and  this  fact  is  not  traversed,  that  the  road 
was  not  completed  through  Cherokee  town- 
ship and  accepted  by  the  railroad  commis- 
sioners until  the  21st  day  of  December,  1888; 
and,  as  it  is  not  alleged  and  does  not  appear 
that  any  tax  has  been  levied  or  collected  since 
that  date,  we  do  not  see  how  it  is  possible  for 
any  funds  to  be  in  the  bands  of  the  respond- 
ent applicable  to  the  coupon  held  by  the  re- 
lator, under  the  terms  of  the  act.  Any  taxes 
that  may  have  been  collected  by  the  county 
treasurer  under  the  provisions  of  the  act  of 
ISSti  were  illegally  collected,  as  that  act  has 
been  declared  uncoostitutional;  and  this  is 


plainly  recognized  by  the  legislature  in  pass- 
ing the  act  of  1888,  as  it  is  therein  required 
that  the  taxes  thus  illegally  collected  shall  be 
refunded  to  the  tax-payers.  The  act  of  1888 
does  not  purport  to  validate  the  previous 
illegal  action  of  the  corporate  authorities  <tf 
the  townships,  but  the  legislature  then,  by 
the  exercise  of  its  own  legislative  power,  fixed 
upon  the  townships  a  debt,  merdy  referring 
to  the  bonds  previously  issued  vritbont  au- 
thority as  a  convenient  means  of  designating 
the  amount  of  such  debt,  with  the  time  when 
it  should  become  payable,  the  rate  of  interest 
and  the  times  when  snch  interest  should  be- 
come payable,  and  provided  then  for  the  levy 
and  collection  of  taxes  to  pay  the  same,  with 
the  express  provision  that  no  such  tax  should 
be  levied  until  after  the  completion  of  the 
road,  as  above  stated.  It  is  quite  clear,  there- 
fore, that  when  these  proceedings  were  in- 
stituted the  respondent  had  no  funds  in  his 
hands  which,  under  the  provisions  of  the  act 
of  1888,  could  be  applied  to  the  payment  of 
the  coupon  held  by  tbe  relator,  and  upon  this 
ground  the  application  for  the  writ  of  man" 
damus  must  be  refused. 

The  judgment  of  this  court  is  that  the  rule 
to  show  cause  be  discharged,  and  tbe  petition 
be  dismissed. 

SiUFSON,  C.  J.,  ooncars. 

MoOowAN,  J.  I  concur;  the  meaning  ot 
the  opinion  of  the  court  being  that  th^  is 
no  necessity  for  the  issue  of  any  new  bonds, 
but  "the  debt"  fixed  upon  the  several  town- 
ships by  the  act  of  1888  shall  be  represented 
by  the  bonds  heretofore  issued,  to  be  paid  ac- 
cording to  the  provisions  of  the  act;  and  I 
am  authorized  to  say  that  such  is  tbe  view  of 
the  other  membei-s  of  the  court. 


(St  oa.  6i«) 
FoiTNTAiN  at  al.  «.  Hendlbt  tt  ol. 

{Sivpreme  Cawrt  of  OeorgUiL    March  38, 1889.) 
Homestead — Ihiunction. 

A  widow,  both  in  the  character  of  the  head  of  a 
family  and  the  guardian  of  her  minor  children, 
having,  in  1873,  applied  for  and  obtained  a  home- 
stead in  the  real  estate  of  her  husband,  who  died 
after  tbe  oonatltntton  of  1868  was  adopted,  the  ef- 
fect of  so  doing  was  to  obtain  a  homestead  as  tbe 
head  of  a  faml^  in  her  own  undivided  share,  and 
a  homestead  as  the  guardian  of  her  minor  children 
in  their  undivided  snares.  All  the  children  hav- 
ing attuned  their  majority,  the  latter  homestead 
has  terminated,  and  the  children  are  not  entitled 
to  enjoy  their  respective  shares  of  tbe  premises; 
but,  under  the  facts  of  this  case,  the  jadge  below 
did  not  abuse  his  discretion  in  refusing  to  grant 
an  iojunotion  and  appoint  a  receiver. 

(SyUalnis  by  the  Court.) 

Error  from  superior  court,  Pulaski  county; 
KtBBBE,  Judge. 

On  April  12,  1872,  Edna  Hendley  filed 
with  the  ordinary  a  petition  for  a  homestead 
in  the  property  of  her  husband,  John  A. 
Hendley,  (who  had  died  in  December,  1871.) 
for  tbe  benefit  of  herself  and  her  minor  chil- 
dren, naming  them.  In  this  petition  the 
land  from  which  the  homestead  was  sought 
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to  be  set  apart  is  referred  to  as  the  home 
place,  and  the  numbers  of  the  land  lots  are 
given.  The  minors  having  become  of  age 
or  married,  a  petition  to  the  superior  court 
for  injunction,  receiver,  and  division  of  the 
estate  was  flled  by  all  of  them  except  W  L. 
Hendley,  who  was  made  a  party  defendant 
with  Edna  Hendley.  The  prayers  are  that 
the  homestead  be  declared  void  and  of  no  far- 
ther force;  for  injunction  against  collecting 
rents,  selling  timber,  further  renting,  etc.; 
for  account  by  defendants  for  the  use,  rents, 
and  profits  of  the  land;  for  receiver  to  talte 
charge  of  and  rent  the  land,  under  direction 
of  the  court,  until  disposed  of;  that  the  land 
be  sold  for  partition  and  division;  and  for 
general  relief.  The  injunction  and  receiver 
were  refused,  the  court  holding  as  follows* 
"The  homestead  right  is  not  severable,  and 
where,  after  the  death  of  the  husband,  the 
widow  applies  for  and  obtains  a  homestead 
ont  of  the  estate  of  her  husband  for  herself 
and  children,  all  of  whom  are  minors  at  the 
time  of  the  application,  the  homestead  estate 
did  not  expire  upon  the  last  child  coming  of 
age.  The  widow  occupies  the  double  posi- 
tion of  a  quasi  trustee  and  also  a  beneficiary, 
and  tlie  homestead  remains  during  her  wid- 
owhood. The  heirs  at  law  in  this  case  were 
all  minors, — all  parties  to  the  homestead  pro- 
ceeilings.  They  continued  as  beneficiaries 
until  they  arrived  at  age,  and  the  widow  as 
long  as  she  remains  a  widow.  To  divide 
out  the  homestead  would,  in  effect,  partially 
destroy  it."    The  plaintiffs  excepted. 

ifarttn  A  Smith,  for  plaintiff  in  error. 
Jordan  &  Watson,  oontra. 

Blecbxet,  G.  J  The  facts  are  stated  in 
the  offlcial  report.  Mrs.  Hendley,  in  1372, 
obtained  a  homestead  in  all  of  the  realty  of 
which  her  husband  died  seised.  She  applied 
for  it  both  as  the  head  of  a  family  and  as 
guardian  for  het  minor  children.  There 
were  various  iiTeguiarities  and  omissions  in 
the  proceedings,  but  we  treat  them  as  sub- 
stantially Butflcient.  We  differ,  however, 
from  the  court  below  in  the  construction  of 
their  legal  effect.  The  constitution  of  1868, 
and  the  statutes  carrying  the  same  into  effect, 
gave  the  right  of  homestead  botli  to  the 
heads  of  families  and  to  the  guardians  and 
trustees  of  minor  children.  Code  1878, 
11  2002,  20S9,  5185.  The  husband  of  Mrs. 
Hendley  having  died  after  the  homestead 
system  was  established,  although  his  lands 
descended  to  her  and  the  children  as  heirs  at 
.law,  she  might,  according  to  several  decis- 
ions of  this  court,  (see  cases  cited  below,) 
have  taken  a  homestead  as  the  head  of  a  fam- 
ily only;  but  she  did  not  elect  to  pursue  that 
course.  She  applied  in  both  characters,  to- 
wit,  as  the  head  of  a  family  and  as  guardian. 
We  think  the  effect  of  so  doing  was  to  take 
a  homestead  in  the  former  character  in  her 
own  share  of  the  land, — her  own  undivided 
interest  therein, — and,  in  the  latter  charac- 
ter, in  the  shares  of  the  children, — their  un- 
divided interest  as  oo-heirs  with  her.    This 


construction  gives  effect  to  her  whole  act 
and  makes  her  application  consistent.  No 
other  that  we  can  think  of  will  liarmonize 
the  two  characters  in  which  she  made  the 
application  and  obtained  the  homestead 
There  is  quite  as  much  reason  for  holding 
that  she  got  no  homestead  as  the  liead  of  a 
family,  as  there  is  for  holding  that  she  got 
none  as  guardian.  It  appears  from  the  pe- 
tition that  the  minors  have  all  attained  theii 
majority;  and,  this  being  so,  the  homestead 
in  their  behalf  is  terminated,  and  their  re- 
spective shares  in  the  property  are  now  sub- 
ject to  their  own  control  and  no  longer  to 
her  control.  The  homestead  which  she  took 
as  the  head  of  the  family  still,  perhap.«,  sub- 
sists, but  it  is  restricted,  as  we  have  seeut 
to  her  undivided  share  in  the  property.  The 
petition  alleges  that  a  partition  in  kind  of 
the  land  cannot  be  made;  and,  if  so,  we  see 
no  olwtacle  to  rendering  a  final  decree,  at 
the  proper  time,  to  make  partition  by  sale 
For  this  purpose  the  petition  is  still  pending, 
and  we  discuss  the  subject  only  for  the  pur- 
pose of  expressing  our  dissent  from  the  rea- 
soning upon  which  the  judge  placed  ills  de- 
nial of  the  injunction  and  the  appointment 
of  a  receiver.  While  we  overrule  his  rea- 
son, however,  «re  leave  his  judgment  to 
stand;  for,  as  these  parties  are  all  kindred, 
and  as  no  great  length  of  time  will  probably 
elapse  until  a  final  decree  can  be  had,  we 
think  there  is  not  such  irreparable  mischief 
to  any  of  them  likely  to  happen  as  to  make 
such  an  extreme  measure  as  the  appointment 
of  a  receiver,  etc.,  appropriate  to  the  case. 
As  to  the  right  of  widow  to  take  homestead 
as  the  head  of  a  family,  see  Hodo  v.  John* 
son,  40  Ga.  439;  Faircloth  v.  St.  Johns,  44 
6a.  603;  Baley  v.  Koss.  59  Oa.  862;  Gerding 
V.  Beall,  68  Ga.  561;  Hodges  v.  Hightower, 
68  Ga.  281;  Groover  t.  Brown,  69  Ga.  60; 
BridweU  v.  Bridwell,  76  Ga.  627;  Lee  t. 
Hale,  77  Ga.  1;  Deyton  v.  Bell,  8  S.  £.  Bep. 
620,  (last  term.)  In  Madden  v.  Jones  75 
Ga.  680,  the  right  was  limited  to  the  dis- 
tributive share  of  the  widow;  but  the  death 
of  the  husband  occurred  before  the  laws  of 
descent  were  modified  by  the  homestead  sys- 
tem. As  to  the  right  of  minor  children  to 
have  homestead  on  separate  application  in 
their  behalf,  see  Bofl  v.  Johnson,  40  Ga. 
556.    Judgment  afBrmed. 


(Sa  Oa.  637) 
rONN  «t  aL  O.  PiXTUAN  »t  ol. 

(Supreme  Court  of  Oetyrgia.    March  28, 1889.) 

DCBD — CONBTBCCnOX. 

1.  An  action  of  complaint  for  land  cannot  be  dis- 
missed OD  demurrer  to  the  abstraot  of  title  annexed 
to  the  declaration.  The  object  of  the  abstract  is 
not  to  show  title  In  the  plaintiff  on  the  face  of  the 
pleadings,  bat  only  to  ipve  notioe  of  what  will  be 
relied  upon  at  the  triaL 

8.  A  deed  of  gilt  conveylnK  the  premises  to  a  wo- 
man during  her  life,  or  until  her  son  arrives  at  3i 
years  of  age,  she  not  to  be  troubled  or  disturbed  as 
long  as  she  lives  on  the  premises,  but,  U  she  moves 
and  leaves  the  land,  then  her  title  to  be  null  and 
void,  and  the  land  to  belong  to  the  donor  or  his 
heirs;  but,  should  she  die  before  her  son  becomes 
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21  yean  of  age,  then  It  is  discretionary  with  the 
donor  whether  he  shall  enter  and  take  possession 
or  not, — passes  title  to  the  donee  for  a  term  not  ez- 
ceedine  the  dnratlon  of  her  own  life ;  and,  shehav- 
Ing  OQuived  the  minority  of  her  said  son,  tue  clause 
toncbing  the  donor's  discretion  to  enter  in  case  of 
her  death  before  snch  e7ent,  is  of  no  mat«rlallty. 
The  donor  having  died,  his  heirs  at  law  became  en- 
titled to  enter  when  the  donee  also  died,  the  estate 
conveyed  being  then  terminated  by  its  own  limita- 
tion. 

8.  The  donee  having,  with  her  children,  entered 
Into  possession  nnder  the  deed,  and  the  children, 
on  being  sued  tar  the  land  after  her  death,  having 
ptodncM  the  deed  under  notice,  and  showing  no 
other  claim  or  color  of  title  or  right  to  the  posses- 
sion, her  declarations,  made  while  in  possession,  as 
to  the  land  being  a  gift  to  her  from  the  donor,  were 
admissible  in  evidence  to  afteot  them,  the  deed  be- 
ing also  in  evidence. 

i.  Though  a  charge  of  the  court  touching  pre- 
scription be  Irrelevant,  a  oorreot  verdict  wul  not 
thereby  be  vitiated. 

5.  As  the  mother  of  the  defendants  below  entered 
ander  the  ancestor  of  the  plaintiffs  below,  and  as 
no  right  or  title  in  the  defendants  to  retain  posses- 
sion after  the  death  of  their  mother  appeared,  the 
evidence  was  snffloient  to  warrant  a  verdict  for 
the  plaintifts,  without  showing  any  other  title  in 
their  ancestor  than  that  implied  by  his  ezecution 
of  the  deed  of  gift,  and  by  her  entry  and  holding 
nnder  the  same. 

(SyllObua  by  the  CourU) 

Error  from  superior  coart,  Dooly  county; 
KiBBKE,  Judge. 

Mrs.  Odom,  Mrs.  Pittman,  and  D.  F.  Gunn 
in  their  declaration  alleged  tliat  they  are  the 
sole  heirs  of  Archie  Gunn,  who  died  intestate 
in  1864;  that  as  such  they  claim  title  to  a  cer- 
tain lot  of  land  which  is  in  the  possession  of 
James,  Mary,  Silvey,and  Chesley  Yonn,  who 
have  enjoyed  the  rents,  issues,  and  profits 
thereof  since  1884,  of  the  value  of  $200  per 
annum,  and  on  demand  refuse  to  deliver  up 
[the]  premises  to  petitioner,  or  to  account  for 
the  profits.  On  the  trial  plaintiffs  put  in  evi- 
dence a  deed  to  the  land  in  dispute,  produced 
by  defendants  under  notice,  made  November 
20, 1859,  by  Archie  Gunn  to  Rebecca  Yonn. 
The  consideration  of  this  deed  was  "Love  and 
affection  "  for  Rebecca  Yon  n .  The  habendum 
clause  was  "to  have  and  to  hold  the  aforesaid 
described  lot  of  land  unto  her,  the  said  Re- 
'  becca  Yonn,  during  her  life-time,  or  until 
her  son  Chesley  Yonn  comes  to  the  age  of 
twenty-one  years;  and  the  said  Rebecca 
Yonn  is  not  to  be  troubled  nor  disturbed  as 
long  as  she.  the  said  Rebecca  Yonn,  lives  on 
the  said  lot  of  land;  but  if  the  said  Yonn 
moves  and  leaves  the  said  land,  then  her  title 
is  null  and  void,  and  the  said  land  is  then  to 
belong  to  the  said  Archie  Gunn,  or  bis  heirs 
and  estate;  but,  if  the  said  Rebecca  Yonn 
should  die  before  her  son  Chesley  is  twenty- 
one  years  of  age.  tlien  it  is  discretionary  with 
the  said  Archie  Gunn  whether  he,  the  said 
Archie  Gunn,  moves  the  said  Yonns  and  takes 
possession  of  the  said  land  or  not.  The  said 
Archie  Gunn  binds  himself  *  *  •  unto 
the  said  Yebecca  Yonn  for  the  time  afore- 
mentioned. "  The  other  testimony  introduced 
by  the  plaintiffs  tended  to  show  tliat  they  are 
the  only  heirs  at  law  of  Archie  Giinn,  who 
died  in  1864;  that  prior  to  the  date  of  the 
jeed  Archie  Gunn  was  in  possession  of  the 


land;  that  Mrs.  Rebecca  Yonn,  with  her  chil- 
dren, including  defendants,  moved  upon  the 
land  shortly  after  the  execution  of  the  deed 
by  direction  of  said  Archie;  that  Mrs.  Yonn 
died  in  1884;  and  that  defendants  are  in  pos- 
session of  the  land.  Sumer  Adams  testified, 
for  plaintiffs,  that  he  heard  Mrs.  Yonn  say 
she  thanlted  Mr.  Gunn  for  giving  her  thfi 
great  gift,  and  giving  her  a  house  for  her  and 
her  children  in  her  life-time.  She  never 
named  any  paper.  Dr.  Slovall  testified,  for 
plaintiffs,  that  Mrs.  Yonn  told  him  that  Mr. 
Gunn  gave  her  the  lot  during  her  life-time. 
"I  don't  think  she  said  anything  about  any 
deed."  The  defendants  seem  to  have  intro- 
duced no  testimony.  The  verdict  was  for 
plaintiffs  for  the  premises  in  dispute;  no 
mesne  profits.  Defendants  moved  for  a  new 
trial.  In  a  note  to  the  motion  the  court  says 
that  the  question  whether  plaintiffs  could  re- 
cover under  color  of  title,  with  adverse  holding 
seven  years,  or  on  twenty  years'  possession, 
was  not  in  issue,  and  the  court,  in  charging 
the  law  of  prescription,  did  not  think  it  nec- 
essary to  qualify  or  explain  fully  the  law  on 
this  branch  of  ejectment,  but  to  draw  the  at- 
tention of  the  jury  to  the  fact  that  recovery 
could  be  had  other  than  upon  complete  title. 
The  court  construed  the  deed  to  be  one  con- 
veying the  land  to  Mrs.  Yonn  for  life,  and 
that  at  her  death  all  the  property  passed  or 
reverted  to  the  estate  of  Archie  Gunn;  and 
that  it  did  not  operate  as  a  conveyance  to 
Chesley  Yonn  to  any  extent.  The  motion  was 
overruled,  and  defendants  excepted. 

/.  H.  Martin,  for  plaintiffs  in  error.  &. 
W.  Buzbee  and  Dunoan  di  MiUer,  for  defend- 
ants in  error. 

Bleoklet,  G.  J.  The  facts  are  stated  in 
the  official  report  1.  There  was  no  error  in 
overruhng  the  motion  to  dismiss  the  action 
founded  on  the  abstract  of  title  annexed  to 
the  complaint.  The  sole  object  of  tlie  abstract 
is  to  apprise  the  defendant  of  the  nature  of  the 
title  claimed,  and  of  the  specific  documents 
which  will  be  introduced  on  the  trial.  It  is 
not  necessary  that  the  documents  indicated 
.shall  in  and  of  themselves  constitute  a  per- 
fect chain  of  title,  but  their  relevancy  may 
be  made  apparent  at  the  trial  by  any  admis- 
sible evidence  adduced  for  that  purpose.  It 
is  not  required  that  the  abstract  shall  be  so 
clear  and  complete  as  to  withstand  the  force 
of  a  demurrer.  We  are  aware  of  no  instance 
in  which  it  has  heretofore  been  the  subject- 
matter  of  demurrer.  The  case  cited  by  coun- 
sel, (Harrington  v.  Gabby,  52  Ga.  537,)  was  , 
not  a  demurrer,  but  a  nonsuit;  it  did  not ' 
turn  upon  any  deficiency  in  the  abstract  of 
title,  but  upon  the  want  of  su£Bciency  in  the 
evidence  adduced  at  the  trial. 

2.  The  suit  being  by  the  heirs  at  law  of 
Archie  Gunn.  who  died  in  1864,  the  plaintiffs 
relied  upon  a  deed  made  by  Gunn  in  1859  to 
Rebecca  Yonn,  the  mother  of  the  defendants 
below,  plaintiffs  in  error  here.  The  terms 
of  that  deed  limited  the  conveyance  to  the 
life  of  Rebecca  Yonn.    In  the  event  she  died 
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before  ber  son  Ghesley  arrived  at  tbe  age  of 
21  years,  the  deed  provided  that  Archie 
Gunn,  tbe  grantor,  might  re-enter  or  not,  at 
bis  discretion.  Her  death,  however,  did  not 
take  place  until  m84,  which  was  long  after 
ber  son  Chesley  attai ned  bis  majority;  and 
consequently  this  provision  of  the  deeid  nev- 
er took  eflfect.  The  court  correctly  construed 
the  instrument,  in  the  light  of  the  actual 
facts,  as  conveying  to  Rebecca  Yonn  an  es- 
tate for  her  life,  and  as  passing  no  title  What- 
ever to  Chesley  or  any  of  her  children, 

8.  The  evidence  showed,  inferentially  at 
least,  that  Rebecca,  witli  ber  children,  en- 
tered under  that  deed,  and  tbe  evidence  ad- 
mitted, proving  ber  declarations  that  she  was 
put  in  possession  by  Archie  Gunn,  or  that 
the  land  was  a  gift  to  ber  from  him,  was 
competent.  The  defendants,  being  her  chil- 
dren, and  exhibiting  no  title  or  claim  of 
title  otherwise  than  through  ber,  and  they 
having  pi'oduced  under  notice  the  deed  by 
which  she  held,  her  declarations  while  in 
possession  will  affect  them.  The  case  of 
Hendricks  v.  McDaniel,  5  S.  E.  Rep.  194, 
(October  term,  1887,)  does  not  militate 
against  this  position.  There  the  effort  was 
to  show  title  in  one  out  of  possession,  by  the 
declarations  of  a  person  in  possession.  Here, 
on  tbe  contrary,  the  defendants  are  in  pos- 
session, and  the  declarations  proved  against 
them  were  made  by  their  mother  while  she 
was  is  possession  and  holding  under  the 
very  deed  which  they  had  produced,  and 
which  constitutes  the  only  title  or  color  of 
title  which  has  been  exhibited  as  a  founda- 
tion for  their  possession.  On  whcit  ground 
the  evidence  was  objected  to  does  not  appear. 

4.  Tbe  charge  of  tbe  court  touching  pre- 
scription was  irrelevant,  but  did  no  harm. 

5.  Tbe  verdict  was  not  only  warranted, 
but  demanded,  by  the  evidence,  and  there 
was  no  error  in  refusing  to  grant  a  new 
trial.    Judgment  affirmed. 


(83  aa.  HI) 


BODOKRS  9.  FURSB. 


(Supreme  Court  cf  Qeorifta.    April  10, 1889.) 
JUDOMSm'— Attobkbt's  Lisx. 

1.  Defendant  moved  to  set  aside  a  judgment 
against  her  by  default,  because  (1)  she  had  a  good 
defense,  of  wnloh  plalntlfTs  attorney  had  knowl- 
edge; (Z)  payment;  (8)  platntiS's  attorney  misled 
her  attorney  as  to  time  of  trial;  (4)  plolDtlfl's  at- 
torney was  instructed  to  dismiss  the  case  because 
of  payment,  but  prosecuted  for  his  fees,  knowing 
that  defendant  had  an  instrument  of  satisfaction ; 
(6)  the  note  sued  on  was  not  exhibited  when  judg- 
ment was  talcen;  (6)  there  was  evidence  In  sup- 
port of  the  motion.  Plaintlirs  attorney,  by  affl- 
davit,  denied  Imowledge  of  the  settlement,  and 
stated  that  he  was  entitled  to  a  fee,  wMoh  had  not 
been  paid.  Held,  that  there  was  no  abuse  of  dis- 
cretion in  setting  aside  the  judgment,  especially 
as  plaintiff  in  the  case  consented  to  it. 

2.  The  judgment  was  for  the  client's  benefit, 
and  he  may  oonsent  that  it  be  set  aside,  and.  If  be 
deems  proper  not  to  prosecute  the  suit,  the  attor- 
ney's rights  arise,  and  the  latter  may  prosecute  it 
for  his  fees;  but  in  doing  so  he  must  establish 
plaintiff's  right  to  recover  on  the  facts  existing 
when  tbe  case  was  first  disposed  of,  Independently 
of  tbe  qoestion  of  fees. 


Error  from  superior  court,  Fulton  C3uafy; 
Mabshau.  J.  Clabke,  Judge. 

Action  by  George  C.  Furse  against  J.  A. 
Furse  and  Mrs.  H.  A.  Furse.  The  latter, 
who  alone  was  served,  filed  an  unsworn  plea 
of  general  issue  and  of  set-off.  The  name  of 
J.  A.  Furse  was  stricken  from  the  record,  and 
judgment  by  default  was  taken  against  Mrs. 
F  urse.  She  moved  to  set  aside  the  j  udgment 
because:  (1)  She  bad  a  good  defense  of 
which  liodgers,  who  was  plaintiff's  attorney, 
had  knowledge.  He  had  possession  of  her 
pleas,  and  hence  they  were  not  verified.  (2) 
Payment.  (3)  Plaintiff's  attorney  misled 
defendant's  attorney  as  to  time  of  trial.  (4) 
Rodgers  was  instructed  to  dismiss  the  cas* 
because  of  payment,  but  prosecuted  it  to 
judgment,  to  compel  defendant  to  pay  bis 
fees.  (5)  Rodgers  knew  that  defendant  had 
in  her  possession  an  instrument  of  satisfac- 
tion. (6)  Rodgers  did  not  at  the  time  of  tak- 
ing judgment  exhibit  the  note  sued  on.  (7) 
Error  in  striking  out  the  name  of  J.  A.  Furse. 
To  this  motion  Rodgers  filed  a  sworn  an- 
swer, that  defendant's  counsel  knew  ber  pleas 
were  not  sworn  to;  that  respondent  did  not 
hinder  them  from  seeing  tbe  papers;  that  de- 
fendant and  her  counsel  were  trying  to  de- 
feat his  lien  for  fees.  Tbe  answer  denied 
the  statements  and  charges  in  the  motion, 
ami  the  right  of  defendant  by  settlement  to 
defeat  bis  lien  for  fees.  Defendant  intro- 
duced evidence  in  support  of  tbe  motion,  to 
all  of  which  Rodgers  objected;  also  a  paper 
signed  by  G.  C.  Furse,  stating  that,  Rodgers 
having  refused  to  dismiss  tbe  case  as  in- 
structed, "I  agree,  consent,  and  desire  that 
said  judgment  may  be  set  aside,  in  order 
that  justice  may  be  done  to  defendant,  and 
her  rights  awarded. "  Respondent,  Rodgers, 
submitted  his  own  affidavit  that  he  did  not 
know  of  the  settlement;  that  he  is  entitled 
to  a  fee  of  a  certain  amount,  and  has  not 
been  paid.  The  judgment  was  set  aside,  and 
Bodgers  brings  error. 

R.  L.  liodgers,  for  plaintiff  in  error. 
SimmoTU  di  Corrigan,  tor  defendant  In  er- 
ror. 

Simmons,  J.  Under  tbe  facts  reported  in 
this  case,  the  trial  judge  did  not  abuse  his 
discretion  in  setting  aside  tbe  judgment, 
especially  as  the  plaintiff  in  the  case  con- 
sented to  it.  If  counsel  has  any  lien  for  fees 
in  the  case,  the  case  can  still  be  tried,  and 
be  can  secure  a  judgment  therefor.  Tbe 
judgment  heretofore  taken  was  for  tbe 
client's  benefit.  If  the  client  sees  proper  not 
to  prosecute  the  suit,  then  tbe  attorney's 
rights  arise,  and  he  may  prosecute  the  suit 
in  his  client's  name  for  the  purpose  of  re- 
covering his  fees  in  tbe  case.  The  plaintiff 
may  consent  for  a  judgment  in  his  favor  to 
be  set  aside  by  the  court,  but  it  must  he  sub- 
ject to  the  right  of  his  attorney  for  fees, 
and  afterwards  the  attorney  may  proceed  to 
establish  bis  riglit  for  fees,  in  doing  which 
he  must  establish  the  plaintiff's  right  to  re- 
cover, on  tbe  state  of  facts  existing  at  tbe 
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time  the  case  was  first  disposed  of.  independ- 
ently  of  the  question  of  fees.  Twiggs  v. 
Gbambers,  56  Oa.  279;  Coleman  v.  Ryan.  58 
Oa.  182.    Judgment  affirmed. 


(83  O*.  S46)  

KuoLTOv  V.  BiomioND  &  D.  B.  Go. 

(Supreme  Court  of  OeiynHa.    April  10, 1889.) 

ICiSTBR  AXD  Sbbtaxt— AasmtpnoN  or  Riaxa. 

Where  a  watchman  In  a  railroad  yard  nses  a 
platform  appropriated  to  the  transfer  of  freights 
for  the  purpose  of  running  along  it  at  night  in  the 
dark,  be  does  so  at  his  own  risk ;  it  not  appearing 
that  the  platform  was  intended  by  the  company 
for  such  a  purpose,  or  that  he  had  any  reason  to 
think  it  was  so  intended. 

(Svlfadms  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Yam 
Effs,  Judge. 

J.  T.  Glenn,  for  plaintift  la  error.  Senrp 
Jackson,  contra. 

Bleckley,  G.  J.  The  plaintiff  was  a 
night  watchman  in  the  yard  of  the  railroad 
company.  This  yard  included  a  platform 
(used  for  transferring  freight)  150  or  200 
yards  in  length,  and  about  8  feet  wide.  The 
duty  of  the  watchman  comprehended  over- 
looking the  platform  as  well  as  the  rest  uf 
the  yard.  It  also  embraced,  according  to  his 
evidence,  attention  to  the  switclies,  and 
care  in  seeing  that  nothing  happened  by  rea- 
son of  the  switches  being  wrong,  and  that 
no  obstruction  occurred  to  trains  in  passing 
over  or  through  the  yard.  At  night,  in  the 
darkness,  he  ran  along  the  platform  with  a 
view  to  prevent  a  collision  of  trains,  and  in 
80  doing  was  thrown  and  injured  by  coming 
in  contact  with  some  trucks  improperly  left 
upon  the  platform.  The  question  is  whether 
he  had  a  cause  of  action.  It  does  not  ap- 
pear that  he  was  expected  to  run  up  and 
down  this  platform  at  night,  in  the  dark,  or 
that  it  was  any  part  of  his  duty  to  do  so;  and 
we  tliink  there  was  no  obligation  on  the  com- 
pany to  keep  tlie  platform  clear  for  that  pur- 
pose. If  the  platform  had  been  set  apart  or 
appropriated  to  that  use,  it  would  have  been 
the  duty  of  the  company  to  keep  it  in  proper 
condition  for  such  use.  But  there  is  no  trace 
in  the  evidence  that  the  platform  was  in- 
tended for  any  such  purpose.  The  company 
was  not  bound  to  anticipate  that  the  watch- 
man would  use  it  to  run  upon  in  the  emer- 
gency which  arose;  and  while  it  was,  doubt- 
less, a  very  meritorious  service  on  bis  part 
to  attempt  to  prevent  a  collision,  we  tliink 
that,  unless  the  company  had  appropriated  the 
platform  as  the  pass- way  for  this  purpose,  it 
was  his  duty,  rather  than  the  company's 
duty,  to  see  that  it  was  clear  of  obstruction 
at  the  time  he  attempted  to  pass  over  it.  It 
lay  within  the  area  of  bis  walk  as  watchman, 
and  its  condition  at  the  time  was  much  more 
subject  to  his  observation  than  to  tliat  of  the 
company.  Gertainly  he,  l>eing  present,  could 
see  in  the  dai^  l>etter  than  the  corporation 
which  trusted  to  his  eyes.  The  court  granted 
a  nonsuit,  and  we  think  there  was  no  error 
in  so  doiug.    Judgment  affirmed. 


(83  Oa.  8S)) 

ANDBBaoH  V.  Holland  tt  oL 

(Supreme  Court  of  Oeorgia.    April  10, 1889.) 
TzBTAiaitTjLar  Powbbs. 

A  will  reciting  that  the  testator  owned  land  in 
partnership  with  another,  and  leaving  it  discretlon- 
anr  with  the  executrix  to  sell  bis  half  or  buy  the 
other  half,  or  to  divide,  or  to  sell  the  lot  altogether, 
and  divide  the  money,  authorized  a  private  sale  by 
the  executrix,  in  connection  with  the  owner  of  toe 
other  half. 

(Stillabtu  by  Ote  Court) 

Error  from  superior  court,  Fulton  county; 
Marshall  J.  Clarke,  Judge. 

Hopkins  A  Glenn,  for  plaintiff  in  error. 
Hrdsey  <£  Bateman,  for  defendants  in  error. 

Bleciklet,  0.  J  By  deed  dated  June  27, 
1865,  Mrs.  Caroline  Lemon  and  Paul  Lemon 
convoyed  the  premises  in  dispute  for  the  con- 
sideration of  9600.  This  deed  did  not  dis- 
close that  Mrs.  Lemon  was  executrix  of  her 
deceased  husband,  William  Lemon.  She 
made  another  deed  to  the  same  parties  on 
November  16,  1865,  for  the  consideration  of 
$300,  by  which,  as  executrix,  she  conveyed 
one  undivided  half  of  the  premises,  reciting 
that  she  did  this  by  virtue  of  the  last  will  and 
testament  of  William  Lemon,  and  that,  as 
executrix,  she  had  theretofore  agreed  to  sell 
such  undivided  half.  Taking  the  two  instru- 
nicnts  together,  the  proper  construction  of 
them  is  that  they  were  both  made  to  pass  the 
interest  of  the  testator,  William  Lemon;  the 
first  deed,  no  doubt,  by  inadvertence,  failing 
to  describe  her  as  executrix.  The  question 
is  whether  these  deeds  legally  passed  said  in- 
terest; to  answer  which  it  is  necessary  to 
construe  the  sixth  item  of  the  will,  wlilch 
reads  as  follows:  "Item  6.  I  and  my  brother 
l^ul  Lemon  own  a  half  arre  lot  in  partner- 
ship on  Marietta  street  in  Atlanta,  which  is 
excepted  in  this  will,  leaving  it  to  my  exec- 
utor and  executrix  at  their  discretion  to  sell 
my  half  and  [or]  buy  his  half,  to  [or]  divided 
[divide]  said  lot  or  sell  it  altogether,  and  di- 
vide the  money  arising  from  the  sale  thereof 
equally  between  Paul  Lemon  and  my  repre- 
sentatives at  the  discretion  of  my  executor 
and  executrix."  The  testator  died  in  De- 
cember, 1863.  The  sole  objection  to  the  exe- 
cution of  the  power  is  that  the  sale  was  made 
privately  and  not  publicly.  Code,  §  2667: 
"If  the  will  merely  designates  the  prop- 
erty to  t>e  sold,  without  specifying  the  mode 
of  sale,  no  application  for  leave  to  sell  is  nec- 
essary; but,  in  otiier  respects,  the  executor  or 
administrator  with  the  will  annexed  must 
comply  ^ith  the  requisitions  before  speci- 
fied." These  requisitions  relate  to  advertis- 
ing the  sale  and  making  a  public  sale.  It 
seems  to  us  that  the  will  does  not  fail  to  spec- 
ify the  mode  of  sale,  but,  by  necessary  impli- 
cation, authorizes  a  private  sale.  Itdescrlbes 
the  land  as  owned  in  partnership,  and  gives 
authority  to  exercise  discretion  by  selling  the 
testator's  half,  or  buying  the  other  baU,  or 
by  dividing  the  lot  or  selling  it  altogether. 
The  selling  was  to  be  done,  we  think,  in  the 
same  mode  as  the  buying  or  the  dividing,  and 
certainly  these  were  not  contemplated  to  be 
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done  at  publie  oatciy,  or  with  any  prQliminary 
in  the  nature  of  advertisement.  We  think  it 
quite  as  clear  that  a  private  sale  was  contem- 
plated under  this  will,  as  under  the  will  in 
Mattox  r.  Eberhart,  88  6a.  581.  That  case, 
pursued  to  its  consequences,  controls  this, 
and  the  court  committed  no  error  in  constru- 
ing the  power;  or  in  holding  that  the  deeds  of 
the  executrix  passed  the  title.  Judgment 
afi3rmed. 

(83  Qa.  W)  ~~~~" 

Atlanta  Nat.  Bank  e.  Nobthwestebn 
FxBTiuziMa  Co. 

(Supreme  Court  of  Qeorgia.    April  U,  1889.) 
Pbikcifal  asd  Aa%iFi—AvFoivTtain. 

A  letter  from  the  payee  and  Indorser  of  a  prom- 
issory note  addressed  to  the  malter  thereof,  written 
upon  the  eve  of  maturity  of  the  note,  agreeing  to 
"carry"  the  maker  If  he  "must  have  it,  and  will 
make  the  time  as  short  as  possible, — say  30  or  40 
days,  "—is  no  authority  to  the  malcer,  express  or 
implied,  to  draw  upon  the  payee  and  indorser  for 
money  with  which  to  pav  off  the  note,  either  in 
favor  of  the  bank  to  which  the  note  had  been  sent 
by  another  bank  for  coUeotion,  or  in  favor  of  the 
world  at  large. 

(Syllabua  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
Mabshall  J.  Clarke,  Judge. 

Abbott  &  Binith,  for  plaintiff  in  error. 
Hopkins  &  Qlerm,  for  defendant  in  error. 

Blscklet;  G.  J.  The  case  is  the  same  one 
decided  by  this  court  at  March  term,  1888, 
(5  S.  £.  Rep.  793.)  At  the  new  trial  the 
plaintifT  amended  the  declaration  so  as  to  rest 
the  defendant's  liability  upon  the  letter  of 
November  2,  1885,  averring  that  this  letter 
contained  implied  authority  from  the  defend- 
ant to  Schaefer  to  draw  upon  the  defendant 
for  the  amount  of  the  note,  and  that  the 
plaintiff  acted  and  relied  upon  the  same  in 
good  faith.  The  only  expression  iti  the  letter 
from  which  such  authority  could  possibly  re- 
sult, is  the  following:  "Now,  about  those 
next  two  notes.  If  you  must  have  it,  we  will 
carry  you  if  you  will  make  the  time  as  short 
as  possible, — say  thirty  or  forty  days, — if  this 
will  iissist  you."  One  of  the  two  notes  re- 
ferred to  in  this  passage  of  the  letter  was  to 
mature  two  days  after  the  letter  was  written ; 
and  upon  the  day  of  maturity  Schaefer  drew 
upon  the  defendant  at  sight  in  favor  of  the 
plaintiff  for  the  amount  of  it,  and  on  faith  of 
the  letter  this  draft  was  cashed  by  tlie  plain- 
tiff, and  the  proceeds  applied  to  pay  the  note, 
which  it  seems  was  then  held  or  controlled  by 
a  bank  of  Chicago,  111.,  which  bank  had  sent 
it  to  the  plaintiff  for  collection.  Schaefer  was 
the  maker  of  said  note,  and  the  defendant  was 
the  payee  and  indorser.  The  letter,  as  above 
quoted,  contains  a  promise  by  the  defendant 
to  Schaefer  to  carry  him  for  a  short  time, — 
say  30  or  40  days,— on  looth  of  the  notes  re- 
ferred to;  but  we  can  observe  no  trace  in  the 
letter  of  any  authority  delegated  to  Schaefer 
to  draw  apon  tlie  defendant  in  favor  of  the 
plaintiff  for  cash  with  which  to  discharge 
either  note.  In  what  manner  the  currying 
was  to  be  accomplished  is  not  specified.    To 


oonstme  the  letter  as  anthorizing  the  draw- 
ing of  a  sight  draft  upon  the  defendant,  in 
favor  of  the  plaintifT,  would  be  altogether 
conjectural.  No  drawing  or  draft  is  men- 
tioned, and  we  think  the  safest  construction 
of  the  letter  is  that  it  contains  neither  express 
nor  implied  authority  for  drawing  upon  the 
defendant  in  favor  either  of  the  plaintiff  or  of 
the  world  at  large.  The  rule  touching  agree- 
ments for  acceptance  upon  which  an  action 
will  lie  seems  to  be  that  an  authority  to 
draw  is  equivalent  to  an  acceptance,  but 
should  be  express  and  special  in  its  character, 
and  describe  with  suflicient  certainty  the  bill 
to  be  drawn.  2  Band.  Com.  Paper,  8  609. 
Since  the  act  of  1880,  an  acceptance  of  a  bill 
of  exchange  must  be  in  writing.  Code,  § 
1950.  While  the  question  is  not  wholly  free 
from  doubt  or  difficulty,  we  think  the  court 
below,  in  sustaining  the  demurrer  to  tlM 
amended  declaration,  and  dismissing  the  ac- 
tion, reached  the  proper  result,  and  commit- 
ted no  error.  Indeed  the  former  decision  of 
this  court  upon  the  case  was  a  virtual  dispo- 
sition of  it  OD  its  merits.  In  honoring  Scbae- 
fer's  draft  and  advancing  the  money  upon  it, 
the  plaintiff  had  such  security  as  Schaefer's 
credit  afforded,  but  had  no  pledge  adding  the 
defendant's  crfdit  as  further  security.  Judg- 
ment at&rmed. 

(SS  Oa.  368) 

Nbax,  «t  al.  V.  SniHONS. 
{.Supreme  Cov/rt  of  Oeorgla.    April  20, 1889.) 

Nbw  Tbixl. 
Where  the  court  is  under  doubt  as  to  the  reme- 
dy, and  has  admitted  illegal  evidence  in  behalf  of 
the  prevailing  party,  the  first  grant  of  a  new  trial 
is  well  warranted,  more  especially  if  the  doubt  re- 
specting remedy  is  grave  and  difficult  of  aolntlot. 
{Syllainis  bv  the  Court.) 

Error  from  superior  court,  Gwinnett  cooih 
ty;  HcTOHiNS.  Judge. 

W.  U.  Bestiotu  and  T.  M.  PeepUs,  tat 
plaintiff  in  error.  Bam  J.  Winn,  for  defend- 
ants in  error. 

Blbcklbt,  0.  J.  This  was  a  rule  bronght 
against  Simmons  as  an  attorney  at  law.  The 
court  at  the  trial  thought  the  remedy  ap- 
plicable to  the  facts  of  the  case;  but,  having 
admitted  some  illegal  evidence,  the  judge 
granted  a  new  trial,  being  then  in  doubt  as  to 
tlie  remedy.  There  was  no  abuse  of  discre- 
tion in  this  grant  of  a  first  new  trial.  On 
the  contrary,  we  think  the  court  was  well 
warranted  in  studying  the  question  of  rem- 
edy further;  for,  under  the  facts,  it  is  a  grave 
question,  and  difficult  of  solution.  Judg- 
ment affirmed. 


Jackson  «.  Bobebts. 


(83  Ga.  358) 


(Supreme  Court  of  Oeorgia.    May  0, 1889.) 

JcnOMBNT— Bktbt. 
On  a  Terdiot  for  a  gross  sum  against  both  de- 
fendants in  an  action  at  law,  a  judgment  in  (olicto 
against  both  was  properly  entered,  and  the  ezeou- 
tion  issuing  on  such  judgment  may  be  collected 
out  of  the  property  of  either ;  the  co-deotors  being 
left  to  adjust  between  themselves  the  question  of 
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relative  liability  m  to  fhelr  rMpeoUve  proportUws 
of  the  indebtedness. 
{Syllalnu  by  the  Court.) 

Error  from  superior  oouit,  Bartow  oountj; 
Fain,  Judge. 

S,  D.  Graham,  for  plaintiff  in  error.  T. 
W.  Akin,  for  defendant  in  error. 

BI.ECKLET,  0.  J.  Jackson,  Boberts,  and 
Collins  having  been  members  of  a  partner- 
ship, which  was  dissolved,  Boberts  brought 
an  action  at  common  law  against  the  other 
two,  and  had  a  recovery  against  them  jointly 
for  a  gross  sum.  Upon  the  verdict  a  judg- 
ment was  entered  up  against  both  defendants 
in  favor  of  the  plaintiff,  Roberts.  After  pay- 
ing off  one-half  of  this  judgment,  Jackson 
considered  himself  discharged  from  it,  and, 
the  execution  being  levied  upon  his  property 
to  collect  the  other  half,  be  filed  a  bill  to  en- 
join the  levy  and  sale;  the  theory  of  the  bill 
being  that  the  joint  recovery  against  himself 
and  Collins  meant,  when  construed  by  the 
pleadings,  that  each  was  liable  for  one-half 
only.  When  the  bill  came  to  a  bearing  it 
was  dismissed  for  want  of  equity,  and  this  is 
the  error  assigned.  We  think  it  perfectly 
clear  that  tlie  court  committed  no  error:  for 
neither  in  the  verdict  nor  in  the  judgment 
was  there  any  intimation  that  the  recovery 
was  for  a  moiety  only  a^inst  each  of  the  de- 
fendants in  the  common-law  action.  The 
suit  against  them  was  joint,  and  so  were  the 
verdict  and  judgment.  There  can  be  no 
doubt  that  in  such  a  case  the  liability  to  pay 
the  whole  of  the  recovery  devolves  upon  the 
defendants  jointly  and  severally.  Each  is 
liable  for  the  whole  debt,  and,  if  one  pays 
more  than  his  due  proportion,  his  recourse  is 
upon  his  co-debtor.    Judgment  affirmed. 


<ffi  Oa.  tut 


Trifpb  v.  Wintee. 


(Supreme  Court  of  Oeorgia.    April  29, 1880.) 

TBUBTS — PLBiDINO — AkBKDMBNT. 

Where  the  prayer  of  one  of  several  benefloiarles 
In  a  tmst-estate,  for  interlocntory  relief,  is  not 
appropriate  by  reason  of  being  too  oomprehensive, 
and  the  relief  is  denied,  tliis  court  will  not,  as  a 
genrarsl  role,  reveree  tbe  indgment;  but,  the 
present  case  beine  apparently  meritorious,  as  to 
some  relief,  leave  18  given  to  amend  the  bill,  and 
to  make  an  application  de  novo  to  the  oircnit  judge. 
In  tbe  mean  time  the  whole  merits  of  tbe  oontro- 
versy  are  left  open. 

(SyUabiM  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
Marshall  J.  Clarke,  Judge. 

Brojfles  <£  Johnson,  for  plaintiff  in  error. 
Amo^  A  Arnold,  for  defendant  in  error. 

Bleckley,  C.  J.  The  plaintiff  is  one  of 
several  beneficiaries  in  a  trust-estate.  Her 
petition  is  filed  against  the  trustee,  and  prays, 
as  interlocutory  relief,  for  an  injunction  re- 
straining him  from  selling,  disposing  of,  or 
in  any  manner  incumbering  the  trust  prop- 
erty; also  that  a  receiver  be  appointed  to 
take  charge  of  and  preserve  the  property. 
Tbe  other  Iwneficiatiea  make  no  complaint, 


and  seem  content  to  allow  the  trustee  to  ex- 
ecute his  office  without  interference  by  the 
court.  The  judge  denied  the  specific  inters 
locutory  relief  prayed  for,  and  certainly  was 
not  bound  to  grant  any  other,  tliough  he 
might  have  had  a  discretion  to  do  so.  We 
think  it  probable  that  the  case  made  might, 
under  a  proper  prayer,  entitle  the  com- 
plainant to  have  an  injunction  against  a  sale 
by  the  trustee  of  her  interest  in  the  property, 
unless  security  be  given  by  him  to  account 
ultimately  for  her  share  of  the  proceeds;  but 
we  do  not  adjudicate  this  or  any  other  ques- 
tion in  the  case,  except  that  the  court  did  not 
err  in  denying  the  injunction  and  receiver 
prayed  for.  Inasmuch  as  tbe  trustee  baa 
not  complied  with  the  law  in  making  re- 
turns, etc.,  we  think  proper  to  direct  that 
the  complainant  have  leave  to  amend  her  bill 
so  as  to  reduce  the  range  of  the  special 
prayers  as  she  may  be  advised,  and  there- 
upon to  make  an  application  de  novo  for  ap- 
propriate interlocutory  relief.  In  the  mean 
time,  the  whole  merits  of  the  controversy 
will  stand  open.    Judgment  affirmed. 


(82  Oa.  740) 

TowMBB  «.  Thomfsom  et  al. 

(Supreme  Court  of  Qeorgia.    April  39, 1888.) 

EvmBMOB— iKSTBUonoNs— AKOumunB  o*  OOUH- 

SBI. 

1.  A  writing  redtlng  the  puroliase  of  a  "mlU- 
seat"  Is  amblgnoos,  and  parol  evidence  is  admis- 
sible to  show  wtaetber  land  covered  by  the  water 
of  the  mill-pond  was  Included  or  excluded. 

2.  Where  tbe  writings  leave  boundary  uncertain, 
evidence  that  one  of  the  coterminous  owners, 
under  whom  one  of  the  parties  claims,  said,  while 
he  was  owner,  that  a  certain  creek  was  the  Una 
between  the  two  tracts.  Is  admissible  for  the  ad- 
verse party. 

3.  Generally,  U  in  response  to  a  request  to  Cham 
upon  comments  of  counsel  not  warranted  by  vaa 
evidence,  the  court  Instruct  the  jury  that  they 
should  tiy  the  case  by  the  evidenoe,  and  not  by 
what  counsel  said  in  their  speeches,  it  Is  sufficient; 
bat,  in  strict  propriety,  no  court  should  toleista 
counsel  in  stating  any  fact  in  argument  as  to 
which  there  Is  no  evidence,  unless  itbe  some  fact 
which  can  be  noticed  judicially  without  proof. 

4.  The  evidenoe  was  not  such  as  to  constrain  a 
finding  for  the  defendant  below,  and,  while  the 
plaintiff's  right  to  recover  was  doubtful,  the  jury 
resolved  the  doubt  in  his  favor,  and  the  verdict, 
being  approved  by  the  presiding  judge,  must 
stand. 

(St/Uabu*  t>v  the  Court.) 

Error  from  superior  court,  Olascock  coun- 
ty; Lumpkin,  Judge. 

H.  T  Lewis  and  Thos.  B.  Watson,  for 
plaintiff  in  error.  Jos.  WhiteJiead,  for  de- 
fendant in  error. 

Blecklet,  0.  J.  This  is  the  second  ap- 
pearance here  of  the  case  of  Towner  v. 
Thompson,  in  which  a  second  motion  tor  a 
new  trial  was  granted  by  the  court  below, 
and  the  judgment  was  affirmed  here  at  March 
term,  1888.  6  S.  E.  Rep.  184.  At  the  third 
trial  Thompson,  the  plaintiff  lieiow,  recovered, 
and  a  motion  for  a  new  trial,  made  by  Towner, 
having  been  denied,  the  present  writ  of  orror 
was  brought  by  him. 

1.  The  writing  in  evidenoe  leciting  tke 
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purchase  of  a  "mill-seat"  was  ambiguoua, 
and,  that  being  so,  Yarboroiigh's  testimony, 
to  the  effect  that  the  land  in  dispute  was  not 
embraced  in  that  purchase,  although  it  was 
cowered  by  water  of  the  mill-pond,  was  ad- 
missible. 

2.  So,  also,  was  his  evidence  showing  that 
Robertson,  while  owner  of  one  of  the  tracts, 
admitted  that  the  creek  was  the  line.  We 
take  this  evidence  to  mean  that  the  admission 
was  made  before  Robertson  parted  with  his 
title,  although  the  date  of  the  same  is  not 
fixed. 

3.  During  the  concluding  argument,  coun- 
sel for  Thompson  staled  a  fact  not  in  evi- 
dence, to-wit,  that  Towner  was  born  in  Illi- 
nois. This  statement  was  improper,  and 
tlie  request  made  by  opposing  counsel  to 
charge  directly  to  that  effect  should  have 
been  granted;  but  the  charge  given,  to-wit, 
that  the  jury  should  try  the  case  by  the  evi- 
dence, and  not  by  what  counsel  said  in  their 
speeches,  was  suffleient.  Ko  court,  bow- 
ever,  should  tolerate  counsel  in  stating  any 
fact  in  argument  as  to  which  there  is  no 
evidence,  unless  it  be  some  fact  which  can 
be  noticed  judicially  without  proof.  Certainly 
that  Mr.  Towner  was  born  in  Illinois  is  not 
one  of  this  class  of  facts.  There  should  have 
been  no  allusion  made  to  it  in  argument. 

4.  Under  the  evidence  as  it  comes  up  in 
the  record,  the  right  of  the  plaintiff  below  to 
recover  was  very  doubtful;  but  the  evidence 
did  not  constrain  a  finding  for  the  defendant, 
and  the  jury  having  resolved  the  doubt,  and 
the  verdict  being  approved  by  the  presiding 
judge,  we  do  not  feel  called  upon  to  set  it 
aside.  Had  the  finding  been  the  other  way, 
we  would  probably  have  had  as  strong  doubts 
of  its  coa-reotness  as  we  have  with  regard  to 
the  finding  which  actually  took  place.  It  is 
best  that  the  litigation  between  these  parties 
about  a  small  piece  of  land  be  here  and  now 
terminated  forever.    Judgment  affirmed. 


(83  Ga.  ffl») 

Fowler  e.  Athens  Wateb- Works  Co. 

(Supreme  Cmirt  of  Georgia.    May  1, 1889.) 
UuxiciPAi,  CoBPORATioss— Contracts — Pbivitt. 

Against  a  water  company  which  is  nnder  a  con- 
tract obligation  with  the  municipal  government 
(but  no  legal  duty  otherwise)  to  furnish  a  supply 
of  water  for  use  by  the  municipality  iu  extinguish- 
ing flres,  a  citizen  and  tax-payer,  whose  property 
has  been  consumed  by  reason  of  a  breach  of  such 
contract  obli^tion,  has  no  right  of  action,  there 
being  no  privity  of  contract  between  the  citizen  and 
the  water  company,  and  mere  breach  (by  omission 
only)  of  a  contract  entered  into  with  the  public 
not  being  a  tort,  direct  or  indirect,  to  the  private 
property  of  an  individual 

(Syllalms  by  the  Court) 

Error  from  city  court,  Clarke  county; 
ConB,  Judge. 

T.  IV.  Rucker  and  8.  H.  Hardeman,  for 
plaintiff  in  error.  Lumpkin  &  Burnett,  for 
defendant  in  error. 

Blecklky,  C.  J.    Fowler  brought  action 
acainst  the  Athens  City  Water- Works  Com- 
pany, maUing  the  following  allegations  in 
v.9s.E.no.l2— 43 


his  petition:  In  August,  1882,  the  mayor 
and  council  of  the  city  of  Athens  contracted 
with  one  Robinson,  in  which  contract  Rob- 
inson undertook  that  he  would  furnish  at  all 
times,  for  a  consideration  mentioned  in  the 
contract,  aU  the  water  necessary  for  fire  pur- 
poses; that  he  would  establish  fire-hydrants 
to  the  number  of  55,  and  would  guaranty  at 
all  times  a  sufficient  pressure  to  throw  from 
any  of  these  hydrants,  through  a  1-Inch 
nozzle  and  50  feet  of  2|-inch  hose,  5  streams 
of  water  to  the  height  of  65  feet;  that  Rob- 
insoui  for  a  valuable  consideration,  in  1882 
transferred  this  contract  to  the  defendant; 
that  the  defendant  is  paid  by  a  tax  levied  on 
the  property  of  the  citizens  of  Athens;  that 
the  petitioner,  since  1882,  has  been  a  resi- 
dent  and  tax-payer  of  Athens,  for  many 
years  owning  a  certain  house  and  lot  men- 
tioned; that  the  defendant  ran  its  mains 
along  the  street  by  his  house,  and  established 
near  his  house  two  fire-hydrants;  that  in 
July,  1887,  some  of  the  outhouses  on  the  lot 
caught  on  fire  witboiut  his  fault;  the  fire  ex- 
tended  to  the  main  dwelling,  and  all  were 
consumed;  that  the  alarm  of  fire  was  prompt- 
ly responded  to,  and  the  fire  companies  were 
on  hand  at  a  time  when  it  could  have  been 
easily  controlled,  but  there  was  so  little 
pressure  that  the  water  would  not  go  10  feet 
beyond  the  nozzle,  and  was  of  no  use  in 
putting  out  the  fire;  that,  if  proper  pressure 
liad  been  put  on,  the  fire  could  easily  have 
been  extinguished  and  the  property  saved. 
Damages  were  laid  at.  $1,500.  At  the  trial 
a  contract  corresponding  with  that  described 
in  the  declaration  was  put  in  evidence.  By 
it  the  city  agreed  to  pay  to  Robinson,  his 
successor  or  assigns,  for  30  years  from  the 
completion  of  the  water-works,  as  a  rental  for 
the  use  of  the  hydrants  and  for  the  supply  of 
water  for  the  purpose  mentioned  in  the  agree- 
ment, the  sum  of  83,000  annually.  It  was 
proved  that  the  defendant  had  succeeded  to 
the  position  of  Robinson  in  the  contract,  and 
had  received  fronj  the  city  rents  accordingly, 
undertaking  to  carry  out  the  terms  of  the 
contract.  The  occurrence  of  the  fire,  the 
consumption  of  the  plaintiff's  buildings,  his 
loss,  and  the  failure  of  the  company  to  have 
a  water  supply  on  the  occasion  equal  to  that 
provided  for  by  the  contract,  or  any  supply 
adequate  to  the  exigencies  of  the  fire,  also 
appeared  in  evidence.  The  court,  on  motion 
of  the  defendant,  ordered  a  nonsuit.  This  is 
the  error  complained  of. 

The  question  of  liability  was  argued 
briefly  but  ably  on  both  sides.  To  the  au- 
thorities cited  by  counsel  our  own  research 
has  added  nothing  of  much  value.  In  Rob- 
inson V.  Chamberlain,  34  N.  Y.  389,  the 
duties  o£  the  contractor  did  not  rest  on  con- 
tract alone,  but  were  prescribed  by  statute. 
The  court  analogized  his  position  to  that  of  a 
public  officer,  in  respect  both  to  his  duties 
and  his  power.  Stress  was  also  laid  upon 
his  undertaking  to  repair  a  public  thorough 
fare,  (the  canal,)  and  that  this  was  a  public 
function  formerly  devolving  on  public  olfi- 


Digitized  by  VjOOQ IC 


674 


•     SOUTHEASTEBN  REPORTER,  Vol.  9. 


(Ua. 


cers.  In  Conch  t.  Steel,  3  EI.  &  BI.  402,  the 
duty  neglected  was  also  one  imposed  by  stat- 
ute. Such  likewise  was  the  duty  in  Atlcin- 
son  V.  Water-Worljs  Co.,  L.  E.  6  Exch.  404, 
which  case  was  reversed  on  appeal,  (L.  R.  2 
Exch.  Div.  441,)  the  appellate  court  holding 
that,  under  a  proper  construction  of  the  par- 
ticular statute  involved,  the  action  would 
not  lie.  The  court,  composed  of  Lord 
Cairns.  L.  C,  Cockbubn,  C.  J.,  and  Bkett, 
L.  J  ,  intimated  doubts  as  to  the  correctness 
of  the  judgment  in  Couch  v.  Steel,  supra. 
In  Casting  Co.  v.  Railroad  Co.,  109  Mass. 
277,  the  act  complained  of  was  s  plain  tort 
of  the  indirect  kind,  and  no  contract  relation 
whatever  was  involved.  It  was  held  in 
Willy  V.  Mulledy,  78  N.  Y.  310,  that  the 
neglect  of  a  du^  imposed  by  statute  would 
give  a  right  of  action  to  any  person  having  n 
special  interest  in  its  performance,  and  In- 
lured  by  the  breach.  The  present  case  is  not 
based  upon  the  breach  of  a  statutory  duty, 
but  solely  upon  failure  to  comply  with  a  con- 
tract made  with  the  municipal  govei-nment 
of  Athens.  To  that  contract  the  plaintiff 
was  no  party,  and  the  action  must  fail  for 
want  of  the  requisite  privity  between  the 
parties  before  the  court.  A  case  directly  in 
point  is  Davis  v.  Water- Worlis  Co.,  54  Iowa, 
59, 6  N.  W.  Rep.  126.  See,  also,  Nlckerson  v. 
Hydraulic  Co.,  46  Conn.  24.  There  being  no 
ground  for  recovery,  treating  the  action  as 
one  ex  contractu,  is  it  better  founded  treat- 
ing it  as  one  ex  ddtctot  We  tliink  noU 
The  violation  of  a  contract  entered  into  with 
the  public,  the  breach  being  by  mere  omis- 
sion or  non-feasance,  is  no  tort,  direct  or  in- 
direct, to  the  private  property  of  an  individ- 
ual, though  he  be  a  member  of  the  com- 
munity and  a  tux-payer  to  the  government. 
Unless  made  so  by  statute,  a  city  is  not  liable 
for  failing  to  protect  the  inhabitants  against 
the  destruction  of  property  by  fire.  Wright 
V.  Augusta,  78  6a.  241;  7  Amer.  &  Eng. 
Cyclop.  Law,  997  et  seq.  We  are  unable  to 
see  how  a  contractor  with  the  city  to  supply 
water  to  extinguish  fires  commits  any  tort 
by  failure  to  comply  with  his  undertal<ing, 
unless  to  the  contract  relation  there  is  super- 
added a  legal  command  by  statute  or  express 
law.  There  was  no  error  in  granting  the 
nonsuit.    Judgment  affirmed. 


(83  Oa.  161) 

AiXEN  V.  Brown  et  al. 

(Supreme  Court  of  Oeorffla.    April  17, 1889.) 
Estoppbl^-Tkotbb. 

L  Where  a  defendant's  property  Is  levied  on  and 
properly  advertised,  and  he  brings  the  same  to  the 
place  of  sale  voluntarily,  and  sees  it  sold  without 
raising  any  objection,  he  is  estopped  from  recover- 
ing the  value  of  the  property  from  the  purchaser, 
though  the  officer  had  no  legal  authority  to  sell, 
•nd  defendant  did  not  consent  to  the  sale. 

2.  A  mule  was  sold  under  execution  in  1878. 
Trover  was  brought  against  the  purchaser,  and  the 
ease  tried  in  1883;  It  not  appearing  when  the  suit 
was  begun.  Code  Oa.  {  80&,  provides  that  It  shall 
not  be  necessaiT  to  prove  conversion  of  the  prop- 
erty where  defendant  is  in  possession  when  suit 
<•  brought.    Held,  that  proof  that  defendant  was 


In  possession  In  1873  would  not  show  possessioh 
in  1S8S,  nor  could  the  jury  so  infer. 

Error  to  superior  court,  Douglas  county; 
R.  H.  Clarke,  Judge. 

The  official  report  is  substantially  as  fol- 
lows: One  Allen  sued  one  Whitley  in  trover 
for  a  mule.  Whitley  died  pending  action, 
and  his  administrator  were  made  parties. 
Plaintiff  introduced  two  promissory  notes 
dated  January  25, 1873,  and  payable  Novem- 
ber 1,  1873,  each  for  $80,  made  by  Allen  for 
the  purchase  money  of  the  mule;  also  a  writ- 
ing signed  by  Allen,  reciting  the  sale  of  the 
mule,  and  containing  an  agreement  tliat  Whit- 
ley should  have  a  lien  on  the  mule  and  cer^ 
tsdn  other  property,  to  be  enforced  if  the 
notes  were  not  paid  at  maturity ;  also  an  af- 
fidavit of  Whitley  on  Kovember25,  1873, 
claiming  the  lien.  Execution  issued  on  affi- 
davit, and  was  levied  on  the  mule  and  other 
property.  The  property  was  sold,  and  the 
execution  satisfied.  Oral  testimony  tended 
to  show  that  the  property  was  sold  as  prop- 
erty of  Allen,  and  was  bought  by  Whitley: 
that  the  mule  brought  $40,  and  was  worth 
$100.  The  sale  was  made  after  advertise- 
ment. Plaintiff  bought  the  male  from  Whit- 
ley, paying  $57,  and  other  property  worth 
$40  or  $45.  One  witness  said  he  heard 
plaintiff  tell  the  constable  that  the  mule  be- 
longed to  Whitley,  and  if  Whitley  chose  to 
sell  his  own  mule  be  could  do  so.  Two  wit- 
nesses said  plaintiff  came  to  the  sale  with 
the  mule,  and  they  did  not  bear  statement. 
Plaintiff  offered  his  own  interrogatories, 
which  were  rejected  on  the  ground  that 
Whitley  was  dead.  Nonsuit  was  granted, 
and  plaintiff  excepted. 

Code  Ga.  §  3028.  provides  that  in  trover  it 
shall  not  be  necessary  to  prove  conversion 
where  defendant  is  in  possession  when  suit 
is  brought. 

Thomas  W,  Latham  and  R.  A.  Maasey, 
for  plaintiff  in  error.  J.  B.  Jamet,  for  de- 
fe|idant  in  error. 

SiMMOKS,  J.  The  facta  of  this  case  will  bt 
found  in  the  official  report.  Under  the  facts 
thus  reported,  it  was  not  error  in  the  trial 
judge  to  grant  the  nonsuit  complained  of. 
Alien,  the  plaintiff,  voluntarily  carried  tlie 
male  to  the  place  of  sale,  after  having  been 
told  by  the  constable  that  he  need  not  bring 
it  Before  the  sale  he  told,  the  constable 
that  it  was  Whitley's  mule,  and  that  if 
Whitley  chose  to  sell  his  own  mule  he  could 
do  so.  The  mule  was  sold  by  tlie  constable, 
and  it  does  not  appear  from  this  record  that 
Allen  objected  to  the  sale.  He  gave  no  no- 
tice at  the  sale  that  the  mule  had  been  set 
apart  to  him  as  an  exemption  under  the  ex- 
emption and  homestead  laws.  Some  time 
after  the  sale  (how  long  after  the  record  does 
not  show)  he  brought  this  suit  in  trover  to 
recover  the  mule  on  the  ground  that  the  exe- 
cution under  which  it  was  sold  was  void. 

1.  We  think  that  where  a  defendant's 
property  is  levied  on  and  properly  advertised, 
as  was  done  in  this  case,  and  the  defendant 
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TfduntarOy  brings  that  property  to  the  place 
of  sale,  and  stands  bj  and  sees  it  sold  witli- 
ont  giving  notice  or  raising  any  objection,  be 
la  estopped  from  recovering  the  property  or 
Its  value  from  the  purchaser,  though  the  of- 
ficer, as  such,  had  no  legal  authority  to  sell. 
Bdohert  v.  Voss,  78  Ga.  54,  2  S.  E.  Kep.  558. 

But  it  is  argued  by  counsel  for  the  plaintiff 
In  elTor  that  if  the  court  had  not  erred  in  ex- 
cluding the  interrogatories  of  the  plaintiff, 
the  interrogatories  would  have-  shown  that 
the  plaintiff  did  not  consent  to  the  sale  of 
the  mule.  While  the  court  may  have  erred, 
under  the  rule  laid  down  in  Fletcher  v.  Col- 
lier, 61  Ga.  658,  in  excluding  the  whole  of 
these  interrogatories  when  a  part  thereof 
was  admissible,  we  have  read  the  interroga- 
tories, and  do  not  think  they  would  have 
aided  him  if  the  legal  part  had  been  ad- 
mitted; for,  while  the  plaintiff  says  therein 
that  he  did  not  consent  to  the  sale,  he  does 
not  say  that  he  objected  to  it.  If  be  did 
not  consent  to  It  at  Uie  time,  it  was  his  duty 
then  and  there  to  make  known  his  objection, 
so  as  to  put  the  purchaser  upon  notice.  He 
could  not  stand  by  and  see  his  property  sold 
onder  an  invalid  execution  without  giving 
notice  thereof,  and  afterwards  say  that  in  his 
own  mind  he  did  not  consent;  and  that  is 
what  his  evidence  amounts  to  in  these  inter- 
rogatories. It  is  no  doubt  true  that  in  his 
own  mind  he  did  not  consent  to  have  his 
property  sold.  We  apprehend  that  few  de- 
fendants consent  to  the  seizure  and  sale  of 
their  property  by  the  officers  of  the  law.  If, 
however,  they  expect  to  make  this  non-con- 
sent available  in  future  actions,  they  must 
make  it  known  at  the  proper  time  and  place, 
so  as  to  put  purchasers  on  notice. 

2.  We  think  the  court  was  right  In  grant- 
ing this  nonsait,  for  another  reason,  and  that 
is  that  the  plaintiff  did  not  show  by  his  tes- 
timony that  the  defendant  was  In  possession 
of  the  mule  at  the  time  the  action  was 
brought,  as  required  by  section  3028  of  the 
Code.  It  is  true  that  in  the  case  of  Robson 
T.  Bawlings,  79  Ga.  354,  7  S.  E.  Rep.  559, 
this  court  held  that,  where  the  property  was 
In  the  possession  of  the  defendant  a  few 
years  before  the  bringing  of  the  action,  there 
would  be  some  degree  of  presumption  that 
the  possession  had  not  changed,  and  that  he 
Still  had  possession;  and  the  same  principle 
was  laid  down  in  Mercier  v.  Mercier,  43  Ga. 
823;  but  we  do  not  think  that  these  cases 
control  this  case,  under  the  facts  disclosed 
by  this  record.  In  the  case  In  79  Ga.  the  ac- 
tion was  brought  within  two  or  three  years 
after  the  defendant  bad  possession  of  the 
property,  but  in  this  case  ttie  record  fails  to 
disclose  when  this  action  was  brought  It 
shows  that  the  sale  occurred  in  1873,  and 
that  the  trial  of  this  case  was  In  1888;  but 
there  is  noddte  in  the  record  indicating  when 
the  suit  was  commenced.  The  only  date  we 
can  find  tending^  to  throw  any  light  on  this 
Is  the  date  to  one  of  the  pleas  of  ths  defend- 
ant, which  was  sworn  to  in  1886.  So,  from 
the  record,  we  cannot  teU  how  many  years 


elapsed  after  the  sale  before  suit  was  brought. 
This  being  personal  jiroperty,  we  do  not  tliiuk 
that  on  the  trial  in  1888  proof  of  tlie  posses- 
sion of  the  defendant  in  1873  woulil  show 
that  the  defendant  was  in  the  possession 
thereof  in  1888,  or  tliat  the  jury  could  so  in- 
fer. For  these  reasons  we  afSrm  the  jud^ 
ment  granting  this  nonsuit. 
Judgment  afiirmed. 


Ga.  369) 


BoBKBXS  «.  State. 


(Supreme  Court  of  Qeorgia.    May  8,  USB.) 
Lasosnt— ImicmBaT— IsnaucnoNa. 

1.  If  bills  alleged  to  be  stolen  are  not  BUffldentlv 
deBcribed  in  the  indictment,  the  indictment  should 
be  demurred  to.  The  witnesses  may  ^  ve  such  de- 
scription of  them  in  the  testimony  as  may  be  con- 
sistent with  truth,  and  not  incooaistent  with  what 
Is  stated  In  the  indictment. 

2,  Larceny  committed  in  a  house  may  be  simple 
larceny.  If  bills  be  lost  In  a  house,  and,  when 
found  therein,  the  owner  or  his  agent  be  present, 
bnt  the  finder,  Instead  of  making  his  duoovery 
known,  conceals  it,  takes  and  retains  the  hills 
wrongfullT,  fraudulently,  and  with  Intent  to  steal 
the  same,  he  may  be  convicted  of  simple  larceny. 

8.  A  request  to  charge,  partly  legal  and  partiy 
illegal,  should  be  declined. 

4.  An  Inaccurate  statement  In  the  charge  as  to 
the  distinction  the  law  makes  between  direct  and 
circumstantial  evidence  will  not  vitiate  the  ver- 
dict, the  court  having  correctly  instructed  tlia 
jury  as  to  the  legal  definition  of  both  classes  of  ev- 
idence, and  afterwards  charging  thai  reasonable 
doubt  was  to  be  given  In  favor  of  the  accused. 

5.  No  hurtful  error.  If  any,  was  committed  \ij 
the  court,  and  the  evidence  warranted  the  verdict. 

{SyUatms  by  the  Court.) 

Error  from  superior  court,  Habersham 
county;  Weixbokne,  Judge. 

/.  B.  Jonet  and  J.  J.  Botoden,  for  plaintiff 
in  error.  Hotoard  Thomson,  Sol.  Gton.,  for 
the  State. 

Bleoelht,  C.  J.  The  Indictment  was  for 
simple  larceny,  and  the  goods  stolen,  as  al- 
leged, consisted  of  "one  hundred  dollars  in 
greenback  bills,  of  the  value  of  one  hundred 
dollars."  There  was  no  demurrer  to  the  in- 
dictment for  insufficient  description  of  ttie 
bills.  Simple  larceny  is  "the  wrongful  and 
fraudulent  taking  and  carrying  away  by  any 
person  of  the  personal  goods  of  another  with 
intent  to  steal  the  same. "  Code,  §  4393.  Be> 
ing  found  guilty,  the  accused  moved  for  a 
new  trial  on  various  grounds.  We  will  dis- 
pose of  these  grounds  by  ruling  upon  all  of 
them  which  seem  material. 

1.  It  was  contended  that  it  was  erroneous 
to  admit  evidence  descriptive  of  the  bills 
stolen,  inasmuch  as  they  were  not  described 
In  the  indictment.  It  may  be  that  the  in- 
dictment was  demurrable  by  reason  of  being 
too  general  in  the  matter  of  description ;  but 
this,  we  think,  should  have  been  taken  ad- 
vantage of  by  demurrer,  and  not  by  objeo* 
tion  to  the  evidence.  Certainly  the  wit- 
nesses, if  they  could  testify  as  to  bills  at  all, 
could  describe  them.  There  is  no  rule  that 
restricts  testimony  to  the  limits  of  the  indict- 
ment in  describing  stolen  property.  Any 
description,  however  minute,  which  is  coo- 
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sistent  with  the  indictment,  may  be  given  in 
tlie  testimony. 

2.  The  bilJB  were  lost  from  the  possession 
of  an  agent  of  the  owner,  and  it  is  doubtful 
whether  they  were  lost  in  a  certain  railroad 
depot  or- elsewhere;  some  of  the  evidence 
tending  to  show  that  the  loss  took  place  in 
the  depot.  The  accused  may  have  found 
them  in  that  building,  but,  if  he  did  so,  it 
was  while  the  agent  of  the  owner  was  pres- 
ent, to  whom  he  might  have  restored  them 
instantly  if  he  had  not  intended  to  steal  them. 
They  had  not  been  placed  in  the  house  by  de- 
sign, if  they  were  there  at  all,  and  conse- 
qnently  were  not,  so  to  speak,  in  the  protec- 
tion of  the  building  as  a  house.  larceny 
from  the  house,  as  defined  by  the  Code, 
8  44J3,  "la  the  breaking  or  entering  any 
house  with  the  intent  to  steal,  or,  after  break- 
ing or  entering  said  house,  stealing  there- 
from any  money,  goods,  chattels,  wares, 
merchandise,  or  any  thing  or  things  of  value 
whatever."  If  the  finding  was  in  the  boase, 
the  stealing  was  there  also;  and,  though  it 
may  have  been  Isirceny  from  the  house,  we 
think,  nnder  the  peculiar  circumstances  of 
such  a  larceny  from  the  house,  it  was  one 
whir^b  included  simple  larceny.  He  had  al- 
ready stolen  the  money  before  he  left  the 
bouse,  and,  if  he  never  had  left  it,  the  sim- 
ple larceny  would  have  been  complete. 

3.  A  lengthy  request  to  charge  was  made, 
embracing  numerous  propositions,  sume  of 
which  perhaps  were  legal,  but  certainly  oth- 
ers of  them  were  illegal.  This  being  so,  the 
request  was  properly  refused. 

4.  After  defining  to  the  jury  in  terms  of 
the  Code  both  direct  and  circumstantial  evi- 
dence, the  court  charged  as  follows:  "Tlie 
only  distinction  that  tbe  law  makes  between 
the  two  classes  of  evidence  is  that  where 
positive  and  direct  evidence  is  relied  upon 
then  the  jury  must  be  satisfied  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  party.  If 
circumstantial  evidence  alone  is  relied  upon 
for  conviction,  the  rule  is  then  that  the  evi- 
dence must  go  to  the  extent  of  satisfying  the 
jury  to  the  exclusion  of  every  other  reasona- 
ble hypothesis  except  that  of  the  guilt  of  tl>e 
accused. "  The  court  added  in  a  subsequent 
part  of  the  charge:  "If,  after  you  have  gone 
over  all  the  testimony  in  this  case,  and 
weighed  and  considered  it,  there  remains  in 
your  minds  a  reasonable  doubt  as  to  whether 
tlie  defendant  is  guilty  or  not,  you  ought  to 
give  him  the  benefit  of  that  doubt  and  acquit 
him,  but  the  doubt  must  be  a  reasonable 
one. "  It  is  plain  that  the  court  was  not  ac- 
curate in  saying  that  the  only  distinction 
that  the  law  makes  between  the  two  classes 
of  evidence  is  as  he  stiites.  ISut  we  think 
this  inaccuracy  did  no  harm.  It  was  not 
necessary  to  charge  at  all  on  the  distinction, 
for  the  court  had  already  properly  delinoil  di- 
rect and  circumstantial  evidence,  and  from 
tbe  definition  the  jury  could  see  the  distinc- 
tion which  was  material  for  themselves. 

We  do  not  quite  understand  what  the  court 
meant  by  "the  only  distinction, "  and  by  stat- 


ing it  in  the  terms  above  recited;  nor  have 
we  any  idea  that  the  jury  understood  this 
part  of  the  charge.  If  they  thought  the 
court  meant  that  direct  evidence  must  be 
strong  enough  to  exclude  reasonable  doubt, 
iind  circumstantial  strong  enough  to  exclude 
reasonable  hypothesis,  they  probably  thought 
hypothesis  and  doubt  both  had  to  be  expelled 
from  the  mind,  in  a  case  of  circumstantial 
evidence,  as  this  was,  and  they  were  subse- 
quently told  again  that,  if  reasonable  doubt 
remained,  the  benefit  of  it  was  to  be  given 
to  the  accused.  Tbe  result  is  that  while  we 
cannot  approve  the  only  distinction  between 
the  two  sorts  of  evidence  as  marked  out  in 
the  charge,  because,  besides  other  reasons, 
we  do  not  quite  understand  it,  yet,  if  error 
at  all,  we  are  satisfied  it  is  not  reversible  er- 
ror. 

5.  If  the  court  committed  any  other  error, 
it  was  not  such  as  to  l>e  hurtful  to  tbe  ac- 
cused. The  evidence  warranted  the  verdict, 
and'  a  new  trial  was  properly  refused.  Judg- 
ment affirmed. 


HOOOE  «.  STA.T2. 


(82  Oa.  643) 


(Supreme  Court  of  Georgia.    March  83, 1889.) 

WrBOKIKO  RAII.BOAD  TlUINS. 

1.  The  act  of  October  12, 1885,  making  it  penal  to 
wreck  railroad  trains,  etc.,  applies  to  all  railroads, 
whether  duly  chartered  as  such  or  not. 

2.  The  evidence  warranted  the  verdict 
{Syllabtts  pv  the  Court.) 

Error  from  superior  court,  Dodge  county; 
KiBBEE,  Judge. 

The  ofTicial  report  was  substantially  as  fol- 
lows: Hudge  was  indicted  fur  wrecking  a 
train.  The  testimony  tended  to  show  that 
the  train  and  track  Ijelonged  to  a  private  cor- 
poration, and  was  used  for  hauling  lumber 
and  hands.  The  wreck  was  caused  by  a  slab 
of  timber  on  the  track.  Several  hands  were 
injured.  Two  piles  of  such  slabs  were  in  the 
vicinity  of  tbe  wreck.  Two  witnesses  (one 
a  detective)  testified  to  voluntary  confessions 
by  defendant.  Defendant  bad  been  employed 
by  the  company,  and  had  been  discharged. 
He  had  made  threats.  He  lived  near  the  place 
of  the  wreck,  and  was  seen  near  the  place 
I  that  morning.  Defendant  offered  no  testi- 
mony, but  made  a  statement  denying  confes- 
sion and  threats  and  knowledge  of  the  crime. 
He  was  found  guilty,  and  moved  for  a  new 
trial  on  the  following  grounds.  (1)  and  (2) 
Verdict  contrary  to  law,  evidence,  etc.  (3) 
Error  in  charging.  It  is  not  necessary  that 
it  should  be  shown  that  this  is  the  railroad 
train  of  a  chartered  corporation,  nor  of  a 
strictly  railroad  company.  Motion  over- 
ruled, and  defendant  excepted. 

L.  A.  Hall,  for  plaintiff  in  error.  Tom 
Eason,  Sol.  Gen.,  by  /.  H.  MarLiH,  for  the 
State. 

Bleckley,  C.  J.  1.  Ilodge  having  been 
tried  and  convicted  for  wrecking  a  railroati 
train,  and  the  court  having  denied  him  a  new 
trial,  the  first  question  is  whether  the  act  of 
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October  12,  1885,  applies  to  a  railroad  not 
chartered.  We  tliink  tlie  act  is  applicableto 
any  railroad  whatsoever,  and  tliat  ttie  ques- 
tion of  whether  it  has  been  chartered  or  not 
could  not  properly  be  raised.  This  was  a 
railroad  de  facto,  whether  one  dejure  ornot. 
The  language  of  tlie  act,  neither  in  its  title 
nor  its  body,  suggests  any  restrictions  what- 
ever to  railroads  of  any  given  class  or  kind. 
2.  The  next  question  is  whether  the  evi- 
dence in  the  record  warrants  the  verdict. 
We  agree  with  the  court  below  in  thinking  it 
quite  sufficient.  For  the  facts  in  full,  see  the 
official  report,  and  for  the  statute  see  Acts 
1884-65,  p.  131.    Judgment  affiimed. 


(81  Oa.  Stt) 


LOWBT  «.  Fabkeb. 


(Suvreme  Court  of  Oeorgia.    May  1, 1889.) 

FOBKCIOSrBB  OF  HOBTaAOE — Ububt. 

Purging,  In  the  judgment  of  foreclosure,  a  mort- 
gage of  eJl  the  usury  in  the  debt  which  It  was  giv- 
en to  secure,  does  not  prevent  the  waiver  of  home- 
stead and  exemption  from  being  void  and  remain- 
ing void.  The  mortgage  lien  will  be  postponed  to 
an  exemption  right  aSterwards  asserted  in  the 
property,  but  the  lien  can  be  enforced  after  such 
right  expires. 

(Syllabxis  by  the  CowL) 

Error  from  superior  court,  Lumpkin  coun- 
ty; Wellborne,  Judge. 

The  official  report  is  substantially  as  fol- 
lows: A  mortgage  ^./o.  in  favor  of  Lowry 
for  $1,500  principal,  $267.67  interest,  and 
attorney's  fees  and  costs,  was  levied  on  prop- 
erty described  in  the  execution.  Part  of  the 
property  was  sold  by  the  sheriff,  and  part  was 
claimed  by  defendant  as  a  homestead.  The 
agreed  facts  are  as  follows:  On  January 
W,  1886,  defendant  borrowed  of  McAlister 
$1,500,  and  gave  his  notes  for  62,000,  due 
January,  1887,  which  were  secured  by  mort- 
gage. On  December  22,  1886,  McAlister 
transferred  notes  and  mortgage  to  Lowry  as 
collateral  security  for  a  loan  of  $1,000.  On 
April  23,  1887,  they  recovered  a  general 
judgment  against  Parker  for  $1,500,  besides 
interest,  attorney's  fees,  and  costs,  the  jury 
purging  the  notes  of  $500  as  usury,  and  fi. 
fa.  was  issued  at  April  term,  1888.  Tlie 
mortgage  was  foreclosed  April  16,  1888.  A 
mortgage  judgment  was  rendered  for  $1,500 
principal,  besides  interest,  attorney's  fees, 
and  costs;  the  sum  of  $500  being  purged  from 
tlie  mortgage  as  usury.  Fi.fa.  issued  on  the 
mortgage  judgment,  and  was  levied.  Notes 
and  mortgage  contained  this  waiver:  "Said 
party  of  first  part  [meaning  said  Parker] 
bereliy  renounces  for  himself  and  family  all 
rights  and  benefit  of  dower,  exemptions, 
schedule,  homestead,  or  bankrupt  exemp- 
tions as  against  this  mortgage  deed. "  After 
fi.fa.  was  issued,  Parker  applied  for  a  home- 
stead for  himself  and  family,  which  was  set 
apart.  The  presiding  judge  held  that  the 
homestead  property  was  not  subject  to  levy 
and  sale  under  the  mortgage jfZ./a.  because  of 
usury,  and  Lowry  excepted. 

Weir  Boyd,  for  plaintiff  in  error.    Price 


ft  Charters  and  R.  U.  Baker,  for  defendant 
in  error; 

Blgcklet,  G.  J.  The  facts  appear  in  the 
official  report.  While  a  mortgage  deed  in- 
fected with  usury  is  not  void  as  a  lien  upon 
the  property,  (Hodge  v.  Brown,  7  S.  E.  Rep. 
282,  March  term,  1888.)  any  waiver  of  home- 
stead or  exemption  contained  in  it  is  void  as 
against  the  homestead  or  exemption  right, 
(Small  v.  Hicks,  8  S.  E.  Bep.  628,  October 
term,  1888;  Cleghorn  v.  Greeson,  77  Ga.  343.) 
True,  it  may  become  too  late  to  insist  that 
the  debt  is  contaminated,  as  by  allowing 
judgment  of  foreclosure  to  be  taken  without 
setting  up  the  usury,  or  making  it  appear, 
(McLaws  v.  Moore,  ante,  616,  this  term;) 
but  here  the  usury  was  set  up  and  estab- 
lished in  the  foreclosure  proceeding,  and  re- 
covery was  had  only  for  the  amount  lawfully 
due,  with  the  usury  purged  out.  This  recov- 
ery is  not  inconsistent  with  the  invalidity  of 
the  mort^iage  in  so  far  as  it  waived  home- 
stead, etc.,  but  entirely  consistent  therewith. 
Indeed,  the  invalidity  follows  as  a  direct  con- 
clusion from  the  adjudication  that  the  debt 
and  the  mortgage  security  were  infected. 
That  a  void  waiver  would  become  valid  by 
purging  out  the  usury  when  the  judgment  of 
foreclosure  was  rendered,  is  a  proposition 
than  which  none  could  be  more  unsound. 
The  mortgage  is  good  as  a  lien,  but  there  has 
been  no  adjudication,  and  can  be  none,  that 
its  lien  will  prevail  over  the  homestead  or 
exemption  right.  With  respect  to  that  i  ight, 
it  stands  just  as  it  would  had  no  waiver  been 
inserted  in  the  mortgage  deed.  Until  the 
right  expires  or  has  run  out  there  can  be  no 
enforcement  of  the  lien,  but  after  tiiat  event 
it  can  be  enforced.    Judgment  affirmed. 


CB3  Oa.  m> 

SATTERFIELD  ff.  BOWAN. 

(Supreme  Court  of  Georgia.    May  6, 1889.) 

Watbbs  and  Water-Coursbs  —  Pollution  or 
Stkbah. 

1.  In  an  action  by  the  owner  of  land  used  for 
agricultural  purposes  for  the  pollution  of  a  stream 
running  through  it  by  washing  ore,  where  defend- 
ant alleges  that  the  stream  is  more  useful  to  him 
and  all  other  riparian  owners  for  washing  ore  than 
it  is  to  plaintiff  for  agricultural  purposes,  it  it 
proper  to  charge  that  defendant,  in  usiug  the 
stream  to  wash  ore  on  his  land,  is  bound  to  do  so 
in  such  manner  as  will  not  injure  its  reasonable 
use  by  plaintiff ;  that  if  do  one  lives  ofi  the  stream 
below  the  point  in  use,  or  has  a  farm  or  pasture 
on  it,  or  if  the  stream  is  mainly  useful  to  each  ri- 
parian owner  for  washing  ore,  then  the  pollution 
of  the  stream  would  not  interfere  with  its  enioy- 
ment;  Code  Qa.  §  22^7,  declaring  that  no  one  shall 
so  use  or  adulterate  running  water  on  his  land  "as 
to  interfere  with  the  enjoyment  of  it  by  the  next 
owner. " 

2.  The  pollution  of  the  stream  being  a  continued 
tortious  act  by  defendant,  and  not  mere  negli- 
gence, plaintiff  is  not  bound  to  do  anything  to 
avoid  tlie  consequences  of  the  act. 

Error  from  city  court  of  Caters  ville;  Neel, 
Judge. 

Milner,  Aiken  &  Harris  and  A.  S.  John- 
son, for  plaintiff  in  error.  A.  IV.  File  and 
Shelby  Attaway,  for  defendant  in  error. 
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SniuoNs.  J.  Bowan  saed  Satterfield,  al- 
leging that  on  May  1, 1884,  the  defendant 
erected  a  dam  across  a  branch  on  the  defend- 
ant's own  land,  which  lay  on  the  branch  jast 
above  the  land  of  plaintiff,  and  on  said  day 
began  washing  ores  on  said  branch,  and  has 
continued  to  do  so:  that  this  branch  runs 
through  the  land  of  plaintiff;  that  the  wash- 
ing of  the  ores  rendered  its  waters  unfit  for 
use,  the  hiod  and  dirt  caused  thereby  mak- 
ing the  waters  of  the  branch  dirty,  filthy, 
rtc.,  and  has  so  filled  the  branch  with  mud 
•nd  dirt  that,  in  the  summer  season,  the 
water  ceases  to  run,  and  during  said  season 
a  stench  arises  from  the  mud  which  is  un- 
healthy and  unpleasant;  that  this  is  the  only 
branch  of  water  of  any  kind  running  through 
his  land,  except  a  small  branch,  which  only 
runs  a  portion  of  the  year;  and  that  the 
branch  in  question  runs  near  his  dwelling- 
bouse,  and  through  his  horse  lot  and  Belds, 
•nd,  before  the  acts  of  the  plaintiff,  was  used 
bgrhim  for  watering  his  horses  and  stock,  and 
for  other  purposes,  but  that  now  he  is  com- 
pelled to  get  water  from  his  well,  and  the 
excessive  use  thereof  often  exhausts  the 
water  and  renders  it  muddy.  The  defend- 
ant pleaded  not  guilty;  also  that  the  use  he 
made  of  the  stream  was  reasonable,  and  sanc- 
tioned by  the  usage  of  the  country,  of  which 
usage  plaintiff  is  and  has  always  been  aware; 
further,  that  the  stream  is  of  more  use  and 
value  to  the  defendant  and  all  adjacent  and 
subjacent  riparian  owners  for  the  purpose  of 
washing  ores  than  it  is  to  the  plaintiff  and  all 
subsequent  riparian  owners  for  the  purpose 
to  which  he  puts  it  as  alleged  in  his  declara- 
tion. The  evidence  sustained  the  allegations 
made  in  the  plaintiff's  declaration,  and  the 
Jury  returned  a  vndict  in  favor  of  the  plaln- 
tUT.  A  motion  for  a  new  trial  was  made  on 
many  grounds,  which  was  overruled  by  the 
court,  and  the  defendant  excepted. 

The  only  grounds  relied  on  in  argument 
befor»  us  by  the  counsel  tor  the  plaintiff  in 
error  for  a  reversal  of  the  Judgment  of  the 
court  below  in  refusing  to  grant  a  new  trial, 
were  the  first,  sixth,  and  ninth  grounds, 
which  are  as  follows:  (1)  That  the  verdict 
is  contrary  to  law,  evidence,  etc.  (6)  That 
the  court  erred  in  charging  as  follows:  "But 
the  defendant,  in  using  the  water  of  said 
stream  on  his  land  fw  wasliing  ore,  is  t)ound 
to  do  so  in  such  manner  as  not  to  cause  it  to 
flow  onto  and  over  plaintiffs  land  so  adul- 
terated as  to  injure  or  destroy  its  reasonable 
use  by  plaintiff  on  his  land.  Water  may  t>e 
adulterated  by  mixing  with  it  any  other  sub- 
stance or  matter  which  renders  it  impure  or 
unclean  in  such  degree  as  to  either  impair  or 
destroy  its  value."  (9)  The  court  erred  in 
diarging  thus:  "As  to  what  is  a  reasonable 
manner  of  use  may  depend  upon  the  circum- 
stances of  the  case.  What  might  be  reason- 
able in  one  case  might  be  wholly  unreasona- 
ble in  another.  If  the  stream  used  be  in  an 
unsettled  country,  and  no  one  resides  on  the 
stream  below  the  point  of  use,  nor  has  farm 
or  pastures  thereon  with  cattle  or  live-stock. 


or  if  the  stream  was  mainly  useful  to  every 
single  owner  on  the  stream  for  washing  ore 
in  a  mining  section  of  country,  so  that  snch 
was  the  principal  and  most  valuable  use  to 
which  the  stream  could  be  applied  by  each 
and  every  owner  on  the  stream,  then  it  would 
not  interfere  with  the  enjoyment  of  the 
stream  below,  even  if  the  stream  were  pol- 
luted or  adulterated  in  the  washing  of  ore." 
It  was  contended  by  counsel  for  the  plaintiff 
in  error  that  the  verdict  was  contrail  to  the 
evidence,  because  the  evidence  showed  that 
the  plaintiff  could  have  avoided  the  damage 
to  himself  by  the  expenditure  of  $40  in  pre- 
paring a  filterer  in  whidi  tlie  water  might 
have  been  filtered,  so  that  the  sauie  would 
flow  upon  his  premises  free  from  the  dirt 
and  mud  placed  in  it  by  the  defendant;  and 
he  contended  that.  If  the  plaintiff  below  was 
entitled  to  recover  at  all,  he  could  only  re- 
cover such  an  amount  as  he  ought  to  have 
expended  in  filtering  the  water. 

1.  We  do  not  think  that  the  principle  con- 
tended for  by  the  plaintiff  in  error  applies  in 
a  case  like  the  one  under  consideration. 
While  it  is  true  that  the  defendant  may  re- 
duce the  recovery  for  an  injury  resulting 
from  his  negligence  by  showing  that  the 
plaintiff  did  nut  exercise  ordinary  care  to 
diminish  or  avoid  the  damage,  yet  in  this 
case  the  act  complained  of  by  the  plaintiff  in 
the  court  below  was  not  a  mere  act  of  negli- 
gence, but  was  a  positive,  continuous,  tor- 
tious act,  committed  by  the  defendant  in  car- 
rying dirt  and  ore  from  the  mine,  and  wash- 
ing it  in  the  stream,  and  thereby  producing 
continued  adulteration  of  the  plaintiff's  wa- 
ter. This  principle  was  decided  by  this  court 
in  the  case  of  Manufacturing  Co.  v.  Kucker, 
80  Ga.  — ,  4  8.  E.  Rep.  885.  In  that  case 
the  court  below  refused  to  charge  the  follow- 
ing request:  "When  the  consequences  of  a 
present  orantecedent  negligence  are  impend- 
ing, whoever  can  shun  them  by  ordinaiy 
care,  and  fails  to  do  so.  ought  not.  perhaps, 
to  be  beard  to  complain  of  them,  whether 
they  touch  his  person  or  his  property.  If, 
therefore,  by  exercise  of  ordinary  care  the 
plaintiff  in  this  case  could  have  avoided  the 
consequences  of  the  defendant's  negligence. 
If  there  is  snch  negligence,  and  has  failed  to 
exercise  snch  care,  be  cannot  recover."  This 
court  sustained  the  action  of  the  court  below 
in  refusing  to  give  in  charge  the  following 
request,  and  said:  "We  do  not  think  that 
this  is  a  case  of  negligence.  If  this  com- 
pany raised  their  dam,  thereby  causing  wa- 
ter in  thecreek  to  run  over  the  plaintiff's  land, 
and  thereby  injuring  and  damaging  him,  that 
was  an  Invasion  of  his  rights,  and  was  a 
positive  act  on  the  part  of  the  defendant,  and 
not  a  case  of  negligence.  Nor  was  it  neg- 
ligence on  the  part  of  the  plaintiff  not  to  do 
anything  to  avoid  the  consequences  of  theli 
act.  Every  man  has  the  right  to  enjoy  his 
property  to  the  fuUest  extent;  and  whenever 
that  right  is  invaded  by  another,  and  injury 
accrues  to  him,  he  is  entitled  to  the  damages 
therefor.    The  evidence  fails  to  show  that 
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the  plaintiff  did  anything  tbat  led  to  or  in- 
creased this  damage.  He  did  nothing,  and 
he  had  a  right  to  do  nothing;  and  if  they  in- 
vaded his  rights  they  were  liable  to  him  for 
any  damages  wtiich  he  sustained  by  reason 
of  sneh  invasion.  We  think  the  court  would 
have  been  guilty  of  manifest  error  to  have 
given  this  request  in  charge  to  the  Jury." 

2.  Nor  do  we  thinit  that  the  court  erred  in 
the  charges  complained  of  .in  the  sixth  and 
ninth  grounds  of  the  motion.  Whatever 
may  be  the  decisions  in  other  states  as  to  the 
right  of  one  riparian  owner  to  pollute  or 
adulterate  the  water  of  the  stream  l>efore  it 
reaches  the  lower  and  adjacent  owner,  we 
think  that  under  our  Code  the  upper  owner 
cannot  lawfully  pollute  or  adulterate  the  wa- 
ter of  the  stream  so  as  to  render  it  unfit  for 
use  by  a  lower  owner,  without  being  liable 
for  damages.  The  Code,  §  2227,  declares 
that  "running  water,  while  on  land,  belongs 
to  the  owner  of  it,  but  he  has  no  power  to 
divert  it  from  the  usual  channel;  nor  can  he 
BO  use  or  adulterate  it  as  to  interfere  with 
the  enjoyment  of  it  by  the  next  owner." 
The  same  principle  is  announced  in  section 
8018.  The  principle  announced  in  thesetwo 
sections  is  that,  while  the  water  is  upon  the 
land,  it  belongs  to  the  owner  of  the  land;  yet 
he  cannot  so  use  or  adulterate  it  as  to  inter- 
fere with  the  enjoyment  thereof  by  the  next 
owner,  and  if  he  does,  he  is  liable  in  dam- 
ages for  so  using  or  adulteiHting  it.  This 
water  belonged  to  Satteriield  while  it  was  on 
his  land,  and  he  had  a  right  to  use  it.  He 
did  not  have  the  right,  under  this  section  of 
the  Code,  to  use  it  in  such  manner  as  to  de- 
prive the  next  owner  of  the  enjoyment  of  it. 
The  evidence  in  the  record  shows  that  he  did 
80  use  it  as  to  deprive  Rowan,  the  next  own- 
er, of  its  use  and  enjoyment.  Rowan  was 
entitled  to  have  the  water  flow  upon  his  land 
from  Satterfield'a  land  in  its  natural  state, 
free  from  the  mud,  dirt,  or  other  adultera- 
tion put  therein  by  SatterSeld;  and  if  Satter- 
fleld  adulterated  it  by  using  it  for  washing 
his  ore,  and  Rowan,  the  next  owner,  was 
injured  thereby,  he  is  entitled  to  damages 
therefor;  and  in  onr  opinion  is  entitled  to 
such  damages  whether  the  stream  of  water 
was  more  useful  for  the  purpose  of  mining 
than  it  was  for  domestic  purposes;  and  this 
is  what  we  understand  the  meaning  of  the 
court  below  to  be.   Judgment  affirmed. 


(83  Oa.  2S8) 

Thornton  o.  Amebioan  Writinq-Ma- 
OHIMK  Co. 

(Supreme  Cowrt  oj  Oeorgla.    AprU  IS,  1880.) 

JunaMBNT— Vacatino. 
A  non-resident,  while  engaeed  m  a  snltor  and 
witnew  In  court,  was  ganrisbed,  and  the  second 
tram  of  oonrt  thereafter  judgment  was  entered 
•gainst  blm  by  default,  under  Code  Oa.  i  8804,  for 
want  of  a  plea.  A  year  and  a  half  thereafter  he 
moved  to  set  the  Judgment  aside.  Held  tbat,  the 
court  having,  under  Code,  1 21,  jurisdiction  of  "  tem- 
porary sojoumers, "  and  of  the  subject-matter,  the 
judgment  was  not  void,  and,  to  avail  himself  of  his 
privilege  as  suitor  and  witness,  defendant  should 


have  moved  to  set  aside  the  service,  or  filed  a  plea 
In  abatement,  and  his  application  came  too  late. 

Error  from  superior  court,  Fulton  county; 
MARaHAi.T.  J.  Clarke,  Judge. 

/.  H.  Smith,  for  plaintiff  in  error.  Hokt 
(£  Burton  Smith,  for  defendant  in  error. 

SiMUONS,  J.  The  American  Writing-Ma- 
chine Company  commenced  its  action  against 
W.  K.  Tewksbury  &  Co.  for  $1,109.25.  On 
the  19th  of  January,  1886,  affidavit  was  made 
and  bond  given  for  the  issuance  of  summons 
of  garnishment  in  said  suit,  and  on  the  same 
day  »  summons  of  garnishment  was  issued 
and  served  personally  by  the  sheriff  upon  M. 
£.  Thornton.  It  was  made  returnable  to  the 
next  term  of  the  superior  court  of  said  county. 
No  answer  was  filed  to  this  summons  to  the 
first  term  of  the  court.  At  the  second  term, 
to-wit,  on  the  4th  of  November,  1886,  no  an- 
swer having  been  filed,  judgment  was  en- 
tered against  Thornton  by  default.  On  the 
17th  of  August.  1888,  Thornton  filed  his  pe- 
tition to  the  superior  court  to  set  aside  the 
judgment,  on  the  following  ground,  to-  wit: 
That  at  the  time  be  was  served  with  said  sum- 
mons of  garnishment  lie  was  a  citizen  of  the 
state  of  Kentucky,  and  not  a  citizen  of  Geor- 
gia; that  be  was  in  the  state  of  Georgia  tem- 
porarily, as  a  suitor  and  witness  in  his  own 
case,  to-wit,  the  case  of  Thornton  v.  Conley, 
then  being  tried  in  the  superior  court  of  Ful- 
ton county;  tliat  during  the  progress  of  said 
trial,  and  on  the  day  on  which  he  was  served 
with  said  summons  of  garnishment,  his  case 
was  on  trial  in  said  court,  and  he  was  sworn 
and  testified  as  a  witness  therein ;  that,  l)eing 
a  non-resident  and  a  suitor  and  witness  in 
said  court,  he  was  exempted  by  law  from  be- 
ing served  with  civil  process  while  in  attend- 
ance upon  said  court  as  a  suitor  or  witness; 
that  the  plaintiff  and  its  attorneys  knew  that 
he  was  a  non-resident  and  a  suitor  and  wit- 
ness in  said  case;  and  that  the  summons  of 
garnishment  served  upon  him  was  therefore 
illegal  and  void,  and  the  judgment  entered 
thereon  likewise  illegal  and  void;  and  he 
prayed  the  court  to  set  the  same  aside  for 
these  reasons.  The  trial  judge  refused  to  set 
aside  the  judgment,  and  Thornton  excepted, 
and  brought  the  case  here.  The  law  seems 
to  be  that  a  suitor  or  a  witness  in  attendance 
upon  the  trial  of  any  case  in  court  is  privi- 
leged from  arrest  under  any  civil  process, 
and  is  exempted  from  the  service  of  any  writ 
or  summons  upon  him  or  them  while  in  at- 
tendance upon  such  court,  or  in  going  to  or 
returning  tlierefrom.  If  a  suitor  or  witness 
is  arrested,  or  if  civil  process  is  served  upon 
him  while  thus  in  attendance  on  the  court, 
the  court,  upon  application  made  in  proper 
time,  will  order  his  discharge  from  arrest,  or 
will  set  aside  the  service  of  the  civil  process. 
The  practice  in  cases  of  this  sort  seems  to  be, 
where  a  party  Is  arrested,  to  move  the  court 
for  a  discharge,  or,  where  served  with  civil 
process,  to  move  to  set  aside  the  service,  or 
else  file  a  plea  in  abatement  to  the  suit  or 
summons,  and  insist,  in  bis  plea  upon  his 
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privilege.  The  service  of  the  civil  process  is 
not  void,  but  voidable,  ander  proper  action 
in  the  proper  time  by  the  person  served. 
Atchison  v.  Morris,  11  Fed.  Rep.  582,  and 
cases  there  cited;  Lamed  v.  Griffin,  12  Fed. 
Kep.  590,  and  cases  cited;  Palmer  v.  Rowan, 
21  Neb.  452,  32  N.  W.  Rep.  210,  and  cases 
cited;  1  Tidd,  Pr.  §  81;  notes  to  Prentis  v. 
Commonwealth,  16  Amer.  Dec.  784. 

It  will  be  seen,  by  reference  to  the  facts  in 
this  case,  that  Thornton,  the  person  gar- 
nished,  did  not  pursue  either  of  these  reme- 
dies,  but  paid  no  attention  to  the  summons, 
and  waited  until  nearly  18  months  before  be 
moved  to  set  aside  the  judgment.  In  our 
opinion,  he  should  have  applied  to  the  court 
at  the  time  he  was  served  with  summons  of 
garnishment  to  set  aside  the  service,  or  he 
should  have  filed  his  answer  to  said  summons, 
setting  out  and  claiming  his  privilege  and 
exemption  from  said  service.  If  he  had  done 
either,  doubtless,  the  court  would  have  set 
aside  the  service  in  the  first  instance,  or 
would  have  sustained  bis  plea  in  the  second. 
But,  as  said  before,  he  did  neither.  He  re- 
mained silent,  filed  no  answer  or  plea,  and 
the  court  entered  judgment  against  him  by 
default.  In  our  opinion,  it  was  then  too  late 
to  move  to  set  aside  the  judgment  on  the 
ground  that  his  privilege  as  a  suitor  and  wit- 
ness had  been  violated.  The  judgment  was 
not  void.  The  court  which  rendered  it  had 
jurisdiction  both  of  the  person  and  the  sub- 
ject-matter. The  Code,  §  21,  declares  that 
"the  jurisdiction  of  this  state  and  its  laws 
extends  to  all  persons  while  within  its  limits, 
whether  as  citizens,  denizens,  or  temporary 
sojourners."  Section  3304  declares,  in  sub- 
stance, that,  where  any  person  who  has  been 
served  with  summons  of  garnishment  fails 
to  answer  at  the  first  or  second  term,  judg- 
ment shall  be  entered  up  against  him  as  in 
cases  of  default.  In  the  case  of  Matthews  v. 
Puffer,  10  Fed.  Rep.  606,  Blatchford,  J., 
in  treating  of  this  subject,  says:  "The  objec- 
tion to  the  service,  as  made  while  the  defend- 
ant was  protected  by  a  privilege,  was  one 
which  the  defendant  could  waive,  and  one 
which  he  might  waive  by  cot  making  it  when 
he  ought  to  make  it,  or  by  not  making  it  in 
a  proper  way,  as  well  as  by  not  making  it  at 
all.  It  is  one  of  those  irregularities  which 
must  be  promptly  availed  of."  Freeman  on 
Judgments,  in  discussing  judgments  against 
privileged  persons,  says  (section  496:)  "If 
process  be  served,  the  defendant  must  ap- 
pear and  protect  his  interest.  If  he  is  privi- 
leged from  service  as  a  member  of  a  legisla- 
tive or  otiier  political  body,  the  privilege  is  a 
personal  one,  which  must  be  claimed  by  mo- 
tion in  the  case.  Courts  cannot,  ex  officio, 
take  notice  of  the  persons  thus  privileged; 
and  if,  in  tlie  absence  of  any  claim  being  in- 
terposed, judgment  is  pronounced  against 
them,  it  will  not  be  intermeddled  with  in 
equity."  In  the  case  of  Peters  v.  League,  13 
Md.  58,  it  was  held  "that  service  of  process 
upon  a  privileged  person  is  not  void,  but  a 
mere  irregularity,  wbiob  may  be  waived  by  a 


trial  or  confession  of  judgment.  The  privi- 
lege must  be  claimed  by  plea  or  motion  in  the 
particular  case,  made  at  tlie  proper  time. "  In 
the  case  of  Prentis  v.  Com.,  5  Rand.  ( Va. )  697, 
it  was  held  that  "the  privilege  of  a  member 
of  assembly  cannot  be  noticed  by  the  courts 
ex  officio.  As  it  may  be  waived,  it  must  be 
claimed;  and  it  can  only  be  claimed  by  plea, 
or  on  motion  tendered,  or  made  at  the  proper 
period."  "If  a  member  of  assembly  allows 
a  judgment  to  be  rendered  against  him  dur- 
ing the  existence  of  his  privilege,  and  does 
not  seek,  during  the  progress  of  the  proceed- 
ings, either  to  abate  or  suspend  them,  he  will 
be  deemed  to  have  waived  his  privilege,  and 
he  cannot  afterwards  be  allowed  the  writ  of 
error  coram  vobis  to  reverse  the  judgment." 
See,  also,  note  to  the  same  case,  reported  in 
16  Amer.  Dec.  784,  where  it  is  said  that 
"every  privileged  person  must  at  a  proper 
time  and  in  a  proper  manner  claim  the  bene- 
fit of  this  privilege.  The  judge  is  not  bound 
to  notice  a  riglit  of  privilege,  or  gr.int  it  with- 
out a  claim. "  While  Thornton's  privilege  as 
a  suitor  and  witness  may  have  exempted  him 
from  service  of  this  summons  of  garnish- 
ment, he  should  in  some  way  have  Ciilled  the 
attention  of  the  court  to  the  same,  either  by 
moving  to  set  aside  the  service,  by  plea  in 
abatement,  or  perhaps  by  plea  to  the  juris- 
diction, as  was  done  in  21  Neb.  452.  32  N. 
W.  Rep.  210,  supra.  Not  having  done  so, 
and  judgment  having  gone  against  him  by 
default,  in  our  opinion  it  was  too  late  after 
that  to  move  to  set  aside  the  judgment  be- 
cause his  privilege  had  been  violated  by  serv- 
ice of  process  while  in  attendance  upon  the 
court  as  a  suitor  and  witness.  We  have  been 
unable  to  find  any  case  where  a  judgment  has 
been  set  aside  on  the  ground  of  violation  of 
the  privilege  of  the  defendant.  All  the  cases 
cited  by  the  plaintiff  in  error  were  either  upon 
motions  to  set  aside  the  service  or  on  pleas  in 
abatement  or  to  the  jurisdiction.  Judgment 
affirmed. 


Hardb£  v.  Lovett. 


(83  Oft.  203) 


(Supreme  Court  of  Oeorgia.    May  1, 1889.) 
Plbibinb — Akshdmbnt. 

1.  A  declaration  which  allej^es  that  defendant  Is 
indebted  to  plaintiff  in  a  certain  sum,  and  interest 
on  a  note  due  at  a  certain  time,  which  note  he  re- 
fuses to  pay,  being  in  the  form  prescribed  by  Code 
Ga.  S  8301,  except  that  it  omits  the  date  of  the  note 
and  a  copy  thereof,  sufBciently  states  a  cause  of 
action  to  authorize  an  ameadinent  supplying  the 
omissions. 

3.  Where  the  declaration  shows  on  ita  face  that 
the  statutory  period  within  which  the  action 
could  be  maintained  bad  expired,  an  amendment 
alleging  that  from  the  time  defendant  executed 
the  note  until  the  action  was  brought  defendant 
was  out  of  the  state,  does  not  state  a  new  cause  of 
action. 

Error  from  superior  court.  Hall  county 
Wellborn,  Judge. 

H.  H.  Perry,  for  plaintiff  in  error.  Hoio- 
ard  Thompson,  for  defendant  in  error. 

j  Simmons,  J.  Lovett  brought  his  action 
I  against  Hardee  in  the  following  form: 
'  "Georgia.    Hall  County.    To   the  Superior 
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Court  of  said  County:  The  petition  of 
Natlianiel  Lovett  shows  that  Gardner  S. 
Hartlee,  of  said  county,  is  Indebted  to  your 
petitioner  in  the  sum  of  onp  tiiousand  dol- 
lars, besides  interest,  on  a  promissory  note 
due  in  January,  1868,  which  said  note  the 
said  Gardner  S.  Uardee  refuses  to  pay. 
Wherefore  your  petitioner  prays  process  may 
issue  requiring  the  said  Gardner  S.  Hardee 
to  be  and  appear  at  the  next  superior  court 
for  said  county,  to  answer  your  petitioner's 
complaint.  Dan  W.  Rountkee.  Howard 
Thompson,  Plaintiff's  Attorneys."  Hardee 
demurred  to  the  declaration,  on  the  ground 
that  no  cause  of  action  was  set  out,  and  that 
it  showed  on  its  face  that  the  action  was 
barred.  Lovett  amended  his  declaration,  by 
adding  thereto  a  copy  of  the  note,  and  by  aU 
leging  that  Hardee,  the  defendant,  after 
signing  the  note,  had  removed  to  the  state  of 
Florida,  and  had  resided  there  ever  since,  up 
to  the  time  he  was  sued  in  this  case.  The 
defendant  objected  to  these  amendments,  on 
the  ground  that  they  added  a  new  cause  of 
action,  and  that  there  was  nothing  in  the 
original  declaration  to  amend  by.  The  ob- 
jection  was  overruled,  and  be  excepted.  On 
the  trial  of  the  case  the  jury  returned  a  ver- 
dict for  the  defendant.  The  plaintiff  made  a 
motion  for  a  new  trial,  which  was  granted 
by  the  coui-t,  and  the  defendant  excepted, 
and  brought  the  case  here  for  review. 

1.  The  first  question  in  this  case  is  whether 
the  court  erred  in  allowing  the  amendments 
to  the  original  declaration .  We  do  not  tli  i  n  k 
it  did.  The  original  declaration  Is  almost  in 
the  exact  words  of  the  form  prescribed  by 
section  3391  of  the  Code.  It  only  omits  a 
date  of  the  note,  and  a  copy  thereof,  and  is 
defective  only  in  these  two  points.  We 
think  it  set  out  a  cause  of  action,  though  a 
defective  one,  and  was  amendable.  The 
Code  prescribes  a  form  which  may  be  used 
in  complaint  for  land,  and  declares  that, 
when  said  form  is  used,  an  abstract  of  the 
title  relied  on  for  recovery  shall  be  annexed 
thereto.  In  the  case  of  Camp  y.  Smith,  61 
Ga.  449,  where  a  complaint  for  land  was 
brought  under  this  short  form,  and  no  ab- 
stract of  title  was  annexed  thereto,  this  court 
held  that  the  declaration  was  amendable  by 
annexing  the  abstract.  We  see  no  difCerence 
in  allowing  amendment  by  annexing  an  ab- 
stract of  title  and  allowing  amendment  by 
attaching  a  copy  of  the  bote  sued  on,  as  was 
done  in  this  case.  Nor  was  there  any  error 
in  allowing  the  other  amendment,  alleging 
the  non-residence  of  the  defendant.  This 
was  an  effort  on  the  part  of  the  plaintiff  to 
avoid  tb^  plea  of  the  statute  of  limitations. 
It  added  no  new  cause  of  action  or  new  par- 
ties. Declarations  under  these  statutory 
forms  may  be  amended  as  other  declarations 
at commonlaw.    Akin  t.  Ordinary,  54  Ga.  59. 

2.  The  court  granted  a  new  trial.  This  is 
the  first  grant  of  a  new  trial  in  the  case,  and 
we  are  not  disposed  to  interfere  with  the  dis- 
cretion of  the  court  in  granting  the  same. 
Judgment  alHrmed. 


(83  Ga. 

BuowN  V.  Meador  <<  al. 
{Supreme  Court  of  Qeorgia.    May  1, 1889.) 

APPSAI/— Rbvibw. 
A  yerdiot  of  the  jary,  on  conflicting  evidenoe, 
approved  by  the  trial  judge,  will  not  be  set  aside, 
ttlough  the  appellate  court  is  not  fully  satisfied  of 
Ite  correctness. 

Error  from  superior  court,  Hall  county; 
WELLBr'=uj,  Judge. 

F.  M  johnson  and  /.  B.  Bstes,  for  plain- 
tiff in  eiTor.  Perry  &  Dean,  for  defendants 
in  error. 

BLEdOJCT,  0.  J.  The  action  being  by 
brokers  against  their  employer  for  advances 
and  commissions,  and  there  being  some  evi- 
dence from  wldcb  the  jury  could  infer  that 
the  transactions  involved  were  not  dealings 
in  fictitious  "futures,"  but  contemplated 
actual  delivery  of  the  produce  purchased,  the 
jury  having  so  found  in  effect,  and  the  trial 
judge  having  approved  the  finding,  this  court 
will  forbear  to  set  aside  the  verdict,  although 
not  fully  satisfied  of  its  correctness.  Upon 
naked  questions  of  fact,  where  no  error  by 
the  court  in  tbe  progress  of  the  trial  is  com- 
plained of,  doubt  in  the  appellate  court  is  to 
be  given  in  favor  of  verdicts,  and  not  against 
them.    Judgment  affirmed. 

<-  (8t  Oa.  347^ 

Jakrett  t>.  Atlanta  So  West  Point  B. 
Co.  et  al. 

{Supreme  Court  of  Georgia.    April  15, 1889.) 
Accident  to  Passexosb  on  Tkain. 

1.  A  declaration  in  a  suit  for  damages  for  inju- 
ries on  defendant  railroad  alleged  that  plaintlft,  an 
employ^  of  another  road,  was  riding  on  defend- 
ant's train  in  going  to  his  work,  according  to  a 
permitted  custom.  The  train  was  running,  unlaw- 
fully, at  25  miles  an  hour  at  the  crossing  where  he 
wished  to  get  off;  and,  in  jumping,  plaintiff  was 
injured  by  defendant's  alleged  negligence.  Held, 
that  a  general  demurrer  to  the  declaration,  as  stat- 
ing no  cause  of  action,  was  properly  sustained. 

a.  An  amendment  to  the  declaration,  alleging- 
that  plaintiff  was  an  experienced  train-hand ;  that 
he  supposed  the  train  would  stop ;  that  he  was  • 

Cr  man;  and,  not  knowing  how  he  would  get 
k,  If  carried  further,  was  excited,  and  jumped, 
— was  properly  refused,  as  it  would  not  have  aided 
plaintiff,  if  allowed. 

8.  Where  a  general  demurrer  to  the  declaration  is 
filed,  the  judge  can  pass  on  its  sufficiency  and  dis- 
miss the  suit,  though  a  question  of  negligence  is 
involved. 

Error  from  city  court  of  Atlanta,  Van 
Epps,  Judge. 

E.  W.  Martin  and  F.  A.  QuUUan,  for 
plaintiff  in  error.  Clahotm,  King  A  Spald- 
ing, for  defendants  in  error. 

Simmons,  J.  By  his  original  declaration 
the  plaintiff  alleged  as  follows:  He  was  an 
employ^  of  the  Riebmoud  &  Danville  Rail- 
road Company,  whose  line  terminated  in  At- 
lanta. He  boarded  one  of  the  passenger 
trains  of  the  Atlanta  &  West  Point  Railroad 
Company  at  the  passenger  depot,  the  start- 
ing-point, for  the  purpose  of  going  to  the 
freight  depot  of  the  Central  Railroad,  at  the 
Mitchell-Street  crossing.  He  did  so  with  the 
consent  of  the  Atlanta  &  West  Point  Com- . 
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pany.  It  being  the  custom  of  that  and  the 
other  railroad  companies  terminating  in  At- 
lanta to  permit  the  employes  of  each  other  to 
ride  from  the  passenger  depot  on  outgoing 
trains  to  their  freight  depots  or  workshops; 
and,  according  to  this  custom,  he  was  on 
the  train.  On  arriving  at  his  destination, 
by  reason  of  the  unlawful  running  of  the 
train  at  the  rate  of  25  or  more  miles  per  hour, 
be  was,  in  the  act  of  getting  ofT,  thrown  vio- 
lently against  the  ground,  and  against  a  pile 
of  iron  which  the  Central  Railroad  Ck>mpany 
had  carelessly  placed  at  the  crossing.  This 
was  a  public  crossing,  and  running  of  the 
train  at  that  rate  was  a  direct  violation  of  the 
city  ordinance  and  the  state  law.  By  reason 
of  the  above,  which  was  negligence  on  the 
part  of  both  defendants,  he  has  been  dread- 
fully and  permanently  injured;  and  he  sets 
forth  the  extent  of  his  damages.  He  received 
the  injuries  by  no  fault  of  his  own,  but  by 
the  negligence  of  the  defendants,  as  above 
set  forth.  The  defendants  demurred  gener- 
ally to  the  declaration,  and  moved  to  dismiss 
it  because  there  was  no  cause  of  action  set 
forth.  The  motion  was  sustained.  The 
plaintift  offered  to  amend  by  alleging  as 
follows:  Before  he  got  on  the  train  he 
spoke  to  the  fireman,  and  in  the  presence 
of  the  engineer,  told  him  be  was  going 
to  the  point  mentioned,  and  asked  him  if 
the  train  stopped  there,  as  was  the  cus- 
tom; and  lie  was  told  by  tliese  agents  that 
it  did  and  would  do  so  that  day.  Before  he 
left  the  train  two  other  men  jumped  tiiere- 
from,  and  were  not  hurt.  He  saw  them, 
and  it  appeared  that  be  could  do  so.  He  was 
an  experienced  train-hand,  having  been  at 
such  work  all  his  life. — ^jumping  on  and  off 
trains;  but  the  conduct  of  the  agents  of  the 
railroad  company  in  misleading  him,  greatly 
excited  and  confused  him.  He  did  not  know 
until  he  reached  the  crossing  that  they 
would  not  stop;  and,  being  a  poor  man  and 
without  means  to  get  back,  and  not  knowing 
where  he  would  be  carried,  it  excited  him 
greatly,  and  he  did  not  have  an  opportunity 
for  cool  and  deliberate  decision;  and  this  con- 
dition was  thrown  around  him  by  the  negli- 
gence of  the  defendants,  and  was,  with  the 
other  causes  set  forth  in  his  declaration,  the 
cause  of  his  injuries.  The  court  refusing  to 
allow  this  amendment,  and  the  case  l)eing 
dismissed,  the  plaints  excepted. 

1.  The  court  was  right  in  grunting  a  non- 
suit in  this  case.  According  to  the  allega- 
tions In  the  declaration,  the  plaintiff,  with  a 
full  knowledge  that  the  defendant's  train 
was  running  at  the  rate  of  25  miles  an  hour 
or  more,  voluntarily,  and  without  any  invi- 
tation from  or  knowledge  of  the  defendant's 
servants,  jumped  therefrom.  Jumping  from 
a  rapidly  moving  train,  known  to  be  so  mov- 
ing, where  such  jumping  is  not  invited  or 
ordered  by  the  agents  of  the  railroad  com- 
pany, or  is  not  done  to  avoid  some  appar- 
ently threatened  peril,  is  such  negligence  on 
the  part  of  the  plaintiff  as  will  Itar  his  re- 
eoveiy.    Blodgett  t.  Bartlett.  50  Ga.  853; 


"Watson  V,  Railroad  Co.,  7  S.  E.  Bep.  8.54, 
(October  terra,  1888;)  Railroad  Co.  y.  Waits, 
ante.  129,  (October  term,  1888.)  The  amend- 
ment offered  by  the  plaintiff  to  his  declara- 
tion would  not  have  aided  him,  if  it  had 
been  allowed.  In  it  he  alleged  that  he  waa 
an  exi>erienced  train-band,  having  been  at 
such  work  all  his  life.  If  that  was  true,  ha 
certainly  ought  to  have  known  of  the  great 
danger  in  jumping  from  a  train  moving  at 
such  a  high  rate  of  speed,  and  that  it  was 
reckless  conduct  on  the  part  of  any  one  t» 
jump  from  such  a  train  at  that  rate  of  speed. 
All  the  allegations  in  the  original  and 
amended  declaration  show  that  he  could  faav* 
avoided  this  injury  by  remaining  in  the  cars 
Wherever  a  person  can  avoid  an  injury  tc 
himself  by  the  exercise  of  ordinary  care,  hs 
cannot  recover. 

2.  But  it  la  dtimed  by  counsel  for  the 
plaintiff  in  error  that,  this  being  a  ease 
wherein  negligence  was  alleged,  it  was  the 
duty  of  the  court  to  submit  the  question  of 
negligence  to  the  jury,  and  that  it  was  un- 
lawful for  him  to  pass  upon  that  question 
himself.  That  Is  true,  after  the  case  has 
been  submitted  to  the  jury;  but  we  know  of 
no  law  that  prohibits  atrial  judge  from  pass- 
ing upon  thb  question  when  it  is  made  in  a 
motion  for  nonsuit,  or  on  demurrer  to  the 
declaration,  as  was  done  in  this  case.  When 
a  motion  for  a  nonsuit  is  made,  or  a  demup- 
rer  to  the  declaration  filed,  it  is  the  duty  at 
the  trial  judge  to  pass  upon  it.  If,  however, 
the  case  is  submitted  to  the  Jury  without  a 
motion  to  nonsuit,  or  a  demurrer  to  the  deo. 
laration,  then  the  court  must  leave  the  ques- 
tion of  negligence  to  the  jury,  and  it  is  for^ 
bidden  by  law  for  the  court  to  express  any 
opinion  upon  the  subject  when  It  is  solely  a 
question  of  fact.  And  this  Is  the  distinction 
between  the  cases  cited  by  counsel  for  the 
plaintiff  in  error,  which  holding  that  negli- 
gence is  a  question  for  the  jury,  and  those 
cited  by  counsel  for  the  defendant  in  error, 
which  hold  that  the  judge  can  grant  a  non- 
suit, or  sustain  a  demurrer,  upon  the  facts 
alleged  in  the  dedaration.  Judgment  af- 
firmed. 


(ncte.  Its) 
Nkibleb  et  al.  v.  Loudoh  af  ai. 
{Supreme  Court  of  C^eorg^a.    May  1, 188>.) 

Cl<SBK  OF  COCBT — PSSS. 

Under  Code  Oa.  {  aessr  allowing  aderkof  ooort, 
"for  recording  and  coming  proceedings  in  chaa- 
oei7,  per  100  words  15  cents,**  and  "tor  iasninr 
writs  of  subpoena  in  eouity  $2.00,  **  the  olerk  is  en- 
titled to  IS  cents  per  lOd  words  for  each  copy  of  th* 
trfll  made  for  the  defendants  In  the  salt. 

Error  from  superior  court,  Lumpkin  coun- 
ty; WsLLBOBN,  Judge. 

Weir  Boyd,  for  plaintiffs  in  error.  W.8. 
Basinger,  for  defendants  in  error 

SiHUONS,  J.  It  seems  from  the  record  in 
this  case  that  a  bill  in  equity  had  been  Died 
by  Neisler  against  Loudon,  and  a  decree  had 
therein  for  the  principal,  interest,  and  costs. 
The  clerk,  in  taxing  his  costs,  among  the 
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items  had  the  following:  "Filing  and  dock- 
eting suit,  92;  malclng  4  copies  of  bill  and 
injanction,  4,700  words  each,  at  15  cents  per 
hundred  words,  $7  each,  928;  issuing  writ 
of  subpoena,  $2."  The  whole  bill  of  costs, 
as  itemized  by  the  clerk,  amounted  to  $179.55. 
Execution  was  issued  against  the  defendants 
for  this  amount  of  costs,  and  was  levied  up- 
on the  property  of  Mrs.  Loudon.  She  filed 
an  afBdavit  of  illegality  to  said  execution,  al- 
leging therein,  t^  the  clerk,  in  order  to 
make  up  the  sum  of  S179.50,  included  there- 
in not  only  the  sum  of  $2  for  issuing  the  bill 
and  Bubpcena,  but  also  the  further  sum  of 
928  for  four  copies  of  the  same,  one  for  each 
defendant,  at  $7  each;  whereas,  there  having 
been  four  defendants,  ttie  clerk  was  entitled 
only  to  $8.50  for  the  same,  to-wit,  $2  for 
copying  and  issuing  process,  and  50  cents 
each  for  the  additional  copies  after  the  first, 
and  tliat  the  execution,  tlierefore,  was  issued 
for  $26.50  more  than  the  costs  lawfully  tax- 
able. The  illegality  was  submitted  to  the 
trial  judge  without  a  Jury,  and  he  sustained 
the  illegality,  and  held  that  the  clerk  was 
only  entitled  to  $2  for  issuing  the  first  copy, 
and  50  cents  each  for  the  additional  copies. 
To  this  decision  and  ruling  the  plairitifFs  ex- 
cepted. We  think  the  exception  is  well  tak- 
en. This  was  an  equity  case,  and  section 
8695  of  the  Code  allows  the  clerk,  "for  record- 
ing and  copying  proceedings  in  chancery, 
per  100  words,  15  cents;"  "for  issuing  writ 
of  injunction  in  equity.SS;"  "for  issuing  writ 
of  subpoena  in  equity,  $2."  When  it  be- 
comes necessary,  therefore,  in  equity  pro- 
ceedings, for  the  clerk  to  copy  the  bill,  he  is, 
in  our  opinion,  entitled  to  15  cents  per  hun- 
dred words  for  each  copy  it  maybe  necessary 
for  him  to  make.  Tlie  fee-bill  prescribed  in 
this  section  of  the  Code  has  charges  common 
both  to  courts  of  equity  and  courts  of  law, 
and  intends  to  provide  for  the  whole  costs  of 
the  clerk  in  civil  cases  in  both  courts.  For 
instance,  for  "filing  and  docketing  a  salt," 
the  clerk  is  entitled  to  the  same  costs  in  cases 
atlawas  in  equity.  So,  likewise,  for  "issuing 
afl./a.;"  "for  entering  the  same  on  the  ex- 
ecution docket;"  "for  issuing  snbpoenas  to 
witnesses;"  "tor  docketing  each  motion," 
eto.  These  are  charges  common  to  both 
courts.  Onthecommon-lawsideofthecourt, 
the  fee  for  copying  aud  issuing  process  ia  $2, 
and  tOr  each  copy  after  the  first  copy,  50 
cents.  But  in  equity  cases  the  legislature 
seemed  to  think  that  the  clerk  was  entitled 
to  more  compensation  than  the  small  amount 
allowed  in  common-law  cases,  and  the  rea- 
son, we  suppose,  of  this  difterence  was  the 
great  difference  in  the  labor  6t  copying  the 
proceedings  in  equity.  The  eonunon-law 
declaration  is  rarely  ever  over  four  or  five 
pages,  but  bills  in  equity,  with  the  exhibits 
thereto,  frequently  contain  from  50  to  100 
pages;  and  the  legislature  doubtless  thought 
that  the  clerk  should  be  paid  more  than  50 
cents  for  each  copy  of  such  bill,  and  allowed 
him  15  cents  per  100  words  for  copying  the 
same.    We  think,  therefore,  that  the  judge 


erred  in  sustaining  the  illegality,  and  that 
the  clerk's  bill  for  costs  was  [iroper,  and  that 
the  execution  ought  to  be  allowed  to  proceed. 
Judgment  reversed. 

(83  Oa.  351) 

Western  &  A.  B.  Co.  «.  Denmbad. 

{Supreme  Cawrt  of  Qeorgia.    May  8, 1889.) 
Wbioht  o»  Bvidbnob— DBPosmoss. 

1.  Where  Uie  evidence  is  conflicting,  and  the 
trial  court  approves  the  verdict,  it  will  not  be  dis- 
turbed on  appeal. 

8.  In  Georgia,  plaintiff  can  introduce  the  testi- 
mony of  a  female  witness,  taken  by  interrogato- 
ries, though  he  produoes  other  female  witnesses 
at  the  trial,  bat  the  court,  on  proper  representa- 
tions, can  compel  the  attendance  of  the  absent  wit- 
ness, under  Code  Oa.  S  206,  par.  4,  giving  it  power, 
in  the  furtherance  of  Justice,  to  control  all  persons 
connected  with  a  Judicial  proceeding  before  it. 

Error  from  superior  court,  Cobb  county; 
Brown,  Judge. 

Code  Oa.  §  206,  par.  4.  provides  that  a 
court  can  control,  in  furtherance  of  justice. 
Its  ofBcersand  other  persons  connected  with 
a  judicial  proceeding,  in  every  matter  apper- 
taining thereto. 

Wynn  &  Faw  and  C.  D.  PhUlips,  for 
plaintiff  in  error.  Olay  A  Blair  and  George 
F.  Gober,  for  defendant  In  error. 

SiMUOKS.  J.  Denmead  sued  the  railroad 
company  for  damages.  The  jury  returned  a 
verdict  for  the  plaintift,  and  the  defendant 
made  a  motion  for  a  new  trial,  upon  the  sole 
ground  that  the  verdict  was  contrary  to  law 
and  the  evidence.  Tlie  motion  was  over- 
ruled, and  the  defendant  excepted. 

The  only  ground  argued  before  ns  wss 
that  the  verdict  was  contrary  to  the  evidence. 
The  evidence  was  conflicting  upon  the  main 
point  in  the  case,  and  the  jury  believed  the 
witnesses  for  the  plaintiff.  The  court  was 
satisfied  with  the  verdict,  and  we  will  not 
interfere  with  his  judgment  in  refusing  to 
grant  a  new  trial.  Complaint  was  made  in 
the  argument  of  unfairness  in  tlie  conduct  of 
the  case  on  the  part  of  the  plaintiff,  because 
the  plaintiff  took  the  evidence  of  a  female 
colored  witness  by  interrogatories,  and 
brought  other  females  Into  court  by  subpoe- 
nas, and  had  their  testimony  before  the  jury. 
It  was  argued  that  the  colored  female  witness 
whose  testimony  was  taken  by  interrogato- 
ries was  of  such  bad  character  that,  if  she 
bad  been  subjected  to  cross-examination  be- 
fore the  court  and  jury,  the  jury  would  not 
have  believed  her.  She  being  a  female,  the 
plaintiff,  nnder  the  law,  had  the  right  to 
take  her  testimony  by  interrogatories.  If 
the  defendant  had  desired  this  witness  ex- 
amined before  the  court  and  jury,  and  could 
have  given  the  court  any  special  reasons 
therefor,  the  judge  had  the  power  to  compel 
her  presence  at  the  court,  and  doubtless 
would  have  done  so  upon  proper  application 
made  to  him,  and  sufficient  reasons  assigned 
for  the  necessity  of  her  attendance.  Powell 
T.  Raikoad  Co.,  77  Ga.  192, 198, 8  S.  £.  Rep. 
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757;  Railroad  Co.  v.  Childress,  ante,  602, 
(this  term;)  Code,  §  206,  par.  4.  Judgment 
affirmed. 


/30  S.  C.  5«4) 

HAU.  V.  Woodward. 

{Suxrreme  Covin  af  South  CaroUncu     April  11, 
188S.) 

Plbadino — AKEKDifEirr— Btidbnob. 

1.  In  an  action  against  a  oo-surety  for  contribu- 
tion, where  the  only  defense  interposed  was  pre- 
sumption of  payment  of  the  original  debt  as  to 
defendant,  the  execution  of  the  note  by  defendant, 
and  the  tact  of  his  suretyship,  do  not  become  res 
tuUudicata,  but  may  be  set  up  in  an  amended  an- 
swer on  a  second  trial  of  the  action. 

9.  An  amendment  to  the  pleadings,  offered  by  de- 
fendant on  the  second  trial,  introducing  the  ques- 
tions as  to  the  execution  of  the  note  by  defendant, 
and  the  fact  of  co-suretyship,  which  questions  are 
decided  on  the  trial  adverselv  to  plaintiff,  will  not 
be  held  on  appeal  to  be  frivolous  or  erasive,  or  the 
allegations  on  which  they  rest  to  be  manifestly  un- 
true. 

8.  Defendant  is  not  estopped  from  setting  up  the 
new  defense  on  the  second  trial  by  the  fact  that  he 
pleaded  a  different  defense  in  the  former  trlaL 

4.  Code  S.  C.  i  19^  provides  that  the  court  may, 
ha  furtherance  of  justice,  amend  any  pleading, 
et&,  by  inserting  other  allegations,  etc,  "or, 
when  the  amendment  does  not  change  substan- 
tially the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved. "  Held, 
that  the  limitation  as  to  obanging  the  claim  or  de- 
fense applies  only  to  amendments  during  or  after 
trial,  and  does  not  prohibit  that  an  amendment 
ehanging  the  defense  be  allowed  after  reversal  of 
a  first  trial,  and  before  the  second  triaL 

6.  Whether  a  proposed  amendment  of  pleadings 
is  in  furtherance  of  justice  is  a  question  for  the 
trial  court,  on  a  review  of  all  the  circumstances; 
and  the  consideration  that  the  party  offering  the 
amendment  is  pat  to  a  disadvantage  by  the  death 
of  witnesses  is  a  proper  matter  to  be  considered, 
but  is  not  conclusive. 

6.  Cnder  Code  S.  C,  which  does  not  permit  a 
denial  of  knowledge  or  information  sufncient  to 
form  a  belief  as  to  the  existence  of  a  fact  the  truth 
of  which  can  be  readily  ascertained,  such  pleading 
is  proper  as  to  the  execution  of  a  note  which  has 
been  lost  for  about  80  years,  and  which  the  pleader 
has  not  had  an  opportunity  to  examine  or  had 
ca^ed  to  his  attention  for  more  ttian  20  years. 

7.  On  the  second  trial  the  original  answer  of  de- 
fendant, which  admitted  the  execution  of  the  note 
and  the  co-suretyship,  but  which  had  been  struck 
from  the  record'  when  the  amended  answer  was 
filed,  was  competent,  but  not  conclusive,  evidence 
of  the  facts  therein  admitted. 

Appeal  from  common  pleas  circuit  court 
of  Fairfield  county;  Withekspoon,  Judge. 

Ragsdale  &  Ragsdale,  for  appellant.  Lyles 
<£  Haynstoorth  and  O'Bear  &  Rion,  for  re- 
spondent. 

McIVEB,  J.  The  plaintiff  brings  this 
action,  as  assignee  of  his  fiither  Daniel  Hall, 
Sr.,  against  the  defendant  Woodward,  to  re- 
cover one-half  of  the  amount  paid  by  him  in 
satisfaction  of  a  judgment  which  had  been 
recovered  against  Daniel  Hall,  Sr.,  on  a  note, 
upon  which  it  is  alleged  he  and  Woodward 
were  joint  sureties.  In  his  original  answer 
the  defendant  raised  no  issue  either  as  to  the 
execution  of  said  note  by  him,  or  as  to  the 
fact  that  he  and  Daniel  Hall,  Sr.,  were  co- 
sureties on  said  note,  but  rested  his  defense 
upon  other  grounds,  one  of  which  was  that 
the  note  was  presumed  paid  as  to  him  by  lapse 
of  time  before  the  judgment  was  paid  by  the 


plaintiff  herein.  At  the  first  trial  the  circuit 
judge,  without  consideriug  any  of  the  other 
defenses,  sustained  the  plea  of  payment  pre- 
sumed from  lapse  of  time,  and  upon  that 
ground  alone  rendered  judgment  dismissing 
the  complaint.  From  tliat  judgment  the 
plaintiff  appealed,  and  this  court  reversed  the 
judgment,  and  remanded  the  case  for  a  new 
trial.  See  the  case  as  reported .  26  S.  C.  557, 
2  S.  E.  Rep.  401.  As  soon  as  the  remittitur 
was  sent  down,  and  before  the  next  succeed- 
ing term  of  the  conrt  of  common  pleas,  the 
defendant  gave  notice  that  he  would  move  to 
amend  his  answer  by  substituting,  in  place 
of  the  answer  originally  filed,  another  answer, 
a  copy  of  which,  together  with  certain  affi- 
davits set  out  in  the  case,  was  served  with 
the  notice  of  the  motion .  Upon  these  papers, 
as  well  as  certain  affidavits  submitted  by 
plaintiff,  likewise  set  out  in  the  case,  the 
motion  was  heard  and  granted  by  Judge 
Wallace.  From  the  order  granting  this 
motion  the  plaintiff  gave  due  notice  of  ap- 
peal, but  by  an  arrangement  between  the 
parties  the  hearing  of  this  appeal  was  sus- 
pended until  the  final  disposition  of  the  case 
on  the  merits.  In  pursuance  of  this  arrange- 
ment the  case  was  beard  on  the  merits,  by 
Judge  Withekspoon,  at  the  next  term  of  the 
court,  upon  the  pleadings  as  amended.  The 
amended  answer  purports  to  put  In  issue  both 
the  fact  of  the  execution  of  tlie  note  by  Wood- 
ward and  the  fact  of  his  co-suretyship  with 
Daniel  Hall,  Sr.,  by  denying  any  knowledge 
or  information  sufficient  to  form  a  belief  as 
to  either  of  these  facts.  Judge  Withekspoon, 
finding  as  matter  of  fact  that  the  plaintiff  had 
failed  to  show  by  a  preponderance  of  evidence 
either  the  execution  of  the  note  or  that  he  and 
Daniel  Hall,  Sr.,  were  co-sureties  thereon, 
rendered  judgment  that  the  complaint  be  dis- 
missed, with  certain  provisions  as  to  the  costs 
which  need  not  be  stated,  as  there  is  no  con- 
troversy here  in  reference  to  that  portion  of 
the  judgment.  From  this  judgment  plain- 
tiff also  appeals  upon  the  several  grounds  set 
out  in  the  record. 

We  will  first  consider  the  appeal  from 
Judge  Wallace's  order  granting  leave  to 
substitute  the  amended  answer  for  the  one 
originally  filed.  The  first  exception  to  this 
order  is  that  the  issues  sought  to  be  raised  by 
the  amended  answer  were  ren  adjudicata  by 
the  former  decision  in  this  case.  These  is- 
sues were  as  to  the  execution  of  the  note  by 
Woodward,  and  the  fact  of  his  co-suretyship 
with  Daniel  Hall,  Sr.  As  it  is  quite  clear 
that  no  such  issues  were  presented  by  the 
pleadings  at  the  former  trial,  it  is  difficult  to 
conceive  how  they  can  be  regarded  as  re$  ad- 
judicata. Neither  the  circuit  nor  supreme 
court  were  called  upon  to  determine  any- 
thing whatever  in  regard  to  these  facts,  and 
accordingly,  so  far  from  undertaking  to  do  so, 
both  the  circuit  judge  and  this  court  express- 
ly said  that  the  only  question  to  be  considered 
was  whether  the  plea  of  payment,  resting  on 
the  presumption  arising  from  lapse  of  time, 
could  be  sustained,  and  it  is  quite  manifest 
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that  tli.it  was  the  only  issue  considered  or  de- 
termined. 

The  second  exception  to  the  order  is  that 
the  circuit  judge  erred  in  holding  that  the 
proposed  amendment  was  in  lurtlicrance  of 
justice.  Ordinarily,  motions  to  amend  are 
addressed  to  the  discretion  of  the  circuit 
court,  and  whether  a  proposed  amendment  is 
in  furtherance  of  justice  is  amatterto  bede- 
termined  by  that  court  upon  a  review  of  all 
the  circumstances.  The  consideration  so 
earnestly  urged,  that  the  plaintiff,  by  the 
death  of  witnesses,  was  put  at  a  disadvan* 
tage,  was  a  very  proper  matter  to  be  consid- 
ered by  the  circuit  judge,  and  no  doubt  it  was 
allowed  by  his  honor  all  due  weight;  but  it 
was  not  conclusive  or  controlling. 

The  third  exception  is  that  the  motion  to 
amend  was  improperly  granted,  because  by 
the  proposed  amendment  the  defendant  is 
allowed  to  change  hie  defense.  Section  194 
of  the  Code  reads  as  follows:  "The  court 
may,  before  or  after  judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading,  process,  or  pro- 
ceeding, by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegap 
tions  material  to  the  case,  or,  when  the 
amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts  proved."  It  is 
very  obvious  that  the  power  of  amendment 
conferred  by  this  section  is  very  broad, 
though  not  entirely  unlimited;  and  the  ap- 
pellant, by  this  exception,  contends  that  one 
of  these  limitations  is  that  "the  claim  or  de- 
fense" shall  not  be  substantially  changed  by 
an  amendment.  It  seems  to  us,  however, 
that  this  limitation  applies  only  to  cases 
where  an  amendment  is  applied  for  during 
or  after  the  trial.  This  is  stiown  by  the  lan- 
guage used  in  the  latter  part  of  the  section, 
where  the  limitation  is  found,  "by  conform- 
ing the  pleading  or  (iroceeding  to  the  facts 
proved, "  showing  clearly  that  it  is  confined 
to  applications  for  amendment  during  or  after 
the  trial,  for  then  only  could  it  be  ascertained 
what  facts  were  proved  to  which  the  plead- 
ing can  be  made  to  conform.  The  reason 
for  the  distinction  is  manifest,  for,  where  a 
party  lias  come  prepared  to  meet  a  certain 
claim  or  defense,  it  'would  be  clearly  unjust 
to  permit  such  claim  or  defense  to  be  changed 
substantially  in  the  midst  of  the  trial  or  after 
it  was  concluded,  though  there  would  be  no 
injustice  in  permitting  an  amendment  which 
made  no  substantial  change  in  the  claim  or 
defense,  but  simply  supplied  some  formal 
matter,  which  did  not  go  to  the  merits  of  the 
issue  which  has  been  or  is  being  tried.  But 
this  would  not  apply  to  an  amendment  made 
before  trial,  for  there  the  amendment  can  op- 
erate no  surprise,  as  the  other  party,  if  he 
moves  for  it,  can  always  obtain  time  to  an- 
swer such  amendment.  See  Cleveland  v. 
Cohrs,  13  S.  C.  397;  Coleman  v.  Heller,  Id. 
491.    Where,  however,  the  amendment  is 


applied  for  during  or  after  the  trial,  in  order 
to  conform  the  ploadinjrs  to  the  facts  proved, 
as  in  Trnmbo  v.  Finley,  18  S.  C.  316,  and 
Dunsford  v.  Brown,  19  S.  C.  567,  no  oppor- 
tunity can  be  afforded  the  other  party  to 
meet  the  claim  or  defense  as  changed  by  the 
amendment,  and  hence  there  is  eminent  pro- 
priety, in  such  cases,  in  prohibiting  an 
amendment  which  changes  substantially  tlie 
claim  or  defense.  If  any  authority  be  need- 
ed to  sustain  this  construction  of  section  194 
of  the  Code,  it  may  be  found  in  the  cases 
cited  in  the  argument  of  Mr.  O'Bear,  one  of 
the  counsel  for  respondent.  This  construc- 
tion of  the  Code  has  been  acted  upon  by  this 
court  in  several  cases.  Among  others,  see 
Mason  v.  Johnson,  13  S.  C.  21;  Cleveland  v 
Cohrs,  Id.  397;  and  Nesbitt  v.  Cavender,  27 
S.  C.  1,  2  S.  £.  Rep.  702,— in  which  last- 
named  case  this  court,  after  ordering  a  new 
trial,  granted  leave  to  the  plaintiff  to  amend 
his  complaint,  so  as  to  raise  a  new  issue.  In 
this  case  the  leave  to  amend  was  granted, 
not  only  before  the  trial,  but  at  the  preceding 
term  of  the  court,  and  Could  not.  therefore, 
operate  as  any  surprise  to  the  plaintiff. 

The  fourth  exception  is  based  upon  the 
ground  that  the  proposed  amended  answer 
"is  frivolous,  evasive,  and  Insufficient." 
That  it  is  not  frivolous  or  evasive  is  shown 
by  the  fact  that  it  presents  two  issues — one  as 
to  the  execution  of  the  note,  and  the  other  as 
to  the  fact  of  co-suretyship — which  were  es- 
sential to  the  maintenance  of  the  plaintiff's 
case;  and,  in  view  of  the  fact  that  both  of 
those  issues  have  been  determined  adversely 
to  the  plaintiff  by  the  circuit  court,  after  a 
full  heariuff,  we  certainly  cannot  say  that 
the  allegations  upon  which  they  rest  were 
manifestly  untrue.  Astotlieinsufficiencyof ' 
the  answer,  there  is  no  specific  statement  in 
the  exceptions  as  to  the  ground  upon  which 
it  is  alleged  to  be  insufiBcient,  and  under  a 
strict  practice  we  would  be  justified  in  disre- 
garding this  branch  of  the  exception.  But, 
as  we  have  been  able  to  gather  from  the  ar- 
gument in  what  respect  the  answer  is  sup- 
posed to  be  insnfilcient,  we  will  not  decline 
to  consider  the  question.  As  we  understand 
it,  the  ground  upon  which  the  answer  is 
claimed  to  be  insutflcient  is  that  it  simply  de- 
nies any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  defendant  ex- 
ecuted the  uote,  and  that  such  a  denial  is  in- 
sufficient to  present  an  issue  as  to  the  execu- 
tion of  a  written  instrument.  This  may  be 
true  as  a  general  proposition,  where  the  in- 
strument is  accessible;  for  the  Code,  pro- 
ceeding upon  the  theory  that  mere  formal 
proof  should  be  dispensed  with  and  the  par- 
ties brought  to  the  real  issues  involved,  does 
not  permit  a  denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  exist- 
ence of  a  fact  the  truth  of  which  can  be 
readily  ascertained,  as,  for  example,  a  record 
in  a  public  office,  or  any  other  writing  to 
which  the  party  can  gain  access,  to  be  re- 
garded as  sufficient  to  raise  an  issue.  But 
to  apply  this  rule  to  such  a  case  as  this  would 
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be  a  perversion  of  Its  trae  object  and  real  de- 
sign. Here  the  note  has  been  lost  for  some 
19  or  20  years,  and  the  defendant  not  having 
any  opportunity  to  examine  It,  and  it  not 
having  been  brought  to  his  attention  for 
more  than  20  years,  we  do  not  see  how  he 
oould  tnithf  uli^  say  more  than  he  has  done. 
Bat  we  need  not  say  more  upon  this  point,  as 
the  question  is  concluded  by  the  case  of  Bank 
T.  Strother,  22  8.  C.  557. 

The  fifth  exception  imputes  error  to  Judge 
Waixacb  in  not  holding  that  the  defendant 
was  estopped  by  tiis  conduct  from  denying 
either  that  he  had  signed  the  note  or  that  he 
and  Daniel  Hall,  Sr.,  were  co-sureties.  We 
are  unable  to  find  any  evidence  in  the  conduct 
of  the  defendant  which  would  raise  such  an 
estoppeL  He  certainly  never  said  or  did  any- 
thing calculated  to  induce  the  plaintiff  to 
make  the  payment  on  the  Judgment,  for,  so 
far  from  admitting  his  own  liability,  he  con- 
stantly denied  it.  The  fact  that  he  did  not 
place  bis  denial  upon  the  distinct  ground  that 
be  had  never  signed  the  note,  or  that  he  and 
Daniel  Hall,  Sr.,  were  not  co-sureties,  cannot 
affect  the  question.  It  seems  to  us  that  the 
whole  conduct  and  conversation  of  the  de- 
fendant, instead  of  encouraging  the  plaintiff 
to  make  the  payment,  should  have  had  pre- 
cisely the  contrary  effect  He  certainly  never 
admitted  bis  liability,  and  never  admitted 
signing  the  note  or  the  fact  of  co-suretyship, 
until  lie  filed  bis  original  answer,  which,  be- 
ing long  after  the  plaintiff  made  the  pay- 
ment, could  not  possibly  have  induced  such 
payment.  The  utmost  that  can  be  said  is 
that  the  defendant  never  denied  signing  the 
note  or  the  fact  of  his  co-suretyship,  and  we 
do  not  see  that  he  was  under  any  obligation, 
either  legal  or  moral,  to  make  such  denial  un- 
til called  upon  by  proper  authority.  ~  It  seems 
to  us,  therefore,  that  none  of  the  exceptions 
to  Judge  Wallace's  order  can  be  sustained. 

We  come  next  to  the  appeal  from  Judge 
WiTHERSFooM's  decree.  The  second,  third, 
seventh,  and  eighth  exceptions  to  this  decree 
have  already  been  disposed  of  in  considering 
the  appeal  from  Judge  Wallace's  order. 
The  first,  fourth,  sixth,  and  tenth  exceptions 
simply  impute  error  in  matters  of  fact.  The 
fifth  and  ninth  exceptions  raise  questions  as 
JO  the  competency  and  effect  of  certain  docu- 
nentary  evidence.  First,  as  to  the  ques- 
Aona  of  fact.  Under  the  well-settled  rule  of 
this  court,  the  appellant  must  show  either 
that  the  findings  of  fact  in  the  court  below 
tre  without  any  testimony  to  support  them, 
or  are  manifestly  against  the  weight  of  the 
testimony;  and  this,  we  think,  he  has  failed 
to  do.  It  was  essential  to  the  plaintiffs  case 
to  show  affirmatively,  not  merely  that  de- 
fendant executed  the  note,  but  that  he  and 
Daniel  Hall,  Sr.,  were  co-sureties.  When  he 
introduced  in  evidence  the  defendant's  orig- 
inal answer  admitting  these  facts,  which,  we 
think,  was  competent  evidence,  just  as  any 
(^er  written  or  verbal  admission  made  by 
defendant,  he  made  out  a  prima  facte  case. 
Which  threw  the  burden  of  proof  upon  the 


defendant  to  rebut  or  explain  such  admis- 
sions, and  Judge  WiTnEESPOON  very  prop- 
erly gave  the  plaintiff  the  benefit  of  this  view. 
As  we  have  said,  this  original  answer  was 
competent  evidence,  just  as  a  letter  or  any 
other  writing  signed  by  the  defendant  would 
have  l>een,  but  it  was  not  conclusive  of  the 
facts  therein  stated.  If  it  had  remainei)  as  a 
part  of  the  pleading,  then  it  would  have  been 
an  admission  of  record,  and  conclusive. 
But  when  it  was  "sponged  out"  as  a  part  <d 
the  pleading — to  use  the  expression  found  in 
some  of  the  cases — it  lost  its  conclusive  oliar- 
acter,  and  stood  like  any  other  written  or 
verbal  admission  which  the  defendant  may 
have  made,  open  to  explanation;  and  the 
circuit  judge  has  found  as  matter  of  fact  that 
this  admission  has  been  explained  away;  that 
it  was  made  unadvisedly,  and  with  no  inten- 
tion to  admit  the  tact  that  the  note  was 
signed  by  the  defendant  as  a  co-surety  with 
Daniel  Hall,  Sr.,  and,  under  the  rule,  we  can- 
not say  that  the  circuit  judge  has  erred  in 
such  finding.  On  the  contrary,  all  the  cir- 
cumstances would  seem  to  indicate  that  be 
reached  a  correct  conclusion.  Without  the 
admissions  found  in  the  original  answer,  it 
seems  to  us  that  there  is  absolutely  no  evi- 
dence that  defendant  and  Hull  were  co-sure- 
ties, and  very  little,  if  any  at  all,  that  defend- 
ant ever  signed  the  note.  We  do  not  deem 
it  necessary,  nor  is  it  usual,  to  go  into  a  de- 
tailed examination  of  the  testimony  for  tbe 
purpose  of  supporting  a  finding  of  fact  by 
the  circuit  judge,  as  his  decree  is  sufficient 
to  vindicate  itself. 

The  only  remaining  inquiry  is  whether  the 
circuit  judge  erred  in  his  rulings  as  to  the 
competency  and  effect  of  the  documentary 
evidence  referred  to  in  the  fifth  and  ninth  ex- 
ceptions. The  defendant  was  not  a  party  to 
the  record  in  Mobley  v.  Hall,  and  nothing 
contained  in  that  record  was  competent  evi- 
dence against  him;  and  the  same  may  be  said 
of  tbe  copy  of  the  note  found  in  Col.  Rion's 
law-office,  no  matter  what  the  purpose  may 
have  been  in  offering  it  in  evidence.  The  facto 
essential  to  the  plaintiff's  recovery  were  that 
defendant  had  executed  the  note,  and  that  he 
and  Daniel  Hall,  Sr.,  were  co-sureties,  and 
nothing  in  those  papers  could  legally  tend  to 
establish  those  facts.  The  judgment  of  this 
court  is  that  the  judgment  of  tbe  circuit 
court  be  affirmed. 

SniFSON,  G.  Jh  and  McOowan,  J.,  con- 
cur. 

(10  S.  C.  EU) 
FOBT   BOTAL   MiN.   CJO.  V.  HaQOOD    «t  Ol., 

Board  of  Agriculture. 
(Supreme  Court  of  South  Carohmi.  Aprils,  1889.) 

LiocirsB — MiNiNO  Phosphatm— CojisrmjTlosii!. 
Law. 
1.  Act  S.  C.  1884,  as  St.  779,)  provides  "that,  In 
every  ease  In  which  appUoations  shall  be  made  to 
the  board  of  agricalture  for  a  Uoense  to  dig,  mine, 
and  remove  pbospate  rook  and  phosphate  deposita, 
•  *  *  it  sbaU  be  within  the  power  and  authority 
at  tbe  said  board  to  grant  or  reiuae  Uiesaid  licenae, 
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as  the  said  board  may,  la  its  discretion,  deem  for  the 
best  interests  of  the  state,  and  the  proper  manaf^e- 
ment  of  the  interests  of  the  state,  in  sucn  deposits. " 
Held  that  the  power  of  the  board  was  discretion- 
■17,  and  manaamuB  would  not  lie  to  oompel  the 
board  to  Issue  such  lioense. 

9.  Such  act  is  not  unconstitutional,  as  a  delegan 
tlon  of  the  legislative  power  to  the  board  of  agri- 
culture. 

8.  Neither  Is  the  aet  unoonstitntional  as  being  in 
fiolation  of  Const.  U.  B.  14th  Amend.,  which  pro- 
rides  that  "no  state  shall  deny  to  any  person 
within  its  juirisdiotion  the  equal  protection  of  the 
laws." 

4.  Relator>s^pUoattonforaUoense  was  referred 
by  the  board  to  the  commissioner  of  agriculture, 
*nrst  to  procure  the  payment  of  Jcertidn  royalties 
owed  by  rdator's  agents]  In  Its  full  amount;  and 
then,  and  not  till  then,  to  grant  a  license  to  appli- 
cants to  mine:  provided,  further,  such  regulations 
are  devised  and  agreed  upon,  in  view  of  applicants 
being  manufactorers  as  well  as  proposed  miners, 
aa  will  secure  a  just  accounting  to  the  state  for 
royalty  on  rook  to  be  raised- "  The  commissioner 
was  unable  to  devise  regulations  to  protect  the  in- 
terests of  the  state,  and  the  lioense  was  refused. 
Beld,  that  the  board's  declaration  of  willingness 
to  grant  the  Uoeose  on  certain  conditions  did  not 
exhaust  the  discretion  allowed  them. 

5.  The  special  assistant  of  the  department  of 
agriculture  had  no  power  to  bind  the  board  in  the 
matter  of  granting  licenses  by  representations. 

Appe^from  common  pleas circuitcourtof 
Barnwell  county;  J  J.  Norton,  Judge. 

Application  by  the  Port  Boyal  Mining  Oom- 
pany  for  a  writ  of  mandamtu  to  compel  the 
respondents,  Johnson  Hagood  and  others, 
constituting  the  board  of  agriculture,  to  issue 
a  license  to  relator  to  mine  phosphutie  rock. 
Application  denied,  and  relator  appeals. 

Elliott  &  Howe,  for  appellant.  Joseph  H. 
Barle,  Atty.  Gen.,  for  respondents. 

McGowAN,  J.  This  was  an  application  to 
Judge  NoBTON  for  a  writ  of  mandamtu 
against  the  respondents,  requiring  tbem  to 
issue  to  the  relator  a  license  to  mine  phos* 
phate  rocl{  in  certain  navigrable  streams  of 
the  state,  under  the  following  circumstances: 
Tiie  relator  is  a  corporation,  chartered  in  this 
state,  for  "the  purpose  of  mining,  dredging, 
preparing,  removing,  procuring  phosphate 
rocks  and  phosphatio  deposits,  and  cleaning, 
drying,  crusliing,  grinding,  and  generally 
dwling  in  tlie  same  in  the  state  of  South  Caro- 
lina," etc.,  but,  having  no  right  to  take  the 
phosphate  rocks  from  the  l>eds  of  navigable 
■treams  which  belong  to  the  state,  they  ap- 
ply to  the  "  board  of  agriculture"  for  a  license 
for  that  purpose.  The  hoard  refused  to  grant 
the  license,  because  they  tiad  been  informed 
and  believed  that  the  corporators  and  owners 
of  the  property  of  the  said  Port  Boyal  Min- 
ing Company  are  now  indebted  to  the  state 
In  a  large  amount  for  royalty  doe  the  state 
onder  a  license  issued  to  W.  T.  Seward  &  Co., 
their  agento;  and  (2)  because  the  said  Fort 
Royal  Mining  Company  are  operating  at  the 
same  time  both  as  miners  and  manufacturers. 
The  respondents  deemed  it  unwise  to  grant 
a  license  to  persons  who  operated  in  the 
double  capacity  of  miners  and  manufactur- 
ers, on  accountof  thediflBculty,  in  such  cases, 
of  procuring  satisfactory  returns  of  the  quan- 
tity of  rock  mined,  and  the  facility  with 
which  frauds  may  be  perpetrated  against  the 


state.  The  respondents,  however,  made  re- 
turn to  the  rule  that  they  were  willing  to 
giant  the  license  upon  the  conditions  stated 
in  the  following  resolution:  "That  it  be  re- 
ferred to  the  commissioner  of  agriculture, 
under  the  advice  of  the  attorney  general, 
first  to  procure  the  payment  of  the  said 
royalty  [referring  to  the  royalty  due  as  afore- 
said by  W.  T.  Seward  '&  Co.]  in  its  full 
amount,  and  then,  and  not  till  then,  to  grant 
a  license  to  the  applicants  to  mine:  provided, 
further,  such  regulations  are  devised  and 
agreed  upon,  in  view  of  the  applicants  being 
manufacturers  as  well  as  proposed  miners, 
as  will  secure  a  Just  accounting  to  the  state 
for  royalty  on  rock  to  be  raised, "  etc.  The 
commissioner  of  agriculture,  to  whom  the 
matter  was  referr^  under  the  resolution, 
was  unable  to  devise  such  regulations  as 
would  protect  the  interest  of  the  state  as  di- 
rected, and  the  license  was  not  granleil. 
Thereupon  the  relator  filed  this  petition  to 
compel  the  board  of  agriculture  to  issue  the 
license  demanded.  Judge  Nobton,  after 
argument,  denied  the  writ,  upon  the  ground 
that  to  grant  the  license  was  not  a  plain 
ministerial  duty  of  the  board,  but  was  within 
the  discretion  given  them  by  the  statute,  hold- 
ing also  that  the  act  giving  such  discretion 
was  not  unconstitutional.  "The  authorities 
recited  relate  to  acts  where  only  the  right  to 
exercise  certain  privileges  upon  which  a 
general  restraint  has  l>een  laid  was  involved; 
not  to  the  disposition,  as  in  the  case  l>efore 
me,  of  private  property.  For  example, — the 
right  to  sell  liquors,  not  the  right  to  require 
the  Kovernraent  to  furnish  liquor  to  be  sold; 
the  right  to  set  up  a  laundry,  not  the  right  to 
use  government  buildings  for  that  purpose," 
etc.  From  this  order  the  relator  appeals  to 
this  court  upon  numerous  exceptions,  which ' 
are  printed  in  the  brief,  and  need  not  l>e  re- 
stated here. 

We  think  all  the  points  made  may  l>e  con- 
sidered under  the  following  propositions: 
First.  That  it,  was  error  to  hold  that  the  re- 
spondents refused  to  grant  the  license  in  the 
exercise  of  a  discretion  given  them  bylaw; 
aeotmd,  but,  if  so,  that  the  act  of  the  legisla- 
ture purporting  to  confer  sucb  discretion 
was  unconstitutional,  and  conferred  no  legal 
authority,  (1)  because  it  was  an  effort  to 
delegate  legislative  authority  to  the  board  of 
agriculture;  (2)  and  t)ecause  the  act  does  not 
specify  the  standard  to  which  an  applicant 
for  a  license  must  conform,  but  the  establish- 
ment of  sucb  standmxl,  and  whether  an  ap- 
plicant for  such  license  meets  tlie  require- 
ments of  such  standard,  are  both  left  to  the 
arbitrary  and  unregulated  discretion  of  the 
board  of  agriculture.  Did  the  board  of  agri- 
culture have  the  discreti'on  to  grant  or  refuse 
the  application  for  a  license,  aa  in  their  judg- 
ment they  deemed  best  for  the  interests  of  the 
state?  The  writ  of  mandamtu  is  the  high- 
est judicial  writ  known  to  the  law,  and  it  is 
well  settled  that  it  issues  only  in  cases  where 
there  is  a  specific  legal  right  to  be  enforced, 
or  where  there  is  a  positive  duty  to  \m  per- 
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formed,  which  can  be  performed,  and  where 
there  is  no  other  specific  remedy.  "When 
the  legal  right  is  doubtful,  or  when  the  per- 
formance (rf  the  duty  rests  in  discretion,  or 
when  there  is  other  adequate  remedy,  a  writ 
of  mandamus  cannot  riglitfully  issue."  See 
Ex  parte  Mackey,  15  S.  C.  330.  Soon  after 
the  value  of  phospbatio  deposits  became 
known,  the  legislature  made  it  an  indictable 
offense  to  dig  or  mine  phosphatic  rocks  or  de- 
posits, without  autliority,  from  the  beds  of 
the  navigable  streams  and  waters  of  the  state; 
and  charged  the  "board  of  agriculture"  ex- 
clusively with  the  protection  of  the  rights 
and  intereets  of  the  state  therein.  At  that 
time  it  seems  to  have  been  the  policy  of  the 
state  to  encourage  thegranting  of  licenses  '  to 
dig  and  mine, "  and,  in  that  view,  an  act  was 
passed  which  required  the  board  "to  issue  to 
all  citizens  of  the  state,  and  bodies  corporate 
applying  for  the  same,  licenses  granting  a 
general  right  to  dig  and  mine  phosphate  rock" 
in  the  navigable  streams  and  waters  of  the 
state.  See  section  67.  Gen.  St.  Under  this 
provision  It  certainly  was  a  plain  ministerial 
daty  of  the  board  of  agriculture  to  issue 
licenses  for  a  compensation  or  royalty  to  all 
persons  who  applied  for  the  same.  But  it 
appears  that  in  1884  the  state  changed  its 
policy  in  reference  to  these  valuable  deposits, 
and  passed  an  act  which  provides  as  follows: 
"That  in  every  case  in  which  applications 
shall  be  made  to  the  board  of  agriculture  for 
a  license  to  dig,  mine,  and  remove  phosphate 
rock  and  phosphatic  deposits  from  the  beds 
of  the  navigable  streams  or  from  the  marsh- 
es of  this  state,  it  shall  be  within  the  power 
and  authority  of  the  said  board  to  grant  or 
refuse  the  said  license  as  the  said  board  may, 
in  its  discretion,  deem  best  for  the  interests 
of  the  state,  and  the  proper  management  of 
the  interests  of  the  state,  in  such  deposits," 
etc.  18  St.  779.  It  wUl  be  observed  that 
there  is  no  other  provision  in  the  act,  but  it 
seems  to  have  been  passed  for  the  express 
purpose,  as  stated  in  the  title,  of  "defining 
the  powers  of  the  board  of  agriculture"  in 
granting  Just  such  licenses  as  tlieone  in  con- 
tention in  this  case.  It  seems  to  ns  that  it 
would  be  difficult  to  frame  an  act  giving  larg- 
er powers  of  discretion. 

We  cannot  take  the  view  so  earnestly 
jH'essed,  that  the  board,  by  declaring  a  willing- 
ness to  grant  the  license  upon  the  perform- 
ance of  certain  conditions,  thereby  exercised 
the  only  discretion  allowed  them,  and,  the 
conditions  being  disregarded,  that  nothing  re- 
mained but  the  plain  ministerial  duty  of  issu- 
ing the  license.  It  seenos  to  us  that  the  trans- 
action was  an  entirety,  and  cannot,  as  suggest- 
ed, be  divided  into  two  separate  and  distinct 
acts.  The  character  of  the  conditions  has 
nothing  to  do  with  the  inquiry  here.  Under 
the  law  it  was  for  the  board  to  determine, 
considering  all  the  circumstances,  whether  it 
Wiis  most  fur  the  interests  of  the  state  "to 
grant  or  refuse  the  license. "  Nor  do  we 
think  that  the  special  assistant  of  the  depart- 
ment of  agriculture  had  the  power  to  bind 


the  board  in  the  matter  of  granting  licenses 
by  any  representations  he  could  make.  See 
City  Council  v.  Uollenback,  3  Strob.  357. 

It  is  insisted,  however,  that  if  this  be  the 
proper  construction  of  the  act  of  1884  it  is 
void  under  the  constitution  of  the  state,  and 
affords  no  justification  for  the  respondents  in 
refusing  the  license,  for  the  reason  that  it 
was  a  delegation  of  legislative  powers  to  the 
board  of  agriculture.  We  have  just  seen  that 
mandamus  only  lies  for  the  enforcement  of 
a  plain  ministerial  duty;  but  it  is  not  obvious 
how  that  can  be  a  plain  duty  which  is  only 
made  to  appear  by  declaring  an  act  of  the 
legislature  unconstitutional.  It  is  not  the 
province  of  the  board  of  agriculture  to  deter- 
mine the  constitutionality  of  laws  defining 
their  own  powers;  nor  will  the  courts,  upon 
summary  proceedings  in  mandamus,  deter- 
mine as  to  the  constitutionality  of  statutes  af- 
fecting the  rights  of  third  persons.  Ex  parte 
Lynch,  16  S.  C.  40.  It  is  undoubtedly  true 
that  legislative  power  cannot  be  delegated; 
but  it  is  not  always  easy  to  say  what  is  and 
what  is  not  legislative  power,  in  the  sense  of 
the  principle.  The  legislature  is  only  in  ses- 
sion for  a  short  period  of  each  y(ar,  and 
during  the  recess  cannot  attend  to  what 
might  be  called  the  business  affairs  of  the 
state.  From  the  necessity  of. the  case,  as 
well  as  the  character  of  the  business  itself, 
that  must  be  perl'ormed  by  agents  appointed 
for  that  purpose,  such  as  the  railroad  com- 
mission, regents  of  the  lunatic  asylum,  the 
state  board  of  canvassers  of  elections,  "sink- 
ing fund  commission,"  etc.  The  numerous 
authorities  cited  in  the  argument  show  con- 
clusively that,  while  it  is  necessary  that  the 
law  itself  should  be  full  and  complete  aa  it 
comes  from  the  proper  law-making  body,  it 
may  be,  indeed  must  be,  left  to  agents  in  one 
form  or  another  to  perform  acts  of  executive 
administration  which  are  in  no  sense  legisla- 
tive. Without  incumbering  this  opinion 
with  the  authorities,  we  think  the  view  is 
well  sUted  in  Locke's  Appeal,  72  Pa.  St.  491 : 
"Then  the  true  distinction,  I  conceive,  is 
this:  The  legislature  cannot  delegate  its  pow- 
er to  make  a  law ;  but  it  can  make  a  law  to 
delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes, 
or  intends  to  make,  its  own  action  depend. 
To  deny  this  would  be  to  stop  the  wheels  of 
government.  Tiiere  are  many  thingd  upon 
which  wise  and  useful  legislation  must  de^ 
pend  which  cannot  l)e  known  to  the  law-mak- 
ing power,  and  must,  therefore,  be  a  subject 
of  inquiry  and  determination  outside  of  the 
halls  of  legislation."  But  it  is  further  claimed 
that,  although  the  act  of  1884  does  not  on  its 
face  make  discriminations,  yet  the  absolute 
discretion  which  it  gives-  enables  the  board 
of  agriculture  to  do  so,  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of 
the  United  States,  which,  among  other  things, 
declares  that  "no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws. "  The  relator  charges  that 
'  the  board  refused  to  grant  to  them  a  license 
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to  mine  phosphate  rocks  in  navigable  streams, 
for  the  reason,  in  part,  that  the  said  company 
was  already  in  the  business  of  manufactur- 
ing phosphate  rocks,  and  they  deemed  it  un- 
wise to  issue  a  license  to  them,  "who  oper- 
ate in  the  double  capacity  of  miners  and  man- 
ufacturers," while  they  granted  such  licenses 
to  the  Sea  Island  Chemical  Company  and 
the  Caroluia  Mining  Company,  both  being 
at  the  same  time  manufacturers  of  phos- 
phates. This  was  denied  as  a  matter  of  fact, 
and  we  observe  that  in  "the  statement  of  facts 
agreed  upon"  is  the  following:  "That  neither 
the  Sea  Island  Chemical  Company  nor  the 
Carolina  Mining  Company  are  now  en- 
gaged in  manufacturing  fertilizers,  nor  were 
they  so  engaged  at  the  time  their  licenses 
were  issued,  nor  were  they  ever  so  engaged. " 
But  we  do  not  see  how  the  fourteenth  amend- 
ment of  the  United  States  constitution  ap- 
plies to  this  case.  It  was  decided  in  State  v. 
Gnano  Co.,  22  S.  C.  84,  that  the  state  has  in 
the  beds  of  the  navigable  tidal  waters  on  the 
sea-coast,  "not  only  title  as  property,  the  jus 
privatum,  but  something  more,  the,^  j>u6- 
lieum,"  and,  in  reference  thereto,  was 
charged  with  "trust  duties. "  Although  held 
for  the  beneOt  of  the  public,  we  suppose  that 
the  state  has  the  exclusive  right  to  control 
them,  and  might  refuse  to  grant  any  licenses 
to  private  persons  or  corporate  bodies  to  mine 
in  them.  The  relator  is  not  asking  to  be  pro- 
tected in  a  right  common  to  all,  but  to  obtain 
a  license  to  mine  in  the  navigable  waters  of 
the  state,  which  is  in  the  nature  of  a  special 
privilege.  The  relator  company  has  a  char- 
ter both  to  mine  and  manufacture  phosphates, 
which  they  may  do  without  any  restraint 
whatever,  but,  aa  forcibly  stated  at  the  bar, 
"the  right  to  mine  and  tlie  right  to  the  mines 
are  essentially  different,  and  su  likewise  is  the 
right  to  manufacture  and  the  right  to  procure 
from  the  state  the  materials  to  be  manufact- 
ured." The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be  af- 
firmed. 

SiMFSON.  C.  J.,  and  MoIveb,  J.,  concur. 


(31  S.  C.  S3) 


BtmNS  e.  Mau. 


(Supreme  Court  of  South  Carolina.    April  15, 
1889.) 

OOKTBAOTS— Re^OTBITES. 

Plaintiff,  by  an  oral  contract,  sold  to  defendant's 
Intestate  certain  Jersey  cattle,  agreeing  to  get 
tbem  "  registered  "  as  part  of  the  consideration.  In 
an  action  for  the  price,  he  proved  that  he  bad 
them  registered  in  a  certain  Jersey  registry.  It 
was  also  shown  that  there  were  two  books  of  reg- 
istry; that  the  one  in  which  the  cattle  were  reg- 
istered was  very  much  inferior;  and  that  the 
other  one  was  the  generally  approved  and  accept- 
ed registry  of  Jersey  catue  breeders.  Intestate 
was  about  to  breed  stoclc.  but  It  was  not  shown  to 
which  registry  he  referred  in  making  the  contract, 
field,  that  an  instruction  that  the  question  was 
not  what  intestate  intended,  bnt,  U  plaintiff  made 
an  offer  which  intestate  accepted,  it  is  what  plain- 
tiff intended  intestate  shonld  understand  by  his 
promise,  was  error;  as,  the  term  used  being  equiv- 
ocal, it  devolved  on  plaintiff  to  prove  that  the 
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minds  of  the  parties  met,  and  to  establish  the  spe- 
cial contract  pleaded. 

Appeal  from  common  pl«is  circuit  court  of 
Greenville  county;  Mobtox,  Judge. 

Thomson,  Nicholla  <&  Moore,  for  appellant 
Bomar  &  Simpson,  for  respondent. 

McGowan,  J.  It  seems  that  in  May,  1883, 
the  plaintiff  sold  and  delivered  to  the  intes- 
tate, L.  A.  Mills,  of  Spartanburg,  six  Jersey 
heifers,  for  $525.  The  plaintiff  claimed  tiiat 
the  contract  (which  was  verbal)  was  cash  on 
delivery,  but  some  contention  arose  as  to  the 
blood,  and  especially  as  to  "the  registry"  of 
the  animals.  In  1885,  L.  A.  Mills  died,  and 
O.  P.  Mills,  becoming  the  administrator  of 
his  estate,  was  sued  by  the  plaintiff  upon  the 
contract  in  February,  1887.  The  complaint 
was  simply  for  the  purchase  money,  ($525,) 
without  any  mention  of  interest.  The  de- 
fendant answered  that,  aa  informed,  his  in- 
testate did  agree  to  purchase  certain  calves 
from  the  plaintiff,  and  that  ttie  plaintiff 
promised  to  give  him  a  written  guaranty. 
and  have  the  animals  registered  before  they 
were  paid  for,  which  he  (the  plaintiff)  would 
not  or  could  not  do;  that  upon  this  discovery 
his  intestate  offered  to  return  the  cattle, 
upon  being  paid  his  expenses,  which  offer 
was  refused;  and  that  plaintiff  failed  to  keep 
his  contract,  to  the  damage  of  the  intestate 
$500.  The  plaintiff  prov^  that  he  bad  the 
heifers  registered  in  the  "American  Jersey 
Herd  Begistry,"  kept  at  Worcester,  Mass. 
S.  Harris,  the  only  person,  except  the  parties 
themselves,  who  was  present  when  the  con- 
tract was  made,  testiQed  "that  he  was  pres- 
ent when  the  contract  was  made  between 
plaintiff  and  intestate.  Four  of  the  heifers 
were  about  14  months  old,  two,  about  three 
months  old.  They  were  very  poor  at  the 
time.  The  understanding  was  that  they 
were  to  be  registered,  or  certificate  forward- 
ed to  that  effei  t.  Don't  know  if  book  was 
mentioned  in  which  they  were  to  be  regis- 
tered. It  was  not  to  bis  knowledge.  I  am 
a  Jersey  cattle  man  to  a  small  extent.  Not 
an  expert  in  registering,  etc.  The  American 
Jersey  Cattle  Club  Herd  Hegistry  is  the  only 
registration  lx>ok  in  tliis  country  for  Jersey 
cattle.  The  cattle  registered  in  the  l>ook 
spoken  of  by  Mr.  Burns  [American  Jersey 
Herd  Begistry]  were  worth  no  more  than 
grades  of  any  other  cattle."  etc.  It  was  sat- 
isfactorily proved  that  the  American  Jersey 
Cattle  Club  Herd  Begistry  was  the  only  rec- 
ognized registration  book  in  this  country  for 
Jersey  cattle,  and  that  the  heifers  sold  to  the 
intestate.  Mills,  were  not  registered  therein. 
Under  the  charge  of  tlie  judge,  the  jury 
found  for  the  plaintiff  the  full  amount  of  the 
account  and  interest,  ($705.66.)  Thereupon 
the  plaintiff  moved  for  leave  to  amend  the 
complaint,  so  as  to  include  a  count  for  inter- 
est, which  was  refused.  The  defendant  then 
moved  for  a  new  trial  on  the  minutes,  which 
was  also  refused,  and  the  defendant  appeals, 
alleging  error  as  follows:  "(1)  In  charging 
that  if  there  was  a  contract  between  plaintiff 
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and  intestate,  and  the  contract  is  proved, 
tliey  should  find  for  the  plaintiff,  with  inter- 
est. (2)  In  refusing  the  motion  for  a  new 
trial.  (B)  In  nut  at  least  granting  a  new 
trial  niti,  the  plaintiff  remitting  aU  of  the 
verdict  over  8525  demanded  in  the  complaint. 
(4)  In  giving  five  dollars  costs  against  the 
defendant  in  refusing  a  motion  for  a  new 
trial.  (5)  In  charging  the  jury  that  if  they 
concluded  that  thec<mtract  between  plaintiff 
and  intestate  was  that  there  was  to  be  a  regis- 
tration of  the  ciittle,  then  the  contract,  being 
a  verl)al  one,  was  for  their  interpretation. 
(G)  In  cbiirging  that  the  law  in  regard  to  a 
verbal  contract  is,  not  what  Mr.  Mills  intend- 
ed by  the  contract,  but  if  Mr.  Burns  maUean 
offer  to  Mr.  Mills,  and  Mr.  Mills  accepted  it. 
it  is  what  Mr.  Uurns  intended  Mr.  Mills 
should  understand  by  his  promise  that  these 
should  be  registered  cattle.  (7)  In  charging 
that  it  was  what  plaintiff  offered  to  do,  and 
what  he  intended  that  intestate  should  imder- 
stand  that  he  offered  to  do.  that  should  gov- 
ern. (U)  In  charging  that  the  above  defini- 
tion should  only  help  the  jury,  if  they  should 
conclude  tliat  registration  had  not  been  suf- 
ficiently defined  to  them  by  persons  suf- 
ficiently competent  to  know.  (9)  In  charg- 
ing that  it  might  be  that  the  jury  sufficiently 
anderstood  the  technical  word  'registered.' 
when  applied  to  Jersey  cattle,  to  give  it  a 
definite  fixed  meaning,  and  it  was  for  them 
to  say  whether  that  definite  fixed  meaning 
was  used  by  Mr.  Burns  when  be  guarantied 
it.  (10)  In  charging  the  jury  that  it  might 
be  that  registration  in  one  of  the  registration 
books  would  be  as  good  as  the  other.  (11) 
In  chiirging  that  if  the  jury  should  come  to 
the  conclusion  that  Mr.  Mills,  with  full 
knowledge  of  the  facts,  accepted  these  rattle, 
whether  they  were  registered  or  unregistered, 
would  make  no  difference." 

Exceptions  5,  6,  7,  8,  and  9  substantially 
allege  error  in  the  charge  "that  the  law  in 
regard  to  a  verbal  contract  is,  not  what  Mr. 
Mills  intended  by  the  contract,  but  if  Mr. 
Burns  made  an  offer  to  Mr.  Mills,  which  he 
accepted,  it  is  what  Burns  intended  Mills 
should  understand  by  bis  promise  that  these 
should  be  registered  cjittle."  We  are  not 
quite  sure  that  we  iipprehend  this  clearly,  as 
applied  to  the  facts  of  this  case.  If  there 
had  been  nothing  amiiiguous  in  the  terms 
used,  if  there  bad  been  a  certain  fixed  mean- 
ing universally  attached  to  the  term  "regis- 
tered," then  the  proposition  would  have  been' 
entirely  unobjectionable;  for  a  distinct  offer 
made  in  unequivocal  terms,  and  accepted,  is 
the  very  detinltion  of  an  agreement.  But,  as 
we  understand,  such  was  not  the  case  here. 
It  was  undoubtedly  a  part  of  the  contract 
that  the  heifers  should  be  registeied,  what- 
ever that  may  t>e.  That  is  shown,  not  only 
by  the  proof,  but  by  the  nature  of  the  con- 
tract itself;  for  it  can  hardly  besupposed  that 
any  man  would  agree  to  give  8525  for  six 
calves  in  bad  condition,  two  of  which  were 
not  more  than  three  months  old,  unless  there 
was  something  connected  with  them  which 


gave  or  was  supposed  to  give  them  annsua) 
value.  The  intestate  wished  to  breed  .Jersey 
cattle  for  the  market,  and  it  is  clear  that  the 
promised  registration  as  to  him  was  an  essen- 
tial part  of  the  consideration,  as  affording 
record  evidence  of  the  pure  breed  of  the 
stock.  It  seems,  however,  that  there  were 
two  books  of  registry. — one  (A.  J.  0.  C.) 
which  afforded  the  best  evidence  of  the  purity 
of  the  stock  registered,  and  generally  regard- 
ed in  this  country  as  the  only  proper  le^try 
of  Jersey  cattle,  and  the  other  (A.  J.  C.  H.) 
much  less  valuable  in  that  respect.  The 
contract  did  not  specify  which  r^istry  was 
meant;  and  the  confusion  has  arisen  from 
the  fact  that  the  term  used  ("registered,") 
admits  of  more  than  one  sense;  and,  that 
being  the  case,  it  seems  to  us  that  it  was 
error  to  say  that  the  contract  should  be  inter- 
preted by  what  was  the  intention  of  Burns, 
the  seller,  without  any  regard  to  the  concur- 
ring intention  of  the  intestate,  the  purchaser. 
It  strikes  us  that,  the  term  used  being  capa- 
ble of  two  meanings,  it  was  not  enough  to 
consider  alone  the  intention  of  Burns.  It 
was  incumbent  upon  the  plaintiff  to  make 
out  the  special  contract  upon  which  he  sued. 
He  proved  that  he  had  registered  the  cat- 
tle in  the  registry^  which  was  not  the  ap- 
proved and  accepted  registry  of  the  conn- 
try.  There  was  no  proof  that  the  intestate 
meant  that  registry.  "The  most  essential 
element  of  an  agreement  is  the  consent  of  the 
parties.  If  two  or  more  parties  express  their 
consent  to  a  commoA  purpose,  this  is  aii 
agreement.  The  terms  of  a  proposal  must 
be  sutnciently  certain  to  enable  the  court  to 
say  what  the  agreement  is."  3  Amer.  A 
£ng.  Cyclop.  Law,  841.  An  agreemont,.  to 
be  binding,  must  be  understood  and  assented 
to  by  l>oth  parties.  It  is  elementary  that,  in 
order  to  constitute  a  binding  contract,  there 
must  be  a  definite  promise  by  the  party 
charged,  accepted  by  the  person  claiming  the 
benefit  of  such  promise.  Chit.  Cont.  9.  It 
takes  two  to  make  a  binding  Imrgain,  and, 
where  the  terms  used  are  equivocal,  both 
parties  roust  assent  in  the  same  sense.  The 
minds  of  the  parties  must  meet,  (Gary  v. 
Watson,  16  S.  C.  628;)  as  was  strongly  illus- 
trated by  the  old  case  put  by  Dr.  Paley  in  his 
chapter  on  "Promises,"  where  a  commander 
offered  to  receive  the  surrender  of  a  garrison 
without  bloodshed,  and  then  buried  them 
alive.  This  makes  it  unnecessary  to  con- 
sider the  other  exceptions.  The  judgment 
of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remand- 
ed for  a  new  trial. 

Simpson,  C  J.>  and  MoIrEB,  J.,  concur. 


(31  S.  C.  87) 

Habbis  e.  BioiufOMD  &  D.  B.  Ck>. 

(Supreme  Court  cf  South  CanMna.    Apr*!  tt, 

1889.) 

Flbadino  AMD  Paoor— Vabiaxob. 
A  oomplaint  aUeged  that  defendant  amtraetad 
in  writing  with  plamtiit  to  pajr  him  certain  stuns 
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aooording  to  oert«Iii  sttpolatlons,  the  contract  con- 
taining tne  express  stipulation  that  neither  the  con- 
traet,  nor  any  obligations  or  rights  under  it,  should 
be  assigned  to  any  other  party.  There  was  no  al- 
legation «(  agency,  or  that  any  other  person  than 
j^ntifl  made  the  contract  The  contract  oSered 
m  aridence  was  made  by  defendant  with  another 
person,  and  plaintiS  was  apparently  in  no  manner 
•party  thereto.  Held,  that  under  the  complaint 
evidence  was  not  admissible  that  the  person  with 
whom  defendant  contracted  was  the  agent  of 
plsintiil,  who  was  the  principal  and  the  real  party 
to  tlie  contract 

Appeal  from  common  pleas  circait  coart  of 
Fairfield  county;  Hudson,  Judge. 

Omund  W.  Btushanan,  for  appellant. 
John  O.  ffaaktil,  for  respondent. 

MoGowAK,  J.  Furman  Harris,  the  plain- 
tifft  sued  the  defendant  company  for  $184.90, 
balance  on  account  for  delivering  to  the  com- 
pany 600  cords  at  pine  wood,  at  91-40  per 
cord.    The  complaint,  among  other  things, 

alleged  "that  on  the  — ^  day  of , 

1884,  the  plaintiff  and  the  defendant  com- 
pany entered  into  an  agreement  in  writing, 
whereby  the  said  company,  in  consideration 
of  the  delivery  to  their  order,  etc.,  of  five 
hundred  cords  of  pine  wood,  agreed  and  con- 
tracted to  pay  for  the  same  at  the  rate  of  one 
dollar  and  forty  (91'40)  per  cord;  that  the 
plaintiff,  in  pursuance  of  the  stipulations  in 
said  contract,  delivered  said  wood  in  the 
manner  therein  named,  whereby  the  said 
company  became  indebted  to  him  in  the  sum 
of  seven  hundred  doUars;  that  at  divers 
times  the  said  company  paid  to  plaintiS  dif- 
ferent sums  amounting  to  five  hundred  and 
fifteen  dollars;  that  the  remainder  ($184.90) 
has  been  long  due  and  demanded,  but  defend- 
ant refuses  to  pay  the  same, "  etc.  The  de- 
fendant company  put  in  a  general  denial,  and 
upon  the  trial  T.  W.  'Woodwani  was  sworn, 
who  testified  that  as  the  friend  of  Harris,  the 
plaintiff,  he  did  secure  a  written  contract 
from  the  company  to  pay  for  500  cords  of 
pine  wood,  at  $1.40  per  cord  upon  delivery; 
that  the  contract  was  for  the  benefit  of  Har- 
ris, but  be  did  not  disclose  the  fact  that  he 
was  acting  for  another:  and  the  contract  was 
drawn  up  in  iiis  name,  and  signed  by  him- 
self and  Q.  B.  Talcott,  superintendent  of  the 
company.  The  defendant  objected  to  tbetes- 
timony,  and  required  the  production  of  the 
written  contract.  It  was  produced,  and  was 
found  to  be  a  carefully  drawn  contract: 
"Memorandum  of  an  agreement  between  T. 
W.  Woodward,  of  Fairfield  county,  of  the 
first  part,  and  the  company  of  the  second 
part,"  etc.;  and,  after  making  other  stipula- 
tions as  to  the  character  and  delivery  of  the 
wood,  provided  as  follows:  "And  in  consid- 
eration thereof  the  said  party  of  the  second 
part  agrees  to  pay  the  said  party  of  the  first 
part  for  fulfilling  this  contract,  etc. ;  and,  in 
the  event  the  said  party  of  the  first  part  shall 
neglect  to  fulfill  the  stipulations  of  this  agree- 
ment to  be  performed  on  his  part,  then  the 
ten  per  cent,  reserved  aa  aforesaid,  etc.; 
*  *  *  and  it  is  hereby  expressly  agreed 
by  the  parties  hereto  that  this  contract,  or 


any  obligation  or  right  thereunder,  shall  not 
be  transferred  or  assigned  by  the  party  of  the 
first  part  to  any  other  party  without  the  con- 
sent of  the  party  of  the  second  part  indorsed 
thereupon, "  etc.  Upon  the  close  of  the  plain- 
tiff's  testimony  the  attorney  for  the  defend- 
ant made  a  motion  for  a  nonsuit,  upon  the 
ground  that  the  plaintiff  had  not  shown  that 
he  ever  bad  any  contract  with  the  defendant 
company.  The  judge  refused  the  motion  fur 
nonsuit,  bnt  offered  to  grant  an  order  giving 
leave  to  amend  the  complaint,  so  as  to  inseit 
an  allegation  "that  the  contract  sued  upon, 
though  made  in  the  name  of  T.  W.  Wood- 
ward, was,  nevertheless,  for  the  benefit  of 
the  plaintiff,  who  was  the  principal, — stat- 
ing that  the  amendment  was  allowed  to  con- 
form the  pleadings  to  the  proof.  But  the 
plaintifTs  attorney,  for  the  reason  tiiat  the 
amendment  would  postpone  the  trial  of  the 
case,  declined  to  move  for  the  order  allowing 
the  amendment;  whereupon  the  judge  grant- 
ed the  nonsuit,  upon  the  ground  tliat  there 
was  a  total  failure  of  proof  as  to  the  allega- 
tion of  written  contract  between  the  parties. 
From  this  order  the  plaintiff  appeals  upon 
the  following  grounds:  "(1)  That  his  honor 
erred  in  holding  that  there  was  a  total  fail- 
ure of  proof  of  the  cause  alleged  in  the  com-, 
plaint,  when  there  had  t)een  introduced  in 
evidence  a  written  contract  signed  upon  the 
part  of  the  defendant  and  by  T.  W.  Wood- 
ward, and  in  his  name,  who,  after  being  duly 
sworn,  testified  that  he  was  but  the  agent  of 
the  plaintiff,  and  authorized  to  make  said 
contract,  and  contracted  with  defendant  for 
the  said  plaintiff  in  pursuance  of  said  agen- 
cy, and  when  the  undisputed  evidence  showed 
that  the  plaintiff  was  the  real  party  in  inter- 
est, and  entitled  to  the  relief  demanded  in  the 
complaint.  (2)  That  his  honor  erred  in  not 
holding  that  the  proof  was  suQlcient  and  am- 
ple to  go  to  the  jury,  and  was  in  furtherance 
of  the  cause  set  out  in  the  complaint,  and 
consistent  therewith,  and  supported  the  alle- 
gation of  the  complaint,  and  therein  was  no 
error  of  law. " 

We  do  not  clearly  see  how  one,  through  an 
undisclosed  agency,  can  make  liimself  a  con- 
tractor with  another,  without  the  knowledge 
or  consent  of  the  latter.  It  strikes  us  that 
one  capable  of  contracting  has  the  right  to 
know  with  whom  be  is  entering  into  the  re- 
ciprocal relations  of  a  contractor.  There  is, 
however,  no  doubt  that  Woodward  could  en- 
force all  the  rights  conferred  upon  him  by  the 
contract  which  the  company  made  with  him; 
and  there  is  ceitainly  respectable  authority 
for  the  doctrine  contended  for  by  the  plain- 
tiff, that  where.the  agent  is  the  only  known 
and  ostensible  party,  or  where  the  agent  has 
made  a  contract,  not  under  seal,  in  bis  own 
name,  for  an  undiscovered  principal,  either 
the  agent  or  the  principal  may  sue  on  it,  oi 
be  sued  on  it;  the  defendant  in  the  latter 
case  being  entitled  to  be  placed  in  the  same 
situation  at  the  time  of  the  disclosure  of  the 
real  principal  as  if  the  agent  had  t>een  the 
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contracting  party.  See  Stoiy,  Ag.  §§  393 
and  410;  2  Smith,  Lead.  Gas.  (6th  Ed.)  355; 
Sims  T.  Bond,  5  Barn.  &,  Adol.  389;  Dupont 
V.  Ferry  Co.,  9  Rich.  Law,  258. 

But,  for  the  purposes  of  the  case,  assum- 
ing this  to  be  correct,  the  question  as  to  the 
pleadings  still  remains.  If  the  dormant 
principal  with  wliom  the  defendant  did  not 
contract,  may  sue  upon  the  contract,  assure 
edly  lie  can  only  do  so  upon  proper  allega- 
tions made  in  accordance  with  the  facta.  We 
incline  to  think  that  the  judge  was  right,  in 
the  first  instance,  when  he  proffered  to  grant 
leave  to  amend  the  complaint,  by  inserting 
the  allegation  that  the  contract  sued  on, 
though  made  in  the  name  of  T.  W.  Wood- 
ward, was,  nevertheless,  foi  the  benefit  of  the 
present  plaintiff,  who  was  the  principal.  But 
the  offer  to  amend  being  refused,  and  the 
complaint  remaining  unchanged,  we  cannot 
say  that  the  judge  erred  in  granting  the  non- 
suit or  dismissing  the  complaint.  One  of  the 
first  principles  of  pleading  is  that  the  facts 
must  be  stated  as  they  are.  and  not  according 
to  their  legal  effect.  The  allegations  must 
be  of  naked  actual  facts,  while  the  rules  of 
law  applicable  thereto,  and  the  legal  rights 
and  duties  arising  therefrom,  must  be  left 
entirely  to  the  court.  It  is  also,  as  a  rule  of 
evidence,  elementary,  that  the  allegata  and 
probata  must  correspond.  "The  require- 
ment, therefore,  that  the  cause  of  action  or 
the  afflrmative  defense  must  be  stated  as  it 
actually  is,  and  ttiat  the  proofs  must  estab- 
lish it  as  stated,  is  involved  in  the  very  the- 
ory of  pleading."   Pom.  Rem.  §§  554,  564. 

Now,  the  allegation  in  the  complaint  was 
that  the  defendant  company  contracted  with 
the  plaintiff,  thereby  agreeing  to  pay  him  ac- 
cording to  the  various  stipulations  stated, 
while  the  written  agreement  offered  in  evi- 
dence was  that  the  contract  was  made  with  a 
different  person,  (T.  W.  Woodward,)  not  as 
the  agent  of  the  plaintiff,  or  of  any  otherper- 
son,  but  in  his  own  individual  name,  to  whom 
the  money  on  the  contract  was  to  be  paid, 
and  the  payments  made  were  actually  paid; 
and  containing  the  express  stipulation  that 
neither  the  contract,  nor  any  obligation  or 
rights  under  it,  should  be  transferred  or  as- 
signed to  any  other  party  "  without  the  as- 
sent of  the  company  Indorsed  thereon. "  It  is 
said  that  there  was  no  effort  to  assign,  and 
that  there  was  in  fact  no  necessity  for  such 
assignment,  as  the  evidence  abundantly 
showed;  that  it  was  originally  and  continued 
to  be  the  contract  of  the  plaintiff,  the  princi- 
pal. The  question  is  not  whether  the  evi- 
dence (received  under  objection)  was  or  was 
not  sulHcient,  but  whether,  under  the  com- 
plaint, without  amendment,  it  was  admissi- 
ble at  all.  Without  now  going  into  the  ques- 
tion whether  such  parol  testimony,  directly 
contradicting  the  express  terms  of  the  writ- 
ten agreement,  was  admissible,  we  think  it 
is  enough  to  say  that  in  the  complaint  there 
was  no  allegation  whatever  to  support  and 
authorize  the  introduction  of  such  testimony. 


The  judgment  of  Ihi.s  court  is  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

Simpson,  C.  J.,  and  McIver,  I.,  concur  in 
the  result 


(21  S.  C.  81) 

State  «so  rel.  Gbubbr  v.  Coumtt  Commis- 
sioners. 

{Supreme  Co/art  of  South  Carolina.    April  23, 
1889.) 

COnUTT  BOIBD — CLUU8  LOtXSST  COOTITT— MlN- 

DAittrs. 

1.  CSonnty  commissioners  go  out  of  offloa  wben 
their  successors  are  commissioned,  and  have  no 
rif(ht  to  correct  their  own  acts  done  while  in  office, 
though  their  successors  have  not  taken  possession 
of  the  office  and  records. 

2.  An  account  for  services  as  clerk  of  the  board 
of  county  commissioners  was  not  itemized,  and  was 
not  presented  to  the  board  in  office  when  rendered, 
nor  was  it  presented  to  or  filed  with  the  commis- 
sioners during  the  fiscal  year  the  services  were 
rendered,  or  the  year  next  thereafter,  as  required 
by  Cten.  St.  S.  C.  |  625,  but  was  presented  two 
years  afterwards,  uid  marked  "approved. "  Two 
yean  after  approval  a  writ  of  mandamus  to  pay 
it  was  prayed  for.  Held,  that  the  delay  was 
against  the  policy  of  the  state,  and  unreasonable, 
and  the  writ  should  be  denied. 

S.  Another  account  for  similar  services  was  pre- 
sented in  the  year  after  they  were  rendered,  and 
was  marked  "approved,  "but the  board  afterwards 
illeKaUy  attempted  to  reduce  it,  and  paid  the  re- 
duced amount.  Another  sum  was  afterwards  paid 
to  the  claimant,  but  for  what  did  not  appear. 
HeMi,  that  the  questions  whether  claimant  assent- 
ed to  the  reduction  and  payment  so  as  to  become 
bound,  and  whether  the  other  payment  was  made 
on  the  claim,  were  questions  of  fact  which  the 
court  had  not  the  means  by  the  examination  of 
witnesses  to  determine  with  sufficient  certainty  to 
authorize  a  writ  of  vumdamus,  but  that,  as  the 
claimant  had  no  remedy  except  by  Tnanirlamus, 
the  writ  should  be  denied  without  prejudice. 

W,  B.  Gruber,  for  relator.  O.  O.  Tracy, 
for  respondents. 

McOowAN,  J.  This  was  a  petition  in  the 
original  Jurisdiction  of  this  court,  flled  Jan- 
uary 7,  1889,  for  a  writ  of  mandamus,  re- 
quiring J.  H.  Knight.  J  0.  Strickland,  and 
R.  T.  King,  the  county  commissioners  of 
Colleton  county,  to  draw  their  order  on  the 
county  treasurer  of  the  county,  in  payment 
of  two  accounts  claimed  to  be  due  the  relator, 
W.  B.  Gruber,  for  services  alleged  to  have 
been  rendered  by  him  as  clerk  of  the  board 
of  county  commissioners  in  the  years  1884 
and  1885;  one  for  "balance  due  as  clerk  board 
county  commissioners  fiscal  year  1884,  125 
days,  at  81  per  day,  $125.00;"  and  the  other 
for  "balance  due  on  fiscal  year  1885."  9217, 
(less  paid  $92;)  leaving  $125;  aggregating 
$250,  which  petitioner  claimed  to  be  now  due 
and  owing.  The  commissioners  returned 
that  they  went  into  office  in  December,  1886, 
and  found  on  the  records  of  the  office  the  two 
accounts  of  the  relator.  They  were  indorsed 
as  follows :  "  Approved  Nov.  16, 1886, "  signed 
by  W.  P.  Appleby.  I.  8.  Buchanan,  and  M. 
W.  Simmons,  the  then  commissioners;  but 
just  below  on  the  accounts  were  the  further 
indorsements  as  follows,  viz.,  on  the  account 
for  1884,  these  words,  "Reopened  and  re- 
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Jected,"  and  on  the  account  for  1885,  "Re- 
opened and  approved  for  $92,"  both  dated 
December  9,  1886,  and  signed  by  two  of  the 
commissioners,  Appleby  and  Buchanan;  and 
the  records  further  show  that  upon  the  same 
day  (December  9lh)  the  commissioners  (Ap- 
pleby board)  turned  over  the  records  of  the 
office  to  their  successors,  who  organized  by 
electing  W.  A  Marshall  "chairman,"  and 
the  relator,  W.  B.  Gruber,  as  clerk,  who  it 
seems  had  also  been  "clerk"  of  the  outgoing 
Appleby  board,  and  all  the  indorsements  on 
his  claims  are  in  his  own  handwriting,  as 
well  those  which  purported  to  "reopen"  and 
reduce  them  as  those  which  originally  "ap- 
proved." It  also  appeared  that  the  sum  of 
$92,  to  which  the  two  commissioners  (Ap- 
pleby and  Buchanan)  reduced  his  claims,  was 
paid  by  the  Appleby  l)oard.  through  checks 
issued  in  favor  of  tlie  relator,  and  signed  by 
himself  aa  derk,  viz.,  one  for  $69.56,  on  No- 
vember 16,  1886,  the  day  on  which  the  ac- 
counts were  indoraed  "approved,"  and  an- 
other for  the  exact  balance  of  the  $92,  viz.,' 
$22.44,  issued  by  the  two  commissioners 
Appleby  and  Buchanan,  on  December  8, 1886, 
which  was  paid  to  another  person  on  the 
claim  of  the  relator.  It  also  appeared  that  on 
December  23, 1886,  the  Marshall  board  issued 
another  check  in  the  name  of  the  relator  for 
$74,  which  was  also  paid  to  another  person, 
but  does  not  seem  to  have  been  credited. 
Under  these  circumstances  the  respondents 
say  that  in  view  of  the  contradictory  in- 
dorsements, and  having  no  data  upon  which 
to  act  themselves,  they  could  not  conscien- 
tiously order  the  balance  of  the  accounts, 
($250;)  that  they  could  not  see  that  it  was 
their  "plain  ministerid  duty"  to  do  so,  and 
declined  to  so  order,  unless  required  to  do  so 
by  competent  authority.  The  relator  replied 
by  showing  that,  although  the  Appleby  board 
continued  to  do  business  up  to  the  9tb  of 
December,  when  their  successors  took  charge 
of  the  office,  the  Marshall  board,  their  suc- 
cessors, were  duly  commissioned  as  the  coun- 
ty commissioners  of  Colleton  county  on  De- 
cember 2,  1886 ;  and  insisted  that  after  that 
time  the  Appleby  board  were  out  of  office, 
and  even  if  all  of  those  who  had  been  county 
commissioners  had  joined  in  the  action  of 
December  9lh,  by  which  they  undertook  to 
reconsider  and  reduce  bis  claims,  such  action 
would  have  been  null  and  void,  leaving  their 
former  "approval"  unaffected,  which  he  in- 
sists shall  be  enforced  as  a  judgment  of  that 
tribunal. 

According  to  all  the  antboritiea,  the  writ  of 
mandamus  only  lies  where  there  is  a  speciBc 
legal  right  or  a  positive  ministerial  duty  to 
be  performed,  and  there  is  no  other  appro- 
priate remedy.  When  the  legal  right  is 
doubtful,  or  the  performance  of  it  rests  in 
discretion,  the  writ  of  mandamus  cannot 
rightfully  issue.  Has  the  relator  a  specific 
legal  right,  clear,  and  beyond  doubt,  to  re- 
quire the  present  board  of  county  commis- 
sioners of  Colleton  county  to  give  a  check 
for  the  payment  of  the  aggregate  balance  of 


his  accounts  ($250)  as  a  plain,  ministerial 
duty  resting  upon  them?  We  can  under- 
stand how  the  present  board  could  not  con- 
sider it  "a  plain,"  ministerial  duty  to  order 
paid  accounts  several  years  old,  which  bad 
come  down  to  them  from  a  former  board, 
bearing  the  mark  of  tbeir  "approval,"  and 
the  evidence,  also,  that  shortly  after  they  had 
"reopened  and  rejected"  one  of  the  accounts, 
and  "reopened  and  reduced"  the  other  to  $92, 
which  had  been  paid  in  full.  After  exami- 
nation here,  however,  we  have  no  difficulty 
as  to  the  second  indorsements  on  the  ac- 
counts, made  by  a  majority  of  the  outgoing 
Appleby  board  on  December  9,  1886.  That 
action  was  after  the  incoming  Marshall 
board  had  been  commissioned,  (December  2,) 
and,  as  a  matter  of  strict  law.  the  Appleby 
board  were  out  of  office,  and  had  no  right  to 
correct  tbeir  own  acts,  done  while  in  office. 
State  T.  Bryce,  11  8.  C.  344.  But,  consider- 
ing the  second  indorsements  made  by  the 
two  commissioners  as  being  without  author- 
ity of  law,  it  seems  to  us  that  it  is  at  least 
doubtful  whether  the  right  is  so  plain  and 
clear  as  to  authorize  the  writ  of  mandamus 
to  issue,  requiring  the  accounts  to  be  paid. 
The  accounts  differ  in  some  material  circum- 
stances, so  as  to  make  it  proper  that  tbey 
should  be  considered  separately. 

First,  as  to  the  account  for  $125.  This 
account  was  not  itemized  further  than  to  state 
that  it  was  for  "balance  due  as  clerk  of  the 
board  of  county  commissioners,  fiscal  year 
1884,"  $125.  It  does  not  appear  to  have 
been  presented  to  the  board  then  in  office, 
(1884.)  and  to  whom  the  services  were  ren- 
dered, but  to  their  successors  in  office,  the 
Appleby  board,  in  the  last  hours  of  their  ad- 
ministration, (November  16,  1886;)  that  is 
to  say,  it  was  not  "presented  to  and  filed  with 
the  county  commissioners"  during  the  fiscal 
year  in  which  the  services  were  rendered, 
nor  the  next  thereafter.  When  presented  it 
was  indorsed  by  the  Appleby  board  "ap- 
proved," but  within  a  short  time  thereafter 
(December  9th)  two  of  the  same  commission- 
ers made  on  it  a  second  indorsement,  "re- 
opened and  rejected."  It  does  not  appear  to 
have  been  presented  to  the  succeeding  Mar- 
shall board,  and  this  petition  to  enforce  pay- 
ment of  it  was  not  filed  until  January  7, 
1889,  after  the  Marshall  board  had  been  suc- 
ceeded by  the  present  board.  Now,  assum- 
ing that  the  character  of  the  claim  was  such 
that  the  action  of  the  Appleby  board  in  ap- 
proving it  was  g[uasi  judicial,  and  that  a  suc- 
ceeding board  had  no  right  to  review  and 
revive  the  action  of  its  predecessors  in  ap- 
proving the  claim;  and  assuming  further, 
that  a  majority  of  the  Appleby  board  could 
not,  after  their  successors  had  been  sworn  in, 
review  and  correct  the  former  action  of  their 
own  board, — we  do  not  think  that  it  neces- 
sarily follows  that  the  relator  may  at  any  fut- 
ure time,  or  under  any  and  all  circumstances, 
have  the  writ  of  mandamtu  to  enforce  pay- 
ment of  his  claim.  "The  statute  of  limita- 
tions does  not  apply  in  terms  to  a  proceeding 


Digitized  by 


v^oogle 


604 


80UTHEASTEBN  BEPOBTEB,  Yoi..  9. 


(Va. 


in  mandamtts,  but  when  there  la  unreasona- 
ble delay  the  court,  in  the  exercise  of  its  dia- 
cretion ,  may  refuse  to  issue  the  wri  t. "  State 
▼.  Kirby,  17  S.  C.  566;  State  v.  Appleby,  25 
8.  C.  103.  As  was  said  in  the  case  of  Apple- 
by, supra:  "It  is  manifestly  the  policy  of  the 
law,  in  reference  to  the  administration  of 
county  affairs,  to  keep  sepanite  and  distinct 
the  accounts  of  each  fiscal  year,  chargeable 
M  they  are  upon  the  levy  for  that  year;  and 
to  that  end  great  promptness  is  necessary  in 
the  presentation  and  settlement  of  county 
claims."  Indeed,  a  recent  act  of  the  legis- 
lature, (1882.)  now  section  625  of  the  General 
Statat(B6,  declares  that "  no  claim  against  any 
eountyof  this  state  shall  t>e  valid  and  payable 
unless  the  same  be  presented  to  and  filed  with 
the  county  commissioners  of  such  county 
during  the  fiscal  year  in  which  they  are  con- 
tracted, or  the  next  thereafter,  and  all  claims 
not  presented  and  filed  as  herein  required, 
■hall  be  forever  barred."  This  act  was  rati- 
fied on  February  3,  1882,  immediately  after 
the  decision  of  the  case  of  Richland  Co.  v. 
Miller,  16  S.  G.  236,  and  we  have  no  doubt, 
from  its  very  peremptory  terms,  that  it  was 
intended  to  cut  np,  root  and  branch,  all  coun- 
fy  claims  not  conforming  to  its  provisions. 
The  olBcial  term  of  county  commissioners  is 
short.  There  is  an  election  every  two  years, 
and  new  men,  unfamiliar  with  the  business, 
are  introduced  into  the  administration  of 
county  affairs,  and  this  affords  an  additional 
reason  why  county  claims  should  be  present- 
ed and  considered  promptly.  In  this  case  the 
account  was  not  filed  with  the  county  com- 
missioners durii^  the  fiscal  year  in  which  it 
was  contracted,  or  the  next  thereafter.  The 
application  for  mandamug  was  not  filed  un- 
tii  January,  1889, — more  than  four  years 
after  the  services  were  rendered, — more  than 
two  years  after  its  presentation  to  the  Apple- 
by l>oard,  which  placed  upon  it  the  two  in- 
dorsements first  "approved,"  and  then  "re- 
jected." Without  considering  the  last  in- 
dorsement as  legally  made  or  binding,  we 
■re  unable  to  discover  any  sufiBcient  reason, 
or,  indeed,  any  reason,  for  this  delay,  which, 
nnder  the  circumstances,  we  regard  as  against 
the  declared  policy  of  the  state,  and  "  unrea- 
sonable. "  The  mandamus  is  refused,  there- 
fore, as  to  the  account  for  services  of  clerk  of 
the  board  in  the  year  1884. 

Second.  Then  as  to  the  account  (9217)  for 
the  fiscal  year  1885.  The  circumstances  of 
this  account  are  somewhat  different  from 
that  just  considered.  This  was  for  "balance 
of  account  for  services  as  clerk  in  the  year 
1885."  It  was,  without  being  Itemized,  pre- 
sented to  the  Appleby  board  in  the  year  after 
the  services  were  rendered,  November  16, 
1886,  and  indorsed  "approved;"  but  soon 
after  (December  9th)  the  second  indorsement 
was  made  on  it  by  two  of  the  commissioners, 
purporting  to  reduce  the  claim  to  $92,  which 
was  paid.  Now,  disregarding  the  second  in- 
dorsement, as  made  without  legal  authorityt 
and  assuming  that  the  $92  were  only  re- 
ceived as  a  payment  in  part  of  the  whole 


claim,  a  balance  of  9125  would  still  remain. 
But  the  question  being  whether  the  matter 
is  so  plain  as  to  justify  the  writ  of  manda- 
mtu,  it  is  suggested  that  possibly  the  balance 
may  not  be  still  due  and  owing  by  the  county, 
but  by  arrangement  was  settled  in  full  at 
the  time  the  two  commissioners  thought  they 
had  reduced  the  claim ;  that  the  balance  of  the 
amount  to  which  they  had  reduced  it,  392, 
having  been  paid  by  their  check  in  favor  of 
the  relator,  with  his  knowledge  and  consent, 
amounted  to  a  waiver  of  the  want  of  author- 
ity on  the  part  of  the  commissioners,  and  was 
such  assent  on  his  part  as  to  bind  him,  as  in 
the  case  of  YanHook  v.  Whitlock,  26  Wend. 
54.  Besides,  it  was  admitted  that  soon  after 
this  transaction  the  Marshall  board,  on  De- 
cember 23,  1886,  paid  to  the  relator  the  sum 
of  $74.  If  that  was  paid  upon  the  claim 
under  consideration,  it  was  certainly  a  rec- 
ognition that  the  balance  of  the  account 
still  unpaid,  was  a  subsisting  legal  claim 
against  the  oou  n  ty,  notwithstand  i  ng  the  cloud 
which  had  been  cast  upon  it  by  the  second 
indorsement  and  the  receipt  of  the  amount 
to  which  it  had  been  apparently  reduced. 
But,  in  that  case,  it  seems  to  us  that  the 
amount  ($74)  should  be  credited  as  part  pi!ty- 
ment.  These,  however,  are  for  the  most 
part  questions  of  fact,  and  we  make  no  ruling 
upon  them.  This  court,  not  having  the  ma- 
chinery for  the  examination  of  witnesses, 
cannot  determine  tliem  with  the  certainty 
and  clearness  necessary  to  authorize  man^ 
damtis  for  the  payment  of  the  account,  or  any 
part  of  it.  But  as  the  relator  has  no  other 
remedy  except  hj  mandamus,  aai  as  possi- 
bly injustice  may  be  done,  the  writ  to  compel 
payment  of  the  account  for  services  as  clerk 
of  the  board  in  1885  is  refused  without  preju- 
dice. We  make  no  ruling  upon  the  questions 
for  the  lack  of  sufficient  information,  whidi 
may  be  presented  as  an  original  question  on 
the  circuit,  where  all  the  facts  may  be  satis- 
factorily ascertained.  Tlie  petition  is  re- 
fused, but  without  prejudice  as  to  the  ao- 
count  for  services  in  the  fiscal  year  of  1885. 

Simpson,  G.  J.,  and  MoIteb,  J.,  concur. 


(86  Va.  962) 

KiAOABA  Fnuc  Ins.  Go.  e.  Elliott  «t  al. 
(Sujireme  Court  cf  AptKuU  of  Vitytnta.  Jona 

iNStntXHOB. 

Defendant  insured  plaintiffs  "on  carriages,  bug- 
gies, backs,  and  harnesses,  their  own  or  sold,  un- 
til removed,  contained  in  "  a  certain  bnilding'*oo- 
cnpled  as  a  livery  and  sales  stable. "  Held,  that  the 
words  "contained  In"  were  used  to  designate  the 
osnal  place  of  deposit  of  the  property  when  not  tn 
use,  or  while  being  prepared  for  use ;  and  that  the 
{loUcy  covered  the  property  while  at  •  repair-shop, 
several  hundred  yards  from  the  stable,  for  toe 
purpose  of  being  repaired. 

Action  byEUiott&  Dobs  against  the  Niagara 
Fire  Insurance  Gompany.  Defendant  brings 
error., 

R,  0.  H.  Kean,  for  plaintiff  in  error. 
Kirkpatrick  A  Blaohford  and  Wm.  L.  Lilt, 
for  defendants  in,  error. 
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HiKTON,  J.  This  is  an  action  upon  a  pol- 
icy of  imarance  to  recover  of  the  defendant 
company  their  pro  rata  share  of  tbe  Ions 
upon  three  vehicles  which  were  destroyed 
by  fire,  in  tlie  city  of  Lynchburg,  on  the 
27tli  day  of  February,  1887 ;  the  residue  be- 
ing claimed  of  the  Fire  Aaaoointion  of  Phil- 
adelphia, a  company  in  which  the  plaintiffs 
also  held  a  policy.  At  the  time  of  the  flre 
these  vehicles  were  not  in  the  livery  and 
sales  stable  where  they  were  kept,  except 
when  in  use,  but  were  several  hundred  yards 
off,  at  a  carriage  repair-shop,  whither  they 
bad  been  sent  for  repairs.  The  language  at 
the  policy  Is  that  the  said  company,  in  con- 
sideration of  the  premium,  "does  insure  El- 
liott &  Doss  to  the  amount  of  fifteen  hun- 
dred dollars,  on  carriages,  buggies,  haclss, 
and  harness,  their  own  or  sold,  until  re- 
moved, contained  in  the  framed  metal  build- 
ing and  framed  addition  thereto,  Ko.  916 
Lynch  street,  Lynchburg,  Ya.,  occupied  as  a 
lively  and  Bides  stable. "  Under  this  state  of 
facts,  tbe  general,  and  indeed  the  only,  ques- 
tion presented  for  decision  is  whether  the 
property  destroyed  was  covered  by  the  pol- 
icy at  the  time  at  the  burning.  It  is  not 
denied  that  this  property  came  within  the 
protection  of  the  policy  as  often  as  it  was 
returned  to  the  stable,  but  it  is  argued  that 
it  was  the  purpose  of  the  company  to  indem- 
nify the  insured  for  any  loss  by  flre  in  that 
building,  and  not  elsewhere.  Now,  is  this 
so?  No  rule  is  better  settled  than  that  con- 
tracts of  this  character  must  receive  a  fair 
and  reasonable  interpretation.  To  use  the 
language  of  Nelson,  C.  J.,  in  Turley  t.  In- 
surance Co.,  25  Wend.  374,  "Its  intent  and 
substance,  as  derived  from  the  language 
used,  should  be  regarded."  But,  says  be: 
"There  is  no  more  reason  for  claiming  a 
strict  literal  compliance  with  its  t«:ms  than 
in  ordinary  contracts.  Full  legal  effect 
sboold  always  be  given  to  it,  for  the  purpose 
of  gaarding  the  company  against  fraud  or 
imposition.  Beyond  this,  we  would  be  sac- 
rificing substance  to  form, — ^following  words 
rather  than  ideas. " 

Now,  bearing  in  mind  the  observations  of 
Lord  MANsnELD  in  Pelly  v.  Royal  Exchange 
Assuranpe,  1  Burrows,  341,  that  the  insur- 
er, in  estimating  the  price  at  which  he  is 
willing  to  indemnify  the  insured,  must  have 
under  his  consideration  the  nature  of  the 
business,  and  the  usual  course  and  manner 
of  conducting  it;  and  everything  done  in  the 
usual  course  must  have  been  foreseen  and  in 
contemplation  at  the  time  he  engaged,  and 
that  he  takes  the  risk  upon  the  supposition 
that  what  is  usual  or  necessary  will  be  done. 
Should  the  words  "contained  In,"  upon 
which  the  plaintiff  in  error  rests  its  conten- 
tion, be  construed  to  restrict  the  liability  of 
tbe  company  to  the  use  of  tbe  property  at  tlie 
place  specified,  or  should  those  words,  when 
used  with  respect  to  property  of  the  kind  de- 
stroyed, be  construed  as  merely  designating 
tbe  accustomed  place  of  deposit  of  the  prop- 
erty when  not  in  use  oz  l)eing  used  for  some 


purpose  Incidental  to  its  use?  Where  mer- 
chandise kept  in  stock,  6r  carriages  kept  in 
a  carriage-maker's  establishment  for  sale, 
are  insured,  tbere  is  nothing  in  the  nature  of 
the  property  to  indicate  that  It  will  be  re- 
moved before  it  is  sold,  and  hence  the  insur- 
er may  be  supposed  to  have  underwritten 
the  policy  upon  the  idea  that  the  property 
would  be  entitled  to  whatever  protection  tbe 
character  of  the  building  and  its  siluatioii 
might  afford,  and  that  it  sliould  be  exempt 
from  the  risks  incident  to  temporary  remov- 
als, or  to  the  use  ot  the  property  at  other 
tban  the  specified  place  of  location.  But 
where  the  property  is  of  such  a  kind  that  it 
must  be  kept  in  constant  use,  and  therefore 
of  necessity  be  often  in  need  of  repairs,  no 
room  for  such  an  inference  can  exist;  and  in 
such  a  case  we  are  constrained  by  every 
principle  applicable  to  the  construction  of 
contracts  of  this  kind  to  hold  that  tbe  words 
"contained  in"  were  used  to  designate  the 
usual  place  of  deposit  for  the  property  yrhen 
not  in  use,  or  while  being  prepared  for  use. 
As  was  said  by  Adams,  J.,  in  McCluer  v.  In- 
surance Co.,  infi-a,  the  words  "cuntainedin" 
are  in  cases  of  this  kind  synonymous  with 
the  word  "kept,"  and  yet  it  would  hardly  be 
maintained  that  a  plaintiff  who  had  signed 
an  application,  in  which  he  had  said  that  h6 
kept  his  carriage  in  his  barn,  would  be  de- 
prived of  the  benefits  of  the  policy  merely 
because  at  the  moment  he  obtained  the  poli- 
cy It  was  standing  at  the  door  of  the  insur- 
er's oflBce,  and  was  there  consumed  by  fire. 
To  the  same  effect  is  the  great  current  of  au- 
thority. McCluer  V.  Insurance  Co.,  43  Iowa, 
849;  Peterson  v.  Insurance  Co.,  24  Iowa, 
494;  Noyes  v.  Insurance  Co.,  64  Wis.  415, 25 
N.  W.  Bep.  419;  Longueville  t.  Assurance 
Co.,  51  Iowa,  553,  2  N.  W.  Rep.  394;  BaU- 
road  Co.  v  Insurance  Co.,  7  Gray,  64;  Hol- 
brook  V.  Insurance  Co.,  25  Minn.  229;  Mills 
V.  Insurance  Co.,  37  Iowa,  400;  Lyons  v.  In- 
surance Co.,  14  R.  1. 109;  and  1  Wood,  Isa. 
115  et  seq.  There  is  no  error  in  the  Jadg- 
ment  complained  of,  and  it  must  be  affirmed. 


(KB  N.  O.  2S7) 

MOFFIT  O.  CiTT  OP  A8BB:nLI.S. 

OupremeCowrtofNcrthCaroUna.  May »,  1889.) 
Jails — ^iKfUBias  to  PKisoxBita — Liabiutt  of  Ho- 

SIOIPAI.  COBPORJLTIONa. 

Const.  N.  O.  art.  11,  i  6,  requires  "that  the  Btmct- 
ure  and  superintendence  of  penal  institutions  of 
tbe  state,  the  county  jails,  ana  city  police  prisons 
secure  the  health  and  comfortof  the  prisoners." 
Ck>de,  1 8464,  provides  that  sheriifs  or  jail-keepers 
shall  oleanse  prisoners'  rooms  daily,  and  famish 
prisoners  with  fuel,  and  with  wliolesome  food  and 
water.  Section  8465  provides  for  furnishing  suit- 
able bedolotbes  to  jailers  for  the  use  and  comfort 
of  prisoners,  field  that,  where  •  city  authorized 
by  law  to  boUd  a  city  prison  has  built  a  reason- 
ably comfortable  one,  and  furnished  to  the  ofBcers 
in  oharee  thereof  the  supplies  required  by  law,  it 
is  not  liable  to  a  prisoner  for  neglect  of  the  jailer 
or  attendants  to  keep  fires  or  famish  him  wiU> 
necessary  beddothing,  whereby  the  prisoner  is  in- 
jured, where  the  oity  has  no  notice  of  snoh  neg- 
lect, and  i*  not  negligent  in  overseeing  the  prison. 

Appeal  from  superior  court.  Buncombe 
county;  BoYKiN,  Judge. 
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Action  by  D.  C.  Moffit  against  the  city  of 
ABheville,  for  injuries  received  by  plaintiff 
by  being  confined  in  the  prison  of  defendant 
city,  on  a  bitterly  cold  night,  in  a  room  in 
which  a  number  of  the  window-panes  were 
broken  out,  without  fire  or  other  means  of 
heating,  and  wittiout  a  bed  or  bedclothes. 
The  defendant  asked  the  court  to  charge  the 
jury  as  follows: 

"(1)  That  before  the  plaintiff  can  recover 
in  this  action  he  must  allege  and  prove  that 
be  sustained  an  injury  whereof  the  proximate 
cause  was  the  negligence  of  the  city  defend- 
ant, or  its  authorities;  and  it  tias  not  been 
alleged,  and  there  is  no  evidence  that  such 
negligence  existed  or  was  each  proximate 
cause. 

"(2)  If  the  Joiy  shall  find  that  the  plain- 
tiff contributed  in  any  manner  to  his  own  in- 
jury, if  any  injury  he  sustained,  either  by 
drunkenness  and  walking  in  open  air  on  a 
very  cold  night  without  his  coat,  or  by  de- 
clining to  obey  the  advice  of  his  physician 
and  go  to  bed,  or  in  any  other  manner  which 
the  testimony  may  show,  then  he  is  not  en- 
titled to  recover. 

"(3)  The  defendant  was  bound  to  use  only 
ordinary  care  under  the  circumstances,  and 
there  is  no  evidence  showing  or  tending  to 
show  any  want  of  ordinary  care  on  its  part. 
If,  therefore,  the  jury  should  find  that  the 
plaintiff  was  injured  by  the  window-panes 
being  out  in  the  prison,  they  must,  in  onler 
to  render  the  defendant  liable,  show  that  this 
fact  was  known  to  the  city  authorities,  or 
that  the  windows  had  been  out  for  such  a 
length  of  time  as  they  would  ordinarily  have 
known  it;  and  of  these  things  there  is  no  evi- 
dence. If  the  jury  sliall  find  that  there  was 
no  coal  or  other  fuel  wherewith  to  build  a 
fire  sufficient,  or  that  the  fire  built  was  in- 
sufficient to  warm  the  room,  or  that  the  ma- 
chinery provided  for  warming  the  room  was 
insufficient  for  that  purpose,  they  must  fur- 
ther find,  in  order  to  render  the  defendant 
liable,  that  these  things  were  known  to  the 
city  authorities  a  sufficiently  long  time  be- 
foreliand  to  enable  them  to  remedy  the  same; 
and  of  this  there  is  no  evidence.  If  the  de- 
fendant supplied  in  the  cell  where  it  is  al- 
leged the  plaintiff  was  confined  blankets  in 
sufficient  numbers  to  provide  for  plaintiff 
under  circumstances  which  might  reasonably 
have  been  anticipated,  the  plaintiff  would 
not  be  entitled  to  recover. 

"(4)  The  plaintiff  must  satisfy  the  jury 
by  a  preponderance  of  evidence  at  least  that 
the  injury  he  sustained,  if  any,  was  the  prox- 
imate result  of  the  negligence  of  the  defend- 
ant, and  if  the  jury  shall  be  of  opinion  that 
such  injury  was  brought  about  even  in  part 
by  the  negligent  acts  of  the  plaintiff,  whether 
in  going  about  witiiout  his  coat  in  cold 
weather  or  otherwise,  the  plaintiff  would  not 
be  entitled  to  recover,  but  in  order  to  such 
recovery  the  jury  must  be  satisfied  by  a  pre- 
ponderance of  the  evidence  that  the  exposure 
of  the  plaintiff  in  the  ptrison,  and  without  bis 
fault,  was  the  sole  cause  of  his  Injury,  not 


in  any  way  aided  by  anytliing  else  wherein 
the  plaintiff  failed  to  exercise  ordinary  care. 
The  plaintiff  must  be  without  fault  in  that 
regard,  and  take  suih  Citre  of  himself  as  a 
man  of  ordinary  prudence  would,  in  order  to 
entitle  him  to  recover.  The  city  can  be  lia- 
ble to  plaintiff  in  no  event  except  for  its  own 
negligence.  It  cannot  be  liable  for  the  tor- 
tious negligence  of  its  police  officers. 

"(5)  If  tlie  plaintiff  sustained  an  injury 
by  reason  of  the  failure  of  the  defendant  to 
anticipate  and  provide  against  an  extraordi- 
nary cold  night,  he  cannot  recover  therefor. 
Before  the  plaintiff  can  recover  for  an  injury 
be  must  show  by  a  preponderance  of  evi- 
dence tliat  the  injury  was  the  ordinary  or 
probable  consequence  of  the  act  complained  of. 

"(6)  If  the  plaintiff  might  have  avoided 
the  consequence  of  the  act  of  defendant,  if 
such  act  existed,  by  the  exercise  of  ordinary 
care,  he  cannot  recover. 

"(7)  If  a  wrong  and  resulting  damage  are 
not  known  by  coinmon  experience  to  be  nat- 
urally and  usually  in  sequence,  and  the  dam- 
age does  not,  according  to  the  ordinary  course 
of  events,  follow  from  the  wrong,  then  the 
wrong  and  the  damage  are  not  sufficiently 
conjoined  or  concatenated  as  cause  and  effect 
to  support  an  action.  It  is  not  only  requisite 
that  the  damage  actually  or  inferentially 
should  be  suffered,  but  this  damage  must  be 
the  legitimate  consequence  of  the  tiling  amiss. 
If  an  injury  has  resulted  in  consequence  of  a 
certain  wrongful  act  or  omission,  but  only 
through  or  by  means  of  some  intervening 
cause,  from  which  last  cause  the  injury  fol- 
lowed as  a  direct  and  immediate  consequence, 
the  law  will  refer  the  damage  to  the  last  or 
proximate  cause,  and  refuse  to  trace  it  to 
that  which  was  more  remote." 

The  court  refused  these  prayers  for  in- 
structions, except  as  they  are  embraced  in 
the  charge  given  hereinafter,  and  the  defend- 
ant excepted.  The  court  charged  the  jury 
as  follows:  "The  plaintiff  must  prove  by  the 
preponderance  of  the  evideuce  that  the  injury 
that  be  sustained  was  the  immediate  and 
proximate  result  of  the  negligence  of  the  de- 
fendant. It  must  appear  from  the  testimony 
that  the  imprisonment  of  the  plaintiff  by  the 
defendant,  and  the  carelessness  or  neglect 
of  defendant  or  its  agents  in  providing  suf- 
ficient bedciotbing,  or  properly  heating  the 
prison,  or  failing  to  supply  the  windows 
with  panes,  resulted  in  the  injury  which 
plaintiff  alleges  he  has  sustained.  If  there 
appears  to  be  any  cause  independent  of  the 
conduct  of  defendant,  and  intervening  be- 
tween the  acts  and  omissions  complained  of 
and  the  injury  to  which  the  same  may  be  re- 
ferred and  traced,  the  plaintiff  cannot  re- 
cover. If  the  injury  is  the  naturaland  usual 
result  of  the. act  or  omission  of  defendant, 
and  the  plaintiff  be  without  fault  himself, 
there  may  be  a  recovery.  In  determining 
the  cause  of  plaintiff's  injury,  the  jury  may 
consider  whether  the  plaintiff  exercised  pru- 
dence and  ordinary  care,  such  as  would  sug- 
gest themselves   to  prudent  and  cautious 
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men  in  the  preservation  of  their  health  and 
bodies.  If  the  injury  may  be  attributed 
to  the  negligence  of  plaintiff  upon  the  oc- 
casion referred  to  in  imbibing  intoxicating 
liquor  excessively,  and  in  exposing  himself 
to  the  inclemency  of  the  weather  without 
suitable  or  necessary  clothing,  or  if  the  saiU 
injury  resulted  from  bis  Inattention  to  his 
person  after  the  imprisonment,  the  plain- 
tiff cannot  recover,  except  as  hereinafter 
explained.  The  plaintiff,  however,  can  re- 
cover, though  he  was  in  fault  himself  to 
some  extent,  if  the  injury  complained  of  could 
not  have  been  avoided  by  the  exercise  of  or- 
dinary care  on  his  part.  When  the  negli- 
gence of  the  defendant  is  the  proximate 
cause  of  the  injury,  and  the  negligence  of 
the  plaintiff  is  remote,  consisting  of  some 
act  oromission  on  his  part  not  occurring  at  the 
time  the  injury  is  such,  the  plaintiff  may  re- 
cover. It  is  the  duty  of  the  defendant  to  pro- 
vide for  the  comfort  of  its  prisoners  in  a  rea- 
sonable manner.  It  was  its  duty  to  furnish 
everything  essential  and  necessary  to  accom- 
plish this.  These  necessities  must,  of  course, 
conform  to  the  exigencies  of  the  time  and  sea- 
son. There  must  be  proper  ventilation,  suffi- 
cient bedclothing,  suitable  beating  apparatus, 
operated  as  occasion  may  demand.  The  cell 
must  be  protected  in  such  a  manner  as  to  pre- 
vent the  inblowing  of  cold  winds  of  winter. 
The  prisoner  must  be  treated  in  a  humane 
manner.  If  the  defendant  has  neglected  its 
duty  in  respect  of  any  of  these  requirements, 
and  injnry  has  been  sustained  by  the  plain- 
tiff by  reason  thereof,  he  is  entitled  to  be 
compensated  therefor.  The  defendant  would 
not  be  required  to  provide  against  unfore- 
seen, unusual,  and  extraordinary  exigencies 
such  as  might  not  be  reasonably  anticipated. 
If,  therefore,  the  injury  of  the  plaintiff  may 
be  attributed  to  circumstances  attending 
his  imprisonment  which  could  not  have 
been  reasonably  anticipated  and  provided  for 
by  the  defendant,  the  plaititiff  could  not  re- 
cover damage.  It  was  the  duty  of  the  plain- 
tiff to  conduct  himself  prudently,  and,  if  he 
did  not  do  so,  and  failed  to  exercise  ordinary 
care  and  prudence,  the  defendant  is  entitled 
to  a  verdict.  If  the  injury  sustained  by  the 
plaintiff  resulted  from  the  carelessness  of  the 
defendant  or  its  officers,  and  its  failure  to 
provide  sufficient  and  suitable  means  to  in- 
sure his  comfort  and  safety,  then  the  defend- 
ant is  responsible,  and  damages  may  be 
awarded  to  the  plaintiff  as  a  compensation. 
Although  the  illness  of  the  plaintiff  may  not 
have  resulted  from  the  imprisonment  as  al- 
leged, still  tlie  plaintiff  would  be  entitled  to 
compensation  for  any  sufferings  and  pains 
he  may  have  endured  during  the  time  of  his 
incarceration  by  reason  of  the  negligence  of 
the  defendant. "  To  this  charge  as  given  de- 
fendant excepted.  The  jury  found  inanswer 
to  the  first  issue,  "Yes;"  in  answer  to  the 
second  issue,  "No;"  and  in  answer  to  the 
third  issue,  "One  thousand  four  hundred 
and  fifty-eight  dollars  and  fifty,  cents." 
ludgment  for  plaintiff.    Defendant  appealed. 


F.  A.  Sarulley  and  Theo.  F.  Davidiion,  for 
appellant.  J.  3f.  Qndger,  Jr.,  and  Gudger 
&  Carter,  for  respondents. 

Avert,  J.  The  liability  of  cities  and 
towns  for  the  negligence  of  their  officers  or 
agents  depends  upon  the  nature  of  the  power 
that  the  corporation  is  exercising  when  the 
damage  complained  of  is  sustained.  A  town 
acts  in  the  dual  capacities  of  an  imperium  in 
itnperio,  exercising  governmental  duties,  and 
of  a  private  corporation  enjoying  powers  and 
privileges  conferred  for  its  own  benefit. 
When  such  municipal  corporations  are  act- 
ing (within  the  purview  of  their  authority) 
in  their  ministerial  or  corporate  character  in 
the  management  of  property  for  their  own 
profit,  or  in  the  exercise  of  powers  assumed 
voluntarily  for  their  own  advantage,  they 
are  impliedly  liable  for  damage  caused  by  the 
negligence  of  officers  or  agents  subject  to 
their  control,  although  they  may  be  engaged 
in  some  work  that  will  inure  to  tbe  gen- 
eral benefit  of  the  citizens  of  tbe  municipal- 
ity. Shear.  &  R.  Neg.  §8  125,  126;  2  DilL 
Mun.C!orp.  8§  966,  968;  2Thomp.  Neg.  734; 
Meares  v.  VVilniington,  9  Ired.  73;  Wright 
V.  City  of  Wilmington.  92  N.  C.  156;  Whart 
Neg.  §  190;  10  Meyers.  Fed.  Dec.  §  2327. 
The  grading  of  streets,  the  cleansing  of  sew- 
ers, and  keeping  in  safe  condition  wharves, 
from  which  the  corporation  derives  a  profit, 
are  corporate  duties.  Whit.  Smith  Neg.  122; 
Barnes  v.  District  of  Columbia,  91  U.  S. 
540-557 ;  Weightman  v,  Washington,  1  Black, 
89;  Whart.  Neg.  §  262.  On  the  other  band, 
when  a  city  or  town  is  exercising  the  judi- 
cial, discretionary,  or  legislative  authority 
conferred  by  its  charter,  or  is  discharging  a 
duty  imposed  solely  for  the  benefit  of  the 
public,  it  incurs  no  liability  for  the  negli- 
gence of  its  officers,  though  acting  under 
color  of  office,  unless  some  statute  (expressly 
or  by  necessary  implication)  subjects  the  cor- 
poration to  pecuniary  responsibility  for  such 
negligence.  Hill  v.  Charlotte,  72  N.  C.  55; 
State  V.  Hall,  97  N.  C.  474;»  2  Dill.  Mun. 
Corp.  §§  965, 975;  Dargan  v.  Mayor,  31  Ala. 
469;  Cityof  Kichmond  v.Long.l?  Grat.375; 
Stewart  v.  New  Orleans,  9  IJa.  Ann.  461; 
Whart.  Neg.  §§  191, 260;  Hill  v.  City  of  Bos- 
ton, 122  Mass.  344;  Shear.  &  R.  Neg.  §  129. 
As  illustrations  of  the  principle  last  stated,  it 
has  been  held  that  a  city  is  not  answerable  in 
damages  fur  an  assault  with  excessive  force, 
committed  by  a  police  officer  in  the  attempt 
to  enforce  a  city  ordinance,  or  for  the  negli- 
gent or  unnecessary  killing  by  a  peace  officer 
of  a  cityof  one  whom  he  is  attempting  right- 
fully to  arrest.  Many  cases  illustrating  by 
example  tbe  principle  that  municipal  cor- 
porations are  exempt  from  liability  when  ac- 
ting as  agents  of  the  state,  and  exercising 
governmental  power,  will  be  found  collected 
in  Danaher  v.  City  of  Brooklyn,  4  N.  Y. 
Supp.  312.  The  plaintiff  was  arrested  for 
an  assault,  committed  in  presence  of  the 
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peace  officer  of  the  city  who  arrested  him, 
and  the  officer  was  unquestionably  exercising 
a  right;  in  fact,  discharging  a  duty  to  the 
pubUc.  Code.  §§  3808,  8810,  3811.  3818; 
Priv.  Laws  1883,  c.  Ill,  §  59.  The  city  of 
Asheville  was  not,  therefore,  answerable  in 
damages  to  the  plaintiff  for  any  violence  or 
negligence  on  the  part  of  its  officials  towards 
him  up  to  the  moment  when  he  was  com- 
mitted to  the  city  prison. 

When  we  follow  the  plaintiff  across  the 
portal  of  the  prison,  we  are  confronted  with 
the  new  question  whether  there  is  any  pro- 
vision of  law  creating  a  liability  (expressly 
or  by  implication)  on  the  part  of  the  city  for 
injury  to  the  health  of,  or  for  the  bodily  suf- 
fering of,  the  plaintiff,  caused  by  the  neglect 
of  the  city  or  its  agents  in  the  construction 
of  the  prison,  or  the  subsequent  superintend- 
ence of  it.  Section  6,  art.  11,  of  the  consti- 
tution, and  section  3464  of  the  Code,  are  as 
follows:  Const.  §  6,  art.  11.  "It  shall  be 
required  by  competent  legislation  that  the 
structure  and  superintendence  of  penal  in- 
sUtntions  of  the  state,  the  county  jails  and 
city  police  prisons,  secure  tbeh  ealth  and  com- 
fort of  the  prisoners,"  etc.  Code,  §  8464: 
"The  sheriff  or  keeper  of  any  jail  shaU  every 
day  cleanse  the  room  of  the  prison  in  which 
any  prisoner  shall  be  confined,  and  cause  all 
filth  to  be  removed  therefrom;  and  shall  also 
furnish  the  prisoner  a  plenty  of  good  and 
wholesome  water,  three  times  in  every  day; 
and  shall  find  each  prisoner  f  nel,  one  pound 
of  wholesome  bread,  one  pound  of  good 
roasted  or  trailed  flesh,  and  every  necessary 
attendance."  Section  3465  of  the  Code  im- 
poses upon  the  county  commissioners  the 
duty  of  purchasing  "anuml>erof  good,  warm 
blankets,  or  other  suitable  bedclothes,  which 
shall  be  securely  preserved  by  the  jailer,  and 
furnished  to  the  prisoners  for  their  use  and 
comfort,  as  the  season  or  circumstances  may 
require."  It  is  not  necessary  to  decide 
whether  the  substitution  in  the  Code  of  the 
term  "keeper  of  any  jail,"  instead  of  "keep- 
er of  any  public  prison, "  (in  section  9,  c.  89, 
Battle's  Bevisal,  quoted  in  Lewis  v.  City  of 
Raleigh.  77  N.  C.  229,)  limits  the  responsibil- 
ity of  towns,  or  whether  "jail,"  as  the  ge- 
neric term,  includes  every  kind  of  prison,  or 
whether  section  3465  of  the  Code  applied  to 
police  prisons  at  all.  The  aldermen  of  Ashe- 
ville were  vested  with  authority  to  erect  a 
city  prison  by  section  47,  c.  Ill,  Friv.  Laws 
1883,  if  they  did  not  have  the  power  by  im- 
plication under  the  general  law  in  reference 
to  towns;  and  when  they  built  the  police 
guard-house  in  tiie  exercise  of  their  power 
the  city  became  as  fully  amenable  for  its 
proper  structure  and  superintendence,  as  the 
general  assembly  was  required  by  the  consti- 
tution to  make  it  answerable  by  competent 
legislation.  Thedefendant,  in  the  discharge  of 
its  judicial  duties,  could  not  have  incurred  any 
liability  in  any  view  of  the  case,  but  for  tlie  ex- 
press provisions  of  the  constitution  and  laws. 
2  Dill.  Mun.  Corp.  g  975,  (773;)  Hill  v.  Char- 
lotte, supra.    By  a  well-known  role,  tliere- 


fore,  the  law  imposing  this  responsibility  on 
such  municipal  corporations  for  the  proper 
structure  and  superintendei^ce  of  their  pris- 
ons must  be  construed  strictly.  We  hold 
that  the  defendant  is  liable  in  damages  only 
for  a  failure  either  to  so  construct  its  prison, 
or  so  provide  it  with  fuel,  bedclothing,  heat- 
ing apparatus,  attendance,  and  other  things 
necessary,  as  to  secure  to  the  prisoners  com- 
mitted to  it  a  reasonable  degree  of  comfort, 
and  protect  them  from  such  actual  bodily 
suffering  as  would  Injure  their  health.  If 
the  aldermen  of  the  dty  built  a  reasonably 
comfortable  police  prison,  and  afterwards 
furnished  to  those  who  had  Immediato  charge 
of  it  everything  that  was  essential  to  prevent 
bodily  suffering  on  the  part  of  prisoners  from 
excessive  oold,  or  heat,  or  hunger,  and  to 
protect  their  health,  the  city  would  not  be 
liable,  even  if  the  suffering  or  sickness  of  the 
plaintiff  was  caused  by  neglect  of  the  jailer, 
the  policemen,  or  the  attendants,  to  keep  the 
fires  burning  all  night,  or  to  give  the  plain- 
tiff the  necessary  bedclothing  furnished  to 
them.  Shear.  &  B.  Neg.  §  139,  and  noto  2. 
The  word  "superintendence"  means  over- 
sight or  inspection,  and  was  intended,  as 
used  in  the  constitution,  to  impose  upon  the 
governing  officials  of  a  municipal  corpora- 
tion tlie  duty  of  exercising  ordinary  care  in 
procuring  articles  essential  for  tlie  health 
and  comfort  of  prisoners,  and  of  overlooking 
their  subordinates  in  immediate  control  of 
the  prisons,  (so  far  at  least  as  to  replenish 
the  supply  of  such  necessary  articles  when 
notitied  that  they  are  needed,)  and  of  employ* 
ing  such  agents,  and  raising  and  appropriat- 
ing such  amounts  of  money,  as  may  be  nec- 
essary to  keep  the  prison  in  such  condition  aa 
to  secure  the  comfort  and  health  of  the  in- 
mat>-s.  Threadgill  v.  Commissioners,  99  X. 
C.352.'  The  rule  in  reference  to  the  liability 
of  counties  for  torts  is  always  the  same  aa 
that  which  applies  to  cities  and  towns  when 
exercising  governmental  duties.  Counties 
are  never  answerable  in  damages  for  torts 
unless  made  so  by  the  provisions  of  some 
statuto,  either  expressly  or  by  necessary  im- 
plication. Bowditch  V.  Boston,  4  Cliff.  323; 
2  Dill.  Mun.  Corp.  §§  963,  965.  In  Thread- 
gill  V.  Commissioners,  supra.  Chief  Justice 
■Smith,  for  this  court,  after  laying  down  the 
rule  that  a  county  is  required  to  provide 
money  to  repair  public  buildings  other  than 
prisons  by  the  provisions  of  the  Code,  §  707, 
subs.  5-7,  says:  "The  doctrine  is  that,  while 
these  corporate  agencies  must  provide  the 
means  and  employ  the  men  to  perform  such 
duties,  they  are  not  personally  and  by  ttieir 
own  labor  to  perform  such  menial  service, 
and  the  default  to  make  them  liable  must  be 
in  neglecting  to  exercise  their  authority  in 
the  use  of  labor  and  money  for  that  purpose, 
and  so  it  must  be  charged  to  make  a  cause  of 
action  against  them."  It  Is  true  that  this 
language  was  used  in  reference  to  the  liabil- 
ity imposed  by  the  Code  upon  tiie  board  of 
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eommlsslonen,  as  representing  the  county, 
for  a  failure'  to  have  the  public  privies 
cleaned,  and  allowing  them  to  become  a  nui- 
sance. But  the  reasoning  and  the  principle 
apply  to  the  general  du^  of  building  and 
overlooking  prisons,  imposed  by  the  consti- 
tution upon  counties  and  towns  in  the  very 
same  language;  and  the  statutes  (Code,  §§ 
3464,  8465)  are,  if  there  is  any  difference, 
more  stringent  as  to  the  duty  of  county  .com- 
missioners and  county  Jailers  in  providing 
and  caring  for  prisoners  in  the  county  jails 
than  they  are  towards  town  authorities  and 
keepers  of  police  prisons.  However  the  gen- 
eral question  of  the  liabilities  of  counties  by 
virtue  of  this  legislation  may  hereafter  be 
settled,  we  may  safely  say  that  neither  coun- 
ties nor  towns  can  be  required  as  a  general 
rule  to  answer  in  damages  for  injuries  to 
prisoners  caused  by  the  neglect  of  their  re- 
spective jailers,  policemen,  or  guards  who 
may  have  immediate  charge  and  custody  of 
them,  and  of  which  the  governing  officials  of 
the  corporation  had  no  notice.  We  think 
that  where  window  glass  in  the  window  of  a 
police  prison  has  been  broken,  end  the  bed- 
clotbing  furnished  for  its  inmates  has  been 
destroyed,  but  the  governing  officers  of  the 
town  are  not  shown  to  have  had  actual  no- 
tice of  the  breaking  or  destruction,  or  to  have 
been  negligent  in  omitting  to  provide  for 
such  oversight  of  the  prison  as  would  natu- 
rally be  expected  to  give  them  timely  infor- 
mation of  its  condition,  there  is  not  such  a 
failure  in  discharging  the  duties  of  construc- 
tion or  superintendence  as  to  subject  the  cor- 
poration to  liability.  We  do  not  wish,  how- 
ever, to  be  understood  as  intimating  that  a 
city  or  town  would  not  be  liable,  if  it  should 
retain  incompetent  or  careless  jailers  or  serv- 
ants after  notice  of  their  character,  for  dam- 
ages caused  by  their  negligence,  though  the 
question  is  not  directly  presented  in  this  case. 
It  naturally  follows  from  giving  our  sanc- 
tion to  the  principles  already  stated  that  we 
should  hold  that  the  judge  below  erred  in 
refusing  to  give  the  third  instruction  asked, 
and  in  telling  the  jury,  in  lien  of  the  charge 
asked :  First.  "  It  m  ust  appear  from  the  tes- 
timony that  the  imprisonment  of  the  plain- 
tiff by  the  defendant  and  the  carelessness 
or  neglect  of  the  defendant  or  its  agents  in 
providing  sufficient  t>eddothing  or  properly 
heating  the  prison,  or  failing  to  supply  the 
windows  with  panes,  resulted  in  the  injury 
which  plaintiff  alleges  he  has  sustained." 
Second.  "If  the  injury  sustained  bytheplain- 
tiff  resulted  from  the  carelessness  of  the  de- 
fendant or  its  officers,  and  its  failure  to  pro- 
vide sufficient  and  suitable  means  to  insure 
his  fiomfort  and  safety,  then  the  defendant 
is  responsible,  and  damages  may  be  awarded 
to  the  plaintiff  as  compensation,"  etc.  Act- 
ing under  the  instruction  given,  it  may  be 
that  the  jury  believed  from  the  evidence 
that  tlie  sickness  and  suffering  of  the  plain- 
tiff were  caused  by  the  failure  of  the  keeper 
of  the  prifon  to  make  a  fire  in  a  stove — 
though  he  liad  an  abundance  of  fuel — pro- 


vided by  the  proper  anthorities  of  the  dty. 
The  case  of  Lewis  v.  City  of  Raleigh,  supra, 
was  one  in  which  the  plaintiff  was  arrested 
for  a  violation  of  a  city  ordinance,  which  is 
made,  by  section  3820  of  the  Code,  a  criminal 
offense,  and  therefore  it  is  very  similar  to 
this.  But  it  is  distinguishable  in  that  the 
plaintiff,  Lewis,  was  confined  in  a  narrow 
cell — 8x14 — located  in  a  cellar  under  the 
market-house,  with  no  window  and  no  ven- 
tilation except  a  grate  in  the  door  that  opened 
on  an  under-ground  passage  with  a  window 
at  one  end,  lighted  through  a  grate  on  the 
sidewalk.  Reviewing  the  admitted  facts.  Jus- 
tice Reade,  for  the  court,  said:  "It  was  an 
impossibility  that  such  a  place  could  <  secure 
health  and  comfort,'  in  the  language  of  the 
constitution,  or  that  It  could  be  ■  clean,'  in  the 
language  of  the  statute." 

On  the  trial  below  there  was  a  great  deal 
of  testimony  tending  to  show  that  the  prison 
of  the  defendant  was  well  constructed  for 
health  and  comfort,  and  was  provided  with 
bedclothing,  fuel,  stoves,  and  everything 
necessary  to  secure  a  reasonable  degree  cS 
comfort  and  protect  health.  Counsel  on  the 
argument  cited  Bunch  v.  Edenton,  90  N.  G. 
431,  in  support  of  the  contention  that  the  ev- 
idence established  the  accouutaMlity  of  the 
defendant.  The  plaintiff  there  brought  his 
action  to  recover  damages  for  an  injury 
caused  by  his  falling  into  an  excavation  near 
the  sidewalk  in  the  town  of  Edenton.  Jus- 
tice Mebrikon,  in  delivering  the  opinion  of 
the  court,  adverted  to  the  distinction  we  have 
drawn  between  the  corporate  and  govern- 
mental  powers  of  a  town,  and  cited  Lewis  v. 
City  of  Raleigh,  supra,  and  Hill  v.  Charlotte, 
supra,  as  illustrations  of  the  two  classes  of 
cases.  The  law  required  ttiat  the  commission- 
ers  "  shall  provide  for  keeping  i  n  proper  repair 
the  streets  and  bridges  in  the  town."  Code, 
§  3808.  The  court,  construing  the  law,  said: 
"And  proper  repair  implies  also  that  all 
bridges,  dangerous  pits,  embankments,  dan- 
gerous walls,  and  the  like  perilous  places  and 
things,  very  near  and  adjoining  the  streets, 
shall  be  guarded  against  by  proper  railings 
and  barriers. " 

It  is  not  necessary  that  we  sliould  pass 
upon  the  exception  to  the  evidence  of  Dr. 
Reagan,  who  testified  as  an  expert,  yet  we 
would  suggest  a  careful  examination  of  the 
rule  laid  down  in  State  v.  Bowman,  78  N.  C. 
609,  in  framing  questions  for  the  witness  in 
any  future  trial. 

For  the  error  pointed  out  in  the  charge  to 
the  jury  the  defendant  is  entitled  to  a  new 
trial. 


(103  N.  C.  883) 

State  e.  Houston. 

(Supreme  Cowrt  of  North  Carolina.    May  18, 
1889.) 

PSBJUBT — ^IKTDIOTMBNT. 

The  oath  prescribed  by  Code  N.  C.  1 8881,  for  aa 
applicant  for  registry  as  a  voter,  by  which  he 
swears  that  he  is  a  "  duly-qualified  elector, "  is  con- 
fined to  the  qualifications  for  suffrage  set  out  in 
CoDst  N.  C.  art  0,  $  1,  and  an  indictment  for  per- 
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lury  of  one  who  takes  the  oath,  on  the  ground 
that  he  has  previously  lost  his  right  to  vote  by 
reason  of  being  convicted  of  larceny,  should  be 
quashed. 

Appeal  from  Buperior  court,  Buncombe 
county;  J.  H.  Merrimon,  Judge. 

Indictment  of  Houston,  for  perjury  In 
swearing  before  a  registrar,  when  making 
application  to  be  registered  as  a  voter,  pre- 
paratory to  tlie  exercise  of  the  electoral  fran- 
chise, that  he  was  "a  duly-qualiQed  voter," 
vhen  in  fact  he  was  not  so  duly  qualifled  and 
entitled  to  be  registered;  he  having  been 
tiieretofore  convicted  of  larceny  by  the  ver- 
dict of  a  jury  upon  which  judgment  had 
been  suspended.  A  motion  to  quash  the  in- 
dictment was  allowed  on  the  ground  of  its 
insufficiency  in  form  to  warrant  a  conviction 
and  sentence,  and  the  state  appeals. 

T.  F.  Davidson,  Atty.  Gen.,  for  the  State. 

Davis,  J.  The  oath  administered  is  con- 
tained in  section  2681  of  the  Code,  and  is  in 

these  words:  "I, ,  do  solemnly  swear 

that  I  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  the 
state  of  North  Carolina ;  that  I  have  been  a 
resident  of  the  state  of  North  Carolina  for 

twelve  months,  and  of  the  county  of 

for  ninety  days;  that  I  am  a  duly-qualilied 
elector,  and  that  I  have  not  registered  for 
this  election  in  any  other  precinot,  and  that 
I  am  an  actual  and  bona  fide  resident  of 
township;  so  help  me  God." 

The  inquiry  that  presents  itself  is  as  to  the 
meaning  and  force  of  the  words  "a  duly- 
qualified  voter,"  contained  in  said  oath,  in 
the  taking  of  which  the  perjury  is  alleged 
to  have  been  committed;  and  whether,  in 
their  connection,  they  embrace  more  than  the 
original  conditions,  on  which  depended  the 
right  to  be  admitted  to  the  registry  as  a 
competent  voter.  There  is  an  omission  in 
the  form  of  the  oath  of  some  of  the  essential 
requisites  prescribed  in  the  constitution, 
such  as  naturalization  of  one  alien-born, 
wliicb  the  term  may  supply;  and  thus  the 
oath  is  confined,  as  suggested,  to  those  indis- 
pensable qualifications  set  out  in  the  consti- 
tution, art.  6,  §  1,  and  does  not  extend  to 
the  loss  of  the  franchise  consequent  upon 
the  commission  of  and  conviction  for  crime. 
This  construction  is  supported  by  the  form 
of  tlie  oath  directed  to  l>e  taken,  under  sec- 
tion 2684,  where  a  registered  voter  is  chal- 
lenged. It  is  made  the  duty  of  the  judges  to 
explain  to  the  person  offering  to  vote  tlie  re- 
quired qualifications,  and  to  ascertain  by  ex- 
aminatiun  if  he  possesses  them,  and  then  to 
admiuisterthe  oath  therein  set  out,  in  which, 
among  other  specific  prerequisites,  are  the 
words,  "that  you  are  not  disquidified  from 
voting  by  the  constitution  and  laws  of  this 
state."  In  the  former,  the  voter  swears  to 
his  possessing  tlie  qualifications  of  an  elector; 
in  the  latter,  that  he  has  not  lost  the  right 
by  any  provision  in  the  constitution  and 
uniter  the  law  wliich  takes  it  from  him.  The 
last  outh  points  distinctly,  as  the  first  does 


not,  to  the  disqualification  which  may  arise 
under  the  constitution.  We  are  therefore  of 
the  opinion  that  the  oath  administered  to  tlie 
defendant  did  not  embrace  the  alleged 
grounds  of  disqualification,  and  that  for  this 
reason  there  was  no  error  in  the  ruling,  of 
his  honor  in  quashing  the  indictment. 

SuiTH,  C.  J.  Concurring  in  the  opinion 
of  the  court  that  no  false  oath  has  been  taken 
in  this  case  upon  the  allegations  contained 
in  the  indictment,  I  think,  and  in  this  my 
convictions  are  strong,  the  ruling  may  be 
sustained  on  the  ground,  as  I  understand  the 
record,  upon  which  it  was  predicated  in  the 
court  below,  and  this  is  that  a  judgment 
upon  conviction  is  essential  to  the  depriva- 
tion of  the  electoral  franchise.  The  section  of 
the  constitution  in  question,  after  enumer- 
ating the  required  qualifications  for  a  voter, 
proceeds  to  say:  "But  no  person  wlio,  upon 
conviction  or  confession  in  open  court,  shall 
be  adjudged  guilty  of  felony  or  any  other 
crime  infamous  by  the  laws  of  this  state,  and 
hereafter  committed,  shall  be  deemed  an 
elector,  unless  such  person  shall  be  restored 
to  the  riglits  of  citizenship  in  a  manner  pre- 
scribed by  law."  Now,  upon  a  fair  and  rea- 
sonable interpretation  of  this  highly  penal 
clause,  whicli,  besides  the  punishment  in- 
flicted for  the  crime,  affixes  the  personal  dis- 
ability, can  it  be  extended  to  a  mere  verdict 
establisliing  guilt,  or  do  these  consequences 
follow  the  rendition  of  the  judgment,  and 
result  from  it?  The  able  and  efiicient  attor- 
ney general  contends  that  the  convictioa 
alone  and  of  itself  is  sufilcient,  without  fur- 
ther action  in  the  cause,  to  annex  to  the  per- 
son of  the  elector  the  specified  disqualifica- 
tions, and  withdraws  from  him,  at  once,  the 
right,  as  a  voter,  to  participate  in  any  elec- 
tion thereafter  held  for  the  choice  of  public 
officers,  or  for  any  other  purpose  affecting 
the  int^ests  of  the  public.  In  support  of 
this  view  are  cited  and  relied  on  the  cases  of 
Cora.  V.  Lockwood,  109  Mass.  325,  and  State 
V.  Alexander,  76  N.  0.  231. 

Tlie  cases  have  one  feature  in  common, 
and  refer  to  the  exercise  of  executive  clem- 
ency towards  the  convicted  criminal,  tn  mit- 
ericordia.  The  case  from  Massachusetts  puts 
a  meaning  upon  the  word  "conviction"  timt 
confines  it  to  the  action  of  the  jury  alone. 
Yet  when  the  resUIts  are  to  reach  beyond  the 
punishment  proper  prescribed  for  the  of- 
fense, and  work  a  change  in  the  political 
status  of  the  offender, — a  deprivation  of  per- 
sonal rights, — the  opinion  pauses,  and  the 
eminent  judge  (Gray)  who  delivers  it  us<.-s 
this  qualifying  language:  "When,  indeeJ. 
tlie  word  'conviction'  is  used  to  descrilw 
the  effect  of  the  guilt  of  the  accuse.!,  m  ju- 
dicially proved  in  one  case  when  pleaded  or 
given  in  evidence  in  anotlier,  it  is  someUmes 
used  in  a  more  comprehensive  sense,  includ- 
ing the  judgment  of  the  court  u{)On  the  ver- 
dict or  contession  of  guilt;  as,  for  instance, 
in  speaking  of  the  plea  of  autriifots  co/»rW. 
or  of  the  effect  of  guilt  judiciously  ascer- 
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tained  as  a  disqualification  of  the  convict. " 
lie  proceeds  to  give  tliis  meaning  to  the 
word,  when  in  tlie  constitution  it  is  provided 
that  no  person  convicted  of  bribery  or  cor- 
ruption in  obtaining  an  election  or  appoint- 
ment "shall  bold  a  seat  in  the  legislature,  or 
any  oflSce  of  trust  or  importance  in  the  state 
government." 

I  see  no  just  reason  foi  distinguishing  in 
principle  the  consequences  flowing  from  the 
criminal  act,  in  the  conditions  under  which, 
and  the  proof  by  which,  they  are  to  be  ex- 
tended to  the  disability  to  give  evidence  and 
the  disability  to  vote.  In  my  opinion,  the 
same  rule  must  govern  in  each.  The  doc- 
trine is  that  the  party,  in  case  of  incompeten- 
cy to  testify,  (in  the  language  of  Mr.  Green- 
leaf,)  "must  have  been  legally  adjudged 
guilty  of  the  crime, "  (the  very  words  used 
in  the  constitution ;)  "and  this  is  not  done  in 
rendering  the  verdict,  for  it  is  the  judgment, 
and  that  only,  which  is  received  as  the  Ipgal 
and  conclusive  evidence  of  the  party's  guilt 
for  the  purpose  of  rendering  him  Incompe- 
tent totestify."  1  Greenl.  Ev.  |§  374  and 
375.  In  the  wonls  of  Lord  Mansfield, 
spoken  in  Lee  v.  Gansel,  Cowp.  3:  "A  con- 
viction upon  a  clmige  of  perjury  is  not  suffi- 
cient, unless  followed  by  a  judgment.  I 
know  of  no  case  where  a  conviction  alone 
has  been  an  objection ;  because,  upon  a  mo- 
tion in  arrest  uf  judgment,  it  may  be 
quashed."  The  cases  are  numerous  to  the 
same  effect,  as  well  as  the  concurring  au- 
thors in  works  upon  the  law  of  evidence. 
Rex  v.  Crosby.  2  Salk.  689;  2  Inst.  419; 
Walker  v.  Kejirney,  2  Strange,  1148;  1 
Starkie,  Ev.  95.  Under  the  statute  of  New 
York,  which  forfeits  the  dower  of  the  widow 
who  has  been  convicted  of  adultery  in  a  di- 
vorce proceeding,  it  is  held  that  there  must 
be  a  judgment  to  render  the  bar  effectual. 
Schiffer  v.  Pruden,  64  N.  Y.  47;  Pitts  v. 
Pitts,  52  N.  Y.  593.  In  Gallagher  v.  State, 
10  Tex.  App.  469,  (decided  in  1881,)  the  in- 
dictment was  for  illegal  voting,  prosecuted 
against  one  who  had  been  found  guilty  of 
burglary,  and  sentenced  in  the  verdict  to 
confinement  in  the  penitentiary;  and  an  ex- 
ception was  taken,  on  a  motion  to  quash,  to 
the  want  of  an  averment  that  judgment  bad 
been  entered.  The  court  refused  the  motion, 
saying  that  "the  word  'convicted,'  used  by 
the  pleader,  has  a  definite  signification  in 
law.  It  means  that  a  judgment  of  final  con- 
demnation has  been  pronounced  against  the 
accused."  In  Slate  v.  Jones,  82  N.  C.  686, 
Ashe,  J.,  speaking  for  the  court,  and  discuss- 
ing the  question  whether  the  constitutional 
political  incapacity  should,  in  a  case  where 
thid  results,  be  made  a  part  of  the  judgment 
of  the  coiyt,  says:  "This  should  not  be  the 
judgment.  The  courts  have  no  such  power. 
They  can  only  render  such  judgments  as  the 
law  annexes  to  the  crimes,  and  empowers 
them  to  pronounce.  For  the  crime  of  larceny 
the  law  has  prescribed  the  punishment  which 
the  courts  by  their  judgments  may  impose  to 
be  imprisonment  in  lieu  of  corporal  punish- 


I  nient.  This  is  the  only  judgment  they  can 
pronounce;  the  only  pmiishraent  they  can 
impose.  In  rendering  their  judgments,  they 
cannot  look  to  consequences.  They  have 
nothing  to  do  with  the  disqualifications  and 
penalties  which,  under  the  constitution,  may 
result  from  them."  This  language  conveys 
a  very  distinct  intimation  that  the  disabil- 
ities are  consequent  upon,  though  nopart  of, 
the  judgment  itself.  In  State  v.  Alexander 
the  chief  justice  (Pearson)  dissented,  in  an 
opinion  which  has  been  sustained  by  the  su- 
preme court  of  Illinois  in  Faunce  v.  People, 
51  111.  311,  in  construing  a  section  of  the 
Criminal  Code  of  that  state  which  declares 
that  "each  and  any  person  convicted"  of  any 
of  the  crimes  previously  mentioned,  and  of 
which  larceny  is  one.  shall  be  deemed  infa- 
mous in  a  sense  that  be  has  been  convicted 
by  the  jury,  but  not  until  the  judgment  is 
rendered  is  he  convicted  by  the  law.  The 
court  says:  "An  examination  of  the  ad- 
judged cases  in  the  various  states  of  the 
Union,  where  substantially  the  same  laws 
are  in  force,  will  show  that  it  is  not  the  com- 
mission of  the  crime,  nor  the  verdict  of 
guilty,  nor  the  punishment,  nor  the  infamous 
nature  of  the  punisliment,  but  the  final  judg- 
ment of  the  court,  that  renders  the  culprit 
incompetent." 

But,  without  going  outside  the  limits  of 
the  state,  I  find  an  adjudication  in  State  v. 
Valentine,  7  Ired.  225,  directly  in  point.  In 
this  case  an  accomplice  in  tlie  murder,  with 
which  the  prisoner  was  charged,  had  been 
convicted,  but  not  sentenced,  and  was  exam- 
ined as  a  witness  against  him,  after  objec- 
tion, (or  rather  his  deposition  taken  interme- 
diately between  verdict  and  judgment  was 
used  in  evidence,)  and  be  was  found  guilty. 
Nash,  J.,  afterwards  chief  justice,  in  dis- 
posing of  the  exception  to  the  receiving  the 
deposition  in  evidence,  thus  speaks:  "His 
guilt,  to  work  that  effect,  must  be  legally 
ascertained  by  a  conviction,  and  that  followed 
by  a  judgment.  *  *  *  This  can  only  be 
done  by  the  record,  and  that  must  show  both 
a  conviction  and  judgment;  otherwise  it  is 
incomplete, — not  a  full  record  of  the  case. 
The  judgment  may  have  been  arrested,  and 
the  conviction  thereby  rendered  a  nullity,  as 
if  it  never  had  an  existence. " 

To  autliorize  the  loss  of  personal  privileges 
as  a  witness  or  voter,  there  must  be  admin- 
istered the  appropriate  punishment  due  to 
crime  imputed  ainl  ascertained  by  a  jury  find- 
ing, or  confessed,  and  the  cause  must  come 
to  an  end  by  final  judgment  disposing  of  it. 
Such  must  be  understood  to  be  the  meaning 
of  the  term  "conviction,"  upon  which  is  de- 
jwndent  the  incuriing  of  such  disabilities. 
Until  this  is  done,  and  the  cause  fully  dis- 
posed of,  there  liiis  been  no  condemnation  of 
the  law,  nor  follow  those  further  penal  con- 
sequences to  the  personal  status'ot  the  crim- 
inal, and  this  from  that  benignant  rule 
adopted  in  the  construction  of  penal  statutes 
of  doubtful  impoi't,  which  interprets  them 
favorably  towards  the  accused.     The  Ian- 
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guage  of  the  oonstitution  itself  enforces  the 
rnle  of  construction  in  the  present  case, 
since,  not  stopping  at  the  words,  "conviction 
or  confession  in  open  court,"  it  proceeds  and 
requires  the  person  to  be  also  "adjudged 
guilty,"  and  this  plainly  implies  the  concur- 
ring action  of  the  judge  to  give  it  full  legal 
effect.  In  the  indictment  it  is  alleged  that 
the  judgment  consequent  upon  the  verdict 
has  been  suspended;  that  is,  put  off,  to  be 
hereafter  pronounced,  if  deemed  proper. 
When,  if  ever,  moved  hereafter,  it  is  exposed 
to  an  order  of  arrest  founded  upon  any  sub- 
stantial defect  in  the  indictment  itself,  and 
if  arrested  the  force  of  the  verdict  is  de- 
stroyed, and  in  legal  contemplation  there  has 
been  no  conviction  of  crime,. and  can  be  no 
punishment  inflicted  to  which  the  disability 
can  attach.  Moreover,  while  the  prosecution 
remains  in  an  unflnished  state,  no  appeal  is 
admissible  to  correct  any  errors  in  law  that 
may  have  been  committed  on  the  trial,  and 
which  would  render  it  invalid. 

There  is  another  anomalous  feature  devel- 
oped, if  the  rendition  of  the  verdict  su£Sces 
to  pronounce  this  personal  infirmity  in  the 
elector.  The  judge  deems  the  conduct  of  the 
accused  such,  or  for  some  other  considera- 
tion, as  not  to  require  the  present  vindication 
of  the  violated  law,  and  forbears  to  proceed ; 
and  yet  the  severe  and  heavier  punishment  of 
disfranchisement  cannot  be  arrested,  while 
the  verdict  remains,  neither  by  the  court, 
nor  through  intervening  executive  clement^. 
If  sufficient  grounds  were  found  for  staying 
the  bands  of  Justice,  as  must  be  inferred,! 
from  forbearing  to  render  judgment,  must  it 
have  been  intended  that  the  heavier  blow 
should  fall  upon  the  offender  in  the  loss  of 
dtizenship,  recoverable  only  in  an  action  to 
be  provided  by  legislation?  In  either  aspect  I 
of  the  case,  I  concur  in  the  ruling  of  the  court 
tbat  the  indictment  be  quaslied. 


(102  N.  C.  341) 

Bbown  «<  tw  «.  Mitchell. 

(Supreme  Court  of  TTbrth  Carolina.    May  17, 
1889.) 

VtuxmuiMin  Corvbtasckb— Hubband  aitd  Wira 

— IMSTBUOTIOMB — AmBITDMEKTS — NbW  TiUAI. 

1.  In  an  action  against  a  sheriff  for  wrongfullj 
■elzlngplslntiirBpropertjTiiider  execution  against 
ber  husband,  defendant  alleged  that  a  convey- 


to  par  or  secure  the  debt, "  as  such  Instmction  prop- 
er^ leaves  the  onut  on  plaintiff  to  prove  aeon 
sideration;  and  It  is  Immaterial  whether  the  hus- 
band gave  plaintiff  any  written  evidence  of  the 
debt. 

8.  After  the  debt  Is  established,  it  is  proper 
to  instruct  the  jury  that,  though  the  husband  in- 
tended to  defraud  hia  creditors,  the  validity  of  tbe 
transfer  would  not  be  destroyed,  unless  tJia  wife 
participated  In  that  intent. 

4.  Plaintiff  may  show  the  advloe  of  her  attorney 
as  evidence  of  ber  good  faith. 

6.  It  is  not  necessary  to  leave  to  the  Jury  the 
question  whether  the  bill  of  sale  was  Intended  as 
a  chattel  mortgage  merely  because  plaintiff  did 
not  show  that  she  gave  her  husband  a  written  re- 
ceipt for  the  debt,  where  there  is  no  evidence 
that  the  bill  of  sale  was  intended  as  a  security. 

0.  Au  exception  to  the  court's  refusal  to  •uomlt 
to  the  jury  certain  Issues  requested,  and  to  its 
substitution  of  others,  cannot  be  sustained  where 
the  judgmentcan  be  predicated  on  the  facta  found 
by  the  ]ury,  and  It  does  not  appear  that  the  law 
applicable  to  any  material  testimony  was  not  fairly 
presented  to  and  passed  on  by  the  Jury. 

7.  Under  Code  N.  C.  ^  873,  giving  the  superior 
courts  power  to  allow  pleadings  to  be  amended 
both  before  and  after  judgment,  providing  that 
the  oause  of  action  or  defense  shul  not  be  sub- 
stantially changed,  an  amendment,  after  verdict, 
of  a  complaint  against  a  sheriff  and  the  sureties 
on  his  bond,  so  as  to  strike  out  the  names  of  the 
sureties,  where  the  defense  and  issues  would  have 
been  the  same,  is  within  the  discretion  of  the  trisl 
court. 

8.  A  new  trial  will  not  be  granted  for  newly -dis- 
covered evidence  which  will  tend  merely  to  con- 
tradict a  witness  examined  on  the  trial. 

Smith,  C.  J,,  dissenting. 

Appeal  from  superior  court,  Hertford 
county;  MacBae,  Judge. 

Action  by  Brown  and  wife  against  Mitch- 
ell, sheriff,  and  the  sureties  on  his  official 
bond,  for  conversion  of  property  alleged  to 
l)elong  to  the  feme  plaintiff,  and  taken  by  tiie 
sheriff  under  an  execution  against  the  hus- 
band. After  a  veidiot  for  plaintiffa,  they 
were  allowed  to  amend  their  complaint  1^ 
striking  out  the  names  of  all  defendants  ^- 
cept  Mitchell.  Judgment  tor  plaintilBi.  sod 
defendant  appeals. 

TF<n&omec&.Bro.,  for  appellant.  Batehtlcr 
<ft  DetMretix  and  W.  D.  Pruden,  tor  respond- 
ents. 


I  of  the  property  to  plaintiff  by  her  husband 

was  fraudulent.  Held,  that  an  instruction,  imme- 
diately after  calling  attention  to  the  testimony  of 
plainUfl  and  ber  husband,  that  if  the  jury  were 
satisfied  that  pl^tiff  "accepted  the  bill  of  sale, 
uid  gave  her  husband  authority  to  hold  the  prop- 
erty as  ber  agent,  they  living  together,  and  he 
using  the  property  as  hers,  and  for  the  benefit  of 
the  nuuily,  aooording  to  her  direction,  this  would 
be  a  oonsimotlve  deUver}%  "  left  the  onv»  on  plain- 
tiff to  prove  delivery,  ana  was  correct  as  to  what 
constituted  oonstmouve  delivery. 

S.  Where  both  plaintiff  and  ner  husband  tes- 
tify that  thaiatter  owed  her  sufficient  to  amount 
to  an  adequate  price  for  the  property,  which 
testimony  is  not  controverted,  it  is  proper  to  in- 
stmct  the  jury  that,  "if  they  (plaintiff  and  her 
husband)  have  satisfied  you  by  a  pieponderanoe 
of  the  evidence  that  there  was  an  actual  debt 
owing  by  the  husband  to  the  wife,  he  had  a  right 


AvEBT,  J.  When  a  party  to  sn  action 
moves  in  the  superior  court,  before  the  end 
of  the  trial  term,  for  a  new  trial  on  account 
of  testimony  discovered  after  the  rendition 
of  verdict,  the  motion  is  addressed  to  tlte 
sound  discretion  of  the  presiding  judge;  and. 
I  if  he  rests  his  refusal  to  grant  it  solely  upon 
his  discretionary  power,  his  decision  is  not 
reviewable  in  the  appellate  court.  Oarson  t. 
Dellinger,  90  N.  C.  226.  So  where  a  party 
moves  for  a  new  trial  in  the  supreme  court 
on  the  ground  that  he  has  disoovered,  since 
the  expiration  of  the  trial  term  below,  new 
and  material  evidence,  that  he  oould  have 
the  benefit  of  on  a  future  trial,  the  highei 
court  exercises  a  purely  discretionary  power 
in  passing  upon  toe  motion.  We  therefore 
deem  it  proper  to  give  notice  that  this  court 
will,  as  a  rule,  in  future,  grant  or  refuse 
such  motions  without  discussing  the  facts 
embodied  in  the  petitions  or  affidavits  of  the 
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moving  party,  as  we  eannot  see  that  any 
good  will  be  accompllBhed  by  contributing 
another  to  the  volames  that  have  been  writ- 
ten upon  the  exercise  of  legal  discretion  in 
deciding  questions  raised  by  applications  for 
new  trials.  In  this  case,  however,  we  find 
that  the  new  testimony  which  the  defendant 
proposes  to  offer  is  intended  only  to  contra- 
dict the /(MM  plaintiff  as  to  her  alleged  dec- 
larations to  the  witness.  The  testimony  in 
chief  is  not  separated  in  the  statement  from 
that  elicited  by  cross^xamination;  but  it 
may  be,  and  indeed  it  seems  probable,  that 
her  testimony  on  that  point  was  given  in  re- 
sponse to  a  question  from  defendant.  We 
can  readily  see  how,  if  the  motion  were 

! granted  and  acted  upon  as  a  precedent,  a  ma- 
ority  of  defendants,  in  cases  like  this,  might 
lay  the  foundation  for  a  new  trial  by  asking 
one  charged  with  being  a  party  to  a  secret 
fraudulent  conveyance  to  whom  the  witness 
communicated  the  fact  that  it  was  executed, 
and  then  proposing  by  some  of  the  persons 
named  in  reply,  to  contradict  on  a  future 
triaL  Tlie  proposed  new  testimony  as  to  the 
collection  of  fees  for  the  services  of  the  horse 
would  be  oftered  confessedly  to  contradict 
statements  made  by  the  husband  on  cross- 
examination.  The  geneitd  rule  is  that,  when 
the  new  testimony  will  tend  merely  to  con- 
tradict a  witness  examined  on  the  trial,  a 
new  trial  will  not  be  granted  the  party  wish- 
ing the  benefit  of  it.  Hii.  New  Trials,  c.  15, 
§  19;  1  Grab.  &  W.  New  Trials,  498. 

The  defendant  excepted  to  the  refusal  of 
the  court  below  to  submit  the  more  numer- 
ous and  specific  issues  tendered  on  his  part, 
and  the  substitution  of  those  passed  upon  by 
the  jury  Instead  of  them.  The  judgment 
can  be  predicated  upon  the  facts  found  by 
the  jury  as  set  forth  in  the  record.  It  does 
not  appear  that  the  defendant  was  denied 
the  opportunity  to  have  the  law  applicable  to 
any  material  portion  of  the  testimony  fairly 
presented  and  passed  upon  by  the  jury, 
through  the  medium  of  some  one  of  the  issues 
submitted.  £mry  v.  Railroad  Co.,  ante, 
139.  The  exception  cannot,  therefore,  be 
sustained. 

The  defendant  insists  that  there  was  error 
in  the  refusal  to  give  the  instructions  asked, 
numbered  6,  7,  and  15,  involving  the  ques- 
tion whether  upon  the  evidence  the  court 
should  have  told  the  jury  that  there  was  a 
presumption  not  only  that  the  wife  had  not 
paid  bona  flde  for  the  property  assigned  to 
her  by  her  husband,  but  that  a  transition  of 
the  kind  between  husband  and  wife  cast  up- 
on the  plaintiff  the  burden  of  rebutting  the 
presumption  that  it  was  fraudulent.  The 
doctrine  of  the  burden  of  proof,  in  its  appli- 
cation to  causes  Involviug  an  issue  of  fraud, 
has  led  to  their  division  into  three  classes, 
(Hardy  v.  Simpson,  18  Ired.  132.)  First. 
when  fraud  appears  so  expressly  and  plainly 
upon  the  face  of  the  deed  as  to  l)e  incapable 
of  explanation  by  evidence  dehors,  (as  when 
it  is  manifest  from  reading  a  conveyance 
that  it  was  made  and  was  Intended  to  secure 


the  ease  and  comfort  of  a  debtor  embarrassed 

with  debt  at  the  time  of  its  execution,)  there 
is  conclusive  presumption  of  fraud,  and  the 
court,  without  the  intervention  of  a  jury, 
declares  the  deed  fraudulent.  Second.  When 
the  law  raises  a  presumption  of  fraud  be- 
cause of  the  relation  of  the  parties  to  a  trans- 
action or  the  circumstances  attending  it; 
and  if  rebutting  evidence  is  offered  the  issue 
must  be  left  to  the  jury,  but,  in  the  absence 
of  such  testimony,  the  court  acts  upon  the 
presumption,  as  when  a  person  stands  in 
certain  fidnciary  relations  to  others,  such  as 
arise  out  of  reposing  trust  in  his  skill  and 
int^rlty,  the  law  raises  a  presumption  in 
any  transaction  between  the  parties  that  the 
party  in  the  superior  position  has  used  It  to 
the  injury  of  the  person  in  the  inferior  posi- 
tion. Bigelow,  Frauds,  190;  Lea  v.  Fearce, 
68  N.  C.  76:  McLeod  v.  Bullard,  84  N.  C. 
515;  Kerr,  Fraud  &  M.  385.  386.  Among 
the  other  cases  classified  under  this  head  are 
those  in  which  a  conveyance  seems — nothing 
more  appearing — to  have  been  made  for  the 
ease  and  comfort  of  the  debtor,  but  in  which 
it  is  evident  that  some  explanation  might  l>e 
given,  and  a  different  purpose  and  intent 
might  be  shown.  Hardy  v.  Simpson,  IS 
IreS.  132.  Third.  As  a  general  rule,  where 
there  Is  only  evidpnce  of  such  circumstances 
as  naturally  excite  suspicion  as  to  the  bona 
fldea  of  a  transaction,  the  issue  involving 
the  question  as  to  its  fraudulent  character 
should  be  left  to  the  jury,  with  instructions 
that  such  circumstances  are  badges  of  fraud, 
and  should  be  scrutinized  closely  in  passing 
upon  the  issue.  Among  these  badges,  as 
enumerated  by  the  courts,  are  failure  to  reg- 
ister a  conveyance  required  by  law  to  be  reg- 
istered within  a  reasonable  time  after  Its  ex- 
ecution ;  the  embarrassment  of  a  grantor  and 
his  failure  to  reserve  sufficient  property  to 
satisfy  his  indebtedness;  inadequacy  of  price; 
unusual  credit  given  by  one  in  failing  cir- 
cumstances; secrecy  in  the  execution  of  a 
conveyance;  the  fact  that  one  involved  in 
debt  makes  a  conveyance  to  a  near  relation. 
Bump,  Fraud.  Conv.  c.  4;  Id.  158.  The  last 
proposition  embodies  the  usual,  but  not  the 
universal,  rule,  however.  When  a  volunta- 
ry conveyance  is  attacked  for  fraud  by  the 
creditors  of  a  donor,  the  burden  is  always 
upon  the  donee  to  establish  the  truth  of  cU*- 
cumstances  that  will  repel  the  presumption 
of  fraudulent  intent,  as  by  showing  that  the 
grantor  retained  other  property  sufflcient  to 
discharge  all  of  his  pecuniary  obligations. 
Id.  286.  The  possession  of  the  wife  is  also 
prima  facie  the  possession  of  the  husband, 
and  consequently  raises  a  presumption  of 
ownership  in  him;  and  where  the  wife  pur- 
chases property  during  coverture,  wliether 
from  the  hustnnd  or  another,  the  burden  is 
upon  her  to  show  distinctly  that  she  paid  the 
purchase  money  out  of  her  own  separate  es- 
tate, not  with  the  funds  furnished  by  her  bus- 
band.  Id.  318.  But  this  court  has  held 
that  certain  combinations  of  the  several 
badges  of  fraud  already  mentioned  will  raise 
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a  presumption  of  fraud  a  lent  intent,  and 
make  it  incumbent  on  the  party  benefited  by 
the  alleged  fraud  to  show  the  bona  fides  of 
the  transactioiv.  Counsel  for  the  defendant 
cited  especially  the  cases  of  Reiger  v.  Davis, 
67  N.  G  189;  "Tred well  v.  Graham,  88  N.  C. 
208;  and  McCanless  v.  Flinchum,  89  N.  C. 
873, — in  support  of  his  position,  and  we  pro- 
pose at  a  later  stage  of  this  discussion  to  dis- 
tinguish each  of  said  cases  from  that  at  bar.' 
In  applying  some  of  the  principles  an- 
nounced, we  find  that  his  honor  instructed 
the  jury  as  to  the  delivery:  "Now,  if  the 
testimony  satisQes  you  that  Mrs.  Brown  ac- 
cepted the  bill  of  sale,  and  gave  her  husband 
authority  to  hold  the  property  as  her  agent, 
they  living  together,  and  he  using  the  prop- 
erty as  hers,  and  for  the  benefit  of  the  family, 
according  to  her  direction,  this  would  be  a 
constructive  delivery."  This  instruction 
was  given  just  after  calling  attention  to  the 
testimony  of  the  plaintiff  and  her  husband, 
and  plainly  left  the  recovery  of  the  plaintiff 
to  depend  upon  the  question  whether  their 
evidence  should  show  to  the  satisfaction  of 
the  jury  that  there  was  a  constructive  de- 
livery. The  onxuf  was  thus  plainly  thrown 
upon  plaintiff  to  prove  the  delivery.  The 
instruction  was  correct,  too,  as  to  what  con- 
stituted a  constructive  delivery.  Benj. 
Sales,  §  1018,  and  notes  ID43,  1044;  Jenkins 
T.  Jarrett,  70  N.  C.  255;  Bartlett  v.  Blake, 
37  Me.  124.  The  judge  also  left  to  the  jury 
the  question  whether  the  testimony  of  the 
husband  and  wife  combined  (there  being  no 
other  evidence  as  to  the  point)  had  satisfied 
them  that  there  was  a  hona  fide  debt  due 
from  the  former  to  the  latter,  and  made  the 
right  of  recovery  dependent  upon  the  weight 
given  to  their  testimony  as  to  the  existence 
of  the  debt.  On  this  point  be  charged  as 
follows:  "Was  there  an  indebtedness  by  the 
husband  to  the  wife?  You  have  heard  the 
testimony  of  both  husband  and  wife  on  this 
point.  If  they  have  satisfied  you  by  a  pre- 
ponderance of  evidence  that  there  was  an 
actual  debt  owing  by  the  husband  to  the 
wife,  he  had  a  right  to  pay  or  secure  the 
debt, "  etc.  He  did  not  tell  the  jury  that  the 
law  presumed  that  the  deed  was  executed  in 
good  faith  and  for  a  fair  consideration,  but 
impose<l  the  burden  upon  the  plaintiff  of 
showing  a  delivery,  and  also  of  establishing 
the  consideration.  The  judge  was  not  bound 
to  adopt  the  language  of  the  defendant's 
counsel.  He  went  far  enough  when  he  re- 
quired the  jury,  as  a  condition  precedent  to 
finding  for  the  plaintiff,  to  be  satisfied  of 
the  truth  of  the  facts  mentioned  by  him, 
when  those  facts,  if  true,  would  rebut  the 
presumption,  arising  out  of  the  relation  of 
husband  and  wife,  that  he  was  in  possession 
in  his  own  right,  and  that  she  had  not  paid 
for  the  property  with  her  own  funds.  In- 
deed, it  has  been  held  by  eminent  authority 
Incorrect  to  use  the  phrase  "burden  of  proof" 
in  such  connection  as  suggested  in  the  prayer 
for  instructions.  The  burden  of  proof,  it  is 
said,  never  shifts,  but  is  always  on  the  party 


having  the  aflSrmative  of  the  issue.  The 
weight  of  evidence  does  sometimes  shift  in 
the  progress  of  a  trial.  1  Greenl.  £v.  §  74, 
and  note;  2  Amer.  &  Eng.  Cyclop.  Law,  655. 
This  case  cannot  be  made  to  depend  on  any 
construction  given  to  the  language  used  in 
Reiger  v.  Davis,  67  Jf.  C.  185,  nor  upon  the 
more  decided  terms  used  in  Tred  well  v 
Graham,  88  N.  C.  208.  It  differs  from  both 
in  the  facts  that  a  stranger,  who  was  pres- 
ent and  wrote  the  bill  of  sale,  was  examined 
on  the  trial  as  well  as  the  husband  and 
wife,  and  there  was  an  opportunity  given 
to  the  jury  to  weigh  tne  testimony  of  all 
as  to  the  good  faith  of  the  transaction 
in  question.  It  diffeis  from  both  of  those 
cases,  and  also  .from  McCanless  v.  Flinch- 
um, 89  N.  C.  378,  in  another  respect.  The 
husband  and  wife  both  testified  that  he 
had  owed  her  a  certain  sum  of  money,  and 
had  paid  a  portion,  leaving  still  due  a  balance 
sulBcient  to  pay,  and  that  was  used  to  pay. 
an  adequate  price  for  property  described  in 
the  bill  of  sale.  While  the  testimony  as  to 
the  existence  of  the  debt  does  not  seem  to 
have  been  controverted  by  any  other  testi- 
mony, still  the  onus  was  put  upon  the  plain- 
tiff by  a  preponderance  of  testimony.  In 
Hodges  V.  Lassiter,  96  N.  C.  351,  2  S.  E. 
Rep.  923,  Chief  .Justice  Smith,  for  the  court, 
says :  "  But  assuming  proof  not  controverted 
to  have  been  given  of  the  indet/tedness,  the 
burden  then  rests  upon  the  plaintiffs,  who 
allege,  to  prove  the  fraud."  If  it  were  not 
true,  as  it  is,  that  our  case  is  distinguishable 
from  Reiger  v.  Davis,  we  will  find  by  refer- 
ring to  the  language  used  by  Justice  Boyden 
(not  to  the  syllabus)  that  the  court  intended 
to  state  the  rule  of  evidence  laid  down  by 
Best,  in  his  work  on  the  Principles  of  Evi- 
dence, p.  277:  "Where  effective  proofs  are 
in  the  power  of  a  party  who  refuses  or  neg- 
lects to  produce  them,  that  naturally  raises 
a  presumption  that  those  proofs,  if  pro- 
duced, would  make  against  him."  When  the 
proofs  are  produced,  the  presumption  is 
gone.  The  court  said  in  Reiger  t.  Davis, 
supra:  "It  is  a  rule  of  law  to  be  laid  down 
by  the  court  that  when  a  debtor,  much  em- 
barrassetl,  conveys  property  of  much  value  to 
a  near  relative,  and  the  transaction  is  secret, 
and  no  one  is  present  to  witness  the  trade 
but  these  near  relatives,  it  is  to  be  regarded 
as  fraudulent;  but  when  these  relatives  are 
made  witnesses  in  the  cause,  and  depose  to  the 
fairness  and  &ona./2(2««  of  the  transaction,  and 
that  there  was  in  fact  no  purpose  of  secrecy, 
it  then  becomes  a  question  for  the  jury  to  de- 
termine the  intent  which  influenced  the  par- 
ties, and  to  find  it  fraudulent  or  otherwise,  as 
the  evidence  might  satisfy  them."  The 
relatives  and' the  stranger  were  introduced, 
and  an  attorney  named,  with  whom  plaintiff 
had  consulted.  The  court  evidently  meant 
that  the  question  whether  the  fraud  was 
shown  by  the  defendant  to  the  satisfaction  of 
the  jury  would  in  our  case  be  left  to  the  jury. 
Having  pointed  out  the  distinction  between 
our  case  and  that  of  Tred  well  v.  Graham, 
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«>ipra,  it  therefore  !s  not  necessary  to  ques- 
..un  the  proposition  that  the  burden  of  proof 
«liifted  in  that  case. 

Abbott,  in  his  work  on  Trial  Evidence, 
pp.  171,  172,  says:  "It  is  held  that,  if  the 
wife  shovys  title  to  separate  property  or  cap- 
ital not  derived  from  him,  the  fact  that  she 
employs  him  •  •  •  upon  It,  and  sup- 
ports him,  does  not  raise  a  presumption  of 
fraud.  •  •  *  But  his  conduct  in  the 
business  may  be  given  in  evidenoe  on  the 
question  of  fraud. "  The  conduct  of  the  hus- 
band in  managing  her  horses  and  other  prop- 
erty was  given  in  evidence.  It  is  not  ma- 
terial whether  the  husband  gave  her  any 
written  evidence  of  an  indebtedness,  and 
how  he  invested  or  reinvested  the  money,  if 
be  owed  her  an  honest  debt,  and  agreed  to 
pay  it.  George  v  High,  85  N  C.  99;  Dula 
V.  Yoang,  70  N.  C.  460.  We  conclude,  there- 
fore, that  the  learned  judge  who  tried  the 
case  correctly  interpreted  the  law  when,  aft- 
er declaring  the  oniu  upon  the  plaintiff  to 
establish  the  debt  and  prove  the  delivery  of 
the  property,  he  left  the  jury  to  determine 
what  weight  they  would  attach  to  the  cir- 
enmstances  in  the  evidence  that  amounted 
to  badges  of  fraud,  and,  mentioning  each 
circumstance,  speciHcally  cautioned  the  jury, 
because  of  the  character  of  the  evidence,  to 
scrutinize  the  matter  closely,  and,  if  they 
found  that  the  husband  executed  the  bill  of 
sale  with  intent  lo  hinder, delay,  or  defraud  his 
creditors,  and  that  the  wife  participated  in 
that  intent,  they  would  return  a  verdict  for 
defendant  on  the  first  issue.  Bump.  Fraud. 
Conv.  c.  4;  Johnson  t.  McGrew.  11  Iowa, 
151.     After  establishing  the  debt,  it  was 

g roper  to  tell  the  jury  that,  though  the  hus- 
and  intended  to  defraud  his  creditors,  the 
validity  of  the  transfer  to  the  wife  would  not 
be  destroyed,  unless  she  participated  in  the 
intent.  Battle  t.  Mayo,  ante,  384.  It  was 
competent  for  plaintiff  to  show  the  advice  of 
her  attorney  as  evidence  of  her  good  faith. 
Bump,  Fraud.  Ck>nv.  553.  Tliere  was  no 
testimony  tending  to  show  tliat  the  bill  of 
sale  was  intended  as  a  security.  On  the  con- 
trary, the  witnesses  testified  that  it  was  a 
sale.  We  cannot  see  how  the  principle  stat- 
ed in  Dukes  t  Jones,  6  Jones,  (N.  C.)  14, 
applies  to  the  facts  of  this  case.  The  judge 
was  not  bound  to  leave  the  question  whether 
the  bill  of  sale  was  intended  as  a  chattel 
mortgage  to  the  jury  merely  because  the 
plaintiff  did  not  show  affirmatively  that  she 
gave  her  husband  a  written  receipt  for  the 
debt. 

The  defendant  objected  to  the  order  of  the 
judge  allowing  the  pleadings  to  be  amended 
to  conform  to  the  proof,  after  verdict.  Su- 
perior courts  possess  an  Inherent  power  to 
amend  pleadings,  and  under  the  provisions 
of  the  Code  have  power  to  allow  amendments 
both  before  and  after  judgment.  The  only 
limitation  on  the  power  is  that  no  vested 
right  shall  be  disturbed  and  that  the  cause 
of  action  or  defense  shall  not  be  substantial- 
ly changed.  Knott  v.  Taylor,  96  N.  C.  553, 
v.98.E.no8.  IS,  14 — 45 


2  S.  E.  Bep.  680;  Gilchrist  v.  Kitchen,  86 
N.  C.  20;  March  v.  Verble,  79  N.  C.  19.  If 
the  action  in  this  case  had  been  originally 
begun  and  prosecuted  against  the  sheriff  in- 
dividually, and  not  against  hlin  and  his  Sure- 
ties to  his  official  bond,  it  is  obvious  that  the 
defense  would  have  been  the  same  made  in 
this  case,  and  the  same  issues  would  have 
arisen.  The  nature  of  the  action  has  not 
been  so  changed  as  to  surprise  the  defendant 
by  making  it  necessary  to  establish  any  fact 
not  already  material  under  the  issues  sub- 
mitted to  the  jury.  Tlie  judge  could,  in  his 
discretion,  refuse  the  motion  to  amend  or 
grant  It  with  or  without  terms.  Code,  §§  272, 
273;  Carpenter  v.  Huffsteller,  87  N.  C.  273; 
Reynolds  V  Smathers,  Id.  24.  We  conclude, 
therefore,  that  the  defendant  has  shown  no 
error  that  entitles  him  to  a  new  trial.  The 
judgment  must  be  affirmed.    Ko  error. 

SuiTH,  C:  J.,  {dissenting.)  The  facts  de- 
veloped in  the  trial,  that  the  alleged  consid- 
eration of  the  conveyance  was  an  indebted- 
ness arising  out  of  the  sale  of  the  wife's  land 

10  years  before,  and  the  application  of  the 
moneys  received  therefor  to  the  husband's 
use;  that  he  was  on  the  eve  of  hopeless  in- 
solvency; that  tliedeed  was  kept  withoutdis- 
closlng  the  transfer  of  the  property;  that  it 
was  proved  at  a  late  hour  of  the  night,  under 
unusual  circumstances;  that  specific  values 
were  not  put  upon  each  article;  the  continued 
possesion  and  use  of  the  personal  property, 
with  no  indication  of  a  change  of  title,  sus- 
taining the  credit  of  the  husband  in  making 
contracts  upon  the  faith  of  it;  the  assent  of 
the  wife  thereto,  whereby  he  had  the  bene- 
ficial enjoyment  as  before;  these,  in  my  opin- 
ion raise  a  presumption  of  fraud  between 
parties,  husband  and  wife,  thus  dealing  with 
eacli  other,  which  the  appellant  was  entitled 
to  have  given  as  an  instruction  to  the  jury, 
requiring  proof  in  rebuttal.  If  the  agree- 
ment for  the  continued  use  of  the  property 
after  as  before  the  making  of  the  deed  had 
been  part  of  the  arrangement  for  the  trans- 
fer, it  would  have  rendered  the  deed  ipso 
facto  void,  as  securing  an  interest  to  the 
vendor.  Kea  v.  Alexander,  5  Ireii.  644.'  The 
assent  to  such  possession  and  use  may  au- 
thorize the  inference  of  its  being  a  prior  con- 
dition, L-xpress  or  implied,  which  would  avoid 
the  deed,  and  certainly  strengthens  the  pre- 
sumption of  the  presence  of  this  vitiating  el- 
ement in  the  transaction.  In  Askew  v.  Keyn- 
olds,  1  Dev/&B.  367,  thefollowing  language 
is  used  by  Gaston,  J.,  (quoted  with  approba- 
tion by  liuFFiN,  C.  J.,  in  Foster  v.  Woodfin, 

11  Ired.  339,)  in  reference  to  a  conveyance 
unattended  with  a  cliange  of  possession: 
"But  such  a  repugnance  between  the  trans- 
fer and  the  possession  yet  raises  the  pre- 
sumption of  a  secret  trust  for  the  benefit 
of  the  grantor,  which,  while  it  admits,  also 
requires,  an  explanation,  and  which,  unex 
plained,  or  not  satisfactorily  explained,  es- 
tablishes the  fraud."  Here  there  is  more,— 
the  consent,  to  the  use  for  his  own  benefit. 
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of  the  r«iidee,  bis  wife.  The  refusal  to  so 
charge  is  an  error,  in  my  opi  nion,  entitling  the 
^pcdUsnt  to  a  ventre  de  novo. 


a03  N.  C.  221) 

Brown  et  al.  v.  Brown. 
(aupreme  Court  of  North  CaroHna.  May  6, 1889. ) 
Public  Lauds. 
Aek  N.  C.  17B8  (1  Potter,  Revlsal,  c.  186)  forbade 
the  entry  •»!  grant  of  land  within  the  bouDdaries 
of  the  lands  set  apart  to  the  Cherokee  Indiana.  The 
treaty  of  July  S,  1781,  extinguished  the  title  of  the 
Indians  to  snoh  land.  Act  1784  (1  Potter,  RevisaL 
o.  203)  required  surveyors  in  the  eastern  part  of 
the  state  to  surrey  for  any  person  his  entries  pre- 
viously or  subsequently  made,  and  provided  that, 
when  two  or  more  should  have  entered  or  misht 
afterwards  enter  lands  jointly,  etc.,  the  entries 
might  he  surveyed  as  one.  Act  1794  (1  Potter,  Re- 
Tisal,  o.  422)  provided  that  all  the  lands  of  the  state 
"eastward  of  the  line  of  the  ceded  territory" 
(wUch  was  the  territory  afterwards  forming  the 
state  of  Tennessee,  and  immediately  eastward  of 
part  of  which  line  lay  the  land  acquired  from  the 
Indians)  should  be  deemed  as  coming  within  the 
meaning  and  purview  of  the  act  of  1784.  Held, 
that  by  the  latter  act  the  Indian  lands  were  sub- 
jected to  entry  and  survey  as  other  lands  men- 
tioned in  the  act  of  1784,  especially  as  a  county  em- 
Itracing  such  limds  had  been  previously  erected, 
and  had  an  entry  ofDoe  like  other  counties,  and  as 
the  act  of  1809,  (2  Potter,  Revisal,  o.  774,)  which  ex- 
empted from  entry  lands  to  the  westward  thereof, 
and  other  statutes,  implied  that  the  Indian  lands 
might  be  entered ;  and  as  it  was  the  understand- 
ing of  the  people  and  authorities,  after  1794,  that 
those  lands  were  subject  to  entry  and  grant 

On  petition  for  rehearing.    8  S.  E.  Rep.  111. 
T.  F.  Davidson,  R.  D.  tiilmer,  M.  B.  Car- 
ter, and  W.  W,  Jones,  tor  petitioners. 

Merrimon,  J.  This  is  an  application  to 
rehear  the  case  of  Brown  v.  Brown,  8  S.  £. 
Rep.  Ill,  (decided  at  the  last  terro.)  From 
the  opinion  of  the  court  delivered  in  that  case 
it  will  plainly  appear  that  its  decision  was 
founded  upon  the  ground  that  the  treaty  of 
Hoiston,  ratiSed  the  11th  of  November,  1791. 
referred  to  very  fully,  had  not  the  effect  to 
repeal  or  modify  the  statute  (Acts  1788, 1 
Potter,  Revisal,  c.  185)  settling  and  prescrib- 
ing the  boundary  ot  lands  of  the  Cherokee 
Indians,  and  absolutely  forbidding  tlie  entry 
and  grant  of  any  land  within  that  Iwundary. 
The  counsel  for  the  appellants  on  the  argu- 
ment of  the  appeal  insJbsted  strongly  that  the 
treaty  had  such  efiEect,  and  cited  Strother  t. 
Cathey,  1  Murph.  162,  and  other  cases  in  sup- 
port of  their  contention.  It  was  notcontended 
or  suggested  that  there  was  any  statute  or  stat- 
utory provision  that  repealed  or  modified  the 
statute  cited  alx>ve.  None  was  called  to  our 
attention,  nor  did  our  protracted  and  indus- 
trious researches  in  the  course  of  reaching  a 
conclusion  enable  us  to  And  one.  In  the  ab- 
sence of  such  repealing  or  amendatory  stat- 
ute, unquestionably  the  decision  of  the  court 
was  correct,  and  this  is  now  freely  conceded 
by  the  learned  counsel  of  the  appellants. 

But  it  is  alleged  in  the  petition  to  rehear, 
and  earnestly  contended  by  connsel,  that  the 
treaty  mentioned  certainly  extinguished  the 
title  or  claim  of  the  Cherokee  Indians  to  the 
land  emiMnced  by  it  in  favor  of  this  state  as 


far  to  the  west  as  the  Meigs  and  Freeman 
line,  and  that  the  stnte  own«}  it  as  part  of  its 
vacant  lands,  at  once  upon  the  ratification  of 
the  treaty;  that  the  statute  enacted  subse- 
quently to  that  treaty,  creating  the  county  of 
Buncombe,  which  embraced  all  the  land  of 
the  Cherokee  Indians  in  this  state,  had  the 
implied  effect  to  render  such  vacant  lands 
subject  to  entry  and  grant;  and  as  the  entry 
of  David  Allison,  embracing  part  of  such  va- 
cant land,  was  made  on  the  4th  day  of  May, 
1795,  in  the  connty  of  Buncombe,  and  the 
grant  thereupon  issued  to  him  on  the  29th  of 
November,  1796,  it  must  be  valid  and  oper- 
ative. The  statute  creating  the  county  of 
Buncombe  did  not  mention  or  refer  to  it.  It 
certainly  did  not  in  terms,  (the  statute  first 
above  cited  forbidding  the  entry  and  grant  of 
lands  within  the  boundary  of  lands  of  the 
Cherokee  Indians,)  nor  is  any  reference  made 
in  it  to  such  lands.  That  county  was  simply 
created  on  a  footing  with  other  counties  of 
the  state  as  to  the  entry  of  lands,  except  that 
it  embraced  all  the  lands  of  the  Cherokee  In- 
dians in  tliis  state,  as  perhaps  the  counties  ot 
Rutherford  and  Burke  did  to  some  extent  lie- 
fore  that  county  was  created.  It  is  very 
questionable  whether  such  strained  interpre- 
tation of  this  statute  could  be  allowed — en- 
couraged— by  strong  attending  circumstances 
favoring  it,  but  tlie  discovery  of  a  statute 
presently  to  be  mentioned  has  relieved  us 
from  deciding  that  it  could  or  could  not  be. 
There  are  several  collections  of  the  older 
statutes  of  this  state.  All  of  these  are  more 
or  less  imperfect.  Some  of  them  give  but  a 
summary  of  the  statutes,  while  others  give 
such  parts  of  them  as  were  deemed  important. 
The  citations  in  all  these  collections  are  more 
or  less  complicated  and  confused.  It  is  not, 
therefore,  surprising  that  it  is  sometimes  dif- 
ficult to  find  an  old  statute  that  long  sine* 
ceased  to  be  current,  and  yet  continued  to 
be  important  and  effectual  in  some  connec- 
tions and  for  some  purposes.  Being  strongly 
impressed  with  the  t>elief  that  there  was  some 
enactment  shortly  after  the  state  acquired 
the  lands,  the  Indian  title  to  which  was  ex- 
tinguished by  the  treaty  of  Hoiston,  we  have, 
in  addition  to  the  industrious  research  of 
counsel  for  the  like  purpose,  scrutinized  all 
the  statutes  passed  after  the  year  1791,  and 
have  found  one  consisting  of  four  lines,  that 
extended  the  provisions  of  another  prior  stat- 
ute, and  thus  t)y  clear  implication  intention- 
ally subjected  these  lands  to  entry  and  grrant. 
It  is  singular  that  so  large  and  important  an 
acquisition  of  lands  by  the  state  was  not  made 
the  subject  of  express  legislation.  They  seem 
to  have  been  neglected  by  the  legislature  for 
a  long  while,  but  tu  have  t>een  watched  by  a 
few  persons  who  obtained  grants  for  much 
the  greater  part  of  them;  a  single  grant,  in 
some  instances,  embracing  hundreds  of  thou- 
sands of  acres.  The  grant  in  question  em- 
braced 250,240  acres.  Why  these  lands  were 
not  regarded  with  more  seriousness  by  the  leg- 
islature is  left  largely  to  conjecture.  It  may 
be  it  was  supposed  they  were  on  a  footing 
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with  other  lands  of  the  state,  sabjeet  to  entry 
and  grant,  bnt  this  could  not  be  so  In  the  face 
of  express  statutory  provision  forbidding  the 
entry  of  tbem,  while  such  provision  remained 
without  repeal  or  modification  by  statutory 
provision. 

The  statute  (Acts  1784.  1  Potter.  Revisal, 
c.  202)  required  that  surveyors  in  the  "east- 
em  part  of  the  state"  should  survey  for  any 
person  or  persons  whosoever,  his  or  their  en- 
tries of  land  already  luade,  or  that  hereafter 
maybe  made,  in  or  adjoining  any  of  the  great 
swamps,  (be  the  number  of  entries  more  or 
less.)  in  one  entire  survey,"  etc.;  and  "that 
when  two  or  more  persons  shall  have  entered, 
or  may  hereafter  enter,  lands  jointly,"  etc., 
the  surveyor  may  survey  two  or  more  entries 
as  one,  etc.  The  provisions  of  this  statute 
were  afterwards  extended  by  the  statute, 
(Acts  1794, 1  Potter,  Revisal,  c.  422;  Hayw. 
Man.  p.  188,)  wAich  provided  as  follows: 
"Be  it  enacted,"  etc.,  that  "all  the  lands  in 
this  state  lying  eastward  of  the  line  of  the 
ceded  territory  shall  be  deemed  and  consid- 
ered as  coming  within  the  meaning  and  pur- 
view of  the  said  act." 

By  "all  the  lands  in  this  state,  lying  to  the 
eastward,"  etc.,  is  meant  all  the  lands  of  this 
state  not  specially  devoted  to  some  particular 
purpose,  and  the  implication  intended  was 
that  they  should  be  subject  to  entry  and  sur- 
vey, just  as  were  the  lands  mentioned  in  the 
statute  amended.  Such  lands — "all  the  lands 
in  this  state  lyi  ng,  "etc. — were  to  "  be  deemed 
and  considered  as  coming  within  the  meaning 
and  purview  of  said  act;"  that  is,  they  were 
all  deemed  alike  subject  to  entry.  Other- 
wise a  part  of  the  land  would  be  excepted 
from  the  act,  and  this  the  express  and  sweep- 
ing words  employed  would  not  allow ;  and  it 
seems  that  particularly  there  was  a  purp)ose 
to  embrace  the  lands  so  acquired  from  the 
Cherokee  Indians.  Hence  the  words,  "lying 
to  the  eastward  of  the  line  of  the  ceded  terri- 
tory." That  was  the  line  wliich  separated 
this  state  from  the  territory  ceded  by  it  to  the 
United  States,  (Acte  1789,  1  Potter,  Bevisal, 
c.  299,)  which  now  forms  the  state  of  Ten- 
nessee, and  the  land  acquired  from  the  In- 
dians by  the  treaty  of  Holston  lay  immediate- 
ly to  the  eastward  of  a  part  of  that  line.  If 
Uie  purpose  of  the  brief  statute  just  recited 
bad  been  to  omit  this  land,  tlie  proper  lan- 
guage would  have  been,  "all  the  lands  in  this 
state  subject  to  entry,"  and  the  words  "lying 
to  the  eastward  of  the  line  of  the  ceded  ter- 
ritory" would  have  been  omitted.  These 
words  were  nsed  advisedly,  it  seems,  and  in- 
tended to  have  force,  and  serve  the  purpose 
we  attribute  to  tbem  in  connection  with  the 
other  words  employed. 

This  interpretation  is  strengthened  by  the 
fttct  that  the  county  of  Buncombe  liad  been 
erected  before  that  statute  was  enacted  (Acts 
1791,  c.  52)  embracing  the  Indian  lands,  and 
^t  had  an  entry  office  like  other  counties  of 
the  state.  The  state  owned  these  lands, 
having  acquired  them  through  the  United 
States  by  the  treaty  of  Holston,  and  tliey  bad 


not  been  devoted  to  any  particular  purpose. 
They  were  vacant,  and  might  be  disposed  of 
as  the  legislature  might  direct.  Moreover 
the  statute  (Acts  1809.  2  Potter,  Bevi»al,  c. 
774)  seems  to  imply  that  the  land  so  acquired 
bad  theretofore  been  subject  to  entry  and 
grant,  as  it  expressly  provided  "that  tlie  land 
lying  west  of  the  line  run  by  Meigs  and  Free- 
man within  the  bounds  of  this  state  (and  we 
add  immediately  west  of  the  land  so  acquired 
by  this  state)  shall  not  be  subject  to  be  en- 
tered under  the  entty  laws  uf  this  state," 
etc. ;  and  other  subsequent  statutes  seem  to 
have  had  the  like  implication,  mitking  no 
mention  of  the  lands  now  referred  to. 

It  was  certainly  understood  among  the 
people  and  the  authorities  of  the  stiite  after 
1794  that  the  lands  thus  acquired  from  the 
Indians  were  subject  to  entry  and  grant.  So 
far  as  we  are  informed  and  cjin  learn,  from 
the  most  diligent  search  and  scrutiny  made 
by  counsel  and  the  court,  there  is  no  statute 
other  than  that  we  have  referred  to  that  al- 
lowed such  entry  and  grant.  It  has  not  such 
clearness  and  directness  as  it  might  not  un- 
reasonably be  expected  to  liave,  but  we  think 
the  interpretation  we  have  given  it  is  reason- 
able and  the  proper  one.  We  may  add  that 
it  is  fortunate  that  it  has  been  discovered,  as 
it  rendered  the  land  subject  to  entry,  and 
makes  valid  and  sustains  the  grant  in  ques- 
tion, under  which,  no  doubt,  many  excellent 
people  derived  title  to  their  lands.  We  a.76 
glad  to  correct  an  eri-or  attributable  to  the 
singular  character  of  the  statute  pertinent, 
and  the  unavoidable  embarrassment  encount- 
ered in  finding  it  among  a  vast  number  of 
very  old  nncnrrent  statutes. 

Tlie  prayer  of  the  petitioners  must  there- 
fore be  granted.  The  case  must  be  reheard, 
and  the  judgment  of  this  court  entered  there- 
in at  the  September  term  of  1888  must  t>e  set 
aside,  and  judgment  entered  declaring  that 
there  is  error,  and  directing  a  new  trial  to 
be  had.    Prayer  of  the  petitioners  granted. 


(102  N.  C.  290) 

Wilson  «t  al.  e.  Pearson. 

(Supreme  Court  of  North  Carol  Ina.  Hay  18, 1889.) 

Plbadiko — Amsksmint — Limitations — Mbboeb 
— Abatbmbnt— Afpbal. 

1.  Plaintiffs  sued  to  bave  the  real  estate  of  U., 
their  deceased  debtor,  sold  to  pay  his  debt,  allefcing 
that  there  were  no  personal  assets  ont  of  which  to 

Say  it  They  made  B..  the  administrator  d.  b.  n.  of 
[.,  H.'«  heirs,  and  the  administrator  of  W.,  who 
was  administrator  of  M.,  defendants.  They  alse 
joined  as  a  defendant.  P.,  the  executor  of  the  only 
solvent  surety  on  W.'s  administration  bond,  but 
prayed  no  relief  as  to  him.  The  complaint  wa? 
amended  by  alleging  that  in  an  action  brought  by 
plaintiffs'  assignor  against  W  a  judgment  had 
t>een  rendered  for  the  same  debt.  It  was  also 
averred  that  the  heirs  of  M.  claimed  that  W  had 
received  assets  of  the  estate  for  which  he  had  not 
accounted,  but  as  to  the  truth  thereof  plaintiffs 
were  ignorant.  The  amended  complaint  prayed  an 
account  to  ascertain  the  amount  of  assets  with 
which  W.'s  estate  should  be  charged,  and  for  a 
judgment  against  the  representatives  of  both  W. 
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and  P.  on  the  bond.  Beld,  that  the  amendment 
Introdnoed  nonewcauseof  actton. 

a.  If  a  defendant  makes  no  objection  to  an  order 
of  reference,  on  the  ground  that  a  plea  in  bar  Is  un- 
disposed of,  he  thereby  waives  the  error,  and  can- 
not take  advantage  of  It  on  appeaL 

8.  Thoueh  the  administrator  of  a  deceased  debt- 
or should  bring  suit  to  sell  the  realty  to  pay  debts, 
upon  his  refusal  to  do  so  creditors  may  maintain 
the  action. 

4.  The  objection  as  to  the  right  of  plaintiffs  to 
bring  such  an  action  can  be  taken  advantage  of 
only  by  demurrer,  as  the  alleged  want  of  author- 
ity appears  on  the  face  of  the  proceedings. 

6.  Buch  an  action  being  brought  on  the  adminis- 
tration bond  executed  in  ISSS,  for  a  misapplication 
of  assets  received  in  that  year,  it  is  governed,  not  by 
the  statute  of  limitations  subsequenUy  passed,  but 
tty  the  statute  of  presumption  of  payments  existing 
before  Augnst  24,  1868,  as,  under  Code  N.  C.  IS 
186,  oases  &  which  the  right  of  action  accrued  be- 
fore that  day  are  unaffected  by  the  statute  of  lim- 
itations, and  the  fact  that  judgment  against  W., 
the  administrator,  was  afterwards  rendered  for 
the  debt,  would  not  so  change  the  nature  of  the 
olaim  by  merger  as  to  bring  it  within  the  last- 
named  statute. 

6.  An  action  on  said  demand  having  been  brought 
■gainst  W ,  the  administrator,  within  ten  years 
•Iter  the  cause  of  action  accrued,  and  there  hav- 
ing been  no  period  as  long  as  one  year  when  it  or 
actions  for  the  same  demand  subsequently  brought 
were  not  pending,  the  presumption  of  payment 
•rising  from  lapse  of  time  is  rebutted. 

7  Alter  a  judgment  absolute  against  W  as  ad- 
ministrator was  rendered  for  the  debt  in  question, 
from  which  an  appeal  was  taken,  and  a  final  judg- 
ment was  rendered  in  the  action  in  the  supreme 
court,  the  superior  oourt  no  longer  had  jurisdiction 
to  amend  its  judgment  by  making  it  a  judgment 
mando,  although  the  judgment  was  originally  in- 
tended to  be  so  entered. 

8.  The  decision  of  the  supreme  court  in  a  subse- 
quent action  between  the  same  parties,  in  which  it 
did  not  appear  that  an  appeal  was  ponding  when 
the  amenament  was  made,  to  the  effect  that  the 
amendment  was  proper,  would  not  be  conclusive 
on  that  question,  if  the  parties,  after  the  case  was 
remanded,  did  not  cause  judgment  to  be  entered 
in  conformity  with  the  opmion  rendered,  but 
■greed  to  a  nonsuit. 

9.  If,  after  •  demurrer  to  •  complaint  is  filed, 
the  complaint  is  amended  by  consent,  an  answer  is 
filed,  and  a  trial  had,  the  demurrer  is  waived. 

10.  Where,  pending  an  action,  a  nonsuit  is  en- 
tered nunc  pro  tunc  in  another  action  between 
the  same  parties  as  of  a  term  before  the  second 
action  was  begun,  it  relates  back  to  the  term  as  of 
which  it  was  entered,  and  the  defense  of  "another 
•otion  pending  "cannot  be  interposed  to  the  seo- 
oodaotion. 

11.  Ther«  is  no  inconsistency  between  a  finding 
of  the  fact  that  B.,  administrator  d.  b.  n.  of  M., 
should  have  assets  in  his  hands,  and  the  legal  con- 
clusion that  plaintiffs  are  entitled  to  have  their 
debt  paid  by  the  sureties  on  W.'s  bond. 

18.  under  Code  N.  C.  S  965,  authorizing  amend- 
ments by  the  supreme  oourt,  either  oi  form  or 
substance,  in  furtherance  of  justice,  •  complaint 
by  creditors  of  a  decedent  upon  the  administra- 
tor's bond  payable  to  the  state  may  be  so  amended 
as  to  substitute  the  state  as  plaintiff. 

CSvil  action,  tried  before  Botkik,  J.,  at 
Angust  term,  1887,  of  the  superior  court  of 
Burke  county,  and  heard  upon  the  report  of 
the  referee  (to  whom  the  cause  had  been  re- 
ferred) and  exceptions  thereto.  There  was 
Judgment  confirming  the  report,  and  the  de- 
fendant Bichmond  Pearson,  executor,  etc., 
appealed. 

The  action  was  commenced  by  summons 
issued  on  the  8th  day  of  February,  1888, 
■gainst  John  Gray  Bynum,  administrator  d. 
6.  n.  of  Charles  McDowell,  deceased,  C.  M. 


McCloDd,  administrator  of  N.  W.  Woodfln, 
deceased,  Bichmond  Pearson,  executor  of  K. 
M.  Pearson,  deceased,  ISamuel  McDowell, 
and  others.  The  complaint  alleges  in  sub- 
stance: (1)  That  Charles  McDowell  died  in 
1859,  leaving  a  last  will,  which  was  duly 
proved;  (2)  that  N  W  Woodfin  was  duly 
appointed  administrator  cum  tea.  an.  o( 
said  Charles  McDowell,  and  executed  bis 
bond  as  such,  with  John  W.  Woodfin,  W.  F. 
McKesson,  and  B.  M.  Pearson  as  sureties; 
(3)  that  said  K.  W.  Woodfin  died  insolvent, 
and  C.  M.  McCloud  is  his  administrator,  and 
that  John  W  Woodfin  and  W.  F.  McKesson 
are  dead,  and  their  estates  insolvent;  (4)  that 
E.  M.  Pearson  died  leaving  a  large  estate, 
and  the  defendant  Bichmond  Pearson  is  hfs 
executor;  (5)  that  on  the  25th  of  November, 
1855.  W.  F.  McKesson,  Charles  McDowell, 
and  James  McKesson  (the  last  two  as  sure- 
tiesjexecuteil  their  bond,  signed  and  sealed, 
to  W.  M.  Walton,  promising  to  pay  to  him 
or  to  his  order  the  sum  of  $2,200;  (6)  that 
James  McKesson  is  dead,  and  his  estate  is 
insolvent;  (7)  that  no  part  of  said  bond  has 
ever  been  paid;  (8)  that  the  plaintiffs  are  the 
assignees  and  owners  of  said  bond  and  the 
debt  created  thereby;  (9)  tliat  N.  W  Wood- 
fin died  in  1876,  and  John  G.  Bynum  has 
been  appointed  and  duly  qualified  as  admin- 
istrator de  bonis  non,  etc.,  of  the  estate  of 
Charles  McDowell;  (10)  that  the  outstand- 
ing debts  against  the  estate  of  Charles  Mc- 
Dowell, deceased,  are  between  $8,000  and 
$9,000;  (11)  that  Charles  McDowell,  de- 
ceased, left  a  large  personal  estate,  consisting 
mostly  of  slaves,  and  the  plaintiffs  are  in- 
formed and  believe  that  all  tlie  personal  es- 
tate of  the  deceased  has  been  exhausted  in 
the  payment  of  debts,  and  by  the  emancipa- 
tion of  the  slaves  and  other  destructive  re- 
sults of  the  war;  (12)  that  there  are  no  per- 
sonal assets  known  to  plaintiffs  out  of  which 
they  can  obtain  payment  of  their  debt,  and 
none  have  come  to  the  hands  of  John  G.  By- 
num, administrator,  etc.,  as  they  are  in- 
formed; (13)  that  Mary  T.  Pearson  (and 
others  named)  are  the  heirs  and  devisees  of 
Charles  McDowell,  deceased;  (14)  that 
Charles  McDowell  died  seised  of  the  lands 
mentioned  in  the  complaint;  (15)  that  said 
lands  are  in  the  possession  of  Samuel  Mc- 
Dowell (and  others  named;)  (16)  that  John 
G.  Bynum,  administrator,  etc.,  of  Charles 
McDowell,  has  not  instituted  any  legal  pro- 
ceeding to  recover  any  assets,  if  any  there 
be,  from  N.  W  Woodfin,  the  former  admin- 
istrator, etc.,  nor  has  he  instituted  any  legal 
proceeding  to  subject  the  real  estate  of  said 
Charles  McDowell,  deceased,  to  the  payment 
of  the  debts  of  the  deceased;  (17)  that 
plaintiffs  demanded  of  said  Bynum,  adminis- 
trator, etc.,  before  bringing  this  action,  that 
he  should  file  a  petition  for  sale  of  real  es- 
tate, etc,  and  that  he  declined  to  do  so. 
Judgment  is  demanded  for  sale  of  real  estate, 
and  for  such  other  and  further  relief,  etc. 

To  this  complaint  the  defendant  Richmond 
Pearson,  executor,  demurred,  assigning  as 
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caTise  therefor:  "(1)  That  no  relief  is  prayed 
against  him  in  the  complaint;  (2)  that  the 
complaint  admits  that  there  had  been  no  dev- 
astavit of  the  principal  of  his  testator.  N. 
W.  Woodfln,  administrator,  etc.,  of  Charles 
McDowell,  and  consequently  there  is  no 
breach  of  the  administration  bond  of  said 
Woodfin."  It  nowhere  appears  from  the  rec- 
ord thftt  this  demurrer  was  ever  passed  upon 
Judioiidly,  but  at  the  same  term  of  the  court 
the  following  order  was  made :  "  In  this  case, 
the  defendant  having  filed  a  demurrer,  and 
the  pleadings  being  under  oath,  and  the  de- 
fendant Pearson  being  absent,  it  is  ordered 
that  within  80  days  the  defendant  Pearson 
be  allowed  to  withdraw  his  demurrer  and  file 
an  answer,  and  be  is  required  to  serve  the 
plaintiffs  with  a  oopy  of  answer  in  case  he 
should  file  the  same. "  At  September  term^ 
1883,  by  consent  of  counsel  for  all  parties  (in- 
cluding the  defendant  Pearson)  in  writing 
filed,  allegation  6  of  the  complaint  was  amend* 
ed  by  adding:  "  That  W.  M.  Walton  brought 
suit  on  said  bond  15th  of  March,  1866,  and  at 
fall  term,  1869,  obtained  Judgment  thereon, 
as  appears  of  record  in  the  superior  court  of 
Burke  county."  Allegation  8  was  amended 
so  as  to  read:  "That  W  M.  Walton,  by  a 
written  assignment,  conveyed  all  his  interest 
in  said  l>ond  and  Judgment  thereon  to  S.  M'D. 
Tate,  and  that  said  interest  belongs  to  the 
plaintiffs  jointly. "  Allegation  11  was  amend- 
ed by  adding:  "Nevertheless  the  plaintiiTs 
are  informed  that  the  devisees  of  Cliarles  Mc- 
Dowell, deceased,  defendants  in  this  action, 
deny  that  the  assets  of  the  estate  of  Charles 
McDowell  have  been  exhausted  or  legally  ap- 
plied, and  allege  that  N.  W.  Woodfin,  for- 
mer administrator,  was  guilty  ot  a  devastavit 
of  said  assets,  and  plaintiffs  are  not  able  to 
swear  positively  how  the  matter  stands." 
And  the  prayer  for  relief  was  amended  by 
adding:  'That  an  account  be  taken  of  the 
estate  of  Charles  McDowell,  deceased,  to  as- 
certain whether  the  assets  have  been  exhaust- 
ed or  have  been  legally  applied,  and  how 
much,  if  any,  assets  are  still  in,  or  ought  to 
be  in,  N  W  WoodDn's  hands;  and,  if  it  ap- 
pears that  he  was  guilty  of  a  devastavit,  that 
plaintiffs  have  judgment  against  his  admin- 
istrator and  the  surety  on  his  bond,  to-wit, 
Bichmond  Pearson,  executor  of  K.  M.  Pear- 
son, deceased,  and  for  such  further  relief  in 
the  collection  of  plaintiffs'  debt  or  claim  as 
may  be  consistent  with  the  facts  found  m  this 
case." 

To  this  amended  complaint  the  defendants 
answer:  (1)  That  the  judgment  mentioned 
as  having  been  entered  and  recorded  in  1869 
is  barred  by  the  statute  of  limitations;  (2) 
that  the  judgment  aforesaid  is  dormant,  and 
leave  to  bring  an  action  thereon  was  not  ob- 
tained prior  to  the  bringing  of  this  action. 
And  for  further  answer  they  adopt  the  an- 
swer of  their  co-defendant,  J.  O.  Bynum,  ad- 
ministrator. This  answer  is  signed  by  coun- 
sel for  defendants,  including  George  N.  Folic, 
counsel  for  the  defendant  Pearson.  Upon 
the  trial  of  the  cause  at  September  term,  1883, 


by  agreement  in  writing,  allegations  1,  2,  8, 
4,  5.  6,  8,  9,  13, 14,  15, 16.  and  17  were  ad- 
mitted, and  it  was  also  admitted  that  N.  \V. 
Woodfin,  as  administrator  of  Charles  Mc- 
Dowell, within  less  than  two  years  after  bis 
qaalificiition,  divided  among  the  legatees  the 
greater  part  of  the  personal  property,  and 
took  no  refunding  bonds,  and  upon  being 
heard  "  upon  the  pleadings,  the  records  made 
part  of  the  facts,  and  the  admissions  of  the 
parties, "  judgment  was  rendered  for  the  de- 
fendants and  the  plaintiffs  appealed.  In  the 
supreme  cour(  (92  N.  C.  717)  the  judgment  of 
the  superior  court  was  reversed.  At  spring 
term,  1886,  upon  motion  of  plaintiffs,  the 
case  was  reiCerred,  under  the  Code,  to  George 
F  Bason  "to  take  and  state  an  account  of  the 
estate  of  Charles  McDowell,  deceased;  to  as- 
certain and  report  whether  the  assets  have 
been  exhausted  or  legally  ^plied,  and  how 
much,  if  any  assets,  are  still  in,  or  ought  to 
be  in,  the  hands  of  N.  W.  Woodfin,  adminis* 
trator  of  said  estate,  or  in  the  hands  of  his 
personal  representative,  which  ought  to  be 
applied  to  the  claim  of  the  plaintiffs,  and  re- 
port, "  etc.  This  order  of  reference  was  re- 
sisted by  J.  G.  Bynum,  administrator,  etc., 
Cora  McDowell,  Manly  McDowell,  and 
Thomas  Walton  and  wife,  and  was  made 
without  prejudice  as  to  them.  At  the  same 
term  it  was  ordered  that  J.  G.  Bynum,  ad- 
ministrator, etc.,  and  the  McDowell  heirs, 
have  leave  to  amend  their  answers,  and  that 
the  "plaintiffs  have  leave  to  amend  their 
complaint  heretofore  filed  herein,  as  they 
may  be  advised,  said  amendment  to  be  filed 
either  at  the  time  or  before  the  referee  ap- 
pointed herein  to  state  an  account,  and  up- 
on any  amendra-nts  to  plaintiffs'  complaint, 
the  defendants  sliall  have  leave  to  amend 
their  answers  in  reply  to  such  amendments 
made  by  plaintiffs."  And  thereupon  the 
heirs  of  Charles  McDowell,  defendants,  filed 
an  amended  answer,  with  a  oopy  of  the  judg- 
ment of  the  supreme  court  rendered  at  Jan- 
uary term,  1870,  uiwn  appeal  from  the  su- 
perior court  uf  Burke  county  in  the  case  of 
"W.  M.  Walton,  plaintiff,  against  W.  F. 
McKesson,  N.  W.  Woodfin,  administrator  of 
Charles  McDowell,  and  W.  F.  McKesson,  ad- 
ministrator of  James  McKesson,"  and  insist 
that  it  was  a  "final  judgment  absolute" 
against  the  defendants  in  the  judgment  men- 
tioned in  allegation  5  of  the  amended  com- 
plaint, and  fixed  N.  W.  Woodfin,  adminis- 
trator, etc.,  with  assets  sufiScient  todiscliarge 
the  same,  and  that  said  judgment  is  a  bar  to 
the  recovery  of  the  plaintiffs  against  them. 
They  further  say  that  the  administration 
bond  of  said  Woodfin  was  then,  and  still  is, 
perfectly  solvent,  etc. 

The  plaintiffs  filed  (August  6,  1886)  an 
amended  complaint,  admitting  the  copy  of 
the  record  of  the  judgment  of  the  supreme 
court  of  North  Carolina  in  the  case  of  Wal- 
ton V.  McKesson  et  al.  to  be  true,  and  alleg- 
ing "now  that  N.  W.  Woodfln,  administra- 
tor, etc.,  of  Charles  McDowell  had  in  his 
bands  assets  sufllcient  to  pay  the  plaintiffs' 
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debt,  and  that  he  unlawfully  distributed  them 
and  wasted  them,  and  that  the  sureties  on  his 
bond,  and  their  representatives,  are  liable  for 
plaintifTs'  debt."  Plaintiffs  thereupon  de- 
manded judgment  against  the  defendant 
Pearson  for  the  said  debt,  and  for  such  other 
or  different  relief  as  they  may  be  entitled  to 
against  all  the  defendants. 

Thereupon  the  defendant  Pearson,  execu- 
tor, etc.,  filed  a  separate  answer  to  the  "com- 
plaint and  amended  complaints  of  the  plain- 
tiffs, "  admitting  paragraphs  1,  2.  3,  4,  5,  6, 
and  9  of  the  complaint.  That  allegation  7  is 
not  true  as  therein  alleged,  but,  in  substance, 
that  the  bond  set  out  in  paragraph  5  was  re- 
duced to  judgment  at  fall  term,  1869,  of  the 
superior  court  of  Burlcecounty,  in  the  action 
of  Walton  T.  McKesson  et  al.,  and  by  said 

Judgment  merged  and  extinguished,  and  that 
t  was  a  judgment  quando,  and  not  absolute, 
as  to  N.  W.  Woodfln,  administrator,  etc.,  of 
Charles  McDowell,  and  an  admission  of  record 
that  he  had  not,  and  ought  not  to  have  had, 
assets  of  the  estate  of  said  Charles  McDowell 
at  the  date  of  said  judgment,  and  that  the 
plaintiffs  (assignees,  etc.)  are  estopped  from 
averring  that  there  was  a  devastavit,  etc., 
prior  to  said  judgment.  That  he  has  no 
knowledge,  etc.,  as  to  paragraphs  8,  10,  11, 
12, 13, 14. 15, 16,  and  17;  and  to  the  amended 
complaint  of  the  plaintiffs  he  answers,  in 
substance,  that  the  judgment  mentioned  in 
paragraph  1  of  the  amended  complaint  was 
rendered  by  the  supreme  court  at  January 
term,  1870,  in  an  action  begun  in  1866  in  the 
superior  court  of  Burke  county,  in  whicli 
there  was  a  judgment  at  fall  term,  1869,  ab- 
solute against  W.  F.  McKesson,  individually, 
and  quando  against  N.  W.  Woodfln,  admin- 
istrator, etc.,  and  that  from  said  judgment 
W.  F.  McKesson  alone  appealed,  and  that 
there  was  no  appeal  by  Woodfln,  adminis- 
trator, etc.  That  said  jadgnent  on  appeal 
was  afSrmed  at  January  term,  1870,  of  the  su- 
preme court;  and  that,  while  it  is  true  that 
said  Judgment  of  the  supreme  court  appears 
to  have  been  entered  against  W.  F.  McKes- 
son and  N.  W.  Woodfln,  administrator,  etc., 
of  Charles  McDowell,  yet,  as  said  McKesson 
bad  alone  appealed,  the  court  bad  no  juris- 
diction as  to  Woodfln,  administrator,  etc.,  and 
no  authority  to  render  such  judgment  as 
against  him,  or  that  it  can  have  the  effect  to 
fix  said  Woodfln,  administrator,  etc.,  with 
assets.  The  second  allegation  of  the  amended 
complaint  is  denied,  and  it  is  insisted  that, 
even  if  the  plaintiffs  were  the  owners  of  said 
judgment,  they  are  estopped  from  aveiTing 
that  Woodfln  had,  or  ought  to  have  bad,  as- 
sets. For  a  further  defense  it  is  insisted  that 
the  plaintiffs  have  no  right  to  maintain  this 
action,  "but  that  the  administrator  de  bonis 
non  a.  t.  a.  is  the  real  party  in  interest, 
*  *  *  and  alone  has  the  right  to  main- 
tain actions  for  breaches  of  said  Woodfin's 
said  administration  bond."  For  a  further 
defense  it  is  insisted  that  the  judgment  at 
January  tenn,  1870,  is  dormant,  has  never 
been  revived,  etc.,  and  the  ten-years,  the  six- 


years,  and  the  three-years  statutes  are  relied 
on,  each  as  a  bar  to  this  aetion.  For  a  fur- 
ther defense  it  is  insisted  that  on  the  19th  of 
January.  1874,  an  action  was  commenced  by 
W.  M.  Walton  in  the  superior  court  of  Burke 
county  upon  the  administration  bond  of  N. 
W.  Woodfln,  and  the  surety  thereon,  for  the 
"same  cause  of  action,  and  between  sub- 
stantially the  same  pHrties"  as  this,  and  that 
said  suit  was  pending  till  spring  term,  1883, 
in  the  superior  court  of  Catawba,  (to  which 
it  bad  been  removed,)  when  the  plaintiffs 
caused  a  "nonsuit"  (as  it  is  styl^  in  the 
pleadings)  to  be  entered  "taken  as  of  fall  term, 
1882,"  and  that  this  action  was  begun  on  the 
8th  day  of  February,  188S,  pending  said  ac- 
tion. For  a  further  defense  it  Is  insisted  that 
more  than  a  year  elapsed  after  the  entry  of 
s}iid  nonsuit  before  the  fllingof  the  amended 
complaint,  seeking  to  charge  the  defendant 
as  executor,  etc.,  or  asking  any  relief  against 
him,  and  that  the  defendant  never  gave  his 
consent  to  the  flling  of  the  amended  com- 
plaint, and  that  the  court  had  no  power  to 
grant  leave  to  flie  an  amendment  that  would 
deprive  defendant  of  the  benefit  of  any  stat- 
ute in  respect  to  the  matters  alleged  in  said 
amendment.  For  a  further  defense  the  de- 
fendant adopts  and  sets  out  as  part  of  his  an- 
swer a  portion  of  the  answer  of  J.  Q.  By  num. 
administrator,  ete..  in  this  action,  and  also 
the  answer  of  his  testator,  R.  M.  Feitrson,  to 
the  complaint  of  W.  M.  Walton  v.  N.  W. 
Woodfln.  administrator,  etc.,  et  al.,  but  in 
the  view  taken  of  this  case  it  is  not  material 
to  report  them  here. 

The  report  of  the  referee.  Bason,  was  filed 
at  March  terra,  1887,  which  was  substantially, 
and  so  far  as  material  to  the  questions  before 
us,  as  follows: 

(1)  That  on  the  25th  of  November.  1855, 
W.  F.  McKesson  executed  to  W.  M.  Walton 
the  note  under  seal  for  92,200,  (set  out  in 
full,)  with  Charles  McDowell  and  James  Mc- 
Kesson as  sureties. 

(2)  That  plaintiffs  are  the  owners  of  said 
bond  and  judgment  thereafter  taken  thereon. 

(8)  That  W.  F.  and  James  McKesson  are 
both  dead,  and  their  estates  insolvent. 

(4)  That  Charies  McDowell  died  in  1859, 
leaving  a  will,  and  on  the  24th  of  Novembw, 
1859.  (the  executor  having  failed  to  qualify.) 
N.  W.  Woodfln  was  appointed  administrator 

c.  L  a.,  and  gave  bond  as  such,  with  John 
W.  Woodfln,  W.  F.  McKesson,  and  B.  M. 
Pearson  as  sureties. 

(5)  That  N.  W.  and  J.  W.  Woodfln  are 
dead,  and  their  estates  are  insolvent. 

(6)  That  J.  O.  Bynum  is  the  administrator 

d.  6.  n.  of  Charles  McDowell,  but  has  no  as- 
sets, etc. 

(7)  That  R.  M.  Pearson  died  leaving  a  large 
estate,  and  the  defendant  Richmond  Pearson 
is  his  executor. 

(8)  That  Charles  McDowell  left,  besides 
valuable  real  estate,  "personal  property  of  the 
value  of  831,727,  a  large  portion  of  which 
consisted  of  negro  slaves,  all  of  which  went 
iato  the  bands  of  Woodfln,  his  administrator. 
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and  all  of  this  sam,  except  some  (liSOO.  paid 
out  on  debts  of  bis  testator,  was  either  wasted 
by  said  administrator  or  distributed  to  the 
legatees  named  in  the  will,  without  taking  re- 
funding bonds  therefor,  leaving  the  debt  of 
plaintiffs  still  dae  and  outstaiiding."  It  is 
further  found  that  a  part  of  the  property  so 
distributed  (more  than  enough  to  pay  plain- 
tiffs' debt)  "  was  lost  by  the  results  of  the 
war." 

(9)  That  J.  G.  Bynuni,  administrator  (2.6. 
n.,  etc..  was,  before  the  institution  of  this  ac- 
tion, "requested  by  the  plaintiffs  to  bring  suit 
to  collect  the  assets  of  his  testator's  estate  to 
pay  their  debts,  but  refused  to  do  so  without 
indemnity  against  costs,  as  set  out, "  etc. 

(10)  That  suit  was  brought  by  W.  M- 
Walton  in  the  superior  court  of  Burke  coun- 
ty on  the  15th  of  March,  1866,  against  W. 
F.  McKesson,  administrator  of  Jamte  Mc- 
Kesson, and  N.  W.  Woodfin,  administrator, 
etc,  of  Charles  McDowell,  on  the  bond  re- 
ferred to  in  section  1,  and  at  fall  term,  1869, 
there  was  a  trial  of  said  cause,  and  an  abso- 
lute judgment  thereon,  etc.,  from  which 
judgment  ail  the  defendants  appealed  to  the 
supreme  court.  The  verdict  of  the  jury, 
judgment  of  the  court,  and  appeal  by  the 
defendants,  as  set  out  on  the  minute  doclcet; 
of  Bark*  8uperiorconrt,are  set  forth  in  Wal- 
ton V.  McKesson,  101 N.  C.  430. 7  S.  E.  Kep. 
566. 

(11)  That  at  January  term,  1870,  of  the 
supreme  court  said  appeal  was  heard,  and  a 
jnagment  absolute  in  said  court  was  rendered 
for  the  plaintiff  against  all  the  defendants, 
etc. 

(12)  That  at  spring  term,  1870.  of  Burke 
superior  court,  an  entry  of  judgment  pur- 
porting to  be  according  to  the  certificate  of 
tlie  supreme  courfr  was  made  of  record  in 
said  cause,  but  in  fact  said  entry  of  judg- 
ment was  not  in  accordance  with  said  cer- 
tificate, which  only  directed  an  entry  of 
judgment  for  costs  of  Burke  superior  court, 
while  the  judgment  actually  entered  was  for 
plaintiffs  debt  as  well  as  for  costs. 

(13)  Tliat  at  spring  term,  1878,  of  Burke 
superior  court  the  records  of  said  fall  term, 
1869,  of  said  court  were,  by  order  of  Judge 
C^UD,  amended  as  set  out.  (making  the 
jodgment  absolute  against  W.  F.  McKesson 
individually,  and  quando  as  against  him  as 
administrator  of  James  McKesson,  and 
qtiando  against  N.  W.  Woodfin,  administra- 
tor, etc.,  of  Charles  McDowell,)  and  on  the 
11th  of  March.  1879,  an  assignment  of  all 
bis  right,  title,  and  interest  in  the  said  judg- 
ment was  made  by  W.  M.  Walton  to  the 
plaintiff  Tate. 

(14)  Tliaton  the  5th  of  November,  1869. 
W  M.  Walton  and  one  Michaux  tiled  a  cred- 
itor's bill  in  the  superior  court  of  Burke 
county,  against  N.  W-  Woodfin,  administra- 
tor, etc..  of  Charles  McDowell,  and  others, 
foi  the  collection,  among  others,  of  tlie  Wal> 
ton  debt,  and  on  the  21st  of  March,  1870.  an 
order  was  made  in  said  cause  restraining  the 
creditors  of  said  McDowell  from  collecting 


their  debts  otherwise  than  as  ordered  in  said 
cause.  B.  M.  Pearson  was  made  a  party  de- 
fendant on  the  19tii  of  December.  1873.  and 
at  fall  term,  1874,  (August  24th.)  the  cause 
was  dismissed. 

(15)  That  on  the  19th  of  June.  1874,  W. 
M.  Walton  brought  suit  on  the  administra- 
tion bond  of  N.  W.  Woodfin,  against  the 
said  Woodfin  and  B.  M.  Pearson  and'W.  F. 
McKesson,  bis  sureties,  to  recover  the  debt 
mentioned  in  section  1.  Fending  said  action 
Woodfin  died,  and  J.  O.  Bynum,  administra- 
tor d.  b.  n.  of  Charles  McDowell,  was  made 
a  party,  and,  B.  M.  Pearson  having  also  died, 
Richmond  Pearson,  bis  executor,  came  in  at 
March  term,  and  made  himself  a  party  de- 
fendant. At  March  term,  1879,  the  cause 
was  removed  to  Catawba  superior  court,  and 
the  present  plaintiffs  were  made  parties.  At 
spring  term,  1879,  there  was  a  trial  and  judg- 
ment, from  which  both  parties  appealed  to 
the  supreme  court.  See  case  in  82  N.  C. 
464.  83  N.  C.  309,  and  85  N.  C.  34.  At 
fall  term,  1881.  of  Catawba  superior  court 
the  opinion  of  the  supreme  court  wits  filed, 
and  the  case  continued  without  an  entry  of 
judgment  according  to  the  certificate  of  the 
supreme  court.  AJ;  spring  term.  1882,  "by 
consent  of  all  parties. "  signed  by  their  coun- 
sel, it  was  agreed  that  the  plaintiffs  have 
leave  to  take  a  nonsuit,  and  "enter  the  same 
in  vacation  between  tliis  and  fall  term,  if 
they  desire."  At  fall  term,  1882,  the  case 
was  continued,  and  on  tlie  6th  day  of  Febru- 
ary, 1888,  two  days  prior  to  the  bringing  of 
tliis  action,  a  "nonsuit"  was  entered  of  rec- 
ord In  vacation  by  the  plaintiffs,  and  after- 
wards, at  spring  term,  1883,  (last  Monday  in 
February,)  an  entry  of  "nonsuit"  was  made 
as  of  fall  term,  1882,  and  tlie  costs  for  which 
the  plaintiffs  were  liable  were  paid. 

(16)  That  on  the  14tli  of  August,  1875, 
W.  M.  Walton  brought  suit  against  K.  M. 
Pearson,  to  follow  assets  of  the  estate  of 
Charles  McDowell  In  his  hands,  (value  of 
certain  slaves.)  At  spring  term,  1876,  J. 
G.  Bynum,  administrator,  etc.,  of  Charles 
McDowell,  and  others  were  made  parties  de- 
fendant. At  spring  term.  1878.  the  death 
of  B.  M.  Pearson  was  suggested,  and  Kich- 
mond  Pearson,  his  executor,  made  himself  a 
party  defendant,  and  at  spring  term,  1879, 
the  present  plaintiffs  were  made  parties  (plain- 
tiff. The  cause  was  continurd  from  term  to 
term  till  spring  term,  1882,  when  the  same 
order  as  to  nonsuit,  etc.,  was  entered,  as  in 
Walton  V.  Woodfin,  (in  preceding  section.) 
and  on  the  6th  of  February,  1883.  in  vaca- 
tion, and  at  spring  term,  1883,  similar  en- 
tries of  nonsuit  wepe  made  as  in  that  cause. 
No  objection  appears  to  have  been  taken, 
and  there  was  no  appeal  therefrom. 

(17)  That  the  plaintiffs'  debt  (principal 
and  interest)  amounts  to  $6,329.40.  is  still 
due  and  unpaid,  and.  so  far  as  the  evidence 
shows,  is  the  only  outstanding  debt  against 
the  estate  of  Charles  McDowell. 

(18)  That  the  assets  that  came  Into  the 
hands  of  N.  W.  Woodfin,  administrator,  etc., 
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and  wasted  or  distribated,  amount  (with  in- 
terest added)  to  979,400,  all  of  which  ought 
DOW  to  be  in  the  hands  of  the  present  repre- 
sentative of  Charles  McDowell. 

Exceptions  to  the  referee's  report  were  filed 
as  follows:  (1)  The  evidence  offered  by  the 
plaintiffs  and  the  McDowell  heirs,  defend- 
ants, tending  to  show  a  distribution  of  the 
slaves  of  the  estate  of  Charles  McDowell,  by 
Woodfln,  administrator,  etc.,  among  the  leg- 
atees under  the  will  without  talcing  refund- 
ing bonds,  was  competent  to  show  a  devat- 
tavit,  etc.,  and  the  objection  thereto  by  the 
defendant  Pearson  was  overruled.  (2^  The 
evidence  offered  and  objected  to,  tending  to 
show  a  sale  of  said  slaves  by  Mis-  Pearson  or 
Judge  Pearson,  after  such  distribution,  was 
competent  to  show  that  they  were  not  lost  by 
the  results  of  the  war.  (3)  (The  third  con- 
clusion of  law  relates  to  the  amendment  of 
the  record  by  Judge  Cloud  at  spring  term, 
1878,  of  Burke  superior  court,  and,  tlie  ex- 
ception thereto  having  been  sustained  by  his 
honor  below,  it  and  the  exception  thereto 
need  not  be  stated  here.)  (4)  As  a  final 
judgment  absolute  was  rendered  in  the  su- 
preme court,  at  January  term,  1870.  (case  64 
N.  C.  154,)  there  was  properly  no  judgment 
of  record  in  the  superior  court  of  Burke  to 
be  amended  into  a  quando  judgment.  (5) 
Said  judgment,  having  been  alasolute,  fixed 
the  administrator  with  assets.  (6)  The 
plaintiffs'  cause  of  action,  having  accrued 
prior  to  the  Code,  is  not  affected  by  the  stat- 
ute of  limitations,  and,  the  statute  of  pre- 
sumption having  been  rebutted,  the  plain- 
tiffs have  a  right  to  recover,  new  suit  having 
been  brought  within  one  year  after  nonsuit, 
etc.  (7)  The  plaintiffs  having  requested  the 
administrator  de  honia  non  to  bring  action, 
etc.  and  be  having  refused  to  do  so  unless 
indemnified,  tlie  plaintiffs  had  a  right  to  bring 
action  against  him  and  the  other  defendants 
under  section  185  of  the  Code;  and,  if  not,  it 
appeared  upon  the  face  of  the  complaint,  and 
should  have  been  taken  advantage  of  by  de- 
murrer, and  he  finds  that  the  plaintiffs  are 
entitled  to  recover. 

The  defendant  Pearson,  executor,  filed  nu- 
merous exceptions,  36  in  number,  covering 
many  pages  of  the  written  record,  besides 
numerous  others  taken  before  the  referee, 
but  the  first,  second,  third,  and  fourth  were 
abandoned  in  this  court,  and  only  so  much 
of  the  substiince  of  the  others  is  stated,  as, 
in  the  view  of  the  case  taken  by  the  court, 
is  materiaL  The  fifth  exception,  the  first  re- 
lied on,  is  to  the  power  of  the  referee,  under 
the  order  of  reference,  to  consider  or  take  in- 
to the  account  any  assets  that  came  or  ought 
to  have  come  into  the  bands  of  N.  W.  Wood- 
fin,  administrator,  etc.,  prior  to  the  judgment 
at  fall  terra,  1869,  of  Burke  superior  court, 
or  before  tlte  judgment  of  said  court  at  spring 
term,  1870,  or  to  consider  any  matters  except 
the  assets  which  came  or  ought  to  have  come 
into  his  hands  since  the  fail  term,  1869,  of 
said  court.  The  sixth,  tenth,  eleventh,  thir- 
teenth,   fourteenth,     fifteenth,     sixteenth. 


seventeenth,  eighteenth,  nineteenth,  twen- 
tieth, twenty-first,  twenty-fourth,  twenty- 
fifth,  part  of  twenty-sixth,  twenty-seventh, 
twenty-eighth,  part  of  twenty-ninth,  thir- 
tieth, and  thirjiy-flrst,  whicii  are  set  out  at 
great  length  and  argumentatively,  are  basel 
upon  the  assumption  that  the  judgment  of 
fall  term,  1869,  was  a  judgment  guarido  as 
to  Woodfin,  administrator,  etc.,  of  McDow- 
ell ;  that  the  plaintiffs  acquired  by  tlie  assign- 
ment to  them  nothing  but  the  judgment 
quando;  that  the  testimony  objected  to  in 
the  several  exceptions  upon  which  tlie  referee 
acted  was  irrelevant  and  incompetent  bo- 
cause  the  judgment  quando  was  an  admis- 
sion that  there  was  up  to  the  time  of  said 
judgment  no  devastavit,  and  that  the  per- 
sonal assets  had  been  legally  exhausted ;  that 
the  several  findings  of  fact  and  conclusions 
mentioned  in  said  exceptions  were  not  with- 
in the  province  of  the  referee,  were  imma- 
terial and  irrelevant,  supported  by  no  com- 
petent evidence;  that  the  plaintiffs  are 
estopped  by  their  allegations  in  seeking  to 
subject  the  real  estate  to  the  payment  of 
their  debt,  from  alleging  a  devastavit,  etc., 
and,  if  they  were  not,  that  an  action  for  the 
devastavit  could  only  be  brought  by  the  ad- 
ministrator de  bonis  non  of  Charles  McDow- 
ell; and  further  that  the  nonsuits  taken  in 
February,  1883,  (both  that  attempted  to  be 
taken  in  vacation  and  that  entered  in  term- 
time,  as  of  fall  term,  1882,)  were  irregular, 
illegal,  and  void.  The  seventh  exception  is 
that  the  referee  treated  the  action  as  one 
against  the  defendant  on  the  administration 
bond  of  N.  W.  Woodfln,  administrator,  etc., 
and  took  into  consideration  the  alleged 
amendment  of  Auguste,  1886,  which  changed 
the  nature  of  the  action,  introduced  a  new 
cause  of  action,  and  that  neither  the  court 
nor  the  referee  had  autliority  to  make  or  al- 
low such  amendment,  and  that  at  the  time 
of  said  amendment  there  was  no  action 
against  this  defendant,  and  further  that  it 
there  was  any  such  judgment  in  the  supreme 
court  as  that  referr^  to  in  said  Sieged 
amendment  there  was  no  evidence  that  the 
plaintiffs  owned  it.  The  eighth  exception  is 
that  the  order  of  reference  was  i  mprovidently 
made  and  premature,  in  that  the  defenses  in 
bar  of  the  action  were  undisposed  of,  and 
said  order  of  reference  was  erroneous  and 
irregular.  The  ninth  exception  is  that  the 
first  finding  of  fact  by  the  referee  is  against 
the  weight  of  evidence,  contrary  to  the  alle- 
gations of  the  complaint,  without  evidence 
to  support  it.  and  the  finding  is  "immaterial 
and  without  the  province  of  the  referee,  and 
there  is  no  competent  evidence  of  bond  nat 
paid. "  The  twelfth  exception  is  to  the  ninth 
finding  of  fact  as  immaterial,  outside  the 
province  of  the  referee,  "contrary  to  the 
weight  of  evidence,  and  without  evidence  to 
support  it. "  The  twenty-second  and  twenty- 
third  exceptions  are  to  the  seventeenth  and 
eighteenth  findings  of  fact  as  without  the 
province  of  the  referee  upon  a  matter  adjudi- 
cated to  the  contrary,  (as  to  the  eighteenth 
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Undlng, )  and  which  the  plaintiffs  are  estopped 
to  controvert,  etc.  The  thirty-second  excep- 
tion is  that  the  referee  should  have  found 
"that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
this  defendant."  TJie  thirty-third  excep- 
tion is  to  the  admission  of  the  testimony  of 
6.  N.  Folk  as  irrelevant  and  inconsislent, 
and  to  the  admission  in  evidence  referred  to 
in  the  testimony  taken  by  the  referee  as  the 
admission  of  facts  filed  in  the  case.  The 
thirty-fourth  exception  is  to  that  part  of  the 
testimony  filed  by  the  referee  "which  pur- 
ports to  be  and  is  a  copy  of  the  testimony 
taken,  and  not  the  original."  "Exception 
35.  ,  The  referee  finds  in  the  eighteenth  find- 
ing of  fact  that  assets  found  to  have  been 
wasted  by  Woodfln,  administrator,  ought 
now  to  be  in  the  hands  of  the  representative 
of  Charles  McDowell,  and  yet  further  finds 
in  the  sixth  finding  of  law  that  this  defend- 
ant is  liable  for  so  much  thereof  as  will  pay 
the  amount  claimed  by  these  plaintiffs  tu 
these  plaintiffs,  and  that  these  plaintiffs  can 
maintain  this  action  in  their  own  names  to 
recover  the  same  against  this  defendant. 
Such  findings  of  law  upon  such  findings  of 
fact  cannot  be,  and  are  not  correct."  The 
thirty-sixth  exception  is  substnntially  and  at 
much  length  a  recapitulation  of  tlie  other  ex- 
ceptions, and  is  fully  and  in  detail  covered 
by  them,  and  need  not  be  repeated  here.  So 
much  of  exceptions  26  and  29  as  are  not  cov- 
ered by  the  summary  were  sustained,  and 
need  not  be  referred  to.  The  other  excep- 
tions were  overruled.  The  court  held  that 
the  cause  of  action  was  not  barred  by  the 
statute  of  limitations,  nor  was  there  payment 
nnder  the  statute  of  presumptions,  and  that 
the  evidence  of  Tate  and  Walton — exception 
to  which  (29)  was  sustained — on  this  point 
was  immaterial.  The  court  further  held  that 
the  plaintiffs  were  not  entitled  to  judgment 
against  the  McDowell  heirs,  and  gave  judg- 
ment, as  to  them,  for  costs  against  the  plain- 
tiffs. There  was  judgment  against  Rich- 
mond Pearson,  executor,  for  $50,000,  (the 
penalty  of  the  bond  of  Woodfln,  administra- 
tor, etc.,  to  which  B.  M.  Pearson  was  surety;) 
to  be  discharged  on  the  payment,  etc.  From 
this  judgment  the  defendant  Richmond  Pear- 
son, executor,  etc.,  appealed. 

F.  A.  Sundley  and  Armistead  Jones,  for 
appellant.  D.  ScTtenck  and  Batehelor  &  Deve- 
reux,  for  respondents. 

Davis,  J.,  [cffter  stating  the  facts  as 
above.)  The  purpose  of  this  action  is  to  re- 
cover a  debt  originally  due  by  note  under  seal 
executed  by  W.  F.  McKesson,  with  Charles 
McDowell  and  James  McKesson  as  sureties. 
Actions  to  recover  this  debt  have  been  pend- 
ing in  some  form  against  parties  souglit  to 
be  held  liable  for  its  payment  since  March, 
1866.  After  various  amendments  and  many 
irregularities  and  inconsistencies  in  the  plead- 
ings, which  perhaps  would  have  been  fatal  to 
the  action  if  objection  had  been  taken  and  in- 
sisted upon  in  apt  time,  but  which  were  either 


waived  or  cured  by  amendments,  it  has  now 
assumed  the  simple  character  of  an  action 
against  the  representative  of  the  only  solvent 
surety  on  the  administration  bond  of  N.  W. 
Woodfin ,  administrator  of  Charles  McDowell, 
for  fidevastavit  and  misapplication  of  assets. 
In  one  form  or  another  its  subject-matter  has 
been  frequently  before  tliis  court,  as  will  be 
seen  by  reference  to  64  N.  C.  154.  82  N.  C. 
464,  83  N.  C.  809.  85  N.  C.  34.  92  N.  C.  717, 
and  101  N.  C.  428.  7  S.  E.  Rep.  566.  When 
it  was  here  at  February  term,  1885,  (92  N. 
C.  717.)  Ashe,  J.,  characterized  the  record, 
"interspersed  with  its  numerous  amend- 
ments," aa  "obscure,  inconsistent,  and  vol- 
uminous," and,  after  the  new  trial  granted 
at  that  term,  and  to  meet  defects  then  sug- 
gested, it  was  again  amended,  (both  the  com- 
plaint and  the  answers.)  and  to  the  order  al- 
lowing tlie  amendments  there  was  at  the 
time  no  objection — certainly  no  exception — 
noted,  and  no  appeal  taken,  or  right  of  ap- 
peal  reserved,  and  whether  the  amendments 
ought  or  ought  not  to  have  been  alio  wed  are  not 
now  questions  for  our  consideration.  It  is  said 
by  counsel:  "The  plaintiff  had  complained. 
Pearson  bad  answered  by  demurrer.  No  re- 
ply thereto  had  been  or  ought  to  have  been 
filed  for  three  years.  This  was  the  end  to 
the  pleading  between  them."  This  might 
have  been  so,  but  for  tlie  facts  that  at  the 
first  term  after  the  demurrer  w.is  filed  (Sep- 
tember term,  1883)  by  consent  the  complaint 
was  amended,  and  an  answer  filed ;  there  was 
a  trial,  a  judgment,  and  an  appeal  to  the  su- 
preme court.  That  the  demurrer  (if  not 
passed  upon)  was  thus  waived,  seems  too 
pliiin  to  need  the  support  of  authority. 

It  is  insisted  by  counsel  for  tlie  defendant 
that  "the  reference  in  this  action  was  compiiI< 
sory  and  irregular  because  it  preceded  a  de- 
termination of  the  matters  pleaded  in  bar,  to- 
wit,  the  statute  of  limitations,  that  the  action 
was  brought  in  the  wrong  name,  the  pendency 
of  another  action  l>etween  the  same  parties 
and  for  the  same  purpose  at  the  commence- 
ment of  this  action,  and  the  existence  of  a 
judgment  quando;"  and  for  this  he  cites 
numerous  autliorities.  The  authorities  cited 
clearly  show,  and  it  cannot  be  questioned, 
that  the  defendant  had  a  right  to  have  any 
plea  in  bar  passed  upon  before  the  reference 
was  ordered,  but  if  he  wished  to  avail  him- 
self of  that  right  it  was  his  duty  to  have  in- 
sisted upon  it  before  the  reference  was 
ordered.  This  is  well  settled.  Grant  v. 
Hughes.  96  N.  G.  190.  2  S.  £.  Rep.  339.  and 
the  cases  there  cited.  The  order  of  reference 
was  resisted  by.).  G.  Bynum,  administrator, 
etc.,  and  the  McDovvell  heirs,  and  was  "  with- 
out prejudice  as  to  them,"  but  there  was  no 
objection  by  the  defendant  Pearson,  and  as 
to  him  it  "was  equivalent  to  assent  and  a 
waiver."  Grant  v.  Hughes,  supra.  But  it 
is  insisted  that,  when  the  order  of  reference 
was  made,  the  defendant  Pearson  could  not 
object  because  there  "  was  no  case  stated"  as 
against  him,  as  tliat  was  settled  by  the  judg- 
ment quando.    One  of  the  objections  now 
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urged  against  the  reference  is,  that  the  qnes- 
tion  whether  there  was  a  jadgment  guando 
was,  among  others,  not  passed  upon  before 
the  reference  was  ordered.  But  the  defend- 
ant was  a  party  to  the  action,  made  no  ob- 
jection to  the  order,  and  the  yery  purpose 
snd  the  only  parpose  of  the  reference  was  to 
ascertain  whether  the  assets  in  the  hands  of 
Woodfln,  administrator,  etc.,  (to  whose  bond 
the  defendant's  testator  was  surety,)  liad 
"Ijeen  exhausted  or  legally  applied,"  and  if 
he  assented  to  the  orrler  of  reference,  or  made 
no  objection  and  took  no  appeal,  as  he  had  a 
right  to  do.  he  cannot  no  w  be  beard  to  object. 
The  same  may  be  said  in  regard  to  the 
amended  complaint  of  August  6,  1886.  If 
the  defendant  had  any  objection  to  the  order 
allowing  the  amendments,  it  should  laave 
been  then  taken. 

But  it  is  insisted  that  the  "referee  treat- 
ed this  action  as  one  agatnrt  this  defendant 
brought  on  WoodQn's  administration  bond." 
and  the  court  had  no  right  to  "permit  an 
amendment  wbidi  changes  the  nature  of  the 
action,  makes  a  misjoinder  of  causes  of  ac- 
tion inconsistent  in  IhemselTW  and  incon- 
•istont  with  the  action  originally  begun,  and 
with  the  admissions  of  the  complaint."  The 
defendant's  tesUitor,  B.  M.  Pearson,  was 
made  a  party  defendant  in  the  creditor's  ac- 
tion instituted  by  Michaux  and  others,  and 
also  in  the  action  brought  In  June,  1874,  by 
W.  M.  Walton  on  the  administration  bond 
of  N.  W.  Woodfln.  in  both  of  which  the  re- 
covery of  the  debt  now  sued  on  was  attempt- 
ed, and  when  this  action  was  brought  the 
present  defendant  (his  executor)  was  Aiade  a 
party  defendant.  If  liable  at  all,  it  could 
only  be  on  the  administration  bond,  and,  so 
far  as  the  defendant  is  concerned,  no  action 
could  be  brought  except  on  the  administra- 
tion bond.  However  defective  the  original 
complaint  may  have  been  in  failing  properly 
to  allege  a  cause  of  action  against  the  defend- 
ant, and  in  failing  to  demand  speciflcally 
Judgment  againat  biro,  the  purpose  of  the 
action  has  been  apparent.  The  defendant 
was  made  a  party  with  the  heirs  at  law  for 
some  purpose,  and  allegations  in  the  com- 
plaint show  what  the  purpose  was.  It  is  al- 
leged that  Charles  McDowell  died;  that 
Wood6n  was  appointed  his  administrator; 
that  the  defendant's  testator  was  surety  on 
his  administration  bond;  tliat  McDowell  in 
his  life-time  was  one  of  the  sureties  to  the 
debt  for  the  recovery  of  which  this  action  is 
brought;  that  all  the  persons  or  their  estates 
liable  for  said  debt,  excupt  McDowell's  es- 
tate, are  insolvent,  and  that  no  part  of  the 
debt  h:i8  been  paid;  and  by  an  amendment 
by  consent  of  aU  parties  for  the  purpose  of 
ascertaining  whether  the  assets  in  the  hands 
of  WoodQn,  administrator,  etc.,  have  been 
legally  applied  or  exhausted,  an  account  is 
asked  for,  to  the  end  that,  if  it  shall  appear 
that  there  was  a  devastaiitt,  the  plaintiffs 
may  have  judgment  against  the  defendant 
Pearson,  executor,  eto.  The  defects  in  the 
complaint  wera  not  such  as,  in-  the  absence 


of  objectton,  to  defeat  the  action  altogether, 
and  when  amended  by  consent  or  without 
objection,  as  they  were,  they  are  cored. 

The  original  administration  on  the  estate 
of  Charles  McDowell  was  granted  prior  to 
the  Ist  day  of  July,  1869,  and  except  so  far 
as  relates  to  the  courts  having  jurisdiction 
"is  to  be  dealt  with,  administered,  and  set- 
tled according  to  the  law  as  it  existed  just 
prior"  to  that  date.  Code,  §§  1433, 1476.  Ac- 
cording to  the  law  as  it  then  existed,  a  cred- 
itor in  a  court  of  equity  could  by  a  proper 
bill  obtain  an  account  of  the  personal  and  real 
estate  of  his  deceased  debtor,  and  have  a  de- 
cree for  the  payment  of  his  debt  out  of  tUb 
proper  f  u  nd.  Martin  v.  Harding,  8  Ired.  Gq. 
603;  Finger  v.  Finger,  64  N.  C.  183.  Of 
course.  In  such  an  action  it  would  be  neces- 
sary to  have  the  real  as  well  as  the  personal 
representative  before  the  court,  and  the  one 
or  the  other  would  be  charged  with  the  pay- 
ment of  the  debt  as,  upon  the  statement  of  the 
account,  it  might  appear  that  the  one  or  the 
other  was  liable.  This  action  may  be  treated 
as  a  bill  to  ascertain,  by  an  account,  whether 
the  real  or  personal  representatives  of  Charles 
McDowell  ate  liable  for  plaintiffs'  debt,  and 
this  seems  to  have  been  the  view  taken  in 
this  court  when  the  Judgment  was  reversed 
at  February  term,  1885,  (92  N.  C.  717,  and 
cases  there  cited.)  There  was  but  one  causa 
of  action  in  the  original  complaint  or  as 
amended,  and  that  was  the  liability  of  the  es- 
tate of  Charles  McDowell  for  the  plalotiffa* 
debt;  and,  if  liable,  whether  tliat  liability 
should  rest  upon  the  personal  or  real  repre- 
sentatives, required  the  equitable  aid  of  the 
court  to  determine.  After  the  amended  an- 
swer of  the  heirs  of  Charles  McDowell,  in 
which  it  appeared  that  there  bad  l>een  an  ab- 
solute Judgment  final,  Qxing  liability  upon 
the  peraonal  representative,  the  plaintitlg 
very  properly  abandoned  all  claim  as  against 
tliem,  and  soaglit  judgment  against  tlie  de< 
fendant  only.  The  amended  complaint  was 
a  reply,  and  not  an  amendment,  so  far  as  it 
related  to  the  amended  answer  of  the  Mc- 
DoweU  heirs,  admitting  the  truth  and  effect 
of  their  amended  answer,  but  so  far  as  it  re- 
lated to  the  defendant  Peai'son,  executor, 
ete.,  it  was  an  amendment,  alleging  directly 
that  Woodfln,  administrator,  etc.,  had  dis- 
tributed and  wasted  assets  applicable  to  the 
payment  of  their  debt,  and  that  the  sureties 
on  his  administration  bund  were  liable,  eto. 
No  new  cause  of  action  was  alleged,  but,  so 
far  as  the  iieirs  of  Charles  McDowell  were 
concerned,  it  was  conoeded,  when  the  rec- 
ord of  the  judgment  in  the  supreme  court 
was  Bled,  that  they  were  not  liable,  and  that 
no  judicial  decree  was  necessary  as  to  them, 
and  the  action  was  thereafter  prosecuted 
against  the  defendant  Pearson,  executor, 
alone. 

It  is  not  the  least  singular  fact  connected 
with  this  action,  the  record  in  which,  one  of 
our  predecessors  said,  "constituted  a  mudei^ 
ate-sized  volume,"  and  which,  we  may  add, 
has,  with  its  age,  greatly  increased  its  pro- 
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portions,  as  well  as  its  "irregularities,  ob- 
scurities, and  inconsistencies,  "that  the  judg- 
ment of  the  supreme  court  at  January  term, 
1870,  should  bav«  been  so  strangely  over- 
looked by  counsel  on  all  sides.  We  do  not  know 
how  to  account  for  it,  unless  it  be  to  prove 
by  the  exception  the  truth  of  the  utterance 
of  the  wise  man  that  "in  the  multitude  of 
counsellors  there  is  safety,"  for  in  looking 
through  the  record  it  will  be  seen  that  there 
have  been  more  than  a'  score  of  counsellors 
engaged,  at  one  time  or  another.  It  may 
be,  however,  as  they  were  not  all  engaged 
at  the  same  time,  the  confusion  resulted  from 
a  failure  on  the  part  of  succeeding  counsel  to 
properly  apprehend  the  plan  of  attack  or  de- 
fense arranged  by  their  predecessiors.  The 
first  exception  relied  on  was  the  fifth,  and  it 
may  be  considered  with  those  numbered  6, 
10,  11,  etc.  These  exceptions  rest  mainly 
upon  the  assumption  that  the  judgment  ren- 
dered at  fall  term,  1869,  of  Burke  superior 
court,  as  amended  by  order  of  Judge  Cloud 
at  spring  terra,  I87ti,  was  a  judgment  ^un- 
do, and  conclusive  as  to  all  questions  relat- 
ing to  assets  and  devastavit  prior  to  that 
time,  and  that  all  the  evidence  objected  to 
was  irrelevant.  Much  of  the  very  elaborate 
and  learned  brief  of  Mr.  Sondley,  which  does 
great  credit  to  bis  ability  as  well  as  to  his  in- 
dustry, relates  to  the  effect  of  the  judgment 
quando  and  the  power  of  Judge  Cloud  to 
make  the  amendment.  Whatever  may  have 
been  the  power  of  the  judge  in  regard  to  the 
record  of  the  superior  court,  (and  he  unques- 
tionably had  the  power  to  amend  the  record 
properly  in  that  court.)  he  certainly  had  no 
power  to  make  any  amendment  that  would 
affect  the  records  of  this  court,  and  (tbougli 
it  seems  not  to  have  been  known)  the  final 
judgment  was  in  this  court.  The  appeal 
having  been  taken,  there  was  no  judgment 
in  Burke  superior  court  which  the  judge 
could  amend,  and  we  regard  all  questions  re- 
lating to  this  branch  of  the  case  as  settled  by 
the  decision  of  this  court  directly  upon  the 
question,  (Walton  v.  McKesson.  101  N.  C. 
428.  7  S.  £.  Bep.  566.)  and  we  content  our- 
selves with  a  reference  to  it 

It  is  insisted,  however,  that  it  is  settled  in 
Walton  V.  Pearson,  85  N.  C.  34,  tliat  Judge 
Cloud  had  the  right  to  make  the  amendment 
in  the  superior  court  of  Burke,  so  as  to  de- 
clare it  a  judgment  quando,  and  that  this  is 
conclusive.  However  this  might  have  beSu 
as  a  question  of  res  adjudiaata,  if  judgment 
had  been  entered  in  that  case  in  conformity 
with  the  opinion  of  the  supreme  court  it  was 
not  done,  and  a  judgment  of  "nonsuit"  was 
taken  by  consent  or  without  objection,  and 
a  new  action  brought;  and  it  now  appears 
that  there  had  been  an  appeal  from  the  judg- 
ment sought  to  be  amended  by  Judge  Cloud, 
and  a  judgment  absolute  and  final  in  this 
court,  which  facts  did  not  appear  when  this 
ease  was  before  the  court  at  October  term, 
1881.    Id. 

But  it  la  insisted  that  the  plaintiffs  are 


estopped  by  their  allegations,  in  seeking  to 
subject  the  real'  estate  to  the  payment  of  their 
debt,  from  alleging  a  devaataoit,  etc.  As 
we  have  seen,  this  is  an  action  equitable  in 
its  nature,  and  the  plaintiffs  had  a  right  to 
have  an  account  in  order  to  ascertain  whether 
the  r<'al  or  personal  representatives  of  Charles 
McDowell  were  cliargeable  with  the  payment 
of  their  debt,  and,  if  there  was  any  inconsist- 
ency in  the  adlegtU;ions,  it  was  cured  by  the 
amendments,  and  the  very  purpose  of  the  ac- 
count was  to  determine  whetner  there  was 
or  was  not  a  deteutatit.  But  it  is  said  that 
an  action  for  such  a  purpose  could  only  he 
brought  in  the  name  of  the  administrator  d« 
bonis  non  of  Charles  McDowell.  It  is  un- 
doubtedly true,  as  the  authorities  cited  by 
the  defendant  abundantly  show,  that,  noth- 
ing else  appearing,  tiie  action  should  have 
been  in  the  name  of  the  administrator  d* 
bonis  non.  This  is  well  settled  in  this  state, 
though  a  different  rule  prevails  elsewhere. 
See  Merrill  v.  Merrill,  92  N.  C.  657,  and  the 
cases  tliere  cited.  Also.  Tulburt  v.  Hollar, 
ante,  430.  (at  this  term.)  But  it  is  in  this 
case  found  as  a  fact  that  the  administrator  de 
bonis  non  was,  "before  the  institution  of 
this  suit,  requested  by  plaintiff  to  bring  suit 
to  collect  the  assets  of  his  testator's  estate  to 
pay  their  debts,  but  refused  to  do  so  without 
indemnity  against  costs."  He  was  a  neces- 
sary, party,  either  as  plaintiff  or  defendant, 
and,  whether  under  section  185  of  the  Coda 
or  under  the  old  equity  practice,  he  could  be 
made  a  party  defendant.  Smith  v.  Shep- 
par's  Heirs.  2  Hayw.  (N.  C.)  163,  (349;) 
Hardy  v.  Miles,  91  N.  C.  131;  Luun  v.  Sher- 
mer,  93  N.  C.  164,  and  cases  cited.  Besides, 
the  alleged  defect  appearing  npou  the  face  of 
the  complaint,  if  relied  on,  it  should  have 
been  by  demurrer.  Luun  v.  Shermer,  supra; 
Davidson  v.  Elms,  67  N.  C,  228.  Under  the 
old  equity  practice  all  parties  whose  rights  or 
interests  were  involved  were  required  to  be 
brought  in,  and  now  creditors  may  bring 
special  proceedings  against  the  personal  rep- 
resentatives, (Code,  §  1448,)  and  if  it  shall 
appear  at  any  time  that  the  personal  assets 
are  insufficient,  the  heirs  or  devisees  may  be 
made  parties,  (Code,  §  1474.) 

It  is  insisted  that  when  this  action  was 
commenced — February  8,  1883 — another  ac- 
tion was  pending  between  substantially  the 
same  parties,  and  for  the  "same  cause  of  ac- 
tion as  this,"  and  that  the  "nonsuit"  taken 
in  that  action,  in  vacation,  February  6, 1883, 
and  also  the  "nonsuit"  taken  thereafter  at 
the  February  term,  1883,  were  void.  At 
spring  term,  1882,  it  was  a<;reed  in  writing 
"by  consent  of  all  pjirties"  "that  the  plain- 
tiffs have  leave  to  take  a  nonsuit,  and  enter 
the  same  in  vacation,  between  this  and  fall 
term,  if  they  desire."  This  was  not  done, 
but,  without  objection,  there  was  a  nonsuit 
entered  at  spring  term,  1883,  nunc  pro  tune, 
as  of  fall  term,  1882.  Whether  this  was  to 
carry  out  the  written  agreement  of  the  parties 
made  at  spring  term,  1882,  or  not,  it  was  in 
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effect  aa  much  a  part  of  the  proceedings  of 
fall  term,  1882,  as  if  then  made,  and  the  de- 
fendant cannot  impeach  it  now.  collaterally. 

The  seventh  exception  was  properly  over- 
ruled. It  is  based,  it  seems,  upon  the  mis- 
apprehension that  the  action  was  brought  on 
a  judgment,  whether  9uan<io  or  not,  and  that 
the  amendment  of  August  6,  1886,  intro- 
duced s  new  cause  of  action,  whereas  the 
only  cause  of  action  against  the  defendant, 
from  the  issuing  of  the  summons,  was  on  the 
administration  bond,  and  this  sufficiently  ap- 
peared, though  indefinitely  stated,  in  the  first 
complaint.  Besides,  there  was  no  objection 
to  the  order  allowing  the  amendment.  The 
plaintiffs'  action,  so  far  as  the  defendant  is 
concerned,  is  for  a  breach  of  the  administra- 
tion bond  in  distributing  and  wasting  the 
assets  without  paying  plaintiffs*  debt.  The 
judgment  was  evidence,  not  the  cause,  of  the 
action.  Being  a  judgment  absolute,  it  fixed 
Woodfln,  administrator,  etc.,  wilh  assets. 

The  eighth  exception  relates  to  the  order 
of  reference,  and  has  already  l>een  disposed 
of. 

The  ninth  exception  relates  to  the  first 
finding  by  the  referee.  The  finding  is  f  nlly 
sustained  by  admissions  in  the  record.  The 
fact  found  is  alleged  in  the  complaint.  It 
was  witliin  the  scope  of  the  order  of  refer- 
ence, and  there  was  no  evidence  that  the 
bond  was  paid,  and  the  exception  was  prop- 
erly overruled.  The  assignment  carried  with 
it  whatever  interest  Walton  bad. 

The  twelfth  exception  relates  to  the  ninth 
finding  of  fact.  The  Hnding  was  material  in 
that  it  was  proper  that  the  action  should  have 
been  brought  in  the  name  of  the  administra- 
tor dt  bonis  flora,  unless  he  declined  or  failed 
to  do  so  after  request,  wlien  he  might  be 
made  a  party  defendant.  It  was  within  the 
scope  of  the  reference.  It  was  supported  by 
evidence,  the  defendant  Bynum  having  tes- 
tified that  he  never  intended  to  bring  any 
suit  on  Woodfin's  bond,  unless  indemnified. 
But,  as  already  said,  the  objection  relates  to 
a  party  to  the  action,  and,  this  appearing  on 
the  face  of  the  pleadines,  should  have  been 
taken  by  demurrer,  so,  in  any  event,  the  fact 
found  could  not  be  objectionable. 

The  twenty-second  and  twenty-third  ex- 
oeptions  are  to  tho  seventeenth  and  eight- 
eenth findings  of  fact.  Both  findings  were 
clearly  within  "the  province  of  the  referee. " 
and  as  to  the  eighteenth  there  has  been  no 
"adjudication  to  the  contrary,"  as  the  judg- 
ment was  absolute  and  not  quando. 

The  thirty-second  exception  is  to  s  failure 
of  the  referee  to  find  a  conclusion  of  law 
which  was  not  within  his  province,  and  the 
exception  was  properly  overruled. 

The  thirty-third  exception  relates  to  the 
admission  of  the  testimony  of  Folk.  His 
testimony  covets  eight  pages.  No  exceptions 
were  taken  at  the  time,  either  to  the  compe- 
tency of  the  witness  or  the  admissibility  of 
bis  evidence,  and  this  broad  exception  cannot 
be  considered.    It   is   proper,  however,  to 


state  that  the  defendant,  being  a  party  to  the 
action,  is  charged  with  a  knowledge  of  what 
transpired  and  was  made  of  record  in  its  prog- 
ress, and  he  is  bonnd  by  the  pleadings  and 
admissions  of  fact  filed  in  the  cause.  Folk 
was  his  counsel  of  record,  and  he  was  cliarged 
with  a  knowledge  of  that  fact,  as  well  as  of 
the  pleadings  and  admissions  filed. 

We  are  unable  to  see  the  force  of  the  thir- 
ty-fourth exception.  It  does  not  specify  the 
testimony  objected  to,  and  there  is  nothing  to 
direct  our  attention. 

The  tliirty-fiftb  exception  is  that  the  eight- 
eenth finding  of  fact  and  the  sixth  conclusion 
of  law  are  inconsistent.  The  fact  that  as- 
sefas  wasted  by  Woodfin,  administrator  of 
Charles  McDowell,  ought  to  be  in  the  hands 
of  the  defendant  J.  G.  Bynum,  administrator 
da  bonit  turn  of  Charles  McDowell,  is  not 
inconsistent  with  the  legal  conclusion  that 
the  plaintiffs  are  entitled  to  have  their  debt 
paid  by  those  liable  for  the  wasted  assets 
which  were  applicable  to  the  discharge  of  tba 
debt,  and,  as  they  are  not  in  the  hands  of  the 
present  personal  representative,  the  plain- 
tiffs can  (he  having  failed  to  collect  them) 
maintain  an  action  against  him  and  the  sure- 
ties on  his  predecessor's  bond  to  subject  them 
to  the  payment  of  his  debt. 

It  Is  insisted  that  the  note  on  which  action 
was  brought  in  1866  was  the  original  cause 
of  action,  and  that  it  was  merged  in  the  judg- 
ment rendered  at  fall  term,  1869,  of  Burke 
superior  court,  and  is  barred  by  the  statute 
of  limitations.  This  is  a  misapprehension. 
As  to  the  defendant  Pearson,  this  action  is 
on  the  administration  bond  uf  Woodfin,  to 
which  bis  testator  was  surety.  When  the 
case  of  Walton  v.  Pearson  was  before  this 
court  in  1881.  (85  N.  C.  34.)  it  was  said: 
"The  defendant  insists  that,  having  obtained 
a  judgment  against  all  the  makers  of  his 
note,  it  became  merged  in  the  judgment  as 
being  a  security  of  higher  dignity,  and  could 
not  therefore  constitute  a  good  cause  of  ac- 
tion in  any  suit  subsequently  instituted,  and 
hence  he  argues  that  the  plaintiff  can  only 
complain  of  the  non-payment  of  the  judg- 
ment as  a  breach  of  the  administrator's 
bond,  and,  as  that  was  obtained  in  1869,  the 
case  falls  under  section  84  of  the  Code,  (sec- 
tion 155,)  which  limits  actions  against  the 
sureties  of  executors,  administnitors,  and 
guardians  on  tlie  otflcial  bond  of  their  princi- 
pal to  three  years  after  the  breach  thereof 
complained  of.  We  cannot  yield  our  assent 
to  the  position  assumed  by  the  defendant,  or 
the  conci  usion  he  deduces  therefrom .  Every 
administrator  owes  the  duty  of  faithfully  ad- 
ministering the  assets  that  come  to  his  hands, 
and  any  default  in  that  duty  constitutes  a 
breach  of  his  official  bond,  which  then  and 
there  gives  to  the  creditors  and  othera  inter- 
ested in  a  proper  administration  a  sufficient 
cause  of  action  against  him  and  his  sureties* 
and  this  breach  of  his  bond  can  be  cured  only 
by  a  full  satisfaction  or  by  a  release.  Very 
sure  it  is,  we  think,  that  it  cannot  l>e  cured 
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or  Jn  any  wise  affected  by  any  change  short 
of  actual  payment,  which  may  occur  In  the 
mere  form  or  character  of  a  claim  against  the 
estate.  The  dereliction  of  duty  for  which  the 
administrator  and  his  sureties  are  chargeable, 
and  the  qne  assigned,  is  the  misapplication 
of  the  assets  of  the  estate  in  December,  1859, 
by  making  distribution  thereof  amongst  the 
legatees  without  refunding  Ixinds  from  them ; 
and  the  moment  this  occurred  each  creditor 
had  a  right  of  action  on  the  bond,— the  plain- 
tiffs amongst  others. — which  right  continufd 
to  subsist  notwitlistanding  his  claim  against 
the  estate  might  subsequently  assume  the 
•hape  of  a  judgment."  It  was  then  adjudged 
that  for  purposes  of  action  for  breach  of  the 
administration  bond  the  doctrine  of  merger 
has  no  effect  This  action  is  on  an  admin- 
istration bond  executed  in  1859,  and  for  a 
breach  prior  to  August  24,  1868,  and  the 
statute  of  presumptions,  and  not  the  statute 
of  limitations,  applies.    Code,  §  136. 

The  question  of  the  statutory  bar  is  settled 
by  the  case  in  85  N.  C.  34,  and  this  action 
was  brought  witbin  less  than  one  year  after 
the  nonsuit  was  taken  in  that  case.  But  the 
statute  only  raises  a  presumption  of  pay- 
ment, which  may  be  and  was  rebutted.  The 
original  action  to  recover  this  debt  from  the 
McDowell  estate  was  within  10  years,  (deduct- 
ing the  time  during  which  the  statute  was  sus- 
pended,) and  it  has  been  persistently  pressed 
ever  since,  for  immediately  after  the  last 
"nonsuit"  a  new  action  was  commenced; 
and,  if  such  a  thing  as  continual  claim  could 
rebut  a  presumption,  it  would  avail  in  this 
case.  The  continued  pendency  of  actions, 
less  than  a  year  intervening  after  nonsuit, 
defeatA  the  plea  of  the  statute. 

The  defendant  moves  in  this  court  to  dis- 
miss the  action  l)ecause,  the  bond  being  pay- 
able to  the  state,  the  action  should  have  been 
in  the  name  of  the  state,  and  insists  that  this 
defense  was  taken  before  Botkin,  J.,  in  the 
trial  below;  and  in  answer  to  this  motion  the 
plaintiffs  move  to  amend  so  as  to  sue  in  the 
name  of  the  state  to  the  use  of  the  present 
pMntifls,  and  insist  that  the  objection  is 
taken  here  for  the  first  time.  The  objection 
does  not  go  to  the  merits  of  the  case,  and, 
withont  passing  upon  the  conflicting  affida- 
vits, we  think  the  case  a  proper  one  under 
section  965  of  the  Code,'  for  the  exercise  of 
the  power  of  amendment,  and  the  motion  of 
plaintiffs  is  allowed.  Grant  v.  Hughes,  94  N. 
C.  231.  But  for  this  amendment  the  plaintiffs 
must  pay  the  entire  costs  of  the  action. 
Under  the  peculiar  circumstances  that  have 
marked  the  progress  of  the  cause  we  think  it 
is  proper  that  they  should  be  required  to  do 
so.  We  think,  upon  an  examination  of  the 
record,  that  there  is  no  error  in  the  ruling  of 
his  honor  below,  and  the  judgment  is  af- 
firmed. 


>Baid  seotlon  provides  that  the  sopreme  court 
may  allow  amendmenU  of  form  or  substance  in  fur- 
therance of  justice  at  any  Uma  before  final  judg- 
ment upon  just  terms. 


(St  Oa 

Chambers  et  al.  o.  Harper. 
(Supreme  Coiirt  of  Oeorgia.    April  15,  18S9.) 

8AI.B — ^WaBRANTT — ATTORintTS'   VSEii. 

1.  Where  the  jary  found  that  plaintiff  purchased 
a  horse  from  defendants,  who  warranted  him  to 
be  sound ;  that  he  returned  it  to  them,  and  took  an- 
other horse  in  exchange,  to  be  kept  if  it  suited ; 
that  it  proved  worthless,  and  was  returned ;  aud 
that  dofendants  took  the  horses  and  the  money 
paid  for  the  first  horse, — they  wore  justified  In 
finding  that  plaintiff  was  entitled  to  recover  the 
money  paid  for  the  first  horse. 

2.  In  snch  case  plaintiff  is  entitled  to  recover  bis 
counsel  fees  under  Code  Oa  i  2942,  providing  that 
they  may  be  recovered,  where  defendant  has  acted 
in  bad  faith. 

Error  from  superior  court,  Fulton  county: 
Marshall  J.  Clarke,  Judge. 

Harper  sued  Chambers  &  Co.  in  a  justice's 
court  on  an  account  for  865,  money  paid 
them  for  a  horse  warranted  to  be  sound,  and 
for  830,  his  expenses.  The  horse  was  un- 
sound, and  was  returned  to  C.  &  Co.,  who 
refused  to  refund.  Plaintiff  obtained  judg- 
ment for  865,  and  defendant  appealed  to  su- 
perior court.  On  trial  there,  plaintiff  testi- 
fied he  bought  the  horse  of  Chambers,  who 
warrantetl  him  to  be  sound,  and  agreed,  if 
the  horse  should  be  returned  in  two  weeks 
l)ecau8e  unsound,  he  would  refund  niouey. 
On  next  day  he  ascertained  the  horse  was 
"stove  up,"  lame,  and  broken  down,  and  re- 
turned him  and  asked  for  his  money.  Clutm- 
bers  told  bini  to  try  another.  He  did  so,  led 
it  a  short  distance,  hitched  it  to  a  back,  and, 
before  he  had  gone  100  yards,  it  stumbled, 
fell,  and  broke  the  shaft.  It  could  not  go 
out  of  a  walk.  Was  not  as  good  as  the  first 
horse.  He  returned  it  also,  and  demanded 
his  money.  Payment  was  refused.  That  on 
first  trial  Chambers  swore  that  the  latter 
horse  died  in  a  week  or  so  after  it  was  re- 
turned, and  Ihat  he  had  sold  the  first  horse. 
That  the  veterinary  surgeon  testified  that  he 
examined  both  horses,  and  that  both  were 
lame.  Plaintiff  had  expended  830  for  law- 
yer's fees  in  this  case.  Nazarenus,  one  of 
defendants,  testified  that  both  horses  were 
good  back  horses,  and  sound,  except  swollen 
legs;  were  in  good  condition  for  865  horses; 
that  plaintiff  took  the  second  horse  in  ex- 
change. Three  other  witnesses  testified,  for 
defendants,  that  Chambers  refused  to  give  a 
warranty;  that  the  first  horse  was  worth 
865;  its  present  owner  paid  880  for  it.  The 
jury  found  for  plaintiff  8104. 10.  Defendant 
moved  for  a  new  trial  on  following  grounds: 
That  the  verdict  was  contrary  to  law  and  ev- 
idence. That  the  verdict  was  contrary  to 
charge  of  court.  (The  court  charged  thus: 
"  The  plaintiff  says  that,  at  the  date  mentioned 
by  him,  defendant  sold  him  a  horse  fur  865 
cash;  that  in  making  the  sale  defendant  war- 
ranted that  the  hurse  was  altogether  sound, 
but  that  in  fact  the  horse,  so  far  from  being 
such,  proved  to  be  incurably  lame  and  worth- 
less; that  he  was  damaged  by  such  breach  of 
warranty,  and  to  the  extent  of  the  purchase 
price,  with  interest  thereon  to  the  present 
time.")  That  such  charge  was  error,  because 
an  incorrect  statement  of  plaintiff's  iJlega- 
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Uons,  or,  if  oorreet,  it  is  nnsnpported  bj  evir 
denoe.  That  the  damages  were  excessive. 
Tlie  motioa  was  overruled,  and  defendant 
excepted. 

/.  C.  Jenkint,  tor  plaintiff  in  error.  W. 
J.  A  J.  S.  Albert,  contra. 

Simmons,  J.  1.  The  facts  of  tliis  case  will 
be  found  in  tlie  oflScial  report.  Under  these 
facts,  the  court  did  not  err  in  refusing  to 
grant  a  new  trial  upon  any  of  tlie  grounds  set 
out  in  the  motion.  The  charge  of  the  judge  is 
a  full  and  fair  exposition  of  the  law  governing 
the  case.  Under  the  charge,  the  jury  found 
that  there  was  an  express  warranty  in  tlie 
sale  of  the  first  horse,  and  that  the  plaintiff 
did  not  talie  the  second  horse  in  exchange  for 
the  first,  except  on  condition  that  the  second 
h<nrse  suited  him.  They  also  found  by  their 
verdict  that  the  first  horse  was  worthless. 
The  first  horse  was  returned  to  the  defend- 
ants by  the  plaintiff,  and  they  kept  bim.  The 
second  horse  was  also  returned  to  them,  and 
be  was  Icept  by  them.  The  defendants, 
therefbre,  had  both  horses  and  the  plaintiff's 
money.  They  were  not  entitled  to  keep  the 
horse  and  the  money  too.  The  plaintiff  was 
entitled  at  least  to  recover  the  money  he  paid 
for  the  horse. 

2.  The  only  difficulty  we  have  had  in  af- 
firming this  judgment  has  been  the  question 
upon  the  allowance  of  counsel  fees  to  the 
plaintiff  by  the  jury.  Code,  §  2942  declares: 
"The  expenses  of  litigation  are  not  generally 
allowed  as  a  part  of  the  damages;  but  if  the 
defendant  has  acted  in  bad  faith,  or  has  been 
stubbornly  litigious,  or  has  caused  the  plain- 
tiff unnecessary  trouble  and  expense,  the 
Juiy  may  allow  them."  We  have  carefully 
read  over  this  evidence  as  sent  up  in  the  brief 
thereof,  and  we  think  that  the  testimony 
sbowa  that  the  defendants  acted  in  bad  faith 
towards  the  plai  ntiff .  They  kept  hoi\\  horses, 
and  refused  to  return  the  purchase  money. 
Under  these  circumstances  we  think  the 
jury  were  justified,  ander  this  section  of  the 
Code,  in  allowing  the  plaintiff  his  counsel 
feet  in  the  case.    Judgment  affirmed. 


(S(te.  7S2) 

TimuM  o.  Pabrott. 
(Supreme  Court  of  Oeorgia.    May  8, 1889.) 

TbSSPASS — FLBAOINa — Ambndmbst. 

1.  The  declaration  In  an  action  brought  under 
section  1445  of  the  Code  for  triple  damages,  by 
reaaon  of  kUIlng  cattle  in  an  inplosure  not  protected 
by  a  lawful  fence,  la  not  amendable  by  adding  a 
count  praying  exemplary  damages  independenUy 
of  that  section,  nor  is  a  charge  to  the  jury  correct 
(hat  recognizes  their  power  to  find  on  snoh  amend- 
ment, nor  ia  a  verdict  Uterally  correct  which  refers 
to  the  amendment  as  its  basis;  yet  the  verdict  be- 
ing for  much  less  than  it  should  have  been  under 
the  original  declaration,  and  the  proof  applicable 
thereto,  will  not  l>e  set  aside  for  these  errors  and 
bTwnlarities. 

9.  The  record  of  the  defendant's  acquittal  on  an 
Indictment  for  killing  the  cattle,  as  constituting 
the  offense  of  malicious  mischief,  though  the  plain- 
tiff was  the  prosecutor,  is  not  admissible  In  the 
oivU  action. 

S,  A  charge  of  the  court  on  irrelevant  and  im- 


material matter  will  not  vitiate  a  verdict  which  is 
correct  on  the  merits  of  the  real  controversy. 

4.  An  agreement  to  dispense  with  a  partition 
fence  is  not  the  equivalent  of  a  legal  fence,  so  as 
to  justify  the  killing  of  stock  escaping  by  negli- 
gence of  one  of  the  parties,  and  depredating  on 
the  premises  and  crops  of  the  other.  To  kill  stock 
unnecessarily,  without  responsibility  for  so  doing, 
an  actual  lawful  fence  must  have  been  broken,  not 
merely  a  contract  or  agreement  to  dispense  with  a 
fence,  or  to  treat  the  dividing  line  as  though  it 
were  a  fence. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Caterflville ;  Nkbl, 
Judge. 

J.  B.  ConyentmA  Thos.J.  Lyon,  for  plain* 
tiff  in  error.  Milner,  Akin  A  Harris  and 
A.  8.  Johnson,  for  defendant  in  error. 

Bleckley,  C.  J.  These  parties  owned 
adjoining  farms,  but  had  between  them  no 
dividing  fence.  Tlie  way  was  open  for  cat- 
tle to  pass  from  the  premises  of  one  to  those 
of  the  other.  There  was  an  agreement  be- 
tween the  parties  that  a  partition  fence  should 
be  dispensed  with,  and  that  each  should  keep 
bis  cattle  off  the  land  of  the  other.  Parrott 
was  engaged  in  the  dairy  business,  and  kept 
n  herd  of  animals,  which  he  grazed  upon  his 
side  of  the  dividing  line,  and  they  sometimes 
trespassed  upon  Tumlln,  and  had  frequently 
injured  his  crop.  Tinnlin  as  frequently  re- 
monstrated, and  repeatedly  gave  notice  that 
they  must  be  kept  off.  Finally,  on  one  oc* 
casion,  while  the  animals  were  grazing,  under 
the  care  and  watch  of  I'arrott's  servants,  in 
consequence  of  the  negligence  of  the  servants 
they  escaped,  and  again  trespassed  upon 
Tumiin's  land  and  crops,  lie  discoveretl 
them,  and  with  a  Wincliester  rifle  shot  and 
killed  several  of  theui.  Thereupon  Parrott 
brought  against  him  an  action  for  damages, 
founding  it  expressly  upon  section  1445  of 
the  Code,  which  section  is  as.  follows:  "If 
any  trespass  or  damage  shall  be  committed 
in  any  inclosure,  not  being  protected  as  afore- 
said, by  the  breaking  in  of  any  animal,  the 
owner  of  such  animal  shall  not  be  liable  to 
answer  for  the  trespass,  and  if  the  owner  of 
the  inclosure  shall  kill  or  injure  such  in  any 
manner,  he  is  liable  in  three  times  the  dam- 
age. "  The  protection  here  referred  to  is  that 
of  a  lawful  fence,  as  defined  or  described  in 
the  three  preceding  sections.  These  sections 
make  no  provision  for  an  agreed  or  conven- 
tional fence,  but  contemplate  an  actual  one. 
At  the  trial  the  declaration  was  amended  by 
adding  a  count  which  claimed  exemplary 
damages,  independently  of  section  1445  of 
the  Code.  The  defendant  objected  to  tiie  al- 
lowance of  this  amendment,  on  the  ground 
that  it  introduced  anew  cause  of  action;  but 
the  objection  was  overruled.  Tiie  evidence 
made  out  the  plaintiff's  case  substantially 
as  above  detailed,  and  showed  that  the  ani- 
mals killed  were  of  tlie  value  of  $190  to  9200. 
The  jury  found  a  verdict  for  $116.66,  basing 
it  expressly  on  tho  count  added  by  amend- 
ment, the  court  having  charged  them  that 
upon  that  count  they  could  find  fur  tlie  plain- 
tiff the  actual  damages  sustiiined  by  bim,  if 
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tbey  believed  the  evidence  autborized  a  re- 
covery to  that  eltent,  and  did  not  entitle  the 
plaintiff  to  the  triple  damages  for  which  the 
suit  was  originally  Instituted.  The  defend- 
ant made  a  motion  for  a  new  trial,  which 
was  denied. 

1.  We  think  the  amendment  to  the  decla- 
ration was  improperly  allowed,  not  because 
it  introduced  a  new  cause  of  action,  but  be- 
cause it  claimed  exemplary  damages  other 
than  the  triple  damages  originally  declared 
for,  and  to  which  the  recovery  in  the  iiction, 
if  any,  had  to  be  limited.  The  amendment, 
however,  did  no  harm;  for,  while  the  jury 
based  their  verdict  upon  it,  the  recovery  was 
much  less  than  the  plaintiff  was  entitled  to 
on  bis  original  declaration.  The  error  of  the 
Jury  in  founding  their  verdict  upon  the  bad 
instead  of  the  good  part  of  the  declaration 
did  the  defendant  no  barm.  Astotheamount 
of  the  verdict,  that  was  certainly  not  matter 
of  complaint  by  the  defendant,  though  the 
plaintiff  might  well  have  complained  of  it. 
A  case  ought  not  to  be  remanded  for  a  new 
trial  merely  that  the  verdict  might  be  made 
to  rest  on  the  sound.  Instead  of  the  unsound, 
part  of  the  declaration.  The  truth  is,  tbd 
so^alled  second  count  is  a  mere  extension 
and  amplification  of  the  first,  in  everything 
except  the  claim  of  exemplary  damages.  The 
error  of  the  court  in  allowing  the  amendment, 
and  of  the  jury  in  basing  their  verdict  upon 
it,  makes  the  justice  a  little  ragged ;  but  it  is 
none  the  less  justice,  as  against  the  defend- 
ant. It  is  certainly  not  artistic,  but  it  has 
the  better  quality  of  being  substantial. 

2.  The  defendant  having  been  indicted, 
tried,  and  acquitted  of  the  shooting,  as  an 
offense  against  the  state,  the  offense  cliarged 
being  maiicious  mischief,  and  the  plaintiff, 
being  the  prosecutor,  offered  the  record  of 
his  acquittal  in  evidence.  The  court  rejected 
it.  This  was  coiTect.  Cottingham  v.  Weeks, 
54  6a.  275.  That  the  plaintiff  was  the  pros- 
ecutor and  failed  to  convict  the  defendant  of 
the  tort  as  a  crime  would  not  tend  to  prove 
that  the  tort  was  not  committed. 

8.  A  part  of  the  charge  of  the  court  was 
touching  the  subject  of  recoupment  or  set-off 
by  the  defendant  of  the  damages  which  he 
had  sustained  by  reason  of  the  depredations 
of  the  animals  upon  his  lands  and  crops. 
This  matter  was  wholly  irrelevant,  as  no 
aet-off  or  recoupment  was  pleaded;  but, 
though  irrelevant,  we  tliink  it  did  the  defend- 
ant no  harm. 

4.  The  great  contention  on  the  part  of  the 
defendant,  Tumlin,  both  in  the  court  below 
and  here,  was  that  tlie  agreement  between 
Uie  parties  todispense  with  a  dividing  fence, 
etc.,  was  equivalent  to  havingan  actu^lawful 
fence  upon  the  dividing  line.  The  autliority 
relied  upon  for  tliis  position  was  the  case  of 
Winters  v.  Jacobs,  W  Iowa,  115.  This  doc- 
.  trine  may  be  sound  in  some  cases,  but  we 
think  it  does  not  apply  so  as  to  justify  the 
destruction  of  live-stock  that  may  escape  by 
the  negligence  of  one  of  the  parties  to  tlie 
contract  or  his  servants,  and  stray  upon  the 


land  of  the  other.  Code,  g  1446,  declares  that 
"  when  fences  are  made  pursuant  to  law,  and 
any  animal  breaks  in,  the  owner  of  the  in- 
closure  shall  not  kill  or  injure  him  for  the 
first  breaking,  and  not  until  after  notice  is 
given  to  the  owner  or  agent,  if  possible,  but 
said  last-mentioned  owner  shall  be  liable  for 
double  the  damage  dune  by  his  stock. "  This 
is  our  only  killing  section,  and  it  contemplates 
actual  fences,  and  not  contracts  to  dispense 
with  them.  According  to  the  evidence,  the 
shooting  done  in  this  case  was  wholly  unnec- 
essary. The  cattle  could  have  been  expelled 
from  the  defendant's  field  without  injuring 
them,  as  had  been  frequently  done  before. 
We  recognize  tlie  fact  th^t  repeated  encroach- 
ments of  the  sort  which  the  defendant  had 
endured  were  exceedingly  provoking,  besides 
being  otherwise  injurious,  and  that  upon  the 
score  of  passion  there  was  much  to  palliate 
his  aggressive  conduct.  Neveitheless,  we 
think  be  was  legally  liable  for  the  amount 
recovered  against  him,  and  indeed  for  much 
more.  The  court  committed  no  error  in  re* 
fusing  the  motion  for  a  new  trial.  Judg- 
ment affirmed. 


<83  Ga.  lES) 

Tatb  t.  Gbiffith  et  ai. 
(Supreme  Ctntrt  of  Oeomia.    May  8, 1889.) 

APPBAL— ReCOR1>— BrIBIT  of  EVIDENCB. 

1.  While  nottaiog  is  a  brief  of  the  oral  evidence 
but  an  abstract  or  abridged  statement  of  the  oral 
testimony,  without  any  admixture  of  extraneoas 
matter,  yet  whatever  the  presiding  judge  has  reg- 
ulariy  approved  as  such  brief,  and  ordered  to  ba 
filed,  and  is  filed  accordingly,  is  to  be  treated  as 
the  brief  when  the  motion  for  a  new  trial  ia  heard, 
unless  some  motion,  then  or  previously,  be  made 
to  vacate  and  set  aside  the  approval  and  order  for 
filing,  or  to  have  the  so-called  brief  condensed  and 
con-ected.  A  motion  to  dlBmiss  the  motion  for  a 
new  trial  is  not  the  appropriate  remedy,  so  long  as 
the  approval  and  order  for  filing  stand  unrevoked. 

2.  A  brief  of  evidence  being  amendable,  amend- 
ments might  be  made,  even  after  a  writ  of  error 
based  on  a  refusal  to  dismiss  the  motion  for  anew 
trial  has  been  adjudicated  by  this  court;  certainly 
so  if  this  court  thought  proper  to  direct  the  allow- 
ance of  amendment. 

8.  Upon  the  question  of  granttng  a  new  trial, 
this  case  falls  within  the  rule  toncning  the  first 
grant  of  a  new  trial  in  the  discretion  of  the  court 
below. 

{Syllabut  by  the  Court) 

Error  from  superior  court,  Pickens  county; 
Bbown,  Judge. 

C.  D.  Phillip;  Clay  <£  Blair,  Geo.  R. 
Brotvn,  W.  T.  Day,  W.  H.  Simmojna,  and  E. 
U.  Myers,  for  plaintiff  in  error.'  ffeo,  K. 
Ooher,  8.  A.  Darnell,  J.  W.  Henley,  Wynn 
&  Faw,  and  Uarriaon  &  Peeplea,  for  defend- 
ants in  error. 

Blegklby,  C.  J.  A  bill  in  equity  filed  by 
Tate  against  GritSth  and  Tate  was  tried,  and 
a  verdict  rendered  for  the  complainant.  The 
defendants  moved  for  a  new  trial  on  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.  A  so-called  "brief"  of 
evidence  was  approved  by  tlie  presiding 
jutlge,  ordered  to  be  filed,  and  filed  in  the 
month  of  July.    In  September  following  the 
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motion  came  np  for  hearing,  and  the  re- 
spondents therein  moved  in  writing  to  dis- 
miss the  same,  "for  the  reason  that  no  brief 
of  evidence  has  been  filed  in  terms  of  the 
statute,  the  only  brief  of  evidence  Sled  being 
the  notes  filed  as  taken  by  the  reporter  on 
the  trial  of  the  case,  such  brief  not  being  a 
brief  as  required  bylaw."  The  court  over- 
ruled the  motion  to  dismiss,  proceeded 
to  bear  and  adjudicate  the  motion  for  a  new 
trial,  and  ordered  that  a  new  trial  be  grant- 
ed. Thereupon  Tate  excepted,  assigning 
error  in  refusing  to  dismiss  the  motion  and 
In  granting  a  new  trial. 

1.  We  have  some  doubt  whether  the  Judg- 
ment refusing  to  dismiss  the  motion  for  a  new 
trial  should  not  be  reversed.  Still  we  hold 
the  contrary,  and  our  reasons  for  so  holding 
will  appear  presently.  In  so  far  as  the  brief 
consisted  of  a  mere  copy  of  the  stenographic 
notes  after  being  written  out  in  ordinary 
character  by  the  reporter,  it  is  in  no  proper 
legal  sense  a  brief  of  the  oral  evidence;  for 
only  an  abstract  or  abridgment  of  the  oral 
testimony  can  rightly  be  considered  a  brief 
of  It.  In  the  oral  examination  of  witnesses 
daring  almost  any  trial,  many  trivial  and  im- 
material questions  are  asked  and  answered, 
and  during  a  lengthy  trial  this  worthless 
lumber  accumulates  to  an  enormous  mass. 
In  briefing  the  evidence  all  such  stuff  should 
be  omitted.  The  substance  only  of  the  ma- 
terial testimony  should  be  set  out  in  succinct 
narrative  form.  Questions  put  to  witnesses 
should  be  reproduced  in  the  brief  only  when 
necessary  either  to  clearness  or  brevity,  and 
then  they  should  be  as  much  abbreviated  as 
practicable.  Of  course,  the  testimony,  pure 
and  simple,  should  be  admitted  into  the  doc- 
ament  without  admixture  with  extraneous 
matter,  such  as  remarks  by  court  or  counsel. 
It  is  not  the  province  of  the  brief  to  report 
the  trial,  but  to  present  a  synopsis  of  the  ev- 
idence. But  though  the  voluminous  writing 
which  acquired  the  name  of  a  brief  of  evi- 
dence in  this  case  was  not  a  brief  at  all,  but 
a  report  of  the  trial,  starting  out  with  the 
names  of  the  numerous  counsel  and  of  the 
twelve  jurors,  the  presiding  judge  treated  it 
as  such,  approved  it,  ordered  it  filed,  and 
it  was  filed.  His  approval  and  order  were 
regular  though  erroneous,  and  being  in  the 
nature  of  a  judgment,  had  to  stand,  for  his 
court  at  least,  until  set  aside.  When  the 
motion  for  a  new  trial  came  up  for  hearing, 
it  was  in  order  to  move  to  set  them  aside  for 
error  apparent  on  the  face  of  the  document, 
but  no  such  motion  was  made.  Had  it  been 
made  it  should  have  been  granted,  with 
leave,  on  proper  terms,  to  amend  the  so- 
called  "brief,"  by  reducing  it  to  a  real  and 
correct  brief.  That  there  was  enough  in  the 
paper  to  amend  by  there  can  be  no  doubt,  as 
its  chief  defect  was  that  it  set  forth  not  less 
than  it  should,  but  much  more.  Though  it 
was  not  a  brief  itself,  it  carried  a  good  one 
in  its  beliy.  If  a  brief  of  the  evidence  can 
be  amended  at  any  time  while  the  motion  for 
a  new  trial  is  pending,  and  it  certainly  can, 


(Vanover  v.  Turner,  41  Ga.  577;  Ford  v. 
Holmes,  61  Ga.  419;  Howard  v.  Munfurd, 
80  Ga.  166,  4  8.  E.  Rep.  907,)  the  whole  evi- 
dence, after  it  has  been  approved  and  filed  as 
a  brief,  can  be  amended  by  purging  it  of  ex- 
traneous matter,  and  condensing  the  evi- 
dence down  to  a  proper  summary  or  synop- 
sis. Any  terms  just  and  reasonable  could  be 
imposed  as  a  condition  of  the  privilege,  just 
as  in  other  cases  of  amendment  provided  for 
by  the  Ck)de.  While  holding  that  a  motion 
to  dismiss  the  motion  for  a  new  trial  was  not 
the  remedy  to  reach  a  defective  brief,  or  so- 
called  brief,  the  approval  of  the  judge  and 
the  order  to  file  being  regular,  and  that  the 
proper  motion  was  to  vacate  these,  we  also 
think  that,  without  vacating  them,  a  motion 
might  have  been  made  to  correct  and  con- 
dense the  brief,  for  error  apparent  on  the 
face  thereof.  Thus  either  party  might  have 
caused  the  brief,  or  what  the  court  treated 
as  s  brief,  to  l>e  purged,  reduced,  and  cor- 
rected. 

2.  Even  if  we  reversed  the  judgment  re- 
fusing to  dismiss  the  motion,  that  would  not 
cut  off  the  riglit  of  the  losing  party  here  to 
amend,  after  tiiis  writ  of  error  is  disposed  of. 
It  would  leave  the  motion  still  pending  in 
the  court  below,  and,  by  analogy  to  Walker  t. 
Cook,  17  Ga.  126,  the  amendment  could  still 
be  made.  Certainly,  by  analogy  to  Methvin 
V.  Bexly,  18  Ga.  551,  it  would  be  competent 
for  this  court  to  direct  that  the  privilege  of 
amendment  be  allowed. 

3.  We  have  looked  into  the  evidence  as 
brought  here  by  this  writ  of  error  sufficient- 
ly to  see  that,  in  so  far  as  the  question  of 
granting  a  new  trial  is  concerned,  the  case 
tails  within  the  rule  that  the  discretion  of 
the  court  below  in  granting  a  first  new  trial 
upon  the  facts,  where  no  controlling  princi- 
ple of  law  is  involved,  will  not  be  interfered 
with.  It  was  discretionary  with  the  judge 
to  order  a  new  trial  or  to  refuse  it.  Judg- 
ment affirmed. 


(32  an.  790) 

Lkdbetter  at  al.  v.  Dean. 

(Supreme  Court  <sf  Oeorgia.    May  18, 1889.) 
Action  Aoainst  PiLRTKSBS— Rboovkht  a.oain8T 

pNB. 

In  an  action  against  two  jointly,  as  partners,  a 
recovery  may  be  bad  against  one  alone,  on  proof 
that  the  debt  sued  for  was  bis  individual  debt. 
Following  Maynard  v.  Fonder,  76  Oa.  664. 

Error  from  superior  court,  Floyd  county; 
Met£Rhakdt,  Judge. 

C.  Rowell,  for  plaintiffs  in  error.  Dean, 
Ewing  &  Smith,  (Harrison  <&  Peeples,  of 
counsel,)  for  defendant  in  error. 

Simmons,  J.  Dean  sued  Ledbetter  &  Hsu:- 
ris,  as  partners,  on  an  account  for  certain 
work  done  by  Dean.  Under  the  evidence 
and  the  charge  of  the  court  the  jury  returne,! 
a  verdict  against  Ledbetter  only,  for  the 
amount  sued  fur.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled 
by  the  court.  The  court's  charge  to  the 
jury  contained  the  following  instructions: 
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"First,  see  whether  Ledbetter  made  the  con- 
tract for  himself,  or  for  the  firm  of  Ledbet- 
ter &  Harris.  If  he  made  It  for  himself, 
individnally,  in  order  to  save  a  debt,  or  for 
any  other  reason,  then,  if  under  the  rales  I 
shall  give  you  there  is  any  liability,  Ledbet- 
ter alone  will  be  liable." 

The  only  ground  insisted  on  before  us  for 
reversal  of  the  judgment  of  the  court  below 
in  refusing  to  grant  a  new  trial  is  the  fol- 
lowing: "The  charge  above  quoted  was  er- 
ror, l^ause  there  was  no  evidence  npon 
which  to  bHSe  it,  and  because  the  action  was 
against  Ledbetter  &  Harris  jointly,  as  part- 
ners, and  therefore  the  jury  were  misled  into 
bringing  in  a  verdict  against  Ledbetter  indi- 
vidually." It  was  argued  before  us  by  coun- 
sel for  the  plaintiff  in  error  that,  where  a 
partnership  is  sued  as  such,  s  verdict  against 
one  of  the  partners  only  is  illegal,  and  should 
be  set  aside.  We  think  the  point  made  in 
this  case  is  settled  in  the  case  of  Maynard  v. 
Fonder,  75  Ga.  664,  and  that  we  are  bound 
by  that  decision.  In  that  case  it  was  held, 
"where  a  suit  was  brought  against  a  firm, 
and,  in  addition  to  the  general  issue,  the  de- 
fendants filed  a  plea  that  they  were  not  lia- 
ble on  ~^the  account  sued  on,  for  the  reason 
that  they  never  at  any  time  bought  said  bill 
of  goods  from  the  plaintiff,  nor  did  they  au- 
thorize any  one  else  to  purchase  the  same,  or 
authorize  the  plaintiff  to  sell  the  goods  to  any 
one,  a  verdict  for  the  plaintiff  against  one  of 
the  defendants,  if  warranted  by  the  evidence, 
would  be  sustained,  and  would  not  furnish 
any  ground  for  a  motion  in  arrest  of  judg- 
ment. If  the  proof  showed  that  only  one  of 
the  defendants  was  liable,  the  declaration 
could  have  been  amended,  on  objection,  and, 
evidence  of  his  liability  having  been  admitted 
without  objection,  a  verdict  against  him  will 
be  sustained.  There  was  no  material  error 
in  charging  that  the  jury  might  find  against 
both  defendants,  or  against  one  of  them  only, 
if  they  found  for  the  plaintiff,  according  to 
the  truth  as  it  appeared  from  tbe  evidence." 
Judgment  affirmed. 


(82  Oa.  TW) 


Baolet  v.  State. 


(Supreme  Court  of  Qeorgin.    Hay  18, 1889.) 
iNTOzioiTnto  Liquors— lujcoAL  Saui. 

If  a  dealer  in  spirituous  liquora.  whose  place  of 
Inulness  ia  beyond  tbe  llmita  of  a  prohibition 
oonnt^,  receives  an  order  for  whisky  to  be  deliv- 
•red  m  snch  county,  and  does  deliver  it  there, 
whether  by  himself  or  agent,  and  receives  pay  for 
It,  the  Bale  is  consummated  in  that  county,  there 
wAaz  no  Intermediate  delivery  to  or  through  a 
oommon  carrier. 

{.SyUatnu  by  (h«  Court) 

Error  from  superior  court,  Newton  county; 
BoTMTON,  Judge. 

MiddUbrooka  <fc  aimms,  for  plaintiff  in 
error.  B.  Womack,  Sol.  Gen.,  for  defend- 
ant in  error. 

Blbcklet,   G.    J.     A    prohibition    law 
against  the  sale  of  spirituous  liquors  prevails 
in  Newton  county.    Bagley  was  indicted, 
v.98.K.noB.13.14— M 


tried,  and  convicted  for  a  violation  of  that 
law.  The  evidence  showed  that  he,  being  in 
Covington,  received  from  one  Anderson  a 
sealed  letter  addressed  to  himself  at  Butledge, 
which  is  in  Morgan  county.  The  letter  con- 
tained an  order  for  a  quart  of  corn  whisky, 
to  be  delivered  in  Covington;  but  Anderson 
did  not  communicate  all  the  contents  of  the 
letter  to  Bagley,  who  was  going  towards  the 
post-office.  Anderson  req  uested  h  i  m  to  please 
mail  it  for  blm.  telling  him  that  it  was  an 
order  for  some  whisky.  Tbe  whisky  came, 
and  was  left  at  one  Jarboe's,  and  Anderson 
received  it  at  Jarboe's  store  in  Covington, 
Newton  county.  Afterwards  he  paid  Bag- 
ley  for  it.  telling  him  he  wanted  to  pay  him 
for  that  "corn  "  he  got  from  Mr.  Vining,  who 
it  seeius  transacted  Bagley's  business  at  But- 
ledge. At  the  time  of  paying  the  money 
Anderson  requested  Bagley  to  credit  or  can- 
cel the  account  againrt  him  at  Rutledge. 
Tbe  question  is  whether  the  sale  was  con- 
summated in  Morgan  county  or  in  Newton 
county.  We  think  most  clearly  it  was  in 
Newton  county.  The  order  addressed  to 
Bagley  was  delivered  to  him  there.  The 
whisky  was  received  there,  and,  as  we  infer 
from  the  evidence,  was  there  paid  for.  As 
far  as  appears,  there  was  no  contract  for 
delivery  elsewhere.  Nothing  was  said  in  or 
out  of  the  order  about  delivery  to  a  carrier 
at  Rutledge,  or,  if  so,  there  was  no  account 
of  it  in  the  evidence.  It  is  true,  Bagley  did 
not  read  the  order,  but  only  received  it  to 
mail  to  himself  to  his  place  of  business.  He 
was,  however,  told  that  it  was  sn  order  for 
whisky.  He  may  not  have  complied  with  it 
in  person,  but  he  was  instrumental,  by  mail- 
ing it,  in  having  his  clerk  or  agent  comply 
with  it,  and  there  is  no  reason  to  suppose  that 
he  did  not  know  what  he  was  doing,  or  that 
he  was  unwilling  for  his  clerk  to  deliver  the 
whisky.  The  case  is  altogether  unlike  that 
of  Dunn  v.  State,  8  S.  £.  Rep.  8U6,  (last 
term,)  in  which  delivery  was  contemplated 
to  a  common  Ciirrier  at  Atlanta,  a  place  at 
which  there  was  no  prohibition  upon  the 
sale  of  spirituous  liquors.  Here  delivery  was 
to  be  made  and  was  made  in  Newton  county, 
and  by  what  means  or  mode  of  conveyance 
the  package  reached  Jarboe's  is  not  explained. 
For  aught  that  is  known  Bagley  or  liis  clerk 
may  have  left  it  at  Jarboe's  store,  and  that 
store  may  have  been  their  regular  depot  for 
such  purposes.  We  see  no  error  in  any  of 
the  grounds  of  the  motion  for  a  new  trial, 
and,  in  our  opinion,  the  court  did  not  err  ia 
overruling  the  motion.    Judgment  afflnnML 


BODAHAN  V.  TBRRT. 


(SS  Oa.  SW) 


(Suprsms  Court  of  Oeorgia.    May  16, 1889.) 

APPBAI<— ReVIBW— BVIDBNCB. 

When  the  record  on  appeal  contains  oral  evi- 
dence which  is  not  approved  by  the  trial  judge, 
though  that  part  of  the  evidence  brief  containing 
docnmentary  evidence  is  so  approved,  the  oral  cv 
idence  cannot  be  considered ;  and  when  it  is  ad- 
mitted that  such  oral  evidence  was  taken  on  tbe 
trial,  and  the  grounds  of  a  motion  for  new  trial  are 
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ttwt  tlw  verdtot  was  oontnuj  to  tbs  «rldenoe,  and 
thatoorUin  instrnotions  were  not  autbariied  by 
the  evidence,  the  judgment  wiU  be  afflrmed. 

Error  from  superior  court,  Carroll  county; 
Habbis,  Judge. 

e.  W.  Bryan  and  Q.  W.  Atutin,  for  plain- 
tiff In  error.  W.  J.  «ft  /.  S.  Albert  and 
Reese  (6  Adamson,  for  defendant  in  error. 

Sihhons,  J.  Wben  this  case  was  called 
for  healing,  counsel  for  the  defendant  in  er- 
ror moved  to  dismiss  it,  because  tliere  was 
no  approval  by  the  trial  judge  of  the  brief  of 
evidence  sent  up  in  the  case.  We  refused 
the  motion,  it  appearing  at  that  time  that 
there  was  an  approval  by  the  judge  below  of 
a  part  of  the  brief  of  evidence,  to-wit,  that 
part  containing  the  documentary  evidence. 
We  did  not  feel  that  we  were  authorized  to 
dismiss  the  case  when  there  was  a  brief  of  the 
documentary  evidence  approved  by  the  judge, 
as  the  judge  may  have  concluded  that  that 
part  of  the  brief  was  all  that  was  material 
and  necessary  to  a  clear  understanding  of 
the  errors  complained  of.  After  the  argu- 
ment of  the  case  was  condnded,  and  upon 
an  investigation  of  the  record,  we  found  some 
60  pages  of  oral  evidence  attached  to  that 
part  of  the  brief  which  bad  been  approved  by 
the  judge,  but  this  oral  evidence  was  not  ap- 
proved, nor  was  it  marked  filed  in  the  clerk's 
office,  as  required  by  law.  The  orders  of  the 
judge  below  continuing  the  hearing  of  the 
motion  for  a  new  trial  from  time  to  time 
show  that  this  brief  of  documentary  evidence 
was  not  all  the  evidence  before  the  jury  and 
the  court  on  the  trial  of  the  case.  It  was  also 
admitted  by  counsel  for  the  plaintiff  in  er- 
ror in  the  argument  here  that  this  oral  evi- 
dence attached  to  the  approved  brief  of  docu- 
mentary evidence  was  had  upon  the  trial  be- 
low. The  grounds  of  the  motion  for  a  new 
trial  contain  the  usual  one,  that  the  verdict 
is  contrary  to  the  evidence.  A  large  part 
of  the  other  grounds  complains  of  certain 
charges  of  the  court,  bec-iuse  there  was  no 
evidence  to  authorize  them.  The  record 
showing  that  there  was  oral  testimony  taken 
on  the  trial,  and  it  being  admitted  here  by 
counsel  for  the  plaintiff  in  error  that  this 
part  of  the  brief  attached  to  the  approved 
brief,  but  not  approved,  contains  tlie  oral 
testimony  taken  on  the  trial,  we  cannot  de- 
termine the  question  made  in  this  case  with- 
out considering  this  oral  evidence,  and  we 
cannot  consider  It,  because  it  has  never  been 
approved  by  the  trial  judge.  It  follows, 
therefore,  that  the  judgment  of  the  court  be- 
low must  be  afflrmed.    Judgment  affirmed. 


(82  Ga.  78t) 

Btttobbrsoii  et  al..  Commissioners,  e. 

BOBIMSON. 

(Supremt  Court  of  Oeorgta.    May  IS,  1889.) 

ShSRIFFS— FOWBBS. 

The  aberifl  of  a  county  has  no  power  to  oontraot 
a  oonnty  debt,  or  engage  the  credit  of  the  county 
for  a  ooDveyanoe,  such  as  a  back,  team,  and  driv- 
er, for  use  by  him  in  executing  a  warrant  Issued 


by  the  ordinal;  against  a  lunatte  or  Insane  per- 
son.   The  authority  to  Incur  and  pay  neoes»ary 
expenses  under  a  commission  of  lunacy  Is  lodged 
with  the  ordinary. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
Harkis,  Judge. 

Reid  <t  Grow,  for  plaintiffs  in  error.  Qor- 
don  <£  Broum,  for  defendant  in  error. 

Bleoklkt,  C.  J.  The  sheriff  of  Carroll 
county,  having  a  warrant  to  execute  agi<inst 
a  lady  charged  with  lunucy,  hired  of  Robin- 
son a  hack,  team,  and  driver,  telling  him  to 
debit  the  county  with  the  expense.  This 
was  done  without  authority  from  the  ordi- 
nary, or  from  the  county  commissioners. 
The  bill  was  94,  and,  the  commissioners  re- 
fusing to  pay  the  same.  Itobinson  brought 
his  action  against  them  in  their  official  ca- 
pacity, and  recovered,  first  by  judgment  of 
the  magistrate,  and  agai^  by  the  verdict  of  a 
jury,  ill  the  magistrate's  court.  The  case 
was  carriel  by  oerUorart  to  the  superior 
court,  the  error  alleged  being  that,  under 
the  facts,  there  was  no  liability  either  upcm 
tlie  county  or  the  comniisaioners.  The  otr- 
ttorari  was  overruled. 

We  think  the  sheriff  had  no  legal  power  or 
authority  to  make  a  contract  of  hiring,  and 
engage  the  credit  of  the  county  for  payment. 
He  was  a  mere  ministerial  officer,  and  was 
not  clothed  by  the  law  with  any  discretion 
to  create  county  debts.  Under  the  constitu- 
tion of  1877  it  is  no  easy  matter  to  involve  a 
county  in  debt,  though  the  amount  1)0  small. 
Even  before  that  conatitution  was  adopted, 
this  court,  in  Dougherty  Co.  v.  Kemp,  55 
Oa.  252,  held  that  the  sheriff,  while  engaged 
in  his  legiil  duties,  is  not  the  agent  or  serv- 
ant of  tlie  county,  but  of  the  law;  and  it  was 
there  ruled  that,  even  under  the  order  of  the 
judge  of  the  superior  court,  he  had  no  power 
to  make  the  county  the  bailee  of  a  hor»e, 
and  that  the  county  was  nut  re8{tonsil>le  fur 
the  loss  of  a  horse  bailed  to  an  officer  for  the 
)>urpose  of  serving  process.  It  is  true  that 
the  Code,  §§  1864.  1864a.  declares  that  the 
expense  of  confining  a  lunatic  shall  be  paid 
out  of  the  county  funds,  if  the  estate  of  the 
lunatic  be  insuthcient  for  the  purpose,  and 
that  in  such  event  the  ordinary  shall  draw 
his  warrant  upon  the  treasury  of  the  county 
for  such  sum  or  sums  as  sliall  he  actually 
necessary  or  requisite  to  defray  the  expenses 
of  trying  a  commission  of  lunacy,  and  of 
carrying  or  conveying  the  insane  person  to 
the  lunatic  asylum;  but  this  does  not  con- 
template that  the  sheriff  or  other  ministerial 
officer  shall  be  the  judge  of  what  expenses,  if 
any,  shall  be  incurr^.  On  the  contrary, 
that  question  is  expressly  confided  to  the  or- 
dinary. In  the  present  case,  the  ordinary 
gave  no  warrant  or  permission  for  hiring  tbe 
conveyance,  nor  has  he  ever  ratified,  con- 
firmed, or  approved  the  act.  Tbe  expenses 
contemplated  are  such  as  appertain  to  bis 
court  or  his  official  proceedings,  and  he  is  to 
be  tbe  judge  of  whether  they  are  actually 
necessary  or  not.    No  officers  can  incur  ex 


Digitized  by 


Google 


Oa.) 


EPPENS  t>.  FORBES. 


728 


pensea  at  the  charge  of  the  public,  without 
■ome  vcpress  permission  of  law  so  to  do;  and 
pecsons  dealing  with  offlqers  must  take  no- 
tice of  the  extent  of  their  powers,  and  must 
abide  the  consequences  of  allowing  tliem  to 
transcend  their  powers  in  business  transac- 
tions. The  court  erred  in  not  sustaining 
the  certiorari.  There  can  be  no  recovery  in 
the  case;  and.  as  the  question  involved  Is 
one  of  law  solely,  the  superior  court  is  di- 
rected to  vaak»  a  final  disposition  of  it,  in 
conformity  to  the  statute  applicable  to  writs 
of  eertiarart  ct  (his  class.  Judgment  re- 
versed. 


(82  Ga.  7«) 

Eppbmb  a  al. 


e.  FoKBKS  et  al. 


{Supreme  Cowrt  of  Georgia.  Itaj  15, 1889.) 
NnKxriABUi  Isbtbuiissts — ^Pbotest — ^Norioa. 
Plalntiffi  agreed  to  give  their  debtor  further 
time  to  pay  the  debt,  U  he  would  give  them  a  note 
with  defendants'  signature  thereon.  The  debtor 
executed  the  note,  payable  to  plaintiffs'  order,  and 
defendants  signed  their  name  on  the  back  of  the 
note,  and  returned  it  to  the  debtor  to  be  delivered 
to  plaintUCa.  Beld,  that  defendants  were  liable 
as  sureties,  and  not  as  indorsers,  and  were  not  en- 
titled to  notloe  Qf  protest. 

Error  from  superior  court,  Troup  county ; 
Habris,  Judge. 

Calhoun,  King  A  Spalding,  for  plaintiffs 
In  error.  G.  A.  Hoxoell,  B.  H.  Bigham,  T. 
H.  Whitaker,  and  Hall  A  Hammond,  for 
defendants  in  error. 

SniMONS,  J.  Langstcm  A  TVoodson  filed 
s  creditors'  bill  against  J.  C.  Forbes  &  Co., 
alleging,  in  brief,  tbat  Forbes  &  Co.  were  in- 
solvent traders  indebted  to  said  Langslon 
&  Woodson;  that  the  indebtedness  was  due, 
and  demand  for  payment  had  been  made  after 
the  same  became  due,  and  payment  had  been 
refused.  The  bill  was  amended  by  making 
various  other  charges,  and  at  different  times 
a  number  of  new  parties  complainant  were 
made.  Aoiong  others  Eppens,  Smith  &  Wei- 
mann  filed  their  intervention,  alleging  tbat 
they  were  creditors  of  Forbes  &  Oa.  in  the 
sum  of  91,513.34,  with  interest,  on  a  promU- 
sory  note,  the  terms  of  which  will  be  here- 
after set  out,  praying  for  judgment  on  the 
same,  and  that  they  might  participate  in  any 
and  all  distribution  of  assets  that. might  take 
place  in  the  case,  and  for  general  relief. 
This  intervention,  and  the  right  of  the  in- 
tervenors  thereunder,  coming  on  to  be  heiird, 
they  were  submitted  tci  the  presiding  judge 
upon  the  pleadings  and  the  following  agreed 
statement  of  facts:  B.  H.  Buckley,  Jr.,  was 
Indebted  91,513.34  to  Eppens.  Smith  &  Wei- 
mann,  which  debt  was  past  due.  They  were 
pressing  Buckley  for  payment,  and  agreed 
with  him  that  if  be  would  make  them  the  fol- 
lowing note  with  J.  C.  Forbes  &  Co's.  signa- 
ture thereon  they  would  take  same,  and  ex- 
tend the  time  one  year.  Thereupon  this  note 
was  made  out,  and  sent  by  Buckley  to  J.  C. 
Forbes  &  Co..  a  firm  composed  of  T.  J.  Har- 
well and  J.  C.  Forbes,  who,  both  parties 
knowing  and  agreeing  thereto,  put  their  firm 


name  on  the  back  of  the  note  as  It  now  ap- 
pears, Forbes  signing  said  firm  name,  and 
returning  same  to  Buckley  to  be  delivered  to 
Eppens,  Smith  &  Weimann,  and  it  was  aft- 
erwards 80  delivered.  This  was  done  by 
Forbes  &  Co.  as  an  accommodation  to  Buck- 
ley, and  without  consideration  moving  to 
them.  At  maturity  said  note  was  not  paid, 
and  said  payees  did  not  have  it  noted  and  pro- 
tested for  nun-payment  at  maturity,  where- 
upon Forlws  &  Co.  claimed  to  be  discharged 
from  responsibility  thereon.  Eppens,  Smith 
&  Weimann  are  the  holders  of  the  note,  which 
Wiis  introduced  in  evidence  before  said  judge, 
and  is  as  follows,  to-wit:  "$1,513.34-100. 
Atlanta,  Ga..  March  3,  1837.  Twelve 
months  after  date  I  promise  to  pay.  to  the 
order  of  Eppens.  Smith  &  Weimann,  fifteen 
hundred  and  thirteen  &  34-100  dollars,  at  At- 
lanta Ifatioual  ]3ank,  with  intervist  at  six  per 
cent,  from  date.  Value  received.  H.  H. 
Buckley,  Jr.  No.l.  Due  3, 6, 1888."  "J.C. 
Forbes  &  Co.,"  written  on  back.  No  further 
evidence  was  introduced,  and  the  court  ren- 
dered judgment  against  Eppens,  Smith  & 
Weimann,  and  in  favor  of  Forbes  &  Co.,  hold- 
ing that  th<>y  were  dis -harged  from  liability 
because  the  note  had  not  been  noted  and  pro- 
tested for  non-payment  when  due.  The  judge 
also  proceeded  to  render  a  decree  in  the  main 
case,  after  verdict  by  the  jury,  wherein  be 
adjudged  in  favor  of  other  parties  complain- 
ant in  the  bill  against  Forbes  &  Co.,  and 
tiiat  they  do  participate  in  the  distribution 
of  the  funds  in  the  hands  of  the  receiver,  and 
failed  to  render  judgment  in  fa\'or  ofEppens, 
Smith  &  Weimann,  or  permit  them  to  take 
any  part  of  the  assets  in  tlie  hands  of  the  re- 
ceiver. Eppens,  Smith  &  Weimann  except, 
and  say  that  the  court  erred  in  adjudging  that 
Forbes  &  Co.  were  not  liable  to  them,  and  in 
not  adjudging  in  their  favur  in  the  decree 
rendered  in  said  case,  and  in  not  allowing 
tliem  to  share  in  the  distribution  of  the  as* 
sets  in  the  hands  of  the  receiver. 

Under  the  facts  disclosed  by  this  record, 
we  think  the  court  erred  in  holding  that 
Forbes  &  Co.  are  not  liable  on  th:s  note  be- 
cause they  were  indorsers,  and  because  the 
note  had  not  been  protested,  and  notice  of 
dishonor  given  to  them.  It  will  be  observed 
that  the  note  is  payable  to  Eppens,  Smith  & 
Weimann,  or  order.  Under  the  common  law 
Forbes  &  Co.  would  only  have  been  liable  on 
this  note  as  second  indorsers  after  it  had 
been  indorsed  by  the  payees.  Under  our 
Code,  §  3808,  blank  indorsements  of  negotia- 
ble paper  may  always  be  explained  between 
the  parties  themselves,  or  those  taking  with 
notice  of  dishonor,  or  of  the  actual  facts  of 
such  indorsement.  Under  this  section  the 
above-recited  facts  were  introiluced  by  tlie 
parties,  and  under  those  facts  we  think  that 
Forbes  &  Co.  were  not  indorsers  on  this  note, 
but  securities.  Buckley  was  indebted  to  Ep- 
peus.  Smith  &  Weimann,  and  was  unable  to 
pay.  They  agreed  to  give  him  time  if  he 
would  make  the  note  and  pi'ocure  Forbes  & 
Co.'s  signature  thereon.    The  note  was  mad« 
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out,  and  sent  by  Bnckley  to  Forbes  A  Co., 
and  botb  parties,  knowing  and  agreeing 
thereto,  put  their  firm  name  on  the  back  of 
the  note.  This,  in  our  opinion,  shows  that 
Forbes  &  C!o.  knew  the  terms  on  wliich  the 
note  was  given ;  that  is,  that  Buckley  was  to 
have  further  time  for  the  payment  of  his  in- 
debtedness. If  they  did  know  of  the  indebt- 
edness of  Buckley,  and  the  terms  upon  which 
time  was  to  be  extended  to  him,  and  they 
signed  ttiis  note  with  that  knowledge,  they 
became  securities  of  Buckley,  and  not  indors- 
ers.  It  would  have  been  foolish  in  Eppens, 
Smith  &  Weimann  to  take  Forbes  &  Co.  as 
indorsers  for  themselves.  Their  object  was 
to  secure  the  payment  of  the  debt  which 
Buckley  owed  them,  and  not  to  have  Forbes 
&  Co.  become  their  indorsers.  Under  the 
agreed  state  of  facta  in  this  record  the  object 
of  Forbes  &  Co.  waa  to  procure  an  extension 
of  time  for  Buckley,  and,  at  the  maturity  of 
the  note,  if  Buckley  did  not  pay  it,  they 
would.  It  certainly  could  not  have  been 
their  understanding,  from  the  facts  disclosed 
in  this  record,  that  they  would  only  be  liable 
on  the  note  in  case  Eppens,  Smith  &  Wei- 
mann had  iudonsed  it  and  failed  to  pay  it.  We 
think,  therefore,  that  they  were  merely  se- 
curities for  Buckley  on  the  note,  and  were 
not  entitled  to  notice  uf  protest,  etc.  For  a 
full  and  able  discussion  of  this  subject,  see 
<3amp  V.  Simmons,  62  6a.  73,  and  cases  cited; 
Neal  T.  Wilson.  79  Ga.  736.  5  S.  £.  Rep.  54. 
^he  reasoning  in  these  cases  apon  this  point 
is  adopted,  and  made  a  part  of  this  opinion. 
.Judgment  reversed. 

(83  Oa.  77) 

BowDBN  V.  Hatches. 

(Suprtmc  Court  of  Oeorffia.    May  15, 1889.) 
JonoMKNT— Vauditt. 

niongh  no  court  is  actually  held  at  the  appear- 
ance term  of  a  case  duly  served,  the  defendant  can 
file  his  plea  at  the  time  appointed  by  law  for  the 
court  to  convene,  and  he  may  file  it  as  late  as  the 
following  term ;  and,  if  judgment  be  rendered  at 
the  latter  term,  no  plea  having  been  filed  or  an- 
swer made,  the  judgment  is  not  void,  and  cannot 
be  attacked  by  affidavit  of  illegality.  The  defend 
ant  has  had  his  day  in  court,  .and,  at  most,  the 
judgment  is  only  Irregular. 

ISyUabus  by  the  Court.) 

Error  from  superior  court,  Meriwethei 
county;  Harris,  Judge. 

J.  if.  Terrell,  for  plaintiflf  in  error.  B,  F. 
MoLaughlin,  for  defendant  in  error. 

Blboklkt,  C.  J.  This  was  an  affidavit  of 
illegality  founded  on  the  fact  that  judgment 
was  rendered  at  the  first  term  of  the  court 

.actually  held  after  the  suit  was  brought. 
The  appearance  term  of  the  case  was  Feb- 
ruary term.  1887,  but  for  some  reason  that 
term  of  the  court  was  not  held,  and  no  court 
actually  sat  in  the  county  until  August  term 

.  of  the  same  year.  That  was  treated  as  the 
trial  or  judgment  term  of  the  case,  and  judg- 
ment was  rendered  accordingly.  Ko  excep- 
tion was  taken,  but,  after  execution   was 

.'issued  and  levied,  an  affidavit  of  illegality 


was  filed,  making  the  question  above  indi- 
cated. The  illegality  was  overruled,  and  the 
fl.  fa.  ordered  to  proceed.  The  party  had 
his  day  in  court.  He  was  warned  to  appear 
and  plead,  and  might  liave  filed  his  plea  to 
the  action  at  tiie  appearance  term,  although 
the  court  was  not  held.  True,  Code,  g  3452, 
says:  "  Where  the  defendant  has  been  served 
with  petition  and  process,  as  provided  by 
this  Code,  he  shall  appear  at  the  court  to 
which  such  process  is  made  returnable,  and, 
on  or  before  the  last  day  of  said  couit,  shall 
make  his  defense  in  writing, "  etc.  But  we 
think  it  would  Iw  a  full  compliance  with  this 
statute  to  file  the  plea  or  pleas  in  the  clerk's 
office,  and  that  the  court  need  not  lie  actually 
in  session  to  render  a  plea  so  filed  available. 
Moreover,  a  plea  filed  as  late  as  the  August 
term  would  have  been  available.  Even  had 
the  case  been  treated  as  in  default  at  that 
term,  the  default  could  have  been  opened. 
As  far  as  appears,  no  plea  was  Qled  at  any 
time;  and,  even  if  it  was  error  to  render 
judgment  at  the  August  term,  it  was  mere 
error,  and  we  think  the  party  should  have 
taken  advantage  of  it  by  bill  of  exceptions, 
or  in  some  other  mode.  What  we  rule  is 
that  the  judgment  was  not  void,  so  as  to 
make  an  affidavit  of  Illegality  available  in 
resisting  the  execution  founded  upon  it.  If 
there  was  a  material  defense,  it  should  have 
been  presented  before  the  judgment  was  ren- 
dered, and  the  exercise  of  any  diligence 
would  have  prevented  the  loss  of  such  de- 
fense. The  party  has  had  bis  day  in  court, 
and  there  was  no  error  in  overruling  his 
affidavit  of  illegality.  Code,  §  3671.  No 
complaint  is  made  that  there  was  any  defect 
in  the  service  of  the  declaration  and  process, 
either  in  point  of  time  or  otherwise.  Judg- 
ment affirmed. 


(83  Oa.  T») 

Flemistkr  V.  Fleiosteb. 

(Supreme  Court  of  Oeorgia.    May  17, 1889.) 
Wills— Conbtbootion—Tax-8alb. 

1.  The  question  of  prescription  does  not  arise 
where  as  much  as  seven  years'  possession  is  not 
shown :  and,  where  proceedings  to  assign  dower 
affect  the  element  of  prescription  only,  their  regu- 
larity is  not  in  question  in  such  case. 

3.  The  residuary  devisee  has  both  title  and  the 
right  of  possession,  according  to  the  face  of  the 
will,  although  assent  of  the  executor  (the  executor 
having  declined  to  quality)  be  not  affirmatively 
shown,  the  will  having  been  probated  more  than 
30  years,  and  although  the  devise  of  the  residuum 
was  after  the  payment  of  debts,  etc,  the  exist- 
ence of  debts  or  charges  upon  the  estate  not  being 
proved;  the  presumption  after  such  a  lapse  of 
time  being  against  their  existenoe. 

3.  CTertificate  of  sale  by  the  deputy  collector  of 
internal  revenue,  for  Internal  revenue  taxes,  does 
not  pass  title  to  the  land,  and  is  not  evidence  that 
title  has  passed,  but  only  that  the  holder  has  a 
right  to  acquire  title  by  deed,  or  to  receive  the 
money  necessary  to  effect  redemption. 

4.  The  defendant  in  ejectment  cannot  defeat  the 
action  or  delay  recovery  until  he  is  reimbursed  for 
an  alleged  payment  to  redeem  the  land  from  tax- 
sale  under  the  United  States  revenue  laws,  where 
it  does  not  appear  that  he  in  fact  redeemed,  and 
where,  if  he  did,  the  money  advanced,  if  not  be- 
longing to  the  tenant  in  dower,  belonged  jointly 
to  himself  and  another,  such  other  n«t  being  a 
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party  before  the  court,  and  'being  Interested  In  the 
qnestion  of  reimbursement. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Newton  coun- 
ty; BOTNTON,  Judge. 

L.  L.  Middlehrwiks  and  Capen  Dickson, 
for  plaintiff  in  error.  J.  M.  Pace  and  B.  F. 
Edwards,  for  defendant  in  error. 

Blecklet.  G.  J.  Taking  the  results  of 
all  the  evidence,  both  that  admitted  and  that 
rejected,  Flemister,  the  testator,  died  in 
1866,  and  his  will  was  probated  and  admitted 
to  record,  but  the  nominated  executors  de- 
clined to  qualify.  His  residuary  legatees 
and  devisees  were  his  widow  and  child,  in 
equal  shares,  with  a  provision  that.  If  the 
former  died  leaving  no  other  child,  her  share 
was  then  to  belong  to  the  latter.  The  same 
persons  were  his  only  heirs  at  law  In  the 
residuum  was  a  tract  of  land  containing  sev- 
eral hundred  acres,  in  which  the  widow 
claimed  dower,  which  was  assigned  to  her. 
Afterwards  the  whole  tract  was  sold,  under 
the  revenue  laws  of  the  United -States,  for 
internal  revenue  taxes  assessed  against  the 
testator;  the  deputy  collector  giving  the  pur- 
chaser a  certificate  of  the  sale,  as  provided  fbr 
by  the  statute.  Within  the  year  allowed  by 
law  for  redemption,  the  widow  executed  a 
power  of  attorney  to  the  plaintiff  in  error  to 
redeem  the  dower,  and  he  went  to  Augusta 
under  the  power,  but  whether  be  redeemed 
or  not  waa  not  proved,  though  he  testifled  as 
a  witness.  According  to  the  rejected  evi- 
dence, he  and  one  Lee  took  jointly  from 
previous  assignees  an  assignment  of  the  dep- 
uty collector's  certificate  of  sale,  paying 
jointly  therefor.  Afterwards,  in  the  same 
year,  (1868.)  the  widow  certified  in  writing 
that  she  transferred  to  him  (the  plaintifF  in 
error)  all  her  right  and  title  to  the  whole 
tract;  and  in  1877  she  conveyed  to  him  by 
deed,  for  a  consideration  paid  in  1869,  her 
dower,  the  deed  reciting  tiiat  the  dower  had 
been  duly  laid  off  by  the  superior  court  of 
Newton  county,  and  referring  to  the  records 
of  that  court.  In  1887  the  widow  died,  leav- 
ing no  child  but  the  defendant  in  error,  her 
co-legatee  and  devisee  under  the  will  of  the 
husband  and  father.  After  her  death  the 
suit  was  brought  by  him  against  the  plaintiff 
in  error,  to  recover  the  land  embraced  in 
the  dower,  the  dower  estate  therein  having 
terminated.  The  action  involved  none  of 
the  original  tract,  except  the  part  assigned  to 
the  .widow  as  dower. 

1.  The  only  evidence  touching  possession 
of  the  premises  sued  for  was  that  the  defend- 
ant below  was  in  possession  when  suit  was 
brought.  This  puts  prescription  out  of  the 
case,  and  renders  immaterial  all  the  evidence 
as  to  the  regularity  of  assigning  dower  to  the 
widow. 

2.  The  questions  left  are  three:  The  first 
is  whether,  according  to  the  terms  of  the 
will,  and  without  respect  to  the  sale  for 
taxes,  the  son  was  invested  with  title  and  the 
right   of  possession    when    his    suit    was 


brought.  The  first  objection  is  that  no  as- 
sent of  the  executor  was  shown.  The  an- 
swer to  this  is  twofold:  There  was  no  exec- 
utor, and,  if  there  had  been,  his  assent  might 
have  been  presumed  from  the  length  of  time 
which  had  expired,  to-wit,  more  than  20 
years  after  the  probate  of  tlie  will.  The  sec- 
ond objection  is  tlial  by  the  terms  of  the  will 
the  residuum  was  not  bequeathed  and  devised 
to  vest  in  title  and  possession  immediately, 
but  after  the  payment  of  the  testator's  debts, 
etc.  The  shortest  reply  to  this  is  that  no 
debts  or  other  charges  on  the  residuum  were 
shown  to  be  outstanding,  and  the  lapse  of 
tioie  was  sufficient  to  raise  the  presumption 
that  none  existed. 

3.  The  next  question  is  whether  the  offi- 
cer's certificate  of  tlie  lax-sale  passed  title  to 
the  purchaser,  or  was  evidence  that  the  dev- 
isee was  without  title.  We  think  the  cer- 
tificate neither  passed  title  nor  was  evidence 
that  title  had  ceased  to  be  where  it  was  be- 
fore. The  statutes  of  the  United  States  on 
the  subject  apply  to  this  question,  and  are 
decisive  of  it  See  Rev.  St.  §|  8198,  8199. 
They  contemplate  that  title  &  to  pass,  not 
by  certificate,  but  by  deed,  and  that  the  cer- 
tificate is  to  l)e  evidence  of  the  right  to  a 
deed,  or  to  the  redemption  money,  but  not  of 
any  direct  right  to  tihe  land,  or  possession 
thereof.  Such  a  cei-tificate  is  a  step  in  ac- 
quiring land,  but  another  step  is  necessary 
to  arrive  at  ownership. 

4.  The  last  question  is  whether,  under  the 
plradings  and  evidence,  the  plaintiff  below, 
as  a  condition  precedent  to  recovery,  was 
chargeable  with  any  sum  as  redemption 
money  paid  by  the  defendant  below  to  redeem 
the  land  from  the  results  of  the  tax-sale. 
Two  answers  to  this  question  are  at  hand' 
One  is  that  there  is  no  evidence  that  the  land 
was  redeemed,  but  only  that  a  power  of  at- 
torney was  given  to  redeem  the  dower,  and 
that  a  trip  to  Augusta  was  made  under  the 
power.  The  second  is  thatt  if  it  was  re- 
deemed, Lee  was  joint  owner  of  the  money, 
and  he  is  not  a  party  to  this  claim  for  equi- 
table relief.  But  the  first  is  decisive.  The 
whole  tenor  of  the  rejected  evidence  is  that 
the  power  given  by  the  widow  to  redeem 
was  not  intended  to  be  executed,  but  that  the 
plaintiff  in  error  intended  to  ignore  the 
power, — whether  in  good  or  bad  faith  to  the 
donor  we  need  not  say, — and  to  purcliase  the 
certificate  of  sale  Jointly  with  Lee.  Lee  is 
as  much  an  owner  tit  the  certificate  as  be  is, 
and  if  one  is  entitled  to  a  deed  from  the  gov- 
ernment officer  the  other  is  equally  entitled ; 
and  if  one  can  be  considered  as  having  re- 
deemed the  other  baa  a  joint  interest  with 
him  in  the  money  advanced  for  that  purpose. 
A  still  further  observation  to  be  made  is 
that,  if  one  or  both  of  tiiem  redeemed  under 
the  power  given  b^  the  widow,  the  presump- 
tion ought  to  be  that  she  furnished  the 
money  with  which  the  redemption  was  effect- 
ed, or,  if  they  advanced  the  money,  that  they 
advanced  it  for  her  and  at  her  request;  and 
they  are  her  creditors  for  the  same,  and  not 
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ttitt  creditors  of  one  whom  they  did  not  rep- 
nsent,  and  from  wliom  they  had  no  author- 
ity to  redeeu).  There  is  no  direct  evidence 
in  the  record,  and  none  was  offered,  to  show 
whose  money  was  used  in  the  so-called  re- 
demption. Tlie  court  did  not  err  in  refus- 
ing to  grant  a  new  trial.  Judgment  af- 
flimed. 


(SI  s.  a  1) 


Hembt  0.  Henbt. 


April  IS, 


(Supreme  Court  tif  Smith  Carolina. 
1889.) 

Jdsauiit  Libn— Constitdtional  Law. 
1.  Qen.  St.  S.  C.  S  1881,  prorides  that  no  mort- 
gage, iadgment,  etc.,  shall  oonstitnte  a  lien  on 
Utnd  after  90  years  from  the  creation  of  tse  same, 
nnlees  the  holder  shall  record  or  file  a  note  of  some 
payment  or  acknowledgment,  in  which  case  the 
So  years  shall  date  from  the  payment  or  acknowl- 
edgment: "provldedithatnothuur  contained  here- 
in shall  be  oonstrued  to  affect  the  doratlon  of  the 
Hens  of  ittd^nents  as  prescribed  by  section  810  of 


fbeCodeofl 


ure.^  The  act  of  1879  (17  St.  167) 


la  the  same  as  this  provision,  except  tAat  in  the 
last  proviso,  in  the  place  of  "section  810  of  the 
Code,"  eta,  it  reads,  "an  act  *  *  *  approved 
Haroh  8, 1875, "  which  act  is  the  same  as  section 
810  of  Uie  Code,  mutatis  mutandU.  That  section 
prescribes  10  years  as  the  duration  of  the  liens  of 
ittdgments  recovered  after  November  25,  1873. 
Heio,  that  the  effect  of  the  proviso  in  section  1831 
of  the  statutes  and  in  the  act  of  1879  was  to  ex- 
empt all  judgments  recovered  after  the  adoption 
Of  the  Code  m>m  the  operation  of  the  section  or 
man,  and  the  body  of  the  act  must  apply  to  ludg- 
ments  recovered  before  the  adoption  of  the  Code, 
which  were  the  only  judgments  wliicb  had  a  lien 
running  for  30  years. 

9.  Since,  vnder  the  law  whidt  the  above  act  was 
designed  to  amend,  the  debts  secured  by  such 
liens  were  presumed  paid  after  20  years,  and  such 
presumptions  could  dIb  rebutted  by  proof  of  some 
payment,  or  of  some  such  positive  acknowledg- 
ment as  would  imply  a  promise  to  pay,  the  object 
of  the  act  was  not  to  limit  the  duration  of  the 
liens,  but  simply  to  declare  what  should  be  suOl- 
oient  evidence  of  payment  or  new  promise:  and 
hence,  as  the  alteraUon  was  in  the  rules  oi  evi 
dence,  and  did  not  affect  a  pre-existing  right,  the 
act  is  not  nnoonstitutiona),  as  impairing  the  obli- 
gation of  contracts,  or  divesting  vested  rights,  es- 
pecially where  seven  years  elapsed  between  the 
passing  of  the  act  and  the  expiration  of  the  twen- 
ty  years'  limitation,  thus  giving  reasonable  time  to 
conform  to  the  new  law. 

SixPSOR,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
9t  Bictiland  county;  Kershaw,  Judge. 

Andrew  Crawford,  for  appellant.  John 
T.  Shett,  for  respondent. 

MoIvEB,  J.  The  sole  inquiry  raised  by 
this  appeal  is  as  to  the  proper  construction 
of  the  act  of  1879.  (17  St.  167,)  entitled  "An 
act  to  declare  the  law  in  relation  to  liens  on 
real  estate."  incor|)orated  in  the  General 
Statutes  tis  section  1831.  That  section  reads 
as  follows:  "No  mortgage,  or  deed  having 
the  effect  of  s  mortgage,  no  judgment,  de- 
cree, or  other  lien  on  real  estate,  shall  consti- 
tute a  lien  upon  any  real  estate  after  the 
Japse  of  twenty  years  from  the  date  of  the 
creation  of  the  same:  provided,  that,  if  the 
holder  of  any  such  lien  or  liens  as  aforesaid 
■hall,  at  any  time  during  the  continuance  of 
such  lien,  cause  to  be  recorded  upon  the  rec- 
ord of  such  mortgage,  deed  having  tlie  ef- 


fect of  s  mortgage,  or  shall  file  with  the  rec- 
ord of  such  judgment,  decree,  or  other  lien, 
a  note  of  some  payment  on  account,  or  some 
written  acknowledgment  of  the  debt  secur(>d 
thereby,  with  the  date  of  such  payment  or 
acknowledgment,  such  mortgage,  deed  hav- 
ing the  effect  of  a  mortgage,  judgment,  do- 
cree,  or  other  lien  stuill  be,  and  continue  to 
be,  a  lien  for  twenty  years  from  the  date  of 
the  record  of  any  such  payment  on  account 
or  acknowledgment:  provided,  further,  thiit 
nothing  herein  contained  shall  be  construed 
to  affect  the  duration  of  the  liens  of  judg- 
ments as  prescribed  by  section  310  of  the 
Code  of  Procedure."  This  provision,  thus 
inserted  in  the  General  Statutes  of  1882,  is, 
in  substauce  and  effect,  identical  with  that 
found  in  the  act  of  1879;  for.  although  the 
pliraseology  of  the  second  proviso  was  al- 
tered, yet  such  alteration  did  not  affect  the 
substantial  meaning.  In  the  act  of  1879  the 
language  of  that  proviso  is:  "  That  nothing 
herein  contained  shall  be  construed  to  affect 
the  duration  of  the  liens  of  judgments  as  pre- 
spribed  by  the  fourteenth  section  of  an  act 
entitled '  An  act  to  alter  and  amend  the  Code 
of  Procedure,  being  title  5,  pt.  8.  of  the  Gen- 
eral Statutes,'  approved  March  8. 1875. "  which 
act  was  a  mere  repetition  in  totidem  verbU 
of  the  act  of  1873.  (15  St.  495.)  and  was 
passed  under  the  unfounded  apprehension,  aa 
it  proved,  (Arnold  v.  McKellar,  9  S.  C.  335,) 
that  the  act  of  1873  had  failed  to  become  a 
law.  Now,  as  section  14  of  the  act  of  1875 
was,  so  far  as  the  duration  of  the  lien  of  « 
judgment  is  concerned.substantially  the  same 
as  section  310  of  the  Code  as  it  read  in  1882, 
the  only  difference  being  in  certain  changes 
in  the  phraseology  rendered  necessary  by  the 
di  fference  in  the  dates  of  the  two  enactments, 
it  seems  to  me  that  there  is  no  substantial 
difference  between  the  second  proviso  as 
found  in  the  act  of  1879,  and  as  it  is  ex- 
pressed in  section  1831  of  the  General  Stat 
u  tea  of  1882.  The  obvious  effect,  therefore, 
of  this  proviso,  whether  read  as  it  is  found 
in  the  act  of  1879,  or  in  section  1831  of  the 
General  Statutes,  was  tu  exempt  all  judgments 
recovered  after  the  adoption  of  the  Code  from 
the  operation  of  the  legislation  found  in  the 
preceding  part  of  the  net  or  section ;  for  it 
expressly  declares  "that  nothing  herein  con- 
tained shall  be  construed  to  nffect  the  dura- 
tion of  the  liens"  of  such  judgments.  It 
cannot  be  construed  either  to  extend  or  limit 
the  duration  of  the  lien  of  such  judgments, 
fur  to  do  either  would  be  to  affect  the  dura- 
tion of  the  lien,  and  that  is  expressly  forbid- 
den. 

As  I  understand,  it  is  conceded  that  the 
act  of  1879  could  not  affect  the  duration  of 
the  lien  of  judgments  recovered  tietween  the 
adoption,  of  the  Code  and  the  passage  of  the 
act  of  1879,  but  it  is  suggested  that  it  may 
affect  the  lien  of  judgments  recovered  after 
the  passage  of  the  act  of  1879,  by  extending 
the  lien  of  such  judgments  from  10  years,  as 
prescril)ed  by  the  Code  as  it  then  stood,  to  20 
years.    But,  besides  the  fact  that  this  would 
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be  s  strained  construction  of  the  act  of 
1879.  the  manifest  purpose  of  which  was  to 
declare  the  limit,  and  not  to  extend  tlie  du- 
ration of  the  lien  of  judgments,  which,  pos- 
siblj,  might  be  permissible  with  a  view  to 
avoid  giving  the  act  a  retroactive  effect,  it 
seems  to  me  that  it  would  be  impossible  to 
give  the  act  such  a  construction  without 
violating  the  exprera  prohibition  contained 
ia  the  proviso.  The  Code  had  expressly  pre- 
scribed 10  years  as  the  duration  of  the  lien 
of  all  judgments  recovered  after  the  25th  of 
November,  1873,  and,  whea  it  was  declared 
by  the  proviso  under  consideration  that  the 
act  shooM  not  be  coristraed  to  affect  the  du- 
ration of  the  liens  of  judgments  as  prescribed 
by  the  Code,  I  do  not  see  how  the  court,  in 
the  fbce  of  this  express  declaration  of  the 
legislative  will,  can  put  snch  a  oonstroction 
apon  the  act  as  would  necessarily  affect  the 
duration  of  the  lien  of  a  judgment  recovered 
after  the  date  specified,  by  extending  its  do^ 
ratiou  from  10  years,  as  prescribed  by  the 
Code,  to  20  years,  as  might  possiUy  be  in- 
ferred from  the  terms  of  the  act;  and  it 
seems  to  me  that  the  proviso  was  inserted 
for  the  very  purpose  of  avoiding  any  such 
inference.  If,  therefore,  the  act  <^  1879  can- 
not be  applied  to  judgments  recovered  After 
the  adoption  of  the  Code,  the  intention  must 
necessarily  have  been  to  refer  to  those  recov- 
ered prior  to  the  adoption  of  the  Code,  for 
there  are  none  others  to  which  itoonld  apply; 
and  the  terms  of  the  act  itself  show  that  such 
was  the  Intention  of  the  legislature,  for  they 
were  manifestly  dealing  with  such  judgments 
as  had  a  lien  for  as  long  a  period  as  20  years, 
and  ante-Code  judgments  were  the  only  Judg- 
ments which  ever  had  a  lien  for  that  length 
of  time;  and  they  must  necessarily  have  been 
the  dass  of  Judgments  to  which  the  legisla- 
ture referred;  and  the  only  class,  as  all  oth- 
ers are  expressly  exempted  from  the  opera- 
tion of  the  act.  It  is  true  that  this  view 
gives  the  act  a  retroactive  effect,  and  It  is 
equally  true  that  the  well-settled  rule  is  that 
a  statute  must  never  be  given  a  reteospectlve 
operation,  unless  such  a  construction  is  re> 
qtiired  by  the  express  terms  of  the  statute  or 
by  necessary  implication.  Now,  while  the 
act  under  consideration  contains  no  express 
words  declaring  that  it  shall  have  a  retroac- 
tive effect,  yet  it  seems  to  me  that  the  inten- 
tion that  the  act  should  have  such  an  effect 
Is  necessarily  implied;  for,  as  we  have  seen. 
It  could  not  otherwise  have  any  effect  at  all, 
for,  if  it  cannot  apply  to  any  judgment  re- 
covered after  the  adoption  of  the  Code,  then 
necessarily  it  must  apply  to  judgments  re- 
covered before  that  time. 

If,  then,  thfe  intention  of  the  legislature 
was  that  the  act  should  be  retrospective.  It 
will  only  be  necessary  to  Inquire  whether  it 
is  within  the  power  of  the  legislature  to  pass 
such  an  act.  There  is  nothing  in  the  consti- 
tnUon  of  the  United  States  or  of  this  state 
which  forbids  the  general  assembly  from 
passing  a  retrospective  act,  provided  such  act 
does  not  Impair  the  obligation  of  a  contract. 


or'  divest  vested  rights  resting  on  contract, 
or  vested  rights  of  property.  McLure  v. 
Melton,  24  S.  O.  570,  and  tite  cases  there 
cited.  The  simple  fact,  therefore,  that  the 
act  is  retrospective  does  not  render  the  act 
unconstitutional.  Hence  before  the  act  can 
be  declared  unconstitutional,  which  all  the 
authorities  declare  can  only  be  done  in  a 
clear  case,  it  must  appear  that  the  necessary 
effect  of  the  act  Is  to  impair  the  obligation  of 
a  contract,  or  divest  some  vested  right  rest- 
ing on  contract,  or  some  vested  right  of  prop- 
erty. If,  therefore,  any  construction  can  be 
placed  upon  the  act  which  will  not  affect  any 
of  those  results,  it  seems  to  me  that  It  Is  the 
duty  of  the  court  to  adopt  such  construction. 
To  determine  this  question  it  is  necessary  to 
inquire  into  the  scope,  purport,  and  object  of 
the  act,  and  for  this  purpose  we  must  ascer- 
tain what  was  the  old  law  which  this  act  was 
designed  to  amend.  Conceding  that  ander 
that  law  there  was  no  limit  to  the  duration 
of  the  Ilea  of  a  Judgtoent  or  mortgage,  yet  it 
was  well  settled  that,  after  the  lapse  of  20 
years,  the  debts  secured  by  such  liens  were 
I^esamed  paid,  and  thus  the  liens  were  ex- 
tinguished, but  still  snch  presumption  could 
be  rebutted  by  proof  of  some  payment  on  ac- 
count, or  some  such  positive  acknowledg- 
ment, as  Would  imply  a  promise  to  pay.  This 
being  the  state  of  the  law,  it  seems  to  me 
that  the  object  of  the  act  was  not  to  limit  the 
duration  of  such  liens,  but  simply  to  declare 
(and  it  is  nbtieeaUe  that  such  was  the  word 
used  in  the  title)  what  should  betbe  evidence 
of  such  payment  or  new  promise  as  would  be 
sufficient  to  rebut  the  presumption  of  pay- 
ment. Under  the  old  law,  neither  a  judg- 
ment nor  a  mortgage,  after  the  lapse  of  20 
years,  constituted  a  tien,  because  of  the  pro- 
sumption  of  payment,  which,  though  sus- 
ceptible of  being  rebutted  by  evidence,  the 
nature  and  kind  of  surh  evidence  was  not  dis- 
tinctly deQned,  and  the  object  and  effectof  the 
act  was  to  declare  what  should  be,  after  the 
passage  of  the  act,  the  kind  of  evidence  nec- 
essary to  rebut  the  presumption  of  payment 
The  act,  in  substance,  declares  that  no  judg- 
ment or  mortgage  shall  constitute  a  lien  after 
the  lapse  of  20  years,  unless  some  note  of 
payment  on  account,  or  some  written  ac- 
knowledgment of  the  debt,  is  recorded  on  the 
record  of  the  mortgage,  or  filed  with  the  rec- 
ord of  the  judgment;  tlie  only  alteration  be- 
ing in  the  rules  of  evidence,  not  in  anywise 
affecting  the  previously  existing  right.  It 
seems  to  me  that  this  is  the  proper  construc- 
tion of  the  act;  and,  at  all  events,  it  is  capa- 
ble of  such  a  construction,  and,  if  so,  then, 
with  the  view  to  avoid  a  conflict  with  the 
constitution,  it  is  the  duty  of  the  court  to 
adopt  such  construction.  All  the  authorities 
agree  that  the  right  to  have  one's  controvn- 
sies  determined  by  the  rules  of  evidence  ex- 
isting at  the  time  the  contract  is  entered  into 
is  not  a  vested  right,  and  therefore  may  be 
changed  by  retroactive  legislation,  without 
any  violation  of  the  constitution.  Cooley, 
Const.  lim.  288.  367,  868,  with  the  cases 
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there  cited.  See,  also.  End.  Interp.  St. 
§  284,  especially  the  notes  on  pages  883, 884, 
where  many  cases  sustaining  the  proposition 
stated  are  cited.  It  there  appears  that,  after 
the  passage  of  Lord  Tenterden's  act,  requir- 
ing that  the  promise  relied  upon  to  bar  the 
statute  of  limitations  must  be  in  writing,  it 
was  held  that  such  legislation  was  applicable 
to  pre-existing  contracts.  This  is,  in  princi- 
ple, identical  with  the  present  case.  It  Is 
true  that  some  of  the  cases  hold,  and  perhaps 
rightly,  that  such  legislation  cannot  be  ap- 
plied to  a  pre-existing  contract,  unless  a  rea- 
sonable time  has  been.  afForded  the  party  to 
be  affected  thereby,  to  conform  to  the  re- 
quirements of  the  new  law,  but,  even  conced- 
ing such  a  qualification  of  the  rule,  there  is 
nothing  to  prevent  its  application  here,  for 
the  appellant  certainly  had  a  reasonable  time 
to  conform  to  the  new  law,  for  the  act  was 
passed  in  1879,  upwards  of  seven  years  be- 
fore the  expiration  of  the  20  years  from  the 
date  of  the  entry  of  bis  Judgment  in  Febru- 
ary. 1867. 

Under  this  view  of  the  case,  the  important 
snd  interesting  question  (as  to  which  a  good 
deal  might  be  said)  whether  an  act  limiting 
the  duration  of  the  lien  of  a  judgment  can 
beapplied  to  pre-existing  judgments  without 
a  violation  of  the  constitution  does  not  arise; 
nor  is  it  necessary  to  consider  the  effect  of 
the  act  of  1885,  (19  St.  229,)  amending  sec- 
tion 810  of  the  Code.  The  judgment  of  tills 
court  is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 

McGoWAN,  J.,  concurs. 

SiMFSON,  C.  J.,  {dissentinff.)  Samuel  G. 
Henry,  the  defendant,  on  the  27th  February, 
1867,  confessed  a  judgment  to  John  P.  Hen- 
ry, and  execution  was  issued  thereon  imme- 
diately thereafter.  Nothing  more  whs  done, 
however,  until  October  17,  1887,  20  years 
and  7  months  after  the  confession  was  en- 
tered as  above,  when  proceedings  were  insti- 
tuted to  renew  said  execution,  upon  which 
an  order  was  obtained  renewing  the  same  by 
consent  of  defendant,  who  accompanied  the 
summons  served  upon  him  with  an  aflidavit 
stating  that  said  debt  was  founded  upon  a 
bona  flde  and  valuable  consideration;  that 
be  had  frequently  acknowledged  it  during 
the  past  20  years  as  a  boTia  flde  debt,  with 
lien  on  his  real  estate,  and  as  remaining 
wholly  due  and  unpaid.    Shortly  thereafter, 

to-wit,  on  the  day  of ,  the  real  estate 

of  the  defendant  was  sold  under  this  execu- 
tion, and  another  issued  on  the  Watkins 
Judgment  In  the  o£Bce  of  the  sheriff  at  that 
time,  to  Mr.  Crawford,  the  attorney  of  the 
plaintiff,  who  claimed  to  have  his  bid  cred- 
ited on  the  aforesaid  Judgment.  This  the 
sheriff  declined  to  allow,  inasmuch  as  still 
another  judgment,  known  as  the  "Hornsby 
Judgment,"  of  prior  date  to  the  Watkins 
Judgment,  was  found  in  the  ofiSce,  which 
claimed  the  proceeds  of  the  sale,  on  the 
ground  that  the  renewal  of  the  execution  of 


plaintiff  in  October,  1887,  more  than  20 
years  after  the  entry  of  the  judgment,  was 
illegal,  the  judgment  having  been  barred  by 
the  lapse  of  time;  that  said  Hornsby  judg- 
ment should  have  the  proceeds  of  the  sale 
over  the  Watkins  judgment,  because  it  was 
prior  in  date  thereto,  which,  being  patent, 
the  parties  representing  the  Watkins  judg- 
ment had  abandoned  all  claim  to  said  pro- 
ceeds. Upon  the  sheriff  being  ruled,  and 
the  matter  coming  up  before  his  honor. 
Judge  J.  B.  Keiuha  w,  an  order  was  granted, 
discharging  the  rule,  with  $10  costs;  his 
honor  holding  that  the  act  of  Decemt>er  24, 
1879,  now  section  1831,  where  it  is  declared 
"that  no  mortgage,  or  deed  having  the  ef- 
fect of  a  mortgage,  no  Judgment,  decree,  or 
other  lien  on  real  estate,  shall  constitute  a 
lien  upon  any  real  estate  after  the  lapse  of 
twenty  years  from  the  date  of  the  creation  of 
the  same, "  applied  to  the  case,  and  controlled 
iC.  The  appeal  alleges  error  to  his  honor: 
(1)  That  he  erred  in  holding  that  section 
1831,  Gen.  at.,  applied  to  the  case,  thereby 
giving  said  act  a  retroactive  effect.  (2)  If 
it  was  intended  to  have  a  retroactive  effect, 
"then  it  was  null  and  void,  for  the  reason 
that,  in  so  far  as  it  affected  the  question  at 
bar,  there  was  a  divesting  of  vested  rights." 
The  questions  before  us  are,  did  the  act 

S section  1881,  supra, )  have  a  retroactive  ef- 
ect?    And,  if  so,  would  its  operation  be  to 
divest  vested  rights,  if  held  valid? 

Under  the  old  law,  l>efore  the  recent  war 
between  the  states,  there  was  no  limit  of 
time  as  to  the  lien  of  judgments.  When 
once  obtained  and  attached  by  a  proper  en- 
try of  the  judgment,  the  lien  continued  un- 
til the  judgment  was  paid,  either  actually  or 
by  a  conclusive  presumption  arising  from  the 
lapse  of  time,  which  usually  took  place  by 
the  running  of  20  years,  or,  at  least,  a  period 
of  20  years,  with  nothing  done  in  the  mean 
time,  gave  such  an  artificial  force  to  a  pre- 
sumption uf  payment  tliat  it  was  held  con- 
clusive, unless  overthrown  by  extraordinary 
circumstances,  such  as  would  check  the  stat- 
ute of  limitations,  and  prevent  it  from  being 
a  bar  to  the  recovery  of  a  debt  subject  to  said 
statute.  Now,  in  this  case,  the  question 
whether  the  presumption  of  payment  had  as- 
sumed this  artificial  character,  and  whether, 
if  so,  the  facts  relied  on  were  sufficient  to 
overthrow  it,  did  not  arise,  and  it  was  not 
passed  upon  by  his  honor.  But  the  case  was 
decided  upon  the  ground  that  section  1831, 
Gen.  St.,  bad  repealed  the  old  law,  and  ex- 
pressly, in  totidem  verbis,  provided  that  no 
judgment,  whether  under  the  old  law  or  the 
present,  should  have  lien  for  more  than  20 
years  from  the  date  of  the  creation  of  the 
same.  So  that  the  question,  as  we  have 
stated,  is,  was  it  the  intention  of  this  act  to 
retroact?  Now,  while  it  is  true  that  the 
general  assembly  may  pass  retroa>  tive  laws, 
when  they  do  not  impair  the  obligation  of 
contracts  nor  divest  vested  rights,  yet  the 
intention  to  be  retroactive  must  appear  clear- 
ly and  distinctly.    In  fact,  the  rule  seems  to 


Digitized  by  VjOOQ IC 


6.  C.) 


BODDET  V.  EBWIN. 


729 


b«,  as  derived  from  the  weight  of  the  decis- 
ions and  utterances  from  ju^cial  wrltera,  as 
is  said  by  Mr.  Endlich,  "tliat,  even  in  the 
absence  of  constitutional  obstacles,  a  con- 
struction giving  to  a  statute  a  prospective 
operation  is  always  to  be  preferred,  unless  a 
purpose  to  give  it  a  retrospective  force  is  ex- 

Eressed  by  dear  and  positive  command,  or  to 
e  inferred  by  necessary,  unequivocal,  and 
unavoidable  implication  from  the  words  of 
the  statute  talien  by  themselves,  and  in  con- 
nection with  tlie  subject-matter,  and  the  oc- 
casion of  the  enactment,  admitting  of  no 
reasonable  doubt,  but  precluding  all  question 
as  to  such  intention."  End.  Interp.  St.  §271. 
Examining  section  1831  under  the  light  of 
this  role,  we  certainly  find  no  express  words 
giving  it  any  retrospective  effect,  nor  can 
this  bis  inferred  by  a  "necessary,  unequivo- 
cal, and  unavoidable  implication"  from  any 
words  used  therein.  But  it  is  asl<ed,  if  the 
section  does  not  refer  to  these  older  judg- 
ments, what  does  it  refer  to?  It  mnst  be 
remembered  that  this  section  is  taken  from 
the  act  of  1879.  At  that  time  the  act  of 
1873,  in  reference  to  the  lien  of  judgments, 
had  been  passed,  and  was  then  of  force. 
This  act  had  provided  that  judgments  should 
have  lien  only  for  10  years,  with  the  right  of 
renewal  within  3  years  after  the  10,  with 
like  lien  as  the  original  for  10  /ears,  and  so 
on,  we  suppose,  ad  infinitum.  But  this  act 
of  1873  was  expressly  limited  to  judgments 
obtained  since  1870.  It  left  old  judgments 
obtained  before  that  time  untouched  and  un- 
der the  old  law.  Now,  where  is  the  difficulty 
in  applying  section  1831  to  judgments  ob- 
tained after  the  pstssage  of  the  act  of  1879, 
wherein  this  section  was  first  enacted,  thus 
making  it  entirely  prospective,  and  thus 
leaving  judgments  as  to  their  liens  obtained 
under  the  old  law,  and  those  obtained  under 
the  act  of  1873,  intact,  and  to  be  governed 
by  the  law  as  it  stood  when  said  judgments 
were  obtained?  Such  a  construction  would 
be  just  to  all  parties,  and  would  harmonize 
with  the  Idea  of  prospective  application 
which  belongs  to  statutes  generally,  and  nec- 
essarily so,  unless  the  implication  is  unavoid- 
ably otherwise.  May  not  the  intention  have 
been  to  prevent  renewals  from  extending 
liens  beyond  20  years,  as  to  future  cases, 
which  might  be  done  under  the  provisions 
of  the  act  of  1873.  And,  besides,  we  think 
there  is  foundation  for  the  position  taken  by 
appellant,  that  to  give  this  section  a  retro- 
active operation  would  be  divesting  vested 
rights.  Previous  to  the  passage  of  this  act, 
the  judgment  in  question  had  an  unlimited 
lien  as  to  time  upon  the  property  of  the  debt- 
or. This  right  had  been  secured  to  the  cred- 
itor by  the  law  under  which  he  had  acted, 
and  had  rested.  Why  was  it  not  a  vested 
ngbt?  What  more  was  required  of  hlin  to 
make  it  such  a  right  than  be  had  done  ?  The 
law  had  said  to  hitn,  "Obtain  your  judgment, 
and  you  shall  have  a  lien  unUl  the  judgment 
is  paid."  It  is  true  that  may  not  have  been 
a  contract  the  obligation  of  which  was  for-, 


bidden  by  the  constitution  of  the  United 
States  as  to  impairing  the  obligation  of  con- 
tracts, but  it  seems  to  us  that  it  approaches 
very  closely  a  vested  right,  which  is  unas- 
sailable, equally  with  obligations  of  contracts. 
The  case  of  Moore  v.  Holland,  16  S.  C.  15, 
does  not  conflict  with  tliis  view.  There  a 
decree  had  been  obtained  after  the  1st  of 
March,  1870,  which  denied  to  final  judg- 
ments and  decrees  a  lien  on  property,  but  the 
cause  of  action  upon  which  the  decree  was 
founded  existed  before  the  act  of  1st  of 
March,  1870,  when  judgments,  if  obtained 
in  such  cause,  had  lien.  And  the  owner  of 
the  decree  contended  that  to  deprive  him  of 
the  right  of  lien  in  said  decree,  under  the 
act  of  1st  of  March,  1870,  would  be  impair- 
ing the  obligation  of  tbe  contract.  This 
court,  however,  said,  "No.  The  lien  which 
you  might  have  acquired,  if  you  had  reduced 
your  claim  to  judgment  before  the  act  of 
1870,  was  no  part  of  the  contract,  but  was  a 
remedy  attaching  to  the  judgment  after  it 
was  obtained,  and.  It  being  taken  away  be- 
fore judgment,  there  was  no  impairing  any 
obligation  or  legal  tie  that  bound  the  debtor 
to  the  performance  of  bis  contract;"  in  sub- 
stance, that  this  legal  tie  or  obligation  bad 
not  attached,  nor  was  there  any  promise  that 
it  should  attach.  It  was  a  mere  inchoate 
right,  which  the  plaintiff  had,  and  which,  if 
he  had  reduced  his  claim  to  judgment  before 
the  act  of  1870,  would  have  become  fixed. 
But,  this  not  having  been  done,  the  general  as- 
sembly having  the  power  to  alter  the  law  as 
to  future  judgments,  and  having  done  so  by 
the  act  of  1870,  it  should  govern.  The  case 
at  bar  differs  from  Moore  v.  Holland,  supra, 
in  the  material  fact  that,  while  the  law  al- 
lowing liens  had  been  repealed  before  the 
judgment  was  obtained  in  Moore  v.  Holland, 
and  another  act  passed  denying  all  lien,  in 
the  case  at  bar  the  judgment  was  obtained 
while  tbe  law  allowing  unlimited  lien  was  of 
force,  and  the  act  of  1879,  destroying  this 
lien,  was  passed  long  after  it  had  attached, 
and  had  become  a  fixed  fact.  The  acts  of 
1873  and  of  1885  have  no  bearing  upon  tbe 
questions  involved,  and  therefore  this  opin- 
ion need  nut  be  prolonged  by  a  discussion  of 
said  acts.  For  these  reasons  I  cannot  con- 
cur in  tbe  opinion  of  the  majority. 


BoDDKT  at  al. 


(31  S.  C.  36) 

0.  Erwin. 


(iSFupreme  Court  of  South  CaroUna.    April  Ifi, 
1889.) 

Attaohmbnt— ArriDAvns. 
1.  Code  S.  C.  S  290,  anthorlzes  sttaohment  when 
it  shall  appear  by  ^davlt  that  a  cause  of  action 
exists,  specifying  the  amount  of  the  claim  and  the 
grounds,  and  that  defendant  is  not  a  resident  of 
the  state,  or  has  removed,  or  is  about  to  remove, 
any  of  his  property  with  intent  to  defrattd  credit- 
ors, or  has  assigned  or  secreted,  or  is  about  to  as- 
sign or  secrete,  anv  property  with  like  intent, 
whether  defendant  be  a  resident  of  tbe  state  or 
not.  Held,  that  an  allegation  that  defendant  has 
disposed  of  the  greater  part  of  his  property,  and 
is  aooat  to  dispose  of  the  remainder,  with  intent  to 
defraud  his  creditors,  and  has  left  the  state  witb 
like  intent,  is  sufficient  under  the  law. 
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S.  Whei«  an  sttaobmefnt  is  set  aside  after  sale 
thereunder,  the  proceeds  of  the  sale  may  be  at- 
tached for  the  same  debt  while  in  the  sherlfTs 
hands. 

8.  The  affidavits  of  one  of  the  plaintiffs  stated 
that  aCBant  was  informed  and  believed  that  deiokd- 
ant  had  disposed  of  part  of  his  property,  and  was 
ahont  to  dispose  of  the  residue,  to  defraud  creditors, 
and  gave  circumstaatially  and  in  detail  the  sources 
of  such  beliefs;  that,  on  being  informed  that  de- 
fendant was  dispoBing  of  his  property  with  the  in- 
tention of  going  to  another  state,  affiant  asked  de- 
fendant about  it,  and  received  "evasive  answers, " 
defendant  stating  that  he  "did  not  know  what  he 
wasgoingtodo^'etc.;  thattherewas  an  agreement 
to  meet  defendant's  brother-in-law,  and  settle  the 
claim  of  plaintiff ;  that  ttie  brother-in-law  failed  to 
keep  the  engagement;  and  that  affiant  was  in- 
formed and  believed  that  he  left  for  another  state 
before  the  time  set  for  the  meeting;  that  defend- 
ant, after  being  arrested,  broke  his  arrest,  and  was 
recaptured ;  that  he  bad  disposed  of  147  acres  of 
land  which  he  had  owned,  eta  An  affidavit  by 
a  third  person  stated  that  defendant  told  affiant 
that  he  bad  sold  his  property,  and  intended  to 
leave  the  state  with  his  brother-in-law.  Another 
affidavit  stated  that  defendant  told  affiant,  also  a 
third  person,  on  a  train  that  he  was  on  his  way  to 
another  state,  and  asked  affiant  to  tell  certain  of 
bis  creditors,  not  mentioning  plaintiff,  to  send 
their  accounts  to  him,  and  he  would  pay  them. 
Held,  that  the  affidavits  showed  sul&oient  grounds 
for  attachment. 


Appeal  from  oommon  pleas  circuit  conrt  of 
Tork  county;  Withbhspoon,  Judge. 

The  afBdavits  filed  fot  the  attachment  were 
as  follows; 

No.  L  "James  F.Beid.  one  of  the  plaintiffs 
above  named,  being  duly  sworn,  says:  (1) 
That  William  L.  Erwin,  the  above-named  de- 
fendant, is  Justly  and  truly  indebted  to  said 
plaintiffs,  under  their  firm  nameof  W.L.  Bod- 
dey  &  Co.,  in  the  full  sum  of  nine  hundred  and 
fix  dollars  and  forty-four  cents,  balance  on 
account  for  goods  and  merchandise  sold  and 
delivered,  and  cash  advanced  by  said  plain- 
tiffs to  said  defendant,  between  August  29, 
1886,  and  October  20, 1887;  also  by  a  certain 
sealed  note  dated  February  18,  1886,  in  the 
sum  of  ten  dollai-s,  with  interest  tliereon  at 
ten  per  cent-  per  annum,  payable  annually 
from  date  until  paid;  also  by  one  certain 
sealed  note  dated  May  26,  1886,  in  the  sum 
of  thirty  dollars,  with  Interest  at  ten  per 
cent,  per  annum,  payable  iinnually  from 
date  until  paid ;  also  one  certain  sealed  note 
dated  June  31,  1887,  in  the  sum  of  seventy- 
one  dollars  and  twenty  cents,  with  interest 
at  ten  per  cent,  per  annum,  payable  annually 
from  October  81, 1887,  until  paid;  and  which 
said  four  several  causes  of  action  in  favor  of 
said  plaintiffs  against  the  said  defendant  will 
more  fully  appear  by  the  sworn  complaint  in 
this  action  hereto  annexed,  all  the  statements 
contained  in  which  are  true  to  the  knowledge 
of  the  deponent.  (2)  That,  as  deponent  is 
informed  and  believes,  the  said  William  L. 
Erwin  is  disposing  of  all  his  property,  and 
converting  the  same  into  money,  with  the 
intention  of  leaving  this  state,  and  that  be  is 
.to  disposing  of  his  property  with  the  inten- 
tion to  defraud  bis  creditors,  and  especially 
the  said  plaintiffs,  and  that  the  sources  of 
deponent's  information  are  as  follows,  to-wit: 
On  November  3,   1887,  deponent  was  in- 


formed by  Dr.  T.  A.  Crawford,  at  Rock  Hill, 
that  the  said  W.  L.  Erwin  was  disposing  ot 
all  his  property  with  the  intention  of  leaving 
this  state  and  ^ing  to  Florida.  That  on  No- 
vember 4,  1887,  deponent  went  out  to  the  said 
W  L.  Erwin's  place  of  residence,  and  saw 
him,  and,  upon  i^ing  questioned  by  deponent, 
gave  evasive  answers  as  to  his  intention  of 
leaving  the  state,  and  admitted  that  he  had 
disposed  of  all  his  stock .  He  also  alleged  that 
be  was  unable  to  pay  anything  on  plaintiffs' 
debts  against  him,  and  that  everything  he 
had  had  been  attached  by  J.  T.  Sloan,  (who 
is  a  brother-in-law  of  the  said  W.  L.  Erwin, 
and  a  resident  of  Florida,)  and  that  he,  the 
said  W.  L.  Erwin,  had  notliing  with  which 
to  pay.  That  deponent  then  in  a  few  hours 
called  upon  the  said  J.  T.  Sloan,  who  ad- 
mitted to  deponent  that  he  bad  obtained  an 
attachment  (m  tlie.  property  of  W.  L.  Erwin 
from  W.  S.  Adams,  trial  justice,  for  two 
hundred  and  forty  dollars;  and  also  alleged 
that  he  had  paid  over  to  the  said  W.  L.  Er- 
win, in  cash,  within  the  last  three  weeks, 
over  five  hundred  and  seventy-Qve  dollars, 
and  that  the  said  W.  L.  Erwin  h.id  also  sold 
cotton  within  said  time  in  which  liis(£rwin's) 
interest  amounted  to  about  six  hundred  dol- 
lars. That  on  November  4,  1887,  deponent 
was  told  by  James  A.  Erwin  that  he  bad  pur- 
chased f ronf  the  said  W.  L.  Erwin  his  plan- 
tation in  York  county,  and  bad  settled  for 
same  in  full  a  few  days  ago  by  assuming  the 
payment  of  two  mortgage  debts  covering 
said  plantation,  and  by  paying  the  bal- 
ance  by  check  on  bank.  That  immediately 
after  obtaining  this  information  deponent 
returned  to  find  the  said  W  L.  Erwin,  but 
was  wholly  unable  to  find  him,  and  deponent 
verily  believes  that  the  said  W.  L.  Erwin 
has  disposed  of  the  greater  part  of  his  prop- 
erty, and  is  about  to  dispose  of  the  remainder, 
with  tlie  intent  to  defraud  his  creditors.  (8) 
Tliat  the  said  plaintiffs  have  commenced  an 
action  in  this  court,  by  issuing  thesnmmons 
hereto  annexed  against  the  said  defendant 
upon  the  said  causes  of  action. 

"J.  F.  Reid." 
No.  2.  "Before  me  personally  came  James 
F.  Reid,  who,  being  duly  sworn,  deposes  and 
says:  (1)  Ttmt  he  is  s  member  of  the  firm 
of  W.  L.  Boddey  &  Co.,  of  Bock  HIU,  8.  G. 
(2)  That  J.  T.  Sloan,  a  brother-in-law  of 
William  L.  Erwin,  on  or  abont  November 
11,  1887.  made  an  engagement  with  liim  to 
meet  him,  or  the  attorney  of  W.  L.  Roddey 
&  Co.,  in  Yorkville,  S.  C,  on  November  14, 
1887,  for  the  purpose  of  settling  a  claim  the 
firm  of  W.  L.  Roddey  &  Co.  had  against  the 
estate  of  W.G.  Erwin.  (3)  That  on  Xovem- 
t>er  14.  1887,  he  went  to  Yorkville  to  meet 
the  said  J.  T.  Sloan,  but  that  he,  the  said  J. 
T.  Sloan,  did  not  put  in  an  appearance;  and 
de(>onent  further  says  that  he  has  been  re- 
liably informed,  and  believes  it  to  be  true, 
that  the  said  J.  T.  Sloan  left  this  state  for 
the  state  of  Florida  on  the  Sunday  previous, 
November  18, 1887,  by  private  conveyance. 

"J.  F.  Beto." 
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No.  8.  "Personalty  appeared  James  T. 
Beid,  one  of  the  plaintiffs  above  named,  and 
in  addition  to  his  aflSdavit  in  above  case,  made 
and  filed  in  the  office  of  the  clerk  of  the  cou  rt  of 
common  pleas  on  November  5,  1887,  further 
makes  oath  tbitt  when  on  November  4, 1887, 
deponent  questioned  the  defendant,  WUliam 
L.  Brwin,  as  to  his  intention  of  leaving  this 
state  and  going  to  Florida,  be  gave  an  eva- 
sive answer,  by  replying  that  he  did  not 
know  what  he  was  going  to  do.  That  on  the 
next  day,  (November  6lh,)  when  arrested  by 
W.  J.  Neely,  the  deputy  of  B.  H.  Glenn, 
sheriff,  in  above  case,  he  broke  his  arrest, 
and  was  recaptured  in  Ck>lumbia,  South  Car- 
olina, which  fully  appears  by  the  return  of 
the  said  Neely,  sworn  to  November  28, 1887, 
and  now  on  Ole  in  the  office  of  the  clerk  of 
the  conrt.  That  the  said  William  L.  Erwin 
has  since  left  the  state,  and  deponent  alleges 
that  the  object  of  the  said  Erwin  in  disposing 
of  aU  his  property,  and  converting  it  into 
money,  and  then  leaving  the  state,  was  to  de- 
fraud the  plaintiffs  above  named.  That  the 
said  Erwin  had  previously  sold  and  conveyed 
all  his  Interest  in  real  estate,  under  his 
father's  will,  to  his  sister,  Emily  E.  Sloan, ' 
the  wife  of  J.  T.  Sloan,  of  Florida,  as  appears  \ 
from  deed  recorded  in  the  office  of  the  register  \ 
ot  mesne  conveyances  for  York  county  in 
Book  E,  6,  p.  416,  said  real  estate  being  lo- ! 
cated  in  said  county.  Said  deed  was  executed 
in  January,  1887,  and  on  the  same  day  the 
said  Emily  E.  Sloan  conveyed  to  the  said 
W.  L.  Erwin  one  hundred  and  forty-seven 
acres  of  land  in  York  county,  which  the  said 
Erwin  has  since  disposed  of. 

"J.  P.  Beid." 

No.  4.  "Personally  appeared  T.  A.  Craw- 
foid,  who  makes  oath,  and  says  that  on  Oc- 
tober 31,  1887,  J.  T.  Sloan  told  him  that  W. 
L.  Erwin  had  sold  his  property,  and  intended 
going  with  him.  J.  T.  Sloan,  to  Florida;  far- 
ther, that  he,  the  said  J.  T.  Sloan,  bad  an  at- 
tachment on  the  crops  of  W.  L.  Erwin,  then 
in  the  field.  The  said  T.  A.  Crawford  far- 
ther deposes  and  says  that  on  November  1, 
1887,  W.  L.  Erwin  told  hira  that  he,  W.  L. 
I^in,  bad  sold  all  his  property,  and  intend- 
«d  going  to  Florida  with  J.  T.  ^oan. 

"T.  A.  Chawfoed." 

No.  5.  "Personally  appeared  T.-  A.  Bob- 
ertson,  who  makes  oath  and  says  that  on 
Thursday,  December  8,  1887,  while  on  the 
Charlotte,  Columbia  and  Augusta  Bailroad 
Company's  south-bonnd  train,  he  met  W.  L. 
Erwin,  who  told  him  that  he,  W.  L.  Erwin, 
was  on  his  way  to  Florida,  and  asked  that 
the  deponent,  T.  A.  Bobertson,  say  to  Messrs. 
Holler  &  Anderson,  and  B.  T.  Fewell  &  Co., 
of  Bock  Hill,  to  send  their  accounts  to  W.  L. 
Erwin,  Pinellas,  Florida,  and  he  would  pay 
them.  T.  A.  Robkrtson." 

Wilson  0)  WfUon,  for  appellants.  W.  B. 
McCan  and  Hart  <&  Hart,  tor  respondent. 

McOowAM,  J.  On  November  5, 1887,  the 
plaintiffs  sued  the  defendant  on  several 
claims,  amounting  in  tiM  aggregate  to  some- 


thing over  $1,000,  and  at  the  same  time  the 
clerk  of  the  conrt  for  York  county,  at  the  in- 
stance of  the  plaintiffs,  and  upon  the  affida- 
vit of  J.  F.  Beid,  a  member  of  the  Arm,  is- 
sued an  attachment  against  the  defendant, 
alleging  that  he  was  disposing  of  his  prop- 
erty and  converting  it  into  money  with  in- 
tent to  leave  the  state  and  defraud  his  cred- 
itors. Certain  perishable  property  of  the  de- 
fendant was  attached  and  sold,  under  the 
order  of  the  court,  by  the  sheriff,  who  was 
directed  to  hold  the  proceeds  subject  to  the 
further  order  of  the  court.  On  December  14, 
1887,  this  attachment  was  set  aside  upon  de- 
fendant's motion,  on  the  ground  of  the  in- 
sufficiency of  the  affidavit  on  which  it  issued.- 
On  December  16,  1887,  a  second  warrant  of 
attachment  in  the  same  ease  was  issued  by 
the  clerk  upon  additional  affidavits  of  J.  F. 
Beid,  T.  A.  Crawford,  and  T.  A.  Bobertson. 
Under  this  second  warrant  the  aforesaid 
funds  in  the  hands  of  the  sheriff,  ($272.52,) 
arising  from  the  sale  under  the  first  warrant, 
were  attached,  and  on  Deoember  24, 1887, 
the  defendant  moved  before  Judge  Wituer- 
spooN  to  set  aside  this  attachment  also,  on 
the  grounds  that  it  was  irregularly  and  im- 
providently  issued:  (1)  That  the  affidavits 
failed  to  set  forth  a  cause  of  action ;  (2)  that 
tliey  failed  to  set  forthfacts  within  the  per- 
sonal knowledge  of  the  affiants ;  (3)  tliat  they 
failed  to  state  fully  the  sources  of  their  in- 
formation, or  the  facts  upon  which  affiants 
based  their  t>elief,  etc.,  that  the  facts  stated 
were  untrue,  and  that  the  property  attached 
($272.52)  in  the  hands  of  the  sheriff,  under 
the  order  of  the  court,  was  not  subject  to  at- 
tachment, etc, — the  Judge  holding  that,  "as 
hearsay  evidence  would  be  inadmissible  to 
establish  k  prima  fade  case  of  fraud  at  law, 
such  evidence  should  not  be  considered  in 
determining  the  sufficiency  of  affidavits  upon 
which  an  attachment  had  issued;  and,  disre- 
garding the  affidavits  so  far  as  the  source  of 
information  g^iven  was  the  statement  of 
others,  held  that  the  affidavits  were  nut  suffi- 
cient to  authorize  the  clerk  to  grant  the  at- 
tachment, and  set  it  aside  upon  the  ground 
that  it  had  been  irregularly  issued.  From 
this  order  the  plaintiffs  appeal  to  this  court 
upon  the  following  grounds:  "(1)  Because,  . 
when  the  attachment  was  issned,  the  defend- 
ant had  left  the  state,  having  gone  to  Florida 
to  reside..  (2)  That  the  affidavits  upon  which 
the  attachment  issued  were  sufficient  to  show 
that  the  defendant  had  disposed  of  all  his 
property,  and  left  the  state,  with  the  intent 
to  defeat  the  appellants'  debt,  and  were  suffi- 
cient to  establish  a  prima  faaie  case  at  law. 
(3)  That  said  affidavits  were  a  sufficient  com- 
pliance with  the  provisions  of  the  attachment 
law.  (4)  That  the  facts  proved  showed  col- 
lusion between  the  defendant  and  his  brotlier* 
in-law,  J.  T.  Sloan,  to  defeat  the  claim  of  ap- 
pellants. (5)  Because  his  honor  erred  in 
holding  that  the  '  voluntary  admissions '  oS 
the  defendant  negatived  any  fraudulent  in- 
tent towards  the  appellants.  (6)  Becauxe 
the  motion  to  vacate  the  attachment  should 
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have  been  decided  in  the  light  of  all  ttie  evi- 
dence before  ttie  court.  (7)  Because  his 
honor  erred  in  liolding  that  hearsay  cannot 
support  an  attachment,  even  when  the  would- 
be  incompetent  sources  of  informiition  are 
stated.  (8)  Because  his  honor  erred  in  hold- 
ing that,  as  hearsay  evidence  to  establish  a 
prima  facie  case  at  law,  such  evidence 
should  not  be  considered  in  determining  the 
snfilciency  of  an  affidavit  upon  which  an  at- 
tachment has  been  issued. " 

Section  290  of  the  Code  declares  that  "a 
warrant  of  attachment  may  be  issued  when- 
ever it  shall  appear  by  affidavit  that  a  cause 
of  action  exists  against  such  defendant,  speci- 
fying the  amount  of  the  claim  and  the 
grounds  thereof,  and  that  the  defendant  is 
either  a  foreign  corporation  or  not  a  resi- 
dent of  this  state,  *  *  *  or  that  such 
corporation  or  person  has  removed,  or  is 
about  to  remove,  any  of  his  or  its  property 
from  this  state  with  intent  to  defraud  bis  or 
its  creditors,  or  has  assigned,  disposed  of,  or 
secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete,  any  of  his  or  its  property,  with  the 
like  intent,  whether  such  defendant  be  a 
resident  of  this  state  or  not,"  etc. 

There  can  be  no  question  that  the  allega- 
tion here  was  ample,  under  .the  law,  "that 
the  defendant  has  disposed  of  the  greater 
part  of  tils  property,  and  is  about  to  dispose 
of  the  remainder  thereof,  with  intent  to  de- 
fraud his  creditors,  and  has  left  the  state 
with  like  intent."  Indeed,  we  do  not  clearly 
see  why  it  would  not  have  been  sufficient  to 
confine  the  allegation  to  the  last  paragraph 
of  absence  from  the  state,  in  conformity  with 
what,  under  the  old  practice,  was  called  a 
foreign,  as  distinguished  from  a  domestic, 
attachment.  We  agree  with  the  circuit 
Judge  that  the  affidavits  stated  a  cause  of  ac- 
tion, specifying,  as  required,  the  amount  of 
the  claim,  and  the  grounds  thereof.  This 
was  done  fully  and  most  circumstantially  in 
the  first  affidavit  of  J.  F.  Reid,  (November 
5i  1887,)  before  the  first  attachment  was  is- 
sned.  Afterwards,  when  the  second  writ 
was  issued,  on  December  16th,  he  made  an- 
other affidavit,  adopting  and  adding  to  the 
first  one,  saying:  "And  in  addition  to  his 
affidavit  in  the  above  case  made  and  filed  in 
the  office  of  the  clerk  of  the  court  on  Novem- 
ber 6, 1887,  further  makes  oath, "  etc.  There 
is  not  the  slightest  doubt  of  the  identity  of 
the  affidavit,  and  that  it  whs  before  the  clerk 
of  the  court  when  he  issued  the  second  war- 
rant, who  inserted  in  the  warrant  itself  a 
very  full  description  of  the  cause  of  action. 
We  also  agree  with  the  circuit  Judge  that 
there  is  nothing  in  the  objection  that  the 
fonds  in  the  sheriff's  hands  were  not  subject 
to  attachment.  After  the  first  attachment 
was  set  aside,  the  money  raised  by  the  sale 
in  that  case  ($272.62)  belonged  to  the  defend 
ant,  and  might  have  been  turned  over  to 
him,  but  the  sheriff  properly  held  it  for  the 
further  order  of  the  court.  The  principle  of 
custodia  legit  applies  only  where  the  officer 
is  bound  to  pay  the  execution  plaintiff,  and 


not  to  cases  in  which  he  has  in  his  posses 
sion,  after  satisfying  the  execution,  a  sur- 
plus. Such  surplus  is  the  property  of  the 
execution  defendant,  and  being  held  by  the 
sheriff  in  a  private,  and  not  in  an  offlciid,  ca- 
pacity, it  may  be  attached  in  bis  hands.  See 
Drake,  Attachm.  (6th  £d.)  §  251,  and  cases 
cited;  and  1  Amer.  &  £ng.  Cyclop.  Law, 
916,  and  notes. 

The  only  remaining  question  is  whether 
the  allegation,  in  the  language  of  the  law, 
"  was  made  to  appear  by  the  affidavit, "  or  the 
warrant  was  irregularly  issued.  Certainly 
there  can  be  no  valid  attachment  without  a 
sufficient  affidavit,  and,  whether  sufficient  in 
the  first  instance,  new  facts  or  new  grounds 
to  sustain  it  cannot  be  brought  before  tlie 
judge  in  behalf  of  the  plaintiff.  We  can 
hardly  suppose  it  necessary  to  say  anything 
as  to  the  allegation  that  defendant  disposed 
of  his  property  with  a  view  to  leave  the 
state.  That  has  been  shown  by  the  event 
itself.  •  The  defendant  has  disposed  of  his 
property,  and  he  has  left  the  state.  Facts 
cannot  err.  Then  the  only  matter  of  inquiry 
left  is  whether  it  was  shown  prima  facie 
that  it  was  done  with  the  intent  to  defraud 
his  creditors,  and  especially  the  plaintiffs. 
Fraudulent  intent  is  not  a  phj'sical  entity, 
which  can  be  seen  and  felt,  but  a  condition 
of  the  mind  beyond  the  reach  of  the  senses, 
usually  kept  secret,  not  very  likely  to  be  con- 
fessed, and  therefore  can  only  be  proved  by 
unguarded  expressions,  conduct,  and  circum- 
stances generally.  As  was  said  in  Myers 
V.  Whiteheart,  24  S.  C.  196:  "The  allegaUon 
that  a  person  has  done  a  certain  act  with  a 
fraudulent  intent  must  necessarily  be  based 
upon  information  or  belief,  and  therefore,  in 
such  a  case,  the  rule  is  well  settled  that  the 
sources  of  information,  or  the  facts  upon 
which  such  l>elief  are  founded,  must  be 
stated."  This  is  undoubtedly  a  wise  rule; 
but  when,  in  obedience  to  it,  a  party  gives  as 
the  source  of  his  information  the  statement 
of  another,  giving  his  name,  place,  etc..  we 
very  much  doubt  whether,  in  a  proceeding 
like  this,  such  statement  should  be  brushed 
away  as  "incompetent,"  because  as  "hear- 
say" it  would  not  be  admissible  in  a  regular 
trial  at  law.  We  can  hardly  think  that  such 
was  the  intention  of  the  rule  requiring  the 
sources  of  information  to  be  given;  but  that 
ail  the  circumstances,  especially  upon  a  ques- 
tion of  fraudulent  intent,  where  there  may 
have  been  concert  and  combination,  should 
be  considered,  giving  to  each  the  weight, 
great  or  small,  to  which  it  is  entitled.  Burch 
v.  Brantley,  20  S.G.  506.  It  was  certainly  in 
conformity  to  the  rule  as  to  the  sources  of 
information  to  include  these  statements  in 
the  affidavits.  But  inasmuch  as  the  circuit 
judge  took  another  view,  and  expunged  from 
the  affidavits  all  statements  of  information 
received  from  others,  and  especially  from  J. 
A.  Erwin,  the  brother,  and  J.  T.  Sloan,  the 
brother-in-law,  of  the  defendant,  let  us  see 
how,  in  that  view,  the  matter  as  to  the 
f raudnlent  intent  stands. 
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On  December  16,  1887,  when  the  second 
attachment  was  issued,  five  afiSdavits  on  the 
part  of  the  plaintiffs  were  before  the  clerk  as 
his  authority  for  issuing  the  writ.  Admon- 
ished probably  by  the  first  failure,  the  affida- 
vits seem  to  have  been  drawn  with  care  and 
particularity.  No.  1,  J.  F.  Beid's  first  aflS- 
davit,  (November  5tb,)  was  before  the  de- 
fendant went  to  Florida;  states  that  he  is  in- 
formed and  verily  believes  that  the  defend- 
ant had  disposed  of  the  greater  part  of  his 
property,  and  is  about  to  dispose  of  the  re- 
mainder, with  the  intent  to  defraud  his  cred- 
itors, and  gave  circumstantially  and  in  detail 
the  sources  for  such  beliefs;  that,  upon  being 
informed  by  Dr.  T.  A.  Crawford  that  defend- 
ant was  disposing  of  his  property  with  the 
intention  of  leaving  the  state  and  going  to 
Florida,  he  went  to  see  defendant,  and,  upon 
being  questioned  about  going  to  Florida,  he 
gave  "evasive  answers,"  saying  be  "did  not 
know  what  he  was  going  to  do;"  that  J.  T. 
Sloan  (bis  brother-in-law  and  a  resident  of 
Florida)  had  attached  everything  he  owned, 
etc.,  (omitting  what  Sloan  and  J.  A.  Erwin 
told  him.)  No.  2,  Reid's  second  affidavit, 
(December  12tb,)  states  that  about  Novem- 
ber 11th  there  was  an  agreement  to  meet  J. 
T.  Sloan  at  YorkvillA,  November  14th,  for 
the  purpose  of  settling  the  claim  of  plain- 
tiffs; that  Sloan  failed  to  keep  his  engage- 
ment, and  he  (the  deponent)  has  been  reliably 
informed  and  believes  it  to  be  true  that  Sloan 
left  the  state  for  Florida  on  the  Sunday  pre- 
vious (November  13th)  by  private  convey- 
ance, etc.  No.  3,  Reid's  third  affidavit,  (De- 
cember 16,)  states  that  on  the  day  after  his 
previous  interview  with  defendant.  (Novem- 
ber 5th,)  when  he  was  arrested,  defendant 
broke  his  arrest,  and  was  recaptured  in  Co- 
lumbia, S.  C;  that  the  defendant  has  since 
left  the  state,  and  deponent  alleges  that  his 
object  in  disposing  of  his  property  and  turn- 
ing it  into  money,  and  then  leaving  the 
atate,  was  to  defraud  the  plaintiffs ;  tliat  he 
previously  sold  his  interest  under  his  father's 
will  to  his  sister,  Mrs.  Sloan,  wife  of  J.  T. 
Sloan,  of  Florida,  as  appears  from  deeds  re- 
corded. This  deed  was  executed  in  Jan- 
nary,  1887,  and  on  the  same  day  Mrs.  Sloan 
conveyed  to  him  147  acres  of  land  in  York 
county,  which  he  has  since  disposed  of,  etc. 
No.  4,  Dr.  T.  A.  Crawford's  affidavit,  (omit- 
ting what  Sloan  told  him,)  states  that  on  No- 
vember 1,  1887,  the  defendant  told  him  that 
he  had  sold  liil  his  property,  and  intended  go- 
ing to  Florida  with  J.  T.  Sloan,  etc.  No.  5, 
T.  A.  Robertson's  affidavit,  states  that  on 
Thursday,  (December  8th,)  while  on  the 
Charlotte  &  Columbia  south-bound  train,  he 
met  the  defendant,  who  told  him  that  he  was 
on  his  way  to  Florida,  and  asked  that  the  de- 
ponent would  say  to  Heller  &  Anderson  and 
R.  T.  Fewell  &  Co.  of  Rock  Hill  to  send  their 
accounts  to  "  W.  L.  Erwin.  Finellas,  Florida," 
and  he  would  pay  them. 

It  seems  to  us  it  appears  from  the  affida- 
vits, all  considered  together,  that  when  Mr. 
Reid  first  spoke  to  the  defendant  about  the 


plaintiff's  claim,  on  November  4,  1887,  he 
had  already  disposed  of  most  of  his  property, 
and  was  preparing  to  go  to  Florida,  but  that 
be  concealed  such  purpose  from  the  plaintiffs 
by  giving  "evasive  answers;"  that  the  ap- 
pointment with  J.  T.  Sloan  for  a  meeting  at 
Yorkville  on  November  14th,  to  settle  the 
plaintiffs'  debt,  was  made  also  for  the  purpose 
of  misleading  the  plaintiffs,  and  giving  time 
to  get  off  to  Florida,  as  shown  by  the  fact  that 
he  did  actually  leave  in  a  private  conveyance 
on  Sunday,  November  13th,  the  very  day  be- 
fore the  meeting  was  to  have  taken  place  in 
Yorkville;  that  the  defendant  left  hurriedly, 
and  on  his  way  to  Florida.  (December  8th,) 
Thursday,  met  Mr.  T.  A.  Robertson  on  the 
C.  C.  &  A.  Railroad,  and,  after  informing 
him  that  he  was  on  his  way  to  Florida,  re- 
quested him  (Robertson)  to  inform  certain  of 
his  creditors  at  Rock  Hill  (making  no  men- 
tion however  of  the  plaintiffs)  to  send  their 
Accounts  to  W.  L.  Erwin,  Pinellas,  Flori- 
da, and  he  would  pay  them,  or  something  of 
that  character.  From  simply  reading  the 
affida\its,  with  attention  to  the  dates,  we 
cannot  doubt  that  the  defendant  misled  the 
plaintiffs  as  to  the  disposal  of  his  property 
and  his  intention  to  leave  the  state;  that  the 
clerk  was  authorized  to  issue  the  attachment; 
and  that  it  was  error  to  set  it  aside  as  irreg- 
ularly issued.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  for 
such  orders  as  may  be  necessary  to  carry  out 
the  conclusions  herein  announced. 

Siweaos,  C.  J.,  and  McIveb,  J., concur. 


(n  8.  c.  4» 
Lipscomb  e.  Tanneb. 

(Supreme  Court  of  tSouth  Carolina.    April  15, 
1889.) 

Damages — ^Transitort  Actions. 

1.  Under  a  complaint  for  damages  for  unlaw- 
fully detaining  the  personal  property  of  a  bailor, 
evidence  that  the  proi>erty  was  injured  by  a  storm 
during  the  detention  is  Inadmissible,  unless  that 
fact  is  specially  alleged,  as  such  an  injury  is  not 
the  necessary  result  of  the  detention. 

2.  Such  an  action  is  transitory,  and  may  be 
brought  in  another  state  than  (bat  In  which  the 
detention  occurred. 

Appeal  from  common  pleas  circuit  coart 
of  Spartanburg  county;  Wallace,  Judge. 

Action  by  Albertine  £.  Lipscomb  against 
H.  C.  Tanner,  to  recover  damages  for  the 
unlawful  detention  of  the  plaintiff's  proper- 
ty. Yerdict  and  judgment  for  plaintiff,  and 
defendant  appeals. 

Duncan  A  Sanders,  for  appellant.  J.  A, 
Corry  and  Thomson,  NicIioUg  &  Moore,  for 
respondent. 

McOowAM,  J.  It  seems  that  the  plaintift 
(wife  of  W.  S.  Lipscomb)  kept  an  hotel  at 
Saluda,  N.  C.  but  that  in  October,  1884,  she 
removed  to  Gaffney  City,  S.  C,  leaving  her 
furniture  in  the  house  she  had  occupied,  con- 
sisting of  l>eds,  bedding,  linen,  silver-ware, 
earthen- ware,  etc.     The  property  was  left  in 
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charge  of  the  defendant.  Tanner.  About 
January,  1885,  the  plaintiff  sent  for  the  prop- 
erty, but  the  defendant,  upon  some  matter 
of  alleged  counter-claim,  refused  to  deliver 
it.  This  detention  continued  for  18  days. 
The  husband  of  the  plaintiff  (W.  S.  Lips- 
comb) indicted  the  defendant  in  North  Caro- 
lina for  the  detention,  but  this  proceeding 
was  withdrawn  upon  some  compromise.  The 
property  was  delivered  upon  each  party  pay- 
ing half  the  costs.  Afterwards  the  plaintiff, 
finding  the  defendant  in  Spartanburg,  S.  C, 
sued  him  there,  claiming  damages  for  the  en- 
forced detention  of  the  property.  The  com- 
plaint stated  "that  the  defendant  unlawfully 
detained  from  plaintiff  certain  hotel  furni- 
ture, (describing  it,)  the  property  of  the  plain- 
tiff, of  the  value  of  $1,500,  and  that  by  rea- 
son of  such  unlawful  detention  the  plaintiff 
was  damaged  $500."  etc.  The.  defendant 
put  in  a  general  denial,  and  for  further  de- 
fense answered,  that  before  this  action  was 
commenced  the  plaintiff  began  his  action  in 
North  Carolina,  upon  the  same  alleged  facts, 
and  upon  the  same  supposed  cause  of  action, 
which  was  fully  settled  and  determined  be- 
fore this  action  was  begun,  and  that  plain- 
tiff ought  not  now  to  l>e  allowed  to  proceed 
any  further  with  this  suit.  Upon  the  trial  a 
witness  for  the  plaintiff  was  asked  to  state 
"whether  or  not  there  was  a  snow-storm 
during  the  time  the  defendant  withheld  the 
property  from  the  plaintiff,  and  the  beds, 
bedding,  etc.,  were  all  wet  and  damaged  by 
the  lealiing  upon  them  to  the  extent  of  $100. " 
To  this  question  the  defendant  objected,  but 
the  objection  was  overruled,  his  honor,  the 
judge,  holding:  "There  is  no  spt'cial  damage 
alleged,  and  I  do  not  understand  that  the 
witness  proposes  to  prove  special  damages; 
that  there  was  an  actual  injury  inflicted  on 
the  property  by  the  acts  of  the  defendant; 
but  the  plaintiff  alleges  here  that  she  was  in- 
jared  by  such  unlawful  detention,  to  her 
damage  so  many  dollars.  Now,  if  there 
was  a  deterioration  anywhere  In  the  proper- 
ty sued  for,  in  consequence  of  such  deten- 
tion, by  means  of  which  the  plaintiff  has 
been  damaged,  I  am  sure  she  can  prove  it, 
but  that  is  all  I'will  allow.  Anything  that 
resulted  from  the  storm  resulted  from  the  de- 
tention." The  defendant  excepted.  The 
witness  then  proceeded:  " There  came  a  sort 
of  a  cyclone  or  snow-storm,  and  the  mat- 
tresses froze  plum  through,"  etc.  Upon  the 
charge  of  the  judge,  the  jury  found  for  plain- 
tiff $135,  and  the  defendant  appeals  upon  the 
following  grounds,  alleging  error:  "(1)  In 
allowing  evidence  to  the  effect  that  the  prop- 
erty of  the  plaintiff  has  been  damageii  by 
leakage.  (2)  In  charging  •  that  plaintiff  al- 
leges that  the  property  had  been  damaged  by 
leakage  in  the  building  in  which  it  had  been 
stored,  and  that  this  injury  had  taken  place 
after  the  demand  was  made  by  her,  about 
Christmas  or  the  1st  of  January,  and  had 
taken  place  between  then  and  the  time  the 
property  was  delivered  to  her.  Now,  upon 
that  state  of  facts  or  allegations,  she  brings 


her  complaint,  and  demands  tliat,  by  reason 
of  such  unlawful  detention  of  the  property, 
plaintiff  was  injured.'  (3)  In  charging:  'If 
the  property  was  injured  in  that  house,  and 
because  it  was  in  that  house,  and  l)ecauBe  it 
was  kept  there  and  detained  from  the  owner 
by  the  defendant,  then  that  injury  resulted 
from  the  unlawful  detention  of  the  property.' 
(4)  In  refusing  to  charge:  •  It  the  plaintiff 
and  defendant  settled  their  difference  in 
North  Carolina,  in  reference  to  the  detention 
of  the  property,  then  the  verdict  must  be  for 
the  defendant.'  (5)  Because  the  court  of 
common  pleas  for  Spartanburg  county  bad 
no  jurisdiction  to  bear  and  determine  the 
case." 

The  last  exception  does  not  give  the  rea- 
son, nor  is  it  stated  in  the  argument,  why 
the  Spartanburg  court  had  no  jurisdiction  to 
hear  the  case.  If  the  intention  was  to  make 
the  point  Umt  a  tort  as  to  personal  property, 
committed  in  another  state  against  a  (dtizen 
of  this  state,  is  not  within  the  jurisdiction 
of  the  courts  of  this  state,  we  think  it  was  not 
well  taken.  The  alleged  wrong  was  person- 
al, and,  there  being  no  state  law  upon  the 
subject,  the  action  waanot  local;  and  when 
the  defendant  came  into  this  state,  and  was 
regularly  served  with  process  here,  we  know 
no  reason  why  the  courts  in  this  state  have 
not  jurisdiction  to  hear  and  determine  the 
case. 

As  to  the  fourth  exception,  the  brief  itself 
shows  that  the  judge  was  asked  to  charge: 
"If  the  jury  find  that,  in  consideration  of  the 
defendant's  surrendering  the  property  the 
plaintiff  agreed  to  discontinue  all  further 
proceedings  against  the  defendant  for  the 
withholding  of  his  property,  then  the  verdict 
must  be  for  the  defendant;"  and  he  said:  "I 
charge  you  that.  You  are  to  settle  the  facts. 
I  am  just  giving  you  the  legal  rules."  All 
the  other  exceptions  complain  of  error  in  the 
charge  that,  "if  the  property  was  injured  in 
tiiat  house,  and  because  it  was  in  that  house, 
and  kept  there  by  the  defendant  from  the 
owner,  then  the  injury  resulted  from  the  un- 
lawful "detention  of  the  property;"  that  is  to 
say,  that  evidence  was  admissible  tending  to 
show  that  a  "cyclone  or  snow-storm,"  during 
the  detention,  caused  leakage  which  injured 
the  property.  It  is  admitted  that  special 
damage  cannot  be  proved  or  recovered,  un- 
less it  is  expressly  alleged.  It  is  clear  that 
no  special  damage  was  alleged  here,  and 
therefore  the  precise  point  is  whether  the  in- 
jury to  the  property  by  the  snow-storm  was 
special  damage,  under  the  allegation  of  "de- 
tention" merely.  It  is  not  always  easy  to  de- 
termine whether  damage  is  or  is  not  special. 
The  cases  upon  the  subject  are  full  of  nice 
distinctions.  We  have  seen  no  clearer  defi- 
nition or  description  of  it  than  the  follow- 
ing: "The  general  allegation  of  damages 
will  suffice  to  let  in  proof,  and  to  warrant  re- 
covery of  all  such  damages  as  naturally  and 
necessarily  result  from  the  unlawful  act 
complained  of;  the  law  implies  such  dam- 
ages.   But  where  damages  do  not  necessaii- 
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ly  result  from  the  act  complained  of,  and  oon> 
sequently  are  not  implied  by  law,  the  plain- 
tiff  must  state  the  particular  damage  sus- 
t.-dned  in  order  to  introduce  testimony  in  !»• 
gard  to  it.  Tbe  rule  is  to  avoid  surprise, " 
etc.  See  5  Amer.  &  Eng.  Cyclop.  Law,  49, 
and  very  full  notes.  Now,  apply  this  rale 
here.  It  was  not  an  action  of  trespass  for 
tbe  recovery  of  the  property  itself,  in  which 
case  the  law  would  imply  that  the  damage 
was  tbe  value  of  tbe  property,  unless  it  hap- 
pened to  be  a  case  for  vindictive  damages.- 
But  the  property  had  been  delivered  up,  and 
the  action  was  not  for  Ita  reoovoy,  nor  dam- 
age to  it,  but  for  tbe  injury  resulting  td  tbe 
plaintiff  from  ita  "detention;"  tliat  is  to  say, 
from  tbe  inconvenience  and  loss,  and  possi- 
bly tbe  annoyance  of  being  deprived  of  tbe 
use  of  it  for  a  period.  It  is  said^  however, 
that  if  tbe  property  had  been  delivered  to  the 
owner,  it  would  not  have  been  in  the  bouse, 
and  could  not  have  been  injured  by  tbe 
storm,  and  therefore  the  "detention"  was  tbe 
cause  of  all  the  damage,  and  tbe  defendant, 
like  all  other  persons,  must  be  held  responsi- 
ble for  all  tbe  natural  consequences  of  hia 
own  wrongful  aet.  It  seems  to  us  that  tbe 
question  was,  not  whether  the  evidence 
would  be  admissible  in  support  of  an  allega- 
tion of  special  damage,  but  wbfttber  it  was 
upon  this  complaint  {uimissible.  Under  the 
rule  above  stated,,  was  damage  from  tbe 
"snow-storm  ot  cyclone"  necessarily  invcdved 
In  the  allegation  of  "detention"  merely,  so 
that  the  evidence  was  no  surprise  to  the  de- 
fendant? We  do  not  think  so,  for  while  the 
snow-storm  was  natural,  it  was  not  certain. 
It  might  snow  or  it  might  not.  It  could  not 
be  known  certainly,  so  as  to  authorize  the 
conclusion  that  its  consequences  were  nec- 
essarily included  as  part  of  the  damages  from 
the  "detention  of  the  property."  See  Rowand 
V.  Bellinger,  8  Strob.  378,  where  it  was  held 
that  "whenever  the  damages  sustained  have 
not  necessarily  accrued  from  the  act  com- 
plained of,  and  therefore  are  not  implied  by 
law,  then  tbe  rule  of  pleading  is  familiar 
enough  that,  in  order  to  avoid  surprise  on 
defendant,  the  particular  or  special  damage 
sustained  and  meant  to  be  relied  on  at  the  trial 
must,  in  general,  be  stated,  or  else  evidence 
of  that  will  be  excluded."  The  judgonnt  of 
this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  ttie  case  remanded  for 
a  new  triaL 

SiiiFsoN,  0.  J.,  and  McIvbr,  J.,  concur. 


:t  s.  c.  601) 

COLEUAN  V.  KbEU. 

(SuprerM  Court  of  South  CaroUna.    April  80, 
1889.) 

AFPXAI/— Rrhxabino. 
1.  Tbe  omission  of  counsel  to  bring  to  tbe  court's 
attention  the  fact  that  defendant's  appeal  bad 
been  abandoned  or  dismissed  by  the  oterk  fur- 
nishes no  ground  for  rehearing,  especiaUy  when 
the  statement  made  by  aef  endant's  counsel  in  the 
argument,  that  the  parties  had  agreed  that  both 
appeals  might  be  considered  together,  was  suf- 
fered to  remain  nnoorreoted. 


9.  When  both  parties  appeal  it  is  i^ot  necessary 
to  docket  the  case  twice. 

Petition  by  plaintiff  for  rehearing.  For 
former  opinion,  see  ante,  270. 

M.  O.  Oalluohat,  for  petitioner.  A.  Levi, 
contra. 

Per  Cdbiam.  Tbe  petition  for  a  rehear- 
ing in  this  case  is  based  upon  the  ground 
tliat  this  court,  in  rendering  its  decision  filed 
Ilth  March,  18b9,  considered  an  appeal  by 
the  defendant  from  the  order  of  7th  June, 
1888,  when  such  appeal  bad  in  fact  been 
waived,  and  tbe  same  had  been  dismissed  by 
tbe  clerk  under  rules  1  and  2  of  this  court, 
before  tbe  hearing  in  this  court,  and  the  pe- 
titioner assumes  that  the  court  was  induced 
to  do  this  by  the  statement  made  by  counsel 
for  defendant  in  tbe  course  of  his  argument, 
that  the  parties  bad  agreed  that  tlie  two  ap- 
peals— the  one  taken,  by  plaintiff  from  the 
order  of  19tb  June,  1888.  and  tbe  one  titken 
by  defendant  from  tbe  order  of  7tb  June, 
1888 — should  be  beard  together,  when  no 
agreement  in  writing  to  that  effect  was  pro- 
duced. This  assumption  is  without  founda- 
tion in  fact.  The  papers,  as  prepared  for 
argument,  and  now  on  file  in  the  clerk's 
office,  show  that  there  were  two  appeals  in 
the  case, — one  by  the  plaintiff,  and  the  other 
by  the  defendant, — and  there  was  nothing 
whatever  on  these  papers  to  show  that  the 
defendant's  appeal  had  been  waived  or  dis- 
missed by  the  clerk,  and  tliat  fact  has  for  the 
first  time  been  brought  to  the  attention  of 
the  court  by  the  petition  for  a  rehearing. 
On  the  contrary,  these  papers  show  that  lioth 
appeals  were  still  pending  at  the  time  of  the 
hearing,  for  they  consist  of  the  "case"  as' 
prepared  by  plaintiff,  with  his  notice  of  ap- 
peal and  exceptions,  to  which  is  attached  the 
"case"  as  prepared  by  defendant,  with  bis 
notice  of  appeal  and  exceptions.  It  was 
upon  these  papers  alone,  together  with  the 
argument  of  counsel,  that  this  court  acted  in 
considering  tlie  case,  and  not  upon  the  mere 
verbal  statement  of  defendant's  counsel  that 
the  parties  had  agreed  that  both  appeals 
should  be  heard  together.  Indeed,  such 
verbal  statemunt,  whieb  plaintiff's  counsel 
suffered  to  remain  uncorrected,  though  of- 
fered the  opportunity  to  do  so  when  the 
court  reconvened  at  its  evening  session, 
amounted  to  nothing  more  tlian  what  the 
papers  submitted  to  the  court  by  the  plain- 
tiff's counsel,  at  the  opening  of  the  case, 
showed  upon  their  face. — that  is,  that  both 
parties  had  appealed, — the  plaintiff  from  the 
order  of  19th  June,  1888.  and  the  defendant 
from  the  order  of  7th  June,  1888, — and  both 
of  these  appeals  were  argued.  Tbe  court 
could  not,  tlierefore,  do  otherwise  than  con- 
sider and  determine  both  appeals.  If  coun- 
sel through  oversiglit,  or  from  any  other 
cause,  omitted  to  bring  to  the  attention  of 
the  court  the  fact  thab  defendant's  apiieal 
had  been  abandoned  or  dismissed  by  tbe 
clerk,  that  certainly  furnishes  no  ground  for 
a  reliearing,  especially  when  it  appears  from 
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the  petition  Itself  that  the  statement  made 
by  counsel  in  the  argument,  that  the  parties 
bad  agreed  that  both  appeals  might  bie  con- 
sidered together,  confirmed  as  it  whs  by  the 
fact  that  at  the  opening  of  the  case  the  court 
was  furnished  with  the  "case,"  notice  of  ap- 
peal and  exceptions  of  each  appellant,  at- 
tached together,  was  suffered  to  remain  un- 
corrected. Under  these  circumstances,  it 
seems  to  us  that  the  court  was  bound  to  con- 
sider and  determine  both  appeals.  It  is  said, 
however,  in  the  petition  that  the  defendant's 
appeal  was  never  docketed;  but  when  both 
parties  appeal  in  the  same  case  it  is  neither 
necessary  nor  customary  to  docket  the  case 
twice.    The  petition  is  dismissed. 


(31  8.  C.  I 


Lahab  fi.  Wbioht. 


(Suprema  Court  of  South  CaroUna.  April  19, 
1889.) 

Btaturm  or  Fbauds— Aobbbiunts  Oomobxhiko 
IAnd. 

An  oral  agreement,  made  between  the  judgment 
debtor  and  a  third  person,  that  the  latter  wUl  bid 
in  the  debtor's  land  about  to  be  sold  under  the 
judgment,  advance  the  money  therefor,  and  hold 
the  title  for  the  benefit  of  the  debtor's  wife,  is 
void  under  the  statute  of  frauds. 

Simpson,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
ol  Bichland  county;  Kershaw,  Judge. 

R.  W.  8hand,  for  appellant.  F.  W.  Me- 
Master,  for  respondent. 

McGowAN,  J.  On  sales-day,  February  S, 
1887.  the  master  of  Bichland  county,  John 
T.  Seibles,  Esq.,  under  a  decree  of  foreclosure 
in  the  case  of  Building  &  Loan  Association 
▼.  B.  O.  Lamar,  sold  at  public  auction  a 
small  tract  of  land  near  the  etistern  line  of 
the  city  of  Columbia,  containing  80  acres, 
more  or  less,  as  the  property  of  tlie  defend- 
ant, Lamar.  The  terms  of  sale  were,  one- 
third  cash,  and  the  remainder  on  one  and  two 
years'  credit  George  K.  Wright  was  the 
highest  and  last  bidder,  at  the  price  of  92,100. 
The  sale  was  not  complied  with  and  closed 
up  until  March  17.  1887,  (about  six  weeks,) 
when  Wright  paid  the  whole  purchase  money 
in  cash,  and  took  titles  in  his  own  name. 
The  sale  was  con  firmed  and  the  proceeds  were 
applied  as  follows,  viz.:  Costs,  9189.68;  to 
two  mortgages,  $1,854.45;  and  the  remainder 
upon  the  homestead  of  B.  O.  Lamar,  which 
had  been  previously  assigned  in  money  to 
him,  955.87.  Soon  after  the  master's  deed 
was  executed  to  Wright,  B.  Q.  Lamar  sold 
to  him  the  ootton-seed  and  a  pile  of  manure 
on  the  place  for 940.  and  with  his  family  left 
the  place.  Wright  took  possession,  made  a 
crop,  and  did  some  repairing  of  buildings  and 
fences,  probably  to  the  value  of  81,000.  On 
February  15, 1888,  a  year  after  the  sale,  Mrs. 
Carrie  M.  Lamar,  (wife  of  B.  O.  Lamar,) 
caused  a  tender  to  be  made  of  the  purchase 
money  paid,  and  commenced  this  action 
against  the  defendant,  Wright,  alleging,  sub- 
stantially, that  her  husband,  B.  G.  Lamar, 
before   the   master's  sale,  made  a  verbal 


arrangement  with  the  defendant  that  he 
(Wright)  would  bid  in  the  land  tor  the  plain- 
tiff, and  secure  himself  by  a  first  mortgage 
upon  the  same;  and  tliat,  in  accordance  with 
said  arrangement,  he  did  bid  for  her,  there- 
by having  the  land  knocked  off  toliim  at  less 
than  its  market  value,  but,  in  violation  of 
said  arrangement  with  her  husband,  had  it 
set  down  in  his  own  name,  and  now  fraudu- 
lently refuses  to  make  titles  to  her  as  he  bad 
agreed  to  do, — and  praying  that  a  trust  should 
be  declared  against  said  Wright  in  her  favor, 
that  an  account  be  taken  as  to  the  amount  of 
purchase  money  paid  by  him,  and  that  the 
land  should  be  sold,  and  all.  after  refunding 
to  the  defendant  the  purchase  money,  may  be 
paid  to  the  plaintiff  as  her  property,  under 
the  arrangement  made  for  her  benefit  by  her 
husband  as  aforesaid. 

The  defendant,  Wright,  answered.  In  sub- 
stance, that  he  is  a  broker  and  real-estate 
agent  of  Columbia;  that  he  never  had  any 
communication,  written  or  verbal,  with  the 
plaintiff  concerning  the  land  in  question; 
that  before  the  sale  B.  G.  Lamar,  husband 
of  the  plaintiff,  approached  him,  and  re- 
quested defendant  to  place  a  mortgage  on  the 
land,  and  he  (Wright)  answer^  that  he 
could  procure  91>5(X>  on  the  security  of  the 
first  mortgage  upon  the  land.  To  this  B.  G. 
Lamar  assented,  and  agreed  to  raise  all  that 
would  be  necessary  to  pay  the  bid  over  91.500. 
It  was  fully  understood  that  the  master  was 
to  be  paid  in  cash,  so  that  titles  would  be 
made  to  enable  Lamar  to  make  the  mortgage 
to  secure  the  91.500,  and  that  defendant  was 
not  to  advance  a  dollar  on  thepurcliase;  that 
he  (Wright)  bid  off  the  property  in  his  own 
name  for  92,100,  but  with  tlie  full  intention 
of  transferring  the  bid  to  Lamar,  whenever 
he  paid  the  money  he  was  to  raise;  that  he 
certainly  said  or  did  nothing  to  prevent  free 
and  full  competition  in  the  bidding;  that 
after  the  sale  he  had  frequent  interviews 
with  Lamar,  in  all  of  which  he  (Wright)  ex- 
pressed his  willingness  to  do  all  that  he  had 
promised,  and  urged  Lamar  to  do  what  he 
had  promised,  and  let  the  matter  be  closed 
up,  and  in  order  to  help  Lamar  he  discovered 
that  he  could  procure  91,800  on  the  security 
of  the  land.  Lamar  did  make  efforts  to  raise 
the  additional  9300  necessary, — tendered 
him  a  note  for  that  amount,  signed  by  B.  B. 
McCreery,  which  he  (Wright)  declined  to 
take,  declining  then  and  always  to  advance 
any  money  himself  in  the  business.  Believes 
that  Lamar  then  made  an  effort  to  raise  the 
whole  92,100  from  the  Carolina  Bank,  and 
failed.  The  master  was  pressing  to  have  the 
bid  closed  up,  and,  believing  that  Lamar 
could  not  comply  with  the  terms  of  the  ar- 
rangement, they  went  togetlier  to  the  office 
of  Mr.  Shand,  who  prepared,  and  theysigued, 
the  following  written  agreement:  "Memo- 
randum of  agreement  between  George  K 
Wright  and  Bobert  G.  Lamar,  made  March 
4,  1887,  at  10  A.  H.  Whereas,  George  K. 
Wright  bid  off  at  foreclosure  sale  my  tract  of 
land  of  eighty  acres,  near  eastern  line  of  city 
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af  Columbia,  on  sales-day.  in  February  last, 
at  twenty-one  hundred  dollars,  but  has  not 
yet  complied:  Now,  the  said  George  K. 
Wright  agrees  to  transfer  bis  said  bid  to  Mrs. 
Caroline  M.  Lamar,  if  the  sum  of  twenty-one 
hundred  dollars  be  paid  to  bim  in  cash  by 
three  o'clock  this  afternoon;  and  the  said 
Robert  G.  Lamar  agrees,  if  said  payment  be 
not  {(aid  by  3  o'clMk  as  aforesaid,  that  he 
will  at  once  surrender  possession  to  said 
George  K.  Wright,  and  that  any  holding  of 
said  Und  thereafter  by  said  Robert  G.  Lamar 
.will  be  as  agent  of  said  George  K.  Wright. 
Given  under  our  hands  and  seals.  R.  G. 
Lamar,  [l.  s.]  Geo.  K.  Wbiqht.  [I"  s.] 
Witnesses:  Robt.  W.  Shand.  M.  H. 
Moore."  This  was  the  first  and  only  writ- 
ten agreement  upon  the  subject-matter  of 
this  land,  and  the  first  time,  as  far  as  de- 
fendant remembers,  that  plaintiffs  name  was 
mentioned.  "  That  the  defendant  [as  Wright 
states]  still  delayed,  wishing  to  give  said 
Lamar,  or  bis  wife  for  him,  every  opportu- 
nity to  make  this  purchase,  but  finally,  on 
March  17,  1887,  defendant  was  compelled  to 
assume  the  bid,  and  he  complied  by  paying 
the  entire  amount  in  cash,  all  parties  agree- 
ing. He  complied  in  his  own  name,  with 
bis  own  money,  for  his  own  benefit,  and  took 
deed  to  himself.  Lamar  surrendered  the  pos- 
session, sold  to  defendant  a  pile  of  manure 
thereon,  and  received  pay  therefor.  Re- 
ceived from  the  master  a  portion  of  the  pro- 
ceeds of  sale,  and  permitted  the  report  of 
sales  and  disbursements  to  be  confirmed 
without  objection.  Defendant  never  heard 
of  any  claim  after  that  by  R.  G.  Lamar  or  the 
plaintiff  to  any  interest  in  the  land,  until  it 
was  published  in  the  newspapers  that  de- 
fendant had  sold  the  land  at  a  profit,  etc.; 
whereupon  this  action  was  brought  by  Mrs. 
Lamar. 

The  case  was  referred  to  the  master,  .John 
T.  Seibles,  Esq.,  to  take  and  report  the  testi- 
mony, which  was  done.  Much  of  the  evi- 
dence was  parol,  as  to  the  alleged  verbal 
agreement  of  Wright  to  bid  off  the  land  for 
Mxa.  Lamar,  the  plaintiff.  To  this  testimony 
the  defendant  objected  that  it  was  not  admis- 
sible under  the  statute  of  frauds;  but  tlie 
master,  holding  that  he  had  no  right  to  de- 
cide the  question,  took  down  all  of  the  testi- 
mony subject  to  objection,  to  be  determined 
by  the  court  above.  It  was  voluminous,  and 
of  course  cannot  be  reproduced  here,  but  It  is 
all  printed  in  the  record.  It  may,  however, 
contribute  somewhat  to  clearness  to  give  a 
very  condensed  outline  of  it.  In  brief,  it  ap- 
peared that  Wright,  under  some  arrange- 
ment, expected  to  place  a  first  mortgage  upon 
the  land  to  secure  some  advance  to  be  niade 
for  a  friend,  and,  with  a  view  to  such  trans- 
action, he  was  to  bid  for  the  property  when 
it  was  offered  for  sale,  which  he  did,  and  it 
was  knocked  off  to  him  at  $2,100.  That  the 
terms  of  sale  were  not  complied  with,  but  re- 
mained unclosed,  until  March  17, 1887,  wiien 
Wright  assumed  the  bid,  and  complied  with 
the  terms  of  saile;  paying  his  own  money  and 
v.98.E.no.l5 — 47 


taking  titles  in  his  own  name.  Up  to  that 
time,  as  Wright  claimed,  the  bid  was  left 
open  to  allow  R.  G.  Lamar  time  to  comply 
with  the  agreement,  but  they  differed  essen- 
tially as  to  what  were  the  terms  of  the  verbal 
arrangement;  Lamar  claiming  that  Wright 
agreed  to  bid  off  the  land  for  Mrs.  Lamar, 
and  to  advance  the  whole  purchase  money, 
and  secure  himself  by  a  first  mortgage  on  the 
property,  while  Wright  most  positively  af- 
firms, both  in  his  answer  and  in  his  testimony, 
that  he  never  agreed  to  advance  a  dollar  of 
his  own  money,  but  that,  being  a  land  agent, 
he  agreed  to  advance  for  a  customer  as  much 
as  $1,500  on  the  land,  and  that  Lamar  was 
to  raise  the  remainder  out  of  his  money, 
homestead  or  otherwise;  that  after  the  sale 
Wright  enlarged  the  amount  to  be  procured 
by  him  to  $1,800;  that  R.  G.  Lamar  made 
efforts  to  raise  the  $300,  and  offered  a  note 
for  the  amount,  signed  by  B.  B.  McCreery, 
which  was  declined.  Wright  informed  La- 
mar that  the  parties  were  "cursing  him"  for 
not  closing  the  purchase,  and  Lamar  said: 
"If  I  cannot  arrange  the  $300  in.  three  or  four 
days'  time  I  will  surrender  the  place."  Fi- 
nally tliey  went  together  to  the  oflBce  of  Mr. 
Shand,  and  the  written  agreement  of  March 
4,  1887,  was  executed.  Soon  after  R.  G. 
Lamar  sold  the  manure  on  the  place  to  the 
defendant,  and  surrendered  the  possession. 

The  cause  came  on  to  be  heard  by  Judge 
Kershaw,  who  held  that  all  the  testimony 
was  admissible;  and,  upon  his  view  of  it, 
granted  the  relief  prayed  for,  saying,  among 
other  things,  that  "tlie  answer  shows  that 
there  was  some  agreement  between  the  de- 
fendant and  Lamar,  for  the  purpose  of  secur- 
ing to  him  the  benefit  of  the  sale,  and  this 
should  open  the  door  to  the  admission  of  evi- 
dence to  show  the  whole  truth  in  regard 
thereto,  and  for  whose  benefit  it  was  in- 
tended. In  consequence  of  that  agreement 
having  been  mentioned,  an  understanding 
prevailed  among  the  interested  bidders  at  the 
sale,  to  some  extent,  that  the  defendant  was 
bidding  for  the  family,  in  consequence  of 
which  some  were  induced  to  refrain  from 
bidding  who  would  otherwise  have  offered 
more  for  the  land  than  it  was  l>ought  for  by 
defendant.  Under  tliese  circumstances,  the 
parol  evidence  will  be  admitted,  and  the  pur- 
chaser be  charged  with  a  trust  upon  the  land, 
according  to  the  principles  declared  inKinard 
V.  Hiers,  3  Rich.  £q.  423;  Schmidt  v.  Gate- 
wood,  2  Rich.  Eq.  178;  and  McDonald  v. 
May,  I  Rich.  Eq.  95.  •  •  •  This  case, 
therefore,  does  not  fall '  within  the  statute. 
The  parol  evidence  is  admissible  to  show  the 
previous  agreement,  as  one  of  the  means 
whereby  an  unjust  and  inequitable  advan- 
tage in  the  sale  was  secured  to  defendant,  and 
the  property  will  therefore  be  charged  with 
a  trust  in  favor  of  the  plaintiff,"  etc. 

From  this  decree  the  defendant  appeals  to 
this  court  upon  14  grounds,  (1  and  2  of  which, 
challenging  the  correctness  of.  certain  find- 
ings of  fact,  are  very  long,  and  will  be  omit- 
ted,) charging  error  as  follows:  "(3)  Thatbla 
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honor  erred  in  holding  that  defendant's  pur- 
chase was  charged  with  a  trust  in  plaintiff's 
ftivor.  (4)  That  he  erred  in  receiving  piirol 
testimony  to  establish  a  trust  in  land,  under 
the  facts  of  this  case,  and  in  holding  that  this 
case  was  outside  the  statute  of  frauds.  (5) 
That  he  erred  in  holding  tliat,  because  de- 
fendant admitted  an  agreement  with  Mr.  La- 
mar, parol  evidence  was  admissible  to  prove 
a  different  agreement  with  another  person, 
(Mrs.  Lamar.)  or  that  Lamar  was  acting 
only  as  agent  for  his  wife.  (6)  Having  found 
that  B.  G.  Lamar  was  acting  for  his  wife,  his 
honor  erred  in  not  finding  that  such  agency 
continued  throughout  the  negotiations,  and 
in  not  holding  plaintiff  to  acts  done  and 
agreements  made  by  B.  0.  Lamar  with  de- 
fendant. (7)  That  he  erred  in  permitting 
plaintiff  to  reap  the  advantage,  if  any,  de- 
rived from  statements  made  at  the  sale  by  B. 
6.  Lamar,  fwbo  the  plaintiff  cliiims  was  her 
agent,  and  through  whom  she  claims,)  intend- 
ed by  said  R.  G.  Lamar  to  discourage  bidding. 
(8)  That  his  honor  erred  in  holding  tliat 
plaintiff  wasvot  bound  by  the  written  agree- 
ment. (9)  That  he  erred  in  construing  the 
written  agreement  to  affect  only  the  posses- 
sion of  the  land,  and,  in  arriving  at  such  con- 
clusion, he  has  further  erred  in  charging  de- 
fendant witli  an  agreement  which  finds  nb 
support  whatever  in  the  testimony.  CIO) 
That  his  honor  overloolied  tlie  testimony  of 
B.  O.  liamar  himself,  and  did  the  defendant 

f;reat  injustice  by  the  following  finding:  •  It 
the  agreement]  seems  to  have  been  resorted 
to  by  defendant  as  a  means  whereby  to  get 
possession  of  the  land,  for  he  was  satisfied 
that  Lamar  could  not  raise  the  money  in  the 
few  hours  to  which  he  was  limited.  It  was, 
under  the  circumstances,  an  unreasonal>le 
abuse  of  the  advantage  of  his  position  and 
the  supposed  necessities  of  Lamar  to  exact 
such  an  agreement,  but  it  succeeded.'  HI) 
That  his  honor  does  defendant  great  injus- 
tice, and  disregarded  tlie  concurrent  testi- 
mony of  all  parties,  in  holding  that '  the  terms 
of  the  sale  were  one-third  casl),  and  the  bal- 
ance on  one  and  two  years.  Under  the  cir- 
cumstances, the  land  being  worth  much  more 
than  defendant's  bid,  it  was  inequitable  in 
him  to  demand  of  plaintiff  the  payment  of 
the  purchase  money.  It  was  an  abuse  of  his 
position,  and  a  breach  of  liis  duty  to  plain- 
tiff, wlio  was  entitled  to  a  reasonable  time, 
with  reference  to  the  conditions  of  the  sale, 
to  comply  with  her  contract  with  defendant.' 
(12)  That  be  erred  in  holding  that  the  plain- 
tiff had  an  interest  in  the  land,  and  in  pei^ 
mitting  her  to  redeem  it,  or,  on  her  failure 
to  do  so,  in  directing  a  sale.  (13)  That  he 
erred  in  failing  to  decree,  upon  the  sale  or- 
dered by  him  being  had,  defendant  should 
have  judgment  against  plaintiff  for  the  de- 
ficiency, if  any,"  etc. 

There  is  no  doubt  that  Wright  has  a  chain 
of  paper  title, — legal  title.  iSectiun  2019  of 
the  General  •  Statutes  ("Frauds")  declares 
"that  no  action  shall  be  brought  upon  any 
contract  or  sale  of  lands,  or  any  interest  in 


or  concerning  them,  •  •  •  unless  the 
agreement  upon  which  such  action  shall  be 
brouglit,  or  some  memorandum  or  note  there- 
of, shall  be  in  writing,  signed  by  the  parties 
to  be  charged  therewith,"  etc.  This  action 
is  brought  to  set  up  an  interest  in  lands, 
without  any  such  agreement  in  writing,  and, 
by  tlie  great  conflict  in  the  parol  testimony, 
would  seem  to  afford  another  proof  of  the 
wisdom  of  the  law.  There  are,  however, 
well-established  exceptions.  One  is  where  « 
party  pays  the  money  of  another,  and  takes 
title  in  his  own  name.  That  raises  what  is 
called  a  "resulting  trust"  in  favor  of  the 
pai-ty  whose  money  is  so  used,  and  the  taett 
may  be  proved  by  parol.  Wright  paid  for 
this  land  with  his  own  money,  and  there  can 
be  no  resulting  trust  here.  Ex  parte  Tren* 
holm,  19  S.  C.  126;  Nesbitt  v.  Cavender,  27 
S.  C.  1,  2  S.  E.  Bep.  702.  There  is  still  an- 
other exception,  when  the  legal  title  is  ac- 
quired under  such  circumstances  as  to  avoid 
the  sale  or  to  impress  upon  it  a  constructive 
trust  ex  maleflcio.  In  order,  however,  to 
make  out  such  a  case,  it  Is  necessary  to  show 
actual  fraud,  such  as  misrepresentations,  con- 
cealments, etc.,  and  we  may  add,  where  a 
purcliaser  at  a  public  sale  enables  himself  to 
obtain  the  legal  title  at  less  than  the  value  of 
the  property,  by  declaring,  truly  or  falsely, 
that  he  is  bidding  for  others,  and  not  for 
himself,  as  in  the  cases  of  McDonald  v.  May, 
1  Rich.  Eq.  9S.  and  Kinard  v.  Hiers,  3  Bicb. 
Eq.  424,  cited  in  the  circuit  decree.  In  such 
case  parol  testimony  is  admissible,  for  the 
reason  that,  in  contemplation  of  law,  there 
has  been  no  legal  sale,  and  there  is  really  no 
title.  The  property  still  remains  as  if  there 
had  been  no  sale,  and  the  trust  is  declared  in 
favor  of  him  who  was  the  owner  before  the 
fraudulent  sale.  As  Chancellor  Johnston, 
with  his  usual  clear  discrimination,  said  in 
McDonald  v.  May,  supra:  "The  establish- 
ment of  an  agreement  is  not  the  essential 
feature  of  this  case.  Let  it  be  admitted  that 
there  never  was  an  agreement  of  any  de- 
scription between  the  parties.  The  biU  not 
only  charges  that  there  was  an  agreement, 
but  that  May  was  enabled  to  make  his  pur^ 
chases  by  his  statements  that  he  was  at^ng 
for  McDonald.  *  *  •  The  statute  of 
frauds,  it  appears  to  me,  has  no  application 
here.  This  branch  of  the  case  does  not  pro- 
ceed upon  the  contract,  does  not  look  to  an 
execution  of  the  contract,  but  founds  the 
remedy  upon  a  fraud, "  etc. 

It  the  action  had  been  brought  by  R.  Q. 
Lamar  to  set  aside  the  sale,  for  his  benefit, 
parol  testimony  would  have  been  admissible  as 
to  any  matter  touching  the  honafldes  of  the 
sale.  As  such,  however,  is  not  the  character 
of  the  action,  we  will  not,  of  course,  under- 
take to  decide  anything  aa  to  the  force  of  the 
testimony  in  that  aspect.  But  we  think  we 
ought  to  say  tliat  we  do  not  see  the  evidence 
justifying  the  conclusion  that  the  defendant 
Wright  obtained  title  to  the  land,  for  less 
than  its  loarket  value,  by  representing  him- 
self as  bidding  for  Mr.  or  Mrs.  Lamar.     We 
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bave  read  the  testimony  carefully,  in  order  to 
ascertain  wbetlier,  at  the  sale  or  before  it,  he 
declared  directly  or  Indirectly  that  he  would 
bid,  or  was  bidding,  for  any  other  person  tiian 
himself;  and  we  have  failed  to  find  any  such 
proof.  Wright  denies  it  positively,  and,  as 
it  seems  to  us,  he  really  had  no  motive  to  at- 
tempt to  chill  the  biddings;  for,  as  the  ar- 
rangement stood  at  that  time,  he  was  not  to 
get  the  land  itself,  but  simply  a  mortgage 
upon  it  to  secure  a  certain  amount  to  be 
loaned.  He  did  say,  after  the  sale  in  general 
terms,  that  he  had  bought  for  R.  O.  Lamar, 
Whidi,  however,  was  not  inconsistent  with 
his  understanding  of  the  arrangment,  which 
it  seems  he  expected  to  carry  out,  and  for 
that  purpose  kept  the  bid  open  for  more  than 
s  month.  Besides,  mere  opinions  as  to  the 
market  value  of  land  are  more  or  less  un- 
certain, and  apt  to  he  somewhat  speculative. 
From  the  liomestead  proceedings,  and  the 
other  evidence  on  the  point,  we  are  inclined 
to  think  that  the  market  value  of  the  land, 
at  the  time  of  the  sale,  was  somewhere  about 
•2,500;  for  within  a  year  after,  when  im- 
provements bad  l)een  placed  upon  it  to  the 
extent  of  01,000,  it  was  bargained  at  private 
sale  to  the  trustees  of  the  university  for 
•3,500,  and  the  trade  only  broken  up  by 
notice  of  this  proceeding.  If  the  sale  was 
afiFected  by  anything  which  fell  from  Mr. 
Lamar,  as  to  the  defendant  Wright  bidding 
for  Mrs.  Lamar,  of  course  they  could  not 
complain  of  that.  Baggott  v.  Sawyer,  25 
S.  C.  405. 

It  will  be  observed,  however,  that  the 
action  is  not  brought  by  R.  O.  Lamar  to  set 
aside  the  sale  as  fraudulent  and  void;  but  by 
bis  wife,  Mrs.  Carrie  M.  Lamar,  as  a  separate 
and  distinct  person,  not  to  set  aside  the  sale, 
but,  assuming,  its  validity,  to  give  to  her  the 
advantages  supposed  to  arise  out  of  it.  It 
the  sale  were  set  aside,  it  would  not  inure  to 
ber  advantage.  Fraud  in  the  sale  is  no  part 
of  her  case.  We  do  not  clearly  see  how  the 
sale  can  be  void  for  one  purpose  and  good 
for  anotlier.  It  is  elementary  that  no  right 
can  arise  out  of,  or  be  engrafted  upon,  that 
wbicb  Is  void  for  fraud.  We  cannot  think 
tbere  is  anything  in  the  all^^tion  that  it  was 
a  distinct  fraud  upon  the  plaintiff  to  require 
the  cash,  when  the  sale,  as  to  two-thirds,  was 
npon  a  credit;  for  a  first  mortgage  could  not 
be  given  until  title  was  execute,  and  that 
ooald  not  be  expected  until  the  money  was 
paid.  All  agree  that  such  was  the  express 
wntract  of  the  parties.  But,  be  that  as  it 
may,  it  is  quite  clear  that  Mrs.  Lamar  was  a 
stranger,— a  new  party.  Before  the  sale 
she  had  no  interest  in  the  land,  and  cannot 
now  possibly  have  any,  except  through  the 
alleged  agreement  of  Wright  that  he  would 
buy  it  for  ber.  That  agreement  was  not  in 
writing,  within  th?  statute  of  frauds,  and 
parol  evidence  to  prove  it  was  inadmissible. 
Schmidt  v.  Gate  wood,  2  Rich.  £q.  177;  John- 
ston v.  La  Motte,  6  Rich.  Eq.  351;  Harrison 
V.  Bailey,  14  S.  C.  334;  Howell  v.  Howell, 
Harp.  Eq.  L58;  Burden  v.  Sheridan,  14Amer. 


Rep.  505;  Furcell  t.  Miner,  4  WalL  517; 
1  Perry,  Trusts,  §  134. 

The  doctrine  is  so  well  put  in  Schmidt  t. 
Gatewood,  supra,  that  we  do  not  ttiink  it  can 
be  necessary  to  do  mare  than  state  it:  "It 
is  alleged  that  this  purchase  was  made  at  a 
sacrifice,  under  an  agreement  on  the  part  of 
the  plaintiff  that  tlie  family  should  have  the 
beneOt  of  it.  The  evidence  rests  in  parol. 
It  is  argued  that  the  family,  trusting  to  the 
agreement,  permitted  tbe  plaintiff  to  pur- 
chase at  a  sacrifice;  that  to  allow  him  to  re- 
tain the  property,  under  such  circumstances, 
would  encourage  fraud;  and  that,  upon  this 
distinct  ground,  independently  of  the  statute 
of  frauds,  a  trust  should  be  decreed.  Un- 
doubtedly there  are  cases  (such  as  McDonald 
v.  May,  1  Rich.  Eq.  91)  where  a  party,  who 
enables  himself  to  purchase  at  an  under-rato 
by  representing  that  he  is  buying  for  another, 
is  liable  to  have  his  purchase  set  aside  for 
fraud.  There  are  cases  where  competition  is 
fraudulently  reduced  or  destroyed.  In  such 
cases  it  matters  not  whether  tbere  was  an 
agreement  or  not.  Indeed,  in  the  latter  case, 
where,  of  course,  the  representation  is  wholly 
false,  that  circumstance  servesonly  toenbance 
the  fraud  complained  of.  Such  cases  as  these 
steer  entirely  cU-ar  of  the  statute  of  frauds. 
The  evidence  of  the  purchaser's  representa* 
tions  is  received,  not  fof  the  purpose  of  sub- 
stantiating the  supposed  agreement,  but  for 
the  purpose  of  showing  the  means  by  which  be 
effected  his  fraudulent  design,  and  when  re- 
ceived it  is  employed,  not  for  the  purpose  of  en- 
forcing the  contract,  but  for  that  of  setting  it 
aside.  But  no  such  circumstances  have  been 
developed  in  this  case.  The  fraud  insisted  on 
consists  merely  in  the  non-fulfillment  of  tbe 
alleged  agreement,  and  depends,  of  course, 
entirely  upon  the  question  whether  there  was 
in  fact  an  agreement  to  be  performed,  and 
that  preliminary  fact  the  statute  will  not  al- 
low to  be  established  by  parol, "  etc.  We  can 
add  nothing. 

But  there  is  another  view  wbicb,  as  it 
seems  to  us,  must  lead  to  the  same  sesult. 
Wright  says  that  he  never  met  the  plaintiff, 
Mrs.  Lamar,  nor  exchanged  a  word  with  her 
during  the  negotiations  about  the  sale  and 
loan;  that  Mr.  Lamar  always  spoke  in  tbe 
first  person  as  to  what  he  would  or  would  not 
do,  and  he  (Wright)  thought  he  was  acting 
for  himself, — certainly  until  March  4,  1887, 
when  he  desired  the  name  of  his  wife  insert- 
ed in  the  agreement  then  signed.  But  Mr. 
Lamar  says  that  in  the  negotiations  he  was  al' 
ways  acting  fur  his  wife,  and  we  see  that  she 
did  endeavor  to  assist  him  in  raising  the  $300 
required  to  make  tbe  purchase  money  S2,100. 
Now,  taking  that  view,  we  think  we  an 
bound  to  consider  that  he  was  still  acting  for 
her  when  he  signed  the  agreement  that,  if  the 
money  was  not  paid  by  a  certain  hour,  br 
wonid  surrender  the  possession,  and  did  ao. 
We  find  it  impossible  to  concur  in  the  con- 
struction and  effect  given  to  that  paper,  that 
it  did  not  bind  Mrs.  Lamar;  that  Mr.  Laraai 
only  agreed  to  surrender  bis  possession  •> 
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distinct  ttom  that  of  his  wife;  and  that  snch 
surrender  could  in  no  wise  affect  plaintiff's 
rights,  for  they  were  in  no  way  dependent 
upon  her  possession.  We  thinic  it  is  not  un- 
usual for  the  husband,  accustomed  to  outdoor 
business,  to  act  in  such  matters  as  tlie  agent 
of  his  wife,  considered  as  a  separate  person. 
But  we  cannot  doubt  that,  such  agency  in  a 
particular  business  being  once  establislied,  it 
should,  as  in  an  ordinary  case  of  principal  and 
agent,  continue  until  the  particular  business 
is  ended  or  the  agency  revoked.  As  it  seems 
to  ns,  the  husband,  acting  for  bis  wife,  could 
not,  as  to  a  particular  act,  disclaim  the 
agency,  and  assume  the  personal  responsibil- 
ity, and  that  the  said  agreement  was  binding 
upon  the  plaintiff.  That  paper  whs  the  first 
written  agreement  upon  the  subject,  and  un- 
fortunately the  parties  were  not  able  to  com- 
ply with  it.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  tw  re- 
versed, and  the  complaint  dismissed. 

MoIyER,  J.,  concur*. 

Simpson,  C.  J.,  {distmting.)  The  fiicts 
(rf  this  case,  as  found  by  the  circuit  judge, 
are  as  follows:  The  real  estate  in  question 
was  sold  at  a  foreclosure  sale  as  the  property 
of  B.  G.  Lamar,  the  l^usband  of  the  plaintiff, 
Carrie  M.  Lamar.  Irwas  bid  in  by  the  de- 
fendant, George  K.  Wright,  not  for  himself, 
but  for  the  plaintiff,  under  an  agreement 
made  same  days  before  the  sale  with  the  said 
B.  Q.  Lamar  as  agent  of  his  wife;  the  pur- 
chase money  to  be  advanced  by  Wright,  who 
was  to  secure  himself  by  a  mortgage  on  the 
premises.  That  the  property  was  knocked 
down  to  Wright  at  $2,100,  a  reduced  price. 
on  account  of  the  fact  that  it  was  understood 
by  some  persons  at  the  sale,  who  would  other- 
wise tiave  made  the  property  bring  a  larger 
price,  that  Wright  was  buying  for  Mrs.  La- 
mar. That  after  the  sale,  as  above,  Wright 
informed  Lamar  that  be  could  advance  but 
$1,800  of  the  purchase  money,  and  that  the 
remainder.  8300,  would  have  to  be  raised  by 
Lamar.  This  sum  Laiuar  not  being  able  to 
raise  in  casli,  tendered  a  note  for  the  $300,with 
10  per  cent,  interest  added,  indorsed  by  B.  B. 
McCreery.  This  was  declined  by  Wright, 
who  then  required  B.  G.  Laamr  to  sign  a 
written  agreement  with  him,  "reciting  the 
bidding  off  of  the  land,  and  that  tlie  same 
had  not  l)een  complied  with,  whereby  tlie  de- 
fendant agreed  to  transfer  his  bid  to  the 
plaintiff  if  the  sum  of  $2,100,  be  paid  in 
cash  by  3  o'clock  that  afternoon,  and  the  said 
B.  G.  Lamar  agreed,  if  said  payment  was 
not  made  by  8  o'clock  as  aforesaid,  he  would 
at  once  surrender  possession  to  said  defend- 
ant." This  was  done  without  consulting 
Mrs.  Lamar,  the  plaintiff.  B.  6.  Lamar 
failed  to  raise  the  $2,lU0  by  8  o'clock  of  the 
day  mentioned,  and  a  few  days  thereafter 
the  defendant,  Wright,  paid  the  whole 
amount  of  the  purchase  money,  $2,100,  and 
took  absolute  titles  to  himself;  and.  upon  ap- 
plication to  B.  G.  Lamar  to  that  end,  he  re- 


ceived possession  of  the  land,  to- wit'.  In 
March,  1887.  In  February,  1888,  the  plain- 
tiff made  a  tender  of  $2,^2,  the  purciiase 
money  and  the  interest  at  the  rate  of  10  per 
cent.,  declaring  herself  ready  to  pay  to  the 
defendant  other  expenses  of  titles,  eto..  and 
demanded  titles,  which  being  refused,  the 
action  below  was  commenced,  eto. 

Now,  the  flrat  question  which  arises  is, 
are  these  facts  above  to  be  regarded  as  the 
facts  of  the  case,  to  which,  and  upon  which, 
the  law  must  be  applied,  and  the  rights  of 
the  parties  adjudicated?  This  depends  upon 
the  application  of  the  following  rule,  which 
has  been  uniformly  acted  upon  by  this  court, 
and  which  is  the  rule  in  all  courts  where  the 
law  is  properly  administered,  to  wit:  That 
the  findings  of  fact  by  a  circuit  judge  must 
be  taken  and  regarded  as  the  facts  of  the 
case,  unless  said  findings  are  either  entirdy 
without  evidence  in  their  support,  or  the 
great  weight  of  the  testimony  is  against 
them.  Now,  applying  this  rule,  what  do 
we  find?  There  can  be  no  dispute  as  to  the 
finding  that  the  defendant.  Wright,  did  not 
bid  off  the  land  in  the  first  instance  for  him- 
self. This  is  testified  to  by  B.  G.  J^mar,  ad- 
mitted in  the  answer  of  the  defendant,  and 
fully  appears  from  the  fact  that  Wright  did 
not  take  titles  to  himself  until  some  time 
after  the  bidding,  when  several  efforts  had 
been  exhausted  to  make  arrangements  for 
the  titles  to  be  executed  to  Mrs.  Lamar. 

8ec<md.  There  was  testimony  that  Wright 
was  not  only  not  bidding  for  himself,  but  that 
he  was  bidding  for  Mrs.  Lamar.  B.  G.  La- 
mar testifies  positively  that  some  days  before 
the  sale  be  called  upon  Wright,  and  asked 
him  if  be  couldinot  make  some  arrangement 
to  buy  in  the  place  for  Mrs.  Lamar.  That 
Wright  asked  what  property  Mrs.  Lamar 
had,  and  be  stated  that  she  had  lands  in  Ker- 
shaw county,  from  which  she  could  reim- 
burse him,  and  after  several  interviews  the 
arrangement  staled  above  was  made.  True, 
Wright  denies  this,  and  this  produces  a  con- 
flict, but  we  cannot  say  that  there  is  no  evi- 
dence to  support  these  findings,  nor  that  the 
great  weight  thereof  is  against  them.  There 
was  some  testimony,  also,  that  the  land 
would  have  brought  more  than  it  did,  but 
for  the  fact  that  certain  parties  who  bad  in- 
tended to  buy  heard  in  some  way  that  it  was 
to  be  bid  in  for  Mrs.  LAmar.  John  Crawly 
said  that  he  was  present  at  the  sale,  and  was 
there  with  the  view  of  buying  it,  and  was 
prepared  to  give  $2,500,  but,  hearing  that  it 
was  to  be  iMugbt  for  Mrs.  Lamar,  did  not 
make  a  bid.  See,  also,  testimony  of  Mr.  Lor- 
ick,  to  the  same  effect.  There  is  certainly 
testimony  also  to  the  facts  that  after  the  sale 
Wright  declined  to  carry  out  the  understand- 
Ing  at  first  agreed  upon,  and  suggested  one 
or  two  others,  as  found  by  the  circuit  judge, 
more  and  more  stringent,  none  of  which  La- 
mar could  comply  with ;  and,  finally,  that  he 
paid  up  the  whole  purchase  money,  and  had 
the  titles  executed  to  himself,  and  took  pos- 
session.   It  is  said,  however,  that  all  of  this 
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testimony  was  verbal,  and  therefore  incom- 
petent  in  this  case,  it  being  a  case  where  an 
interest  in  land  is  attempted  to  be  set  np  up- 
on contract,  which  it  is  contended  should 
have  been  in  writing  under  the  statute  of 
frauds,  and  could  only  be  proved  by  the  writ- 
ing. It  is  true  that  the  statute  of  frauds  re- 
quires all  contracts  for  the  sale  of  land,  or  of 
any  interest  therein,  to  be  in  writing,  or  else 
they  are  void;  and  in  a  contest  turning  upon 
s  contract  for  the  sale  of  land,  or  of  any  in- 
terest therein,  the  writing  must  be  produced, 
verbal  testimony  being  utterly  incompetent. 
But  does  this  contest,  between  the  plaintiff, 
Mrs.  Lamar,  and  the  defendant,  Wright,  de- 
pend upon,  or  involve  in  the  least,  a  contract 
for  the  sale  of  land,  or  of  any  interest  there- 
in, by  Wright  to  Mrs.  Lamar?  We  do  not 
think  BO.  According  to  the  facts  found  by 
the  circuit  judge.  Wright  was  not  to  become 
a  purchaser  for  himself,  nor  even  a  purch^- 
er  at  alL  He  was  to  bid  at  the  sale,  it  is  true, 
not  for  himself,  however,  but  for  Mrs.  La- 
mar. It  does  not  seem  that  it  was  ever  in- 
tended that  titles  were  to  be  executed  to  him, 
but  they  were  to  be  executed  to  Mrs.  Lamar, 
who  was  to  make  payment  of  the  purchase 
money, — amount  of  funds  to  be  advanced  by 
Wright, — which  she  was  to  secure  to  him  by 
a  mortgage  of  the  premises,  which  could  on- 
ly be  done  by  her  getting  the  titles.  Wright 
said  to  Lamar,  in  the  first  interview,  that  he 
thought  the  arrangement  could  be  made  by 
putting  a  mortgage  on  the  place;  so  that  the 
action  below  did  not  involve  the  enforcement 
of  a  contract  for  the  sale  of  land,  or  of  any 
interest  therein,  and  therefore  it  steers  clear 
of  the  statute  of  frauds.  Instead  of  being 
an  action  to  enforce  a  contract  for  the  sale  of 
land,  it  was  an  action  by  a  principal  against 
an  agent,  where  the  agent  has  talcen  titles  to 
himself,  in  a  purchase  where  he  obtained  an 
advantage  by  the  fact  that  he  was  under- 
stood to  be  buying  for  his  principal.  Such 
being  the  character  of  this  case,  it  differs 
from  those  cases  relied  upon  by  the  respond- 
ent, where  the  facts  brought  them  under  the 
statute  of  frauds,  and  excluded  verbal  testi- 
mony to  enforce  the  agreement  of  sale, 
though  the  testimony,  under  certain  circum- 
stances, even  in  such  cases,  might  be  allowed 
to  set  aside  the  sale  as  fraadulent.  Under 
the  facts  as  found  by  the  circuit  judge,  I 
think  he  was  right  in  charging  Wright  with 
a  trust,  according  to  the  principles  declared 
in  the  cases  cited,  to- wit:  Kinard  v.  Hiers, 
3  Rich.  £q.  423,  and  McDonald  v.  May,  1 
Bich.  Eq.  95.  I  cannot  concur  in  the  idea  that 
the  written  agreement  entered  into  by  Wright 
and  B.  G.  Lamar,  by  which  Lamar  agreed 
to  give  up  the  premises  unless  he  rais^  the 
entire  purchase  money,  $2,100,  by  3  o'clock, 
was  binding  upon  the  plaintiff.  B.  G.  La- 
mar testifies  that  this  paper  was  executed 
without  the  knowledge  of  Mrs.  Lamar,  and 
it  does  not  seem  to  me  that  it  was  within  the 
scope  of  his  original  agency,  which  was  to 
get  Wright  to  bid  in  the  land  for  her.  More 
than  this,  it  was  a  very  stringent  agreement. 


and  made  under  circumstances  of  pressure, 
which  does  not  appeal  to  the  court  for  sup- 
port. I  think  the  judgment  below  should  be 
affirmed,  and  therefore  I  am  unable  to  con- 
cur in  the  opinion  of  the  majority. 


(to  8.  c.  m) 
M'tt.tj»  e.  Garbieb. 

(Supreme  Court  of  South  Carolina,    April  S, 
1889.) 

AOUUUMTIHO— EVUtHMUB. 

In  an  aoooanting,  evidence  that  certain  items 
were,  in  an  effort  to  arbitrate,  admitted  to  be  sub- 
stantially correct  is  sufficient  to  sustain  an  allow- 
ance of  them  by  s  referee. 

Petition  for  rehearing.  For  fonner  (pin- 
ion and  statement,  see  ante,  350. 

ThofMon,  Nicholls  <£  Moore,  for  appel- 
lant.    Botnar  tt  Simpson,  for  appellee. 

Simpson,  €.  J.  The  petition  for  a' reheat^ 
ing  of  this  case  ia  based  upon  the  statement 
that  this  court  allowed  two  items  proved  in 
Exhibit  B  in  favor  of  defendant,  to-wit,  a 
draft  of  Brem,  Brown  &  Co.  for  $6,  and  two 
drafts  of  Melster,  aggregating  $64.53,  when 
there  was  no  testimony  supporting  them. 
The  referee  allowed  these  items,  we  suppose, 
upon  the  testimony  of  Mr.  G.  W.  Nicholls, 
attorney,  who  stated  that,  when  the  matter 
was  attempted  to  be  arbitrated,  there  was 
no  contest  over  these  items;  on  the  con- 
trary, that  these,  with  others,  were  sut)stan. 
tially  admitted  as  correct.  This  was  suffi- 
cient. As  to  the  other  ground,  to-wit,  that 
the  judgment  of  the  court  in  favor  of  Carrier, 
the  defendant,  should  have  been  subject  to  a 
future  settlement  of  the  copartnership  af- 
fairs, there  is  nothing  in  the  appeal  or  excep- 
tions which  would  have  authorized  such  a 
decree.  It  is  therefore  ordered  that  this  pe- 
tition be  dismissed. 


(n  s.  c.  600) 

StODDABD  e.  BOLAIOK   . 

(Supreme  Court  of  South  CaroUma.    April  17, . 

1889.) 

Bbinstatembnt  o*  Appsai. 
An  appeal  dismissed  under  rules  one  and  two  of 
the  supreme  court  for  failure  to  file  return  wiUbe 
reinstated,  where  it  appeare  that  an  "  agreed  state- 
ment, "  signed  bjr  tba  partiea,'  was  filed  Iv  consent 
with  the  cleric  as  a  iwom,  and  giv«a  to  tiM  priat- 
er,  who  failed  to  print  the  —mm  in  time,  aM  the 
appeal  was  taken  in  (ood  lUtb. 


Motion  to  reinstate  i 
BaU  4  Watti  and  C'.'J.  mm*,  for  appel- 
lant.   JbAnwn  <(  Siekift  for  nspoodenA. 

SiMFsoH,  0.  J.  TMe  is  a  motion  to  re- 
instate the  appeal  in  tbis  eafse,  which  was 
dismissed  bjr  the  elak  at  the  court,  ander 
rules  one  and  two,  beeauae  of  failure  to  file 
the  return,  as  required  by  said  rules  where- 
by appellant  was  deeraed  to  have  waived  his 
appeial,  and,  on  motion  by  respondent's  at- 
torneys, an  order  was  entered  dismissing 
the  appeal.  The  appellant  bases  bis  motion 
to  restore  theappeal  on  the  following  grounds: 
That  the  notice  and  grounds  of  appeal  in 
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the  cAsb  were  served  upon  the  respondent  on 
the  4th  of  October,  1^;  that  on  the  28tb 
of  October,  following,  the  appellant  made  a 
case,  aod  served  the  same  witliin  the  proper 
time  on  the  respondent's  attorneys,  who 
claimed  a  day  or  two  to  examine  the  case; 
that  appellant's  attorney  called  on  the  re- 
spondent's attorneys  several  times  for  the 
purpose  of  having  a  statement  of  the  case 
agreed  to  for  the  return  for  the  supreme 
court;  that  respondent's  attorneys  consented 
to  the  proposition  to  flle  an  "agreed  state- 
ment" as  the  return  for  the  supreme  court, 
and  subsequently  signed  the  same;  that  this 

Siper  was  filed  in  the  office  of  the  cleric  of 
e  court  of  common  pleas,  and  was  given 
to  the  printer  on  the  same  day;  that  the 
printer  failed  to  print  the  same  in  time  for 
(be  next  term  of  the  supreme  court,  and  the 
respondent's  attorneys  declined  to  consent  to 
the  docketing  of  the  appeal;  that 'the  appeal 
was  taken  in  good  faith;  and  that  due  dili- 
gence as  far  as  possible  was  used  in  the  prose- 
cution of  the  appsiil.  On  hearing  the  mo- 
tion, and  the  statements  and  arguments  of 
counsel  on  both  sides,  the  court  granted  the 
motion,  under  the  circumstances,  and  ordered 
ttiat  the  appeal  be  reinstated. 


(n  s.  c.  600) 

Harlb  «. 


Morgan  et  aZ. 


{Supreme  Court  vS  Sovth  CaroUna.    April  17, 

18S9.) 

Motion  to  reinstate  appeal. 
For  opinion  on  dismissal,  see  ante,  659. 
Calvert  <&  WUaon,  for  appellants.  Thorn- 
mm,  NiehoUs  di  Moore,  for  respondent. 

F£R  Curiam.  This  is  a  motion  for  an  or- 
der relieving  defendants  (appellants)  from 
the  order  heretofore  granted  by  the  supreme 
court  dismissing  the  appeal  herein  because 
oC  the  failure  of  appellants  to  perfect  the 
•ame  as  required  by  law,  on  the  ground  that 
their  failure  to  do  so  was  due  to  the  mistake, 
inadvertence,  and  excusable  neglect  of  their 
attorneys,  etc.  The  motion  was  l>a8ed  upon 
affidavits,  and  arguments  were  made  pro  and 
con.  The  supreme  court  decides  as  follows: 
This  action  is  based  upon  section  329  of  the 
Gode^  which  authorizes  the  supreme  court  to 
permit-auoh  acts  to  be  done  necessary  to  per- 
not  an  appeal  which  have  l>een  omitted 
through  mistake  or  inadvertence.  There  is 
no  evidence  in  the  caae  sufficient  to  satisfy 
(be  court  that  the  omission  to  serve  excep- 
tions within  the  prescribed  time  resulted 
from  either  mistake  or  inadvertence,  ito- 
Uon  dismissed. 


(31  S.  C.  too) 

Talbibo   e.  Whipfeb.    Ltmob  «t  oI.  e. 
WouDBB  et  oi.    Greaves  e.  Obahak. 

ISuvreme  Court  cf  South  CaroUna.    Aptil  as, 
1889.) 

▲fpbal— Fiuxe  iUmBir. 

So  unavoidable  causes,  nor  mistake  or  tnadvert^ 

«ao^  being  shown,  under  act  S.  C.  Deo.  24, 1880, 

I  i,  for  sppellanto'  omission  to  flle  the  return  on 

appeal,  or  an  agreed  statement  in  writing  in  lieu 


thereof,  as  allowed  by  act  Uardi  >,  1878,  wtfhta 
the  time  required  by  mle  I,  the  apiMal  must  ba 
dismissed,  no  matter  how  important  (he  case. 

Motion  to  reinstate  appeals  from  common 
pleas  circuit  court  of  Beaufort  county. 

£(.  /.  Lee  and  A.  S.  Magrath,  for  appel- 
lants.    W.  J.  Verdier,  for  respondents. 

Per  CSimiAM.  The  clerk  dismissed  the  ap- 
peal In  these  cases  under  rule  1,  on  the  ap- 
plication of  the  respondents'  attorney,  April 
15,  1889.  The  appellants'  attorneys  moved 
to  reinstate  the  appeals,  but  the  respondents' 
attorney  objected,  because  eight  days'  notice 
had  not  been  given  of  such  motion.  The 
appellants'  attorneys,  on  account  of  the 
gravity  of  the  case,  and  under  the  circum- 
stances, obtained  a  rule  to  show  cause  why 
the  appeal  should  not  be  reinstated,  which 
was  served  upon  the  attorney  for  respondent. 
Upon  the  return  of  this  rule  the  supreme 
court  heard  argument  pro  and  oon  On  the 
motion  to  reverse  the  ruling  of  the  clerk  of 
the  court,  and  to  reinstate  the  appeal  on  the 
docket.  The  supreme  court  decides  as  fol- 
lows: On  account  of  the  circumstances  sur- 
rounding the  cases  it  would  lie  a  pleasure  to 
the  court  to  grant  relief  on  this  application, 
but  it  cannot  be  done  without  ignoring  the 
rules  of  the  court.  The  return  is  the  founda- 
tion of  every  appeal.  It  Is  necessary  to  be 
filed  to  give  jurisdiction  to  the  court,  besides 
other  essential  reusons  therefor.  Bule  1  des- 
ignates the  time  within  which  the  return 
must  be  filed.  Bule2deflneswhatshall  con- 
stitute the  return.'  Under  the  act  of  March 
5,  1875,  entitled  "An  act  to  facilitate  and 
save  expenses  in  appeals,"  (15  St.  862,)  the 
parties  may  agree  upon  a  statement  oi  the 
case,  which  may  be  filed  in  the  place  of  the 
return  specified  above.  Undoubtedly  this 
act  contemplated  that  such  agreement  should 
be  in  writing.  This  is  in  lien  of  the  return 
under  rule  1.  In  this  case  neither  require* 
ment  has  been  complied  with.  There  has 
never  been  any  agreement  between  the  par- 
ties, and  from  their  correspondence  it  is  dear 
that  no  such  agreement  was  over  oontem- 
plated.  Neither  a  return  under  rule  1  not 
under  the  statute  of  1875  having  been  filed, 
the  rule  declares  the  appeal  abandoned.  Bule 
1  provides  that,  upon  it  being  made  to  appear 
to  the  satisfaction  of  this  court  that  such  de- 
fault on  the  part  of  the  appellant  has  arisen 
from  unavoidable  causes,  he  may  on  motion, 
upon  at  least  eight  days'  notice,  apply  to  this 
court  for  an  order  reinstating  the  appeal. 
Section  2.  of  the  act  of  December  24, 1880, 
provides  that  when  any  party  shall  omit, 
through  mistake  or  inadvertence,  to  do  any 
act  or  acts  necessary  to  perfect  an  appeal  or 
stay  proceedings,  the  supreme  court  may,  in 
their  discretion,  permit  such  act  or  acts  to  be 
done  at  any  time  to  perfect  the  appeal,  op. 
such  terms  as  may  be  just,  etc.  Neither  un- 
avoidable causes  for  the  default  of  the  appel- 
lants, nor  mistake  or  inadvertence,  has  been 
shown.  The  court  is  always  anxious  to  re- 
lieve parties  whenever  they  can  show  propa 
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cause:  but,  none  having  been  shown  in  this 
ease,  the  court  is  obl^ed  to  adhere  to  its 
rules,  bowever  unpleasant.    McAion  refused. 


(ti  a  a  601) 

BAI.LEW,  Sberlfl,  et  cU.  v.  Assebson. 

{Supreme  Court  of  South  CcmMna.    Uxy  90, 
1880.) 

ArPBAir— FiLura  Ritukh.  . 
The  faot  that  appellant  relied  npoa  a  looal  prao- 
tice  In  his  county  of  agreeing  mKm  a  ■'case, "  and 
filing  a  printed  oopjr  thereof  with  the  clerk  of  the 
■upreme  court  within  a  reasonable  time,  will  not 
exonse  liis  failore  to  file  a  return  or  an  agreed 
atatement  in  writing,  a*  allowed  by  act  S.  C.  March 
S,  1875,  within  the  time  required  l^  mle  L 

Motion  to  reinstate  appeal  from  oommon 
pleas  circuit  court  of  Laurens  county. 

Ball  a  Watta,  for  appellant.,  Geo.  West- 
moreland, for  respondents. 

Feb  Cttbiau.  This  is  a  motion  to  rein- 
state an  appeal  dismissed  by  tlie  clerk  of  the 
court,  under  rules  1  and  2,  for  failure  to  file 
the  return  required.  The  appellant  malces 
aflBdavit  that  under  the  practice  in  appeals 
from  his  county  it  has  been  generally  the  rule 
to  agree  upon  a  "case,"  print  the  same,  and 
file  the  printed  copy  with  tlie  cleric  of  the  su- 
preme court  as  the  return  prescribed  by  rule 
1;  and  that  he,  at  tbe  time  of  filing  the  brit-f 
in  this  case,  believed  he  was  complying  with 
rule  1  as  to  appeals.  He  furthermore  states 
that,  from  conversations  with  respondeuts', 
attorneys,  be  was  under  the  impression  that 
service  of  a  case  and  printing  of  brief  in  a 
reasonable  time  would  be  sufficient.  The 
supreme  court  decides  that,  not  having  filed 
the  return,  nor  an  "agreed  statement"  of  the 
case,  as  allowed  by  act  of  March  5, 1875,  (15 
St.  862,)  within  the  time  required  by  rule  1, 
be  must  be  deemed  to  have  waived  his  ap- 
peal, and  the  cleric  was  not  in  error  in  enter- 
ing the  Older  dismissing  the  appeaL  Motion 
refused. 


Ol  ft  C.  002) 

PiOKSiis  V,  QuiLUAN  et  al. 

(Supreme  Court  mf  South  Carolina.    Hay  37, 
1889.) 

APPBAIr^UBISDIOTION— RSOBIVERS. 

TTntll  the  return  on  ai>peal  has  been  filed,  the  in- 
preme  oourt  has  no  jurisdiction  to  grant  leave  to 
apply  to  the  circuit  court  for  appointment  of  a  re- 
ceiver to  take  charge  of  the  subject-matter  of  the 
aotion. 

Appeal  from  common  pleas  circuit  court 
of  Fi^ens  county;  Noktom,  Judge. 

Child  <t  Carey,  for  appellants,  ffretn. 
Well*,  Orr,  &  Boggt,  for  respondent. 

Feb  Gttbiaii.  This  is  a  motion,  upon  af> 
fidavits,  for  leave  to  apply  to  a  circuit  judge 
for  the  appointment  of  a  receiver  to  take 
charge  of  certain  mortgaged  premises  de- 
scribed in  the  pleadings.  An  action  was 
commenced  in  the  court  of  common  pleas  for 
the  foreclosure  of  said  mortgage,  which  was 
given  to  plaintiff  to  indemnify  him  against 
the  payment  of  certain  notes  given  to  one 
I^enbardt   by   tbe   defendant   Quiliian,  on 


which  the  plalntiit,  Fickens,  is  surety;  and 
tbe  circuit  Judge  filed  his  decree  allowing 
the  plaintiff  to  amend  his  complaint  by  mak- 
ing  the  said  Lenhardt  a  party  defendant 
thereto,  etc.  From  this  decree  the  defend- 
ant Quiliian  gave  notice  of  appeal,  on  the 
29th  April,  liS9,  but  has  not  filed  the  return 
in  the  supreme  court.  The  supreme  court 
adjudges  that,  no  return  having  been  filed  in 
this  court,  the  jurisdiction  of  the  supreme 
ooort  has  not  attached. 


(81  S.  C.  602) 

YAnoBM  o.  MoBQAR  tit  at, 

(Suprwne  Court  cf  South  OaroHna.    May  SI, 
1889.) 

APPBAI/— DlSIOBBAL. 

Where  It  does  not  appear  that  appellant's  omis- 
sion to  file  points  and  authorities  In  Uiis  court  ■• 
required  by  mle  8  ooourred  through  mistake,  inad- 
vertence, or  other  excusable  cause,  the  appeal 
must  be  dismissed,  under  rule  11. 

Appeal  from  common  pleas  circuit  oourt 
of  Spartanbu  rg  con  n  ty. 

Motion  to  dismiss  appeal. 

Nieholls,  Calvert,  Carlisle,  <f  Hydrtek, 
for  appellant.  Dunean  <t  Sanders,  for  re- 
spondents. 

Per  Cubiah.  This  is  a  motion  to  dismiss 
the  appeal,  on  the  g^und  that  rule  8,  in  ref- 
erence to  furnishing  points  and  authorities, 
had  not  been  complied  with.  It  is  conceded 
that  there  has  been  a  failure  on  the  part  of 
the  appellant  to  file  the  points  and  authori- 
ties in  accordance  with  the  requirements  ot 
rule  8.  The  appellant  urges  that,  if  there 
has  been  any  omission  on  bis  part,  tbe  same 
has  been  caused  by  his  mistaken  ideas  of  the 
rules;  that  this  appeal  is  taken  in  good  faith, 
and  deponent  believes  there  is  merit  in  his 
appeal ;  that  there  has  not  been  any  waiver 
or  abandonment  or  intention  to  waive  or 
abandon  the  appeal ;  that,  if  the  oourt  should 
bold  that  there  has  been  any  failure  to  fol- 
low the  letter  of  the  rules  of  court,  he  asks 
that  the  court  will  allow  him  to  do  whatever 
is  necessary  to  perfect  his  appeal.  The  su- 
preme court  decides  that,  it  not  appearing 
that  this  omission  to  file  the  points  and  au- 
thorities has  occurred  from  mistake,  inad- 
vertence, or  other  excusable  cause,  rule  11, 
relied  on  by  respondent,  requires  the  dis- 
missal of  tbe  appeal.    Motion  granted. 


Baksb  v.  Statb. 


(noa.  776) 


{SuprtTne  Court  of  Oeorgia.    May  15, 1889.) 
CONTBMPT— What  Constitutes. 

A  oourt  is  not  dissolved  by  a  mere  recess  or  nec- 
essary adioumment  from  one  day  to  tbe  next,  and 
misbehavior  affecting  publio  justice,  in  the  oourt- 
Toom,  and  in  the  immediate  presence  of  the  judge, 
while  he  is  attending  there  to  resume  business 
when  the  hour  of  reoeas  expires,  is  misbehavior  in 
presence  of  the  court,  and  may  oe  punished  sum- 
marily as  a  contempt  of  court;  especially  if  the 
misbehavior  is  by  a  suitor  who  has  called  attention 
to  a  pending  case,  and  is  disoussing  it  in  tlie  pres- 
ence of  some  of  the  jurors  who  may  have  to  try  it 

iSuUaJnu  by  tfw  Court) 
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Error   from    city  court  of  Carters ville; 

The  oflBclal  report  is  as  follows:  "The  rule 
igainst  Baker  vras  as  follows:  It  appearing 
to  the  court  that  the  cause  of  Graham  & 
Graham  T.  Thos.  H.  Baker,  pending  in  said 
court,  (the  city  court  of  Carters vlUe,)  was 
subject  to  be  called  on  the  morning  of  the 
14th  of  September,  1888,  for  trial,  and  that 
just  before  the  meeting  of  the  court,  and  in 
the  court-room,  said  Bakez  was  discussing, 
in  the  presence  of  the  court  and  jurors,  be- 
fore whom  the  cause  would  be  tried,  if  tried, 
the  said  cause  and  the  plaintiffs  thereto, 
greatly  to  the  prejudice  of  plaintiffs  and  their 
cause,  and  that  said  Baker  was  instructed  by 
the  court  that  this  was  highly  improper,  and 
refused  to  pay  attention  to  the  court,  and 
still  insisted  upon  talking  as  aforesaid,  and 
that  the  court  then  informed  said  Baker  that 
the  court  had  power  to  hold  him  for  con- 
tempt, and  said  Bsiker,  though  thus  again 
admonished,  still  insisted  and  would  not  de- 
sist from  said  discussion,  it  Is  ordered  that 
he  show  cause  why  he  should  not  be  held  in 
contempt.  The  court  ordered,  as  a  state- 
ment of  what  occurred  at  the  time  of  the  al- 
leged contempt,  the  following  statement  to 
be  made  a  part  of  the  rule:  Baker,  about 
six  or  seven  minutes  before  the  time  appoint- 
ed for  the  court  to  begin  business  for  the  day, 
in  the  presence  and  hearing  of  several  of  the 
jurors,  asked  the  court  if  the  case  of  Graham 
&  Graham  v.  Baker  would  be  tried  that  day. 
The  court  told  him  there  was  a  case  on  trial, 
and  that  the  court  liad  given  Graham  leave 
to  go  home  to  a  sick  child  the  evening  be- 
fore, but  expected  him  to  be  in  court  that 
morning,  and  if  bis  family  were  well 
enough  the  court  would  try  his  case  next  aft- 
er the  one  then  on  trial.  Baker,  in  a  tone  of 
complaint,  then  said  Graham  didn't  want  to 
try,  and  didn't  intend  to  try,  that  case  this 
court.  The  court  then  said  to  him  that  the 
Jurors  who  might  have  to  try  the  case  were 
sitting  around,  and  that  it  was  not  proper  to 
refer  to  the  matter  as  he  had  done;  and  fur- 
ther stated  that  if  he  could  show  that  Gra- 
ham's family  did  not  require  his  attention  the 
court  would  force  the  case  to  trial.  Baker 
replied  that  he  could  make  no  counter-show- 
ing against  a  man  who  looked  like  he  was 
half  asleep  or  half  dead  all  the  time.  The 
court  then  told  him  that  Graham  had  ob- 
tained leave  of  absence  for  the  evening  before, 
noton  his  own  account,  but  forsickness  in  his 
family.  Baker  then  said  Graham  did  not 
want  to  try,  because  he  knew  Baker  would 
get  judgment  against  him  on  a  set-off;  tliat 
he  got  judgment  against  him  (Baker)  in  a 
case  tried  some  days  before,  and  wanted  to 
put  this  one  off  until  he  could  collect  said 
judgment  out  of  him  (Baker.)  During  the 
delivery  of  this  last  speech  the  court  again 
requested  Baker  to  desist  from  such  talk  be- 
fore the  jury,  stating  to  him  that  it  was  im- 
proper; but,  notwithstanding  the  court's 
protest,  he  continued  until  he  had  finished 
the  statement  as  above  given,  and  then  said: 


■  This  jury  will  have  to  be  governed  by  tba 
evidence  in  the  case,  as  sworn  from  the  wit- 
ness stand,  and  not  by  what  I  say  here.  I 
have  got  as  much  right  to  talk  as  yon  have. 
Court  is  not  in  session,  and  you  have  no  more 
power  than  I  have.'  The  court  then  arose, 
and  said  to  him  in  a  peremptory  manner  that 
he  m  ust  stop  that  sort  of  talk,  or  the  court 
would  be  called  to  order,  and  Baker  called  on 
to  show  cause  why  he  should  not  be  attached 
for  contempt.  Baker  then  started  out  of  the 
court-house,  saying  something  as  be  left, 
which  the  court  did  not  understand.  All  the 
above  occurred  about  from  five  to  seven  min- 
utes before  the  exact  time  court  was  to  be- 
gin business,  to  which  time  the  court  had 
taken  a  recess  on  suspending  business  the 
evening  before.  Graham  was  representing 
his  own  case,  and  neither  he  nor  his  son, 
who  was  his  partner,  was  present.  Baker 
demurred  to  the  rule  on  the  ground  that 
there  were  no  such  allegations  of  fact  therein 
as  to  require  him  to  answer,  or  as  to  make 
against  him  a  case  of  contempt,  or  a  case  to 
justify  this  proceeding  against  him.  As  to 
the  amendment  to  the  rule  above  set  forth 
he  says  that  the  charges  and  facts  therein  al- 
leged are  true.  But  in  explanation  of  them 
he  says  that  he  knew  he  would  be  wholly  un- 
able to  make  any  counter-showing  to  Graham 
&  Graham's  motion  for  a  continuance,  men- 
tioned in  said  rule,  because  he  knew  the 
facts  upon  which  said  motion  was  predicated 
were  susceptible  of  easy  proof,  and  he  knew 
that  Graham  &  Graham  would  continue  the 
case  because  E.  D.  Graham,  the  senior  mem- 
ber of  the  firm,  had  said  in  his  presence  that 
he  intended  to  continue  it,  and  for  this  rea- 
son respondent  knew  that  the  jurors  men- 
tioned would  nut  be'cbarged  with  the  trial  of 
the  case.  He  disclaims  having  any  object 
or  purpose  to  prejudice  the  case  of  plaintiffs, 
or  of  being  in  either  actual  or  constructive 
contempt  of  the  judge  or  the  court, — ^if,  un- 
der the  circumstances,  the  judge  could  be 
considered  a  court.  He  says  he  came  to  the 
court-house  to  learn  if  the  leave  of  absence 
granted  to  Graham  the  evening  before  on  ac- 
count of  sickness  in  his  family  had  been  ex- 
tended, and  the  case  continued,  as  it  after- 
wards was.  Baker  was  adjudged  guilty,  and 
sentenced  to  pay  a  fine  of  $25,  or  be  impris- 
oned two  days.  To  this  Judgment  he  except- 
ed." 

Baker  (ft  Heytoard;  for  plaintiff  in  error. 
T  W.  Harris,  Sol.  Gen.,  and  T.  W.  Akin,  for 
defendant  in  error. 

Blecklet,  G.  J.  The  official  report  of 
the  facts  is  prefixed  to  this  opinion.  The 
constitution  of  the  state  provides  that  the 
power  of  the  courts  to  punish  for  contempts 
shall  be  limited  by  legislative  acts.  This 
provision  has  been  in  every  constitution 
which  the  state  has  adopted  since  that  of 
1861,  and  was  in  that  also.  The  statute  on 
the  subject  (Code,  §  4711)  is  similar  to  the 
act  of  congress  passed  in  1831.  It  declares 
that  "the  power  of  the  several  courts  of  law 
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and  «qaity  in  this  state  to  issue  attacliments 
and  inflict  sumnaary  punishments  for  con- 
tempts of  court  slmil  not  extend  to  any  cases 
except  the  misbehavior  of  any  person  or  per- 
aons  in  the  presence  of  the  said  courts,  or  so 
near  thereto  as  to  obstruct  the  administration 
of  justice,  the  misbehavior  of  any  of  tlie  offi- 
cers of  said  courts  in  their  olBcial  transac- 
tions, and  the  disobedience  or  resistance  by 
any  oflBcer  of  said  courts,  party,  juror,  wit- 
ness, or  other  person  or  persons,  to  any  law- 
ful writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  said  courts."  The  conduct  im- 
puted to  Dr.  Baker  as  a  contempt  of  the  city 
court  of  Cartersvllle  toolc  place  in  the  court- 
room, during  the  time  appropriated  to  the 
regular  sitting  of  the  court,  at  September 
term,  1888,  but  in  the  recess  of  the  court  for 
necessary  rest  and  refreshment;  business  hav- 
ing been  suspended  the  previous  afternoon  or 
evening,  and  the  time  appointed  by  the  judge 
for  resuming  business  in  the  morning  not 
having  arrived  by  six  or  seven  minutes. 
The  matter  of  the  time  will,  perhaps,  be  put 
in  the  truest  light  by  saying  tliat,  the  pre- 
vious day's  work  having  been  concluded,  the 
court  adjourned  over  to  a  stated  hour  next 
morning,  and  the  misbehavior  occurred  from 
five  to  seven  minutes  before  the  recess  ex- 
pired. The  judge  had  arrived,  and  was  in 
attendance  for  the  purpose  of  resuming  and 
proceeding  with  judicial  business,  part  of 
which  was  to  conclude  an  unfinished  trial; 
Some  of  the  jurors  who  had  been  impaneled 
for  the  week  were  also  present.  Dr.  Baker, 
himself  a  suitor  in  the  court,  was  there  to 
inquire  about  or  look  after  his  case.  The 
plaoe  was  the  temple  of  justice,  the  time  was 
term-time,  and  the  business  in  contempla- 
tion by  the  judge,  jurors,  and  party  was  court 
business.  Dr.  Baker  then  and  there  entered 
upon  the  subject  of  his  case,  and  insisted  on 
d^ussing  it,  on  making  remarks  about  it  to 
the  judge,  and  in  the  presence  and  hearing 
of  the  jurors.  What  right  did  he  have  to  do 
ttiisif  the  court  was  not  in  session?  And 
what  right  did  he  have  to  do  it  in  an  im- 
proper manner  if  it  was  in  session?  It  was 
urged  in  argument  before  us  that  he  was 
merely  complaining  to  the  judge,  and  in  so 
doing  was  in  the  exercise  of  a  legal  right. 
But  what  law  confers  on  a  suitor  the  right 
to  converse  about  his  case  with  the  judge  out 
of  court?  Are  the  state's  judges  to  be  ques- 
tioned by  suitors  about  their  cases,  and  listen 
to  complaints,  elsewhere  tlian  in  court?  We 
think  not.  The  office  of  judge  would  be  in- 
tolerable to  the  holder,  and  degrading  to  the 
state,  were  the  incumbent  subjected  by  law 
to  personal  and  private  approach,  question- 
ing, and  harassment  at  the  will  of  anxious 
and  discontented  suitors.  The  only  place  for 
intercourse  with  a  judge  touching  business 
pending  in  court  is  the  place  where  the  court 
sits,  and  the  only  time  for  it  is  during  the 
sitting.  And  we  think  that  whenever  a 
Judge  of  the  city  court  is  in  the  court-room 
during  term,  and  a  suitor  there  calls  upon 
bim  to  deal  in  any  manner  with,  or  answer 


questions  concerning,  a  pending  case,  the 
court  is  in  session  respecting  that  case,  to  the 
extent  at  least  of  keeping  the  suitor  in  order 
in  discussing  it  or  making  remarlcs  about  it, 
and  that  any  misbehavior  of  the  party  then 
and  there  occurring  takes  place  in  the  pres- 
ence of  the  court,  within  the  spirit  and  mean- 
ing of  the  statute  above  recited.  Moreover, 
it  is  matter  of  necessity  that  the  court  shall 
be  deemed  in  session  throughout  the  term  for 
the  purpose  of  keeping  order  and  maintain- 
ing decorum  in  the  halls  of  justice.  The  or- 
derly assembling  of  the  court  for  the  transac- 
tion of  business  after  each  temporary  recess 
would  otherwise  be  impracticable.  If  the 
judge  had  to  scramble  with  a  mob  of  suitors 
or  others  to  reach  the  bench  every  morning, 
and  then  could  punish  none  of  them  for  the 
indignity  which  they  had  offered  the  law  and 
the  public  authority,  because  he  had  not  suc- 
ceeded in  formally  opening  the  court  for  the 
day's  business  before  he  was  insulted,  he 
would  soon  become  powerless  to  administer 
justice.  Of  what  avail  would  be  the  power 
of  protecting  the  court  against  contempt 
after  the  judge  actually  seated  himself  on  the 
bench,  if  while  attending  in  the  court-room 
for  the  purpose  of  so  seating  himself  he  could  - 
not  command  order  and  enforce  it  by  sum- 
mary punishment?  To  the  end  that  there 
may  be  a  court  held  at  all  it  is  necessary  that 
the  judge  shall  have  the  sanctity  of  the  law's 
majesty  about  him  while  he  waits  officially 
in  the  temple  of  justice,  both  before  and  after 
each  dally  session.  The  court  is  notdissolved 
by  a  mere  recess;  and  misbehavior  affecting 
public  justice,  in  the  court-house,  and  in  the 
immediate  presence  of  the  judge,  especially 
by  ft  suitor,  is  misbehavior  in  presence  of  the 
court,  and  may  be  punished  summarily  as  a 
contempt  of  court.  In  State  v.  Garland.  25 
La.  Ann.  532,  an  attorney  who  r^id  abusive 
language  towards  a  member  of  the  court,  and 
committed  an  assault  upon  his  person  during 
a  recess,  and  in  the  court-room,  under  the 
pretext  of  resenting  what  he  had  said  or  done 
when  on  the  bench,  was  adjudged  guilty  at 
a  contempt  of  court,  and  punished  accord- 
ingly. The  report  in  that  case  states  that 
the  court  had  not  adjourned,  and  in  the  pres- 
ent case  it  is  not  expressly  declared  in  the 
record  that  the  court  had  adjourned  the  pre- 
vious evening  or  afternoon,  but  we  take  it 
for  granted  that  it  had  done  so,  as  that  is  the 
usual  course  of  business.  We  think,  how- 
ever, that  necessary  adjournments  from  day 
to  day  are  but  recesses  in  the  sittings,  and 
that  when  the  judge  returns  to  the  court- 
room to  resume  business  the  court  at  once 
has  "a  presence,"  and  that  disorder  then  and 
there  committed  affecting  the  public  justice 
or  business  of  the  court  is  misbehavior  in 
presence  of  the  court.  This  precise  question 
is  not  distinctly  determined  in  the  authorities 
which  we  have  examined,  and  we  have  looked 
into  very  many  referred  to  by  Bapalje  on 
Contempts;  3  Amer.  &  £ng.  Cyclop.  Law, 
777 ;  15  Cent.  Law  J.  42;  12  Amer.  Dec.  178, 
notes  to  Clark  v.  People.    The  city  court  of 
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Cartersville,  by  its  organic  law,  (Acts  I884-8&I 
p.  487.)  has  the  same  power  to  punish  con- 
tempts as  the  superior  courts  of  the  state. 
The  punishment  inflicted  was  very  moderate, 
being  a  fine  of  $25,  with  the  alternative  of 
imprisonment  two  days  in  the  event  of  non- 
payment. That  the  misbehavior  merited 
this  measure  of  punishment  there  can  be  no 
doubt.  The  com  plaining  suitor,  when  warned 
tliat  he  was  out  of  order,  persisted  in  discuss- 
ing his  case,  and  closed  by  defying  the  judge, 
saying  to  him:  "I  have  got  as  much  right  to 
talk  as  you  have.  Court  is  not  in  session, 
and  you  liave  no  more  power  than  I  liave." 
He  needed  to  be  taught  his  true  position  as 
a  suitor  at  the  bar  of  public  justice,  and,  as 
he  would  not  listen  to  admonition  and  remon- 
strance, the  court  instructed  him  in  the 
proper  manner.    Judgment  affirmed. 


(82  Oa.  T70) 


BtrSSELL  «.  Napieb. 


(Supreme  Court  of  QeoTQ\a.    Hay  18, 1889.) 
Wats— BviDBNOB— tasiauoTiONS. 

1.  A  floding  that  complainant  is  not  entitled  to 
a  way  by  prescription  Is  warranted,  when  the 
weight  of  evtdenoe  is  that  the  way  has  not  been 
kept  in  repair  by  complainant;  that  the  original 
road-bed  has  not  been  used  for  the  length  of  time 
prescribed  by  statute,  and  that  trees  have  been 
allowed  to  fall  across  the  road,  and  lie  there,  an- 
otiier  way  around  them  being  used. 

8.  Where  oomplainant  claims  a  way  by  necessity 
over  certain  land,  evidence  that  he  has  bought 
other  land,  and  made  a  way  thereon  to  the  pnbUc 
road,  which  there  Is  some  evidence  is  better  than 
the  way  in  controversy,  is  admissible,  and  war- 
rants a  finding  that  the  way  claimed  is  not  a  way 
of  necessity. 

S.  Where  the  whole  theory  of  a  bill  Is  that  com- 
plainant, by  express  contract,  pnrohased  a  right 
of  way  of  defendant,  which  the  latter  denies,  fail- 
ure to  instmot  as  to  whether  complainant  is  enti- 
tled to  the  way  as  appurtenant  to  land  purchased 
by  hint  of  defendant  is  not  error. 

Error  from  superior  court,  Catoosa  county; 
Fain,  Judge. 

•  W.  H.  Payne  and  McCuUshm  A  Shumate, 
for  plaintiff  in  error.  B.  J.  MeCamy,  for 
defendant  in  error. 

Simmons,  J.  Russell  filed  bis  bill  against 
Napier,  on  January  12, 1887.  alleging  that 
in  December,  1878,  he  purchased  from  de- 
fendant a  certain  tract  of  land,  together  with 
the  right  to  the  free  and  uninterrupted  use 
of  a  private  road  lending  from  the  tract  into 
a  public  road.  For  the  land  and  for  the  use 
of  this  way  he  paid  defendant  $400  at  the 
time  of  the  purchase,  but  defendant  made  him 
no  deed  then  to  the  land,  but  it  was  agreed 
at  the  time  that  defendant  should  make  a 
deed  to  the  land  and  right  to  the  use  of  the 
way  as  soon  as  defendant  obtained  a  deed. 
The  land  which  complainant  purcliased  did 
not  lie  on  any  public  road,  and  the  right  to 
the  private  way  was  included  in  its  sale,  and 
was  a  part  of  the  consideration  of  the  pay- 
ment made  by  complainant,  there  being  no 
other  way  leading  from  the  land  to  the  pub- 
lic road  except  the  one  purchased.  Defend- 
ant had  purchased  the  land  which  he  sold 
complainant  and  an  adjoining  lot,  Na  268, 


at  a  sale  made  by  the  administrator  of  T.  T. 
Napier,  prior  to  the  sale  by  defendant  to 
complainant.  Lot  268,  through  which  the 
private  way  in  question  runs,  adjoins  tlie 
land  purchased  by  complainant,  and  lies  be- 
tween it  and  the  public  road,  and  the  private 
way  mentioned  bad  been  located  where  ocMn- 
plainant  claims  the  right  to  use  it  for  a  long 
time  prior  to  the  pnrcliase  mentioned,  and 
has  been  used  as  a  way  from  the  land  bought 
by  complainant  to  the  public  road  by  T.  T. 
Napier  and  those  owning  the  land  throaglk 
which  it  passes.  The  land  pnrohased  by 
complainant,  and  also  lot  268,  had  been 
owned  for  a  long  time  before  bis  death  by 
T.  T.  Napier,  and  defendant  still  owns  lot 
268.  The  private  way  in  question  waa 
pointed  out  to  complainant  by  defendant  as 
the  way  which  oomplainant  was  to  have  the 
right  to  use,  in  the  event  he  purchased  the 
land,  at  the  time  he  did  so  purchase,  and 
complainant  refused  to  boy  the  land  until  the 
right  to  the  use  of  the  way  was  included  in 
the  sale,  and  complainant  would  not  have 
purchased  without  such  right.  After  com- 
plainant had  bought  the  land  and  the  right 
to  use  the  way  he  went  into  possession  of 
the  land,  and  commenced  to  use  the  way  so 
purchased,  to- wit,  about  the  28th  of  Decem- 
ber, 1878.  He  has  remained  in  possession  of 
the  land,  and  is  still  in  possession  of  it,  and 
he  used  the  way  continuously,  uninterrupt- 
edly, etc.,  up  to  March  22,  1886,  when  de- 
fendant, witliout  authority  of  law  and  con- 
trary to  the  contract,  closed  it  up  by  build- 
ing a  fence  across  it  on  lot  268,  and  It  Is  still 
closed  by  said  fence.  This  act  of  defendast 
has  forced  complainant  to  travel  toand  from 
the  public  road  over  another  way,  which  ia 
much  further  and  rougher  than  the  way 
which  has  been  closed  by  defendant  De- 
fendant lived  on  the  adjoining  lot  all  the 
time  that  complainant  was  in  possession  of 
the  land  bought  by  him,  and  at  no  time  made 
objection  to  the  use  by  complainant  of  the 
way  first  above  mentioned,  but  always  recog^ 
nized  that  complainant  had  the  right  to  use 
it.  Defendant  made  no  deed  to  oomplainant 
until  November  29, 1880,  when  he  bad  a  deed 
prepared  and  signed,  in  which  he  conveyed 
the  land  only.  Complainant  refused  to  ac- 
cept this  deed,  because  it  did  not  include  the 
right  to  the  use  of  the  way,  and  defendant 
then  admitted  that  it  had  been  agreed  that 
this  right  should  be  included,  and  said  it  bad 
been  omitted  by  oversight,  and  that  he  did 
not  have  time  to  have  another  deed  drawn, 
but  insisted  that  oomplainant  should  take  the 
deed  already  prepared,  and  in  a  short  time 
he  would  execute  to  complainant  a  convey- 
ance of  the  right  to  use  the  way.  Believing 
that  he  would  do  this,  complainant  accepted 
the  deed.  He  has  demanded  of  defendant 
such  a  conveyance,  and  defendant  refuses  to 
comply  with  his  contract,  and  has  closed  the 
way  up.  The  way  in  question  is  necessary 
for  the  proper  enjoyment  of  the  land  pur- 
chased, and  for  deprivation  of  It  complainant 
cannot  be  compensated  in  damages,  ete. 
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The  bill  prays  that  defendant  be  compelled  to 
execute  to  complainant  a  conveyance  to  the 
use  of  the  way,  and  that  free  use  of  the  same 
be  decreed  to  be  in  complainant,  for  general 
relief,  etc.  The  defendant  answered  the  bill, 
and  denied  every  material  allegation  therein. 
He  positively  denied  that  there  was  any  con- 
tract made  between  him  and  the  complain- 
ant for  the  purchase  of  the  right  of  way  over 
his  land,  which  adjoined  the  land  purchased 
by  the  complainant.  The  only  thing  agreed 
on  between  them  alx>ut  his  right  of  way  was 
that  he  agreed  to  allow  the  complainant  to 
use  the  right  of  way  until  he  (the  defendant) 
desired  to  clear  up  the  land.  In  that  event 
the  road  was  to  be  dosed.  On  the  trta)  of 
the  case  the  Jury  returned  a  verdict  for  the 
defendant.  The  complainant  made  a  motion 
for  a  new  trial  on  the  several  grounds  stated 
therein,  which  motion  was  overruled,  and  he 
excepted. 

1.  It  will  be  observed,  by  reading  the  syn- 
opsis of  the  complainant's  bill,  that  the  way 
in  controversy  in  this  case  was  claimed  by 
the  complainant  upon  three  grounds:  (1)  By 
contract  of  purchase;  (2)  by  prescription; 
and  (8)  as  a  way  of  necessity.  It  is  insisted 
by  the  plaintiff  in  error  that  the  verdict  was 
contrary  to  the  evidence.  We  have  read  the 
evidence  sent  up  in  the  record,  upon  the 
qaestion  of  the  purchase  of  the  right  of  way, 
and  while  it  is  conflicting  the  jury  seem  to 
have  believed  the  defendant  and  his  wit- 
nesses in  preference  to  the  complainant  and 
his  witnesses.  Tiie  court  below  was  satis- 
fied with  the  verdict,  and  we  will  not  dis- 
turb it. 

2.  The  same  may  be  said  as  (o  the  second 
ground,  to-wit,  that  he  was  entitled  to 
the  way  by  prescription.  Evidence  was  in- 
troduced by  both  parties  upon  this  point. 
It  was  conflicting  as  to  the  length  of  time  the 
road  had  been  used,  and  as  to  whether  it  had 
been  kept  in  repair  by  the  complainant  as  re- 
quired by  law.  The  weight  of  testimony 
seems  to  be  that  it  was  not  kept  in  repair  by 
the  complainant,  and  that  the  original  road- 
bed was  not  used  for  the  length  of  time  pre- 
scribed by  the  statute;  that  trees  were  al- 
lowed to  fall  across  the  road,  and,  instead  of 
catting  them  off,  another  way  around  the 
trees  was  used;  and  we  think  there  was  snf- 
ficient  evidence  on  this  point  to  authorize  the 
Ending  of  the  jury. 

8.  The  complainant  also  claimed  the  way 
as  one  of  necessity.  Upon  this  point  the  ev- 
idence showed  that  Uie complainant  had  pur- 
chased other  land  from  Mrs.  Wooten,  and 
made  a  road  over  this  land  to  the  public  road, 
which  according  to  some  of  the  evidence  was 
a  better  way  than  the  one  in  controversy. 
The  plaintiff  in  error  objected  to  this  evi- 
dence, and  assigns  error  therein  in  the  third 
and  foarth  grounds  of  the  motion.  We  do 
not  think  it  was  error  to  admit  this  testi- 
mony. If  the  complainant  had  putobased 
other  land,  and  made  a  way  over  it  to  the 
public  road,  then  the  original  road  (the  one 
in  controversy)  would  no  longer  be  a  way  of 


necessity.  The  new  road  would  destroy  the 
old  one  as  a  way  of  necessity  A  person  is 
not  allowed  to  claim  a  road  over  another's 
land  as  a  road  or  way  of  necessity,  when  he 
has  or  can  have  a  road  over  his  own  land. 
Washburn,  in  his  work  on  Easements  and 
Servitudes,  (page  235,  3d  Ed.,)  says:  "And 
so  limited  is  the  right  of  way  of  necessity  in 
respect  to  its  duration,  that,  though  it  re- 
mains appurtenant  to  the  land  in  favor  of 
which  it  is  raised  so  long  as  the  owner  there- 
of has  no  other  mode  of  access,  yet  the  mo- 
ment the  owner  of  such  a  way  acquires,  by 
purchase  of  other  land  or  otherwise,  a  way 
of  access  from  a  highway  over  his  own  land 
to  the  land  to  which  the  way  t>elongs,  the 
way  of  necessity  is  at  an  end;  or,  in  other 
words,  a  way  of  necessity  ceases  as  soon  as 
the  necessity  ceases.  The  necessity  limits  the 
duration  of  the  grant,  and  this  applies  as  well 
to  a  subsequent  owner  of  the  estate  to  which 
such  way  attaches  as  to  the  first  grantee  in 
whose  favor  it  was  originally  raised.  It  is 
not  enough  that  it  continues  to  be  a  way 
of  convenience,  if  it  ceases  to  be  indispensable 
as  a  means  of  access  to  the  land."  There 
was  therefore  np  error  in  allowing  the  de- 
fendant to  prove  that  the  complainant  bad 
made  another  road  over  this  land  equally  as 
good  as  the  one  in  controversy,  and  npon 
this  evidence  the  jury  was  authorized  to  find 
that  the  road  in  controversy  was  not  a  way 
of  necessity.  This  disposes  of  the  complaint 
in  -the  sixth  ground,  as  to  the  prescriptive 
right  of  the  oomplainant,  and  of  the  com- 
plaint in  the  seventh  ground,  of  the  charge 
of  the  court  as  to  the  new  road  and  way  o£ 
necessity. 

4.  Complaint  is  made  in  the  fifth  ground 
that  the  court  failed  to  charge  as  to  whether 
the  complainant  was  entitled  to  the  way- 
claimed  by  him  as  appurtenant  to  the  land 
he  purchased  from  the  defendant,  and  as  to 
whether  the  way  passed  under  the  deed  to 
the  complainant.  We  have  carefully  read 
the  allegations  in  the  bill  of  the  complaint, 
and  we  do  not  find  that  this  question  was 
made  therein.  That  part  of  the  bill  which 
counsel  for  the  plaintiff  in  error  claimed 
makes  this  point  does  not  do  so,  in  our  opin* 
ion.  It  is  simply  a  reiteration  of  an  express 
contract  of  purchase  of  this  right  of  way; 
and  the  court  was  right,  therefore,  in  not 
charging  upon  that  point  in  the  case,  even 
if  be  had  been  requested  to  do  so  in  a  legal 
manner.  The  whole  theory  of  the  complain- 
ant's bill  was  that  by  express  contract  he 
purchased  the  right  of  way  over  the  defend- 
ant's land.  As  said  before,  this  was  denied 
by  the  defendant,  and  the  greatest  portion 
of  the  evidence  adduced  on  the  trial  was  upon 
this  point.  The  jury  found  that  there  was 
no  such  contract,  and  also  found  that  it  was 
not  the  intention  of  the  parties  that  the  right 
of  way  over  the  defendant's  land  should  pass 
nnder  the  deed.  Having  found  this  fact,  it 
would  have  been  useless  for  the  court  to 
have  submitted  this  pointtothejoiy.  Judg- 
ment a£Brmed. 
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Atwooo  et  al.  v.  Shenandoah  Yai..  B. 
Go.  et  al. 

(Supreme  Count  of  Appeal*  of  Vtrvtnicu  April 

RkiLROist  CoxPAjnvs— BoKDS— B4UITT— PBAonca 
— DBPO8IT10H8. 

1.  The  S.  V.  Railroad  Company  had  power  under 
its  charter  to  borrow  money,  issue  oertiflcates,  and 
mortgage  its  property  as  security  therefor.  It  ez- 
ecuteo  a  mortgage  to  a  trustee,  conveying  all  its 
line  of  road  then  and  thereafter  to  be  constructed, 
to  he  a  continnlng  security  without  preferences 
for  such  bonds,  not  exceeding  $16,000  per  mile  of 
road,  as  should  be  issued.  Bonds  were  issued  and 
sold  to  the  extent  allowed  by  the  mortgaga  The 
company  decided  afterwards  to  extend  the  line,  but 
determined  that  the  expense  would  exceed  $15,000 
per  mile.  Accordingly  the  stockholders  authorized 
a  general  mortgage  to  be  made,  covering  the  whole 
line  of  road,  to  secure  bonds  to  an  amount  not  ex- 
ceeding $36,000  per  mile.  It  was  determined  to  re- 
tire the  first  mort^we  bonds,  if  possible,  and  can- 
cel the  mortgage.  The  directors  were  also  author- 
ised to  continue  the  Issue  of  bonds  under  the  first 
mortgage,  but  the  trustee  was  required  to  set  apart 
out  of  the  general  mortgage  bonds  an  amount  equal 
to  the  outstanding  first  mortgage  bonds,  unless  the 
latter  should  already  have  oeen  acquired  by  ex- 
oliange.  In  whi<di  event  the  first  mortgage  was  to 
be  canceled.  After  the  execution  of  the  general 
mortgage,  $1,560,000  of  first  mortgage  bonds  were 
issued,  and  deposited  with  the  trustee,  that  being 
the  amount  authorized  by  the  mortgage  at  $15,000 

E»r  each  mile  of  the  proposed  extension,  to  be  de- 
vered  as  the  extension  should  be  completed.  A 
prospectus  was  issued,  showing  that  of  the  gen- 
eral mortgage  bonds  enough  would  be  retain^  to 
retire  outstanding  bonds,  leaving  a  specified 
amount,  which  would  be  entitled  to  share  in  the 
security  of  the  first  morteage  to  the  extent  of 
$1,560,000  of  bonds  depositedmth  the  trustee  as  col- 
lateral to  the  general  mortgage.  Vhe  bonds  were 
negotiated  by  means  of  this  prospectus,  one  of  the 
inducements  to  purchasers  being  the  security  af- 
forded by  the  deposit  of  the  $1,560,000  of  bonds. 
Held,  that  the  issue  of  said  last-mentioned  bonds 
was  authorized,  and  did  not  violate  the  rights  of 
the  holders  of  tne  other  first  mortgage  bonds,  and 
Uiat  the  general  mortgage  bondholders  were  en- 
titled to  snare  in  the  security  of  the  first  mortgage 
to  the  extent  of  $1,660,000. 

3.  Though  the  S.  V.  C!o.  was  first  incorporated 
by  the  state  of  Virginia,  and  its  charter  afterwards 
confirmed  and  similar  powers  given  it  in  the 
states  of  Maryland  and  West  Virginia  by  legisla- 
tion of  the  latter  states,  it  was  still  a  separate  cor- 
poration in  each  state,  and  statutes  of  the  latter 
two  states,  limiting  the  indebtedness  of  a  corpo- 
ration to  the  amount  of  its  capital  stock,  would  not 
render  void  the  bonds  in  question  though  issued  in 
excess  thereof,  if  valid  in  Virginia. 

8.  Even  if  the  issue  of  the  $1,560,000  of  first 
mortgage  bonds  could  be  considered  as  causing  an 
indebtedness  exceeding  the  limit  of  $25,000  per 
mile,  the  first  mortgage  bondholders  could  not  be 
prejudiced  thereby,  and  the  holders  of  the  later 
bonds  could  waive  the  restriction,  which  was  for 
their  sole  benefit. 

4.  Though  the  $1,560,000  of  bonds  were  never 
wrtified  by  the  trustee  as  the  mortgage  provided, 
tbey  would  not  be  void  for  that  reason,  as  they 
need  not  have  been  certified  for  the  purpose  of  af- 
fording security  for  the  general  mortgage  bond- 
holders, and,  if  necessary,  equity  could  compel  the 
tmstee  to  perform  his  duty,  or  could  disregard  the 
omission  under  the  rule  that  "equity  will  consider 
that  done  which  in  good  conscience  ought  to  be 
done." 

5.  C.  ft  Ca,  the  financial  agents  of  the  S.  V.  Co., 
when  the  general  mortgage  bonds  were  placed  on 
the  market  negotiated  them  for  the  company,  on 
commission.  The  price  of  the  bonds  was  fixed  by 
the  S.  V.  Co.,  and  tney  were  sold  by  C.  &  Co.,  who 
used  entire  good  faith.  A  syndicate  with  which 
the  meml>ers  of  the  firm  of  C.  &  Co.  were  connect- 
ed purchased  a  large  portion  of  the  bonds.    The 


proceeds  were  paid  to  the  S.  V.  Co.,  and  used  In 
the  construction  of  its  road.  Held,  that  the  fidu- 
ciary relationship  Iwtween  C.  &  Ca  and  the  cor> 
poration  did  not  invalidate  the  ptirohase  made  by 
the  syndicate. 

0.  A  supplemental  bill  seekinfr  no  discovezy,  lU- 
leging  no  new  matter,  and  making  no  issue  save 
as  to  the  validity  of  a  debt  induded  in  a  master's 
report,  which  could  be  disposed  of  by  exception, 
is  improper,  and  should  be  rejected. 

7.  Under  Code  Va.  1878,  o.  178,  i  86,  providing 
that  a  deposition  in  a  suit  in  equity  maybe  read  9 
returned  before  the  hearing,  thougn  after  an  inter- 
looatory  decree,  if  it  refers  to  a  matter  not  adjudged 
by  such  Interlocutory  decree,  as  weU  as  under  the 
general  rules  of  chancery  practice,  a  master  may, 
in  his  discretion,  take  the  depositions  of  witnesses, 
though  he  has  once  closed  the  taking  of  testimony, 
and  madenp  the  draft  of  his  report,  the  case  being 
a  oompUoated  one.  In  which  ft  is  impossible  to 
know  definitely  what  testimony  is  necessair  until 
that  fact  is  developed  by  the  examination  of  other 
witnesses. 

HiNTON,  J.,  dissenting. 

Appeal  from  circuit  conrt  of  city  of  Boa- 
nolie;  Henbt  E.  Blaib,  Judge. 

The  Shenandoah  Valley  Baliroad  Company 
waa  incorporated  under  the  laws  of  the  state 
of  Virginia,  and  given  geneoil  powers  to 
construct  a  railroHd  through  the  state,  etc. 
Subsequently  like  privileges  were  conferred 
by  the  states  of  West  Virginia  and  Maryland 
by  difiFerent  acts  of  the  legislature  of  each 
state.  Ditferent  mortgage  were  executed 
by  the  corporation  to  secure  various  bonds, 
the  Fidelity  Insurance,  Trust  &  Safe- Deposit 
company  being  trustee  in  all  of  them,  and 
default  being  made  in  the  payment  of  the 
bonds  the  trustee  filed  this  bill  for  a  foreclos- 
ure.  A  receiver  was  appointed  and  the  canse 
was  referred  to  a  master,  who  reported.  The 
court  held  that  the  bondholders  under  a  gen- 
eral mortgage  were  entitled  to  share  in  the 
security  of  tlie  first  mortgage  to  the  extent 
of  $1,560,000,  the  amount  of  first  mortgage 
blinds  deposited  with  the  trustee  as  collateral 
security  for  the  payment  of  the  general  mort- 
gage bonds,  (the  amount  so  deposited  is 
sometimes  erroneously  referred  to  in  the  rec- 
ord as  81,545,000,  owing  to  a  miscalculation 
in  the  number  of  miles  of  road  built  with  the 
proceeds  of  the  general  mortgage  bonds,  as 
explained  in  the  opinion,)  and  on  the  24th day 
of  December,  1887,  decreed  a  foreclosure, 
etc.  Various  bondholders  beciirae  parties  by 
petition  pending  the  suit,  and  the  first  mort- 
gage bondholders  appeal.  Another  decree 
was  rendered  in  April,  1888,  from  which 
other  parties  appealed,  but  the  questions 
arising  thereon  are  treated  in  a  separate 
opinion.  Insurance  Co.  t.  Bailroad  Co., 
post,  759. 

Joseph  Leedom,  Chas.  L.  Lamberton,  and 
WilHam  W.  «6  B.  T.  Crump,  for  appel- 
lants.  Wm.  J.  Robertson  and  John  O.  Bui' 
litt,  for  the  trustee,  appellee.  Camm  Pat- 
teson  and  William*  &  Boultoare,  for  the 
general  mortgage  landholders,  appellees. 

BioHABDsoN,  J.  This  is  a  case  of  far 
more  than  ordinary  importance,  and  in  thf 
investigation  of  the  complicated  questions 
involved  tbi4  court  has  been  favored  with 
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^borate  'argntnents,  written  and  oral,  of 
eminent  counsel,  at  home  and  from  abroad, 
in  which  the  claims  of  the  respective  con- 
testants have  all  been  discassed  with  con- 
summate skill  and  ability.  In  this  opinion 
we  have  no  concern  with  the  questions  de- 
cided by  the  coart  below  in  its  decree  of 
April.  1888,  as  those  questions  will  be  treat- 
ed and  decided  in  separate  opinions.  We  are 
therefore  restricted  in  this  opinion  to  the 
consideration  of  the  questions  decided  in  the 
decree  of  the  court  below  of  December  24, 
1887,  by  which  the  1,560  flrst  mortgage 
bonds  here  in  controversy  were  declared  to 
be  valid  outstanding  obligations  of  the  Shen- 
andoah Valley  Bailroad  Company,  issued  un- 
der and  in  pursuance  of  the  terms  of  said 
company's  first  mortgage  of  April  1,  1880, 
and  properly  delivered  to  and  now  held  by 
the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company  as  trustee  in  said  company's  gen- 
eral mortgage  of  April  5.  1881,  as  collateral 
security  for  lj,he  bonds  issued  under  and  in 
pursuance  of  the  terms  of  said  general  mort- 
gage, and  now  so  held  by  the  appellees,  the 
general  mortgage  bondholders.  But  before 
proceeding  to  consider  this  question,  we 
must  first  dispose  of  two  preliminary  ques- 
tions of  practice. 

1.  It  is  objected  that  the  circuit  court  erred 
In  refusing  to  permit  the  appellants,  the 
Bist  mortgage  bondholders,  to  file  their  sup- 
plemental bill,  which  bill  was  for  the  flrst 
time  tendered  and  leave  asked  to  Qleit  at  the 
terra  in  which  the  decree  complained  of  was 
rendered,  and  just  as  the  argument  in  the 
cause  was  about  to  commence.  From  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord we  are  clearly  of  opinion  that  the  objec- 
tion is  without  merit.  The  order  of  account 
made  in  the  cause  on  the  11th  of  May,  1885, 
was  for  the  express  purpose,  as  shown  on 
its  face,  of  clearly  ascertaining  the  rights  of 
the  respective  classes  of  the  creditors  of  the 
Sbenandoah  Valley  Bailroad  Company  "to 
satisfaction  out  of  its  property  and  effects, 
and  the  amount  due  or  to  become  due  to  said 
classes  respectively. "  Hence  the  master  was 
directed  to  take,  among  others,  an  account 
"of  the  amounts  due  or  hereafter  to  become 
doe  undei  the  respective  trust-deeds  or  mort- 
gages which  have  been  made  by  said"  Shen- 
andoah Valley  Railroad  Company,  "and 
which  have  not  been  released  or  satisfied, 
showing  the  relative  rights  and  priorities 
and  the  property  included  In  or  conveyed  by 
said  deeds  respectively."  The  taking  of  tes- 
timony under  this  order  was  commenced  on 
the  26th  of  February,  1886,  and  was  contin- 
ued from  time  to  time  until  the  I2th  of 
March,  1887,  the  counsel  for  appellants  (first 
mortgage  bondholders)  being  present  and 
participating  on  each  occasion  in  the  exam- 
ination of  witnesses,  and  introducing  wit- 
nesses on  behalf  of  their  clients.  And,  as 
already  stated,  in  the  progress  of  taking  this 
testimony,  counsel  for  the  flrst  mortgage 
bondliolders,  the  appellants,  applied  to  the 
trustee  company,  the  sole  plaintiff  in  the 


suit,  to  be  formally  recognized  of  record  as 
counsel  by  it  as  trustee,  and  to  be  permitted 
to  appear  in  the  trustee's  name  in  order  to 
protect  the  interests  of  their  clients,  the  first 
mortgage  bondholders.  The  request  was 
very  properly  refused,  and  for  the  obvious 
reasons — First,  that  it  involved  the  surren- 
der, in  part,  at  least,  of  the  plain  right  and 
duty  of  the  trustee  company,  a  common  trus- 
tee in  both  the  flrst  and  general  moi-tgages, 
to  conduct  the  suit  for  the  protection  of  the 
interests  of  all  parties  secured  by  both  mort- 
gages; and,  second,  because  to  grant  the  re> 
quest  would  be,  in  effect,  to  displace  its  own 
counsel,  which  it  had  no  occasion  for  doing; 
at  the  same  time,  however,  expressing  the 
opinion  that  doubtless  the  court  would  rec- 
ognize the  counsel  of  individual  bondholders 
should  they  appear  and  so  desire. 

Afterwards,  at  the  December  term,  1886, 
the  appellants,  (flrst  mortgage  bondholders,) 
upon  presenting  their  petitions  to  be  admitted 
as  parties  plaintiff,  were  allowed  to  flle  them, 
and  the  original  plaintiff,  the  Fidelity  Insur-. 
ance.  Trust  &  Safe-Deposit  Company,  was 
given  until  the  15th  of  January,  1887,  to 
answer  the  same;  and  at  the  same  tierm  leave 
was  given  Lewis  C.  Clark,  a  general  mortgage 
bondholder,  to  flle  his  petition  asking  to  be 
admitted  as  a  party  defendant,  and  leave  was 
given  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company  and  the  said  petitioning 
flrst  mortgage  bondholders  to  answer  it. 
This  action  on  the  part  of  Lewis  C.  Clark,  it 
is  clear,  was  induced  by  the  action  of  said 
first  mortgage  bondholders,  for  in  his  peti- 
tion, which  was  presented  on  bis  own  behalf 
and  on  behalf  of  the  other  geijeral  mortgage 
bondholders,  he  says  that  he  had  not  previous- 
ly applied  to  be  made  a  technical  party  to  the 
suit,  because  he,  in  common  with  the  other 
bondholders  of  his  class,  and  also  the  first 
mortgage  bondholders,  had  been  represented 
by  counsel,  with  the  assent  of  the  plaintiff, 
the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company,  in  the  proceedings  in  the  suit; 
but  that,  inasmuch  as  sundry  flrst  mortgage 
bondholders  had  filed  their  petitions  to  be 
made  parties  plaintiff,  to  protect  their  inter- 
ests, which  were  in  conflict  with  the  interests 
of  the  general  mortgage  bondholders,  it  was 
manifestly  proper  that,  if  they  should  be  ad- 
mitted as  parties  plaintiff,  he,  on  his  own  be- 
half, and  on  behalf  of  the  other  general  mort- 
gage bondholders,  should  be  admitted  as  de- 
fendants, and  in  his  petition,  stating  that 
the  1,560  bonds  were  then  uncertifled  by  the 
trustee,  asked  that  it  should  be  required  to 
certify  them  and  deliver  them  to  the  general 
mortgage  bondholders.  In  their  answers  to 
this  petition  of  Lewis  C.  Clark,  a  general 
mortgage  bondholder,  the  flrst  mortgage 
bondholders  show  that  the  ground,  and  the 
only  ground,  on  which  they  based  their  ap- 
plication to  be  admitted  as  parties  plaintiff 
was  their  claim  that  the  deposit  of  the  1,560 
first  mortgage  bonds  with  the  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Company, 
trustee,  as  security  for  the  general  mortgage 
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boDdholdeTB,  was  unauthorized  and  illegal, 
and  that  the  trustee  company  bad,  in  its  bill, 
taken  a  position  in  reference  to  said  bonds 
adverse  to  the  interest  of  the  first  mortgage 
bondholders;  and  they  ask  that  the  applica- 
tion of  Lewis  C.  Clark  that  the  trustee  of  the 
first  mortgage  be  required  to  sign,  certify, 
and  deliver  these  1,560  bonds  to  the  general 
mortgage  bondholders  be  stricken  out  as  ir- 
relevant and  impertinent,  and  then  add  "that 
the  question  as  to  the  validity  of  these  bonds 
is  one  of  the  main  issues  in  the  cause  raised 
under  the  pleadings  and  testimony  taken  and 
passed  upon  by  the  master  commissioner  in 
his  findings,  who  holds  the  said  bonds  to  be 
invalid ;  all  of  which,  at  and  before  the  fil- 
ing of  said  petition,  was  well  known  to  the 
solicitor  of  the  petitioner. "  When  this  an- 
swer was  filed  all  the  testimony  in  the  cause 
was  in,  and  the  master  (before  part  of  that 
testimony  was  taken)  had  made  up  and  sub- 
mitted to  counsel,  as  already  stated,  the  rough 
draft  of  his  report,  in  which  these  1,560  bonds 
were  held  to  be  invalid;  but  the  petitions 
'filed  as  aforesaid  to  be  admitted  as  parties 
plaintiff  or  defendant  had  not  then  been  act- 
ed on,  and  were  not  acted  on  until  the  26lh 
day  of  July,  1887,  when  the  petitioners  were 
all  admitted  as  parties  plaintiff  or  defendant. 
Thus  it  is  seen  that  the  first  mortgage  bond- 
holders, relying  on  the  report  of  the  master, 
made  up  before  all  the  evidence  now  in  the 
record  was  taken,  were  disposed,  not  only  to 
spurn  as  irrelevant  and  impertinent  the  peti- 
tioning request  of  Lewis  C.  Clark,  a  general 
mortgage  bondholder,  that  the  trustee  be  re- 
quired to  certify  and  deliver  the  1,560  txinds 
to  the  general  mortgage  bondholders,  but 
they  directly  affirm  that  the  validity  of  these 
bonds  Is  amain  question  at  issue  in  tlie  cause, 
and  has  been  passed  on  by  the  master  ad- 
versely to  the  general  mortgage  bondholders. 
It  is  a  doctrine  too  familiar  to  need  the  cita- 
tion of  authorities  that  a  party  may  always 
except  to  a  commissioner's  repoit  upon  the 
ground  that  a  debt  or  claim  which  is  invalid 
baa  been  reported  as  valid,  or  that  a  valid 
claim  has  been  reported  as  Invalid.  Indeed, 
it  was  upon  the  last-named  ground  that  the 
general  mortgage  bondholders  in  this  case  ex- 
cepted to  the  rei>ort  of  the  master,  and,  a 
question  being  thus  properly  raised  under 
the  pleadings  and  evidence  in  the  cause,  the 
circuit  court  at  the  hearing  entertained  and 
passed  npon  the  question  so  presented,  and 
rightfully  presented,  for  its  consideration  and 
decision.  And  we  are  bound  to  conclude 
that  this  was  the  view  taken  by  the  learned 
counsel  for  the  first  mortgage  bondholders, 
or  else,  we  apprehend,  they  would  at  the  Ju- 
ly term,  1887,  when  they  were  first  admitted 
as  parties  plaintiff  of  record,  have  asked  to 
change  their  position  from  that  of  plaintiffs 
to  defendants,  and  to  be  permitted  to  file  a 
cross-bill.  .  !Nor  did  they,  when  so  admitted 
as  plaintiffs,  even  move  to  suppress  any  of 
the  evidence  in  the  cause,  and  it  all  was  then 
in.  The  reason  is  obvious.  They  were  then 
testing  and  relying  upon  the  already  made 


up  report  of  the  master  Id  their  bvor,  and 
chose  to  be  quiet  as  to  the  atter-taken  testi- 
mony then  in  the  cause. 

It  is  useless  to  enter  into  a  discussion  as  to 
what  is  or  what  is  not  properly  supplemental 
matter,  or  when  and  under  wliat  circum- 
stances it  is  proper  to  allow  a  supplemental 
bill  to  be  filed;  for,  be  this  as  it  may,  and  ad- 
mitting, for  the  sake  of  the  argument,  that 
the  appellants  miglit  have  proceeded  as  well 
by  a  supplement^  as  by  a  cross  bill,  it  Is 
quite  dear  that,  as  the  supplemental  bill 
sought  no  discovery,  alleged  no  new  matter, 
and  tendered  no  issne  not  already  made,  the 
court  was  right  in  refusing  leave  to  file  it, 
as  delay  only  would  have  been  the  result. 
Upon  principle  and  authority  it  is  clear  that 
the  issue  was  as  fully  made  up  in  respect  to 
the  validity  of  the  1,560  bonds,  and  as  open 
to  a  full  consideration  and  fair  decision,  as 
it  could  have  been  by  a  supplemental  bill  or 
by  a  cross-bill,  and  that  there  was  really  no 
necessity  for  either.  See  Moorman  v.  Smooth 
28  Grat.  87;  French  t.  Townesl  10  Orat.  513: 
Faulkner  v.  Davis,  18  Grat.  652;  and  no- 
merous  other  cases  that  might  be  cited.  In 
Story's  Equity  Pleadings  the  rule  applicable 
to  this  case  is  briefiy  stated  as  follows:  "If 
new  evidence  has  been  discovered  since  the 
commission  was  closed,  as  to  the  facts  stated 
in  the  original  bill,  the  proper  course  would 
be,  not  to  file  a  supplemental  bill,  but  to  ap- 
ply to  the  coart  for  permission  to  examine  the 
new  witnesses. "  Story,  Eq.  PI.  §  844,  note  1, 
citing  Knight  v.  En^ht,  4  Madd.  1.  H«e 
the  supplemental  bill  is  grounded  solely  upon 
the  non-cei-tificatiou  of  the  1,560  bonds,  a£act 
discovered  in  the  ooarse  of  taking  evidence 
in  the  cause,  and  a  discovery  which  seems  to 
have  been  a  surprise  to  all  parties,  but  it  was 
known  to  the  appellants  when  they  were  ad- 
mitted as  parties  plaintiff  in  July,  1887,  and 
is  set  up  in  their  petition  to  be  made  such 
parties.  They  did  not  then  ask  to  suppress 
any  evidence,  and  doubtless  because  they  re- 
lied upon  the  then  made  up  report  of  the  mas- 
ter to  outweigh  the  subsequently  taken  testi- 
mony. But  the  master,  as  he  was  in  duty 
bound,  returned  all  the  evidence,  and  made 
a  supplemental  report,  in  which  he  did  not 
content  himself  with  simply  referring  to  the 
after-taken  testimony,  but  he  reported  the 
facts  thereby  proved,  and  they  were  of  a 
most  potential  nature.  Then,  Just  on  the 
eve  of  the  hearing  of  the  cause,  the  appeir 
lants  tender  their  supplemental  bill,  and,  it 
being  rejected,  and  properly  rejected,  th^ 
direct  their  attention  to  the  after-taken  ev^ 
dence,  and  this  Is  the  subject  next  to  be  con- 
sidered. 

2.  The  second  assignment  of  error  is  as  to 
the  propriety  of  the  ruling  of  the  court  be- 
low in  refusing  to  suppress  the  depoaitionsof 
certain  witnesses.  The  objection  to  the  dep- 
ositions of  all  the  witnesses  examined  after 
the  master  had  made  op  and  submitted  the 
rough  draft  of  his  report,  as  aforesaid,  is  thait 
they  were  taken  after  the  taking  of  testi- 
mony in'  the  cause  had  been  doaed  by  tlM 
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master,  and  after  he  bad  made  op  his  report 
and  had  submitted  it  to  counBel.  The  objec- 
tion to  the  depositions  of  part  of  the  same 
witnesses  is  that  their  depositions  had  pre- 
Tiouslj  been  talten,  completed,  and  signed 
by  them,  and  that  their  depositions  were 
afterwards  again  taken  without  first  obtain- 
ing theleaveof  the  court  to  re-examine  tht^m, 
and  that,  therefore,  they,  as  well  as  the  oth- 
ers, should  be  suppressed.  We  are  clearly  of 
opinion  that,  under  the  peculiar  circum- 
stances of  this  case,  the  objection  is  not  well 
taken.  The  evidence  alone  in  this  case  makes 
S  printed  volume  of  772  pages,  two-tliirds  of 
which  is  made  up  of  extract  copies  from  the 
books  and  papers  of  the  Shenandoah  Valley 
Railroad  Ck)mpany.  The  witnesses  whose 
depositions  are  sought  to  be  suppressed  are 
Clarence  H.  Clark,  W.  G.  McDowell,  and  G. 
B.  W.  Armes,  who  were,  or  had  been,  of- 
ficials of  this  railroad  company,  and  were 
supposed  to  be  familiar  with  the  conduct  of 
its  affairs,  and  John  B.  Gest,  vice-president 
of  the  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Company.  During  the  taking  of  the 
d^iositions  in  this  cause  before  the  master, 
three  of  these  witnesses,  to-wit,  McDowell, 
Armes,  and  Gest,  were  several  times  ex- 
amined, they  signing  their  depositions  each 
time,  and  being  re-examined  from  time  to 
time  by  the  master  as  the  facts  were  devel- 
oped and  their  further  testimony  was  needed. 
This  doubtless  resulted  from  the  fact  that  it 
was  impossible  to  tell  at  any  one  time  what 
and  l)ow  much  of  the  railroad  company's  act- 
ings and  doings,  as  evidenced  by  its  books 
and  papers,  or  as  personally  known  to  these 
witnesses,  might  be  needed  i  n  evidence.  It  is 
therefore  apparent  that  justice  and  tlie  neces- 
sities of' the  situation  fully  warrantOvl  the 
course  thus  far  pursued  by  the  master.  The 
rule  is  that  a  commissioner  properly  has 
much  latitude  of  discretion  in  granting  con- 
tinuances of  proceedings  before  him,  and  the 
court  whose  order  be  is  executing  will  not 
overrule  his  action  in  that  respect  unless  it 
be  plainly  erroneous.  Still  less  will  an  ap- 
pellate court  reverse  a  decree  for  that  cause. 
Fant  V.  MiUer,  17  Grat.  187. 

Under  the  circumstances  above  stated  we 
think  the  action  of  the  master  in  taking  and 
retaking  the  depositions  of  these  witnesses 
was  fairly  within  the  spirit  of  the  rule  above 
stated,  and  was  not  only  autliorized  but  de- 
manded by  the  necessities  and  very  right  of 
the  case.  Upon  what  principle,  then,  can  it 
be  contended  that,  though  the  master  had  ad- 
journed the  taking  of  the  depositions  sine 
difi,  and  had  even  made  up  his  report,  but 
liad  not  returned  it,  as  was  the  case,  he  could 
not,  for  reasons  satisfactory  to  him,  and  dic- 
tated by  a  sense  of  duty,  and  in  aid  of  the 
justice  of  the  case,  proceed  to  take  further 
testimony?  We  know  of  no  sufficient  reason 
why  he  might  not  do  so,  his  conduct  being 
subject  always  to  the  controlling  supervision 
of  the  court  whose  order  he  was  executing. 
And  such  would  seem  to  have  been  the  view 
taken  by  the  master  himself;  for  the  record 


shows  that  while  the  adjournment  of  the  tak- 
ing of  evidence  in  the  cause  ocoiirrad  on  the 
17th  of.  February.  1887,  yet  before  the  ad- 
jonrnment  a  oommission  was  regularly  to- 
sued,  after  due  notice  to  all  parties,  to  Thinn- 
as  J.  Hunt,  commissioner,  for  the  taking  of 
depositions  on  behalf  of  the  general  mort- 
gage Iwndbolders  on  the  15th  of  February, 
1887,  four  days  prior  to  said  adjournment. 
Moreover,  the  counsel  for  the  first  mortgage 
bondholders  claim  that  the  taking  of  testi- 
mony before  the  master  closed  at  a  day  earlier 
than  the  19th  of  February,  1887,  though  the 
adjournment  of  the  master  is  of  that  date. 
The  record  shows  that  the  master  had  given 
notice  for  the  taking  of  depositions  before 
him  on  the  12th  of  January,  1887,  when,  no 
witnesses  appearing,  the  taking  of  deposi- 
tions was  oontinned  until  the  19th  of  Febru- 
ary, 1887,  the  date  of  the  master's  adjourn- 
ment sine  die.  At  the  appointment  of  Jan- 
uary 12,  1887,  the  counsel  of  the  first  mort- 
gage bondholders  appeared  before  the  master 
and  entered  a  protest  in  writing  against  the 
further  taking  of  depositions,  claiming  that 
the  taking  of  testimony  had  been  duly  and 
regularly  closed  on  or  about  the  preceding 
16th  day  of  December,  1886;  and,  among 
other  things,  said  counsel  propounded  to  the 
master,  in  writing,  the  following  question: 
"  Has  or  has  not  the  testimony  in  the  fore- 
closure proceedings  before  the  master  in  this 
case  been  closed,  and,  if  so,  when?"  &.n- 
swer:  "  The  master  replies  that  lieconsldered 
that  the  testimony  under  the  order  of  general 
reference  of  11th  of  May,  1885,  was  closed 
on  the  3d  day  of  November,  1886;  that  since 
tliat  time  he  has  notified  counsel  in  the  cause 
that  he  would  take  and  receive  any  testimony 
that  they  should  see  fit  to  offer,  and  return 
the  same  to  the  court,  together  with  any  ex- 
ceptions that  might  be  made  thereto.  [Signed] 
KoBERT  E.  Scott,  Master."  Yet  the  mas- 
ter's adjournment  is  dated  subsequently,  to- 
wit,  on  the  19th  of  February,  1880,  four 
days  before  which  time  depositions  had  act- 
ually been  taken  before  Commissioner  Hunt 
in  the  city  of  Philadelphia,  under  the  com- 
mission sued  out  for  the  purpose  as  afore- 
said, and  the  record  shows  that  the  master, 
Bobert  E.  Scott,  was  present.  In  thus  pro- 
ceeding the  commissioner  violated  no  rule  of 
law,  practice,  common  sense,  or  propriety. 
Under  such  circumstances  it  would  indeed 
require  an  iron  rule  to  induce  a  court  of  con- 
science to  suppress  these  depositions.  It 
must  be  conceded  that  as  the  law  then  stood 
the  general  rule  was  that,  without  the  leave 
of  the  court,  a  deposition  once  taken  could 
not  be  retaken  without  the  leave  of  court,  but 
much  latitude  was  always  allowed  in  permit- 
ting a  second  examination.  In  Fant  v.  Mil- 
ler, supra.  Judge  Moncube  said  that  when 
such  leave  bad  been  granted  by  the  circuit 
court,  even  though  the  court  of  appeals  "dif- 
fered from  the  circuit  court  in  regard  to  the 
propriety  of  granting  such  leave,  it  would 
not  afford  just  ground  for  reversing  the  de- 
cree, at  least  unless  it  was  palpably  improper 
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to  grant  such  leave;  as  the  ci  rcuit  court  oaght 
to  possess  much  latitude  of  discretion  in  tfae 
decision  of  snoh  questions."  There  eonld  tie 
little  excuse  for  tiolding  in  this  case  that  the 
circuit  court,  had  the  leave  l>een  asked,  should 
not  have  granted  it.  Nor  is  there,  as  has 
t>een  shown,  anything  which  rendered  it  nec- 
essary first  to  obtain  from  the  court  a  special 
order  anthorizlngthe  re-examination  of  these 
witnesses.  The  depositions  were  taken  by 
the  master  ander  the  order  of  the  court,  and 
in  the  due  execution  of  that  order,  as  to  the 
commissioner  seemed  best,  under  all  the  cir- 
cumstances. In  thus  proceeding  to  execute 
the  order  the  master  commissioner  was  but 
the  hand  ot  the  court,  and  was,  in  the  nature 
of  things,  allowed  much  latitude  of  discretion ; 
and,  while  his  action  was  subject  to  the  con- 
trol of  and  liable  to  he  rejected  or  corrected 
by  the  court,  and  would  have  been  corrected 
had  the  discretion  allowed  been  abused,  yet 
that  was  a  matter  resting  in  the  sound  dis- 
cretion of  the  court,  and  to  be  exercised  in 
the  same  manner  that  the  court  could  correct 
its  own  direct  acts  and  proceedings.  The 
court  below  saw  nothing  to  warrant  it  in  dis- 
turbing the  action  of  the  master  in  this  re- 
spect, and  this  court  sees  nothing  to  author- 
ize it  to  interfere  with  what  certainly  seems 
to  have  been  a  proper  exercise  of  discretion 
by  that  court  But  more  has  already  been  said 
on  this  subject  tlian  was  actually  necessary, 
as  the  question  is  settled  by  statute;  nor 
would  the  subject  have  been  so  fully  consid- 
ered but  for  an  evident  misapprehension  as 
to  the  authority  vested  in  the  master  inde- 
pendently of  tlie  statute.  By  our  statute 
(Cpde  1873,  c.  172,  §  86)  it  is  provided  that 
"in  a  suit  in  equity  a  deposition  may  be  read, 
if  returned  before  the  hearing  of  the  cause, 
or  though  after  an  interlocutory  decree,  if  it 
be  as  to  a  matter  not  thereby  adjudged,  and 
be  returned  Iwfure  a  final  decree."  Doubt- 
less this  provision  was  intended  by  the  legis- 
lature to  preclude  the  idea  that  the  action  of 
a  commissioner  in  making  up  and  even  re- 
turning' his  report  could  have  the  efFect  of 
preventing  the  parties,  or  either  of  them,  from 
taking  further  testimony.  It  may  often  hap- 
pen that  important  evidence  is  discovered 
after  the  return  of  the  commissioner's  report, 
or,  from  sickness  or  other  cause,  a  party  may 
not  be  able  to  take  his  testimony,  or  a  party 
may  desire  to  offer  more  cu  mnlati  ve  evidence; 
in  either  of  which  cases  justice  demands  that 
the  evidence  should  be  considered,  unless 
some  good  reason  to  the  contrary  be  shown. 
3.  We  come  now  to  the  consideration  of  the 
main  question  in  the  case,  and  that  is  as  to 
the  correctness  of  the  decision  of  the  circuit 
court,  awarding  to  the  appellees,  the  general 
mortgage  bondholders,  the  iMneflt  of  the 
1,560  first  mortgage  bonds  deposited  with 
the  trustee  of  the  general  mortgage  as  collat- 
eral security  for  the  general  mortgage  bonds. 
The  decision  of  the  court  below  is  assailed  as 
erroneous  on  various  grounds,  and  these,  or 
such  of  them  as  it  may  be  necessary  to  exam- 
ine, will  l>e  considered  as  we  proceed  to  state 


and  apply  to  the  facts  the  principles  which 
govern  the  case  and  sustain  the  conclusion 
aiTived  at  by  the  court.  The  very  fnU  state- 
ment of  the  7ase  which  has  been  made  ren- 
ders it  unnecessary  to  again  state  in  detail 
the  provisions  contained  in  the  legislative 
enactments  of  the  states  of  Virginia,  West 
Virginia,  and  Mitryland,  respectively,  incor- 
porating the  Shenandoah  Valley  lUlIroad 
Company,  and  conferring  upon  it  certain 
powers,  rights,  and  privileges,  or  the  pro- 
ceedings bad  and  authorized  by  the  stock- 
holders and  directors  of  said  company  in  pur- 
suance of  its  chartered  rights,  or  of  the  vo- 
luminous facts  and  circumstances  incident  to 
the  construction  of  the  company's  railroad, 
the  execution  by  it  of  the  two  mortgages, — 
one  of  April  1,  1880,  known  as  the  "  first 
mortgage;"  and  the  other  of  April  5.  IbSl, 
known  as  the  "general  mortgage." 

The  first  inquiry  is,  did  the  president  and 
directors  have  the  authority  to  issue  these 
1,560  bonds  under  the  first  mortgage?  This 
question  is  readily  answered  by  looking — 
First,  to  the  act  of  incorporation,  which,  in 
express  torms,  confers  upon  the  company  the 
right  to  borrow  money  for  the  purposes  of 
the  act  of  incorporation,  "and  to  issue  proper 
certificates  of  slich  loans,  and  to  pledge  the 
property  of  the  company,  by  mortgage  or 
otherwise,  for  the  payment  of  the  same  and 
the  interest  that  may  accrue  thereon;"  and, 
second,  to  the  first  mortgage  itself,  by  which 
the  company  conveyed,  in  trust,  all  its  line 
of  road  then  and  thereafter  to  l>e  constructed, 
and  all  of  its  property  and  franchises  then 
possessed  or  thereafter  to  l>e  acquired,  and 
declaring  on  its  face  that  it  shall  be  a  con- 
tinuing lien  to  secure  the  full  and  final  pay- 
ment of  all  the  l)onds  "which  may  l>e  creat- 
ed, issued,  and  negotiated  under  the  securi- 
ty of  the  same,  so  that,  however,  the  total 
amount  so  created,  issued,  and  negotiated 
shall  not  exceed  $15,000  per  mile  of  complet- 
ed road,  single  track,  whether  now  complet- 
ed or  hereafter  completed,  •  •  •  and 
*  *  *  shall  be  for  the  benefit  and  se- 
curity of  and  in  trust  for  the  holders  of  said 
bonds,  without  preference,  priority,  or  dis- 
tinction.  as  to  lien  or  otherwise,  of  any  over 
another,  and  so  that  each  and  all  of  the  said 
bonds  to  be  issued  as  aforesaid  shall  have  the 
same  right,  lien,  and  privilege  under  and  by 
the  said  mortgage,  and  shall  be  all  equally  se- 
cured thereby,  with  like  effect  as  though  they 
had  all  been  made,  executed,  delivered,  and 
negotiated  simultaneously  on  the  date  of  the 
said  mortgage,  to  secure  the  payment  of  the 
same."  And  in  the  respects  just  mentioned 
the  general  mortgage  contains  similar  provis- 
ions, except  that  it  was  for  $25,000  per  mile, 
was  expressly  made  subject  to  the  first  mort- 
gage, and  was  for  interest  at  the  rate  of  6 
per  cent,  per  annum,  instead  of  7  per  cent., 
as  in  the  first  mortgage.  The  first  mort- 
gage, then,  authorized  the  issue  of  bonds  to 
the  amount  of  $15,000  per  mile  of  completed 
single  track.  When  the  road  was  completed 
to  Wuynesborough  $2,270,000  of  these  bonds 
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had  been  issued, — that  being  the  aggregate 
amount  at  the  speclQed  rate  per  mile  to  that 
point, — and  the  railroad  company  was  with- 
out authority  to  issue  any  more  bonds  under 
that  mortgage,  except  in  the  event  of  the  ex- 
tension of  its  road  south  from  that  point,  in 
which  event  it  liad,  as  has  been  shown,  ex- 
press authority  to  continue  to  issue  them  at 
the  same  rate  per  mile  of  completed  track. 
Soon  after  the  completion  of  the  road  from 
Hagerstown  to  Waynesborough,known  as  the 
"Northern  Division  of  the  road,"  the  com- 
pany, casting  al)out  for  an  extension  and 
more  desirable  connection  fnither  south,  de- 
termined to  extend  its  road  and  to  connect 
with  the  Atlantic,  Mississippi  &  Ohio,  (now 
the  Norfolk  &  Western,)  and  finally  Big  Lick 
(now  Boanake)  was  fixed  on  as  the  point  of 
connection. 

At  a  meeting  of  the  stockholders  of  the 
railroad  company,  held  on  ^he  1st  day  of 
April,  1881,  certain  resolutions,  as  already 
stated,  were  passed  relating  to  the  construc- 
tion of  the  extension  of  the  road  south  from 
Waynesborough  to  Boanoke.  By  one  of  these 
resolutions  the  company's  directors  were 
"requested  and  advised  to  provide,  at  as  early 
a  day  as  in  their  judgment  shall  be  prudent, 
for  the  erection  and  construction  of  such  ex- 
tension and  the  completion  and  equipment 
of  the  railroad  of  this  company,  and  they  are 
hereby  anthdrized  and  empowered  for  the 
purpose  from  time  to  time  to  use  and  employ 
all  the  powers,  resources,  and  property  of 
this  company,  so  far  as  in  their  opinion  re- 
quired, and  to  make  and  to  authorize  the 
making  of  such  contracts' as  to  them  may  be 
deemed  arlvisable."  And  it  is  further  re- 
solved that,  for  the  purpose  of  acquiring  tlie 
means  of  retiring  and  canceling  the  bonds 
which  had  been  issued  under  tlie  first  mort- 
gage, and  also  the  bonds  which  had  been  is- 
sued under  a  second  mortgage,  dated  April 
2,  1880,  and  for  the  purpose  of  increasing 
the  facilities  of  the  company  for  a  speedy 
completion  of  the  road,  the  l>oard  of  directors 
should  bo,  and  they  thereby  were,  authorized 
and  empowered  to  execute  a  general  mort- 
gage, upon  the  security  of  which  bonds  might 
be  issued,  not  to  exceed  $25,000  per  mile 
then  constructed  or  thereafter  to  be  con- 
structed. And  the  board  of  directors  were 
authorized  to  make  such  contracts  or  agree- 
ments with  the  holders  of  bonds  under  the 
first  and  second  mortgage  as  they  might 
deem  proper  for  the  purpose  of  retiring  and 
canceling  the  same,  and  of  obtaining  a  re- 
lease of  said  mortgages,  but  with  this  pro- 
viso: "Provided,  however,  in  case  the  board 
of  directors  should  at  any  time  before  the 
satisfaction  of  the  first  mortgage  of  April  1, 
1880,  deem  it  advisable  to  continue,  or 
from  time  to  time  to  make  issue  of  bonds 
under  and  according  to  the  said  first  mort- 
gage of  April  1,  1880,  they  shall  have  full 
power  and  authority  so  to  do;  but  at  all 
times  there  must  be  set  apart  and  retained 
by  the  trustees  of  the  general  mortgage,  out 
of  the  bonds  authorized  to  be  Issued  under 
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the  general  mortgage,  an  amount  equal  to 
the  bonds  secured  by  the  first  mortgage  of 
April  1, 1880,  then  outstanding,  for  the  pur- 
pose of  retiring  the  same,  unless  such  first 
mortgage  lx>nds  should  come  into  the  posses- 
sion of  the  trustees  of  the  general  mortgage; 
it  being  intended  that  until  all  the  ^nds 
which  have  been  and  may  hereafter  be  issued 
under  the  security  of  the  first  mortgage  of 
April  1,  1880,  and  second  mortgage  of  April 
2,  1880,  shaU  come  into  the  hands  of  the 
trustees  of  the  general  mortgage,  and  such 
trustees  should  request  and  obtain  the  satis- 
faction of  the  first  mortgage  of  April  1, 1880, 
all  the  first  mortgage  bonds  which  may  come 
into  the  bands  of  the  trustees  of  the  general 
mortgage  shall  be  held  by  them  uncanceled, 
for  the  security  and  benefit  of  the  general 
mortgage  bondholders;  it  being  understood, 
however,  that  the  coupons  of  such  first  mort- 
gage bonds  shall  be  canceled  by  the  trustees 
of  the  general  mortgage,  and  surrendered  to 
the  company  as  they  mature,  provided  that 
at  such  time  the  matured  coupons  upon  such 
of  the  general  mortgage  bonds  outstanding 
shall  have  been  duly  paid ;  but  the  bonds  is- 
sued under  the  general  mortgage  fur  the  pur- 
pose of  retiring  the  bonds  issued  under  the 
first  mortgage  of  April  1, 1880,  may  be  ex- 
changed for  the  said  first  mortgage  bonds 
upon  such  terms  as  may  be  agreed  upon,  or 
sold,  for  the  purpose  of  providing  the  means 
to  purchase  or  pay  off  the  outstanding  first 
mortgage  bonds."  These  resolutions  having 
been  adopted  at  the  stockholders'  meeting 
held  on  the  1st  day  of  April,  1881,  the  board 
of  directors  of  the  company  met  on  the  5tb 
of  April,  1881,  and  adopted'  resolutions  ap- 
proving the  bonds  and  mortgage  executed  on 
that  day  in  conformity  tlierewitb,  the  resolu- 
tions of  the  stockholders  aforesaid  being 
made,  in  totidem  verbis,  part  of  the  mort- 
gage, by  way  of  recital.  In  this  authoritative 
action  of  the  railroad  company,  we  have  not 
only  the  indisputable  evidence  of  the  power 
of  the  company  to  issue  these  bonds,  and 
that  they  were  issued  in  exact  pursuance  of 
the  authority  conferred,  but  of  the  company's 
embarrassed  condition,  and  the  absolute  ne- 
cessity of  husbanding  all  its  resources  in  or- 
der to  secure  the  credit  essential  to  the 
achievement  of  its  then  main  object,  which 
was  to  extend  its  road  south  to  Boanoke.  It 
had  been  demonstrated  that  the  road  could 
not  be  constructed  for  $15,000  per  mile.  It 
was  therefore  resolved  to  resort  to  a  general 
mortgage  on  the  wliole  line  of  road,  not  to 
exceed  $25,000  per  mile  of  completed  road, 
and  the  mortgage  of  April  5,  1881,  was  the 
result.  In  the  execution  of  this  mortgage  it 
was  not  merely  meant  to  execute  a  second  or 
subsequent  mortgage,  but  a  general  mort> 
gage,  as  the  instrument  on  its  face  purports 
to  be.  The  obvious  purpose  was  to  retire, 
either  by  exchange  or  purchase,  all  bonds  un- 
der prior  mortgages,  so  that  eventually  there 
would  be  but  the  one  general  mortgage,  by 
which  all  the  mortgage  creditors  would  be 
secured,-  and  all  would  stand  on  the  same 
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footing,  without  any  priority  of  lien  or  pref- 
erence of  one  over  another.  With  these 
objects  in  view,  and  inspired  with  the  hope 
of  speedily  extending  and  equipping  its  road, 
the  stockholders,  as  we  have  seen,  conferred 
upon  the  directors  of  the  company  authority 
"to  use  and  employ  all  the  powers,  resuurcps, 
and  property  of  this  company,  so  far,  as  in 
their  opinion,  required,  and  to  make  and  to 
authorize  the  mailing  of  such  contracts  as  to 
them  may  be  deemed  advisable."  And  to 
show  that  the  company,  in  the  event  then 
determined  upon  of  extending  its  road,  rec- 
ognized as  prominent  among  its  resources 
thus  dedicated  the  right  to  continue  to  issue 
bonds  under  the  first  mortgage  at  the  speci- 
fled  rate  of  815,000  per  mile  of  completed 
road,  the  stockholders  further  authorized  the 
directors,  if  tliey  should  Hud  it  necessary  or 
expedient,  to  "continue  from  time  to  time  to 
make  issue  of  bonds  under  and  according  to 
the  terms  of  the  said  first  mortgage  of  April 
1,  1880." 

But  the  railroad  company,  foreseeing  that 
it  might  not  succeed  in  effecting  an  exchange 
of  ite  general  mortgage  bonds  for  the  out- 
standing flrat  mortgage  bonds,  and  that  it 
might  in  that  event  be  seriously  embarrassed 
in  its  operations,  determined  prudently  and 
wisely  to  hedge  about,  and  cijrefuUy  reserve 
and  protect  its  right  to  continue  the  issue  of 
bonds  under  the  first  mortgage  of  April  1, 
1880.  and  this  was  effected  by  the  provision 
that  "until  all  bonds  which  have  been  and 
may  hereafter  be  issued  under  the  security  of 
the  first  mortgage  of  April  1,  1880,  shall 
come  into  the  hands  of  the  trustee  of  this 
mortgage  under  this  provision."  (evidently 
meaning  the  provision  for  the  exchange  of 
the  general  mortgage  bonds  for  those  of  the 
first  mortgage,)  "and  the  trustees  of  this 
mortgage  shall  determine  the  advisability  of 
the  satisfaction  and  release  of  the  said  first 
mortgage  of  April  1,  1880.  all  such  first 
mortgage  bonds  which  shall  come  into  the 
hands  of  the  trustee  nnder  this  provision 
shall  be  held  by  the  trustee  uncanceled,  for 
the  security  and  benefit  of  the  holders  of 
bonds  secured  hereby;  it  being  understood, 
however,  that  the  coupons  of  such  first  mort- 
gage bonds  shall  be  canceled  by  the  trustee, 
and  surrendered  to  the  party  of  the  first  part, 
as  they  mature,  provided  that  at  such  time 
the  matured  coupons  upon  such  of  the  bonds 
secured  hereby  and  outstanding  shall  have 
beendnly  paid;  but  when  all  such  first  mort- 
gage bonds  shall  liave  been  acquired  by  the 
party  of  the  second  part  the  said  bonds  shall 
then  be  canceled  by  the  party  of  the  second 
part,  and  the  said  mortgage  shall  be  satisfied 
and  released  us  soon  thereafter  as  the  same 
can  be  conveniently  done."  On  the  20tb  day 
of  April,  1881,  only  15  days  after  the  general 
mortgage  was  executed,  $1,545,000  of  first 
mortgage  bonds  were,  in  pursuance  of  the 
prescribed  terms,  duly  issued  by  the  railroad 
oompany  and  delivered  by  its  treasurer  to  the 
Fid^ity  Insurance,  Trust  &  Safe-Deposit 
Oompany  as  trustee  in  the  first  mortgage,  so 


that  they  might  be  ready  to  be  certified  by 
the  trustee,  and  issued  in  pursuance  of  the 
terms  of  the  mortgage,  upon  tlie  certificate 
of  the  engineer,  approved  by  the  president  of 
the  railroad  company,  of  the  completion  of 
additional  miles  of  road.  The  $1,545,000  of 
bonds  were  issued  and  deposited  under  a  mis- 
taken onder-estimate  of  the  distance  from 
Waynesborough  to  Boanoke,  the  true  amount 
actually  Issued  being$l,560.000,  as  explained 
in  the  statement  of  the  case.  Tlie  issue  of 
these  bonds  immediately  after  the  execution 
of  the  general  mortgage,  and  in  strict  pur- 
suance of  the  terms  of  the  first  mortgage, 
again  clearly  evinces  the  purpose  of  the  di- 
rectors of  the  railroad  company  to  avail  tliem- 
selves  of  the  authority  conferred  by  the  afore- 
said stockholders'  resolution,  which  was  made 
part  of  the  general  mortgage,  to  issue  and 
use  for  the  extension  of  tlie  road  south  of 
Waynesborough,  all  of  the  first  mortgage 
tx>nds, — that  is  to  say,  to  the  amount  of 
$15,000  per  mile  of  road  as  it  should  be  there- 
after completed;  all  the  bonds  issued  for  the 
construction  of  the  road  north  of  Waynes- 
borough having,  as  already  stated,  been  pre- 
viously certified  by  the  trustee,  and  delivered 
to  the  railroad  company,  and  by  it  distrib- 
uted to  the  partias  entitled  thereto.  At  the 
meeting  of  the  railroad  company's  board  of 
directors,  held  on  the  5th  of  April,  1881,  a 
special  committee  on  construction  had  l>een 
appointed,  and  to  that  committee  was  referred 
"all  matters  pertaining  to  the  negotiation  of 
the  mortgage  bonds  or  other  securities  of 
the  company,  as  may  be  considered  necessary 
or  advisable  by  them,  for  the  purpose  of  pro- 
viding means  to  pay  for  said  construction." 
— tliat  is,  of  the  road  south  of  Waynesbor- 
ough; and  on  the  5th  of  May.  1881.  that 
committee  reported  a  plan  by  means  of  which 
the  amount  necessary  for  the  construction 
south  of  Waynesborough  could  be  obtained, 
and.  with  the  report,  submitted  a  prospectus, 
dated  June  80.  1881.  and  also  tlie  form  of  h 
subscription  list,  for  the  approval  of  the 
board.  In  that  prospectus,  which,  after  its 
approval,  as  has  been  shown,  was  issued  in 
the  form  of  a  printed  circular,  it  was  stated 
that  tlie  general  mortgage  of  $25,000  per 
mile,  over  the  entire  length  of  the  road, 
which,  it  was  then  sup{)osed.  would  be  238 
miles,  amounting  in  the  aggregate  to  $5,950,- 
000,  had  been  executed;  and  that  <^  the 
amount  secured  thereby  there  would  be  re- 
tained in  the  hands  of  the  trustees,  to  retire 
outstanding  bonds  upon  the  road  already 
constructed,  $3,575,000,  leaving  $2,375,000, 
and  that  "these  bonds,  to  the  extent  of  the 
first  mortgage  bonds  in  the  hands  of  the 
trustee  of  the  general  mortgage,  will  be  en- 
titled to  part  of  the  security  of  the  first  mort- 
gage on  the  road,  inasmuch  as  the  $1,545,000 
(erroneously  stated  in  the  circular  at  $1,436.- 
000)  bonds  issued  on  the  ninety-five  and 
three-fourths  miles  of  the  extension,  under 
the  first  mortgage  of  $15,000  per  mile, 
(which  covers  the  entire  line  built  or  to  be 
built,)  have  bran  lodged  with  the  trustee  as 
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collateral  on  the  general  mortgage."  In  the 
flubscription  form  attached  to  said  prospectus 
(the  clrcalar  before  referred  to)  it  was  stated 
that  the  subscriptions  were  made  "open  the 
terms  and  oonditions  indicated  in  the  above 
prospectas."  This  report  was  "approved  and 
accepted"  by  the  board  of  directors  on  the 
9tb  of  May,  1881 ;  and  at  a  special  meeting 
of  the  finance  committee,  held  on  the  20th  of 
May,  1881,  the  chairman  reported,  inter  alia, 
that  the  entire  amount,  92,875,000,  of  gen- 
eral mortgage  bonds  had  been  sabsoribed  in 
accordance  with  the  proposition  contained  in 
the  circular,  and  that  thereby  a  auflScient 
fund  was  provided  for  the  extension  of  the 
road. 

The  evidence  in  the  record  condosivdy  es- 
tablishes the  fact — indeed,  there  is  no  evi- 
dence to  the  contrary — lliat  the  general  mort- 
gage bonds,  the  bulk  of  which  were  purchased 
by  a  syndicate,  were  purchased,  not  only  by 
the  syndicate,  hut  by  subsequent  holders  of 
them,  or  some  of  them,  on  the  faith  of  this 
prospectus  or  circular,  and  that  one  of  the  in- 
ducements to  the  purchase  was  the  additional 
security  for  the  payment  of  them  obtained 
by  the  deposit  witli  the  trustee  of  the  gen- 
eral mortgage  of  the  first  mortgage  bonds. 
It  is  not  perceived  that  the  railroad  company, 
in  thus  pledging  these  1,560  first  mortgage 
bonds  as  security  for  the  benefit  of  the  gen- 
eral mortgage  bondholdera,  did  any  injustice 
to  or  violated  any  contract  right  of  the  first 
mortgage  bondholders.  Acting  under  its 
charter,  which  authorized  the  extension  of 
its  road,  the  railroad  company  executed  the 
first  mortgage  of  April  1,  1880,  to  secure  its 
bonds,  to  an  extent  not  exceeding  $15,000 
per  mile  of  road  then  or  thereafter  to  be  com- 
pleted. Tlie  road  has  been  extended  and 
completed,  and  bonds  at  the  rate  of  $15,000 
per  mile,  and  no  more,  have  been  issued  un- 
der and  in  pursuance  of  tlie  terms  of  the  first 
mortgage.  The  $2,270,000  of  bohds  held  by 
the  first  mortgage  bondholders,  and  the 
$1,560,000  of  extension  bonds,  issued  tliere- 
onder  and  pledged  for  the  security  of  tiie 
general  mortgage  bondholders,  together 
make  the  aggregate  of  $3,830,000  at  $15,000 
per  mile  of  the  line  of  road  actually  construct- 
ed. The  proceeds  of  the  bonds  held  by  the 
first  mortgage  bondholders  were  expended  en- 
tirely on  the  construction  of  that  part  of  the 
road  north  of  Waynesborongh,  not  a  dollar 
thereof  having  been  expended  south  of  that 
point;  while  the  extension  south  from 
Waynesborougb  was  built  exclusively  with 
funds  derived  under  the  general  mortgage. 
Yet  the  first  mortgagee  bondholders  cltdm  a 
lien  over  the  entire  line  of  road,  prior  and  su- 
perior to  that  of  the  general  mortgage  bond- 
holders. The  claim  is  preposterous.  It  is 
true  that  the  general  mortgage  was  made  ex- 
pressly subject  to  the  first  mortgnge,  but,  be 
it  observed,  it  is  subject,  not  to  the  rights  of 
the  present  first  mortgage  bondholders  mere- 
ly, but  to  all  the  rights  secured  by  the  first 
mortgage,  prominent  among  which  is  the 
right  to  issue  and  use  the  additional  bonds 


here  in  controversy.  Both  lots  of  bonds 
were  issued  in  virtue  of  one  ami  the  same  au- 
tbority,  under  the  same  mortgage,  about  the 
same  time,  and  for  the  same  purpose.  Hence 
the  rights  of  tlie  first  mortgage  bondholders, 
as  respects  the  l,560extension  bonds,  are  pre- 
cisely the  same  as  those  of  the  geuernl  mort- 
gage bondholders;  the  two  stand  together  as 
first  lienors.  Though  these  1,560  first  mort- 
gage bonds,  issued  and  deposited  as  collateral 
for  the  general  mortgage  bonds,  be  held  to 
be  valid  securities  Quder  the  general  mort- 
gage,— and  they  certainly  are  such, — how 
does  that  fact  impair  in  any  way  the  contract 
rights  of  the  first  mortgage  tioudholders? 
Both  lots  of  bonds  were  issued  under  and  in 
exact  pursuance  of  the  first  mortgage,  and, 
if  one  fails,  the  other  must  necessarily  fail 
also;  if  one  is  not  entitled  to  the  footing  of 
first  lien,  the  other  can  have  no  claim  to  such 
a  position.  Suppose  the  railroad  company 
had  issued  these  Iwnds  and  put  them  on  the 
market  for  the  purpose  of  securing  funds 
with  which  to  aid  the  construction  of  the  ex- 
tension of  its  road, — and  it  undoubtedly  had 
the  right  to  do  so, — in  what  worse  position 
would  the  first  bondholders  be  placed  than 
they  are  by  the  application  of  tiiem  as  a 
strengthening  plaster, — as  a  first  lien  back- 
ing and  support  to  the  general  mortgage 
bonds?  It  is  certain  that  they  would  be  in 
the  same  relative  position  now  lield  by  them, 
and  that  is  the  position  of  their  own  choos- 
ing. Nor  is  there  anything  in  the  objection 
that,  if  them  1,560  bonds  be  held  to  be  valid, 
there  has  been  an  overissue.  These  bonds, 
deposited  and  held  by  the  trustee  of  tiie  gen- 
eral mortgage  as  collateral,  are  not  outstand- 
ing obligations  of  the  company  in  the  hands 
of  the  public,  but  are  pledged  as  collateral 
security, — as  l>acking  and  bracing  for  the 
general  mortgage  bonds  that  are  outstanding 
in  the  hands  of  the  public.  And,  for  illus- 
tration, if  the  railroad  company  were  to-day 
to  pay  off,  at  par,  all  its  outstanding  gener^ 
mortgage  bonds,  it  would  at  the  same  time 
redeem  from  pledge  these  bonds  held  as  col- 
lateral. It  is  therefore  clear  that  there  is 
nothing  in  the  idea  of  overissue  from  this 
stand-point.  But  it  is  strenuously  insisted 
that  there  is  an  overissue,  inasmuch  as  the 
bonds  issued  under  the  first  and  general 
mortgages  are  greatly  in  excess  of  the  com- 
pany's authorized  capital  stock.  And  it  is 
insisted  that  the  court  below  erred  in  not  de- 
ciding that,  ttie  charter  of  the  bhenandoah 
Valley  Railroad  Company  having  bein  grant- 
ed by  the  concurrent  legislative  action  of  the 
states  of  Virginia,  West  Virginia,  and  Mary- 
land, the  corporation,  in  the  exercise  of  its 
powers,  was  controlled  and  limited  by  the 
terms  and  provisions  of  the  charter,  and  in 
the  mode  and  manner  prescribed,  and  subject 
to  all  the  requirements  and  prohibitions  con- 
tained in  the  public  acts  and  laws  of  each  of 
said  states,  etc. 

This  exception  ia  far  too  long  and  argu- 
mentative to  be  conveniently  set  out  in  full. 
It  seems  to  proceed  upon  the  idea — Fint. 
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That  tb«  act  of  the  railroad  company  in  is- 
suing and  depositing  these  bonds  disregarded 
and  violated  its  charter,  and  that  its  act  is 
tlierefore  tdtra  vires,  illegal,  and  void.  Sec- 
ond. That  tlie  court  erred,  in  that  it  did  not 
give  full  faitli  and  credit  to  the  public  acts 
and  laws  of  West  Virginia,  prescribing  that 
no  corporation  shall  issue  any  stock  or  bonds 
except  for  money,  labor,  property,  and  ma- 
terials actually  purcliased,  received,  and  ap- 
plied to  the  purposes  for  which  such  corpo- 
ration was  organized,  &nd  which  also  pro- 
hibit the  fictitious  increase  of  the  capital 
stock  and  indebtedness  of  any  such  corpora- 
tions, etc.  Third.  That  the  court  below  erred 
in  not  giving  full  faith  and  credit  to  the  pub- 
lic acts  and  laws  of  the  state  of  Maryland, 
which  limit  the  powera  of  this  railroad  cor- 
poration to  borrow  money  on  the  credit  of 
the  corporation,  and  to  execute  bonds  there- 
for, and  to  pledge  the  property  and  income 
of  such  company  to  secure  the  payment  tliere- 
of,  to  an  amount  not  exceeding  its  capital 
stock;  and  it  said  that  this  limitation  is  con- 
tained in  the  grant  by  said  state  to  this  rail- 
road company.  Thus  there  are  several  as- 
-signments  of  error  under  one  heiid.  As  to 
the  first  and  second,  it  is  only  necessary  to 
say,  in  the  light  of  what  is  disclosed  by  the 
record,  they  present  nothing  whatever  for 
consideration ;  and  as  to  the  third  it  is  found- 
ed in  an  obvious  mistake,  both  as  to  fact  and 
law.  There  is  nothing  of  the  kind  in  the 
grant  or  charter  act  of  the  state  of  Maryland. 
This  railroad  company  was  incorporated  by 
the  Virginia  legislature  by  an  act  dated  Feb- 
ruary 23,  1867,  with  an  authorized  capital 
stock  of  84.000,000,  but  with  the  right  to  in- 
-crease  it  from  time  to  time  as  before  stated. 
The  acts  of  the  states  of  West  Virginia  and 
Maryland  were  simply  conforming  acts,  re- 
spectively. The  West  Virginia  act  was 
passed  in  February,- 1870,  and,  after  reciting 
the  Virginia  act,  expressly  grants  "the  same 
rights  and  privileges  within  the  territory  of 
West  Virginia"  that  were  granted  by  the 
Virginia  act  within  the  territory  of  that 
state.  And  the  Maryland  act,  after  reciting 
both  the  Virginia  act  and  that  of  West  Vir- 
ginia, grants  within  the  territory  of  that 
state  the  same  rights  and  privileges  granted 
by  the  acts  of  Virginia  and  West  Virginia. 
Ten  years  thereafter  (the  Maryland  act  hav- 
ing been  passed  in  April,  1870)  the  Maryland 
legislature  did  pass  an  act,  which  seems  to 
have  been  useless,  simply  authorizing  this 
railroad  company  to  borrow  money  to  an 
amount  not  exceeding  its  authorized  capital 
stock.  But  that  act  could  not  affect  the  char^ 
tered  rights  of  the  company,  which  is  a  Vir- 
ginia corporation.  But  grant,  for  the  sake 
«f  the  argument,  that  the  1,560  bonds  were 
issued  and  deposited  in  contravention  of  the 
terms,  as  claimed,  of  certain  statutes  of  West 
Virginia  and  Maryland,  yet  the  objection 
may  be  met  by  several  very  satisfactory  an- 
swers. In  the  first  place,  a  railroad  extend- 
ing through  two  or  more  states,  and  incorpo- 
.rsted  by  the  laws  of  each,  is  not  a  joint  cor- 


poration of  the  two  states,  but  a  separate  cor- 
poration in  each  state,  subject  only  to  the 
laws  of  the  state  within  the  respective  juris- 
dictions, however  those  laws  may  conflict  as 
to  the  operation  of  the  road.  1  Wood,  By. 
Law.  82.  This  is  the  recognized  doctrine  of 
many  courts  of  the  highest  authority,  espe- 
cially in  the  supreme  court  of  the  United 
States.  In  thecase  of  Railroad  Co.  v.  Wheeler. 
1  Black.  286,  that  court  said,  although  the 
company  was  incorporated  by  the  states  of 
Ohio  and  Indiana,  and  was  spoken  of  in  the 
laws  of  each  state  as  one  corporate  body,  ex- 
ercising the  same  powers  and  fulfilling  the 
same  duties  in  both  states,  yet  it  has  no  legal 
existence  in  either  state  except  by  the  laws 
of  the  state;  and  neither  state  could  confer 
upon  it  a  corporate  existence  in  the  other, 
nor  add  to  or  diminish  the  powers  to  l>e  there 
exercised.  If  this  be  sound  law,  as  undoubt- 
edly it  is,  neither  Maryland  nor  West  Vir- 
ginia could  impose  any  restrictions  or  limita- 
tions u^n  the  exercise  of  corporate  powers 
in  Virginia.  Their  statutes  and  laws  could 
have  no  force  in  this  state,  nor  .can  Ihey  im- 
pair the  validity  of  any  bonds  issued  under 
the  authority  of  Virginia  statutes.  The 
bonds  in  question  were  issued  in  this  state 
in  conformity  with  the  charter  granted  by 
this  state,  and  they  are  valid  here,  and  they 
are  valid  everywhere,  and  lU-e  now  to  be  en- 
forced by  Virginia  courts  having  complete 
jurisdiction  of  the  subject.  If  we  look  to  the 
acts  incorporating  the  Shenandoah  Valley 
Bailroad  Company,  it  will  be  seen  that  the 
first  and  chief  act  was  that  of  Virginia,  and 
that  the  acts  of  West  Virginia  and  Maryland 
simply  conformed  thereto,  as  alreiidy  shown. 
Here  it  may  be  added  that  the  objection 
made  on  behalf  of  the  appellants  to  the  valid- 
ity of  the  claim  of  the  general  mortgage  bond- 
holders, on  the  ground  that  if  the  1,560  first 
mortgage  bonds  are  held  to  be  valid  obliga- 
tions of  the  company,  bonds  will,  to  that  ex- 
tent, have  been  issued  in  excess  of  the  $25,000 
per  utile  allowed  by  the  mortgage,  if  true,  is 
a  matter  in  no  way  to  the  prejudice  of  the 
first  mortgage  bondholders.  It  is  a  matter 
with  wiiich  they  have  no  concern,  for  it  is 
absolutely  certain  that  bdnds  have  not  been 
issued  under  the  first  moitgage  in  excess  of 
the  $15,000  per  mile  allowed  by  that  mort- 
gage, and,  if  not,  the  interests  of  the  first 
mortgage  bondholders  cannot  possibly  be  af- 
fected to  their  prej  udice.  A  nd  even  bad  there 
been  an  excessive  issue,  which  is  not  the 
case,  the  general  mortgage  bondholders  alone 
could  complain;  for  the  limitation  upon  the 
issue  in  excess  of  $25,000  per  mile  was  made 
for  their  benefit,  and  for  their  benefit  only, 
and  they  would  have  the  right  to  waive  the 
inhibition,  and  permit  bonds  to  a  greater 
amount  to  be  issued,  if  they  chose  so  to  do. 
But  it  is  idle  to  contend  that  by  holding  the 
1,560  first  mortgage  bonds  to  be  valid  obUgi^ 
tions  of  the  company,  and  enforceable  for  the 
benefit  of  the  general  mortgage  Ixnidboldeis, 
the  issue  of  bonds  will  be  greater  than  that 
allowed  by  the  general  mortgage;  for.  by  the 


Digitized  by 


Google 


Va.) 


ATWOOD  •.  SHENANDOAH  VAL.  B.  CO. 


757 


agreement  under  which  the  bonds  in  dispute 
were  to  be  held  an  security  for  the  general 
mortgage  bondholders,  the  provision  for  the 
exchange  of  general  for  first  mortgage  bonds 
became  to  that  extent  Inoperative,  and  it 
would  haye  been  worse  than  idle  for  general 
mortgage  bonds  to  be  retained  for  the  pur- 
pose of  an  exchange  which  never  could  be 
effected.  It  follows,  therefore,  that  the  issue 
of  general  mortgage  bonds  to  the  full  amount 
for  which  they  were  issued  was  entirely  l^;al 
and  proper. 

Another  objection  made  and  most  earnestly 
pressed  is  that  the  1,560  bonds  are  imper- 
fect and  void,  because  they  have  never  been 
certified  by  the  trustee.  The  all-sufiicient 
answer  is  that,  for  the  purpose  of  enforcing 
the  lien  of  these  bonds  under  the  first  mort- 
gage for  the  benefit  of  the  general  mortgage 
bondliolders,  it  is  not  necessary  that  they 
should  be  certified,  and,  were  it  necessary,  a 
court  of  equity  would,  without  hesitation, 
compel  the  trustee  to  certify  them.  It  was 
bis  duty  to  do  so,  and  his  neglect,  omission, 
or  refusal  to  perform  that  duty  cannot,  in 
equity,  be  permitted  to  defeat  the  rights  of 
the  general  mortgage  bondholders,  who  were 
induced  to  believe,  and  had  the  right  to  be- 
lieve, that  these  securities,  upon  the  faith  of 
which  they  parted  with  their  money,  were 
in  all  respects  regular  and  complete.  It  is  a 
maxim  of  universal  application  that  "equity 
regards  and  treats  that  as  done  which  in  good 
conscience  ought  to  be  done. "  This  maxim 
is  the  source  of  a  large  part  of  that  division  of 
equity  jurisprudence  which  ooncema  equi- 
table property,  and  the  doctrines  and  rules 
which  create  and  define  equitable  estates  or 
interests  are  In  great  measure  derived  from 
its  operation.  The  true  meaning  of  this 
maxim  i&  that  equity  will  treat  the  subject- 
matter  of  a  contract,  as  to  collateral  conse- 
quences and  incidents,  in  the  same  manner 
as  if  the  final  acts  contemplated  by  the  par- 
ties bad  been  executed  exactly  as  they  ought 
to  have  been,  not  as  they  might  have  been 
executed.    1  Pom.  £q.  Jur.  §  364,  and  note. 

Perhaps  no  better  illustration  of  the  uni- 
versality of  the  maxim  can  be  found  than  is 
afforded  in  the  case  of  Frederick  v.  Fred- 
erick, 1  P.  Wms.  710.  In  that  case  a  person 
bad  contracted  to  become  a  citizen  of  Lon- 
don, but  died  before  he  had  carried  this 
agreement  into  effect  by  taking  up  his  free- 
dom. His  widow  thereupon  brought  a  snit 
to  procure  his  personal  estate  to  be  distrib- 
uted in  accordance  with  the  customs  of  Lon- 
don, which  applied  to  citizens  only,  and 
which  prescribed  a  very  different  mode  of 
distribution  from  that  which  prevailed  under 
the  statute  in  other  parts  of  England.  The 
court,  invoking  the  maxim,  held  that  the  de- 
ceased should  be  regarded  as  though  he  were 
actually  a  citizen  at  the  time  of  his  death. 
Id.  note  1.  So,  in  the  same  note,  the  remark 
of  Lord  Chancellor  Westbuby  in  Coventry 
T.  Barclay,  3  DeGex,  J.  &,  S.  320,  328,  is 
cited:  "It  is  the  rule  of  a  court  of  equity  to 
ooosider  that  as  done  which  ought  to  be 


done,  and  if,  therefore,  I  find  that  the  ac- 
counts and  valuation  of  July,  1860,  at  the 
making  of  which  Mr.  Bevan  was  not  present, 
were  afterwards  accepted  and  agreed  to  by 
him,  I  shall  hold  that  the  account  was,  in 
equity,  signed  by  him  at  the  time  when  it 
was  so  accepted."  It  may  here  be  said,  par- 
enthetically, that,  in  the  light  of  the  equitoble 
doctrine  above  stated,  the  provision,  "and, 
without  such  certificate,  said  bonds  shall  not 
be  valid  or  obligatory  for  any  purpose  what- 
ever," can  in  no  manner  Invalidate  the  bonds 
pledged  as  additional  security  for  the  benefit 
of  the  general  mortgage  bondholders. 

But  the  doctrine  under  discussion  rises  to 
yet  higher  ground,  and  in  a  large  class  of 
cases-deduces  the  obligations  of  a  trust  from 
powers  granted.  In  discussing  the  subject 
of  "trusts  that  arise  by  construction  from 
powers,"  it  is  said  in  1  Perry.  Trusts,  §  248, 
that,  "in  dealing  with  the  cases  that  have 
arisen  upon  these  Inquiries,  courts  have  dis- 
tributed powers  into  mere  powers,  and  pow- 
ers coupled  with  a  trust.  Mere  powers  are 
purely  discretionary  with  the  donee.  He 
may  or  may  not  exercise  or  execute  them  at 
bis  sole  will  and  pleasure,  and  no  court  can 
compel  or  control  his  discretion,  or  exercise 
it  in  his  stead  and  place,  if  for  any  reason  he 
leaves  the  power  unexecuted.  If  the  donee 
executes  the  powers,  but  executes  them  in  s 
defective  manner,  courts  may  aid  the  execu- 
tion and  supply  the  defects,  but  they  cannot 
exercise  or  execute  mere  naked  powers  con- 
ferred upon  a  donee.  It  is  different  with 
powers  coupled  with  trusts,  or  powers  which 
imply  a  trust.  In  this  class  of  cases  the 
power  is  so  given  that  it  is  considered  a  trust 
for  the  benefit  of  other  parties;  and,  when 
the  form  of  the  gift  is  such  that  it  can  be 
construed  to  be  a  trust,  the  power  becomes 
imperative,  and  must  be  executed.  Courts 
will  not  allow  a  clear  trust  to  fail  for  want 
of  a  trustee,  nor  will  they  allow  a  trust  to 
fail  by  reason  of  any  act  or  omission  of  the 
trustee.  Therefore  courts  will  not  allow  a 
trust  to  fail  or  to  be  defeated-  by  the  refusal 
or  neglect  of  the  trustee  to  execute  a  power, 
if  such  power  is  so  given  that  It  is  reason- 
ably certain  that  the  donor  intended  that  it 
should  be  exercised."  This  doctrine,  the 
soundness  of  which  is  beyond  all  question,  so 
aptly  applies  to  the  case  in  band  as  to  leave 
no  room  for  doubt  that,  if  necessary,  a  court 
of  equity  would  compel  the  trustee  to  certify 
the  bonds  in  question,  it  being  a  duty  ex- 
pressly Imposed  by  the  terms  of  the  trust. 

We  come  now  to  the  consideration  of  per- 
haps the  must  interesting  question  In  the 
case.  It  is  the  objection  that  the  sale  of  the 
82,375,000  of  general  mortgage  bonds  was 
negotiated  by  the  banking-house  of  £.  W. 
Clark  &  Co.,  the  financial  agents  of  the 
Shenandoah  Valley  Railroad  Company,  and 
v/ei^e  purchased  or  subscribed  for  by  said 
banking  firm,  or  by  members  thereof,  stand- 
ing In  a  fiduciary  relation  to  said  railroad 
company,  which  rendered  the  wliole  trans- 
action invalid,  and  therefore  rendered  the  de- 
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poalt  of  tbe  1.560  bonds  as  collateral  alao  in^ 
Talid.  Tbe  facts,  as  disclosed  by  the  record, 
are  tbese:  The  firm  of  £.  W.  Clark  &  Co. 
were,  at  the  time  of  tbese  transactions,  and 
long  prior  thereto,  tlie  recognized  Unanciiil 
agents  of  the  Shenandoah  Yalley  Railroad 
Company,  and  tvo  prominent  members  of 
said  firm,  Clarence  H.  Clark  and  F.  J.  Kim- 
ball, were  also  officers  of  said  railroad  com- 
pany, the  latter  being  its  president  and  the 
formerone  of  its  board  of  directors;  that  said 
banking  firm,  and  especially  said  Clark  and 
Kimball,  members  thereof,  were  not  only  the 
flnnncial  agents  of  this  railroad  company,  bnt 
were  its  constant  and  indulgent  friends  in 
tbe  period  of  its  infancy,  financial  embarrass- 
ment, and  struggles  for  existence,  and  sus- 
tained its  drooping  credit  by  advancing  to  it 
from  time  to  time  large  sums  of  money,  the 
result  of  which  was  that  tbe  firm  of  £.  W. 
Clark  &  Co.  was  forced  into  liquidation  in 
tbe  name  of  its  successor,  tbe  present  firm  of 
Clark  &  Kimball,  of  which  new  firm  Clarence 
H.  Clark  and  F.  J.  Kimball  are  prominent 
members;  that  the  firm  of  £.  W.  Clark  & 
Co.,  before  going  into  liquidation,  did.  as  the 
financial  agents  of  the  railroad  company, 
•abscribe  for  the  general  mortgage  bonds,  or 
tbe  bulk  of  them,  some  of  them  having  been 
SDbscribed  for  by  others,  said  subscription 
having  been  by  £.  W.  Clark  &  Co.,  not  for 
Itself  as  a  firm,  but  for  a  syndicate  composed 
of  members  of  the  firm  and  others;  that 
Clarence  H.  Clark  and  F.  J.  Kimball,  mem- 
bers of  said  firm,  became  thus  tbe  individual 
owners,  respectively,  of  very  large  numbers 
of  said  bonds,  and  that  one  of  the  induce- 
ments to  such  subscriptions  was  the  agree- 
ment of  tbe  railroad  company,  put  forth  in 
Its  said  prospectus,  to  pledge,  as  collateral 
for  the  bonds  so  sabscribed  for,  the  1,560 
bonds  in  dispute;  and  that  the  price  at  which 
tbe  general  mortgage  bonds  were  put  upon 
the  market  was  fixed  not  by  £.  W.  Clark  & 
Co.,  as  financial  agents,  but  was  prescribed 
by  tbe  railroad  company  itself,  through  its 
finance  committee,  in  a  resolution  adopted 
thereby,  at  a  special  meeting  of  said  commit- 
tee held  at  Philadelphia,  on  the  20th  of  May, 
1881,  as  follows:  "Resolved,  that  the  gen- 
eral mortgage  bonds  of  the  company  should 
be  ottered  on  the  following  terms:  Each  bond 
of  •1,000  and  five  shares  of  stock  for  one 
thousand  dollars  (#1,000)  in  caisb,  (less  a 
commission  of  five  per  cent.,)  and  accrued 
interest  on  bond,"  etc  At  the  price  thus 
prescribed  by  the  railroad  company  the  gen- 
eral mortgage  bonds  were  subscribed  for, 
and  the  amount  so  subscribed  was  paid  to  the 
railroad  company  in  cash,  and  was  actually 
expended  in  the  construction  of  the  exten- 
sion of  the  railroad  from  Waynesborougb  to 
Boanoke. 

In  the  light  of  these  facts,  which  are  clear- 
ly established,  we  discover  not  in  the  pur- 
chasers or  holders  of  tbese  1,560  bonds  the 
conduct  of  faithless  trustees  or  agents,  but 
that  of  generous,  public-spirited  friends  and 
benefactors,    whose    liberality    contributed 


largely  to  the  building  of  this  Important  line 
of  railroad.  It  is  not  necessary  to  discrimi- 
nate nicely  as  to  who  were  the  real  purchas- 
ers of  the  general  mortgage  bonds,  nor  is  it 
material  whether  ttaey  were  so  purchased  by 
the  firm  of  E.  W.  Clark  &  Co.,  or  by  a  syn- 
dicate composed  of  members  of  that  firm  and 
others.  Let  it  be  conceded  that  they  were 
purchased  by  said  firm,  at  the  time  the  finan- 
cial agents  of  the  railroad  company,  all  that 
could  be  required  is  that  their  conduct  was 
open  and  fair,  and  the  transaction  conducted 
in  the  utmost  good  faith.  It  is  not  intended 
to  deny  or  in  any  way  question  the  rule  that 
whether  such  an  agent,  bo  be  the  financial 
agent  or  president  or  director  of  the  railroad 
company,  is,  strictly  speaking,  to  be  called  a 
trustee  or  not;  for  there  can  be  no  doubt 
that  in  either  case  the  character  is  a  fiduciary 
one,  being  intrusted  by  the  company  with 
powers  to  be  exercised  for  the  common  and 
general  interests  of  the  corporation,  and  not 
for  its  or  their  or  his  private  interests;  and 
that,  whether  the  one  or  tbe  other,  the  doc- 
trine applies  by  which  equity  requires  that 
confidence  shall  not  be  abused  by  the  party 
in  whom  it  is  reposed,  and  which  it  enforces 
by  imposing  a  disability,  either  partial  or 
complete,  upon  the  party  intrusted  to  deal,  on 
his  own  behalf,  in  respect  to  any  matter  in- 
volving such  confidence.  Tbe  inhibitory 
principle  announced,  and  universally  applied 
under  this  rule,  has  no  earthly  application  to 
the  circumstances  of  the  case  in  band;  for. 
here  no  trust  has  been  abused,  and  no  ad- 
vantage obtained  by  the  trustee  or  agent. 
It  will  be  found,  on  examination  of  the  cases 
in  which  this  salutary  principle  of  equity 
has  been  applied,  that  they  all  proceed  upon 
the  idea  either  that  the  agent  or  trustee  is  so 
situated  that  he  cannot  make  a  contract,  for 
his  own  benefit,  with  respect  to  the  subject 
of  the  trust,  or  that  he  has  giuned  some  ad- 
vantage in  dealing  therewith,  which.  In  eq- 
uity and  good  conscience,  inures  to  the  benefit 
of  the  cestui  que  trtut.  The  agent  here, 
whether  the  firm  of  E.  W.  Clark  &  Co.,  the 
financial  agents  of  tbe  railroad  company,  or 
members  of  that  firm,  composing  a  syndicate, 
or  Clarence  H.  Clark,  a  director  of  the  rail- 
road company,  or  F.  J.  Kimball,  its  presi- 
dent, was  guilty  of  no  concealment,  entered 
into  no  transaction  bringing  their  duty  as 
trustees  or  agents  into  conflict  with  their 
private  intei-ests;  nor  did  they,  as  such  trus- 
tees and  agents,  have  in  their  custody  any 
property  to  be  sold  by  them  in  such  fiduciary 
relations;  nor  did  they  gain  any  undue  ad- 
vantage over  either  the  company  or  its  cred- 
itors, or  reap  any  profit  by  any  transaction 
touching  the  company's  property.  On  tbe 
contrary,  they  simply  lent  their  money  to  tbe 
railroad  company  upon  the  terms  prescribed 
by  it.  as  any  stranger  might  do,  and  took  the 
security  for  the  payment  thereof  pledged  un- 
der the  general  mortgage,  and  against  this 
there  is  no  bar  in  either  law  or  morals.  It 
cannot  be  maintained  that  the  rule  in  ques- 
tion, or  any  rule,  forbiils  a  dealing  of  tbia 


Digitized  by  VjOOQlC 


Ya.)    FIDELITY  INSURANCE.  T.&S.D.  GO.  «.SH£irANDOAHTAL.B.  00.      79 


oharacter,  nor  has  any  case  gone  to  the  on- 
reasonable  extent  of  so  holding.  See  note  to 
Fox  V.  Mackreth,  1  Lead.  Gas.  Eq.  237;  Oil 
Co.  V.  Marbury,  91  U.  8.  587;  Hotel  Co.  v. 
Wade,  97  U.  S.  16. 

In  the  iHSt-named  case  it  was  said:  "But 
where  stockholders  sanction  a  contract  un- 
der which  directors  loaned  money  to  the  cor- 
poration, and  its  bonds,  secured  by  mortgage, 
are  given,  if  the  money  Is  properly  applied, 
the  corporation  is  estopped  from  setting  up 
that  the  bonds  and  mortgage  are  void  by  rea- 
son of  the  trust  relations  which  directors 
sustained  to  it. "  Here  the  railroad  company 
not  only  obtained  the  loan  on  the  terms  dic- 
tated-by  it,  but  secured  the  cash,  and  actu- 
ally expended  it  in  the  construction  of  the 
extension  of  its  road.  Gould  there  be  any 
higher  sanction  than  this?  We  think  not. 
It  would  be  an  almost  barbarous  rule  that 
would  forbid  a  transaction  of  this  character, 
and  one  that  would  at  least  hazard  the  undo- 
ing of  all  the  common  transactions'of  man- 
kind. Even  in  the  cases  where  the  equitable 
principle  in  question  is  given  its  widest 
■weep,  the  general  rule  is  that  the  contract 
may  be  avoided  at  the  election  of  the  stock- 
holders or  cestui  que  trust,  upon  the  terms 
of  restoring  what  the  trustee  or  agent  has 
parted  with  in  the  transaction.  The  prin- 
ciple underlying  this  doctrine  is  favorably 
stated  by  Finch,  J.,  in  Duncomb  v.  Railroad 
Go.,  84  N.  Y.  190,  where  it  is  said:  "Nor  is 
It  at  all  questioned  that,  in  such  cases,  the 
right  of  the  beneficiary,  or  those  claim tng 
through  him  to  avoidance  does  not  depend 
upon  the  question  whether  the  trustee  in  fact 
has  acted  fraudulently,  or  in  good  faith  and 
honestly,  but  is  founded  upon  the  known 
weakness  of  human  nature,  and  the  peril  of 
permitting  any  sort  of  collision  between  the 
personal  interests  of  the  individual  and  his 
duties  as  trustee,  in  his  fiduciary  character. 
Daroue  t.  Fanning,  2  Johns.  Ch.  260.  But 
the  rule  was  adopted  to  secure  justice,  not  to 
work  injustice;  to  prevent  a  wrong,  not  to 
substitute  one  wrong  for  another;  and  hence 
have  arisen  limitations  upon  its  operation, 
calculated  to  guard  it  against  evil  results  as 
inequitable  as  those  it  was  designed  to  pre- 
vent. Thus,  the  beneficiary  may  avoid  the 
act  of  the  trustee,  but  cannot  do  so  without 
restoring  what  it  has  received.  Governor, 
etc..  T.  Mackenzie,  8  Brown,  Pari.  Cas.  42. 
To  cling  to  the  fruits  of  the  trustee's  dealing 
while  seeking  to  avoid  his  act;  to  take  the 
benefit  of  his  loan,  and  yet  avoid  and  reverse 
ite  security, — would  be  grossly  inequitable 
and  unjust.  It  would  turn  a  rule  designed  as 
a  protection,  into  a  weapon  of  offense  and  in- 
justice." 

Putting  aside  all  mere  verbiage  about  buy- 
ing and  seliing  bonds,  and  looking  at  this 
transaction  in  its  true  light,  it  was  simply  a 
lending  of  money  on  the  one  hand  and  bur- 
rowing on  the  other,  and,  to  secure  the  pay- 
ment of  the  loan  thus  obtained,  the  railroad 
company  issued  its  Iwnds,  secured  under  its 
general  mortgage  of  April  5, 1881,  by  which 


it  pledged  all  its  line  of  road  as  aforesaid,  all 

its  property,  rights,  and  franchises,  and 
pledged  the  1,560  lx)nds  as  collateral  for  said 
general  mortgage  bonds.  Town  of  Danville 
V.  Sutherlin,  20  Grat.  555.  The  pledge  was 
a  valid  one,  whether  made  for  a  debt  simul- 
taneously contracted  or  for  a  pre-existing 
debt.  See  Duncomb  t.  Railroad  Co.,  supra; 
Jones,  Pledges,  §  74;  Jones,  Ry.  Sec.  §  209; 
and  numerous  cases  cited.  In  the  liglitof 
the  authoilties,  there  can  be  no  doubt  that 
the  railroad  company  had  the  perfect  right  to 
issue  and  pledge  the  1,560  bonds  in  dispute 
as  collateral  security  for  the  general  mort- 
gage bonds.  After  a  most  laborious  investi- 
gation of  the  case,  as  presented  by  the  rec- 
ord, we  feel  constrained  to  say  we  discover 
nothing  in  the  least  calculated  to  cast  sus- 
picion upon  the  actings  and  doings  of  the 
Shenandoah  Valley  IMlroad  Company,  or 
upon  the  acts  or  conduct  of  its  officers  and 
agents  who  liave  testified  In  this  cause.  The 
conduct  of  all  of  them  seems  to  have  been 
open  and  fair,  and  above  suspicion.  The 
same  is  true  of  the  oflScers  and  agents  of  the 
Fidelity  Insurance,  Trust  &  bafe-Deposit 
Company,  notwithstanding  the  failure  to 
certify,  as  required,  the  1,560  bonds  in  ques- 
tion, which  is  explained  with  entire  satisfac- 
tion by  Mr.  Gest,  the  vice-president  of  the 
company,  who  also  gave  his  deposition  in  ttie 
cause.  We  are  entirely  satisfied  that  the  de- 
cision of  the  circuit  court  was  eminently 
proper,  and  the  same  must,  as  respects  said 
1,560  bonds,  be  afllrmed. 

HmTON,  J.,  dissenting. 


(86  Va.  1) 

FiDEXiTT  Insurance,  Trust  &  Safe-Db- 
F08IT  Co.  et  al.  V.  Shenandoah  Yai,.  R. 
Co.  et  al. 

{Supreme  Court  of  Api)eala  itf  Virainbu    April 
11, 1889.) 

IUiLB0AJ>  CoMPARiBs— Bonds— C!oNSTrrDnosAi. 
Law — ^Novation. 

1.  Act  Va.  March  21, 1877,  was  enUUed:  "An  act 
to  secure  the  pavment  of  wages  or  salaries  to  cer- 
tain employto  of  ndlway  •  •  •  corporations. " 
It  provided  that  employes,  and  persons  furnishing 
iron,  fuel,  or  other  supplies  to  such  a  corporation, 
should  have  alien  for  their  debts  on  aU  its  property 
superior  to  any  mortgage  or  other  lien  thei^fter 
given.  Act  April  3, 1879,  amended  said  statute  by 
adding  engines  and  cars  to  the  list  of  supplies  for 
which  a  lien  was  given  thereby.  Held,  that  said 
acts,  so  far  as  they  purported  to  give  a  lien  to  per- 
sons furnishing  cars  and  engines,  are  repugnant 
to  Const.  Va.  art.  5,  {  15,  requiring  the  object  of  a 
law  to  be  expressed  in  its  title. 

2.  One  fui-nisbing  rolling  stock  to  such  a  corpo- 
ration, retaining  the  title  as  seCorlty,  before  ttie 
appointment  of  a  receiver,  after  being  paid  by  the 
latter  for  the  use  of  the  rolling  stock,  since  his  ap- 
pointment, and  exhausting  his  lien  thereon,  is,  as 
to  ttie  residue  of  bis  debt  only,  a  general  creditor 
of  the  corporation,  with  a  claun  inferior  to  that  of 
amortga^ea 

8.  A  railroad  corporation  owed  wages  and  other 
debts  of  a  privileged  class,  and  also  overdue  con 
pons  secured  by  mortgages.  C.  &  Co.  held  a  large 
amount  of  these  coupons,  and  furnished  tbeooipo- 
ratlon  money  to  pay  portions  of  said  debts,  taring 
its  promissory  note  therefor.  A  scheme  for  fund- 
ing all  this  indebtedness  was  adopted,  and  bonds 
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•eonred  on  the  inoome  of  the  road  were  issued,  of 
which  C.  &  Co.  took  enough,  at  60  cents  on  the  dol- 
lar, to  equal  the  amount  of  their  claim,  and  also 
took  an  additional  sum  for  which  they  paid  cash. 
These  bonds  were  Issued,  as  the  company  stated, 
"to  pay  and  provide  for  Its  Seating  Indebtedness, " 
and  to  secnre  their  prompt  negotiation  the  Interest 
thereon  was  guarantied  by  another  railway  corpo- 
ration. No  express  agreement  was  made  as  to 
whether  the  former  claims  of  C.  &  Co.  should  be 
extingroished.  C.  &  Co.  also  took  prior  mortgage 
bonds  as  collateral  security  for  the  payment  of 
their  income  bonds.  Held,  that  the  acceptance  of 
the  bonds  constituted  a  novation  of  the  debt,  and 
that  the  debt  of  C.  &  Co.  was  postponed  to  those  of 
the  prior  mortgagees,  as  to  the  mortgaged  prop- 
erty. 

Appenl  from  circuit  ooart  of  city  of  Roa- 
noke; Henrt  E.  Blair,  Judge. 

This  is  an  appeal  from  a  later  decree  in  the 
same  cause  in  which  tlie  opinion  in  Atwood 
T.  Railroad  Co.,  ante,  748,  was  rendered.  The 
decree  was  rendered  in  April,  1888.  and  de- 
cided that  certain  "car-trust  creditors"  had 
a  lien  on  all  the  property  of  said  railroad  for 
rolling  stock  furnished,  superior  to  that  of 
the  holders  of  bunds  secured  by  mortgages. 
It  also  rejected  the  claims  of  certain  "income 
bondholders"  to  priority  over  the  other  cred- 
itors, except  as  to  the  amount  of  the  income 
bonds  paid  for  with  coupons  of  prior  mort- 
gages. For  statement  of  facts,  see  the  opin- 
ion, and  the  opinion  in  the  casia  referred  to 
above.  Clark  &  Kimball,  holders  of  income 
bonds,  appeal  from  the  portion  of  the  decree 
affecting  them,  as  do  also  the  first  mortgage 
bondholders. 

Chas,  L.  Lamberton,  Joseph  Leedotn,  W. 
W.  A  B.  T.  Crump,  W.  R.  Ntaples,  and  Jos. 
S.Clark,  for  various  appellants.  Johnston, 
Williams  &  Boulioare,  Camm  Patteson, 
Wm.  J.  Robertson,  P.  P.  Clark.  W.  R. 
Staples,  H.  Gordon  McCouoh,  R.  C.  Dame, 
and  W,  H.  Travers,  for  various  appellees. 

Lewis,  P.  We  are  of  opinion  that  so  m  nch 
of  the  decree  of  the  April  terra,  1888,  is  er- 
roneous as  decides  that  the  claims  designated 
in  the  record  as  the  "caf-trust  claims"  con- 
stitute a  lien  on  the  franchises  and  all  the 
property,  real  and  personal,  of  the  defendant 
company.  These  claims  are  for  engines  and 
other  rolling  stock  which  were  furnished  by 
the  Railroi^  Equipment  Company,  E.  E. 
Denniston,  and  other  persons,  to  the  defend- 
ant company,  at  different  times,  prior  to  the 
commencement  of  the  present  suit,  and  for 
which  the  company  undertook  to  pay  in 
monthly  installments;  the  title,  however,  to 
be  retained  until  the  equipment  should  be 
fully  paid  for.  As  appears  from  the  master's 
report,  the  aggregate  amount  of  these  claims 
exceeds  the  sum  of  $700,000,— a  sum  equal 
to,  or  perhaps  in  excess  of,  the  real  value  of 
the  equipment, — and  they  are  reported  by 
him,  and  adjudged  by  the  court  to  be  liens  on 
the  property  of  the  company  prior  to  the  mort- 
gages in  question.  This  conclusion  is  based 
on  certiiin  provisions  of  the  statute  approved 
March  21, 1877,  as  amended  by  an  act  ap- 
proved April  2,  1879.  (Acts  187&-77,  p.  188; 
Acta  187^79.  p.  352,)  ami  its  correctness. 


therefore,  depends  upon  the  validity  of  those 
provisions.  The  title  of  the  first-mentioned 
act  is  "An  act  to  secure  the  payment  of  wages 
or  salaries  to  certain  employes  of  railway, 
steam-lioat,  and  other  corporations."  And 
the  first  section  of  the  act  enacts  "that  here- 
after all  conductors,  brakemen,  engine-driv- 
ers, firemen,  captains,  stewards,  pilots,  clerks, 
depot,  or  office  agents,  storekeepers,  mechan> 
ics,  or  laborers,  and  all  persons  furnishing 
railroad  iron,  fuel,  and  all  other  supplies  nec- 
essary for  the  operation  of  trains  and  engines, 
employed  in  the  service  of  any  railroad,  canal, 
or  other  transportation  company,  chartered 
under  or  by  the  laws  of  this  state,  or  doing 
business  within  its  limits,  shall  have  a  prior 
lien  on  the  franchise,  the  gross  earnings,  and 
on  all  the  real  and  personal  property  of  said 
company  which  is  used  in  operating  the  same, 
for  and  to  the  extent  of  the  wages  or  salaries 
contracted  to  be  paid  them  by  said  company; 
and  no  mortgage,  deed  of  trust,  sale,  convey- 
ance, or  hypothecation  liereafter  executed  of 
said  property  shall  defeat  or  take  precedence 
over  said  lien. "  The  sec<md  section  then  goes 
on  to  provide  how  the  lien  secured  by  the 
first  section  shall,  in  order  to  avail,  he  verified 
and  recorded,  and  the  third  section  protects 
the  rights  of  an  assignee  of  the  lien.  The 
title  of  the  amendatory  act  is  as  follows:  "  Au 
act  to  amend  and  re-enact  the  first  and  second 
sections  of  an  act  approved  March  21,  1877, 
entitled  '  An  act  to  secure  the  payment  of  the 
wages  or  salaries  of  certain  employes  of  rail- 
way, canal,  steam-boat,  and  other  transporta- 
tion companies. '  "  And  the  only  amendment 
made  by  the  act  which  is  material  to  the  pres- 
ent case  is  that  it  adds  the  words  "engines" 
and  "cars"  to  the  list  of  supplies  mentioned 
in  the  first  section  of  the  original  act,  and  for 
which  a  lien  is  given.  The  question  upon 
which  this  bnuich  of  the  case  depends  is 
whether  this  leg:slation,  so  far  as  it  relates  to 
what  is  known  as  supply  creditors,  is  germane 
to  the  title  of  the  statute,  or  whether  it  is  not 
sufiiciently  indicated  by  the  title,  and  there- 
fore invalid  by  virtue  ot  the  constitutional  re- 
quirement that  "no  law  shall  embrace  more 
tlian  one  object,  which  shall  be  expressed  in 
iU  title."    Const,  art.  5,  §  15. 

The  question  is  a  gr.tve  one,  and  we  fully 
appreciate  its  importance  and  delicacy.  Every 
act  of  the  legislature  is  presumed  to  be  con- 
stitutional, and  ought  to  be  sustained  by  the 
courts,  unless  the  conflict  between  the  statute 
and  the  constitution  be  palpable.  And  espe- 
cially is  this  so  in  a  case  like  the  present,  as 
it  is  often  dilHcult  to  determine  the  degree  of 
particularity  which  must  be  observed  in  the 
title  of  a  statute  in  orJer  to  make  the  title 
and  the  body  of  the  act  conform  to  the  con- 
stitutional requirement.  But  where  the  re- 
pugnancy between  the  statute  and  the  con- 
stitution is  too  clear  to  admit  of  reasonable 
doubt  the  constitution  must  prevail,  and  the 
statute,  to  the  extent  of  the  repugnancy,  must 
be  declared  invalid,  be  thecontiequences  wiiat 
they  may. 

As  to  the  constitutional  provision  in  qu'^- 
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tion,  it  is,  as  we  hare  had  occasion  in  a  re- 
cent case  to  declare,  not  only  mandatory,  bat 
of  great  public  utility.  It  was  introduced 
into  the  constitution  for  a  wise  purpose,  and 
ought  to  be  reasonably  interpreted  and  firmly 
enforced.  Its  object  is  to  prevent  corrupt 
or  surreptitious  legislation  by  incorporating 
into  a  bill  obnoxious  provisions  of  which  the 
title  gives  no  indication,  and  its  requirement 
is  that  the  title,  while  it  need  not  l>e  a  com- 

Silete  index  of  the  act,  must  indicate  its  ob- 
ect  with  sufficient  distinctness  to  enable  the 
members  of  the  legislature  to  fairly  under- 
stand it  by  simply  hearing  the  title  read.  In 
other  words,  the  title  is  not  to  be  used  as  a 
deceptive  cover  for  vicious  or  surreptitious 
legislation.  When  the  title  is  general,  as  it 
may  be,  all  persons  interested  are  put  upon 
inquiry  as  to  anything  in  the  body  of  the  act 
which  is  germane  to  the  subject  expressed. 
But  when  the  title  is  restrictive,  and  conQned 
to  a  special  feature  of  a  particular  subject, 
the  natural  inference  is  that  other  features 
of  the  same  general  subject  are  excluded. 
"As  the  legislature,"  says  Judge  Cooley, 
"may  make  the  title  to  an  act  as  restrictive 
as  they  please,  it  is  obvious  that  they  may 
sometimes  so  frame  it  as  to  preclude  many 
matters  l)eing  included  in  the  act  wliich 
might  with  entire  propriety  have  been  em- 
brMed  in  one  enactment  with  the  matters 
indicated  by  the  title,  bat  wUoh  must  now 
be  excluded,  tiecaase  the  title  has  been  made 
unnecessarily  restrictive."  "Nor  can  the 
courts,"  he  adds,  "enlarge  the  scope  of  the 
title.  They  are  vested  with  no  dispensing 
power.  The  constitution  has  made  the  title 
the  conclusive  index  to  the  legislative  intent' 
as  to  what  shall  have  operation.  It  is  no  an- 
•werto  say  that  the  title  might  have  been  made 
more  comprehensive,  if,  in  fact,  the  legisla- 
ture have  not  seen  Qt  to  make  it  so. "  Cooley, 
Const.  Lim..  149.  In  a  recent  case  in  the  su- 
preme court  of  Pennsylvania  it  is  said:  "The 
purpose  of  the  constitutional  provision  is  to 
pievent  a  numlier  of  different  and  uncon- 
nected subjects  from  being  gathered  into  one 
act,  and  thus  to  prevent  unwise  or  injurious 
legislation  by  a  combination  of  interests. 
Another  purpose  was  to  give  information  to 
the  members  or  others  interested,  by  the 
title  of  the  bill,  of  the  contemplated  legisla- 
tion, and  thereby  to  prevent  the  passage  of 
unknown  and  alien  subjects,  which  miglitbe 
coiled  up  in  the  folds  of  the  bill.  The  pro- 
vision was  found  necessary  to  correct  the 
evils  of  unwise,  imprudent,  and  corrupt  leg- 
islation, and  therefore  is  to  receive  an  in- 
terpretation that  will  effectuate  its  true  pur- 
pose. It  would  not  do  to  require  the  title  to 
be  a  complete  index  to  the  contents  of  the 
bill,  for  this  would  make  legislation  too  dif- 
ficult, and  bring  it  into  constant  danger  of 
being  declared  void.  Bat,  on  the  other  band, 
the  title  should  l>e  so  certain  as  not  to  mis- 
lead." "We  are  not  called  upon,"  the  court 
farther  said,  "to  show  the  necessity  or  vin- 
dicate the  wisdom  of  the  constitutional  re- 
quirement.   It  is  enough  for  us  to  know 


that  it  is  an  express  mandate  of  the  organic 
law,  which  the  legislature  ought  to  obey,  and 
the  courts  are  bound  to  enforce.  While  It 
may  be  difficult  to  formulate  a  rule  by  which 
to  determine  the  extent  to  which  the  title  of 
a  bill  must  specialize  its  object,  it  may  be 
safely  assumed  that  the  title  must  not  only 
embrace  the  subject  of  proposed  legislation, 
but  also  express  the  same  so  clearly  and  fully 
as  to  give  notice  of  the  legislative  purpose 
to  those  who  may  be  specially  interested 
therein.  Unless  it  does  this  it  is  useless. " 
In  re  Boad  of  Pboenixville,  109  Fa.  St.  44. 
The  constitution  of  Michigan  contains,  as  d» 
the  constitutions  of  many  other  states  in  the 
Union,  a  provision  identical  with  that  of  our 
own  constitution  above  quoted;  and  in  the 
case  of  People  v.  Mahaney,  13  Mich.  481,  the 
supreme  court  of  that  state,  after  referring 
to  the  practice  which  had  theretofore  pre- 
vailed of  including  in  one  act  subjects  of  di- 
verse natures,  and  saying  that  it  was  cor- 
ruptive both  to  the  legislature  and  the  state, 
used  this  language:  "It  was  scarcely  more 
so,  however,  than  another  practice,  also  in- 
tended to  be  remedied  by  the  constitutional 
provision,  by  which,  through  dextrous  man- 
agement, clauses  were  inserted  in  bills  of 
wliich  the  titles  gave  no  intimation,  and  their 
passage  secured  through  legislative  IxKlies 
whose  members  were  not  generally  aware  of 
their  intention  and  effect.  *  •  «  The 
framers  of  the  constitution  meant  to  put  an 
end  to  legislation  of  this  vicious  character, 
which  was  little  less  than  a  fraud  upon  the 
public,  and  to  require  that  in  every  case  the 
proposed  measure  Should  stand  upon  its  own 
merits,  and  that  the  legislature  should  be 
fairly  notiQed  of  its  design  when  required  to 
pass  upon  it."  See,  also.  Supervisors  v.  Mc- 
Gruder,  6  S.  £.  Kep.  232;  Lane  v.  State,  49 
N.  J.  Law,  673,  10  Atl.  Eep.  360;  City  of 
Kansas  v.  Payne,  71  Mo.  159;  Cutlip  v.  Sher- 
iff, 3  W.-  Ya.  588;  Hingle  v.  State,  24  Ind. 
28;  Byerson  v.  Utley,  16  Mich.  269;  Failing 
v.  Commissioners,  53  Barb.  70;  Prothro  v. 
Orr,  12  Ga.  36;  Montclair  v.  BamsdeU,  107 
U.  S.  147,  2  Sup.  Ct.  Rep.  391;  Carter  Co.  v. 
Sinton,  120  U.  S.  517,  7  Sup.  Ct.  Bep.  650; 
£x  parte  Thomason,  16  Neb.  238,  20  N.  W. 
Bep.  312. 

In  the  light  of  these  principles,  there  can 
be  no  reasonable  doubt,  we  think,  that  so 
much  of  the  act,  and  the  act  amendatory 
thereof,  as  is  relied  on  in  the  present  case, 
is  repugnant  to  the  constitution,  and  there- 
fore void.  The  simple  and  single  purpose 
indicated  by  the  titles  to  the  two  acts  is  to 
secure  the  payment  of  wages  or  salaries  to 
certain  employ^  And  we  have  only  to  re- 
gard the  plain  and  weil-understood  meaning 
of  those  terms  to  see  that  by  no  possibility 
can  they  be  made  to  embrace  the  claims  in 
question.  The  price  of  a  locomotive  is  not 
wages  or  salary,  and  a  person  who  builds 
and  sells  locomotives,  cars,  etc.,  is,  presum- 
ably, not  an  employe,  but  an  employer. 
Bouvier  defines  "wages"  to  l>e  "a  compen- 
sation given  to  a  hired  person  for  his  or  her 
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services,"  and  "salary"  be  defines  as  "a  re- 
ward or  recompense  for  services  performed ; 
•  •  ♦  the  price  of  hiring  of  domestic 
servants  and  workmen;"  tlioagh  the  term  is 
usually  applied,  he  says,  to  the  reward  paid 
to  a  public  officer  for  the  performance  of  his 
official  duties.  We  do  not  see  how  argument 
can  make  plainer  the  invalidity  of  the  act  in 
the  particular  mentioned.  The  title  is  mis- 
leading and  deceptive.  It  gave  not  the 
remotest  intimation  of  the  provisions  of  the 
act  relied  on  here,  which  are  foreign  to  the 
subject  expressed  in  the  title;  and  to  sustain 
the  act  in  its  entirety  would  be,  in  effect,  by 
Judicial  construction,  to  eliminate  from  the 
constitution  one  of  its  most  important  pro- 
visions, or,  at  all  events,  to  seriously  impair 
Its  usefulness.  This  the  courts  have  no 
power  to  do.  Our  duty  in  such  a  ease  is  to 
maintain  the  constitution  inviolate,  and  to 
declare  void  so  much  of  the  act  as  b  incon- 
sistent therewith.  And  a  decree  in  the  pres- 
ent case  will  be  entered  accordingly. 

It  is  insisted,  however,  that,  whether  the 
statute  be  valid  or  not,  the  claims  in  ques- 
tion are  privileged  debts,  entitling  the  claim- 
ants to  superior  equities  to  the  mortgage 
creditors,  according  to  the  doctrine  of  Fos- 
dick  V.  Schall,  99  U.  S.  235;  Williamson  v. 
Bailroad  Co.,  33  Grat.  624;  and  other  cases 
of  that  class.  In  those  cases  the  principle 
(now  well  established  in  the  jurisprudence  of 
the  country)  was  announced  tliat  when  the 
eurreqt  receipts  of  a  railroad,  which  are  al- 
ways first  applicable  to  the  payment  of  its 
current  debts, — i.  e„  debts  for  labor,  sup- 
plies, and  the  like, — are  used  in  paying  the 
mortgage  debt,  or  in  strengthening  or  pro- 
tecting the  security,  it  is  competent  and 
proper  fbr  a  court  of  equity,  when  asked  by 
the  mortgagees  to  take  possession  of  the 
road,  and  to  hold  and  operate  it  for  their  ben> 
efit  by  the  appointment  of  a  receiver,  to  di- 
rect tiiat  the  fund  thus  diverted  be  restored 
from  the  income  of  the  receivership,  or,  un- 
der some  circumstances,  even  from  the  pro- 
ceeds of  the  sale  of  the  corpus  of  the  prop- 
erty. Trust  Ck).  V.  Souther.  107  U,  S.  591, 
2  Sup.  Ct.  Rep.  295;  Burnham  v.  Bowen, 
111  U.  S.  776,  4  Sup.  Ct.  Rep.  675;  Railroad 
Co.  V.  BaUway  Co.,  125  U.  S.  658,  673,  8 
Sup.  Ct.  Bep.  1011;  Hale  v.  Frost,  99  U.  S. 
389.  But  the  present  case  is  not  within  this 
principle.  Indeed,  the  case  of  Fosdick  v. 
Schall,  so  far  from  supporting,  is  an  author- 
\ty  against,  the  position  of  the  claimants. 
There  certain  oars  had  been  sold  by  the  ap- 
pellee to  the  railroad  company,  before  the 
pointment  of  a  receiver,  to  be  paid  for  in  in- 
stallments, and  the  title  was  retained  until 
all  the  payments  should  be  made.  Default 
was  made  in  the  payments,  and,  under  or- 
ders  in  the  cause,  the  receiver  paid  for  the 
use  of  the  oars  during  the  receivership,  but 
the  vendor  insisted  that  he  was  entitled,  in 
addition  to  this,  to  take  back  the  cars,  and 
also  to  be  paid  the  balance  due  him  out  of 
any  funds  in  court  to  the  credit  of  the  cause, 
not  otherwise  appropriated.     The  supreme 


conrt  held  he  could  reclaim  the  cars,  and  that 
he  was  entitled  to  be  paid  for  their  use  by 
the  receiver,  but  that  for  any  balance  that 
might  be  due  him.  after  his  own  reserved  se- 
curity had  been  exhausted,  he  occupied  the 
position  of  a  general  creditor  only.  And  t4ie 
present  case  stands  upon  the  same  footing. 
Here  there  was,  in  legal  effect,  a  conditional 
sale  of  the  equipment  in  question,  with  a  re- 
tention of  title  as  a  security  for  tlie  purchase 
money.  The  written  contracts  between  the 
parties,  it  is  true,  purport  to  be  leases,  but 
the  mere  language  usmI  is  by  no  means  con- 
clusive of  the  legal  nature  of  the  transac- 
tions. As  was  said  in  Hervey  v.  Locomotive 
Works,  93  U.  S.  664,  which,  also,  was  a  case 
of  a  rolling  stock  contract:  "T lie  transaction 
is  not  changed  by  giving  it  the  form  of  a 
lease.  In  determining  the  real  character  of 
a  contract,  courts  will  always  look  to  its  pur- 
pose  rather  than  to  the  name  given  it  by  the 
parties."  The  claimants,  moreover,  had 
been  paid  by  the  receiver,  with  the  sanction 
of  the  court,  for  the  use  of  the  equipment  by 
him,  and  this  was  proper,  as  it  is  the  duty  of 
a  court  to  pay  from  the  trust  fund  in  its 
possession  all  the  debts  it  incurs  in  adminis- 
tering the  trust.  Myer  v.  Car  Co.,  102  U. 
S.  1.  They  are  also  entitled  to  enforce  what 
is,  in  effect,  a  lien  retained  by  them  upon  the 
equipment  for  whatever  may  now  be  due 
them, — that  is  to  say,  they  are  entitled  to  re- 
claim it;  nor  is  this  disputed.  But,  as  for 
any  balance  that  may  remain  after  enforcing 
that  lien,  they  are,  as  the  supreme  court  said 
in  Fosdick  v.  Scliall,  general  creditors  only, 
with  no  special  equities  in  their  favor. 

To  the  same  effect  in  Huidekoper  v.  Loco- 
motive Works,  99  U.  S.  258,  which  was  the 
case  of  a  conditional  sale  of  locomotives,  and 
in  which  the  same  principle  was  applied.  In 
Burnham  v.  Bowen,  111  U.  S.  776,  4  Sup. 
Ct.  Rep.  675.  a  claim  for  coal  furnished  the 
railroad  company,  to  be  used  on  its  engines, 
before  the  appointment  of  a  receiver,  was  al- 
lowed on  the  g^und  that  tlie  income  of  the 
receivership  had  been  used  to  pay  off  in- 
cumbrances on  the  mortgaged  property, 
thereby  increasing  the  security  of  the  bond- 
holders at  the  expense  of  the  labor  and  sup- 
ply creditors.  It  was  held  that  this  was  such 
a  diversion  of  what  was  denominated  the 
"current  debt  fund"  as  to  make  it  proper  to 
require  the  mortgagees  to  pay  it  back.  The 
court,  however,  added,  by  way  of  caution,  as 
in  Trust  Co.  v.  Morrison,  125  U.  S.  591.  8 
Sup.  Ct  Bep.  1004,  it  afterwards  repeated: 
"We  do  not  now  hold,  any  more  than  we  did 
in  Fosdick  v.  Schall  or  Huidekoper  v.  Loco- 
motive Works,  that  the  income  of  a  railroad 
in  the  hands  of  a  receiver  for  the  benefit  of 
mortgage  creditors  who  have  a  lien  upon  it 
under  their  mortgage  can  be  taken  away 
from  them  and  used  to  pay  the  general  cred- 
itors of  the  road.  All  we  then  decided,  and 
ail  we  now  decide,  is  that  if  current  earnings 
are  used  for  the  benefit  of  mortgage  creditors 
before  current  expenses  are  paid,  the  mort- 
gage security  is  chargeable  in  equity  with 


Digitized  by  VjOOQlC 


T«.)    PIDBLITTINSUBANCB,T. A  S.D.  CO. «. SHENANDOAH  VAL.E.  CO.      763 


the  restoration  of  the  fund  which  has  been 
thus  improperly  applied  to  their  use."  The 
same  principle  was  recognized  in  Addison  y. 
Lewis,  75  Ya.  701,  in  which  case,  after  re- 
ferring to  Fosdick  T.  Scball  and  similar  eases, 
Judge  Obristian,  in  whose  opinion  all  the 
judges  present  concurred,  said:  "  It  has  been 
said,  and  said  trniy,  that  these  decisions  con- 
stitute '  a  new  departure,'  and  I  am  not  dis> 
pose  to  extend  the  doctrine  one  inch  liejond 
the  point  to  which  the  authority  of  these 
cases  plainly  points."  Many  other  dases  were 
referred  in  in  the  argument,  which  we  have 
examined,  but  it  is  unnecessary  to  comment 
upon  them.  The  truth  is,  no  invariable  rule 
is  ded  ncible  from  the  authorities.  Each  case 
must  therefore  be  decided  in  the  light  of  its 
own  circumstances,  and,  so  viewing  the  pres- 
.  ent  case,  we  think  the  claims  in  question  are 
not  such  debts  as  ought  in  equity  and  good 
conscience  to  be  accorded  priority  over  the 
mor^^e  creditors.  It  was  not  alleged  in 
the  petitions  of  intervention  filed  by  the 
elidmants  in  the  court  below,  nor  is  it  proven, 
that  any  portion  of  the  current  income  of  the 
company,  before  the  appointment  of  the  re^ 
oeiTer,  was  wrongfully  diverted  in  the  inter- 
est of  the  bondhiSders;  and  where  there  has 
been  "no  diversion,  there  can  be  no  restora- 
tion." This,  then,  disposes  of  the  car-trust 
claims. 

We  come  next  to  consider  the  case  of 
Messrs.  Clark  &  Kimball,  bankers,  of  Phila- 
delphia, who  have  also  appealed  from  so 
much  of  the  decree  as  postpones  to  the  first 
and  second  mortgages  their  claim  to  priority 
over  those  mortgages  to  the  extent  of  the 
promissory  notes  of  the  Shenandoah  Yalley 
Bailroad  Company  used  by  them  in  purchas- 
ing income  mortgage  bonds  of  the  company, 
and  now  held  by  tbiem.  On  the  other  hand, 
the  appellees  complain  of  the  decree,  under 
the  ninth  rule  of  the  couit,  on  the  ground 
that  the  decree  goes  too  far  in  favor  of  the 
said  appellants,  In  giving  them  the  benefit  of 
the  liens  of  the  coupons  which  were  used  by 
them  in  purchasing  income  i>onds,  and  who 
insist  that  this  alleged  error  should  be  cor- 
rected. The  ground  of  this  contention  is 
that  the  coupons,  when  surrendered  to  the 
company,  were  paid  for  and  discharged  with 
income  bonds,  and  consequently  the  liens  to 
secure  them  were,  to  that  extent,  extin- 
guished also.  A  brief  reference  to  the  facts 
is  essential  to  a  correct  understanding  of 
the  questions  thus  raised.  The  appellants, 
Clark  Si  Kimball,  were  for  a  long  while  the 
bankers  of  the  railroad  company,  and  appear 
to  have  rendered  it  valuable  pecuniary  aid. 
Their  unpaid  loans  to  the  company  at  one 
time  amounted  to  nearly  a  half  million  dol- 
lars, which  were  evidenced  by  the  promis- 
sory notes  of  the  company.  Much  of  the 
money  thus  loaned,  it  is  claimed,  went  to  pay 
off  labor  and  supply  claims,  and  other  priv- 
ileged debts  of  the  company.  They  also  held 
a  large  amount  of  the  first  and  general  mort- 
gage coupons  of  the  company,  maturing  in 
1883  and  1884.    These,  with  tlie  notes  above 


mentioned,  were  used  at  par  In  purchasing 
Income  bonds  at  60  cents  on  the  dollar, 
which  bonds  are  secured  by  what  is  called 
the  "income"  or  "third"  mortgage  on  the 
road.  The  appellants'  claim  is  founded  upon 
two  propositions,  namely  (1)  that,  as  to  the 
coupons,  there  was  a  mere  exchange  of  se- 
curities, without  affecting  the  debt  of  which 
the  coupons  were  the  evidence;  and  (2)  that, 
as  to  the  promissory  notes,  the  money  for 
which  they  were  given  was  used  in  the  pay- 
ment of  preferred  debts,  and  therefore  tliat 
the  appellants  are  entitled  to  be  subrogated 
to  the  rights  and  privileges  of  the  creditors 
whose  debts  were  thus  paid.  There  is  cer- 
tainly no  better  settled  principle,  nor  one, 
perhaps,  which  has  ofteuer  been  recognized 
and  acted  upon  by  this  court,  than  that  no 
mere  change  in  the  form  of  the  evidence  of  a 
debt  secured  by  mortgage,  deed  of  trust,  or 
a  vendor's  lien,'  will  operate  to  discharge  the 
debt,  unless  so  intended  by  tbe  parties. 
The  cases  of  Yancey  v.  Mauck,  15  Grat.  300; 
Gibert  v.  Railroad  Co.,  38  Grat.  586;  and 
Stimpson  v.  Bishop,  82  Va.  190, — may  be 
mentioned  among  the  many  cases  In  this 
court  on  that  subject.  At  the  same  time  it 
is  equally  well  settled  that,  where  one  secu- 
rity is  accepted  by  the  creditor  in  satisfaction 
of  another,  tbe  debt  evidenced  by  the  latter 
is  discharged.  In  a  case,  therefore,  of  a 
change  of  securities,  the  question  always  is, 
what  was  the  intention  of  the  parties'?  Or, 
as  it  is  nsnally  expressed,  the  question 
whether  the  transaction  amounts  to  a  nova- 
tion is  a  qi^stion  of  intention,  to  be  derived 
from  all  the  circumstances  of  the  case,  al- 
though nothing  positive  be  expressed.  And, 
in  the  absence  of  proof  of  a  special  agree- 
ment, the  giving  up  or  the  retention  of  the 
original  security  will.  In  general,  be  a  de- 
cisive circumstance  in  determining  that  ques- 
tion ;  for,  if  tbe  creditor  means,  in  any  con- 
tingency, to  resort  to  the  original  indebted- 
ness, he  will  scarcely  be  willing  to  surrender 
all  evidence  of  that  indel>tedness  to  his  debt- 
or, without  fortifying  himself  with  some 
acknowledgment  of  the  real  nature  of  the 
transaction.  .  This  was  decided  in  Morriss  v. 
Harveys,  76  Va.  726,  and  such  is  the  well- 
settled  doctrine.  In  the  present  case  these 
was  no  express  agreement  when  the  coupons 
in  question  were  surrendered,  and  hence  we 
must  look  to  the  surrounding  circumstances 
to  ascertain  what  the  intention  of  the  parties 
was. 

It  appears  from  the  record  that  income 
bonds  to  the  amount  of  $1,500,000  were  is- 
sued and  sold  by  the  railroad  company,  which 
were  principally  paid  for  with  the  coupons 
and  notes  al)ove  mentioned.  These  ImuUs 
were  secured,  as  stated,  by  what  is  called 
the  "income"  or  "third"  mortgage.  That 
mortgage  was  executed  in  accordance  with  a 
previous  agreement  between  the  Shenandoah 
Valley  Bailroad  Company  and  the  Norfolk 
&  Western  Railroad  Company,  bearing  date 
Deceml)er  29,  1882.  That  agreement  shows 
that  by  a  previous  contract  between  tbe  same 
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prides,  dated  September  27,  1881,  the  Sben- 
uidoah  Valley  Company  had  agreed  to  com- 
plete its  road,  the  southern  teriniDusof  which 
was  then  at  Waynesboro  ugh,  to  a  junction 
with  the  Norfolk  &  Western  road,  which, 
np  to  the  29tb  of  December,  1882,  It  had 
tailed  to  do.  Accordingly  it  was  agreed 
tliat,  in  order  "to  pay  and  provide  fur  its 
floating  and  accruing  indebtminess,"  and  to 
raise  the  means  to  complete  its  road,  the 
Shenandoah  Yalley  Company  would  issue 
income  bunds  and  secure  them  by  an  addi- 
tional mortgage;  and  "for  the  purpose  of  add- 
ing, to  the  value  of  said  income  bonds,  and 
more  promptly  and  advantageously  negotiat- 
ing the  same,"  the  Norfolk  &  Western  Com- 
pany agreed  to  guaranty,  on  certain  specified 
conditions,  the  payment  of  interest  on  the 
bonds,  wtiich  it  was  agreed  should  not  be 
sold  at  less  than  60  per  cent,  of  their  par 
value,  payable  in  cash  or  obligations  of  the 
first-mentioned  company,  including  mort- 
|ntge  coupons  maturing  in  1883  and  1884. 
The  mortgage  was  accordingly  executed  on 
the  12th  of  February,  1883,  and  it  set  forth 
the  object  of  the  issue  of  the  bonds  secured 
by  it,  the  terms  and  conditions  upon  which 
they  were  issued,  and  also  the  substance  of 
the  agreement  aforesaid,  as  did  the  bonds 
themselves.  The  appellants,  Clark  &  Kim- 
ball, thus  had,  independently  of  their  official 
connection  with  the  company,  full  notice  of 
the  objects  for  which  the  bonds  purchased 
and  now  held  by  them  were  issued,  and  it  is 
not  reasonable  to  suppose  that  in  surrender- 
ing their  coupons  at  par  and  getting  for 
them,  at  60  cents  on  the  dollar,  income  bonds 
secured  and  guarantied  as  already  Indicated, 
they  were  merely  exutianging  one  form  of 
indebtedness  for  another,  leaving  the  origi- 
nal indebtedness,  evidenced  by  the  coupons, 
unaffected.  On  the  contrary,  the  circum- 
stances of  the  transaction  preclude  any  such 
conclusion.  Here,  not  only  was  the  original 
security  given  up,  but  a  new  one  was  taken, 
secured  not  only  on  the  properly  of  the 
debtor,  but  guarantied,  to  a  certain  extent, 
by  a  third  and  solvent  party,  and  the  new 
secarity  reciting,  what  was  known  before, 
that  it  was  issueid  to  pay  the  floating  and  ac- 
cruing indebtedness  of  the  company,  a  large 
portion  of  which  indebtedness  was  used  at 
par  in  purchasing  the  bonds  at  only  a  little 
over  one-half  of  tlieir  nominal  value.  In  ad- 
dition to  this,  the  coupons,  when  turned  into 
the  company,  were  canceled,  and  the  trans- 
action was  treated,  as  in  effect  it  was.  an 
extinguishment  of  the  coupons.  And  that 
such  was  the  intention  of  the  parties  at  the 
time  hardly  admits  of  doubt.  Besides,  If 
this  be  not  the  true  view  of  the  matter,  the 
appellants  must,  upon  the  plainest  principles 
of  equity,  be  held  to  have  waived  the  claim 
now  asserted  by  them.  In  a  printed  state- 
ment to  the  New  York  Stock  Exchange, 
dated  May  81,  1883,  accompanying  their  ap- 
plication to  have  the  mortgage  bonds  of 
the  company,  including  the  Income  bonds, 
"listed,"  as  it  is  called,  statements  were 


made  by  the  officers  of  the  company  as  to 
the  financial  condition  of  the  company  which 
are  utterly  at  war  with  the  claims  now  as- 
serted. At  that  time  Kimball,  one  of  the 
appellants,  was  the  president  of  the  com- 
pany, and  Clark,  the  other  appellant,  was 
one  of  its  directors.  Upon  the  strength  of 
these  representations  sales  of  the  bonds  were 
no  doubt  efFected  to  innocent  purchasers,  and 
it  would  now  be  the  grossest  injustice  to 
such  persons  to  allow  the  claims  in  question 
as  a  prefetred  charge  on  the  mortgage  prop- 
erty, and  thereby  to  that  extent  to  impair 
the  security  of  the  mortgages.  Plainly,  up- 
on no  just  principle  can  this  be  done. 

A  decisive  autliority  upon  this  point  is 
Addison  v.  Lewis,  76- Ya.  701.  There  the 
president  of  the  railroad  company  intervened, 
and  asserted  a  claim  for  several  years'  salary, . 
which  accrued  before  the  road  went  into  the 
hands  of  a  receiver.  But,  as  it  appeared  that 
in  his  published  annual  reports,  as  president, 
for  the  years  in  question,  his  salary  for  those 
years  was  put  among  the  paid  items,  it  was 
held  that  any  right  which  he  might  have  had 
to  be  paid  in  preference  to  the  bondholders 
had  been  waived,  although  the  salary  in  point 
of  fact  had  not  been  paid.  This  ruling,  it 
seems  to  us,  is  eminently  just  and  proper, 
and  in-  accordance  with  public  policy,  inas- 
much as  the  officers  of  a  railroad  company 
are,  in  a  general  sense,  trustees,  and  must 
therefore  act  in  the  strictest  good  faith  in 
putting  forth  statements  to  the  public  as  to 
the  condition  of  the  affairs  of  the  company, 
upon  which  innocent  persons,  in  their  deal- 
ings with  the  company,  have  a  right  to  rely. 
The  same  considerations  apply  to  the  promis- 
sory notes  in  question,  and  as  to  which  the 
appellants  claim  the  right  of  subrogation. 
But  enough  has  been  already  said  to  show 
that  this  is  not  a  proper  Ciise  for  the  applica- 
tion of  that  doctrine.  "The  law  of  subroga^ 
tion  is  the  exercise  of  the  equitable  powers  of 
the  court,  to  afford  a  summary  relief  to  a 
meritorious  creditor,  wlto  might  otherwise 
be  subjected  to  loss  by  the  operation  of  pro- 
ceedings at  law  against  the  estate  or  funds 
of  one  who  is  indebted  both  to  him  and  to 
othera.  This  equitable  remedy  is  allowed 
only  when  it  does  not  conflict  with  the  legal 
or  equitable  rights  of  other  creditors  of  the 
common  debtor."  "It  is  the  creature  of  eq- 
uity, and  justice  is  its  object  It  is  founded 
upon  principles  of  equity  and  benevolence, 
and  is  only  to  be  administered  in  a  clear  case, 
and  never  to  the  prejudice  of  the  rights  of 
others."  Sheld.  Subr.  §  4;  Enders  v.  Brune, 
4  Band.  (Ya.)  438;  Clevinger  v.  MiUer,  27 
Grat.  740;  Miller  v.  Holland,  5  S.  £.  Bep. 
701;  3  Pom.  Eq.  Jnr.  §  1419,  note  1.  Be- 
sides, there  is  no  proof  that  when  the  money 
was  loaned,  for  which  the  notes  were  given, 
there  was  any  understanding  as  to  how  it 
should  be  applied.  The  company  at  the  time 
was  financially  embarrassed,  and  the  loans 
were  simply  made  in  the  ordinary  course  of 
business.  Tlie  lendera  were  pecuniarily  in- 
terested in  the  road,  and  no  doubt  were  in- 
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flaenced  thereby  in  loaning  the  money,  bnt 
with  no  agreement  that  any  particular  claims 
or  class  of  claims  should  be  paid  with  It.  In- 
deed, Kimball  himself,  one  of  the  appellants, 
testifies  explicitly  in  his  depoeition  that  the 
money  was  advanced  without  any  special 
agreement,  written  or  verbal,  so  that  it  went 
into  the  treasury  of  the  company  nnafFected 
by  any  special  equities  of  the  appellants,  and 
when,  afterwards,  a  part  of  it  was  paid  out  to 
laborers  and  stipply-men,  the  debts  so  paid 
were  forever  discharged.  It  appears,  more- 
over, that  when  tiie  notes  for  the  loans  were 
taken  the  appellants  received  general  mort- 
gage bonds  of  the  company  as  collateral  se- 
curity for  their  payment,  which  goes  far  to 
show,  if  It  does  not  conclusively  show,  that 
the  idea  of  a  right  to  subrogation  is  altogeth- 
er an  afterthought.  For  why  take  general 
or  second  mortgage  bonds  as  collateral  if  the 
understanding  was  that  tlie  appellants  were 
to  stand  in  the  shoes  of  those  whose  equities 
were  superior  even  to  the  first  mortgage? 
To  this  question  the  answer  must  be  that  the 
money  was  loaned  on  the  credit  of  the  com- 
pany and  the  collaterals  so  furnished,  alone. 
At  all  events,  such  is  the  fair  presumption, 
and  there  is  no  evidence  to  repel  it. 

In  Addison  v.  Lewis,  supra,  a  similar  claim 
was  asserted  on  the  part  of  a  bank  for  money 
advanced  by  it  on  collaterals,  before  the  ap- 
pointment of  a  receiver,  and  which  was  used 
by  the  railroad  company  in  paying  current 
expenses.  The  claim,  however,  was  reject- 
ed. The  court  said:  "The  bank  discounted 
the  paper  of  the  company  solely  upon  the 
credit  of  the  company,  and  upon  collaterals 
deposited  by  the  company  with  the  bank. 
The  acceptance  of  these  collaterals  was  in  it- 
self a  recognition  of  the  subordination  of  the 
claim  of  the  bank  to  the  lien  of  the  bondhold- 
ers, and  is  sufficient  to  estop  the  bank  from 
Betting  up  the  claim  preferred  in  the  peti- 
tion." The  cases  of  Coe  v.  Bailway  Co.,  31 
N.  J.  £q.  105,  and  Atkins  t.  Railroad  Co., 
8  Hughes,  (IT.  S.)  807,  relied  on  by  the  ap- 
pellants, are  not  in  point,  as  in  both  of  those 
cases  the  advancements  were  made  on  a  dis- 
tinct understanding,  clearly  established,  that 
the  parties  by  whom  they  were  made  should 
be  subrogated  to  the  rights  of  the  creditors 
whose  debts  were  paid  with  the  money  ad- 
vanced. In  short,  we  are  of  the  opinion 
that  the  claim  of  the  appellants  Messrs.  Clark 
&  Kimball  to  superior  equities  to  the  bond- 
holders cannot  be  sustained;  that  they  are 
entitled,  as  to  the  Income  bonds  held  by 
them,  to  the  security  of  the  income  mort- 
gage only;  and  that  so  much  of  the  decree  of 
the  circuit  court  as  is  in  conflict  with  this 
opinion  must  be  reversed  and  annulled. 


(31  S.  01  120)  

Atats  eas  rel.  Hussell  et  al.  v.  Bacok. 
County  Auditor. 

(SuprenM  Court  of  South  CaroUna.    June  19, 
1889.) 

BcHOOL-DisTRioTS— Taxation. 
1.  Const.  S.  C.  art.  9.  {  8,  declares  that  the  cor- 
porate authorities  of  school-dlstriota  "mi^  be 


vested  with  power  to  assess  and  colleet  taxes  for 
corporate  purposes. "  Oen.  St  1883,  a.  19,  provides 
that  each  oounty  shall  be  divided  Into  convenient 
school-districts,  each  of.  which  shall  be  a  body  cor- 
porate under  the  control  of  the  board  of  school 
trustees  for  the  district,  which  board  is  specially 
charged  "to  provide  suitable  school-booses  in  their 
districts,  and  to  make  the  same  comfortable. "  By 
act  of  1888  (18  St  383)  the  county  board  of  exam- 
iners of  Spartanburg  county  were  authorized  and 
reqnired  to  lay  off  a  separate  school-district,  which 
"shall  be  known  as  the  school-district  of  the  city 
of  SpartanburK,  and  shall  be  a  body  politic  and 
corporate,  with  such  government  rights,  privi- 
leges, and  liabilities  as  are  provided  for  school- 
districts  by  the  school  law. "  Act  Deo.  24,  1887. 
(19  St  1119.)  authorized  said  district  to  issue  bonds 
for  the  bnilding  of  one  or  more  school-houses  in 
the  city  of  Spartanburg,  and  declared  "the district 
to  be  a  body  corporate  for  the  purpose  of  issuinr 
said  bonds,  and  when  issued  they  shall  be  signed 
by  the  chairman  of  the  board  of  trustees. "  For 
the  purpose  of  paying  the  interest  and  principal 
when  due,  it  was  made  the  duty  of  the  county  au- 
ditor to  compute  the  amount  necessary  to  be  raised, 
and  levy  the  same  on  the  property  of  the  tax-pay- 
ers. Meld,  that  the  district  was  a  corporation,  and 
a  tax  levied  to  pay  for  the  erection  of  a  school- 
house  was  for  a  corporate  purpose. 

3.  Though  the  act  does  not  in  terms  authorize 
the  board  of  trustees  to  assess  and  collect  the  tax, 
it  authorizes  the  corporation,  which  can  only  act 
tlirough  the  board,  to  Issue  bonds,  which  implies 
the  power  to  levy  and  collect  taxes  for  their  pay- 
ment. The  auditor  is  merely  authorized  to  com- 
pute the  annual  amount  to  be  raised,  when  he  has 
been  furnished  with  the  amount  assessed  to  pay 
the  principal  and  interest 

8.  As  the  amount  of  the  bonds  and  rate  of  inter- 
est are  fixed,  a  demand  on  the  auditor  to  compute 
the  amount  necessary  to  be  paid  by  each  tax-payer 
for  the  purpose  of  paying  the  annual  interest  Is 
sufficient  to  authorize  mnndamua  to  compel  him 
to  perform  his  duty,  without  any  formal  assess- 
ment of  the  amount  by  the  board. 

Application  for  mandamus. 
H.  E.  Kavenel,  for  relators.     Bumar  A 
Simpson,  for  respondent. 

McIVEit,  J.  This  is  an  application,  ad- 
dressed  to  this  court  in  the  exercise  of  its 
original  jurisdiction,  for  a  mandamus  to 
compel  the  respondent  fortliwith  to  assess  a 
tax  for  the  purpose  of  paying  the  interest  on 
certain  bonds  authorized  to  be  issued  by  the 
relators  under  the  provisions  of  an  act  ap- 
proved 24th  of  December,  1887.  The  peti- 
tion sets  forth  (1)  tliat  the  relators  constitute 
the  board  of  trustees  of  the  school-district  of 
the  city  of  Spaitanburg.  (2)  That  the  said 
school-district  is  a  body  corporate,  duly  estab- 
lished for  the  purpose  of  maintaining  an  ef- 
ficient system  of  public  schools  within  the 
limits  of  said  district,  and  is  invested  with 
such  powers,  and  charged  with  such  duties, 
as  are  necessary  and  proper  to  carry  out  such 
purpose.  (3)  That  the  respondent  is  the 
county  auditor  of  Spartanburg  county.  (4) 
That  for  the  purpose  of  erecting  suitable, 
buildings  for  the  public  schools  of  said  dis- 
trict authority  was  given  to  the  relators,  by 
an  act  of  the  legislature  above  referred  to,  to 
issue  bonds  of  said  school-district  in  the  sum 
of  912,000,  and  to  make  all  necessary  con- 
tracts for  the  erection  of  such  buildings,  and 
that  in  pursuance  of  such  authority  the  rela- 
tors have  ha>l  such  bonds  prepared  for  issue, 
and  have  made  contracts  for  the  purchase  of 
a  site,  and  the  erection  of  buildings  thereon. 
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That  for  the  purpoac  of  paying  the  inter- 
est which  will  fall  due  on  said  bonds  on  the 
Ist  day  of  July  next,  and  on  the  1st  day  of 
each  succeeding  January  and  July,  it  is  made 
the  duty  of  the  county  auditor  of  said  county 
to  levy  upon  all  the  property  in  said  school- 
district,  at  the  usual  time  of  making  the  reg- 
ular annual  assessments,  an  annual  tax  suf- 
ficient for  the  payment  of  such  interest.  (6) 
That  the  relators  have  applied  to  the  respond- 
ent as  auditor  of  said  county  to  make  and 
enter  such  assessment  upon  the  tax-books, 
which  be  declines  to  do.  (7)  That  such  re- 
fusal has  impaired  the  market  value  of  the 
bonds  to  such  an  extent  that  the  same  cannot 
be  negotiated  without  detriment  to  the  inter- 
ests of  said  school-district.  (8)  That  relators 
have  no  other  remedy  than  by  mandamua. 
The  respondent,  by  his  return,  without  con- 
troverting any  of  the  facts  stated  in  the  peti- 
tion, bases  his  refusal  upon  the  following 
legal  grounds,  which  he  submits  for  the  con- 
sideration of  the  court,  viz.:  (1)  That  said 
bonds  are  not  valid  obligations  of  said  school- 
district,  and  there  is  no  legal  authority  for 
bira  to  make  the  required  levy.  (2)  That  the 
purpose  for  which  said  bonds  were  author- 
ized to  be  issued  is  not  a  corporate  purpose. 
(3)  That  the  act  authorizing  the  issue  of  said 
bonds  is  unconstitutional.  (4)  That  the 
school-district  of  the  city  of  Spartanburg  is 
not  a  corporate  body. 

For  a  proper  understanding  of  the  ques- 
tions presented  in  this  case  a  brief  review  of 
the  provisions — constitiTtiunal  and  legislative 
— ^relating  to  this  subject  will  be  necessary. 
First  wc  have  the  constitutional  provision 
contained  in  section  8,  art.  9,  Const.,  declar- 
ing that  "the  corporate  authorities  of  coun- 
ties, townships,  school-districts,  cities, 
towns,  and  villt^es  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  pur- 
poses," etc.  Next  we  And  the  act  of  March 
22,  1878.  (16  St.  571,)  entitled  "An  act  to 
alter  and  amend  the  school  law  of  South 
C^ffolina,"  inoor|>orated,  substantially,  in 
General  Statutes  of  1882  as  chapter  19,  which 
{Mt>vides  that  each  county  shall  he  divided 
into  convenient  school-districts,each  of  which 
shall  be  a  lx>dy  politic  and  corporate,  under 
the  management  and  control  of  the  board  of 
school  trustees  for  such  district,  which  board 
is,  among  many  other  things,  specially 
charged  "to  provide  suitable  school-houses  in 
their  districts,  and  to  make  the  same  com- 
fortable," etc.  Then  we  find  that  by  the  act 
of  1883  (18  St.  382)  the  county  board  of  ex- 
aminers of  Spartanburg  county  are  specially 
."authorized  and  required  to  lay  oft  a  separate 
school-districtt  having  Spartanburg  court- 
house as  tlie  center,  and  embracing  an  area 
of  not  less  than  three  miles  square,  and  de- 
claring "that  the  said  district  shall  be  known 
as  the  school-district  of  the  city  of  Spartan- 
burg, and  sliall  be  a  body  iM)litic  and  corpo- 
rate, with  such  government  rights,  privileges. 
and  liabilities  as  are  provided  for  school-dis- 
tricts by  the  school  law  of  South  Carolina, 
approved  March  22, 1878."  Finally  we  have 


the  act  of  December  24, 1887,  (19  St.  1119,) 
under  which  this  controversy  has  arisen,  en- 
titled "An  act  to  enal>le  and  authorize  the 
school-district  of  the  city  of  Spartanburg  to 
issue  bonds  for  the  purpose  of  building  pub- 
lic school-houses  in  the  city  of  Spartanburg," 
which  in  its  first  section  declares  "that  the 
school-district  of  the  city  of  Spartanburg  is 
hereby  permitted  and  authorized  to  issue 
twelve  thousand  dollars  of  six  per  cent, 
bonds  for  the  purpose  of  building  one  or 
more  public  school  buildings  in  the  city  of 
Spartanburg:  provided,  that  a  majority  of 
the  qualified  voters  of  said  school-district 
shall  be  in  favor  of  such  issue,  as  expressed 
in  an  election  held  for  that  purpose. "  Section 
2  prescribes  regulations  for  the  election  and 
declaring  the  result.  In  section  3  it  is  pro- 
vided "that  the  said  school-district  of  the  city 
of  Spartanburg  is  hereby  declared  to  be  a 
body  corporate  for  the  purpose  of  issuing 
said  bonds,  and,  when  issued,  they  shall  be 
signed  by  the  chairman  of  the  board  of  trus- 
tees," etc.  Section  4  reads  as  follows: 
"That,  for  the  purpose  of  paying  the  interest 
on  said  bonds,  and  the  principal  when  due,  it 
shall  be  the  duty  of  the  county  auditor  of  the 
county  [of]  Spartanburg,  or  such  other  offi- 
cer :is  may  t>e  charged  with  the  assessment 
of  taxes,  to  compute  annually  the  amount 
necessary  to  be  raised,  and  to  levy  the  same 
upon  all  the  real  and  personal  property  in 
said  school-district,  and  the  amount  so  levied 
shall  be  collected  by  the  county  treasurer  of 
the  county  of  Spartanburg,  and  held  by  him 
for  the  purpose  of  paying  the  said  interest  or 
principtil,  if  any  be  due,  and  shall  be  used  for 
no  other  purpose  whatever." 

From  this  review  it  is  clear  that  the  school- 
district  in  question  has  been  duly  constituted 
a  corporation,  for  it  is  so  expressly  declared 
by  the  act  of  1883,  and  this  declaration  is  re- 
peated, perliaps  unnecessarily,  in  the  act  of 
1887, — that  the  purpose  of  said  corporation 
was  to  promote  the  educational  interests  of 
the  people  residing  within  the  designated  ter- 
ritory, and  that  the  board  of  trustees,  though 
not  in  terms  so  declared,  are  the  corporate 
authorities  of  such  corporation,  for,  by  the 
provisions  of  the  act  of  1878,  expressly  re- 
ferred to  in  the  act  of  1888,  and  made  a  part 
thereof,  each  school-district  is  under  "tba 
management  and  control"  of  the  board  of 
trustees  appointed  for  the  same.  And  we 
think  it  eiqualiy  clear  that  the  purpose  for 
which  the  tax  in  question  was  authorized — 
to  pay  a  debt  contracted  for  the  erection  of 
school-houses — was  a  corporate  purpose,  for, 
as  we  have  seen,  one  of  the  duties  with 
which  the  ttoards  of  trustees  of  school-dis- 
tricts are  specially  charged  is  "to  provide 
suitable  school-houses  in  their  districts,  and 
to  make  the  same  comfortable. "  Now,  as  the 
provision  of  the  constitution  alx>ve  cited  ex- 
pressly provides  that  "  the  corporate  authori- 
ties of  ♦  ♦  •  school-districts  ♦  *  • 
may  be  vested  with  power  to  assess  and  col- 
lect taxes  for  corporate  purposes, "  and,  as 
the  purpose  for  which  the  tax  in  question 
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was  antborized  was  »  corporate  purpose,  the 
only  remaining  inquiry  is  whether  "the  cor- 
ponte  authorities"  of  the  corporation  known 
as  "the  8ohool-df strict  of  the  city  of  Spartan- 
burg" have  been  invested  with  power  to  as- 
sess and  collect  the  tax  in  question,  and  here 
arises  the  only  diflSonlty  in  the  case.  Regard- 
ing, as  we  do,  the  board  of  trustees  as  the 
corporate  anttiorities  of  the  corporation,  the 
precise  question  is  whether  such  board  has 
been  invested  with  power  to  assess  and  col- 
lect the  tax  in  question.  While  it  is  quite 
true  that  the  act  of  18K7  does  not,  in  express 
terms,  authorize  the  board  of  trustees  to  as- 
sess and  collect  the  tax  in  question,  yet  it 
does  authorize  the  corporation, — which  can 
only  act  through  its  corporate  authorities, 
who,  as  we  have  seen,  are  the  board  of  trus- 
tees,— to  issne  bonds  to  tlie  amount  of  $12,000 
for  the  purpose  of  erecting  public  school 
buildings,  and  this  "necessarily  implied  the 
power  to  levy  and  collect  taxes  to  provide  for 
the  payment  thereof."  Feldman  v.  City 
Council.  28  S.  C  57.  It  seems  to  us.  there- 
fore, that,  by  a  fair  construction  of  the  act, 
it  may  be  regarded  as  investing  the  board 
of  trustees  with  power  to  assess  and  col- 
lect taxes  necessary  for  the  (>ayment  of  the 
principal  and  interest  on  the  bonds  thns  au- 
thorized to  be  issued  by  the  corporation 
through  its  corporate  authorities,  the  board 
of  trustees. 

It  is  true  that  the  provisions  of  the  fourth 
section  of  the  act  of  1887  would,  at  first 
view,  seem  to  have  the  effect  of  conferring 
the  power,  and  charging  the  duty,  of  assess- 
ing this  tax  upon  the  connty  auditor  of  the 
county  of  Spartanburg,  who  i's  not  one  of  the 
corporate  authorities  of  the  corporation,  and 
who  could  not,  therefore,  be  dothed  with 
such  power  under  fne  provisions  of  the  con- 
stitution. Bnt  a  more  careful  examination 
of  the  terms  of  that  section  will  show  that 
such  is  not  the  proper  construction.  The 
language  used  is  somewhat  peculiar.  It  does 
not  purport  to  confer  any  power  upon  the 
auditor  to  assess  the  amount  of  the  tax,  but 
he  is  simply  required  to  compute  annually 
the  amount  necessary  to  be  raised  "fbr  the 
purpose  of  paying  the  Interest  on  said  bonds, 
and  the  principal  when  due,"  and  to  levy  the 
same  upon  all  the  real  and  personal  property 
in  said  school-district.  Tliis  involves  merely 
an  arithmetical  calculation,  and  implies  that, 
when  he  has  been  furnished  with  the  amount 
assessed  by  the  corporate  authorities  for  the 
purpose  of  paying  the  interest  on  said  txmds 
and  the  principal  when  due,  his  duty  is  sim- 
ply that  of  an  arithmetician,  to  compute  an- 
nually the  amount  to  be  charged  against  each 
tax-payer  within  the  limits  of  the  school-dis- 
trict, and  levy  the  same  by  charging  such 
amount  on  the  tax-bootcs  against  each  indi. 
vidnal  tax-payer.  This,  as  it  seems  to  us,  is 
the  proper  construction  to  be  placed  upon  the 
language  of  the  section, — which  it  most  be 
admitt^  is  not  as  dear  as  it  might  have  been, 
— because  best  in  accordance  with  the  inten- 
tion of  the  legislature  as  gathered  from  the 


whole  scope  and  tenor  of  the  act.  When  it 
becomes  desirable  or  necessary  to  provide  for 
the  paymcmt  of  the  principal  of  said  bonds, 
either  by  creating  a  sinking  fund,  or  such 
other  mode  as  may  be  deemed  best,  then,  be- 
fore the  auditor  can  be  required  to  discharge 
the  duty  imposed  upon  him  by  the  act,  it  will 
become  necessary  to  furnish  the  auditor  with 
the  amount  necessary  for  that  purpose,  in 
addition  to  the  amount  required  •  to  pay  the 
annual  interest;  but  now.  when  the  auditor 
is  simply  called  upon  to  compute  the  amount 
necessary  to  be  paid  by  each  tax-payer,  and, 
charge  the  same  upon  the  tax-books  for  the 
purpose  of  paying  the  annual  interest,  which 
is  a  certain,  definite  sum,  as  the  amount  of 
the  bonds  and  the  rate  of  interest  are  both 
fixed  by  the  act,  we  can  see'  no  necessity  for 
any  more  formal  assessment  of  such  amount 
by  the  board  of  trustees  than  is  necessarily 
implied  in  their  demand  as  set  forth  in  the 
petition.  It  seems  to  us,  therefore,  that  the 
writ  of  mandamus,  as  prayed  for  in  the  peti- 
tion, should  issue,  and  it  is  accordingly  so  ad- 
judged. 

Simpson,  O.  J.,  and  MoGowam,  J.,  concur. 


(83  Go.  143) 

SWANN  9t  al.  «.  MoiiRis  et  al. 

(Supreme  Count  of  Oeorgia.    May  17, 1889.) 
Laxdlobd's  Lien. 

Where  it  appears  that  landlords  sold  fertUizera 
to  their  tenant  as  agents  for  third  persons,  tak- 
ing therefor  the  tenant's  note  payable  to  the  third 
persons,  thoy  are  pot  entitled  to  a  lien  on  the  ten- 
antjs  crops  tor  supplies  furnished,  under  Code  Ga. 
i  1978,  though  they  are  obliged  to  pay  the  note, 
under  their  contract  with  their  principals. 

Error  from  superior  court,  Newton  county; 
BoTNTON,  Judge. 

Jamet  F.  Rodgers,  for  piaintiflfs  in  error. 
MiddlebrookM  <t  Strnrnn,  for  defendants  in 
error. 

Simmons,  J.  The  court  tielow  erred  in 
overruling  the  certiorari  in  this  case.  In 
order  for  a  landlord  to  have  a  lien  upon  his 
tenant's  crop  for  supplies,  under  section  1978 
of  the  Code,  the  landlord  must  furnish  the 
articles  as  landlord.  Scott  v.  Found,  61  Ga. 
579.  The  evidence  in  this  record  shows  that 
Morris  &  Cook  did  not  furnish  the  guano  to 
Shelton  as  landlord,  but  sold  it  to  him  as  the 
agents  of  Adair  Bros.  Shelton  rented  the 
land  from  Hardwlck  in  the  fall  of  1886.  His 
tenancy  began  in  January,  1887.  Before  he 
moved  upon  the  land,  Morris  &  Cook  pur- 
chased it  from  Hardwick,  and  Hardwick 
transferred  Shelton 's  rent  note  to  tbem. 
They  were  the  agents  of  Adair  Bros,  for  the 
sale  of  fertilizers.  As  such  agents,  they  sold 
a  certain  quantity  of  fertilizer  to  Slielton. 
and  took  his  note  for  the  same,  payable  to 
Adair  Bros.  As  merchants,  they  sought  to 
sell  Shelton  other  supplies,  and  take  a  lien 
therefor.  Shelton  refused  to  purchase  from 
them,  or  give  them  a  lien,  stating  that  he 
had  agreed  to  give  a  lien  on  his  crop  to 
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Swann,  Stewart  &  Co.  When  tbe  note  given 
to  Adair  Bros,  for  the  guano  fell  due.  Shelton 
failed  to  pay  it.  and  Morris  &  Cook  paid  it, 
as  they  were  bound  to  do,  under  their  con- 
tract with  Adair  Bros.  Morris  &  Cook  then 
foreclosed  their  landlord's  lien,  alleging  that 
they  had  furnished  guano  to  Slielton  as  land- 
lords. This  was  resisted  by  Swann,  Stewart 
&Co.  Tlie  jury  found  for  Morris  &  Cook, 
and  Swann,  Stewart  &  Ca  sued  out  a  cer- 
tiorari. 

Under  this  state  of  facts,  we  think,  as  said 
before,  tlmt  the  court  erred  in  overruling 
this  certiorari,  because  the  evidence  showed 
that  Morris  &  Cook  did  not  famish  the  guano 
as  landlords,  but  as  agents  of  Adair  Bros. 
Kor  did  the  fact  that  they  paid  Shelton's  note 
at  maturity  entitle  them  to  foreclose  a  lien  as 
landlords.  Scott  v.  Pound,  supra.  It  would 
make  no  difference  that  they  owned  the  gua- 
no, if  they  sold  it  as  the  agents  of  Adair 
Bros.    Judgment  reversed. 


(8?  Oa.  tt) 


Shaw  v.  Statb. 


(Supreme  Court  of  Oeorgla.    May  20, 18S9.) 

MiSOONDVOT  0»  JCKY— EVIDENCB. 

1.  In  a  murder  trial,  before  the  arguments  were 
finished,  after  adjoamment  for  tne  night,  the 
balllft  took  tbe  jury  from  the  room  where  he  was 
ordered  to  keep  them,  to  a  prayer-meeting  con- 
Inoted  by  the  active  prosecator  in  the  case,  who 
assigned  them  seats.  Borne  of  the  congregation 
left  before  and  some  after  the  jury.  Held,  that 
the  misconduct  of  the  bailiff  andlury  was  so  gross 
that  a  new  trial  must  be  granted,  though  the  affi- 
davits for  the  state  show  that  no  reference  was 
made  to  "any  law  case, "  that  no  one  spoke  to  ihe 
jury,  and  the  affidavits  of  tbe  latter  were  to  the  ef- 
fect that  they  were  in  no  way  influenced  in  their 
verdict  by  anything  occurring  while  absent  from 
the  jury-room. 

2.  A  photograph  of  the  locality  where  the  de- 
ceased was  killea,  taken  after  the  trial,  with  per- 
sons placed  where  defendant  and  his  acoompllcea 
were  said  to  have  stood,  is  not  incompetent,  as 
tending  to  influence  the  jury. 

Error  from  superior  court,  Butts  county; 
BoYNTON,  Judge. 

A.  D.  Hammond,  J.  W.  Thurman,  and  L. 
L.  Ray,  for  plaintiff  in  error.  E,  Womack, 
Sol.  6en.,  for  the  State. 

SiuHONS,  J  Thomas  Shaw  was  tried  and 
convicted  upon  the  charge  of  murder.  He 
made  a  motion  for  a  new  trial  upon  the  sev- 
eral grounds  therein,  which  motion  was 
overruled  and  he  excepted;  Tbe  main 
grounds  relied  upon  before  us  for  the  rever- 
sal of  the  court  below  in  refusing  a  new  trial 
were  the  sixth  and  seventh  grounds  of  tlie 
original  motion,  and  the  first  of  tlie  amended 
motion,  which  are  as  follows:  "(6)  Because 
the  jury,  while  the  case  was  pending,  went 
to  church  at  night.  (7)  Because  said  jury, 
while  at  church  at  night,  heard  the  prosecu- 
tor in  said  case  talk  and  shout;  also  heard  a 
prayer  in  reference  to  the  execution  of  the 
law  and  the  maintenano.  of  justice."  "(1) 
That  said  jury  attended  the  Baptist  Church 
in  a  body,  and  while  there  was  addressed  by 
the  prosecutor  in  said  case,  and  was  exposed 


to  the  crowd,  going  to  and  from  the  church." 
These  grounds  were  certified  to  by  the  trial 
judge,  "with  reference  to  the  aflidavits  to 
sustain  and  rebut  the  same,"  which  appear 
in  the  record.  These  aSBdavits  show,  in  sub- 
stance, that  pending  the  trial,  and  after  the 
argument  to  the  jury  had  begun,  night  came 
on,  and  the  court  took  a  recess  until  tbe  fol- 
lowing morning,  and  instructed  the  bailiff 
who  had  charge  of  tbe  jury,  and  the  jury 
themselves,  not  to  allow  any  one  to  speak  to 
them,  or  to  speak  in  their  presence,  about 
the  cause,  nor  to  discuss  it  among  them- 
selves, until  tbe  argument  in  tbe  case  was 
concluded;  that  during  that  night  the  bailiff 
took  the  jury  from  the  jury-room  (where  he 
was  ordered  to  keep  them)  to  a  church  where 
a  prayer-meeting  was  being  held,  conducted 
by  the  pastor,  who  was  the  active  prosecutor 
in  the  case;  that,  upon  their  arrival  at  tlie 
church,  the  prosecutor,  Mr.  Hooten,  politely 
assigned  the  jury  to  seats  in  the  church,  sep- 
arate and  apart  from  the  congregation,  and 
that  he  addressed  the  jury.  The  aflidavits 
further  show  that  upon  the  termination  of 
the  exercises  the  jury  left  the  church,  and 
mixed  with  the  crowd,  some  of  the  congre- 
gation going  out  before  and  some  after  the 
jury.  The  state  introduced  a  number  of  af- 
fidavits to  show  that,  while  the  jury  at- 
tended the  meeting  at  the  church,  they  were 
given  seats  wholly  apart  from  the  congrega- 
tion, and  that  no  reference  was  at  any  time 
made  to  "any  law  case  whatever;"  that  they 
left  the  church  in  a  body,  in  charge  of  the 
bailiff,  without  mixing  with  the  crowd,  and 
wittiout  any  person  having  any  opportunity 
to  have  a  conversation  with  them,  either 
while  they  were  at  the  church  or  when  they 
were  leaving  it;  and  that  the  prayer  to  which 
reference  is  made  in  the  seventh  ground  of 
the  motion  made  no  further  reference  to  tbe 
court  and  jury  in  said  case  than  to  ask  "that 
the  blessings  of  God  might  rest  upon  our 
government,  with  its  officers,  and  that  God 
would  bless  the  officers  of  the  court  then  in 
session,  that  they  might  be  guided  aright  in 
the  discharge  of  their  dutit-s. "  The  ^liff, 
who  was  in  charge  of  the  jury,  made  an  affi- 
davit that,  during  the  trial,  no  one  spoke  of 
the  case  in  the  presence  of  the  jury,  and  that 
nothing  was  said  about  the  prisoner  in  their 
presence;  that  he  was  careful  to  guard  them, 
and,  not  thinking  it  was  improper,  had  gone 
with  them  to  the  prayer-meeting;  that  on 
their  way  to  and  from  church  they  did  not 
separate,  nor  was  anything  said  to  them,  or 
any  of  them,  or  in  their  presence.  al>out  tbe 
case;  and  that  at  the  church  they  were  seated 
apart  from  the  congregation,  and  that  tbe 
usual  services  were  held,  and  nothing  was 
said  about  the  case.  The  jurors  also  made 
affidavits,  in  which  they  say  that  they  at- 
tended the  prayer-meeting  in  a  body,  and  did 
not  disperse  or  separate;  that  tliey  were  pro- 
vided with  seats  together,  apart  from  tbe 
rest  of  the  congregation;  that  the  services 
were  such  as  are  usual  at  prayer-meetings, 
and  that  nothing  was  said  by  any  one  in 
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their  bearing,  during,  after,  or  before  tlie 
serrices,  directly  or  indirectly,  about  the 
case  on  trial,  or  about  any  one  connected 
with  the  case;  that  they  were  not  approached 
by  anyone  at  any  time  with  a  view  of  influ- 
encing their  verdict:  and  that  their  verdict 
was  not  in  any  way  influenced  by  the  act, 
presence,  or  words  of  any  persons  present  at 
that  time,  or  at  any  other  time,  outside  of 
the  testimony  in  the  case,  but  that  their  ver- 
dict was  made  up  calmly  and  dispassionately 
from  the  testimony  as  they  understood  it. 
The  trial  Judge,  after  hearing  these  atHdavits, 
overruled  the  motion  for  a  new  trial. 

1.  The  effect  of  this  judgment  was  that  in 
his  opinion  the  state  had  shown  beyond  a 
reasun;ible  doubt  that  the  defendant  was  not 
injured  by  the  misconduct  of  the  bailiff  and 
the  jury.  The  law  in  this  state  is  that, 
where  misconduct  of  a  juror  or  of  the  jury 
is  shown,  the  presumption  is  that  the  de- 
fendant has  been  injured,  and  the  onus  is 
upon  the  state  to  remove  this  presumption 
by  proper  proof.  When  the  trial  judge  has 
decided,  as  in  this  case,  that  the  state  has  re- 
moved that  presumption,  and  has  shown  that 
the  defendant  was  not  injured  by  the  mis- 
conduct of  the  jury,  reviewing  courts  are 
loath  to  interfere  with  his  finding  upon  that 
subject.  This  court,  however,  has  in  sev- 
eral cases  reviewed  and  reversed  the  decision 
of  the  trial  judge  upon  this  subject,  notably 
in  the  case  of  Obear  v.  Gray,  68  Ga.  182.  So 
it  is  not  the  rule  in  this  state,  as  it  is  in  some 
others,  that  the  decision  of  the  trial  judge 
npon  this  question  will  nut  be  reviewed  or 
reversed.  The  only  trouble  we  have  had  in 
coming  to  our  conclusion  in  this  case  is  the 
great  respect  that  we  have  for  the  judgment 
of  tlie  able  and  impartial  trial  judge  who 
presided  in  the  court  below.  When  these 
grounds  of  the  motion,  and  the  affidavits  in 
reference  thereto,  were  read  to  us  upon  the 
hearing  of  this  case,  the  misconduct  of  the 
bailiff  and  the  jury  appeared  to  be  so  gross 
that  our  minds,  reached  the  conclusion  at 
once  that  the  defendant  ought  to  have  a 
new  trial.  We  apprehend  that  the  judg- 
ment of  the  trial' judge  was  based  upon  the 
aflBdavits  introduced  by  the  state,  in  which 
the  jurors  swore  that  they  were  not  influ- 
enced by  anything  they  saw  or  heard  at  tlie 
meeting;  his  conclusion  therefrom  being 
tliat  the  defendant  was  not  injured  by  the 
misconduct  of  the  jury,  and  that  he  was  ad- 
hering to  the  letter  of  the  law  in  overruling 
the  motion  on  these  grounds.  There  are 
many  things  which  can  be  done  by  individu- 
al members  of  the  jury,  or  by  the  whole  jury, 
which  are  susceptible  of  such  -clear  explana- 
tion that  the  trial  judge  would  be  author- 
ized in  refusing  to  set  the  verdict  aside. 
There  are  other  things,  however,  which  if 
done  by  an  individual  memtter  of  the  jury, 
or  by  the  whole  jury,  are  so  contrary  to  the 
public  policy  of  the  state  in  the  procurement 
of  fair  and  impartial  trials  for  the  citizens  of 
the  state  as  to  require  that  a  verdict  ren- 
dered by  such  jury  be  set  aside,  whether  the 
v.i>b.E.no.l7 — 49 


derendant  has  been  injured  thereby  or  not; 
and.  in  our  opinion,  the  case  under  consid- 
eration belongs  to  this  class.  The  state  is 
jealous  of  the  rights  and  liberties  of  its  peo- 
ple. When  one  of  its  citizens  is  accused  of 
crime,  it  throws  around  him  all  the  safe- 
guards that  are  possible,  in  order  to  procure 
hira  a  fair  and  impartial  trial.  It  requires 
the  otBcer  who  has  charge  of  that  particular 
jury  to  swear  in  substance,  in  open  court,  to 
take  them  to  the  jury-room,  and  there  keep 
them  safely,  and  not  to  communicate  with 
them  himself,  or  suffer  any  one  else  to  com- 
municate with  them,  unless  by  leave  of  the 
court.  The  law  contemplates  that,  when  a 
jury  are  selected  and  sworn  to  try  a  citizen 
for  felony,  they  shall  be  entirely  separated 
from  the  world,  and  that  no  communication 
whatever  shall  be  had  with  th'em  from  the 
beginning  of  the  trial  until  the  verdict  is 
remiered,  unless  by  leave  of  the  court.  It 
contemplates  that  no  outside  influences  shall 
be  brought  to  bear  on  the  minds  of  the  jury, 
and  that  nothing  shall  occur  outside  of  the 
trial  which  shall  disturb  their  minds  in  any 
way;  that  the  minds  of  the  jury  shall  be  en- 
tirely occupied  with  the  consideration  of  the 
case  which  they  are  sworn  to  try.  Let  us 
apply  these  rules  to  the  facts  in  this  case. 
Here  was  a  defendant  on  trial  for  his  life. 
This  jury  had  been  selected  to  pass  upon 
that  issue.  The  bailiff  had  been  sworn  to 
keep  them  separate  and  apart  from  their  fel- 
low-citizens. In  violation  of  this  oath,  with- 
out permission  of  the  judge,  he  took  them 
from  their  room,  where  he  had  sworn  to  keep 
them,  to  a  prayer-meeting  conducted  by  the 
prosecutor  in  the  case.  When  they  arrived 
there,  they  were  shown  to  their  seats  by  the 
prosecutor,  who  provided  for  them  a  place 
apart  from  the  remainder  of  the  congrega- 
tion, and  who  led  tho  services  and  addressed 
the  congregation.  Prayers  were  offered  for 
the  court  and  its  olQcers.  How  long  they  re- 
mained there  does  not  appear.  For  aught 
that  appears  in  the  record,  the  house  may 
have  been  crowded.  One  of  the  grounds  of 
the  motion  alleges  that  there  was  ''shouti  ng" 
at  the  meeting.  What  influence  this  siiout- 
ing  and  religious  excitement  may  have  had 
upon  the  minds  of  the  jury  does  not  appear. 
It  does  not  appear  that  Mr.  Hooten,  the 
prosecutor,  was  not  among  those  who 
shouted.  The  jury  seeing  this  going  on,  and 
seeing  this  prosecutor  filled  with  religious 
zeal  and  fervor,  may  have  reasoned  in  their 
minds,  and  doubtless  did,  that  tlils  man,  who 
was  the  active  prosecutor  of  the  defendant, 
who  assisted  in  the  selection  of  themselves 
as  jurors  in  the  case,  and  who  testified  be> 
fore  them  as  witness,  by  his  conduct  and 
declarations  at  the  prayer-meeting,  showed 
that  be  was  a  good  and  upright  man,  and 
that  such  a  man  would  not  prosecute  the  de- 
fendant unless  he  believed  him  to  be  guilty. 
Some  of  them  were  perhaps  members  of  his 
congregation,  and  looked  up  to  him  as  their 
pastor  and  spiritual  guide.  We  do  not  say, 
nor  do  we  intend    to  intimate,   that  Mr. 
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Ilooten  designedly  intended  his  actions  to 
have  an  undue  influence  upon  the  jury,  but 
who  can  say  that  they  did  not  have  this  ef- 
fect? Suppose  that,  instead  of  the  jury  hav- 
ing been  taken  by  the  iMilifl  to  the  preacher, 
the  baUift  had  brought  the  preacher  to  the 
Jury-room,  and  be  had  there  addressed  them, 
would  any  one  say  ttiat  this  would  not  have 
been  such  gross  misconduct  as  to  require 
their  verdict  to  be  set  aside?  Suppose,  too, 
that  in  addition  to  carrying  the  preaclier  to 
the  jury-room,  the  t>ailiS  bad  carried  bis  con- 
gregation, and  that  these  exercises  had  been 
held  in  the  jury-room,  would  any  one  say 
that  their  verdict  should  not  be  set  Hside? 
What  difference  does  it  make  whether  the 
jury  is  carried  to  the  preacher  and  the  con- 
gregation, or  .whether  the  preacher  and  con- 
gregation are  brought  to  the  jury?  It  is 
true  tliat  the  jury  say  in  their  affidavits  that 
these  things  did  not  influence  their  minds ; 
bat  bow  can  they  tell,— how  can  any  man 
tell  what  particular  facts  and  circunutances 
influence  bis  judgment?  Woolfolk  v.  State, 
8  8.  £.  Rep.  724  (last  term;)  Smith  v.  Love- 
joy,' 62  Ga.  873;  Thomp.  Trials,  962.  After 
mature  consideration  of  all  these  facts,  we 
think  the  misconduct  of  this  bailiff  and  jury 
was  so  gross  that  the  public  policy  of  the 
■tate  requires  a  new  trial  for  the  defendant. 
It  was  such  a  gross  violation  of  all  order,  de- 
corum, and  decency  in  the  trial  of  a  case  of 
life  and  death  that  the  verdict  should  be  set 
aside,  whether  the  defendant  was  injured  or 
not.  We  have  carefully  examined  the  text- 
books and  reports,  and  we  can  find  no  case 
of  such  gross  misconduct  as  the  facts  show 
this  conduct  of  the  jury  to  be.  Numerous 
cases  are  cited  where  the  verdict  was  set 
aside  for  conduct  much  less  gross  than  this. 
2.  During  the  progress  of  the  trial  a  pho- 
tograph of  the  place  where  the  deceased  was 
kiUed  was  offered  and  admitted  in  evidence. 
It  appears  from  the  evidence  that  the  prose- 
cution had  procured  a  photograph  of  the  lo- 
cality and  scene  of  the  homicide.  This  pho- 
tograph seems  to  have  been  taken  before  the 
triid,  and  persotas  were  placed  in  the  posi- 
tions said  to  have  been  occupied  by  the  de- 
fendant and  his  accomplices.  It  was  insisted 
by  the  plaintiff  in  error  that  the  court  erred 
in  admitting  this  photograph  in  evidence  be- 
fore the  jury.  The  motion  for  a  new  trial 
fails  to  state  that  it  was  objected  to  by  the 
defendant,  or,  if  objected  to,  on  what  grounds 
the  objection  wa»  made.  The  motion  says  it 
was  calculated  to  inflame  the  jury.  We  have 
examined  the  photograph,  and  do  not  see  in 
what  respect  it  was  calculated  to  inflame  the 
Jury.  We  do  not  think  there  was  any  error 
in  admitting  it  on  the  ground  alleged  in  the 
motion.  The  only  ground  that  we  can  see 
why  it  should  have  been  excluded  was  not 
argued  by  counsel  for  the  plaintiff  in  error. 
The  evidence  in  the  record  does  not  positive- 
ly show  tliat  the  defendant's  position  was 
that  shown  in  the  photograph.  Wilson  tes- 
tifies, it  is  true,  that  the  defendant  was  in 
ttaat  of  the  house,  but  does  not  locate  him 


in  the  position  the  photograph  does.  Eooten 
testified  that  the  photograph  was  a  correct 
representation  of  the  locality,  but  does  not 
undertake  to  testify  that  Shaw  was  In  tlie 
position  shown  by  the  photograph.  As  a 
new  trial  is  to  be  bad,  we  would  suggest  that' 
the  state,  if  it  seeks -to  use  the  photograph 
again,  prove  more  certainly  that  It  repre- 
sents the  defendant's  position  at  the  time  of 
the  homicide,  or  that  the  picture  be  not  used. 
We  do  not  see  any  necessity  ourselves  for 
using  the  photograph.  If  Wilson  is  to  be 
believed,  the  locality  is  saf&cieutly  described 
in  his  testimony. 

3.  There  was  no  error  in  the  other  grounds 
of  the  motion  for  a  new  trial,  especially  the 
first,  under  the  explanation  made  by  the 
judge  in  his  approval  thereof.  Judgment 
reversed. 


(n  a*. 
Scott  et  al.  v.  McDonau>. 


28) 


(Supreme  Court  of  Oeorgia.    May  16, 1889.) 
JoBT — Sales — C!onsidbration. 

1.  A  juror  who  was  unable  to  agree  with  hit 
fe11ow-]urors,  causing  a  mistrial,  is  incompetent 
as  a  juror  when  the  case  is  again  called  for  trial 
in  the  same  court. 

a.  Ck>de  Oa.  M  1553a,  1553b.  provide  for  the  In- 
spection and  branding  of  fertilizers;  that  t^ 
brand  shall  contain  an  analysis  of  the  ingredients; 
and  that  the  mantaoturer  soall  gaaranty  the  same. 
Held  that,  in  a  suit  for  the  prioe  of  fertilizer  sold, 
the  only  plea  of  total  or  partial  failure  of  consid- 
eration is  that  the  fertilizer  sold  did  not  contain 
the  guarantied  ingredients,  and  it  is  not  sulS- 
oient  to  allege  and  show  that  it  was  of  no  value  to 
the  crops. 

Error  from  superior  court,  Rochdale  coun- 
ty; BoyNTON,  Judge. 

The  official  report  was  substantially  as 
follows:  George  W.  Scott  &  Co.  sued  AIc- 
Donald  in  a  magistrate's  court  on  an  account 
dated  November,  1884,  for  10  sacks  guano, 
586,  with  interest.  Defendant  pleaded  non 
assumpnit,  and  also  that  the  consideration 
of  the  account  had  failed  because  the  guano 
was  entirely  worthless  and  of  no  l)eneflt 
whatever.  The  cause  was  tried  l)efore  a 
jury  on  an  appeal.  Defendant's  counsel  ob- 
jected to  one  Lucas,  and  asked  that  he  be 
stricken,  because  he  was  on  a  jury  that  tried 
this  case,  said  jury  failing  to  agree,  and 
causing  a  mistrial.  The  jury  found  for 
plaintiffs.  The  defendant  took  the  Case  by 
certiorari  to  the  superior  court,  alleging  that 
the  court  erred  in  not  striking  from  the 
panel  of  jurors  the  name  of  Lucas;  in  sub- 
mitting the  law  and  facts  to  the  jury  with- 
out charging  them;  in  allowing  counsel  for 
plaintiffs  to  read  sections  1553a,  1553b,  of  the 
Code  to  the  jufy,  and  argue  to  them  that  de- 
fendant had  no  right  under  that  law  to  file  a 
ploii  of  failure  of  consideration  to  an  open 
account  for  the  purchase  of  guano,  and  in 
allowing  counsel  for  plaintiff  to  insist  that 
that  was  the  law  of  the  case,  thereby  mis- 
leading the  jury;  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  The  (.■ertiorari 
was  sustained,  and  a  new  trial  granted  on 
the  ground  that  Lucas  was  an  incompetent 
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juror.  To  this  Judgment  the  plaintiffs  ex- 
cepted on  the  grounds,  a;nong  others,  of  er- 
ror in  holding  Lucas  an  incompetent  juror, 
and  error  in  the  direction  given  to  the  mag- 
istrate. 

/.  N.  Glenn  and  J.  R.  Inoin,  tat  plain- 
tiffa  in  error.  James  C.  Barton  and  A.  C. 
MeCalla,  for  doCendant  in  error. 

SiuuoNS,  J.  1.  The  facts  of  this  case 
will  be  found  in  the  official  report.  The 
court  below  was  correct  in  holding  that  a 
juror  who  had  been  impaneled  and  sworn  to 
try  the  case,  and  who  was  unable  to  agree 
with  his  fellow-jurors,  a  mistrial  resulting 
therefrom,  whs  an.  incompetent  juror  to  try 
the  case  when  it  was  again  called  for  trial  in 
the  same  court.  Mayor,  etc,  v.  Goetchiua, 
7  Ga.  189;  Hawkins  v.  Andrews.  39  Ga.  118. 

2.  We  think  the  court  was  right  in  hold- 
ing, generally,  that  a  plea  of  total  failure  of 
consideration  could  be  filed  in  a  case  like 
this;  but  we  think  he  erred  in  directing  that 
the  plea  in  ttiis  record  should  be  submitted 
to  the  jury  with  the  evidence  adduced  in 
this  case.  We  do  not  think  the  plea  Died  in 
the  justice's  court  in  tliis  case  is  such  a  plea 
of  failure  of  consideration  as  is  contemplated 
by  the  statute  in  this  class  of  cases.  In  our 
opinion,  the  only  plea  of  total  or  partiitl  fail- 
ore  of  consideration  in  such  a  case  as  this  ia 
ttie  plea  ttiat  the  fertilizer  purchased  did  not 
contain  the  ingredients  as  required  by  the 
statute.  Code,  §§  1553a,  15536l  Before  any 
person  can  legally  sell  fertilizers  in  this  state, 
the  fertilizer  must  be  inspected  by  an  officer 
of  the  state.  It  must  be  branded  and  tagged ; 
and  the  brand  must  contain  an  analysis  of 
the  fertilizing  properties  contained  tlierein; 
and  the  law  requires  that  the  manufacturer 
shall  guaranty  said  analysis.  When  all  this 
is  done,  the  state  authorizes  the  person  to 
sell  the  fertilizer.  It  says,  if  the  fertilizer 
contains  these  ingredients  up  to  the  measure 
of  the  guarantied  analysis,  it  is  sufficient.  A 
person  who  buys  a  fertilizer,  after  these  re- 
quirements have  been  complied  with,  does  so 
with  the  knowledge  that  the  law  declares  it 
to  l>e  a  good  fertilizer.  The  law  does  not  re- 
qnire  the  seller  to  guaranty  its  effects  upon 
crops;  it  only  requires  him  to  warrant  that 
it  contains  such  a  per  cent,  of  certain  in- 
gredients. The  purchaser  must  determine 
for  himself  whether  those  ingredients  will 
benefit  tils  crops.  He  purchases  it  with  the 
knowledge  that  the  state's  officer  has  in- 
spected it,  and  placed  his  tag  upon  it.  He 
purcliases  it  with  the  knowledge  that  the 
manufiacturer's  brand  is  upon  it,  containing 
the  analysis  required  by  law.  He  purchases 
it  with  the  knowledge  that  the  state  has 
licensed  it  to  be  sold.  After  so  purchasing, 
in  onr  opinion,  he  can  only  show  that  the 
fertilizer  is  worthless  by  proving,  in  case  of 
total  failure  of  considoration,  tliat  it  did  not 
contain  the  ingredients  guarantied  in  tlie 
analj'sis;  or,  in  case  of  partial  failure  of  con- 
sideration, that  it  did  not  contain  as  much  of 
(be  ingredients  as  the  law  requiresi.    In  or« 


der  to  make  out  snch  a  plea  it  is  necessary 
for  him  to  go  further  than  show  that  it  had 
no  effect  on  his  crops.  He  must  show  by 
this,  and  by  other  proof,  that  it  did  not  con- 
tain  the  ingredients  of  the  guarantied  analy- 
sis. If  he  only  shows  that  it  did  not  have 
any  effect  on  his  crop,  that  is  not  sufficient 
under  the  ruling  of  this  court  in  the  case  of 
Hamlin  y.  Rogers,  78  Ga.  631.  8  S.  £.  Bep. 
259.  We  have  read  the  evidence  sent  up  in 
this  record,  and  Qnd  that  the  whole  evidence 
of  the  defendant  in  the  court  below  was  as 
to  the  effect  the  fertilizer  had  upon  his  crop. 
If  the  case  were  sent  back  to  be  tried  over, 
this  evidence' would  not  be  sufficient,  under 
our  view  of  the  law,  to  authorize  the  jury  to 
find  a  verdict  in  his  favor.  Therefore,  un- 
der the  view  we  take  of  the  law  of  this  case, 
it  was  unnecessary  to  send  the  case  back  to 
have  a  new  tnal,  althougli  the  court  erred  in 
not  sustaining  the  motion  to  strike  the  juror 
for  cause.  Under  this  evidence  and  our 
view  of  the  law  any  impartial  jury  would  be 
compelled  to  find  in  favor  of  the  plaintiffs; 
and,  as  litigation  must  have  an  end  at  some 
time,  we  reverse  the  judgmentof  the  court 
below  granting  a  new  trial,  and  direct  that 
the  verdict  of  the  jury  in  the  justice's  court 
be  allowed  to  stand.    Judgment  reversed. . 


(83  Qa.  332) 


HlOKS  0.  RlLET. 


(Supreme  Court  of  Georgia.    May  20, 18S9.) 

JODOMBKT— VaUDITT— AHBNDMBNT.     ' 

1.  Where  the  declaration,  verdict,  and  execution 
were  in  the  name  of  Goorge  S.  Riley,  and  the  judg' 
mfent  In  the  name  of  George  R.  Riley,  there  is  no 
material  difference,  and.  In  the  absence  of  show- 
ing that  there  were  two  persons  named  Georire 
Ruey,  an  afBdavit  of  illegality  on  that  ground  is 
properly  dismissed. 

2.  An  amendment  of  the  judgment  by  changing 
the  R.  to  S.  was  immaterial,  and  did  not  vitiate  the 
levy. 

Error  from  superior  court.  Bibb  county; 
GxjSTiN,  Judge. 

The  following  is  the  official  report:  An 
execution  in  favor  of  George  S.  Biley,  agent, 
against  J.  R.  Hicks,  having  been  levi^  on 
certain  land.  Hicks  interposed  an  affidavit  of 
illegality.  On  the  grounds  (1)  that  he  was 
never  sued  or  served,  nor  was  any  verdict 
ever  had  against  him,  in  any  case  in  which 
George  B.  Riley,  agent,  was  plaintiff;  (2)  be- 
cause  the  fi. /a.  does  not  state  for  whom  the 
plaint! fF  is  agent,  and  no  Judgment  in  fa- 
vor of  one  as  agent,  without  expressing  for 
whom  he  is  agent,  can  be  legally  rendered; 
and  (3)  because  the  judgment  on  which  the 
fl.  fa.  issued  does  not  conform  to  the  verdict 
in  the  case.  He  also  moved,  at  the  trial,  to 
dismiss  the  levy  and  quash  th«  execution, 
because  "the  verdict  rendered  in  said  case 
was  in  favor  of  one  Geo.  S.  Riley,  agent,  and 
not  in  favor  of  Geo.  R.  Riley,  as  alleged  and 
set  forth  in  said  judgment."  This  motion 
was  overruled.  On  motion  of  the  plaintiff 
the  affidavit  of  illegality  was  disallowed  and 
stricken,  to  which  ruling,  as  well  as  to  the 
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overruling  of  the  motion  to  quash  the  execu- 
tion, the  defendant  excepts. 

PatlerHon  &  Hodges,  for  plaintifF  in  error. 
/.  P.  Ross  and  Hardeman  &  Davis,  for  de- 
fendant  in  error. 

SiHUONS.  J.  Thefactsof  this  case  will  be 
found  in  the  oflaclHl  report.  There  was  no 
error  in  the  trial  jndge  in  sustaining  the  de- 
mnrrer  to  this  aflSdavit  of  illegality.  The 
law  does  not  regard  the  middle  name  or  mid- 
die  initial  of  a  person  as  material,  unless  it 
be  shown  that  there  are  two  persons  of  the 
same  first  name  and  the  dame  surname.  This 
record  fails  to  show  that  there  were  two  per- 
sons named  George  Riley.  Hence  when  the 
declaration  was  in  the  name  of  George  S. 
Riley,  and  the  verdict  was  for  George  S. 
Riley,  and  the  judgment  was  in  the  name  of 
George  R.  Riley,  and  the  execution  issued  in 
the  name  of  George  S.  Riley,  there  was  no 
material  difference  lietween  the  verdict  and 
judgment  and  the  execution,  and  the  court 
was  right  in  dismissing  the  illegality  taicen 
on  this  ground  alone.  Kor  did  the  levy  fall 
when  the  court  passed  an  order  amending 
the  judgment  from  George  R.  Riley  to 
George  S.  Riley.  It  was  an  immaterial 
wpendment,  and  did  not  Titiate  the  levy. 
Judgment  afiBrmed. 

(83  Oa.  Ui)  

GX7NN  e.  Slauohteb. 

(SuprenM  Court  of  Qeorgia.    May  20, 1889.) 

AFPBAI/— RSLBASa  OV  SUBBTT  —  EXBCDTIOM  SaLB. 

1.  Where  there  are  no  ezoeptlons  to  the  charge 
«f  the  judge,  and  there  is  eviaence  to  sustain  the 
verdiot,  it  will  not  be  set  aside. 

S.  It  was  proper  to'refuse  to  allow  a  surety  on. a 
A- fa.  to  testify  that  he  had  been  released  from 
Uability  thereon,  when  the  release  was  in  writing. 

8.  A  surety  on  a,  fl.  fa.,  who  has  been  discharged 
from  liability  by  reason  of  the  release  of  his  co- 
surety by  plaintiff  in  the  fi.  fa.,  must  talce  some 
legal  steps  to  have  the  fl.  fa.  declared  invalid  in 
OMler  to  protect  his  land  from  a  sale,  under  the 
wecntion,  to  an  Innooent  purchaser. 

i.  The  omission  of  the  court  to  charge  on  a  snb- 
Jeot  in  respect  to  which  no  request  was  made  is  not 
error. 

5.  Where  no  fraud  la  charged  against  any  of  the 
pcuties  to  a  levy  and  sale  of  land  under  execution, 
ue  sale  will  not  t>e  set  aside  because  the  price  ob- 
tained was  very  small;  Code  Oa.  H  iStMT,  274S,  pro- 
viding that  inadequacy  of  price  will  not  avoid  a 


Error  from  aaperior  court,  Butts  county; 
BOTNTON,  Judge. 

The  oflScial  report  was  substantially  as  fol- 
lows: This  was  an  action  of  complaint 
for  land  brought  by  Mary  Henrietta  Gunn 
against  Isaac  Slaughter.  Plaintiff  having 
died  during  the  suit,  her  administrator  was 
substituted.  It  appeared  that  both  parties 
claimed  under  Alexander  Saunders, — plaintiff 
by  deed  from  said  Saunders  and  wife  to  Whit- 
field, from  Whitfield  to  Head,  and  from  Head 
to  plaintiff;  defendant  through  a  sheriff's 
deed  which  it  was  claimed  conveyed  the  land 
by  virtue  of  a  sheriff's  sale  under  levy  of  an 
execution  in  favor  of  A.  W.  Cozart  v.  Simon 
H.  Saunders,  principal,  Tbonjas  J.  and  Alex- 
ander Saunders,  securities.  The  boundaries 
given  in  the  levy  and  deed  by  the  slieriff  in- 


clndethe  land  in  dispute,  and  the  land  in  dis- 
pute was  sold  by  the  sheriff.  Defendant 
showed  that  the  land  in  dispute  was  included' 
in  the  boundaries  given  in  tlie  levy  and  sher- 
iff's deed;  tliat  Walker  bid  off  the  land  at 
sheriff's  sale,  and  then  sold  to  Mallet,  who 
was  put  in  possession  by  the  sheriff,  and 
rented  the  land  to  Ogletree.  It  was  admitted 
that  defendant  held  under  Mallet.  Defend- 
ant introduced  an  alias  fi. fa.  in  favor  of  A. 
W.  Cozart  v.  S.  H.  Saunders,  principal,  and 
Thomas  J.  and  Alexander  Saundei?,  securi- 
ties, issued  on  a  judgment  of  May,  1866. 
Among  the  entries  of  Vavsfl.fa.  was  an  en- 
try of  levy  December  3, 1875,  on  the  25  acres 
"Icnown  as  the  parcel  recently  sold  by  Alex. 
Saunders  to  T.  S.  M.  Blood  worth. "  etc.,  and 
of  sale  thereof  to  E.  H.  Walker  on  the  first 
Tuesday  in  July,  1877;  also  an  entry  of  levy. 
May  25.  1877.  on  "250  acres  of  land  where- 
on  Alex.  Saunders  now  lives,  •  •  ♦ 
bounded  west  by  lands  of  R.  G.  Byars,  north 
by  lands  of  Cleveland  and  Treadwell,  east  by 
lands  of  Gunn,  south  by  C.  F.  Ethridge's 
land,  levied  on  as  the  property  of  Alex. 
Saunders,"  etc.;  also,  "claim  and  illegality 
filed  by  Alex.  Saunders  and  Mrs.  Gunn,  dam- 
age bond  given  by  Mrs.  Gunn;"  also,  a  re- 
advertisement  of  the  same  levy,  dated  Octo- 
ber 1,  1878,  and  an  entry  of  sale  to  William 
Walker  on  first  Tuesday  in  November,  1878, 
for  $61.  Defendant  introduced  the  deed 
from  the  sheriff  to  Walker,  and  from  Walker 
to  Mallet.  These  deeds  purported  to  convey 
the  whole  tract  of  250  acres,  less  47  acres 
sold  to  Byars  and  Mallet,  and  65  acres  ex- 
empted as  homestead  of  Alexander  Saunders. 
The  verdict  was  for  defendant.  Plaintiff 
moved  for  a  new  trial  upon  the  following 
grounds:  (1,  2)  Verdict  contrary  to  law, 
evidence,  etc  (3)  Error  in  refusing  to  allow 
plaintiff  to  prove  by  Thomas  J.  Saunders 
that  he  had  been  released  by  the  plaintiff  or 
his  attorney  from  all  liability  on  said  fi,  fa,, 
he  being  one  of  the  securities  thereon,  Alex- 
ander Saunders  being  the  other;  plaintiff 
not  seeking  to  go  into  the  contents  of  the 
paper  releasing  him,  only  desiring  to  prove 
the  fact  of  release.  (4)  Error  in  refusing  to 
allow  plaintiff  to  introduce  the  record  of  the 
release  given  by  the  plaintiff  to  the  said 
Thomas  Saunders,  exempting  him  from  lia- 
bility on  the  said  fi.  fa.,  it  appearing  tliat 
the  said  release  was  recorded  on  the  books  of 
the  clerk  of  said  court.  (5)  Omission  to 
charge  as  to  tlie  discrepancy  between  the 
price  the  lands  brought  at  sheriff's  sale  and 
the  value  of  said  lands.  The  motion  was 
overruled,  and  the  plaintiff  excepted. 

Lyon  &  Bates  And  Hardeman  A  Davis,  for 
plaintiff  in  error.  John  I.  Hail,  for  defend- 
ant in  error. 

SmHONS.  J.  L  The  facts  of  this  case,  and 
the  motion  for  a  new  trial,  will  be  found  in 
the  oflBcial  report.  We  agree  with  the  senior 
counsel  fur  the  plaintitf  in  error  that  the 
main  question  in  this  case  was  wltether  the 
levy  set  out  in  the  record  covered  the  land  in 
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dispute.  &nd  whether  the  land  was  sold  un- 
der that  levy.  The  presumption  is  that  the 
trial  judge  submitted  this  question  fairly  to 
the  jury  on  the  trial  of  the  case,  as  there  were 
no  exceptions  to  the  charge.  The  jury  found 
by  their  verdict  that  the  levy  covered  the 
land,  and  that  the  land  was  sold  thereunder. 
There  was  evidence  to  authorize  their  find. 
ing.  As  the  trial  judge  was  satisfied  there- 
with, we  will  not  interfere  with  bia  discre- 
tion in  refusing  a  new  trial. 

2.  There  was  no  error  in  refusing  to  allow 
Thomas  J.  Saunders,  one  of  the  securities, 
to  testify  that  he  had  been  released  by  the 
plaintiff  from  all  liability  on  said  fi.  fa.,  it 
appearing  that  the  release  was  in  writing, 
nor  would  it  have  been  proper  to  allow  the 
proof  to  be  made  by  the  original  release  itself 
to  bind  the  third  purchaser  and  defendant  in 
this  case.  It  appearing  that  this  defendant 
purchased  some  time  after  the  sheriff's  sale 
from  the  person  who  purchased  from  the 
purchaser  at  the  sheriff's  sale,  the  object  of 
proving  the  release  was  to  show  tliat,  one  se- 
curity being  released  by  the  plaintiff,  the 
other  was  also  released,  and,  therefore,  the 
fl.fa.  \raa  functus  officio.  We  are  inclined 
to  think  that  this  would  not  invalidate  a  sale 
made  under  the  fl.  fa.  to  an  innocent  pur- 
chaser, especially  as  the  security  who  was 
not  released  by  the  written  instrument  took 
no  steps  to  have  the./2./a.  declared  invalid 
by  a  legal  proceeding,  or,  if  be  took  any, 
withdrew  them  from  the  court.  If  Alexan- 
der Saunders,  whose  land  was  sold,  had  been 
discharged  by  reason  of  his  co-surety's  re- 
lease by  the  plaintiff,  he  should  have  taken 
some  legal  proceedings  to  have  the^.  fa.  de- 
clared invalid  or  settled.  This  will  also  dis- 
pose of  the  fourth  ground  of  the  motion, 
wherein  it  is  complained  that  the  court  re- 
fused to  allow  the  record  of  the  release  of  T. 
J.  Saunders  to  be  introduced  in  evidence; 
besides,  there  was  no  suflBcient  foundation 
laid  for  the  introduction  of  the  evidence, 
the  loss  of  the  original  not  having  l)een  suffi- 
ciently proven. 

3.  The  next  ground  complains  that  the 
court  omitted  to  charge  as  to  the  discrepancy 
between  the  price  the  land  brought  at  sher- 
iff's sale  and  the  value  thereof.  This  was 
not  error.  The  record  shows  that  no  request 
was  made  to  the  court  to  charge  upon  this 
subject.  The  price  the  land  brought  at 
sheriff's  sale  seems  to  have  l>een  very  small, 
but  no  fraud  is  charged  in  the  record  in  pro- 
curing the  levy  to  be  made,  or  in  making  the 
sale,  either  on  the  part  of  the  plaintiff  inyj. 
/a.,  the  sheriff,  or  the  purchaser  at  the  sher- 
iff's sale.  Mere  inadequacy  of  price  will  not 
avoid  a  sale.  Code,  §§  2647.  2742.  Judg- 
ment afOrmed. 

(a  s.  o.  ton  ~  ^    , 

Best  «.  Sandbbs  at  ai. 

ISupreme  Court  of  South  Carolina,    Jane  H, 

1889.) 

PAsmcoH— KsTopraL. 
FlalntUf,  a  minor  about  16  years  of  age,  insti- 
tuted proceedings  for  partition  of  certam  realty 


belonging  to  her  deceased  father,  to  which  all  of 
his  heirs  were  made  parties.  A  decree  was  en- 
tered, ordering  partition  according  to  their  rights 
aa  ascertained.  The  ease  was  afterwards  maned 
on  the  docket  "Ended. "  It  appeared  that  com- 
missioners were  appointed,  but  failed  to  agree; 
that  one  S.,  who  married  plaintiff's  mother,  pur- 
chased the  interests  of  some  of  the  heirs,  went 
upon  the  land,  and  remained  in  possession  for 
about  15  years,  when  he  died,  and  his  widow,  who 
purchased  the  land  at  a  probate  sale  as  part  of  his 
estate,  went  Into  possession,  and  kept  it  until 
supplemental  prooeedingps  for  partition  ware  com- 
menced by  plaintiff,  some  30  years  after  the  com- 
mencement of  the  original  proceedings.  Shortly 
before  plaintiff  became  of  age,  8.  paid  to  her 
guardian  ■  sum  of  money,  which,  together  with 
what  he  had  paid  her  former  guardian,  was  buffl- 
cient  to  pay  for  her  interest  in  her  father's  estate. 
After  she  became  of  age  this  sum  was  accounted 
for  to  her  by  her  guardian  on  final  settlement,  and 
she  remained  inactive  for  more  than  'M  yean 
thereafter.  Held,  that  a  finding  in  the  supple 
mental  proceeding  that  she  must  be  presumed  to 
have  formally  conveyed  her  interest  to  S.,  or  that 
be  had  acquired  an  equitable  title  that  would  es- 
top her  from  having  partition,  was  proper. 

Appeal  from  common  pleas  circuit  court 
of  Barn welf  county;  Norton,  Judge. 

J.  L.  Tobin,  for  appellant  J.  J.  Maker, 
for  respondents. 

McIvEB,  J.  In  1854  the  plaintiff,  be- 
ing then  an  Infant  about  16  years  of  age, 
filed  her  bill,  by  a  next  friend,  in  the  late 
court  of  equity,  for  partition  of  certain  real 
estate,  as  the  property  of  her  deceased  fa- 
ther, Lewis  F.  Stokes.  To  this  bill  all  the 
heirs  at  law  of  said  Stokes  seem  to  have  been 
made  parties,  and  on  the  16th  of  February, 
1855.  a  decree  was  rendered,  ascertaining 
the  shares  of  the  several  parties,  and  a  writ 
of  partition  was  ordered  to  divide  the  real 
estate  among  the  several  parties  according 
to  their  rights  as  ascertained  by  said  decree. 
So  far  as  the  records  show,  no  further  action 
was  taken  until  February  term,  1856,  when 
the  case  was  marked  on  the  docket  "Ended." 
It  appears,  however,  from  certain  parol  evi- 
dence adduced  in  this  case,  corroborated  by 
a  blank  return  apparently  prepared  for  the 
commissioners  in  partition,  but  not  signed 
by  them,  that  commissioners  in  partition  did 
go  upon  the  land  for  the  purpose  of  dividing 
the  same,  but,  being  unable  to  agree,  no  fur- 
ther action,  so  far  as  appears,  was  taken  by 
them.  It  also,  appears  that  one  Jesse  C. 
Sanders,  who  tiad  married  the  widow  of  in- 
testate, Stokes,  and  had  bought  up  the  inter- 
est of  some  of  the  other  heirs,  was  a  party  to 
said  bill,  and  claimed  an  interest  in  said  land 
as  one  of  the  heirs  of  his  wife,  who  had  died 
in  the  mean  time,  and  also  under  his  pur- 
chases from  the  other  heirs,  and  that  said 
Jesse  C.  Sanders  remained  in  po.'^session  of 
the  land,  probably  from  the  time  of  his  mar- 
riage with  the  widow  of  intestate  Stokt'S  un- 
til bis  death,  in  1873.  After  his  death  his 
widow,  Bivannab  Sanders,  and  her  three 
children,  John  E.  Sanders,  Jane  Sanders, 
and  Susan  Sanders,  remained  in  possession 
of  the  land,  claiming,  as  it  is  alleged,  as 
heirs  at  law  of  Jesse  C.  Sanders,  until  the 
land  was  sold,  under  proceedings  in  the  court 
of  probate,  as  a  part  of  the  estate  of  said 
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Jesse  C.  Sanders,  on  the  5th  of  December, 
1877,  at  which  sale  the  widow  Bivannah  be- 
came the  purchaser,  and  from  that  time  she 
and  her  omldren  remained  in  possession,  she 
claiming  under  said  purchase,  until  some 
time  in  the  year  1883,  when,  having  occasion 
to  change  her  place  of  residence,  the  defend- 
ant William  B.  Sanders  without  legal  au- 
thority, as  it  is  alleged,  took  possession. 
The  said  Rivannah  Sanders  died  intestate  in 
1884,  leaving  as  her  heirs  at  law  her  three 
cbildreo  above  named,  who  claim  the  land 
in  question  as  such  heirs  under  the  purchase 
of  their  mother  of  the  same  as  part  of  the  es- 
tate of  their  deceased  father,  Jesse  C.  San- 
ders, and  these  children  are  now  the  real 
oontieatants  of  the  claim  of  the  plaintifF  now 
set  up  for  partition  of  the  land  as  the  yet  un- 
divided estate  of  her  deceased  father,  Lewis 
F.  Stokes.  The  present  proceeding,  by  way 
of  supplemental  complaint,  was  commenced 
in  1888  for  the  purpose  of  obtaining  parti- 
tion «f  the  land  as  a  part  of  th€'  undivided 
estate  of  Lewis  F.  Stokes,  and  an  account 
for  rents  and  profits  from  the  various  parties 
who  have  been  in  possession  of  the  same, 
and  to  it  all  those  who  are  now  heirs  at  law 
of  said  Stokes  are  made  parties,  though  none 
of  them  except  the  plaintiff  appear  to  con- 
test the  rights  of  the  children  of  Rivannah 
Sanders  above  named,  unless  the  defendant 
Mary  W.  Sanders  a  lunatic,  who  answers 
fayaguardian  ad  Ktem,  submitting  her  rights 
to  tlM  protection  of  the  court,  can  be  regard- 
ed as  so  doing.  The  circnlt  judge  held  that, 
from  the  lapse  ct  time  and  various  circum- 
stances pointed  ont  in  his  decree,  the  plain- 
tiff and  her  husband  "are  presumed  to  have 
formally  conveyed  her  interest  in  the  land  to 
Jesse  G.  Sanders.  If  not,  then  Jesse  G.  San- 
den  acquired  an  equitable  title,  which  estoi>s 
the  plaintiff  from  having  partition."  And 
that,  as  "this  is  not  a  proper  case  to  be  re- 
tained for  tlie  adjudication  of  the  rights  of 
tbe  defendants  among  themselves,  and  with- 
oat  such  adjudication, and  without  prejudice 
to  aoeb  rights,  it  is  ordered  and  adjudged 
that  the  complaint  herdn  be  dismissed,  and 
that  the  parties  respectively  pay  their  own 
costs,  except  Mary  W.  Sanders,  whose  costs 
(of  course,  including  that  of.  ber  guardian 
ad  litem,)  tbe  plaintiff  must  pay."  From 
this  judgment  the  plaintiff  appeals  upon  tbe 
several  grounds  set  out  in  the  record  which 
we  do  not  deem  it  necessary  to  repeat  here, 
as  according  to  our  view  they  raise  substan- 
tially only  questions  of  fact;  for,  as  we  think 
the  testimony  fully  warrants  the  conclusion 
reached  by  the  circuit  judge  that  the  plain- 
tiff and  ber  husband  are  presumed  to  have 
formally  conveyed  her  interest  in  tbe  land 
to  Jesse  G.  Sanders,  it  is  unnecessary  to  con- 
sider the  alternative  view  taken  by  the  cir- 
cuit judge  that  Jesse  C.  Sanders  acquired  an 
equitable  title  which  estops  the  plaintiff  from 
partition,  which  might  possibly  give  rise  to 
some  legal  questions. 

Without  going  into  any  discussion  of  the 
evidence,  which  it  is  unusual  and  unneces- 


sary for  this  court  to  do,  it  is  sufficient  for  us 
to  say  that  the  silence  and  inaction  of  the 
plaintiff  for  more  than  20  years  after  she  at- 
tained her  majority,  especially  when  coapled 
with  tbe  circumstances  tending  to  show  that 
she  bad,  through  her  guardian,  received  full 
payment  for  her  interest  in  this  land,  are  quite 
sufficient  to  warrant .  if  they  do  not  irresistibly 
lead,  to  tbe  conclusion  adopted  by  the  circuit 
judge.  When  it  is  remembered  that  the 
original  proceeding  for  partition  was  in- 
stituted by  the  plaintiff  alone,  who  though 
then  a  minor  had.  at  least,  attained  the  age 
of  15  years,  an  age  at  which  she  was  cer- 
tainlycompetent  to  understand  what  was  go- 
ing on,  as  Is  shown  by  the  fact  that  she  tes- 
tifies in  this  case,  with  some  particularity,  as 
to  what  occutred  when  the  commissioners  in 
partition  went  upon  tbe  land  for  the  purpose 
of  dividing  It,  and  were  unable  to  agree  as  to 
the  amount  at  which  the  land  should  be  as- 
sessed; when  she  knew,  as  she  says,  that  she 
had  an  interest  in  the  land,  and  needed  it; 
when  it  appears  that  Jesse  C.  Sanders  was 
buying  up  the  Interests  of  the  other  heirs; 
when  it  appears  from  tbe  testimony  that  a 
sum  of  money  was  paid  to  her  guaniian  by 
Jesse  C.  Sanders  shortly  before  she  became  of 
age,  which,  together  with  an  amount  pre- 
viously overpaid  to  her  former  guardian  on 
account  of  her  interest  in  the  personal  estate 
of  her  father,  was  sufficient  to  pay  for  her  in- 
terest in  the  real  estate,  and  which  cannot  be- 
accounted  for  in  any  other  way;  when  it  ap- 
pears that  after  her  marriage,  and  attec  she 
had  attained  her  majority,  this  sum  of  money 
was  accounted  for  to  ber  by  her  guardian  on 
final  settlement;  and  when  she  remained  en- 
tirely silent  and  inactive  for  more  tiian 
20  years,  making  no  claim  whatever,  so  far 
as  the  testimony  shows,  although  this  land, 
in  which  she  now  claims  an  interest,  was 
in  the  mean  time  offered  for  sale,  as  a  part 
of  the  estate  of  Jesse  G.  Sanders  at  public 
sale,  and  bid  off  by  his  widow  at  wbat 
seems  to  have  been  its  fall  value, — we  can- 
not doubt  that  the  circuit  judge  was  fully 
warranted  in  reaching  tbe  conclusion  which 
he  has  adopted.  We  find  among  tbe  papers 
furnished  us  points  and  authorities  presented 
by  counsel  for  the  defendant  Mary  W.  Sand- 
ers, who  is  charactei'ized  in  the  title  to  that 
paper  as  "appellant,"  but  we  do  not  find  any 
notice  of  appeal  or  exceptions  taken  by  that 
defendant.  She  is  not  so  named  in  tlie  title 
of  tbe  "case"  as  prepared  for  argument  here, 
nor  is  any  notice  taken  of  her  appeal  either  in 
the  points  and  authorities  presented  by  the 
counsel  for  plaintiff-appellant,  or  in  those 
presented  by  the  counsel  for  defendants,  (re- 
spondents.) Her  appeal  is  therefore  not 
properly  before  as,  and  strictly  speaking 
could  not  be  considered.  But  as  she  ftppeata 
to  be  a  person  non«>mpo$  nuntts,  we  have^ 
esD  gratta,  considered  wbat  we  understand, 
from  the  points  and  antliorities  furnished  by 
her  counsel,  thegroundsofberappeal.  These 
grounds,  as  there  stated,  ore  as  follows:  (I) 
It  is  error  to  dismiss  tbe  complaint  without 
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adjudication  of  her  Interest  in  the  subject  of 
ttie  actton  sabmltled  to  the  court  by  her  an- 
fwer.  (2)  It  is  error,  ander  the  evidence, 
with  the  proper  parties  in  court,  to  withhold 
determinate  adjadication  of  rights  estab- 
lished. Regarding,  then,  these  as  her  grounds 
of  appeal,  it  seums  to  us  that  they  rest  up- 
on a  misconception  of  the  circuit  decree. 
Sabstautially  they  impute  error  to  the  cir- 
cuit judge  in  dismissing  the  complaint  with- 
out adjudicating  the  rights  of  this  appel- 
lant, if  she  may  be  so  called.'  Now,  on 
turning  to  the  circuit  decree,  it  will  be  found 
that,  so  far  from  withholding  any  adjudica- 
tion of  this  defendant's  rights,  the  circuit 
judge  distinctly  adjudges  that  neither  she 
nor  her  brother  William  B.  Handers  have  any 
rights  as  against  the  real  respondents  in  this 
case,  and  to  this  ruling  there  is  no  exception 
in  any  form.  The  language  of  the  decree  up- 
on this  branch  of  the  case  is  as  follows :  "The 
defendants  William  B.  Sanders  and  Mary  W. 
Sanders,  who  once  had  an  interest  in  the 
land,  were  properly  parties  to  the  action  in 
the  probate  coi^for  marshaling  assets  of  the 
estate  of  Jesse  C.  Sanders,  deceased,  under 
which  the  land  was  sold,  and  they  are  there- 
by estopped  from  denying  the  title  of  the  pur- 
chaser at  that  sale  from  whom  the  defend- 
ants Jolm  E.,  Jane,  and  Susan  Sanders  have 
title."  The  concluding  portion  of  the  cir- 
cuit decree,  which  has  been  copied  above, 
whereby  it  is  declared  that  this  is  not  a  proper 
case  to  be  retained  for  the  adjudication  of  the 
rights  of  the  defendants  among  themselves, 
and  declining  to  make  such  adjudication, 
must  have  had  reference  to  some  of  the  other 
numerous  defendants,  as  it  cannot  be  re- 
garded as  referring  to  the  rights  of  the  de- 
fendant Mary  W.  Sanders,  in  face  of  the  fact 
that  it  had  just  been  distinctly  adjudged  that 
she,  with  her  brother,  had  been  estopped  by 
the  proceedings  in  the  court  of  probate  from 
denying  the  rights  of  the  real  respondents  in 
this  case,  and  to  this  adjudication  no  excep- 
tion has  been  taken,  so  far  as  we  can  discover. 
The  judgment  of  this  court  is  that  the  ju(^- 
ment  of  the  circuit  court  be  affirmed. 

SutFsoN,  C.  J.,  and  MoOowam,  J.,  concur. 


(n  S.  C.  147) 

London  «.  Yovhans. 

(Supreme  Court  ctf  South  Carolina.    June  H, 
1889.) 

CBATTIL  M0BT0i.0B — RbCOBSISQ — ^NOTIOB. 

1.  Defendant  purohased  a  steam-engine  from  B., 
who  boiigbt  it  at  a  sale  under  a  distress-warrant 
gainst  R.,  who  had  had  the  engine  in  his  posses- 
sion ahd  control  for  years.  Held,  that  he  will  be 
protected  affainst  an  unrecorded  lien  of  which  he 
bad  no  notice,  whether  his  vendor  knew  of  suoh 
lien  or  not, 

9.  A  chattel  mortgage  which  is  not  recorded  in 
the  proper  county  cannot  affect  a  btma  flde  pur- 
chaser with  constructive  notice. 

8.  A  public  sale  under  an  improperly  recorded 
etaattel  mortgage  ia  not  notice  to  the  purchaser's 
vendee  residing  in  a  different  county  from  that  of 
tbe  place  of  sale. 

i.  A  question  not  raised  in  the  court  below,  nor 


made  in  any  of  tho  gnrands  of  appeal,  cannot  be 
considered  on  appeal. 

Appeal  from  common  pleas  circalt  court, 
Hampton  county  Ax-obioh,  Judge. 

Suit  by  John  K.  London  against  L.  D.  You- 
mans  to  recover  possession  of  certain  per- 
sonal property.  Judgment  for  defendant,  and 
plaintiff  appeals. 

C.  C.  Tracy,  for  appellant.  C.  J.  C.  Httt- 
son  and  Z.  A.  Bearson,  for  respondent. 

MoIvEB,  J.  This  was  an  action  to  recover 
possession  of  a  steam-engine,  to  which,  as  we 
understand  from  tbe  somewhat  imperfect 
statement  made  in  the  "case,"  the  only  de- 
fense interposed  was  that  defendant  was  a 
purchaser  for  valuable  consideration  without 
notice.  The  facts  out  of  which  the  contro- 
versy arose  are  substantially  as  follows :  One 
James  M.  Richardson,  a  citizen  and  resident 
of  Hampton  county,  being  the  owner  of  the 
engine  in  question,  leased  certain  premises  in 
Beaufort  county  from  one  William  Elliott  for 
the  term  of  one  year  from  the  1st  of  Sep- 
tember, 1885,  at  a  monthly  rent  of  $12.50, 
and  placed  the  engine  on  said  premises  for 
tbe  purpose  of  carrying  on  a  rice-mill.  No 
part  of  the  rent  iiaving  been  paid,  Elliott,  on 
the  Ist  of  September,  1886,  demanded  pay- 
ment of  the  same,  when  Richardson  told  him 
"tbe  engine,  l>oiler,  and  other  machinery 
there  in  the  store  hereinbefore  named  were 
sufficient  guaranty  for  bis  rent,  and  that 
same  would  not  be  removed  until  his  rent  had 
t)een  paid."  Shortly  afterwards,  however, 
about  the  2l8t  of  Sept«mber,  1886,  Elliott, 
discovering  that  Richardson  had  removed 
some  of  the  machinery  above  referred  to, 
"took  actual  possession  forrent  of  the  above- 
named  engine  and  boiler,  locked  the  gate,  and 
placed  watctimen  in  charge.  That  Richard- 
son had  been  in  possession  of  the  above- 
named  engine  and  boiler  several  yeiirs  before, 
extending  out  to  the  world  the  idea  of  owner- 
ship, and  that  there  was  no  record  to  show 
that  plaintiff,  or  any  other  person,  had  any 
claim  or  interest  in  the  aforesaid  engin^  and 
t>oiler.  That  Elliott  held  said  engine  and 
boiler  under  his  warrant  of  distresj  and  levy 
some  months,  and,  upon  failing  to  get  his 
rents,  advertised  and  sold  in  accordance  with 
the  statute,  and  bought  said  engine  and  boiler 
for  an  amount  much  less  than  that  due  for 
rents,"  and  subsequently  sold  the  same  to 
the  defendant,  who  removed  the  properly  to 
bis  residence  in  Hampton  county,  where  it 
was  at  tbe  time  of  tbe  commencement  of  this 
action.  It  appears,  however,  that  the  plain- 
tiff held  a  mortgage  on  said  property,  dated 
25tli  August,  1885,  but  when  the  debt  which 
it  was  designed  to  secure  fell  due  is  not  stated, 
though  the  inference  is  that  such  debt  be- 
came payable  some  time  in  1836,  probably  on 
or  before  the  28tb  of  September  of  that  year, 
as  it  is  stated  that  about  that,  time  the  mort- 
gage was  placed  in  the  hands  of  one  Babb, 
with  instructions  to  toreclose  and  sell  said 
engine  and  boiler,  and  that  about  that  time 
these  facts  were  communicated  to  Elliott  b; 
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Brtbb,  who,  under  the  advice  of  counsel,  "in 
addition  to  his  possession  as  aforesaid,  is- 
sued a  distress-warrant,  and  under  said  war- 
rant levied  on  said  engine  and  boiler,  which 
latter  levy  may  have  been  made  a  few  days 
later  than  date  of  record  of  said  mortgage." 
It  also  appears  that  the  mortgage  In  favor  of 
plaintiff  was  never  recorded  at  all  until  the 
Ist  of  October,  1886,  and  then  it  was  placed 
on  record  in  the  county  of  Beaufort  instead 
of  the  connty  of  Hampton,  where  the  mort- 
gagor resided.  The  sale  under  the  distress- 
warrant  was  not  made  until  the  11th  of  De- 
cember, 1886,  and  in  the  mean  time,  though 
at  what  precise  time,  except  that  it  was  "be- 
tween September  and  December,"  does  not 
appear,  the  engine  and  boiler  were  sold  under 
the  mortgage,  and  bought  in  by  the  plaintifr, 
though  the  property  was  then  in  the  posses- 
sion of  Elliott,  and  so  remained  until  it  was 
sold  to  the  defendant,  who,  it  is  conceded, 
bad  no  actual  notice  at  plaintiff's  mortgage 
When  he  ttonght. 

Under  an  agreed  statement  of  facts,  the 
material  portions  of  which  have  been  copied 
or  stated  above,  the  case  was,  by  consent, 
snbmitted  to  the  circuit  judge,  without  a  jury, 
who  held  that  two  questions  were  presented: 

(1)  Whether  Elliott  was  a  subsequent  pur- 
chaser without  notice;  (2)  whetlier  the  de- 
fendant was  an  innocent  purcliaser  fur  valu- 
able consideration  without  notice;  and,  hav- 
ing determined  that  both  of  tliese  parties  oc- 
cupied that  position,  he  rendered  judgment 
dismissing  the  complaint.  From  this  judg- 
ment plaintiff  appeals  upon  the  following 
grounds:  "(1)  Because  his  honor  erred  in 
holding,  in  effect,  that  the  personal  property 
berein  referred  to  was  liable  to  distress  for 
rent  due  by  J.  M.  Bichardson  to  W.  Elliott, 

(2)  Because  his  honor  erred  in  not  holding 
that  such  property  was  not  liable  for  rent  of 
J.  M.  Bichardson.  (8)  Because  his  honor 
erred  in  not  holding  that  actual  notice  of 
plaintiff's  mortgage  brought  home  to  W. 
Elliott,  defendant's  vendor,  before  sale  to  de- 
ftodant,  was  not  notice  to  defendant  iiimself. 
(4)  Because  his  honor  erred  in  not  holding 
that  a  public  sale  under  plaintiff's  mortgage, 
prior  to  the  sale  to  defendant,  was  notice  to 
defendant  of  plaintiff's  claim.  (5)  For  that 
bis  honor  erred  in  not  holding  that,  as  against 
a  party  claiming  by  virtue  of  a  levy  either  for 
rent  or  under  execution,  the  mortgagee  [the 
plaintiff]  was  the  actual  owner  of  the  prop- 
erty, (o)  For  that  his  honor  erred  in  not 
holding  that  the  mortgagor  had  no  leviable 
interest  in  the  chattels  mortgaged." 

Under  the  view  which  we  take  of  this  case 
the  interesting  questions  presented  by  the 
first,  second,  flftti,  and  sixth  grounds  of  ap- 
peal become  immaterial,  and  need  not,  there- 
fore, be  considered.  For,  even  assuming  for 
the  purposes  of  this  case  that  each  one  of 
these  grounds  is  well  taken,  and  that  Elliott 
cannot  be  regarded  as  a  pu  rchaser  for  val  uable 
consideration  without  notice,  though  we 
must  not  be  regarded  as  so  deciding,  yet  the 
controlling  inquiry  remains  whether  the  de- 


fendant can  be  so  regarded.  In  2  Pom.  £q. 
Jur.  §  754,  the  rule  is  stated  as  follows:  "If 
a  second  purchaser  for  value  and  without  no- 
tice purchases  from  a  first  purchaser,  who 
is  charged  with  notice,  he  thereby  becomes  a 
honaflke  purchaser,  and  is  entitled  to  protec- 
tion." In  a  note  to  that  section  it  is  said: 
"  The  same  rule  applies  under  the  recording 
acts.  It  A.,  without  notice  of  a  prior  on- 
recorded  deed  or  incumbrance,  purchases 
from  B.,  w^o  had  notice,  his  title  is  free. 

*  *  *"  This  rule  has  been,  in  terms,  recog- 
nized and  followed  in  the  recent  case  of  .Tones 
v.  Hudson,  23  S.  C.  at  page  501,  where  other 
authorities  are  cited.  Applying  this  rule  to 
the  present  case,  if  the  defendant,  who  was 
the  second  purchaser,  had  no  notice  of  the 
plaintiff's  claim  at  the  time  he  bought  from 
Elliott,  he  will  be  protected  whetlier  his  ven- 
dor, Elliott,  had  notice  or  not.  The  property 
at  the  time  he  bought  was  in  the  possession 
and  under  the  control  of  Elliott,  and  had  been 
for  several  years  in  the  possession  and  under 
the  control  of  Bichardson,  from  whom  Elliott 
acquired  it;  and  snrely,  with  these  indicia 
of  ownership  of  property  of  that  class,  the 
defendant  should  be  protected  in  his  purchase 
against  unrecorded  liens  or  claims  in  the 
hands  of  the  plaintiff  or  any  one  else,  of  which 
he  had  no  notice,  so  that  the  only  remaining 
inquiry  is  whether  the  defendant  had  notice. 
It  is  conceded  that  he  bad  no  actual  notice 
at  the  time  lie  bought,  and  the  mortgage 
having  been  recorded  in  the  wrong  county 
certainly  could  not  affect  him  with  construct- 
ive notice. 

It  is  urged,  however,  that  the  public  sale 
under  pl^dntiff's  mortgage  prior  to  the  sale 
to  defendant  was  notice  to  defendant  of  plain- 
tiff's claim.  Exactly  when  and  where  such 
sale  took  place  does  not  appear,  but,  as  tlie 
mortgaged  property  was  not  removed  from 
Beaufort  county  to  the  county  of  Hampton 
until  after  the  sale  to  defendant,  the  sale 
must  have  taken  place  in  Beaufort.  Now 
surely  the  sale  in  Beaufort  of  personal  prop- 
erty under  a  mortgage  cannot  be  regarded  as 
any  notice  whatever  to  the  defendant,  who 
resided  in  Hampton  county.  The  citizens  of 
one  county  will  certainly  not  be  presumed  to 
know  what  is  going  on  in  another  county. 
But,  however  this  may  be,  it  is  quite  dear 
that  a  public  sale  under  a  chattel  mortgage, 
unless  knowledge  of  it  is  brought  home  to 
the  party  to  be  affected,  cannot  be  regarded 
as  such  notice  as  would  supersede  the  neces- 
sity for  registration.  In  City  Council  t. 
Page,  Speer,  £q.  at  pages  211,  212,  Harpeb. 
Chancellor,  after  adverting  to  tlie  distinction 
between  the  character  of  notice  to  supply  a 
defect  of  registration  and  to  rebut  an  equity, 
lays  it  down  as  the  well-established  rule  "that 
to  supply  the  want  of  registration  the  notice 
must  be  full,  explicit,  and  clearly  proved. 

*  ♦  *  Xi«penrie7>«,  which  is  notice  to  re- 
but an  equity,  will  not  supply  the  want  of 
registration." 

The  appellant  has  raised  another  point  in 
the  argument  here  which,  so  far  as  appears. 
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was  not  made  in  the  circuit  court,  and  cer- 
tainly is  not  presented  in  any  of  the  excep- 
tions; and  for  ttiis  reason  we  have  been  care- 
ful to  set  out  fully  the  grounds  of  appeal. 
That  point  is  that  it  does  not  appear  tliat  de- 
fendant actually  paid  the  purchase  money  at 
the  time  he  bought  the  property  in  question, 
which,  of  course,  is  necessary  to  support  the 
plea  of  purchase  for  valuable  consideration 
without  notice.  But  as  no  such  point  ap- 
pears to  have  l)een  taken  or  considered  in  the 
circuit  court,  and  is  not  made  in  any  of  the 
grounds  of  appeal,  which  only  present  ques- 
tions as  to  the  matter  of  notice,  and  of  the 
liability  of  the  property  to  seizure  under  the 
distress- warrant,  it  cannot  be  considered  here. 
i?be  circuit  judge  having  determined  that  the 
defendant  was  an  innocent  purchaser  for 
Taluable  eunsideiation  without  notice,  we 
are  l)ound  to  assume  that  every  fact  neces- 
sary to  sustain  such  a  plea  was  made  to  ap- 
pear, except  those  specially  pointed  out  as 
wanting  by  some  exception;  and  certainly 
there  is  no  intimation  in  any  of  the  grounds 
of  appeal  that  it  did  not  appear  that  defend- 
ant had  actually  paid  the  purchase  money  be- 
fore he  acquired  notice  of  plaintiff's  claim. 
The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  afSrmed. 

Simpson,  C.  J.,  and  McGtOwan,  J.,  concur. 


(31  S.  C.  126) 

McCoRD  et  al.  e. 


Blackweli,. 


(Supreme  Court  of  South  CaroUna.    June  !M, 
1889.) 

Mabbixs  Woman's  CJontbact— TkiaI/— Nossoit. 

1.  In  an  action  against  a  married  woman  on  her 
note  given  for  articles  purchased  by  her  husband 
there  was  no  evidence  that  she  had  authorized  him, 
before  the  account  was  contracted,  to  contract  in 
her  name,  but  there  was  evidence  that  the  coarse  of 
dealing  between  the  parties  had  been  the  same  for 
aevenu  years  previons,  and  that  she  had  recognized 
Ua  authority  by  paying  acoonnts  thus  contracted  by 
him.  Heldtthatitwasforthejarytosay whether, 
from  the  course  of  dealing,  it  could  be  inferred 
that  the  account  in  question  was  authorized. 

2.  In  South  Carolina,  if  a  contract  is  shown  to 
have  been  made  with  reference  to  the  separate 
estate  of  a  married  woman,  her  liability  is  fixed 
without  regard  to  the  disposition  she  may  after- 
wards make  of  the  fmits  of  the  contract 

8.  After  the  jury  had  retired  the  foreman  re- 
turned to  get  somepapers,  when  thejudge  remarked 
to  bim :  "Ur.  Foreman,  the  contract  must  be  with 
reference  to  her  separate  estate,  or  concerning  it. 
I  used  the  word  'benefit'  in  my  charge,  and  I  now 
withdraw  it. "  The  judge  had  used  language  in 
Ms  charge  which  might  imply  that  the  contract 
must  be  for  the  "benefit "  of  her  estate,  but,  his  at- 
tention being  called  to  it  at  the  time  by  the  attorney, 
he  expressly  charged  that  it  was  not  necessary, 
but  that  the  oontraot  must  have  reference  to  her 
estate.  fTetd  that,  though  the  remarks  to  the  fore- 
man were  fanproper,  the  error  was  harmless^  as 
they  neither  added  to  nor  qualified  the  instructions 
^ven  the  jury. 

4.  Errors  in  instructions  relative  to  the  liability 
of  the  wife  under  the  laws  of  a  state  other  than 
that  of  the  forum  become  immaterial  where  there 
la  no  evidence  that  the  note  was  executed  in  such 
■late,  except  that  it  was  headed  by  the  name  of  a 
city  in  that  state,  and  made  payable  at  any  bank- 
ing-house in  that  city,  and  there  is  direct  evidence 
that  it  was  executed  in  the  steto  of  the  forum,  and 
the  court  charges  that  if  it  was  executed  in  the 
latter  state  ito  laws  must  govern. 


6.  The  qnestloa  presented  by  a  motion  for  a  non- 
suit is  not  whether  the  evidence  falls  to  show  facts 
necessary  to  plaintiff's  recovery,  but  whether  there 
is  any  testimony  whatever  tenaing  to  show  the  ex- 
istence of  such  fact. 

Appeal  from  common  pleas  circuit  court  ot 
Edgefield  county ;  Witherspoon,  Judge. 

Sheppard  Bros,  and  Gary  &  Svaiu,  for 
Appellant.  Norria  &  Falk  and  Robert  W. 
Shatui,  for  respondents. 

MolTEB,  J.  The  plaintiffs  bring  this  ac- 
tion upon  a  note,  bearing  date  lOtb  Decem- 
ber, 1885,  payable  to  the  plaintiffs  one  day 
after  its  date  at  any  banking-house  in 
Augusta,  for  the  sum  of  $1,064.75,  .which 
note  is  alleged  to  have  been  executed  by  de- 
fendant's intestate,  Martha  Blackwell.  The 
only  real  defense  interposed  was  that  she, 
being  a  married  woman  at  the  time,  bad  no 
power  to  make  the  contract  in  question.  The 
plaintiffs,  as  was  necessary,  assumed  the  bur- 
den of  showing  that  the  contract  was  made 
in  reference  to  the  separate  estate  of  Mrs. 
Blackwell,  and  for  this  purpose  they  offered 
testimony  tending  to  show  that  the  note  was 
given  in  liquidation  of  an  account  contracted 
with  the  plaintiffs  by  her,  through  her  hus- 
band as  her  agent,  for  supplies  furnished  for 
her  plantation  and  her  tenants  thereon.  At 
the  close  of  the  plaintiffs'  testimony  defend- 
ant moved  for  a  nonsuit  upon  two  grounds. 
(1)  Because  there  was  no  testimony  that  J.  P. 
Blackwell  was  the  agent  of  bis  wife.  (2) 
That  there  was  no  testimony  that  the  con- 
tract was  qaade  with  reference  to  the  separate 
estate  of  Mrs.  Blackwell.  The  motion  was 
refused,  and,  the  defendant  offering  no  evi- 
dence, the  case  was  submitted  to  the  jury 
under  the  charge  of  the  circuit  judge  fully 
set  out  in  the  "case. "  After  the  jury  had  re- 
tired the  foreman  returned  to  the  court-room 
for  the  purpose  of  obtaining  certain  letters 
that  had  been  offered  in  evidence,  when  the 
Judge  addressed  him  as  follows:  "Mr.  Fore- 
man, the  contract  must  be  with  reference  to 
her  separate  estate,  or  concerning  it.  I  used 
the  word  '  beneflt '  in  my  charge,  and  I  now 
withdraw  it."  The  jury  having  rendered  a 
verdict  for  $1,064. 75t  defendant  moved,  upon 
the  minutes,  for  a  new  trial  upon  two 
grounds:  (1)  Because  the  court  erred  in  giv- 
ing instructions  to  the  foreman  of  the  jury 
in  the  absence  of  the  other  jurors.  (2) 
Because  the  consideration  of  the  note  em- 
braced articles  furnished  by  plaintiffs  that 
could  not  relate  to  the  separate  estate  of  the 
wife."  This  motion  was  likewise  refused, 
and,  the  plaintiffs  having  entered  judgment 
on  the  verdict,  the  defendant  appeals  upon 
the  several  grounds  set  out  in  ttie  record, 
which  we  will  proceed  to  consider. 

The  first,  second,  and  third  grounds  im- 
pute error  to  the  circuit  judge  in  refusing  the 
motion  for  a  nonsuit:  (1)  Because  plaintiffs 
"totally  failed  to  establish  the  fact"  of  the 
husband's  agency.  (2)  Because  plaintiffs 
"totally  f.ailed  to  show"  that  the  contract  was 
n)ade  with  reference  to  the  separate  estate  of 
the  wife.    (3)  Because  the  plaintiffs  "failed 


Digitized  by 


v^oogle 


778 


SOUTHEASTEBir  BBPOBTER,  Vol.  9. 


(S.  C. 


to  establish"  tbe  fact  tbatMn.  Blackwell  had 
a  separate  eslate.  It  may  be  said  of  all  three 
of  these  grounds  that  they  are  based  upon  a 
misoonception  of  what  will  warrant  the 
granting  tif  a  nonsuit.  Tbe  qnestion  in  such 
case  is  not  whether  tbe  evidence  "failed  to 
establish, "  or  "failed  to  show,"  a  fact  neces- 
sary to  the  plaintiffs'  recovery,  but  tbe  only 
question  is  whether  there  is  any  testimony 
whatever  tending  to  show  the  existence  of 
such  fact,  and,  if  there  is  any  such  testimony, 
tbe  motion  for  nonsuit  must  be  refused,  and 
the  question  whether  such  testimony  is  suf- 
ficient to  establish  or  show  such  fact  must 
always  be  left  to  the  Jury.  For  this  reason 
it  is  quite  clear  that  neither  of  these  grounds 
can  be  sustained. 

Bot  we  are  not  disposed  to  rest  onr  con- 
olnsion  simply  upon  the  inaccurate  phrase- 
ology of  these  grounds  of  appeal,  and  will 
assume  that  the  purpose  was  to  present  tbe 
proper  question  whether  there  was  any  testi- 
mony tending  to  establish  either  of  tlie  three 
facts  referred  to  therein.  After  a  careful 
examination  of  the  testimony,  which  is  all 
set  out  in  the  "case,"  we  cannot  say  that 
there  was  an  entire  absence  of  testimony  as 
to  any  one  of  those  facta.  Without  going 
into  anytlilng  like  a  minute  discussion  of  the 
testimony,  it  will  be  sufficient  to  indicate 
each  as  tended  to  show  the  facts  in  question. 
As  to  tbe  fact  of  agency,  while  it  is  quite  true 
that  there  is  no  direct  evidence  tending  to 
show  that  Mrs.  Blackwell  had,  before  the  ac- 
count was  contracted,  authorized  her  hus- 
band to  contract  in  her  name,  yet  the  fact  of 
agency  may  be  proved  by  circumstances,  or 
by  8al)sequent  admissions  or  recognition,  as 
well  as  by  direct  evidence  of  antecedent  au- 
thorization; and,  as  it  seems  to  us.  there 
were  circumstances  which  pointed  in  that 
direction,  and  whether  they  were  sufficient 
to  induce  the  conclusion  that  there  was  an 
agency  was  a  matter  exclusively  for  the  jury. 
There  was  testimony  tending  to  show  that 
for  several  years  previous  the  course  of  deal- 
ing between  tbe  parties  had  been  the  same, 
and  that  Mrs.  Black  weU  had  recognized  the 
authority  of  her  husband  to  contract  in  her 
name  by  paying  accounts  thus  contracted; 
and  it  was  for  the  jury  to  say  whether  this 
course  of  dealing  authorized  the  inference  that 
the  account  for  which  the  note  in  suit  was 
given  was  authorized,  especially  in  view  of 
the  fact  that  tbe  note  closing  such  account  was 
signed  by  her  in  person.  As  to  the  other  two 
facts, — that  Mrs.  Blackwell  had  a  separate 
estate,  and  that  the  account,  in  part,  at  least, 
was  contracted  in  reference  to  that  estate, — 
there  certainly  was  some  testimony.  We  do 
not  see  any  error,  therefore,  in  refusing  tbe 
motion  for  a  nonsuit. 

Tbe  fourth,  seventh,  and  eighth  grounds 
complainof  error  in  that  portion  of  the  charge 
relating  to  the  laws  of  (leorgia,  and  their  ef- 
fect upon  this  contract.  Inasmuch  as  there 
was  no  evidence  whatever  that  the  contract 
sued  on  was  entered  into  in  the  state  of  Geor- 
gia, except  tbe  fact  that  tbe  note  is  beaded 


"Augusta,  Chi.,"  and  the  money  secured  there- 
by  Is  made  payaUe  "at  any  banking-house 
in  Augusta,"  and  inasmuch  as  there  was 
direct  evidence  that  the  note  was  executed 
by  the  defendant  in  this  state,  and  in  view 
of  tlie  fact  that  tbe  jury  were  instructed  dis- 
tinctly that  if  the  note  was  executed  here  the 
law  of  this  state  would  govern,  unaffected 
by  any  of  the  provisions  ot  tbe  Georgia  law, 
it  seems  to  us  that  anything  which  the  cir- 
cuit judge  may  have  said  in  reference  to  the 
law  of  Georgia  was  wholly  immaterial,  and 
need  not,  therefore,  be  considered. 

The  fifth  ground  of  appeal,  which  imputes 
error  to  the  circuit  Judge  in  refusing  to  in- 
struct the  Jury  that,  before  tbe  estate  of  the 
intestate  can  be  made  Itable  on  an  account 
contracted  by  her  husband,  the  plaintiffs 
must  show  that  be  was  her  agent  duly  au- 
thorized to  make  such  contract,  ^  taken  under 
a  misconception  of  the  charge,  for  we  find 
that  the  jury  were  so  explicitly  instructed  in 
these  words:  "If  she  did  not  communicate 
or  negotiate  for  supplies  in  person,  did  she 
through  her  husband,  James  P.  Black  well? 
If  the  negotiations  for  these  supplies  were 
carried  on  by  jame^  P.  Blackwell,  the  bu»> 
band,  and  it  is  sought  to  bind  tbe  wife,  it  Is 
incumbent  upon  the  plaintiffs  to  show  tbe 
agency. — that  Is,  that  tbe  husband  acted  as 
the  agent  of  the  wife." 

In  the  sixth  ground  defendant  complains 
that  the  judge  erred  in  refusing  to  instruct 
the  Jury  that  If  they  find  that  the  articles 
purchased  from  plaintiffs  were  not  expended 
by  Mrs.  Blackwell  on  her  separate  property^ 
or  for  tbe  benefit  of  the  same,  plaintiffs  can- 
not recover.  We  see  no  error  in  ref usinjc 
this  request.  The  question  as  to  the  liability 
of  a  married  woman  on  a  given  contract 
must  be  determined  by  the  provisions  of  the 
constitution  and  laws  limiting  her  power  to 
contract,  and  we  are  unable  to  discover  any- 
thing in  either  the  eonstitution  or  any  act 
which  would  warrant  such  an  instruction. 
The  question  in  all  such  cases  is  as  to  the  nat- 
ure of  the  contract,  and  not  as  to  the  dis- 
position of  its  fruits.  If  the  contract  in  ques- 
tion is  shown  to  be  a  contract  with  reference 
to  the  separate  estate  of  a  married  woman, 
her  liability  is  at  once  fixed,  without  regard 
to  the  disposition  slie  may  afterwards  make 
of  the  fruits  of  such  contract. 

The  tenth  and  eleventh  grounds  of  appeal 
claim  that  the  circuit  judge  erred  In  refusing 
their  motion  for  a  new  trial,  because,  as  it  is 
there  assumed,  the  Jury  disregarded  his  in- 
structions. There  can  be  no  doubt  that, 
where  a  jury  renders  a  verdict  in  plain,  dis- 
regard of  the  legal  principles  laid  down  to 
them  by  the  court,  it  is  the  duty  of  the  cir- 
cuit judge  promptly  to  grant  a  new  trial. 
For  example,  where,  as  in  Dent  v.  Bryce,  16 
S.  0. 14,  the  jury  are  instructed,  as  matter  of 
law,  that  the  plaintiff  cannot  recover,  and 
their  verdict  must  therefore  be  for  the  de- 
fendant, and  the  jury  see  lit  to  disregard  such 
instruction,  it  is  the  plain  duty  of  the  circuit 
judge,  for  the  very  good  reiisons  staled  in  ttuit 


Digitized  by  VjOOQ IC 


S.  0.) 


McCORD  V.  BLACKWELL. 


779 


case,  to  grant  a  new  trial,  and  bis  refusal  to 
do  so  is  error.  Or  wuere,  as  in  tiie  case  of 
Tliompson  v.  Lee,  19  S.  C.  489,  the  jury  are 
instructed,  as  matter  of  law,  that  the  plain- 
tiff is  entitled  to  recover,  and  that  the  coun- 
ter-claim set  up  by  defendant  cannot  be  al- 
lowed in  such  action,  and  the  jury,  ignoring 
such  instruction,  render  a  verdict  for  the 
defendant,  a  new  trjal  must  be  granted.  In 
both  of  those  ciises  it  will  be  seen  that  there 
was,  and  could  be,  no  question  that  the  JU17 
had  rendered  verdicts  in  plain  violation  of 
their  instructions;  and  wherever  this  appears 
the  rule  will  always  be  applied.  But  of 
course  it  must  flrst  appear  that  the  jury  have 
in  fact  disregarded  the  instructions  given  to 
them,  and  until  this  does  appear  the  rule  can- 
not be  applied.  So  tliat  our  first  inqury  is 
whether  the  appellant  is  warranted  in  assum- 
ing, as  he  has  done,  in  both  of  these  grounds, 
that  the  Jury  have  in  fact  disregarded  or  ig- 
nored any  of  the  instructions  of  the  circuit 
Judge.  The  instruction  which  in  the  tenth 
ground  is  assumed  to  have  been  disregarded 
is  that  if  the  Jury  found  that  any  of  the  arti- 
cles embraced  in  the  account  were  for  the 
use  or  benefit  of  Sam  Yeldell,  or  any  of  the 
other  persons  there  named,  or  for  tlie  use  of 
any  other  person  than  Martha  Black  well,  the 
plidntifts  cannot  recover  for  such  articles, 
and,  as  the  undisputed  testimony  showed  that 
some  of  the  articles  were  furnished  to  the 
peraoa?  named,  it  is  assumed  that  the  jury, 
by  their  verdict,  disregarded  such  instruc- 
tion. There  are,  however,  two  fatal  objec- 
tions to  such  an  assumption:  (1)  The  in- 
stmctlondid  not  stop  at  the  point  represented 
In  that  ground  of  appeal,  but  the  circuit  judge, 
after  instructing  the  jury  that  the  estate  of 
the  married  woman  could  not  be  made  liable 
for  articles  furnished  the  persons  named, 
proceeded  in  these  words:  "unless  you  con- 
clude foom  the  testimony  that  he  furnished 
those  articles,  and  it  must  appear  from  the 
testimony  that  these  articles  had  reference 
to,  or  were  for  the  benefit  of,  her  separate  es- 
tate under  the  law  of  this  state. "  The  mean- 
ing of  this  doubtless  was,  as  we  conclude 
from  the  testimony  and  other  portions  of  the 
diarge,  that  the  estate  of  the  married  woman 
could  not  be  made  liable  for  any  of  the  articles 
famished  for  the  use  of  the  persons  named 
unless  it  appeared  from  the  testimony  that 
the  articles  were  furnished  to  these  persons 
as  tenants  of  Mrs.  Black  well,  or  in  some  way 
were  furnished  in  reference  to,  or  for  the 
benefit  of,  her  separate  estate.  (2)  The  cir- 
cuit judge  did  not,  aud  could  not  properly, 
instruct  the  jury  that  the  estate  of  Mrs. 
Blackwell  either  could  or  could  not  be  made 
liable  for  any  articles  furnished  the  persons 
named,  as  that  depended  upon  the  view  they 
might  take  of  the  testimony.  Hence,  even 
assuming  that  it  clearly  appears  that  the  jury 
have,  by  their  verdict,  subjected  the  estate  of 
the  intestate  to  liability  for  all  or  even  some 
of  the  articles  furnished  the  persons  named, 
it  cannot  be  properly  said  that  the  jury  have 
igndred  or  disregarded  any  of  the  instructions 


given  them  by  the  circuit  Judge,  unless  the 
court  had  the  power  to  invade  the  jury-room, 
or  the  means  of  ascertaining  the  reasons 
whinh  influenced  the  jury  in  making  up  their 
verdict,  and  this  the  court  has  always  very 
properly  declined  even  attempting  to  do. 
The  second  objection  to  the  assumption  upon 
which  the  tenth  and  eleventh  grounds  rest  is 
that,  inasmuch  tis  the  verdict  was  for  a  sum 
considerably  less  than  the  amount  due  on  the 
note,  we  are  bound  to  assume  that  the  jury 
concluded  as  matter  of  fact  that  some  of  the 
articles  embraced  in  the  account  for  which 
the  note  whs  given  were  not  purchased  on 
account  of  the  separate  estate  of  Mrs.  Black- 
well,  and,  if  so,  then  the  verdict  was  in  ac- 
coi-dance  with,  rather  than  in  disregard  of. 
the  instructions  given  to  the  jury.  How 
many  or  what  was  the  amount  of  the  articles 
which,  under  that  view,  should  have  been  re- 
jected was  a  matter  depending  upon  the  tes- 
timony, and  was  therefore  a  matter  of  which 
the  jury,  and  not  the  judge,  were  the  proper 
arbiters. 

The  twelfth  ground  of  appeal  alleges  error 
on  the  part  of  the  circuit  judge  in  refusing 
the  motion  for  a  new  trial  because  the  evi- 
dence of  the  plaintiffs  showed  that  many  of 
the  articles  embraced  in  the  account  for  which 
the  note  was  given  "could  not  be  tor  the  ben- 
efit of,  or  concern  the  separate  estate  of,  the 
said  Martha  Blackwell."  This  gi-onnd  de- 
pends BO  entirely  npon  the  view  which  the 
circuit  judge  took  of  the  evidence  that  it  is 
quite  clear  this  court  has  no  jurisdiction  to 
consider  it. 

The  only  remaining  inquiry  is  that  present- 
ed by  the  ninth  groun4  of  appeal,  which  al- 
leges error  in  the  remark  above  quoted,  made- 
by  the  circuit  j  udge  to  the  foreman  of  the  j  ury 
when  be  returned  to  the  court-room  to  pro- 
cure some  papers  which  had  been  offered  in 
evidence.  Strictly  speaking  this  was  not  ex- 
actly proper,  as  it  is  candidly  admitted  by  his 
honor  in  rendering  his  decision  on  the  motion 
for  a  new  trial.  There  is  no  doubt  that  the 
safer  and  better  practice  is  that  all  instruc- 
tions should  he  given  in  open  coart,  to  the 
full  panel,  and  not  to  the  foreman  or  any  oth- 
er member  of  the  jury.  If,  therefore,  the  re- 
mark made  to  the  foreman  had  contained  any 
new  or  additional  instruction  to  the  jury,  or 
had  even  modified  or  qualified  any  previously 
given  to  the  full  panel,  we  should  have  felt 
compelled  to  grant  a  new  trial  upon  this 
ground.  But  an  examination  of  the  charge, 
fully  set  forth  in  the  "case,"  shows  that  the 
remark  made  to  the  foreman  not  only  con- 
tained no  new  or  additional  instructions,  but 
did  not,  in  the  slightest  degree,  modify  or 
qualify  any  instruction  previously  given,  and 
hence  we  think  it  furnishes  no  sufficient 
ground  for  a  new  trial. 

It  appears  from  the  charge  as  set  out  that, 
though  the  judge  did,  in  a  portion  of  the 
charge,  use  some  language  which  might  im- 
ply that  the  contract  must  be  for  the  benefit 
of  the  separate  estate  in  order  to  render  a 
married  woman  liable,  yet  when  his  attention 
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was  specially  called  to  this  matter  by  the 
counsel  for  plaintiffs,  during  the  delivery  of 
the  charge,  he  expressly  instructed  the  jury 
that  it  was  not  necessary  that  the  contract 
should  be  for  the  benefit  of  the  separate  es- 
tate, but  that  it  must  concern  or  have  refer- 
ence to  the  separate  estate.  The  colloquy 
which,  at  that  point  of  the  charge,  ensued 
between  the  circuit  judge  and  the  counsel  for 
plaintiffs  was  well  calculated  to  excite,  and 
no  doubt  did  excite,  the  special  attention  of 
the  jury,  and  they  were,  therefore,  doubtless 
fully  impressed  with  the  idea  that  it  was  not 
necessary  for  the  plaintiffs  to  show  that  the 
contract  was  for  the  benefit  of  the  separate 
estate.  Now  when  the  judge  used  the  lan- 
guage complained  of  to  the  foreman  it  was 
manifestly  nothing  but  a  mere  repetition  of  the 
very  same  instruction  which  had  been  pre- 
viously given  to  the  full  panel  in  such  a  way  as 
was  well  calculated  to  impress  it  upon  them. 
Hence  we  think  it  would  bean  excess  of  par- 
ticularity, a  sacrifice  of  substance  to  mere 
form,  and  an  unwarrantable  straining  of  the 
rale,  to  grant  a  new  trial  upon  this  ground. 
The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  aflSrmed. 

Simpson,  0.  J.,  and  McCtoWAN,  J.,  con- 
ear. 


Grbgort  et  al.  v.  Dvoker  et  al. 

(Supreme  Court  of  South  Carolina.    June  24, 
1889.) 

CHA.mi.  H0BTO1.0M— JCIttSDIOTION— AFFBAI^ABLB 

Okdbbs. 

1.  In  an  action  to  recover  personal  property 
which  plaintiffs  claim  ubder  a  mortgage,  the  con- 
dition of  which  is  alleged  to  liaye  oeen  broken, 
where  the  defenses  are  (1)  a  general  denial,  (2) 
plea  of  pnrchase  for  valuable  consideration  and 
without  notice  of  the  mortgage,  and  (8)  payment 
of  the  mortgage  debt,  only  legal  issues  are  raised, 
nnder  Gen.  St.  S.  O.  S  1776,  which  provides  that 
mortgages  not  recorded  are  null  as  against  subse- 
quent purchasers;  and  it  is  error  to  set  aside  a 
verdict  for  plaintiffs,  and  order  a  new  trial,  on  the 
ground  that  the  answer  sets  up  an  equitable  de- 
fense, which  is  triable  only  by  the  court. 

3.  The  order  setting  aside  the  verdict,  and  grant- 
ing a  new  trial.  Is  appealable. 

Appeal  from  common  pleas  circuit  court 
of  Sumter  county;  Fbesslbt,  Judge. 

Action  by  H.  J.  Gregory  &  Co.  against 
Docker  &  Bultman.  From  an  order  setting 
aside  a  verdict  for  plaintiffs  and  granting  a 
new  trial  they  appeal. 

John  T.  Greene  and  Tra  B.  Jones,  for  ap- 
pellants.   EarU  <b  Purdy,  for  respondents. 

MoIvGB,  J.  This  was  an  action  to  recov- 
er the  possession  of  two  horses,  which  the 
plaintiffs  claimed  under  a  mortgage  tlie  con- 
ditton  of  which  had  been  broken.  The  de- 
fendants in  their  answer  set  up  three  de- 
fenses: First,  a  general  denial  of  all  except 
the  formal  allegations  of  the  complaint,  as 
to  the  copartnership  of  the  plaintiffs  and  de- 
fendants, respectively;  second,  the  plea  of 
purchase  for  valuable  consideration  witliout 
notice  of  the  mortgage   under  which  tlie 


plaintiffs  claim;  third,  that  the  debt  secured 
by  the  mortgage  has  been  paid,  and  the 
mortgage  thereby  extinguished,  which  de- 
fense is  stated  in  tlie  following  language: 
"That  the  defendants  are  informed  and  be- 
lieve that  the  plaintiffs  Imve  seized  and  con- 
verted to  their  own  use  three  horaes  covered 
by  the  mortgage  set  out  in  the  complaint,  of 
the  value  of  six  hundred  and  fifty  dollars,  and 
that  the  note  mentioned  in  the  complaint  has 
been  thereby  paid;"  and,  as  it  seems  to  us, 
this  language  can  only  lie  coustrued  as  set- 
ting up  as  a  defense  payment  of  tlie  mort- 
gage debt,  and  a  consequent  extinguishment 
of  the  mortgage  upon  which  alone  the  claim 
of  the  plaintiffs  rests.  The  testimony  tended 
to  show  that  on  the  28th  of  May,  1888,  in  the 
city  of  Columbia,  the  plaintiffs  sold  and  de- 
livered to  one  Adams  six  horses,  for  the  sum 
of  $1,150,  $500  of  which  was  paid  in  cash, 
and  the  balance,  $650,  was  secured  by  a  note 
of  Adams,  payable  30  days  after  Its  date,  to- 
gether with  a  mortgage  on  the  horses,  under 
whicli  the  plaintiffs  claim  x)ossession  of  the 
two  horses  now  in  controversy.  It  also  ap- 
peared that  the  plaintiffs,  l)eing  informed 
that  Adams  resided  in  the  county  of  Sum- 
ter, at  once  had  the  mortgage  duly  recorded 
in  that  county.  It  further  appeared,  on  the 
cross-examination  of  one  of  the  plaintiffs, 
that  they  had  found  five  of  the  six  horses, — 
two  in  York  county,  which  were  seized  by 
the  plaintiffs  under  the  mortgage,  and  one 
or  both  of  them  sold,  but  not  for  an  amount 
sutflcient  to  satisfy  the  mortgage  debt;  an- 
other in  Clarendon  county,  for  which  an  ac- 
tion similar  to  the  present  is  now  pending; 
and  these  two  in  Sumter  county,  for  which 
the  present  action  is  brought;  but  what  l)e- 
came  of  the  sixth  horse  does  not  appear. 

It  is  quite  clear  that,  under  the  first  de- 
fense, the  only  issue  raised  was  as  to  the 
truth  of  the  material  allegations  of  the  com-, 
plaint,  about  which  there  does  not  seem  to 
have  been  any  controversy,  and  under  the 
testimony,  if  believed,  could  not  have  been. 
It  is  equally  clear  that  the  only  issue  raised 
by  the  third  defense  was  whether  the  mort- 
gage debt  had  been  paid  by  the  seizure  and 
sale  of  the  two  horses,  (if  in  fact  they  were 
both  sold,)  and  the  mortgage  thereby  extin- 
guished. As  to  this  issue  also  there  does 
not  seem  to  have  been  any  real  controversy, 
and  could  not  have  been  if  the  undisputed 
testimony  was  credited;  for,  even  assuming 
that  hoth  of  the  horaes  seized  in  York  coun- 
ty were  sold,  although  the  testimony  leaves 
some  doubt  as  to  whether  both  or  only  one 
had  been  sokl,  it  is  quite  certain  that  there 
is  no  testimony  to  show  that  the  proceeds  of 
such  sale  were  sufficient  to  pay  the  mortgage 
debt;  for  if  those  two  horses  were  sold  fur 
$145  and  $158,  respectively,  the  only 
amounts  mentioned  in  the  testimony,  that 
would  not  be  sufficient  to  pay  one-half  of  the 
principal  of  the  mortgage  debt.  So  that  the 
only  real  issue  in  the  case  was  that  raised  by 
the  second  defense. — as  to  whether  the  de- 
fendants had  notice  of  the  mortgage  at  the 
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time  tbey  bought  th«  horses  in  controversy 
from  Adams.  As  there  was  no  testimony 
tliat  tlie  defendants  had  actual  notice  of  tlie 
mortgage,  tlie  only  question  was  whether 
they  could  be  charged  with  constructive  no- 
tice, arising  from  the  record  of  the  mort- 
gage in  Sumter  county,  and  this  depended 
entirely  upon  the  question  of  fact,  whether 
Adams  resided  in  the  county  of  Sumter  at 
the  time  the  mortgage  was  executed.  It  is 
very  manifest  that  the  real  controversy  in 
the  court  below  was  as  to  this  question, 
upon  which  the  jury  were  instructed  in 
terms  to  which  no  exception  has  been  taken. 
The  jnry  having  rendered  a  verdict  for  the 
plaintifCs,  defendants  immediately  gave  no- 
tice of  a  motion  for  a  new  trial  upon  the 
minntra  of  the  court,  baaed  upon  two 
grounds:  "(1)  That  this  is  an  equity  case, 
and  should  have  been  tried  by  the  court. 
(2)  That  the  preponderance  of  the  testimony 
shows  that  H.  R.  Adams  was  not  a  resident 
of  Somter  county  when  the  mortgage  was 
made."  On  hearing  this  motion,  the  circuit 
jadgVt  witboot  considering  or  determining 
the  second  ground,  passed  the  following  or- 
der: "The  answer  in  this  case  having  set 
up  an  equitable  defense,  and  it  appearing  at 
the  trial  that  the  said  defense  is,  at  least  in 
part,  made  out, and  being  satisfied  that  com- 
plete justice  cannot  be  done  under  tlie  verdict 
rendered  by  the  jury,  and  that  this  is  a  case 
that  should  be  tried  by  the  court,  it  is  ordered 
that  the  verdict  rendered  by  the  jury  in  this 
case  be,  and  the  same  is  hereby,  set  aside, 
and  a  new  trial  granted;  and  it  further  ap- 
pearing that  other  persons  claim  an  interest 
in  the  horses  described  in  the  mortgage  and 
mentioned  in  the  complaint,  other  than  the 
defendants  herein,  it  is  further  ordered  that 
the  plaintiSs  do  amend  their  summons  and 
complaint,  and  make  all  persons  claiming  an 
Interest  in  any  of  the  horses  described  in  the 
said  mortgage  parties  defendants  to  this  ac- 
tion, and  that  the  case  be  placed  upon  calen- 
dar 2  of  the  docket  of  tliis  court,  so  that  the 
equities  of  all  the  parties  claiming  any  inter- 
est in  the  said  horses  may  be  settled. "  From 
this  order  plaintiffs  appeal  upon  the  several 
grounds  set  out  in  the  record,  which,  under 
the  views  we  shall  present,  need  not  be  re- 
peated here. 

It  will  be  observed  that  the  circuit  judge 
in  the  order  appealed  from  does  not  express, 
or  even  intimate,  the  slightest  dissatisfaction 
with  the  finding  of  the  jury  on  the  only  ques- 
tion of  fact  seriously  controverted  in  the 
court  below, — whether  Adams  was  a  resident 
of  Sumter  county  at  the  time  the  mortgage 
was  executed, — and  hence  we  must  regard  it 
as  a  fact  established  in  the  case  that  he  was 
a  resident  of  that  county ;  and  from  that  fact 
the  legal  consequence  necessarily  followed 
that  the  record  of  the  mortgage  in  Sumter 
county  affected  the  defendants  with  cun> 
stmcUve  notice.  Bnt,  on  the  contrary,  the 
verdict  Is  set  aside  wholly  upon  the  ground 
that  the  answer  sets  up  an  equitable  defense, 
which,  in  the  opinion  of  the  circuit  judge. 


being  "at  least  in  part  made  out,  "he  deemed 
it  necessary,  in  order  that  complete  justice 
should  be  done,  that  a  new  trial  should  be 
granted,  and  that  all  persons  who  claimed  an 
interest  in  any  of  the  mortgaged  property 
should  be  made  parties,  and  the  case  tried  as 
an  equity  cause  by  the  court,  and  not  by  a 
jury.  VV^e  are  unable  to  discover  any  equita- 
ble defense  set  up  by  the  answer.  The  ac- 
tion was  an  action  at  law,  pure  and  simple, 
and  the  first  defense — the  general  denial — 
was  clearly  of  the  same  character.  As  to  the 
second  defense,  while  it  may  be  true  that  the 
plea  of  purchaser  for  valuable  consideration 
without  notice  may  ordinarily  be  said  to  rest 
upon  equitable  principles,  yet  when,  as  in  this 
case,  it  rests  upon  the  express  pro  visions  of  the 
recording  acts,  it  seems  to  ns  that  it  must  be 
regarded  as  presenting  simply  a  legal  issue. 
Under  our  registry  act,  (section  1776,  Gen. 
St.,)  a  mortgage  not  duly  recorded  is  practi> 
cally  null  and  void, — is  no  mortgage, — so  far 
as  subsequent  creditors  or  purchasers  without 
notice  are  concerned,  and  this  is  so  without  in- 
quiry into  the  equities  of  the  parties,  but  sim- 
ply as  a  matter  of  express  statu  tory  enactment 
Hence  where,  as  in  this  case,  a  parly  seeks 
to  recover  possession  of  personal  property, 
claiming  through  a  mortgage,  if  the  defend- 
ant undertakes  to  defend  by  showing  that  he 
is  a  subsequent  purchaser  for  valuable  con- 
sideration without  notice,  his  defense  does 
not  rest  upon  any  equitable  principle,  but 
upon  his  legal  rights  as  declared  by  statute. 
He  assails  the  validity  of  the  mortgage,  just  as 
if  he  had  undertaken  to  show  that  the  mort- 
gage was  a  forgery,  or  that  it  had  been  ren- 
dered void  by  an  alteration,  or  in  some  other 
way.  We  do  not  think,  therefore,  that  the 
second  defense  set  up  in  the  answer  present- 
ed any  features  of  equitable  cognizance,  bat 
raised  simply  a  legal  issue. 

Tlie  third  defense,  as  we  have  said  above, 
only  raised  the  issue  as  to  whether  the  mort- 
gage had  been  discharged  by  payment  of  the 
debt  which  it  was  designed  to  secure,  and 
that,  too,  was  a  clear  legal  issue.  It  may  be 
true  that,  where  a  mortgage  covers  varimis 
different  articles,  or  several  distinct  tracts  of 
land,  and  the  mortgagor  has  sold  the  same  to 
different  persons,  at  dilTerent  times,  the  first 
purchaser,  under  the  rule  laid  down  in  Nor- 
ton V.  Lewis,  3  S.  C.  25,  recognized  and  fol- 
lowed in  Lynch  v.  Hancock,  14  S.  C.  66,  may 
have  an  equity,  upon  proper  allegations  and 
proofs,  to  require  the  mortgagee  to  sell  the 
property  in  the  Inverse  order  of  the  sales  by 
the  mortgagor,  but  in  this  case  we  find  no 
such  allegations  or  evidence.  But,  in  addi- 
tion to  this,  it  is  quite  clear  that  a  defense 
resting  upon  such  an  equity  is  wholly  differ- 
ent from  any  of  the  defenses  set  up  in  the 
answer;  and  it  was  error,  therefore,  after 
the  case  had  been  tried  on  the  issues  present- 
ed by  the  defendants  and  decided  against 
them,  to  allow,  or  rather  require,  an  amend- 
ment for  the  purpose  of  enabling  the  defend- 
ants to  present  an  entirely  new  defense. 
Whaley  v.  Stevens,  21  S.  C.  221;  Kenneity 
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T.  Etiwan  Phospbate  Co.,  Id.  226.  An  order 
thus  cbanging  the  entire  nature  and  scope  of 
the  action  after  it  had  been  tried  on  the  issues 
as  framed  by  the  parties,  hj  the  circuit  judge 
of  his  own  motion,  is  erroneous.  Skinner  v. 
Hodge,  24  S.  C.  165. 

From  what  has  been  said  it  follows  that 
the  position  taken  by  counsel  for  respondents, 
that  the  order  is  not  appealable,  cannot  be 
sustained.  The  plaintifb  having  established 
their  mortgage,  and  the  breach  of  the  condi- 
tion thereof,  were  nnqueationably  entitled  to 
recover  possession  of  such  of  the  mortgaged 
property  as  was  found  in  the  possession  of 
the  defendants,  unless  they  could  make  good 
some  one  or  all  of  the  defenses  set  up  in  their 
answer;  and  it  was  ascertained  by  the  ver- 
dict of  the  Jury  that  they  had  failed  to  do  so, 
and  as  that  verdict  has  not  been  set  aside 
upon  any  ground  which  authorizes  the  circuit 
Judge  so  to  do.  it  follows  necessarily  that  the 
plaintiffs  were  entitled  to  judgment  on  the 
verdict.  The  judgment  of  this  court  is  that 
the  order  appealed  from  be  reversed  and  set 
aside,  and  that  the  case  be  remanded  to  the 
drcuit  ooort  in  order  that  judgment  may  be 
entered  in  confwrmity  with  the  verdict 

SntPSON,  0.  J.,  and  MoGowam,  J.,  concur. 


<n  s.  0.  vu) 

Hablet  e.  ErrrAWYiLLE  B.  Co. 

(Supreme  Court  qf  South  Carolina.   June  25, 
1889.) 

BiooK-EiLLiiie  Casks — Stock-Law— Imstbuo- 

TIONS. 

fit  aa  aotion  agaiiut  •  railroad  oompaoy  for  neg- 
Ugently  kUllng  a  oow,  where  it  appears  that  the 
gMiena  atock-law  was  in  force  at  the  place,  it  is 
error  to  refuse  to  oharge  that,  "where  the  stook- 
law  U  In  force,  the  defendant  Is  not  required  to 
use  the  same  care  and  caution  as  in  localities 
where  snoh  law  la  not  in  force. " 

Appeal  from  common  pleas  circuit  oonrt  of 
Oolleton  county;  Norton,  Judge. 

Action  by  T.  W.  Harley  against  the  En- 
tawTllIe  Bailroad  Company.  Verdict  for 
plaintlfl,  and  defendant  appeals  on  excep- 
tions. 

HotoM  Murphy  dk  Farrow,  for  appellant. 
PtthJburM  A  Tracg  and  J.  B.  Qriffln,  for  r»- 
qwndent. 

Sihpsoh,  0.  J.  The  action  below  was  an 
action  by  respondent  against  the  defendant, 
to  recover  damages  for  certain  stock  alleged 
to  have  been  negligently  killed  by  defendant 
company,  to-wit,  a  cow  allied  to  have  been 
run  over  by  the  locomotive  of  defendant  and 
killed.  The  verdict  was  for  the  plaintiff,  and 
the  defendant  has  appealed  upon  several  ex- 
ceptions, which  will  be  found  in  the  "Case." 
Only  one  of  these  exceptions,  however,  has 
been  pressed  here,  and  that  is  as  follows: 
The  defendant  requested  his  honor  to  charge 
"that,  where  the  stock-law  is  in  force,  the 
defendant  is  not  required  to  use  the  same 
care  and  caution  as  in  localities  where  such 
law  is  not  in  force."  It  is  stated  that  his 
honor  unqualifiedly  refused  this  request.    It 


seems  to  hare  been  in  evidence  that  the 
stock-law  was  in  force  where  the  cow  was 
killed,  or  ut  least  it  is  stated  that  in  the  course 
of  the  trial  it  was  found  that  the  general 
stock-law  was  of  force  at  that  point.  There* 
fore  what  effect  it  should  have  upon  the  ques- 
tion of  negligence,  which  was  the  gist  of  the 
action,  was  a  material  matter,  bearing  upon 
the  effort  of  the  defendant  to  remo\e  the 
prima  faoie  presumption  of  negligence  aris- 
ing upon  the  mere  fact  of  the  killing.  We 
think,  therefore,  that  the  request  was  an  ap> 
propriate  request,  and  the  circuit  judge  was 
in  error  to  refuse  it.  And,  inasmuch  as  this 
court  has  several  times  had  tliis  matter  under 
consideration,  we  deem  it  unnecessary  to  do 
more  than  to  refer  to  the  following  eases, 
where  this  question  was  discussed  and  ad- 
judged: Simklns  v.  Railroad  Co.,  20  S.  C. 
258;  Joyner  v.  Bailroad  Co.,  26  S.  C.  49,  I 
S.  E.  Bep.  52;  Jones  v.  Bailroad  Co.,  20  S. 
C.  249;  and  Molair  v.  Bailroad  COw  7  S.  E. 
Bep.  60.  Under  these  cases  it  was  error  In 
the  circuit  judge  to  overrule  defendant's  re- 
quest. It  is  the  judgment,  tber^ore,  of  this 
court  that  the  judgment  of  the  drouit  court 
be  reversed. 

MoIvBR  and  MoGowan,  JJ.,  ooncnr. 


(82  Oa.  670) 

JoNBS  V.  QoBOON,  Governor. 
(SuprenM  Court  of  Qeorgia.    April  8, 1889.) 

BAii.-Bo!n>— Omborons  WArrro. 
Wbere  a  defendant  in  a  criminal  case  voluntarily 
elves  a  bail-bond,  and  1b  released  from  custody 
thereby,  and  makes  no  question  as  to  the  jurisdio- 
tion  of  the  magistrate  taking  the  bond,  be  cannot 
afterwards  avoid  liability  on  the  bond  because  the 
magistrate  bad  no  jurisdiction. 

Error  from  superior  court,  Baldwin  coun- 
ty ;  Jenkins,  Judge. 

This  was  an  action  on  a  bail-bond.  De- 
fendant brings  error  from  a  judgment  for 
plaintiff. 

/.  T.  Jordan,  for  plaintlfl  In  error.  Rcb- 
ert  WhUfield,  Sol.  Gen.,  for  defendant  in  er- 
ror. 

SiHUONS,  J.  The  only  point  insisted  on 
before  us  for  a  reversal  of  the  judgment  of  the 
court  below  was  the  fact  that  the  bail-bond  was 
taken  beforea  magistrate'in  adifferent  coun- 
ty from  that  in  which  the  crime  was  com- 
mitted; the  plaintiff  in  error  contending  that 
the  magistrate  who  took  the  bond  from  the 
defendant  and  his  securities  had  no  jurisdic- 
tion. Conceding  that  the  magistl-ate  had  no 
jurisdiction  in  the  case,  the  defendant  made 
no  question  as  to  this  at  the  time  the  bond 
was  taken,  but  voluntarily  gave  it,  and 
thereby  was  released  from  custody.  If  the 
trial  had  before  the  magistrate  were  abso- 
lutely void,  that  would  not  have  released  the 
defendant  from  custody,  but  the  arresting  of- 
fleer  should,  and  doubtless  would,  have  con- 
tinued to  hold  him  under  arrest.  By  giving 
the  bond  he  was  released  from  custody.  He 
had  a  right  to  waive  a  legal  trial,  or  any  trial 


Digitized  by 


Google 


Qt.\ 


JOHNSON  V.  HALL. 


788 


■t  an,  sad  give  Um  bond.  In  the  case  of 
Wddon  T.  Colquitt,  62  Ga.  449,  a  bond  was 
taken  by  the  magistrate  on  Sunday,  and  this 
ooart  held  that  the  magisti-ate's  order  requir- 
ing the  bond  was  invalid  for  that  reason,  and 
that  his  judgment  "had  no  binding  force, 
•nd  compliance  with  it  was  wboUy  voluntary 
on  the  part  of  the  prisoner.  He  accepted  and 
complied  with  it  when  he  was  under  no  obli- 
gation to  do  so.  Thereby  he  recovered  liis 
uberty,  and  that  was  the  main  end  in  view, 
and  was,  of  itaelt,  a  sufiBcient  consideration 
for  his  contract."  See,  also.  Smith  v.  Spen- 
cer. 63  Ga.  702;  Dennaid  v.  State.  2  Ga.  187; 
Park  V.  State,  4  Oa.  829:  Adams  v.  Govern- 
or, 22  Ga.  417.    Judgment  affirmed. 


(82  Oa.  BTg) 


TATLOB  V.  Statb. 


(Supreme  Court  of  Oeorgia.    April  8, 1889.) 

APFBAIr-DlSMISBAL— RbINSTATKMBNT. 

A  motion  to  reinstate  an  appeal  dismissed  for 
want  of  prosecution  -will  not  be  granted  when  the 
attorney  neither  makes  a  statement  of  the  grounds 
for  rematatement  In  open  court,  nor  makes  an  affi- 
davit of  the  truth  of  the  grounds. 

Error  from  superior  court,  Monroe  county; 
BoTNTON,  Judge. 

Motion  to  reinstate  appeal. 

/.  A.  Hunt,  for  plaintiff  in  error.  B. 
Womack,  Sol.  Gen.,  tor  the  State. 

SutHONS,  J.  When  this  case  was  called 
io  its  order  on  the  docket  of  this  court,  no 
counsel  appeared  for  tiie  plaintiff  in  error, 
nor  was  there  any  brief  filed  in  ttie  case. 
The  case  was  therefore  dismissed  for  want 
of  prosecution.  Suljsequentiy  counsel  for 
the  plaintiff  in  error  appeared,  and  moved 
in  writing  for  a  reinstatement  of  the  same, 
upon  the  ground  that  he  was  detained  from 
the  court  by  providential  cause.  The  hear- 
ing of  his  motion  was  put  to  the  heel  of 
the  docket  of  the  October  term.  All  the 
cases  on  that  dodcet  having  been  disposed 
of,  this  motion  comes  up  in  its  order.  The 
rule  of  practice  in  this  court,  when  at  case 
has  been  dismissed  and  it  is  souglit  to  re- 
instate the  same,  is  for  the  counsel  in  his 
place  in  open  court  to  state  his  grounds  for 
reinstatement,  or  to  make  an  affidavit  of  the 
tratb  of  the  grounds.  Neither  was  done  by 
the  counsel  in  this  case.  He  made  no  state- 
ment in  his  place  in  open  court,  nor  has  be 
filed  an  affidavit  to  the  truth  of  the  grounds 
ci  his  motion.  It  is  true  that  attached  to  bis 
motion  there  is  an  affidavit  with  his  name 
signed  Uiereto,  but  it  is  not  sworn  to  before 
an  (MDcer  authorized  to  administer  an  oath, 
or  indeed  before  any  one  else,  and  for  this 
reason  we  decline  to  reinstate  the  caaa.  Mo- 
tioB  denied. 


(St  Oa.  367) 


QnjB  V.  Statb. 


(SMprama  Court  of  Oeotyio.    May  S,  188tk) 

Rais— ImTBUonoNB. 
On  a  trial  for  n»e  it  is  manifest  error  to  charge 
Um  jury  that  IX  they  credit  the  testimony  of  the 


injured  female,  or  If  they  bdleve  ahe  sworetlM 
truth,  they  must  find  the  defendant  guilty.  Such 
a  charge  is  In  effect  a  decision  by  the  indge  of  the 
whole  case,  except  the  oredibUity  of  the  wltneaa. 
Whether  the  accused  be  guilty  or  innocent,  he  is 
enUtled  to  be  tried  by  a  jniy  as  to  all  the  elements 
of  fact  involved  in  the  onarge. 
(i8i/IIal>ii«  bv  tfM  Court) 

Error  from  superior  court,  Hall  Oonnty; 
Wellborn,  Judge. 

/.  M.  Toioery  and  S.  C.  Dunlap,  for  plain- 
tiff in  error.  Howard  Thompson,  Sol.  Gen., 
for  the  State. 

Blecelet,  G.  J.  Giles,  l>eing  convicted  of 
rape,  moved  for  a  new  trial  on  13  grounds, 
all  of  which  were  overruled,  and  a  new  trial 
denied.  In  the  argument  liere  the  solicitor 
general  furnished  no  brief.  He  discussed 
tlie  case  chiefly  on  its  merits,  with  reference 
to  the  sufficiency  of  the  evidence  to  warrant 
the  conviction.  We  needed  assistance  on 
some  other  points  in  tlie  case,  but  got  none. 
For  instance,  we  needed  authority  upon  the 
question  whether  the  good  character  of  the 
female  was  competent  evidence  for  the  state 
before  it  was  attacked  by  the  accused.  The 
court  charged  the  Jury:  "Now,  if  you  credit 
the  testimony  of  the  injured  female  in  this 
case,  tlien  you  will  have  to  find  tlie  defend- 
ant guilty;"  and:  "After  all,  it  comes  back 
to  this  proposition. — whether  you  will  believe 
her  or  not.  If  you  believe  slie  swore  the 
truth,  why,  then,  the  defendant  is  guilty.  If 
you  believe  she  has  not,  yoii  will  find  him 
not  guilty."  Anything  more  manifestly  er- 
roneous could  not  liave  been  embodied  in  the 
court's  instructions  to  the  jury  in  the  trial  of 
any  criminal  case.  This  charge  virtually 
withdrew  from  the  jury  every  question  ex- 
cept that  of  the  credibility  of  tlie  injured  fe- 
male,—the  court  decided  all  the  rest;  and 
this  notwithstanding  it  had  been  ruled  by 
this  court  in  Habersham  v.  State,  56  Ga.  61, 
that  it  was  error  so  to  restrict  the  jury. 
However  guilty  the  accused  may  be,  he  is  en- 
titled to  be  tried  by  a  jury,  and  we  are  obliged 
to  remand  the  case,  in  order  that  that  may 
be  done.  The  other  special  questions  em- 
braced in  the  motion  for  a  new  trial  we  leave 
to  be  reconsidered  by  the  court  below  if  they 
should  again  arise,  and  in  the  mean  time  to 
be  studied  by  the  solicitor  general  in  the 
light  of  authority.    Judgment  reversed. 

^~~"~  (83  Oa.  281) 

Johnson  e.  Hall  et  al. 

(Supreme  Court  of  Oeoraia.   May  8, 1889.) 
Taasiuas— iMJCNcnoN. 

Plalntlfl,  on  filing  a  bond,  obtiUned  an  injunc- 
tion against  defendants  from  boxing  trees  for  tur- 
pentine purposes,  on  land  which  he  claimed  to  own. 
Defendants,  also  claiming  to  own  the  land,  filed  a 
cross-petition  to  enjoin  plaintiff  from  boxing  the 
trees  for  the  same  purpose.  Held  that,  on  defend- 
ants giving  bond,  plaintiff  should  be  enjoined  until 
the  Utle  to  the  land  could  be  determined. 

Error  from  superior  court,  Appling  coun- 
ty; Atkinson,  Judge. 

One  Johnson  filed  a  bill  to  enjoin  Hall  A 
Bro.  from  boxing  turpentine  trees.    From 
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a  decree  enjoining  plaintiff  from  so  doing, 
on  cross-petition  by  derendants,  plaintiff 
brings  error. 

G.  J,  Holton  dt  Bon  and  J,  H.  Lumpkin, 
for  plaintiff  in  error.  Qrdham  A  Carter, 
for  defendants  in  error. 

Simmons,  J.  Johnson  filed  bis  petition 
against  Hall  &  Bro.,  alleging  that  they  were 
trespassing'  upon  a  certain  lot  of  land  to 
which  he  claimed  title,  and  ttiat  they  were  tax- 
ing the  trees  thereon  for  tarpentine  purposes. 
Upon  hearing  the  Ciise,  the  court  enjoined 
the  defendants,  and  required  Johnson,  the 
plaintiff,  to  give  a  bond  according  to  the  act 
approved  October  13, 1885,  (Acts,  1884-85.  p. 
98.)  It  seems  from  this  record  that,  shortly 
after  this  injunction  was  granted  restraining 
the  defendants  from  cutting  the  trees  on  the 
disputed  lot  of  land,  Johnson,  the  plaintiff, 
hired  a  large  number  of  hands,  and  entered 
upon  the  land,  and  commenced  to  out  and 
box  the  trees  thereon.  Hall  &  Bro.  then 
Died  a  eroes-petition  against  Johnson,  in 
which  they  set  up  title  to  the  land,  and  al- 
leged that  Johnson  was  doing  the  very  acts 
which  they  had  been  restrained  from  doing 
on  his  application,  to-wit,  cutting  and  box- 
ing the  trees,  and  prayed  that  be  l>e  enjoined. 
Upon  hearing  this  application,  and  the  an- 
swer thereto,  and  the  aflldavits  filed  by  both 
parties,  the  court  enjoined  Johnson,  but  did 
not  require  Hall  &  Bro.  to  give  a  bond,  as 
had  been  required  of  Johnson  in  the  first  in- 

! unction.  To  the  ruling  of  the  court  grant- 
ng  this  injunction  Johnson  excepted,  and 
brought  the  case  liere.  Thecourt  committed 
no  error  in  the  ruling  complained  of.  It  ap- 
pears from  the  record  in  this  case  that  both 
of  these  parties  are  bona  fide  claimants  to 
this  lot  of  land.  When  Hall  &  Bro.  were 
enjoined  from  trespassing  thereon,  upon  tlie 
application  of  Johnson,  Johnson  had  no  right 
to  commit  the  very  act  which  Hall  8c  Bro. 
had  been  enjoined  from  committing.  Where 
both  parties  in  good  faith  claim  title  to  the 
same  tract  of  land,  and  one  of  them  is  en- 
joined from  entering  or  trespassing  thereon 
upon  the  application  of  the  other,  the  object 
of  the  Injunction  is  to  preserve  the  land  in 
ttatu  quo  until  the  title  is  settled  by  the  prop- 
er proceedings.  The  plaintiff  has  no  more 
right  to  disturb  the  statu  quo  than  the  de- 
fendants had;  and  it  follows,  as  a  matter  of 
course,  that,  when  the  plaintiff  undertook  to 
commit  the  same  acts  that  the  defendants  had 
been  enjoined  from  committing,  the  court 
should  have  restrained  Iiim  also,  it  appearing 
that  both  parties  bona  flde  claimed  the  land. 
1  High,  Inj.  §  679.  But  we  think  that  the 
court  should  have  placed  both  parties  upon 
equal  terms,  and  therefore  should  have  re- 
quired Hall  &  Bro.  to  give  a  similar  bond  to 
the  one  required  of  Johnson  in  the  first  in- 
junction, and  we  therefore  direct  that  the 
court  below  require  Hall  &  Bro.  to  give  such 
bond,  allowing  them  such  reasonable  time  as 
be  may  think  proper  in  which  to  give  the 
lame,  and,  If  they  fail  to  comply  with  this 


order,  that  he  dissolve  the  injunction  as  to 
Johnson.  Judgment  aflirmed,  with  direc- 
tion. 


GiNN  9.  Limn. 


(83  Oa.  IM) 


(Supreme  Court  of  Oeorgia.    Hay  18, 1889.) 

BlKOTIONS— COSTBST. 

In  80  far  as  election  to  a  oonoty  offloe  is  evi- 
denced by  the  returns  merely,  a  commission  issued 
by  the  i^ovemor  is  made  final  by  section  60  of  the 
Code,  where  no  hearing  has  been  sought  before 
the  governor  prior  to  the  commission  being  issued ; 
and  this  is  so  whether  the  returns  sent  up  be  com- 
plete or  incomplete. 

{Syllabua  by  the  Court) 

Error  from  superior  court,  Bartow  oountj; 
MiLNEB,  Judge. 

B.  D.  Qraham.tOT  plaintiff  in  error.  Bak- 
er &  Heytoard  and  Ja$.  M,  Iferi,  for  defend- 
ant in  error. 

Bleoklet,  0.  .T.  This  is  a  contest  over 
an  ofiSce, — the  office  of  tax  collector  of  Bar- 
tow county.  Apparantly  there  is  very  little 
doubt  that  Ginn  was  elected  and  Linn  de- 
feated; but  the  commission  issued  to  Linn, 
and,  as  the  matter  in  controversy  related  to 
something  that  the  governor  was  compe- 
tent to  decide  upon  the  face  of  the  returns, 
we  think  the  case  is  controlled  by  Corbitt  v. 
McDaniel.  77  Oa.  544,  2  S.  £.  Rep.  692.  Here, 
it  is  true,  the  returns  are  alleged  to  have  been 
incomplete,  an  important  omission  having 
been  made  in  sending  them  up  to  the  capital; 
but  we  are  to  regard  the  state  of  the  returns  as 
the  governor  acted  upon  them,  and  if  parties 
interested  in  the  election  neglected  to  see 
that  all  the  precincts  were  included,  and 
failed  to  discover  the  omission,  if  any,  liefore 
the  commission  issued,  we  think  the  courts 
cannot  aid  them,  as  the  Code  now  stands. 
Perhaps  this  subject  needs  further  legisla- 
tion, but,  if  so,  the  legislative  department  of 
the  government  will  doubtless  discover  in 
due  time  what  amendment  ought  to  l>e  made. 
We  think  that  without  some  amendment  the 
courts  cannot  reverse  or  evade  the  decision 
of  the  executive  department  upon  the  fact  of 
election  as  shown  by  the  returns  and  the  ex- 
ecutive commission  founded  thereon.  Judg- 
ment affirmed. 


(8S  Oa.  S9) 

Bboehah  et  al.  o.  Howabd  et  al. 

(Supreme  Court  of  Oeorgia.    May  20, 1889.) 
Intoxioatino  Liquors. 

1.  Respecting  the  incorporated  towns  in  Pilce 
county,  &e  act  of  1887  is  no  less  a  prohibitory  law 
against  the  sale  of  spirituous  and  intoxicating 
liquors  than  was  its  predecessor,  the  act  of  1888. 
These  towns  being  expressly  excluded  from  the 
only  method  of  erantJng  license  provided  for,  and, 
the  statute  making  it  penal  to  deal  in  liquors  any- 
where in  the  county  without  such  license,  there 
can  be  no  liquor  traffic  at  all  in  the  incorporated 
towns.  Sucn  towns  are  absolutely  and  unoondi- 
tionally  "dry. " 

2.  As  a  license  granted  by  the  commissioners  of 
the  incorporated  town  of  Zebulon  must  be  nugato- 
ry and  void,  no  writ  of  prohibition  is  necessary 
to  restrain  the  grant  of  such  license.  At  all  events, 
the  judgment  denying  the  writ  in  the  present  case 
will  not  be  reversed ;  the  presumptioB  being  thr;i' 
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the  commissioners  wiU  abide  bj  the  statata  m 
above  expoanded. 
{SyHabvt  by  the  Court.) 

Error  from  superior  oontt,  Pike  oonnty: 
BoYNTON,  Judge. 

W.  J.  Iverson  and  A.  B.  Pope,  for  plain- 
tiffs in  error.  J.  F.  Bedding  and  8.  N. 
Woodward,  tot  defendants  In  error. 

Bleoklet,  C.  X  The  argument  of  this 
case  WHS  able  and  admirable.  It  furnished 
a  conspicuous  instance  of  adherence  to  the 
record  which  on  one  side  was  spontaneous, 
and  on  the  other  reluctant  at  first,  but  at 
last  voluntary  and  altogether  satisfactory. 
After  studying  the  three  statutes  discussed, 
to- wit.  the  acts  of  1878. 1883,  and  1887.  (Acts 
1873.  p.  285:  Acts  1888,  p.  586;  Acts  1887, 
p.  857,^  we  find  that  a  correct  construction 
of  the  last  is  decisive  against  the  power  of 
the  commissioners  of  Zebulon,  or  any  other 
person  or  persons,  to  grant  license  to  sell 
spirituous  or  intoxicating  liquors  within  an 
incorporated  town  in  Pike  county.  The  act 
of  1887  is  no  less  a  prohibitory  law  as  to  in- 
corporated towns  than  was  the  act  of  1883. 
By  a  proviso  in  tlie  seventh  section,  "the 
provisions  herein  contained  as  to  the  manner 
of  obtaining  license  shall  not  be  construed  to 
apply  to  any  incorporated  towns  in  said 
county,"  and  the  body  of  the  section  makes 
It  unlawful,  after  the  previous  prohibition 
law  is  superseded,  "for  any  person  toengage 
in  the  sale  of  spirituous  or  intoxicating  liq- 
uors," etc.,  "without  first  obtaining  from 
the  ordinary  of  said  county  a  license. "  The 
eighth,  ninth,  tenth,  and  eleventh  sections 
develop  a  system,  somewhat  confused  aud 
contradictory,  for  obtaining  license  by  filing 
an  application  with  the  ordinary;  and  then 
the  twelfth  section  declares  that  "any  person 
engaged  in  said  sale  in  said  coonty  without 
first  having  obtained  such  license  in  the  man- 
ner hereinbefore  set  forth,  or  otherwise  vio- 
lating this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc.  The  result  is  that  no 
person  can  procure  a  license  to  sell  in  an  in- 
corporate town,  and  that  any  person  engag- 
ing in  the  sale  anywhere  In  the  county  with- 
out a  license  commits  a  misdemeanor.  It 
follows  necessarily  that  it  is  a  misdemeanor 
to  engage  in  the  sale  within  any  incorporated 
town  of  the  county,  as  no  license  can  be  had 
for  so  doing,  and  the  business  cannot  be  car- 
ried on  without  a  license.  The  act  of  1878 
cannot  now  be  administered  in  Zebulon,  be- 
cause that  act  is  held  in  check  as  effectually 
by  the  act  of  1887  as  it  was  by  the  act  of  1883. 
While  it  may  be  practicable,  notwithstanding 
the  confused  phraseology  of  the  act  of  1887,  to 
obtain  a  license  to  sell  in  Pike  county  else- 
where  than  in  incorporated  towns,  the  incor- 
porated towns  are  excluded  from  the  license 
system,  andareabsolutely  and  unconditional- 
ly "dry. "  Such  is  our  concl  usion  from  a  care- 
ful and  thorough  study  of  the  subject.  Never- 
theless, we  wiU  not  reverse  the  judgment  of 
the  judge  below  denying  the  writ  of  prohibi- 
tion prayed  for.  The  exposition  which  we 
v.98.E.no.l8 — 50 


have  made  of  the  act  of  1887  in  this  brief 
opinion  renders  a  reveiaal  onnecessaiy. 
Judgment  aSBrmed. 


(82  Oa.  7S8) 

MoOhee  «t  al.  t.  MoCincHEOM  et  at. 

(Supreme  Court  of  Oeorgta.    Hay  18, 1888.) 
Nbw  Tbiai. 

Though  a  partner  has  no  right  to  apply  the  firm 
assets  to  his  indiyldual  debt  -without  the  assent  oi 
bis  copartner,  yet  where  the  latter  testifies  as  a 
witness,  and  does  not  deny  that  he  gave  his  assent 
in  one  instance  out  of  two,  and  where  the  oircum- 
stances  call  for  snch  denial  if  consistent  with 
truth,  and  the  opportunity  of  making  it  was  am- 
ple, a  new  trial  may  oontribute  to  dear  up  the  jus- 
tice of  the  case. 

(Syllnbus  by  tike  Court) 

Error  from  city  court,  Floyd  county;  Met- 
EBHARDT,  Judge. 

Dean,  Ewing  dk  Smith,  by  Harrison  di 
Peeples,  for  plaintiffs  In  error.  B.  P.  Reed, 
for  defendants  in  error. 

Bleoeut.  G.  J.  The  suit  was  by  Mo- 
Cutcheon  &  Klrksey  against  McGbee  &  Co., 
for  the  price  of  a  car-load  of  cross-ties  and  a 
car-load  of  lumber.  It  seems  that  the  order 
for  both  was  given  by  McKee,  who  was  a 
clerk  or  agent  of  McGhee.  The  evidence  in- 
dicates that  the  sale  of  both  was  made  by 
Kirksey  as  an  individual,  and  that  the  lum- 
ber was  sold  to  McKee,  but  shipped  to  Mc- 
Ghee &  Co.  by  mistake.  It  was  proved  that 
according  to  the  original  contract  the  price 
of  the  ties  was  to  be  credited  on  Kirksey's 
account  with  McGhee  &  (k).,  and  it  was  also 
proved  that  after  the  mistake  in  shipping  the 
lumber  was  discovered,  it  not  being  such  as 
McKee  wanted,  Kirksey  directed  McKee  to 
sell  the  same,  and  credit  the  proceeds  on  the 
same  account.  There  is  no  question  that 
this  was  done,  and  tliat  in  point  of  fact  Kirk- 
sey's account  with  McGhee  in  Co.  was  cred- 
ited with  both  car-loads, — the  ties  and  the 
lumber.  The  recovery  below  was  had  on  the 
theory  that  Kirksey,  dealing  with  the  firm 
property  of  McCutcbeon  &  Kirksey.  had  no 
right  to  apply  the  same  to  his  individual  debt. 
The  question  whether  such  application,  in 
the  absence  of  notice  to  the  individual  cred- 
itor, is  valid,  may  be  found  discussed  in  1 
Lindl.  Partn.  (Amer.  Ed.  1888,)  bottom  pp. 
328,  329,  369  et  seq.,  notes;  1  Bates,  Partn. 
§  410;  2  Bates,  Partn.  §8  1036-1046;  Wiley 
v.  AUen,  26  Ga.  568;  and  see  Code,  ^  1913. 
There  is  no  doubt  that  such  an  application 
may  be  effectual  where  the  copartner  con- 
sents to  it,  and  in  this  case  McCutcbeon  was 
a  witness;  and,  although  be  testified  that  be 
got  the  order  to  send  the  ties  from  Kirksey, 
he  did  not  say  or  insinuate  that  he  did  not 
understand  the  whole  terms  of  the  order  as 
given  by  McGhee  &  Co.  through  McKee. 
Klrkaey  told  McCutcbeon  that  McKee  would 
let  the  firm  have  supplies  for  the  lumber,  but 
so  far  as  appears  did  not  say  that  the  firm 
was  to  get  anything  for  the  ties.  If  Mo- 
Cutcheon  understood  that  the  price  of  the 
ties  was  to  be  credited  on  the  account  of 
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Kirksey  with  McQhee  it  Co.,  and  sent  Ihem 
forward  accordingly,  he  ought  to  submit 
to  that  mode  of  accounting  for  them.  On 
another  trial  he  may  explain  this  more  fully 
than  has  been  done.  Another  advantage 
from  a  second  trial  will  be  that  it  wiU  af- 
ford opportunity  to  give  notice  to  McGhee 
&  Ck).  to  produce  the  bills  of  lading  which  it 
is  alleged  the  firm  of  McCutcheon  and  Kirk- 
sey sent  to  them  after  the  ties  and  lumber 
were  shipped.  We  think  it  will  contribute 
to  substantial  justice  to  have  the  case  tried 
over.  If  when  McCutcheon  shipped  the  ties, 
he  did  not  know  of  the  contract  made  with 
Kirksey  to  credit  the  same  on  his  (Kirksey's) 
account,  why  did  he  not  so  testify?  He  stated 
what  iBSrsey  told  him  as  to  the  lumber.  Why 
did  be  not  also  state  what  be  said  as  to  the 
ties?    Judgment  reversed. 


(83  Qa.  393) 

Oborqia  M.  &  G.  R.  Co.  V.  Habris. 

(Supreme  Court  of  Oeorgia.    May  2i,  1889.) 
Stooe-Ejixiko. 

When  the  kllUng  of  stodc  by  a  locomotive  Is  fully 
explained  by  the  ancontradicted  testimony  of  the 
engineer  that  the  accident  ooourred  at  night,  in  b 
fog  so  dense  as  to  prevent  the  animals  being  seen 
in  time  to  save  them  by  the  exercise  of  every  pos- 
sible precaution,  the  presumption  of  negligence 
arising  from  the  fact  of  killing  is  rebutted,  and  a 
verdict  for  plaintiff  should  be  set  aside.  Following 
Byroad  Ca  v.  Wall,  7  8.  B.  Rep.  639. 

Error  from  superior  court,  Harris  county; 
Smith,  Judge. 

OoetohiuH  (£  Chappell,  tor  plaintiff  in  er- 
ror. Thornton  di  Cameron,  iat  defendant  in 
«rror. 

SiMUONS,  J.  Mrs.  Harris  sued  the  railroad 
company  for  damages,  alleging  that  the  com- 
pany had  killed  three  of  her  cows.  The  de- 
fendant admitted  that  the  cows  were  killed 
by  the  running  of  its  train,  and  undertook 
to  remove  the  presumption  cast  upon  it  by 
the  law.  The  explanation  of  the  defendant 
by  the  railroad  employ^  was  that  it  was  a 
dark,  foggy  night;  tliat  the  cows  could  not 
have  been  seen  more  than  25  or  30  yards,  on 
account  of  the  mist  that  prevailed  at  the  time; 
that  the  train  was  a  passenger  train,  and  was 
running  on  schedule  time,  about  25  miles  ivn 
hour ;  that  the  engine  and  the  train  were  both 
in  good  condition,  and  the  appliances  for  stop- 
ping the  train  were  first  cla.ss,  it  being  sup- 
plied with  air-brakes  in  perfect  condition, 
and  that  the  engine  had  a  good  head-light; 
that  the  rails  were  wet,  and  the  brakes  did 
not  hold  as  well  when  the  track  was  wet  as 
when  dry;  and  that  the  light  from  the  head- 
light was  intercepted  by  the  fog.  The  engi- 
neer testified  that  he  was  looking  ahead  at 
-tbe  time,  and  was  the  first  to  see  the  cattle 
before  they  were  struck,  and  that  as  soon  as 
they  were  seen  he  applied  bis  air-brakea,  and 
sounded  the  cattle-alarm  whistle;  that  there 
was  nothing  ehw  he  could  bare  done  to  pro- 
vent  the  killing  of  the  cattle.  The  teetimony 
«t  the  fireman  was  not  introduced,  the  other 
-witnesses  swearing  that  their  information 


was  that  be  was  somftw-hare  in  Alabama. 
The  jury  found  for  the  plaintiff,  and  the  de- 
fendant moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law,  to  the 
evidence,  etc.;  which  motion  was  overruled, 
and  the  defendant  excepted.  Under  the  facts 
as  disclosed  by  this  record,  we  thinic  the  court 
erred  in  refusing  to  grant  a  new  trial.  The 
facts  are  exactly  like  thos6  in  the  case  of 
Railroad  Co.  v.  Wall,  80  Ga.  202,  7  S.  £.  Bep. 
639,  and  the  decision  in  tliat  case  controls 
this.    Judgment  reversed. 


BiDDUS  e.  HODOS. 


(83  Qa.  173) 


(SupretM  Court  of  Chorgia.    liay  !»,  1889.) 
Landlobd  ahd  Tbnajit— Death  or  Tbmaiit. 

1.  Where  an  owner  rents  land  for  a  year  to  a 
tenant,  who,  besides  giving  Us  promissory  note 
for  the  stipulated  rent,  payable  In  cotton,  contracts 
in  writing  that  title  to  all  the  crops  shall  remain 
to  the  landlord  nntil  the  rent  and  all  advances 
are  paid,  and  the  tenant  dies  before  the  oultivation 
of  the  crop  is  finished,  the  landlord,  by  himself  or 
his  agent,  may  enter  and  finish  the  onlttvatlon 
without  being  an  intruder,  If,  under  all  the  oir- 
cumstances,  the  entry  for  such  purpose  be  reasona- 
bly necessaiy  to  protect  his  interest.  On  the  trial 
of  an  issue  involving  the  charge  of  intrusion,  the 
written  contract  is  i^misslble  in  evidence. 

2.  On  the  death  of  a  tenant  for  one  year  only, 
leaving  a  widow,  she,  and  not  the  administrator, 
is  entitled  to  possession  of  the  dwelling-house,  and 
the  outhouses  appurtenant  thereto,  for  the  reaidne 
of  the  term.  The  landlord  will  not  be  an  intruder 
as  to  these,  if  he  resume*  possession  of  them  with 
tbo  widow's  consent. 

(SyOcibuM  by  the  Court) 

Error  from  superior  court,  Houston  comi- 
ty; GusTiN,  Judge. 

/.  IV.  Hay  good  and  Dwnoan  A  Miller,  for 
plaintiff  in  error.  A.  8.  ffilee  and  fi.  M. 
Holtzclaw,  for  defendant  in  error. 

BLBCEI.E7,  C.  J.  1.  By  written  contract, 
title  to  ail  the  crops  was  to  remain  in  the  land- 
lord u  ntil  the  rent  and  advances  were  fully  sat- 
isfied and  paid.  A  note  was  ^i  ven  for  the  rent, 
payable  in  cotton.  The  tenant  died  in  July, 
the  cultivation  of  the  crop  being  unfinished 
The  landlord,  as  we  infer  from  the  record, 
put  Biddle  in  possession  to  finish  the  cultiva- 
tion. Whether  he  could  do  this  rightfully 
depended  on  circumstances.  As  the  crc^  was 
bis,  if  it  was  reasonably  necessary  under  all 
the  circumstanoes  for  him  to  enter  to  preserve 
his  rights,  he  could  do  so  lawfully.  This 
does  not  militate  with  Wadley  ▼.  Williams, 
75  Ga.  272.  In  that  case  the  renting  seems 
to  have  been  without  any  special  contract  re- 
serving title  to  the  crop.  Here  such  a  con- 
tract was  made,  and  was  legaL  De  Yanghn 
V.  Howell,  ante,  173,  (this  term.)  The  coun- 
ty court  erred  in  excluding  that  c(»traot 
when  it  was  offered  in  evidence. 

2.  The  wfurrant  for  intrusion,  issued  at  the 
instance  of  the  temporaty  adooinistrator  of 
the  tenant,  einbraced  the  dwelling-house  and 
outhouses  appurtenant  thereto.  There  is 
some  indication  in  the  record  that  the  op- 
posite party  offered  to  prove  that  the  entiy 
into  these  houses  was  with  the  consent  of  the 
tenant's  widow.  Ifsoitwasjawful.  Wethink 
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that,  by  analogy  to  section  1768  of  the  Code, 
the  widow  was  entitled  to  the  possession  of 
these  bouses,  and,  if  the  entry  was  with  Iter 
consent,  the  administrator  had  no  riglit  to 
complain.  The  court  ened  in  not  sustaining 
the  certiorari.    Judgment  reversed. 


(K!  Go.  34) 

Atkinson  v.  Obb  et  oZ. 
(Supreme  Court  of  Oeorgia.    Hay  20, 1889.) 

LBA88— IN/UNOTION. 

1.  Where  one  enters  into  possesaioq,  and  at  his 
•wn  expense  erects  buildings  on  the  olty  lots  of 
another,  under  a  parol  contract  that  he  is  eo  to  do, 
and  is  to  pay  a  certain  annual  ground-rent  each 
and  every  year,  and  that  he  Is  to  retain  possession 
as  long  aa  he  so  pays,  but  on  failure  to  pay  the 
owner  is  to  take  possession  of  the  premises,  in- 
elndine  the  buildings,  as  his  property  absolutely, 
and  where  this  is  done  in  contemplation  of  reduc- 
ing the  oontraot  to  writing,  which  is  not  accom- 
plished in  the  Ufe-tlme  of  the  owner,  bnt  after  his 
death  his  executor,  with  the  assent  and  approba- 
tion of  1^  persons  interested,  does,  in  connection 
with  the  other  party,  reduce  it  to  writing,  under 
seal,  the  latter  attpulaUng  in  writing  to  pay  the 
agreed  rent  for  each  ana  every  year,  or,  on  de- 
fault, after  00  days'  notice,  to  surrender  the  prem- 
ises and  the  buildings  thereon,  or  be  consiaered 
aa  a  tenant  holding  over,  and  the  former  stipulat- 
ing that  the  latter,  his  heirs  or  assigns,  shall  re- 
Ulm  poaseesion  as  tenant  so  long  as  the  rents  are 
paid,  eta,  the  contract  does  not  oreate  a  tenancy 
from  year  to  year,  but  la  prtma  /ocie  a  perpetual 
lease,  on  condition  of  prtnnpt  payment  of  the 
ground-rent  annually;  (Mwrittenoontnujt  being, 
oy  ita  own  terms,  omy  an  embodiment  of  the  pre- 
yiousparol  contract. 

i.  Though  an  inJunoUon  be  not  absolutely  neo- 
eesarv  to  prevent  a  threatened  wrong,  yet  where 
the  bill  has  been  ponding  for  several  terms,  with 
no  demnrrer  thereto  filed  by  the  defendants,  a 
motion  to  dismiss  ought  to  be  denied ;  the  relief 
1^  injunction  sought,  or  some  of  it,  being  such  as 
the  court  has  power  to  grant  on  the  facts,  equi- 
table and  legal,  alleged  In  the  bllL 

(Syllabus  by  the  Courti 

Error  trom  superior  court,  Morgan  county ; 
Jenkins,  Judge. 

Bttlup*  &  Mustin  and  Caivtn  George,  for 
plaintiff  In  error.  A.  M.  Speer  and  Foster 
A  Butler,  for  defendant  in  error. 

Blwxlkt,  G.  J.  By  parol,  both  parties 
Intending  afterwards  to  reduce  the  contract 
to  writing,  Atkinson  leased  from  Fos'ter  two 
vacant  city  lots,  upon  condition  that  the 
lessee  might  erect  bouses  thereon,  paying 
the  lessor  for  ground-rent  9300  annually,  on 
or  before  the  Ist  day  of  July  in  each  and 
every  year,  the  lessee  to  retain  possession  so 
long  as  be  so  paid,  and  upon  his  failure  to 
pay  the  lessor  was  to  take  absolute  possession 
of  the  premises,  hioludlng  the  buildings 
ttiereon,  as  bis  property.  Tbe  contract  was 
made  and  took  effect  in  tbe  year  1869.  The 
lessee  went  into  possession;  erected  buildings 
at  a  cost  of  •8,000,  about  94,000  (m  each  lot; 
paid  bis  rents  promptly  up  to  1880,  in  which 
year  the  lessor  died  testate,  and  his  son 
quallfled  as  bta  ezecotor.  Tbe  executor  and 
uie  lessee  at  once  rednoed  tbe  contrad;  to 
writtng,  both  of  them  executing  the  writing 
under  seal,  and  all  the  persons  interested  in 
tbe  leBsor's  estate  assenting,  also  la  writing. 


to  tbe  executor's  act.  By  tbe  terms  of  tbe 
contract  so  verifled  under  seal,  wbicb  terms 
were  recited  to  be  the  samo  as  those  em- 
braced  in  tbe  parol  contract,  the  lessee  obli- 
gated and  bound  liimself  to  pay  to  the  exec- 
utor, (or  to  whomsoever  might  be  the  legal 
Iiolder  of  tbe  written  instrument  under  a  di- 
vision and  distribution  of  tbe  lessor's  estate,) 
on  or  before  the  1st  day  of  July  in  each  and 
every  year,  the  sum  of  8300,  and,  on  bis 
failure  so  to  do  after  90  days'  notice,  to  sui^ 
tender  to  tbe  legal  holder  of  the  instrument 
tbe  possession  of  "said  lots,  bouses,  and 
premises;"  otherwise  to  be  considered  as  a 
tenant  holding  over.  And  on  his  part  the 
executor  agreed  that  so  long  as  the  lessee, 
his  heirs  or  assigns,  sliould  pay  said  rent  and 
comply  with  bis  contract,  he,  his  heirs  or  as- 
signs, should  remain  in  the  quiet  and  legal 
possession  of  tbe  premises  as  tenant.  In 
1885,  A.  W  Foster,  another  son  of  the  tes- 
tator, having  become  the  legal  holder  of  the 
written  instrument,  granted  to  one  Orr  per- 
mission to  enter  upon  part  of  tbe  premises, 
and  erect  a  building  thereon,  in  a  way  not 
only  to  encroach  upon  the  lot  in  question, 
but  to  obstruct  an  alley  used  in  connection 
with  the  premises.  Atkinson  tiiereupon 
filed  bis  bill  praying  that  Orr  be  restrained 
by  injunction  from  erecting  the  building, 
and  from  otherwise  interfering  with  com- 
plainant's rights;  and  praying  also  that  A. 
W.  Foster  be  enjoined  from  renting  or  leas- 
ing "said  land,"  or  undertaking  to  do  the 
same,  or  otiierwise  interfering  with  com- 
plainant's rights  in  the  premises,  etc.  An 
interlocutory  injunction  was  sought,  but 
was  denied  at  March  term,  1886.  At  Sep- 
tember term,  1887,  the  defendant  tiled  a 
written  motion  to  dismiss  the  bill,  which  at 
September  term,  1888,  was  granted.  The 
grounds  of  the  motion  were  that  the  bill  was 
without  equity,  and  that  it  showed  no  title 
in  tbe  complainant  to  tbe  property  so  as  to 
entitle  him  to  an  injunction. 

1.  The  Urst  question  is  as  to  tbe  construc- 
tion of  the  contract.  We  thiuk  tlie  prima 
faoie  interpretation  is  that  the  parties  in- 
tended a  perpetual  lease,  defeasible  by  fail- 
ure to  pay  the  ground-rent  as  stipulated. 
This  may  be  the  conclusive  interpretation. 
Folts  V.  Huntley.  7  Wend.  210;  Tayl.  Landl. 
&  Ten.  §  74.  But  we  can  safely  hold  that 
it  is  the  apparent  meaning  of  the  parties  as 
set  out  in  the  written  contract,  and  if  there 
be  a  competing  interpretation  fairly  grounded 
in  ambiguity,  patent  or  latent,  the  case  is 
open  to  extrinsic  evidence.  S»b  "Ambigu- 
ity," as  dealt  with  by  the  Code.  Two  spe- 
cial features  of  the  parol  contract,  as  recited 
in  tbe  writing,  are  to  be  noted:  There  was 
BO  speeifioation  or  limit  as  to  tbe  character 
or  value  of  tbe  buildings  to  be  erected  by  the 
lessee,  and  all  buildings,  however  extensive 
or  valuable,  were  to  become  the  absolute 
property  of  the  lessor  in  the  event  of  non- 
payment of  rent  for  a  single  year.  These 
features  of  the  contract,  in  our  opinion,  con- 
clusive^ negative  any  intention  to  create 


Digitized  by 


v^oogle 


788 


SOUTHEASTEBN  BEPORTEB,  Vol.  9. 


(Oa. 


nothing  but  a  tenancy  from  year  to  year. 
The  lessee  bad  the  right  to  erect  any  and  all 
buildings  he  chose;  and  these  were  to  go  with 
the  land,  and  be  was  to  lose  both  them  and 
the  land  if  he  failed  to  pay  rent,  but  othet^ 
wise  be  was  to  part  with  neither.  What 
else  can  deprive  him  of  either?  In  equity, 
nothing  else;  and  here  law  and  equity  agree, 
or  if  tliey  do  not  equity  must  prevail.  It  may 
be  quite  rational  to  suppose  that  some  term 
short  of  perpetuity  might  have  been  in  the 
minds  of  the  parties,  but  that  tbey  contem- 
plated only  a  tenancy  for  a  year,  or  from  year 
to  year,  although  the  rent  might  be  promptly 
paid,  is,  in  view  of  the  contract  as  a  whole,  in- 
oredible.  The  letting  was  for  the  purpose  of 
having  improvements  made,  and  with  a 
Stipulation  that  they,  on  default  of  the  lessee 
to  pay  rent,  should  become  the  property  of 
the  lessor.  There  was  no  value,  or  little 
value,  in  the  premises  for  use,  without  the 
improvements.  Being  city  property,  and 
not  agricultural  land,  the  lessee  must  have 
count»l.  on  his  improvements  to  make  the 
lots  available  for  use,  and  this  the  lessor 
must  have  known  and  understood.  It  would 
simply  be  absurd  to  construe  the  contract  as 
a  letting  from  year  to  year,  with  a  right  in 
the  lessor  to  terminate  the  holding  by  notice 
for  anything  but  the  non-payment  of  rent,  or 
non-compliance  otherwise  with  the  terms  of 
the  contract.  We  liave  no  doubt  upon  the 
subject. 

2.  It  was  urged  that  then  was  no  need 
for  injunction,  as  the  remedy  was  complete 
at  law.  But  the  case  was  pending  for  sev- 
eral terms,  and  the  defendants  did  not  demur. 
Treating  their  motion  to  dismiss  as  a  gen- 
-eral  demurrer,  this  motion  came,  not  at  the 
first,  but  at  the  fourth,  term,  and  was  not 
decided  until  the  sixth  term.  We  think  it 
was  too  late  to  raise  the  question  of  a  com- 
mon-law remedy.  See  cases  on  the  subject 
in  the  Georgia  Beports.  Besides,  there  is 
obvious  utility  in  having  the  contract  con- 
strued by  a  court  of  equity,  its  effect  declared, 
and  the  complainant  quieted  in  bis  posses- 
sion and  use  of  the  premises.  The  circum- 
stances are  peculiar.  The  executor  had  no 
legal  right  to  make  or  manifest  the  contract, 
save  by  reason  of  the  parol  contract  previ- 
ously entered  into  with'  the  testator,  and 
thus  equitable  as  well  as  legal  facts,  both  of 
them  material,  are  involved  in  the  litigation. 
The  court  erred  in  dismissing  the  bill.  Judg- 
ment reversed. 


(83  Oa.  268) 

Cbntbal  B.  B.  «.  Densoh. 
(Supreme  Court  of  Georgia.    May  38, 188B.) 

PLBASmO — AXSHSiniMT. 

L  A  declaration  alleged  that  plaintUTs  Intestate 
-"  was  UUed  by  the  sross  negligenoe  of  the  agente  of 
•aid  oompany,  [defendant,]  and  [the  kHUDgl  oould 
have  been  avoloed  by  ordinary  oare  and  mugence 
on  their  pwrt  In  ronning  the  oars  of  said  company : 
that  he  was  mn  over  mthont  any  attempt  to  avoid 
It,  thereby  kilUng  him,  "—to  plafntilTs  injury,  etc. 
Held  that,  while  the  declaration  was  very  inar- 
tistically  drawn,  it  contained  enough  to  amend  by, 
wid  a  new  cause  of  action  was  not  set  out  by  an 


amendment  alleging  that  the  intestate  "  was  on  the 
railroad  track  where  persons  were  accustomed  to 
walk:  that  he  was  between  the  blow-post  and  the 
crossing  on  said  track ;  and  that  the  agents  of  said 
company  failed  to  give  any  signals  or  to  blow  its 
engine,  as  required  by  law ;  and  that  they,  with- 
out any  fault  on  his  part,  did  by  said  negligence 
run  over  and  kill  him, "  etc 

a.  Defendant  may  except  to  the  overmling  of  a 
demurrer  to  the  declaration,  interposed  on  the 
ground  that  no  sniBcient  oause  of  action  is  alleged, 
and  may  bring  the  question  to  the  supreme  court 
for  review  before  flukl  judgment 

Error  from  city  eourt  of  Macon;  IIarris, 
Judge. 

Action  for  damages  for  wrongful  killing 
of  plaintiff's  husband.  Defendant  brings 
error. 

R.  P.  Lyon,  for  plaintiff  in  error.  M.  G. 
Bayne,  for  defendant  in  error. 

SiuMONS.  J.  it  appears  from  the  record 
in  this  case  that,  when  the  case  was  called 
for  trial  in  the  court  below,  the  defendant  de- 
murred to  the  plaintiff's  declanition,  on  the 
ground  that  it  contained  no  suflBcient  cause 
of  action  to  warrant  a  recovery;  whereupon 
the  plaintiff  amended  her  declaration,  which 
tlie  court  allowed  her  to  do,  over  objection  of 
the  defendant, — ^tbe  defendant  contending 
that  there  was  not  enongh  in  the  original 
declaration  to  amend  by,  and  because  the 
amendment  thus  made  set  out  a  new  and  in- 
dependent cause  of  action  from  that  set  out 
in  the  original  declaration.  The  defendant 
also  demurred  to  the  declaration  as  amended, 
and  the  demurrer  was  overruled.  The  plain- 
tiff then  introduced  her  evidence,  and  at  the 
close  thereof  the  defendant  mov^  for  a  non- 
suit, on  the  ground  that  the  evidence  was  in- 
sufiBcient  to  authorize  a  verdict  for  the  plain- 
tiff. The  record  discloses  that  there  was 
a  ndstrial  in  the  case.  The  defendant  then 
tiled  its  bill  of  exceptions,  assigning  error 
in  the  rulings  of  the  court  (1)  in  not  sus- 
taining the  demurrer  to,  the  plaintiff's  dec- 
laration; (2)  in  allowing  the  plaintiff  to 
amend  her  declaration;  (3)  in  not  sustaining 
the  demurrer  to  the  declaration  as  amended; 
and  (4)  in  not  granting  the  defendant's 
motion  to  nonsuit  the  plaintiff,  after  she  bad 
closed  her  evidence. 

1.  It  appears  from  the  record  that  when 
the  defendant  demurred  to  the  declaration, 
and  before  the  decision  of  the  court  thereon, 
the  plaintiff  amended  her  declaration  by  set- 
ting out  more  specifically  the  acts  of  alleged 
negligence  on  the  part  of  the  defendant. 
We  think  there  was  enough  in  the  original 
declaration  to  authorize  its  being  amended. 
The  original  declaration  alleged  that  Denson 
"was  killed  by  the  gross  negligence  ot  the 
agents  of  said  company,  and  [the  killing] 
oould  have  been  avoided  by  ordinary  care 
and  diligence  on  their  part  in  running  the 
cars  of  said  company;  that  be  was  run  over 
without  any  attempt  to  avoid  it,  thereby 
killing  him, — to  her  injury,"  etc  While 
the  declaration  is  very  loosely  and  inartis- 
ticaliy  drawn,  we  think  it  contains  the  seed 
of  a  good  cause  of  action;  and,  the  seed  he- 
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log  planted,  the  plaintiff  should  be  allowed 
to  water  and  cultivate  it  by  ampndment,  so 
that  it  m  ight  grow  i  ntu  a  perfect  plant.  This, 
«e  think,  the  plaintiff  did  by  amendment 
when  she  alleged  that  her  husband  "was  on 
the  railroad  track  where  persons  were  accus- 
tomed to  walk;  that  he  was  between  the 
blow-post  and  the  crossing  on  said  track ;  and 
that  the  agents  of  said  company  failed  to 
give  any  signals  or  to  blow  its  engine  as  re- 
quired by^aw;  and  that  they,  without  any 
fault  on  his  part,  did  by  said  negligence  run 
over  and  kill  him,  to  her  injury,"  etc.  When 
these  allegations  were  made  in  the  amend- 
ment, we  think  that,  under  our  liberal  sys- 
tem of  pleading,  the  declaration  was  suffl- 
cient  to  authorize  a  recovery,  if  the  evideuce 
fliiould  warrant  the  same,  and  there  was  no 
error  in  the  court's  allowing  the  amendment 
to  the  declaration,  or  in  the  court's  refusHl 
to  sustain  the  demurrer  after  the  declaration 
was  amended. 

2.  When  this  case  was  called  for  a  hearing 
in  this  court,  counsel  for  the  defendant  in 
error  made  a  motion  to  dismiss  the  same,  on 
the  ground  that  the  case  is  still  pending  in 
the  city  court  of  Macon,  and  that  the  bill  of 
exceptions  cannot  be  heard  while  the  case  is 
pending  in  the  court  below  for  trial.  We 
withheld  our  decision  upon  this  motion  until 
we  could  examine  the  record,  and  allowed 
the  case  to  be  argued.  Upon  an  examination 
of  the  record,  we  find  exceptions  to  the  ruling 
of  the  court  upon  the  demurrer  as  above  set 
out.  We  think  the  plaintiff  in  error  had  a 
right  to  except,  to  the  overruling  of  the  de- 
murrer to  the  declaration,  on  the  ground  that 
there  was  nosuflSdentcauseof  action  set  out 
therein,  and  to  bring  the  same  here  for  re- 
view; becaose,  if  her  declaration  had  no 
-cause  of  action  set  out  therein,  the  court 
should  have  sustained  the  demurrer,  and 
that  would  have  lieen  a  final  disposition  of 
the  case.  If  the  bill  of  exceptions  had  been 
predicated  solely  on  the  fourth  ground  taken 
therein,  to-wit,  the  refusal  of  the  judge  to 
grant  a  nonsuit,  we  are  inclined  to  think 
tliat  the  motion  to  dismiss  in  this  court  would 
prevail.  Where  a  motion  to  nonsuit  Is  made 
In  the  court  below,  and  is  overruled,  and  the 
«ase  proceeds  to  trial,  and  a  misinrial  is  had, 
we  do  not  think  the  defendant  has  a  right  to 
file  a  bill  of  exceptions,  and  bring  the  case 
h^re  upon  that  ground  alone.  But,  as  said 
before,  there  being  a  good  ground  in  the  bill 
of  exception,  to-wit,  the  overroling  of  the 
demurrer  to  the  declaration,  we  wUl  not 
mtnt  the  motion  to  dismiss,  but  affirm  the 
judgment  overruling  the  demurrer  to  the 
-dechttation.    Judgment  affirmed. 


(H.  S38) 

FLBHiNe  et  al. 


V.  Shefhebd. 


(Supreme  Comt  of  Oeorgia.    Hay  39, 1888.) 

Bnonci— PLBAsne. 
t.  In  an  aotton  by  a  tarn  on  an  open  aooonnt  one 
■of  the  partners  testifled  that  the  aoconnt  was  cor- 
rect, and  had  not  been  paid;  that  the  goods  were 
sold  by  the  other  partner  and  their  employes ;  that 


he  had  personal  knowledge  of  the  facts  from  be 
Ing  Renerally  in  and  about  the  atoie,  and  never 
hearing  the  sooountdispnted  by  defendant.  Beld, 
that  It  should  have  been  left  to  the  Jnry  to  aay 
whether  the  wltneaa  testifled  to  the  acoonnt  front 
hia  own  knowledge,  or  merely  from  the  state  of  tlM 
books,  and  it  was  errorto  grant  a  nonsuit. 

2.  The  marking  of  counsel' a  name  on  the  docket 
for  defendant  amounts  to  a  plea  of  the  general  is- 
sue, and  is  a  aufBcient  "defense, "  under  Code  Ga. 
i  8457,  authorizing  judgment  by  defaolt  In  actiona 
on  open  account,  where  the  writ  or  proceas  has 
been  served  personally,  "and  there  ia  no  defense" 
by  the  defendant  either  in  person  or  by  attorney. 

8.  A  plaintiff  cannot  prove  the  account  aued  on, 
in  a  oonrt  of  record,  by  his  ex  parte  afSdavit. 

4.  Where  aome  part  of  a  witness'  answers  ia  ad- 
missible, a  general  objection  to  Us  evidence  is 
properly  overruled. 

Error  from  city  court  of  Maoon ;  Habri8« 
Judge. 

Code  Ga.  8  8457,  ia  as  follows :  "When  any 
defendant  shall  fail  to  appear  and  answer  at 
the  return  term  of  the  petition  and  process, 
the  court  shall  enter  default  on  the  docket, 
which  shall  be  considered  a  Judgment  by  de- 
fault, without  a  formal  entry  thereof,  and  the 
plaintiff's  claim,  allegation,  or  demand  shall 
be  tried  in  all  cases  of  default  by  a  jury,  ex- 
cept as  provided  elsewhere  in  this  Code;  but 
no  such  trial  shall,  in  any  case,  be  had  at  the 
first  term,  except  speciiUly  provided  for  by 
the  law:  provided  that  in  ail  cases  of  suits 
on  open  accounts  in  the  several  courts  of  this 
state,  where  the  writ  or  process  has  been 
served  personally,  as  the  law  now  directs,  on 
the  defendant,  and  there  is  no  defense  made 
by  the  party  sued,  either  in  person  or  by  at- 
torney, at  the  time  the  case  is  submitted  for 
trial,  the  case  shall  be  considered  in  default, 
atid  the  plaintiff  shall  be  permitted  to  take 
[judgment]  as  if  each  and  every  item  were 
proved  by  testimony." 

8.  A .  Retd,  for  plai  ntiffs  in  error.  Claude 
Estes  and  Turner  di  WUltngham,  for  defend- 
ant in  error. 

Simmons,  J.  It  appears  from  the  record 
in  this  case  that  Fleming  &  Loflin,  for  the 
use,  etc.,  sued  Shepherd  on  an  open  account. 
The  writ  was  served  personally  upon  Shep- 
herd. No  formal  plea  was  filed  by  the  de- 
fendant at  the  appearance  term.  Shepherd's 
counsel  had  his  name  marked  on  the  docket, 
and  demanded  a  trial  by  jury  for  Shepherd. 
The  account  sued  on  had  attached  thereto  an 
affidavit  of  its  correctness  by  Lofiin,  one  of 
the  plaintiffs.  On  the  trial  oi  the  case  the 
plaintiffs  tendered  this  affidavit  in  evidence 
as  proof  of  the  correctness  of  the  account. 
It  was  objected  to  by  the  defendant,  and  the 
objection  was  sustained.  The  phdntiffs  then 
tendered  in  evidence  the  interrogatories  of 
Fleming,  which  was  objected  to  by  the  de- 
fendant, and  the  objection  was  overruled. 
The  plaintiffs  then  closed  the  case.  On  mo- 
tion of  the  defendant  the  court  granted  a 
nonsuit.  The  plaintiffs  filed  their  bUl  of  ex- 
ceptions, alleging  that  the  court  erred  in  not 
allowing  them  to  read  in  evidence  the  affida- 
vit of  Loflin  as  to  the  correctness  of  the  ac- 
count, and  in  granting  the  nonsuit:  (1)  be- 
cause the  evidence  was  sufficient  to  authorize 
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•  verdict  in  ttieir  favor,  and  (2)  becaase  there 
wsB  personal  service  of  the  writ  and  copy  of 
the  account,  and. (3)  because  no  defense  had 
been  made  by  the  defendant,  as  contemplated 
by  section  3457  of  the  Code.  The  defendant 
filed  his  oross-bill  of  exceptions,  alleging  er- 
ror in  the  court's  allowing  the  interrogatories 
of  Fleming  to  be  read  to  the  Jury,  and  in- 
sisting that  the  same  was  illegal  and  con- 
trary to  law,  because  the  proof  of  the  ac- 
count was  secondary  and  hearsay  on  the  part 
of  Fleming. 

1.  Under  the  facts  of  this  case,  as  disclosed 
by  the  record,  we  think  the  court  erred  in 
granting  this  nonsuit.  After  he  had  ad- 
mitted the  interrogatories  of  Fleming  over 
objection  of  counsel  for  the  defendant,  we 
think  that  he  should  have  submitted  to  the 
Jury,  under  proper  instructions,  the  question 
as  to  whether  the  answers  to  the  intecroga- 
tories  were  sufficient  to  prove  the  correctness 
<^  the  account.  He  should  have  left  it  for 
them  to  say,  taking  the  whole  answers  to- 
gether, whether  Fleming  testiQed  to  the  cor- 
rectness of  the  account  from  his  personal 
knowledge,  or  simply  from  his  knowledge  of 
the  books  as  be  kept  them.  Upon  an  exam- 
ination of  the  answers  to  the  interrogatories 
we  find  that  Fleming,  in  his  answer  to  the 
second  interrogatory,  testifies  that  the  ac- 
count is  correct,  and  had  not  been  paid;  and 
in  his  answers  to  the  cross-interrogatories 
that  the  goods  were  sold  by  Loflin,  and  tlie 
employes,  Savage,  Newman,  and  Beynolds, 
and,  while  he  sold  none  of  them  himself,  be 
had  personal  knowledge  of  the  fact  from  be- 
ing generally  in  and  about  the  store,  and 
never  hearing  the  correctness  of  the  account 
disputed  by  the  defendant,  and  that  the  de- 
fendant had  been  a  customer  of  Fleming  & 
Loflin  prior  to  the  making  of  this  account. 
If  the  jury  had  believed  that  the  witness 
swore  to  these  facts  from  his  personal  knowl- 
edge, they  would  have  been  authorized  to 
find  for  the  plaintiffs,  especially  as  the  defend- 
ant had  filed  no  formal  plea,  but  only  had  the 
name  of  his  counsel  marked  on  the  docket, 
which,  under  previous  rulings  of  this  court, 
amounted  to  the  plea  of  general  issue.  I 
think,  however,  that  it  is  bad  practice  in  any 
coart  to  go  Into  the  trial  of  a  case  without 
raquiring  the  pleadings  to  be  reduced  to  writ- 
ing. Written  pleadings  ought  never  to  be 
dispensed  with  on  the  trial  of  any  case  in  a 
court  of  record.  The  plaintiff  has  as  much 
r^ht  to  know  wliat  defense  the  defendant 
will  make  as  the  defendant  has  to  know  the 
plaintiffs  ground  of  action.  We  think  the 
court  erred  in  granting  a  nonsuit  in  this  case, 
under  the  facts  as  disclosed  by  the  record. 

2.  There  was  no  error  in  ruling  out  the 
affidavit  of  Fleming  to  the  correctness  of  the 
account.  We  know  of  no  law  wliich  allows 
a  plaintiff  to  prove  his  account  by  his  exparte 
affidavit.  It  is  allowed  in  justice's  court, 
under  special  circumstances,  by  statute. 

8k  When  the  counsel's  name  was  marked 
on  the  docket  for  the  defendant,  which 
amounted  to  a  filing  of  the  plea  of  the  general 


Issue,  that  was  a  sufficient  defense  nndei'the 
Ck)de  to  put  the  burden  upon  the  plaintiffs  of 
proving  their  account,  although  there  liad 
been  personal  service  thereof. 

4.  The  defendant  filed  his  cross-bill  of  ex- 
ceptions, alleging  that  the  court  erred  in  al- 
lowing the  answers  of  Loflin  to  be  read  to 
the  jury  as  evidence.  We  do  not  think  that 
this  exception  is  well  taken.  Some  of  the 
answers,  or  some  portions  of  them,  were  cer- 
tainly admissible.  The  defendant  objected 
to  the  answers  as  a  whole,  and  did  not  point 
out,  nor  undertake  to  point  out,  to  the  court, 
the  illegal  parts  thereof.  Some  parts  being 
admissible,  we  will  not  reverse  the  trial  judge 
for  overruling  the  general  objection  to  the 
answers  as  a  whole.  Fletcher  v.  Collier,  61 
Ga.  653;  Allen  v.  Brown,  ante.  674,  (this 
term.)  The  judgment  of  the  court  below  is 
reversed  as  to  the  original  bill  of  exceptions 
and  affirmed  as  to  the  cross- bill. 


(83  Oa.  }2Z) 


BaBB  e.  CHRISfTIAN. 


(Supreme  Court  of  Oeorgta.    Hay  84, 1889.) 

Ck>MTBA0T8  — CONSroBRATlON  —  PaTMBNT  —  Pl.KU>- 

Tsa. 

1.  A  promise  by  a  judgment  creditor,  made  to 
the  debtor,  to  attend  the  execution  sale,  and  main 
the  property  bring  the  amount  of  the  debt,  Is  with- 
out consideration,  and  does  not  bind  the  creditor. 

3.  An  allegation  in  a  plea  of  payment  that  plain- 
tiff, on  a  certain  date,  accepted  certain  land  be- 
longing to  defendant  for  the  balance  due  on  tbe 
notes  sued  on,  ia  sufficient,  and  a  general  demurrer 
to  the  plea  ia  properly  overruled,  though  other 
parts  thereof  are  insuiScient. 

S.  The  objection  ttiat  a  plea  of  payment  fails  to 
specify  tbe  time  of  payment  is  not  available,  under 
a  general  demurrer,  which  does  not  point  out  such 
defect. 

Errw  from  dty  oouit  of  Macon;  Harrw, 
Judge. 

Hardeman  <ft  Datiis,  for  plaintiff  in  error. 
Dessau  &  BarUett,  for  defendant  in  error. 

Simmons,  J.  Baer  sued  Christian  on  four 
promissory  notes.  Christian  pleaded  (1)  the 
general  issue,  and  (2)  that  "before  the  com- 
mencement of  the  suit  he  had  fully  paid  off 
and  discharged  each  of  said  notes  in  money, 
according  to  their  tenor  and  effect."  Ho 
amended  his  plea,  and  alleged,  in  substance, 
as  follows:  That  he  gave  the  plaintiff  two 
mortgages  to  secure  the  note  sued  on,  on 
certain  personal  and  real  estate;  that  in  1884^ 
when  they  foreclosed  the  mortgages  and  had 
the  real  estate  levied  on  and  advertised  for 
sale,  such  realty  was  of  the  value  of  81,250; 
that  before  the  day  of  sale,  when  the  defend- 
ant was  making  and  could  make  arrango- 
ments  to  have  the  property  bring  its  value  or 
to  pay  said  debt,  the  plaintiff  agreed  with  de- 
fendant that  he  would  attend  said  sale  and 
buy  the  property  in  at  an  amount  sufficient 
to  pay  off  the  said  balance  dne,  and  would 
take,  and  did  then  and  there  accept,  the  same 
for  the  balance  due  upon  the  said  debt;  that 
he  would  buy  in  said  prc^rfy  for  the  full 
amount  due  on  said  not^,  and  wonld  caned 
said  debt  and  mortgages,  and  that  the  defend' 
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ant  need  not  attend  said  sale;  that,  relying  on 
this  promise  of  the  plaintifF,  the  defendant 
did  not  attend  the  sale,  nor  continue  his  ef- 
fort to  make  any  further  arrangement;  that 
the  plaintiff  wholly  failed  to  carry  out  said 
agreement,  but  after  he  had  made  it,  and 
knowing  that  the  defendant  wonld  not  be 
present  at  the  sale,  liought  in  the  property 
for  9643.-66,  which  was  not  its  full  vidue  nor 
the  full  amount  of  said  debt;  and,  after  Baer 
bad  thus  fraudulently  got  possession  of  said 
property,  be  declined  to  carry  out  his  promise 
to  accept  the  property  in  full  payment  of 
said  debt,  but  now  seeks  to  hold  the  defend- 
ant liable  for  said  balance;  which  to  permit 
him  to  do  would  be  a  fraud  upon  defendant, 
for  he  shows,  that  but  for  the  understanding 
witlt  plaintiff,  he  would  have  made  arrang- 
ment  to  have  the  property  bring  its  full  value, 
and  to  pay  off  said  debt  in  fall,  and  the  prop- 
erty wonld  have  brought  more.  The  plain- 
tiff demurred  to  the  plea  of  payment,  on  the 
ground  that  the  same  was  not  sufficiently 
specific,  and  demurred  to  the  amended  pleu, 
on  the  ground  that  it  set  up  no  valid  legal 
defense.  The  demurrers  were  overruled,  and 
the  case  proceeded  to  trial.  The  jury  found 
for  the  defendant.  The  plaintiff  made  a  mo- 
tioB  for  a  new  trial  on  the  several  grounds 
■etout  therein,  which  was  overruled,  and  he 
excepted.  Two  of  the  grounds  of  the  motion 
for  a  new  trial  were  tt>e  overruling  of  de- 
mnrrers  to  the  pleas. 

1.  We  think  the  trial  judge  was  right  in 
OTerroHng  the  demurrer  to  the  second  plea, 
to-wit,  the  plea  of  payment,  inasmuch  as  the 
demorrer  was  general,  and  did  not  specify 
the  defect  in  the  plea.  It  was  defective,  in 
that  it  did  not  specify  the  time  of  payment, 
but  this  ought  to  have  been  pointed  oat  by 
ttie  demurrer.  There  was  no  evidence  to 
•nstain  the  plea. 

2.  We  think  that  the  oonrt  was  right  in 
overruling  tiie  general  demurrer  to  the 
amended  plea,  as  some  parts  of  the  plea  are 
8ti£Bclent.  In  this  plea  the  defendant  alleges 
that  the  plaintiff  then  and  there  accepted  the 
land  for  the  balance  due  upon  the  debt.  If 
the  defendant  had  proved  this  allegation  in 
his  plea,  we  think  it  would  have  been  suffi- 
cient to  authorize  the  jary  to  find  In  his 
favor.  We  have  carefully  read  the  testimony 
in  the  record,  and  find  that  the  defendant 
fkiled  to  sustain  this  allegation,  either  by  bis 
own  testimony  or  by  that  of  any  of  his  wit- 
nesses. He  does  not  say  in  any  part  of  his 
testimony  that  the  plaintiff  ever  in  fact  ao- 
o^ted  the  mortgaged  property  In  payment  of 
the  amount  of  his  indebtedness  to  the  plain- 
tiff. All  that  he  teetifles  to  is  thatthe  plain- 
tiff agreed  that  he  would  attend  the  sale,  and 
make  the  property  bring  the  amount  of  the 
indebtedness.  The  defendant  does  not  show 
in  his  testimony  that,  if  he  had  been  present, 
the  property  wooM  have  brought  more  than 
the  plainti/T  gave  for  It,  or  that  any  one  else 
would  have  bid  more  for  the  property  than 
the  plaintiff  did.  Nor  does  he  show  that  he 
was  in  any  manner  injured  by  the  action  of 


the  plaintiff.  If  the  plaintiff  had  demurred 
to  these  allegations  specifically,  the  court 
doubtless  wonld  have  stricken  them  from  the 
plea,  aa  they  were  not  proper  allegations  in  a 
plea  of  payment.  They  might  have  Iraen 
proper  in  a  plea  of  set-off  against  the  notes, 
if  the  defendant  had  alleged  and  could  have 
shown  that  he  was  Injured  by  the  plaintiff's 
failure  to  comply  with  his  promise.  For  In- 
stance, if  he  could  have  shown  that  he  had  a 
friend  who  would  have  attended  the  sale, 
and  given  more  for  the  property  than  the 
plaintiff  did,  and  that  by  reason  of  the  agree- 
ment between  him  and  the  plaintiff  his  friend 
failed  to  attend  the  sale  and  bid  upon  the 
property,  he  might  set-off  the  difference  be- 
tween what  his  friend  would  have  bid  and 
wtiat  the  plaintiff  bid,  if  his  ft-iend  would 
have  bid  more.  If  the  plaintiff  made  this 
agreement  with  the  defendant  that  he  would 
attend  the  sale  and  mHke  the  property  bring 
the  amount  of  the  Indebtedness,  he  may  have 
been  morally  bound  to  do  so,  but  we  do  not 
see  that  he  was  legally  bound  todo  so.  There 
was  no  consideration  passing  to  him  tar  the 
promise.  .  He  had  his  judgment  against  4he 
property,  the  execution  liad  been  imued  and 
levied,  and  we  fail  to  see  any  l^al  iMneflt 
titat  the  plaintiff  received  by  such  a  prom- 
ise, if  lie  made  it.  There  being  no  consid- 
eration in  the  way  of  benefit  fbr  the  prom- 
ise, and  no  inju^  lieing  shown  to  the  defend- 
ant because  of  the  plaintiff's  non-comptianoe 
therewith,  the  plaintiff  was  not  legally  bound 
thereby. 

3.  The  defendant  having  fbfled  to  sustain 
the  only  good  part  of  his  amended  plea  by 
proper  evidence,  the  verdict  of  the  jury  was 
contrary  to  the  evidence,  and  the  court  should 
have  granted  a  new  trial.  Taking  this  view 
of  the  case,  it  is  unnecessary  to  pass  upon 
the  other  grounds  of  the  motion.  J  udgment 
reversed.  > 

■'~~~  (83  Ga.  103) 

SmTB  e.  SHBFnBLD  et  al. 

(Supivme  Court  of  Owrffla.    May  Si,  1889.) 

PBAonca  IK  Orvui  Oabbs — DimfisBAj/— RsiNSTATa- 

HINT. 

A  judgment  denjriog  a  motion  to  reinstate  a 
olatm  case  wiU  not  be  reversed  in  the  absence  of 
evidence,  by  affidavit  or  othewise,  going  to  show 
tbat  the  property  involved  in  the  Uttgation  really 
belonged  to  the  claimant. 

(SuUnbus  by  the  Cowrt.) 

Enor  from  superior  court,  Bibb  county; 
OvsTiN,  Judge. 

W.  F.  Clark  and  A.  8.  Brwtn,  for  plain- 
tiff in  error.  Bteed  <ft  Wtmberl]/  and  B.  H. 
Wiikiruon,  for  defendant  in  error. 

Blkoklkt,  0.  J.  An  attachment  in  favor 
al  Shefiield  &  Co.  was  levied  on  certain  per- 
sonal property.  A  claim  was  interposed  by 
Smith,  the  aflldavit  and  uond  being  made  by 
his  agent,  and  the  agent  swearing  to  the 
best  of  his  knowledge  and  belief.  The  claim 
case  was  pending  for  several  terms  of  the 
court.  Ck>unsel  for  the  plaintiffs  and  coun- 
sel for  the  claimant  had  an  agreement  by 
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which  each  undertook  to  give  the  other  no- 
tice of  when  the  claim  case  would  come  up 
for  trial,  but  on  account  of  certain  circum- 
stances counsel  for  the  claimant  failed  to  re- 
ceive notice.  His  name  was  not  marlced  up- 
on the  docket,  and,  so  far  as  appears,  the 
court  bad  no  knowledge  that  he  was  of 
counsel,  or  that  the  claimant  had  any  coun- 
sel. The  case  was  regularly  called,  and  the 
claim  dismissed.  The  plaintiffs  contended 
for  damages,  and  the  jury  found  a  verdict 
against  the  claimant  for  such  damages,  judg- 
ment on  which  finding  was  entered  up.  At 
a  subsequent  term  the  claimant  moved  to  set 
aside  this  judgment,  and  to  reinstate  the 
claim  case,  the  cause  of  the  motion  being  the 
failure  of  plaintiffs  counsel  to  give  notice 
according  to  the  agreement.  No  affidavit  or 
other  evidence  showing  that  the  property 
belonged  to  the  claimant  was  filed  in  sup- 
port of  this  motion.  The  overruling  of  the 
motion  is  the  error  complained  of.  We 
think  the  court  was  warranted  in  refusing 
the  motion,  for  the  reason  that  it  was  unsup- 
ported by  any  evidence  going  to  the  merits 
of  the  claimant's  right  to  the  property.  If 
the  property  really  belonged  to  the  claimant, 
be  should  have  made  tliis  appear  to  the  rea- 
sonable satisfaction  of  the  court,  in  order  to 
have  the  claim  reinstated.  A  judgment, 
thougli  irregular,  will  not  be  set  aside  upon 
motion,  without  an  affidavit  or  some  other 
evidence  of  merit.  The  claimant  points  out 
defects  in  the  attachment,  but  what  are  these 
defects  to  him  if  the  property  did  not  belong 
to  him?  He  could  have  taken  advantage  of 
them,  had  they  been  pointed  out  when  the 
claim  came  up  for  regular  trial,  but  certain- 
ly the  case  ought  not  to  be  reinstated  in  or- 
der that  be  may  have  an  opportunity  to  take 
advantage  of  such  defects,  unless  he  is  the 
real  owner  of  the  property  levied  upon;  and, 
as  we  have  already  said,  he  makes  no  show- 
ing whatever  upon  this  branch  of  the  case. 
While  we  might  have  supported  the  coi^rt 
below  in  granting  the  motion,  even  with 
this  defect  in  tlie  evidence,  we  are  unwiil- 
ingi  with  the  evidence  unsupplled,  to  re- 
verse the  judgment  denying  the  motion. 
We  think  the  sounder  ruling  was  the  one 
which  the  court  made.  Upon  a  bill  filed  eq- 
uity would  not  set  aside  a  judgment  merely 
to  give  opportunity  to  make  deadly  shots  at 
the  writ  or  the  pleadings.  On  the  contrary, 
equity  would  put  the  question,  has  substan- 
tial injustice  been  done?  The  same  ques- 
tion is  pertinent  in  a  court  of  law  when  it  is 
proposal  to  vacate  a  judgment  on  motion. 
The  silence  of  the  record  touching  this  ques- 
tion seems  deliberate  as  well  as  profound. 
Judgment  affirmed. 


(31  S.  C.  171) 

Gebald  «.  Gerald  tt  at. 

(Supreme  Cottrtef  South  CaroUna.  July  1,1889.) 

MoBTaAeBa — ^FoBacLosuaa — ^Bsroppai- 

1.  On  a  rule  to  show  cause  after  foreclosure  of  a 

mortgage  why  defeudaat,  who  was  in  possession 


of  the  mortgaged  premises  under  ajnnlor  lien,  and 
who  was  a  party  to  the  foreclosure  prooeedlngB, 
should  not  surrender  possession  to  the  parohaser 
at  tlie  foreclosure  sale,  a  return  stating  that  the 
mortgage  did  not  include  the  entire  parcel  alleged 
to  have  been  sold  under  it  does  not  raise  a  qnes- 
tlon  of  title  to  land,  as  that  is  a  question  which 
could  have  been  pleaded  In  the  suit  tor  foreoioe- 
ure,  and  defendant  la  estopped  to  set  It  up  after- 
wards. 

3.  Where  the  mortgage  describes  the  land  aa  all 
of  a  certain  lot,  designated  on  the  plat  of  the  town 
by  a  particular  number,  the  words,  "whereon  is 
situated  a  two-story  building,"  eta,  and  which 
follow  the  description  by  number,  both  in  the 
mortgage  and  order  of  sale,  may  be  rejected  as 
surplusage.    MoOowab,  J.,  dissenting. 

8.  A  judgment  foreclosing  a  mortgage  on  land 
is  not  a  judgment  for  its  delivery,  under  Code 
Civil  Proc  S.  C.  I  805,  providing  that  a  judgment 
for  the  delivery  m  real  property  may  be  enforced 
by  ezecttUon. 

Appeal  from  common  pleas  circuit  court 
of  Kerahaw  county;  Aldrich,  Jndge. 

C.  X.  Winkler,  for  appellant  /.  T.  Hay, 
for  appellee. 

MoIVER.J.  Under  proper  proceedings  for 
the  foreclosure  of  a  mortgage  of  real  estate, 
tlie  plaintiff  obtained  a  judgment  of  foreclos- 
ure and  sale  of  a  certain  lot  in  tiie  town  of 
Camden,  S.  C.  and  at  the  sale  the  appellant 
became  the  purchaser,  and,  having  complied 
with  the  terms  of  sale,  received  a  deed  from 
the  master,  and  demanded  possession  from 
the  respondent  George  W  Witte,  who  was 
in  possession  under  a  deed  from  the  sheriff, 
who  had  sold  the  mortgaged  premises  under 
an  execution  to  enforce  a  judgment  against 
the  mortgagor  junior  to  the  plaintiff's  mort- 
gage. In  res^nse  to  this  demand  the  re- 
spondent surrendered  to  the  appellant  that 
portion  of  the  lot  situate  on  the  corner  of 
iiroad  and  De  Knlb  streets,  having  a  front  of 
43  feet  on  Broad  street,  and  running  back 
on  De  Kalb  street  207  feet,  whereon  is 
situated  the  two-story  building  formerly 
used  and  occupied  by  W.  C.  Gerald  as  a  store- 
house, but  declined  to  surrender  the  posses- 
sion of  the  balance  of  the  lot  on  which  two 
other  store-houses  formerly  owned  by  W.  C. 
Gerald  stand.  Thereupon  the  appellant  gave 
notice  to  respondent  of  a  motion,  based  upon 
two  affidavits,  ^bich  will  be  hereinafter  more 
particularly  stated,  for  an  order  to  put  the 
appellant  in  possession  of  the  entire  mort- 
gaged premises  sold  under  the  said  judgment 
of  foreclosure.  Tliis  motion  was  heard  by 
his  honor.  Judge  Fraser,  who  refused  the 
motion,  "holding  that  the  judgment  of  fore- 
closure and  sale,  with  direction  to  the  master 
to  execute  a  deed  of  the  premises  so  sold,  to 
be  In  all  respects  the  equivalent  of  an  order 
to  deliver  possession;"  but  he  granted  an  or- 
der requiring  the  respondent  George  W.  Witte 
to  show  cause  "why  be  should  not  be  at- 
tached for  failing  and  refusing  to  deliver  to 
Cornelius  L.  Winkler,  the  purchaser,  all  the 
tract  or  lot  of  land  sold  under  the  proceed- 
ings in  this  case,  and  conveyed  by  the  master 
for  tliii  county  to  said  Cornelius  L.  Winkler, 
a  demand  for  such  possession  having  been 
made  upon  him  as  appears  by  the  said  affi- 
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davits. "  To  thia  rule  Witte  made  a  return, 
which  will  be  hereinafter  more  particularly 
stated,  on  the  hearing  of  which  hia  honor, 
Jadge  AxDBiCH,  holding  that  the  return 
raised  a  question  of  title  to  real  estate,  which, 
in  his  judgment,  could  not  be  tried  on  a  rule 
to  show  cause,  granted  an  order  discharging 
the  rule,  with  costs. 

From  this  order  Winkler  appeals  upon  the 
several  grounds  set  out  in  the  record,  which, 
in  effect,  impute  error  to  the  circuit  judge 
(1)  in  holding  that  the  return  raised  a  ques- 
tion of  title  to  real  estate;  (2)  in  refusing  to 
require  the  respondent  to  surrender  to  the 
appellant  the  possession  of  the  entire  lot;  (3) 
in  failing  to  leave  the  return  open,  and  fram- 
ing an  issue  to  be  tried  by  a  jury  to  deter- 
mine the  amount  of  land  sold  under  the  judg- 
ment of  foreclosure,  and  bought  by  appel- 
lant. 

It  appears  from  the  affidavits  served  with 
the  notice  of  the  motion,  in  addition  to  the 
facts  above  stated,  that  in  the  judgment  of 
foreclosure  and  sale,  under  which  appellant 
claims,  the  land  ordered  to  be  sold  is  de- 
scribed as  follows:  "All  that  piece,  parcel, 
and  tract  of  land  lying,  being,  and  situate 
in  the  town  of  Camden,  in  said  county  and 
state,  known  and  designated  in  the  plan  of 
said  town  as  lot  number  seven  hundred  and 
thirty-three,  (733,)  fronting  on  Broad  street, 
and  running  back  on  De  Kaib  street,  where- 
on is  situated  the  two-story  brick  bnilding 
formerly  used  and  occupied  by  W.  C.  Gerald 
as  a  store-house;"  that  the  dimensions  of 
said  lot  No.  788,  as  ascertained  by  a  survey- 
or, are  100  feet  fronting  on  Broad  street, 
and  a  depth  of  382  feet  on  De  Kalb  street, 
designated  on  a  plat  made  by  said  surveyor, 
and  attaclied  to  his  al&davit,  which  plat  also 
shows  that  portion  of  said  lot  surrendered 
by  respondent  to  appellant  as  having  a  front- 
age on  Broad  street  of  only  43  feet,  and  a 
depth  of  only  207  feet  on  De  Ealb  street.  In 
the  return  to  the  rule  none  of  these  facts  are 
denied,  but  the  respondent  therein  claims 
that  the  only  premises  sold  under  the  mort- 
gage, and  purchased  by  appellant,  was  that 
portion  of  lot  No.  788  which  has  been  sur- 
rendered to  the  appellant;  "that  W  C.  Ger- 
ald had  on  his  lot,  on  Broad  street,  three 
stores:  (1)  That  at  comer  of  Broad  and  De 
Kalb  streets,  formerly  occupied  by  him  as  a 
store-house,  of  which  C.  L.  Winkler,  attor- 
ney, is  the  purchaser,  and  of  which  he  is  now 
in  possession;  (2)  a  brick  store,  with  tin  roof, 
upon  which,  with  the  lot  upon  which  it  is  sit- 
uated, W.  0.  Gerald  executed  a  mortgage  in 
favor  of  Witte  Bros,  nearly  one  year  before  the 
mortfpige  to  Fannie  C.  Gerald;  (3)  a  wooden 
store,  next  to  the  premises  of  the  Baptist 
Church ;  that  these  Uiree  stores  were  all  used 
and  occupied  by  W.  0.  Gerald  as  separate 
premises  for  years  preceding  the  mortgage 
to  his  wife.  Fannie  C.  Gerald,  and  that  the 
vacant  lot  on  De  Kalb  street,  now  also 
claimed  by  C.  L.  Winkler,  attorney,  was 
also  used  and  held  by  W  C.  Gerald  as  prop- 
erty separate  and  apart  from  that  mortgaged 


to  his  wife;"  and  that  when  the  action  to 
foreclose  the  mortgage,  under  which  appel- 
lant  claims,  was  commenced,  respondent  was 
in  possession  of  the  entire  lot  known  as 
"No.  783,"  embracing  all  three  of  the  store- 
houses, and  the  vacant  lot  above  mentioned, 
under  a  deed  from  the  sheriff  to  him  as  a 
purchaser  at  a  sale  under  judgments  against 
W.  C.  Gerald. 

Respondent  George  W.  Witto  having  been 
a  parly  defendant  in  the  principal  action,  in 
which  this  proceeding  in  re  has  been  taken, 
he  is,  of  course,  bound  by  the  judgment 
therein,  and  cannot  now  raise  any  question 
which  was  or  should  have  been  raised  in 
that  case.  It  does  not  appear  that  any  ques- 
tion was  there  raised  as  to  what  property  was 
covered  by  the  mortgage,  or  as  to  any  ante- 
cedent claims  to  that  mortgage,  either  by 
respondents  Witte  Bros.,  or  any  one  else; 
but,  on  the  contrary,  it  does  appear  that  the 
only  question  then  raised  was  as  to  the  va- 
lidity of  such  mortgage,  and  that  question 
was  adjudged  against  respondent.  The 
mortgaged  premises  were  ordered  to  be  sold, 
and  the  proceeds  applied  to  the  debt  due  to 
the  mortgagee  Fannie  C.  Gerald,  as  appears 
by  the  judgment  set  out  in  the  case,  which, 
on  appeal,  was  affirmed  by  this  court.  Ger- 
ald v.  Gerald,  28  S.  C.  442.  6  S.  £.  Bep.  290. 
So  that  the  only  question  that  could  be  raised 
under  this  proceeding  is,  what  premises  were 
ordered  to  be  sold,  and  what  were  in  fact 
sold  and  conveyed  to  the  purchaser?  It  is 
conceded  that  the  entire  mortgaged  premises 
were  sold  and  conveyed  to  appellant,  and  we 
have  in  the  judgment  of  foreclosure,  set  out 
in  the  case,  a  full  description  of  the  mort- 
gaged premises,  which  has  been  copied  above. 
We  learn  from  that  description  that  the 
property  which  was  ordered  to  be  sold,  and 
which  was  in  fact  sold,  was:  "Ail  that  piece, 
parcel,  or  tract  of  land  [not  a  portion  of  it] 
lying,  being,  and  situate  in  the  town  of  Cam- 
den, in  said  county  and  stete,  known  and 
designated  in  the  plan  of  said  town  as  lot 
number  seven  hundred  and  thirty-three, 
(733,)  fronting  on  Broad  street,  and  running 
back  on  De  Kalb  street,  whereon  is  situated 
the  two-story  building  formerly  used  and 
occupied  by  W.  C.  Gerald  as  a  store-house." 
When  the  court  orders  "all"  of  a  certain 
piece  of  land,  known  and  designated  on  the 
plan  of  an  incorporated  town  by  a  speoifled 
number,  to  l>e  sold,  it  is  difficult  to  conceive 
what  warrant  there  would  be  for  saying  that 
only  part  of  such  lot  was  intended  to  be  sold. 

Every  one  knows  that  it  is  very  common- 
ly, if  not  universally,  the  case  that  incorpo- 
rated towns  are  divided  into  lots,  and  desig- 
nated by  numbers  on  the  plans  of  such  towns 
for  the  very  purpose  of  identifying  the  same; 
and  it  seems  to  us  too  clear  to  admit  of  ques- 
tion that  when  the  court  orders  a  sale  of  a 
lot,  more  especially  all  of  a  lot,  designated  by 
Its  number,  it  must  be  regarded  as  ordering 
the  sale  of  the  entire  lot,  and  not  a  part  of  it, 
unless  there  is  something  to  indicate  that  the 
intention  was  to  sell  only  a  part.    There  is 
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certainly  nothing  whatever  in  the  description 
of  the  mortgaged  premises,  as  set  forth  in 
the  Judguient  of  fbreclosure  in  this  case,  in- 
dicating any  such  intention.  The  language 
in  the  concluding  part  of  the  description — 
"whereon  is  situated  the  two-story  building 
formerly  used  and  occupied  by  W.  C.  Gerald 
as  a  store-house" — ^is  wholly  insufficient  for 
that  purpose.  There  is  nothing  more  com- 
mon tluui  to  find  in  the  description  of  real 
estate  conveyed  similar  superadded  words, — 
as,  for  instance,  the  tract  of  land  whereon 
the  dwelling-house  of  the  grantor  or  the  de- 
fendant in  execution  is  situated, — which,  so 
tar  as  we  know,  were  never  held  sufficient 
to  confine  the  estate  conveyed  to  that  portion 
of  the  land  actually  covered  by  such  dwell- 
ing-house itself  or  its  appurtenances.  In- 
deed, thecaseof  Bratton  v.  Clawson,  SStrob. 
127,  shows  that  the  rule  is  exactly  the  other 
way,  and  that,  where  land  is  descril>ed  in  a 
conveyance  by  certain  definite  boundaries, 
the  further  description  of  it  as  "the  land  on 
which  the  defendant  resided"  Is  merely  in- 
cidental and  may  be  rejected.  The  present 
case  is  much  stronger  than  that,  for  the  ques- 
tion there  was  whether  the  gin-bouse  of  the 
defendant  in  execution  had  been  sold  by  the 
sheriff,  and.  as  it  appeared  that  the  gin-house 
was  located  upon  a  piece  of  land  which  did 
not  form  originally  a  part  of  the  tract  upon 
which  the  defendant  resided,  but  had  been 
subsequently  bought  for  the  purpose  of  erect- 
ing the  gin-house,  it  was  contended  that  that 
portion  of  the  description — "the  defendant's 
land,  whereon  he  resides" — limited  the  land 
sold  to  the  tract  on  which  the  defendant's 
dwelling-house  was  located,  and  did  not  in- 
clude the  piece  of  land  on  which  the  gin- 
bouse  stood.  But  as  the  sheriff's  deed,  fol- 
lowing the  levy,  specified  boundaries  which 
included  the  gin-house,  the  court  held  other- 
wise, as  above  indicated.  Fbost,  J.,  in  de- 
livering the  opinion  of  the  court,  used  this 
language:  "But  the  deed  is  conclusive  evi- 
dence of  the  plaintiff's  right  to  the  gin-house. 
It  does  not  present  a  case  of  latent  ambigu- 
ity, which  parol  evidence  may  be  received  to 
explain.  The  description  of  the  land,  which 
aeems  certain,  and  without  ambiguity  for 
anything  appearing  on  the  face  of  the  deedi 
is  not  rendered  uncertain  by  extrinsic  facts. 
The  land  is  identified  by  the  lx>undaries  men- 
tioned in  tne  deed.  If  tlie  deed  had  con- 
tained no  other  description  of  the  land  than 
as  that  on  which  Strait  resided,  parol  evi- 
dence would  have  been  proper  to  locate  and 
show  its  extent.  But  when  it  is  designated 
with  certainty,  by  definite  boundaries,  the 
further  description  of  It  as  'the  land  on 
which  Strait  resided'  is  merely  incidental, 
and  may  be  rejected.  On  this  subject  the 
rule  laid  down  in  Sheppard's  Touchstone  is 
•  that,  when  there  is  in  the  first  place  a  suffi- 
cient certainty  and  demonstration,  and  an 
additional  term  of  description,  which  fails 
In  point  of  accuracy,  it  ahail  be  rejected  as 
surplusage.'  Visible  marked  lines  and  nat- 
ural objects  present  the  greatest  certainty. 


Theae  do.  In  effect,  enter  into  a  de^criptloB 
by  boundiaries." 

That  case,  as  we  have  said,  is  much  wealt- 
er  than  ttie  present;  for  there  the  superadded 
words  of  description— the  land  on  which 
Straight  resided — tended  to  so  limit  the  thing 
conveyed  as  not  to  include  the  gin-bouse, 
while  here  the  superadded  words — "  whereon 
is  situated  the  two-story  building  formerly 
used  and  occupied  by  W.  C.  Gerald  as  a  store- 
house"— Imve  no  such  tendency,  but.  on  the 
contrary,  are  entirely  consistent  with  the 
preceding  and  mora  definite  terms  of  descrip- 
tion; for  it  is  conceded  that  the  said  store- 
house is  in  fact  situated  on  lot  No.  733, 
which,  iMing  described  as  a  lot  known  and 
designated  on  the  plan  of  the  town,  is  quite 
as  specific  and  certain  as  if  the  plan  or  plat 
had  been  annexed,  instead  of  referred  to 
merely,  and  there  is  nothing  in  the  superadd- 
ed words  at  all  inconsistent  with  the  pre- 
vious and  more  precise  description,  and  there- 
fore nothing  to  qualify  or  limit  such  previous 
description.  If  the  intention  had  been  to 
limit  the  property  mortgaged  and  the  prem- 
ises ordered  to  be  sold  to  that  portion  of  the 
lot  No.  733  which  was  covered  by  the  store- 
house mentioned,  it  would  have  been  very 
easy  and  most  natural  to  say  so.  But  such 
is  not  the  language  used,  und,  on  the  con- 
trary, the  language  is  "all"  that  parcel  of 
land  known  as  lot  No.  733;  and  we  do  not 
see  how  thera  can  be  a  doubt  that  the  inten- 
tion was  to  embrace  the  entire  lot.  and  not  a 
part  of  it  merely.  We  do  not  see  how  the 
facts  stated  in  the  return,  that  there  were 
two  other  store-houses  located  on  the  same 
lot,  one  of  which  had  l>een  made  the  subject 
of  a  previous  mortgage,  can  affect  the  ques- 
tion. It  is  conceded  tliat  W.  0.  Crerald  was 
originally  the  owner  of  the  entire  lot  known 
as  "No.  733,"  including  the  three  store- 
houses mentioned,  and  as  such  he  had  the 
right  to  mortgage  either  the  whole  or  any 
part  of  the  lot,  and  what  his  intentions  were 
in  regard  to  a  given  mortgage  must  be  deter- 
mined by  the  terms  he  has  used  in  such 
mortgage.  Here  we  have  a  mortgage  in 
which  such  terms  ara  used  as  conclusively 
show  that  his  intention  was  to  mortgage  the 
entire  lot,  and  not  a  part  of  it  merely;  and  if 
Witte  or  Witte  Bros,  held  a  senior  mortgage 
upon  a  portion  of  the  lot  covered  by  one  of 
the  stores,  they,  being  parties  to  the  action 
for  foreclosure,  should  have  then  set  up  such 
mortgage,  and,  having  failed  so  to  do,  it  is 
too  late  for  them  to  do  so  now.  Indeed,  we 
do  not  understand  from  the  return  that  any 
such  claim  is  now  set  up.  as  the  respondent 
manifestly  bases  his  right  to  the  possession 
of  that  portion  of  the  lot  wMch  he  has  re- 
fused to  surrender  upon  his  purchase  at  sher- 
iff's sale  under  judgments  junior  to  the  mort- 
gage under  which  appellant  claims.  We 
suppose,  therefore,  that  the  statement  in  the 
rotum  in  regard  to  the  senior  mortgage  on 
one  of  the  store-bouses  located  on  the  lot  was 
made  merely  to  show  that  the  original  own- 
er, W.  C.  Gerald,  liad  on  a  previons  occasion 
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mortgaged  only  a  part  of  the  land.  Assum- 
ing that  to  be  so,  the  fact  that  the  original 
owner  had  U|)on  one  occasion  given  a  mort- 
gage on  a  part  of  the  lot  certainly  has  no 
tendency  whatever  to  show  that  in  making 
the  inortgage  under  which  appellant  claims 
he  did  not  intend.to  embrace  tlie  whole  of  the 
lot.  That  must  be  determined  by  an  exam- 
ination of  the  terms  of  the  mortgage,  whioh, 
as  we  have  seen,  conclnslvcly  show  an  in- 
tention to  include  the  whole  of  the  lot,  and 
not  by  what  the  mortgagor  may  have  dono 
on  a  previous  occasion.  It  seems  to  us, 
therefore,  that  so  much  of  the  several  grounds 
of  appeal  as  impute  error  to  the  circuit  judge 
in  refusing  to  hold  that  appellant  was  enti- 
tled to  the  possession  of  the  entire  lot  known 
and  designated  on  the  plan  of  the  town  of 
Camden  as  "Lot  No.  788."  the  limits  of  which 
were  clearly  and  indisputably  defined,  must 
be  sustained. 

It  is  urged,  however,  that  the  return 
raised  a  question  of  title  to  real  estate  which 
could  not  be  determined  on  a  rule  to  show 
cause,  and  it  was  upon  this  ground  that  the 
circuit  judge  acted  in  discharging  the  rule. 
In  this  we  think  there  was  error.  The  re- 
turn does  not,  and  coald  not,  set  up  any 
claim  of  title  paramount  to  the  mortgage  un- 
der which  appellant  claims.  The  respond- 
ent, having  been  a  party  to  the  proceedings 
to  foreclose  that  mortgage,  is,  of  course,  bound 
by  the  judgment  therein;' and  the  only  ques- 
tion now  is,  what  was  that  judgment?  and 
that  must  be  determined  by  Its  terms.  Or, 
to  be  more  precise,  the  only  question  Is,  what 
property  was  ordered  to  be  sold  by  that  Judg- 
ment, and  what  was  sold  under  that  judg- 
ment? The  return  does  not  raise  any  issue 
of  fact  in  reference  to  this,  and  could  not  well 
do  so,  but  simply  claims  that,  under  a 
proper  construction  of  the  terms  of  that  por- 
tion of  the  judgment  in  wbieli  the  property 
ordered  to  be  sold  is  described,  only  a  part, 
and  not  the  whole,  of  the  lot  was  entered  to 
be  sold.  We  are  unable  todiscover  anything 
in  the  return  which  can  be  regarded  as  rais- 
ing an  issue  of  title  to  real  estate.  It  does 
not  even  raise  the  question,  whicii  for  the 
flrst  time  was  raised  in  argument  here,  as  an 
additional  ground  upon  wliich  the  order  dis- 
charging the  role  might  be  sostalned,  though 
no  notice  of  such  additional  ground,  as  re- 
quired by  the  proper  practice,  was  given,  to- 
wit:  That  the  court  has  no  power,  under  a 
mie  to  show  eause,  to  zequire  a  person  in 
poeseaaion  of  mortgaged  premises  to  surren- 
der the  possession  to  the  purchaser  at  a  foie- 
elosuie  sale,  where  the  person  in  possession 
was  a  par^  to  the  action  for  foreclosure. 
And  even  if  such  position  bad  been  properly 
taken  we  do  not  see  how,  under  the  case  of 
Trenhcdm  v.  Wilson,  18  S.  C.  174.  it  could 
have  been  snstalned;  for  there  it  was  held 
that  a  purchaser  <rf  the  mortgaged  premises, 
at  a  forecloaun  sale,  oould,  by  rule  to  show 
cause,  require  the  widow  of  the  mortgagor 
to  surrender  the  possession  to  him,  although 
she  was  in  possession,  claiming  that  the  s^e 


wag  invalid;  that  she  had  a  valid  claim  of 
dower  in  the  premises;  and  that  her  right  to 
retain  possession  could  not  be  determined  un- 
der a  rule  to  show  cause.  Indeed,  as  was 
said  by  that  eminent  jurist.  Chancellor  IC^nt, 
in  Kershaw' V.  Thompson,  4  Johns.  Ch.  612: 
"It  does  not  appear  to  consist  with  sound 
principle  that  tlie  court,  whioh  has  exclusive 
authority  to  foreclose  the  equity. of  redemp- 
tion of  a  mortgagor,  and  can  call  all  the  pair- 
ties  in  interest  before  it,  and  decree  a  sale  of 
the  mortgaged  premises,  should  not  be  able 
even,  to  put  tlie  purchaser  into  possession 
against  one  of  the  very  parties  to  the  suit, 
and  who  is  bound  by  the  decree."  In  the 
comparatively  recent  case  of  Le  Conte  v.  Ir- 
win, 28  8.  C.  106,  the  propriety  of  h  proceed- 
ing by  a  rule  to  show  cause,  in  a  case  like 
this,  is  recognized.  In  fact,  if  a  mortgagor, 
or  a  purchaser  from  him,  wh6  is  a  party 
to  the  action  for  foreclosure,  should  be  per- 
mitted to  force  a  purchaser  at  th^  sale  under 
the  judgment  of  foreclosure  to  an  action  of 
ejectment  to  recover  possession  of  the  mort- 
gaged premises  by  surrendering  suoli  portion 
of  the  mortg^ed  premises  as  he  may  see  fit, 
and  retaining  the  balance  under  a  claim  that 
such  balance  was  not  covered  by  the  mort- 
gage, it  is  very  manifest  that  the  value  of 
that  class  of  securities  would  be  very  much 
impaired,  and  tedious,  expensive,  and  un- 
necessary litigation  encouraged.  It  seems 
to  us  that,  where  a  mortgagor  or  liis  v«idee, 
who  is  a  party  to  the  action  for  foreclosure, 
in  good  faith,  desires  to  contest  the  amount 
of  property  covered  by  the  mortgage,  the 
proper  time  to  raise  such  question  is  before 
the  judgment  of  foreclosure  is  obtained,  and 
not  afterwards,  when  he  is  ruled  to  show 
cause  why  he  should  nut  surrender  posses- 
sion to  the  piircfiaser,  though  it  may  be  pos- 
siUe  that  cases  may  arise  in  which  such  ques- 
tion may  afterwaids  be  raised.  But  in  this 
case  it  is  sufficient  for  us  to  say  that  the  re- 
turn in  this  case,  resting,  as  it  does,  solely 
upon  the  ground  that  the  portion  of  the  lot 
which  respondent  refuses  to  surrender  was 
not  embiaoed  in  the  order  of  sale,  when  we 
think  it  cleariy  is  so  included,  raises  no  ques- 
tion of  title  to  real  estate,  and  that  the  dr- 
coit  judge  erred  in  ruling  otherwise. 

As  intimated  atwve,  the  respondent,  in  the 
argument  here,  has  nndertatien  to  sustain 
the  order  appealed  from  upon  another  ground 
than  that  upon  which  it  was  placed  by  the 
circuit  judge,  which,  so  far  as  appears,  was 
not  taken  in  the  court  b^ow.  While  it  is 
entirely  competent  for  the  respondent  to  do 
this,  provided  proper  notice  be  given  accord- 
ing to  the  practice  prescribed  in  Weinges  v. 
C^,  16  S.  C  44,  and  other  oases  to  the  same 
effect,  yet  where,  as  in  this  case,  no  such  no- 
tice is  given,  the  question  thus  raised  is  not 
properly  before  ns,  and  according  to  strict 
practice  would  not  be  considered.  But  in- 
asmuch as  the  question  raised  is  an  impor- 
tant one,  and  is  rested  upon  a  misconcep- 
tion of  the  former  decision  of  this  court, 
upon  another  branch  of  this  same  case,  (Oer- 
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aid  T.  Gerald,  ante.  274,)  we  will  ex  gratia 
consider  it.  The  point  raised  is  that  under 
section  805  a  judgment  for  the  delivery  of 
real  or  personal  property  can  be  enforced 
only  by  execution,  and  not  by  attachment 
following  upon  a  rule  to  show  cause,  and  it 
is  supposed  that,  in  the  former  decision  just 
alluded  to,  this  court  held  that  a  judgment 
of  foreclosure  was  a  judgment  for  the  deliv- 
ery of  real  property,  and  heuce  that  a  judg- 
ment in  a  case  like  this  cannot  be  enforced 
by  attachment,  but  can  only  be  enforced  by 
execution.  Aside  from  the  fact  that  this 
question  has  already  been  expressly  decided 
in  the  case  of  Trenholm  v.  Wilson,  supra, 
and  that  the  proceeding  by  rule  to  show 
cause  was  plainly  recognized  in  Le  Conte  v. 
Irwin,  supra,  it  seems  to  us  that  the  same 
result  would  be  reached,  even  were  the  ques- 
tion still  an  open  one.  Without  stopping 
now  to  consider  whether  a  judgment  for  the 
delivery  of  real  property  can  only  be  enforced 
by  execution,  inasmuch  as  the  language  of 
the  section  is  permissive,  —  "may  be  en- 
forced,"— and  not  imperative,  it  is  sufficient 
for  us  to  say  that  we  do  not  regard  a  judg- 
ment of  foreclosure  and  sale  of  mortgaged 
premises  as  a  judgment  for  the  delivery  of 
real  property,  but,  on  the  contrary,  is  a  judg- 
ment for  the  sale  of  such  property,  unless 
the  debt  is  paid  witliin  a  prescribed  time. 
When  the  sale  has  been  made,  and  the  per- 
son in  possession,  if  a  party  to  the  proceed- 
ing, refuses  to  surrender  the  same  to  the 
purchaser,  the  court,  by  virtue  of  its  inher- 
ent power  to  enforce  obedience  to  its  man- 
dates, requires  such  person  to  complete  the 
sale — the  thing  adjudged  to  be  done — by  sur- 
rendering possession  of  the  thing  sold.  This 
is  a  very  different  thing  from  a  judgment 
for  the  delivery  of  real  or  personal  property 
frdm  one  person  to  another.  The  court,  hav- 
ing all  the  parties  in  interest  before  it,  and 
liaving  power  to  order  a  sale  of  all  of  such 
interests,  and  having  made  such  order,  must 
necessarily  have  the  power  to  carry  its  or- 
der into  full  effect,  by  requiring  the  party  in 
possession  to  surrender  the  same  to  one 
whom  the  court  has  invited  to  buy.  It  Is  a 
mistake  to  suppose  that,  in  the  former  de- 
cision, it  was  held  that  a  judgment  of  fore- 
closure was  a  judgment  for  the  delivery  of 
the  mortgaged  property.  The  question  in 
that  branch  of  the  case  was  whether  this 
same  respondent  could  be  made  liable  on  an 
undertaking  into  which  he  bad  entered,  for 
the  purpose  of  staying  the  sale  under  the 
judgment  for  foreclosure,  pending  Uie  appeal 
from  such  judgment,  whereby  he  had  under^ 
taken  to  pay  the  value  of  the  use  and  occu- 
pation of  the  mortgaged  premises  pending 
such  appeal;  and  it  was  then  argued  by  the 
present  respondent  that  a  judgment  for  fore- 
closure was  not  a  judgment  for  the  delivery 
of  real  property,  and  therefore,  under  sec- 
tion 852  of  the  Code,  it  was  not  a  case  in 
wbleb  sueb  an  undertaJcIng  could  be  required. 


But  this  court  held  that  the  provision  in 
that  section  for  the  giving  of  an  nndertaking 
was  not  confined  to  cases  in  which  the  judg- 
ment was  for  a  delivery  of  real  property,  but 
embraced  also  cases  in  which  the  jndgmeot 
was  for  a  sale  of  such  property,  and  thdt,  a 
judgment  for  foreclosure  being  a  judgment 
for  the  sale  of  real  property,  the  case  fell 
within  the  provisions  of  the  section,  and  the 
undertaking  was  properly  required.  In  that 
case  the  court,  after  quoting  the  language 
used  in  section  352,  said:  "This  language 
shows  that  the  intention  was  to  embrace  ap- 
peals from  judgments  of  foreclosure,  for  that 
is  a  judgment  directing  the  sale  of  real  prop- 
erty, and  the  language  of  the  section  (if  the 
judgment  appealed  from  direct  the  sale  or 
delivery  of  possession  of  real  property)  plainly 
indicates  the  intention  to  embrace  two  classes 
of  judgments, — ^those  which  direct  a  sale,  as 
well  as  those  which  direct  delivery  of  posses- 
sion." This  shows  very  clearly  that  tbe 
court  did  not  then  decide  tliat  a  judgment  of 
foreclosure  was  a  judgment  for  tbe  deliveiy 
of  real  property,  but  was  a  judgment  for  the 
sale  of  such  property.  A  judgment  of  fore- 
closure does  not  entitle  the  party  in  whose 
favor  it  is  reudered  to  demand  the  delivery 
of  any  real  property,  but  only  entitles  him  to 
have  a  sale  thereof  made.  After  the  sale  has 
been  made  by  the  order  of  tbe  court,  the  pur- 
chaser then  becomes  entitled  to  the  aid  of  the 
court  in  obtaining  possession  of  that  which 
the  court  has  order^  to  be  sold,  where  such 
possession  is  withheld  by  a  person  who  was 
a  party  to  the  proceedings  under  which  the 
sale  was  made.  It  seems  to  us,  therefore, 
that,  in  any  view  of  the  case,  tbe  circuit 
judge  erred  in  discharging  the  rule.  Tbe 
judgment  of  this  court  is  that  the  order  ap- 
pealed from  be  reversed,  and  that  the  case 
be  remanded  to  the  circuit  court  for  such 
further  proceedings  as  may  be  necessary  to 
carry  out  the  views  herein  announced. 

SiHFSON,  0.  J.,  concurs. 

MoCtoWAN,  J.,  (dUtenting.)  It  is  mani- 
fest that  the  description  of  the  property  mort- 
gaged was  not  set  out  with  care  and  particu- 
larity. There  were  three  stores  on  lot  Ko. 
12&,  in  tbe  plan  of  the  town,  all  belonginir 
to  the  same  person,  but  used  entirely  sepaiate 
from  each  other.  Without  going  into  the 
argument,  I  incline  to  think  that  the  whole 
lot  in  the  plan  was  referred  to  merely  to  in- 
dicate the  general  locality  of  the  property 
mortgaged,  and  that  the  parties  intended  to 
place  under  the  mortgage  only  so  much  of 
that  lot  as  belonged  to  the  separate  lot 
"  whereon  is  situated  the  two-story  building 
formerly  used  and  occupied  by  W.  G.  Gerald 
as  a  store-house;"  or,  at  least,  there  is  so 
much  doubt  about  it  that,  in  the  interest  of 
justice,  the  parties  should  have  an  opiior- 
tunity  to  try  the  question  in  an  issue  tiamed 
for  that  purpose. 
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(31  s.  c.  ttt)  _  ^    . 

Andbbson  tt  dl.  V.  BTraxBB  et  m. 

iaupreme  Vowrt  of  South  CaroVna.  July  1, 188fc) 

Tbu8t»— PnBcaisB  bt  TBOgnB— Wili*. 

1.  The  executor  of  a  will,  in  which  he  was  hlm- 
wM  a  legatee,  and  who  was  the  trustee  of  oertain 
other  legatees,  became  the  purchaser  of  lands  sold 
by  him  under  an  order  of  court  to  pay  the  debts  of 
the  estate.    It  appeared  that  he  was  a  limxa  Ade 

Surchaser,  that  there  was  no  cblUing,  oomblna- 
ion,  or  conspiracy,  and  that  he  paid  the  highest 
price  the  land  would  bring.  Held,  that  these 
facts  did  not  show  the  relation  of  vendor  and  ven- 
dee on  the  part  of  the  trustee,  and  that  the  rule 
that  the  cestui  que  trust  may  at  his  option  abide 
1^  or  set  aside  a  purchase  made  by  the  trustee  is 
not  applicable. 

2.  Where  in  the  body  of  a  will  authority  is  given 
the  executor  to  sell  certain  lands,  and  in  codicils 
to  the  will  the  lands  are  given  to  different  legatees 
from  those  first  named,  without  revoking  In  ex- 
press terms  the  authority  to  sell,  that  authority 
remains  and  must  control,  unless  suspended  or  va- 
cated for  cause  by  the  court. 

8.  Where  testatrix  directs  in  her  will  the  divis- 
ion of  lands  in  certain  proportions  among  her  chil- 
dren, and  gives  her  executor  full  power  to  sell  the 
whole  or  any  part,  and  on  such  terms  as  he  may 
deem  best  to  carry  out  the  terms  of  her  bequest,  it 
Is  discretionary  with  him  to  divide  the  land  by 
partition  in  kind  or  by  sale. 

Croas*appeal8  from  common  pleas  circuit 
court  of  Aiken  county;  Fraser,  Judge. 

W.  T.  Gary,  for  plaintiffs.  Henderton 
Bros.,  for  defendants. 

Simpson,  C.  J.  Setb  Butler,  late  of  Aiken 
county,  died  in  1876.  He  left  a  will,  with 
codicils,  in  which  be  disposed  of  bis  estate, 
consisting  almost  entirely  of  two  tracts  of 
land, — one  known  as  the  "  Welborn  Tract, " — 
in  certain  proportions.  tohiscliildreu,to-wit, 
Anna*  K.  Shaw,  Lucinda  Lanham,  to  Mary 
Ann  Anderson,  and  her  children,  (the  plain- 
tlfis.)  and  to  the  defendant  A.  Pickens  But- 
ler, who  was  appointed  executor  and  also 
trustee  of  bis  sisters,  Mrs.  Lanham  and  Mrs. 
Anderson.  The  estate  of  the  testator  being 
somewhat  involved  in  debt,  the  executor,  A. 
F.  Butler,  instituted  proceedings  in  the  pn> 
bate  court  with  all  necessary  parties  to  sell 
the  lands  to  pay  debts  and  for  partition, 
which  resulted  in  an  order  of  sale  at  public 
outcry,  at  which  sale  the  said  executor.  A. 
P.  Butler,  became  the  purchaser  of  the  Wel- 
born tract  at  the  price  of  •I.IOO.  receiving  a 
deed  from  the  probate  judge.  The  other  tract 
was  l)oiight  at  same  sale  by  one  John  A. 
Bntler.  About  this  last  tract,  however,  there 
is  no  contest,  and  it  may  be  dismissed  with- 
out further  reidark.  Mrs.  Catherine  M.  But- 
ler, the  widow  of  the  above-mentioned  Seth 
Bntler,  died  in  1880,  possessed  of  a  certain 

tract  of  land  containing  some acres, 

known  as  the  "Bed  House  Tract."  and  some 
household  furniture.  She  also  left  a  will, 
with  several  codicils  thereto  attached.  Under 
this  will  and  codicils  the  plaintiff  Mrs.  An- 
derson and  her  children  and  the  defendant 
A.  P.  Butler  were  the  devisees,  to-wit,  one- 
half  to  A.  P.  Butler,  and  the  other  half  to 
Mrs.  Anderson  and  her  children,  as  will  be 
seen  from  said  will,  copy  of  which  will  be 
found  in  the  case,  and  reported  herewith. 
The  defendant  A.  P.  Butler  was  appointed 


executor  with  full  power  and  authority  to 
sell  the  whole  or  any  part  of  the  tract  of  Und 
devised,  to-wit,  tbe  Bed  House  tract,  in  such 
way,  and  upon  such  terms,  as  to  him  might 
seem  best  to  carry  out  the  directions  and  pro- 
visions of  the  will.  The  executor,  A.  P. 
Butler,  has  been  in  possession  of  tbe  Red 
House  place  since  tbe  death  of  his  mother, 
and  Mrs.  Anderson  has  been  in  possession  of 
the  Welborn  tract,  mentioned  above,  with 
some  negotiations  going  on  for  an  exchange 
of  the  Welborn  place  to  Mrs.  Anderson  for 
her  iuterest  in  tbe  Bed  House  place.  These 
negotiations,  however,  having  failed,  in  Oc- 
tober. 1884,  A.  P.  Butler  advertised  the  Bed 
House  place  for  sale,  by  virtue  of  the  power 
which  he  supposed  he  had  under  the  will  of 
his  mother,  for  cash,  whereupon  the  suit  be- 
low was  commenceil,  praying  an  injunction 
restraining  the  said  A.  P.  Butler  from  sell- 
ing the  said  land,  and  that  it  be  partitioned 
by  metes  and  bounds.  Also  for  an  account- 
ing by  said  A.  P.  Butler  as  executor  of  both 
tbe  wills  mentioned  above,  and  as  trustee  of 
the  said  Mrs.  Anderson,  and  also  for  vacat- 
ing the  sale  of  tbe  Welborn  place  to  the  said 
A.  P.  Butler  at  the  probate  court  sale,  supra. 
and  for  the  partition  of  the  same,  the  said 
sale  being  alleged  as  beyond  the  jurisdiction 
of  tbe  probate  court;  or  in  any  event  that 
the  said  A.  P.  Butler  be  required  to  account 
for  tbe  same  at  its  true  value,  it  having  been 
alleged  in  tbe  complaint  that  it  was  bought 
by  the  said  A.  P.  Butler  at  an  under-price  in 
consequence  of  the  bidding  being  chilled  by 
the  said  A.  P.  Butler,  etc.  There  was  also 
certain  stock  in  the  Georgia  Railroad  involved 
in  the  controversy  originally,  but  this  has 
l>een  settled  between  the  parties,  and  there- 
fore needs  no  further  mention  here.  A  tem- 
porary injunction  was  obtained,  restraining 
the  sale  of  the  Red  House  place,  and  finally 
tbe  case  came  up  for  bearing  before  his 
honor,  T.  B.  Eraser,  who  pronounced  tbe 
following  decree,  from  which  l)oth  parties 
appealed,  upon  exceptions  attached: 
"Judge  Eraser's  Decree. 
"This  case  was  beard  by  me  at  tbe  term  of 
tbe  court  held  in  September  and  October,  1888. 
It  was  heard  on  tbe  pleadings  and  testimony 
taken  in  open  court,  and  on  argument  of 
counsel.  I  have  given  to  this  unfortunate 
case  mature  consideration,  and  I  think  it 
better  to  announce  my  conclusions  without 
entering  into  the  reasons  for  them.  I  am 
satisfied  that  it  is  at  tbe  option  of  the  oestut 
que  trugt  to  abide'  by  or  set  aside  a  purchase 
made  by  tbe  trustee.  While,  therefore,  I  am 
satisfied  that  the  purchase  was  made,  by  the 
trustee,  of  the  Welborn  place,  in  good  faith, 
and  at  the  highest  price  it  would  bring,  and 
even  in  competition  with  parties  interested, 
there  must  be  a  resale  of  the  interest  of 
Mrs.  Anderson,  (who  alone  contests  tbe  sale,) 
tbe  oeatui  que  trust  for  life,  and  of  those  in 
remainder  after  her  death  as  to  her  share,  if 
it  will  bring  more  than  it  sold  for  at  the  sale 
under  the  judgment  of  the  probate  judge. 
The  power  of  sale  given  to  the  executor  and 
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trastee  nnder  tbe  will  of  Mrs.  Butler  is  one 
CMC  those  administrative  powers  which  is  in 
some  sense  discretionary,  but  is  at  the  same 
time  ■  power  coupled  with  a  trast,  and 
within  the  control  of  the  court.  2  Ferry, 
Trusts,  §  508.  Green  v.  McBeth,  12  Bich. 
£q.  254,  does  not  apply,  as  tbe  power  was 
more  .than  a  mere  power  of  sale.  There  is 
notliing  in  tbe  testimony  before  me  which  I 
tbinlc  would  render  an  interference  with  the 
court  in  the  exercise  of  the  power  of  sale 
of  the  •  Bed  House '  place,  except  that  there 
would  be  complications  attending  a  sale  made 
by  the  trustee,  in  a  case  where  he  is  entitled 
to  one-half  of  the  proceeds  of  sale,  and  tbe 
eestuia  que  trustent  are  entitled  to  the  other 
half,  if  he  should  desire  to  become  a  pur- 
chaser  at  the  sale.  I  have  carefully  consid- 
ered the  testimony  as  to  the  expediency  of 
making  a  partition  in  kind  of  the  'Red 
House  place.  There  can  be  no  question 
that  a  surveyor  can  cut  into  two  or  more 
parcels,  but  I  am  satisfied  tliat  this  cannot 
be  done  without  injury  to  some  one  or  other 
of  the  parties  interested.  I  am  satisfied  that 
Mrs.  Anderson  is  entitled  to  a  transfer  to 
herself  of  the  seventeen  shares  of  the  capital 
stock  of  the  Georgia  Railroad  and  Banking 
Company,  there  being  no  remainders  after 
her  death,  and  no  restriction  on  the  trust  as 
to  the  manner  of  its  use,  they  being  held  by 
the  trustee  simply  as  trustee  for  her.  Lewin, 
Trusts,  598.  It  may  be  desirable  to  wind 
up  this  trust  so  far  as  the  present  trustee  is 
concerned,  and  therefore  an  accounting  will 
be  ordered.  It  is  therefore  ordered  and  ad- 
judged that  the  master  of  Aiken  county, 
after  due  advertisement,  do  sell  at  the  usual 
place  of  sale,  on  sales-day  in  March  next,  or 
on  some  subsequent  sales-day,  the  interest  of 
the  trust-estate  of  Mrs.  Mary  Ann  Anderson 
in  the  said  Welt>orn  tract,  being  (})  one-third 
of  (11-12)  eleven-twelfths  thereof,  at  a  price 
not  less  than  (})  one-third  of  (11-12)  eleven- 
twelfths  of  eleven  hundred  dollars,  to  the 
highest  bidder  for  cash,  and,  in  tbe  event 
there  shall  not  be  so  much  bid,  therefore  tbe 
master  shall  withdraw  tbe  same  from  sale, 
and  the  said  A.  P.  Butler  shall  have  le^ve 
to  apply  to  the  court  for  an  order  confirming 
his  title  thereto,  under  the  sale  heretofore 
made.  It  is  also  ordered  and  adjudged  that 
the  said  master,  after  due  advertisement,  do 
sell  at  the  usual  place  of  sale  on  sales<lay  in 
March  next,  or  on  some  subaequent  sales- 
day,  the '  Beid  House '  place,  for  one-half  cash 
and  the  balance  on  a  credit  of  one  year,  with 
interest  from  the  day  of  sale;  the  credit  por- 
tion to  be  secured  by  a  bond  of  the  purchaser 
and  a  mortgage  of  the  premises.  It  is  or- 
dered that  at  the  above  ordered  sales  either 
Mrs.  Anderson  or  the  trustee  and  executor, 
A.  Pickens  Butler,  or  any  other  party  to 
this  action,  have  leave  to  become  a  purchaser. 
It  is  further  ordered  that  A.  Pickens  Butler 
do  account  before  the  master  for  his  actings 
and  doings  as  executor  of  tbe  last  will  and 
testament  of  Seth  Butler,  and  as  executor  of 
the  last  will  and  testament  of  Mrs.  Catherine 


M.  Butler,  and  as  trustee  for  Mrs.  Mary  Ana 
Anderson,  under  tbe  said  wills  of  Seth  But- 
ler and  Oatberine  M.  BuUer.  In  said  ac- 
counting the  master  is  directed  to  take  aa 
account  of  the  value  of  the  use  and  occupa- 
tion and  timber  and  wood  cut  from  the  Wei* 
born  place  by,  or  by  the  direction  of,  Mrs. 
Mary  Ann  Aiiderson,  since  the  purchase  of 
the  same  by  A.  Pickens  Butler  at  the  sale 
under  the  decree  of  the  probate  court  referred 
to  in  the  proceedings.  The  master  will  also 
take  an  account  of  the  use  and  occupation  of 
tbe  Bed  House  place  by  A.  Pickens  Butler 
since  be  took  charge  of  the  same  as  executor, 
and  of  any  improvements  made  by  him  on 
said  Red  House  place;  the  question  as  to  bis 
right  to  be  refunded  tbe  amount  therein  re- 
served until  the  coming  in  of  the  report  show- 
ing the  character  and  value  of  such  improve- 
ments. 

"I  do  not  find  in  this  case  sufficient  facts 
to  warrant  the  court  in  charging  the  trustee 
and  executor  with  the  costs  of  this  proceed- 
ing; and  it  is  difficult  to  separate  the  cost 
attending  the  litigation  about  the  "Welbom 
place  from  those  attending  the  question  as 
to  the  sale  or  partition  of  tbe  'Bed  House' 
place,  as  most  of  the  witnesses  were  examined 
in  reference  to  both  places.  It  is  therefore 
ordered  that  one-third  of  the  costs  up  to  date 
be  paid  out  of  the  interest  of  tbe  trust-estate 
in  the  '  Welbom '  place,  and  the  remaining 
two-thirds  paid  out  of  the  proceeds  of  the 
sale  of  the  •  Red  House '  place;  this  order  to 
include  all  costs  up  to  this  date,  and  the  costs 
and  expenses  of  the  sales  made  under  this 
order.  All  questions  raised  l^  tbe  pleadings 
and  not  herein  passed  upcm,  and  all  ques- 
tions as  to  costs  not  herein  provided  for,  are 
reserved  for  the  future  order  of  the  court. 
Parties  may  apply  at  the  foot  of  this  decree 
for  any  orders  necessary  to  carrying  out  tbe 
same.  It  is  further  ordered  that  on  or  be- 
fore the  15th  day  of  February  next  the  said 
A.  Pickens  Butler,  trustee,  do  transfer  in 
writing.  In  proper  form,  to  Mrs.  Mary  Ann 
Anderson,  the  said  seventeen  (17)  shares  of 
the  capital  stock  of  the  Georgia  Railroad  and 
Banking  Company,  to  be  held  by  her  in  her 
own  right,  and  for  her  own  use. 

"T.  B.  Pbaser.  Presiding  Judge." 

••7th  January,  1888.". 

"Defendants'  Bxoeftions. 

"Please  to  take  notice  that  the  defendant 
A.  Pickens  Butler,  as  executor,  and  in  bis 
own  right,  excepts  to  tbe  decree  of  bis  honcv, 
Judge  Fraser,  dated  the  7th  January,  1888, 
and  will  appeal  therefrom  to  the  supreme 
court  of  this  state,  and  ask  areversal  thereof 
on  the  following  grounds:  (1)  Because  it  is 
submitted  that  bis  honor  erred  in  ordering  a 
resale  of  the  Welbom  place  in  any  event, 
and  especially  as  be  found  that  said  A.  Pick- 
ens Butler  had  purchased  it  •  in  good  faith, 
and  at  the  highest  price  it  would  bring.'  (2) 
Because  it  is  submitted  be  erred  in  ordering 
the  Red  House  place  to  be  sold  by  the  mas- 
ter, whereas  he  should  have  permitted  the 
executor  to  sell  tbe  same  under  tbe  plain 
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powers  given  him  by  hfa  testatrix,  Mrs.  Cath- 
erine M.  fiutler.  (3)  Because  it  is  submitted 
tliat  he  erred  in  ordering  any  accounting  by 
this  defendant  as  trustee  or  execator,  and 
Instead  thereof  should  have  dismissed  the 
complaint.  (4)  Because  it  is  submitted  that 
he  erred  in  ordering  this  defendant  to  trans- 
fer to  Mrs.  Anderson  the  Georgia  railroad 
stock,  in  pUdn  violation  of  the  terms  of  the 
trust  Hend£bson  Bros., 

"Att'ys  for  Defendant  A.  I^ckens  Butler. 

''27th  January,  1888. 

"To  W.  T.  Gary.  Bsq.,  Att'y  of  the  Plain- 
tiffs." 

"Plaiktiffs'  Exobftions. 

"Please  take  notice  that  the  plaintiSs  in 
the  above-stated  case  except  to  the  decree 
of  his  honor  Judge  Fbaser,  dated  7th  Janu- 
ary, A.  D.  1888,  and  will  appeal  tlierefrom 
to  the  supreme  court  of  this  state,  and  asi; 
for  a  reverzal  and  modlQcation  thereof  upon 
the  following  grounds:  (1)  Because  it  is 
submitted  h&  honor  erred  in  finding  that  a 
power  of  sale  is  given  to  the  executor  and 
trustee  under  the  will  and  codicils  of  Mrs. 
Catherine  Butler.  (2)  Because  it  is  sub- 
mitted his  honor  erred  in  deciding  that  there 
is  nothing  in  the  testimony  which  would 
render  proper  an  interference  by  the  court 
with  the  exercise  of  the  power  of  sale  by  the 
executor  except    the  complications  stated. 

(3)  Beca'>8e  it  is  submitted  bis  honor  erred 
in  deciding  that '  the  Bed  House  place '  could 
not  be  divided  in  kind  without  injury  to 
some  one  or  other  of  the  parties  interested. 

(4)  Because  it  is  submitted  his  honor  erred 
in  considering  and  deciding  the  question  of 
fact  as  to  whether  piirtition  in  kind  could  be 
made  of  the  Red  House  tract,  both  counsel 
for  the  plaintiffs  and  defendants  in  open 
court  at  the  hearing  having  agreed  to  submit 
to  the  court  the  construction  of  tiie  will  and 
codicils  of  Mrs.  Catherine  Butler,  tbe  court 
to  decide  whether  a  power  of  sale  was  there- 
by given  to  the  executor  and  trustee;  and 
whether  tbe  court,  under  the  evidence,  had 
authority  to  make  partition,  of  said  lands, 
tbe  court  to  decide  tbe  legal  issues,  and  to 
refer  the  question  of  fact  as  to  whether  par- 
tition could  be  made  in  kind  to  the  master  or 
commissioners,  that  further  evidence  might 
be  submitted.  (5)  Because  bis  honor  erred, 
it  is  submitted,  in  directing  tlie  master  to  take 
account  of  the  value  of  tbe  use  and  occupa- 
tion and  timber  and  wood  cut  from  the  Wel- 
born  place  by,  or  t^  the  direction  of,  Mrs. 
Maiy  Ann  Anderson,  since  the  purchase  of 
the  same  by  A.  Pickens  Butler  at  the  sale 
under  the  decree  of  the  probate  court,  and  in 
not  requiring  an  accounting  to  be  taken  of 
the  timber  and  wood  cut  or  sold  by,  or  by  tbe 
authority  of,  said  A.  Hckens  Butler  from 
•the  Bed  House*  tract  (6)  Because,  it  is 
submitted,  bis  honor  erred  in  finding  that  the 
purchase  of  •  the  Welbom  tract '  was  made 
•  by  the  trustee  in  good  faith,  and  at  the  high- 
est price  it  would  bring,'  and  also  in  charg- 
ing the  interest  of  tbe  plaintiffs  in  said  trust- 
estates  with  the  payment  of  any  part  of  the 


costs  of  the  case,  and  in  not  finding  from 
the  evidence  that  the  trustee  and  executor 
was  properly  chargeable  with  the  costs  of 
tbe  proceedings.  Wh.  T.  Gabt, 

"Appellants'  Attorney." 

The  original  scrip  of  the  stock  of  the 
Georgia  Railroad  &  Banking  Company,  men- 
tioned in  Judge  Fbaseb's  decree,  stood  in 
the  name  of  Seth  ButJer.  He  in  his  life-time 
transferred  it  to  A.  P.  Butler,  Trustee  for 
Mary  Ann  Anderson,  and  the  present  scrip 
stands  in  that  way. 

VVittiout  taking  up  these  exceptions  sep- 
arately and  considering  them  in  their  order, 
we  think  it  suffloient  to  state  ihe  questions 
involved  when  they  are  read  as  a  whole. 
These  seem  to  us  to  be  as  follows:  (1)  Did 
his  honor  prr  in  finding  as  a  matter  of  fact 
that  the  defendant  A.  P.  Butler  purchased 
the  Welbom  place  in  good  faith,  and  at  the 
highest  price  it  would  bring?  (2)  Did  he 
err  in  setting  aside  this  sale,  and  in  ordering 
a  second  sale  of  the  interest  of  Mrs.  Ander- 
son? (3)  Did  he  err  in  ordering  a  sale  of 
tlie  Red  House  place  by  the  master,  or  should 
he  have  allowed  the  executor  to  sell  under 
the  power  claimed  by  him  under  tlie  will  of 
his  mother,  or  should  he  have  referred  tbe 
question  of  partition  in  kind  to  the  master 
or  to  commissioners?  (4)  Did  be  err  in  di- 
recting an  accounting  by  tbe  defendant  But- 
ler, as  executor  and  trustee,  or  should  he 
have  dismissed  tbe  complaint?  (5)  If  the 
accounting  should  take  place,  should  defend- 
ant Butler  be  required  to  account  for  timber 
cut  from  the  Red  House  place,  Mrs.  Ander- 
son having  been  ordered  to  account  for  the 
use,  occupation,  and  timber  cut  from  the 
Welbom  place?  And  (6)  did  he  err  as  to 
tbe  matter  of  tiie  costs? 

Tbe  first  question  is  a  question  of  fact, 
and  we  have  carefully  examined  the  testi- 
mony reported,  under  the  estiiblished  rule 
applicable  to  appeals  on  the  facts,  and,  while 
we  find  some  conflict,  yet  there  is  abundant 
evidence  to  sustain  the  finding  of  his  honor 
that  the  defendant  bought  tlie  Welbom  place 
in  good  faith,  and  at  its  market  value.  It  is 
oar  duty,  therefore,  to  regard  that  finding 
■8  one  of  the  facts  of  the  case. 

As  to  the  second  question  above.  It  is  a 
well-established  principle  that  a  trustee  can- 
not buy  at  his  own  sale.  He  cannot  be  ven- 
dor and  vendee,  at  the  same  time,  of  trust 
prupei-ty;  that  is,  he  cannot  make  a  binding 
contract  with  himself  in  tbe  purctuuse  of  tbe 
trust  property  under  his  control.  On  tbe 
contrary,  all  such  purchases  are  subject  to  be 
vacated  and  set  aside  by  the  cestui  que  trust, 
at  his  option,  and  this,  too,  without  regard 
to  the  fact  whether  said  purchase  was  made 
in  good  faith,  at  full  price,  or  was  fraudulent 
and  delnaive.  This  doctrine  has  been  long 
settled,  both  in  England  and  in  this  country, 
and  it  is  a  wise  and  wholesome  principle.  It 
strikes  at  once  at  the  root  of  danger,  and  de- 
stroys it.  It  removes  from  the  trustee  the 
temptation  to  do  wrong,  and  guaranties  tbe 
faithful  execution  of  his  trust  in  the  sale  of 
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theproperty  of  his  cestui  qtte  trast.  See  Fox  v. 
McKretb,  found  in  Leading  Cases  in  Equity. 

35  Law  Lib.  (3d  Ser. ,)  and  Uie  numerous 

cases  there  cited;  Ex  parte  Wiggins,  1  Hill, 
£q.353;  Hill,  Trustees,  538;  Ex  parte  Lacey, 
eVes.  626;  1  Story,  Eq.  Jur.  §§  322,323. 
But  while  this  doctrine  obtains,  and  will  be 
uniformly  enforced  when  the  trustee  is  both 
vendor  and  vendee,  as  said  above,  yet  we  fail 
to  see  its  applicability  to  all  judicial  sales, 
where  a  trustee  may  happen  to  become  the  pur- 
chaser of  the  property  sold.  We  see  no  reason 
why.  In  every  such  sale,  the  rigid  doctrine 
above  should  be  applied,  and  that  a  trustee 
should  be  precluded  from  purchasing  the 
same  as  if  he  was  the  vendor.  In  sales  or- 
dered by  the  court  of  trust  property,  and  con- 
ducted by  the  ofiScers  of  the  court,  there  is 
no  necessary  conflict  of  interest  in  the  mind 
of  the  trustee  in  every  such  sale,  like  tiiat 
which  would  exist  when  he  is  botli  vendor 
and  vendee.  On  the  contrary,  sometimes  he 
himself  might  hiivean  individual  interest  in 
the  property  which  would  make  it  his  duty 
to  become  the  purchaser  to  prevent  sacriflce. 
Nor  have  we  found  any  decided  case  which 
has  carried  the  doctrine  to  the  extent  of  invali- 
dating all  such  purchases  by  trustees  at  such 
sales,  at  the  option  of  the  cextui  que  trust,  as 
held  by  the  circuit  judge  below.  His  honor 
cites  no  authority,  nor  has  the  counsel  of  ap- 
pellant (plaintiff)  sustiiined  this  position  by 
his  citations.  The  strongest  case  in  our  re> 
ports  for  appellant  (plaintiff)  is  Ex  parte 
Wiggins,  1  Hill,  Eq.  353,  in  which  Chancel- 
lor Harper  delivered  the  opinion.  In  that 
case  the  doctrine  of  inhibition,  when  the 
trustee  was  both  vendor  and  vendee,  was 
clearly  presented  and  announced,  and  it  was 
applied  to  the  facts  of  that  case,  inasmuch  as 
the  sale,  though  ordered  by  the  court  and 
made  by  the  commissioner,  was  yet  under  the 
superintendence  of  the  assignees  of  the  prop- 
erty sold,  who  were  directed  to  join  in  the 
conveyance  to  the  purchaser.  One  of  the  as- 
signees became  a  purcliaser,  and  tlie  court, 
holding  that  the  sale  was  substantially  a  sale 
by  the  assignees,  and  that  the  purchaser  was 
one  of  the  vendors,  of  course  applied  the  doc- 
trine above,  and  gave' the  creditors  a  right  of 
resale,  if  they  so  desired.  These  facta  are 
not  present,  however,  in  the  case  at  bar.  The 
case  of  McCelvey  v.  Thomson,  7  S.  C.  185, 
is  also  relied  upon.  There  the  sale  was  made 
by  the  commissioner  under  an  order  of  the 
court,  and  one  of  the  solicitors  became  the 
purchaser,  who  very  soon  thereafter  trans- 
ferred an  interest  in  his  purchase  to  the  com- 
missioner himself,  these  two  immediately  re- 
selling the  property  at  considerable  profit. 
The  court  held  upon  the  testimony  that  these 
parties  were  agents  of  McCelvey,  and  should 
be  required  to  account  to  him  for  the  profit 
made.  Such  is  not  the  case  at  bar.  It  is 
said,  however,  that  there  is  still  another  prin- 
ciple of  equity,  far-reaching  in  its  oonse- 
quences.  which  should  control  here,  to-wit, 
that  no  party  should  be  permitted  to  pur- 
chase an  interest,  even  at  a  judicial  sale. 


where  he  has  a  duty  to  perform  that  is  incon- 
sistent with  the  character  of  purcliaser:  and 
McCelvey  v.  Thomson,  supra,  and  the  cases 
there  cited,  are  referred  to.  This  is  doubt- 
less a  sound  and  a  wise  principle,  but  its  ap- 
plication must  depend  upon  the  facts  of  each 
particular  case;  and,  in  looking  into  the  facts 
here,  we  fail  to  see  in  the  purchase  by  the  de- 
fendant of  the  Welborn  place  at  the  sale  by 
the  probate  court  any  inconsistency  with  his 
relation  as  executor  of  his  father's  estate,  or 
as  trustee  of  the  plaintiff  Mrs.  Anderson. 
The  sale  was  in  open  market.  He  had  con- 
siderable interest  in  the  property,  as  one  of 
the  devisees.  There  was  no  chilling,  no  com- 
bination or  conspiracy,  and,  as  found  by  the 
circuit  judge,  he  gave  the  highest  price  it 
would  bring.  The  case  of  Huger  v.  Huger, 
9  Rich.  Eq.  217,  is  also  cited.  In  that  case 
the  executors  bought  a  large  amount  of  the 
property  at  their  own  sale,  and  the  main  and 
principal  question  on  appeal  was  as  to  the 
validity  of  this  purchase,  which  was  contest- 
ed by  some  of  the  parties  in  interest  on 
the  ground,  in  part,  of  the  doctrine  an- 
nounced  above,  to-wit,  that  trustees  could 
not  buy  at  their  own  sales, — could  not  be 
both  vendors  and  vendees.  The  sale,  how- 
ever, was  confirmed,  not  in  violation  of  said 
doctrine  above,  but  by  virtue  of  the  act  of 
assembly  (then,  the  act  of  1839)  which  ex- 
pressly authorized  executors  and  administra- 
toys  to  become  purchasers  at  their  own  sales. 
The  court  further  held  that,  although  th6 
bond  which  tliat  act  required  to  be  given  in 
such  cases  to  account  for  the  true  value  of 
the  property  had  not  been  given,  yet  that  this 
did  not  invalidate  the  sale;  and,  the  court 
being  satisfied  in  that  case  that  the  purchas- 
ers bad  given  the  full  value,  there  was  no 
necessity  to  refer  that  question  back  for  fur- 
ther investigation;  and  still  further  it  held 
that  by  the  purcliase  the  title  to  the  property 
had  passed  to  the  executors,  and  that  it  was 
not  open  question  to  whom  it  then  belonged, 
— and  the  sale  was  confirmed. 

Our  conclusipn  is  that  his  honor  was  in  er- 
ror in  applying  the  principle  here  that  it  is  at 
the  option  of  a  nestui  que  trust  to  abide  by  or 
to  set  aside  the  purchase  by  a  trustee  of  prop- 
erty bought  at  his  own  sale,  the  facts  of  this 
case  not  being  subject  to  that  principle,  be- 
cause, in  our  judgment,  the  evidence  fails  to 
show  the  relation  of  vendor  and  vendee  on 
the  part  of  the  defendant.  But,  even  con- 
ceding that  this  sale  was  substantially  a  sale 
by  the  executor,  as  in  Ex  parte  Wiggins,  su 
pra,  in  view  of  the  fact  that  he  instituted  the 
proceedings  in  the  probate  court  for  said  sale 
to  pay  debts  and  partition,  then,  under  section 
1974.  Gen.  St.,  embodying  the  provisions  of 
the  act  of  1839,  we  think  he  had  the  right  to 
purchase;  and  it  appearing,  as  found  by  the 
circuit  judge,  that  he  bought  in  good  faith, 
and  at  the  highest  price,  said  purchase  should 
have  been  confirmed,  as  in  Huger  v.  Huger, 
supra. 

Next,  as  to  the  Bed  House  place.    This 
was  a  tract  of  land  owned  by  Mrs.  Catherine 
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M.  Butler,  and  directed  by  her  will  to  be  di- 
vided in  certnin  proportions  among  ber 
children,  the  defendant  A.  P.  Butler  being 
appointed  executor ;  and  in  the  last  paragraph 
of  ber  will  she  gave  ber  executor  full  power 
and  authority  to  sell  the  whole  or  any  part 
cf  the  said  tract,  in  such  way  and  on  such 
terms  as  he  might  deem  best  to  carry  out  the 
directions  and  provisions  of  her  will.  To 
this  will  slie  attached  two  codicils,  altering  the 
disposition  made  of  said  land,  and  finally,  in 
the  last  codicil,  after  referring  to  the  fact  tliat 
she  had  devised  certain  interests  in  said  land 
to  her  daughter  Mrs.  Lanham,  and  to  her 
granddaugliter  Anna  K.  Shaw,  she  revolted 
these,  and  directed  in  substance  that  said 
land  l>e  divided  equally,  share  and  share 
alike,  between  her  children  A.  P.  Butler  and 
the  plaintiff  Mary  Ann  Anderson,  the  share 
of  Mrs.  Anderson  to  be  for  life,  then  to  her 
children.  Now,  the  questions  are  whether 
the  power  to  sell,  found,  as  stated  above,  in 
the  body  of  the  will,  was  revoked  by  the  cod- 
icils, and,  if  not,  whether  the  circuit  judge 
erred  in  restraining  the  executor  in  exercis- 
ing this  power,  and  in  ordering  a  sale  by  the 
master.  There  is  no  reference  made  in  the 
codicils  to  the  power  in  question,  and  the 
only  express  revocation  is  as  to  the  interests 
which  she  had  devised  to  the  parties  other 
than  Mrs.  Anderson,  and  to  the  defendant 
A.  P.  Butler.  The  rule  as  to  the  construc- 
tion of  wills  and  codicils  is  as  stated  in  de- 
fendants' (appellants')  argument,  to-wit: 
"Not  to  disturb  the  dispositions  of  the  will 
furtlier  than  is  absolutely  necessary  for  the 
purpose  of  giving  effect  to  the  codicils." 
1  Jarm.  Wills,  343.  Now,  it  could  hardly  be 
denied  that,  had  Mrs.  Butler  left  her  will  as 
first  executed,  without  the  codicils,  tJiat  the 
executor  would  have  bad  full  power  to  sell, 
to  carry  into  effect  the  provisions  and  dispo- 
sitions made  in  said  will.  The  power  con- 
ferred is  full,  ample,  and  unlimited,  the  only 
limitation  being  that  it  should  be  exercised 
to  carry  into  effect  the  foregoing  provisions. 
The  codicils,  as  we  have  said,  refer  only  to 
the  previous  devises  to  her  other  then  in- 
tended beneficiaries,  which  she  revokes  in 
terms.  True,  in  the  last  codicil  she  directs 
that  the  tract  of  land  shall  be  divided,  share 
and  share  alike,  between  her  daughter  and 
son  A.  P.  Butler,  but  there  can  bio  no  sig- 
nificance given  to  the  word  "divide,"  used 
in  this  connection  in  the  codicil,  because  in 
the  body  of  the  will,  when  she  intended  that 
her  other  children  should  have  an  interest  in 
the  land,  she  used  the  same  term,  "divide." 
and  yet  in  the  conclusion  she  gave  her  ex- 
ecutor the  ample  power  of  sale  referred  to. 
She  must  have  intended  originally  to  leave 
the  whole  matter  of  the  division  to  the  sole 
discretion  of  her  executor, — mode,  and  man- 
ner, and  everything  connected  therewith; 
and  we  cannot  see  that  there  is  any  incon- 
sistency in  the  terras  of  the  codicil  with  the 
continued  existence  of  the  power  of  sale  as 
eonferred  in  the  will.  There  is  certainly  no 
express  revocation  of  this  power,  nor  any 
v.9s.E.no.l8— 51 


necessary  implication  of  such  revocation,  as 
far  as  we  can  see.  Nor  does  the  circuit 
judge  hold  that  this  power  was  revoked. 
Now,  this  power  having  been  conferred,  and 
the  testatrix  having  the  undoubted  right  to 
confer  it,  and  it  not  being  revoked,  it  is  the 
law  of  the  case,  and  must  control,  unless 
suspended  or  vacated  by  the  courts  for  some 
reason  authorizing  the  court  thus  to  suspend 
or  to  vacate.  Doubtless  an  executor  may  be 
removed  from  his  office,  and  his  powers  re- 
voked by  the  courts,  for  subsequent  insolv- 
ency, incompetency,  or  fraudulent  conduct 
in  reference  to  the  management  of  the  es- 
tate, but  in  the  absence  of  these  and  of  all 
similar  causes,  we  know  of  no  authority  in 
the  courts  to  take  from  the  executor  tbe  pow- 
ers and  duties  conferred  upon  him  by  the 
testator.  Society  v.  Noble,  11  Rich.  £q.  156. 
As  we  have  said,  every  one  has  the  right  to 
make  his  own  will,  and  to  appoint  his  own 
agents  for  carrying  it  into  effect,  and,  when 
not  against  the  law  of  the  land,  it  would  be 
an  usurpation  of  power,  and  a  dangerous  in- 
fringement of  a  sacred  right,  for  the  courts 
to  change  or  in  any  way  modify  the  wishes 
and  purposes  of  a  testator  as  solemnly  ex- 
pressed in  his  last  will  and  testament.  The 
circuit  judge  seemed  to  have  recognized  the 
rights  of  the  executor,  but  thought  it  was 
proper  that  the  master  should  make  the  sale, 
so  as  to  save  the  matter  from  complication, 
in  the  event  that  said  executor  might  desire 
to  become  the  purchaser.  We  do  not  think 
this  was  a  sufiScient  legal  reason  for  revoking 
the  executor's  powers,  especially  as  he  pro- 
tested against  it.  Inasmuch  as  in  our  opin- 
ion the  power  of  sale  given  in  the  will  re- 
mained intact  after  the  execution  of  the  cod- 
icils, and  inasmuch  as  we  think  the  discre- 
tion is  witli  the  executor  as  to  the  manner  of 
the  division  of  the  land,  to-wit,  whether  it 
shall  be  by  partition  in  kind  or  by  sale,  we 
do  not  regard  the  question  made  and  argued 
as  to  the  question  of  partition  by  metes  and 
bounds  as  before  us  for  adjudication.  If 
that  was  before  us,  we  would  incline  to  a 
reference  to  commissioners  to-  make  the  par- 
tition, as  the  best  and  fairest  mode  of  settling 
this  controversy,  and  as  the  one  most  likely 
to  give  satisfaction  to  ail  parties;  and  we 
venture  to  express  the  hope  that  that  mode 
may  be  ultimately  adopted,  but  we  do  not  see 
that  we  have  any  power  in  the  premises. 
We  therefore  make  no  adjudication  in  refer- 
ence thereto.  We  see  no  reason  why  the  ac- 
counting ordered  below  should  not  proceed, 
nor  why  both  parties  should  not  account  for 
timber  cut  from  the  respective  places  men- 
tioned. 

The  question  as  to  the  jurisdiction  of  the 
probate  court  was  not  pressed  in  the  argu- 
ment on  either  side,  and  we  have  only  to  say 
in  reference  to  it  that  it  furnishes  no  founda- 
tion for  the  appeal.  The  matter  of  the  costs 
was  for  the  circuit  judge,  and  his  decree  in 
that  respect  is  nut  disturbed. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  tlM  circuit  court  be  reversed. 
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except,  as  to  the  accounting  ordered  and  the 
matter  of  the  costs,   which   are    nflinned 
Let  the  caae  he  remanded  for  such  further 
proceedings  as  to  the  partiea  may  be  advis- 
able, in  accordance  with  the  principles  herein. 

MoIvEB  and  MoGowan,  JJ.,  concur. 


(31  S.  C.  605) 

Statb  «.  Seabrook  et  al. 

{Supreme  Court  ctf  South  Carolina.    Jnljr  S, 
1889.) 

AOnOH  ON  BONI>— Fl^EADINO. 

The  state  sued  on  a  bond  given  to  it  by  defend- 
ants, which  stipulated  that  they  would  make  re- 
turns to  the  state  of  the  tons  of  phosphate  mined 
by  them,  and  would  pay  the  royalty  provided  by 
law.  The  complaint  did  not  set  out  the  bond,  but 
sufflolently  alleged  its  execution  and  the  granting 
of  a  mining  license,  and  further  alleged  that  one 
of  defendanto  proceeded  to  mine  and  became  in- 
debted for  the  royalty,  wbich  was  not  paid.  Held, 
that  the  complaint  was  insui&cient  in  not  alleging 
a  failure  to  make  the  necessary  returns,  and  set- 
ting out  the  facte  which  gave  rise  to  the  indebted- 


Appeal  from  common  pleas  circuit  court 
of  Beaufort  county;  Nobton,  Judge. 

W.  J.  Verdier,  for  appellant.  W.  P.  Mur- 
phy, for  respondent. 

Simpson,  C.  J.  The  defendants  at  the 
trial  interposed  an  oral  demurrer  to  the  com- 
plaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  was  overruled.  The  appeal  al- 
leges error  to  this  ruling,  which  raises  the 
only  question  in  the  case.  This  question  nec- 
essitates an  examination  of  the  complaint, 
which  was  as  follows:  "Complaint.  The 
complaint  of  the  above-named  plaintiff  re- 
spectfullj  shows  to  this  court:  (1)  That  the 
defendant  Joseph  W.  Seabrooit,  being  desir- 
ous of  engaging  in  the  business  of  mining 
and  digging  phosphate  rock  and  phosphatic 
deposits  in  the  navigable  streams  and  waters 
of  the  state,  applied  for  and  received  a  license 
00  to  do,  and  in  pursuance  of  the  laws  of  the 
said  state,  on  the  let  day  of  May,  A.  D.1885, 
together  with  bis  co-defendants,  N.  Christen- 
sen  and  William  II.  McLeod,  made,  execut- 
ed, and  delivered  to  the  plaintiff  their  joint 
and  several  bond  in  writing,  dated  on  ttiat 
day,  in  tlie  penal  sum  of  five  thousand  dol- 
lars, conditioned  that  the  said  Joseph  W. 
Seabrook  should  make  true  and  faithful  re- 
turns to  the  comptroller  general  of  the  state 
of  the  number  of  tons  of  phosphate  rock  and 
phosphatic  deposits  by  liim,  the  said  Joseph 
W.  Seabrook,  dug,  mined,  and  removed,  and 
shipped  or  otherwise  sent  to  market,  at  tlie 
end  of  each  month;  and  that  the  said  Joseph 
W.  Seabrook  should  punctually  pay  to  the 
state  treasurer  at  the  end  of  every  quarter,  or 
three  months,  the  royalty  provided  by  law 
to  be  paid  thereon.  (2)  That  in  pursuance 
of  said  license  the  said  Joseph  W.  Seabrook 
proceeded  to  dig,  mine,  and  remove  and 
ship,  and  otherwise  dispose  of  and  send  to 
market,  phosphate  rock  and  phosphatic  de- 
posits, taken  from  the  navigable  streams  and 


waters  of  the  state,  and  became  indebted  to 
the  plaintiff  on  account  of  royalty  due  there- 
on for  the  quarter  ending  Xovemlier  30, 
1885,  in  the  sum  of  five  hundred  and  twenty- 
two  dollars  and  twenty  cents,  no  part  of 
which  has  been  paid.  Wherefore  the  plain- 
tiff demands  judgment  against  the  defend- 
ants for  the  sum  of  Ave  hundred  and  twenty 
dollars  and  twenty  cents,  together  with  in- 
terest therecm  from  the  SOth  day  of  Novem* 
ber,  A.  D.  1885,  and  the  cost  of  tiiis  action." 
We  may  say,  generally,  that  to  entitle  a 
party  to  recover  in  any  action  he  must  show 
a  primary  right  in  himself,  and  a  delict  on 
the  part  of  the  defendant, — in  other  words, 
a  right  to  some  duty  from  the  defendant,  and 
a  failure  on  the  part  of  the  defendant  to  ob- 
serve said  duty;  and,  inasmuch  as  the  plain- 
tiff is  conflned  by  the  rules  of  evidence  to 
testimony  in  support  of  the  allegations  in 
his  complaint,  his  complaint  must  contain  a 
statement  of  the  facts,  showing  both  this 
primary  right  and  this  delict;  otherwise  it 
will  be  obnoxious  to  a  demurrer  of  the  kind 
interposed  here.  True,  there  is  no  special 
mode  required  in  these  statements  as  to 
manner  and  form,  nor  does  the  Code  require 
that  this  should  be  couched  in  any  special 
phraseology.  On  the  contrary,  the  pleader 
may  adopt  any  mode  deemed  advisable,  and 
may,  in  his  own  language,  state  Ids  case; 
but  be  must  be  careful  to  state  the  facts  up- 
on which  he  founds  his  right,  and  also  the 
facts  showing  an  invasion  of  that  right  by 
the  defendant,  avoiding  mere  conclusions  of 
law.  Now,  testing  the  complaint  here  by 
these  principles,  we  think  it  will  appear  that 
the  demurrer  should  have  been  sustained. 
The  action  was  founded  upon  a  bond,  exe- 
cuted by  the  defendants  to  the  plaintiff,  in 
which  it  was  stipulated  that  the  defendant 
Seabrook,  who  had  obtained  a  license  to  mine 
and  dig  phosphate  rock  and  phosphatic  de- 
posits in  the  navigable  streams  of  the  state, 
would  make  true  and  faithful  returns  to  the 
comptroller  general  of  the  state  of  the  num- 
ber of  tons  of  such  rock  so  mined  and  re- 
moved, ete.,  at  the  end  of  each  month,  and 
that  he  would  punctually  pay  to  the  state 
treasurer  at  the  end  of  every  quarter,  of  three 
months,  the  royalty  provided  by  law,  ete.,  un- 
der a  penalty  of  $5,000.  The  bond  itself  is 
not  set  out,  but  its  execution  by  the  defend- 
ants is  alleged,  and  the  terms  thereof,  as 
above,  are  also  stated, — sufficiently  so,  we 
think,  to  show  the  primary  right  of  the 
plaintiff  to  a  performance  of  the  stipulations 
on  the  part  of  the  defendants.  Tlie  granting 
of  the  license  is  alleged,  and  in  consideration 
tliereof  the  execution  of  the  bond.  But  we 
fail  to  find  any  allegation  of  the  delict,  to- 
wit,  non-performance  of  tlie  stipulations  by 
Seabrook.  It  is  not  alleged  that  he  failed 
either  to  make  the  required  returns  to  the 
comptroller  general  or  to  pay  the  roj'alty  in* 
to  the  state  treasury.  Certainly,  there  te  no 
express  allegation  as  to  theto  matters,  nor 
any  necessary  intendment  at  implication 
thereto^    The  nearest  approach  Is  in  the  alio 
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gation  that  Seabrook,  Having  proceeded  to 
dig  and  mine  under  the  license,  became  in- 
debted to  the  plaintiff  in  the  sum  of  $522.20. 
on  account  of  the  royalty  due  fur  the 
quarter  ending  November  30,  1885,  no  part 
of  whicti  bad  been  paid.  This  is  a  mere  legal 
conclusion,  without  any  facts  upon  which  to 
base  it.  The  facta  wliich  would  give  rise  to 
any  indebtedness  by  the  defendants  to  plain- 
tiff would  be  a  failure  on  the  part  of  Seabrook 
to  make  the  stipulated  returns  and  to  pay  the 
loyalty  incident  to  said  returns;  in  otiier 
words,  facts  showing  a  breach  of  the  bond. 
We  do  not  think  that  the  vague  statement  in 
the  complaint,  that  the  defendants  had  be- 
come indebted  to  the  plaintiff  in  the  sum  of 
$522.20,  on  account  of  the  royalty,  eta,  was 
sufficient.  While  the  Code,  and  the  practice 
thereunder,  is  liberal,  and  questions  ot  the 
kind  here  should  be  so  adjudged  as  not  to 
'  sacrifice  substance  to  a  shadow,  yet  there 
must  be  conformity  to  established  rules,  and 
in  the  matter  of  pleading  especially.  Inas- 
much as  one  important  rule  of  evidence  de- 
mands that  the  allegata  and  probata  should 
correspond,  the  facts  should  be  sufficiently 
stated  in  the  complaint  to  authorize  the  in- 
troduction of  testimony  by  the  plaintiff  nec- 
essary to  a  recovery.  It  is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  re- 
manded. 

MclTEB  and  McGowAMt  JJ.,  concur. 


(31  S.  C.  163) 

MARDIBS  €t  al,  t).  OOBLBT  »t  oZ. 

{Supreme  Cowt  of  South  CaroUna.    June  25, 
1889.) 

ESTOPPM. 

In  an  action  to  recover  land,  involving  the  stat- 
ute of  limitation,  U  plaintiff  deliberately  stands 
by  for  years,  without  offerinf;  any  objection,  and 
sees  defendant  buying;  the  land  and  making  im- 
provements on  it,  under  the  supposition  that  he 
has  a  good  title,  he  will  be  estopped  to  set  up  a 
claim  as  against  defendant. 

Appeal  from  common  pleas  circuit  court 
of  Berkeley  county;  Wallaok,  Judge. 

Smythe  <£  Lee,  for  appellants.  W.  St.  Jul- 
ian Jervey,  for  respondents. 

SiHFSON,  C.  J.  The  action  below  was 
brought  to  recover  a  lot  of  land  located  in 
Christ  Church  parish,  alleged  to  belong  to 
the  plaintiffs,  and  in  the  possession  of  the 
defendants.  The  defendants  "denied  that 
the  plaintiffs,  their  ancestors,  predecessors, 
or  grantors,  had  been  seised  or  possessed  of 
the  premises  in'  question,  or  of  any  pait 
thereof,  within  ten  years  before  the  com- 
mencement of  the  action,  and  alleged  that 
they,  their  ancestors,  predecessors,  and  gran- 
tors, had  held  and  possessed  thesaid  premises 
adversely  to  the  title  of  the  plaintiffs  for  ten 
years,  at  least,  past  before  the  commence- 
ment ot  said  action,  under  a  claim  of  title  in 
fee,  exclusive  of  any  other  right."  At  the 
trial  the  defendants  requested  his  honor  to 
charge  "that  if  the  jury  Bnd  that  the  plain- 


tiffs delit)erately  stood  by  for  years,  and  with- 
out objection  saw  Goblet  or  otliers  buying 
the  land  in  dispute,  and  making  improve- 
ments thereon,  under  the  supposition  that 
they  had  a  good  title,  then  the  plaintiffs  will 
now  be  estopped  to  set  up  tlieir  claim  against 
them."  This  his  honor  declined  to  chai-ge, 
saying:  "That  does  not  state  sufficient  facts 
to  raise  the  rule  of  estoppel," — referring  to 
the  case  of  Fhinney  v.  Johnson,  13  S.  C.  28, 
as  containing  the  law  upon  this  subject. 
From  this  refusal  of  his  honor  to  charge  as 
requested  the  case  is  now  l}efore  us  on  ap- 
peal. 'It  will  be  seen  from  the  statement 
made  above  that  the  question  before  us  is  not 
whether  the  facts  testified  to  on  the  trial 
were  sufficient  to  constitute  an  estoppel,  but 
whether  the  facts  stated  in  the  request  to 
charge,  it  found  by  the  jury  as  facts  of  the 
case,  would  amount  as  matter  of  law  to  an 
estoppel.  The  first  question  was  a  question 
of  fact  involving  the  sufficiency  of  the  evi- 
dence introduce,  and  was  alone  for  the 
jury,  but  the  second  raised  a  question  of 
law,  upon  which  it  was  proper  for  the  judge 
to  charge,  and  upon  which  he  did  charge; 
and  therefore  the  correctness  of  his  charge 
is  the  only  question  in  the  case.  There  are 
several  kinds  of  estoppel,  and  among  them 
is  the  estoppel  in  pais,  to-wit,  estoppel  by 
conduct,  etc.,  to  which  class  this  case  be- 
longs. That  class,  therefore,  is  the  only 
class  which  need  be  considered  here.  With- 
out going  into  an  elaborate  discussion  ot 
this  character  of  estoppels,  we  think  it  will 
be  sufficient  for  the  purpose  of  this  case  to 
refer  to  the  case  of  Lessee  of  Tarrant  v. 
Terry,  1  Bay,  241,  which  is  the  firet  case  in 
our  own  reports  upon  this  subject,— a  case 
in  which  the  facts  were  very  similar  to  those 
presented  in  the  defendants'  request  to 
charge,  and  where  the  court  ruled  that  the 
plaintiff  hud  forfeited  his  claim  to  the  land 
in  dispute.  Bat,  J.,  said:  "That  with  re- 
spect to  the  subsequent  conduct  of  Lewis, 
who  was  in  the  neighborhood,  and  saw  Tar- 
rant erecting  his  mill,  under  an  impression 
that  the  land  was  included  in  his  grant,  with- 
oiit  once  hinting  that  the  land  was  his,  or 
forbidding  him  from  going  on,  was  of  itself 
such  a  conduct,  even  if  there  had  t>een  no 
fraud  in  the  survey,  as  would  have  forfeited 
his  claim  to  the  land  in  question."  We  d? 
not  find  that  this  principle  has  been  at  all 
modified  or  weakened  by  any  subsequent  case 
in  this  state.  The  case  referred  to  by  his 
honor — Fhinney  v.  Johnson,  supra — did  not 
have  that  effect.  That  was  a  case  of  claim 
for  dower,  where  the  land  had  been  sold  under 
an  execution  against  the  demandant  as  admin- 
istratrix of  her  deceased  husband,  in  which 
land  she  afterwards  claimed  dower.  This 
claim  was  resisted  in  part  on  the  ground  ni 
estoppel,  as  she  gave  no  notice  of  her  claim 
when  the  land  was  sold.  The  probate  judge, 
however,  found  as  matter  <A  fact  that  "the 
purchasers,  who  successively  took  title  nndei 
the  sheriff's  deed.  •  had  knowledge  of  the  ex- 
istence of  the  petitioner's  claim  of  dower  io 
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the  land  sold,'"  and  it  was  upon  this  fact  that 
the  defense  of  estoppel  was  overruled.  The 
English  case  of  Eiist  India  Go.  t.  Vincent, 
2  Atk.  83,  and  wliich  was  cited  in  the  case  in 
Bay,  supra,  may  also  be  cited  as  authority 
here.  In  that  case  Lord  Hardwicke  said: 
"There  are  several  instances  where  a  man 
has  suffered  another  to  go  on  with  building 
upon  his  ground,  and  not  set  up  a  right  till 
afterwards,  when  he  was  all  the  time  con- 
usant of  his  ri^ht,  and  the  person  building 
had  no  notice  of  the  other's  right,  in  which 
the  court  would  oblige  the  owner  of  tlie 
ground  to  permit  the  person  building  to  en- 
joy quietly  and  without  disturbance."  Xow, 
we  do  not  know  the  character  of  the  testi- 
mony introduced  in  the  trial  below,  nor  how 
far  the  defendant  may  have  made  out  his  de- 
fense of  estoppel,  nor  is  that  a  question 
which  in  any  event  could  come  within  oar 
province,  and  therefore  we  decide  nothing  on 
that  subject.  But  we  think  that  the  defend- 
ant was  entitled  to  a  ruling  from  the  trial 
judge  that,  if  the  jury  found  the  facta  of 
the  case  as  stated  in  the  request,  that  then 
an  estoppel  was  made  out.  The  request 
stilted  the  fact  of  the  plaintiffs  not  simply 
standing  by  in  silence,  seeing  the  improve- 
ments of  the  dttfendant  going  up,  but  delib- 
erately doing  so,  the  defendant  acting  under 
the  supposition  that  he  had  a  good  title  to 
the  land.  This,  it  seems  to  us,  was  at  least 
as  strong,  if  not  stronger,  than  the  case  of 
Lessee  of  Tarrant  v.  Terry,  supra,  and  should 
have  been  charged.  It  is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit 
court  he  reversed,  and  the  case  be  remanded. 

McIvER  and  McCtoWAN,  JJ.,  concur. 


(31  S.  C.  U) 

Blodht  «. 


Walker  et  al. 


(Supreme  Court  of  Smith  Carolina.    April  IS, 
1889.) 

Testahbnt^bt  Tbusts. 

1.  A  devise  to  a  trustee  "and  his  heirs, "  of  "all 
the  estate,  real  and  personal,  of  which  I  may  die 
seised,  possessed,  and  entitled  to, "  to  hold  for  the 
UM  of  another,  with  power  of  sale,  eto.,  there  be- 
ing no  residuary  clause  in  the  will  disclosing  that 
any  of  the  estate  was  left  undisposed  of,  confers  a 
fee  on  the  trustee,  and  disposes  of  all  testator's  es- 
tate, and  the  fee  does  not  descend  to  the  testator's 
heirs  as  a  qualified  or  determinable  fee,  subject  to 
be  divested  by  the  exercise  of  the  power  of  sale, 
and  becoming  absolute  if  such  power  was  not  ex- 
ercised. 

8.  The  trustee  was  to  hold  the  estate  for  the  sole 
and  separate  use  of  B.  during  her  life,  so  that  it 
oould  not  be  reached  by  her  creditors  or  disposed 
of  by  her,  but  with  power  in  the  trustee,  on  her 
written  request,  to  sell  the  same,  or  any  part,  if  he 
should  deem  it  expedient,  and  either  reinvest  the 
proceeds  or  "turn  the  same  over  to  B.  for  her  sole, 
separate,  and  absolute  use,  freed  and  discharged 
of  all  trusts. "  Held,  that  neither  the  power  of 
sale,  nor  turning  over  the  proceeds  to  B.,  could 
be  accomplished  by  the  trustee,  if  he  took  a  less 
estate  than  a  fee,  so  that  If  he  took  only  such 
estate  as  was  necessary  to  carry  out  the  purposes 
of  the  trust,  he  must  have  taken  a  fee,  and  the 
fact  that  he  was  never  actually  called  on  to  exer- 
cise the  power  of  sale  does  not  affect  the  question. 

3k  The  estate  did  not  pass  out  of  the  trustee  by 


virtue  of  the  statute  of  uses,  on  the  death  of  B. 
without  issue,  and  without  having  made  the  ap- 
pointment, (1)  because  a  use  was  limited  upon  a  use, 
and  (2)  because  the  daties  required  of  the  trustee 
rendered  it  necessary  that  the  legal  estate  remaio 
in  the  trustee. 

4.  Equity  In  such  ease  will  not  permit  the  trus- 
tee to  hold  the  estate  for  his  own  benefit,  but  will 
raise  a  resulting  trust  in  favor  of  those  who  are 
heirs  of  the  testator  at  the  time  the  trust  arises, 
but  .not  those  who  were  heira  at  the  death  of  the 
testator. 

6.  The  resulting  trust  in  favor  of  the  heira  arisea 
at  the  time  of  the  death  of  the  beneficiary. 

SntPSOH.  O.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  Hudson,  Judge. 

The  will  of  Mrs.  Harris,  construed  in  the 
opinion,  is  as  follows: 

"In  the  name  of  God,  amen.  I,  Sarah  J. 
Harris,  widow,  of  the  city  of  Ciolumbia,  in 
the  state  aforesaid,  being  of  sound  mind, 
memory,  and  understanding,  do  make,  pub- 
lish, and  declare  this,  my  Itut  will  and  testa- 
ment. 

"Item  1.  I  give,  bequeath,  and  devise  to 
my  nephew,  Julius  H.  Walker,  and  his  heirs, 
to  the  use  of  the  said  J.  H.  Walker  and  his 
heirs,  all  the  estate,  real  and  personal,  of  which 
I  may  die  seised,  possessed,  and  entitled  to, 
in  trust,  nevertheless,  to  permit  my  daugh- 
ter, Mrs.  Mary  Delia  Blount,  for  and  duiing 
the  term  of  her  natural  life,  (unless  the  trust 
be  sooner  executed,  as  in  hereinafter  provid- 
ed in  item  2,)  to  receive  unto  her  sole,  sepa- 
rate, and  exclusive  use,  benefit,  and  behoof, 
all  the  rents,  issues,  and  profits  of  the  said  es- 
tate, upon  her  own  receipts  and  acquittances; 
and  to  the  said  J.  H.  Walker,  in  his  charac- 
ter as  trustee  as  aforesaid,  full  power  and 
authority  is  given  to  sell,  exchange,  or  trans- 
fer, if  in  his  judgment  expedient,  any  part 
of  the  estate  hereby  given  to  him  in  trust, 
and  to  execute  all  necessary  papers  to  that 
end,  whenever  be  is  thereunto  requested  by 
a  paper  in  writing  executed  by  said  Mrs. 
Blount  in  the  presence  of  some  clerk  of  a 
court  of  record,  who  shall  certify,  under  his 
hand  and  official  seal,  that  the  said  request 
was  so  signed  separately  and  privately,  in  his 
presence;  and  the  said  trustee,  upon  such 
sale,  exchange,  or  transfer,  shall  either  rein- 
vest the  proceeds,  or  else  turn  the  same  over 
to  the  said  Mrs.  Blount,  for  her  sole,  sep- 
arate, and  absolute  use,  freed  and  discharged 
of  all  trusts,  as  the  said  Mrs.  Blount  may  di- 
rect by  her  writing,  executed  in  manner  and 
form  as  required  aforesaid,  for  the  request  to 
sell,  exchange,  or  transfer:  provided,  that 
the  said  J  H.  Wallter,  as  trustee  as  afore- 
said, is  satisfied  that  the  disposition  so 
requested  by  said  Mrs.  Blount  is  her  free 
and  untrammelled  wish,  and  is  for  her  own 
exclusive  benefit  and  behoof;  but,  if  not  so 
satisfied,  he  shall  reinvest  the  proceeds  ac- 
cording to  his  best  judgment,  and  under  the 
rules  of  law.  The  power  hereinbefore  given 
to  the  said  J.  H.  Walker,  as  trustee  as  afore- 
said, is  a  continuing  power,  and  shall  not  be 
exhausted  by  one  or  more  exercises  thereof, 
but  shall  continue  in  full  force  so  long  as  the 
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trust  remains  unexecuted  and  any  portton  of 
the  trust-estate  remains. 

"  Item  2.  But  if,  at  any  time,  the  said  prop- 
erty, or  any  part  thereof,  shall  be  legally  ad- 
vertised for  sale  for  payment  of  the  debt  or 
debts  of  said  Mrs.  Blount,  under  or  by  vir- 
tue of  any  attachment,  execution,  or  decree 
or  order  of  court,  or  under  any  power  of  sale 
given  by  the  said  Mrs.  Blount,  to  or  for  the 
use  of  any  creditor  or  other  peraon,  (such  at- 
tachment, execution,  decree,  order,  or  power 
of  sale  being  valid  in  law  or  equity;)  or  if  at 
any  time  said  Mra.  Blount  shall  execute  a 
valid  power,  authorizing  a  sale  of  the  said 
property,  or  any  part  thereof,  without  ad- 
vertisement ;  or  if  at  any  time  process  or  or- 
der of  any  court  of  competent  jurisdiction 
shall  talie  the  interest  of  said  Mrs.  Blount  in 
said  property,  or  any  part  thereof,  away  from 
her,  then,  in  any  of  the  cases  specified  in  this 
item  of  this  will,  the  uses  above  declared 
shall  instantly  shift  to  the  issue  then  living 
of  said  Mrs.  Blount,  to  them  and  their  heirs 
forever,  per  atirpes,  and  not  per  capita,  to 
the  extent  of  the  property  affected  by  any  of 
the  advertisements,  orders,  or  papers  afore- 
said, and  to  the  same  extent  the  trusts  by 
this  will  declared  shall  instantly  become  exe- 
cuted ;  but,  in  default  of  issue  of  Mrs.  Blount 
then  living,  then  the  said  J.  H.  Walker  shall 
continue  to  hold  such  property  in  trust  to 
preserve  the  rents,  issues,  and  profits  there- 
of, and  to  accumulate  the  same  until  the 
deat^of  said  Mrs.  Blount,  when  the  property 
so  affected,  and  its  accumulations,  shall  pass 
under  the  provisions  of  item  8  of  this  will. 

"Item  8.  Upon  the  death  of  the  said  Mrs. 
Blount,  the  said  property,  or  so  much  there- 
of as  remains  unconsumed  and  undisposed  of 
in  the  bands  of  said  J.  H.  Walker,  trustee  as 
aforesaid,  is  hereby  bequeathed  and  devised 
to  the  issue  of  the  said  Mrs.  Blount,  to  them 
and  their  heirs  forever,  per  stirpes,  and  not 
per  capita;  and,  if  the  said  Mrs.  Blount  die 
without  issue  surviving  her  at  the  time  of 
ber  death,  then  the  same  ia  devised  and  be- 
queathed to  such  person  or  persons,  and  in 
such  proportions  as  the  said  Mrs.  Mary  Delia 
Blount  may  appoint,  by  her  last  will  and  tes- 
tament duly  executed,  to  the  said  appointees 
and  their  heirs  forever;  and,  upon  the  death 
of  the  said  Mrs.  Blount,  the  trusts  of  this 
will  shall  become  instanUy  executed,  (so  far 
as  the  same  have  not  been  t>efore  that  time 
executed  under  the  ^vovisions  of  item  2  of 
this  will,)  in  favor  of  the  person  or  persons 
in  this  item  designated  as  remainder-men. 
without  any  relinquishment  or  transfer  of 
trust  by  the  said  trustee. 

"Item  4.  I  hereby  nominate  and  appoint 
Julius  H.  Walker  executor  of  this  will." 

Pope  &  Bhand,  for  appellants.  Allen  J. 
Green,  for  respondent 

MoIvsB,  J.  The  fundamental  question  in 
the  ease,  as  it  seems  to  me,  is,  what  estate 
did  the  trustee  take  under  the  will  of  Mrs. 
Harris?  If  be  took  an  estate  in  fee,  then 
there  can  be  no  intestacy,  for  the  testatrix 


devises  her  whole  estitte  to  the  trustee,  and 
there  was  no  room  lor  any  intestacy.  If, 
however,'  the  trustee  took  an  estate  only  for 
the  life  of  Mrs.  Blount,  then,  as  the  ulterior 
limitations  after  the  death  of  the  life-tenant 
have  failed  by  reason  of  ber  dying  without 
issue,  and  without  executing  the  power  of 
appointment,  there  is  a  case  of  intestacy,  and 
the  estate,  subject  to  the  life-interest  of  Mrs. 
Bloudt,  descended  immediately  upon  the 
death  of  the  testatrix  to  her  heirs,  and,  as 
Mrs.  Blount  was  then  her  sole  heir,  became 
vested  in  her,  and  the  personal  property 
passed  under  her  will,  while  the  real  estate 
goes  to  her  heirs;  her  will  being  sufficient  to 
pass  personal  property,  but  insufficient  to 
pass  real  estate.  I  think  that,  under  a  prop- 
er construction  of  the  will  of  Mrs.  Harris, 
the  trustee  took  a  fee.  There  can  be  no 
doubt  that  the  testatrix  intended  to  dispose 
of  her  entire  estate,  and  did  not  intend  to  die 
intestate  as  to  any  portion  thereof.  This  ap- 
pears from  the  terms  she  has  used,  for  she 
gives  to  the  trustee  "all  the  estate,  real  and 
personal,  of  which  I  may  die  seised,  pos- 
sessed, and  entitled  to. "  That  this  language 
imports  an  intention  to  dispose  of  the  fee  is 
shown  by  the  ease  of  Canedy  v.  Jones,  19  S. 
C.  800,  801,  and  the  authorities  there  cited. 
Next,  it  will  be  observed  that  she  uses  tech- 
nical terms  which  are  apt  and  appropriate  to 
convey  a  fee, — "to  my  nephew  Julius  H. 
Walker,  and  his  heirs, "  and  finally  we  ob- 
serve that  there  is  no  residuary  clause  in  the 
will,  disclosing  even  an  apprehension  that 
she  had  left  any  portion  of  her  estate  undis- 
posed of.  We  have  then  a  case  in  which  the 
testatrix  has,  in  express  terms,  declared  her 
purpose  to  dispose  of  her  entire  estate,  which, 
the  authorities  above  cited  show,  means  not 
merely  the  entire  corpus  of  the  property,  but 
the  whole  of  ber  interest  therein,  which  is 
conceded  to  have  been  a  fee;  and  we  find  ber 
using  the  most  apt  and  appropriate  technical 
words  to  convey  such  an  interest, — to  the  trus- 
tee "and  his  heirs," — and  therefore  I  cannot 
doubt  that  she  intended  to  confer  a  fee  upon 
the  trustee,  and  that  she  executed  that  in- 
tention in  the  most  approved  form  of  law. 
If  this  be  so,  then,  as  it  seems  to  me,  it  fol- 
lows inevitably  that  there  could  have  been 
no  intestacy.  If  the  entire  interest  of  the 
testatrix— the  fee — passed  to  the  trustee  by 
the  terms  of  the  will,  there  could,  of  course, 
be  nothing  left  to  descend  to  the  heirs  or  rep- 
resentatives; no  intestacy. 

It  is  said,  however,  that  this  being  a  de- 
vise to  a  trustee,  who,  it  is  conceded  takas 
no  l)eneflcial  interest,  the  well-settled  rule  is 
that,  however  ample  may  be  tlie  terms  in 
which  a  devise  to  a  trustee  is  made,  he  will 
only  take  such  an  estate  as  may  be  necessary 
to  the  complete  execution  of  the  trusts  creat- 
ed; that  a  devise  to  a  trustee  and  his  heirs 
does  not  necessarily  create  in  him  an  estate 
in  fee,  though  the  tiarms  used  are  sufficient 
to  create  such  an  estate;  but  tliat  his  estate 
will  be  measured  by  the  purposes  fur  which 
it  was  created,  and  will  be  cut  down  to  such 
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an  estate  as  will  be  sufficient  to  eerre  ttiose 
purposes.  Conceding,  for  the  puqioses  of 
ttiis  discussion,  ttie  correctness  of  ttiat  rule 
in  its  broadest  extent,  before  it  can  have  any 
practical  application  to  this  case,  it  would  b« 
necessary  to  show  that  the  objects  of  the 
trust  created  by  the  will  could  be  fully  accom- 
plished by  an  estate  in  the  trustee  less  than 
a  fee.  We  must  therefore  inquire  into  the 
objects  of  the  trusts  created.  Without  going 
into  any  detailed  statement  of  these  trusts 
which  are  minutely  specified  in  the  will,  a 
copy  of  which  will  doubtless  be  embraced  in 
the  report  of  this  case,  it  will  be  sufficient  to 
say.  in  general  terms,  Ihat  the  trustee  was  to 
hold  the  estate  for  the  sole  and  separate  use 
of  Mrs.  Blount  during  her  life,  in  such  a  way 
as  that  the  same  could  not  l>e  reached  by  her 
creditors,  or  disposed  of  by  ber,  but  with 
power  in  the  trustee,  upon  ber  written  re- 
quest to  sell  the  same  or  any  part  thereof,  if 
he  should  deem  it  expedient  to  do  so,  and 
either  reinvest  the  proceeds,  "or  else  turn 
the  same  over  to  the  said  Mrs.  Blount  for  her 
sole,  separate,  and  absolute  use,  freed  and 
discharged  of  all  trusts."  Now,  while  it 
may  be  conceded  that,  so  far  as  what  may  be 
called  the  primary  object  of  this  trust — pro- 
tecting the  estate  during  the  life  of  Mrs. 
Blount — is  concerned,  such  object  might  be 
fully  accomplished  by  placing  an  estate  for 
the  life  of  Mrs.  Blount  in  the  trustee,  or  cut- 
ting down  his  estate  in  fee  to  an  estate  pur 
autre  vie,  yet  I  do  not  see  how  the  next  ob- 
ject—the power  of  sale — could  be  accom- 
plished except  by  leaving  in  the  trustee  an 
estate  in  fee,  exactly  what  the  testatrix  bad 
in  express  terms  conferred  upon  him;  for  it 
seems  to  me  to  be  well  settled,  lx>th  upon 
principle  and  authority,  that  a  devise  to  trus- 
tees and  their  heirs,  with  power  to  sell,  nec- 
essarily imports  a  fee,  as  they  cannot  convey 
any  greater  estate  than  that  which  they  hold, 
— they  cannot  sell  and  convey  the  fee.  unless 
the  fee  is  in  them.  As  is  said  by  Harper, 
Ch.,  in  Ex  parte  Gadsden,  S  Bich.  Law,  at 
page  477:  "The  power  to  sell  relates  to  tlie 
whole  estate,  and  to  satisfy  that  the  whole 
must  remain  in  them."  See,  also,  Ayer  v. 
Bitler.  7  S.  E.  Bep.  53,  where  the  more  re- 
cent cases  are  collected.  It  is  true  these 
oases  were  concerned  with  the  question  as  to 
whetlier  the  statute  of  uses  had  executed  the 
use,  but  still  they  serve  to  show  that  where 
the  power  of  sale  is  conferred  upon  trustees 
it  is  necessary  to  the  execution  of  such  power 
that  the  legal  estate  should  remain  in  the 
trustees.  If,  therefore,  the  estate  in  fee 
Tested  in  the  trustee,  Julius  H.  Walker,  by 
the  terms  of  the  will,  it  must  remain  in  him 
in  order  to  accomplish  one  of  the  objects  of 
the  trust,  and  it  could  not,  under  the  rule  in- 
voked, be  cut  down  to  any  lesser  estate.  So, 
too,  if  his  estate  should  be  thus  cut  down,  I 
do  not  see  ho  w  he  could  have  performed  anoth- 
er duty  required  by  the  terms  of  the  trust, — 
turn  over  the  proceeds  of  any  sale  he  might 
make  "to  the  said  Mrs.  Blount  for  her  sole, 
separate,  and  absolute  use,  freed  and  dis- 


charged of  all  tntBts, "  if  she  so  directed  in 
writing. 

It  is  said,  however,  thnt  as  this  power  of 
sale  does  not  appear  to  have  bwn  exercised, 
the  event  shows  that  there  was  no  necessity 
for  the  fee  to  remain  in  the  trustee.  But  It 
must  be  rememl)ered  that  we  are  now  con- 
sidering the  question  of  intestacy,  and  must 
therefore  look  at  the  case  as  it  was  presented 
at  the  time  of  the  death  of  Mrs.  Harris,  when 
the  fee  must  necessarily  have  passed  to  some 
one,  as  it  could  not  l>e  in  abeyance.  If  it 
then  vested  in  the  trustee,  it  could  not  after- 
wards be  taken  out  of  tiim,  except  by  the 
operation  of  the  statute  of  uses,  or  by  his  own 
conveyance,  w  by  some  provision  in  the  will 
by  way  of  executory  devise.  It  could  never 
afterwards  pass  to  the  heirs  as  intestate  prop- 
erty. As  is  said  by  Harper,  Ch.,  in  Ex 
parte  Gadsden,  supra:  "But  If  the  fee  be. 
unce  vested  in  the  trustees,  tlie  inheritance 
remains  in  them,  unless,  perl»ps,  a  shifting 
use  should  be  created,  by  the  terms  of  the 
deed  or  will."  Now,  as  the  testatrix  in  this 
case  made  a  devise  to  the  trustee  not  only  in 
terms  amply  sufficient  to  create  a  fee,  bat 
also  imposed  upon  the  trustee  a  duty,  to  the 
proper  performance  of  which  it  was  neoes> 
sary  for  the  trustee  to  have  the  fee,  it  would 
seem  to  follow  necessarily  that  the  fee  then 
passed  to  the  trustee,  and  the  fact  that  \m 
was  never  afterwards  called  upon  to  exercise 
the  power  of  sale  cannot  affect  the  question. 
He  might  have  l>een  called  upon  at  any  mo- 
ment, up  to  the  time  of  Mis.  Blount's  death, 
to  exercise  this  power,  and  the  testatrix 
knowing  this,  and  intending  to  provide  for 
such  a  contingency,  invested  him  with  sndt 
an  estate  as  was  necessary  to  enable  him  to 
execute  such  power,  whenever  its  exercise 
might  be  called  for.  Bat  it  is  contended  that 
immediately  upon  the  death  of  Mrs.  Harris 
the  fee  descended  to  and  was  vested  in  her 
heirs  as  a  qualified  and  determinable  fee,  8ub> 
ject  to  be  divested  by  the  exercise  of  the 
power  of  sale,  and,  such  power  not  having 
been  exercised,  the  fee  became  absolute  in 
the  heirs.  Without  stopping  to  inquire 
whethersuch  an  estate  could  arise  by  descent, 
inasmuch  as  the  heir  is  supposed  to  take  the 
same  estate  with  which  the  ancestor  was 
clothed,  it  is  sufficient  to  say  that  the  only 
authority  cited  (Peay  v.  Peay,  2  Rich.  £q. 
409)  was  a  case  in  which  the  estate  was  cre- 
ated by  deed,  and  did  not  aiise  by  descent. 
In  that  case  Taylor,  in  consideration  of  $20.- 
000  paid  to  him  by  Austin  F.  Peay,  conveyed 
to  a  trustee  in  fee  certain  property,  real  es- 
tate, "in  trust  for  the  use  of  said  Austin  F. 
Peay,  his  heirs  and  assigns,  forever,  and  to 
permit  the  said  Austin  F.  Peay  to  have  and 
possess  the  same,  and  to  enjoy  the  profits 
thereof,  and  in  trust  to  convey  the  same  to 
such  person  or  persons  as  the  said  Austin  F.. 
Peay  shall,  by  deed  or  will,  or  other  writing 
under  hiii  hand,  direct  and  appoint."  The 
only  question  was  whether  the  widow  of 
Austin  F.  Peay  was  entitled  to  dower  in  tiie 
premises,  the  power  of  i^>pointment  never 
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having  been  exercised.  The  court  held  that 
the  statute  executed  the  use  in  Austin  "P. 
PeB7,  creating  in  him  a  qoaliQed  fee.  subject 
to  be  dirested  hy  the  exercise  of  the  power 
of  appointment,  upon  the  principle  laid  down 
by  Lord  £uk>n  in  Maundrell  v.  Maundrell, 
10  Yes.  264:  "That  where  there  is  a  power 
to  A.  to  appoint,  and  till  he  mattes  an  ap- 
pointment, or,  for  want  of  appointment,  to 
him  and  his  heirs,  the  fee  in  the  mean  time 
is  vested  in  him,  as  that  qualifled  fee,  to 
yield  the  estate  to  arise  out  of  the  execution 
of  tlie  power."  The  case  of  Peay  v.  Peay  is 
so  wholly  different  in  all  its  features  from 
the  one  under  consideration  that  1  do  not  see 
bow  it  can  alford  any  authority  for  the  prop- 
osition contended  for.  It  was  manifestly  a 
futile  attempt  to  defeat  tiie  wife's  right  of 
dower,  and  tlie  court  so  held.  There  the 
manifest  object  of  the  deed  was  to  create 
such  an  estate  in  Austin  F.  Peay  as  would 
not  be  subject  to  dower,  wliile  here  it  is  quite 
clear  that  the  testator  did  not  intend  to  cre- 
ate any  estate  of  any  kind  in  her  heirs  as 
such. 

If,  then,  the  trustee  was  invested  with  a 
fee-simple  estate  by  the  terms  of  tlie  will,  the 
next  inquiry  is  whether  such  estate  has  ever 
passed  out  of  him.  Inasmuch  as  Mrs.  Blounl« 
died  without  issue,'  and  without  having  ex- 
ercised the  power  of  appointment,  it  is  quite 
clear  that  this  estate  has  not  passed  out  of 
the  trustee  by  the  provisions  of  the  third 
clause  of  the  will,  and  therefore  the  real 
question  on  this  branch  of  the  case  is  whetlipr 
the  estate  in  fee  has  been  carried  out  of  the 
trustee  by  the  operation  of  the  statute  of 
uses.     As  that  statute  has  no  application  to 

Craonal  property,  (Harley  v.  Platts,  6  Bich. 
iw,  815;  Jjanier  v.  Erunson,  21  S.  C.  41,) 
there  can  be  no -question  ns  to  that  class  of 
property.  As  to  the  real  estate,  it  seems  to 
me  that  the  overwhelming  weight  of  author- 
ity shows  that  the  statute  did  not  execute 
the  use  for  two  reasons:  (I)  Because  a  use 
is  limited  upon  a  use;  (2)  because  certain 
duties  were  required  of  the  trustee  which 
rendered  it  necessary  for  the  legal  estate  to 
remain  in  the  trustee.  See  Ayer  v.  Kitler, 
supra,  and  the  cases  there  cited.  It  follows, 
therefore,  that  the  estate  still  remains  in  the 
trustee,  and  can  only  pass  out  of  him  by  his 
own  conveyanca  But  as  it  Is  conceded  that 
the  trustee  can  take  no  beneficial  interest 
nnder  the  will,  equity  will  not  permit  him 
to  hold  the  estate  for  bis  own  benefit,  but 
will  raise  what  is  called  a  resulting  trust  in 
favor  of  the  heirs  of  the  testatrix,  and  the 
vital  question  remains,  who  are  such  heirs? 
Are  they  those  who  could  bring  themselves 
within  that  class  at  the  time  oi  the  death  of 
the  testatrix,  or  are  they  those  only  who  can 
bring  themselves  within  such  class  at  the 
time  the  resulting  trust  arises?  I  do  not  find 
any  authority  directly  in  point  upon  this 
question,  but  it  seems  to  me  upon  principle, 
and  from  the  analogies  of  decided  cases,  that 
the  trust  results  in  favor  of  those  only  who 
can.  bring  themselves  within  the  class  of 


heitB  at  the  time  sncb  trust  arises.  It  la 
necessary,  then,  to  inquire  when  such  trust 
arose;  and  It  seems  to  me  clear  that  it  could 
not  arise  until  after  the  death  of  Mrs.  Blount, 
for  up  to  the  time  of  her  death  she  might 
have  had  issue,  might  have  died  in  giving 
birth  to  issue,  or  might  have  executed  the 
power  of  appointment  in  her  last  moments, 
and  therefore,  until  she  was  dead,  there 
could  be  no  resulting  trust.  No  trust  could 
result  in  favor  of  Mrs.  Blount,  who,  at  the 
time  of  the  death  of  the  testatrix,  was  her  sole 
heir;  for  as  long  as  she  continued  to  live  the 
trust  could  not  possibly  arise.  Up  to  the 
time  of  her  death  it  was  a  mere  possibility, 
not  an  estate,  or  even  an  interest  in  an  es- 
tate, with  the  right  of  possession  postponed. 
If  this  resulting  trust  had  arisen  under  a  deed 
instead  of  a  will,  and  the  grantor  were  still 
living,  the  trust  would  have  resulted,  to  the 
grantor;  but  this  right  of  reverter,  so  to. 
speak, — ^for,  strictly  speaking,  it  is  not  a  re- 
verter,— would  not  be  an  estate  in  the  gran- 
tor capable  of  being  passed  by  devise  or  in- 
heritance to  the  devisee  or  heir  of  the  gran- 
tor, but  would  be  a  mere  possibility,  until 
the  happening  of  the  events  which  would 
give  birth  to  the  trust.  When,  however,  the 
event  happened  which  gives  rise  to  the  trust, 
it  would  become  an  estate  in  the  grantor,  and 
would  then  be  capable  of  passing  by  devise 
or  inheritance.  Upon  the  same  principle  it 
seems  to  me  that  in  this  case,  where  the  re-< 
suiting  trust  arises  under  a  will,  it  must  re- 
sult to  those  who  are  able  to  bring  themselves 
under  the  class  of  heirs  of  the  testatrix  at  the 
time  when  the  trust  arises;  and,  as  Mrs. 
Walker  was  then  the  sole  heir  of  the  testatrix, 
the  trust  results  in  her  favor,  and  she  is  en- 
titled to  demand  from  the  trustee  a  traufr- 
fer  of  the  whole  estate  to  her.  It  is  analo- 
gous to  the  possibility  of  reverter,  after  the 
termination  of  an  estate  in  fee  conditional, 
which  is  not  an  estate,  but  a  mere  possibility. 
It  is  neither  a  present  nor  future  right,  buta 
mere  possibility  that  a  right  may  arise  upon 
the  happening  of  a  contingency,  which  is  not 
the  subject  of  either  devise  or  inheritance. 
This  is  because  the  grant  or  devise  of  a  fee 
conditional  passes  the  whole  estate  to  the  ten- 
ant in  fee,  leaving  nothing  in  the  grantor  or 
devisor  which  can  be  the  subject  of  devise  or 
inheritance;  and  hence  it  is  settled  that,  upon 
the  termination  of  such  an  estate,  it  goes  to 
those  who  can  bring  themselves  into  the  class 
of  heirs  of  the  person  creating  the  estate,  at 
the  time  when  the  estate  terminates,  and  not 
to  those  who  were  heirs  at  the  time  of  the 
death  of  such  person.  Adams  v.  Chaplin,  1 
Hill,  Eq.  265;  Deas  v.  Horry,  2  Hill,  Eq. 
244;  Fearse  V.  Killian,  McMul.  £q.  231. 
Now,  if  the  possibility  of  reverter  after  the 
termination  of  an  estate  in  fee  conditional 
inures  to  the  benefit  of  those  who  answer  the 
description  of  heirs  of  the  person  creating 
such  estate,  at  the  time  when  the  estate 
terminates,  because  a  conveyance  of  such  ao 
estate  leaves  nothing  in  the  grantor  or  de- 
visor, as  the  case  may  be,  capable  of  being 
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devised  or  inherited,  it  would  seem  to  foDow 
that,  for  the  same  reason,  ft  resulting  trnst 
which  arises  after  the  conveyance  of  an  es- 
tate in  fee-simple  ought  to  take  the  same 
course. 

It  only  remains  to  notice  some  of  the  cases 
which  seem  to  be  mainly  relied  on  to  support 
a  contrary  view.  I'ulliam  v.  Byrd,  2  Strob. 
Eq.  134,  was  very  different  from  the  case  un- 
der consideration.  In  that  case  the  testator 
gave  his  whole  estate  to  his  wife  for  life,  with 
power  to  dispose  of  one-balf  thereof  at  her 
death,  and,  the  wife  having  died  without  ex- 
ercising the  power,  the  question  was  as  to 
the  proper  distribution  of  the  estate.  The 
court,  holding  that  a  gift  to  one  for  life,  with 
a  general  power  of  appointment,  will  not  en- 
large the  life-estate  into  a  fee,  unless  the 
power  is  exercised,  determined  that  the  will 
made  no  disposition  of  the  remainder  after 
the  termination  of  the  wife's  life-estate,  and 
hence  such  remainder  became  distributable 
as  in  case  of  intestacy.  I  do  not  see  how 
that  case  has  any  application  to  the  present. 
There  the  testator  did  not  even  undertake  to 
dispose  of  the  fee,  and,  of  course,  imme- 
diately upon  his  death  it  descended  to  his 
heii-s,  subject  only  to  the  life-estate  of  the 
wife,  and  upon  the  termination  of  that  estate 
became  divisible  among  those  in  whom  it  bad 
previously  vested.  Here,  however,  the  tes- 
tatrix did  dispose  of  the  fee,  leaving  nothing 
in  her  to  descend  to  her  heirs.  So  in  Bocb- 
ell  V.  Tompkins,  1  Htrob.  Eq.  114,  the  de- 
vise was  to  the  wife  for  life  only,  "and  at 
her  death  to  return  to  and  become  a  part  of 
bis  estate;"  and  as  this  reversion,  as  it  was 
called,  was  not  disposed  of  by  the  wUl,  there 
was  clearly  a  case  of  intestacy,  so  far  as  it 
was  concerned,  and  it  descended  immediately 
to  the  heirs  of  the  testator,  of  whom,  of 
course,  the  wife  was  one.  In  Seabrook  t. 
Seabrook,  10  Bich.  Eq.  495.  the  testator  de- 
vised real  estate  to  his  son  for  life,  with  re- 
mainder to  his  issue,  and  in  default  of  issue 
he  directed  that  the  land  should  "revert  to 
bis  estate;"  and  he  then  devised  "the  lands 
so  reverting  unto  my  right  heirs  forever." 
The  son  having  died  without  issue,  the  ques- 
tion was  as  to  the  disposition  of  the  lands  so 
reverting.  Held,  that  ttie  heirs  of  the  testa- 
tor, including  the  widow,  took  the  reversion, 
not  under  the  will,  but  by  descent,  upon  the 
principle  that,  where  a  testator  devtoes  bis 
estate  to  those  upon  whom  the  law  would 
cast  the  estate  if  there  were  no  will,  the  de- 
vise is  nugatory  and  void,  and  the  parties 
take  by  descent,  and  not  under  the  will. 
This  case  is  not  applicable,  for  the  reason 
that,  there  being  no  trustee,  there  was  no 
one  in  whom  the  fee  could  vest,'and  hence  it 
could  not  pass  out  of  the  testator,  except 
apon  a  contingency  which  never  happened, 
and  remaining  in  him  it,  of  course,  descended 
immediately  upon  his  death  to  his  heirs,  as 
his  attempt  to  dispose  of  it  was  nugatory. 
Indeed,  the  real  controversy  in  that  case  was 
whether  the  widow  was  barred  of  any  right 
to  share  in  the  reversion  by  another  clause 


in  the  will,  and  as  she  was  anqnestionaUy 
one  of  the  heirs  of  the  testator,  both  at  the 
time  of  his  death  and  at  the  time  the  rever- 
sion fell  in,  no  such  question  as  that  with 
which  we  are  concerned  could  have  arisen  in 
that  case.  In  Qlover  v.  Adams,  11  Bich.  Eq. 
264.  followed  in  Shaffer  v.  McDuffie,  14  I{ich. 
Eq.  146,  property  of  the  wife  was  conveyed 
by  marriage  settlement  to  trustees  in  trust 
for  the  Joint  nse  of  husband  and  wife  during 
coverture,  and,  if  the  husband  survived,  to 
his  use  during  life,  and  after  his  death  to 
such  person  or  persons  as  the  wife  by  will 
might  appoint,  and,  failing  such  appoint- 
ment, to  her  legal  heirs  and  representatives. 
The  wife  having  died  without  exercising  the 
power  of  appointment.  leaving  the  husband 
surviving,  upon  his  death  the  question  was, 
who  were  entitled?  Held,  that  the  remain- 
der, after  the  termination  of  the  life-estates, 
having  become  vested  In  the  heirs  of  the 
wife  at  the  time  of  her  death,  among  whom 
was  the  husband,  his  share  became  transmis- 
sible to  bis  representatives.  There  is  plainly 
no  analogy  between  that  case  and  this;  for 
in  that  case  the  remainder,  by  the  terms  of 
the  deed,  l)ecame  vested  in  the  heirs  of  the 
wife  immediately  upon  her  death,  and  there 
could  not  have  been  any  resulting  trust.  In 
Farrow  v.  Farrow,  12  S.  C.  168,  property 
was  devised  to  a  trustee  "in  trust  for  the  use 
and  benefit  of  my  son  John  W.  Farrow  dur- 
ing his  life,  and  at  his  death  to  be  equally  di- 
vided l>etween  his  wife,  Emma  Farrow,  and 
the  children  he  may  leave  living,  share  and 
share  alike."  The  wife  survived  the  testa- 
tor, but  died  before  her  husband,  the  life- 
tenant;  and  the  question  was  whether  tlie 
legal  representatives  of  the  wife,  upon  the 
death  of  the  life-tenant,  were  entitled  to  any 
interest  in  the  property. '  Held,  that  the 
wife,  under  the  terms  of  the  will,  took  a 
vested  remainder,  which,  of  course,  was 
transmissible  to  her  representatives.  So  that 
in  that  case  there  was  no  resulting  trust,  and 
I  do  not  see  its  applicability  to  the  present 
controversy.  Indeed,  in  none  of  these  cases 
was  there  any  resulting  trust,  and  the  prop- 
erty passed  under  the  terms  of  the  de«d  or 
will,  while  here  it  does  not  pass  under  the 
terms  of  the  will,  but  remains  in  the  hands 
of  the  trustee,  to  whom  it  had  been  devis(>d 
in  fee,  subject  to  a  resulting  trust  which  the 
law  raises,  and  which  a  court  of  equity  will 
require  the  trustee  to  execute.  The  same 
remarks  will  apply  to  the  case  of  Hicks  v. 
Fegues,  4  Bich.  Eq.  413,  and  Buist  v.  Dawes. 
reported  in  a  note  to  that  case.  The  judg- 
ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  case 
remanded  to  that  court  for  the  purpose  of 
carrying  into  effect  the  views  herein  set 
forth. 

McCtowAM,  J.,  concurs. 

Simpson,  C.  J.,  {dis»mt(ng.)  Mrs.  8. 1. 
Harris,  late  of  this  state,  died  in  the  city  ot 
Columbia,  leaving  of  foroe  a  last  will  and 
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testament,  a  copy  of  which  is  found  in  the 
record,  in  which  st>e  devised  and  bequeathed 
her  whole  estate,  real  and  personal,  to*  her 
nephew,  the  defendant  Julius  H.  Walker, 
and  his  heirs,  to  the  use  of  the  said  Julius 
H.  Walker  and  his  lieirs,  in  trust,  neverthe- 
less, for  herdaugliter  Mrs.  Mary  Delia  Blount 
during  the  term  of  her  natural  life,  upon  cer- 
tain  terms  and  conditions,  with  certain  pow- 
ers of  sale,  etc.,  to  the  trustee;  and,  upon  the 
death  of  Mrs.  Blount,  the  said  property,  or 
what  remained  unconsumed  and  undisposed 
of,  was  bequeathed  and  devised  to  the  issue 
of  Mrs.  Blount,  etc.,  and,  upon  default  of  is- 
Bue  surviving  her,  then  the  same  was  de- 
vised to  such  person  or  persons,  etc.,  as  the 
said  Mrs.  Blount  might  appoint  by  her  last 
will  and  testament,  etc.;  and  upon  the  death 
of  Mrs.  Blount  the  trusts  of  the  will  were  to 
be  regarded  as  executed,  etc.,  in  favor  of  the 
person  or  persons  designated  as  remainder- 
men in  the  third  clause  of  the  will,  without 
any  relinquishment  or  transfer  of  trust  by 
the  said  trustee.  At  the  death  of  Mrs.  Har- 
ris she  left  surviving  her  Mrs.  Blount,  an 
only  daughter;  her  next  of  kin,  after  the 
daughter,  being  the  defendant  Mrs.  Walker, 
an  only  sister.  Mrs.  Blount  died  shortly 
after  her  mother,  leaving  no  issue  surviving 
her,  and  without  having  executed  the  power 
of  appointment  given  to  her  in  the  will  of 
Mrs.  Havris.  See  Blount  t.  Walker,  28  S. 
C.  545,  6  S.  £.  Bep.  558.  Now,  upon  this 
state  of  facts,  the  question  has  arisen,  who 
is  entitled  to  the  property  mentioned  in  the 
will  of  Mrs.  Harris?  Should  it  go  to  the  es- 
tate of  Mrs.  Blount,  the  daughter,  who  was 
the  sole  heir  of  Mrs.  Harris  at  her  death,  or 
should  Mrs,  Walker,  the  sister  of  Mrs.  Har- 
ris, be  entitled,  as  the  heir,  when  the  life-es- 
tate of  Mrs.  Blount  fell  in  by  her  death,  leav- 
ing no  issue,  and  having  failed  to  appoint? 
His  honor,  Judge  Hudson,  who  heani  this 
question  below,  holding  that,  the  trusts  of  the 
will  of  Mrs.  Harris  having  failed,  the  prop- 
erty became  intestate  property;  and  Mrs. 
Blount,  being  the  sole  heir  of  Mrs.  Harris  at 
ber  death,  was  entitled,  (PuUiam  v.  Byrd,  2 
Strob.  £q.  185;)  who,  having  died  leaving 
her  husband  and  her  aunt  Mrs.  Caroline 
Walker  as  her  heirs,  the  said  property  should 
go  to  them  according  to  their  rights,  to-wit, 
the  personal  property  to  the  husband,  the 
plaintiff,  and  the  real-estate,  one-half  each, 
to  the  husband  and  Mrs.  Walker.  The  de- 
fendants in  their  appeal,  deny  the  correctness 
of  this  decree,  contending  that  the  time  for 
ascertaining  the  heirs  of  Mrs.  Harris  to  whom 
the  property  should  go,  as  intestate  property, 
was  the  death  of  Mrs.  Blount,  and  that,  Mrs. 
Walker  being  the  only  surviving  heir  at  that 
time,  she  t>ecame  entitled  to  the  whole  estate. 
As  appropriate  to  the  discussion  of  the  is- 
sue here,  we  may  state  the  following  legal 
propositions,  which  we  suppose  will  be  con- 
ceded without  question:  (1)  Where  a  party 
dies  leaving  no  last  will  and  testament,  he 
dies  intestate  as  to  the  property,  real  and 
personal,  of  which  be  was  seised  and  pos- 


sessed at  the  time  of  bis  death.  (2)  Where 
he  leaves  a  last  will  and  testament,  and  yet 
fails  to  dispose  of  some  of  Iiis  property,  or  of 
some  interest  or  estate  therein,  he  dies  intes- 
tate as  to  such  undisposed  of  property,  or  in- 
terest or  estate.  (8)  While  a  decedent  may 
by  his  last  will  and  testament  direct  that  such 
of  his  heirs  as  may  be  in  existence  at  a  cer- 
tain time  after  his  death  shall  take  his  estate, 
(for  instance,  where  he  gives  a  life-estate, 
and  then  the  remainder  to  go  to  such  of  his 
heirs  as  may  be  in  existence  at  the  termina- 
tion of  said  life-estate,  said  heirs  will  take 
the  estate,)  yet  where  he  dies  without  such 
a  disposition, — ^in  other  words,  intestate, — 
his  heirs  at  his  death  alone  can  claim;  the 
reason  being  that  in  such  last  case  the  heir 
claims  by  operation  of  law,  and  not  by  virtue 
of  the  will,  and  the  law  never  casts  the  es- 
tate upon  any  except  the  heir  in  being  at  the 
death  of  the  decedent.  An  "heir"  is  defined 
to  be  he  upon  whom  the  law  casts  an  estate 
immediately  upon  the  death  of  the  ancestor. 
These  propositions,  we  think,  present  fa- 
miliar legal  principles,  and,  without  citing  au- 
thority now,  we  may  say  that,  in  our  opin- 
ion, they  are  absolutely  unassailable;  and,  if 
so,  it  must  follow  that,  if  Mrs.  Harris  died 
intestate  as  to  any  portion  of  her  property, 
her  daughter,  Mrs.  Blount,  being  her  sole  heir 
at  the  time  of  her  death,  she  was  entitled 
thereto,  and  upon  t^er  death  it  would  go  to 
her  heirs  as  decreed  by  the  oircuit  judge. 

The  vital  question,  then,  in  the  first  in- 
stance, is,  did  Mrs.  Harris  die  intestate  as  to 
the  property  in  question.  There  is  no  doubt 
but  titat  Mrs.  Harris  left  a  will,  and  yet  it  is 
equally  as  certain  that  there  was  no  bene- 
ficial interest  disposed  of  to  any  one,  except 
a  life-estate  to  Mrs.  Blount.  There  was  a 
contingency,  which  if  it  had  happened  would 
have  accomplished  a  disposition  of  the  whole 
estate;  but,  it  not  happening,  it  was  the  same 
as  if  no  such  contingent  disposition  had  been 
attempted,  and  the  will  should  now  be  read 
as  if  such  provision  had  not  been  incorpo- 
rated therein.  And  suppose  the  will  had  t)een 
left  in  such  condition,  without  the  suggested 
disposition  incorporated.  Suppose  the  will 
had  sin^)ly  given  to  Mr.  Walker  the  property 
in  trust  for  the  use  and  benefit  of  Mra. 
Blount  during  her  natural  life,  and  nothing 
more.  Could  there  be  a  doubt  but  that  Mrs. 
Harris  would  have  died  intestate  as  to  the 
entire  remainder  or  reversion,  and  tliat  the 
law  would  have  cast  the  same  upon  her  heir 
or  heirs  in  being  at  her  deatli,  who  in  this 
case  was  Mrs.  Blount?    Certainly  not. 

It  is  said,  however,  in  the  argument  of  ap- 
pellants, tlwt  Mrs.  Harris  did  not  really  die 
intestate, — or,  at  least,  we  so  understand  the 
argument;  that,  on  the  contrary,  she  dis- 
posed of  her  whole  estate — the  entire  fee — to 
Mr.  Julius  H.  Walker,  and  in  such  way  that 
even  it  was  put  beyond  the  reach  of  the  stat- 
dte  of  uses.  Admit  this  to  be  true,  to-wit, 
that  the  entire  fee  was  given  to  Mr.  Walker, 
and  yet  it  would  not  follow,  it  seems  to  us, 
that  Mrs.  Harris  did  not  die  intestate;  or,  if 
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BO,  where  Is  the  foundation  of  Mrs.  Walker's 
claim?  She  certainly  cannot  claim  under 
the  will  of  her  sister.  Her  name  is  not  men- 
tioned therein,  nor  is  there  any  indication 
there  that  Mrs.  Harris  intended  tliatanypor* 
tion  of  her  estate  should  go  to  Mrs.  Walker. 
In  fact,  if  Mis.  Harris  did  not  die  intestate, 
neither  of  the  parties  contending  here  is  of 
right  before  as.  Bat  we  think  that  Mrs. 
Harris  did  die  intestate,  as  to  all  but  the  life- 
estate  given  to  Mrs.  Blount,  and  tliat  the 
fact  that  her  entire  property  was  given  in 
fee  to  Mr.  Julius  H.  Walker  makes  no  differ- 
ence. 

It  is'  conceded  that  no  beneficial  interest 
in  the  property  was  given  to  Mr.  Wallter,  and 
therefore  that  he  cannot  hold  it  for  himself, 
and  enjoy  it,  although  the  statute  of  uses 
may  not  l>e  able  to  extract  it.  It  is  conceded, 
too,  tliat  he  must  give  it  ap  to  some  one.  It 
must  be  also  conceded  tliat  he  cannot  yield  it 
to  any  one  as  a  legatee  or  devisee  under  the 
will,  because  the  will  has  provided  for  no  leg- 
atee or  devisee.  He  mast  give  it  op,  then, 
as  intestate  property,  which,  of  course,  he 
could  not  be  required  to  do,  unless  Mrs.  Har- 
ris died  intestate.  In  any  even  t,  it  being  per- 
fectly clear  that  Mr.  Walker,  the  trustee, 
having  no  beneflcial  interest  in  any  part  of 
the  estate,  and  no  beneflcial  interest  therein 
being  fbund  bequeathed  or  devised  to  any 
one  else  after  the  termination  of  the  life-es- 
tate of  Mrs.  Blount,  Mrs.  Harris  died  with- 
out a  final  disposition  of  said  beneflcial  in- 
terest, intestate  thereof;  and  in  sbch  case, 
tliough  the  statute  of  uses  cannot  he  invoked 
as  a  means  of  passing  the  property  to  the 
heirs  at  law,  it  would  be  a  reproach  to  the 
law  and  the  courts  if  no  way  could  be  found 
by  which  it  could  be  thus  passed.  It  will  be 
admitted,  however,  we  suppose,  that  if  Mrs. 
Harris  had  simply  bequeathed  and  devised 
her  estate  to  Mr.  Walker  in  trust  for  Mrs. 
Blount  for  life,  without  giving  the  fee  to  him, 
or  witiiout  fixing  it  In  him  so  indelibly,  as 
contended  for,  but  had  put  him  in  control 
to  manage,  etc.,  for  Mrs.  Blount,  then  the 
statute  of  uses- would  not  have  carried  the 
legal  estate  to  Mrs.  Blount,  nor  would  such 
a  state  of  facts  have  prevented  Mrs.  Harris 
from  dying  intestate  as  to  the  estate  beyond 
the  life-estate. 

Now,  we  think  that  notwithstanding  the 
entire  fee  in  the  property  was  given  to  Mr. 
Walker,  and  given  in  such  way  and  by  such 
language  as  would  ordinarily  have  put  it,  as 
we  have  already  said,  beyond  the  reach  even 
of  the  statute  of  uses,  yet  wtien  we  look  at  the 
purposes  of  the  trust  imposed  upon  Mr. 
Walker  we  are  warranted  by  well-established 
equitable  principles,  applicable  to  sncii  cases, 
to  hold  that  his  legal  estate  should  be  no 
larger  tlian  demanded  by  the  trust-estate  nn- 
der  Ills  charge,  and,  allliough  he  may  have 
technically  a  fee,  yet  said  fee  will  be  cut 
down  to  the  proportion  of  the  said  trust-es- 
tate. And  inasmuch  as  here  the  trust  estate 
put  in  charge  of  Mr.  Wallter  was  only  a  life- 
estute,  the  complete  execution  of  which  could 


be  accomplished  by  a  legal  Iif»«state  in  bim, 
the  courts,  for  the  protection  of  (he  intereets 
of  tbOiheirs  of  Mrs.  Harris,  shoold  hold  that 
the  fee  to  Walker  has  been  thus  cut  down  to  a 
life  estate,  and  upon  the  death  of  Mrs.  Blount, 
the  life-tenant,  the  trust  is  ended,  and  the 
heirs  of  Mrs.  Harris  became  entitled  to  the 
possession  of  the  property.  See  Sugd.  Pow- 
ers, p.  9,  §  5;  Perry,  Trusts,  §  312:  several 
of  oar  own  cases,  to-wit.  Farrow  v.  Farrow, 
12  S.  C.  172;  Williman  v.  Holmes,  4  Rich. 
£q.  476;  and  many  other  cases  miglvt  be 
cited. 

The  doctrine  iai  fully  stated  in  Ferry  <m 
Trusts,  from  whieh  valuable  work  the  fol- 
lowing is  copied,  at  section  812.  "In  ail 
cases"  says  Mr.  Perry,  "where  an  estate  is 
given  to  one  for  the  use  of  another,  in  such 
manner  that  the  statute  at  uses  steps  in  and 
executes  the  estate  in  (be  cestui  qu»  Irtwt, 
the  statute  executes  in  the  entui  que  trust 
only  the  estate  that  the  first  donee  or  trostee 
takes ;  that  is,  the  statute  executes  or  trans- 
fen  the  exact  estate  given  to  the  trustee. 
*  •  •  While  this  is  the  rule  in  respect  to 
estates  which  the  statute  executes,  a  very 
different  rule  applies  to  estates  upon  a  trust 
or  use  not  executed  by  the  statute.  In  these 
cases,  the  extent  or  quantity  of  Vbe  estate 
taken  by  the  trustee  is  determined,  not  t^ 
the  circumstance  that  words  of  inheritance 
in  the  trustee  are  or  are  not  used  in  the  deed 
or  will,  but  by  the  intent  of  the  parties;  and 
the  intent  of  the  parties  is  determined  by  the 
scope  and  extent  of  the  trust.  Therefore  die 
extent  of  the  legal  interest  of  a  trustee  in  an 
estate  given  to  him  in  trust  is  measured,  not 
by  words  of  inheritance  or  otherwise,  but  by 
the  object  and  extent  of  the  trust  upon  which 
the  estate  is  given.  On  this  principle,  two 
rules  of  construction  have  been  ail(^>ted  by 
courts:  First,  <  wherever  a  trust  is  created, 
a  legal  estate,  sufficient  for  the  purposes  of 
the  trust,  shall,  if  possible,  be  implied  in  the 
trustee,  whatever  may  be  the  limitation  in 
the  instrument,  whether  to  him  and  his  lieirs 
or  not;'  and,  second,  'although  a  legal  es- 
tate may  be  limited  to  a  trustee  to  tlie  fullest 
extent,  as  to  him  and  his  heirs,  yet  it  shall 
not  be  carried  further  than  the  complete  ex- 
ecution of  the  trust  necessarily  requires.'  " 
This  seems  to  us  to  be  directly  in  point;  so 
much  so,  as  to  JustlQr  the  long  quotation 
above. 

But  even  if  this  is  an  erroneoas  view  of 
this  subject,  and  it  be  true  that  Mr.  Julius 
Walker  was  invested  with  (be  fee,  which  the 
statute  of  uses  with  all  of  its  mysterious 
power  to  transfer  title  from  one  to  another 
could  not  touch,  yet  bow  could  that  deter- 
mine which  of  the  two,  whether  Mrs.  Wallser 
or  Mrs.  Blount,  was  the  heir  of  Mrs.  Harris, 
upon  whom  the  law  would  cast  the  estate  as 
intestate  property  ?  Sap|>osing  the  fee  i  n  Mr. 
Walker  is  of  the  character  claimed  by  appel- 
lant's counsel,  we  think  they  have  clearly 
demonstrated  that  it  was  not  executed  by 
the  statute;  but  we  fail  to  see  that  spch  a 
result  redounds  to  the  benefit  of  Mrs.  Walker. 
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We  fail  to  see  that  that  fact  Oxea  Mrs.  Walk- 
er  as  tlie  heir  of  Mn.  Harris,  ahead  of  Mrs. 
Blount.  Bat  it  is  said  there  was  a  resultiog 
trust  here.  What  is  a  resalting  trnst?  In 
brief,  a  resulting  trust  is  witere  no  express 
trust  is  created  bj  the  parlies,  but  the  law 
implies  one  from  the  acts  of  the  parties, 
whether  they  were  intended  to  create  a  trnst 
or  not.  It  arises  from  the  operation  of  law. 
One  example  of  a  resulting  trust  is  when  a 
trust  is  declared  only  as  to  a  part  of  an  estate, 
and  nothing  is  said  as  to  the  residue.  The 
residue,  remaining  undisposed  of,  remained 
to  the  heir  at  law.  So,  where  a  conveyance 
is  made  upon  such  trusts  as  shall  be  appoint- 
ed, and  there  is  a  default  of  appointment,  or 
where  it  is  made  of  a  particular  trust,  which 
tails  of  talcing  effect,  or  is  not  declared,  or  is 
illegal,  the  trust  in  such  cases  would  result 
to  the  settler  or  his  heirs,  and  thus  it  is  said 
in  Perry,  Trusts,  §  152:  "If,  upon  a  convey- 
ance, devise,  or  bequest,  a  trust  is  declared 
of  a  part  of  the  estate  only,  or  the  purposes 
of  the  trust  do  not  exhaust  tlie  whole  bene- 
ficial interest,  the  trust  in  the  remaining  part 
or  interest  will  result  to  the  settler  or  his 
heirs."  So  that,  if  there  was  a  resulting 
trust  here,  arising  either  from  the  fact  that 
there  was  a  failure  of  appointment  or  faUure 
of  a  particular  trust,  or  that  a  trust  had  t>een 
declared  of  only  a  part  of  the  estate,  or  that 
the  whole  beneficiary  interest  had  not  been 
exhausted  by  the  trust  declared,  then  such 
resulting  trust,  arising,  as  it  does,  in  a  last 
will  and  testiiment,  which  could  only  take 
efTect  at  the  death  of  the  testatrix,  would  be 
a  resulting  trust  in  favor  of  her  heirs  at  law 
alone;  and  the  question  would  again  return, 
who  is  the  heir  at  lawV  To  which  question, 
we  repeat  the  response  already  made  above, 
taken  from  that  great  law-writer,  Blackstone: 
"That  it  is  he  upon  whom  the  law  casts  the 
descent  immediately  upon  the  death  of  the 
ancestor;"  and  Mrs.  Blount  was  auch  heir 
here. 

(31  S.  C.  166) 

STATB  f>.  OOLOLOTJGH. 

(Supreme  Oovrt  of  South  Carolina.    June  8S, 
1889.) 

CaiuniAi.  Law— WATvaa— VARiANoa. 

1.  Tboagh  under  the  statute  of  South  Carolina 
defendant  In  a  criminal  action  U  allowed  three 
days  to  prepare  for  trial  after  receiving  a  copy  of 
the  indictment,  this  right  may  be  waived  by  fail- 
ure to  ask  for  oontlnnanoe  when  the  case  Is  called 
for  fa-IaL  Defendant  may  also  waive  the  right  to 
a  copy  of  the  jury  panel  by  failing  to  demand  it  at 
the  proper  time. 

3.  The  fact  that  the  place  alleged  in  the  Indict- 
ment and  the  one  proved  as  the  place  of  the  com- 
mission of  the  crime  are  several  milee  apart,  does 
not  constitute  a  variance,  if  the  place  proven  is 
not  essenUally  descriptive  of  the  crime,  is  within 
the  county,  and  is  alleged  merely  to  show  jiuris- 
dietion. 

Appeal  from  general  sessions  circuit  court 
of  Clarendon  county;  Norton,  Judge. 

Galluchat  dt  Alsbrook,  for  appellant. 
John  H.  Wilson,  for  respondent. 

Simpson,  C.  J.  This  case  is  before  as  up- 
on.au  agreed  case  hereto  annexed: 


"case  AOBEBD  T7F0N. 

"This  case  was  tried  before  his  honor, 
Judge  J.  J.  NOBTON,  and  a  Jury,  at  the  Feb- 
ruary, 1889,  term  of  the  general  sessions 
court  for  Clarendon  county.  The.  case  was 
called  on  Monday,  the  prisoner  arraigned, 
and  asked  if  she  was  ready  for  trial.  She  re- 
plied, 'I  am  ready.'  Her  counsel  immedi- 
ately corrected  her,  demanded  a  copy  of  the 
indictment,  and  daimed  all  that  the  law 
gave  the  defendant;  but,  when  asked  by  the 
court  if  the  defendant  could  go  to  trial  on 
the  Wednesday  following,  her  counsel  an- 
swered that  ■  they  thought  they  would  be 
ready,'  and  were  furnished  with  copy  of 
the  indictment  upon  their  demand  for  same. 
The  case  was  continued  until  Wednesday. 
Copy  of  indictment  furnished  Monday  after- 
noon. The  case  was  again  called  for  trial 
10  o'otock  A.  M.,  Wednesday  following.  Up- 
on being  asked  if  they  were  ready  fur  trial, 
counsel  for  defendant  had  the  crier  to  call 
four  of  defendant's  witnesses,  none  of  whom 
responded,  and  announced  themselves  '  not 
ready.'  Shortly  afterwards  counsel  for  de- 
fendant stated,  upon  the  recall  of  the  case, 
that  they  would  not  interpose  as  an  objec- 
tion to  the  trial  proceeding  the  absence  of 
witnesses,  but  that  they  were  not  prepared. 
The  court  asked  what  the  solicitor  had  to 
say.  The  solicitor  insisted  upon  going  on 
with  the  trial.  The  judge  then  asked  the 
counsel  for  defendant  if  they  had  any  motion 
or  request  to  make,  and  their  answer  was, 
•  We  are  not  ready  for  trial.'  The  judge  re. 
peated  the  question,  and  the  same  answer 
was  given,  and  counsel  for  defendant  made 
no  motion  whatever,  and  did  not  claim  the 
three  days  at  that  time.  The  judge  tlien  or- 
dered the  trial  to  proceed.  When  the  jury 
were  being  called  counsel  for  defendant  de- 
manded a  copy  of  the  jury  panel.  No  certi- 
fied copy  was  furnislied.  but  a  newspaper 
containing  a  list  of  the  jury  was  furnished 
them,  they  making  no  objection  to  same,  and 
making  no  motion  or  request.  The  solicitor 
then  proved  the  state's  case,  and  announced 
that  the  state  closed.  When  the  state  closed, 
the  defense  moved  for  a  continuance  on  the 
ground  that  the  three  days  allowed  the  pris- 
oner by  law  to  prepare  her  case  bad  not  ex- 
pired, apd  no  time  had  been  waived.  Mo- 
tion overruled.  No  testimony  was  offered 
by  the  defense.  The  proof  was  that  two 
bams,  one  having  fodder  in  it,  from  which 
some  of  the  fodder  had  been  removed,  and 
the  other  having  the  corn  and  produce  of  the 
owner  tliereof  in  it,  belonging  to  the  party 
named  in  the  indictment  and  proven  as  own- 
er thereof,  were  burned,  said  proof  show- 
ing the  defendant  to  be  the  incendiary,  on 
the  night  of  January  16.  1889,  in  Clarendon 
county,  seven  miles  from  Manning,  the 
county-seat  of  said  county.  The  indictment 
charged  the  burning  of  *  two  certain  barns  at 
Manning,  in  the  county  of  Clarendon  and 
state  aforesaid.'  His  honor  was  requested 
to  charge  that  'the  state  must  prove  two 
barns  were  burned,  and  they  at  Manning.' 


Digitized  by 


v^oogle 


812 


SOUTHEASTERN  BEPOBTEB,  Vol.  9. 


(S.  a 


Bequest  refused,  and  the  Jury  charged  that 
it  was  not  necessary  for  the  state  to  prove 
that  the  bams  were  burned  at  or  iii  the  town 
of  Manning,  but  that.  Manning  being 
proven  to  be  the  county-seat  of  the  connty  of 
Clarendon,  that  the  place  was  properly  laid 
in  the  indictment,  and  that  if  the  burning 
took  place  anywhere  in  said  county  it  was 
sufficient;  nor  was  proof  of  two  barns  be- 
ing burned  required,  but  proof  of  the  burn- 
ing  of  one  only  was  sufficient.  The  Jury  re- 
turned a  verdict  of  guilty,  and  recommended 
to  m:Tcy.  Counsel  for  defendant  moved  in 
arrest  on  the  ground  that  the  variance  be- 
tween the  crime  as  laid  and  the  proof  was 
fatal  to  the  indictment.  Motion  overruled. 
The  prisoner  was  then  sentenced  to  ten  years 
at  hard  labor  in  the  state  penitentiary. 
Counsel  for  defendant  moved  for  a  new  trial 
on  the  ground  that  copies  of  the  indictment 
and  Jury  panel  were  not  served  three  days 
previous,  and  on  the  further  ground  that 
three  days  had  not  expired  since  the  term  of 
court  commenced.  Motiou  refused.  Notice 
of  appeal  from  sentence  then  given. 

"Galltjchat  &  Alsbbook, 
"Defendant's  Attorneys." 

"NOTICE  OF  APPEAL. 

"State  of  South  Carolina,  Clarendon  Connty. 
In  the  Supreme  Court.  State  v.  Eliza  Col- 
clougb.  Arson.  Hishonor,  Judge  J.J.  Nor- 
ton, and  Solicitor  John  S.  Wilson,  will  please 
take  notice  that  the  defendant,  Eliza  Col- 
dough,  intends  to  and  does  appeal  to  the  su- 
preme court  of  this  state  from  the  sentence 
of  the  circuit  court. 

"Gallvchat  St  Alsbrook, 
"Defendant's  Attorneys. 

"February  15,  1889. 

"Service  due  and  legal.    Admitted  Feb- 
ruary 23, 1889.  John  S.  Wilson, 
"Solicitor  3d  Circuit." 
"exceptions. 

"It  is  respectfully  submitted:  (1)  That 
his  honor  erred  in  ordering  the  trial  to  pro- 
ceed on  Wednesday;  the  three  days  for  pre- 
paration, to  which  the  defendant  was  entitled, 
having  not  expired.  (2)  That  his  honor 
erred  in  ordering  the  trial  to  proceed  without 
having  a  certified  copy  of  the  jury  panel  fur- 
nished the  defendant.  (3)  That  his  honor 
erred  in  overruling  defendant's  motion  in  ar- 
rest, the  variance  l^etween  the  crime  as  de- 
scribed in  the  indictment  and  the  proofs  be- 
ing fatal.  (4)  That  his  honor  erred  in  refus- 
ing to  charge  the  jury  as  requested,  to-wit: 
•  The  state  must  prove  two  barns  were  burned, 
and  they  at  Manning;'  and  for  that  his  honor 
did  charge  that  it  was  not  necessary  for  the 
state  to  prove  two  barns  were  burned,  nor 
to  prove  that  they  were  at  Manning. 

"Galluchat  &  Alsbrook, 
"Defendant's  Attorneys." 

It  will  be  seen  that  the  questions  involved 
are — First,  whether  his  honor  erred  in  or- 
dering the  case  to  trial  on  Wednesday  of  the 
term,  the  Ihreedays  not  having  expired  from 
the  time  when  the  defendant  was  furnished 
with  a  copy  of  the  indictment,  and  no  certi- 


fied copy  of  the  Jury  panel  having  been  fur- 
nished him;  second,  ft-hether  he  erred  in  not 
granting  defendant's  motion  in  arrest  of 
judgment  on  account  of  alleged  variance  be- 
tween the  crime  as  de8crit>ed  and  the  proof; 
and,  third,  whether  his  honor  erred  in  refus- 
ing to  charge  the  request,  to-wit:  "  The  state 
must  prove  two  bams  were  burned,  and  they 
at  Manning," — and  in  charging  "that  it  was 
not  necessary  for  the  state  to  prove  two  barns 
were  burned,  nor  to  prove  that  they  were  at 
Manning. "  Without  stopping  to  determine 
what  the  precise  rights  of  a  prisoner  charged 
with  felony  are  in  reference  to  being  fur- 
nished with  a  copy  of  the  indictment  and  a 
copy  of  the  jury  panel  before  the  trial,  it  i> 
sufficient  in  this  case  to  say  that  the  defend- 
ant has  no  ground  of  complaint, — certainly,  no 
sufficient  ground  to  warrant  this  court  to 
grant  a  new  trial.  It  seems  that  a  copy  of 
the  Indictment  was  furnished  on  Monday, 
and  the  defendant's  counsel,  when  at  that 
time  being  asked  if  lie  would  be  ready  for 
trial  on  Wednesday,  answered  that  "they 
thought  Ihey  would,"  interposing  no  objec- 
tion as  to  the  three  days,  nor  intimating  in 
any  way  that  they  would  claim  the  three 
days.  No  demand  was  made  at  that  time  for 
a  certified  copy  of  the  jury  paneL  When  the 
case  was  called  on  Wednesday  the  defendant's 
counsel  simply  answered  "Not  ready,"  giving 
no  reason,  and  making  no  motion  for  a  con- 
tinuance, although  asked  several  times  by 
bis  honor  whether  they  had  any  request  or 
motion  to  make.  No  claim  was  made  for  the 
three  days,  nor  any  demand  or  request  for  a 
copy  of  the  Jury  panel.  The  case  was  then 
ordered  on,  and  during  the  calling  of  the  Jury 
the  defendant  for  the  first  time  asked  for  a 
copy  of  the  jury  panel,  when  a  newspaper 
containing  a  list  was  furuished,  which  was 
received  without  objection  or- protest.  See 
State  V.  Briggs,  27  S.  C.  80, 2  S.  E.  Bep.  854; 
State  V.  Winningham,  10  Bich.  Law,  268. 
Under  this  state  of  facts  we  do  not  see  that  bis 
honor  below  committed  any  legal  error,  sub- 
ject to  reversal  by  this  court.  He  made  no 
ruling  as  to  the  right  of  the  prisoner,  either 
to  a  copy  of  the  indictment  or  of  the  jury 
piinel.  No  question  was  raised  upon  either 
of  these  matters,  nor  any  intimation  given 
that  the  prisoner  desired  a  ruling  tiiereon. 
The  province  of  this  court  in  a  law  case, 
either  civil  or  criminal,  extends  only  to  the 
consideration  of  alleged  errors  of  law.  Here 
the  error  alleged,  when  the  facts  and  circum- 
stances are  analyzed,  amounts  to  nothing 
more  than  that  his  honor  ordered  the  case  to 
trial  when  the  defendant  announced  that  she 
was  not  prepared,  declining  to  give  any  reason 
or  make  any  request  or  motion  for  contin- 
uance or  delay.  We  do  not  see  any  legal  er- 
ror in  this.  But,  in  addition,  we  think  that 
defendant  waived  by  her  conduct  whatever 
right  she  may  have  had  both  as  to  the  indict- 
ment and  the  jury  panel.  1  Bish.  Crim.  Proc. 
§§  931,  944.  The  next  exception  complains 
that  the  motion  in  arrest  of  judgment  was 
not  granted,  which  was  based  upon  an  alleged 
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va>^ance  between  the  proof  and  the  crime 
charged.  The  variance  alleged  is  not  pointed 
out  in  the  exception,  but  we  suppose  it  to 
be  that  the  crime  charged  wiis  alleged  to 
have  been  committed  at  "Manning,"  in  Clar- 
endon county,  when  the  evidence  showed  that 
It  was  committed  some  miles  distant  from 
Manning,  in  said  county.  It  is  true,  as  con- 
tended, that  where  an  allegation  is  made  in 
the  indictment,  whether  it  be  of  a  place  or 
other  fact,  which  is  essentially  descriptive  of 
•he  crime,  it  must  be  proved  as  alleged, 
whether  it  was  necessary  to  be  alleged  or  not. 
But  where  the  allegation  of  place  was  merely 
latended  to  show  jurisdiction  in  the  court, 
then  this  necessarily  does  not  exist.  This 
matter  was  fully  discussed  in  State  v.  Moore, 
24  S.  C.  155,  where  the  county  in  which  the 
crime  was  committed  was  alleged,  but  the 
usual  formula  of  the  court-house  was  left 
out;  the  court  holding  that,  although  it  was 
the  custom  and  the  better  practice,  perhaps,  to 
idlege  the  court-house  as  well  as  the  county, 
yet,  as  the  allegation  was  a  matter  of  juris- 
diction, the  allegation  of  the  county  was  suf- 
ficient. In  the  indictment  here  both  the 
county  and  the  place  of  holding  the  court, 
to-wit,  Manning,  were  alleged.  We  do  not 
think  the  word  "Manning,"  as  used  in  this 
indictment,  could  be  construed  as  a  word  of 
description;  on  the  contrary,  it  was  intended 
as  a  word  of  jurisdiction,  and  was  in  con- 
formity with  the  usual  mode,  and  the  better 
practice,  as  suggested  in  State  v.  Moore,  su- 
pra. The  last  exception  is  met  by  what  has 
just  been  said,  in  so  far  as  his  honor  refused 
to  ctiarge  that  it  was  necessary  for  the  state 
to  prove  that  the  crime  was  committed  at 
Manning,  and  in  so  far  as  he  cliarged  that 
this  was  not  necessary.  As  to  the  other  por- 
tion of  this  exception,  to-wit,  that  his  honor 
charged  that  it  was  not  necessary  to  prove 
that  two  bams  were  burned,  this  is  untena- 
ble. Besides,  it  was  wholly  immaterial,  as 
it  is  conceded  that  the  evidence  fully  sus- 
tained the  indictment,  charging  the  burning 
of  two  bams.  It  is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  afiSrmed. 

MolTEB  and  McGowAN,  JJ.,  concur. 


<31  8.  C.  804) 

Sansebs  e.  Sandkbs. 

(Supreme  Court  of  Scfuth  CaroUHO.    June  96, 
1880.) 

PLBADnro — Tun  of  Fnjico. 
An  order  was  made  in  open  conrt  vacating  a  Judg- 
ment "  with  ieave  to  the  defendant  to  pu  t  i  n  his  an- 
swer and  defend  the  suit,  the  answer  served  with 
the  motion  papers  herein  being  allowed  to  stand 
«H  the  defendant's  answer  in  the  case. "  The 
answer  was  not  thereafter  formally  served.  Held, 
that  the  answer  mast  be  considered  as  filed  on  the 
4ti\.e  of  the  order,  within  the  meaning  of  the  Code 
provision  requiring  a  reply  to  be  served  within  20 
days  after  the  filing  of  the  answer.  HcIvbb,  J., 
dipsonting. 

Api  eal  from  common  pleas  circuit  court 
4if  Uarnwell  county;  Fraseb,  Judge. 


J.  O.  Davant,  for  appellant.  Robert  Aid- 
rioh,  for  respondent. 

McGowAN,  J.  This  was  an  action  on  a 
note  by  the  plaintiff,  as  executor  of  the  will ' 
of  William  Sanders,  deceased,  in  which  there 
was  a  judgment  in  favor  of  the  plaintiff  for 
$455.11,  and  for  some  reason  not  now  im- 
portant Judge  CoTBBAN,  on  March  81, 1886, 
granted  an  order  "to  vacate  and  set  aside  the 
judgment,  with  leave  to  the  defendant  to 
put  in  bis  answer  and  defend  the  suit,  the 
answer  served  with  the  motion  papers  here- 
in being  allowed  to  stand  as  the  defendant's 
answer  in  the  action,  with  leave  to  the  said 
defendant  to  serve  an  amended  answer  with- 
in thirty  (30)  days  from  the  date  of  this  or- 
der, should  he  be  so  advised.  It  is  further 
ordered,  as  a  condition  precedent  to  the  tak- 
ing effect  of  this  order,  that  the  defendant 
&le  with  the  clerk  an  undertaking  in  the  sum 
of  six  hundred  dollars,  with  ample  security, 
to  be  approved  by  the  clerk,  to  pay  whatever 
may  be  recovered  of  him  for  debt,  interest, 
and  costs  herein,  should  the  plaintiff  finally 
prevail  in  the  suit.  It  is  further  ordered 
that  upon  the  said  undertaking  being  filed 
and  approved  as  aforesaid  the  clerk  do  serve 
a  certided  copy  of  this  order  on  the  sheriff," 
etc.  The  undertaking  was  filed  by  the  de- 
fendant as  required,  but  he  never  availed 
himself  of  the  "leave"  to  put  in  an  amended 
answer  within  30  days,  and  there  was  no 
further  notioeor  subsequent  service  of  a  copy 
of  the  answer  filed  with  the  motion  papers 
on  March  31,  1886.  On  February  24.  1887. 
nearly  eight  months  thereafter,  tlie  plaintifT 
gave  notice  of  a  proposed  reply  to  tlie  an- 
swer, and,  a  copy  of  the  same  being  served  a 
few  days  after  on  the  attorney  of  the  defend- 
ant, he  returned  it  as  not  being  within  time. 
On  the  trial  the  judge  ruled  out  the  reply, 
and  instructed  the  jury  that  the  amount  of  the 
defendant's  counter-claim  must  be  allowed 
l)ecause  not  denied  by  the  plaintiff.  The 
jury  found  accordingly,  and  the  plaintiff  ap- 
peals upon  the  ground  "that  there  was  error 
in  the  ruling  of  the  circuit  jurlge  that,  under 
the  terms  of  the  order  opening  the  judgment, 
made  by  Judge  Cothban,  the  reply  served 
on  February  24,  1887,  and  returned  Febru- 
ary 26, 1887,  was  irregularly  served,  prompt- 
ly returned,  and  inadmissible  at  the  trial," 
etc. 

If  the  plaintiff  wishes  to  reply,  he  has  20 
days  after  the  answer  is  filed  to  do  so.  Here 
the  answer  was  filed  by  leave  of  the  court  on 
March  31,  1886,  and  there  was  no  effort  to 
reply  to  it  until  February  24,  1887,  (nearly  a 
year  after.)  It  is  conceded  that  the  time  had 
long  passed,  if  it  is  to  be  considered  that  the 
answer  was  "filed"  at  the  date  of  Judge 
Ck)THRAN'8  order,  (March  81,  1886,)  and  of 
this  we  can  have  no  doubt.  When  there  is 
no  express  direction  on  the  subject,  we  think 
it  is  a  good,  general  rule  that  the  copy  of  a 
pleading  which  is  amended  should  be  served 
upon  the  adverse  party  or  bis  attorney.  But 
upon  a  motion  for  leave  to  answer,  as  in  the 
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case  of  a  Jadgmeuf  set  aside  or  a  demuirer 
overruled,  the  circuit  judge  lias  the  discre- 
tion to  grant  the  order  upon  such  terms  as 
he  thinks  just.  In  this  case  the  order  of  the 
Judge,  in  express  terms,  directed  that  "the 
answer  filed  with  the  motion  papers  should 
be  allowed  to  stand  as  the  defendant's  an- 
swer in  the  action."  The  order  was  granted 
in  open  court,  which  was  notice  to  the  plain- 
tiff's attorney,  without  serving  him  formal- 
ly with  a  copy  of  the  answer  "filed."  As  it 
seems  to  us  the  order  was  within  the  discre- 
tion of  the  judge,  and  is  the  law  of  tlie  case. 
The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  a£Srmed. 

Simpson,  G.  J.,  concurs  in  the  result. 

McIvER,  J.,  {dUaentingA  I  cannot  con- 
cur in  the  proposition  that  tne  order  of  Judge 
CioTBRAN  operated  as  service  of  the  proposed 
answer,  but  only  as  a  permission  to  serve 
such  answer,  notwithstanding  the  fact  that 
the  time  within  which  it  might  have  been 
served  bad  elapsed,  tod,  as  it  is  conceded 
that  the  answer  never  was  served  in  any  of 
the  modes  prescribed  by  the  Code  for  the 
service  of  the  pleadings  and  other  papers  in 
an  action,  I  do  not  think  the  reply  was  served 
too  late.  The  Code  having  prescribed  the 
manner  in  which  papers  shall  be  served,  I  do 
not  see  by  what  autliority  we  can  recognize 
service  by  the  order  of  the  court  or  a  judge 
thereof,  which  is  not  one  of  the  modes  pre- 
scril)ed.  It  is  true  that  a  copy  of  the  pro- 
posed answer  was  served  with  the  notice  of 
the  motion  to  open  the  judgment  by  default, 
and  for  leave  to  answer,  but  surely  that  could 
not  then  be  regarded  as  service  of  the  an- 
Bwer,for  the  motion  might  not  be  heard  un- 
til after  the  lapse  of  20  days,  and  the  plain- 
tiff thus  lose  tlie  right  of  replying  to  the  an- 
swer before  it  had  been  determined  that  the 
defendant's  default  was  excusable,  and  con- 
sequently before  the  defendant  could  be  en- 
titled to  answer.  If  so,  tiien  the  sole  ques- 
tion is  whether  legal  service  can  be  made  by 
a  simple  order  of  the  court  or  a  judge  that  a 
certain  paper  shall  stand  as  an  answer,  and 
for  this  I  am  unable  to  find  authority,  and 
none  has  been  cited.  This,  at  first  view, 
may  seem  technical,  but  it  is  not  really  so, 
for  the  Code  wliich  was  designed  to  prescribe 
what  shall  be  lawful  modes  of  proceeding  in- 
forms parties  that  they  are  entitled  to  20 
days  after  service  of  any  pleading  to  answer 
or  reply  thereto,  and  until  such  service  has 
been  made  in  the  manner  prescribed  by  law 
they  are  under  no  obligation  to  take  any  ac- 
tion. It  may  be  that  in  this  very  case,  al- 
though the  plaintiff  must  be  presumed  to 
have  had  notice  of  Judge  Cothran's  order, 
yet  regarding  it  as  simply  a  permission  to 
answer,  and  not  a  service  of  the  answer,  cor- 
rectly, as  I  tliink,  he  felt  secure  in  waiting 
until  such  service  should  be  legally  made,  for 
he  could  not  know  until  he  was  served  that 
the  defendant  intended  to  avail  himself  of 
the  permission  granted,  especially  as  the  de- 


fendant did  not  avail  himbelf  of  the  permis- 
sion to  serve  an  amended  answer.  1  cannot 
think  that  the  provision  of  the  Code  which 
invests  the  court  below  with  discretion  to 
grant  an  order  for  leave  to  answer,  after  the 
time  has  expired,  upon  such  terms  as  may  be 
deemed  just,  has  any  application  to  the  pres- 
ent case.  The  terms  to  be  imposed  in  such 
a  case  are  manifestly  tei-ms  to  be  imposed  on 
the  party  in  default  and  not  upon  the  party 
who  is  in  no  default.  It  seems  to  me,  there- 
fore, that  if  there  were  nothing  else  in  the 
case  the  judgment  bek>w  should  l>e  reversed; 
but,  as  I  understood  it  to  be  conceded  at  the 
hearing  that  it  appears  from  the  records  of 
this  court  that  the  Judgment  now  appealed 
from  has  already  been  affirmed  by  the  Jodg^ 
ment  of  this  court,  under  a  previous  appeal 
in  which  the  question  now  presented  might 
have  been  made,  it  seems  to  me  that  the 
judgment  below  must  now  l>e  affirmed  on 
that  ground. 

(81  S.  C.  1») 

Clayton  v.  Mitoheli.. 
(Supreme  Court  of  South  CaroUna.  July  2, 1889.) 

RePBBBNCT— RbPOBT— KuCOMMITMBirr. 

Wlteie  an  action  at  law  has  1>een  referred  to  a 
master,  and  the  conrt  finds  that  his  conclusions  of 
fact  and  law  are  correct,  and  overrules  all  the  ex- 
ceptions to  his  report,  it  is  error  to  recommit  the 
report  to  enable  the  losing  party  to  introduce  testi- 
mony to  sustain  new  issues  to  be  raised  by  an 
amendment  of  his  answer,  especiaUy  where  lie 
might  have  amended  at  the  hearing,  but  made  no 
effort  to  do  so,  being  of  opinion  that  no  amend- 
mentwas  necessary. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Norton,  Judge. 

James  E.  Davis,  for  appellant.  Skinner 
(fi  Williams,  for  respondent. 

McIVER,  J.  This  was  an  action  to  recover 
possession  of  real  estate,  the  allegations  of 
the  complaint  being  in  the  usual  form,  to 
which  the  only  defense  interposed  was  a 
general  denial.  When  the  case  was  called 
for  trial  an  order  of  reference  was  made  (by 
consent,  as  we  assume,  inasmuch  as  such  an 
order.  In  such  a  case,  could  not  otherwise 
have  been  made)  whereby  all  the  issues  were 
referred  to  tlie  master  for  trial.  In  pur- 
suance of  this  order  the  master  made  bis  re- 
port, finding  as  matter  of  fact  that  one 
Joseph  J.  Clayton  went  into  possession  of 
the  land  in  dispute  in  the  year  1S42,  and, 
after  holding  it  as  his  own  for  more  than  20 
years,  by  his  deed  bearing  date  30th  March, 
1875,  conveyed  the  same  to  a  trustee  for  the 
sole  and  separate  use  of  his  wire,  who  is  the 
plaintiff  herein,  for  and  during  the  term  of 
her  natural  life,  with  remainder  to  her 
children,  etc;  that  the  defendant  is  in  pos- 
session of  the  land,  and  withholds  the  same 
from  the  plaintiff,  and  that  the  rental  vtUuo 
of  the  land  is  one  hundred  dollars  per  year; 
and  he  found  as  matter  of  law  that  the  plain- 
tiff Is  entitled  to  recover  the  possession  of  the 
land  from  the  defendant,  together  with  8600 
damitgfs.  To  this  report  the  defendant  filed  . 
exceptions,  comtdned  with  a  notice  of  a  motion 
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toset  aside  the  report,  and  recommit  tbecase 
to  the  master  with  leave  to  amend  his  an- 
swer by  "pleading  of  former  judgment  and 
title,  if  necessary,  and  for  any  other  appro- 
priate relief  on  the  ground  set  forth  in  the 
foregoing  affidavit"  of  one  of  bis  attorneys, 
which  is  set  out  in  the  record.  His  ex- 
ceptions, as  incorporated  in  this  notice  of 
motion,  appear  to  be  (1)  that  the  evidence  as 
reported  by  the  master  shows  title  out  of  the 
plaintiff  and  in  the  defendant;  (2)  that  "the 
several  findings  of  fac^  and  law  by  the 
master  are  opposed  to  the  evidence,  inac- 
curate, or  superfluous,  and  he  should  have 
reported  in  favor  of  the  defendant  iu  all  re- 
spects." It  seems  that  at  the  opening  of  the 
reference  the  plaintiff  moved  to  opntinne  the 
case  upon  the  ground  of  the  absence  of  a  mat&- 
rial  witness  who  had  been  duly  subpoenaed, 
wliereupon  defendant's  attorneys  offered  to 
accept  the  affidavit  of  what  such  witness 
would  testify  to  if  present.  Accordingly  the 
plaintiff's  motion  for  a  continuance  was  re- 
fused, and  the  atHdavit  of  plaintiff's  attorney 
as  to  wbiit  he  expected  to  prove  by  the  absent 
witness  was  received  as  the  testimony  of  such 
witness.  At  the  close  of  plaintiff's  testi- 
mony the  defendant  offered  to  introduce  evi- 
dence tending  to  show  that  he  had  been  in 
adverse  possession  of  the  land  for  more  than 
10  years  prior  to  the  commencement  of  Ihe 
action,  which,  upon  objection,  was  ruled  in- 
admissible under  the  simple  defense  of  the 
general  denial.  Defendant  then  offered  evi- 
dence tending  to  sliow  that  the  matter  in  dis- 
pute was  res  a^tuiiaata,  and  the  master, 
though  holding  that  such  a  defense  could  not 
be  interposed  under  the  general  denial,  but 
should  have  been  specially  pleaded,  neverthe- 
less permitted  delendaut  to  introduce  the 
evidence,  which  the  master  in  bis  report 
states  as  follows:  "On  the  SOth  of  March, 
1875,  an  action  was  commenced  in  this  court, 
entitled  'John  W.  D.  Clayton,  trustee  of 
Sylvania  A.  Clayton,  vs.  John  Mitchell,'  for 
the  recovery  of  this  same  tract  of  land.  This 
action  resulted  in  a  nonsuit.  Several  years 
afterwards,  perhaps  in  1879,  the  same  action 
was  recommenced,  bearing  the  same  title; 
the  issues  were  referred  to  the  late  I.  M. 
Hutson,  Esq.,  and  upon  the  coming  in  of  his 
report  a  decree  was  rendered  in  favor  of  the 
defendant  against  the  said  trustee."  It  ap- 
pears, however,  from  the  testimony  taken  by 
the  master,  which  is  set  out  in  the  "case," 
that  there  was  also  certain  parol  evidence 
adduced  in  support  of  the  plea  of  res  ad' 
jrudicata,  as  wdl  as  the  records  of  the  two 
actions  referred  to  in  the  report.  The 
master  concluded  as  matter  of  law  that  the 
deed  of  trust  under  which  plaintiff  claimed, 
having  been  executed  since  the  adoption  of 
the  constitution  of  1868,  vested  the  absolute 
title  in  the  plaintiff  free  from  any  trust,  on  the 
ground,  as  we  presume,  that  the  statute  of 
uses  executed  the  use,  and  carrieil  tlie  legal 
title  to  ber;  and  hence,  she  not  being  eltlier 
party  or  privy  to  the  actions  brought  by  the 
trustee,  she  was  not  bound  thereby. 


In  the  affidavit  of  one  of  the  attorneys  for 
the  defendant  heretofore  mentioned  as  ac- 
companying his  notice  of  motion  and  excep- 
tions, various  errors  and  imperfections  in  the 
statements  contained  in  the  master's  report 
are  alleged,  and  then  the  affidavit  concludes 
in  these  words:  "Diligent  search  and  Inquiry 
were  from  time  to  time  made  by  defendant's 
counsel  to  find  the  report  of  Mr.  Hutson,  and 
the  judgment  thereon  mentionedon  the  sec- 
ond and  third  pages  of  the  master's  report, 
but  the  same  were  not  found  until  a  short 
time  before  the  reference,  and  in  a  place 
where  they  were  not  before  suspected  to  be. 
and  deponent  had  no  suitatde  opportunity  of 
pleading  them.  Deponent  further  states 
that  in  his  best  Judgment  it  was  not  neces- 
sary to  plead  the  estoppels  of  the  former 
judgments  against  the  plaintiff,  or  title  in 
the  defendant,  in  order  to  obtain  tlieir  bene- 
fit; but  it  is  observable  that  the  affidavit  does 
not  state,  nor  does  it  anywhere  appear  in  the 
record,  that  any  motion  to  amend  the  an- 
swer was  ever  submitted  to  the  master.  On 
the  contrary,  the  conclusion  seems  to  be  ir- 
resistible that  the  defendant  stood  upon  his 
legal  opinion  that  no  amendment  was  neces- 
sary, and  that  he  declined,  or  at  least  omitted 
to  make  any  effort  to  amend  until  after  his 
case  had  been  heard  and  determined  against 
hlra  by  the  master.  The  motion,  together 
-with  the  exceptions  embraced  therein,  was 
heard  by  bis  lienor.  Judge  Norton,  who 
rendered  his  decree,  in  which  he  says  he  ac- 
cepted the  report  of  the  master  as  a  cor- 
rect statement  of  what  occurred  at  the  trial 
before  him,  and  sustained  his  findings  of 
fact  and  conclusions  of  law,  though  not  ex- 
pressing any  opinion  as  to  whether  the  de- 
fense of  res  adjtidicata  should  have  bee.-i 
specially  pleaded,  but  placing  bis  concurrence 
in  the  result  reached  by  the  nifister  as  to  tliat 
defense  upon  the  ground  that  it  was  not  sus- 
tained by  competent  evidence;  "but,"  he 
adds,  "it  appears  from  the  affidavit  submitted 
in  behalf  of  defendant  and  the  record  in  one 
of  the  cases  whicli  were  excluded  from  tlie 
evidence,  that  defendant  fans  the  defense  of 
rea  adjudicata  and  of  the  statute  of  limita- 
tions, which  he  may  probably  prove,  and  of 
which  he  has  been  deprived  partly  by  cir- 
cumstances beyond  bis  control  and  partly  by 
his  failure  to  plead,  as  he  ought  to  have 
done."  He  thinks  It  fair  "to  this  defendant 
that  at  this  stage  of  the  case  it  should  be  re- 
committed to  the  master  that  he  may  have 
an  opportunity  to  fully  defend  himself."  He 
therefore  rendered  judgment  "tliat  the  de- 
fendant have  leave  to  amend  his  answer  by 
pleading  the  statute  of  limitations  and  rea 
adjudicata,  if  he  shall  be  so  advised, "  with- 
in n  certain  prescribed  time,  and  upon  cer- 
tain specified  terms,  and  that  upon  his  fail- 
ure to  comply  with  such  terms  within  the 
time  prescribed  that  the  report  of  the  master 
be  confirmed,  and  that  plaintiff  have  judg- 
ment  against  defendant  tor  the  land  describ«l 
in  the  complaint,  together  with  $600  dam- 
ages, and  the  costs  of  the  action.    From  this 
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Judgment  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  need 
not  be  repeated  here,  as  we  propose  to  con- 
sider what  we  regard  the  material  points 
raised  by  these  grounds,  without  following 
in  detail  the  several  grounds  of  appeal. 

It  will  be  observed  that  this  was  an  action 
at  law,  pure  and  simple,  involving  no  equi- 
table features;  and  in  such  case  the.  findings 
of  a  master  or  referee  operate  as  the  verdict 
of  a  jury,  except  that  they  may  be  reversed, 
affirmed,  or  modified  by  the  circuit  court  upon 
exceptions  to  the  report;  whereas,  in  case  of 
a  verdict  of  a  jury,  the  power  of  the  court  is 
limited  to  the  granting  of  a  new  trial.  Meetze 
V.  Railroad  Co.,  23  S.  C.  1.  Hence,  when  a 
case  is  heard  by  the  circuit  court  upon  the 
report  of  a  referee  or  the  master,  and  his 
findings  of  fact  and  law  are  neither  reversed 
nor  modi  Bed,  the  same  should  be  affirmed,  and 
judgment  ordered  accordingly,  subject,  of 
course,  to  appeal  to  this  court.  It  seems  to 
ua,  therefore,  that  when,  in  this  case,  the 
circuit  jndge  found  that  "the  master  was 
correct  in  bis  findings  of  fact  and  conclu- 
sions of  law,"  nothing  remained  but  to  con- 
firm the  report,  and  order  judgment  accord- 
ingly. He  had  no  authority  to  hear  addi- 
tional testimony  in  the  form  of  an  affidavit 
or  otherwise,  which  was  not  before  the  mas- 
ter, and  base  his  judgment  upon  that.  Grif- 
fin V.  Griffin.  20  S.  G.  486.  His  jurisdic- 
tion WHS  in  the  nature  of  an  appellate  tribu- 
nal, and  should  have  been  confined  to  a  re- 
view of  the  case  as  presented  to  the  tribunal 
whose  action  the  exceptions  called  upon  him 
to  review.  This,  of  course,  does  not  pre- 
clude the  right  of  the  circuit  judge,  in  hear- 
ing the  report  of  a  referee  or  master  on  ex- 
ceptions, to  recommit  the  report  for  further 
testimony  as  to  some  or  all  of  the  issues  in- 
volved, where  the  evidence  as  presented  is 
insufflcient  to  enable  bim  to  form  a  satisfac- 
tory conclusion,  as  in  Westfleld  v.  Westfield, 
13  S.  0.  482,  or  Lowndes  v.  Miller,  25  S.  C. 
119.  But  where,  as  in  this  case,  the  circuit 
judge  has  found  that  the  conclusions,  both 
of  fact  and  law,  reached  by  the  master  are 
correct,  and  overrules  all  the  exceptions  to 
the  report,  we  do  not  thinic  he  has  any  au- 
thority to  recommit  the  report  for  the  pur- 
pose of  enabling  the  losing  party  to  intro- 
duce testimony  to  sustain  new  issues  to  be 
raised  by  an  amendment  of  the  pleadings; 
especially  where,  as  in  this  case,  the  pro- 
posed amendments  change  substantially  the 
defense  originally  interposed.  A  party,  after 
he  has  lost  his  case,  cannot  be  permitted  by 
amendment  to  change  substantially  his  claim 
or  defense,  and  thus  raise  new  issues  with 
his  successful  adversary.  Whaley  v  Stev- 
,ens,  21  S.  C.  221;  Kennerty  v.  Phosphate 
Co.,  Id.  226.  Such  a  practice,  besides  being 
in  direct  conflict  with  the  provisions  of  the 
Code,  §  194,  would  encourage  carelessness  in 
pleading,  and  lead  to  the  trial  of  cases  by 
piece-meal,  thus  involving  needless  delay 
and  expense.  The  provisions  of  the  Code  in 
respect  to  amendments  are  certainly  liberal 


enough  to  save  parties  from  the  effects  of  a 
mistake,  wliich  even  the  most  careful  per- 
sons may  sometimes  fall  into,  but  such 
amendments  must  be  applied  for  at  the 
proper  time,  and  a  party  cannot  be  permitted, 
after  planting  himself  upon  a  certain  ground 
of  action  or  defense  and  finding  it  unsuccess- 
ful, to  shift  his  ground,  and  renew  the  con- 
troversy upon  other  grounds  which  he  might 
hare  taken  in  the  first  instance.  This  would 
lead  to  interminable  litigation,  whereas  the 
time-honored  maxim  is.  Interest  reipublicae 
ut  ait  finis  Htium.  Now,  in  this  case  it  is 
quite  apparent  that  the  defendant  had  abun- 
dant opportunity  to  apply  for  leave  to  amend 
his  answer  in  the  manner  allowed  by  the 
circuit  judge,  at  tlio  proper  time,  and  that 
there  was  nothing  to  prevent  his  doing  so, 
except  his  counsel's  deliberate  judgment  that 
such  amendment  was  not  necessary,  as  is 
frankly  stated  by  him  in  bis  affidavit.  The 
failure  to  find  Mr.  Hutson's  report  could 
not  have  had  any  infiuence,  for  it  was  found 
"a  short  time  before  the  reference,"  and  yet 
when  the  reference  was  opened  no  motion 
for  leave  to  amend  was  made.  On  the  con- 
trary, defendant  pressed  for  a  hearing  on  the 
plea!dings  as  they  originally  stood,  and  suc- 
ceeded in  defeatiug  plaintiff's  motion  to  con- 
tinue. So  that,  if  defendant  really  desired  to 
amend,  and  had  found  the  report  of  Mr. 
Hutson  such  a  short  time  before  the  day  ap- 
pointed for  tiie  reference  as  to  prevent  his 
giving  due  notice  of  the  motion  to  amend, 
hU  he  had  to  do  was  to  acquirace  in  plain- 
tiff's motion  to  continue,  and  thus  obtain  the 
requisite  time  to  give  the  notice  of  a  motion 
to  amend;  but  instead  of  this,  without  inti- 
mating any  desire  to  amend,  he  opposed  tlie 
motion  to  continue,  and  succeeded  in  forcing 
the  trial  at  that  time.  So.  too.  when  the 
master  made  his  ruling  that  the  defendant 
could  not,  under  the  state  of  the  pleadings, 
offer  evidence  in  support  of  the  defense  of 
the  statute  of  limitations  or  of  res  adjudi- 
cata,  he  did  not  then  make  any  effort  to 
amend,  but  manifestly  relied  upon  his  opin- 
ion that  such  amendment  was  not  necessary. 
The  exceptions  to  the  master's  report  are 
couched  in  such  general  terms  as  to  make  it 
somewhat  difficult  to  understand  what  were 
the  precise  questions  intended  to  be  pre- 
sented. The  circuit  judge,  however,  seems 
to  have  regarded  them  as  presenting  but  two 
questions  of  law  (1)  Whether  the  master 
erred  in  ruling  out  the  evidence  to  support 
the  defense  resting  on  the  statute  of  limita- 
tions because  that  defense  was  not  specially 
pleaded;  (2)  whether  the  master  erred  in  ex- 
cluding the  evidence  offered  to  support  the 
defense  of  res  adjudioata  upon  the  same 
ground.  Now,  as  both  of  these  exceptions 
were  in  terms  overruled, — the  latter  upon  a 
different  ground  from  that  taken  by  the  mas- 
ter,— and  his  findings  of  fact  were  approved, 
and  as  the  defendant  has  taken  no  exceptions 
to  the  judgment  of  the  circuit  judge,  we 
think  the  inevitable  result  must  be  that  the 
master's  report  should  be  confirmed.    The 
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question  as  to  the  correctness  of  the  master's 
ratings  is  not  before  us,  and  therefore  we 
have  not  considered  the  same,  and  must  not 
be  regarded  as  expressing  any  opinion  in 
reference  thereto.  The  judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court,  in  so  far  as  it  recommits  the  case  to 
the  master,  with  leave  to  the  defendant  to 
amend  his  answer,  be  reversed,  and  that  the 
case  be  remanded  to  the  circuit  court  with 
Instructions  to  confirm  the  report  of  the 
master,  and  render  judgment  in  accordance 
therewith. 

SiMFSON,  0  J.,  and  McGowan,  J.,  concur. 


(tt  S.  0.  6M) 

WKATHEB8BKE  «.  BlANTON  6(  OZ. 

(Supreme  Court  of  South  Carolina.  Jnly  0, 1889.) 
QUABDIAN  Ain>  Wjlbd— AocouNTine. 
Where  unaathorlzed  expenditures  by  a  guardian 
from  the  cwrpua  of  his  ward's  estate  were  for  her 
hoard,  m^ntenance,  and  education,  she  being  very 
deficient  in  the  latter  respect,  and  her  father  hav- 
ing by  his  will  directed  that  all  his  children  be 
given  an  education  suitable  to  their  condition,  the 
oiacretion  of  the  court  in  confirming  such  expend- 
itures will  not  be  interfered  with  on  appeaL 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  J.  D.  Withebsfoon. 
Judge. 

The  following  is  the  decree  referred  to  in 
the  opinion: 

"John  M.  Sanders,  the  father  of  plaintiff, 
died  testate,  December  24, 1861.  After  pro- 
viding for  payment  of  debts,  he  devised  and 
bequeathed  his  estate,  real  and  personal,  to 
John  G.  Nimmons,  in  trust,  to  be  equally  di- 
vided among  bis  children,  subject  to  certain 
limitations,  in  the  event  that  either  of  his 
children  should  die  without  issue  surviving 
them.  Tlie  real  estate  of  tratator  has  not 
been  sold,  and  for  some  unexplained  reason 
the  sale  of  the  personal  estate  was  postponed 
until  December,  1866,  and  January,  1867. 
some  five  years  after  testator's  death.  One 
Owen  R.  Parker  was  duly  appointed  guard- 
ian of  plaintiff,  the  daughter  of  testator, 
whose  maiden  name  was  Annie  Sanders. 
The  former  guardian,  being  in  embarrassed 
circumstances,  consented  to  surrender  the 
estate  of  his  ward,  and  on  the  19th  Novem- 
ber, 1873,  the  defendant  Isaac  A.  Blanton 
was  duly  appointed  guardian  of  Annie  San- 
ders, the  plaintiff,  and  the  defendants  W.  T. 
Blanton  and  Henry  P.  Williams  became 
sureties  on  the  guardian  bond  of  the  defend- 
ant Isaac  A.  Blanton.  On  the  11th  January, 
1877,  the  ward  (the  plaintiff)  married  Ashley 
M.  Weathersbee,  and  on  the  12th  February, 
1879,  plaintiff  attained  her  majority.  On 
the  29th  Aagast,  1879,  plaintiff,  being  of 
age,  instituted  the  above-entitled  action  for 
the  purpose  of  compelling  her  guardian, 
Isaac  A.  Blanton,  to  acconnt  and  pay  over 
to  her  the  amount  in  his  hands  due  her. 
Plaintiff  allegea  that  her  said  guardian  has 
not  only  refused  to  settle,  but  instead  thereof 
has  filed  an  account  in  the  probate  court, 
showing  that  he  has  expended  for  her,  not 
v.98.E.no.l9— 52 


only  all  of  the  income,  but  also  the  major 
portion  of  the  eorptts  of  her  estate.  Tlie  de- 
fendant Isaac  A.  Blanton,  guardian,  submits 
as  an  exhibit  with  his  answer  his  final  ac- 
count with  his  ward,  approved  by  the  pro- 
bate court  for  Barnwell  county,  showing  a 
balance  of  $1,032.44  due  his  ward,  and  al- 
leges that  on  the  25th  March,  1879.  he  ten- 
dered this  balance  to  his  ward,  which  she  re- 
fused to  receive.  He  further  states  that 
said  balance  has  been  reduced  to  S1,U15.44 
by  taxes  he  has  since  been  compelled  to  pay 
on  said  balance.  The  guardian  denies  ttiat 
he  has  expended  any  part  of  the  corpus  of 
his  ward's  estate,  as  alleged,  but  submitted 
that,  even  if  he  has  encroached  upon  the  cor- 
pua  of  the  estate,  the  expenditure  was  neces- 
sary for  the  board,  education,  and  mainte- 
nance of  the  ward;  and.  being  such  as  this 
court  would  have  allowed,  the  court  will  now 
sustain  it.  The  defendant's  sureties  adopt 
the  answer  of  the  guardian.  By  consent  of 
counsel,  it  was  referred  to  the  master  to  take 
the  account,  and  report  the  exact  state  there- 
of to  the  court.  The  master,  by  request  of 
counsel,  has  stated  the  account  of  the  guard- 
ian, Isaac  A.  Blanton,  as  contended  for  by 
the  respective  counsel. 

"It  should  be  borne  in  mind  that  this  is  an 
action  between  the  ward  and  her  guardian, 
that  cannot  affect  or  prejudice  the  rights  of 
remainder-men  who  are  not  parties.  The 
court  does  not  feel  called  upon,  of  its  own 
motion,  to  have  the  remainder-men  made 
parties,  and  will  consider  the  case  as  pre- 
sented by  the  pleadings.  The  plaintiff  con- 
tends that  all  the  guardian  received  was  the 
corpus  of  the  ward's  estate.  In  this  view, 
the  plaintiff's  action  cannot  be  maintained, 
as  under  her  father's  will  she  is  only  entitled 
to  the  income  or  usufruct.  No  decree  can 
be  rendered  in  this  action  as  to  the  corpus  of 
the  estate,  as  the  remainder-men  are  not  rep- 
resented. Both  the  guardian  and  sureties 
are  liable  to  account  to  the  plaintiff  for  in- 
come received  and  not  paid  by  the  guardian. 
Neither  are  liable  to  account  to  plaintiff  for 
any  portion  of  the  corpus.  The  defendant 
Isaac  A.  Blanton.  the  guardian,  on  the  other 
hand,  contends  that  S2.669.18  of  the  amount 
received  by  him  from  I^rker.  former  guard* 
ian,  was  proceeds  of  sale  of  articles  produced 
upon  plantation  subsequent  to  death  of  John 
M.  Sanders,  and  should  be  treated  as  income, 
and  not  as  corpus,  and.  as  the  total  expend- 
iture ($2,477.11)  does  not  equal  amount  of 
income,  ($2,669.18)  liis  expenditures  for  ward 
have  not  exceeded  the  income.  It  is  difiScult 
to  determine  what  Is  corpus  and  what  is  in- 
come. The  guardian  admits  in  his  answer 
that  the  balance  of  $1,015.44  tendered  plain- 
tiff is  income,  and  in  his  account  acknowl- 
edges that  he  has  $195.85  of  trust  fund.  As 
already  stated,  proper  parties  not  l)eing  bo- 
fore  the  court,  no  decree,  except  as  to  inter- 
est, can  be  made  in  this  action  with  refer- 
ence to  the  $195.85  trust  fund  in  hands  of 
guardian.  But  let  it  be  assumed,  as  con- 
tended for  by  plidntiff,  that  the  entire  estate 
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received  by  the  guardian  is  corpus,  and  be- 
longing to  ward,  (instead  oC  a  l{fe-e8tat« 
simply,)  and  how  does  the  matter  stand,  ac- 
cording  to  the  accounts? 

The  gaardian's  total  debt  la...  tS,859  48 

Deduot  Income: 

Rents  received. 385  47 

Interest  embraced. 498  48 

$  788  95 

TtaeeorpiMis 14,600  68 

Ooardian  has  invested «1,900  00 

Paid  ward  by  order  of  court. , .       BOO  00 
Tendered  ward  by  erosrdian. . .    1,014  18 

Special  corpus,  trust  fund 196  86 

<3,909  96 

Amount  of  corpus  expended 

by  guardian (1,000  50 

Expended  income. 768  95 

Total  expenditures  of  gniard' 
tan. 18,440  46 

Of  this  sum  guardian  expended 
on  ward (1,799  SO 

Paid  taxes (186  87 

Paid  legal  and  oonrt  ex 
I>enses 318  00 

Paid   guardian's   com- 

missions 295  88      650  38 

—^ (3,449  46 

"The  •1,799.20  expended  by  guardian  on 
ward  included  the  board,  educiition,  and 
maintenance  of  ward  for  the  last  Ave  years 
of  the  ward's  minority;  being  an  average 
annual  expenditure  of  $359.84.  Deduct  the 
$758.95  of  income  received  by  guardian  from 
the  total  expenditure  of  $1,79'J.20  for  ward, 
and  it  will  appear  that  the  guardian  has  en- 
croached 91,040.25  upon  the  corpus;  being 
an  average  annual  encroachment  on  corpus 
of  $208.05.  Add  to  this  $151.79.  the  annual 
average  of  income  received,  ($758.95.)  and 
it  gives  $359.84,  the  annual  average  of  total 
expenditure  by  guardian  for  the  board,  edu- 
cation, and  maintenance  ($1,799.20)  for  the 
five  last  years  during  the  ward's  minority. 
In  the  education  and  maintenance  of  the 
ward,  the  guardian  cannot  expend  more  than 
the  ward's  income.  If  the  guardian's  ex- 
penditures are  within  the  income,  they  are 
presumed  to  be  proper  and  necessary.  If  the 
guardian  exceed  the  income ,in  expenditures 
for  the  ward,  the  guardian  must  show  a  ne- 
cessity for  the  invasion  of  the  corpus,  as  the 
court  would  have  permitted  upon  applica- 
tion of  the  guardian. 

"Now,  the  question  to  be  determined  is. 
will  the  court  now  sanction  the  expenditure 
of  the  $1,799.20  (regarding  it  either  as  corpus 
or  income)  by  the  guardian,  for  the  board, 
education,  and  maintenance  fA  the  ward 
{plaintiff)  for  the  last  five  years  of  her  minor- 
ity? In  his  will,  plaintiff's  father,  John  M. 
Sanders,  in  providing  for  his  daughter  (plaln- 
'tiff)  expresses  the  desire  that  his  daughter 
should  be  well  educated,  according  to  herde- 
.gree  and  circumstances  in  life.  The  guard- 
ian testifies  that  his  ward  (plaintiff)  was 
about  16  years  of  age,  and  very  deficient  in 
'education,  when  he  became  her  guardian; 
that  noder  the  advioe  of  couosd  that  most 


lall  of  the  ward's  estate  was  income,  in  order 
to  carry  out  testator's  wishes  as  expressed  In 
his  will<  he,  the  guardian,  had  bis  ward 
taught  at  home  for  a  time,  and  then  sent  her 
to  school  at  Salem,  N.  G.  Upon  the  assump- 
tion that  all  of  the  l>alance  was  oofpus  except 
the  $758.95  income,  it  is  clear  that  $151.79, 
ttie  average  annual  income,  was  wholly  in- 
adequate to  maintain  and  educate  the  ward. 
If  the  guardian  bad  neglected  to  educate  his 
ward  as  dii-ected  by  the  father,  on  account 
of  the  inadequacy  of  the  income,  he  would 
have  been  derelict  in  his  duty.  In  view  of 
the  neglected  condition  of  the  ward,  I  cannot 
see  bow  the  guardian,  could  have  expended 
the  $1,799.20,  viewed  either  as  income  or 
corpus  to  a  better  purpose,  or  more  in  con- 
formity with  the  father's  will,  than  in  far- 
nishiiig  the  ward  a  good  education.  Ail  of 
the  expenditures  of  the  guardian  are  properly 
vouched.  The  only  breach  of  duty  by  the 
guardian  is  the  alleged  encroachment  upon 
the  corpus  of  the  estate.  As  already  stated, 
plaintiff  can  have  no  cause  of  complaint  on 
this  ground.  The  facts  not  disputed  are 
stated  in  the  report  of  the  master. 

"I  conclude,  as  matter  of  law,  (1)  that 
the  expenditures  by  the  defendant  Isaac  A. 
Blanton,  guardian,  for  the  lx>ard,  education, 
and  maintenance  of  plaintiff,  (his  ward,)  as 
represented  In  the  final  account  accompany- 
ing the  answer  of  tlie  guardian,  were  neces- 
sary, and  such  as  the  court  should  approve 
and  snsiidn;  (2)  that  defendant  Isaac  A. 
Blanton  is  not  liable  to  account  to  plaintiff 
for  more  than  the  iMlance  represented  in  the 
final  account  above  referred  to,  which  has 
been  tendered  to  plaintiff  by  the  guardian ; 
(3)  that  out  of  the  balance  tendered  as  due 
plaintiff  by  the  guardian  in  said  account 
enough  must  be  retained  to  pay  any  taxes 
incurred  by  the  defendant  Isaac  A.  Blanton 
On  account  of  said  fund  so  tendered.  (4) 
That  plaintiff's  complaint  m  ust  lie  dismissed, 
with  costs. 
"It  is  ordered  and  adjudged  that  the  ex- 

I  penditures  by  the  defendant  Isaac  A.  Blan- 
ton. guardian,  on  l>ehalf  of  his  ward,  the 
plaintiff,  as  appears  by  the  final  account  ac- 
companying the  guardian's  answer  herein, 

I  be,  and  the  same  are  hereby,  approved  and 

I  sustained,  and  that  plaintiff's  complaint  be 
dismissed,  with  coata.  It  is  furtlier  ordered 
and  adjudged  that  Isaac  A.  Blanton,  guard- 
ian, do  pay  to  the  clerk  of  this  court  the  bal- 
anoe  due  by  him  to  plaintiff  as  appears  by 
his  final  account,  and  which  plaintiff  refused 
to  receive.  It  is  further  ordered  and  ad- 
judged that  the  costs  of  this  action,  as  taxed 
by  the  clerk,  and  any  taxes  that  Isaac  A. 
Blanton  may  be  liable  for  as  guardian,  on 
account  of  the  lialance  admitted  to  tie  due 
and  tendered  plaintiff,  Iw  first  paid  by  the 
clerk  of  this  court  out  of  said  balance  due 
plaintiff,  and  herein  ordered  to  \m  paid  said 
clerk  by  said  guardian,  and  that  said  clerk 
do  pay  the  remainder  of  said  balance  to 
plaintiff." 
Robert   Aldrioh,  tor   appellant,    if.   Jf. 
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Th(rmps(m.  €feo.  €f.  Thompson,  and  I,M.  A 
B.  e.  HuUon,  tor  respondents. 

SufFsoir,  0.  J.  This  is  a  contest  between 
a  ward  and  her  >guurdian,  and  the  appeal  is 
before  this  court  from  a  decree  below,  pro- 
nounced in  an  action  by  the  ward  against  her 
guardian  and  his  sureties  on  the  guardian- 
ship bond,  for  an  accounting.  The  decree 
from  which  the  appeal  comes,  gives  a  con- 
cise statement  of  the  facts  of  the  case,  and 
the  legal  points  involved  will  also  appear 
therein.  The  reporter  will  therefore  attach 
said  decree  to  this  opinion.  It  appears  that 
one  John  M.  Sanders,  late  of  Barnwell  coun> 

tj,  died  on  the  day  of  .    He 

left  a  will,  in  which,  among  other  provisions. 
he  t)equeathed  and  devised  all  the  balance  of 
his  estate,  real  and  personal,  etc.,  to  one 
John  C.  Nimmons,  in  trust  for  all  of  his  chil- 
dren, to  be  equally  divided  between  them, 
share  and  share  alike,  and  at  their  respective 
deaths  to  go  to  tlieir  children,  to  them  and 
their  heirs,  but,  should  any  of  them  die  leav. 
ing  no  child  or  children,  then  to  the  surviv- 
ors, etc  The  estate  was  kept  together  for 
some  years  after  the  death  of  the  testator  be- 
fore any  portion  of  it  was  sold,  but  nltimate- 
ly  the  personal  estate,  together  with  the  in- 
crease In  the  way  of  annual  crops,  etc.,  was 

acid,  to-wit,  on  the  day  of  • 

The  appellant  Annie  was  one  of  the  children, 
and  one  Owen  B.  Parker  was  appoint«d  her 
guardian,  who  received  her  share  of  the  pro- 
ceeds of  said  sale.  Afterwards  tlie  guardlan> 
ship  of  Parker  was  revoked,  and  the  defend- 
ant Isaac  A.  Blanton  was  appointed  in  his 
stead,  to-wit,  in  November,  1873,  who  re- 
ceived from  Parker  tiie  amount  for  his  said 
ward.  Upon  the  arrival  at  age  of  the  ward, 
who  before  that  time  had  intermarried  with 
one  Weathersl)ee,  the  action  below  was  in- 
stituted. The  guardian,  however,  before 
anlt  bronght,  had  mad'e  an  ex  parte  account- 
ing before  the  probate  judge  for  Barnwell 
county,  and,  finding  the  sum  of  $1,015.44 
due  his  ward,  had  tendered  the  same  to  said 
ward,  which  being  refused,  he  brought  said 
sum  into  court  with  his  answer,  subject  to 
some  small  deductions  on  account  of  taxes, 
etc.  It  appears  from  a  statement  in  the  de- 
cree of  his  honor,  the  circuit  judge,  that 
BIai^n,the  guardian,  had  received  from  the 
former  guardian  $4,600.48,  and  that  in  addi- 
tion to  this  he  had  received  rents  and  inter- 
est amounting  to  $758.95;  making  in  all  re- 
ceived $5,859.68.  Of  the  $4,600.48,  supra, 
a  portion  was  from  the  proceeds  of  the  sale 
of  the  personal  property  embraced  in  the  will 
of  testator,  and  the  remainder  was  from  the 
sale  of  the  increase  made  between  the  death 
of  testator  and  the  said  sale.  It  also  appears 
that  Blanton,  the  guardian,  had  expended 
fbr  his  ward  $1,040.25.  exclusive  of  the 
$758.95  reoeived  by  him  from  rents  and  in- 
terest. This  $1 ,0^.25  was  considerably  less 
than  the  amount  received  by  the  guardian 
from  the  proceeds  of  the  sale  of  the  property 
produced  on  the  plantation  subseijuent  to  the 


death  of  the  testator,  and  which  constituted 
a  part  of  the  entire  amount  ($4,600.48)  re- 
ceived, supra.  Tills  amount  was  claimed  by 
the  guardian  as  income,  as  well  as  the 
$758.95,  and  Which  be  had  the  right  to  ex- 
pend for  bis  ward.  On  the  contrary,  the 
ward  contended  that  tim  whole  amount  re- 
ceived by  the  guardian,  to-wit,  the  $4,600.48, 
was  eorpus,  and  that,  the  guardian  having 
no  authority  to  encroach  upon  said  corpus, 
he  should  not  have  credit  for  the  said  sum  of 
$1,060.25.  The  figures  given  above  may  not 
be  entirely  accurate,  but  they  are  taken  front 
the  decree  of  his  honor,  and  they  are  suffi- 
ciently accorate  to  show  the  questions  of  law 
involved. 

His  honor,  the  circuit  Judge,  without  de- 
termining the  question  how  much  of  the 
amount  received  by  Blanton  was  corpus  and 
how  much  was  income,  assumed  for  the 
case  that  the  entire  amount  received,  except 
the  $758.95,  was  eorpus,  and  based  his  decree 
upon  that  assumption;  and  holding  that  not- 
withstanding the  guardian  had  encroached 
upon  said  corpus  to  the  extent  of  $1,040.25, 
without  previous  authority  from  the  court, 
yet  that,  this  being  a  reasonable  and  proper 
expenditure  under  the  Injunction  of  the  will 
of  the  testator  as  to  the  education  of  his 
children,  he  should  liave  credit  for  it  upon 
his  final  accounting;  and  it  appearing  tliat 
payments  iiad  been  made  sufflclent  to  satisfy 
the  demand  of  the  ward,  with  this  sum  cred- 
ited, he  dismissed  the  complaint.  Now,  the 
appeal  involves  simply  the  correctness  of 
this  ruling  of  his  honor,  to-wit,  admitting 
that  the  whole  amount  received  by  the  guard- 
ian was  the  coipun  of  bis  ward's  estate, 
whether  he  should  be  allowed  a  credit  of  the 
amount  expended  by  him,  taken  frum  said 
corpus,  to-wit,  the  sum  of  $1,040.25.  or,  in 
other  words,  whether  his  honor  was  in  error 
in  approving  and  sustaining  the  expenditures 
of  the  guardian  on  behalf  of  his  ward,  as  ap- 
peared in  his  final  accounting  accompanying 
the  guardian's  answer  to  tbe  complaint  be- 
low, where  these  expenditures  objected  to 
were  set  out  in  full. 

There  is  nodoubt  as  to  the  proposition  that 
primarily  the  guardian  is  restricted  to  the  in- 
come of  the  ward's  estate  for  support,  main- 
tenance, and  education;  and,  while  it  is  true 
tliat  the  court  may  authorize  an  expenditure 
beyond  said  income,  or  may  approve  and 
confirm  said  expenditure  after  it  has  been 
made  without  previous  authority,  yet  where 
it  has  been  made  without  such  previous  au- 
thority it  is  at  the  peril  of  the  guard iaa,  and, 
if  tbe  court  fails  to  approve  and  sustain  it, 
the  loss  will  be  the  guardian's.  It  is  also 
true  that  before  such  expenditures  should  be 
approved  and  sustained  by  the  court,  when 
made  without  a  previous  application  and  an 
order  from  tbe  court,  they  should  be  fully  in- 
vestigated and  careftdly  considered,  and  no 
extravagance  or  waste  should  be  sanctioned. 
But  at  the  same  time,  upon  the  question  of 
confirmation,  much  should  be  left  to  the  dis- 
cretion of  the  presiding  judge,  inasmuch  as 
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thetK  is  00  positive  rnle  or  principle  deflning 
a  {tfecise  limit  beyond  wliicli  tlie  guardian 
uaiioot  go,  other  than  necessity,  to  be  deter- 
mined from  the  facts  of  each  particular  case, 
with  the  burden  on  the  guardian  to  show  the 
propriety  of  the  expenditure  claimed.  In  the 
cases  relied  on  by  the  appellant  will  be  found 
tiie  law  upon  this  subject  as  settled  in  this 
state,  and  no  further  reference  is  necessary. 
These  cases  are  McDowell  t.  Caldwell,  2  Mc- 
Cord,  Eq.  43;  Teague  v.Dendy,  Id.  210;  and 
Holmes  v.  Logan ,  3  Strob.  Eq.  3 1 .  In  the  first 
of  these  cases  it  was  said :  "  It  is  a  well-settled 
rule  that  the  guardian  is  not  entitled  to 
break  in  upon  the  capital  of  bis  ward  for 
his  subsistence,  except  under  peculiar  cir- 
cumstances, which  do  not  enter  into  this 
case,  and  generally  it  Is  limited  within  the 
income."  In  the  second:  "Cases  may  and 
do  frequently  occur  in  which  prudent  men 
are  from  necessity  compelled  to  depart  from 
this  rule,  [that  is,  confining  expenditures 
within  income,]  but  they  are  out  of  the  ordi- 
nary course  of  events;  and,  before  the  court 
will  permit  a  guardian,  trustee,  executor,  or 
administrator  to  break  in  upon  the  capital 
for  subsistence,  it  will  require  them  to  show 
clearly  and  distinctly  its  necessity. "  In  the 
last:  "The  general  rale  is  that  a  guardian 
shall  not  exceed  the  annual  income  of  the 
ward's  estate  in  expenditures.  When  he 
ventures  to  encroach  upon  the  capital,  there 
must  be  some  emergency  to  justify  it.  He 
ought  to  make  a  clear  case  of  its  being  neces- 
sary  and  expedient  to  his  ward,"  etc.  See, 
idso,  the  cases  of  Yiilard  v.  Chovin,  2  Strob. 
Eq.  40,  and  Prince  v.  Logan,  1  Speer,  Eq.  33, 
to  the  same  effect. 

Sometimes  the  question  coming  up  to  the 
appeal  court  is  on  a  refusal  of  the  court  be- 
low to  sanction  the  expenditures.  In  the 
case  at  l)ar,  however,  the  object  of  the  appeal 
is  to  reverse  a  decree  below  approving  and 
sustaining  the  expenditures  made.  The  cir- 
cuit judge  gives  in  his  decree  his  reasons  for 
the  approv^  of  said  expenditures.  He  states 
that  they  were  made  during  the  last  five 
years  of  the  minority  of  the  ward,  and  they 
amounted  annually  to  $359.84,  for  the  board, 
education,  and  maintenance  of  said  ward; 
that  she  was  very  deficient  in  education  when 
Blanton  l>ecame  her  guardian ;  that  the  will 
of  testator  directed  that  his  cliildren  should 
be  well  educated,  according  to  their  degree 
and  circumstances  in  life;  and  that  under  all 
the  circumstances  he  could  not  see  that  the 
expenditure,  "whether  viewed  as  corpus  or 
income,  could  have  been  devoted  to  a  better 
purpose,  or  more  in  conformity  with  the  fa- 
ther's will,  than  in  furnishing  the  ward  with 
a  good  education."  The  expenditures  were 
all  vouched,  and  the  ward  received  their 
benefit,  and  we  cannot  say  that  the  circuit 
judge,  in  sustaining  and  approving  them, 
transcended  his  power.  It  is  the  judgment 
of  this  cottrt  that  the  judgment  below  be  af- 
firmed. 

MolTBB  and  MoGowAN,  JJ.,  concur. 


(21  S.  C.  212:< 

HoDOBB  t).  Fabian  at  al, 

(Sttpreme  Court  of  Smith  CairoUna.    July  8, 

1889.) 

8ai,sb  Undbb  Obsbr  or  Pbobati  Coubt. 

1.  Code  8.  C.  S  40,  provides  thafwhenever  it 
shall  appear  to  the  satisfaction  of  any  jadKO  at 
probate"  that  the  personalty  of  a  decedent  is  in- 
Boffioient  for  his  debts,  and  all  persons  interested 
are  summoned  before  him  and  show  no  cause  to 
the  contrary,  such  judge  "shall  have  power  to  or- 
der the  sale  of  the  real  estate,  *  *  *  or  so 
much  thereof  as  may  be  necessary  for  the  pay- 
ment of  the  debts,  •  •  •  upon  such  terms  and 
in  such  manner  as  he  may  think  best."  HeUi 
that,  where  the  judge  has  obtained  iurisdiction, 
his  order  of  sale  cannot  be  collaterally  attacked, 
as  by  showing  that  an  unnecessarily  large  quanti- 
ty of  land  was  sold. 

2.  On  application  to  the  probate  jadge  to  sell 
certain  real  property  of  decedent  for  payment  of 
debts,  plaintut,  who  was  a  defendant  in  that  pro- 
ceeding, suffered  a  default,  and  the  judge  ordered 
that  a  sale  be  had  of  two  lots,  but  that,  as  there 
was  some  dispute  in  regard  to  the  title  of  the  re- 
maining parcel,  "the  court  reserves  the  question 
for  future  consideration. "  Afterwards  that  par- 
cel was  also  ordered  to  be  sold,  field,  that  plaintiff 
oould  not  complain  that  the  jurisdiction  wts  ex- 
hausted by  the  first  sale. 

8.  Exceptions  that  the  evidence  does  not  sup- 
port the  master's  findings  of  fact  and  conclusions 
of  law  are  too  general  to  l>e  considered. 

Appeal  from  common  pleas  ciicnit  court 
of  Colleton  county;  {Norton,  Judge. 

J,  C.  De  Treville,  for  appellant.  Howell, 
Murphy  <t  Farroto,  for  anpellees. 

McGowAN,  J.  As  well  as  can  be  gathered 
from  a  voluminous  brief,  in  indistinct  man- 
uscript, the  leading  facts  of  this  case  are  as 
follows:  In  the  year  1882  James  E.  Fabian, 
of  Colleton,  died  intestate,  seised  and  pos- 
sessed of  a  small  estate  of  realty  and  pteraon- 
alty,  and  leaving  as  his  heirs  and  distribu- 
tees seven  children,  viz.,  Elvira  B..  (now 
Hodges,)  the  plaintifiF,  John  M.,  James  T., 
George  B.,  Franklin,  Claudius  D.,  and 
Amanda  B.  Fabian,  of  whom  Franklin. 
Claudius,  and  Amanda  are  still  minors.  John 
M.  Fabian  administered  upon  the  personal 
estate,  and,  finding  that  it  was  not  sufficient 
to  discharge  the  debts  of  the  intestate,  on 
December  1,  1882,  he  filed  a  petition  in  the 
probate  court  of  the  county,  as  administra- 
tor, stating,  among  other  tilings,  that  the  in- 
testate at  the  time  of  his  death  was  seised 
and  possessed  of  two  houses  and  lots  (lots 
Nos.  24  and  26)  in  the  plan  of  the  town  of 
Bidgeville.  and  also  a  parcel  of  land,  con- 
taining 29  acres,  more  or  less,  and  praying 
that  the  said  lots  and  small  parcel  of  land 
should  be  sold,  and  the  proceeds  thereof,  or 
as  much  thereof  aa  may  be  necessary,  be  ap- 
plied to  the  debts  of  his  intestate.  A  copy 
of  the  probate  record  was  in  evidence,  and 
showed  that  the  plaintiff,  whose  name  at  that 
time  was  Elvira  B.  Hill,  and  not,  as  now, 
Hodges,  and  the  other  adult  children  were 
summoned  and  regularly  made  parties. 
None  of  the  defendants  answered  but  the 
minor  children,  and  the  probate  judge,  John 
B.  Stokes,  Esq.,  decreed  by  default  "that  as 
it  appears  that  the  personal  estate  of  the  in 
testate  is  not  sufficient  for  the  payment  of 
the  debts  of  the  estate,  and  on  proof  of  the . 
intestate's  title  to  the  two  loU."  (Nos.  24 
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and  26,)  be  ordered  those  lots  sold  for  cash 
in  aid  of  the  personalty  in  the  payment  of 
debts,  and  then  proceeded  as  follows:  "There 
being  some  dispute  as  to  the  title  of  the  es- 
tate in  the  remaining  29  acree  mentioned  in 
the  complaint,  the  court  reserves  that  ques- 
tion for  future  consideration,"  etc.  The 
sale  of  the  two  lots  ordered  took  place,  and 
we  suppose  the  proceeds  were  applied  to  the 
debts,  as  we  hear  nothing  more  of  these  lots. 
After  the  sale  of  these  lots,  the  probata  Judge, 
on  January  7,  1884,  made  a  supplemental 
decree,  by  which  he  decided  that  the  remain- 
ing parcel  (29  acres)  should  be  divided  into 
lots  not  less  than  one  or  more  than  five  acres 
'  each,  (with  an  unimportant  exception.)  and 
sold  upon  the  terms  of  one-third  cash  and 
the  remainder  in  two  equal  annual  Install- 
ments. The  land  was  divided  and  sold  as 
directed,  and  at  that  sale  the  defendants  Bax- 
ter, Cummings,  Way,  and  Ward  became  pur- 
chasers of  some  of  the  lots,  and,  having  com- 
plied with  the  terms  of  sale,  received  titles,  and 
were  let  into  possession  of  the  same.  These 
purchasers  were  made  parties,  and  stoutly 
resisted  the  plaintiS's  prayer  to  set  aside  the 
sales,  claiming  that  they  had  purchased  and 
paid  for  their  respective  lots  at  a  Judicial 
sale,  ordered  by  Uie  probate  judge,  under 
proceedings  in  all  respects  formal  and  regu- 
lar, the  court  having  jurisdiction  of  the  sub- 
ject-matter and  with  all  proper  parties  be- 
fore it;  that,  the  plaintiff  having  bad  regular 
notice  of  the  probate  proceeding,  and  hav- 
ing made  no  objection,  but,  on  the  contrary, 
having  acquiesced  therein,  and  actually  re- 
ceived her  full  share  of  the  excess  of  the  sales 
over  paying  the  debts  of  the  estate,  she  was 
bound  thereby  and  estopped  from  averring 
against  the  sale;  and  that,  besides,  she  had  re- 
ceived a  lot  valued  at  $70,  which  was  assigned 
to  her  at  her  request.  It  was  referred  to  John 
D.  Edwards,  Esq..  as  special  master,  to  take 
the  testimony  and  report  his  conclusions 
both  of  law  and  fact.  He  did  so,  and  made 
a  long  and  very  careful,  clear,  and  full  re- 
port, in  which,  after  stating  the  facts  and 
the  law,  he  said:  "I  find,  therefore,  that  the 
proceedings  in  the  probate  court  were  regu- 
lar on  the  face  of  the  record,  and  cannot  be 
thus  assailed;  but,  even  if  not  entirely  reg- 
ular, there  is  not  sudtcient  apparent  infirmity 
as  to  render  them  void  or  susceptible  to  col- 
lateral attack.  I  hold,  therefore,  that  the 
action  is  not  maintainable,  and  should  be 
dismissed."  etc.  Upon  exceptions  this  re- 
port was  confirmed  by  Judge  Norton,  who 
made  it  the  judgment  of  the  court,  remark- 
ing that  "the  infants  do  not  seek  any  relief 
in  the  action,  and  it  is  not  adjudged  wheth- 
er, upon  proper  proceedings  begun  for  that 
purpose,  they  might  not  Im  entitled  to  some 
relief."  From  this  decree  the  plaintiff  ap- 
peals, upon  the  following  grounds:  "(1)  Be- 
cause his  honor  erred  in  not  sustaining  plain- 
tiff's exceptions  to  the  master's  findings  of 
fact,  said  findings  nut  being  in  accordance 
with  the  testimony  taken;  (2)  because  plain- 
tiffs exceptions  to  the  eighth  finding  of  fact 


should  have  been  sustained,  there  not  being 
sufiSclent  evidence  to  prove  that  the  plaintiff 
received  as  an  heir  at  law  a  house  and  lot, 
at  the  valuation  of  ($70)  seventy  dollars;  (3) 
because  plaintiff's  exception  to  the  master's 
fourth  finding  of  fact,  viz.,  that  the  proceed- 
ings were  regular  and  according  to  law,  and 
that  a  copy  of  the  petition  and  summons 
were  served  on  the  plaintiff,  should  have 
been  sustained,  there  being  no  evidence  to 
support  his  finding;  (4)  because  plaintiff's 
exception  to  the  seventh  finding  of  fact, 
■  that  Oeorge  D.  Baxter,  one  of  the  defend- 
ants, was  the  husband  of  one  of  the  heirs,' 
should  have  been  sustained,  there  being  no 
testimony  to  support  the  finding;  (5)  because 
his  honor  erred  in  not  sustaining  plaintiff's 
exceptions  to  the  master's  conclusions  of 
law,  there  not  being  sufficient  facts  on  which 
such  conclusions  could  be  based ;  (6)  because 
bis  honor  erred  in  not  decreeing  that  the 
probate  Judge  had  exhausted  his  jurisdiction 
at  the  time  of  his  second  decree,  there  being 
no  necessity  for  the  same;  (7)  because  the 
exception  to  the  third  conclusion  of  law 
should  have  been  sustained,  as  it  was  error 
to  bold  that  the  probate  judge  had  the  dis- 
cretion vested  in  him  to  sdl  so  much  of  the 
lands,  and  in  such  manner  as  may  seem  to 
him  best,  whereas  the  law  says  ■  so  much  as 
may  be  necessary,'  etc.;  (8)  because  his 
honor  erred  in  not  decreeing  that  the  probate 
court  was  without  jurisdiction  in  making 
the  sale  of  the  30  acres  of  land,  and  that  said 
sale  was  void;  (9)  because  his  honor  erred 
in  dismissing  the  complaint  without  granting 
the  relief  prayed  for,  and  should  have  re- 
ferred the  case  back  to  the  master  to  correct 
his  findings  of  fact  and  errors  of  law,"  etc 
Exceptions  1  and  5  state  no  specific  objec- 
tion, and  therefore  are  too  general  to  be  con- 
sidered; 2,  3,  and  4  relate  to  findings  of  fact 
by  the  special  master,  concurred  in  by  the 
circuit  judge;  and  in  such  case  it  is  well 
known  to  be  the  rule  of  this  court  not  to  dis- 
turb the  finding  unless  manifestly  against 
the  weight  of  the  evidence.  Whether  O. 
Baxter  did  or  did  not  marry  one  of  the  chil- 
dren of  the  intestate  was  really  of  no  impor- 
tance in  the  case.  We  have  read  the  record 
of  the  probate  proceedings  carefully,  and  we 
entirely  concur  with  the  master  and  circuit 
judge  that  the  plaintiff  was  regularly  served 
in  that  case  under  the  name  of  Elvira  R. 
Hill.  Strobel,  the  officer,  so  swears.  And  we 
further  concur,  upon  the  testimony  of  the 
probate  judge,  Stokes,  that  a  lot,  appraised  at 
$70,  was  assigned  to  the  plaintiff,  and  that 
she  also  received  money  advanced  by  him 
(said  Stokes.)  Exceptions  5. 6. 7,  and  8  sub- 
stantially make  the  point  that,  conceding  the 
Jurisdiction  of  the  probate  judge  in  the  first 
instance,  to  sell  the  lands  of  the  intestate  in 
the  proceeding  of  John  M.  Fabian,  adminis- 
trator, V.  Elvira  R.  Hill  et  al.,  yet  such  Ju- 
risdiction was  exhausted  by  the  first  order  of 
sale,  which  order  was  in  the  nature  of  a  final 
judgment,  and  no  further  order  of  sale  under 
the  proceedings  could  be  made  without  a  new 
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case  and  fresh  service  of  the  parties.  If  the 
probate  judge  bad  been  merely  the  appointee 
of  another  court  to  sell  certidn  portions  of 
the  estate,  which  had  been  done,  there  would 
have  been  some  force  in  the  view.  Kx  parte 
Knight.  28  S.  C.  484.  6  S.  £.  Rep.  330.  But 
it  vrUl  be  observed  that  he  was  also  the  judge, 
and  that  the  first  order  of  sale  did  not  pur- 
port to  Im  a  final  judgment;  that  the  petition 
prayed  for  the  s^e  of  the  whole  land  in  aid 
of  the  personalty,  and  that  the  plaintilT,  who 
was  a  defendant  in  that  proceeding,  allowed 
the  prayer  of  the  petition  to  l)e  taken  by  de- 
fault against  her;  and  the  probate  judge  only 
refrained  from  sdling  all  the  litnd  at  the  first 
sale,  for  the  reason  that  there  was  "some  dis- 
pute" whether  the  title  to  the  parcel  not  then 
sold  was  in  the  estate;  and  on  that  account 
alone  "the  court  reserved  the  question  for 
future  consideration. "  Afterwards,  probably 
finding  that  the  estate  had  title,  the  second 
parcel  was  sold.  It  seems  to  us  that  those 
who  were  parties  to  that  application  have  no 
right  to  complain  that  the  sale  which  they 
had  allowed  to  be  ordered  and  adjudged 
should  be  made  at  different  times,  and  that 
we  must  consider  the  matter  precisely  as  if 
all  the  lands,  according  to  the  prayer  ot  the 
petition,  had  been  dispoeed  of  at  the  first  sale. 
But  it  is  further  urged  that,  if  it  must  be  con- 
sidered that  there  really  was  but  one  order  of 
sale,  more  lands  were  sold,  as  it  turned  out. 
than  was  necessary  for  the  payment  of  the 
debts,  and  to  the  extent  of  such  excess  the 
probate  judge  did  not  have  jurisdiction,  and, 
as  a  consequence,  the  sales  were  absolutely 
void;  that  is  to  say,  they  were  part  good,  but 
in  part  bad,  depending  upon  the  result  of  the 
sales.  Section  40  of  the  Code  declares  that 
**  whenever  it  shall  appear  to  the  satisfaction 
of  any  jgdge  of  probate  that  the  personal  es- 
tate of  any  person  deceased  is  insufficient  for 
the  payment  of  his  debts,  and  all  persons  in- 
terested in  such  estate  being  first  summoned 
before  him.  and  showing  no  cause  to  the 
contrary,  such  judge  of  probate  shall  have 
power  to  order  the  sale  of  the  real  estate  of 
such  person  deceased,  or  of  so  much  thereof 
as  may  be  necessary  for  the  payment  of  the 
debts  of  such  deceased  person,  upon  such 
terms  and  in  such  manner  as  he  may  think 
best,"  etc.  This  act  gives  to  the  probate 
judge  important  judicial  functions.  When- 
ever it  shall  appear  to  "his  satisfaction"  that 
the  personal  estate  is  insufficient  for  the  pay- 
ment of  the  debts  of  an  intestate,  he  is  to 
judge  of  the  necessity  of  the  sale,  lands  to  im 
sold,  etc.  Although  the  insufiiciency  of  the 
personal  property  for  the  payment  of  the 
debts  is  the  foundation  of  his  jurisdiction, 
we  cannot  suppose  that  his  judgment  in  the 
matter  must  go  for  nothing,  and  that  his  or^ 
Jer  of  sale  ipso  facto  must  be  absolutely  void 
the  moment  the  proceeds  of  sale  touch  the 
point  of  full  payment  of  the  debts.  It  is  not 
always  easy  to  foresee  whiit  lands  will  sell 
for  at  public  auction,  and  the  construction 
contended  fi>r  would  emasculate  the  judicial 
powers  given  to  the  probate  judge,  tend  to 


great  confusion,  make  tities  uncertain,  ani 
destroy  tlie  value  of  such  sales,  by  raising  I 
well-grounded  distrust  of  them.  We  think 
the  inquiry  should  be  whether  the  probate 
judge  had  jurisdiction  of  the  subject-mattet 
and  of  the  parties,  and,  if  so,  that  his  order 
of  sale  must  be  regarded  as  the  judgment  of 
a  competent  court  upon  a  matter  within  its 
jurisdiction,  and  not  subject  to  collateral  at- 
tack. See  Turner  v.  Malone,  24  S.  C.  398. 
"The  jurisdiction  of  the  court  (probate)  over 
the  subject-matter  attaches  on  the  filing  of  a 
petiticm  sufficient  in  form.  The  matter  stated 
in  the  petition  may  or  may  not  be  true.  *  *  * 
The  heirs,  when  jurisdiction  over  them  is  ob- 
tained, may  be  treated  as  entering  a  general 
deniaL  The  order  of  the  court,  granting  or 
refusing  the  prayer  of  the  petition,  is  in  the 
nature  of  a  judgment  conclusively  establish* 
ing  that  the  sale  is  oris  not  necessary.  If 
erroneous,  it  must  be  corrected  by  appeal  or 
some  otlteor  appropriate  proceeding.  It  can- 
not be  collaterally  avoided  by  showing  that 
the  petition  was  false. "  Freem.  Jud.  Sales. 
§  14.  "If,  upon  hearing  of  the  petition,  the 
court  is  ■  sattefled '  that  a  proper  case  e:dst8, 
it  will  enter  an  order  or  license  for  the  sate 
of  the  land.  If  the  court  had  jurisdiction, 
this  order,  until  vacated  or  reversed,  is  bind- 
ing upon  all  parties  in  Interest.  The  pur- 
chaser under  it  is  in  no  danger  of  losing  his 
title  by  proof  being  made  that  the  order  was 
erroneously  given.  It  cannot  be  collaterally 
attacked  for  error,  fraud,  or  irregularity,  if 
the  court  bad  jurisdiction,"  etc  Id.  §  20, 
and  notes.  The  Judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

SmpsoN,  C  J.,  and  MoIveb.  J.,  ooncur. 


'      (SI  S.  C.  206) 

Seibebt  o.  Todd  et  al. 

(Supreme  Court  of  Sortth  CaroUna.    July  9, 
t889.) 

DowaB— How  DrvBSTSD. 

Where  a  husband  purchased  land  subject  to  a 
purchase-money  mortgage,  which  was  foreclosed 
during  ooverttue,  and  the  land  sold,  the  wife's  in- 
choate right  of  dower  was  thereby  destroyed. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  Hudson,  .ludge. 

Johiison  efe  Richey,  for  appellant.  Fergu- 
son <t  Featherstone,  for  respondents. 

SiHFSOM,  C.  J.  The  petitioner  (appellant) 
demanded  dower  in  certain  lands  in  the  pos- 
session of  the  defendant  Janie  C.  Todd. 
This  demand  was  allowed  in  the  probate 
court,  but  upon  appeal  to  the  circuit  court 
the  decree  of  the  probate  judge  was  reversed, 
except  as  to  a  small  portion  of  the  land,  de- 
scribed in  the  petition.  The  case  is  now  be- 
fore us  on  appeal  from  the  decree  of  the  cir- 
cuit judge,  in  so  far  only  as  said  decree  re- 
versed and  overruled  that  of  the  probate 
court.  This  appeal,  therefore,  does  not  in- 
volve that  portion  of  the  circuit  decree  which 
allowed  the  claim  of  dower  In  a  certain  part 
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of  the  land.  The  facts  of  the  case  were  as 
follows:  Mr.  Z.  L.  Holmes  purchased  a 
tract  of  land  containing  some  120  acres,  at 
the  siile  of  the  real  estate  of  the  Inte  Col.  J. 
H.  Irby,  deceased,  sold  for  partition  under 
an  order  from  the  court.  He  gave  bond  to 
the  commissioner  in  equity  for  the  purchase 
money,  which,  under  the  act  in  such  cases, 
was  secured  by  a  statutory  mortgage. '  Act 
1791.  Robert  Seibert,  the  husband  of  the 
demandant,  also  purchased  at  the  same  sale 
a  small  portion  of  land,  this  purchase  being 
also  secured  by  the  statutory  mortgage  afore^ 
said.  Some  time  after  this  Mr.  Holmes  sold 
his  land  to  Mr.  Seibert;  the  purchase  money, 
however,  to  the  commissioner  had  not  been 
paid,  oor  the  statutory  mortgage  satisfied,  or 
in  any  way  released.  Some  time  after  this 
Seibert  went  into  bankruptcy,  and  these 
lands  were  sold  by  his  assignee,  and  the  pro- 
ceeds applied  to  the  unpaid  purchase  money 
represented  by  the  bonds  of  Holmes  and  Sei- 
bert in  the  hands  of  the  commissioner  or  bis 
successor,  at  which  sale  S.  R.  Todd,  Jr.,  the 
then  husband  of  the  defendant  Janie  C. 
Todd,  became  the  purchaser.  Todd  subse- 
quently died,  and  also  Robert  Seibert,  and 
the  petitioner,  the  widow  of  Seibert,  com- 
menced the  action  below  against  Janie  C. 
Todd,  the  widow  of  said  S.  B.  Todd,  Jr. 
The  circuit  judge,  in  overruling  the  decree 
of  the  probate  court,  flnds  as  a  matter  of  fact 
"that  the  assignee  of  Seibert  sold  these  lands 
under  the  decree  of  the  bankrupt  court  to 
satisfy  the  liens  thereon,  and  to  pay  the  other 
debts  of  the  bankrupt;  that  these  liens  were 
duly  established  in  the  bankrupt  court;  and 
that  the  lands  were  sold  by  order  of  the 
court,  and  the  proceeds  applitKl  first  to  their 
extinguishment, — all  this  in  the  life-time  of 
the  debtor,  the  demandant's  husband."  Up- 
on these  findings  he  adjudged  that  demand- 
ant's right  to  dower  in  said  lands'  was  de- 
feated. The  appeal  questions  the  findings 
of  fact,  supra,  and  on  that  account  first  de- 
nies the  application  of  the  principle  of  law 
mentioned.  It  also  denies  that  the  right  of 
dower  could  be  defeated  in  such  cases,  except 
by  a  strict  foreclosure,  claiming  that  the 
bankrupt  sale  was  nut  such  a  foreclosure. 
In  looking  into  the  testimony,  we  think  the 
findings  of  his  honor  must  be  sustained,  un- 
der the  establislied  rule  in  such  cases,  there 
being  neither  an  entire  absence  of  evidence, 
nor  a  manifest  preponderance  against  them. 
The  purchase  money  of  these  lands  due  the 
commissioner  had  not  been  paid;  the  pro- 
ceeds, or  at  least  a  large  portion  thereof, 
were  applied  by  the  assignee  to  the  bonds 
represenling  the  original  purchase  money. 
We  think  the  circuit  judge  was  warranted 
in  holding  that  these  claims  were  established 
before  the  bankrupt  court,  and  that  the  sale 
took  place  under  the  orders  of  said  court,  and 
that  therefore  it  was  substantially  a  foreclos- 
ure sale.  Now,  what  is  the  law  of  dower 
under  such  circumstances?  No  doubt  of  the 
general  doctiine,  that  where  a  man  is  seised 
of  lands  during  coverture,  with  no  lien  or  in- 


cumbrance attaching  or  in  existence  at  the 
time  of  seisin,  the  wife  has  an  inchoate  right 
to  dower,  which  becomes  complete  upon  her 
surviving  her  husband.  And  In  such  a  case 
we  know  of  no  law  or  power  that  could  de- 
feat this  right,  except  the  consent,  legally 
e  :pressed.  of  the  wife  herself.  Where,  how- 
ever, the  seisin  is  accompanied  at  its  incep- 
tion with  a  lien,  mortgage,  or  judgment,  the 
inchoate  right  of  dower  of  the  wife  attaches 
in  subordination  and  subject  to  said  lien. 
Jones  V.  Miller,  17  S.  a  m>.  And  if  it  be- 
comes necessary  to  sell  the  land  to  pay  off 
this  lien,  and  it  is  legally  sold  for  such  par- 
pose,  the  dower  in  the  land  is  gone,  what- 
ever may  be  the  rights  of  the  widow  as  to  an 
interest  in  any  surplus  arising,  if  any.  A 
mortgagee  or  s  judgment  creditor,  having  a 
lien  prior  to  the  attaching  of  the  inchoate 
right  of  dower  of  the  wife  of  the  debtor,  hat 
such  lien  upon  the  whole  land,  and  has  the 
right  to  seU  the  whole  in  payment  of  such 
lien;  and  when  such  sale  is  made  by  proper 
proceedings  the  puiobaaer  takes  the  land  free 
from  said  lien,  and  as  well  from  all  others. 
When  the  sale  is  made  after  the  death  of  the 
husband,  and  the  right  to  dower  has  become 
complete,  then,  if  there  be  a  surplus,  the 
widow  may  claim  dower  in  that,  or  she  may 
redeem,  and  receive  her  dower;  but  where 
the  sale  is  made  in  the  life-time  of  the  hus- 
band, and  in  foreclosure  and  satisfaction  of 
the  lien,  the  land  cannot  afterwards  be  pur- 
sued for  dower  on  the  part  of  the  widow ;  and, 
if  there  should  be  a  surplus,  that  has  already 
passed  into  the  hands  of  the  husband,  before 
the  inchoate  right  has  ripened  into  a  perfect 
right. 

Now,  applying  these  principles  to  the  facts 
of  this  case,  there  is  no  doubt  as  to  the  cor- 
rectness of  bis  honor's  ruling  below.  Here 
there  was  a  statutory  lien  or  mortgage  over 
the  land  at  the  inception  of  demandant's 
husband's  seisin,  to  which  her  inchoate  right 
was  subject  and  subordinate.  This  mort- 
gage  gave  a  right  of  sale,  free  from  the  in- 
cumbrance of  said  inchoate  right  of  dower. 
Has  such  sale l>een  made?  The  circuit  judge 
has  so  found,  and  that  it  was  made  in  the 
life-time  of  the  husband.  Tliis  finding  we 
have  not  felt  at  liberty  to  disturb.  It  fol- 
lows, therefore,  that  the  decree  of  his  honor, 
predicated  U[>on  the  facte  found,  must  be 
sustained.  'The  cases  of  Tibbetts  v.  Manu- 
facturing Co.,  12  S.  C.  465;  Jones  v.  Miller, 
17  S.  C.  380;  and  Agnew  v.  Ben  wick,  27  S.  C. 
562,  4  S.  E.  Rep.  223,  cited  by  appellant,  do 
not  conflict  here;  oa  the  contrary,  when  an- 
alyzed, they  sustain  our  conclusion.  In  the 
last  case  the  land  was  not  sold  at  a  foreclosure, 
but  at  a  private  sale.  In  the  next  the  sale  of 
the  personal  property  was  held  sufficient  to 
extinguish  the  antenuptial  judgment.  And 
in  the  other  the  mortgage  lien  attached  after 
coverture.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

McIVBB  and  McGowan,  JJ.,  concur. 
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(31  s.  c.  in) 

Natiomal  Ezchanob  Bank  of  Avqttsta 

V.  HOLHAN. 

(Supreme  Court  of  South  Carolina.    Jnlj  1, 
1889.) 

ChATTBI.  HOBTOIABS— FOBCOUMITBa. 

1.  Where,  In  an  action  to  recover  a  defldenoy 
after  foreoMsure  of  ohattel  mortease,  the  defense 
relied  on  is  that  the  mortgagee  had  accepted  the 
mortgaged  property  in  tvO.  satisfaction  and  dis- 
charge of  the  debt,  defendant  cannot  assert,  as  a 
ground  of  defeating  the  aoUon,  that  the  mortga. 
gee  had  converted  the  property  and  forfeited  all 
rights  under  the  mortgage  by  removing  the  prop- 
erty oat  of  the  county  contrary  to  the  statute  re- 
lating to  foreclosure  of  chattel  mortgages. 

8.  In  suoh  case  a  judgment  for  p&intiff  should 
be  afBrmed,  even  Uiough  the  trial  court  erred  in 
charging  the  jury  as  to  the  effect  of  removing  tha 
property  into  another  county. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Norton,  Judge. 

/.  O.  Patterson,  for  appellant.  Cro/t  di 
Ohafee,  for  respondent 

McGowAN,  J.  It  seems  that  in  the  year 
1885  James  E.  Davis  purchased  from  J.  Z. 
Dunlap,  of  Aiken,  a  lot  of  law-books,  for 
which  he  gave  his  note,  and,  to  secure  it, 
a  mortgage  of  the  books;  that  Dunlap  trans- 
ferred the  note  and  mortgage  to  the  plaintiff 
bank,  and  when  it  fell  due,  Davis  not  being 
able  to  pay  the  debt,  sold  the  books,  with  the 
consent  of  the  bank,  to  Holman,  the  defend- 
ant, took  his  note  for  the  same,  and  trans- 
ferred it  to  the  bank,  the  agreement  being 
that  the  mortgage  given  by  Davis  was  still 
to  stand  and  bind  tlie  books  in  the  posses- 
sion of  Holman,  the  object  being,  as  it  would 
seem,  to  substitute  for  the  note  and  mort- 
gage of  Davis  to  Dunlap  the  note  and  mort- 
gage of  Holman  to  Davis,  assigned  to  the 
bank.  Holman  was  a  citizen  of  Barnwell 
county,  and,  being  unable  to  pay  his  note 
when  it  fell  due,  he  wished  to  surrender  the 
books  in  discharge  of  tlie  debt;  but  the  bank 
was  unwilling  to  do  that,  and,  the  condition 
of  the  mortgage  being  broken,  they,  (the 
bank,)  through  W.  B.  Peoples  as  their  agent, 
took  possession  of  the  mortgaged  books,  had 
them  carried  to  Aiken,  an  adjoining  county, 
where,  after  full  notice  and  advertisement, 
they  were  sold  at  auction,  and  the  net  pro- 
ceeds of  the  sale  (8174.60)  credited  on  Hoi* 
man's  note,  leaving  still  due  a  balance  of 
$150.40.  to  recover  which  the  action  was 
brought.  The  defendant  made  two  defenses: 
^ir«t.  a  general  denial;  and,  second,  "that 
the  note  described  in  the  complaint  has  long 
since  l>een  discharged  by  payment  by  the  de- 
fendant delivering  to  W.  B.  Peoples,  the 
agent  of , the  plaintiff,  a  certain  lot  of  law- 
books; and  further,  that  the  said  books  were 
delivered  to  the  said  Peoples  as  agent  as 
aforesaid  upon  the  express  condition  that  the 
said  note  should  be  at  once  returned  and  de- 
livered to  the  defendant  herein,  fully  satis- 
fied and  discharged,"  etc.  The  facts  were 
proved  as  herein  stated,  and  under  the 
charge  of  the  judge  the  jury  found  for  the 
plaintiff  the  balance  still  due  upon  the  note. 


0178.15,  and  the  defendant  appeals  to  this 
court  upon  the  following  exceptions:  "(1) 
Because  his  honor,  the  presiding  judge,  erred 
in  charging  that  a  seizure  of  a  mortgaged 
chattel  by  the  mortgagee  for  the  purpose  of  a 
sale,  and  a  sale  irregularly  made,  not  in  com- 
pliance with  the  statute  regulating  such 
sales,  as  to  time,  place,  and  manner,  was  a 
mere  irregularity,  and  not  a  conversion  bj 
the  mortgagee,  and  would  not  entitle  the 
mortgagor  to  a  satisfaction  in  full  of  the 
mortgage  debt.  (2)  Because  he  erred  in 
charging  that  if  there  was  an  irregularity  in 
the  sale  the  defendant  would  have  a  right  to 
sne  the  plaintiff  for  any  damages  caused  by 
that  irregularity.  (S)  Because  he  erred  in 
charging  that  the  taking  of  the  property  and 
selling  it  at  a  place  not  contemplated  by  law, 
or  after  advertisement  not  in  accordance 
with  the  law,  would, be  an  irregularity  in  the 
sale,  which,  if  pleaded  as  a  counter-claim, 
might  be  admissible  as  a  defense  for  what* 
ever  damages  defendant  had  sustained  bjr 
reason  of  that  irregularity.  Whereas  it  is 
respectfully  submitted  that  he  should  have 
charged  the  jury  that  when  a  mortgagee 
takes  possession  of  the  mortgaged  property, 
and  converts  it  to  his  own  use  without  a 
sale,  or,  when  a  sale  is  made,  neither  in  con- 
formity with  the  statute  nor  the  consent  of 
the  mortgagor,  it  operates  as  a  satisfaction 
of  the  mortgage  debt,"  etc. 

It  was  shown  that  the  defendant  executed 
the  note  sued  on;  that  with  his  assent  it  was 
assigned  to  the  plaintiff,  and  that  the  books 
in  his  possession  were  still  subject  to  the 
mortgage  executed  by  Davis.  The  defend- 
iint  failed  to  show  that  at  the  time  of  the 
seizure  there  was  any  agreement  in  fact  that 
the  books  were  taken  in  satisfaction  of  the 
debt,  and  the  rights  of  the  parties  must  be 
determined  by  law.  It  Is  quite  clear  that  the 
defendant  mortgagor  owed  the  note  sued  on, 
and  was  liable  to  a  personal  judgment  for 
any  balance  tbait  might  remain  unpaid  after 
properly  selling  and  applying  the  proceeds  of 
sale  of  the  mortgaged  property  on  the  note. 
If  the  plaintiff  had  gone  into  equity  to  fore* 
close  his  mortgage,  the  first  order  would 
have  been  to  sell  the  mortgaged  property, 
and,  after  crediting  the  proceeds  of  sale  upon 
the  debt,  then,  second,  to  g^ve  a  persona] 
judgment  against  the  debtor  for  the  balance 
left  unpaU'  But  the  plaintiff  was  not  l)ound 
to  go  into  equity  to  foreclose.  The  subject 
being  personalty,  and  the  condition  broken, 
he  had  the  legal  title  and  the  right  to  take 
the  property  into  his  own  possession,  and 
sell  it  fairly  after  proper  advertisement  at 
public  sale,  and,  crediting  the  net  proceeds  of 
the  sale  on  the  debt,  to  recover  judgment 
against  the  mortgagor  debtor  for  the  balance 
Straub  v.  Screven,  19  S.  C.  449;  3  Pom.  Eq. 
Jur.  §  1229,  where  it  is  said :  "  Upon  a  breach 
of  the  condition  contained  in  the  moi-tgage, 
the  legal  title  vests  so  completely  in  the  mort- 
gagee, that  all  the  rights  incident  to  owner- 
ship and  possession  in  law  at  once  ai-ise.  By 
taking  possession  of  the  property,  and  selling 


Digitized  by 


Google 


S.  C.) 


NATIONAL  EXCHANGE  BANK  o.  HOLMAN. 


825 


it  at  pabUc  sale  upon  due  notice,  he  will  then 
extinguish  every  right  and  interest  at  law  of 
the  mortgagor, "  etc.  This  certainly  was  the 
general  law  down  to  1882,  when  the  legis- 
lature passed  the  act  (18  St.  124)  regalating 
the  advertisement  and  sale  of  personal  prop- 
erty under  a  chattel  mortg^age,  which  pro- 
vides that  the  "  mortgagee  or  person  holding 
the  instrument  *  *  *  shall  advertise  the 
time  and  place  of  said  sale  by  posting  a  notice 
thereof,  in  writing,  at  least  (15)  days  before 
such  sale  in  (3)  public  places  in  the  county 
in  wUcb  such  personal  property  may  be 
found,  one  of  which  shall  be  at  the  court- 
house door,  or  shall  publish  the  same  at  least 
two  weeks  in  a  newspaper  published  in  his 
county,  unless  the  person  making  such  pledge, 
mortgage,  or  hypothecation,  or  his  legal  repre- 
sentative, shall  consent,  or  shall  have  consent- 
ed, to  a  sale  in  some  other  mode  or  at  some  oth- 
er notice,  "etc.  It  is  insisted  that,  the  alleged 
sale  of  the  books  not  having  been  made  in  pre- 
cise accordance  with  the  act,  in  that  they  were 
not  sold  in  the  county  of  Barnwell,  where 
they  were  "found,"  but  in  the  adjoining 
county  of  Aiken,  it  must  l>e  considered  that 
the  whole  proceeding  was  void.  It  is  not 
suggested  that  there  was  any  unfairness  in 
the  sale,  or  any  want  of  full  notice  both  by 
advertisement  in  a  newspaper  and  printed 
band-bills,  or  tliat  the  property  brought  leas 
in  Aiken  than  it  would  have  done  in  Bam- 
well.  But  the  naked  point  is  made  that  in 
law  there  was  no  sale  at  all,  and  the  plain- 
tiffs, having  converted  the  property  to  their 
own  use  without  sale,  must  be  held  to  have 
incurred  the  penalty  imposed  in  such  case, 
viz.,  "satisfaction"  of  their  whole  debt,  with- 
out any  reference  whatever  to  the  value  of 
the  mortgaged  property.  The  circuit  judge 
charged  the  jury  that  the  seizure  of  the  prop- 
erty under  the  mortgage  for  the  purpose  of  a 
sale,  and  a  sale,  was  not  a  conversion  to  their 
own  use  by  the  plaintiffs  which  avoided  the 
wh(de  proceeding;  that  the  sale  of  the  prop- 
erty in  Aiken  instead  of  Barnwell  county 
was  a  mere  irregularity,  and,  if  the  defend- 
ant was  damagml  thereby,  he  had  his  re- 
'  course  by  suing  the  plaintiffs.  Was  this  er- 
ror? This  must  depend  upon  the  construc- 
tion of  the  act.  If  it  had  created  a  new 
right,  not  l>efore  allowed  by  the  general  law, 
— as,  for  example,  the  right  of  a  mortgagee 
in  a  chattel  mortgage,  after  condition  broken, 
to  seize  and  sell  the  property  at  public  sale, 
and  credit  the  proceeds  upon  the  mortgage, 
— and  in  granting  such  new  right  the  act  had 
prescrilied  the  forms  and  terms  of  the  sale 
provided  for,  we  would  have  no  doubt  that 
all  the  regulations  stated  would  l>e  regarded 
as  mandatory  in  character,  and,  as  a  conse- 
quence, to  be  strictly  pursued,  as  the  condi- 
tion on  which  alone  the  party  could  entitle 
himself  to  the  benefit  of  the  act.  As,  how- 
ever, the  act  did  not  grant  a  new  power,  but 
only  imposed  certain  duties  as  to  an  old  one, 
— did  not  create  a  right  to  sell,  but  only  an- 
dertook  to  regulate  one  already  existing. — 
does  it  follow  that  the  legislature  must  have 


Intended  that  all  the  regulations  declared 
should  be  followed  at  all  events,  and  in  exact 
conformity  with  the  prescribed  details,  as  a 
condition  precedent  to  the  validity  of  the 
sale?  It  will  l>e  observed  that  the  act  simply 
prracribes  certain  regulations  as  to  the  sale 
without  negative  words,  or  imposing  any 
penalty  for  non-compliance.  As  no  injury 
really  resulted  from  the  sale  being  made  at 
Aiken  instead  of  Barnwell  county,  we  do 
not  see  why  the  plaintiffs  should  be  preclud- 
ed from  recovering  the  remainder  of  their 
debt,  after  crediting  the  proceeds  of  the  sale 
of  the  mortgaged  property.  The  question  ia 
not  whether  the  statutory  regulations  should 
be  conformed  to  as  law,  but  whether  in  char- 
acter they  are  so  exclusive  as  that  technical 
non-conformity  in  a  single  particular  must 
operate  as  a  discharge  of  the  whole  debt. 
The  object  being  to  secure  a  fair  sale  and  ap- 
plication of  the  proceeds,  it  would  seem  that 
the  error  complained  of  was  not  of  the  es- 
sence but  merely  the  manner  of  the  thing. 
In  Monk  v.  Jenkins,  2  Hill,  Eq.  9.  Chan- 
cellor Habpeb  said:  "Where  a  statute  is 
passed,  authorizing  a  proceeding  which  was 
not  allowed  by  the  general  law  before,  and 
directing  a  mode  in  which  the  act  shall  l>e 
done,  here  the  mode  pointed  out  must  be 
strictly  pursued.  It  is  a  condition  on  which 
alone  a  party  can  entitle  himself  to  the  ben- 
efit of  the  statute,  that  its  directions  shall  be 
stricUy  complied  with;  otherwise  the  pro- 
ceeding will  be  void.  But  when  a  proceed- 
ing is  permitted  by  the  general  law,  and  an 
act  of  the  legislature  directs  a  particular  form 
and  manner  in  which  it  shall  be  conducted, 
then  it  will  depend  on  the  terms  of  the  act 
itself  whether  it  shall  be  considered  merely 
directory,  subjecting  the  parties  to  some  dis- 
ability if  it  be  not  complied  with,  or  whether 
it  shall  render  the  proceeding  void,"  etc.  In 
State  V.  Massey,  2  Hill.  (S.  C.)  379,  it  was 
held  that  the  act  of  1799,  directing  jury-lists 
to  be  made  out  from  the  tax  returns  once  in 
every  three  years,  was  purely  directory  to 
public  officers  in  the  discharge  of  their  duty; 
and  if  the  requirement  was  disregarded, 
and  the  act  was  nevertheless  done,  such  act 
was  not  thereby  rendered  void.  In  McNamee 
V.  Huckabee,  20  S.  C.  200,  it  was  stated  that 
the  act  which  required  the  county  auditor  to 
put  tils  indorsement  upon  every  deed  of  real 
estate  l)efore  it  was  recorded  was  directory 
merely,  and  the  registry  Was  good  without 
such  indorsement.  In  Darnali  v.  Darling- 
ton, 28  S.  C.  256.  5  S.  £.  Rep.  620.  (under 
this  very  act  of  1882,)  the  point  made  here 
did  notarise,  for  there  the  mortgagor  "con- 
sented" that  the  sale  might  be  mude  in  Sa- 
vannah, which  made  long  notice  unneces- 
sary. It  was  held  that  the  mortgagee  was 
entitled  to  recover  the  deficiency  which  re- 
mained after  applying  to  the  debt  the  pro- 
ceeds of  sale,  "especially  in  the  absence  of 
testimony  that  the  sale  was  not  fairly  made, 
and  for  a  good  price."  The  judgment  of  the 
court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Digitized  by 


Google 


SOUTHEASTERN  BEPOBTEB,  Voi.  9. 


(S.  C. 


SiMPsoK.  C.  J.  I  concur  in  the  result,  on 
the  ground  stated  in  the  separate  opinion  of 
Mr.  Jostice  MoItbb. 

MoIvEB,  J.  I  concur  in  the  conclusion 
that  the  Judgment  6t  the  circuit  should  be 
afflrnied  upon  the  ground  that  the  defend- 
ant having,  by  his  answer,  rested  his  defense 
of  payment  upon  the  ground  that  the  plain- 
tiff had  agreed  to  receive  the  mortgaged  prop- 
erty in  satisfaction  of  the  mortgage  debt, 
snd  having  wholly  failed  to  adduce  any  evi- 
dence of  any  such  agreement,  judgment  nec- 
essarily followed  in  favor  of  the  plaintiff  so 
soon  as  the  mortgage  and  the  debt  which  it 
was  intended  to  secure  were  established,  as 
to  which  thsre  was  no  real  controversy.  It 
is  true  that  the  defendant,  in  his  argument, 
having  made  the  question  whether  the  mort- 
gage debt  had  not  been  extinguished  by  rea- 
son of  the  sale  of  the  mortgaged  property  at 
a  different  place  from  that  prescribed  by  stat- 
ute, the  circuit  judge  proceeded  to  instruct 
the  jury  that  this  was  a  mere  irregularity, 
snd  that  such  irregular  sale  would  not  op- 
erate as  a  conversion  of  the  mortgaged  prop- 
erty by  the  mortgagee  to  bis  own  use  and  a 
consequent  extinguishment  of  the  mortgage 
debt,  or  a  waiver  of  all  iclaim  for  any  defl> 
ciency  of  the  mortgage  debt  that  might  be 
left  unpaid  by  such  irregular  sale.  But  that 
was  a  point  not  raised  by  the  pleadings,  and 
could  not  properly  ariae  in  the  case  thus 
made.  The  defense  really  relied  on  by  the 
defendant  was  the  second  defense  set  up  in 
the  answer;  the  first  defense — the  general  de- 
nial— having  been  practically  abandoned.  So 
that  as  a  matter  of  fact  the  only  issue  raised 
by  the  pleadings,  and  tlie  only  issue  which 
the  jury  were  called  upon  to  try,  was  wheth- 
er the  plaintiff  had  accepted  the  mortgaged 
property  under  an  agreement  to  receive  the 
same  in  satisfaction  of  the  mortgage  debt. 
That  defense  rested  solely  on  an  alleged  agree- 
ment, and  the  defendant  having  wholly  failed 
to  establish  such  agreement,  or,  indeed,  to 
offer  any  competent  evidence  tending  to  es- 
tablish the  same,  the  plaintiff  was,  of  course, 
entitled  to  judgment;  and  it  vrnn  not  compe- 
tent for  the  defendant  to  insist  in  argument 
npon  another  defense,  resting  upon  a  wholly 
different  ground  from  that  of  contract,  which 
was  pleaded.  It  is  one  thing  for  a  mortgagee 
to  agree  to  receive,  and  actually  receive,  the 
mortgaged  prope'rty  in  payment  of  the  mort- 
gage debt,  and  quite  another  thing  for  the 
mortgiigee  to  waive  or  destroy  his  claim  for 
any  deficiency  by  violating  the  law  in  the  sale 
of  the  mortgaged  property.  One  is  a  defense 
of  payment,  resting  on  contract,  upon  the 
principle  that  anything  accepted  as  payment 
shall  operate  as  such,  while  the  other  rests 
upon  a  totally  different  principle, — a  forfeit- 
ure consequent  upona  violation  of  law, — and 
has  in  it  no  element  of  contract  whatever. 
Hence,  even  if  the  circuit  judge  did  err  In  in- 
structing the  jury  as  to  a  point  which  could 
not  properly  arise  nnder  the  pleadings,  this 
would  constitute  no  more  ground  (or  a  new 


trial  than  if  he  had  erroneously  laid  down  an 
abstract  principle  of  law  entirely  foreign  to 
the  issues  raised  by  the  pleadings. 

I  am  not,  however,  prepared  to  assi'nt  to 
the  proposition  upon  which  Mr.  Justice  Mo 
Gowan's  opinion  rests. — that  the  failure  to 
advertise  and  sell  the  mortgaged  property  in 
the  manner  prescribed  by  statute  was  a  mero 
Irregularity;  but,  on  the  contrary,  it  seems 
to  me  that  the  true  rule  was  laid  down  in  the 
diotum  (for  it  is  conceded  to  be  nothing  more 
than  a  diotum)  in  Damall  v.  Darlington,  28 
a  G.  258,  5  S.  £.  Bep.  621,  which  may  be 
more  correctly  stated  as  follows:  Where  a 
mortgagee  of  personal  property  takes  ixjsses- 
sion  thereof,  and  converts  it  to  his  own  use, 
without  a  sale,  or  where  a  sale  is  made  neither 
in  accordance  with  the  terms  of  the  statute 
nor  in  accordance  with  the  wishes  and  con- 
sent of  tiie  mortgagor  expressed  in  writing, 
he  thereby  waives  all  claim  for  any  deflcioicy. 
and  can  maintain  no  personal  action  against 
the  mortgagor  based  npon  the  mortgage  debt. 
This  view  is  not  only  supported  by  authority, 
(Jones,  Chat.  Mortg.  §  711,)  but  is  founded 
in  good  reason.  The  power  with  which  a 
mortgage  creditor  is  invested  to  seize  and  sell 
the  properly  of  his  debtor  without  the  aid  of 
judicial  process,  and  before  the  validity  and 
amount  of  his  debt  have  been  judicially  as- 
certained, is  a  very  high  power,  and  should 
be  strictly  guarded  against  abuse.  Accord- 
ingly the  l^islature  has.  very  properly,  by 
the  act  of  1882,  (18  St.  124,  amending  sec- 
tion 2348,  Gen.  St.,)  undertaken  to  dechire 
how  this  high  power  shall  be  exercised,  and 
I  do  not  see  by  what  authority  this  court  can 
undertake  to  dispense  with  any  of  the  safe- 
guards which  the  legislature  has  seen  fit  to 
throw  around  persons  exposed  to  the  exercise 
of  such  power.  True,  it  may  be  said  that 
after  condition  broken  the  mortgagee  of  per- 
sonal property  is  the  absolute  owner  of  such 
property,  and  therefore  when  he  seizes  and 
sells  It  he  is  selling  his  own,  and  not  the 
property  of  another;  but,  while  it  may  be 
true  tliat  the  mortgagee  has  the  absolute  legal 
title,  yet  it  is  well  settled  that  he  does  not 
hold  the  property  as  his  own,  but  subject  to 
the  mortgagor's  right  to  redeem  before  sale, 
and  even  after  sale,  subject  to  the  mortgag- 
I  or's  right  to  demand  an  accounting  for  the 
proceeds  of  sale.  So  that  in  fact  the  mort- 
gagee is  not  the  real  owner  of  the  property 
absoltiteiy  in  such  a  sense  as  to  enable  him 
to  use  it  as  his  own.  And  if  he  undertakes 
to  convert  it  to  his  own  use  he  is  still  liable 
to  account  to  the  mortgagor  for  any  excess 
in  its  value  over  and  above  the  mortgage 
debt,  and,  if  such  value  is  less  than  the  mort- 
gage debt,  he  forfeits  or  waives  all  claim* 
against  the  mortgagor  for  any  deficiency  by 
reason  of  bis  illegal  conduct  in  dealing  with 
property  intrusted  to  him  for  a  specific  pur- 
pose, and  to  be  dealt  with  in  the  maimer  pre- 
scribed by  law.  So,  if  the  mortgagee  under- 
takes to  sell  in  any  other  way  than  that  pre- 
scribed, he  thereby  converts  the  propi<rty  to 
his  own  use,  and  tlie  same  consequences  Ad- 
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low.  It  doM  not  seem  to  me  that  the  cases 
cited  In  tbe  opinion  above  referred  to  are 
snfflclent  to  sustain  tbe  vtew  there  taken. 
The  first  case  was  Monk  t.  Jenkins,  2  Hill, 
£q.  9.  in  which  the  plaintiff,  as  administrator 
of  Judy,  a  woman  of  color,  filed  a  bill  against 
the  execators  of  her  former  master  for  the 
delivery  of  certain  property  alleged  to  have 
been  given  her  by  the  will  of  her  former 
master,  under  tbe  allegation  that  she  had 
been  duly  emanoipnted  on  the  14th  of  April, 
1806,  by  a  deed  of  manumission.  The  de- 
fendants set  up  two  defenses:  (1)  That  no 
such  deed  as  was  required  by  the  act  of  1800 
bad  ever  been  executed;  (2)  that  the  alleged 
djsed  bad  never  been  recorded  within  the  pre- 
scribed time.  The  circuit  cbancalior  dis- 
missed the  bill  for  want  of  Jurisdiction,  as 
Um  |»oper  remedy  was  at  law;  but  he  also 
overruled  both  defenses.  Notwithstanding 
this,  tbe  defendants  appealed  from  bo  much 
of  the  decision  as  overruled  their  pleas;  and 
made  the  further  ground  that  the  plaintiff, 
or  rather  his  intestate,  had  no  civil  stattu, 
having  never  been  legally  emancipated,  and 
hence  the  bill  could  not  be  maintained.  In- 
asmuch as  the  bill  had  been  dismissed,  and 
there  was  no  appeal  tlierefrom  by  the  plain- 
tiff, it  is  somewhat  dilScult  to  understand 
how  the  appellants  could  have  any  standing 
in  the  court  of  appeals.  Nevertheless  that 
court  did  entertain  the  appeal,  and  Chancel- 
lor Habfeb,  after  sustaining  the  decision  be- 
low overruling  the  two  defenses  set  up  in  the 
answer,  proceeds  to  consider  the  question 
whether  .Tudy  had  been  legally  emancipated, 
(a  question  which,  so  far  as  I  can  perceive, 
was  not  considered  below,)  and  reaches  the 
oonclusion  that  neither  the  former  master  of 
Judy  nor  his  executoi-s  could  dispute  the  va- 
lidity of  her  emancipation,  even  if  there  had 
been  no  deed,  because  it  appeared  that  she 
had  been  in  the  uninterrupted  enjoyment  of 
freedom  from  the  date  of  the  deed  to  the  time 
of  her  death,  and  was  recognized  as  a  free 
person  by  the  will  of  her  former  master.  It 
is  quite  dear,  therefore,  that  anything  said 
in  the  opinion  as  to  tbe  validity  o(  the  mode 
of  emancipation  was  a  mere  dietum.  The 
learned  chancellor,  however,  did  proceed  to 
consider  the  question  whether  the  failure  to 
observe  all  of  the  requirements  of  tbe  act  of 
1800  would  invalidate  the  emancipation,  and, 
as  even  dteta  from  such  an  eminent  Jurist 
are  entitled  to  tbe  highest  respect,  I  will  pro- 
ceed to  consider  whetlier  that  which  he  said 
is  applicable  to  the  present  case.  After  lay- 
ing down  the  general  rule  as  quoted  in  the 
opinion  of  Mr.  Justice  MoGowan,  he  pro- 
ceeds to  consider  the  terms  of  the  act  of  1800, 
in  which  he  finds  "a  plain  recognition  by  the 
aot  itself  that  slaves  may  be  emancipated  or 
set  free,  otherwise  than  according  to  its  di- 
rection," and  hence  he  reaches  tbe  conclu- 
sion tliiit,  even  if  all  the  terms  of  that  act  had 
not  been  complied  with,  the  emancipation 
might  still  be  valid,  inasmuch  as  prior  to 
that  act  a  slave  might  be  emancipated  in  any 
manner  by  which  the  master  might  signify 


his  intention  to  do  so;  so  that,  even  if  that 
decision  be  regarded  as  something  more  than 
a  mere  diatum,  and  even  as  absolute  author- 
Ity.  it  seems  to  me  that  it  is  not  applicable 
to  the  present  question.  The  act  of  1882 
contains  no  plain  recognition  of  the  legality 
of  sales  made  otherwise  than  as  therein  pre- 
scribed.  On  tbe  contrary,  tbe  only  depart- 
ute  from  tbe  mode  there  prescribed  which  is 
recognized  by  the  act  is  where  the  mortgagor 
consents  in  writing  that  some  other  mode 
may  be  pursued.  The  other  case,jof  State  v. 
Massey,  2  Hill,  (S.  C.)  S79,«8  it  seems  to  me, 
has  still  less  application.  In  that  case  it  was 
held  that  the  failure  to  comply  with  the  pro- 
visions of  the  act  of  1799,  requiring  a  new 
jury-list  to  be  prepared  every  three  years,  did 
not  vitiate  the  array,  because,  as  was  said 
by  O'Neaix,  J.,  in  delivering  tbe  opinion: 
"This  is  purely  directory  to  pnblio  officers  In 
the  discharge  of  their  duty.  *  •  •  It 
was  not  intended  to  secure  any  right,  benefit, 
or  privilege  to  the  defendant.  It  was  merely 
to  regnlate  the  drawing  of  the  jury  in  such  a 
way  as  to  divide  the  duty  of  serving  upon  the 
Jury  among  tbe  inhabitants  of  a  district." 
Surely  no  such  remarks  as  these  would  be  ap- 
plicable to  the  provisions  of  the  act  of  1882. 


(St  Oa.  83) 

Central  Railroad  &  Bankino  Go. 

v.  KiTOHEKS. 

(Supreme  Court  of  Oeorcria.    May  S3, 1889.) 
NBaUOBNOB— Plbadino  — Amskdiumt— Dbclaba- 

TIOKS. 

1.  Homicide  belog  ^eged,  the  mode  of  commit- 
ting It  may  be  partloolarly  specified  by  amend- 
ment, without  adding  a  new  cause  of  action. 

2.  ThouKh  declarations  be  no  part  of  tbe  ret 
gestat,  their  admission  In  evidence,  unless  objected 
to  on  tlw  proper  ground,  is  no  cause  for  a  aew  trial. 

8.  A  rule  of  a  railroad  company,  applicable  alike 
to  all  persons  of  a  given  class,  is  not  to  be  evaded 
by  the  f  atlnre  of  one  person  of  the  class  to  observe 
the  role,  when  another  person  of  the  same  class  is 
injured  thereby. 

4.  Negligence  is  a  question  for  the  jury. 

5.  An  employ^  of  a  railway  company  being  him- 
self at  fault,  and  thus  conmbutlng  to  his  death, 
his  widow  cannot  recover. 

ISyllabus  by  the  Court) 

Error  from  city  court  of  Macon;  Harris, 
Judge. 

R.  F.  Lyon,  for  plaintiff  in  error.  M.  &. 
Bayne,  for  defendant  in  error. 

Bleoklet,  C.  J.  The  declaration  alleged 
that  tbe  company  had  injured  and  damaged 
the  plaintiff  in  the  sum  of  $25,000,  for  that 
on  the day  of  May,  1888,  by  the  care- 
less running  of  its  cars,  the  company  ran 
over,  mutilated,  and  killed  her  husband,  Abe 
Kitchens,  without  any  carelessness  or  fault 
upon  his  part,  but  entirely  by  tbe  negligence 
of  the  agents  of  said  company  in  running  the 
can  thereof;  whereby  she  was  injured  and. 
damaged,  etc.  The  company  demurred  to 
the  declaration,  on  tbe  ground  that  it  set 
forth  no  sufficient  cause  of  action,  there  be- 
ing no  specific  or  particular  act  of  negligence 
alleged.  The  demurrer  was  overruled,  and 
the  plaintiff  was  allowed  to  amend  her  decia- 
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ration,  to  the  effect  that  her  husband  was  an 
employ^  of  the  company,  and  was  under  a 
car  at  work  in  the  line  of  his  duty,  in  pursu- 
ance of  an  order  of  Tom  Troutman,  who  was 
his  superior,  and  while  doing  said  work  a 
switch-engine  struck  back  against  a  large 
number  of  cars,  including  the  one  he  was 
under,  and  without  any  fault  on  his  part  he 
was  run  over,  and  so  injured  that  he  died. 
This  amendment  was  objected  to,  on  the 
ground  that  there  was  nothing  to  amend  by, 
and  that  the  amendment  made  a  new  cause 
of  action.  The  case  was  tried,  and,  a  motion 
for  nonsuit  being  overruled,  there  was  a  ver- 
dict for  the  plaintiff.  The  company  made 
a  motion  for  a  new  trial  on  the  general 
grounds,  and  on  several  special  grounds,  one 
of  which  was  that  certain  declarations  of  the 
deceased  were  admitt-ed  in  evidence;  another 
that  the  court  erred  in  charging  that  it  was 
the  duty  of  Troutman  to  put  up  the  danger 
Signal  for  the  protection  of  Kitchens  as  well 
as  himself,  and  Troutman  failed  to  do  it, 
and  if  Kitchens  relied  upon  this,  and  it  was 
not  done,  then  the  jury  might  be  justifled  in 
finding  negligence  on  Troutman's  part,  and 
none  on  the  part  of  Kitchens,  and  that  they 
might  then  find  a  verdict  for  the  plaintiff; 
adding  that  all  this  depends,  however,  upon 
whether  there  was  fault  or  negligence  in 
Kitchens,  the  Jury  being  tlie  exclusive  judges 
of  the  negligence.'  The  overruling  of  the  de- 
murrer to  the  declaration  and  of  the  objec- 
tion to  the  amendment  and  tlie  denial  of  the 
motion  to  nonsuit  were  excepted  to,  as  was 
the  refusal  to  grant  a  new  trial. 

1.  The  declaration,  though  it  might  have 
been  too  general,  embraced  a  cause  of  action, 
and  was  amendable.  The  amendment  intro- 
duced no  new  cause  of  action,  but  only  ex- 
plained more  speciflcally  and  with  greater 
particularity  that  which  the  original  declara- 
tion comprehended.  The  cause  of  action  was 
the  homicide  of  the  plaintiff's  husband,  and 
the  amendment  served  to  describe  more  nii- 
nntely  than  did  the  original  declaration  the 
mode  in  which  the  homicide  was  committed. 
Harris  v.  Railroad  Co.,  78  Ga.  525,  3  S.  E. 
Rep.  355. 

2.  We  think  the  record  indicates  that  the 
sayings  of  the  plaintiff's  husband  were  not  a 
part  of  the  res  gestae,  and,  had  they  been  ob- 
jected to  on  the  proper  grounds,  they  should 
have  been  excluded.  Railroad  Co.  v.  Hol- 
land, post,  — ,  (last  term.)  But  there  is  no 
statement  in  the  record  that  they  were  ob- 
jected to  at  all,  and  consequently  we  cannot 
hold  that  there  was  any  error  in  admitting 
them. 

3.  The  charge  as  to  putting  up  the  danger 
signal  was  error,  the  evidence  being  that  the 
rule  of  the  company  as  to  that  duty  applied 
no  less  to  the  deceased  than  to  Troutman. 
It  was  no  excuse  on  the  part  of  the  deceased 
that  Troutman  failed  to  obey  a  rule  which 
was  applicable  equally  to  both  persons  con- 
cerned in  the  violation  of  the  rule.  Railroad 
Co.  V.  McDade,  59  Oa.  73. 

4.  Of  coarse,  there  was  no  error  in  refer- 


ring the  question  of  negligence  to  tbe  jury 
after  the  motion  to  nonsuit  was  overruled. 
See  Georgia  Reports,  passim.  If  tbe  case 
were  trimmed  down  to  the  legal  evidence 
only,  very  likely  a  nonsuit  might  have  been 
granted. 

5.  The  verdict  was  clearly  contrary  to  law 
and  evidence,  inasmuch  as  the  homicide  re- 
sulted from  the  failure  of  tbe  plaintiff's  hus- 
band to  observe  a  rule  of  the  load  requiring 
blm  to  display  a  signal  when  at  work  under 
a  car.  According  to  tbe  evidence,  if  this 
signal  had  been  put  out,  there  is  every  prob- 
ability that  the  calamity  would  not  have  hap- 
pened. Employes  cannot  be  permitted  to  vio- 
late the  rules  of  the  service  in  which  they  are 
engaged,  and  thereby  create  a  cause  of  action 
in  favor  of  themselves  or  their  widows.  In- 
direct suicide  gives  no  title  to  post  morUm 
reward.  The  court  erred  in  not  granting  a 
new  trial.    Judgment  reversed. 


(82  Ga.  563) 

KiNB  e.  Bboksb  et  al. 

(Supreme  Court  of  Oeorvla.    April  8, 1689.) 
CajLxrma — Dsvisa. 

Under  Code  Ga.  {  2419,  enaotinK  that  no  person 
leaving  a  child  shall  devise  more  than  one-third  of 
hla  or  her  estate  to  any  oharitable  institotion  to 
the  exolnslon  of  suoh  child,  and  unless  a  will  con- 
taining such  devise  is  executed  at  least  90  days 
before  testator's  death  the  devise  shall  be  void,  a 
devise  is  "to  the  ezdusion  of  such  child"  U  it 
vests  the  child  witJi  an  estate  for  life,  remednder 
to  her  issue,  If  any,  in  fee,  and  in  default  thereof 
in  trust  for  a  charitable  purpose,  and  is  therefore 
invalid. 

Error  from  superior  court,  Chatham  coun- 
ty; AsAMS,  Judge. 

This  suit  involved  the  construction  and 
validity  of  a  clause  in  the  will  of  Ellen  Kine, 
deceased,  reading  as  follows:  "(2)  I  give, 
devise,  and  bequeath  unto  my  beloved  daugh- 
ter Mary  Elizabeth  Kine  all  my  undivided 
half  interest  in  the  real  and  personal  prop- 
erty of  the  estate  of  my  late  husband,  Wm. 
Kine,  and  all  other  property  owned,  (except 
lot  21,  Ourrietown  ward,  and  improvements, 
city  of  Savannah,)  for  and  during  the  term 
of  her  natural  life;  and  should  my  said 
daughter  marry,  and  have  issue  or  children 
at  her  death,  then  in  fee-simple  to  said  chil- 
dren; or,  if  she  should  die  leaving  no  chil- 
dren, then  to  whosoever  may  be  tbe  Roman 
Catholic  Bishop  of  Savannah,  in  trust  for  the 
erection  of  a  Roman  Catholic  hospital  in  the 
city  of  Savannah,  and  for  no  other  use  or 
purpose  whatsoever."  It  was  contended  on 
behalf  of  said  daughter  that  the  provision 
was  void  under  Code  Ua.  §  2419.  The  court 
held  it  valid,  and  said  daughter  brings  error. 

/.  R.  Saussy,  for  plaintiff  in  error.  Gar- 
rard A  Meldrim  and  B.  R.  Richards,  forde> 
fendants  in  error. 

SiUHONS,  J.  The  facts  of  this  case  will 
be  found  in  the  oflScial  report.  The  only 
question  for  us  to  decide  is  whether  that  por- 
tion of  the  second  item  of  Ellen  Kine's  will, 
giving  her  property  to  the  Roman  Catholic 
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Bishop  of  Savannah  In  case  of  her  daughter's 
death  without  issue  or  children,  is  void,  un- 
der section  2419  of  the  Code.  That  section 
provides  that  "no  person  leaving  a  *  «  * 
child,  or  descendants  of  child,  shall,  by  will, 
devise  more  than  one-third  of  his  estate  to 
any  charitable,  religious,  educational,  or  civil 
institution,  to  the  exclusion  of  such  *  *  * 
child;  and  in  all  cases  the  will  containing 
such  devise  shall  be  executed  at  least  ninety 
days  before  the  death  of  the  testator,  or  such 
devise  shall  be  void."  This  will  was  made 
in  less  than  90  days  before  the  death  of  the 
testatrix.  The  daughter  was  a  single  woman 
at  the  death  of  the  mother.  The  question  is, 
was  she  excluded  from  this  property  by  the 
terms  of  this  item  of  the  will  ?  It  was  argued 
by  counsel  for  the  defendants  in  error  tliat 
she  was  not  excluded,  because  the  will  gave 
her  a  life-estate  in  the  property,  remainder 
over  to  her  children  if  she  had  any,  and,  if 
she  should  die  leaving  no  children,  then  to 
the  church.  It  was  argued  that  this  was  not 
an  exclusion  of  the  daughter  from  tite  enjoy- 
ment of  the  property,  but  simply  a  restriction 
of  the  title.  We  cannot  bring  our  minds  to 
this  conclusion.  Under  the  law  of  Georgia, 
if  Ellen  Eine,  the  testatrix,  had  died  intes- 
tate, her  daughter  Mary  would  have  been  en- 
titled to  an  absolute  or  fee-simple  estate  in 
this  property.  "An  absolute  or  fee-simple 
estate  is  one  in  wliich  the  owner  is  entitled 
to  the  entire  property,  with  the  uncondition- 
al power  of  deposition  during  his  life,  and 
descending  to  his  heirs  or  legal  representa- 
tives at  his  death  intesUte."  Code,  §  2246. 
This  will,  therefore,  deprives  her  of  a  fee- 
simple  estate  in  this  property,  and  gives  her 
only  a  life-estate  therein.  She  is  deprived  of 
or  excluded  from  one  of  the  main  ingredients 
in  the  ownership  of  property, — the  absolute 
title  thereof.  She  is  excluded  from  another 
right,  and  that  is  the  power  of  disposition. 
Under  this  wiil  she  can  only  enjoy  the  in- 
come of  the  property  for  and  during  her  life. 
She  has  no  right  to  the  ownership  of  it,  ex- 
cept for  her  life,  nor  to  dispose  of  it,  except  her 
life-estate  in  it.  A  bill  having  been  filed  for 
partition  by  the  other  tenant  in  common,  and 
the  property  having  been  sold  and  converted 
into  money  under  the  decree  of  the  court,  it 
Is  doubtful  whether  she  would  be  entitled 
even  to  the  possession  of  the  money  now  in 
the  hands  of  the  court.  The  court  could  re- 
qtdre  her  to  give  a  bond  for  its  forthcoming 
at  the  time  of  her  death,  or  could  order  it  to 
lie  iBTested  in  real  property  if  it  should  think 
proper  to  do  so;  and  if  the  court  should 
pass  such  an  order,  either  requiring  her  to 
giye  bond  or  requiring  the  money  to  be  in- 
vested in  realty,  she  would  only  be  entitled 
to  the  income.  The  mother  having  died 
leaving  a  child,  and  having  made  this  will 
within  90  days  before  her  death  bequeathing 
this  property  to  a  charity  in  the  event  of  her 
daughter's  death  without  issue  or  children, 
to  the  exclusion  of  the  daughter,  we  think 
that  part  of  the  will  is  void,  under  section 
2419  of  the  Code.    Judgment  reversed. 


82» 
(81  Oa.  723) 

Tatlob  0t  al.  t.  Stbset. 
(Supreme  Court  of  Oeorgia.    Ifay  18, 188B.) 

ESTOFPBI/— BOKiL  Fn>B  FCBOBABBB. 

Aa  aminBt  a  bona  )lde  purchaser  without  notioe, 
the  heirs  «f  a  grantor  who  himself  caused  his 
deed  to  defendant's  vendor  to  be  recorded  are  es- 
topped to  deny  that  such  deed  was  ever  delivered. 

Error  from  superior  court,  Dade  oonnty; 
Fain.  Judge. 

In  the  declaration  a  demise  was  laid  in 
name  of  E.  T.  Rogers,  survivor  of  Rogers  & 
Taylor,  a  firm  composed  of  E.  T.  Rogers  and 
C.  C.  R.  Taylor.  Plaintiff  Mrs.  MoCord  was 
formerly  wife  of  C.  C.  R.  Taylor,  and  plaintiff 
Willie  Taylor  is  their  child,  and  is  about  22 
years  old.  They  are  bis  only  heirs.  He  died 
in  February.  1873.  On  February  10,  1871, 
Mary  McGlohom  and  her  husband,  Tandy 
McOlohorn,' conveyed  the  property  in  dispute 
to  Rogers  &  Taylor  in  consideration  of  $5,000. 
On  same  day  a  deed  was  made  by  Rogers  & 
Taylor  to  R.  L.  Taylor  in  consideration  of 
S5,000.  Both  deeds  were  recorded  May  11, 
1871.  On  December  13,  1882.  Reuben  L. 
Taylor  conveyed  to  the  defendant,  considera- 
tion $2,500;  and  the  deed  was  recorded  Jan- 
uary 30,  1883.  In  1872  Mrs.  McCord  ap- 
plied for  and  had  set  apart  a  homestead  of 
$2,000,  in  lands  of  C.  C.  R.  Taylor.  The 
premises  in  dispute  were  not  described  in 
her  petition.  The  plaintiffs  did  not  give  in 
the  premises  for  taxes  in  1871.  1872,  or  1873. 
The  plaintiffs  introduced  testimony  to  show 
that  the  deed  to  R.  L.  Taylor  was  never  de- 
livered to  him,  and  that  it  had  been  made  to 
secure  a  contemplated  indebtedne.ss  to  R.  L. 
Taylor.  A  witnesstestitiedthathedrewthis 
deed  and  a  deed  from  the  McGlohorns  at  the 
same  time;  the  former  was  executed  first ;  that 
they  were  handed  to  C.  C.  R.  Taylor,  who 
gave  them  to  another  person:  and  asked  him 
to  get  the  McGIohorn  deed  executed.  Some 
time  afterwards  this  was  done.  Taylor,  be- 
fore the  deeds  were  made,  tallcpd  with  wit- 
ness about  having  land  conveyed  to  his  father, 
whom  he  wished  to  be  his  security  to  enable 
him  to  buy  more  goods.  Tliat  C.  C.  R.  Tay- 
lor showed  him  the  deeds  shortly  before  his 
death,  to  ascei-tain  if  they  were  all  right. 
Mrs.  McCord  testified  that  four  days  tuCter 
the  death  of  her  husband  Dr.  Brock  asked 
her  for  the  valise  containing  the  McGlohom 
deeds.  He  took  them  and  said:  "These  are 
your  McGlohom  deeds.  I  give  them  to  your 
pa  Taylor,  who  will  give  them  to  you  at  the 
proper  time."  That  R.  L.  Taylor  (who  was 
present)  repeated  the  promise  and  took  the 
papers  away.  The  papers  had  been  in  that 
valise  a  year  or  more,  where  her  husband  had 
kept  them.  When  he  wanted  it  she  would 
get  it  and  give  it  to  him.  In  part  she  was 
corroborate  by  her  father.  A  witness  tes- 
tified that  C.  C.  R.  Taylor  put  him  in  posses- 
sion of  the  land  in  the  fall  of  1871,  as  tenant; 
that  he  remained  in  possession  two  years, 
and  paid  rent  to  C.  C.  R.  Taylor,  whom  he 
recognized  as  landlord.  After  his  death,  R. 
L.  Taylor  clai  med  the  land.  Before  the  death 
of  C.  C.  R.  Taylor,  be  told  witness  .that  bia 
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father  had  a  deed  to  the  land,  and  that  he 
(C.  0.  B.)  had  it  secured  so  he  could  sell  it, 
and  use  the  proceeds.  In  the  fall  of  1873 
witness  gave  possession  to  B.  L.  Taylor. 

The  evidence  for  the  defendant  tended  to 
show  that  he  bought  the  land  from  B.  L, 
Taylor,  without  notice  of  adverse  claim; 
that  defendant  had  improved  it;  that  B.  L. 
Taylor  made  large  advances  to  the  firm  of 
Bogers  &  Taylor,  and  took  the  deed  of  C.  C. 

B.  Taylor  in  payment  therefor,  and  after  hlB 
death  settled  the  firm  business  with  Rogers. 
R.  L.  Taylor  testified  that  he  bad  his  deed  to 
the  land  some  months  before  the  death  of  C. 

C.  R.  Taylor.  He  denied  Mrs.  McCord's  testi- 
mony about  getting  the  deeds  out  of  the  valise. 
The  jury  foundforthedefendant,  and  plaintiff 
moved  for  a  new  trial  on  the  following 
grounds:  (1)  The  verdict  was  contrary  to  the 
law  and  the  evidence.  (2)  Because  the  court 
charged  as  follows:  "If  C.  C.  B.  Taylor  and 
Rogers,  on  10th  of  February,  tlie  day  they 
received  a  deed,  made  a  deed  to  B.  L.  Taylor 
to  this  land,  and  kept  it  for  a  time  in  their 
possession,  it  is  made  by  them  Jointly,  and 
Taylor  pays  a  consideration  to  them  for  that 
deed,  valuable  consideration  fortheland,  and 
G.  C  B.  Taylor  takes  a  deed  as  the  vendor, 
and  has  it  recorded,  and  thereafter  R.  L. 
Taylor,  the  father,  talces  possession  of  that 
land,  and  gets  possession  of  that  deed,  and 
holds  possession  of  tliat  deed  and  the  land, 
and  the  deed  is  on  record  made  to  him,  and 
Street  after  that  buys  the  land  in  good  faith, 
with  the  deed  on  record,  R.  L.  Taylor  l)eing 
in  possession  at  the  time  he  sells  to  Street, 
wliether  he  pays  a  valuable  consideration  or 
not,  if  these  parties,  Rogers  &  Taylor,  have 
done  that,  and  R.  L.  Taylor  then  sells  to 
Street,  and  Street  has  no  notice  whatever 
that  the  deed  was  not  actually  delivered  by 
Rogers  &  Taylor  or  by  Taylor,  he  would  be 
an  innocent  purchaser,  and  would  have  a 
goqd  title."  Error  because  there  was  evi- 
dence that  the  deed  from  Rogers  &  Taylor 
to  R.  L.  Taylor  was  never  iu  fact  delivered 
to  R.  L.  Taylor,  but  was  in  possession  of  C. 
C.  R.  Taylor  at  time  of  his  death,  and  was 
taken  possession  of  by  R.  L.  Taylor  or  obtained 
from  C.  C.  R  Taylor's  widow,  and  therefore  R. 
L.  Taylor  never  had  legal  title,  and  could  con- 
vey none.  (S)  Because  the  court  charged' 
"If  tiiere  was  no  delivery  by  C.  C.  R.  Tay- 
lor to  his  father,  but  R.  L.  Taylor  got  hold 
of  that  deed  and  held  it,  and  put  it  upon  rec- 
ord, and  had  possession  of  the  land,  and 
Street  bought  it  without  notice,  if  he  bought 
it  with  notice  the  other  would  make  it  good, 
but  if  he  bought  it  without  notice,  and  bought 
in  good  faith,  and  paid  a  valuable  considera- 
tion, then  he  would  have  a  good  title."  Er- 
ror specified  same  as  in  preceding  groand. 
(4)  After  charging  that  if  there  was  no  de- 
livery of  the  deed  to  R.  L.  Taylor,  and  Street 
had  notice  of  that  fact,  he  would  not  be  an 
innocent  purchaser,  and  would  not  have  a 
good  title  against  plaintiffs,  who  stand  with 
the  righU  of  C.  C.  R.  Taylor,  if  any,  the 
court  charged:  "  While  this  may  be  the  case, 


If  a  purchaser  comes  along  and  purchases 
from  the  vendee,  and  the  deed  is  on  record, 
and  the  land  in  possession  of  this  vendee, 
(its  being  on  record  being  prima  faeU  evi- 
dence,) and  he  pays  a  valuable  consideration 
for  the  property,  then  C.  C.  R.  Taylor  would 
be  estopped  from  denying  the  title  of  M. 
Street,  because  he  then  pl^ed  the  property 
in  a  condition  where  a  wrong  might  be  per- 
petrated upon  a  third  party, — might  be  per- 
petrated upon  Street;  and  it  there  is  a  deed 
upon  record,  placed  there  by  the  vendee  as 
stated,  and  the  vendee  has  been  placed  in 
possession,  and  Street  comes  alcmg  without 
any  notice  whatever,  and  pays  a  valuable 
consideration  for  the  land,  then  he  would  get 
a  good  title,  and  his  heirs  would  be  es- 
topped. "  This  was  alleged  as  error  because, 
under  the  evidence  for  the  plaintiffs,  the 
makers  of  the  deed  never  plaiced  it  in  the 
power  of  R.  L.  Taylor  to  convey  the  land; 
and  this  charge  withdrew  from  the  jury  all 
evidence  of  the  non-delivery  of  the  deed 
from  Rogers  &  Taylor  to  R.  L.  Taylor  and 
compelled  the  verdict  found.  The  motion 
was  overruled,  and  plaintiffs  excepted. 

Qraham  A  Graham,  for  plaintiffs  in  error. 
R.  J.  M(^amy  and  Lumpkin  dk  Broek,  for 
defendant  in  error. 

SiHMONS,  J.  Emma  McCord  and  WiUie 
Taylor,  as  heirs  at  law  of  C.  C.  R.  Taylor, 
brought  ejectment  against  Street  for  a  cer- 
tain tract  of  land.  The  evidence  will  be 
found  in  the  official  report.  On  the  trial  of 
the  case,  under  the  evidence  and  charge  of 
the  court,  the  jury  returned  a  verdict  for  the 
defendant.  A  motion  was  made  for  a  new 
trial,  based  principally  upon  alleged  errors  in 
the  charge  of  the  court  to  the  jury,  which 
motion  was  overruled  by  the  court,  and  the 
plaintiffs  excepted.  Whatever  error  may 
have  been  comndtted  by  the  court  in  the 
charge  to  the  jury,  we  think  the  verdict  was 
right,  and  should  not  be  set  aside.  The  evi- 
dence shows  that  0.  C.  B.  Taylor,  under 
whom  the  plaintiffs  claim,  sold  this  land  to 
his  father,  and  made  and  executed  a  deed 
therefor  to  his  father;  and  that  Taylor,  the 
son,  had  the  same  recorded  in  the  clerk's  of- 
fice according  to  law.  The  son  lived  several 
years  after  this  deed  was  recorded.  After 
his  death  the  father  went  into  possession  of 
the  land,  occupied  it,  and  exercised  acts  of 
ownership  over  it  for  years,  when  he  sold  it 
to  Street,  the  defendant.  Street  purchased 
without  notice  of  any  claim  of  the  plaintiffs 
to  the  land.  If  C.  C.  B.  Taylor,  under  whom 
these  plaintiffs  claim,  were  alive,  and  had 
brought  this  suit,  under  the  facts  of  this  case 
he  would  be  estopped  from  setting  up  tltie  to 
this  land.  These  plaintiffs,  claiming  under 
him,  are  likewise  estopped.  Whether  the 
deed  was  ever  actually  delivered  or  not,  the 
plaintiffs'  intestate  had  it  placed  upon  rec- 
ord, thereby  giving  n<rtice  to  the  world  th^ 
the  title  passed  out  of  him  into  his  father. 
Street  seeing  this  record,  and  the  father  tn 
possession,  purchased  the  land  without  no- 
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tice,  and  in  good  faith,  and  it  would  be 
wrong  to  allow  him.  under  these  «iroum- 
Btancee,  to  be  ejected  from  the  land  by  the 
helre  at  law  of  C.  C.  R.  Taylor;  Taylor  hav- 
ing  pnt  it  in  the  power  of  bis  father  to  sell 
the  land  to  an  innocent  purchaser.  Judg- 
ment afBrnied. 


(83  Oa.  Sll) 

Haubt  Mountain  CtoLD  Mines,  Limited, 

o.  Calhoxtn  Land  &  Min.  Go. 

(Supreme  Court  of  OtorgUi.    May  18, 1889.) 

Pabtition— Abatembnt— Partms, 

1.  After  flllng  Qtelr  petlUoD  In  a  suit  for  parti- 
tion, plaintiffs  disposed  of  ail  their  interest  in  the 
property,  and  thereafter  prooured  an  order  for 
serTloe  of  process  on  non-resident  defendants. 
Held,  that  snoh  order  and  service  were  Talld,  and 
tliat  the  original  pltintiffs'  purchaser  was  proper- 
ly made  a  party  plaintiff,  and  the  cause  allowed  to 
proceed. 

2.  The  deed  under  which  plaintiffs  claimed  was 
made  in  1880,  and  indnded  two  persona  asoo-gran- 
tees  who  were  not  made  parties  to  the  suit  for  par- 
tition. The  evidence  showed  that. the  original 
plaintiffs  had  claimed  all  of  the  land,  except  de- 
fendants* interest,  for  over  80  years,  and  during 
all  that  time  bad  received  the  rent*  and  profits, 
and  had  never  seen  or  heard  anything  of  the  two 
grantees  mentioned.  Held,  that  the.  trial  court 
was  justified  in  finding  an  actual  ouster  as  against 
snoh  grantees,  and  in  decreeing  partition  between 
the  parties. 

Error  from  superior  court,  White  county; 
WELI30BNS,  Judge. 

Thep!ead!ng<)and  proceedings  preliminary 
to  the  trial  are  sufficiently  reported  in  the 
opinion.  Counsel  for  petltionera  Introduced 
the  following  deeds:  (1)  A  deed  to  the  en- 
tire property  from  William  Hunt  to  Henry 
Branham,  John  G.  Lumsden,  and  Charles  P. 
Gordon,  in  trust  for  themselves  and  for  John 
Hudson,  L.  W.  Hudson,  Thomas  Hoxie, 
Thomiis  Hardeman,  and  John  H.  Gordon, 
dated  May  17.  1830.  This  deed  recited  re- 
ceipt of  the  consideration  named  therein  from 
Branham,  Lumsden,  and  Charles  F.  Gordon, 
and  conveyed  the  property  to  them,  their 
heirs  and  assigns.  The  habendum  is  unto 
them,  their  heirs  and  assigns,  in  trust  for 
themselves  and  the  other  parties  named, 
"agreeable  to  an  article  of  agreement  be- 
tween them."  (2)  A  deed  conveying  one- 
eleventh  part  of  the  property,  stated  in  the 
deed  to  foe  the  entire  interest  of  the  grantor, 
by  John  W.  Hudson  to  John  G.  Lumsden, 
dated  August  19, 1830.  (3)  A  deed  convey- 
ing "his  entire  interest,  being  one  share  and 
a  half,"  in  the  property,  from  Thomas  Harde- 
man to  John  G.  Lumsden,  dated  September 
4.  1841.  (4)  A  deed  conveying  all  his  inter- 
est, "consisting  of  one-tenth  part"  of  the 
property,  from  Thomas  Hoxie  to  John  G. 
Lumsden,  dated  October  30, 1841.  (5)  A  deed 
conveying  all  his  undivided  interest,  "con- 
sisting of  one-tenth"  of  the  property,  from 
James  Merriwetber  to  John  G.  Lumsden, 
dated  October  1,  1841.  (6)  A  deed  from 
Thomas  B.  Lumsden  and  others,  the  heirs  at 
law  of  John  G.  Lumsden,  deceased,  to  Jesse 
B.  Lumsden,  convejing  all  of  their  interest 
in  the  property,  described  as  six  undivided 
eighths,  but  warranting  the  title  only  as  to 


flve-eighthd,  dated  Fdbruary  16, 1888.  (7)  A 
deed  conveying  six  undivided  eighths  from 
Jesse  R.  Lumsden  to  Andrew  Simonds,  but 
warranting  only  as  to  flve-eighths,  dated  Feb- 
ruary 20,  1888.  (8)  A  deed  from  Simonds 
and  others,  who,  it  is  recited,  contributed 
equally  to  the  purchase  money  for  the  last- 
mentioned  deed,  to  the  Calhoun  Land  & 
Mining  Company,  conveying  six  undivided 
eighths,  but  warranting  only  against  them- 
selves and  heirs,  dated  June  1,  1888.  Coun- 
sel for  petitioners  also  introduced  Jesse  B. 
Lumsden,  who  testified  that  for  10  years  he 
had  been  in  charge  of  the  interest  of  the 
heirs  of  John  G.  Lumsden  in  the  property. 
They  had  claimed  to  own  six-eighths  idl  the 
time.  Witness  had  never  heard  of  anyl>ody 
claiming  an  interest  in  the  property  before 
or  after  he  had  charge  of  it,  except  Lums- 
den's  heirs  and  Charles  P.  and  James  H. 
Gordon,  and  their  heirs;  the  Hamby  Com- 
pany now  owning  tiie  J.  H.  Gordon  interest. 
Xo  one  else  had  anything  to  do  with  the  land, 
or  claimed  any  interest  in  it,  save  these  par- 
ties. Had  never  heard  of  any  heirs  of  L.W. 
Hudson  or  Henry  Branham  ever  coming  to 
claim  any  interest.  The  property  has  been 
leased  from  time  to  time,  though  not  contin- 
uously, and  the  rent-gold  not  paid  to  the  two 
Gordons,  or  their  heirs  or  representatives, 
was  p>aid  to  witness,  as  the  agent  for  the 
Lumsden  heirs.  There  was  a  cabin  built  on 
the  land  in  1876,  and  it  has  been  on  it  ever 
since,  though  not  continuously  occupied. 
The  Lumsdens  claim  their  title  to  six-eighths 
to  be  perfect  by  their  deeds,  and  by  prescrip- 
tion. The  Narchoocliee  Company  paid  wit- 
ness Hve-eighths  of  the  toll-gold  as  t^ent  for 
the  Lumsden  heirs  while  they  worked  the 
property.  Said  heirs  had  claimed  six-eighths 
interest  for  30  years.  They  claimed  to  have 
had  deeds  to  more  than  these  deeds  cover,  but 
that  they  were  lost  in  a  Ure.  Witness  has 
examined  the  records,  and  finds  only  the 
deeds  here  shown.  Tliey  claim  that  the 
Merriwetber  deed  covers  the  L.  W.  Hudson 
interest.  The  prc^rty  is  a  gold  mine,  and 
cannot  be  divided.  At  the  close  of  this  evi- 
dence the  defendant  corporation  insisted  on 
its  objections  made,  and  urged  that  the  evi- 
dence failed  to  show  title  in  petitioners  to  as 
much  m  they  claimed,  but  showed  that  Henry 
Branham  and  L.  W.  Hudson  each  owned  an 
one-eighth  interest,  and  they  and  their  heirs 
or  representatives  should  be  notiOed  of  the 
proceedings  before  an  order  appointing  com- 
missioners to  make  sale  sliould  he  granted. 
The  court  overruled  said  objections,  and  ap- 
pointed commissioners  to  make  sale  of  the 
property  at  a  certain  time  after  advertise- 
ment, requiring  them  to  make  return  of  ac- 
tions to  next  term  of  court  To  this  order 
the  defendant  corporation  excepted. 

W.  K.  WUliama  and  Perrf/  t6  Dean,  for 
plaintiff  in  error.  /.  /.  Kiruey,  for  de- 
fendant In  error. 

Simmons,  J.  Thomas  B.  Lumsden  and  oth- 
ers, heirs  at  laVr  of  John  G.  Lumsden.  deceased, 
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filed  a  petition  for  partition  In  the  superior 
court  of  White  county  against  tlie  Hamby 
Mountain  Gold  Mines,  Limited,  et  al.  The 
petition  set  fortti  that  they,  as  heirs  at  law 
of  John  G.  Lumsden,  owned  sbc  undivided 
eighths  of  ttie  property  in  question ;  that  the 
Hamby  Mountain  Gold  Mines,  Limited,  a 
corporation,  owned  an  eighth,  and  that 
Charles  P.  Gordon  owned  the  remaining 
eighth;  that  the  tract,  being  valuable  as  a 
gold  mine,  could  not  be  divideil  equally, — and 
prayed  the  appointment  of  commissioners  by 
the  court,  and  an  order  authorizing  said  com* 
missloners  to  sell  the  same.  Service  waa 
made  upon  the  Hamby  Mountain  Gold  Mines, 
Limited,  and  upon  the  heirs  at  law  of  Charles 
P.  Gordon.  The  Hamby  Mountain  Gold 
Mines,  Limited,  was  the  only  one  of  the  de- 
fendants who  appeared.  This  corporation 
appeared  and  objected  to  the  partition  and 
order  applied  tor,  on  the  ground  that  the  pe- 
titioners had  no  title  to  the  premises  sought 
to  be  partitioned,  and  liecause  Henry  Bran- 
ham  and  L.  W.  Hudson  were  co-tenants  and 
part  owners  of  the  property,  and  were  neces- 
sary parties  to  the  procepdings,  and  that 
they  had  not  been  notitied  of  the  application, 
or  made  parties  thereto.  Counsel  for  the 
corporation  then  proposed  to  show  that  in 
February,  1888,  and  before  the  order  was 
passed  to  perfect  service  on  the  non-resident 
heirs  of  Charles  P.  Gordon,  the  petitioners 
had  ceased  to  have  any  interest  in  the  prem- 
ises sought  to  be  partitioned,  having  on  the 
16th  of  February,  1888,  conveyed  all  their 
title  to  one  Jesse  R.  Lumsden,  who  was  not 
a  party  to  the  proceedings,  and  insisted  that, 
therefore,  the  present  application  could  not 
be  entertained.  Counsel  for  the  petitioners 
admitted  that  they  had  conveyed  their  inter- 
est to  other  parties,  and  that  tlie  Calhoun 
Land  &  Mining  Company  had  become  the 
purchaser  and  was  now  the  owner  thereof, 
and  moved  that  said  company  be  made  a 
party  plaintiff,  and  the  cause  proceed,  said 
company  consenting  thereto  in  open  court. 
Counsel  for  the  defendant  corporation  ob- 
jected to  this  motion,  on  the  ground  that  it 
would  be  adding  a  new  and  distinct  plaintiff, 
and  objected  to  the  court  taking  action  on 
the  application,  even  with  such  party  added, 
on  the  ground  that  the  order  to  serve  and 
the  service  of  the  notice  on  some  of  the  co- 
tenants,  especially  the  non-resident  defend- 
ants, had  been  in  the  name  of  the  original 
petitioners,  after  they  had  ceased  to  have  any 
title  in  the  premises  or  right  to  partition, 
and  were  therefore  invalid,  and  that  an  or- 
der to  sell  and  a  sale  based  on  such  notices 
would  be  invalid,  and  not  binding  on  such 
defendants  as  did  notapi>ear,  and  insisted  that 
the  present  application  should  be  dismissed. 
The  court  overruled  these  objections,  and  re- 
fused to  dismiss  the  application,  and  passed 
an  order  directing  that  the  said  Calhoun 
Land  &  Mining  Company,  it  having  become 
the  purchaser  of  the  petitioners'  interest 
pendente  lite,  be  made  a  party  plaintiff,  and 
that  the  cause  proceed.    The  Hamby  Moun* 


tain  Gold  Mines,  Limited,  excepted  to  the 
decision  of  the  court  refusing  to  dismiss  the 
application,  and  assigned  the  same  as  error. 
It  also  excepted  to  the  order  of  the  court  mak- 
ing the  Calhoun  Land  &  Mining  Company  a 
party  plaintiff,  and  assigned  the  same  as  er- 
ror It  also  excepted  to  the  action  of  the  court 
in  proceeding  with  the  cause  after  it  appeared 
that  the  proceeding  aforesaid  to  make  the 
non-resident  defendants  paities,  the  service 
upon  them,  and  the  notice  upon  the  other 
defendants,  had  been  made  in  the  name  of  the 
original  petitioners  after  they  had  parted  with 
their  title;  which  action  it  assigned  as  error, 
and  says  the  court  should  have  quashed  the 
present  application,  and  directed  service  up- 
on the  co-tenants  in  the  name  of  the  Calhoun 
Land  &  Mining  Company,  before  proceeding 
to  order  a  sale  of  the  property,  or  to  hear  the 
case.  The  said  defendant  also  objected  to 
the  court's  proceeding  to  grant  the  order  to 
appoint  commissioners  to  sell  the  property, 
on  the  ground  that  if  the  petitioners  or  their 
successor,  the  Calhoun  Land  &  Mining  Com- 
pany, owued  any  interest  in  the  same,  it  did 
not  own  six-eighths,  as  alleged  in  the  peti- 
tion ;  and  on  the  ground  that  Henry  Branham 
and  L.  W  Hudson  were  each  the  owner  of 
an  undivided  eighth  of  the  properly,  and  were 
necessary  parties  to  the  proceedings,  but  had 
not  been  served  with  notice  of  the  applica- 
tion, or  in  any  way  made  parties  to  the  pro- 
ceedings. Counsel  for  the  petitioners  admit- 
ted that  no  notice  had  been  served  on  or 
given  these  persons,  and  no  effort  had  been 
made  to  ascertain  there  whereabouts,  or 
whether  they  were  dead  or  alive.  They  de- 
nied that  Branham  and  Hudson  owued  an  in- 
terest in  the  mine,  and  claimed  that  they 
owned  six  undivided  eighths  of  the  property, 
and  recognized  no  other  owner  except  the 
heirs  of  Charles  P.  Gordon  and  the  Hamby 
Mountain  Gold  Mines,  Limited,  who  each 
owned  an  eighth;  thus  making  up  the  entire 
eight-eighths  of  the  property. 

The  trial,  proceeded  before  the  court  with- 
out the  intervention  of  a  jury.  The  peti- 
tioners introduced  several  deeds,  which  will 
be  found  in  tlie  official  report,  as  evidence 
of  their  title.  They  also  introduced  Thomas 
B.  Lumsden  as  a  witness,  who  testifled  that 
for  the  past  10  yeai-s  be  had  had  charge  of 
the  interest  of  the  Lumsden  heirs  in  this 
property;  that  these  heirs  had  claimed  to 
own  six-eighths  of  the  property  all  the  time; 
that  he  had  never  beard  of  any  one  claiming 
any  interest  in  the  property  before  or  after 
he  had  had  charge  of  it,  except  the  Lumsden 
heirs  and  the  two  Gordons,  C.  P.  and  J.  H., 
and  their  heirs;  that  tbe  Hamby  Mountain 
Gold  Mines,  Limited,  now  owns  the  J.  H. 
Gordon  interest;  that  no  one  else  had  any- 
thing to  do  with  the  land,  or  claimed  any  in- 
terest in  it,  except  these  parties ,  that  he  had 
never  heard  of  any  heirs  of  L.  VV.  Hudson  or 
Henry  Branham  ever  coming  to  claim  any 
interest  in  it;  that  it  has  been  leased  from 
time  to  time,  but  not  continuously,  and  the 
rent-gold  not  paid  to  the  two  Gordons,  or 
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their  heirs  or  representittives,  was  paid  to 
him  as  the  agent  for  the  Lnmaden  heirs ;  that 
there  was  a  cabin  built  on  the  land  in  1876, 
which  has  been  on  it  ever  since,  though  not 
continuously  occupied;  that  the  Narcboochee 
Company  paid  him,  as  agent  for  the  Lums- 
den  heirs,  flve-eighths  of  the  toll-gold  while 
they  worked  the  property,  (but  at  what  time 
the  Narcboochee  Company  worlced  the  mine 
the  record  does  not  disclose;)  that  the  Lums- 
den  heirs  had  claimed  a  six-eighths  interest 
for  over  SO  years;  that  they  claim  to  have 
bad  deeds  to  more  than  the  deeds  in  evidence 
call  for.  At  the  close  of  the  evidence,  coun- 
sel for  the  Hamby  Mountain  Gold  Mines, 
Limited,  still  insisted  on  bis  objections  that 
the  evidence  failed  to  show  title  in  the  plain- 
tifF  to  as  much  as  tliey  claimed,  but  showed 
that  Henry  Branham  and  L.  W.  Hudson 
each  owned  an  eighth  interest,  and  that 
tliey  or  their  heirs  at  law  should  be  notiiied 
and  made  parties  before  the  order  appoint- 
ing  commissioners  to  make  a  sale  of  the 
premises  was  passed.  The  court,  on  motion 
of  the  plaintiff's  counsel,  over  the  objection 
made  by  the  defendant's  counsel,  passed  an 
order  directing  a  sale  of  the  property  by  the 
commissioners  therein  named.  To  this  or- 
der the  Hamby  Mountain  Gold  Mines,  Lim- 
ited, excepted,  and  says  it  was  error,  because 
some  of  the  defendants  had  been  made  par- 
ties, and  notice  given  them  by  the  original 
petitioners,  after  they  had  parted  with  all 
their  title  to  the  property,  and  because  the 
evidence  showed  that  Branham  and  Hudson 
were  co-tenants  in  the  property,  and  had 
not  been  made  parties. 

1.  We  do  not  tbink  the  court  erred  in  re- 
fusing to  dismiss  the  application  after  it  ap- 
peared that  the  original  petitioners  had  sold 
their  interest  to  the  Calhoun  Land  &  Mining 
Company,  or  that  he  erred  in  allowing  said 
Calhoun  Land  &  MiningCompany  to  be  made 
a  party  plaintiff  in  the  petition  for  partition. 
It  does  not  appear  that  when  the  Calhoun 
Land  &  Mining  Company  was  made  a  party 
the  original  petitioners  were  dismissed  from 
said  application.  The  object  of  the  petition 
was  to  procure  a  partition  of  the  mine,  and 
when  the  original  petitioners  sold  their  inter- 
flst  to  the  Calhoun  Company  pending  the  ap- 
plication for  partition  it  did  not,  in  our  opin- 
ion, vacate  the  proceedings.  In  the  case  of 
Griffin  v.  Griffin,  33  Ga.  107,  this  court.  In 
speaking  of  the  statute  for  partition  which  is 
now  embraced  in  the  Code,  §  3996  et  seq., 
said:  "The  proceedings  under  that  act  for 
partition  of  lands  are  in  the  nature  of  a  pro- 
ceeding at  equity,  in  which  the  court  has  all 
the  power  and  jurisdiction  for  hearing  and 
determining  the  various  matters  in  dispute 
between  the  parties,  in  respect  to  their  re- 
spective titles,  and  awarding  a  partition,  ac- 
cording as  he  shall  And  the  parties  entitled, 
as  fully  and  completely  as  if  it  were  a  bill  of 
chancery  for  that  purpose. "  This,  therefore, 
being  a  proceeding  in  the  nature  of  a  bill  in 
ei)uity,  we  see  no  reason  why  parties  plain- 
tiff, as  well  as  parties  defendant,  may  not  l>e 
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added  as  often  as  necessary  for  a  proper  ad- 
judication of  the  titles  to  the  land.  Nor 
would  the  service  made  on  some  of  the  de- 
fendants after  the  original  petitioners  had 
sold  their  interest,  and  l>efore  the  purchase! 
had  been  made  a  party,  be  illegal  and  void, 
as  contended  for  by  counsel  for  the  plaintiff  in 
error.  We  therefore  hold  that  the  court  did 
not  err  in  refusing  to  dismiss  the  application 
upon  this  state  of  facts,  or  in  allowing  the 
Calhoun  Land  &  Mining  Company  to  be  made 
a  party  plaintiff. 

2.  It  is  insisted  by  counsel  for  the  plaintiff 
in  error  that  the  court  erred  in  ordering  the 
sale  of  this  land,  when  it  appeared  from  the 
evidence  that  Hudson  and  Branham  owned 
an  interest  therein,  and  had  not  been  made 
parties.  This  objection  is  based  upon  the 
deed  of  William  Hunt,  dated  May  17,  1830. 
It  appears  tiiat  at  tb^  date  William  Hunt 
sold  the  land  on  which  this  mine  is  situate!  to 
Henry  Branham,  John  G.  Lumsden,  Charles 
P.  Gordon,  John  Hudson,  L.  W.  Hudson, 
Thomas  Hoxie,  Thomas  Hardeman,  and 
James  H.  Gordon.  The  petitioners  showed 
no  paper  title  from  L.  W.  Hudson  or  Henry 
Branham,  and  counsel  for  the  plaintiff  in  er- 
ror alleged  that,  as  the  deed  from  Hunt 
showed  them  to  be  the  owners  of  two-eighths 
interest,  they  or  their  heirs  still  own  said  in- 
terest, and  they  were  necessary  paities. 
Counsel  for  the  defendants  in  error  replied 
that  it  was  true  that  the  deed  from  Hunt,  in 
1830,  did  show  that  Hudson  and  Branham 
were  two  of  the  original  grantees.  But  he 
claimed  that  the  evidence  showed  that  these 
persons  had  not  been  heard  of  for  a  long 
number  of  years;  that  the  original  petition- 
ers had  claimed  six-eip:hths  interest  in  this 
land  for  more  than  30  years ;  that  they  had 
exercised  unequivocal  acts  of  ownership  over 
the  same  for  a  long  number  of  years;  that 
they  had  rented  the  same,  and  had  received 
six-eigbttiB  of  the  profits  thereof,  for  30  years, 
except  the  short  time  it  was  rented  to  the 
Narcboochee  Mining  Company,  and  that  it 
paid  them  for  only  five-eighths,  (what  time 
this  was  done  the  record  does  not  disclose;) 
that  they  iiad  built  a  house  on  the  land,  which 
had  been  occupied  by  their  tenants  since  1876, 
but  not  continuously;  that  neither  Branham 
nor  Hudson,  nor  their  heirs  at  law,'  had  ever 
made  any  demand  on  them  for  any  of  the 
profits  or  rents  arising  from  the  land  or  from 
the  mine;  and  that  after  this  length  of  time, 
and  these  unequivocal  acts  of  ownership,  and 
this  long  claim  of  the  six-eighths  interest  by 
the  Lumsden  heirs,  the  court,  acting  as  a 
jury,  bad  a  right  to  presume  an  actual  ouster 
as  against  Branham  and  Hudson;  and  that 
the  court,  acting  as  a  jury,  having  so  found, 
this  court  should  not  interfere  with  said  find- 
ing by  granting  a  new  trial.  Under  the  evi- 
dence in  the  case,  and  considering  the  parlies 
thereto,  we  are  not  disposed  to  interfere 
with  the  finding  of  the  judge.  As  far  as 
this  record  discloses,  Hudson  and  Branham 
have  never  been  heard  from,  from  the  time 
this  deed  was  made,  in  1830,  ap  to  the  present 
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time.  The  deed  from  Hunt  recites  tbat  tbey 
resided  in  the  county  of  Putnam,  which  is 
about  125  or  150  miles  from  wliere  the  mine 
Ib  located.  From  the  price  paid  Hunt  for 
this  mine  and  land,  the  mine  must  have  been 
considered  valuable,  even  as  early  as  183U. 
Persons  who  are  acquainted  with  the  history 
of  tiiose  times,  from  1830  up  to  the  present, 
will  remember  that  at  intervals  there  was 
considerable  excitement  over  the  gold  mines 
in  this  section  of  the  state.  It  seems  to  us 
that,  if  Branham  or  Hudson  bad  had  an  in- 
terest in  this  mine,  either  they  or  their  heirs 
at  law  would  have  made  some  claim  therefor 
In  the  long  period  of  58  years.  During  all 
that  time  no  notice  of  any  interest  or  claim 
of  interest  has  ever  been  made  by  them  or 
their  heirs  at  law,  they  having  given  no  no- 
tice of  any  claim  during  that  period,  and,  it 
not  appearing  now,  we  think  the  evidence 
was  sufficient  to  authorize  the  finding  of  the 
Judge  as  between  the  parties  to  the  action. 
As  for  myself,  I  am  inclined  to  think,  under 
the  facts  of  the  case,  that  the  judge,  acting 
as  a  jury,  had  a  right  to  presume  that  an  act- 
ual ouster  had  taken  place  on  the  part  of  the 
Lumsden  heirs  against  Hudson  and  Bran- 
ham.  Fishar  v.  Prosser,  Cowp.  217,  1 
Amer.  &  Eng.  Cyclop.  Law,  283,  and  author- 
ities cited;  Freem.  Co- Tenancy,  §§  241,  242; 
Jackson  v.  Whitbeck,  6  Cow.  633;  Frederick 
V.  Gray,  10  Serg.  &  R.  182;  Mehafly  v. 
Dobbs,  9  Watts,  877.    Judgment  affirmed. 


(83  Oa.  38) 

Rkid  et  al.  v.  Wkight,  Comptroller  General. 

(Supreme  Court  of  Oeorgia.    April  10, 1889.) 
Tax  Collbctors— Exscdtion. 

1.  Under  Code.  Qa.  i  909,  providing  that,  "If  any 
{tax]  collector  shall  fail  to  settle  his  accounts 
with  the  comptroller  general  in  the  terms  of  the 
law,  he  shall  Issue  execntion  against  him  and  his 
■nretles  for  the  principal  amount,  with  the  penal- 
ty and  costs  "  such  execution  may  be  issued  against 
a  defaulting  collector  for  the  amount  oi  taxes  col- 
lected by  hun  after  they  had  been  credited  to  the 
collector  as  insolvent. 

8.  Under  Code  Qa.  i  884,  providing  that,  when 
an  otScer  collects  money  on  any  process  Issued  by 
the  comptroller  general,  "he  shall  without  delay 
remit  the  same  to  him  by  some  safe  and  speedy 
method, "  and  under  section  912,  providing  that  ex- 
ecutions Issued  against  defaulting  tax  collectors 
■hall  not  be  suspended  or  delayed  by  any  judicial 
interference,  a  sheriff  who  collects  money  on  exe- 
oaUons  issued  by  the  comptroller  general  against 
a  defaulting  tax  collector  mnst  pay  It  to  the  comp- 
troller directly,  and  has  no  right  to  retain  it  until 
claims  of  third  persons  thereto  can  be  passed  upon 
by  a  court.  The  courts  have  no  authority  over  the 
comptroller's  judgment. 

Error  from  superior  court,  Fulton  county; 
Makshall  J.  Clarke,  Judge. 

Wright,  comptroller  general,  by  petition  to 
the  superior  court  of  Fulton  county,  alleged 
that  the  sheriff  of  said  county  had  in  his  pos- 
session 95,255.64,  proceeds  of  the  sale  of 
property  of  J.  M.  Wilson,  late  tax  collector 
of  that  county,  under  a  fl,  fa.  issued  by  the 
comptroller  against  Wilson  and  the  sureties 
on  his  bond  for  taxes  due  the  state  for  1886, 
•5,790.86;  also  a  fl.fa.  against  Wilson  and 
She  sureties  on  his  bond  for  taxes  due  the 


state  for  1837,  $4,384.99;  also  a  fi.  fa. 
against  Wilson  and  the  sureties  on  his  bond 
for  taxes  due  the  state  for  1888,  $10,860.10. 
That  the  sherilT  had  in  his  haud8  the  further 
sum  of  $1,250  paid  him  by  McCool,  one  of 
the  sureties,  and  that  petitioner  had  de- 
manded the  $5,255.64  and  the  $1,250  from 
the  sheriff,  and  instructed  him  to  credit  the 
same  onfl.  fa.  in  his  hands  in  favor  of  the 
state,  and  pay  oat  the  money  as  provided  \ts 
law.  winch  the  sheriff  refused  to  do.  Peti- 
tioner prays  for  a  rule  nUi  against  the  sher- 
iff, calling  on  him  to  show  cause  why  be 
should  not  so  pay  out  the  money,  etc.  The 
sheriff  answered,  in  substance,  tbat  the 
comptroller  placed  in  his  hands  a  fl.fa.  in 
favor  of  the  state  against  Wilson,  principal, 
and  Wells,  A.  H.  Wilson,  McCord,  Longino, 
Martin,  Ilarville,  Bonnell,  and  S.  A.  Wilson, 
for  $10,860.10,  with  20  per  cent,  per  annum 
on  the  principal  sum  from  October  23,  1888, 
with  costs,  \A\Bft.fa.  being  dated  November 
15,  1888.  Respondent  levied  it  on  the  prop- 
erty of  said  principal.  At  the  same  time  he 
had  in  his  hands  &fl.  fa.  issued  by  the  dark 
of  the  commissioners  of  roads  and  revenues 
for  said  county  against  Wilson,  principal, 
and  the  same  securities,  with  the  exception 
of  Longino,  Martin,  Harville,  and  Bonnell. 
and  the  addition  of  Adair,  Latham,  McLar- 
in,  and  Tanner,  for  $5,029.45.  with  20  per 
cent,  per  annum  on  said  principal  sum  front 
November  7,  1888,  for  alleged  default  In 
county  taxes  for  1886;  and  another^. /a.  of 
like  character  against  the  same  principal,  W. 
L.  Wilson,  Parker,  Cole,  and  McLarln,  sure- 
ties for  $2,744.87,  with  20  per  cent,  per  an- 
num thereon  from  November  7. 1888.  for  al- 
leged default  in  county  taxes  for  the  year 
1to7;  and  another  of  like  character  for$4,- 
827.60  for  county  taxes  of  1888.  These 
county  fl.  fas.  were  issued  November  24, 
1888.  They  were  levied  on  the  same  proper- 
ty, and  the  property  was  sold  under  all  the 
fl.  fas.  mentioned,  state  and  county,  in  Jan- 
uary, 1889.  The  net  proceeds  of  the  sale 
were  $5,255.64,  which  respondent  reported 
to  the  comptroller,  whereupon  the  latter 
placed  in  his  hands  two  other^.  fas.,  one  for 
$5,790.36,  with  20  per  cent,  per  annum  from 
February  20,  1887,  dated  November  15, 
1888,  against  said  principal  and  McCooI. 
Parker,  Cole,  Longino,  W.  L.  and  A.  H. 
Wilson,  sureties,  for  alleged  default  in  state 
taxes  for  1886.  On  this  fl.  fa.  the  sheriff  of 
Campbell  county  had  made  certain  payments 
to  the  comptroller  amounting  to  $3,250  in 
December,  1888,  and  January,  1889,  out  of 
the  proceeds  of  other  property  of  the  princi- 
pal sold  by  him.  The  other  of  said^./oa. 
was  of  like  character,  for  $4,384.96,  for  al- 
leged default  in  state  taxes  in  1887,  against 
the  same  principal,  and  Wells,  McCool,  Ix>ng- 
ino,  Martin,  Harville,  Bonnell.  A.  H.  and  §. 
A.  Wilson,  which  appears  also  to  have  been 
levied  by  the  sheriff  of  Campbell  county,  and 
proceeds  of  sale  applied  to  same.  On  Janu- 
ary 14,  1889,  the  comptroller  directed  re- 
spondent to  apply  said  $5,255.64, as  follows: 
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$4,564.87  on  the  executions  of  1886,  which 
would  settle  the  principal  and  penalty  of  20 
per  cent,  dne  on  said  fl.  fa.  np  to  Jannary 
Ttb,  after  deducting  Wilson's  comraissions; 
and  to  apply  ttie  remainder  to  thefl./a.  for 

1887.  Afterwards,  on  the  same  day,  attor^ 
neys  for  McCool,  Parker,  Longino,  and  oth- 
ers of  Wilson's  sureties,  (some  of  said  sure- 
ties being  on  more  than  one  state  bond  of 
Wilson,  and  some  also  on  the  county  bonds,) 
to  avoid  a  levy  on  McCool's  property  paid  to 
respondent,  for  McCool,  $1,250,  with  direc- 
tion to  apply  it  to  the^.  fa.,  stRte  or  county, 
against  Um  as  surety,  having  the  pri6r  lien 
in  law,  and  advised  respondent  to  make  no 
disposition  of  said  funds  until  directed  by 
the  court.  On  the  same  day  the  attorney  for 
Fulton  county  noUQed  respondent  that  the 
county  claimed  that  the  money  paid  in  by 
McCool,  security  on  Wilson's  bond  to  the 
county  for  1886,  should  be  applied  to  tlie 
county  fl.fa.  for  1886.  Respondent  asked 
for  direction. 

The  attorneys  for  W.  L.  and  A.  H.  Wil- 
son, Reed,  administrator  of  McCool,  Parker, 
and  Longino,  presented  tlie  petition  of  said 
parties  in  which  they  made  tiie  following  al- 
legations, in  substance:  Wilson  was  elected 
tax  collector  for  Fulton  county  for  1885  and 
1886,  and  again  for  1887  and  1888,  acting  as 
such  until  October  22,  1888,  when  he  was  re- 
moved. On  his  bond  to  the  state  for  1885 
and  1886  as  securities  were  McCool,  Parker, 
Cole,  Longino,  W.  L.  and  A.  H.  Wilson. 
On  his  bond  to  the  state  for  1887  and  1888 
the  securities  were  Wells,  Longino,  Martin, 
Harville,  Bonnell,  A.  H.,  S.  A.,  and  J.  A. 
Wilson.  On  his  bond  to  Fulton  county  for 
1885  and  1886  were  Adair,  Wells,  Latham, 
McLarin,  and  A.  £.  Wilson  as  securities,  but 
this  bond,  on  September  31,  1886,  was  so 
modified  as  to  strike  Adair  and  Latham  and 
add  McCool,  Tanner,  and  S.  A.  Wilson  as 
securities.  His  bond  for  1887  and  1888  had 
on  it  as  securities  Parker,  Cole,  McLarin, 
and  W  L.  Wilson,  and  possibly  O.  I.  Cul- 
berson was  added  as  security  on  April  23. 

1888.  The  books  of  the  comptroller  and 
Wilson's  accounts  as  tax  collector  for  1886 
and  1887  were  duly  balanced  after  a  settle- 
ment with  him  in  those  years,  respectively. 
Among  the  items  to 'his  credit,  allowed  him 
according  to  law  by  the  comptroller,  were 
ttie  following:  for  1886,  by  insolvent,  gener- 
al, capital,  and  poll  tax,  $8,678.15;  for  1887, 
by  the  same  items,  $10,888.28.  Afterwards, 
In  1888,  a  committee  of  the  grand  jury  of 
Fulton  county  reported  to  the  county  com- 
missioners that  Wilson  was  in  default,  and 
furnished  an  itemized  statement  of  money 
collected  by  bim  and  not  paid  over.  Among 
said  items  to  make  up  the  reported  default 
were  the  following:  for  1886,  alleged  to  have 
been  collected  after  his  insolvent  list  for  that 
year  had  been  allowed,  insolvent,  general, 
capital,  poll,  and  professional  taxes,  less  com- 
missions, $3,997.97,  the  entire  default  for 
that  year  being  reported  $5,495.10;  and  for 
1887  the  following  sum  alleged  to  have  been 


collected  after  his  insolvent  list  for  that  year 
had  been  allowed,  insolvent,  general,  capital, 
poll,  and  professional  taxes,  less  commis- 
sions, $3,595.89.  Thereupon  the  comptrol- 
ler issued  the  three  ^.  faa.  mentioned  in  the 
same  answer,  the  latter  three  fL  fas.  being 
issued  upon  a  like  report,  and  for  insolvent 
taxes  in  large  part  which  had  been  duly  al- 
lowed and  credited  for  1886  and  1887,  upon 
said  report  that  Wilson  had,  after  said  allow- 
ance and  credit  of  his  insolvent  list  by  the 
county  officers,  collected  sums  thereon  in 
1887  and  1888. 

Petitioners  contended  that  under  the  facts 
no  executions  against  Wilson's  securities 
could  be  legally  issued  by  the  comptroller  for 
insolvent  taxes  which  had  been  allowed  to 
Wilson  on  the  books  of  the  comptroller,  and 
were  afterwards  collected  by  Wilson.  They 
pray  to  be  made  parties  to  tlie  rule  to  set  up 
this  defense,  that  said  insolvent  items  be 
written  oif,  with  the  20  per  cent,  thereon, 
and  then  the  cash  on  hand  be  applied  to  pay 
oft,  first,  the  state  fi.  fa.  of  1886,  and  then 
of  1887,  and,  if  any  balance,  then  to  that  of 
1888.  They  presented  no  objections  to  the 
county  fl.  fas.,  as  in  no  event  could  they  get 
any  of  tnese  funds.  Attached  to  the  petition 
as  exhibits  were  final  statements  ofWilson's 
account  with  the  comptroller  for  1886,  show- 
ing  the  amount  allowed  for  insolvent,  gener- 
al, and  poll  tax  for  1886;  and  for  18878lioW' 
ing  the  amount  allowed  for  insolvent,  gener- 
al, and  poll  taxes  as  stated  in  the  petition  of 
the  securities;  also,  a  copy  of  the  statement 
made  by  the  examining  committee  to  the 
county  commissioners  referred  to,  and  a  copy 
of  Wilson's  bonds  to  the  state  for  1886  and 
1887.  Counsel  for  the  comptroller  objected 
to  said  sureties  being  made  parties,  but  sub- 
sequently, upon  the  statement  of  the  attor- 
neys for  the  sureties  that  they  were  willing 
that  the  money  in  tbasheriS's  bands  should 
be  paid  to  the  comptroller,  but  desired  only 
to  have  a  ruling  on  the  questions  made  in  the 
answer  and  petition,  the  objection  to  their 
being  made  parties  was  withdrawn,  and 
counsel  for  the  comptroller  demurred  orally 
to  their  petition.  Thereupon  it  was  adj  udged 
that  the  court  had  no  right  to  review  the  ac- 
tion of  the  comptroller  in  issuing  said  fl.  fat., 
and  the  court  refused  the  petition,  and  or- 
dered the  money  in  the  hands  of  the  sheriff 
to  be  paid  to  the  comptroller.  To  this  action 
and  judgment  the  sureties  excepted. 

Code  1882,  §  884,  provides  that  "  when  an 
officer  collects  money  on  such  process,  [for 
collection  of  taxes,]  or  on  any  other  issued 
by  the  comptroller  general,  he  shall,  without 
delay,  remit  the  same  to  him  by  some  safe 
and  speedy  method,  and  on  failure  to  do  so 
is  liable  as  he  would  be  to  other  plaintiffs." 
Section  909  provides  that,  "if  any  collector 
shall  fail  to  settle  his  accounts  with  the  comp- 
troller general  in  the  terms  of  the  law,  he 
shall  issue  execution  against  bim  and  bis 
sureties  for  the  principal  amount,  with  the 
penalty  and  costs.  Section  912  provides  that 
"executions  so  issued  shall  not  be  suspended 
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or  delayed  by  any  judicial  interference  with 
tliem,  but  the  governor  may  suspend  the  col- 
lection not  longer  tlian  the  next  meeting  of 
the  general  assembly." 

N.  J.  A  T.  A.  Hammond,  for  platntifEs  in 
error.  C.  D.  Hill,  Mayaon  <&  Hill,  and  W. 
8.  Thomson,  tor  defendant  in  error. 

Simmons,  J.  1.  Under  the  facts  reported 
In  this  case  the  trial  judge  did  not  err  in  the 
judgment  complained  of.  We  have  no  doubt, 
ander  tlie  law  and  facts  of  this  case,  of  the 
Authority  of  the  comptroller  general  to  issue 
these  tax  executions.  It  is  conceded  that 
Wilson,  the  defaulting  tax  collector,  bad  col- 
lected these  taxes,  and  had  failed  to  pay  them 
over  to  the  comptroller  general,  and  the  law 
is  plain  under  that  state  of  facts  that  the 
comptroller  general  has  the  right  to  issue  ex- 
ecutions against  him  and  his  securities. 

2.  Another  question  made  was  upon  the 
legality  of  the  appropriation  of  the  fund  in 
court  as  directed  by  the  comptroller  general. 
As  to  this  question  we  do  not  think  courts 
have  any  jurisdiction  to  hear  or  determine 
tbf*  same.  The  law  seems  to  place  matters 
of  this  sort  entirely  upon  the  comptroller 
genera],  and  does  not  allow  courts  to  super- 
vise or  control  his  judgment.  Whenever  a 
sheriff  has  money  in  his  hands  collected  from 
a  defaulting  tax  collector,  it  is  his  duty  to 
pay  it  over  lutiie  comptroller  general  at  once. 
There  is  no  lawful  autliority  for  any  person 
to  give  him  notice  to  hold  it  up  until  bis 
claim  to  the  fund  can  l>e  passed  upon  by  a 
court.  Code,  §§  U84, 912;  Goldsmith  v.  Kemp. 
58  6a.  106. 

3.  It  does  not  appear  in  this  record  whether 
Wilson,  the  collector,  received  these  taxes 
under  his  bond  for  1885  and  1886,  or  whether 
be  received  them  under  his  bond  fur  1887 
and  1888.  If  he  received  them  while  acting 
under  the  first  bond,  we  see  no  reason  why 
the  securities  on  that  bond  would  not  be  lia- 
ble for  the  amount  received  while  he  was 
acting  under  tliat  bond.  If,  however,  he  re- 
ceived them  after  his  re-election,  in  the  years 
1887,  1888,  and  after  he  had  given  a  new 
bond  and  security  for  these  years,  it  seems 
to  us  that  the  security  on  the  first  bond  ought 
not  to  l>e  held  liable  therefor,  and  it  is  possi- 
ble that  if  this  state  of  facts  be  made  to  ap- 
pear to  the  comptroller  general  he  might  re- 
lieve the  first  securities.  If  he  should  not 
have  power  or  authority  to  do  this,  an  appeal 
could  be  made  to  the  legislature,  which  would 
doubtless  alTurd  appropriate  relief.  Judg- 
ment afllrmed. 


(83  Oiu  SB) 

OOTHBAN  et  al, «.  Western  Union  Tel.  Co. 
(.Supreme  Cou/rt  of  Oeoryia.    May  18.  1889.) 

TauiORAPR  Companies  —  Damaobs  — Contbaotb — 
Pdbuo  Pouct. 
Contracts  for  fictitious  or  option  "futures, "  made 
In  Georgia,  being  illegal,  whether  between  princi- 

Kl  and  principal,  or  broker  and  principal,  where 
th  parties  are  in  complicity  touching  the  unlaw- 
ful purpose,  such  contracts,  or  the  loss  or  gain  re- 
tulUng  from  them,  cannot  be  invoked  t«  measure 


the  damages  sustained  by  the  sender  of  a  telegram 
in  oonsequenoe  of  a  mistake  made  by  the  company 
In  transmitting  the  message.  If  Telegraph  Co.  v. 
Blaaoliard,  68  Qa.  299,  is  to  be  regarded  as  Involv- 
ing a  Qeoreia  contract  respecting  transactions  in 
"futares, "  tt  stands  overruled  In  principle  by  Bank 
V.  Cunningham,  76  Qa.  866. 
(Syllalmt  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
Maddox,  Judge. 
The  o£Bcial  report  is  as  follows: 
"Cothran  &  Ck>.  sued  the  Western  Union 
Telegraph  Company  in  a  magistrate's  court 
for  damages.    The  damage  was  alleged  to 
have  been  sustained  by  the  omission,  by  the 
carelessness  of    defendant's  agent,  of   the 
word  '  sell '  from  the  following  telegram: 
"•  Check.       Rome.  Ga.,  10  Mch.,  1887. 
"•6  P.M.    80  Paid  mch. 
•••(8)    To  8.  H.  Phelan.  Attanta,  Ga.: 
Close  hundred  barrels  May  pork.    Continue 
instructions  remainder.     Sell  fifty  bugs  June 
cofTee  all  to  day's  close.     Close  four  tliousand 
bushels  short  May  wheat,  it  reaches  eighty- 
two  three-quarters  or  eighty. 

"«C.  H.  CoTitRAN  &  Co.' 
"The  case  was  taken  by  appeal  to  the  su- 
perior court.  On  the  trial  there  the  plain- 
tiffs intrudnced  the  original  telegram,  copied 
above.  Also  Jas.  Cothran,  one  of  the  plain- 
tiffs, who  testified,  in  substance,  as  follows: 
The  telegram  was  given  by  him  to  an  opera- 
tor of  defendant  on  the  day  it  bears  date,  for 
transmission  to  Phelan,  but  was  not  proper- 
ly sent.  Plaintiffs  were  damaged  in  this 
way:  On  March  4, 1887,  they  sold  fifty  bags 
of  coffee  at  12}  cents  per  pound,  and  on 
March  10,  1887,  it  had  advanced  to  .1295,  so 
they  wished  to  sell  fifty  bags  more,  and  sent 
the  telegram.  The  defendant  omitted  the 
word  '  sell,'  and  the  word  '  close '  included 
the  coffee  al&o,  so  that,  instead  of  having  fif- 
ty bags  of  coffee  sold,  fifty  bags  were  closed 
out.  The  actual  loss  on  the  coffee  by  this 
transaction  was  4(32.50,  besides  $10  paid  for 
commissions,  and  37  cents  for  the  telegram, 
and  all  this  loss  occurred  because  ot  the  error 
In  sending  the  telegram.  •  •  •  Defend- 
ant moved  for  a  nonsuit,  on  the  ground  that 
the  basis  of  the  suit  is  a  contract  dealing  in 
futures;  that  there  was  no  property  in  hand, 
and  it  was  to  be  settled  by  paying  the  differ- 
ence when  the  day  of  judgment  arrived;  in- 
sisting that  it  is  a  gaming  contract,  and  that, 
under  the  law,  there  can  \m  no  recovery. 
The  motion  was  sustained,  and  the  plaintiffs 
excepted,  and  say  the  court  erred  (1)  because 
plaintiffs  had  shown  a  case  of  negligence  on 
the  part  of  defendant,  which  would  have  en- 
titled them  to  recover  had  the  case  been 
submitted  to  a  jury;  (2)  because  the  loss  by 
the  transactions  of  plaintiffs  with  Phelan  was 
only  a  way  of  arriving  at  the  measure  of 
damages  accruing  to  plaintiffs  by  the  negli- 
gence of  defendant;  (8)  because  the  question 
as  to  whether  the  transaction  between  plain- 
tiffs and  Phelan  was  a  dealing  in  '  futures  * 
cannot  affect  the  liability  of  d^endant  to  re- 
spond for  its  negligence." 
Plaintiffs  bring  error. 
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C.  Rowell,  for  plaintiffs  In  error.  Bigby 
Jt  Dorsey,  for  defendant  in  error. 

Blecklet,  C.  J.  The  facts  in  detail  will 
be  found  in  the  official  report.  It  is  quite 
apparent  from  tlie  face  of  the  diapatcli,  and 
from  the  evidence  on  the  trial,  tiiat  the  trans- 
action contemplated  by  the  senders  of  the 
dispatch  was  a  dealing  in  "futures."  The 
court  below,  so  construing  the  evidence, 
granted  a  nonsuit,  and  we  are  called  upon  to 
say  whether  that  disposition  of  the  case  was 
correct.  We  think  it  was.  It  may  be  that, 
on  account  of  the  error  in  transmitting  the 
dispatch,  the  plaintiffs  would  be  entitled  to 
recover  what  they  paid  for  the  transmission, 
— that  is,  the  compensation  the  company  re- 
ceived for  the  telegram;  but  there  is  no  indi- 
cation in  the  record  that  the  court  below  was 
called  upon  to  decide  this  narrow  question. 
On  the  contrary,  the  whole  tenor  of  the  rec- 
ord is  to  the  effect  that  the  plaintiffs  claimed 
their  full  damages,  and  sought  to  measure 
the  same  by  the  market  changes;  thus  resort- 
ing to  the  ilnctuations  in  "futures"  in  order 
to  arrive  at  the  amount  of  their  recovery. 
We  think  this  standard  cannot  be  invoked, 
for  the  reason  that  contracts  relating  to  "fut- 
ures" are  illegal,  and  we  see  not  how  an  ille- 
gal contract  can  be  called  in  to  measure  the 
damages  sustained  by  reason  of  the  breach  of 
a  legal  contract.  It  is  true  that  according  to 
Telegraph  Co.  v.  Blanchard,  68  Ga.  299,  a  re- 
covery in  this  case  might  be  had.  But  that 
decision  was  made  at  a  time  when  contracts 
between  brokers  and  their  principals  were 
considered  obligatory,  notwithstanding  the 
vitiating  element  of  speculation  in  "fut- 
ures;" but  since  the  case  of  Bank  v.  Cun- 
ningham. 75  Ga.  366,  the  principle  of  the 
former  case  has  stood  virtually  overruled. 
Besides,  the  question  in  68  Ga.  related  to  a 
broker  in  the  state  of  Kew  York,  whereas 
the  broker  in  the  present  case  was  located  in 
this  state.  His  contract  with  his  principals 
was  a  Georgia  contract.  We  think  the  court 
did  not  err  in  granting  a  nonsuit.  Melchert 
V.  Telegraph  Co..  11  Fed.  Bep.  193,  and  notes. 
Judgment  affirmed. 
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(Supreme  Court  of  Oeorgia.    July  8, 1888 
Limitation  o*  Aotionb— Computation. 

Under  a  statute  which  declares  that  all  actions 
npon  promissory  notes,  bills  of  exchange,  or  simple 
eontraots  shall  be  brought  within  six  years  after 
the  same  become  due  and  payable,  the  creditor,  as 
a  general  mle,  has  six  years,  exclusive  of  the  day 
ofmaturity,  to  bring  the  action.  Henoe  a  promis- 
•ory  note  made  payable  generally  on  or  before  the 
16tD  of  October,  1880,  is  not  barred  on  the  ISth  of 
October,  1886,  but  an  action  brought  on  tha  Utter 
day  is  in  time. 

(SyllabtM  bu  the  Court) 

Error  from  superior  court.  Ware  coanty; 
Atkinsoii,  Judge. 

/.  S.  WilliaiM  and  O.  J.  Holton  tt  Son, 
for  plaintiff  In  error.  /.  L.  Sweat,  8.  W. 
Hitch,  W.  A.  Wilson  and  B.  H.  Meyer$,  for 
defendant  in  error. 


Bleckley,  C.  J.  By  statute  the  filing  of 
the  declaration  in  the  clerk's  office  is  the 
commencement  of  action.  The  declaration 
was  filed  October  15,  1886.  The  promise  in 
the  note  declared  upon  was  to  pay  on  or  be. 
fore  the  15th  of  October,  1880.  The  instru- 
ment was  an  ordinary  promissory  note,  pay- 
able generally;  not  at  bank  or  any  other  spec- 
ified place.  The  action  was  complaint,  tlie 
declaration  being  in  the  ordinary  short  form 
provided  for  by  statute.  There  was  no  aver- 
ment of  demand  for  payment  on  the  date  the 
note  became  due,  nor  was  there  any  evidence 
of  such  demand  submitted  to  the  jury.  The 
statute  of  limitations  being  pleaded,  the 
court  instructed  the  jury,  in  effect,  that  the 
action  was  barred;  aud,  adhering  to  his  opin- 
ion on  this  point,  the  presiding  judge  refused 
to  grant  a  new  trial.  The  sole  question  is 
whether  he  misconstrued  or  misapplied  sec- 
tion 2917  of  tiie  Code,  wliich  reads  as  follows : 
"All  actions  npon  promissory  notes,  bills  of 
exchange,  or  other  simple  contracts  in  writ- 
ing, shall  be  brought  within  six  years  after 
the  same  become  due  and  payable."  The 
note  in  this  case  having  become  due  and  pay- 
able on  the  15th  of  October,  1880,  the  pre- 
cise question,  reduced  to  its  lowest  terms,  is 
whether  the  phrase  "within  six  years  after 
the  same  become  due  and  payable"  is  to  be 
construed  as  inclusive  or  exclusive  of  that 
day.  We  think  there  can  be  no  doubt  that 
the  legislature  intended  to  give  six  full  years 
during  which  the  action  might  be  brought. 
Could  it,  without  demand  for  payment  and 
refusal,  have  been  brought  on  the  day  the 
note  became  due?  We  think  not;  at  least 
not  within  business  hours;  and  surely  the 
statute  would  npt  begin  to  run  after  such 
hours  until  the  next  day.  "There  is  strong 
reason  for  holding  that  a  party  bound  to  pay 
has  the  whole  of  the  day  of  maturity;  and 
that,  without  demand  and  refusal,  an  action 
cannot  be  maintained  unless  it  is  brought 
after  sunset,  or  perhaps  after  business  hours, 
on  that  day."  2  Pars.  Notes  &  B.  460,  461. 
"We  should  consider  the  correct  rule  to  be 
that,  where  the  note  is  payable  generally,  it 
is  not  dishonored  until  the  close  of  the  day, 
and,  when  payable  at  a  bank,  not  until  the 
close  of  bank  hours."  1  Pars.  Notes  &  B. 
417.  "In  the  case  of  ordinary  contracts,  to 
be  performed  upon  a  certain  day,  they  are 
really  solvable  within  that  day;  and,  as  the 
promisor  has  the  whole  of  the  day  for  their 
performance,  suit  cannot  be  commenced  un- 
til that  day  has  passed .  But  when  the  m  aker 
of  a  note,  or  the  drawer  or  acceptor  of  a  bill, 
makes  it  payable  on  a  day  certain,  his  con- 
tract is  to  pay  it  on  demand  on  any  part  of 
that  day,  if  made  within  reasonable  hours. 
The  protest  must  be  made  on  that  day,  which 
presupposes  a  default  already  made;  and, 
whether  it  be  the  last  diqr  of  grace,  or  the  day 
of  maturity,  when  there  is  no  grace,  it  is  clear, 
upon  principle,  that,  as  soon  as  payment  is 
refused,  the  action  may  be  commenced.  We 
are  not  aware  of  any  decision  which  deter- 
mines that  the  maker  may  be  sued  on  the  day 
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ot  maturity,  if  the  note  is  payable  without 
grace,  though  the  afflrmative  opinion  has 
been  expressed ;  but,  if  payment  baa  been  de- 
manded and  refused,  we  should  say  that  the 
action  would  lie,  for  the  contract  to  pay  on  de- 
mand within  reasonable  tiours  is  then  broken, 
and,  in  the  language  of  Parsons,  <  Ire  has  de- 
clared he  will  not  pay,  and  can  want  further 
delay  only  to  arrange  the  means  of  avoiding 
payment.' "  2  Daniel,  Neg.  Inst  §§  1208, 
1^.  "An  action  should  not,  however,  be 
begun  on  a  bill  or  note  on  the  day  on  which 
it  is  made  payable,  although  it  has  been  held 
that,  after  an  express  refusal,  suit  may  be  at 
once  begun  on  that  day.  •  *  •  The  day 
of  maturity  is  also  to  be  excluded  in  reckon- 
ing the  period  for  the  running  of  the  statute 
at  limitalions  on  a  bill  or  note."  3  liand. 
Com.  Paper,  §  1087.  "The  day  of  payment 
Is  included  as  the  last  of  the  currency  of  the 
note  or  bill,  so  that  a  suit  begun  on  that  day 
is  premature.  For  the  same  reason  the  stat- 
ute of  limitations  does  not  begi  n  to  run  until 
the  day  after  the  day  of  payment."  2  Amer. 
&  Eng.  Cyclop.  Law,  396.  In  Taylor  v. 
Jacoby,  2  Pa.  St.  495,  it  was  ruled  that  an  ac- 
tion on  a  promissory  note,  payable  one  day 
after  date,  cannot  be  maintained  until  the  day 
after  the  day  of  payment,  and  that  the  maker 
was  entitled  to  the  whole  of  the  last  day  to 
make  payment.  To  the  same  effect,  appar- 
ently, as  to  the  first  of  these  propositions,  is 
the  case  of  Raefle  v.  Moore,  58  Oa.  94.  In 
Menges  v.  Prick,  73  Pa.  St.  137,  the  statute 
provided  that  actions  of  account  should  be 
commenced  "within  ^ix  years  next  after  the 
cause  of  such  actions,  and  not  after."  The 
last  item  of  an  account  was  dated  October  6, 
1862.  An  action  thereon  was  commenced 
October  6,  1868,  and  it  was  held  that  the  ac- 
tion was  not  barred.  In  Blackman  y.  Near- 
ing,  43  Conn.  56.  it  was  decided  that  in  com- 
puting the  time  of  the  limitation  of  an  action 
on  a  promissory  note,  the  day  on  which  it 
matures  is  to  be  excluded.  And  in  Michigan, 
in  a  learned  imd  well-considered  opinion  by 
Judge  GooLET,  it  wiis  held  that,  even  upon 
a  Judgment,  an  action  was  well  brought  if 
within  10  years  from  the  date  of  its  rendition, 
the  day  of  its  date  being  excluded.  Warren 
V.  Slade,  23  Mich.  1.  Possibly  this  last  de- 
cision could  not  be  followed  in  Georgia,  since 
in  Barrett  t.  Devine,  6U  Ga.  632,  and  in  Rail- 
road Co.  V.  Carson,  70  Ga.  388,  it  was  held 
that,  where  judgment  in  the  first  case,  ver- 
dict in  the  second,  was  rendered  on  the  12tb 
day  of  the  month,  the  three  months  for  brings 
ing  certiorari  tbereoa  had  expired  before  the 
12th  day  of  the  third  month  thereafter.  We 
do  not  consider  these  two  Oeorgia  cases  as 
applicable  to  the  question  now  before  us,  for 
the  reason  that  eertiorart  can  be  brought 
upon  a  judgment  or  verdict  upon  the  same 
day  of  its  rendition;  whereas  we  think  that, 
in  the  absence  of  an  express  demand  and  re- 
fund, no  action  can  be  brought  upon  an  or- 
dinary promissory  note  until  the  day  after  its 
maturity.  We  will  add,  also,  that  it  is  doubt- 
fal  whether  the  rule  for  computing  time  for 


the  bringing  of  oertiorart.  Invested,  though 
not  distinctly  expressed,  in  Jones  v.  Smith, 
28  Ga.  41,  would  not,  if  correctly  understood 
and  applied  in  computing  months,  be  conso- 
nant to  the  one  laid  down  in  the  Code,  S  4. 
par.  8,  for  computing  days,  which  is  tnat 
only  the  first  or  the  last  day  shall  be  counted, 
not  both  days.  In  English  v.  Ozburn,  59  Ga. 
392,  it  was  held  that  in  computing  the  three- 
months  time  for  serving  a  rule  niai  to  fore- 
close a  mortgage  the  day  of  service  was  to  be 
included.  That  case  is  also  distinguishable 
from  the  one  now  before  us,  because  the  ob- 
ject of  service  is  to  enable  the  party  to  make 
preparation  for  trial,  and  there  is  no  obstacle 
to  beginning  such  preparation  on  the  day  of 
service.  It  may  be  said,  too,  that  the  rule  of 
the  Code  for  counting  days,  though  invoked, 
was  perhaps  not  very  successfully  applied, 
since  in  computingthetime  allowed  for  prep- 
aration both  the  first  and  the  last  were  ap- 
parently included;  neither  of  them  excluded. 
Our  conclusion  is  that  the  action  was  brought 
in  time;  that  it  was  not  barred  by  the  statute 
of  limitations;  and  that  the  court  erred  In 
charging  the  jury,  and  in  not  granting  a  new 
trial.  In  Favors  v.  Johnson,  79  Ga.  553,  4 
S.  E.  Bep.  925,  which  was  the  foreclosure  of 
a  landlord's  lien,  there  was  a  demand  for  pay- 
ment on  the  day  of  maturity,  but  whether 
the  proceeding  to  foreclose  was  rightly  cout- 
menced  on  that  day,  after  payment  was  re- 
fused, was  not  decided,  the  question  not  be- 
ing made.    Judgment  reversed. 


(8S  Ga.  iW 

Dawson  e.  Oablamd. 

(Supreme  Court  of  Oeorgia.    Jnly  8, 18801) 
RaiiT— Distress— JcHtSDionoN. 

Where,  to  a  general  distress  warrant  for  rent, 
the  tenant  flies  a  oounter-affldavit  wltb  the  levying 
ofBcer,  the  papers  sboald  be  returned  for  trial  in  the 
issue  to  the  court  having  jorisdiotton  in  the  county 
of  the  tenant's  residence;  and,  if  the  retam  u 
made,  not  to  that  court  but  to  another,  and  after 
jndnnent  of  dismissaLin  the  primary  court  an  ap- 
peal be  taken  to  the  superior  oonrt,  the  disoretion 
of  the  latter  court  in  allowInK  the  case  withdrawn 
and  the  papers  to  be  returns  to  the  proper  court 
in  the  county  of  the  defendant's  residence,  will 
not  be  controlled.  Such  a  disposition  of  the  case 
is  equivalent  to  dismissing  it  finally  from  the  oonit 
having  no  jurisdiction,  and  granting  leave  to  the 
landlord  to  return  the  papers  to  the  ooort  wlil^ 
has  jurlsdiotion. 

ISl/lla^nu  by  the  Court.) 

Error  from  superior  court,  Hacon  oonnty; 
FoBT.  Judge. 

John  W.  Haygood  and  3.  A.  Hawkins,  for 
plaintift  in  error.  F.  T  Snead  and  /.  A. 
HutU,  tor  defendant  in  error. 

Blecklet,  0.  J.  A  general  distress  war- 
rant for  rent  was  issued  by  the  county  judge 
of  Macon  county  in  favor  of  a  landlocd 
against  his  tenant.  The  affidavit  upon  which 
it  was  liased  disclosed  no  jurisdictional  fact; 
neither  the  residence  of  the  defendant  In  tlie 
county,  nor  the  location  there  of  any  of  hia 
property.  On  its  face  the  warrant  was  made 
returnable  to  the  county  court  of  Macon 
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coan^.  After  Ivrj  by  the  sberlfl  apon  cer- 
tain personal  property,  the  tenant  Bled  an  af- 
fidavit denying  that  the  rent  claimed  was 
due,  or  that  the  relation  of  landlord  and  ten- 
ant existed  at  the  time  of  suing  out  the  war- 
rant, and  setting  ap  that  be  was  in  posses- 
sion of  the  premises  as  a  purchaser.  The 
proceedings '  being  returned  to  the  county 
court,  that  court,  upon  motion  of  the  tenant, 
ordered  that  the  distress  warrant  be  dismissed 
for  insufficiency  of  the  affidavit  and  bond,  at 
the  same  time  denying  a  motion  made  to 
amend  tlie  affidavit.  The  landlord  appealed 
to  the  superior  court;  and  when  the  case 
came  up  for  trial  in  that  court  the  tenant 
moved  to  dismiss  the  warrant  for  want  of  ju- 
ziiidiction.  demurring  orally  both  to  the  affida- 
vit and  the  warrant.  Pending  this  motion, 
the  landlord  moved  to  transfer  the  cause  to 
Upson  superior  court,  and  submitted  proof 
that  the  tenant  resided,  when  the  proceeding 
commenced,  in  Upson  county,  which  fact  was 
not  denied.  Thereupon  the  court  overruled 
tbe  motion  to  dismiss,  and  granted  the  mo- 
tion  to  transfer,  the  order  of  transfer  recit- 
ing that  the  court  passing  it  bad  no  jurisdic- 
tion to  try  the  case  on  account  of  the  tenant's 
non-tesldenca  Both  these  rulings  were  ex- 
cepted to.  Precisely  what  is  meant  by  dis- 
missing a  distress  warrant  admits  of  doubt. 
Had  tbe  motion  been  to  dismiss  the  levy,  or 
to  quash  or  set  aside  the  distress  warrant,  the 
meaning  would  have  been  clear  enough.  In- 
asmucli  as  the  case  was  brought  to  the  supe- 
rior court  by  appeal  and  not  by  oertiorari,  it 
Is  questionable  whether  the  superior  court 
had  any  possession  of  tlie  matter;  the  judg- 
ment of  the  county  court  appealed  from  in- 
volving no  question  of  fact,  but  questions  of 
law  only.  Small  v.  Sparks,  69  Ga.  745;  Bog- 
ers  V.  Bennett.  78  Ga.  707,  3  S.  E.  Bep.  660. 
But  this  question  was  not  made.  The  action 
of  the  court  was  based  on  tbe  non-'residenoe 
of  the  tenant,  whicli  fact  was  proved  by  tes- 
timony on  one  hand,  and  not  disputed  on  tbe 
other.  Tbe  tenant  declined  to  waive  tbe  ob- 
jection to  the  jurisdiction,  and  it  devolved 
upon  the  court  to  get  rid  of  the  case  in  some 
way.  The  method  taken  was  equivalent  to 
granting  permission  to  the  landlord  to  with- 
draw tbe  papers  for  return  to  the  court  of  bis 
choice  in  Upson  county.  They  sliould  have 
been  returned  originally  to  the  proper  court 
of  that  county,  and  doubtless  would  have 
been  so  returned  had  the  fact  of  residence 
appeared  in  the  landlord's  affidavit,  as  it 
should  have  done.  Tbe  result  of  transferring 
tbe  case  will  simply  be  to  do  now  what  should 
bave  been  done  at  first,  and  will  work  no 
prejudice  to  the  tenant,  since  all  the  costs  of 
proceeding  in  the  Macon  courts  will  fall  upon 
tbe  landlord,  and  any  resislance  to  the  legal- 
ity of  the  warrant  can  be  made  in  the  court 
of  Upson  county,  which  could  bave  been 
made  bad  tbe  case  never  been  seen  or  heard 
of  by  any  other  court.  In  Tharpe  v.  Foster, 
52  Ga.  79,  which  was  the  case  of  a  laborer's 
lien,  the  court  ordered  the  execution  to  be  set 
aside  for  defect  of  jurisdiction  in  Bibb  coun- 


ty, the  defendant  residing  in  Morgan  county; 
but  no  motion  to  withdraw  the  papers  or 
transfer  the  case  was  made.  On  the  con- 
trary, a  trial  was  had  by  consent  of  parties 
on  an  agreed  statement  of  facts.  Moreover, 
in  that  case  the  question  of  jurisdiction  was 
directly  made  in  the  counter-affidavit  which 
brought  the  controversy  into  court.  In  Bry- 
ant V.  Mercier,  ante,  166,  (March  18,  1889.) 
the  distress  warrant  was  transferred  from 
the  county  court  of  one  county  to  that  of 
another;  and  the  case  falling  under  the  act  of 
October  5, 1887,  and  the  proper  amendments 
being  made  to  the  affidavit  under  that  act, 
with  leave  of  the  court  having  the  rightful 
jurisdiction  on  appeal,  this  court  held  that 
all  defects,  both  of  issuing  and  returning  the 
proceedings,  were  healed.  The  act  referred 
to,  being  confined  in  its  operation  to  cases 
arising  after  its  passage,  will  not  apply  to 
the  proceedings  now  before  us,  for  they  were 
commenced  before  its  passage;  and  it  may 
be  that  when  the  case  comes  up  for  hearing 
in  Upson  county,  the  affidavit  will  prove  so 
defective  that  the  landlord  can  take  nothing 
under  it;  but  this  we  leave  to  be  decided  by 
the  court  having  jurisdiction  of  the  matter. 
We  think  the  order  granted  was  equivalent 
to  a  final  dismissal  from  the  court  of  Macon 
county,  with  the  addition  of  leave  to  return 
the  case  to  the  proper  court  of  Upson  county. 
If  this  leave  bad  been  denied,  we  should  not 
bave  reversed  the  judgment.  We  think  it 
was  discretionary  to  grant  it  or  not;  and  what 
we  rule  is  that  there  was  no  abuse  of  discre- 
tion, although  the  landlord,  who  ought  to 
have  disclosed  in  his  affldavit  tbe  residence 
of  tbe  tenant,  but  failed  to  do  so,  had  no  ab- 
solute right  to  the  favor  which  tbe  court 
granted.    Judgment  affirmed. 


(83  Oa.  233) 


Hkndkbson  e.  Fox. 


(Suprems  Court  <if  Oeorgku   July  8, 1880.) 

SL^IOIBB  —  PLB  ASIKO  —  JCSTIFIOATION— ILUJO*— 
JCBT— GRAIXBNaBS. 

1.  Constmed  altogether,  the  oharse  of  the  oourt 
In  this  oaae  did  not  enoroaoh  upon  toe  provinoe  of 
the  jury. 

2.  A  plea  of  justifioation  to  a  declaration  oontain- 
lug  several  coimts,  each  laying  actionable  words, 
goes  to  the  whole  deelaraUon,  unless  the  plea  is 
restricted  in  its  terms  to  certain  parts  or  certain 
counts,  and  such  plea  waives  the  general  issue. 

8.  A  plea  treated  as  one  of  jnstifloation  by  both 
parties  and  by  the  oonrt  throughout  the  trial  is  to 
De  so  tiested  after  verdict,  though  it  may  be  de- 
fective. Such  a  plea,  in  an  action  of  slander,  re- 
affirms the  charge  or  charges  justified,  and  avers 
the  truth  of  the  words  spoken.  If  the  words  im- 
pnte  a  crime  punishable  by  law,  and  are  not  in  the 
nature  of  privileged  oommnnicatlons,  the  filing  of 
a  plea  of  justification  may  be  attended  with  one 
of  three  results:  (1)  If  wholly  nnwarranted,  the 
jury  may  treat  it  as  an  aggravation ;  (2)  if  proved 
true,  It  defeats  the  action;  (8)  if  not  proved  true, 
the  evidence  given  under  it  qay  mitigate  the  dam- 
ages. 

4.  No  amount  of  evidence  going  to  negative 
malice  will  wholly  defeat  the  action  under  a  plea 
of  justification,  the  words  being  actionable  per  88, 
ana  not  privileged.  Nothing  short  of  proving  the 
plea  will  BufSce. 

ft.  Nothing  material  was  done  or  omitted  to  Uie 
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prejudice  of  tbe  plaintiff  In  error,  by  the  charge  of 
the  court,  or  tn  refusing  to  charge  as  requested. 

6.  It  Is  not  the  duty  of  the  court  to  instruct  the 
iurv  in  an  ordinary  action  at  law  for  a  tort,  though 
Mtb  justification  and  set-off  be  pleaded,  that  they 
may  return  a  apecial  verdict 

7.  Causes  of  challenge  to  a  juror  propter  de- 
fectum must  be  discovered  and  urged  before  ver- 
oict,  and  improper  language  or  conduct  attributed 
to  a  juror  proved  by  one  witness  only,  and  denied 
on  oath  by  the  juror,  is  not  cause  for  a  new  trial. 

8.  The  verdfct  being  a  second  one,  for  the  same 
amount  of  damages,  the  supreme  court  cannot 
pronounce,  under  the  evidence  in  the  record,  that 
It  was  excessive  or  not  warranted  by  the  evidence 
and  the  law,  the  judge  below  being  satisfied  there- 
with. Though  It  seems  a  harsh  verdict,  it  is  not 
niegaL 

{SyUcOma  by  the  Court.) 

Error  from  dtj  court  of  Savannah;  Har- 
den, Judge. 

R.  R.  Richards  and  Gerard  &  Meldrim, 
for  plaintiff  in  error.  Denmark  &  Adams, 
for  defendant  in  error. 

Bleckley,  C.  J.  This  is  the  second  ap- 
pearance of  the  same  case,  tbe  first  being  in 
80  Ga.  — ,  6  S.  E.  Rep.  164.  At  successive 
trials ^two  verdicts,  each  for  Sl,500  damages, 
■were  'found  for  Fox,  the  plaintiff  below. 
From  the  first  a  new  trial  was  granted  by 
this  court  for  error  in  instructions  to  the 
jury.  A  second  new  trial  was  applied  for  by 
Henderson,  and  to  the  refusal  of  that  appli- 
cation the  present  writ  of  error  was  brouglit. 
The  declaration  was  in  three  counts.  The 
first  charged  the  speaking  on  the  1st  of 
March,  1886,  of  these  slanderous  words: 
"He  is  a  thief,  and  ought  to  be  in  the  peni- 
tentiary." The  second  charged  the  speaking 
on  tbe  22d  of  December«  1886,  of  these 
slanderous  words:  "That  damn  scoundrel. 
Fox,  he  is  going  to  run.  He  ought  to  be  in 
tbe  penitentiary.  If  I  had  taken  the  advice 
of  my  friends,  he  would  be  there,  instead  of 
running  for  coroner."  The  third  charged 
the  speaking  on  the  5th  of  January,  1887,  of 
these  slanderous  words:  "He  is  a  damn  thief. 
He  ought  to  be  in  tbe  penitentiary."  The 
defendant  Henderson  pleaded  (1)  the  general 
issue;  (2)  justification;  (3  and  4)  set-off, — 
one  of  the  pleas  of  set-off  alleging  slander, 
and  the  other  assault  and  battery.  The  plea 
of  justification  consisted,  first,. of  a  long  enu- 
meration of  particular  facts  relating  to  cer- 
tain copartnership  transactions  between  the 
parties,  and  to  certain  acts  of  Fox  with  ref- 
erence to  the  partnership  assets;  false  entries 
in  the  books;  omissions  to  make  entries,  etc., 
— tbe  plea  concluding  as  follows:  "And  this 
defendant  says  that  the  words  charged 
against  him  were  only  spoken  in  reference  to 
hu  business  matters  between  them  as  part- 
ners. He  admits  that  he  said  the  plaintiff 
was  a  thief,  and  ought  to  have  been  in  the 
penitentiary,  but  denies  that  they  were 
uttered  falsely  or  maliciously;  and  that  what- 
ever be  may  have  spoken  at  any  time  was 
without  malice,  and  under  an  honest  belief 
that  he  Iiad  been  wronged  by  the  plaintiff; 
and  wherefore  tbe  defendant  says  that  he 
might  lawfully  bare  spoken  as  aforesaid,  for 


the  cause  aforesaid."  The  plea  was  not  re- 
stricted in  its  terms  to  any  one  count,  or  any 
one  part  of  the  declaration.  It  was  not  de- 
murred to.  At  the  trial  the  defendant  took 
the  opening  and  conclusion  as  to  the  wliole 
case,  and  the  record  indicates  that  the  plea 
was  considered  an  answer  to  the  whole  ac- 
tion. 

The  charge  of  the  court  is  complained  of 
in  the  motion  for  a  new  trial  as  expressinjBf 
or  intimating  an  opinion  on  the  evidence,  or 
touching  the  facts  in  controversy.  We  think 
it  amenable  to  no  such  criticism.  Taking 
tbe  whole  charge  together  as  found  in  the  rec« 
ord,  it  not  only  separates,  clearly  and  dis- 
tinctly, the  functions  of  the  jury  from  those 
of  the  court,  but  is  extremely  careful  not  to 
encroach  in  any  manner  upon  the  province 
of  the  jury.  In  this  respect  we  consider  it 
remarkably  free  from  any  ground  of  excep- 
tion whatever. 

Tbe  legal  doctrine  that  a  plea  of  justifica- 
tion, going  to  the  whole  case,  waives  the 
plea  of  the  general  issue,  is  now  well  estab- 
lished as  the  rule  in  Georgia  under  tbe  Code. 
Eigdon  V.  Jordan,  7  S.  E.  Rep.  857,  Parker 
v.  Lanier,  8  S.  E.  Rep.  57. 

However  loose  and  informal  the  plea  of 
justification  may  be,  when  it  is  not  demurred 
to,  but  is  considered  by  the  parties  and  the 
court  as  a  sufficient  plea  of  that  character, 
and  a  trial  is  had  under  it,  defects  in  it  are 
not  to  be  scrutinized  after  the  trial  is  over. 
Indeed,  it  has  been  held  that,  where  the  par- 
ties treat  it  as  sufficient,  the  trial  court 
should  do  so  likewise.  Bryan  t.  Gurr,  27 
Ga.378. 

The  necessary  legal  effect  of  every  strict 
plea  of  justification  in  actions  of  slander  not 
involving  privileged  communications  is  to 
reaffirm  the  charge  or  charges  justified,  and 
aver  the  truth  of  the  words  spoken,  if  they 
impute  a  crime  punishable  by  law.  Such 
reaffirmation  may  or  may  not  be  an  aggra- 
vation of  the  original  slander.  Whether  it 
is  so  or  not  is  to  be  determined  by  the  jury. 
Where  the  plea  is  filed  in  good  faith,  and 
under  an  honest  expectation  of  being  able  to 
establish  the  alleged  justification,  the  jury 
should  consider  it  warranted,  and  add  noth- 
ing to  the  damages  on  account  of  it,  although 
the  proof  should  fall  short  of  establishing  it. 
On  the  other  hand,  if  they  should  believe  it 
unwarranted  and  unfounded,  they  ought  to 
treat  it  as  an  aggravation,  and  as  cause  for 
augmenting  the  damages.  Unless  proved  to 
the  satisfaction  of  the  jury,  such  a  plea  can- 
not and  will  not  defeat  the  action ;  but  there 
may  be  evidence  under  it  which,  though  la- 
sutncient  to  establish  it,  may  disclose  facta 
and  circumstances  in  mitigation,  and  this 
may  be  considered  by  the  jury  to  reduce  in 
any  degree  they  deem  proper  tbe  amount  of 
damages  they  would  otherwise  have  found. 
Thus  a  plea  of  justification  may,  according 
to  the  evidence  introduced  under  it,  have  one 
of  three  effects  in  the  action.  (1)  The  plea 
being  established,  the  action  is  simply  de- 
feated ;  (2)  failure  to  establish  it,  connected 
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with  failure  to  show  any  reasonable  or  proper 
cause  for.flling  it,  may  aggravate  the  dam- 
ages; (3)  the  partial  or  imperfect  establish- 
ment of  it,  or  the  production  of  evidence 
strongly  tending  to  establish  it,  may  miti- 
gate the  damages.  While  only  one  of  these 
effects  can  be  realized  in  the  same  case,  there 
is  no  inconsistency  among  them  as  referable 
to  different  cases,  or  cases  of  different  classes, 
the  cliissiflcation  being  made  by  the  jury  ac- 
cording to  the  facts  of  the  case  on  trial.  The 
charge  of  tlie  court  complained  of,  construed 
In  the  ligl)t  of  the  whole  charge,  was  sub- 
stantially in  accordance  with  this  view  of 
the  law.  We  think  the  jury  could  not  have 
understood  it  as  constraining  them  to  treat 
the  plea  of  justification  as  an  aggravation, 
but  simply  as  authorizing  them  so  to  do  if 
they  thought  proper  under  the  evidence,  and 
certainly  the  charge  very  distinctly  announced 
that  the  facts  proved  under  tlie  plea  might  be 
looked  to  in  mitigation  of  the  damages,  al- 
though they  fall  short,  or  might  fall  short,  of 
establishing  full  justifloation.  Rightly  con- 
strued, although  some  criticism  may  be'  made 
on  isolated  passages,  the  charge,  we  think, 
conforms  substantially  to  the  case  of  Ban- 
sone  V.  Christian,  49  Oa.  491 

With  respect  to  defeating  the  action  wholly 
and  entirely  by  evidence  going  to  negative 
malice,  we  think  there  is  no  soundness  what- 
ever in  the  position,  as  applied  to  a  case  like 
this,  where  the  words  impute  a  crime,  and 
where  no  element  of  privileged  communica- 
tion is  involved.  We  think  all  the  cases  of 
any  authority  hold  that  such  words  must  be 
made  good  by  proving  their  truth,  or  else 
there  must  be  a  recovery  of  some  damages  in 
favor  of  the  plaintiff.  By  an  examination  of 
Lewis  V.  Chapman,  16  N.  Y  369,  and  of  Wil- 
son V.  Noonan,  35  Wis.  321,  cited  by  Mr. 
Freeman  in  his  notes  to  Terwilliger  v. 
Wands,  72  Amer.  Dec.  430,  it  will  be  found 
that  these  cases  have  in  them  nothing  to  the 
contrary  of  this  doctrine,  but  that  the  latter 
distinctly  recognizes  it,  and  the  former  does 
not  discuss  it. 

Looking  to  the  evidence,  the  charge  of  the 
court  as  given,  and  the  explanation  of  the 
same  by  the  judge  in  his  order  denying  a 
new  trial,  we  are  unable  to  hold  that  there 
was  any  material  error  in  declining  to  charge 
the  jury  as  requested,  in  addition  to  the 
charge  given.  It  seems  to  us  that  the  case 
was  fully  and  fairly  submitted  to  the  jury  on 
its  substantial  merits.  No  doubt  the  charge 
was  in  some  respects  imperfect,  and  no  doubt 
any  review  of  it  which  we  might  attempt 
would  be  imperfect  also,  for  what  earthly 
oourt  can  attain  perfection?  Bat  slight 
blemishes  in  the  work  of  a  court  are  not  to 
be  regarded  as  cause  for  a  new  trial,  and,  so 
for  as  we  can  discover,  nothing  material  was 
done  or  omitted  to  the  prejudice  of  the  plain- 
tiff in  error. 

We  know  of  no  law  applicable  to  Georgia 
practice  which  constrained  the  court  to  in- 
struct the  jury  that  they  might  find  a  special 
verdict  In  an  ordinary  action  at  law,  as  this 


was.  We  were  cited  to  no  precedent  on  the 
subject,  and,  had  the  instruction  been  given, 
we  should  have  had  more  difficulty  in  up- 
holding it  than  we  meet  in  sustainiag  the  re- 
fusal of  the  court  to  give  the  instruction. 
There  is  no  air  of  novelty  about  the  ruling 
which  the  court  made,  as  there  certainly 
would  have  been  if  a  reverse  holding  had 
taken  place. 

That  causes  of  challenge  to  jurors  propter 
d^eotum  must  be  discovered  and  urged  be- 
fore trial,  and  that  improper  language  or  con- 
duct attributed  to  a  juror,  proved  by  one  wit- 
ness only,  and  which  he  denies  on  oath.  Is  not 
cause  for  a  new  trial,  will  be  recognized  as 
law  by  most  of  the  enlightened  members  of 
the  legal  profession.  Those  not  prepared  for 
concurrence  in  the  common  opinion  will  be- 
come so  by  further  study. 

Touching  the  general  grounds  of  the  mo- 
tion for  a  new  trial,  and  the  special  ground 
that  the  damages  found  are  excessive,  we 
need  only  say  that  the  evidence  is  not  such 
as  to  warrant  our  interference;  this  being  a 
second  verdict,  and  the  trial  judge  being  sat- 
isfied to  let  it  stand.  We  consider  it  a  harsh 
verdict,  in  view  of  the  many  palliating  facts 
set  forth  in  the  evidence,  but  not  an  illegal 
one.  It  teaches  a  most  energetic  lesson  in 
favor  of  holding  one's  tongue,  and  it  is  well 
for  that  lesson  to  be  learned,  sooner  or  later, 
by  us  all.  We  are  not  without  sincere  sym- 
pathy for  this  aged  and  irascible  man,  but 
our  duty  is  best  performed  by  leaving  his 
case  to  stand  as  the  jury  and  the  presiding 
judge  have  settled  it.    Judgment  affirmed. 


Gbaob  «.  Mabtim. 
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(Supreme  Court  of  Georgia.    July  8, 1889.) 
Naw  Trial— MisooNDUOT  o*  Partibs— B»o*> 

MBNT. 

1.  A  verdict  will  not  be  set  aside  on  an  af&davit 
that  defendant  embraced  two  men  In  the  coart- 
room,  whom  the  affiant  believed  to  be  jurors, 
where  defendant  denied  that  they  were  Jurors. 

S.  Neither  will  it  be  set  aside  because  defencbaL 
after  the  dismissal  of  the  jury  for  the  term,  treatea 
two  of  the  jurors  with  soda-water,  they  being  un- 
well at  the  time. 

8.  Where  the  motion  to  set  aside  the  verdict  al- 
leged that  defendant  had  been  in  tlie  liabit  of  en- 
tertaining jnrors  during  the  terms  of  oonrL  the 
charge  was  too  general,  and  was  properly  diare- 
garded. 

4.  That  defendant  had  given  one  of  his  wit- 
nesses, who  bad  no  money,  a  dinner  before  he  was 
sworn  Is  no  ground  for  setting  aside  the  verdict. 

5.  Where  appellant  objects  generally  to  long  ex- 
tracts from  the  charge  of  the  judge,  as  inapplloa- 
ble  to  the  case,  and  does  not  specify  wliat  part  is 
erroneous,  the  judgment  will  not  be  set  aside  if 
any  part  of  the  extract  is  applicable. 

0.  A  verdict  in  ejectment  for  tlie  land  in  dispute, 
without  describing  it,  is  sufficient. 

7.  After  the  e^ence  on  motion  for  new  trial 
liad  been  dosed,  and  argument  heard,  it  was  in  the 
discretion  of  the  court  to  refuse  to  consider  an  af- 
fidavit handed  to  him  on  the  street. 

Error  from  superior  court,  Pulaski  county; 
KiBBKK,  Judge. 

IF.  L.  Grice,  for  plaintiff  in  error.  O,  C. 
Smith,  for  defendant  in  error. 
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SiifHONa,  J.  Martin  brought  an  action  of 
complaint  against  Grane  for  a  lot  of  land  in 
the  town  of  Hawkinsvilie.  The  jnry  re- 
turned a  verdict  for  the  plaintiff.  The  de- 
fendant moved  for  a  nevr  trial  on  various 
grounds,  which  motion  was  overruled,  and 
the  defendant  excepted. 

1.  There  was  no  error  in  overruling  the 
motion  on  the  first  and  second  grounds. 
There  was  sufficient  evidence  to  sustain  the 
verdict. 

2.  There  was  no  error  in  overmling  the 
third  ground,  because,  even  if  it  had  been 
sufficient  in  law  to  set  aside  the  verdict, 
there  was  no  evidence  to  sustain  it.  There 
was  only  one  affidavit  on  this  point,  and  that 
affidavit  fails  to  state  that  the  two  persons 
whom  Martin  is  alleged  to  have  embraced  in 
the  court-room  were  jurors.  Martin,  in  his 
affidavit,  denied  the  charge  made  against 
bim  in  the  third  ground,  and  his  positive  de- 
nial of  this  should  outweigh  the  mere  belief 
of  Grace  that  the  persons  were  jurors. 

3.  The  fourth  ground,  as  approved  by  the 
court,  alleges  that  Martin  treated  two  of  the 
jurors  who  tried  the  case  to  soda-water,  after 
they  had  been  discharged  for  the  term.  The 
court  did  right  to  overrule  this  ground  of  the 
motion,  especially  under  the  explanation 
given  of  the  act  by  Martin  and  the  two  ju- 
rors, wliich  was  that,  after  they  were  dis- 
charged for  the  term,  and  being  near  a  soda 
fountain,  the  two  jurors  complained  of  feel- 
ing sictc,  whereupon  Martin  advised  them  (o 
drinic  soda-water  and  acid  phosphate,  saying 
tiiat  be  thought  the  acid  would  t)eneflt  them. 
This  ground  contained  originally  the  follow- 
ing words,  to-wit:  "Said  treating  not  being 
casual,  but  part  of  a  regular  system  of  ca- 
ressing and  entertaining  traverse  jurors  dur- 
ing the  terms  of  the  court,  which  has  been 
practiced  by  the  said  Martin  for  years."  The 
court  struck  these  words  from  the  motion, 
and  refused  to  hear  evidence  to  sustain  the 
charge  contained  therein.  The  plaintiff  in 
error,  in  his  bill  of  exceptions,  assigned  er- 
ror upon  these  rulings.  We  do  not  think  the 
court  erred  in  stril^lng  thpse  words  from  the 
original  motion  and  in  refusing  to  hear  evi- 
dence to  sustain  them.  The  charge  con- 
tained therein  was  too  general.  They  re- 
ferred to  the  conduct  of  Martin  during  the 
terms  of  the  court  for  years  past,  and  proof 
of  the  charge,  if  made,  would  not  have  au- 
thorized the  court  to  set  aside  the  verdict  in 
this  case.  If  the  charge  had  been  that  dur- 
ing the  term  at  which  this  case  was  tried, 
and  before  the  case  was  tried,  it  was  the  reg- 
ular practice  of  Martin  to  treat  and  caress 
the  particular  panel  of  jurors  from  which 
the  jury  in  this  case  were  selected,  the  judge 
would  doubtless  have  entertained  the  motion; 
and,  if  the  fact  bad  been  proved  to  his  satis- 
faction, would  have  set  aside  the  verdict;  and 
this  court  would  have  approved  his  action. 
If  counsel  should  so  far  forget  the  dignity 
and  decency  of  his  profession  as  to  make  it  a 
habit  or  custom,  when  jurors  are  alK>ut  to 
try  cases  in  which  be  is  engaged  as  counsel. 


or  when  they  have  returned  a  verdict  In  his 
favor,  to  treat  the  Jury  or  jurors  to  spirits, 
soda-water,  or  anything  else,  the  trial  court 
should  not  only  set  aside  the  verdicts  ren- 
dered in  such  cases,  but  should  punish  the 
counsel  who  is  guilty  of  such  conduct.  If 
such  indecent  and  reprehensible  practices 
were  allowed  by  the  courts,  an  upright  law- 
yer, who  would  scorn  to  act  in  this  manner, 
could  not  compete  with  one  given  to  such 
practices.  We  do  not  know,  and  are  unwill- 
ing to  lielieve,  that  any  lawyer  in  this  state 
is  guilty  of  such  misconduct  but,  if  such  be 
true,  the  trial  court,  when  such  misconda<^ 
is  brought  to  its  attention  by  proper  allega- 
tions in  a  motion  for  new  trial,  should  take 
cognizance  of  it,  and,  if  proved,  the  verdict 
rendered  uuder  such  influence  should  be  set 
aside.  We  do  not  intend  to  Intimate  by 
these  remarks  that  there  is  anything  in  this 
record  showing  that  Mr.  Martin  is  guilty  of 
such  misconduct.  We  know  him  too  well  to 
believe  or  suspect  that  he  is.  Our  remarks 
are  Intended  to  refer  more  specially  to  future 
cases,  if  unfortunately  they  should  arise. 

4.  The  fifth  ground  complains  that  Mar- 
tin furnished  one  of  his  witnesses  a  dinner 
before  he  was  sworn.  We  see  nowror  in  the 
overruling  of  this  ground.  It  appears  from 
the  record  that  Maftin  had  this  witness  sum- 
moned in  his  behalf,  and  the  witness  t>eing 
without  money,  and  unable  to  obtain  his  din- 
ner otherwise,  Martin  gave  him  his  dinner. 
The  most  that  can  be  said  about  this  is  that 
it  is  a  fact  which  could  go  to  the  credit  of  the 
witness  before  the  jury. 

5.  The  sixth  and  seventh  grounds  contain 
long  extracts  from  the  charge  of  the  court, 
and  the  error  assigned  thereon  is  that  the 
charges  complained  of  were  inapplicable  to 
the  case.  We  have  read  these  extracts,  and 
think  that  at  least  some  of  the  principles  an- 
nounced therein  were  inapplicable.  It  is  the 
duty  of  counsel  for  the  plaintiff  in  error,  un- 
der the  practice  in  this  court,  where  he  sets 
out  in  his  motion  long  extracts,  and  excepts  to 
the  same,  to  specify  what  part  of  the  same  is 
erroneous  or  inapplicable.  Counsel  not  hav- 
ing done  this,  and  some  parts  of  the  extracts 
being  applicable  to  the  case,  we  hold  that  the 
court  did  not  err  in  refusing  a  new  trial  on 
these  grounds. 

6.  The  eighth  ground  complains  that  the 
verdict  is  too  indefinite  and  uncertain.  The 
verdict  seems  to  be  in  the  usual  form  of  ver> 
diets  in  ejectment.  It  is  for  the  land  in  dis- 
pute. The  land  in  dispute  was  fully  de- 
scribed in  the  declaration  by  metes  and 
bounds,  number  of  feet,  etc.  When  the 
writ  of  possession  is  issued  by  the  clerk,  it 
will  be  an  easy  matter  for  bim  to  read  the 
declaration  in  the  case,  and  copy  into  his 
writ  the  description  set  out  therein,  so  as  to 
make  the  writ  of  possession  certain  and  de&- 
nite. 

7.  The  ninth  ground  complains  that  the 
court  refused  to  entertain  an  affidavit  handed 
to  him  in  the  street  after  the  evidence  on  the 
motion  for  a  new  trial  bad  l>een  closed,  and 
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the  argument  heard.  This  was  a  matter 
within  the  discretion  of  the  court.  The  tes- 
timonj  in  the  case  must  be  closed  at  some 
time,  and  we  will  not  control  the  discretion 
of  the  trial  court  in  receiviiiK  it  or  rejecting 
it  after  the  trial  is  closed,  unless  that  discre- 
tion has  been  abused.  It  was  not  abused  in 
this  case.    Judgment  affirmed. 

(82  Oa.  767) 

Sbifbbt  et  al.  e.  H01.T. 
(Supreme  Court  <ff  Oeorgia.    Jnly  S,  1899.) 

PRiOTICE— VbbMOT." 

1.  It  is  no  TloIaUon  of  tbe  statute  of  Georeia  re- 
qnlrlng  cases  to  be  called  in  their  order  for  the 
coart  to  c^  the  cases  from  the  docket  in  order, 
and  set  those  ready  for  trial  for  hearing  three  days 
thereafter. 

2.  Under  Code  Oa.  f  8661,  providing  that  ver- 
diots  are  to  have  a  reasonable  oonstruotion,  and  to 
be  avoided  only  from  necessity,  in  a  suit  where  a 
distress  warrant  has  issued,  and  defendant  has 
filed  a  counter«ffida7it,  a  verdict  that  the  jury 
"find  the  warrant  proceed"  Is  not  void  for  unoer- 
talnty. 

8.  Defendants,  against  whom  a  judgment  is  ren- 
dered In  their  absence,  cannot  have  it  set  aside 
becaose  of  such  absence,  where  they  have  shown 
no  diligence  in  ascertaining  when  the  case  was  set 
for  trial. 

Error  from  superior  court,  Monroe  county; 
BoYNTON,  Judge. 

Lofton  A  Moore,  for  plaintiffs  in  error. 
Bemer  <&  burner,  for  defendant  in  error. 

S1KUON8,  J.  Holt  sued  out  a  distress 
warrant  for  0300  against  Selfert.  It  was 
levied  upon  certain  property  of  Seifert.  He 
filed  his  counter-atTidavit,  denying  that  any 
part  of  the  sum  claimed  for  rent  was  due, 
and  averring  that  the  contract  upon  which 
the  rent  was  claimed  was  made  and  executed 
on  the  Sabbath  day%  He  filed  with  the  levy- 
ing officer  a  bond  for  the  condemnation  mon- 
ey, with  Freeman  and  Flanders  Bros,  as 
sureties  thereon.  At  the  Augustterra,  1886, 
of  said  court,  tbe  plaintiff  obtained  the  fol- 
lowing verdict;  "We,  the  jury,  find  the 
wan-ant  proceed;"  upon  which' verdict  Holt 
entered  judgment  against  Seifert  and  the 
sureties  on  his  bond  for  $300,  with  interest. 
Execution  was  issued  upon  this  judgment, 
which  was  levied  upon  certain  property  as 
the  property  of  the  defendant,  and  Flanders 
JBros.  filed  an  affidavit  of  Illegality,  which 
was  returned  to  the  court  for  trial.  During 
the  August  term,  1888,  of  the  court,  Seifert 
moved  to  reinstate  the  case  made  by  the  dis- 
tress warrant  and  the  counter-affidavit,  and 
vacate  the  judgment  rendered  in  said  case, 
because  it  was,  under  the  rules  of  said  court, 
set  down  three  days  in  advance  of  trial,  con- 
trary to  tbe  laws  of  the  state  regTilating  the 
call  of  tiie  docket  in  the  superior  court,  and 
no  notice  being  given  to  counsel  for  the  de- 
fendant, who  was  a  non-resident  of  the  coun- 
ty, as  to  the  case  having  been  called  for  trial 
and  set  for  a  hearing.  He  also  alleged  that 
he  had  a  good  defense,  to-wit,  that  tbe  con- 
tract upon  which  the  rent  claimed  was  pred- 
icated, was  made  and  entered  into  on  the 
Sabbath  day,  thereby  rendering  the  contract 


null  and  void.  Freeman  came  in,  and  was 
made  a  party  to  the  motion,  and  asked  to 
have  the  judgment  vacated  as  to  him,  on  the 
ground  that  he  was  not  a  surety,  and  not 
bound  by  the  judgment  or  by  tbe  bond,  in 
tills:  that  when  he  signed  the  bond,  and  it 
was  tendered  to  the  sheriff,  the  sheriff  re- 
fused it,  on  the  ground  that  Freeman  would 
not  make  oath  that  he  was  worth  the  amount 
of  the  bond  over  and  above  the  homestead 
exemption ;  whereupon  he  said  to  the  sheriff 
that  he  would  not  be  further  liable  on  the 
bond.  Flanders  Bros,  were  also  made  par- 
ties, and  asked  to  have  tlie  judgment  set 
aside  as  against  them,  for  the  rei\sonB  al- 
leged by  Seifert  in  his  motion,  and  for  the 
additional  reason  that  they  signed  the  bond 
believing  Freeman  to  be  a  security  on  the 
l)ond,  and  on  the  further  ground  that,  in  the 
absence  of  all  the  defendants,  the  plaintiff 
not  having  a  jury  to  pass  upon  said  issue, 
the  proceeding  was  illegal  and  void,  for  the 
reason  that  said  case  came  into  court  as  a 
suit  for  rent,  and  the  ouly  verdict  which 
could  be  had  was  a  money  verdict,  finding  a 
stated  sum  for  the  plaintiff;  also  that  the 
verdict  was  void  for  another  reason,  viz., 
that  it  was  too  uncertain  and  vague  to  base 
a  judgment  on,  and  that  the  judgment  was 
void  for  the  reason  that  there  was  no  verdict 
to  authorize  it,  tbe  verdict  not  having  found 
any  sum  of  money  for  the  plaintiff.  The  af- 
fidavit of  illegality  of  Flanders  Bros,  con- 
tained the  same  grounds  as  the  motion  to  set 
aside  tbe  judgment.  Tbe  case  was  submit- 
ted to  tbe  court  without  tbe  intervention  of 
a  jury.  The  affldavit  of  illegality  and  the 
motion  to  vacate  the  judgment  were  over- 
ruled and  refused,  and  the  execution  was  or- 
dered to  proceed.  Tbe  defendants  excepted 
to  the  judgment,  and  assigned  the  same  as 
error. 

Ti)e  main  points  relied  on  by  counsel  tot 
the  plaintiff  in  error  in  the  argument  of  the 
case  before  us  were  (1)  that  the  case  was  not 
called  in  its  order  in  the  superior  court,  and 
the  defendants  being  non-residents,  and  hav- 
ing no  notice  of  the  time  the  case  was  set 
for  trial,  the  verdict  should  be  set  aside,  in 
order  to  give  them  an  opportunity  to  make 
their  defenses  before  the  jury.  The  judge 
who  tried  the  case  certifies  that  the  rule 
agreed  upon  and  adopted  by  him  in  the  su- 
perior court  of  Monroe  county  requires  the 
docket  to  be  called  in  its  order,  and  the  cases 
thus  called  which  are  ready  for  trial  are  set 
down  for  a  hearing  three  days  thereafter,  and 
that  this  case  was  called  in  its  order,  and 
thus  set  for  trial.  It  appears  that  when  the 
day  for  which  it  was  set  arrived  the  defend- 
ants and  their  counsel  were  not  present,  and 
the  trial  proceeded,  and  a  verdict  was  had  in 
their  at>sence.  (2)  The  defendants  also  relied 
upon  the  ground  that  the  verdict  was  so  un- 
certain and  indefinite  that  no  proper  judg- 
ment could  be  entered  tliereon. 

1.  The  court  did  not  err  in  refusing  to  set 
aside  the  verdict  on  the  first  ground.  It  is 
no  violation  of  the  statute  which  requires 
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cases  to  be  called  In  their  order,  for  the  court 
to  call  them  In  this  manner,  and  set  them 
down  to  be  tried  three  days  thereafter. 
Where  there  is  such  litigation  in  a  court,  it 
is  a  good  rule  to  call  the  cases  in  their  order 
on  the  docket,  and  set  them  down  for  trial 
on  certain  specified  days.  It  saves  witnesses 
in  cases  from  constant  attendance  on  the 
court  every  day  for  weeks  at  a  time,  and  it 
also  gives  notice  to  the  parties  when  to  ap- 
pear and  when  to  summon  their  witnesses. 
It  gives  counsel  time  for  preparation  of  the 
case  set  for  trial,  so  that  they  can  instruct 
the  court  upon  the  law,  and  the  Jury  upon 
the  merits,  of  the  case.  We  see  nothing  in 
the  practice  to  be  condemned. 

2.  The  next  point  is,  was  this  verdict  so 
ttncertain  tm  to  render  it  void  ?  It  will  bo 
remembered  that  a  distress  warrant  for  $300 
had  been  issued  against  Seifert,  and  tliat  he 
had  filed  a  counter-affidavit  afterwards. 
When  that  affidavit  was  filed  and  returned  to 
the  court,  the  proceeding  became  a  suit  for 
rent;  the  distress  warrant  answering  for  the 
declaration,  and  the  counter-affidavit  for  the 
plea  In  the  case.  On  these  pleadings,  and 
in  the  absence  of  the  defendants,  the  jury 
returned  the  verdict  alx)ve  set  out.  Code, 
§  3561,  declares  that  "verdicts  are  to  have  a 
reasonable  intendment,  and  are  to  receive  a 
reasonable  construction,  and  are  not  to  be 
avoided  unless  from  necessity."  In  the  case 
of  Rickerson  v.  Flowers,  50  Ga.  215,  the 
jury,  in  a  similar  proceeding  to  this,  upon  a 
distress  warrant,  returned  the  following  ver- 
dict: "We,  the  jury,  find  the  issue  for  the 
plaintiff;"  and  this  court  held  that  the  ver- 
dict was  sufficiently  certain,  and  covered  the 
issue  made  by  the  pleadings.  In  the  case  of 
Williams  v.  Brown,  57  Ga.  304,  this  court 
held  tliat  "where  a  verdict  may,  by  reason- 
able construction,  be  understood,  and  a  legal 
judgment  can  be  entered  thereon,  it  Is  suffi- 
cient." In  the  case  of  Giles  v.  Spinks,  64 
Ga.  205,  Jackson,  J.,  says:  "A  verdict  Is 
certain  which  can  be  made  certain  by  what 
itself  contains  or  by  the  record."  In  the 
case  of  Harvey  v.  Head,  68  Ga.  247,  it  is 
held  that  "a  verdict  which  is  not  explicit  in 
its  terms,  but  the  intention  of  which  is  ap- 
parent from  the  pleadings  and  evidence,  may 
be  construed  with  reference  thereto  by  the 
ooart."  Applying  these  rules  to  this  ver- 
dict, and  construing  It  with  the  pleadings, 
we  think  It  Is  sutBcient  upon  which  to  enter 
a  judgment.  The  distress  warrant  in  the 
case,  which,  as  we  have  seen,  was  converted 
Into  the  declaration,  alleged  that  Seifert  was 
indebted  to  Holt  iSSOO.  The  jury  found  tliat 
it  proceed.  Giving  the  verdict  a  reasonable 
intendment,  and  construing  it  with  the  alle- 
gations in  the  distress  warrant,  we  think'tbe 
dear  Intention  of  the  jury  was  to  find  in  fa- 
vor of  the  plaintiff,  and  to  find  that  Seifert 
was  indebted  to  Holt  $300  with  interest. 
And  as  we  have  seen,  if  we  can  arrive  at  the 
meaning  of  the  jury  construing  the  verdict 
and  the  pleadings,  the  verdict  is  sufficient, 
and  will  be  allowed  to  stand.    We  therefore 


think  the  court  did  not  err  in  refusing  to  set 
aside  the  judgment  on  this  ground. 

3.  If  the  trial  was  properly  had.  and  the 
verdict  is  right,  then  the  affidavit  of  ill^ali- 
ty  of  Flanders  Bros,  and  Freeman's  motion 
must  fall.  When  parties  have  a  case  in 
court.  It  is  their  duty  to  attend  the  court, 
and  look  after  their  interests.  They  cannot 
remain  away  without  sufficient  cause,  and 
have  the  verdict  set  aside  because  they  were 
not  present  to  insist  upon  their  defense. 
This  seems  to  have  been  called  on  Wednes- 
day, and  set  for  trial  on  Saturday.  If  they 
had  been  diligent,  they  certainly  could  have 
ascertained  when  their  case  Wiis  set  for  triaL 
Doubtless  the  place  where  the  defendants  re- 
sided and  the  place  where  the  court  was  held 
were  connected  by  railroad  and  telegraph, 
and  they  could  easily  have  ascertained,  by  the 
exercise  of  the  least  diligence,  the  time  for 
which  their  case  was  set.  These  remarks 
will  also  apply  to  the  grounds  In  Seifert's 
motion  to  set  aside  the  judgment.  Upon  a 
review  of  the  whole  case,  we  see  no  error 
committed  by  the  trial  court  which  would 
authorize  us  to  reverse  this  judgment.  Judg- 
ment affirmed. 


State  «.  Jakes. 
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(Supreme  Court  of  South  CaroUna.     Jnly  8, 
1889.) 

Cbwiiiai.  Law— iKSTRronoNS— Opihiov  Evi- 

DBNOB. 

1.  Where  the  jndere  in  his  charge  on  a  trial  for 
murder  states  that,  if  defendant  hired  another  to 
kill  his  father,  none  of  that  father's  blood  should 
be  on  his  (the  judge's)  hands,  and  that  he  did  not 
suppose  any  of  the  jury  would  differ  from  him ; 
oomments  on  the  conduct  and  motives  of  defend- 
ant; and  states  that  the  jury  can  draw  no  infer- 
ence In  favor  of  defendant  from  the  fact  that  he 
was  active  in  the  prosecution  of  persona  who  had 
shot  his  father  on  a  previous  occasion, — ^he  vio- 
lates Const.  S.  C.  art.  4,  S  36,  which  provides  that 
"judges  shall  not  charge  juries  in  respect  to  mat- 
ters of  fact,  but  may  state  the  testimony  and  de- 
clare the  law. " 

i.  A  witness  who  has  had  the  opportunity  of 
observing  the  intercourse  between  defendant  and 
deceased,  his  alleged  victim,  may  state  his  opinion 
as  to  whether  or  not  they  were  friendly;  bat, 
where  it  appears  on  cross-examination  that  tiie 
opinion  is  based  on  merely  the  statements  of 
either  of  the  parties  to  the  witness  or  to  third 
persons,  the  evidence  is  hearsay,  and  should  be  re- 
jected. 

Appeal  from  general  sessions  circuit  court 
of  Darlington  county;  Presslet,  Judge. 

Joseph  W.  James  was  convicted  of  mur- 
der, and  appeals.  The  following  is  the 
charge  referred  to  in  the  opinion: 

"We  have  listened  very  patiently  to  the 
testimony  apd  the  argument  in  this  case,  and 
now  comes  the  time  when  we  are  to  do  our 
duty.  The  main  duty  in  this  case  is  with 
you.  There  Is  very  little  law  involved  in  it, 
and  I  have  nothing  to  do  with  any  implica^ 
tions  or  any  opinion  whatever  on  the  facts. 
My  duty  ends  when  1  shall  call  your  atten- 
tion to  the  law, — ^the  settled  legal  principle* 
by  which  you  are  to  be  governed  In  arriving 
at  a  correct  conclusion  in  a  trial  of  this  sort. 
1  shall  do  that  to  the  best  of  my  ability.    If 
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this  defendant  hired  another  to  kill  bis  fath- 
er, and  nis  father  was  killed,  one  thing  is 
certain:  none  of  that  father's  blood  shall 
rest  on  ray  hands  when  \  get  through ;  and  I 
have  no  reason  to  suppose  that  any  of  you 
differ  from  me  in  your  determination  on  that 
point.  Now,  let  us  see  what  are  the  prin- 
ciples upon  which  yon  are  to  start  out  in  de- 
ciding a  case  of  this  sort.  The  law  says, 
fint,  that  you  shall  give  the  defendant  the 
benefit  of  all  reasonable  doubts,  and  it  Is  my 
duty  to  explain  to  you  what  is  a  reasonable 
doubt.  That  is  very  easy.  It  is  when  the 
testimony  in  the  case,  taken  all  together, 
with  all  Its  facts  and  circumstances,  does  not 
bring  your  mind  to  an  unshaken  conviction 
-that  the  thing  charged  is  true.  Then,  if 
that  be  not  the  case,  it  is  a  reasonable  doubt; 
but,  if  that  be  the  case,  you  are  not  at  liberty 
to  say,  'It  may  be  this,'  or  '  It  may  be  that,' 
or  'It  may  be  something  else.'  You  are  to 
follow  the  conviotiona  of  your  mind,  as  the 
testimony  has  brought  your  mind  to.  That 
is  what  you  are  bound  to  do — follow  the  con- 
victions of  your  mind  if  they  be  of  such  a 
nature  as,  in  the  solemn  affairs  of  your  life, 
you  would  be  willing  to  say:  '  I  am  satisfled 
that  such  and  such  is  true.  I  will  ad;.'  Well, 
what  nextV  In  investigating  this  case,  you 
are  not  to  take  one  circumstance  by  itself,  or 
two  circumstances  by  themselves,  or  three 
facts,  or  any  number  of  facts,  by  themselves, 
and  say,  'These  are  not  enough,  they  don't 
satisfy  us.'  That  won't  do.  You  must  take 
them  all  together, — you  must  take  all  the  tes- 
timony and  all  the  circumstances  together, 
and  say  whether  they  all,  united  together  in- 
to one  strand,  form  a  strand  that  cannot  be 
broken.  A  single  strand  is  easily  broken, 
two  or  three  may  be  easily  broken,  but  you 
are  to  pnt  them  ail  together,  and  then  say 
what  is  their  effect.  Do  they  produce  con- 
viction or  not?  If  they  do  not,  then  say, 
•Not  guilty;'  if  they  do,  then  say,  'Guilty.' 
The  next  thing  is:  You  are  to  start  out  as- 
suming that  William  Scott  is  not  a  credible 
witness.  The  law  says  so.  You  are  to  start 
out  assuming  that,  taking  his  testimony  by 
itself,  neither  reason,  nor  common  sense,  nor 
the  law  permits  you  to  rely  upon  it  in  so  se- 
rious a  matter  as  this.  If  you  take  it  by  it- 
self. I  say  that,  not  with  regard  to  the  tes- 
timony brought  by  the  defense  to  contradict 
bim  and  discredit  him  on  various  points.  I 
say  it  in  reference  to  the  law  that  what  he 
confesses  of  his  own  guilt  in  the  matter  ren- 
ders him,  in  the  eyes  of  every  reasonable 
man,  as  a  witness  that  is  not  credible;  and, 
therefore,  the  law  says  it  is  very  unsafe  to 
convict  a  person  for  a  murder,  or  any  serious 
offense,  on  the  testimony  of  one  who  ac- 
knowledges be  has  had  such  connection  in 
the  transaction,  unless  what?  unless  that  tes- 
timony, in  the  number  and  the  manner  of 
the  details,  is  such  as  that  be  could  not  have 
manufactured  it,  or  unless  it  be  stated  in 
such  manner,  and  be  accompanied  by  such 
circumstances,  that  you  are  not  able  to  dis- 
credit it,  or  unless  it  is  corroborated  by  the 


circnmstances  which,  taken  with  that  testi- 
mony— those  other  circumstances  not  taken 
by  themselves,  nor  that  testimony  taken  by 
itself,  but  whether  the  two  together, — ^the 
other  circumstances  and  his  statement  taken 
together, — whether  they  produce  conviction. 
The  difference  is  this:  That  though  the  wit- 
ness is  not  credible,  yet  he  may  teU  the  truth; 
and  you  are  to  judge,  not  whether  you  can 
rely  on  his  testimony,  but  whether  his  testi. 
mony  so  tallies  with  all  the  other  circum- 
stances of  the  case  as  that  you  regard  it  cor- 
roborated, and,  therefore,  are  brought  to  the 
conviction  that  whether  he  can  be  relied  up- 
on or  not,  yet,  whether  he  is  telling  the  truth 
in  this  case.  That  is  the  rule  you  are  to  fol- 
low. Next,  it  is  indicated  that  the  testi- 
mony of  some  of  the  witnesses  for  the  state 
in  this  case  is  influenced  by  improper  mo- 
tives, and  the  expectant  reward  is  mentioned 
as  one  of  the  improper  motives  that  would 
influence  their  testimony.  Well,  gentlemen, 
if  one  is  to  be  influenced  by  a  motive  of  that 
sort,  he  would  be  influenced  by  the  stronger 
motive,  and  you  are  to  judge  now  whether 
this  insinuation, — this  hint, — be  correct  or 
incorrect,  from  the  fact  whether  the  stronger 
motive  would  be  to  go  against  Scott  and  get 
the  thousand  dollars  that  was  offered,  or 
whether  it  would  be  to  go  against  the  de- 
fendant and  get  only  the  reward  which  the 
governor  has  offered.  That  is  a  question  for 
you.  In  weighing  their  testimony  you  are 
bound  to  consider  that  whether,  if  improper 
motives  influenced  them,  on  which  side  was 
the  stronger  motive,  the  motive  to  let  James 
escape  and  get  the  thousand  dollars  he  offers, 
or  the  motive  to  try  him  and  lose  the  reward 
he  offers,  and  only  get  that  the  governor  of- 
fers. Next,  some  records  have  been  intro- 
duced going  to  show  that  when  Bell  was  tried 
for  shooting  the  old  man,  that  when  Dan- 
iels was  tried  for  shooting  the  old  man,  and 
when  Fields  was  tried  for  shooting  the  old 
man,  in  each  case  bis  son,  now  the  defend- 
ant, was  a  state's  witness  against  them.  It 
is  introduced  with  the  idea  that  the  legal  in- 
ference is  to  be  drawn  from  that  going  to 
show  that  he  has  taken  part  in  trying  to 
prosecute  and  follow  up  those  that  were  try- 
ing to  kill  his  father.  Well,  now,  gentle- 
men, I  am  bound  to  say  to  you  that  the  bare 
proof  of  the  fact,  standing  by  itself,  does  not 
furnish  ground  for  legal  inference  that  he 
was  so  doing.  It  is  not  testifled  that  he  took 
part  in  getting  up  those  prosecutions;  it  is 
not  testifled  in  any  way  whatever  that  be 
was  active  in  the  matter;  the  testimony  that 
he  gave  against  those  parties  is  not  before 
you,  except  in  one  case  a  witness  was  put  oa 
the  stand  by  the  defendant  to  say  whether 
he  testified  in  that  case  against  Bell,  and  the 
witness  replied:  *He  testifled  against  bim 
and  for  him.  And  that  Bell  was  acquitted.' 
In  the  case  of  Daniels  he  testified,  but  no  wit- 
ness says  how  he  testified,  and,  therefore,  no 
inference  can  be  drawn.  Nobody  knows, — 
and  you  are  to  judge  by  the  testimony, — no- 
body knows  whether  he  was  a  willing  witness, 
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or  whether  the  state  brought  him  np  and  com- 
pelled  him  to  testify."  Mr.  Bargan.  " iiny  it 
please  jour  honor,  a  witness  testified  that 
the  defendant  assisted  in  the  arrest  of  John 
Daniels."  The  Court,  (to  Mr.  Dargan.) 
"And  1  say  no  inference  is  to  be  drawn  from 
tliat."  Mr.  Dargan.  "I  think  your  honor's 
language  was  that  he  took  no  part." 

The  Court,  {to  the  jury.)  ''What  I  mean, 
gentlemen,  is  thai  there  is  no  proof  that  he 
assisted  in  ferreti  ng  out  the  parties  and  bring, 
ing  them  to  trial.  The  mere  fact  that  he  as- 
sisted in  the  arrest  you  can  draw  no  legal 
inference  from.  Furthermore,  let  me  call 
yonr  attention  to  the  fact  that  two  of  those 
parties  escaped;  one  was  convicted.  Now, 
the  law  holds  that  the  one  who  was  convicted 
was  guilty,  and  the  law  also  holds  that  the 
two  who  were  acquitted  were  not  guilty. 
Then  the  guiltless  parties  escaped,  and  we 
do  not  know  really  who  it  was  that  directed 
attention  towards  the  innocent  parties  who 
were  acquitted.  We  don't  know  who  direct- 
ed attention  towards  the  innocent  parties. 
All  I  mean  to  say  is,  that  no  inference  can  be 
drawn  from  the  fact  that  he  was  put  np  as  a 
witness;  becauseyouarenottoknow  whether 
he  put  the  state's  officers  on  the  wrong  track. 
You  don't  know  that  be  did,  and  you  don't 
know  that  he  did  not.  There  is  no  proof 
that  he  did,  and  there  is  no  proof  that  he  did 
not.  All  I  mean  to  say,  gentlemen,  is  that 
you  are  not  to  consider  those  matters  as  prov- 
ing that  be  took  an  active  part  in  trying  to 
find  out  who  was  shooting  his  father  from 
the  mere  fact  that  he  was  a  witness  on  the 
i«cord.  Well,  now,  these  are  the  general 
principles  which  will  guide  you  in  the  inves- 
tigation of  this  case.  And  now  we  will  come 
down  to  that,  and  assuming  that  William 
Scott  is  not  a  credible  witness,  let  us  come 
down  to  the  Investigation  of  the  fact  of  what 
he  has  said,  and  how  far  be  is  corroborated. 
And,  first,  gentlemen,  your  first  inquiry 
should  be,  who  killed  the  old  man?  Who 
killed  him,  or.  In  other  words,  did  William 
Scott  kill  him  or  take  part  in.  it?  Did  he 
kill  him,  or  was  he  present  aiding  and  al>et- 
ting?  He  says  that  he  did.  He  says  he  was 
present  acting  as  captain.  I  am  not  enough 
familiar  with  matters  of  this  sort  to  know 
whether  the  captain  should  stand  ofiF  and 
watch, — should  stand  off  where  he  could  see 
the  parties  that  were  to  do  the  deed,  and  at 
the  same  time  watch  for  anybody  coming 
from  the  outside.  I  will  not  undertake  to 
say.  I  will  not  indicate  whether  the  proper 
place  for  the  captain  was  where  he  said  be 
was  or  whether  he  should  have  been  in  the 
face  of  danger,  and  had  somebody  else  to 
watch.  Idou'tknow  that  you  know.  Idon't 
know  whether  persons  who  go  to  do  things 
of  this  sort  always  have  somebody  on  the 
watch  or  not.  But  the  first  question  now  is, 
did  be  either  do  the  thing  himself,  or  place 
the  parties  that  did  it?  Well,  be  says  he 
placed  the  parties  there,  and  for  the  purposes 
of  this  case,  except  as  it  affects  bis  credibil- 
ity, and  that  Is  gone  already,  for  the  pur- 


poses of  this  case  it  does  not  matter  whethw 
he  did  it  himself,  or  put  the  parties  there  to 
do  it.  So,  thon,  if  you  reach  the  conclusion 
that  he  did  either  do  the  thing  himself  or 
tool{  part  in  doing  it.  your  next  inquiry  will 
be,  who  assisted  him?  He  names  Lewis  Will- 
iams and  Bob  Arthur  as  the  parties  who 
were  his  co-conspirators.  Is  that  true?  Tlie 
witnesses  say  that  when  Lewis  Williams  was 
arrested  he  said  not  a  word;  be  did  not  ask 
what  he  was- arrested  for;  gave  himself  up, 
and  went  to  jail  quietly.  That  is  what  tliey 
say— the  three  who  arrested  him.  Does  th^ 
corroborate  William  Scott's  story  that  Lewis 
Williams  Wiis  one  of  the  party?  That  is  en- 
tirely for  you.  And  you  have  heard  the 
other  testimony  about  the  different  houses- 
at  which  he  was  seen,  the  time  he  left  home 
that  afternoon,  the  course  that  he  went,  and 
the  time  he  came  up  the  next  morning,  and  his 
subsequent  conduct.  I  need  not  repeat  it  to 
you.  Are  you  satisfied  that  William  Scott 
and  Lewis  Williams  are  the  persons  that  took 
part  in  this  most  outrageous  murder?  And 
was  Bob  Arthur  the  other  party?  All  that 
you  know  of  him  outside  of  what  William 
Scott  says  was  having  l>een  seen  under  cer- 
tain circumstances  after  the  killing.  He  has 
disappeared.  There  is  no  testimony  what- 
ever that  will  warrant  you  In  holding  any 
reasonable  account  for  his  disappearance. 
If  he  disappeared  because  he  was  fearful  of 
being  tried  for  a  matter  with  which  he  was 
charged,  ho  w  d  Id  he  know  that  he  whs  charged 
with  a  part  of  this  matter?  Who  told  him? 
If  some  perstm  told  him,  who  was  that  per- 
son? I  don't  know.  All  I  know  is  that  he 
has  disappeared.  So  that  you  see,  gentle- 
men, of  the  two  persons  who  William  Scott 
says  took  part  in  this  murder  one  did  not 
even  ask  why  he  was  arrested,  went  to  jail 
quietly,  submitteJ,  and  the  other  has  dis- 
appeared. Does  that  corroborate  William 
Scott's  testimony?  Does  it  brlngyour  mind 
to  the  unshaken  conviction  tlut  William 
Scott  has  told  the  truth  when  he  said  that 
these  two  persons  were  those  who  took  part 
in  that  murder?  U  you  reach  that  conclu- 
sion, then,  gentlemen,  you  will  next  inquire 
what  motive  had  they  to  do  it?  What  mo- 
tive had  they  to  commit  that  murder?  Did 
you  hear  any  evidence  whatever  of  the  hos- 
tility of  those  three  men  against  tiieold  man? 
Where  is  the  proof?  Murder  la  committed 
either  from  hatred  and  malioe,  or,  it  may  be, 
perhaps,  from  fits  of  jealousy  when  a  man 
actually  discovers  that  another  has  been  play- 
ing false  with  his  wife,  or  from  motives  of 
robbery.  Now,  what  one  dC  these  motives 
did  these  three  persons  have?  If  you  see 
any  evidence  of  hatred  in  the  case,  yon  will 
consider  it;  if  yon  do  not,  you  will  not  con- 
sider it.  The  second  motive  I  have  men- 
tioned, what  evidence  is  thereof  tiiat?  If 
you  see  no  evidence  of  that,  you  will  dismiss 
that. 

"The  third  motive:  robl>ery.  Well,  gen- 
tlemen, so  far  as  I  can  construe  the  evidence 
that  has  been  given,  in  the  four  times  that 
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the  old  man  has  been  shot  not  one  of  the 
persons  attempted  to  rob  him.  There  is  no 
evidence  whatever.  In  anj  case,  that,  at  any 
time,  any  of  the  parties  attempted  to  rob 
bim.  If  that  had  been  the  object  in  a  case 
of  this  sort,  would  a  thief  or  a  robber  have 
been  likely  to  go  to  a  house  where  his  son 
was,  and  where  Mr.  Harman  Howell  was, 
and  close  to  the  piazza,  shoot  bim  down,  and 
then  run  off?  If  that  bad  been  the  motive, 
would  they?  If  there  be  no  proof  then  that 
the  motive  was  robbery,  then  what  was  the 
motive?  Well,  William  Scott  says  the  mo- 
tive was  this:  that  the  defendant,  James,  told 
him,  'My  father  has  a  large  amount  of  sala- 
ried property,  and  I  want  to  get  it  into  my 
bands.'  I  don't  know  what  he  meant  by 
'salaried  property,'  but  that  is  the  term  lie 
used.  '  I  want  to  get  it  in  my  hands. '  That 
is  the  motive  he  assigns  for  the  defendant's 
having  hired  them  to  kill  his  father.  That 
is  the  motive  he  assigns.  Well,  gentle- 
men ,  go  back  now.  He  says  this  thing  began 
two  years  before  the  old  man  was  killed, 
while  he  was  trorking  with  Mr.  Cliapman, 
and  the  father  and  son  were  living  there. 
That  the  father  wanted  to  sell  him  a  suit  of 
clothes,  and  the  clothes  had  shot  holes  in 
them,  and  that  he  said  be  had  been  shot; 
that  the  holes  were  made  by  his  having  been 
shot;  that  he  had  not  the  money  to  buy  them 
then:  and  the  son  afterwards  approached  liim 
and  asked  him  what  bis  father  had  been  do- 
ing, and  what  he  said.  He  says  that  the  son 
said,  '  Well,  John  Daniels  was  charged  with 
doing  that;  it  was  not  Daniels,  it  was  Prince 
Bradley '  and  another  person  he  named.  And 
from  that  time  forth  the  planning,  he  says, 
continued.  I  will  not  go  over  the  numbers 
of  interviews  and  arrangements  he  described 
from  that  time  forth.  That  while  he  was  at 
Chapman's,  and  again  while  he  was  at  How- 
ell's, and  subsequently  while  be  was  at  Du 
Bose's,  those  piannings  and  arrangements 
continued.  Well,  now,  is  he  corroborated? 
Is  he  corroborated  in  any  Of  those  matters  in 
such  a  way  as  to  bring  conviction  to  your 
minds?  He  himself  admits  that  he  knew 
some  time  before  this  that  Hooten  liad 
charged  hrm  with  having  tried  to  hire  him 
to  shoot  his  father,  and  that  Hailey's  name 
was  bientioned  at  the  same  time  with  Hoo- 
ten and  in  connection  with  Hooten.  He 
admits  that  he  knew  that,  that  his  father 
told  him  so.  Hooten  goes  on  the  stand  and 
teati&es  to  it,  and  Hailey  testifles  he  took  the 
message.  Hailey  and  Hooten  liave  both  been 
diseredited  by  witnesses  who  say  they  would 
not  believe  them  on  oath.  McKay,  another 
witness,  has  not  been  discredited.  Not  a 
word  has  been  said  against  his  character, 
and  he  testifies  tiiat  defendant  applied  to 
him  to  carry  a  message  to  Hooten,  which  he 
declined  to  do.  So  that  McKay  teatities  that 
defendant  at  that  time — bad  as  Hooten's 
character  was— was  at  that  time  seeking 
communication  with  him.  Furthermore,  the 
foct  that  his  father  told  him  what  Hooten 
•aid,  brings  home  to  him  the  knowledge  that 


Hooten  bad  charged  It.  What  did  he  do  to 
put  that  thing  at  rest  while  his  father  was 
alive?  And,  gentlemen,  yon  most  bear  in 
mind  that,  whether  he  be  a  witness  who  can 
be  believed  on  oath  or  not,  this  charge  was 
made  by  him  at  a  time  when  this  defendant 
was  not  being  tried,  and  was  made  by  him 
when  it  ought  to  have  put  his  father  on  the 
guiird,  and  before  the  mischief  was  done. 
Now,  the  question  is  not  whether  he  is  a 
credible  witness,  the  question  rather  for  you 
is,  will  a  person  who  wanted  to  hire  another  to 
do  a  thing  like  that  be  likely  to  go  to  one  who 
would  be  a  credible  witness?  Would  be  or 
not?  Would  he  not  try  to  seek  out  the  worst 
man  in  the  neighboThood  to  do  it?  A  man 
ready  to  do  desperate  things,  and  whom  no- 
body would  believe  If  he  peached  afterwards? 
Well,  gentlemen,  you  must  judge  of  his  con- 
duct under  that  charge;  you  must  decide  for 
yourselves  as  to  his  conduct  under  that 
charge,  and  whether  or  not  Hooten,  though 
not  a  credible  witness,  told  the  truth,  he  liav- 
ing  made  the  charge  long  before  the  old  man 
was  killed.  Well,  you  must  remember  what 
Thompson  says  about  what  was  said  to  him 
going  to  the  party.  You  will  remember 
that  the  defendant  says  that  he  does  not 
know  him,  that  he  has  never  seen  him.  You 
saw  the  witness  on  the  stand;  I  do  not  know 
him;  you  must  judge  for  yourselves  whether 
he  tells  the  truth  or  not.  If  you  don't  know 
enough  about  him  to  know  whether  he  can 
be  relied  upon,  you  will  still  say  whether 
what  he  says  is  a  ciicumstance  to  be  added 
to  the  other  circumstances  of  tlie  case. 

"Well,  now,  I  will  not  go  over  the  details 
of  all  the  testimony,  which  has  been  twice 
gone  over  already,  about  these  various  Inter- 
views, and  about  where  this  man  was  and 
where  that  man  was.  The  old  man  is  killed ; 
he  is  sliot,  and  he  cries  out,  •  Oh  I  Joe,  I  am 
shot  and  killed  I*  You  have  beard  the  testi- 
mony of  the  witnesses  as  to  the  conduct  of 
Joe  on  that  occasion,  and  you  are  to  draw 
your  own  inferences  from  it.  Was  it  that 
of  an  affectionate,  dutiful  son,  or  was  it  that 
of  one  different  from  an  affectionate,  dutiful 
son?  Was  his  conduct  such  as  to  show  any 
grief  at  all  at  the  death  of  his  father,  any  de- 
sire to  bring  the  murderers  to  justice,  or 
anything  of  the  sort?  What  does  he  do? 
Where  is  the  proof  of  anything  he  did  to 
search  out  those  murderers  and  bring  them 
to  justice?  There  was  a  reward  offered  by 
him  subsequently,  but  the .  proof  is  that  he 
did  not  offer  that  reward  untU  he  was  ad- 
vised  to  do  it;  and  there  is  no  proof  that  un- 
til that  time  be  ever  did  anytliing  whatever 
to  assist  in  seaching  out  the  murderers. 
Well,  now,  if  you  come  to  the  conclusion 
that  William  Scott  did  that  thing,  or  took 
part  in  it,  then  do  the  circumstances  which 
are  proved  bear  out  the  defendant  in  what 
he  said  to  the  sheriff, — that  he  had  no  sus- 
picion of  any  person  whatever?  The  proof  is 
that  be  sul>seqoently  visited  at  William 
Scott's  house;  and  the  proof  is  further  that 
at  that  time,  and  shortly  before  the  old  man  - 
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was  kOled,  Scott  was  constantly  firing  his 
gun  AS  if  practicing  shooting  at  a  mark. 
Tliat  matter  attracted  the  attention  of  otii- 
era,  and  cast  suspicion  on  Scott;  yet  be  vis- 
ited at  Scott's  bouse,  and  Iiad  no  suspicions 
of  anybody.  Further,  gentlemen,  a  piece  of 
wadding  was  found  on  the  body  of  the  old 
man,  and  that  piece  of  wadding  was  of  a 
marked  character,  a  piece  of  homespun  with 
red  check,  and  Howell — Ben  Howell — no- 
ticed a  piece  of  that  homespun  on  the  l}ody 
of  one  of  Scott's  children  when  he  went 
there,  and  that  this  thing  was  discussed.  It 
may  be  very  possible  that  the  defendant  vis- 
ited there  frequently  in  the  night  time,  and 
noticed  the  same  thing,  but  still  it  is  a  cir- 
cumstance that  you  will  consider  when  you 
come  to  consider  the  question  whether  he 
had  any  reason  to  suspect  any  one,  whether 
he  heard  the  firing,  or  knew  anything  about 
the  check.  Well,  the  inquest  is  held,  and 
the  night  after  the  inquest,  Wednesday  night, 
the  wliole  neighborhood  was  gathered  there, 
the  old  man  not  being  yet  buried,  but  lying 
in  bis  coffin;  and  William  Scott  goes  there. 
He  says  he  went  after  his  money.  It  is  for 
you  to  consider  now  whether,  if  he  did  the 
deed  or  took  part  in  it,  he  would  have  gone 
there  if  he  had  not  gone  for  something. 
You  are  to  consider  whether  he  would  have 
gone  to  that  place  under  those  circumstances, 
U  he  did  not  go  for  something.  He  says 
that,  sittinsr  oh  the  steps,  the  defendant  came 
out,  spoke  to  him  there,  and  went  to  the  well 
with  him;  that  he  asked  him  for  the  money, 
and  defendant  replied  he  could  not  pay  him 
because  the  doctor  had  taken  the  nambers  of 
the  bills  that  were  found  on  the  old  man's 
body,  and  he  could  not  be  passing  oft  those 
bills  to  him  without  first  changing  them. 
That  is  what  he  said.  He  says  further  that 
defendant  said:  '  How  came  you  to  put  that 
check  wadding  In  your  gun? '  ■  I  said  to  him, 
"What  will  you  do  about  it?"  He  replied, 
"I  will  make  way  with  it."  I  said  to  him, 
"What  have  you  done  with  it?"  He  replied, 
"I  put  it  over  the  mantelpiece. "  '  That  is 
what  William  Scott  said.  ■  I  put  it  over  the 
mantelpiece.'  How  did  Scott  know  tliat? 
It  is  for  you  to  say.  He  says  the  defendant 
told  him.  He  says  defendant  told  him  he 
put  that  check  wadding  over  the  mantel- 
piece. He  says  he  tried  to  put  it  in  the  clock, 
and,  not  opening  it,  he  put  it  over  the  man- 
telpiece, behind  it  there,  or  somewhere  there, 
and  it  got  lost.  Another  witness  says  that 
he  put  it  in  the  clock;  but  the  third  witness 
says  he  tried  to  open  the  clock,  and  put  it  up 
there  on  the  mantelpiece.  Well,  Scott  says 
the  defendant  told  him  he  put  it  there.  Now, 
gentlemen,  you  are  to  account  in  some  way 
for  Scott's  knowing  that,  if  the  defendant 
did  not  tell  him.  That  was  Wednesday 
night.  The  check  wadding  is  missing.  Fri- 
day the  defendant  is  going  down  the  road; 
he  passes  the  road  where  Scott  is  hoeing  cot- 
ton. Scott  says  defendant  called  him,  and 
he  went  to  him.  You  heard  and  will  remem- 
ber what  he  says  about  the  action  of  defend- 


ant about  inquiring,  before  speaking,  if  there 
was  anybody  in  the  ditch.  Thereupon,  he 
says,  at  that  time  he  got  the  firat  warning, 
that  he  had  better  be  on  the  lookout,  that 
Sheriff  Cole  was  in  the  neighborhood  ferret- 
ing out  the  matter.  That  is  wliat  be  says. 
Is  he  corroborated?  Ben  Howell  saw  the  de- 
fendant there  on  that  day,  at  that  place,  talk- 
ing to  Scott.  He  says  that  he  did  pass  there, 
that  he  did  stop  and  tell  him '  Grood  morning,' 
and  that  was  all.  Well,  gentlemen,  if  the 
defendant  merely  told  him  *  Good  morning,' 
how  came  Scott  to  leave  his  hoeing,  as  How- 
ell says  he  did,  and  go  to  the  fence  to  him? 
Now,  gentlemen,  you  have  got  to  consider  all 
these  matters.  If  ou  have  got  to  regard  Scott 
as  not  a  credible  witness,  and  not  to  rely  on 
his  testimony,  unless  what  he  says  carries 
conviction  to  your  minds,  if  you  consider  it 
coiToborated  by  circumstances  which  help  to 
carry  conviction  to  your  minds.  I  have  noth- 
ing to  say  alMtit  it.  I  have  called  to  your 
attention  all  the  matters  that  strudE  my 
mind,  except  some  I  intended  to  call  your  at- 
tention to,  which  connsel  on  eitlier  side  have 
sufficiently  discussed  before  yon.  I  will  not 
repeat  to  you  any  more  of  the  testimony. 

"Now,  the  solemn  question  is  for  you.  Can 
you  explain  these  circumstances  consistent 
with  the  defendant's  innocence?  Do  they 
satisfy  yon,  bring  your  minds  to  the  unshak- 
en conviction  that  he  is  guilty?  If  all  these 
circumstances  can  be  explained  away  by  you 
reasonably,  as  not  corroborating  Scott's  tes- 
timony, then,  as  a  matter  of  course,  it  is 
your  duty  to  say,  'Not  guilty;'  but  if  yon 
cannot  reasonably  explain  away  all  these  cir- 
cumstances consistent  with  his  innocence, 
the  law  says  it  is  your  duty  to  say '  Guilty.'  " 

The  exceptions  to  the  charge  were  as  fol- 
lows: 

(I)  Because  his  honor  erred  in  admitting 
in  evidence  the  declaration  of  Joseph  James, 
deceased,  to  the  witness,  D.  O.  Dn  Boss, 
four  weelis  before  his  death.  (2)  Because 
his  honor  erred  in  indicating  in  his  charge  to 
the  jury  an  opinion  as  to  the  influence  which 
the  rewards  offered  by  tlie  defendant  and  the 
governor  would  have  on  the  witnesses  tot 
the  state.  (3)  Because  his  honor  erred  in 
charging  the  jury  that  they  could  draw  no 
inference  from  the  fact  that  the  defendant 
was  a  witness  for  the  state  on  the  trial  of 
Bell,  John  Daniels,  and  Fields  for  shooting  . 
his  father;  and  no  inference  from  the  fact 
that  he  assisted  in  the  arrest  of  John  Daniels 
when  charged  with  the  same  offense.  (4) 
Because  his  honor  erred  in  that  he  misquoted 
the  testimony  in  charging  the  jury  in  the 
following  words:  "It  is  not  testified  in  any 
way  whatever  that  he  [the  defendant]  was 
active  in  the  matter."  Whereas,  it  is  re- 
spectfully submitted,  that  it  was  in  evidence 
and  uncontradicted,  that  the  defendant  nut 
only  aided  in  the  arrest  of  John  Daniels 
when  charged  with  sliooting  his  father,  but 
also  testified  against  him.  (5)  Because  his 
honor  erred  in  that  he  plainly  indicated  to 
the  jury  that,  in  bis  opinion,  the  conduct  of. 
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Lewis  Williams  and  Bob  Arthur  strongly 
corroborated  the  testimony  of  William  Scott, 
the  chief  witness  for  the  state,  by  charging 
the  jury  in  the  following  words:  "  He  names 
Lewis  Williams  and  Bob  Arthur  as  the  par- 
ties who  were  bis  co-conspirators.  Is  that 
true?  The  witnesses  say  that  when  Lewis 
Williams  was  arrested,  he  said  not  a  word; 
be  did  not  ask  what  he  was  arrested  for; 

five  himself  up,  and  went  to  jail  quietly. 
hat  is  what  they  say — the  three  who  ar- 
rested him.  Does  that  corroborate  William 
Scott's  story  that  Lewis  Williams  was  one  of 
the  party?  That  is  entirely  for  you.  And 
you  heard  the  witnesses'  testimony  about  the 
different  houses  at  which  be  was  seen,  the 
time  he  left  home  that  afternoon,  the  course 
that  he  went,  and  the  time  he  came  up  the 
next  morning,  and  his  subsequent  conduct. 
I  need  not  repeat  it  to  you.  Are  you  satisfied 
that  William  Scott  and  Lewis  Williams  are 
the  persons  who  took  part  in  this  most  out- 
rageous murder?  And  was  Bob  Arthur  the 
other  party  ?  All  that  you  know  of  him  out- 
side of  what  William  Scott  says  was  having 
been  seen  under  certain  circumstances  after 
the  killing.  He  has  disappeared.  There  is 
no  testimony  whatever  that  will  warrant  you 
In  holding  any  reasonable  account  for  his 
disappearance.  If  be  disappeared  because  he 
was  fearful  of  being  tried  for  a  matter  with 
which  he  is  charged,  how  did  he  know  that 
be  was  charged  with  a  part  of  this  matter'? 
Who  told  him?  If  some  person  told  him, 
who  was  that  person?  I  don't  know  All 
I  know  is  that  he  has  disappeared.  So  you 
see,  gentlemen,  of  the  two  persons  who  Will- 
iam Scott  says  took  part  in  this  murder,  one 
did  not  even  ask  why  he  was  arrested,  went 
to  jail  quietly,  submitted;  and  the  other  has 
disappeared.  Does  that  corroborate  William 
Scott's  testimony?  Does  it  bring  your 
minds  to  the  unshaken  conviction  that  Will- 
iam Scott  has  told  the  truth  when  he  says 
that  these  two  persons  were  those  who  took 
part  in  that  murder?  If  you  reach  that  con- 
clusion, then,  gentlemen,  you  will  next  in- 
quire, what  motive  had  they  to  do  it?  What 
motive  had  they  to  commit  that  murder?" 

J 6)  Because  his  honor  erred  in  charging  the 
nry  in  that  he  presented  in  a  forciUe  man- 
ner his  own  opinion  as  to  the  motive  which 
actuated  the  persons  who  killed  Joseph 
James.  (7)  Because  his  honor  erred  in 
charging  the  Jury  in  respect  to  matters  of 
fact,  so  as  to  influence  their  judgment  in  de- 
termining the  degree  of  credibility  which 
they  should  attach  to  the  testimony  of  the 
defendant,  and  to  that  of  McKay,  Hooten, 
and  Haley,  witnesses  for  the  state.  (8)  Be- 
cause bis  honor  erred  in  that  he  expressed  to 
the  jury  his  own  views  as  to  the  deportment 
of  the  defendant  after  the  murder,  and  sug- 
gested the  conclusions  to  be  drawn  from  his 
conduct  by  using  the  following  words  in  his 
cbarge:  "Tbeoldman  is  killed;  he  is  shot, 
and  be  cried  out,  'Oh I  Joe,  I  am  shot  and 
killedl'  You  have  heard  the  testimony  of 
the  witnesses  as  to  the  conduct  of  Joe  on 
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that  occasion,  and  you  are  to  draw  your  own 
inferences  from  it.  Was  it  that  of  an  affec- 
tionate, dutiful  son.  or  was  it  that  of  one 
different  from  an  affectionate,  dutiful  son? 
Was  his  conduct  such  as  to  show  any  grief 
at  all  at  the  death  of  his  father,  any  desire  to 
bring  the  murderers  to  justice,  or  anything 
of  the  sort?  What  does  he  do?  Where  is 
the  proof  of  anything  he  did  to  srarch  out 
these  murderers  and  bring  them  to  justice? 
There  was  a  reward  offered  by  him  siit)se- 
quentiy;  but  the  proof  is  tliat  he  did  not  of- 
fer the  reward  until  he  was  advised  to  do  it: 
and  there  is  no  proof  that  until  that  time  he 
ever  did  anything  whatever  to  assist  in 
searching  out  the  murderers."  (9)  Because 
his  honor  erred  in  that  he  presented  in  his 
charge  to  the  jury  the  strongest  points  in  the 
testimony  against  the  defendant,  and  omit- 
ted the  facts  and  circumstances  in  his  favor. 
(10^  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  that  bis  charge  to  the 
jury  was  an  argument  for  the  stale,  in  viola- 
tion of  article  4,  §  26.  of  the  constitution, 
and  had  the  effect  to  convince  them  that  he 
had  no  confidence  in  the  testimony  of  the  de- 
fendant; that  he  was  guilty  of  "hiring  an- 
other to  kill  his  father;"  and  that,  unless  he 
was  convicted,  "that  father's  blood  would 
rest  npon  the  hands  of  the  jury. " 

S.  Keith  Dargan,  for  appellant.    J.  M. 
Johnson,  for  the  State. 

MoIrcR,  J.  The  appellant  was  indicted, 
jointly  with  William  Scott,  Lewis  Williams, 
and  liobert  Arthur,  for  the  murder  of  his 
father,  Joseph  James;  and,  a  motion  to  sever 
in  the  triiil  having  been  granted  at  a  previous 
term  of  the  court,  the  solicitor  elected  to  try 
appellant  first;  and  at  March  term,  1888,  the 
appellant  was  tried  and  found  guilty.  Sen- 
tence having  l>een  passed,  defendant  appeals 
upon  the  several  grounds  set  out  in  the  record. 
The  theory  upon  which  the  case  for  the  state 
rested  was  that  the  appellant  had  hired  his 
three  co-defendants  to  kill  his  father,  by  offer- 
ing to  pay  each  of  them  the  sum  of  8200;  and 
the  testimony  mainly,  if  not  entirely,  relied 
upon  to  support  this  theory  was  the  testimony 
of  an  admitted  accomplice,  William  Scott,  to- 
gether with  various  circumstances  wliich  it 
was  claimed  supported  or  corroborated  his  - 
testimony.  The  testimony  tended  to  show 
that  the  deceased  was  shot  at  night  just  as  he 
stepped  out  upon  the  front  piazza  of  the  house 
where  he  and  his  son,  the  appellant,  were 
then  boarding;  that  the  fatal  shot  was  fired 
by  Lewis  Williams,  the  other  two  defendants, 
Scott  and  Arthur,  l>eing  present,  aiding  and 
abetting,  while  the  appellant  was  in  the  back 
part  of  the  house  taking  a  drink  of  water; 
that,  when  the  gun  was  fired,  appellant  and 
Howell,  with  whom  he  was  boarding,  went 
out  on  the  front  piazza,  when  they  heard  the 
exclamation  alluded  to  in  the  judge's  charge, 
— "Joel  Oh,  Joel  I  am  shot  and  killedl" — 
and,  when  asked  by  Howell  what  was  the 
matter,  deceased  replied  "I  am  shot;  they 
have  killed  me;"  that  search  was  immediate- 
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ty  made  for  the  assassin  by  Howell  and  ap- 
pellant, which  proved  to  be  ineffectual.  They 
hurried  back  to  the  old  man,  who  very  soon 
afterwards  died.  Testimony  was  also  ad- 
duced to  show  that  deceased  had  been  previ- 
ously shot  on  three  different  occasions;  that 
three  persons— Bell,  Daniels,  and  Fields — 
had  been  indicted  and  tried  therefor;  that  on 
each  of  these  trials  appellant  was  a  witness 
for  the  stato;  that  he  had  assisted  in  the  ar- 
rest of  Daniels,  who  was  convicted  and  sent 
to  the  penitentiary,  and  that  the  otiier  two 
persons,  Bell  and  Fields,  had  been  acquitted. 
One  James  Hooten,  whose  character  was  at- 
taclied,  was  offered  as  a  witness  to  show  tlitit 
appellant  had  attempted  to  hire  him  to  kill 
his  father;  and  one  Hailey,  whose  character 
was  likewise  attacked,  and  one  McKay,  wlio 
was  not  attacked,  were  offered  tocorroliorate 
Hooten's  testimony,  by  showing  that  they 
were  asked  by  apptll.int  to  carry  messages  to 
Hooton,  though  McKay  does  not  say  what 
was  the  purport  of  tlie  message  he  was  asked 
to  cany,  as  he  declined  to  bc»r  any  message 
at  alL  There  was  much  other  testimony,  h11 
of  which  is  fully  set  out  in  the  case,  but  the 
foregoing  brief  statement  ia  sufficient  to  en- 
able us  to  consider  the  several  objections  to 
the  Judge's  charge. 

The  first  ground  of  appeal  is  in  the  follow- 
ing words:  "Because  his  honor  erred  in  ad- 
mitting in  evidence  the  declarations  of  Joseph 
James,  deceased,  to  the  witness  D.  G.  Du  Bose 
four  weeks  before  his  death."  On  turning 
to  the  case  we  find  that  when  the  witness 
Du  Bose  was  on  the  stand  he  was  asked  ttie 
following  question:  "Shortly  before  the  old 
man  was  killed, do  yon  know,  from  what  you 
beard  either  of  them  say,  whether  the  rela- 
tions t>etween  the  old  man  and  his  son  were 
friendly  or  hostile?"  Objected  to.  Objec- 
tion overruled.  Exception  taken.  Answer. 
"From  what  I  heard  Mr.  .Toe  James,  senior. 
say,  they  were  not  friendly.  He  said  that 
to  me  about  four  weeks  before  he  was  killed." 
Question.  "Gould  you  state  whether  he  had 
hostile  feelings  or  friendly  feelings?"  A. 
"My  opinion  was — "  (Interrupted.)  De- 
fendant's counsel  objects  to  the  opinions  or 
impressions  made  on  the  mind  of  the  witness 
by  the  declarations  of  deceased.  Objection 
sustained.  "By  tTie  Court.  My  ruling  is 
that  an  expression  of  hostility  is  an  act,  not 
a  declaration.  I  have  not  allowed  declara- 
tions to  be  testified  to.  By  t?ie  Court,  (to 
tDltness.)  If  you  heard  him  express  hostile 
feelings  towards  his  son,  stato  it.  A.  I  did, 
sir."  Defendant's  counsel  asked  that  his  ex- 
ceptions be  noted  to  all  testimony  as  to  ex- 
pressions of  hostility  between  the  father  and 
the  son,  and  to  all  declarations  of  hostility. 
From  this  extract  from  the  case,  showing 
.  what  occurred  at  the  trial,  in  reference  to  the 
testimony  objected  to,  it  is  very  manifest 
that  the  eircolt  Judge  drew  a  distinction, 
whether  well  founded  or  not  is  not  now  the 
question,  between  expressions  of  hostility 
and  declarations  which  the  witness  heard, 
^bis  ia  clear  from  what  occurred  when  Hug- 


gins,  who  was  examined  Immediately  before 
Du  Bose,  was  on  the  stand,  for  when  Hug- 
gins  was  asked  as  to  the  relations  between 
the  old  man  and  his  son,  and  he  replied  that 
he  could  not  toll,  except  what  the  old  man 
told  him  five  days  l>efore  he  was  killed,  he 
was  not  allowed  to  say  what  the  old  man  tuld 
him,  the  court  ruling  that,  in  reply  to  the 
evidence  adduced  on  the  other  side  to  the 
effect  that  father  and  son  were  upon  good 
terms,  the  witness  might  prove  expressions 
of  hostility,  but  could  not  be  allowed  to  prove 
what  words  were  used  by  the  old  man  show- 
ing such  hostility, — could  not  prove  the  old 
man's  declarations.  Now,  while  the  excep- 
tion noted  at  the  trial  does  embrace  both 
points, — expressions  of  hostility  as  well  as 
declarations, — it  will  be  observed  that  the 
first  ground  of  appeal,  which  is  all  that  we 
can  properly  consider,  only  imputes  error  to 
the  circuit  judge  in  excluding  the  declara- 
tions of  the  deceased,  which,  as  we  have  seen, 
were  expressly  excluded;  but,  as  this  la 
merely  technical,  we  would  not  be  disposed, 
in  a  case  of  this  gravity,  to  rest  our  decision 
upon  it.  Whether  the  relations  between  two 
persons  are  friendly  or  otherwise  may  be  tes- 
tified to  by  a  witness  who  has  had  an  oppor- 
tunity of  observing  the  intercourse  between 
them;  for  although  such  testimony  may,  to 
a  certain  extent  at  least,  be  regarded  merely 
as  the  opinion  of  the  witness,  yet  it  seems  to 
fall  under  the  exception  to  the  general  rule 
excluding  opinions  of  witnesses,  which  ex- 
ception, as  is  said  in  Com.  v.  Stnrtivant,  117 
Mass.  122,  cited  with  approval  in  Jonea  v. 
Fuller,  19  S.  C.  68, 69,  "is  not  confined  to  the 
evidence  of  experts  tMtifying  on  subjects  re- 
quiring special  knowledge,  skill,  or  learning, 
but  includes  the  evidence  of  common  ol>- 
servers  testifying  to  the  results  of  their  ob- 
servation made  at  the  time  in  regard  to  com- 
mon appearances  or  facts,  and  a  condition  of 
things  which  cannot  be  reproduced  and  made 
palpable  to  a  jury."  Among  the  numerous 
illustrations  given  in  that  case  and  the  note 
thereto  may  be  found  the  following:  "So, 
those  who  have  observed  the  relations  and 
conduct  of  two  persons  to  each  other  may 
testify  whether,  in  their  opinion,  one  waa ' 
attached  to  the  other,"  (McKee  v.  Nelson.  4 
Cow.  355,)  or  "as  to  the  degree  of  affection 
entertained  by  a  wife  for  her  husband,  in  an 
action  of  crim.  con.,"  (Trelawney  v.  Col- 
man,  2  Stai^ie,  191.)  It  seems  to  na  that 
the  true  rule  is  that  a  witness  who  has  had 
an  opportunity  of  observing  the  intorcourse 
between  two  persons  may  be  asked  the  gen- 
eral question  whether  the  parties  are  friendly 
or  otherwise,  although  bis  answer  can  be 
nothing  more  than  an  expression  of  his 
opinion,  the  correctneos  of  which  may  be 
tested  by  a  cross-examination  as  to  the 
gprounds  upon  which  he  bases  his  opinion; 
yet,  when  it  appears  that  he  speaks  only 
from  what  be  has  heard  one  or  the  other  say 
to  himself  or  to  third  persons,  it  is  nothing 
more  than  hearsay,  and  should  be  excluded 
upon  that  ground. 
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In  all  the  other  ^nnds  of  appeal  excep- 
tion is  taken  to  vanoua  portions  of  the  cir- 
eoit  Judge's  charge  to  the  jury  as  being  In 
violation  of  section  26,  art.  4,  of  the  consti- 
tution, which  is  in  these  words:  "Judges 
shall  not  charge  juries  in  respect  to  matters 
of  fact,  but  may  staie  the  testimony  and  de- 
clare the  law. "  For  a  proper  understanding 
of  the  case  it  will  be  necessary  that  the 
charge  of  the  circuit  judge,  together  with 
the  grounds  of  appeal,  be  fully  set  out  by 
the  reporter,  although  we  do  not  deem  it 
either  necessary  or  desirable  to  consider 
specifically  each  of  these  grounds.  This  im- 
perative mandate  of  the  constitution  it  is 
our  plain  duty  to  enforce,  without  r^ard  to 
the  consequences  which  may  ensue  in  any 
particular  case.  Whether  this  is  a  wise  or  an 
unwise  provision  we  have  neither  the  power 
nor  the  disposition  to  consider.  It  is  enough 
for  us  to  know  that  the  people,  in  their 
sovereign  capacity,  have  dedared  that  Judges 
"shall  not  charge  juries  in  respect  to  matters 
of  fact."  and  the  only  question  which  we 
have  the  power  to  consider  is  whether  this 
imperative  mandate  has  been  violated  in  a 
given  case.  The  first  inquiry  which  natu- 
rally arises  is,  what  is  the  meaidng  and  extent 
of  the  proliibition,  "Judges  shall  not  charge 
Juries  in  respect  to  matters  offset?"  If  that 
language  stood  alone,  then  the  inference 
would  be  that  a  Judge,  in  charging  a  jury, 
should  not  say  anything  about  the  facts,  for 
the  broad  terms  used — "in  respect  to  matters 
of  fact" — would  certainly  warrant,  if  they 
did  not  require,  the  inference  that  a  judge 
was  not  at  liberty  even  to  speak  of  the  facts, — 
not  at  liberty  to  speak  in  reference  to  or  "in 
respect"  to  them;  but,  as  that  was  not  the 
intention,  additional  words  are  found  in  the 
clause  which  expressly  permit  the  judge  to 
state  the  testimony;  so  that  the  practical  in- 
quiry is,  what  is  the  extent  of  this  permis- 
don,  following  as  it  does  and  qualifying  the 
previous  absolute  protiibition,  which,  with- 
out such  qualification,  would  forbid  any  allu- 
■ionto  the  testimony?  To  state  the  testi- 
mony, certainly  does  not  mean  to  discuss  the 
testimony;  for,  to  say  nothing  of  the  marked 
difference  in  the  signiflcation  of  these  two 
words,  such  a  construction  would  bring  the 
latter  part  of  the  clause  into  direct  conflict 
with  the  preceding  imperative  prohibition, 
for  to  discuss  the  testimony  would  certainly 
be  charging  in  respect  to  matters  of  fact, — 
the  very  thing  which  is  expressly  forbidden. 
What,  then,  S  the  extent  of  the  permission 
to  state  the  testimony?  Is  it  confined  to  a 
mere  repetition  of  the  testimony  as  it  fell 
from  the  lips  of  the  witnesses,  or  does  it  ex- 
tend to  an  arrangement  of  the  testimony  in 
the  order  in  which  it  applies  to  the  several 
qoeations  of  fisct  arising  in  the  case,  and  as 
thus  arranged  laid  before  the  jury  by  the 
Judge?  £v«r  since  the  cases  at  State  v. 
Oreen,  6  S.  C.  65,  and  Redding  v.  Bailroad 
Co..  Id.  67.  foUowed  by  State  v.  White.  15 
S.  C.  381,  down  to  the  very  recent  case  of 
State  T.  Addy.  28  S.  O.  4,  4  S.  E.  Bep.  814, 


the  latter  construction  has  been  held  the 
correct  one;  hut  it  has  been  uniformly  held 
that  in  thus  laying  the  testimony  before  the 
Jury,  in  its  proper  order,  the  judge  must  be 
careful  to  avoid  expressing  or  even  intimating 
any  opinion  as  to  the  facts,  and  tliat  if  he 
does  so.  whether  intentionally  or  unitention- 
ally,  a  new  trial  must  be  granted.  Under 
our  constitution  the  jury  are  the  exclusive 
judges  of  the  facts;  and  the  true  meaning 
and  real  object  of  the  section  of  the  constitu- 
tion above  quoted  is  that  they  must  be  left  to 
form  their  own  judgment,  unbiased  by  any 
expressions  or  even  intimations  of  opinion 
from  the  judge. 

Looking  at  the  charge  in  this  case  under 
the  light  of  these  principles  it  is  impossible 
for  us  to  resist  the  conclusion  that  the  jury 
could  not  fail  to  see  that  bis  honor  hud  very 
decided  convictions  against  the  prisoner  upon 
many,  if  not  most,  of  the  material  questions 
of  fact  in  the  case.  This  impression  was 
left  upon  our  minds  on  the  first  reading  of 
the  charge,  and  a  careful  examination  of  it 
has  only  served  to  deepen  that  impression. 
Whether  the  charge  be  considered  as  a  whole, 
or  the  several  points  specified  in  the  excep- 
tions be  considered  separately,  we  think  the 
jury  were  bound  to  see  the  leaning  of  tlie 
judge's  mind.  The  declaration  in  the  outset 
that,  if  the  prisoner  hired  another  to  kill  his 
father,  none  of  that  father's  blood  should 
rest  on  bis  hands,  and  that  he  had  no  reason 
to  suppose  that  any  one  of  the  jury  was  dis- 
posed to  differ  from  him  in  that  determina- 
tion, was  well  calculated  to  convey  the  im- 
pression that  the  blood  of  the  deceased  rested 
upon  the  head  of  the  prisoner.  He  was  the 
only  person  then  on  trial ;  and,  if  the  respon- 
sibility for  that  bloody  deed  rested  neither 
upon  the  judge  nor  the  jury,  where  else  was 
it  to  rest  except  upon  the  prisoner.  Then 
the  manner  in  which  the  testimony  adduced 
to  corrolwrale  the  testimony  of  WillLim  Scott 
was  presented  to  the  jury,  and  the  remarks 
made  as  to  the  motive  for  the  killing,  ex- 
cluding all  idea  of  the  motive  being  robbery, 
and  presenting  in  the  strongest  light  the  idea 
that  it  was  for  the  bribe  alleged  to  have  been 
offered  by  the  prisoner  to  any  one  wiio  would 
take  his  father's  life;  the  discussion  of  the 
testimony  of  Hooten,  and  the  evidence  re- 
lied on  to  corroborate  him,  especially  in  con- 
nection with  the  suggestion  that  he  was  just 
such  a  person  to  whom  such  an  infamous  of- 
fer would  likely  be  made;  the  suggestion 
that  the  reward  offered  by  the  prisoner  for 
the  discovery  of  the  murderer  of  his  father 
might  have  been  prompted  by  other  than  the 
ostensible  motive;  the  intimation  that  the 
prisoner  might  have  put  the  ofiBcei-s  of  the 
state  upon  the  wrong  track  when  they  were 
trying  to  find  out  who  had  shot  the  deceased 
on  previous  occasions;  the  comments  on  the 
conduct  of  the  prisoner  after  his  father  was 
killed,  —  these,  and  other  portions  of  the 
charge  which  it  is  deemed  unnecessary  to 
consider  specifically,  could  not  fail  to  indicate 
to  the  jury  the  opinion  of  his  honor.    But, 
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in  addition  to  tliis,  when  the  Judge,  in  com- 
menting on  the  teetimony  adduced  to  show 
that  the  prisoner  had  been  active  in  the  pros- 
ecution of  others  who  had  previously  shot 
his  father,  he  explicitly  instructed  the  jury 
that  they  could  draw  no  inference  favorable 
to  the  prisoner  from  such  testimony, — that 
they  could  draw  no  inference  from  the  fact 
that  the  prisoner  hiiu]  testifled  as  a  witness 
for  the  state  on  the  trial  of  these  parties,  and 
had  assisted  in  the  arrest  of  Daniels,  who 
was  convicted, — it  seems  to  us  clear  that  he 
plainly  invaded  the  province  of  tiie  jury,  and 
forbade  them  from  doing  what  it  was  their 
exdnsive  province  to  do, — draw  inferences 
from  the  testimony  adduced.  The  jury  being 
the  sole  judges  of  the  facts,  it  is  for  them, 
and  not  for  the  Judge,  to  say  whether  any  in- 
ferences,  and  if  so  what,  shall  be  drawn  from 
the  testimony ;  and  it  is  a  plain  violation  of 
the  constitutional  provision  above  referred 
to  for  the  judge  to  instruct  the  jury  that  no 
inference  can  be  drawn  from  any  given  por- 
tion of  the  testimony.  If  it  were  otherwise, 
then  it  would  be  practicable  for  a  judge,  in 
effect,  to  dictate  the  verdict.  Without  going 
into  any  further  discussion  of  the  charge  it 
seems  to  ua  clear  that,  whether  the  charge 
be  considered  as  a  whole,  or  as  to  those  por- 
tions of  it  speciflcally  mentioned  in  the  ex- 
ceptions, it  was  in  violation  of  the  provision 
of  the  constitution;  and  for  this  reason  we 
are  compelled  to  grant  a  new  trial.  We  de- 
sire to  say,  however,  that  we  are  not  to  be 
regarde<l  as  either  expressing  or  even  inti- 
mating any  opinion  as  to  the  correctness  or 
incorrectness  of  the  verdict.  That  is  a 
question  which  it  is  beyond  our  province  to 
consider,  and  has,  therefore,  not  been  con- 
sidered. Our  action  in  granting  a  new  trial 
for  the  errors  of  law  indicated  is  not  entitled 
to  have,  and  should  not  have,  the  slightest 
influence,  either  one  way  or  the  other,  upon 
the  next  Jury  called  upon  to  pass  on  the  facts 
of  the  case,  us  they  may  then  be  presented  to 
them.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be  reversed 
solely  on  the  grounds  indicated,  and  that 
the  case  be  remanded  to  that  court  for  a  new 
trial. 

Simpson,  0.  J.,  and  MoOowan.  J.,  concur. 

(31  S.  C.  262)  ~~~~ 

GABBiQAir  e.  Etans  st  tH. 

(SuitnmeCourtof South  CaroUna,  Jnl]r«,188e.) 

Pabtitiom— JuBT  Tsui.. 

On  a  foredosnte  of  a  mortgage  given  on  land  by 

a  OMtui  que  trust,  the  trustee  in  possession  and 

olaiming  title  was  not  made  a  partv.    One  of  two 

Snrobasers  at  the  foreolosnre  sale  brought  parti- 
ion  against  his  oo-tenant  and  the  trustee,  alleging 
that  the  latter  was  in  possession,  claiming  title. 
MM,  that  the  purchasers  had  no  right  to  pwrtlUon 
nntil  they  established  their  title  a^inst  the  trus- 
tee, and  the  question  of  title  was  not  one  for  an 
issue  out  of  ohancery,  but  was  one  of  law  for  a  Jury. 

Appeal  from  common  pleas  circuit  court 
«f  ChesterSeld  county;  Presslet,  Judge. 
William  A.  Carrigan  filed  •  biU  in  parti- 


tion against  Samuel  W.  Evans  and  others. 
From  certain  orders  of  tlie  court  Evans  ap- 
peals. 

R.  T.  Castin,  for  appellant.    Newton,  Mc- 
Queen &  Hursey,  for  respondent. 

MoOowAM,  J.  This  case  was  submitted 
upon  printed  arguments,  and,  as  well  as  we 
can  gather  them  from  the  brief,  the  general 
facts  are  as  follows:  (1)  It  seans  that  Sam- 
uel W.  Evans  and  his  tenant,  0.  S.  Brown, 
are  in  possession  of  a  tract  of  land  contain- 
ing 500  acres;  that  Evans  claims  to  be  seised 
in  fee  of  the  same,  under  the  will  of  one 
Eleanor  Chapman,  which  conveyed  the  fee 
to  him,  upon  the  trusts  to  hold  the  same  for 
the  sole  and  separate  use  of  Margaret  Blue 
for  and  during  her  natural  life,  and,  after 
her  death,  to  convey  the  same  to  her  chil- 
dren, share  and.  share  alike;  that  said  Mat- 
garet  Blue  is  still  alive,  and  is  one  of  the  de- 
fendants in  the  case.  (2)  It  further  appeared 
that  under  some  proceeding  the  aforesaid 
tract  of  land  was  offered  for  sale  by  the  sher- 
iff of  Chesterfield  county.  The  record  of  that 
proceeding  is  not  in  the  case,  and  it  does  not 
appear  what  was  the  precise  nature  of  the 
issues,  or  who  were  the  parties  thereto,  ex- 
cept that  it  tA\  out  incidentally  from  a  pre- 
vious order,  made  by  Judge  Fraser.  that 
the  proceeding  was  an  action  by  William  A. 
Carrigan.  the  plaintiff  here,  to  foreclose  a 
mortgage  against  Mrs.  Blue,  the  principal 
cestui  que  trust,  and  that  her  trustee,  Samuel 
W.  Evans,  was  not  a  party  to  the  proceeding. 
At  the  sale,  however,  Carrigan  and  A.  A. 
Pollock  bid  off  the  land,  and  took  sheriff's 
titles  as  tenants  in  common.  Evans  refused 
to  yield  possession,  olaiming  that  the  legal 
title  was  in  him;  that  be  had  never  been 
made  s  party  to  any  proceeding  in  which  it 
was  adjudged  that  be  had  not  the  title.  The 
purchasers  at  the  sheriff's  sales  made  some 
efforts  to  dispossess  him,  which  wero  not 
successful;  but.  from  the  view  the  court 
takes,  it  will  not  be  necessary  to  refer  to 
the  subject  of  these  proceedings  again.  (8) 
Thereupon  the  plaintiff,  Carrigan,  alleging 
that  he  and  Pollock  were  "seised  in  fee-sim- 
ple absolute"  of  the  land,  instituted  this  pro- 
ceeding against  his  co-purchaser.  Pollock, 
for  partition,  making  at  the  same  time  Sam- 
uel W  Evans,  the  trustee,  and  his  tenant. 
Brown,  as  also  the  eeatui  que  trust  Mrs. 
Blue,  parties  defendant;  the  defendant  Ev- 
ans still  objecting  to  surrender  possession, 
but,  on  the  contrary,  claiming  the  land  as  his 
own  as  trustee,  and  traversing  the  allegation 
that  Carrigan  and  Pollock,  or  either  of  them, 
had  titles  under  the  aforesaid  sheriff's  sale 
and  conveyance.  The  case  came  up  on  cal- 
endar No.  2  as  a  case  in  chancery  and  Judge 
Prbsslet,  upon  motion  of  the  plaintiff,  or- 
dered that  the  following  "issues  from  chan- 
cery" be  submitted  to  a  Jury  tat  trial:  "(1) 
Is  the  defendant  S.  W.  Evans  the  sole  owner 
of  the  property  described  in  the  complaint  as 
trustee?  (2)  Is  the  said  defendant  S.  W. 
Evans,  as  trustee,  owner  of  any  part  of  said 
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property  or  land,  and,  If  so,  what  part?  It 
u  further  ordered  that  the  said  defendant  S. 
W.  Evans  do  hold  the  affirmiitiv6  of  said 
issues, "  etc.  From  this  order  the  defendant 
Samuel  W.  Evans  appeals  to  this  conrt  upon 
the  following  exceptions:  "(1)  Because  his 
honor  erred  in  granting  said  onler.  (2)  Be- 
cause said  cause  not  being  ready  for  trial,  and 
no  motion  having  been  served  on  defendant's 
attorney,  it  was  error  to  hear  the  motion  of 
plaintiff's  attorney,  and  grant  order  thereon 
without  consent  of  defendant.  (3)  The  com- 
plaint being  for  the  recovery  and  partition  of 
real  estate,  and  the  defendant,  in  his  answer, 
having  denied  the  allegations  of  complaint, 
and  alleged  adverse  possession  and  title  in 
himself,  the  plaintiff  should  have  been  re- 
quired to  establish  the  allegations  of  his  com- 
plaint, and  bis  honor  erred  in  requiring  the 
defendant  to  assume  the  affirmative  of  the 
lssues,tobe  submitted  to  a  jury.  (4)  Thede- 
fendant,  in  his  answer,  having  claimed  abso- 
lute title  to  the  laud  described  in  the  complaint, 
the  cause  should  liave  been  submitted  to  a 
jury  upon  the  issues  made  by  the  pleadings, 
and  not  upon  'issues  out  of  chancery.'  {5) 
The  question  of  title  to  land  being  raised  by 
the  pleadings,  the  case  should  have  been 
transferred  from  calendar  No.  2  to  calendar 
No.  1,  to  be  tried  before  a  Jury  upon  the  is- 
sues of  title  raised  therein.  (6)  Because, 
the  issues  submitted  under  the  order  of  Jndge 
Fkaseb  having  been  determined  in  favor  of 
the  defendant,  the  question  of  right  to  the 
possession  of  the  land  described  in  the  com- 
plaint was  thereby  adjudicated.  (7)  Be- 
cause the  judgment  and  order  of  Judge  Wal- 
lace determined  the  right  of  possession  of 
said  premises  to  be  in  the  defendant."  etc. 
Exceptions  6  and  7  relate  to  some  previous 
proceedings  by  the  purchasers  to  oust  Evans 
from  the  premises,  but  we  do  not  think  it 
necessary  to  incumber  the  case  with  a  state- 
ment of  them.  As  we  understand  it,  the 
doctrine  of  res  adjudicata  does  not  apply  to 
the  order  of  Judge  Wallace,  confirming 
the  finding  under  "issues"  directed  by  Judge 
Fbaser,  that  the  defendant  Evans  was  enti- 
tled to  possession.  While  approving  the 
finding.  Judge  Waixace  held  that  "no  final 
judgment  could  be  rendered  in  the  case  for 
the  reason  that  title  to  land  cannot  be  de- 
termined in  this  state  under  a  rule."  The 
merits  bad  not  been  decided  under  proper 
issues.  See  Charles  v.  Charles.  13  S.  C.  887. 
We  regard  every  point  in  the  case  as  conclu- 
sively settled  by  that  of  Reams  v.  Spann,  28 
8.  C.  530,  6  S.  E.  Rep.  825,  where,  iii  a  sim- 
ilar case,  it  was  held  that,  "where  plaintiff 
brings  action  for  partition,  alleging  that  two 
of  the  defendants  are  in  possession,  who  an- 
swer claiming  title,  the  rights  of  these  de- 
fendants involve  a  legal  issue,  which  must 
first  be  determined  by  trial  by  jury,  before 
■the  matter  of  partition  can  be  heard.  Upon 
the  question  of  title  it  is  not  a  case  for  an 
issue  out  of  chancery,  but  for  a  trial  by  jury 
4it  law."  Here  the  pleadings  admit  that  Ev- 
ans is  now.  and  for  a  long  time  has  been,  in 


possession  of  the  premises,  claiming  title.  It 
does  not  appear  that  he  was  made  a  party  in 
the  case  of  foreclosure  of  mortgage  against 
Mrs.  Blue,  under  which  the  claimants  pur- 
chased. They  may  have  no  title;  Mrs.  Blue 
may  not  have  had  the  right  to  bind  the  land 
by  mortgage.  At  all  events  it  is  clear  that 
the  title  has  never  been  adjudged  as  against 
Evans,  who  claims  title  as  trustee  in  himself. 
In  this  state  of  the  case  the  claimants  have 
no  right  to  partition  the  land  between  them- 
selves, until  they  have  established  tlieir  title 
as  against  Evans.  That  can  only  be  done 
in  the  regular  way, — by  proving  their  title. 
Evans,  being  in  possession,  may  remain  en- 
tirely passive  until  they,  the  purchasers, 
prove  their  case  upon  the  formal  legal  issue 
made  by  them.  To  assume  that  they  have 
title,  and  to  require  him  to  prove  his  title, 
and  to  show  cause  why  he  should  not  be 
ousted  of  the  possession,  would  be  to  reverse 
entirely  the  relations  of  the  parties,  and,  by 
making  Evans  the  actor  instead  of  being  the 
defendant,  to  deprive  him  of  an  important 
right  involved  in  the  maxim,  "melior  eat 
conditio  possidentis,  et  rei  quam  actoris." 
As  this  court  said  in  Reams  T.  Spann,  sUpra: 
"The  case  embraced  two  causes  of  action. — 
one  purely  legal,  for  the  recovery  of  the  land, 
*  *  •  and  tlie  other  equitable,  for  parti- 
tion after  it  was  recovered.  The  legal  issue 
should  therefore  have  been  first  tried  by  a 
jury;  and,  if  that  resulted  in  favor  of  the 
plaintiffs,  then,  and  not  till  then,  could  the 
court,  on  its  equity  side,  decree  partition, — 
as  in  Adickes  v.  Lowry,  12  S.  C.  97.  In  the 
trial  of  the  legal  issue,  the  action  being  for 
the  recovery  of  specific  real  property,  the 
question  of  title  should  have  been  submitted 
to  a  jury  upon  the  issues  made  by  the  plead- 
ings. As  we  understand  it,  the  right  of  t 
party  to  demand  a  trial  by  jury  under  sec- 
tion 274  of  the  Code  *  *  *  differs  verj 
materially  from  any  right  concerning  ■  issues 
from  chancery,'  [the  findings  upon  which 
may  be  entirely  disregarded  by  the  judge  act- 
ing as  chancellor.]  So  far  as  tlie  McReas 
[Evans]  are  concerned,  this  is  simply  an  ac- 
tion at  law  for  the  recovery  of  a  tract  of 
land."  And  authorities.  The  judgment  of 
this  conrt  is  that  the  judgment  of  the  circuit 
court  be  revereed.  and  the  case  remanded  tc 
that  conrt  for  a  new  trial  in  conformity  with 
the  principles  herein  announced,  or  sucL 
other  proceedings  as  the  parties  may  be  ad 
vised. 

Saaaois,  C.  J.,  and  McItbb,  J.,  oonciu 

(81  S.  C.  238) 

Statb  «.  Williams. 
(Supnenw  Court  0/ South  Carolina.  JiOy  0,1886.) 

COMPBTSHCr  OV  JVBOBS— IXBTBUOTIONS. 

1.  Gen.  St.  S.  C.  {  2861,  provides  that  the  court 
■ball,  on  motion,  examine  a  person  called  as  a  jnror. 
and  if  It  shall  appear  to  the  court  that  he  is  not  in- 
different, he  shall  set  him  aside.  Defendant  in  • 
murder  trial  ohaUenKed  three  Jurors  who  had  tried 
the  case  of  one  who  had  been  jointly  indicted  with 
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defendant  for  tbe  same  offense  and  oonvicted. 
The  court,  i^r  examination,  held  them  competent. 
Held,  that  this  was  not  error.    KoItbii,  J.,  dissent- 

Inff 

3.  It  is  error  for  the  oonrt  to  excuse  a  juror  on 
the  ground  of  prejudice,  wlthont  first  making  the 
examination  called  for  hy  section  2861. 

8.  Where,  on  reading  tiie  charge  given  in  a  mur- 
der trial  as  a  whole,  it  is  apparent  that  the  judge 
thought  the  prisoner  guilty,  and  that  he  should  be 
eonTTcted,  and  the  language  used,  and  the  ques- 
tions propounded,  naturally  carried  this  thought 
to  the  jury,  a  new  trial  must  be  granted  under 
Const^  S.  C.  art.  4,  {  96,  providing  that  judges  shall 
net  charge  as  to  questions  of  lact,  but  may  state 
the  testimony  and  declare  the  law. 

Appeal  from  general  sesBions  circuit  court 
of  Darlington  county;  Pbesslet,  Judge. 

Lewis  Williams  was  convicted  of  murder 
and  appeals. 

B.  0.  Woods,  for  appellant.  /.  M.  John- 
ton,  Sol.  Oen.,  for  respondent. 

Simpson,  G.  J.  For  a  full  understanding 
cl  this  case  the  opinion  is  preceded  by  a  state- 
ment of  the  case,  the  indictment,  the  impan- 
dlng  of  the  jury,  the  charge  of  his  honor. 
Judge  B.  C.  Presslet,  and  the  exceptions 
<tf  appellant,  as  follows: 

"STATBMKNT  OF  CASK. 

"The  defendant  Lewis  Williams,  and  his 
oo-defendants  Joseph  W.  James,  William 
Scott,  add  Robert  Arthur,  were  jointly  in- 
dicted for  the  murder  of  Joseph  James,  Sr., 
upon  three  counts,  as  the  indictment  will 
disclose.  At  the  preceding  term  of  the  court 
for  Darlington  county,  to-wit,  at  the  June 
term,  1888,  Judge  Fraseb  preeiding,  the  de- 
fendants Lewis  Williams,  Joseph  W.James, 
and  William  Scott  were  arraigned,  and  each 
at  them  pleaded  '  not  guilty.'  On  the  mo- 
tion of  the  defense.  Judge  Axdrioh,  at  tlie 
October  term,  granted  a  severance,  and  sub- 
sequently, on  the  motion  of  the  solicitor, 
eontinued  the  cases  until  the  next  term  of  the 
court.  The  case  came  on  for  trial  at  the 
March  term  of  the  court  of  sessions,  when 
the  defendants  James  and  Williams  were 
separately  tried,  and  were  both  convicted,  the 
defendant  Scott,  an  alleged  accomplice,  in 
both  cases  testifying  on  behalf  of  the  state, 
and  in  his  testimony  admitted  bis  own  guilt, 
and  testiQed  further  to  :t  conspiracy  between 
himself  and  his  co-defendants  for  tlie  murder 
of  the  deceased.  No  disposition  having  been 
made  of  the  case  against  Scott,  upon  a  trial 
of  the  defendant  Lewis  Williams  three  of  the 
jurors  who  composed  the  jury  in  the  trial  of 
Joseph  W.  James  served  upon  the  jury  in  the 
trial  of  Williams.  The  defendant  having 
elmllenged  for  cause  all  the  jurors  who  served 
In  the  trial  of  James,  and  being  overruled, 
challenged  them  peremptorily,  bis  peremp- 
tory challenges  being  exhausted  when  the 
saidtbree  Jurora  were  called  and  sworn.  The 
method  of  impaneling  the  jnry  is  inserted  in 
the  casa  The  following  constitute  the  in- 
dictment In  the  case,  the  testimony  at  the 
trial  of  Williams,  the  judge's  charges,  notice 
of  appeal,  and  exceptions  duly  served  upon 
the  presiding  judge,  his  honor  B.  G.  Pkess- 
UET,  and  J.  M.  Johnson,  solicitor;  the  time 


for  serving  the  case  having  been  extended  by 
agreement  with  the  solicitor:  '  The  State  of 
South  Carolina,  County  of  Darlington. — At 
a  court  of  general  sessions  begun  and  holden 
in  and  for  the  county  of  Darlington  in  the 
state  of  South  Carolina,  at  Darlington,  in  the 
county  and  state  aforesaid,  on  Monday,  the 
day  of  March,  in  the  year  of  our  Lord 


one  thousand  eight  hundred  and  eighty-eight, 
thejurorsof  and  for  thesaid  county  of  Darling- 
ton aforesaid,  in  the  state  of  South  Carolina 
aforesaid,  that  is  to  say.  upon  their  oaths 
present  that  William  Scott,  Lewis  Williams, 
Kobert  Arthur;  and  Joseph  W.  James,  on  the 
eighth  day  of  May  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-eight, 
with  force  and  arms,  at  Darlington,  in  the 
county  of  Darlington,  state  aforesaid,  in  and 
upon  one  Joseph  James,  Sr..  feloniously, 
willfully,  and  of  their  malice  aforethought, 
did  make  an  assault,  and  iiim,  the  said  Joseph 
James,  Sr.,  with  a  gun  did  shoot  and  wound, 
giving  to  him,  the  said  Joseph  James,  Sr., 
then  and  there,  by  means  of  the  said  shooting 
in  and  upon  the  body  of  Iiim,  the  said  Joseph 
James,  Sr.,  one  mortal  wound,  of  which  said 
-mortal  wound  the  said  Joseph  James,  Sr., 
then  and  there  instantly  died.  And  so  the 
juFOi-s  aforesaid  do  say  that  the  said  Joseph 
W.  James,  the  said  Joseph  James,  Sr.,  in 
mannner  and  form  aforesaid,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did 
kill  and  murder,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 
And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that  the  said 
Lewis  Williams,  on  the  eighth  day  of  May  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-eight,  with  force  and  arms 
at  Darlington,  in  the  county  of  Darlington, 
state  aforesaid,  in  and  upon  one  Joseph  James, 
Sr.,  feloniously,  willfully,  and  of  their  malice 
aforethought,  did  make  an  assault,  and  him, 
the  said  Joseph  James,  Sr.,  with  a  gun  did 
shoot  and  wound,  giving  to  him,  the  said 
Joseph  James,  Sr.,  then  and  there,  by  means 
of  ssdd  shooting  in  and  upontbebody  of  him, 
thesaid  Joseph  James,  Sr.,  one  mortal  wound, 
of  which  said  mortal  wound  the  said  Joseph 
James,  Sr.,  then  and  there  instantly  di^; 
and  so  the  jurors  aforesaid  do  say  the  said 
Lewis  Williams,  the  said  Joseph  .Tames, 
Sr.,  in  manner  and  form  aforesaid  feloni- 
ously, willfully,  and  of  his  malice  afor&> 
thought  did  kiU  and  murder;  and  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  Joseph  W.  James,  William 
Scott,  and  Bobert  Arthur,  late  of  the  county 
aforesaid,  before  tlie  said  felony  and  murder 
was  committed  in  form  afores^d.  to-wit,  on 
the  second  day  of  May  in  the  year  aforesaid, 
at  Darlington,  in  the  county  aforesaid,  did 
feloniously  and  maliciously  incite,  move,  pro- 
cure, aid,  counsel,  hire,  and  command  tbo 
said  Lewis  Williams  the  said  felony  and  mur- 
der, in  manner  and  form  aforesaid,  to  do  and 
commit,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the 
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peace  and  dignity  of  the  same  state  afore- 
said.' 

"When  tlie  jury  was  being  impaneled  the 
juror  T.  P.  King  was  called  to  the  book,  where- 
upon the  dtifendiint's  counsel  challenged  the 
juror,  upon  the  ground  that  this  juror  had 
served  upon  the  panel  which  tried  the  case 
against  Joseph  W.  James,  and  that  the  defend- 
ant Lewis  Williams  was  charged  in  the  indict- 
ment as  a  co-conspirator  with  James.  The 
presiding  judge  ordered  the  juror  to  be  sworn 
upon  his  voir  dire.  This  was  done,  and  the 
juror,  having  answered  satisfactorily  the 
questions  propounded  to  him,  was  declared  by 
tiie  presiding  judge  to  be  a  competent  juror, 
and  ordered  to  be  presented  to  the  defendant. 
(The  defendant  excepts.)  When  the  juror  £. 
B.  Moore  was  called  the  defendant's  counsel 
challenged  the  juror  for  the  same  cause.  He 
was  sworn  upon  his  voir  dire,  arid,  having 
answered  satisfactorily  to  the  court  tlie  ques- 
tions propounded  to  him,  be  was  declared  by 
the  presiding  judge  to  be  a  competent  juror, 
and  was  ordered  to  be  presented  to  the  defend- 
ant. (Defendant  excepts.)  When  the  juror 
S.  E.  Moore  was  called  the  defendant's  counsel 
flballenged  the  juror  for  the  same  cause.  He 
was  ordered  by  the  presiding  judge  to  be 
sworn  upon  his  voir  dire.  This  was  done, 
•nd,  the  juror  having  answered  satisfactorily 
to  the  court  the  questions  propounded  to  him, 
he  was  declared  by  the  presiding  judge  to  be 
a  competent  juror,  and  ordered  to  be  presented 
to  the  defendant.  (Defendant  excepts.) 
When  the  juror  J.  M.  King  was  called  the 
defendant's  counsel  challenged  the  juror  for 
the  same  cause.  The  juror  was  ordered  to  be 
sworn  upon  bis  voir  dire.  This  being  done, 
and  the  juror  failing  to  answer  satisfactorily 
to  the  presiding  judge  the  qnestions  pro- 
pounded to  him,  he  was  declared  to  be  not  a 
competent  juror,  and  ordered  not  to  be  pre- 
sented to  the  defendant.  When  the  juror  A. 
M.  Lee  was  called  the  defendant's  counsel 
challenged  the  juror  for  the  same  cause.  The 
juror  was  ordered  to  be  sworn  ppon  his  voir 
dire.  This  being  done,  and  the  juror  having 
answered  satisfactorily  to  the  court  the  ques- 
tions propounded  to  him,  he  was  declared  by 
the  court  to  be  a  competent  juror,  and  ordered 
to  be  presented  to  the  defendant.  The  so- 
licitor challenged  this  juror.  Whenthe  juror 
P.  A.  PameU  was  called  the  defendant's 
counsel  challenged  the  juror  for  the  same 
cause.  The  juror  was  3 worn  upon  his  voir 
dire,  and,  having  answered  satisfactorily  the 
questions  propounded  to  him,  was  declared 
if  the  presiding  judge  to  be  a  competent  ju- 
ror, and  ordered  to  be  presented.  (Defendant 
excepts.)  When  the  juror  W.  0.  Ervin  was 
called  defendant's  counsel  challenged  the  ju- 
ror for  the  same  cause.  The  juror  was  sworn 
upon  his  voir  dire,  and,  having  satisfactorily 
answered  the  questions  i  ropounded,  was  01^ 
dered  to  be  presented.    (Defendant  excepts.) 

When  the  juror Poison  was  called  the 

defendant's  counsel  challenged  the  juror  for 
the  same  cause.  The  juror  was  sworn  upon 
Ilia  voir  dire,  and,  falling  to  satisfactorily  an- 


swer the  questions  propounded,  he  was  de- 
clared by  the  presiding  judge  to  be  not  a  com- 
petent juror.  When  the  juror  J.  A.  Hugglna 
was  called  the  presiding  judge  said :  '  I  heard 
his  testimony  in  the  other  case,  and  I  do  not 
regard  him  as  a  person  without  prejudice.  I 
WHS  not  at  all  satisfied  with  his  talking  with 
the  witnesses  at  the  hotel  door.'  The  juror 
was  ordered  not  lo  be  presented  to  the  defend- 
ant. (The  defendant  excepts.)  When  the 
jnrors  John  T.  Rogers,  W.  8.  Mcintosh,  and 
Harrington  were  each  called  the  de- 


fendant's counsel  challenged  each  for  the 
same  cause.  Each  juror  was  sworn  upon  his 
voir  dire,  and  each  juror,  having  answered 
satisfactorily  the  qnestions  propounded,  was 
declared  by  the  presiding  judge  to  be  a  com- 
petent juror,  and  presented  to  thedefendant. 
(Defendant  excepts.)  The  defendant's  per- 
emptory challenges  having  been  exhausted 
before  the  last-named  three  jurors  were  called, 
they  were  sworn  upon  the  jury." 
"jttdoe's  ohargb. 
"Mr.  Foreman  and  Gentlemen:  There 
have  been  so  many  details  in  this  case  that  I 
do  not  consider  necessary  to  call  your  atten- 
tion to,  and  which  may  have  tended '  to  di- 
vert your  attention  from  the  true  issues  of 
the  case,  that  I  will  endeavor  precisely  to 
call  your  attention  to  the  true  issues  which 
you  are  to  try.  Well,  first,  you  are  not  to 
try  whether  Lewis  Williams  shot  that  gun, 
or  who  shot  It.  That  is  not  a  material  issue 
in  the  case  in  so  far  as  his  legal  guilt  is  con- 
cerned. It  is  a  question  when  you  come  to 
consider  the  truth  of  William  Scott's  testi> 
raony,  but  it  is  not  one  of  the  legal  issues  in 
the  case,  because  the  law  is  this:  that  whetli- 
er  he  shot  the  gun,  or  whether  be  was  on  the 
watch, — present  on  the  watch, — ^it  is  just  the 
same.  '  The  law  is  this:  that  the  man  who 
kills,  and  the  man  who  stands  on  the  watch 
to  keep  him  from  being  surprised  when  he  Is 
going  to  kill, — the  offense  is  the  same  in  Iiiw. 
If  two  or  more  persons  go  together  to  kill  a 
man,  the  finger  of  the  man  ttiat  is  on  the 
trigger  is  the  finger  of  all.  So  you  will  not 
try  that  issue  at  all.  You  are  to  try  whether 
be  took  part  in  that  killing,  either  by  shooting 
the  gun,  or  by  being  on  the  watdi. — being 
there  to  encourage,  aid,  and  abet.  But, 
as  a  matter  of  course,  it  does  bear  upon  the 
question  of  Scott's  telling  the  truth.  Your 
view  on  that  matter  does  bear  on  that  ques- 
tion. And,  first,  let  me  say  to  you  on 
that  question  what  I  said  to  the  other  jury, 
that  you  start  out  assuming  that  Scott  is  a 
discredited  witness.  The  law  considers, 
when  he  testifies  to  the  part  lie  took  in  the 
transaction,  he  thereby  discredits  himself, 
and  you  are  not  to  believe  him  unless  you 
consider,  either  from  his  manner  of  testify. 
ing,  and  from  the  number  of  details, — the 
number  of  particulars, — which  he  mentions 
of  which  you  are  to  judge,  that  he  could 
not  have  manufactured  them,  and  from  the 
circumstances  which  you  regard  as  cor- 
roborating him.  You  are  to  judge  from  all 
these  whether  he  has  told  the  truth  or  not. 
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If  be  be  a  lying  witness,  one  that  cannot  be 
relied  on  under  any  circumstances,  still,  if 
all  these  things  talten  together. — that  is,  his 
manner,  the  number  of  details  and  other  cir 
cumstanoes  that  point  to  the  defendant  cor 
roborating  him, — if  all  these  circumstances 
bring  conviction  to  your  minds  that,  whether 
liar  or  not,  he  telts  the  truth  in  this  case  in 
so  far  as  the  guilt  of  the  defendant  is  con- 
cerned, the  law  says  you  can  act  on  it.  The 
law  says,  if  it  be  not  corroborated  in  the  im- 
portant material  matters,  you  should  be  very 
cautious  about  trusting  his  testimony.  The 
law  says  it  is  unsafe  to  trust  his  testimony 
unless,  from  all  the  circumstances  of  the 
case,  you  are  reasonably  satisfied  that  he  has 
told  the  truth.  Weil,  now,  bear  in  mind 
that  the  question  of  who  shot  makes  no  legal 
difference  in  the  case.  Then  the  question 
for  you  to  decide  is,  was  this  defendant  pres- 
ent there,  either  doing  tlie  shooting,  or  on 
the  watch  helping  or  encouraging  theotliers? 
Well,  you  recollect  Scott's  story.  He  says 
he  was  employed  by  James  to  get  the  other 
men  to  come  into  this  matter;  that  he  got 
defendant,  and  defendant  got  Bob  Arthur, 
and  that  they  three  contrived  the  matter  un- 
der the  management  of  Mr.  James.  Now, 
first,  Scott  admits  that  he  was  there;  but  he 
does  not  admit  that  he  did  the  shooting.  It 
is  said  that  you  are  not  to  believe  that  he 
tells  the  truth  on  that  account.  You  are  not 
to  believe  he  tells  the  truth,  because  it  is 
more  likely  he  did  the  shooting.  You  are  to 
be  the  judges  of  that.  If  he  was  the  person 
who  arranged  the  whole  matter,  and  if  he 
got  Lewis  Williams,  and  I>ewis  Williams  got 
Bob  Arthur  to  join  in  this  matter,  it  is  for 
you  to  say  for  yourselves,  according  to  your 
own  common  sense  and  knowledge  of  such 
things,  what  is  the  position  be  would  be  lilie- 
ly  to  take  if  he  was  the  captain.  He  says 
that  he  stood  about  half-way  between  the  gate 
and  the  parties  who  were  to  do  the  shooting. 
Well.  I  don't  know  whether  he  would  consid- 
er that  the  safer  position  for  himself  or  not, 
— I  don't  know;  you  are  to  judge  whether  he 
thought,  as  he  was  the  manager,  he  would 
not  be  the  best  man  to  watch.  Did  he  or 
not  stay  in  such  position  as  that  be  could  see 
anybody  coming  from  the  big  gate,  and  at 
the  same  time  give  the  alarm  to  those  that 
were  at  the  bouse?  You  must  weigh  that 
matter  for  yourselves.  I  cannot  give  you 
any  opinion  on  it.  If,  from  what  he  says  as 
to  his  position,  you  come  to  the  conclusion 
that  he  was  in  a  position  to  see  anybody  com- 
ing, and  at  the  same  time  in  a  position  to 
give  the  alarm  to  the  others,  you  will  then 
say,  was  not  that  the  best  position  for  the 
captain  ?  He  may  or  he  may  not  be  u  n  willing 
to  trust  one  of  the  others  to  an  important  po- 
sition like  that.  I  don't  know ;  it  is  for  you 
to  say.  Well,  it  is  said  he  is  not  to  be  be- 
lieved because  there  was  but  one  track  there, 
and  therefore  it  is  to  be  inferred  that  he  had 
no  accomplices.  There  was  but  one  track. 
You  have  heard  the  testimony  of  Mr.  Har- 
msn  Howell  on  that  subject.    He  says  all  the 


ground  around  the  steps  was  perfectly  hard, 
and  that  it  was  not  at  all  probable  that  a  per- 
son in  his  socks  could  have  made  a  track 
there;  that  on  the  left  hand  as  you  go  in, 
where  the  person  is  said  to  have  stood  that 
shot  the  old  man.  you  could  see  that  the 
ground  looked  like  it  had  been  scraped;  not 
a  track,  but  the  surface  stirred.  Whether 
that  would  be  likely  to  occur  from  the  man- 
ner in  which  one  would  move  about  when 
firing  a  gun,  I  dp  not  know:  it  is  for  you  to 
judge.  But  he  said  he  found  no  mark  of  the 
foot  or  track  anywhere  else  within  the  in- 
closure,  but  going  on  there  was  a  place  where 
he  did  see  tracks  of  a  stocking  foot — of  one 
person  in  stockings — crossing  a  sandy  place. 
Can  you  or  not  infer  from  that  that  there 
was  but  one  person  going  that  way?  That 
would  depend  upon  whether  they  would  all 
run  together,  or  whether  they  would  scatter. 
It  would  depend  upon  that.  If  they  scattered 
immediately  after  leaving  that  place,  then 
would  more  than  one  person  cross  that  nar- 
row sandy  place  he  described?  That  is  a 
matter  entirely  for  your  own  judgment.  Aa 
far  as  his  testimony  is  concerned,  he  does  not 
say  they  went  together.  He  says  they  came 
baick  to  the  gate.  Lewis  came  back  and  Bob 
Arthur  came  back,  and  there  got  their  shoes, 
and  then  they  each  went  their  way.  So  much 
as  to  there  being  but  one  track  found. 

"Now,  gentlemen,  what  is  his  story?  His 
story  is  that  James  first  approached  him,  and 
it  was  at  James'  request  that  he  approached 
Lewis  Williams  to  go  there  that  night;  that 
there  was  a  hitch  about  the  matter,  and  that 
subsequently  he  and  James  saw  Lewis  Will- 
iams again,  and  then  Lewis  Williams  agreed 
to  join  in  the  matter,  and  get  Bob  Arthur. 
That  is  his  story.  Is  it  corroborated  ?  Mr. 
Harris  says  that  defendant  told  him,  in  the 
presence  of  Mr.  Truett,  that  Scott  had  tried 
to  get  him  to  do  the  matter,  and  he  refused, 
and  that  Scott  and  James  together  subse- 
quently tried  him,  and  he  still  refused.  WeU, 
if  he  told  Mr.  Harris  and  Mr.  Truett  that, — 
if  you  believe"  them, — their  story  tallies  with 
what  Scott  said,  excepting  the  last,  namely, 
that  he  then  refused.  Scott  says  he  saw  him 
first;  that  James  saw  him  next;  that  when 
he  saw  him  there  was  a  hitch  about  it;  that 
when  James  saw  him  it  was  agreed.  The 
witness  Harris  says  that  the  defendant  said 
Scott  saw  him  first,  and  that  he  would  not 
have  anything  to  do  with  it,  and  that  Scott 
and  James  saw  him  again,  and  he  refused, 
and  would  not  have  anything  to  do  with  it. 
Barney  Howell  says  the  same  thing, — that  be 
told  him  so.  Is  that  corroboration  or  not? 
The  question  is,  do  you  believe  those  wit- 
nesses? Are  they  credible  witnesses?  Did 
he  tell  them  so?  What  next?  It  gets  out 
that  he  had  been  talking  about  this  thing, 
and  the  old  man  and  Joe  James  came  to  him 
to  ask  him  about  it.  Well,  that  is  certainly 
proof  that  before  the  old  man  was  killed 
things  got  out;  whether  true  or  not  true,  that 
he  had  been  talking  about  it.  It  does  not 
prove  that  he  had  been  talking  about  it,  but 
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it  proves  that  tUa  tb<ng  bad  got  oat  that  be 
had  been  talking  about  it,  and  that  the  old 
man  heard  it,  and  that  he  had  connected  Joe 
James  with  it.  Joe  James  came  along  with 
the  old  man.  I  don't  know  whether  to  con- 
vince his  father  that  he  was  innocent,  or  for 
what  purpose  he  came  along.  Ttie  defend- 
ant then  denied  it.  Did  he  do  it  or  not  bo- 
cause  Joe  James  was  present?  That  is  a 
question  for  you.  But  be  admits  on  the 
stand  that  when  he  denied  it  that  it  was  true 
that  Scott,  in  the  name  of  Joe  James,  had  ap- 
proached him  on  the  subject,  and  he  did  not 
tell  the  old  man  that.  That  is  what  be  said 
on  the  stand.  Scott  bad  approached  him  in 
the  matter,  and  he  did  not  tell  the  old  man ; 
allowed  him  to  go  without  warning, — with- 
out telling  liim  to  take  care  of  Scott,  or  tell- 
ing him  to  watch  Scott,  or  anything  of  the 
sort, — although  he  says  now  on  the  stand, — 
he  arlmits  that  much, — that  Scott  bad  ap- 
proached him  in  the  name  of  Joe  James,  and 
aaid  Joe  James  would  pay  him  if  he  would 
take  the  old  man  off.  Now,  what  comes 
next  aa  to  corroboration?  If  tbia  be  corrob- 
oration of  Scott's  testimony  on  a  material 
point,  what  comes  next?  Mr.  Truett  says 
that  on  the  afternoon  of  the  night  when  the 
old  man  was  killed  the  defendant  asked  him 
to  take  the  plow  before  it  was  time  to  knock 
off;  that  be  told  him,  no.  it  was  not  time  to 
knock  off,  to  go  on  plowing.  He  then  said 
he  wanted  to  go,  and  asked  him  to  take  a 
turn;  that  he  wanted  to  go  off  early,  and 
asked  him  to  take  the  plow.  He  says:  'I 
told  him  I  would  take  the  plow,  but  he  must 
not  go;  he  must  go  to  the  crib,  and  go  to 
shucking  com.'  He  says:  'I  continued  to 
plow  until  time  to  knock  oft,  and  when  it 
was  time  to  knock  off  I  came  In  and  put  np 
the  animal,  and  when  I  finished  putting  up 
the  animal  supper  was  called;  that  the  de- 
fendant went  in  and  got  his  supper,  took  it 
in  his  hand  and  went  off.'  What  time  was 
that?  He  said  between  sundown  and  dark; 
that  is  what  Mr.  Truett  says.  Does  Mr. 
Harris  corroborate  that?  Mr.  Harris  says 
that  it  was  light  enough  for  him  to  see;  that 
be  went  oat  to  the  big  road,  and  when  he  got 
to  the  big  road  he  turned  to  the  right.  That 
ia  what  Mr.  Harris  says.  It  was  light  enough 
for  him  to  see  then.  That  is  his  description 
of  the  time.  Now  he  attempts  to  prove  an 
alibi.  Whatisthelawof  o^f&if  It  »n  alibi 
be  proved  perfectly,  it  is  considered  a  perfect 
defense,  because  a  man  cannot  take  part  in 
doing  a  crime  if  he  proves  to  the  satisfaction 
ot  the  jury  that  he  could  not  have  been  there. 
for  he  was  somewhere  else.  But  what  elsey 
Well,  the  law  says  it  is  a  dangerous  defense, 
because  if  be  fails  to  prove  it  he  comes  in 
danger  of  proving  something  else,— that  he 
was  somewhere  else  at  the  time  than  the 
place  where  he  tries  to  prove  be  was.  What 
is  your  impression  from  the  testimony  of  the 
proof  of  the  oli&i  in  this  case?  You  will  re- 
member what  the  witnesses  say.  Mr.  Truett 
says  he  wanted  to  go  early, — ^much  earlier 
than  he  went.    He  and  Mr.  Harris  both  say 


be  didn't  wait  to  eat  his  supper,  but  went  off 
with  it  in  his  hand,  and  at  the  time  they 
mentioned.  Now  he  says  he  went  straight 
to  his  wife's  house.  What  proof  is  there 
as  to  the  time  he  got  to  his  wife's  house? 
His  wife  says  she  had  about  Onisbed  supper 
when  he  came.  She  asked  him  if  he  would 
liave  supper.  He  said,  no,  he  had  taken 
some  already.  When  cross-examined  she  re- 
fused to  say  what  time  it  was.  She  said  she 
don't  know  what  time  it  was;  she  would  not 
undertake  to  say  what  time  it  was;  it  was 
early  in  the  night,  but  she  had  no  time-piece, 
and  she  would  not  undertake  to  say  what 
time  it  was.  What  time  does  Henry  Joe  say 
it  was?  He  says  he  went  fishing,  and  came 
home  and  got  his  supper,  smoked  his  pipe, 
then  went  to  defendant's  wife's  house,  and  de- 
fendant had  not  got  there  yet,  and  thut  it  was 
lato,  and  that  he  came  a  few  minutes  after- 
wards. It  is  for  you  to  say  now  is  that  con- 
sistent with  his  bein$r  in  a  hurry  to  go  in  the 
afternoon,  with  his  starting  off  with  his  sup- 
per in  his  hand,  and  his  going  straight  to  his 
wife's  house?  If  it  is  not,  then  the  question 
is,  what  effect  does  his  attempt  to  prove  an 
alibi  for  that  intervening  time  have  on  his 
defense?  That  is  a  question  for  you.  You 
must  decide  that;  I  simply  bring  your  atten- 
tion to  the  testimony.  He  attempts  to  prove 
an  alibi.  If  he  fails  to  do  it,  what  account 
does  he  give  of  the  intermediate  time?  Where 
was  he?  You  have  heard  the  evidence  of 
the  witness  who  gave  an  account  of  how  he 
behaved  afterwards ;  of  his  leaving  his  plow. 
What  impression  does  that  make  on  your- 
mind?  You  are  to  decide  that.  He  comes 
to  Darlington  on  Saturday,  and  when  he  went 
home  on  Saturday  what  does  he  do?  He 
goes  to  his  wife's  house,  and,  bis  wife  not 
being  there,  he  goes  over  to  the  house  of 
William  Scott  on  Saturday  night.  Now  that 
is  the  house  of  the  person  he  was  not  on 
good  terms  with.  He  finds  there  another 
person  that  he  says  was  the  brother  of  Bill 
Scott's  wife.  He  asks  about  his  wife,  and  is 
told  that  she  left  some  clean  clothes  for  him. 
But  what  more?  Then  he  and  Bill  Scott,  ac- 
cording to  his  own  story,  leave  the  house  to- 
gether. They  leave  the  presence  of  the  per- 
son in  the  house,  and  go  to  the  gate.  At 
the  gate  he  says  Bill  Scott  told  him  'Joe 
James  says  yoa  are  talking  about  him.  Joe 
James  says  you  are  telling  about  his  want- 
ing to  hire  you  to  kill  his  father,  and  he  says 
he  will  see  yon  about  it'  He  says:  *That 
is  a  man  I  hardly  ever  see.  [Joe  James.] 
That  Is  a  man  I  hardly  ever  see.'  Scott  says 
he  said:  'You  have  been  telling  Barney 
Howell  and  Dr.  Wallace.'  Scott  says:  'My 
wife  says  that  Isabella  McPherson  says  that 
Joe  James  says  that  you  have  been  telling 
Barney  Howell  and  Dr.  Wallace  that  he  lias 
been  trying  to  hire  you  to  kill  his  father,  and 
you  bad  better  see  about  it.'  That  is  what 
Scott,  as  be  says,  told  him  at  the  gate  Satur- 
day night.  That  is  bis  story.  Now,  mind 
you,  you  have  heard  that  Isabella  McPherson 
is  the  woman  that  Joe  James  kept  at  Scott's 
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house,  she  having  moved  from  that  place  to 
another  house.  He  goes  back  to  Harris', 
and  Sunday  morning  Mr.  Harris  says  that 
after  coming  in  he  left  soon  without  his 
breakfast.  He  says  he  went  to  see  one  John 
Hines;  that  is  what  he  was  absent  for  on 
Sunday  morning.  He  tells  bis  testimony  on 
the  stand  in  chief,  and  nothing  is  said,  he 
never  says  one  word,  about  going  to  Harman 
Howell's  that  morning.  He  gives  his  testir 
mony  in  chief,  accounts  for  where  he  bad 
been,  and  never  says  a  word  about  l>eing  at 
Harman  Howell's.  He  is  cross-examined  by 
the  solicitor,  and  is  questioned  atiout  his 
whereabouts  on  Sunday  morning,  and  in  that 
examination  not  a  word  is  got  from  him 
about  his  being  at  Harman  Howell's  that 
morning, — not  until  the  court  interposed  and 
asked  him  the  question  did  he  then  tell  the 
story  about  seeing  Joe  James  at  Harman 
Howell's  on  Sunday  morning.  When  the 
court  interposed,  questioning  him  about  that, 
be  said  that  he  had  gone  there ;  that  he  called 
Harman  Howell  to  the  gate,  and  told  him  bis 
business;  that  Harman  Howell  called  Joe 
James,  and  after  a  while  Joe  James  came, 
and  he  says  there,  in  the  presence  of  all  of 
them:  'I  told  him  that  I  had  heard  that  he 
bad  heard  that  I  had  been  telling  Barney 
Howell  and  Dr.  Wallace  about  his  wanting 
to  hire  me  to  kill  his  father,  and  I  had  told 
them  no  such  thing,,  and  that  I  wanted  him 
to  go  with  me  and  clear  it  up.  Joe  Jamra 
said:  "No,  never  mind;  if  I  hear  any  more 
about  it  then  I  will  go. " '  He  says :  '  I  said  to 
him,  "No,  get  in  your  buggy,  and  let  us  go 
and  let  us  dear  it  up."  Joe  James  said: 
"No,  let  it  alone;  but  if  I  hear  any  more  of 
it  then  I  will  clear  it  up.  Then  I  will  see 
you  alx>ut  it."'  That  occurred  on  Sunday 
morning,  after  defendant  came  here  on  Sat- 
urday, and  after  he  beard  the  talk  on  the 
road  in  which  Joe  James  said  something 
about  his  being  in  the  shade.  That  occurred 
on  Sunday  morning.  I  ask  you  to  account  to 
yourselves  why  he,  after  telling  Bill  Scott  on 
Saturday  night  that  Jpe  James  was  a  man 
he  hardly  ever  saw,  why  he  should  have  l>een 
so  anxious  on  Sunday  morning  to  go  over 
there  and  dear  that  matter  up  with  Joe 
James?  What  motive  had  he?  Why  did  he 
wish  to  put  an  end  to  the  story  against  Joe 
James,— that  Joe  James  had  liired  him? 
Why  did  he  desire  to  kill  that  rumor  against 
Joe  James  about  his  hiring  him  to  kfil  his 
father?  Was  it  because — you  are  to  say — 
was  it  because  of  any  connection  he  had  with 
Joe  James  that  was  important  to  him  ?  Was 
it  l>eoause  of  any  particular  interest  in  Joe 
James,  a  man  he  hardly  ever  saw,  to  take 
him  there  that  morning?  Well,  if  Scott  tells 
the  truth  that  he  was  to  get  two  hundred 
dollars, — ^if  that  was  the  case, — then  you  may 
know  what  took  him  there:  but  you  are  not 
to  assume  that  to  be  true  until  you  And 
Scott  corrolx>rated  in  other  matters.  If  Scott 
tells  the  truth,  you  can  well  suppose  why  he 
was  anxious  to  dear  up  that  in  order  to  get 
bis  money.    If  Scott  does  not  tell  the  trath, 


then  why  was  he  anxious  to  clear  up  that 
matter  next  morning  with  Joe  J  ames  ?  Those 
are  questions  for  you.  You  must  account  for 
them.  You  are  bound  to  weigh  them.  You 
are  bound  to  weigh  all,  and  account  for  them, 
and  in  weighing  them  all  your  inquiry  is,  do 
they  or  do  they  not  corroborate  Scott?  Be- 
cause the  law  is  that  if  yon  can  reasonably 
account  for  these  circumstances  consistent 
with  hia  innocence,  then  it  is  not  corrobora- 
tion; but  it  you  cannot  reasonably  account 
for  them,  then  they  do  corroborate  his  evi- 
dence. 

"  Well ,  the  Sunday  morning  passes.  He  is 
at  the  prayer-meeting  that  night:  sees  Scott. 
Monday  morning  he  goes  back,  and  you  have 
heard  the  account  of  how  he  left  the  plow; 
how  he  persuaded  Truett  to  take  a  turn  in 
the  field  for  liim,  and  to  plow  a  round  for 
him;  and  then  of  his  disappearance;  and  you 
have  heard  what  the  witnesses  say  about  his 
being  tracked  down  l)ehlnd  the  kitchen.  One 
of  the  witnesses  says  that  the  tracks  looked 
as  though  he  was  running,  but  he  disHppears 
and  never  came  back.  He  disappeared  where? 
Well,  it  is  claimed  for  him  that  he  disappeared, 
and  went  to  a  place  on  the  public  road  wliere 
he  would  be  more  likely  to  he  discovered  than 
at  Harris'.  That  is  the  claim.  Wdl,  that  is 
a  matter  for  you  to  consider,  and  you  are  to 
consider  whether  that  fair  inference  can  be 
drawn  from  it.  You  are  to  remember  that 
the  place  on  the  public  road  was  not  very  far 
from  Scott,  and  where  he  could  have  subse- 
quent communications  with  Scott,  so  that 
they  might  communicate  to  each  other  wheth- 
er there  was  danger  ahead  or  not;  whether 
there  was  danger  brewing.  You  will  also 
consider  whether  that  place  on  the  public 
road  was  or  was  not  the  best  place  to  be  on 
the  watch;  whether  there  were  any  officers 
about  the  country.  From  my  view  you  are 
not,  in  trying  a  case  of  this  sort,  to  assume 
tliat  a  party  that  is  char^red  is  playing  the 
fool;  that  he  is  doing  things  for  nothing, 
without  a  motive.  What  motive  did  he  have 
for  leaving  Mr.  Harris'?  Has  he  assigned 
any  motive  for  leaving  Mr.  Harris'?  If  he 
has  assigned  no  motive,  then  you  will  say 
what  was  his  motive.  You  must  judge  of 
the  whole  matter.  It  was  not  far  from  the 
public  road  and  Scott's,  and  would  he,  in  tliat 
position,  l)e  in  the  safest  place?  that  is,  could 
they  not  have  quicker  telegraphic  communica- 
tion with  each  other  as  to  danger  brewing, 
and  could  he  watch  for  Scott  and  could  Scott 
watch  for  him?  I  don't  know  that  that  was  his 
motive, — I  do  not  say.  Furthermore  about 
that  alibi:  If  he  went  to  bis  wife's  bouse 
that  night,  did  be  get  there  at  an  hour  which 
would  Iiave  allow^  him  time  to  have  dune 
the  deed,  and  then  get  there,  and  get  there 
very  soon  after?  You  are  to  consider  the 
question  whether  he  was  then  laying  the 
foundation  to  prove  an  alibi.  If  you  think 
he  has  failed  to  prove  it,  you  are  to  consider 
whether  be  was  laying  the  foundation  for  an 
alibi.  You  are  to  judge  of  these  according 
to  your  common  sense,  and  according  to  all 
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the  drcnmsbinces  of  the  case.  Now,  genUe*' 
men,  I  know  of  nothing  more  that  I  need 
call  year  attention  to.  Mr.  Northoat,  w1h> 
arrested  him,  says  that  he  submitted  quietly, 
and  did  not  ask  what  they  arrested  him  for. 
He  says  he  thought  they  were  arresting  him 
about  something  he  did  over  at  Mr.  Harris*. 
What  had  he  rione  at  Mr.  Harris'  to  be  ar- 
rested for?  That  is  bis  account.  He  was 
arrested,  and  taken  where  Scott  was,  and 
there  they  irere  both  tied,  and  never  once  did 
he  ask,  'What  am  I  arrested  for?'  'Who 
charges  me  with  anything? '  •  What  have  I 
done?'  Weigh  all  these  oircnmstances,  and 
having  weighed  them  all,  then  say  is  Scott's 
story  so  corroborated  as  that  we  are  satisfled, 
and  that  without  reasonable  doubt,  that  de- 
fendant either  shot  that  gun,  or  was  there 
aiding  and  abetting;  that  be  took  part  in  this 
matter.  If  you  are  so  convinced  of  that  as 
that  your  minds  are  made  up  on  the  subject 
to  a  reasonable  certainty,  then  it  is  your  duty 
to  say  'Guilty,'  and  if  your  minds  are  not 
made  up  to  a  reasonable  certainty  it  is  your 
duty  to  say  *  Not  guilty.'  I  certify  that  the 
foregoing  is  a  true  copy  of  the  testimony  and 
charge  of  the  presiding  judge  in  above  case. 
F.  F.  CovntQTOi;,  Offlclal  Stenographer, 
Foartb  circuit.    April  25. 1889. " 

"defendant's  bxceptioms. 

"To  Honorable  B.  G.  Pbesslet,  Presiding 
Judge,  and  J.  M.  Johnson,  Solicitor  of  the 
Fourth  Circuit:  Please  take  notice  that  the 
defendant  above  named  appeals  from  the  sen- 
tence in  the  above  case,  on  the  following 
grounds: 

"(1)  Because  the  presiding  Jodge  erred  in 
overruling  the  snid  defendant's  challenge  for 
cause  of  ^1  the  jurors  who  had  served  upon 
thejury  in  the  case  against  Joseph  W.  James, 
who  was  charged  as  a  co-conspirator  with  de- 
fendant, and  who  was  convicted;  and  in  al- 
lowing three  of  said  jurors  to  be  sworn  when 
the  defendant  had  been  forced  by  his  honor's 
ruling  to  challenge  said  jurors  peremptorily, 
bis  peremptory  challenges  being  then  ex- 
hausted. 

"(2)  Because  his  honor  erred  in  charging 
the  jury  as  follows:  '  Well,  Srst,  you  are  not 
to  tiy  whether  Lewis  Williams  shot  that  gun, 
or  who  shot  it.  That  is  not  a  material  issue 
in  the  case  in  so  far  as  his  leg^l  guilt  is  con- 
cerned. It  is  a  question  when  you  come  to 
consider  William  Scott's  testimony,  but  it  is 
not  oneof  the  legal  issues  in  the  case,. because 
ttie  law  is  this:  that  whether  he  shot  the  gun 
or  whether  be  was  on  the  watch, — ^present 
on  the  watch, — it  is  just  the  same.'  And  in 
further  oharging:  '  So  you  will  not  try  that 
Issue  at  all.  You  are  iio  try  whether  he  took 
part  in  that  killing,  either  by  sbooting.the 
gun,  or  by  being  on  the  watch, — being  there 
to  encourage,  aid,  and  al)et;'  his  honor  thus 
excluding  from  the  Jury's  consideration  ma- 
terial facts  and  circumstances  negativing  the 
whole  contention  on  the  part  of  the  state  that 
the  defendant  himself  did  the  killing,  and 
showing  that  Scott  fired  the  gun,  and  sug- 
gesting to  the  jury  something  which  the  testi- 


mony did  not  even  hint  at,  viz.,  that  the  de- 
fendant was'  on  the  watch. 

"(3)  Because  his  honor  erred  in  that,  after 
charging  the  jury  that  <  you  start  out  assum- 
ing that  Scott  is  a  discredited  witness.  The 
law  considers  when  he  testitles  to  the  part  he 
took  in  the  transaction  he  thereby  discredits 
hitnself,  and  you  are  not  tolwlieve  him,  un- 
less you  consider  either  from  his  manner  of 
testifying,  and  froib  the  numl)er  of  details 
— the  number  of  particulars — which  he  men- 
tions of  which  you  are  to  judge,  that  he 
could  not  have  manufactured  them,  and  from 
the  circumstances  which  you  regard  as  cor- 
roborating him,'  among  other  instructions, 
and  after  rehearsing  Scott's  testimony,  and 
asking  the  question,  '  Is  it  corroborated? '  he 
proceeids  to  rehearse  and  detail  the  testimony 
in  a  style  at  once  argumentative  and  con- 
vincing, leaving  no  room  for  doubt  that  his 
honor  regarded  his  testimony  corroborated  in 
material  particulars;  his  honor  thus  intimat- 
ing, most  transparently,  to  the  Jury  his  opin- 
ion upon  a  very  vital  question  of  the  testi- 
mony. 

"(4)  Because  his  honor  prejudiced  the  de- 
fense of  alibi  set  up  by  the  defendant,  and 
discredited  liis  testimony  in  that,  after  charg- 
ing as  follows:  '  Now  he  attempts  to  prove 
an  alibi.  What  is  the  law  of  alibit  If  an 
alibi  be  proved  perfectly,  it  is  considered  a 
perfect  defense;  because  a  man  cannot  t-ake 
part  in  doing  a  crime,  if  he  proves  to  the 
satisfaction  of  the  jury  that  he  could  not 
have  been  there,  for  he  was  somewhere  else. 
But  what  else?  Well,  the  law  says  it  is  a 
dangerous  defense,  because,  if  he  falls  to 
prove  it,  he  comes  in  danger  of  proving 
something  else;  that  he  was  somewhere  else 
at  the  time  than  the  place  where  he  tries  to 
prove  he  was.  What  is  your  impression, 
from  the  testimony,  of  the  proof  of  the  alibi 
in -this  case?  You  will  remember  what  the 
witnesses  say;'  his  honor  proceeds  in  an  at- 
tempt to  show  the  uncerUiinty  of  the  testi- 
mony as  to  when  defendant  arrived  at  his 
wife's  house,  and  then  charges  as  follows: 
'  It  is  for  you  to  say  now,  is  that  consistent 
with  his  kteing  in  a  hurry  to  go  in  the  after* 
noon;  with  his  starting  ofF  with  his  supper 
in  his  hand,  and  his  going  straight  to  his 
wife's  bouse?  If  it  is  not,  then  the  question 
is,  what  effect  does  his  attempt  to  prove  an 
alibi  for  that  intervening  time  have  on  his 
defense?  That  is  a  question  for  you.  You 
must  decide  that.  I  simply  bring  your  at- 
tention to  the  testimony.  He  attempts  to 
prove  an  alibi;  if  he  fails  to  do  it,  what  ac- 
count does  he  give  of  the  intermediate  time? 
Where  was  he? ' 

"(5)  Because  his  honor  throughout  his 
charge  manifested  that  he  had  no  confidence 
in  any  of  the  defenses  of  which  the  defend- 
ant was  seeking  to  avail  himself,  and  that  he 
had  failed  to  establish  them. 

"(6)  Because  his  honor  intimated  his  opin- 
ion of  the  defendant's  conduct  in  that,  after 
charging  the  jury  as  follows:  'You  have 
beard  ttie  evidence  of  the  witness,  who  gave 
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an  account  of  how  he  behaved  afterwards, — 
of  his  leaving  his  place.  What- impression 
does  that  make  on  yonr  mind?  Yon  are  to 
decide  that.  He  oomes  to  Darlington  on 
Saturday,  and  when  he  went  home  on  Satur* 
day  what  does  he  do?  He  goes  to  his  wife's 
house,  and,  his  wife  not  being  there,  he  goes 
OTer  to  the  house  of  William  Scott  on  Satur- 
day night.  Kow.  that  is  the  house  of  the 
person  he  was  not  on  good  terms  with ; '  and, 
after  rehearsing  a  conversation  between  Scott 
and  defendant,  charges  the  jury  as  follows: 
■He  gives  his  testimony  in  chief,  accounts 
for  where  he  had  been,  and  never  says  a 
word  about  being  at  Harman  Howell's.  He 
Is  cross-examined  by  the  solicitor,  and  is 
questioned  about  his.  whereabouts  on  Sunday 
morning,  and  in  that  examination  not  a  word 
is  got  from  him  about  his  being  at  Harman 
Howell's  that  morning;  not  until  the  court 
interposed  and  aslied  him  the  question  did  he 
then  tell  the  story  about  seeing  Joe  James  at 
Harman  Howell's  that  morning;'  his  honor 
thus.  In  this  and  other  portions  of  his  charge, 
throwing  discredit  upon  defendant's  testi- 
mony. 

"(7)  Becanse  his  honor  erred  in  charging 
further  upon  defendant's  conduct,  as  follows: 
'I  ask  you  to  account  to  yourselves  why  he, 
after  telling  Bill  Scott  on  Saturday  night 
that  Joe  James  was  a  man  he  hardly  ever 
saw, — why  he  should  hatre  been  so  anxious 
on  Sunday  morning  to  go  over  there  and 
clear  that  matter  up  with  Joe  James?  What 
motive  had  he?  Why  did  be  wish  to  put  an 
end  to  the  story  against  Joe  James, — that 
Joe  James  bad  hired  him?  Why  did  he  de- 
sire to  kill  that  rumor  against  Joe  James 
about  his  hiring  him  to  kill  his  father?  Was 
it  because — ^you  are  to  say — was  it  because  of 
any  connection  he  had  with  Joe  James  that 
was  important  to  him?  Was  it  because  of 
any  particular  interest  in  Joe  James,  a  man 
he  lurdly  ever  saw,  to  take  him  there  that 
morning?  Well,  if  Scolt  tells  the  truth  that 
he  was  to  get  two  hundred  dollars, — if  that 
was  the  case, — then  yon  may  know  what 
took  him  there.  But  you  are  not  to  assume 
that  to  l>e  true  until  you  find  Scott  corrobo- 
rated in  other  matters.  If  Scott  tells  the 
truth,  you  can  well  suppose  why  he  was  anx- 
ious to  clear  that  up  to  get  his  money.  If 
Scott  does  not  tell  the  truth,  then  why  was 
he  anxious  to  clear  up  that  matter  next  morn- 
ing with  Joe  James?' 

"(8)  Becanse  hi^  honor  erred  after  stating 
to  the  jury  the  defendant's  claim  that,  inas- 
much as  be  was  on  the  public  road  after  he 
left  Harris',  where  he  was  more  likely  to  be 
discovered,  an  inference  was  to  be  drawn  in 
his  favor  in  suggesting  that  <  the  place  on 
the  public  road  was  not  very  far  from  Scott's, 
and  where  he  could  havesubsequentcommu- 
nication  with  Scott,  so  they  might  communi- 
cate to  each  other  whether  there  was  danger 
ahead  or  not, — whether  there  was  danger 
brewing,'  in  suggesting  to  the  jury  that 
Scott  and  defendant  could  have  quicker  tele- 
graphic communications  with  each  other,  and 


in  charging  the  jury:  'From  my  view  yon 
are  not,  in  trying  a  .case  of  this  sort,  to  as- 
sume that  a  party  that  is  charged  is  playing 
the  fool;  that  he  is  doing  things  for  iiothing, 
— without  a  motive;'  his  honor  thus,  in  most 
unequivocal  terms,  intimating  his  opinion  to 
the  jury  that  defendant's  conduct  indicated 
guilty  knowledge,  and  that  he  was  seeking 
to  avoid  arrest. 

"(9)  Because  his  honor  erred  in  charging 
the  jury  in  relation  to  the  defendant's  con- 
duct as  follows :  <  Mr.  Northcut,  who  arrested 
him,  says  that  he  submitted  quietly,  and  did 
not  ask  wliat  they  arrested  him  for.  Hesays 
he  thought  they  were  arresting  him  about 
something  he  did  over  at  Mr.  Harris'  What 
had  he  done  at  Mr.  Harris'  to  be  arrested 
for?  That  is 'his  account.  He  was  arrested, 
and  taken  wliere  Scott  was,  aud  there  tbey 
were  both  tied,  and  never  once  did  he  ask, 
"What  am  I  arrested  for?"  "Who  charges 
me  with  anything?"    "What  have  I  done?"  ' 

"(10)  That  his  honor,  in  his  charge,  gave 
undue  prominence  to  those  facts  which  tended 
to  establish  defendant's  guilt  and  threw  dis- 
credit upon  the  testimony  of  defendant,  and 
used  the  testimony  which  came  from  the 
mouths  of  his  own  witnesses,  in  his  charge, 
in  such  manner  as  had  a  tendency  to  condemn 
him. 

"(11)  Because  his  honor,  throughout  his 
charge,  clearly  intimated  that  he  had  no  con- 
fidence in  defendant's  testimony;  that  his 
conduct  was  suspicious;  that  he  was  guilty, 
and  should  be  convicted. 

"(12)  Because  the  charge  of  his  honor, 
when  read  as  a  whole,  was  repugnant  to  ar- 
ticle 4,  §  26,  of  the  constitution  of  South 
Carolina. 

"  (13)  Because  of  error  in  his  honor  in  or- 
dering J.  A.  Huggins,  a  Juror,  to  stand  aside, 
without  challenge  or  objection  by  the  defend- 
ant or  the  state,  and  before  said  juror  was 
presented  to  the  defendant." 

The  questions  involved  are:  First.  Did 
his  honor  err  in  his  rulings  on  the  matter 
of  impaneling  the  jury,  to-wit,  in  not  sus- 
taining defendant's  ch^lenges  to  the  jurors 
who  had  tried  the  case  of  State  v.  James, 
with  whom  the  defendant  had  been  jointly 
indicted  for  the  same  offense  for  which  he 
was  about  being  put  upon  his  trial,  and 
for  which  James  bad  just  been  convicted, 
and  also  for  allowing  three  of  said  jurors 
to  be  impaneled,  the  others  having  been  ex- 
cluded by  the  peremptory  challenges  of  the 
defendant,  which  right  he  bad  exhausted, 
when  the  three  mentioned  were  presented? 
Second.  Did  his  honor  err  in  directing,  on 
his  own  motion,  without  challenge  or  exam- 
ination, J.  A.  Huggins  to  stand  aside,  and 
before  he  was  presented  as  a  juror  to  the  de- 
fendant? Third.  Did  his  honor  charge  upon 
the  facts,  in  violation  of  the  constitutional 
inhibition  upon  that  subject,  in  one  or  more 
of  the  particulars  indicated  in  the  exceptions? 

We  have  found  no  direct  authority  in  con- 
flict with  his  honor's  ruling  in  the  matter  6t 
the  jurors  who  were  of  the  jury  which  tried 
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the  Caae  of  Jamea.  Trae,  it  is  laid  down  in 
Bish.  Crim.  Proc.  §§.  773»  774,  where  he  dis- 
cusses the  case  of  jurors  who  bad  passed  upon 
the  same  question  while  serving  in  some  other 
capacity,  tliat  a  grand  jury  man,  who  had 
served  on  the  jury  which  indicted  the  prisoner, 
could  not  afterwards  serve  on  the  petit  jury 
which  tries  bim.  This,  says  Mr.  Bishop,  was 
not  only  so  at  common  law,  but  was  also  tlie 
rule  by  statute  in  England;  which  statute, 
as  said  by  Mr.  Hawkins,  was  "in  afSrmance 
of  the  common  law."  And  Mr.  Hawkins 
adds  that  "tlus  exception  against  a  juror, 
that  he  hath  found  an  indictment  against  a 
party  for  the  same  cause,  hath  been  adjudged 
good,  not  only  upon  the  trial  of  such  indict- 
ment, but  upon  the  trial  of  another  indict- 
ment or  action  wherein  the  same  matter  is 
either  in  quration  or  happens  to  be  material, 
though  not  directly  in  issue,"  etc.  See  Bish. 
Crim.  Proc.  §  774.  The  principle  under 
wliich  a  grand  jury  man  should  be  excluded, 
as  above,  comes  very  near  being  applicable 
here,  and,  but  for  our  act  of  assembly  on  this 
subject,  (section  2261,  Gen.  St.,)  I  would  be 
disposed  to  extend  it,  or  rather  to  apply  it,  to 
facts  like  these  in  the  case  before  us.  Every 
man  before  conviction  is  presumed  to  be  in- 
nocent, and  he  has  a  constitutional  right  to 
an  impartial  trial  before  and  by  an  impartial 
jury.  The  general  assembly,  however,  of 
this  state  has  passed  an  act  looking  to  this 
very  matter  of  an  impartial  jury.  Section 
2261,  Oen.  St.,  supra.  That  act  provides 
"that  the  court  shall,  on  motion  of  either 
party  in  suit,  examine  on  oath  any  person 
who  is  called  as  a  juror  therein  to  know 
whether  he  is  related  to  either  party,  or  has 
any  interest  in  the  cause,  or  has  expressed  or 
formed  any  opinion,  or  is  sensible  of  any  bias 
or  prejudice  therein,  and  the  party  objecting 
to  the  juror  may  introduce  any  other  compe- 
tent evidence  in  support  of  the  objection.  If 
it  appears  to  the  court  that  the  juror  is  not 
indilTerent  in  the  cause,  be  shall  be  placed 
aside  at  the  trial  of  that  cause,  and  another 
shall  be  called."  There  are  certain  legal, 
and  therefore  necessary, qualifications  which 
attach  to  every  juror,  and  of  course  when  one 
or  more  of  these  are  absent,  the  accused  has 
the  legal  right  to  have  the  juror  excluded; 
and  in  addition,  the  act  of  assembly,  supra, 
furnishes  other  reasons  to  the  end  of  secur- 
ing impartiality,  and  why  a  juror  may  be 
placed  aside  and  another  called.  The  matter 
of  determining,  however,  whether  a  party 
presented  as  a  juror  is  obnoxious  to  the  pro- 
visions of  this  act  is  left  to  the  court,  £^ter 
motion  from  either  side  that  an  examination 
be  had.  See  State  v.  Kance,  25  S.  G.  168; 
State  V.  Coleman,  20  S.  C.  450;  State  v.  Dod- 
son,  16  S.  C.  460.  The  required  examination 
took  place  below,  and  his  honor  held  that  the 
jurors  were  not  incompetent.  We  cannot 
say,  under  the  light  of  the  cases  supra,  that 
this  was  legal  error. 

When  J.  A.  Huggins  was  called  his  honor 
ordered  that  he  should  not  be  presented  to 
the  defendant,  stating  that  he  heard  bis  tes- 


timony in  the  other  case,  and  that  he  did  not 
regard  him  as  a  person  without  prejudice, 
and  that  he  was  not  at  ail  satisBed  with  his 
talking  with  the  witnesses  at  the  hotel  door. 
We  do  not  know  upon  what  legal  principle 
this  was  done.  It  is  true,  as  we  have  said, 
that  an  impartial  jury  should  be  had.  This 
Is  essential  both. for  the  state  and  for  the 
prisoner,  and  the  general  assembly  has  en- 
acted a  law  to  that  end.  Section  2261,  Gen. 
St.,  supra.  That  act  provides  tlie  mode  and 
manner  by  which  the  question  of  prejudice 
shall  be  determined,  with  the  right  to  either 
side,  upon  motion,  to  have  it  applied.  We 
think  it  was  error  for  his  honor  to  act  with- 
out applying  this  legal  test.  If  one  juror 
could  be  thus  ruled  oat,  why  not  the  whole 
panel?  No  doubt  there  was  sufficient  cause 
for  the  exclusion,  and  no  doubt,  had  the  legal 
test  been  applied,  Huggins  would  have  been 
ordered  out;  but  the  act  provides  the  mode 
and  manner,  and  it  should  have  been  adopted. 
The  other  exceptions  raise  questions  upon 
the  cimrge  of  his  honor,  alleging  violations 
of  article  4,  §  26  of  the  constitution,  which 
provides  "that  judges  shall  not  charge  juries 
in  respect  to  matters  of  fact,  but  may  state 
the  testimony  and  declare  the  law."  This 
court  has,  in  several  cases,  announced  its  un- 
derstanding of  the  meaning  and  intent  of 
this  section,  which,  in  brief,  is  as  follows, 
to-wit:  "While  the  judges  may  state  the  tes- 
timony, they  cannot  legally  indicate  their 
opinion,  either  expressly  or  impliedly,  inten- 
tionally or  otherwise,  as  to  the  credibility  of 
the  witnesses,  or  as  to  the  truth  of  any  fact 
in  issue,  and  the  subject  of  the  evidence. 
They  may  declare  the  law  fully  and  freely, 
but  whether  a  certain  contested  fact  has  been 
proved  is  entirely  for  the  jury,  which  involves 
l)oth  the  credibility  of  the  witness  and  the  ex- 
istence of  the  fact,  whether  said  fact  depends 
upon  direct  and  positive  testimony  or  upon 
inferences  to  be  drawn  from  other  proved 
facts.  In  fine,  the  wliole  matter  of  finding 
the  facts  of  the  case  must  be  left  entirely  to 
the  jury,  without  suggestions  or  leadings  by 
tlie  court. "  Now  a  copy  of  the  charge  is  ap- 
pended hereto,  and,  without  going  into  the 
consideration  of  all  the  exceptions  seriately, 
it  is  sufficient  to  say  that  we  are  constrained 
to  hold  that  in  our  judgment  his  honor  went 
beyond  the  constitutional  limit,  supra,  as  ap- 
pears both  upon  reading  the  charge  as  a  whole 
and  upon  an  analysis  of  several  of  the  excep- 
tions, in  which  tlie  language  and  arguments 
of  his  honor  are  given,  and  especially  in  what 
he  said  as  to  the  corrolx>ration  of  the  witness 
Scott;  as  to  the  alibi;  as  to  the  conduct  of  the 
prisoner  iu  failing  to  state  that  he  had  been 
at  Harman  Howell's  until  the  court  inter- 
posed and  asked  him  the  question  directly;  in 
calling  upon  the  jury  to  account  to  themselves 
why  the  iH-isoner,  after  telling  Bill  Scott  on 
Saturday  that  Joe  James  was  a  man  he  hardly 
ever  saw,  why  be  should  have  been  so  anx- 
ious on  Sunday  morning  to  go  over  there  and 
dear  that  matter  op  with  Joe  James, — what 
motive  had  he?  thus  assuming  certain  facts 
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as  proved,  and  soggesting  damaging  qnes- 
UoDS  thereon  in  a  way  which  indicated  that 
they  could  not  be  accoanted  for  consistently 
with  the  prisoner's  defense. 

But  it  is  needless  to  incomberthis  opinion 
with  any  further  particalars.  Upon  reading 
the  charge  as  a  whole  we  have  been  impressed 
with  the  idea  that  his  honor  thought  the  pris- 
oner guilty,  and  that  he  should  be  convicted, 
and  that  the  language  used,  and  the  ques- 
tions propounded  for  the  consideration  of  the 
Jury,  necessarily  carried  this  thought  to  them, 
and  therefore  a  new  trial  must  be  ordered. 
In  reaching  this  conclusion  we  desire  it  to  be 
distinctly  understood  tliat  it  is  notsignlBcant 
of  any  opinion  by  this  court  upon  the  guilt 
or  innocence  of  the  accused,  and  that  our 
Judgment  granting  the  new  trial  should  have 
no  influence  whatever  upon  said  trial.  It  Is 
the  judgment  of  this  court  that  the  judgment 
of  the  circuit  court  be  reversed,  and  that  the 
case  be  remanded  for  a  new  trial. 

Mc(jk>WAN,  J.,  concurs  in  the  result. 

McIvER,  J.,  (dUsenttng.)    I  concur  fully 

except  as  to  the  first  question  considered.  As 
to  that  I  think  the  circuit  judge  erred  in  dis- 
allowing the  prisoner's  challenge  to  the  three 
jurors  who  had  served  on  the  trial  of  State  v. 
James.  I  do  not  think  the  section  of  the 
General  Statutes  referred  to  applies,  and,  on 
the  contrary,  am  of  opinion  that  the  con- 
ceded fact  that  these  jurors  had  just  rendered 
a  verdict  In  a  case  depending  to  a  great  ex- 
tent upon  the  same  testimony  was  a  suffi- 
cient cause  of  challenge,  without  regard  to 
their  testimony  when  examined  on  their  voir 
din. 

(31  S.  a  2S») 

LiMDSAT  V.  OABYIN. 

(Supreme  Court  of  Sotiih  Carolina.  July  8, 1889.) 
Pakol  Bvidbkcb. 
Where  a  mortgage  was  given  to  secure  a  debt 
contracted  in  the  purchase  of  a  male,  and  the  trade 
was  afterwards  rescinded,  and  ttie  mule  returned, 
parol  evidence  is  inadmissible  to  show  that  It  was 
afterwards  agreed  that  the  mortgagee  should  re- 
tain the  mortgage  as  security  for  money  loaned 
and  further  advances  to  be  made. 

Appeal  from  common  pleas  circuit  court, 
York  county;  Hudson,  Judge. 

D.  B.  FirUeu,  for  appellant.  C.  B.  Spen- 
cer, for  respondent. 

Simpson,  C.  J.  This  was  an  action  to 
foreclose  a  mortgage  upon  certain  real  es- 
tate, executed  by  the  defendant  (appellant) 
to  the  plaintiff  (respondent)  to  secure  the 
payment  of  a  note  for  $100  given  in  the 
purchase  of  a  mule  by  appellant  from  re- 
spondent. The  mule  was  afterwards  traded 
back  to  the  respondent  for  a  mare,  the  ap- 
pellant agreeing  to  give  $64  as  boot,  to  secure 
which  he  executed  a  mortgage  upon  said 
mare.  Afterwards,  appellant  becoming  dis- 
satisfied because  of  the  unsoundness  of  the 
mare,  she  was  returned,  and  the  chattel. 
mortgage  given  up,  the  respondent  keeping 


both  the  mule  and  the  mare,  which  substan- 
tially broke  up  the  entire  trade,  and  there- 
fore canceled  the  mortgage  given  to  secure 
the  $100  for  the  purchase  of  the  mule.  In 
the  mean  time  the  appellant  had  become  in- 
debted to  the' respondent  in  thesum  of  $63.12 
on  open  account,  and  desired'  to  contract  at 
a  future  time  some  $11.68  additional,  and  at 
the  time  of  the  return  of  the  more  It  was  un- 
derstood between  the  parties  that  appellant 
should  pay  $25  for  the  use  of  the  mule  while 
he  had  him  in  possession,  before  the  trade 
was  broken  up.  On  account  of  these  items 
of  indebtedness,  and  to  secure  the  payment 
of  the  same,  when  the  mare  was  returned 
the  paitii-s  verbally  agreed  with  each  other 
that  the  mortgage  npon  the  real  estate,  su- 
pra, should  stand  as  security  ttierefor,  and 
the  proceeding  below  was  instituted  to  fore- 
close said  mortgage  in  payment  of  said  items 
of  indebtedness. 

Upon  the  report  of  a  referee,  with  excep- 
tions, who  bad.  disallowed  the  mortgage  ex> 
cept  as  to  the  $25,  which  sum  he  held  might 
be  regarded  as  a  part  of  the  purchase  money 
of  the  mule,  and  therefore  embraced  in  the 
mortgage  as  it  originally  stood,  his  honor. 
Judge  Hudson,  ruled  that  the  mortgage 
should  stand  as  secarity  for  the  entire  in- 
debtedness of  appellant  to  respondent,  in- 
cluding the  items  other  than  the  $25  as  well 
as  said  $25,  and  he  decreed  judgment  of  fore- 
closure for  plaintiff's  whole  account,  amount- 
ing to  $97.17  From  this  judgment  the  de- 
fendant has  appealed,  contesting  his  honor's 
ruling  that  the  original  mortgage  could  be  ex> 
tended  to  cover  other  debts  than  the  debt  to 
secure  which  it  was  given,  under  the  circum- 
stances  of  this  case,  and  upon  oral  testimony. 
No  doubt  oral  testimony  is  competent  to 
prove  that  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgage;  no  doul)t  oral  testi- 
mony may  be  admitted  to  apply  a  written 
contract  to  its  proper  subject-matter,  as.  per 
example,  a  mortgage  to  the  debt  really  in- 
tended to  be  secured  thereby;  no  doubt, 
though  the  mortgage  may  be  for  a  definite 
sum,  it  is  competent  to  prove  that  it  was  in- 
tended to  secure  an  open  account  continually 
varying;  and  no  doubt  oral  testimony  will 
be  received  to  prove  that  the  mortgage  was 
to  secure  future  advances.  It  is  also  com- 
petent to  show  the  true  character  of  the  mort- 
gage, and  for  what  purpose,  and  upon  what 
consideration,  it  was  given.  See,  for  these 
positions,  1  Jones,  Mortg.  §§  351,  374,  784, 
and  also  our  cases  of  McCaughrin  v.  Will- 
iams, 15  S.  0.  605;  Kaphan  v.  Kyan,  16  S.  0, 
352;  Walker  v.  Walker,  17  S.  0.  329;  Mof- 
fatt  T.  Hardin,  22  S.  C.  9;  and  Moses  v.  Hat- 
field, 27  6.  G.  828,  3  3.  E.  Rep.  588.  But 
this  case  does  not  fall  under  either  of  these 
principles.  Here  a  mortgage  was  given  to 
secure  a  certain  debt,  to- wit,  the  $100  debt 
contracted  in  the  purchase  of  the  mule.  It 
had  no  other  purpose  at  its  inception.  No 
other  debt  was  contemplated  or  intended  to 
be  secured.  This  mortgage  fell  through  and 
became  extinct,  because  the  trade  was  after^ 
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muds  rescinded;  aad  the  effort  below  was 
not  to  prove  that  the  mortgage  was  intended 
at  the  time  of  its  execution  to  secure  other 
debts,  either  fotare  advances  or  otherwise, 
or  to  apply  it  to  its  proper  subject-matter, 
because  that  was  doubtful,  or  to  do  any  one 
of  those  tilings  which,  according  to  Jones  on 
Mortgages,  cited  supra,  and  the  cases  above 
ntorred  to,  might  be  legitimately  done;  bat 
It  was  an  eftort  by  parol  to  add  to  a  mortgage 
given  for  a  distinct  and  definite  purpose,  and 
for  no  other, — an  additional  purpose  con- 
ceived some  time  after  the  mortgage  was 
given,  and  after  in  fact  it  had  been  substan- 
tially canceled  and  was  dead.  It  was  in  fact  an 
effort  to  resuscitate  a  dead  instrument,  and  to 
give  it  a  feature  by  a  parol  agreement  which 
It  did  not  possess  before  said  parol  agreement 
was  made,  and  tUs,  too,  entirety  by  parol 
testimony. 

It  seems  to  us  that  this  was  in  conflict 
with  the  well-settled  doctrine  that  parol  tes- 
timony is  inadmissible  to  alter,  vary,  or  to 
add  to  a  written  instrument.  If  the  pur- 
pose here  was  not  to  add  the  verbal  agree- 
ment suggested  to  the  original  mortgage, 
and  then  enforce  it  as  a  part  of  the  mortgage, 
which  would  be  in  violation  of  the  doctrine 
mentioned  above,  then  there  could  have  been 
no  other  purpose  but  to  set  up  a  verbal  mort- 
gage, as  independent  of  the  written  one. 
For  such  a  proceeding  we  know  of  no  prin- 
ciple or  decided  case  as  authority. 

The  Judgment  lielow  must  be  reversed,  and 
it  is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  reversed  in  so 
tar  as  said  judgment  sustains  the  mortgage 
in  question,  and  orders  a  foreclosure  thereof 
in  payment  of  the  debt  established,  and  that 
the  case  be  remanded  so  that  plaintiff  may 
obtain  and  enter  judgment  on  the  amount  of 
Siiid  debt,  if  so  advised. 

MoIvsB  and  McOowan,  JJ.,  concur. 

(32  W.  Va.  «4)  """"" 

ALDEUSOM  V.  COMUISSIONEBS. 

(Supreme  Cmi/rt  of  Appeals  of  West  Vinfimia. 
June  81, 1889.) 

Elbotions— FowsRs  or  UomasgioNEBB— Certio- 
rari. 

1.  Upon  a  writ  of  certiorari  uaed  as  an  appellate 
prooeedinK  to  bring  to  the  circuit  court  for  re- 
view a  jadgment  or  order  of  an  inferior  tribunfd, 
the  oirouit  court  slioald  decide  all  matters  of  law 
and  fact,  including  those  on  the  merits  fidrly  aris- 
ing on  the  record,  either  affirming  such  judgment 
or  order,  or  reversing  or  modifying  it,  and  render 
snoh  jadgment  as  the  inferior  tribunal  should  have 
rendered,  or  remand  it  to  that  tribunal  where  fur- 
ther prooeedings  are  necessary,  with  distinct  de- 
eision  on  the  points  involved  in  the  latter  event. 

3.  The  circuit  court,  where  snoh  further  proceed- 
ings outside  the  rsoord  before  it  are  necessary, 
cannot  retain  and  try  the  cause,  but  must  remand 
to  the  inferior  tribuiial  for  such  proceedings. 

S.  County  commissioners,  in  canvassing  returns 
of  an  election  for  congress  on  a  recount,  sign  va- 
rious exceptions  for  aUeged  errors  talcen  by  one  of 
the  candidates  voted  for,  and  the. count  is  com- 
pleted, and  result  declared.  The  party  excepting 
obtains  a  ctrtlorari  to  review  the  action  ot  com- 
missioners, and  the  drmiit  court  reverses  it,  and 


remands  the  matter  to  them,  wl<;h  dlrectious  to 
again  perform  the  work  of  canvassing  the  returns. 
Held,  that  commissioners  are  not  functMS  of- 
fleio,  but  are  yet  competent  to  canvass  the  returns 
m  compliance  with  the  order  of  the  circuit  oourL 

{SyUabus  by  ths  Court.) 

Error  to  circuit  court,  Kanawha  county; 
F.  A.  Guthrie,  Judge. 

Petition  of  John  D.  Alderson  for  a  writ  of 
certiorari  to  review  the  action  of  J.  S.  Cun- 
ningham, W.B.  Culderwood,  and  S.  S.  Staun- 
ton, commissioners  of  the  county  court  ot 
Kanawha  county,  upon  a  recounting  of  votes 
polled  In  the  general  election  for  representa- 
tives in  United  States  congress.  The  writ 
was  awarded,  and  the  cause  remanded  to  the 
county  court.  From  that  part  of  the  order 
r<;manding  the  cause  petitioner  brings  error. 

/  W.  tSt.  Clair,  Brown  A  JaoJugn,  and 
Okey  Johnson,  for  plaintiff  in  error.  A.  Bur- 
lew  and  /.  A.  Hutohinson,  for  defendants  in 
error. 

Brannon,  J.  John  D.  Alderson  present- 
ed his  petition  to  the  circuit  court  of  Ka- 
nawha county,  representing  that  at  the  elec- 
tion on  the  6th  of  November,  1888,  he  had 
received  a  large  number  of  votes  in  all  the 
counties  of  the  Third  district  of  tliis  stitte 
for  representative  in  the  congress  of  the 
United  States,  and  that  James  H.  MacGinnis 
also  received  a  large  number  of  votes  for  the 
same  position ;  that  on  the  12th  of  November, 
1888,  the  commissioners  of  the  county  coui-t 
of  Kanawha  county  met  to  ascertain  the  re- 
sult of  said  election  in  that  county;  that  the 
certificates  from  the  precincts  showed  that 
Alderson  received  8,329  votes,  and  MacGin- 
nis 4,658  votes;  that  he,  Alderson,  demanded 
a  recount  of  the  ballots  cast,  and  that  said 
commissioners  made  such  recount,  and  the 
result  of  the  recount  was  tor  Alderson  3,341 
votes,  for  MacGinnis  4,638  voles,  and  thatsuch 
recount  would  elect  Alderson;  that  said  com- 
missioners refused  to  accept  the  result  as 
shown  by  their  recount,  and  decided  that 
they  would  accept  the  result  of  the  recount  of 
all  the  precincts  except  Alum  Creek,  St.  Al- 
bans, Charleston,  Coalburg,  and  Lewiston, 
and  as  to  them  they  would  accept  the  returns 
as  origiuiUly  certified  as  to  Alum  Greek,  St. 
A.lbans,  and  Charleston,  and  would  reject  all 
the  ballots  cast  at  Coalburg  and  Lewiston, 
and  declared  that  in  said  county  Alderson 
received  3.122  votes,  and  MacGinnis  4,468 
votes;  that  said  commissioners  examined 
witnesses  as  to  the  conduct  of  the  election, 
and  the  swearing  in  of  the  oSBcers  of  election, 
and  refused  him  leave  to  cross-examine  them, 
or  introduce  other  evidence  on  the  subject, 
and  that  witnesses  were  examined  teiuling  to 
show  that  ballots  had  been  tampered  with 
and  altered  at  Charleston  and  St.  Albans, 
and  he  was  refused  leave  to  introduce  evi- 
dence to  the  contrary;  that  he  moved  the 
commissioners  to  declare  the  result  as  sliown 
by  the  recount,  except  Lewiston,  Alum 
Creek,  and  Fields  Creek  precincts,  and  ex- 
clude them  for  certain  causes  in  the  recortf 
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stated,  and  his  motion  was  overrnled;  fhat 
he  moyed  to  declare,  if  Alam  Creek  should 
be  counted,  to  take  the  result  on  the  recount 
of  it,  and  also  the  recount  of  Charleston, 
which  motion  the  court  overruled;  that  he 
moved  the  court  to  include  the  result  on  the 
recount  at  Coalburg  and  St.  Albans,  which 
motion  the  court  overruled;  that  he  moved 
the  court  to  exclude  all  ballots  at  West  End 
and  Fields  Creek  precincts,  which  motion 
the  court  overruled.  Said  petition  gives  the 
number  of  votes  at  the  various  precincts  for 
each  candidate  on  the  original  returns  and 
on  the  recount.  It  is  not  necessary  here  to 
give  more  of  the  contents  of  said  petition  or 
record,  as  this  statement  will  show  their  nat- 
ure. The  writ  of  certiorari  was  awarded, 
and  a  judgment  was  rendered  by  the  circuit 
cottrt  reversing  tiie  action  of  the  county  com- 
missioners, and  remanding  the  cause  to  them, 
with  instructions  that  they  meet  in  special 
session  "for  the  purpose  of  doing  and  per- 
forming the  business  for  which  the  commis- 
sioners of  the  said  county  court  were  con- 
vened at  the  court-house  of  said  county  of 
Kanawha,  on  the  12th  day  of  November, 
1888,  in  relation  to  the  election  of  representa- 
tive in  the  congress  of  the  United  Stales  for 
the  Third  congressional  district  of  this  state, 
among  other  things."  Alderson  moved  the 
court  to  retain  and  try  the  cause,  and  not  re- 
mand it  to  the  county  court,  but  his  motion 
was  overruled.  He  obtained  a  writ  of  error, 
and  complains  that  the  court  remanded,  in- 
stead of  retaining  and  trying,  the  cause. 

The  (Irst  question  is,  did  the  circuit  court 
err  in  failing,  as  plaintiff  contends  in  argu- 
ment, to  decide  all  ttie  points  of  error  arising 
on  the  record,  and  in  sending  the  case  back 
to  the  county  commissioners  without  giving 
specific  rulings  or  instructions  to  them  on  the 
points,  so  that  the  parties  and  commissioners 
might  have  the  benefit  of  the  decision  of  the 
circuit  court  as  to  them.  There  has  been 
much  difference  of  opinion  as  to  the  scope  of 
the  hearing  of  a  writ  of  certiorari,  as  will  be 
seen  in  the  opinion  in  Dryden  v.  Swinburn, 
15  W.  Va.  234,  and  Dryden  v.  Swinburne, 
20  W.  Va.  89;  some  courts  holding  that  the 
writ  touched  only  questions  of  jurisdiction, 
power,  or  authority  of  inferior  courts,  or  the 
regularity  of  its  proceedings;  others  holding 
that  all  questions  of  law  arising  on  the  record 
could  be  passed  on.  The  evident  leaning  of 
the  courts  of  late  has  been  to  vriden  the  field 
of  this  valuable  remedial  writ.  I  do  not 
elaborate  this  matter,  as  I  regard  it  settled  by 
former  decisions  of  this  court.  In  Dryden  v. 
Swinburn,  Judge  Gbeen,  speaking  for  the 
court,  says:  "The  cases  above  cited,  while 
they  all  agree  that  a  trial  de  novo  cannot  be 
had  in  a  superior  court  in  a  case  brought  be- 
fore it  by  certiorari,  yet  they  by  no  means 
agree  as  to  the  Judgment  which  may  be  ren- 
dered. They  agree  that,  if  no  error  is  foand 
in  the  proceedings  in  the  inferior  court,  its 
judgment  should  be  affirmed;  but  they  differ 
on  the  judgment  to  be  rendered,  if  the  judg- 
ment of  the  inferior  court  is  found  erroneous. 


— some  holding  in  such  a  case  all  that  the  sa- 
perior  court  can  do  is  to  render  a  judg- 
ment reversing  the  judgment  of  the  inferiw 
court;  and  others  holding  it  may  go  fur- 
ther, and  render  such  judgment  as  the  in- 
ferior court  ought  to  have  done;  *  *  * 
that  is,  they  may  modify  the  judgment  of  the 
inferior  court,  or  reverse  it  in  toto,  and  enter 
up  a  new  judgment,  or  remand  it  to  the  in- 
ferior court  for  trial.  This  latter  practice 
would  certainly  seem  to  be  far  the  most  con- 
venient, especially  where  the  inferior  court  is 
a  court  of  record,  but  there  are  highly  respect- 
able authorities  which  deny  the  superior  court 
tlie  right,  unless  so  authorized  by  statute,  to 
do  more  than  simply  to  reverse  or  annul  tlie 
judgment  of  the  inferior  court;  but  the  weight 
of  authority  is  in  favor  of  the  power  of  the 
superior  court,  in  a  case  brought  before  it  by 
certiorari,  to  do  more  than  simply  to  affirm 
or  reverse  the  judgment  of  the  inferior  tri- 
bunal, and  is  in  favor  of  the  authority  of  the 
superior  court  to  affirm  the  judgment  below, 
or  to  reverse  it,  and  remand  it  to  the  inferior 
court,  or  to  modify  its  judgment,  and,  in 
short,  to  enter  up  such  judgment  as  the 
court  below  ouglit  to  have  done,  as  in  cases 
brought  up  by  writ  of  error. "  Judge  Gkeicn 
then  expresses  it  as  his  opinion  that  the  court 
may,  if  it  reverse,  remand  the  cause  to  be 
further  proceeded  in,  or  enter  such  judgment 
as  the  court  below  ought  to  have  entered, 
and  that  the  record  alone  Is  to  be  the  basis 
of  judgment  in  either  case.  Point  7  of  the 
syllabus  in  that  case  is:  "In  all  cases  of  cer- 
tiorari, when  used  as  an  appellate  proceed- 
ing,  the  superior  court  has  a  right  to  affirm 
the  judgment  of  the  inferior  court,  or  to  set 
aside  and  annul  it,  and  entt-r  up  such  judg- 
ment as  the  inferior  court  ought  to  have 
done,  or  remand  the  cause  to  it,  as  in  a  case 
brought  up  on  writ  of  error."  In  Dryden  v. 
Swinburne,  20  W.  Va.  89,  it  was  decided 
that,  "a  case  being  brought  before  a  circuit 
court  by  a  writ  of  certiorari  for  review,  it 
should  review,  not  only  jurisdictional  ques- 
tions and  questions  of  irregularity  in  the 
proceedings  of  the  inferior  tribunal  also,  but 
all  questions  of  law,  and  all  actions  alleged 
to  be  based  on  erroneous  principles,  or  taken 
in  the  absence  of  all  evidence  to  justify  such 
action." 

It  is  therefore  the  duty  of  the  inferior  tribu- 
nal to  make  a  part  of  its  record,  if  asked,  all 
the  facts  necessary  to  enable  the  court  to  see 
upon  what  principles  of  law  it  has  based  its 
action,  or  whether  there  was  any  evidence  to 
justify  its  action,  and  all  the  rulings  and  de- 
cisions of  all  law  questions  in  the  case,  and 
all  facts  necessary  to  the  proper  understand- 
ing of  all  such  rulings  and  decisions  of  such 
inferior  tribunal.  I  do  not  think,  from  the 
language  of  the  syllabus  in  that  case,  that  it 
was  meant  that  under  certiorari  the  superior 
court  could  weigh  all  the  evidence  on  the 
merits,  and  find  all  the  facts  involved  in  the 
evidence  as  a  jury,  and  reverse  on  that  ground; 
and  I  am  confirmed  in  this  by  a  clause  in  the 
opinion  in  that  case  where,  after  saying  that 
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the  practice  on  eerttorari  and  writs  of  error 
should  be  similar,  the  court  seems  to  qualify 
that  expression  by  saying:  "The  errors 
which,  in  this  state,  are  corrected  on  a  writ 
ol  error  are  generally  errors  of  law;  and  the 
jnries  and  inferior  tribunals  are,  as  a  general 
rule,  held  to  be  the  sole  judges  of  the  weight 
of  evidence,  and  their  decisions  on  an  issue  of 
fact  is  rarely  reversed  or  interfered  with  by 
the  appellate  court  on  a  writ  of  error.  It  is 
true  that  the  power  in  this  state  exists  to 
grant  a  new  trial  on  a  writ  of  error,  because 
the  verdict  Is  so  contrary  to  the  weight  of  evi- 
dence as  to  shock  the  conscience ;  and  the  ap- 
pellate court  in  this  state  probably  exercises 
this  power  thus,  as  it  were,  in  a  qualified  man- 
ner, to  review  what  seems  to  be  a  question  of 
fact  to  an  extent  to  which  it  would  not  be  ex- 
ercised in  some  states,  these  states,  or  some  at 
least  of  them,  never  reviewing  a  question  of 
fact  on  a  writ  of  error. "  In  Foe  v.  Machine- 
Worlcs,  24  W.  Ya.  517,  the  syllabus  says: 
"The  general  rule  is  that  upon  certiorari  to  an 
Inferior  court  the  court  awarding  the  writ 
will  only  inquire  into  errors  and  defects 
which  go  to  the  jurisdiction  of  the  court  be- 
low. But  in  this  state,  if  the  inferior  tribu- 
nal proceeds  in  a  summary  manner,  and  not 
according  to  the  course  of  the  common  law, 
and  there  is  no  remedy  by  appeal  or  writ  of 
error,  then  the  courts  will  consider  other  than 
jurisdictional  questions."  This  case  does  not 
decide  how  far  beyond  jurisdictional  ques- 
tions the  court  will  go.  By  these  decisions 
it  has  been  held  that  on  certiorari  all  ques- 
tions of  jurisdiction  or  regularity  of  proceed- 
ing in  the  inferior  court  could  be  decided,  and 
also  all  questions  of  law  arising  on  the  rec- 
ord. But  it  has  not  been  held  that  all  the 
facts  of  the  case  involved  in  the  evidence 
could  be  decided;  that  the  superior  court 
could  take  the  place  of  a  jury  or  the  inferior 
tribunal,  and  weigh  the  evidence,  and  find 
and  detei-mine  from  it  whether  a  proper  find- 
ing of  the  facts  hail  been  made  in  the  court 
below  on  the  merits.  Certainly  it  may  be 
said  to  be  doubtful  whether  our  courts  have 
gone  so  far.  Ho  much  for  the  decisions  in 
this  state. 

As  expressing  tbe  law  elsewhere,  and  I 
think  in  this  state,  too,  I  quote  section  4,  tit. 
"Certiorari,"  3  Amer.  and  £ng.  Cyclop.  Law, 
62,  sustained  by  authorities  of  many  states: 
"When  its  scope  is  not  enlarged  by  statute, 
certiorari  lies  only  to  correct  errors  in  law, 
and  not  to  review  the  evidence.  According 
to  tbe  better  view,  however,  it  is  proper  to  in- 
quire whether  there  was  any  evidence  to  estab- 
Ush  some  essential  fact,  and  also  as  to  the 
rulings  below  upon  the  admission  of  alleged 
incompetent  evidence,  where  no  other  and 
competent  evidence  was  introduced  tending 
to  prove  a  necessary  finding.  But  the  record 
of  an  inferior  court  or  other  tribunal  of  mat- 
ters in  its  jurisdiction  cannot  be  disputed  by 
other  evidence,  nor  its  finding  of  facts,  when 
supported  by  any  competent  evidence.  "Thus 
stood  the  law  up  to  the  passage  of  chapter  153, 
Acts  1882;  Code  1887,  p.  742. 
v.93.B.no.20 — 55 


Certiorari  was  not  wide  enough  in  its  ef- 
ficacy as  a  remedial  writ;  certainly,  at  least, 
it  can  be  said  there  was  doubt  as  to  its  scope. 
It  was  to  cover  a  field  for  the  correction  of 
errors  not  covered  by  the  writ  of  error  or  ap- 
peaL  Why  should  it  not  afiford,  in  its  field 
of  operation,  the  same  relief  against  erro- 
neous finding  on  the  evidence  as  would  be  af- 
forded by  a  writ  of  error  on  a  motion  for  a 
new  trial,  on  the  ground  that  the  finding  was 
without  sufiBcient  evidence  or  contrary  to  tbe 
evidence?  To  give  it  such  efficiency,  to  remove 
all  doubt  as  to  its  reach,  that  act  was  passed. 
It  gives  the  writ  in  every  case,  matter,  or  pro- 
ceeding in  which  a  certiorari  might  be  issued 
as  the  law  heretofore  has  been,  and  in  every 
case,  matter,  or  proceeding  before  a  county 
court,  council  of  a  city,  town,  or  village,  jus- 
tice, or  other  inferior  tribunal.  It  provides 
that,  "upon  the  bearing,  tlie  circuit  court 
shall,  in  addition  to  determining  such  ques- 
tions as  might  have  been  determined  upon  a 
certioran  as  the  law  heretofore  was,  review 
such  judgment,  order,  or  proceedings  of  the 
county  court,  council,  justice,  or  other  in- 
ferior tribunal  upon  the  merits,  determine  all 
questions  arising  on  the  law  and  evidence, 
and  render  such  judgment  or  make  such  or- 
der upon  the  whole  matter  as  law  and  justice 
may  require."  Therefore,  under  the  decisions 
of  this  court,  and  the  additional  scope  given 
the  writ  of  certiorari  by  said  act  of  1882,  a 
circuit  court  should  decide  every  point  on  the 
law  and  evidence,  law  or  fact,  arising  on  the 
record  before  it,  and  render  such  judgment 
as  the  inferior  tribunal  should  have  rendered, 
or  remand  the  case  to  it,  where  further  pro- 
ceedings before  it  are  necessary.  It  should 
in  its  judgment  particularly  and  specifically 
decide  on  every  point  involved  in  the  record, 
and  make  distinct  for  the  guidance  and  direc- 
tion of  the  inferior  tribunal  its  decision  on 
tbe  several  points  by  way  of  instructions  or 
directions  to  it,  so  that  the  inferior  tribunal 
may  understand  just  what  the  law  of  those 
points  is,  and  be  able  to  conform  in  its  further 
proceedings  to  such  decision.  This  is  im- 
portant in  practice,  to  avoid  the  same  errors, 
and  prevent  further  litigation,  as  without 
such  guidance  the  inferior  tribunal  might 
simply  repeat  the  same  errors.  It  is  admitted 
by  counsel  for  plaintifi!  that  a  portion  of  the 
errors  suggested  were  decided  in  his  favor, — 
those  in  refusing  him  right  to  cross-examine 
witnesses  introduced  by  the  commissioners 
touching  the  administration  or  non-adminis- 
tration of  the  oath  to  officers  of  election,  and 
refusing  him  right  to  introduce  evidence;  for 
the  circuit  court  reversed  tbe  action  of  the 
commissioners,  and  pointedly  instructed  them 
to  allow  either  of  the  parties  to  cross-examine 
any  witness,  and  to  introduce  witnesses,  and 
to  appear  by  counsel  or  in  person. 

Ab  to  other  questions,  they  were  involved 
in  or  dependent  on  evidence, — as,  for  in- 
stance, whether  the  officers  of  election  were 
sworn;  whether  the  ballots  had  been  tam- 
pered with  and  altered,— on  which  evidence 
offered    by  Alderson    had    been    excluded. 
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What  that  evidence  would  have  shown,  if  it 
bad  been  admitted,  the  circuit  conrt  could 
not  see.  Without  it  a  full  decision  of  the 
ease  could  not'  be  bad.  The  circuit  court 
held  that  its  refusal  was  error,  against  Al- 
derson's  right,  sufficient  to  reverse  the  judg- 
ment of  the  county  court,  and  call  for  a  new 
trial.  As  to  the  question  of  the  constitution- 
ality of  the  act  excluding  precincts  where  of- 
ficers are  not  sworn,  which,  it  is  claimed,  the 
court  should  have  decided:  If  it  had  decided 
it  cobstitutional  as,  under  the  then  state  of 
the  case,  the  circuit  court  might  have  de- 
cided, it  would  have  excluded  oertnin  pre- 
cincts,— Coalburg,  for  instance, — and  includ- 
ed others, — Fields  Creek,  for  instance,— but 
Alderson  bad  offered  evidence  to  show  that 
the  officers  at  Coalburg  were  in  fact  sworn, 
and  that  at  Fields  Creek  they  were  not.  If 
decided  Invalid,  it  would  be  deciding  a  moot 
question,  for  perhaps  the  evidence  would 
show  no  such  question  existed.  But  as  to 
this  constitutional  question,  it  is  settled  law 
that,  out  of  respect  to  that  high  department 
of  the  government, — the  law-making  power 
«o  directly  representing  the  popular  will, — 
the  courts  will  not  even  approach  th<>  ques- 
tion whether  its  acts  are  valid  under  the  con- 
stitution, unless  there  is  no  escape  from  it. 
The  state  of  the  case  must  command  the  de- 
cision. The  courts  will  not  decide  it  when  it 
is  a  moot  question,  when,  at  last,  when  the 
evidence  is  finally  in,  the  question  may  not 
arise.    Cooley,  Const.  Lim.  163. 

We  do  not  see  that  the  circuit  court  has 
omitted  to  decide  any  question  which  it  was 
proper  to  decide  in  the  state  of  the  case  as  it 
was  before  it.  It  went  as  far  as  it  was 
called  on  to  go  in  the  condition  of  ttia  record. 
If  the  circuit  court  could  not  decide  these 
matters,  this  court  cannot  Even  if  there 
bad  been  questions  in  the  record  which  the 
«ourt  ought  to  have  decided,  but  did  not,  this 
court  would  likely  not  do  so;  as  it  decides 
only  after  that  court  has  performed  its  func- 
tions, and  does  not  act  until  it  hati  completed 
its  function.  Armstrong  v.  Grafton,  23  W. 
\ra.60. 

Another  question  is,  should  the  circuit 
ftourt  have  retained  the  case,  and  itself  tried 
it,  and  declared  the  result  of  the  election,  aft- 
er reversing  the  action  of  the  commissioners? 
We  think  not.  As  above  stated,  until  the 
act  of  1882  there  was  no  law  to  authorize  a 
circuit  court  under  eertiorart  to  weigh  evi- 
dence and  pass  on  the  merits,  though  the 
evidence  may  have  been  incorporated  into 
the  record,  and  it  was  only  to  give  certiorari 
the  additional  scope,  so  as  to  iUlow  the  court 
to  pass  on  the  merits  under  the  whole  evi- 
dence, that  this  act  was  passed.  That  was 
the  evil  to  be  remedied  in  the  writ  of  certio- 
rari by  that  act.  It  was  to  give  certiorari 
In  its  field  the  same  efficiency  as  a  writ  of 
•nor  possessed  In  its  appropriate  field;  to  let 
the  court  "review"  the  case  on  the  law  and 
•vUraoe  as  it  was  before  the  lower  tribunal, 


in  order  to  determine  whether  that  tribunal 
bad  done  injustice.  It  was  not  the  purpose 
of  the  act  to  give  a  trial  dt  novo  in  the  cir- 
cuit conrt.  The  act  does  n(^  contain  words 
to  plainly  convey  that  meaning.  It  aays  the 
circuit  court  shall  "review"  the  judgment, 
not  retry  the  case;  the  word  "review"  seem- 
ing to  mean  that  the  circuit  court  should  go 
over  again  just  what  the  lower  conrt  had  con- 
sidered. It  does  not  say  that  new  evidence 
may  be  heard.  To  give  the  construction  to 
the  statute,  that  in  every  case  where  a  judg- 
ment or  order  of  an  inferior  tribunal  is  re- 
versed the  circuit  court  must  retain  and  try 
the  case  de  novo,  would  be  productive  at 
great  inconvenience.  In  Dryden  v.  S win- 
burn,  15  W.  Va.  235.  it  was  held  that  tbe 
cirouit  court  could  not  retain  for  trial  any 
case  brought  before  it  by  certiorari  to  the 
judgment  of  the  county  court;  tbe  twenty- 
second  section  of  chapter  17,  Acts  1872-73, 
directing  the  retention  of  cases  in  the  circuit 
court,  applying  only  to  cases  brought  befora 
it  by  appeal,  writ  of  error,  or  supersedeas. 
Judge  Green  saying  that  was  the'only  law 
allowing  a  retention.  It  seems  to  me  that 
decides  this  matter,  for  no  statute  has  been 
cited — none  is  known  to  roe — to  call  forsucb 
retention,  but  the  act  of  1882,  and  we  hold 
that  it  does  not.  The  contention  that  the 
circuit  court  had  no  jurisdiction  to  review  by 
certiorari  the  action  of  the  commissioners,  as 
canvassers  of  the  returns  of  elections,  is  met 
by  the  decisions  in  Chenowith  v.  Commis- 
sioners, 26  W.  Va.  280,  and  Alderson  v.  Com- 
missioners, 32  W.  Va ,  8  S.  E.  Rep.  274, 

(decided  Dec.  5,  1888.) 

It  is  argued  that  the  commissioners,  hav- 
ing once  performed  the  duty  assigned  to  them 
by  law,  and  declared  the  result,  have  no 
power  to  correct  their  errors,  and  that  tbe 
circuit  court  could  not  remand  the  matter  to 
tliein.  The  commissloniers  are publicofficers 
of  fixed  term,  who  act  ministerially  as  such 
in  performance  of  a  duty  cast  upon  thera  by 
law, — the  canvass  of  election  returns.  They 
begin  the  canvass,  and  complete  it;  but  they 
perform  this  duty  erroneously,  as  is  held  by 
a  court  exercising  a  lawful  jurisdiction  to 
review  their  proceeding,  and  it  sets  their  ac- 
tion aside,  and  remands  it  back  to  them,  with 
the  mandate  to  perform  again  the  work,  for 
the  correction  of  defects  in  their  former  ac- 
tion, and  it  is  said  they  are  fitnctus  officio, 
and  cannot  obey  this  lawful  mandate.  They 
have  begun  this  legal  transaction,  but  have 
not  completed  it,  and  cannot,  though  ordered 
by  a  legal  tribunal  to  do  so.  The  very  state- 
ment of  the  proposition  is,  to  me,  its  own 
refutation.  I  regard  the  body  continuous, 
and  its  work  an  entire  tiling,  and  that  it  is 
bound  to  complete  its  work,  and  the  function 
is  never  performed  until  the  act  is  complet- 
ed.   Tbe  judgment  is  affirmed. 


Sntder,  p.,  and  ENeusH,  J., 
Gbben,  J.,  absent 
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(32  W.  Vb.  «37) 

FLBMINa  «.  GOMIOSSIONERS. 

(Supreme  Court  of  Appeals  of  West  Tirainio. 
June  28, 1889.) 

KLBonom— CoxrasT— Cbbtiosabi— Fbtition. 

A  petition  for  ■  writ  of  oerttorori  to  bring  to  the 
eiroait  ooart.  for  review,  proceedings  of  the  oom- 
wissloners  of  •  connty  court  in  the  canvass  of  the 
retnms  of  an  election,  filed  by  a  candidate,  which 
falls  to  show  that  he  was  prejudice  by  the  errors 
complained  of,  is  not  sufQt^nt  to  justify  the  award 
of  such  writ,  and  will  be  held  bad  without  de- 
murrer at  the  hearing ;  and  a  Judgment  of  a  circuit 
court  rever^g  the  action  of  the  commissioners 
apon  a  certiorari  based  on  such  petition  will  be  re- 
versed here,  with  costs  in  this  court  against  the 
party  who  filed  such  petition. 

(£b/Uabu«  by  the  Court.) 

Error  to  circuit  court,  Kanawha  county; 
F.  A.  OuTHRiE,  Judge. 

/.  W,  8t.  Clair,  Brown  eft  Jackson,  and 
Okey  Johnson,  for  plaintiff  in  error.  A. 
Burleto,  J.  A.  Hutchinson,  and  IF.  P.  Hub- 
bard, for  defendants  in  error. 

Bbannok.  J.  A.  B.  Fleming  filed  a  peti- 
tion in  the  circuit  court  of  Kanawha  county, 
alleging  that  at  the  election,  November  6, 
1888,  he  was  a  candidate  for  governor,  and  re- 
ceived a  large  number  of  votes  in  every 
county  in  the  state,  and  that  Nathan  Goft  was 
a  candidate  also,  and  received  a  larg^  nuiirber 
of  votes  in  every  county  of  the  state;  that  it 
appeared  from  the  returns  of  the  election,  as 
certified  by  the  commissioners  of  the  county 
courts  of  the  several  counties,  ttiat  for  said 

(^ce  said  Fleming  received  votes, 

and  said  Gofl votes,  and  that  tlie  total 

number  received  by  all  other  candidates  did 
not  exceed  10,000  for  said  office;  that  the  vote 
of  said  Fleming  and  GoS  respectively,  as 
shown  on  the  poll-books  of  the  different  pre- 
cincts in  Kanawha  county,  was  as  follows: 

For  said  Fleming votes,  and  for  said 

Gofl  votes;  that  when  the  commis- 
sioners met  on  the  12th  of  November,  1888. 
to  ascertain  the  result  in  the  county  of  Kana- 
wtia,  said  Fleming  demanded  a  recount  of 
the  ballots,  which  was  made,  and  its  result 
was  as  follows:    For  said  Fleming     _ 

votes,  for  said  Qott votes;  that  the 

commissioners  refused  to  accept  the  result  of 
the  recount,  but  decliired  and  decided  that,  in 
ascertaining  the  result,  they  would  accept  the 
result  of  the  recount  of  all  the  precincts  ex- 
cept five,  which  were  named,  and,  as  to  three 
of  those,  they  would  accept  the  returns  as 
originally  certified,  and  reject  all  the  ballots 
east  at  two  of  them,  and  they  ascertained  the 
result  accordingly, — that  is,  for  said  Fleming 

votes,  for  said  Gofl votes.    It 

alleged  that,  at  each  of  the  five  precincts  where 
the  result  on  the  recount  was  rejected,  the 
rote  on  the  original  return  was  for  Fleming 

votes,  for  Gofl votes,  and  on 

the  recount  for  Fleming  votes,  for 


Gofl 


'  votes,  not  giving  the  vote  at  any 


precinct  either  on  the  original  return  or  on 
the  recount.  It  alleged  lUveiB  errors  on  the 
part  of  the  commissioners  in  refusing  Flem- 
ing leave  to  cross-examine  witaesaes,  or 
Introduce  witnesses,  as  to  the  conduct  <mC 


the  election.  It  alleges  that  said  Fleming 
moved  the  commissioners  to  ascertain  the  re- 
sult by  the  recount,  except  at  two  of  those 
five  precincts,  and  to  reject  them  entirely, 
which  they  refused  to  do;  and  that  he  moved 
that,  if  those  two  precincts  be  counted,  they 
be  counted  according  to  the  recount,  but 
they  refused  to  do  so;  that  he  moved  then  to 
adopt  the  recount  at  three  of  these  precincts, 
which  they  refused;  that  said  Fleming  ex- 
cepted to  these  rulings  and  actions,  and  that 
the  commissioners  made  a  record  of  their  pro- 
ceedings, and  signed  a  bill  of  exceptions. 
The  petition  alleged  that  said  Fleming  was 
aggrieved  by  the  errors  and  arbitrary  and  er* 
roneous  rulings  of  said  commissioners,  and 
prayed  a  writ  of  certiorari  to  correct  such  er- 
rors and  do  justice  to  bitn  in  the  matter.  A 
writ  of  certiorari  was  awarded,  and  on  the 
8th  of  April,  1889,  the  court  entered  a  judg. 
ment  reversing  tlie  decisions  and  determina* 
tions  complained  of  in  said  petition.  The 
said  Fleming  moved  the  court  to  retain  the 
causR  for  further  proceedings,  but  the  court 
refused  to  do  so.  The  judgment  further  di- 
rected the  commissioners  to  again  meet  and 
perform  the  duty  of  canvassing  the  returns 
for  governor,  and  directing  them  to  allow 
cross-exauiination  of  witnesses,  and  to  in- 
troduce evidence.  The  said  Fleming  took 
this  writ  of  error,  atid  assigns  as  error  that 
the  circuit  court  of  Kanawha  did  not  retain 
and  hear  and  determine  the  cause,  and  in  re- 
manding the  cause  to  an  inferior  tribunal  that 
was  functus  qfflcio.  The  record  as  before 
us  contains  no  such  bill  of  exceptions,  or 
commissioners'  record,  as  the  petition  asserts 
to  have  been  made. 

The  matters  sought  to  be  presented  in  this 
case  are  similar  in  nature  to  those  involved 
in  the  case  of  Alderson  v.  Commissioners, 
ante,  863,  (decided  this  term ;)  and,  if  the  pe- 
tition and  record  were. not  so  defective,  the 
principles  announced  in  the  opinion,  and-the 
judgment  rendered  in  that  case,  would  apply 
In  this  cause.  The  petition  on^  which  the 
oertiorari  was  awarded  is  so  defective  that 
no  writ  of  certiorari  or  judgment  thereon 
could  properly  have  been  awarded  or  rendered. 
A  pleading  must  show  that  the  party  has  a 
right,  and  that  such  right  lias  been  violated 
so  as  to  call  for  redress.  It  must  show  a 
cause  of  action.  It  mnst  show  just  what  right 
the  plaintiff  has,  and  just  bow  and  wherein  it 
has  been  violated.  A  petition  for  a  writ  of 
certiorari  must  show  a  right  in  the  petitioner, 
and  that  be  is  injured  by  the  action  com- 
plained of,  and  wherein  the  inferior  tribunal 
has  erred  to  the  prejudice  of  that  right.  It 
will  not  be  enough  to  say  generally  a  party 
has  been  aggrieved.  It  must  state  how, 
wherein.  This  petition  does  not  state  that 
petitioner  received  any  particular  number  of 
votes,  or  that  Gofl  received  any  particular 
number  of  votes,  in  state,  county  of  Kanawha, 
or  any  precinct  therein,  or  that  petitioner's 
election  was  defeated  or  prejudiced  by  the  er- 
roneous action;  nor  does  it  state  how  many 
votes  the  petitioner  or  other  candidates  re- 
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ceived  by  the  original  returns,  or  the  recount, 
In  Kanawha  county,  or  any  single  precinct  in 
it,  nor  whether  he  was  Injured  by  the  adoption 
of  the  result  on  the  recount  at  those  precincts 
where  that  result  was  adopted,  or  by  the 
adoption  of  the  original  returns  from  those 
precincts  where  such  returns  were  adopted, 
or  by  rejectingor  excluding  precincts  the  vote 
of  which  was  rejected  or  excluded.  Probably 
no  attention  was  called  to  this  defect  in  the 
circuit  court,  but  it  is  here  cross-assigned  as 
error  by  the  defense.  We  must,  for  tliis 
canse,  reverse  and  remand  the  case  to  the  cir- 
cait  court,  with  leave  to  plaintiff  to  amend 
his  petition  within  a  reasonable  time,  and,  if 
not  so  amended,  the  circuit  court  must  dis- 
miss  itf  and  as  the  cause  of  reversal  is  the 
defect  of  the  petition,  and  is  for  the  fault  of 
plaintiff  in  error,  he  must  be  subjected  to  the 
costs  in  this  court.  Gaylords  v.  Kelsbaw,  1 
WaU.  81. 

Snyder,  P„  and  English,  J.,  concurred. 
Qbeem,  J.,  absent. 

(32  ,W.  Va.  640)  — — 

ALDKBSON  e.  COHUISStONBBS. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 
June  ^1889.) 

BquiTT — ApPEAii — Elbctionb. 

1.  Equity  has  no  Jurisdiotion  to  enjoin  commis- 
sioners of  a  county  court  from  certifying  to  the 
governor  the  result  of  their  canvass  of  the  vote  in 
their  county  for  a  representative  in  the  congress 
of  the  United  States. 

2.  An  appeal  from  a  decree  in  •  suit  in  equity 
will  not  bring  up  for  review  an  order  discharging 
•  rule  to  show  canse  why  the  party  shall  not  be 

ganished  for  contempt  in  disobeying  an  order  of 
ijunotion  made  in  such  suit. 
ISulldbus  by  the  Court.) 

Appeal  from  circuit  court,  Kanawha  coun- 
ty; ¥.  A.  GuTHRiB,  Judge. 

Petition  by  J.  D.  Alderson  fbr  injunction 
against  John  S.  Cunningham,  W.  B.  Calder- 
wood,  and  S.  S.  Staunton,  commissioners  of 
the  county  court  of  Kanawha  county,  to  re- 
strain them  from  certifying  to  the  governor  of 
West  Virginia  the  result  of  the  vote  cast  at  the 
general  election  for  congressman  in  the  Third 
oongressional  district  of  West  Virginia. 
From  an  order  dissolving  the  injunction  and 
dismissing  the  bill  for  lack  of  jurisdiction, 
petitioner  appeals. 

/.  H'.  St.  Clair,  Brown  A  Jackton,  and 
Okep  Johnson,  for  appellant  A.  Burlno  and 
/.  A.  Hutchinson,  for  appellees. 

Bramnon,  J.  John  D.  Alderson  presented 
to  the  Judge  of  the  Eighth  circuit  a  bill  in 
equl^  stating  to  the  effect  that  at  the  elec- 
tion in  this  state  on  Kovember  6, 1888,  he  re- 
ceived a  large  number  of  votes  for  representa* 
tive  in  the  congress  of  the  United  States  for 
the  Third  district  of  this  state;  that  the  op- 
posing candidate  was  James  H.  MacGinnis, 
who  received  a  large  number  of  votes  for  the 
same  position;  that  the  result  of  the  election 
in  each  county  of  said  district,  except  Kana- 
wha, had  been  certified  to  the  governor;  that 


either  he  or  MacGinnis  had  been  elected; 
that  the  result  depended  on  the  ascertain- 
ment of  the  result  in  Kanawha  county;  that 
the  defendant  commissionerSt  on  November 
12th,  met  to  ascertain  the  result  in  said  coun- 
ty; that  returns,  as  certified  from  the  pre- 
cincts, showed  tliat  said  Alderson  had  re- 
ceived 3,329  and  said  MacGinnis  4,658  votes; 
that  said  Alderson  demanded  a  recount,  which 
recount  was  made,  whereby  the  result  was 
for  said  Alderson  3,841  and  for  said  MacGin- 
nis 4,638  vot^;  that  said  commissioners  re- 
fused to  accept  such  recount,  except  as  to 
certain  precincts,  and  as  to  others  adopted  the 
original  returns,  rejecting  the  result  of  the 
recount  there,  and  entirely  rejected  the  votes 
cast  at  two  precincts,  whereby  the  result  Wiis 
for  said  Aldersdn  3,325  and  for  said  MacGin- 
nis) 4,660  TOt«s,  which  would  elect  said  Mac- 
Ginnis. The  bill  states  that  tlie  said  Aider- 
son  excepted  to  this  action  of  tlie  commis- 
sioners, and  during  the  progress  of  the  can- 
vass excepted  to  various  rulings  and  decisions 
of  the  commissioners  which  are  detailed  in 
the  bill.  The  bill  also  states  that  the  com- 
missioners refused  to  settle  and  sign  bills  of 
exceptions  touching  these  rulings,  and  that 
said  Alderson,  by  a  proceeding  in  mandamus 
in  this  court,  obtained  a  mandate  from  this 
court  requiring  them  to  do  so;  and  that  they 
were  bound  to  make  a  record  of  all  poll-books, 
ballots,  packages,  boxes,  and  tally-sheets,  on 
the  recount  and  evidence,  and  their  rulings 
and  actions,  and  tliat  he  had  tendered  them  a 
bill  of  exceptions  representing  the  same,  but 
they  had  not  yet  settled  and  signed  it;  and 
that,  iis  soon  as  settled  and  signed,  he  would 
apply  to  the  circuit  court  of  Kanawha  for  a 
writ  of  certiorari  to  correct  such  erroneous 
proceedings  of  said  commissioners;  that,  in 
order  that  justice  might  be  done,  it  was  im- 
portant to  him  that  said  commissioners  should 
not  send  to  the  governor  certificates  of  the 
result  of  said  election  in  said  county  accord- 
ing to  their  said  decision;  that  it  was  the  in- 
tention of  the  commissioners,  as  soon  as  they 
should  sign  said  exception,  and  before  he  could 
have  time  to  apply  to  said  circuit  court  and  ob- 
tain aoerHorariandgive  bond,  to  certify  said 
result  to  the  governor,  according  to  their  er- 
roneous decision,  and  that  they  intended  so 
doing  for  the  very  purpose  of  defniting  said 
Aldirson's  right  to  review  said  proceedings; 
that  he  had  asked  said  commissioners  to  con- 
sent not  to  certify  said  result  until  he  could 
apply  for  the  certiorari,  but  they  declined  to 
say  what  their  intention  was;  that  though 
they  had  announced  their  decision  they  were 
keeping  it  off  the  record  until  the  bill  of  ex- 
ceptions should  be  signed,  and  he  charged 
that  they  had  already  made  out  a  certificate 
ready  to  file  with  the  governor  as  soon  as  the 
exception  should  be  signed  aud  their  decision 
entered  of  record,  and  that  they  had  prepared 
it,  that  there  miglit  be  aa  little  delay  as  pos- 
sible in  filing  it  with  the  governor,  and  that 
thereby  the  said  Alderson  would  be  defeated 
in  reviewing  said  proceedings.  He  prayed 
an  injunction  to  restrain  the  commissioners 
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from  certifying  to  the  governor  the  result  of 
said  election.  On  Dacember  15, 1888,  such 
injunction  was  awarded.  Said  Alderson,  on 
January  4,  1889,  filed  in  court  his  affidavit 
stating  that  process  upon  the  injunction  bill 
was  served  on  two  of  the  commissioners  De- 
cember 15th,  but  does  not  give  date  of  serv- 
ice on  the  other;  that  on  December  15, 1888, 
be  presented  his  petition  for  s  certiorari  to 
review  such  proceedings,  and  it  appears  it 
was  allowed  17th  December,  1888,  with  an 
order  restraining  them  from  certifying  said 
result,  and  that  he  believes  the  said  commis- 
sioners had  full  notice  thereof ;  and  that,  not- 
withstanding such  notice  and  service  of  pro- 
cess on  said  injunction,  said  commissioners 
did  certify  such  result  to  the  governor;  and 
on  said  Alderson 's  motion  a  rule  was  awarded 
against  them  to  show  cause  wiiy  they  should 
not  be  punished  for  their  contempt  in  so  vio- 
lating the  injunction.  Afterwards  the  de- 
fendants moved  the  court  to  quash  the  said 
rule  for  contempt,  as  improvidently  awarded, 
and  for  want  of  jurisdiction,  and  the  rule  was 
quashed,  and  defendants  discharged  there- 
from. Afterwards  the  defendants  moved  the 
court  to  dissolve  the  injunction,  and  the  same 
was  dissolved  for  want  of  jurisdiction,  and 
the  bill  dismissed.  Said  Alderson  appealed 
to  this  court.  He  assigns  that  the  court  erred 
in  dissolving  the  injunction  and  dismissing 
the  bill,  and  in  discharging  the  rule  for  con- 
tempt. 

The  defendants  contend  there  was  no  Ju- 
risdiction in  the  circuit  court  to  entertain  the 
injunction,  and  that  it  properly  dissolved  it 
and  dismissed  the  bill.  Ko  principle  of  the 
law  of  injunction  is  better  settled  than  that 
injunction  does  not  lie  to  determine  ques- 
tions of  appointment  to  public  otBce,  and  the 
title  thereto,  as  they  are  of  purely  legal  nature 
and  cognizable  only  in  courts  of  law.  2  High, 
InJ.  §  1312;  High,  Extr.  Bern.  §  619;  Kil- 
patrick  t.  Smith,  77  Ya.  847;  Judge  Gbeen's 
remarks,  and  authorities  citisd,  in  Dryden  v. 
Swinburn,  15  W.  Va.  234.  This  is  not, 
however,  a  proceeding  to  try  title  to  an  office, 
but  to  restrain  county  commissioners  from 
sending  to  the  governor  the  result  of  their 
count  of  the  vot^  for  a  representative  in  the 
United  States  congress.  Does  an  injunction 
lie  in  such  case?  Our  statute  provides  that 
the  commissioners  shall  ascertain  the  result 
of  the  election  in  their  county,  and  certify  it 
to  the  governor,  who  Is  to  ascertain  who  is 
elected,  and  make  proclamation  thereof.  In 
Dickey  t.  Beed,  78  lU.  261,  it  was  held  that 
a  court  of  chancery  has  no  power  to  restrain 
by  injunction  a  board  of  canvassers  from  can- 
▼assiog  the  returns  of  an  election,  where  the 
law  under  which  the  election  was  held 
neither  in  terms  nor  by  implication  confers 
such  power,  and  where  there  are  no  facts  be- 
fore the  court  wUch  require  it  to  take  judi- 
cial cognizance  and  hear  and  adjudicate  and 
decree;  and  that,  valuable  as  is  the  remedy 
In  its  proper  sphere,  it  must  not  be  extended 
to  doubtful  cases,  or  to  accomplish  ends, 
where  there  are  other  adequate  remedies. 


The  opinion  in  that  case  is  elaborate  and  well . 
sustained.  I  quote  some  of  its  passages:  "If 
the  court  may  exercise  this  jurisdiction  in 
ciises  of  doubt,  or  even  where  there  is  no 
doubt,  of  the  result,  a  few  ♦  ♦  ♦  per- 
sons might,  and  probably  would,  be  induced, 
from  the  beat  and  strife  always  engendered 
in  such  elections,  to  resort  to  a  bill  and  in* 
junction,  and  thus  for  years  thwart  the  will 
of  the  people.  *  *  *  Public  policy  does 
not  require  such  a  jurisdiction,  even  if  it 
could  sanction  it.  If  the  power  were  admit- 
ted, where  would  its  jurisdiction  end?  *  *  * 
Sanction  the  power  in  this  case  as  inherent 
in  th6  court  of  chancery,  could  any  ingenuity 
suggest  reasons  which  should  forbid  the  ap- 
plication of  the  same  rule  to  every  case  we 
have  above  supposed,  or  any  election  case- 
where  fraud  is  alleged?  In  this  case  alleged 
fraud  is  the  ground  on  which  the  power  is 
urged.  So  would  it  be  in  those  cases,  and 
the  fraud  would  be  precisely  the  same  in 
each."  In  Peck  v.  Weddell,  17  OhIoSt.,  271, 
it  was  held  that  fraud  in  election  could  nut  j  us- 
tify  injunction.  In  Thompson  t.  Ewing,  1 
Brewst.  67,  it  is  held  that  equity  cannot  re- 
strain a  prothonotary  from  certifying  elec- 
tion returns  to  the  board  of  return  judges, 
though  they  are  admitted  to  be  forgeries.  6 
Amer.  &  £ng. Cyclop.  Law,  tit.  "Elections," 
p.  392,  states  the  law  thus:  "A  court  of 
equity  will  not  interfere  by  an  injunction  to 
prevent  the  election  officers  or  canvassing 
officers  from  doing  their  duty  as  required  by 
the  law,  nor  prevent  them  from  canvassing 
votes  in  a  certain  way." 
I  think  the  case  of  Fleming  v.  Guthrie, 

32  W.  Va. ,  ante,  23,  contains  principles 

of  law  kindred  to,  if  not  binding  as  authority 
in,  this  cause.  Judge  Flemming,  who  was 
a  candidate  for  governor  at  the  same  election, 
obtained  an  injunction  restraining  the  secre- 
tary of  state  from  laying  before  the  legisla- 
ture the  certificate  of  the  commissioners  of 
the  county  court  of  Kanawha  county  of  the 
result  of  the  election  as  to  governor,  and  aft- 
erwards Gen.  Goff,  who  was  also  a  candi- 
date for  governor,  obtained  from  the  circuit 
court  of  Kanawha  a  mandamus  to  compel 
the  secretary  of  state  to  do  what  he  had  been 
so  enjoined  from  doing.  The  circuit  court 
announced  that  it  would  disregard  and  ignore 
such  injunction.  The  bill  of  injunction  al- 
leged that  Flemming  had  before  that  ob- 
tained from  said  circuit  court  a  oertiorari 
to  correct  the  action  of  the  commissioners  in 
canvassing  the  vote  for  governor,  and  that 
said  certiorari  was  yet  pending,  but  that  said 
commissioners  had  transmitted  said  certif- 
icate of  returns  to  the  secretary  of  state 
before  said  oerttorart  Issued.  Flemming 
asked  a  writ  of  prohibition  from  this  court  to 
prohibit  the  circuit  court  from  ignoring  said 
injunction  and  proceeding  with  said  man- 
damus, which  was  refused  by  this  court. 
Here  was  an  injunction  to  restrain  the  send- 
ing to  the  legislature,  that  it  might  declare 
the  result  as  to  governor,  the  returns  of 
Kanawha  county  until  the  pending  writ  of 
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terttorart  shoold  accomplish  oorrection  of 
idleged  errors,  and  procure  correct  returns. 
That  injunction  might  be  said  to  l>e  merely 
auxiliary,  and  necessary  to  keep  back  the  re- 
tarns,  80  that  they  could  not  l>e  made  the 
basis  of  a  declaration  of  election  until  cor- 
rect returns  should  l>e  had,  just  as  much  as  in 
this  case;  but  the  court  did  not  think  the  in- 
junction could  be  sustained  for  want  of  ju- 
risdiction. In  delivering  the  opinion  of  the 
court,  Sntdeb,  president  of  the  court,  said: 
"In  Walton  v.  Develing,  61  111.  201.  it  was 
held  that  •  where  the  law  plainly  requires  an 
officer  to  perform  a  duty,  and  he  is  not  ex- 
ceeding or  abusing  his  powers,  bat  fairly  act- 
ing within  the  same,  and  a  court  issues  a 
writ  to  restrain  him  from  its  performance, 
he  must  discharge  his  duty  as  prescribed  by 
the  law.'  That  case  was  a  proceeding  for 
contempt  against  election  officers  for  holding 
an  election  in  disobedience  to  an  order  of  in- 
junction, and  in  which  the  court  held  that 
(be  injunction,  having  been  issued  without 
authority,  was  void,  and  that  there  was  no 
contempt  in  disol>eying  It  The  court,  in  its 
opinion,  says:  'In  such  case  what  must  con- 
trol the  officer, — the  mandate  of  the  court  or 
the  plain  behests  of  the  law?  The  court,  as 
well  as  the  inferior  officer,  must  l>e  governed 
by  the  law.  When  the  law  imposes  a  posi- 
tive duty  upon  a  public  functionary,  and  a 
court  commands  him  not  to  perform  it,  he 
must  obey  the  law,  and  disobey  the  writ  of 
the  court.'  In  Moolton  v.  Beid,  54  Ala.  320, 
it  was  decided  that  a  court  of  equity  has  no 
jurisdiction  to  enjoin  the  person  declared 
elected  to  a  municipal  office  from  using  his 
certificate  of  election  where  the  law  provides 
tor  a  contest. "  This  court  then  held  that  "  a 
court  of  equity  has  no  juriBdiction  to  enjoin 
the  secretary  of  state  from  delivering  to  the 
speaker  of  the  house  of  delegates  the  sealed 
returns  of  an  election  for  governor  properly 
transmitted  to  him,  and  such  injunction,  if 
granted,  will  be  treated  as  a  nullity."  This 
court,  citing  in  its  opinion  with  approbation 
the  case  of  Smith  v.  Myers,  109  Ind.  1,  9  N. 
E.  Bep.  692,  quoted  from  it  the  language: 
"It  is  a  principle  of  constitutional  law,  de- 
clared in  our  constitution,  and  enforced  by 
many  decisions  of  our  own  and  other  courts, 
that  the  departments  of  governmentare  sepa- 
rate and  distinct,  and  that  the  officers  of  one 
department  shall  not  invade  any  other.  To 
interfere  by  injunction  in  this  case  would  in- 
Yolye  a  violation  of  this  fundamental  prin- 
ciple,  as  a  conflict  between  two  great  depart- 
mento  of  the  government  would  result  from 
an  exercise  of  the  jurisdiction  invoked  by  the 
appellant."  Why  do  not  these  principles 
substantially  apply  to  the  case  in  hand?  The 
injunction  here  involved  was  an  act  of  the 
Judicial  department,  tending  in  its  conse- 
quences to  prevent  the  governor,  the  chief  of 
the  executive  department,  from  performing 
an  important  function  assigned  to  him  by 
law,— 4hatof  declaring  an  election  of  a  mem- 
ber of  congress.  Through  these  commis- 
sioners, popular  will  in  elections  for  all  offices. 


national  and  state,  from  president  and  gov- 
ernor down,  as  expressed  in  the  several  coun- 
ties, is  ascertained  and  certiQed  to  the  power 
which  declares  the  election  result.  For  rep- 
resentative in  congress  the  vote  is  certified 
by  them  to  the  highest  state  officer,  the  gov- 
ernor, in  order  that  he  may  ascertain  and  de- 
clare the  result.  This  duty  is  of  the  most 
vital  impoitance,  and  should  be  performed 
without  delay.  Is  it  possible  that  injunction 
lies  to  tie  up,  even  temporarily,  the  per- 
formance of  these  functions,  so  necessary  to 
reach  the  popular  verdict,  when  any  candi- 
date may  think  himself  aggrieved,  and  make_ 
it  dependent  on  private  litigation?  Do  not' 
the  evils  of  the  exercise  of  such  a  jurisdiction 
at  once  suggest  themselves  without  specifica- 
tion? Once  the  courts  allow  it,  where  will 
it  end?  How  often  and  where  will  it  t>e  ex- 
ercised? It  may  be  rather  asked,  when  and 
where  will  it  not  be  exercised?  It  would 
prove  a  Pandora's  box,  the  evils  and  ultimate 
effects  of  which  ciinnot  be  readily  foreseen. 
Through  the  exercise  of  such  a  power  in  the 
courts  by  injunclion,  that  which  ia  most 
sacred  in  free  government — the  will  of  the 
voters — may  be  indefinitely  delayed  in  its 
expression  or  practically  defeated.  These 
matters  are  in  their  nature  political,  and  their 
decision  rests  with  the  political  power  of  the 
government,  and  the  processes  which  it  has 
designated  for  the  purpose,  not  with  the  ju- 
diciary; and  the  courts  should  be  on  their 
guard  lest  they  overgo  the  legitimate  bounda- 
ry of  their  jurisdiction.  This  court  has, 
under  the  clause  of  the  constitution  giving 
circuit  courts  power  to  supervise  and  control 
all  proceedings  before  justices  and  other  in- 
ferior tribunals  by  mandamus,  prohibition, 
and  certiorari,  sustained  a  jurisdiction  by 
those  processes,  and  in  so  doing  has  gone  as 
far  as  there  Is  warrant,  and  does  not  desire 
to  extend  the  scope  of  the  process  of  injunc- 
tion in  this  field. 

There  is  no  provision  In  the  constitution 
expressly  authorizing  it  as  to  injunction. 
But  it  is  argued  that  this  case  is  an  excep- 
tion to  the  general  rule,  and  that  the  injunc- 
tion In  this  instance  Is  only  auxiliary  or  an- 
cillary to  the  proceeding  at  law  by  certiorari; 
that  but  for  it  the  commissioners  could  and 
would  certify  the  returns  to  the  governor  be- 
fore the  plaintiff  could  obtain  that  writ,  and 
give  bond  to  consummate  it,  and  thus  render 
the  certiorari  abortive.  I  do  not  see  that 
the  mere  fact  that  a  party  has  taken  excep- 
tions in  a  law  proceeding,  with  intention  to 
appeal  to  a  higher  court,  will  warrant  an  in- 
junction to  restrain  the  judgment.  Here  the 
exception  was  not  yet  settled  or  signed:  no 
oertiorari  was  pending.  Perhaps  tlie  inten- 
tion to  obtain  it  might  not  be  carried  out,  m 
the  writ  might  not  be  obtained.  But  the 
position  that  there  was  no  other  remedy  does 
not  seem  sound.  If  upon  the  certiorari 
when  obtained  the  action  of  the  commission- 
ers should  be  reversed,  the  judgment  might 
be  such  as  to  need  no  further  proceedings 
before  them;  or,  if  such  further  proceedings 
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would  be  reqaired,  they  could  be  required  to 
review  their  work,  and  properly  certify  the 
result  of  the  election,  as  thia  teurt  has  at 
this  term  decided  in  Alderson  v.  Commis- 
sioners, ante,  863,  and  beyond  this  the  law 
affords  ample  and  adequate  remedy  in  the 
process  of  a  contested  election.  Equity  dis- 
avows jurisdiction  by  the  stringent  process 
of  injunction  where  other  adequate  remedy 
exists.  High,  Inj.  §  28.  Equity  especially 
disavows  a  jurisdiction  in  matters  pertain- 
ing to  elections.  We  fail  to  see  in  the  cir- 
cumstances of  this  case  that  stress  of  neces- 
sity wliicb  would  make  this  case  an  excep- 
tion to  a  general  rule,  which  the  able  and  dis- 
tinguished counsel  for  the  plaintiff  frankly 
admits  to  exist.  If  it  be  argued  that  the 
contemplated  hasty  action  by  the  commis- 
sioners was  with  fraudulent  intent  to  defeat 
the  purpose  of  the  certiorari,  the  answer  is, 
first,  that  the  law  does  not  impute  fraud  to 
public  functionaries  in  the  exercise  of  their 
lawful  jurisdiction,  (Bridge  Oo.  v.  Town  of 
Point  Pleasant.  32  W.  Va.  — ,  ante,  231;) 
and,  further,  that  we  do  not  see  how  fraud 
could  be  imputed  to  them  in  doing  an  act 
which  the  law  made  it  their  duty  to  do. 

As  to  the  error  alleged  in  discharging  the 
rule  for  contempt.  Does  this  appeal  bring 
up  the  judgment  in  this  proceeding  to  this 
court  for  review?  The  proceeding  for  a  con- 
tempt is  a  criminal  proceeding  in  Its  nature, 
separate  and  distinct,  upon  the  return  of  the 
rule  or  appearance  thereto  by  the  defendant, 
from  the  cause,  in  a  violation  of  orders  in 
which  the  contempt  consists.  Railroad  Co. 
T.  Wheeling,  18  Orat.  40;  State  v.  Irwin,  30 
W.  "Va.  404,  4  8.  E.  Rep.  413;  Mason  v. 
Bridge  Co.,  16  W.  Va.  864.  It  Is  to  be  then 
entitled  in  the  name  of  the  state  at  the  rela- 
tion of  the  party  complaining  against  the  of- 
fender. It  was  so  entitled  in  this  case.  It 
must  be  entered  in  the  law  order-book, 
though  the  contempt  was  in  disobedience  of 
process  or  orders  in  chancery,  and  it  is  error 
to  fail  to  enter  it  in  the  law  order-book. 
Knhl  V.  Buhl.  24  W.  Va.  279.  It  does  not 
appear  in  what  book  the  order  of  discharge 
was  entered  in  this  instance.  The  petition 
in  this  case  asked  an  appeal  from  and  super- 
sedeas to  the  two  orders  in  it  specifled,  made 
9th  January,  1889;  one  being  the  order  dis- 
charging the  rule,  the  other  dissolving  the 
injunction  and  dismissing  the  bill. 

What  are  we  to  call  this  proceeding,  or 
what  are  we  to  consider  it?  It  cannot  be 
both  an  appeal  and  writ  of  error.  I  tliiuk  it 
is  what  the  record  calls  it,  an  appeal  in  said 
chancery  cause,  and  that,  so  far  as  applying 
to  the  order  discharging  the  rule  for  con- 
tempt, it  was  improvldently  allowed,  and 
that  it  does  not  bring  up  for  review  the 
order  discharging  said  rule,  because  that  is 
separate  and  distinct  from  the  chancery  pro- 
ceeding, criminal  in  its  nature,  and  cannot 
be  brought  here  by  appeal,  but  only  by  writ 
of  error.  As  that  order  is  not,  therefore,  re- 
viewable or  cognizable  In  this  appeal,  we  do 
not  ooDsider  any  questions  involved  in  it. 


whether  the  said  Alderson  has  such  relation 
as  to  warrant  pioceedings  in  his  individual 
name  for  its  review,  or  whether  any  con* 
tempt  was  committed.  The  deciee  of  the 
circuit  court  dissolving  the  injunction  and 
dismissing  the.  bill  is  to  be  affirmed,  with 
costs  and  $30  damages  to  appellees. 

Sntdkk,  p.,  and  Enolish,  J.,  concurred, 
Grbun,  J.,  absent. 


(a2  W.  Va.  «7> 

ZDm  «.  Law  et  tm 

{8ut)reme  Court  of  Appeal*  of  West  ViraMtu 
June  84, 1889.) 

HusBASD  Aim  WiFB— Gifts. 

1.  Where  •  wife  delivers  money  or  property  of 
her  own  to  her  husband,  which  he  uses  in  nis  bns- 
iness,  the  presumption  is  that  such  delivery  was 
intended  as  a  gift;  and  in  order  to  constitute  such 
delivery  a  loan,  as  against  the  creditors  of  the  hus- 
band, the  wife  must  prove  an  express  promise  of 
the  husband  to  repay,  or  establish  by  the  circum- 
stances that  it  was  a  loan,  and  not  a  gift. 

3.  When  the  facta  and  oircumstanoes  tend  to 
show  that  a  gift  wo*  intended,  and  that  the  hus- 
band used  and  dealt  with  the  property  as  his  own, 
the  mere  parol  testimony  of  the  nosband  and  wife 
of  •  private  understanding  between  themselves 
that  the  transaction  shoula  be  considered  or  was 
intended  a*  a  loan  to  the  husband  by  the  Wife,  and 
not  a  gift,  will  not,  as  against  the  creditors  of  an 
insolvent  husband,  rebut  the  presumption  of  a  gift. 

(SvUaJnu  by  the  Court.) 

Appeal  from  circuit  court,  Calhoun  county; 
BoBBBT  F.  F1.BUIM0,  Judge. 

TJtomas  B.  Davis,  for  appellant.  Sohiliinff 
<t  Pendleton,  for  appellee. 

SirrDEB,  P.  Suit  in  equity  brought  in 
September,  1886,  in  the  circuit  court  of  Cal- 
houn county,  by  Thomas  G.  Zinn  against  L. 
F.  Law  and  Nancy  E.  Law,  his  wife,  to  sub- 
ject a  tract  of  148  acres  of  land  in  said  coun- 
ty to  the  payment  of  a  judgment  for  9252.68, 
recovered  by  him  in  said  court  at  its  June 
term,  1886,  against  the  defendant  L.  F.  Law. 
The  bill  avers  that  the  debt  upon  which  said 
judgment  was  recovered  was  contracted  by 
said  Law  in  March,  1882,  and  that  at  that  time 
said  Law  was  the  owner  of  a  steam  saw-miU, 
engine,  and  fixtures,  and  that  be  continued 
to  own  and  operate  said  saw-mill  until  about 
the  time  the  plaintiff  instituted  his  action  at 
law  on  said  debt;  and  that  the  said  Law,  for 
the  purpose  of  hindering  and  defrauding  the 
plaintiff,  entered  into  a  written  agreement 
with  one  Mary  Hays,  dated  November  23, 
1885,  by  which  he  traded  said  saw-miU  to 
said  Hays  for  the  said  148  acres  of  land,  and 
$600  in  lumber  and  money,  binding  said 
Hays  therein  to  convey  said  land  to  his  wife, 
the  defendant,  Nancy  E.  Law;  that  sul)se- 
quently,  by  deed  dated  December,  1885,  said 
land  was  conveyed  to  said  Nancy.  The  bill 
then  avers  that  said  conveyance  was  volun- 
tary as  to  the  said  Nancy,  and  made  for  the 
purpose  of  hindering,  delaying,  and  de- 
frauding the  plaintiff  and  other  creditors  ot 
the  toiU  Law,  and  prays  that  said  land  may 
be  held  liable  for  and  sold  to  p^  the  plain- 
tiff's said  judgment,  etc.    The   defendant 
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liancy E.  Lav  by  her  answer  denies  that 
said  conveyance  to  her  was  either  fraudulent 
or  Tolantary,  bnt,  on  the  contrary,  avers  that 
she  Is  the  bona  fide  owner  thereof,  and  paid, 
a  valuable  consideration  therefor;  and  then 
proceeding  to  state  the  consideration,  and  the 
manner  in  which  she  acquired  the  land,  says 
that  she  became  the  wife  of  L.  F.  Law  in 
the  year  1868.  and  that  they  have  lived  to- 
gether as  man  and  wife  ever  since;  that  in 
the  year  1879  slie  received  from  her  father, 
Henry  Steinbeck,  $500;  that  in  1881  she  re- 
ceived from  her  father-in-law,  Andrew  Law, 
$100;  and  that  prior  to  that  time  she  recei  ved 
from  her  uncle.  Christian  Steinbeck,  $400; 
that  about  the  year  1880  her  husband,  under 
an  agreement  with  her,  purchased  of  one 
BoUins  a  steam  saw-mill,  engine,  etc.,  at  the 
price  of  $1,100,  upon  which  Thomas  E.  Davis 
bad  a  lien  for  about  $800,  which  her  husbnnd 
agreed  to  pay,  and  the  other  $300  of  the  pur- 
chase money  was  furnished  by  her  upon  an 
agreement  with  her  husband  that  the  said 
saw-mill  should  be  her  property;  that  soon 
after  the  purchase  of  the  said  saw-mill  she 
furnished  to  her  husband  the  further  sum  of 
$200,  which  was  the  residue  of  the  money 
she  had  gotten  from  her  father  in  1879.  to  be 
nsed  in  making  repairs  on  said  mill;  that  in 
the  year  1879  her  husband  bought  on  credit 
from  one  Ireland  an  interest  in  a  grist-mill, 
which  he  traded  to  one  Leggett  for  a  tract  of 
land;  that,  with  her  consent,  her  husband 
traded  said  land  to  Thomas  E.  Davis  in  pay- 
ment of  the  lien  held  by  him  on  the  said  saw- 
mill, and  the  money  due  to  Ireland  for  said 
land  was  paid  in  sawing  and  work  done  at 
the  saw-mill  for  Ireland  and  others;  that  said 
saw-mill,  engine,  etc.,  were  entirely  paid  for 
with  her  separate  means  and  the  Increase 
from  Its  investment,  and  no  part  of  the  pur- 
chase money  was  paid  with  the  money  or 
means  of  her  husband;  that  after  this  saw- 
mill had  been  thus  paid  for  by  her  it  was 
traded  for  another  saw-mill,  and  $200  boot 
paid  by  her  means;  that  in  1882  this  last- 
named  saw-mill  was  removed  from  Ritchie 
to  Calhoun  county,  where  in  ^November,  1885, 
it  was  traded  by  her  husband  as  her  agent 
for  the  tract  of  148  acres  of  land  in  contro- 
versy, and  said  land  was  conveyed  to  her  as 
her  separate  estate;  that  by  an  oral  agree- 
ment she  made  her  husband  her  agent  to 
handle  and  invest  her  money  in  all  the  afore- 
said trades;  and  that  he  did  not,  either  di- 
rectly or  indirectly,  furnish  any  part  of  the 
means  which  was  paid  for  said  land,  save  his 
own  services  in  making  said  trades  and  oper- 
ating said  saw-mills,  but  that  the  same  was 
paid  for  by  her  own  separate  means,  derived, 
as  aforesaid,  from  her  father,  uncle,  and 
father-in-law,  and  the  proceeds  of  its  invest- 
ment. She  farther  avers  that  the  said  148 
acres  of  land  have  been  sold  for  taxes,  and  that 
the  title  is  vested  in  the  state.  The  answer 
of  the  husband  adopts,  and  virtually  reiter- 
ates, the  answer  of  his  wife.  The  cause  was 
on  June  16,  1887,  heard  upon  the  pleadings, 
exhibits,  and  depositions,  and  a  decree  was 


then  pronounced  by  the  oonrt,  dismissing 
the  bill,  and  from  that  decree  the  plaintiff 
has  appealed. 

The  only  testimony  filed  by  the  defendants 
is  their  own  depositions,  in  which  they  snb- 
stantlally  testify  to  the  facts  set  forth  in 
their  answer  as  above  given.  All  the  depo- 
sitions are  in  a  narrative  form,  and  none  of 
the  witnesses  were  interrogated  or  cross-ex- 
amined, but  each  was  left  free  to  frame  his 
or  her  own  statement,  without  interference. 
The  plaintiff,  besides  his  own,  filed  the  dep- 
ositions of  two  witnesses,  viz.,  Thomas  E. 
Davis  and  Qeorge  M.  Ireland.  The  plaintiff 
testifies  that  he  knows  that  L.  F.  Law,  the 
husband,  bought  the  saw-mill,  and  did  a  good 
deal  of  sawing,  and  did  the  business  in  his 
own  name,  and  never  mentioned  his  wife's 
name  in  any  of  his  business  transactions; 
tliat  he  claimed  the  mill  as  his  own;  and  also 
that  Lawtold  witness  that  he  had  traded  the 
mill  for  the  land,  and  bad  the  deed  made  to 
his  wife,  and  thus  got  his  business  in  such  a 
shape  that  witness  could  not  make  anything 
off  him.  Davis  testifies  that  in  the  year  188U 
he  sold  to  L.  F.  Law  a  saw-mill,  engine,  etc., 
in  this  way:  One  Rollins  was  indebted  to 
witness  for  said  mill,  and  Law  purchased  it 
from  Rollins,  and  witness  took  Law's  notes 
for  what  was  due  on  the  mill;  that  Law  had 
purchased  an  interest  in  a  grist-mill,  which 
he  traded  to  Leggett  for  about  40  acres  of 
land,  and  Law  arranged  with  Leggett  to  have 
said  land  conveyed  to  witness  to  pay  off 
Law's  notes  for  said  saw-raill;  that  in  this 
way  Law  paid  for  said  saw-mill,  and  the  wife 
of  Law  was  not  mentioned  in  the  transac- 
tion. Ireland  testifies  that  be  sold  to  L.  F. 
Law  an  interest  in  a  grist-mill,  for  which  he 
made  Law  a  deed,  retaining  a  lien  on  the 
property  for  the  purchase  money;  that  some 
time  thereafter  Law  informed  witness  that 
he  had  traded  this  interest  in  the  grist-mill 
to  Leggett  for  a  small  tract  of  land,  and  de- 
sired him  to  release  the  lien  on  the  grist- 
mill, aud  take  a  lien  on  the  saw-mill,  which 
Law  had  bought  from  Davis,  and  that  wit- 
ness did  release  said  lien,  and  in  lieu  thereof 
Law  gave  him  a  lien  on  the  saw-miU;  that 
Law  afterwards  paid  off  the  lien  on  the  saw- 
mill, in  money  and  sawing,  and  a  note  on 
one  Atha  for  $91,  except  $200,  which  is  still 
unpaid;  and  this  witness  also  testifies  that 
the  wife  of  Law  bad  nothing  to  do  with  any 
of  these  transactions. 

The  foregoing  is  substantially  all  the  tes- 
timony in  this  cause.  In  addition  to  this  ev- 
idence, the  plaintiff  relies  upon  the  follow- 
ing facts  to  show  that  the  conveyance  of  the 
1^  acres  of  land  to  the  wife  of  Law  was 
intended  to  defraud  the  plaintiff  and  other 
creditors  of  L.  F.  Law:  li^r<t,  in  the  deed  for 
the  land  to  the  wife  a  lien  is  retained  to  secnr« 
"the  peaceable  and  undisturbed  possession  ot 
said  mill  property  against  any  incumbraocei 
of  any  kind  by  judgment liensor  otberwisa:' 
leoond,  the  written  agreement  for  the  ex- 
change of  the  saw-mill  for  the  land  shows 
that,  as  it  was  originally  prepared,  the  wift> 
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of  Law  was  not  named  as  one  of  the  con- 
tracting parties,  but  tbnt  afterwards  her  n»me 
was  interlined;  and,  third,  the  claim  of  the 
wife  in  her  answer  that  the  land  bad  been 
sold  for  taxes.  These  facts,  it  is  claimed, 
show  the  conduct  of  the  parties  to  be  so  un- 
usaal  and  precautionary  as  to  indicate  a 
fraudulent  purpose.  But,  without  giving 
any  nndue  importance  to  thpse  matters,  it 
seems  to  me  that  the  circuit  court  erred  in 
dismissing  the  plaintiff's  bilL  It  is  not  de- 
nied, as  a  general  proposition,  that,  if  a 
clearly  valid,  subsisting  debt  is  estHblished 
by  a  wife  against  her  husband,  he  may  pay 
it  or  prefer  it  in  the  conveyance nf  his  prop- 
erty. But,  wherea  husband  becomes  itisolv- 
ent,  tlie  wife  cannot  convert  into  debts,  as 
against  his  creditors,  former  deliveries  of  her 
money  or  other  property  to  him,  or  permitted 
receipts  by  him  of  her  income  or  proceeds  of 
her  separate  estate,  which  at  the  time  of 
aucb  delivery  or  receipt  were  simply  gifts  in- 
tended by  the  wife  to  assist  her  husband  in 
bis  business,  or  to  pay  their  common  ex- 
penses of  living;  and  considering  the  relation 
between  them  the  law  does  not.  merely  from 
such  delivery  or  receipt,  imply  a  promise  on 
the  part  of  the  husband  to  repay  or  replace 
the  same,  as  it  would  between  parties  not  so 
related ;  but  it  requires  more, — there  must  be 
either  an  express  promise,  or  circumstances 
attending  the  transaction  to  establish  the 
fact  that  they  dealt  with  each  other  as  debtor 
and  creditor.  It  would  be  exceedingly  dan- 
gerous to  permit  the  wife,  after  she  lias  al- 
lowed her  husband  to  use  and  expend  her 
means  for  the  common  benellt  of  themselves 
and  their  children,  without  any  expectation 
ot  any  return,  or  the  creation  of  a  debt,  when 
by  mismanagement  or  misfortune  of  the  hus- 
band he  becomes  unable  to  pay  his  debts,  to 
raise  up  these  gifts,  and  convert  them  into 
loans  to  the  prejudice  of  creditors,  and  sup- 
port them  by  lier  own  evidence,  after  they 
bad  trusted  the  husband  in  total  ignorance 
of  any  such  liability.  In  transactions  be- 
tween husband  and  wife,  wliich  are  im- 
peached as  fraudulent,  it  requires  less  proof 
to  sustain  the  impeachment,  and  more  and 
stricter  proof  to  repel  it,  tlian  would  be  re- 
quired if  the  transaction  were  between 
strangers.  A  transfer  of  property,  either 
directly  or  indirectly,  by  an  insolvent  bus- 
tmnd  to  his  wife,  is  Justly  regarded  with  sus- 
picion; and  unless  it  is  clearly  shown  to  be 
entirely  free  from  an  Intent  to  withdraw  the 
property  from  the  husband's  creditors,  or  the 
presumption  of  fraud  be  overcome  by  satis- 
foctory  afBrmative  proof,  it  will  not  be  sus- 
tained. The  foregoing  principles  are  fully 
sustained  by  many  decisions  of  this  court  in 
cases  in  which  they  were  rigidly  enforced. 
Mcainnis  v.  Curry,  18  W.  Va.  29;  Herzog 
T.  Weiler,  24  W.  Va.  199;  Maxwell  v.  Han- 
shaw.  Id.  405;  Burt  v.  Timmons,  29  W.  Va. 
441,  2  S.  E.  Bep.  780;  Bank  t.  Atkinson,  32 
W.  Va.  — ,  ante,  175. 

Assuming  that  the  wife,  Mrs.  Law,  ac- 
qaired  from  her  father,  node,  and  father-in- 


law  the  money  she  claims  in  her  answer  and 
deposition,  and  that  it  was  delivered  to  her 
husband,  and  used  by  him  in  such  manner 
that  the  proceeds,  or  a  pait  thereof,  entered 
into  the  purchase  of  the  land  in  controversy, 
the  proof  wholly  fails  to  prove  that  the  money 
was  hers  after  it  passed  into  the  hands  of 
her  husband.  In  the  absence  of  an  express 
contract  or  circumstances,  the  legal  presump- 
tion Is  that  the  delivei7  of  the  money  to  her 
husband  was  a  gift,  and,  as  she  has  entirely 
failed  to  rebut  this  presumption,  we  must 
hold  that  such  delivery  was  a  gift.  There 
is  no  pretense  of  any  express  promise  by  the 
husband  to  repay  the  money.  It  is  true  the 
wife  says  that  by  an  oral  agreement  she  made 
her  husband  her  agent,  and  that  the  money 
was  furnished  to  him  with  the  understand- 
ing that  the  mill  was  to  be  ber  property 
when  purchased.  But  all  the  circumstances 
repel  this  claim.  The  husband  purchased 
the  Qrst  mill  before  she  furnished  him  any 
money.  He  made  all  the  subsequent  trades, 
and  did  all  the  business  in  his  own  name. 
He  claimed  the  mill  as  his  own;  gave  a  lien 
upon  it  to  secure  his  own  debt;  paid  that  debt 
from  his  own  labor  and  the  profits  of  the 
mill.  In  none  of  these  transactions  was  his 
wife  mentioned,  nor  did  she  in  any  respect 
make  her  claim  known  to  any  one  dealing 
with  her  husband.  It  is  entirely  fair  to  con- 
clude, from  all  the  facts  and  circumstances, 
that  the  suggestion  of  a  loan  or  investment 
of  the  wife's  money  for  her  separate  use 
never  occurred  to  either  the  wife  or  the 
husband  until  insolvency  overtook  the  hus- 
band, and  some  plausible  device  became 
necessary  to  shield  the  property  from  the 
pursuit  of  creditors.  I  am  therefore  of  opin- 
ion that  the  said  148  acres  of  land  is  liablo 
for  the  plaintiff's  judgment,  and  that  the  de- 
cree of  the  circuit  court  must  be  reversedr 
and  the  cause  remanded  for  further  proceed* 
ings  in  accordance  with  the  principles  an- 
nounced in  this  opinion. 

English  and  Bbannon,  JJ.,  concurred. 
Gbeek,  J.,  absent. 

(tS  W.  Va.  ♦«) 
JOKKS  V.  BBOWBB. 

(Supreme  Court  of  Appeals  of  West  Vtirotnia. 
Jnne  24, 1889.) 

FuuDiKo — Afpial  from  Jvmom — ^Aorioir 
AOAINST  RBCBivaa. 

1.  In  an  scUon  commenced  before  a  Justtoe,  and 
taken  bj  appeal  to  the  cirouit  oourt,  if  the  defend- 
ant flies  an  Informal  plea  which  sets  up  a  valid  de- 
fense to  the  action,  the  etrcnlt  conrt  should  not 
deny  him  the  benefit  of  his  defense  when  the  plea 
is  anoh  that  a  person  of  oommoa  nnderstauding 
may  Icnow  what  is  intended  by  it 

2.  An  action  against  a  receiver  as  such  cannot 
be  maintained  without  the  leave  of  the  oonrt  by 
whioh  he  was  appointed. 

{Syliabus  by  Ote  Oourt) 

Error  to  circuit  court,  Pleasants  county; 
James  M.  Jackson,  Judge. 

H.  if.  Rusnell  and  W.  P.  Hubbard,  for 
plaintiff  in  error. 
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Sntdeb,  p.  This  action  was  commenced 
before  a  justice  of  Pleasants  ooanty  in  the 
name  of  Simpson  Jones,  for  tbe  use  of  T.  W. 
Haines,  against  B.  H.  Browse,  special  re- 
ceiver for  Jones  &  Haines,  to  recover  $300, 
money  due  by  contract  evidenced  by  an  ac- 
count in  writing.  The  account  filed  is  for 
#886,  to  whicli  is  attaclied  ttie  affidavit  of 
said  Jones,  stating  that  the  account  is  Just, 
and  ttiat  no  part  of  It  has  been  paid.  Judg- 
ment was  rendered  by  default  by  tbe  justice 
against  tbe  defendant  for  830U  and  costs. 
Upon  the  petition  of  tbe  defendant  an  appeal 
was  allowed,  and  the  case  was  duly  docketed 
In  the  circuit  court  of  Pleasants  county.  -In 
said  clrcnit  court  the  defendant  tendered  an 
answer  or  plea,  in  which  he  averred  that  he 
did  not  assume  to  pay  the  demand  set  forth 
In  the  summons;  and  further,  that  he  is  an 
officer  of  the  circuit  court  of  Wood  county, 
and  as  such  cannot  be  sued  in  another  court 
without  the  leave  of  said  court;  that  the  pos- 
session of  the  defendant  of  the  trust  property 
of  Jones  &  Haines  is  the  possession  of  said 
circuit  court  of  Wood  county,  and  that  there- 
fore tbe  plaintiff  ought  not  to  have  his  action 
aforesaid  against  him,  etc.  Upon  objection 
by  tbe  plaintiff,  tbe  court  rejected  said  plea, 
and,  the  defendant  declining  to  further  pros- 
ecute his  appeal,  the  court  dismissed  the 
same,  and  in  the  same  order  it  affirmed  the 
judgment  of  the  justice,  and  ordered  that 
the  plaintiff  recover  from  tbe  defendant  S300, 
with  interest  thereon  from  June  12,  1886, 
and  bis  costs,  and  gave  leave  to  the  plaintiff 
to  file  bis  petition  to  the  court  in  tbe  chan- 
cery suits  of  A.  P,  Biggs  T.  J.  A.  Armstrong 
et  al.,  and  Jones  &  Haines  v.  B.  H.  Gilles- 
pie et  al.,  pending  in  the  circuit  court  of 
wood  county,  in  which  suits  the  defendant 
had  been  appointed  special  receiver,  to  obtain 
payment  of  said  judgment,  but  that  no  exe- 
cution should  Issue  thereon.  From  this 
judgment  the  defendant  obtained  this  writ 
of  error. 

The  action  and  proceedings  in  this  case, 
both  before  the  justice,  and  in  the  circuit 
court,  appear  to  be  anomalous,  irregular, 
and  erroneous  in  almost  every  particular. 
The  claim  upon  which  the  action  is  founded 
seems  to  be  for  a  sum  in  excess  of  the  juris- 
diction of  the  justice.  The  account  filed  is 
against  and  for  services  rendered  to  "J.  A. 
Armstrong  and  tbe  Monitor  Tow-BoiU;  & 
Luml)er  Company,"  and  in  which  the  name 
of  the  defendant  nowhere  appears;  and, 
while  tbe  defendant  is  sued  as  special  re- 
ceiver for  Jones  &  Haines,  the  judgments 
rendered  by  both  tbe  justice  and  the  circuit 
court  seem  to  be  against  tbe  defendant  per- 
sonally. Tbe  circuit  court,  after  dismissing 
tbe  defendant's  appeal,  proceeded,  not  only  to 
affirm  tbe  judgment  of  the  justice,  but  to 
render  its  own  judgment  against  the  defend- 
ant, and  then  inhibits  the  plaintiff  from  su- 
ing out  execution  on  either  judgment.  But, 
aside  from  all  these  errors  and  irregularities, 
tbe  judgment  of  the  circuit  court  must  be  re- 
versed, l>ecause  it  rejected  tbe  answer  or  plea 


of  the  defendant.  This  plea,  if  It  may  be 
regarded  as  such,  is  certainly  not  in  good 
form;  but  good  form  or  technical  accuracy  is 
not  required  in  cases  originating  in  a  jus- 
tice's court.  The  statute  designates  tlie  de- 
fendant's pleading  in  such  cases  an  answer, 
which  may  be  simply  a  denial  or  a  statement 
of  facts  constituting  a  defense.  No  particu- 
lar form  is  required,  and  it  will  be  sufBcient 
if  it  so  states  the  defense  relied  upon  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended.  Poole  v.  Dilwortb, 
26  W.  Va.  583;  Todd  ▼.  Gates,  20  W.  Va. 
464. 

Tbe  defenses  set  up  by  the  defendant  in 
this  plea  or  answer  are  two:  First,  non-at- 
sutnpsit,  and,  aeoond,  that  the  defendant 
could  not  be  sued  as  special  receiver  without 
leave  of  the  court  by  which  he  was  appointed. 
The  circuit  court  denied  tbe  right  of  the  de- 
fendant to  make  either  of  these  defenses, 
when,  as  a  matter  of  law,  either  of  them, 
if  proved,  was  a  complete  answer  to  tbe  ac- 
tion. If  the  defendant  never  assumed  tbe 
liability  for  which  he,  is  sued,  then  certainly 
there  could  be  no  recovery  against  him, 
either  as  receiver  or  personally.  Tbe  second 
defense  is  that  the  defendant,  being  a  spe- 
cial receiver,  and  as  such  the  mere  agent  or 
hand  of  the  circuit  court  of  Wood  county  in 
respect  to  the  liability  for  which  he  is  sued, 
the  action  against  him  is  virtually  an  action 
against  said  court;  and  therefore  he  is  not 
suable  in  any  other  court  without  the  leave 
of  the  court  which  he  represents.  It  is 
broadly  laid  down  by  High  on  Receivers, 
§  254,  that  it  is  in  all  cases  necessary  that  a 
person  desiring  to  bring  suit  against  a  re- 
ceiver should  flrst  obtain  leave  of  tbe  court 
appointing  him.  In  Barton  y.  Barbour,  104 
U.  S.  126,  it  was  held  that  "no  suit  can  be 
maintained  against  a  receiver  of  a  railroad 
company  who  Is,  by  order  of  court,  conduct- 
ing the  business  of  a  common  carrier  thereon, 
for  injury  to  persons  or  property,  caused  by 
his  negligence  or  that  of  bis  servants,  with- 
out leave  of  the  court  by  which  he  was  ap- 
pointed." This  decision  was  affirmed  in 
Melendy  v.  Barbour,  78  Va.  544.  Every 
suit  against  a  receiver  as  such  is  a  proceed- 
ing set  on  foot  to  reach  the  assets  in  his 
hands,  and  hence  in  tbe  hands  of  the  court 
that  appointed  him,  for  the  judgment  to  be 
enter^  against  him  can  only  be  payable  out 
of  the  trust  funds  in  his  hands.  Com.  t. 
Bunk,  26  Pa.  St.  235;  Peale  v.  Pblpps,  14 
How.  368.  If  this  action  were  allowed,  we 
would  have  the  anomaly  of  a  justice  attempt- 
ing to  adjust  rights  and  enforce  the  payment 
of  claims  out  of  trust  property  held  by  a  cir- 
cuit court,  and  which  was  being  adminis- 
tered by  it,  without  leave  of  that  court,  and 
without  regard  to  the  rights  and  equities  of 
other  claimants  to  the  fund.  It  would  be  an 
usurpation  of  tbe  powers  and  duties  belong- 
ing exclusively  to  the  court,  aud  render  it 
impossible  for  the  court  to  distribute  the 
fund  according  to  the  rights  and  priorities  of 
tbe  trust  creditors.    It  is  no  sufficient  an- 
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■wer  to  ny  that  in  the  case  at  bar  no  such 
attempt  was  made,  but  that  instead  thereof 
leave  was  given  to  petition  the  court  holding 
the  fund  for  payment  of  the  judgment,  be- 
<iau8e  this  simply  proves  that  tbu  court  which 
rendered  the  judgment  appreciated  the  di£B- 
eulties  by  which  it  was  surrounded,  and 
therefore  refused  to  render  an  unconditional 
or  enforceable  judgment.  For  these  reasons 
the  judgment  of  the  circuit  court  must  be  re- 
versed, and  the  case  remanded  for  further 
proceedings. 

Enqusb  and  Bbammon,  JJ.,  concurred. 
Qbebn,  J.,  absent. 


(S2  W.  Va.  4SI) 

Lton  «.  HoRKEB  et  at. 

(Supreme  Court  of  -Appeals  of  Wett  Vtrginia. 
June  M,  1880.) 

SKEBmn— Pjouma  to  Taxb  Bo3n>— I7onoa  or 
Motion. 

1.  A  notice  to  •  sheriff,  under  section  S5,  e.  41, 
Code  1^,  may  be  in  the  name  of  the  plaintiff  in 
tb»  motion,  and  need  not  be  in  the  name  of  the 
state  for  the  use  of  such  plaintiff. 

2.  A  sheriff  levies  a  writ  of  fieri  facias  upon 
property.  A  claimant  of  the  property  gives  a  sus- 
pending iMnd.  Tlie  sheriff  returns  the  writ  and 
said  1x>nd  to  ttie  clerk's  office,  and  leaves  the  prop- 
erty in  the  possession  of  the  debtor  without  secu- 
ri^,  and  it  U  consumed  by  him.  It  is  subsequently 
decided  tliat  tlie  property  was  liable  for  the  writ. 
Upon  a  motion  by  the  creditor  against  the  sheriff 
and  his  sureties,  they  will  be  held  liable  to  the 
tredltor  for  the  value  of  said  property. 

(SyUabua  by  the  Court) 

Error  to  circuit  court,  Harrison  county; 
A.  B.  FLEuma,  Judge. 

/.  /.  Davis  and  /.  Philip  Clifford,  for 
plaintifFs  in  error.  John  Basael,  for  defend- 
ant in  error. 

Sntdbb,  p.  In  February,  1884,  a  writ  of 
fleri/actasyra»  issued  from  the  clerk's  office 
of  the  circuit  court  of  Harrison  county  upon 
a  judgment  in  favor  of  James  M.  Lyon,  ex- 
ecutor, etc.,  against  Franklin  C.  Stewart,  W. 
J.  Kester,  and  Dexter  Lowther,  the  two  lat- 
ter being  the  sureties  of  Stewart,  returnable 
to  April  rules,  1884.  The  said  writ  came  in- 
to the  hands  of  X.  M.  Horner,  deputy  for 
James  D.  Horner,  who  was  then  the  sherifl 
of  said  county.  The  said  deputy-sheri£t,  on 
February  15,  1884,  levied  the  said  writ  upon 
certain  personal  property  of  Franklin  G.  Stew- 
art, the  principal  debtor,  among  which  was 
13  stacks  of  hay,  which  was  claimed  by  Joan- 
na M.  Stewart.  An  indemnifying  bond  was 
required  by  the  deputy-sheriff,  and  given, 
and  thereupon  the  said  Joanna  M.  Stewart 
gave  a  suspending  bond.  The  return  on  the 
writ  shows  these  facts,  and  also  that  the  of- 
ficer returned  the  indemnifying  and  suspend- 
ing bonds  aforesaid  to  the  said  clerk's  office, 
with  the  writ  ot  fieri  facias.  The  right  of 
property  to  said  13  stacks  of  hay  was  tried 
according  to  the  statute,  (section  5,  e.  107, 
Code,)  and  a  judgment  rendered  on  June  1, 
1885,  that  said  luty  was  not  the  property  of 
the  daimant,  Joanna  M.  Stewart,  but  that  it 
<      was  liable  under  said  writ  of  fieri  facias. 

\ 


No  further  action  was  taken  by  the  sheriff  to 
execute  said  writ,  and  on  January  15,  1887, 
James  M.  Lyon,  executor,  etc.,  the  plaintiff 
in  saiA  fieri  facias,  gave  notice  in  writing  to 
James  D.  Horner,  as  sheriff,  and  to  Tbom.is 
M.  Horner  and  others,  his  sureties,  as  such 
sheriff,  in  which,  after  setting  forth  the  issu- 
ance and  return  upon  the  said  writ  above 
mentioned,  he  stated  that  he  would,  on  Jan- 
uary 26, 1887,  move  the  circuit  court  of  Har- 
rison county  to  render  judgment  in  his  favor 
against  said  sheriff  and  his  sureties  for  the 
sum  of  $195,  the  value  of  said  13  hay-stacks. 
The  defendants  nppeared  to  said  notice,  and 
moved  the  court  to  quash  the  same,  which 
motion  the  court  overruled;  and  on  May  24, 
1887,  by  consent  of  the  parties,  the  court,  in 
lieu  of  a  jury,  tried  the  case,  and  rendered 
judgment  in  favor  of  the  plaintiff  against  the 
defendants,  James  D.  and  Thomas  M.  Horner, 
for  S180,  and  his  costs,  and  the  said  defend- 
ants thereupon  obtained  this  writ  of  error. 
During  the  trial  the  defendants  saved  a  bill 
of  exceptions,  in  which  all  the  facts  proved 
are  certified,  from  which,  in  addition  to  the 
facts  hereinbefore  stated,  it  appears  that  the 
plaintiff,  among  other  matters,  proved  that 
the  said  fieri  facias  had  not  been  satisfied; 
that  no  forthcoming  bond  had  been  taken; 
and  that  said  13  stacks  of  hay  had  been  left 
by  the  sheriff  in  the  possession  of  the  debtor, 
Franklin  0.  Stewart,  who  had  used  and  con- 
sumed the  same  prior  to  June  1,  1885,  the 
time  the  right  of  property  therein  was  de- 
termined; and  that  said  hay,  if  it  had  not 
been  so  consumed,  would  have  been  worth  on 
the  said  1st  day  of  June,  1885,  $10  per  stack, 
aggregating  $130. 

The  first  error  assigned  by  the  plaintiffs  in 
error  is  that  the  court  improperly  overruled 
their  motion  to  quash  the  notice.  In  support 
of  this  assignment  it  is  claimed  that  the  no- 
tice should  have  l>een  in  the  name  of  the 
state  for  the  use  of  the  plaintiff,  because  it  is 
provided  in  chapter  10  of  the  Code  that  in 
all  bonds  payable  to  the  state  "suits  may  be 
prosecuted  in  the  name  of  the  state,"  etc. 
It  is  true  that  this  proceeding  is,  in  effect,  a 
suit  on  the  sheriff's  official  bond,  which  is 
payable  to  the  state,  but  the  statute  is  mere- 
ly permissive,  and  not  mandatory.  This  pro- 
ceeding is  taken  under  section  85,  c.  41, 
Code  1887,  which  declares  that  the  court  may, 
on  the  motion  of  the  person  entitled  to  re- 
cover, give  judgment,  etc.  Th«  form  of  the 
notice  is  not  given,  but  the  univereal  prac- 
tice, so  far  as  I  know  or  can  discover,  both 
in  this  state  dnd  Virginia,  ever  since  said 
statute  was  enacted,  has  been  for  the  notice 
to  t>e  in  the  name  of  the  plaintiff  in  ihe  fieri 
facias.  Chapman  v.  Chevis,  9  Leigh,  297; 
Stone  V.  Wilson,  10  Grat.  529;  Bank  v.  Hor- 
ner, 26  W.  Ya.  442.  No  other  objection  is 
pointed  out  to  the  notice,  and,  according  to 
the  decisions  of  this  court,  it  seems  to  me  to 
be  sufficient,  and  that  there  was  consequent- 
ly no  error  in  overruling  the  motion  to  quash 
it.  Bank  v.  Homer,  supra;  Board,  etc.,  v. 
Parsons,  22  W.  Va,  808. 
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It  ia  farther  contended  for  the  plaintiffs  in 
error  that  the  trial  court  erred  in  rendering 
Judgment  against  them  on  the  facts  proved. 
It  Is  insisted  that  the  fieri  facias  was  proper- 
ly relumed  when  the  suspending  bond  was 
given,  and  that,  as  the  plaintiff  failed  to  huve 
Ik  venditioni  exponas  issued  as  soon  as  the 
right  to  subject  the  hay  to  his  debt  was  de- 
termined, the  sheriff  had  no  power  or  author^ 
ity  to  sell  it,  and  that  consequently  there  wi» 
no  default  on  the  part  of  the  sheriff  in  not 
making  the  sale.  This  position,  it  seems  to 
me,  involves  an  assumption  that  is  not  law. 
It  is  well  settled  that,  if  a  writ  ot  fieri  facias 
has  been  levied  by  the  officer  upon  ttie  prop- 
erty of  the  debtor  before  the  return-day,  he 
may  sell  the  property  so  levied  upon  by  virtue 
of  said  writ  after  the  return-day  thereof. 
Cockerell  v.  Nichols,  8  W.  Va.  169.  It  is  al- 
so well  settled  that,  where  an  officer  makes  a 
levy,  the  property  levied  upon  is  legally  in 
his  custody  and  at  liis  risk.  Unless  he  takes 
a  forthcoming  bond,  he  must  keep  the  prop- 
erty in  his  possession  until  it  is  sold  or  the 
debt  satisfied.  If  he  leaves  It  in  the  posses- 
sion of  the  debtor,  and  it  is  thereby  lost  or 
consumed,  he  will  be  liable  for  ito  value. 
The  giving  of  a  suspending  bond  does  not 
affect  the  liability  of  the  officer  for  the  prop- 
erty. Such  bond  merely  suspends  the  sale, 
and  leaves  tlie  property  in  the  custody  of  the 
officer.  After  the  levy  is  made  it  is  the  duty 
of  the  officer,  and  not  the  plaintiff,  to  see 
that  the  property  levied  upon  is  legally  kept 
and  sold.  Tlierefore,  if  the  officer  returns 
the  writ  by  virtue  of  which  he  made  the  levy, 
it  is  bis  duty  to  take  out  a  verulitioni  ex- 
ponas to  sell  the  property.  But  a  wnditioni 
in  the  case  at  bar,  if  issued  after  the  right  to 
the  property  bad  been  determined,  would 
have  availed  nothing,  because  long  befoi-e 
that  time,  according  to  the  proof,  the  prop- 
erty had  been  consumed  by  the  debtor.  The 
default  was  wholly  on  the  part  of  the  sheriff. 
Instead  ot  keeping  the  property  safely,  he 
left  it  in  the  possession  of  the  debtor  without 
any  security.  He  left  it  there  at  his  risk, 
and,  it  having  been  lost  to  the  creditor,  the 
officer  is  liable.  This  case,  it  seems  to  me, 
is  too  plain  to  justify  any  further  discussion. 
The  judgment  of  the  circuit  court  is  affirmed. 

Enoush  and  Bbanmon,  JJ.,  concurred. 
Obsbm,  J.,  absent. 


(U  W.  Vk.  136) 

BtHiLinotok  «.  Newfobt  Kews  &  M. 
V.  Co. 

(Supreme  Court  of  ^ppeote  o/  West  VirgVnia. 
June  24, 1889!) 

Stook-Ejluno  Cases— Instbdotioms — Ofisuok 
evidbkcb. 

1.  In  an  aotion  for  damages  against  a  railroad 
oompany  for  killing  stock  upon  their  track,  the  f ol- 
lowiiig  inatraotions,  aaked  for  and  given  at  the  in- 
stance of  the  plainUff,  are  not  erroneous,  evidence 
having  been  Introduoed  before  the  Jurv  tending  to 
proive  the  hypothetical  siatementa  therein  oon- 
tabied:  "(1)  u  the  Jnrjr  believe  from  the  evidence 
that  the  defendant's  engine  and  caboose  killed  the 
plaintilFs  horses,  and  that  the  said  caboose  liad 


upon  It  two  brskemen  and  •  eondnctor,  and  that 
the  engine  had  the  engineer  and  fireman  aboard, 
and  that  while  the  alarm  whistle  was  blowing  nc 
brake  was  applied  upon  said  caboose,  but  that  aaii 
engine  and  caboosecbased  said  horses,  and  knocked 
them  off  without  any  apparent  slowing  of  the  train , 
then  the  said  defenduit  is  guilty  of  negUgenoe, 
and  the  jury  will  find  for  the  plaintilt.  (1)  If  the 
jury  believe  from  the  evidence  tliat  defendant's 
engine  chased  plaintifTs  liorses  600  or  800  feet,  sod 
that  where  said  horses  were  stmok  sidd  engine  had 
not  slacked  its  speed,  then  there  was  negUgenoe 
on  the  part  of  the  employes  of  the  defendant  tc 
check  or  stop  said  train,  and  in  that  case  they  are 
instructed  to  find  for  the  plaintiir.  (3)  Iftbejnry 
believe  from  the  evidence  that  the  defendant's 
train  killed  plaintiff's  horses,  and  that  said  train 
was  a  light  train ;  that  it  had  upon  it  two  brake- 
men,  a  fireman,  and  engineer;  and  if  they  further 
believe  from  the  evidence  that  the  alarm  whistle 
sounded  200  feet  away  from  the  horses,  and  that 
said  brakemen  and  conductor  took  no  steps  to  pre- 
vent the  destruction  of  plaintiff's  horses, — then, 
and  in  that  case,  there  is  not  only  a  want  of  care, 
but  negligence  on  the  part  of  the  defendant,  and 
the  jury  will  find  for  the  plaintiff. " 

2.  The  jury  in  this  case  having  fixed  the  dam- 
ages at  t200,  the  value  of  the  horses  ascertained  by 
tfae  witnesses  other  than  the  plaintiff,  without  ref- 
erence to  any  peculiar  or  particular  value,  it  was 
not  error  in  the  court  to  reject  the  following  in- 
struction asked  for  by  the  defendant,  as  the  de- 
fendant was  not  prejudiced  thereby:  "The  court 
instructs  the  jury  that  while  the  measure  of  dam- 
ages is  the  value  of  the  stock  when  killed,  tbat 
value  is  the  market  value  of  such  stock,  and  not 
some  peculiar  or  particular  value  attached  to  it  by 
plaintiff. " 

8.  A  question  propounded  to  a  witness  who  is 
not  an  expert,  calling  for  his  opinion,  which  is  not 
responded  to  by  said  witness,  expressing  his  opin- 
ion, is  not  such  an  error  as  would  prejudice  the 
party  excepting  to  said  question. 

4.  Under  the  droumstanoes  of  this  case  it  was 
not  proper  to  ask  the  engineer  if  he  did  all  in  his 
power  to  prevent  striking  the  horses  of  the  plain- 
tiff, and  the  court  did  not  err  in  rejecting  said  ques- 
tion. 

(SyUabut  by  the  Court) 

Error  to  circuit  court,  Kanawha  county; 
P.  A.  GuTHRiB,  .Judge. 

L.  A.  Martin  and  Broton  4i  Jackson,  for 
plaintiff  in  error.  Ferguson  &  Chilton,  for 
defendant  in  error. 

Enolisb,  J.  This  was  a  suit  brought  by 
D.  H.  Bullington  before  L.  S.  Lee,  a  justice 
of  tlie  peace  of  Kanawha  county,  on  the  28th 
day  of  April,  1887,  against  the  Newport 
News  &  Mississippi  Valley  Company,  a 
corporation,  for  the  recovery  of  damages  for 
a  wrong  in  which  damages  were  claimed 
amounting  to  $250.  It  seems  that  said  cor- 
poration was  operating  a  railroad  through 
said  county,  and  on  the  24th  day  of  April, 
1887,  a  locomotive  of  defendant,  with  tender 
and  caboose  attached,  under  the  control  and 
management  cf  the  agents  of  said  corpora- 
tion, killed  two  horses  belonging  tOthe  plain- 
tiff which  were  grazing  upon  the  commons 
near  said  railroad  track,  at  Brownstown, 
thereby  damaging  the  plaintiff,  as  he  claimed, 
to  the  amount  of  8250.  Said  company  ap- 
peared before  said  justice,  and  denied  the  al- 
legations of  the  plaintiff's  complaint  which 
in  any  way  charged  the  killing  of  said  horses 
to  the  negligence  of  defendant  or  any  of  its 
agents  or  employes,  and  pleaded  not  guilty 
to  said  complaint.    The  case  was  tried  before 
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a  jury  of  six,  who  found  fur  the  plaintiff,  and 
assessed  bis  damages  at  $200.  The  defend- 
ant, by  its  attorney,  moved  said  justice  to 
set  aside  the  said  verdict,  (1)  because  the 
same  was  contrary  to  law  and  the  evidence, 
and  without  sufficient  evidence;  (2)  because 
the  same  was  contrary  to  the  instructions  of 
the  court;  (3)  because  of  erroneous  rulings 
in  giving  and  refusing  instructions  to  the 
jury;  (4)  l)eoause  of  erroneous  evidence  al- 
lowed to  go  to  the  jury, — which  motion  was 
overruled,  and  the  defendant  then  and  there 
excepted,  and  took  a  bill  of  exceptions  setting 
forth  all  the  evidence  given  and  all  the  pro- 
ceedings had  before  said  justice,  which  was 
signed  and  sealed  by  said  justice;  and  on  the 
11th  day  of  July,  1887,  the  defendant  sued 
out  a  writ  of  certiorari,  directed  to  said  jus- 
tice, reciting  the  fact  of  the  rendition  of  said 
verdict  in  favor  of  the  plaintiff  for $200,  and 
judgment  on  the  same,  requiring  him  to  bring 
before  the  said  circuit  court  of  Kanawlia 
county  the  record  and  proceedings  had  before 
him  in  the  said  action,  including  said  judg- 
ment, in  order  that  the  same  might  be  re- 
viewed in  and  by  said  court,  and,  it  error  be 
found  therein,  be  reversed;  and  on  the  6th 
day  of  January,  1888,  the  circuit  court  of 
Kanawha  county  proceeded  to  hear  said  cause 
upon  said  writ  of  certiorari,  and,  upon  the 
examination  of  said  transcript,  held  that  there 
was  error  in  the  judgment  complained  of  in 
the  petition  for  said  writ,  (1)  in  giving  the 
several  instructions  to  the  jury  aslced  for  by 
the  plaintiff;  (2)  in  refusing  to  give  the  in- 
structions asked  for  by  the  defendant;  (3) 
in  allowing  improper  evidence  to  go  to  the 
juty;  (4)  in  refusing  to  set  aside  the  ver- 
dict of  the  jury,  and  grant  the  defendant  a 
new  trial;  md  not  only  reversed  the  jndg- 
ment,  but  dismissed  the  plaintiff's  action. 
Did  the  court  below  commit  an  error  in  re- 
versing the  judgment  of  said  justice  and  dis- 
missing the  plaintiff's  action? 

Said  court  seems  to  have  based  its  opin- 
ion, first,  upon  erroneous  instructions  given 
to  the  jury  at  the  instance  of  the  plaintiff. 
These  instructions  were  three  in  number, 
and  read  as  follows:  "No.  1.  If  the  jury 
believe  from  the  evidence  that  the  defend- 
ant's engine  and  calx)Ose  killed  the  plaintiff's 
horses,  and  the  said  caboose  had  upon  it  two 
brakemen  and  a  conductor,  and  the  engine 
had  the  engineer  and  fireman  aboard,  and 
that  while  the  alarm  whistle  was  blowing  no 
brake  was  applied  upon  said  caboose,  but  that 
said  engine  and  caboose  chased  said  horses, 
and  knocked  them  off,  without  any  apparent 
■lowing  of  the  train,  then  the  said  defendant 
is  guilty  of  negligence,  and  the  jury  will  find 
for  the  plaintiff.  No.  2.  If  the  jury  believe 
from  the  evidence  that  defendant's  engine 
chased  plaintiff's  horses  600  or  800  feet,  and 
that  where  said  horses  were  struck  said  en- 
gine had  not  slacked  its  speed,  then  there 
was  negligence  on  the  part  of  the  employes 
of  the  defendant  to  check  or  stop  said  train, 
and  in  that  case  tbey  are  instructed  to  find 
for  the  plaintiff.    No.  8.  If  the  jury  believe 


from  the  evidence  that  defendant's  train 
killed  plaintiffs  horses,  and  that  said  train 
was  a  light  train;  that  it  had  upon  it  two 
brakemen,  a  fireman,  and  engineer;  and  if 
they  further  believe  from  the  evidence  that 
the  alarm  whistle  sounded  200  feet  away 
from  the  horses,  and  that  said  brakemen  and 
conductor  took  no  steps  to  prevent  the  de- 
struction of  plaintiff's  horses, — then,  and  in 
that  case,  there  is  not  only  a  want  of  care, 
but  negligence,  on  the  part  of  the  defendant, 
and  the  jury  will  find  for  the  plaintiff." 

Now,  while  it  has  been  held  that  it  is  error 
to  instruct  a  jury  bypothetically  upon  a  state 
of  facts  when  there  is  no  evidence  tending  to 
prove  such  facts,  and  that  it  is  error  to  in- 
struct upon  a  conjectural  state  of  facts  un- 
less there  is  evidence  tending  to  prove  the 
same,  (see  Winkler  v.  Bailr(»id  Co.,  12  W. 
Va.  699;  Vinal  v.  Core,  18  W.  Va.  1.)  yet, 
if  the  instruction  propounds  the  law,  and 
does  not  mislead  the  jury,  it  should  be  given, 
(see  McClintie  v.  Oeheltree,  4  W.  Va.  249  ;j 
and  in  the  case  of  Bailroad  Co.  v.  Skeels.  3 
W.  Va.  556,  it  was  held  "competent  to  in- 
struct the  jury  that  if  from  the  evidence  they 
believe  so  and  so,  that  then  certain  conse- 
quences will  folio  w . "  The  proper  determina- 
tion of  the  question  as  to  the  correctness  of 
these  three  instructions  requires  us  to  look 
to  the  evidence  which  was  introduced  before 
the  jury,  and  see  what  it  discloses  in  reganl 
to  the  conduct  of  the  defendant's  employes  in 
the  management  of  tlieir  train  about  the  time 
the  horses  were  killed.  Was  there  any  evi- 
dence tending  to  show  that  the  ordinary  pre- 
cautions were  not  used,  by  those  in  charge  of 
the  train,  that  should  be  used  when  horses 
or  stock  of  any  character  are  discovered  upon 
the  track  in  front  of  a  locomotive  and  train 
moving  at  the  speed  of  20  miles  an  hour? 
Barney  Haynes,  the  engineer  on  the  locomo- 
tive, testified  that  he  saw  one  horse,  the  light 
one.  a  dun,  coming  up  the  bank,  al>ove  the 
culvert,  on  the  path.  It  started' to  run  on 
the  side  of  the  track  when  he  blew  the  whis- 
tle. It  then  jumped  on  the  track.  "I  was 
about  one  telegraph  pole  or  200  feet  away,  as 
near  as  I  can  come  at  it,  when  I  blew  the 
whistle.  The  horse  jumped  on  the  track. 
I  reversed  my  engine  and  opened  the  lev- 
er, and  the  tank-brake  was  ,set  by  the  fire- 
man, and  the  throttle  was  pulled  open.  The 
horse  ran  between  200  and  300  feet,  and 
stepped  on  the  track, "  etc.  And  on  cross- 
examination  be  stated:  "When  I  saw  the 
horse  I  was  running  about  20  miles  an  hour, 
and  when  I  struck  the  horse  I  was  running 
about  10  or  12  miles  an  hour. "  But,  on  the 
other  hand,  Mrs.  Snodgrass,  Charles  Work- 
man, and  C.  A.  Harrold,  who  were  looking 
on  at  the  time  said  horses  were  killed  from 
points  near  the  railroad,  all  state  that  the 
train  seemed  to  them  to  increase  its  speed 
after  the  alarm  whistle  was  first  sounded  un- 
til it  struck  the  horses.  Here  there  was  evi- 
dence tending  to  prove  that  the  speed  of  the 
train  was  increased  instead  of  lieing  sla(±- 
ened.    The  court  cannot  pass  upon  the  weight 


Digitized  by 


Google 


878 


SOUTHBASTEBN  SBFOBTEB,  YOL.  9. 


(W.Va. 


of  the  tflBtimony  witbont  invading  the  prov- 
ince of  the  Juiy.  These  questions  of  fact 
mast  be  left  to  the  Jury,  and,  as  there  appears 
to  be  evidence  tending  to  prove  the  hypothetic 
statement  oontalned  in  all  three  of  the  ia- 
stmctions  given  by  the  Justice  at  the  instance 
of  the  plaintiff  to  the  Jury,  we  can  see  no  er- 
ror in  said  instructions. 

Now,  as  to  instruction  No.  9,  which  was 
asked  for  by  the  defendant,  and  was  refused 
by  the  court,  which  is  in  these  words:  "The 
court  instructs  the  jury  that  while  the  meas- 
ure of  damages  is  t>ie  value  of  the  stock  when 
killed,  tiiat  such  value  is  the  market  value  of 
such  stock,  and  not  some  peculiar  or  panio- 
nlar  value  attached  to  it  by  the  plaintiff." 
While  we  are  of  opinion  that  said  instruction 
properly  propounds  the  law  in  regard  to  the 
measure  of  damages  in  cases  of  this  charac- 
ter, (see  Sedg.  Dam.  559,  and  note,  and  Ed- 
wards V.  Beebe,  48  Barb.  106,)  and  it  was 
error  in  the  justice  to  reject  such  instruction, 
y«t  the  error  is  not  such  a  one  as  operated 
to  the  prejudice  of  the  defendant  in  error, 
because,  on  looking  to  the  record,  we  And 
that  the  Jury  found  the  damages  to  be  S200, 
which  was  the  value  placed  upon  the  horses 
by  disinterested  witnesses,  while  the  plain- 
tiff claimed  that  they  were  worth  to  him 
•250. 

The  next  qnestion  to  consider  is  whether 
upon  the  trial  of  said  action  the  justice  ruled 
properly  upon  the  admission  iuid  rejection  of 
the  testimony  offered.  Now,  the  witness 
Charles  Workman,  introduced  by  the  plain- 
tiff, was  asked:  "If  there  had  been  an  effort 
on  the  part  of  the  persons  in  charge  of  the 
train,  with  appliances  ordinarily  us«l,  could 
the  train  have  been  stopped  w  slowed  up  in 
tin  distance  you  have  stated  (meaning  450 
feet)  so  as  to  have  prevented  the  accident 
and  injury  to  the  horses  of  the  plaintiff?" 
which  question  was  objected  to  by  defendant 
as  leading  and  improper,  which  objection  the 
oonrt  overruled.  Now  this  witness  had 
stated  he  lived  in  Brownstown,  where  it  ap- 
pears there  was  a  station,  and,  although  the 
question  calls  for  his  opinion,  it  seems  to  me 
it  was  a  question  upon  which  be  might  well 
express  an  opinion  from  every-day  observa- 
tion, although  he  was  not  an  expert,  and  the 
defendant  might  easily  have  shown  on  cross- 
examination  the  weight  and  value  of  his 
(pinion. 

The  next  question  objected  to  was  one 
asked  the  witness  Barney  MacKinsbridge, 
who  was  introduced  by  the  plaintiff,  and  was 
asked:  "Did  yon  see  or  observe  any  effort  on 
the  part  of  those  in  charge  of  ttie  train  to 
slow  op  or  prevent  the  accident  and  injary 
to  plaintiff's  horse?"  I  cannot  see  that  any 
rale  of  evidence  was  violated  or  injustice 
done  the  defendant  in  allowing  that  question 
U>  be  asked.  When  the  plaintiff  had  oon- 
doded  his  examination  of  witnesses  in  chief, 
the  defendant  by  its  counsel  moved  to  strike 
oat  all  the  evidence  given  on  behalf  of  the 
plaintiff,  upon  the  groubd  that  the  same  was 
tnsufHcient  ia  law  to  entitle  the  plaintiff  to  a 


verdict  and  Judgment,  which  motion  wa» 
overruled,  and  the  defendant  excepted. 

The  defendant,  in  introducing  its  testi- 
mony, asked  the  witness  Barney  Haynes,  (the 
engineer:)  "Did  you,  as  engineer  of  that 
train,  do  all  in  your  power  to  prevent  Strik- 
ing the  horses  of  the  plaintiff?"  to  which 
question  the  plaintiff  objected,  which  objec- 
tion the  justice  sustained.  The  witness  was 
then  asked:  "Could  you,  after  seeing  the 
horse,  have  prevented  striking  it?"  and  the 
plaintiff  objected,  which  objection  was  sus- 
tained,— both  of  which  rulings  I  regard  as 
correct,  the  question  being  improper  because' 
it  would  have  been  in  accordance  with  the 
rules  of  evidence  to  let  the  witness  state 
what  he  did,  and  allow  the  jury  to  judge  as 
to  whether  he  could  hitve  done  more.  The 
witness  had  already  stated  the  distance  of  the 
horses  from  the  train,  and  tlieir  position  with 
reference  to  the  track  when  be  first  discov- 
ered them;  the  movements  made  by  the 
horses;  and  what  was  done  by  him  with  ref- 
erence to  the  machinery  of  the  train  before 
the  engine  struck  the  horses.  If  anything 
was  left  undone  by  hiu  which  he  ought  to 
have  done,  he  could  easily  have  stated  it.  Jt 
seems  to  me  the  jury  were  entitled  to  know 
what  he  did  do,  and  that  it  was  not  proper 
to  ask  him  if  he  did  all  in  his  power,  as  the 
jury  might  not  know  what  was  in  his  power, 
and  the  expression  is  very  indefinite;  and 
the  other  question  asked  is  merely  putting 
the  first  in  different  language. 

The  next  question  asked  this  witness  by 
plaintiff,  and  objected  to  by  defendant,  was 
as  follows:  "Do  you  say  that  the  four  or  five 
witnesses  who  have  testified  here  that  the 
horse  was  standing  on  the  track  before  you 
whistled  are  all  mistaken  as  to  the  horse's  po- 
sition, and  that  you  alone  knew  its  exai^ 
position?"  Now,  while  this  question  may 
assume  some  things  tliat  did  not  exist,  I  do 
not  think  that  the  defendant  was  prejudiced 
by  allowing  it  to  be  answered,  and  the  wit- 
ness to  again  explain  what  he  had  said  in 
reference  to  the  position  of  the  horses. 

C.  W.  Matthews  was  asked  by  plaintiff: 
"Did  you  not  consider  the  killing  of  these 
horses  a  great  piece  of  carelessness  on  the 
part  of  the  railroad  employes,  and  did  you 
not  BO  state  to  the  plaintiff  and  his  attorney 
and  witnesses  on  the  day  first  set  for  trial  in 
this  case  ?  "  The  defendant  objected ,  and  the 
objection,  as  we  think,  was  properly  over- 
ruled, as  the  qnestion  was  proper  in  laying 
the  foundation  for  an  impeachment  of  the 
witness.  The  plaintiff  then  asked  one  Alli- 
son Myers  this  qnestion:  "Do  you  have  any 
knowledge  of  how  long  it  takes  to  stop  an 
engine  and  tender  running  at  the  rate  of  20 
miles  an  hour,  or  in  what  distance  it  could 
be  stopped  in  from  any  experience  of  yours, 
from  observation  or  otherwise?"  which  was 
objected  to  by  defendant,  and  the  objection 
overruled.  The  witness  had  already  stated 
that  he  was  41  years  of  age,  never  worked  on 
a  train  or  engine,  bad  lived  on  the  railroad 
ever  since  it  was  built,  but  had  no  experience 
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in  raniiine  »  tnlii  or  enj^ne.  Ab  a  matter 
of  oonrse,  he  coald  only  speak  from  observa- 
tion, but  it  does  not  seem  to  me  that  the  jus- 
tice erred  in  allowing  him  to  state  whether 
he  had  any  knowledge  in  regard  to  said  mat- 
ters or  not,  nor  do  I  see  any  good  reason  why 
the  next  question  asked  the  witness,  and  ob- 
jected to  by  the  defendant,  should  not  have 
been  answered  by  him  as  it  was. 

D.  P.  Kegley,  the  next  witness,  who  stated 
that  he  bad  had  some  experience  as  a  brakeman 
on  the  C.  &  O.  B.  B.,  was  asked  by  plaintiff 
to  state  in  what  distance  such  a  train  could 
be  stopped  from  the  west  end  of  Lens  Creek 
culvert  going  east, — how  many  feet,~if  he 
knew  the  ground;  and  the  defendant  object- 
ed, and  the  objection  Was  overruled,  and  he 
answered:  "Well,  I  can't  hardly  tell.  It 
looks  to  me  like  they  ought  to  stop  in  SOO  or 
40O  feet.  It  is  a  gaess.  I  don't  know ;  it  is 
my  opinion."  The  question  was  objectiuna- 
Ue,  yet  the  answer  seems  so  indeflnite  and 
uncertain  that  I  do  not  think  the  defendant 
was  prejudiced  materially  by  it.  Now,  these 
are  all  the  points  raised  by  objections  to  the 
testimony  in  the  case  before  the  justice,  and 
by  looking  at  the  conclusion  of  tlie  bill  of  ex- 
ceptions it  will  be  seen  that  the  evidence 
was  certiBed,  and  not  the  facts  proved:  and 
under  the  rulings  in  the  case  of  Black's 
Adm'rs  v.  Thomas,  21  W.  Va.  709,  "tlie  ap- 
pellate court  should  not  reverse  the  judgment 
unless,  after  rejecting  all  the  oonflicting  pa- 
rol evidence  of  the  exceptor,  and  giving  full 
faith  and  credit  to  ttiat  of  the  adverse  party. 
the  decision  of  the  trial  court  still  appears  to 
be  wrong."  Applying  these  principles  to 
this  case,  I  am  of  opinion  that  the  judgment 
of  the  circuit  court  of  Kanawha  county  should 
be  reversed,  and,  this  court  proceeding  to 
render  such  Judgment  as  should  have  been 
rendered  by  said  circuit  court,  the  judgment 
of  said  justice  is  afiSrmed,  and  the  defendant 
in  error  must  pay  the  costs  of  this  writ  of  er- 
ror. 

Sntdkb,  p.,  and  BsAimoN,  J.,  concurred. 
Gbbbn.  J.,  absent. 


(32  W.  Va.  669) 

OoDBM  e.  GBALFAirr  et  aL 

(Supreme  Court  of  Appeals  of  West  Firoinla. 
June  ^1889.) 

BMnoTSBS— Appoiktmkmt— NonoB  of  Ho«om. 

1.  In  a  mlt  pending  to  subjeot  landa  to  the  pay- 
ment of  liens  tbereon,  the  court.  In  a  proper  case, 
mas  appoint  a  receiver  to  take  charge  of  the  lands 
■DO  tent  the  same  nntU  a  sale  can  be  made. 

8.  A  reoetver  nuiy  be  appointed  in  such  case 
whenever  it  ia  shown,  in  any  proper  manner,  that 
the  debtor  ia  insolvent,  ^  that  the  lands  are  Ukely 
to  prove  inanffldent  to  satisfy  the  undisputed  or 
ascertained  Uens  thereon. 

8.  Where  the  motion  Is  made  in  term-time  in  a 
pending  salt,  no  notice  to  the  debtor  is  necessary. 

(9uUairu»  by  th«  CmirU) 

Appeal  from  drcuit  conrt,  Harrison  coon- 
fy;  A.  B.  FLEHiNa,  Judge. 

/.  PhUtp  Clifford,  for  appellants.  John 
Battd,  tor  appellee. 


Snyder,  P.  Soit  brought  by  Selden  M. 
Ogden  against  John  Chalfant  and  others,  in 
the  circuit  court  of  Harrison  county.  'The 
suit  was  originally  to  enforce  the  lien  of  the 
plaintiff's  judgment  against  the  real  estate  of 
the  defendant  John  Chalfant,  but,  it  appear^ 
ing  from  the  bill  that  there  were  other  liens 
upon  said  real  estate,  an  order  was  made  re- 
ferring the  cause  to  a  commissioner,  with  di> 
rections  to  convene  all  the  lien  creditors  by 
publication,  and  to  ascertain  and  report  all 
the  liens  on  said  real  estate,  together  with 
tlieir  amounts  and  priorilies,  and  thus  the 
suit  was  converted  into  a  general  creditors* 
suit  and  thereafter  prosecuted  as  such.  The 
bill  alleges  that  the  said  Chalfant  has  no  per- 
sonal estiite,  and  the  commissioner  convened 
all  the  lien  creditors,  and  reported  a  large 
number  of  debts,  amounting  to  over  $20,000, 
as  liens  upon  said  real  estate.  This  report 
was  recommitted,  and  a  second  report  oiade 
by  the  commissioner,  showing  an  increased 
amount  of  liens:  and  by  an  order  made  May 
30, 1887,  the  court  again  recommitted  the  re> 
port.  A.  P.  Sturm,  a  judgment  creditor  of 
said  Chalfant,  whose  debt  appears  in  said  re- 
port, gave  written  notice  to  Cliulfant  that  he 
would  move  the  couii  on  May  25,  1887,  to 
appoint  a  receiver  to  rent  a  part  of  the  lands 
mt^ntioned  in  the  bill  and  proceedings,  and 
filed  in  the  cause  an  affiilavitof  the  insolvency 
of  said  Chalfant.  Two  affidavits  were  fll^ 
by  said  Chalfant,  in  one  of  which  it  is  stated 
that  he  had  leased  86  acres  of  said  land  to 
Solomon  H.  Chalfant  for  the  season  of  1887, 
and  in  the  other  it  was  stated  that  lands  in 
the  hands  of  tenants  generally  deteriorate 
and  become  less  salable.  On  June  2,  1887, 
the  court  made  an  order  in  the  cause,  ap- 
pointing the  sheriff  of  the  county  a  special 
receiver  to  take  charge  of  a  part  of  said  lands, 
and  rent  the  same  until  March  1,  1888,  but 
ordered  the  receiver  not  to  take  possession  of 
the  86  acres  of  land,  which  had  been  rented, 
until  the  term  of  the  tenant  expired.  It  is 
from  this  order  that  the  defendant  John  Chal- 
fant and  the  said  Solomon  H.  Chalfant  have 
obtained  this  appeal. 

It  is  assigned  as  error  that  the  court  had 
not  sufficient  data  npon  which  to  base  an  or- 
der appointing  a  receiver.  Pending  a  snitto 
subject  a  debtor's  real  estate  to  the  payment 
of  liens  upon  it,  the  court  may  sequester  the 
rents  and  profits  of  such  real  estate,  and  ap- 
point a  receiver  for  that  purpose,  wlienever 
it  appears  that  the  debtor  is  insolvent.  Gran- 
tham v.  Lucas,  15  W.  Va.  425;  Beard  v.  Ar- 
buckle,  19  W.  Va.  145.  In  this  case  the  bill 
alleged  that  the  debtor  had  no  personal  estate, 
and  there  was  an  affidavit  that  he  was  insolv- 
ent. These  facts  are  not  only  not  contradict- 
ed, but  they  are  virtually  admitted ;  and  be- 
sides, the  whole  proceedings  in  the  cause  show 
that  this  was  a  cause  in  which  it  was  emi- 
nently proper  for  the  court  to  take  charge  of 
the  lands,  and  rent  them  until  a  sale  could  be 
had.  There  seemed  to  have  been  much  delay 
and  difficulty  in  ascertaining  and  adjusting 
the  numerous  liens  upon  the  lands.    Two  re- 
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ports  had  been  made,  and  the  court  fonnd  it 
necessary  to  order  a  third  report.  It  is  not 
essential  that  there  should  be  a  report  of  the 
value  of  the  lands,  or  the  amount  of  all  the 
Uens,  In  order  to  warrant  the  court  in  se- 
questering the  property.  Whenever  it  is 
shown  in  any  proper  manner,  whether  by  the 
report  of  a  commissioner  or  other  sufficient 
proofs,  that  the  debtor  is  insolvent,  or  that 
the  lands  are  likely  to  prove  insufflcient  to  pay 
off  the  undisputed  or  ascertained  liens  there- 
on, any  lien  creditor  who  is  a  party  to  the 
proceeding  is  entitled  to  have  the  lands  se- 
questered until  a  sale  thereof  can  be  made. 
In  this  case  all  these  requisites  appeared,  and 
therefore  there  were  sufficient  data  for  the 
appointment  of  a  receiver.  It  is  further 
claimed  that  A.  P.  Sturm,  on  whose  motion 
(he  receiver  was  appointed,  was  not  a  party 
to  the  suit;  and  that  therefore  he  was  not  en- 
titled to  make  said  motion.  While  Storm 
was  not  made  a  form»l  party  to  the  bill,  he 
was  in  fact  a  party  to  the  suit.  He  was  one 
of  the  creditors  convened,  and  the  report  of 
the  commissioner  showed  that  he  filed  in  the 
cause  a  large  judgment  in  his  favor  against 
the  debtor  John  Chalfant.  This,  under  the 
rapeated  decisions  of  this  court,  made  him  a 
puty  to  the  suit.  Neely  v.  Jones,  16  W.  Va. 
625;  Arnold  v.  Casner,  22  W.  Va.  444. 

It  is  also  insisted  for  the  appellants  that 
the  notice  was  irregular  and  insufficient.  The 
order  appointing  the  receiver  was  made  in  a 
pending  suit,  fully  matured  for  hearing;  and, 
as  the  parties  were  already  in  court,  no  no- 
tice was  necessary.  In  Qrantham  v.  Lucas, 
and  Beard  v.  Arbnckle,  supra,  there  was  no 
notice  of  the  motion,  and  I  have  been  unable 
to  find  any  case  in  which  notice  of  the  motion 
was  required.  It  therefore  follows  that  no 
injury  could  have  resulted  to  the  appellants 
foom  the  defects  in  the  notice,  because  no  no- 
tice was  required.  I  have  now  considered  all 
the  errors  assigned,  and  for  the  reasons  stated 
none  of  them  are  tenable.  The  decree  of  the 
circuit  court  is  affirmed. 

Ekolish  and  Brammom.  JJ.,  concurred. 
Orksn,  J.,  absent 


(32  W.  Va.  «7) 

GWTMN  9.  S0HWABT8. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 
JUDB  26, 1889.) 

BouiTDABixs— AoqoixaciKCB— Nbw  Tuai/— Wan 
or  Bbrob. 

1.  When  in  any  eivU  salt  there  la  an  order  made 
granting  a  new  trial,  a  writ  of  error  will  lie  from 
suota  order,  either  before  or  after  the  new  trial  has 
been  had,  and  wltbont  regard  to  the  finding  on 
moh  new  trlaL 

8.  The  verdict  of  a  jnir  oaght  not  to  be  inter- 
fered with,  and  a  new  trial  awarded  by  the  court, 
when  the  evidence  is  contradictory,  if,  when  most 
favorably  considered  In  support  of  the  verdict,  it 
does  not  still  appear  that  the  verdict  was  plainly 
not  warranted  bf  the  evidence. 

8.  In  the  description  of  lands,  as  to  oueatlons  of 
boandaries  the  nue  is  settled  In  Virginia  andWeet 
Virginia  that  natnral  landmarks,  marked  Unes, 
and  repnted  boandaries  will  control  mere  oourses 
and  distancea,  or  mistaken  desoriptions  in  surveys 
and  conveyances. 


4.  The  statement  of  the  quantity  of  land  sup- 
posed to  be  conveyed,  and  inserted  in  deeds  by  way 
of  description,  mast  not  only  yield  to  natural  laaa- 
marks  and  marked  lines,  but  also  to  descriptions 
in  deeds  by  oourses  and  distances. 

5.  Disputed  boundaries  between  two  adjoining 
lands  may  be  settled  by  express  oral  agreement, 
executed  immediately,  and  accompanied  by  posses- 
sion according  thereto. 

6.  Long  acouiesoenoe  by  one  adjoining  proprie- 
tor in  a  boandary  established  hy  the  other  is  evi- 
dence of  such  agreement  so  nking  the  division 
line  between  them. 

7.  Such  acquiescence  may  be  shown  by  the  ad- 
joining land-owners  having  actual  possession  and 
cultivating  to  such  line;  or,  if  it  run  through 
woods,  by  the  proprietor  who  established  such  di- 
vision line  with  the  knowledge  of  the  adjoining 
land  proprietor,  alwasw  clearing  up  to  this  line 
and,  with  liis  like  knowledge,  cutting  timber  and 
peeling  bark  up  to  this  division  without  the  other 
making  any  objection  to  such  claim  or  such  acts  of 
ownership,  though  he  was  present  when  such  acts 
were  being  done. 

8.  Such  acquiescence,  in  this  state,  for  a  period 
of  over  10  years  will  justify  a  jury  in  inferring 
that  such  parol  agreement  establishing  such  divis- 
ion line  existed ;  and  a  verdict  based  on  such  in- 
ference ought  not  to  be  set  aside  as  plainly  con- 
trary to  the  evidence. 

{Syllabus  by  the  Court) 

Error  to  circuit  court.  Mason  county;  F. 
A.  OuTHRiB,  Judge. 

This  is  an  action  of  ejectment,  brought 
August,  1884,  in  the  circuit  court  of  Mason. 
The  declaration  was  in  proper  form,  and  to 
it  the  defendant  pleaded  not  guilty,  on  which 
issue  was  joined.  There  was  no  controversy 
in  the  court  l)elow,  nor  is  there  in  this  court 
any  controversy  about  the  pleadings.  When 
the  case  whs  tried  first,  the  jury,  on  Febru- 
ary 10,  1886,  found,  "We,  the  jury,  find  the 
defendant  not  guilty,"  and  thereupon  the 
plaintiff,  Amos  Gwynn,  moved  the  court  to 
set  aside  the  verdict,  and  award  him  a  new 
trial,  because  the  same  is  contrary  to  the  law 
and  the  evidence,  which  motion  the  court 
sustained  on  condition  the  plaintiff  pay  unto 
the  defendant  his  costs  expended  in  the  trial 
of  the  cause  at  that  term  of  the  court;  and 
the  defendant  took  a  bill  of  exceptions  to  this 
action  of  the  court,  in  which  all  the  evidence 
before  the  jury,  and  all  the  proceedings  had 
in  the  trial  of  the  case,  are  set  out.  No  In- 
structions were  asked  by  either  party.  The 
whole  controversy  w:ia  as  to  the  proper  loca- 
tion of  the  division  line  separating  the  farms 
of  the  plaintiff  and  the  defendant.  The  evi- 
dence shows  that  one  D.  C.  Sayre  owned  a 
tract  of  land  of  7,000  acres  on  Little  Mill 
creek,  in  Mason  county.  On  August  8, 1856, 
be  gave  to  his  two  grandchildren,  Daniel  W. 
Vanmetre  and  Miriam  McCullougb,  the  w|fe 
of  Joshua  McCulloogh,  about  4U0  acres,  as 
he  supposed.,  of  this  land,  dividing  it  into  two 
nearly  equal  parts.  He  conveyed  one  of  these 
to  Daniel  W.  Vanmetre,  and  on  the  same  day 
be  conveyed  the  other  part  to  Joshua  McCul- 
lougb. Daniel  W.  Vanmetre  and  wife  con- 
veyed the  land  so  conveyed  to  him,  on  March 
S,  1880,  to  the  plaintiff,  Amos  Gwynn,  by  a 
deed  which  was  duly  admitted  t»  record. 
Joshua  S.  McGuUough  conveyed  the  land  so 
conveyed  to  him  to  Henry  J.  Sine  by  a  deed 
dated  December  12, 1866,  duly  recorded;  and 
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Heniy  J.  Sine  and  wife,  by  deed  duly  record- 
ed, conveypd  said  land  to  the  defendant, 
Levi  Schwartz.  The  whole  controvprsy  in 
this  case  is  in  reference  to  the  true  division 
Une  between  these  two  tracts  of  land. 

On  reading  these  two  deeds  one  is  struclc 
with  some  peculiarities  about  them.  Though 
they  were  both  deeds  of  gift,  yet  on  the  face 
of  the  deeds  they  appear  to  be  sales,  for  the 
consideration  named  in  each  of  them  is  $300 
cash,  and  both  of  them  contain  general  war- 
ranties of  title.  In  the  next  place,  while 
each  deed  states  that  the  land  conveyed  is 
"about  200  acres,"  yet  it  is  perfectly  obvi- 
ous, according  to  the  metes  and  bounds,  that 
the  land  conTeyed  to  Joshua  S.  McCullough, 
now  owned  by  the  defendant,  Schwartz,  con- 
tained 10  or  12  acres  more  than  the  land  con- 
veyed to  Yanmetre,  now  owned  by  the  plain- 
tiff. The  two  tracts  are  of  the  same  shape, 
(parallelogram,)  SIO  poles  long,  but  differing 
In  width,  one  being  106  poles  wide,  and  the 
other  100  poles  wide.  Again,  it  would  seem 
from  these  deeds  that  the  division  line  be- 
tween the  two  tracts — the  subject  of  dispute 
now — was  not  actually  run  when  these  were 
made.  The  deed  to  McCullough  gives  its 
length  as  810  poles,  while  the  deed  to  Van- 
metre  gives  its  length  as  800  poles.  In  fact, 
the  inference  to  be  drawn  from  the  reading 
of  these  deeds  is  that  very  few,  if  any,  of  the 
metes  and  bounds  of  these  two  parcels  of 
land  were  then  actually  run,  as  no  comers 
are  stated  to  have  been  made  or  marked. 
The  courses  of  the  tract  in  the  deed  to 
McCullough  are  as  follows:  "Beginning  at  the 
lower  corner  of  a  tract  sold  to  Miriam  Say  re,  in 
Little  Mill  creek  bottom,  and  running  with 
■d  line  west  three  hundred  and  ten  poles  to 
the  closing  line  of  the  7,000-acre  tract,  and 
with  said  line  north,  18  degrees  west,  one 
hundred  and  six  poles;  thence  east  three  hun- 
dred and  ten  poles  to  the  center  of  IJttle 
Mill  creek;  thence  ap  the  same  with  its  me- 
ftnders  to  the  beginning. "  While  the  courses 
of  the  Yanmetre  tract,  now  owned  by  the 
plaintiff,  are  thus  given  in  bis  deed:  "Be- 
ginning at  the  lower  corner  of  a  tract  sold 
Joshua  McCullough  in  Little  Mill  creek,  and 
running  with  said  McColIough's  line  west 
three  hundred  poles  to  the  closing  line  of  the 
7,000-acre  tract;  thence  with  said  line  north, 
18  degrees  west,  one  hundred  poles;  thence 
east  three  hundred  poles  to  the  middle  of  Lit- 
tle Mill  ereek;  thence  up  the  same  with  its 
meanders  to  the  beginning."  The  surveyor, 
in  bis  report  made  to  the  court  in  this  case, 
states  that  the  parties  to  this  suit — plaintiff 
and  defendant — point  out  to  him  a  birch  on 
Little  Mill  creek,  which  they  agreed  was  the 
lower  corner  of  the  tract  sold  to  Miriam  Say  re, 
in  "Little  Mill  creek  bottom,"  and  therefore 
the  beginning  corner  of  the  defendant's 
(Schwartz's)  tract  of  land.  The  surveyor 
then  ran  a  line  nearly  north — that  is,  N.  88 
deg.  40  min.  W. — along  what  was  said  by 
the  parties  to  this  suit  to  be  a  Une  of  the  Mir* 
T.98.B.no.2(>— as 


iam'Sftyre  tract  till  it  intersects  the  cIosIm 
line  of  the  7,000-acre  tract  of  Daniel  0. 
Sayre  at  a  hickory  marked  as  a  comer,  which 
it  was  agreed  by  the  parties  to  this  suit 
was  the  second  comer  of  the  defendant's 
(Schwartz's)  tract  of  land. 

If  there  had  been  no  parol  evidence  in  this 
case,  as  neither  of  the  deeds  giving  the  bound- 
aries of  the  tract  of  land  owned  by  the  defend- 
ant, Schwartz,  or  by  the  plaintiff,  Qwynn, 
give  any  marked  corners,  but  only  the  metes 
and  distances  of  each  tract,  all  that  could  be 
done  to  ascertain  the  boundaries  of  these 
tracts  of  land,  and  the  true  division  line  be- 
tween them,  would  have  been  to  run  out 
these  two  tracts  of  land  according  to  the 
courses  and  distances  contained  in  these 
deeds.  The  true  course  of  the  division  line 
between  these  tracts  would  then  have  been 
S.  88  deg.,  40  min.  £.,  so  as  to  be  parallel 
with  the  first  line  of  the  tract  conveyed  to 
McCullough,  for  though  this  line  was  said  in 
the  deed  to  run  west,  yet  it  did  not  run  quite 
west,  but  K.  88  deg.,  40  min.  W.,  and  it  is 
therefore  to  be  supposed  that  the  division 
line  betw^n  these  two  tracts,  stated  in  the 
deeds  to  run  east,  really  ran  S.  88  deg.,  40 
min.  E.,  or  parallel  with  the  first  line.  The 
division  line  described  in  one  of  these  deeds 
as  300  poles,  and  the  other  810,  would,  ac- 
cording to  both  deeds,  terminate  at  Little 
Mill  creek. 

The  plaintiff,  Amos  Gwynn,  insists  that 
the  division  line  between  the  tracts  of  the 
plaintiff  and  defendant  must  be  found  in  this 
manner,  by  running  out  the  courses  and  dis- 
tances of  the  deed  under  which  he  and  de- 
fendant claim.  This,  if  done,  would  show 
the  verdict  of  the  jury  in  favor  of  the  plain- 
tiff to  be  correct,  and  the  judgment  of  the 
court  below,  of  September  15, 1886,  would  be 
affirmed.  The  defendant,  however,  insists 
that  there  was  before  the  jury  an  abundance 
of  evidence  to  justify  the  verdict  of  the  jury, 
on  the  first  trial,  for  the  defendant,  and  that 
the  court  ought  then  to  have  entered  4ip  a 
judgment  for  the  defendant,  instead  of  grant- 
ing, on  the  motion  of  the  plaintiff,  a  new  trial, 
as  it  did  on  February  20,  1886.  All  the  evi- 
dence given  at  this  trial  is  certified  by  the 
court;  and,  in  deciding  whether  the  circuit 
court  erred  in  awarding  such  new  trial,  we 
are  bound  to  give  full  weight  to  the  defend- 
ant's evidence;  and,  when  the  evidence  in 
favor  of  the  plaintiff  conflicts  with  that  of 
the  defendant,  we  must  reject  the  plaintiff's 
evidence. 

'^  When  the  evidence  is  thus  viewed,  we 
may  regard  this  as  the  case  as  proven  by  the 
evidence  in  the  estimation  of  the  jury;  that 
D.  C.  Sayre,  before  he  executed  to  his  grand- 
children said  two  deeds  dated  August  8, 1856, 
under  which  the  plaintiff  and  defendant  re- 
spectively claim,  marked  as  a  corner  of  the 
division  line  l>etween  the  said  two  tracts  of 
land  a  hickory  on  the  closing  line  of  the  7,000- 
acre  tract,  and  that  the  hickory  is  on  the  di- 
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Tision  line  between  these  two  tracts  o(  land 
as  it  is  claimed  by  the  defendant;  that  D.  G. 
8ajn,  before  be  made  these  two  deeds  of 
AaguBt  8. 1856,  also  marked  trees  on  each 
side  of  a  road,  where  it  crossed  this  division 
line  between  these  two  tracts;  that  these 
trees  were  marked  there  as  a  corner  and  as 
line  trees  on  this  division  line  between  these 
two  tracts  as  afterwards  deeded  by  Sayre, 
when  a  survey  of  this  7,000-acre  tract  was 
b^ng  made.  When  the  distance  was  run, 
showing  the  width  of  the  tract  according  to 
the  deeds  he  intended  making,  he  made  the 
surveyor  stop,  set  liis  compass  on  this  divis- 
ion line  as  he  intended  itshould  be,  and  mark 
these  trees  as  upon  it.  These  trees  are  on 
the  division  line  of  these  tracts  as  claimed  by 
the  defendant.  That  D.  W.  Vanmetre,  un- 
der whom  the  plaintiff  claims,  went  with  a 
certain  person  to  look  at  this  land  which 
had  been  deeded  to  him  by  D.  C.  Sayre,  Rol- 
lins having  an  idea  of  purchasing  it;  that  one 
Shirley  pointed  out  to  them  one  of  these 
markeid  trees  on  this  road  as  the  division  line 
between  the  tracts  of  the  plaintiff  and  de- 
fendant, and  from  this  tree  they  had  traced 
this  diyision  line  its  whole  length  by  well- 
marked  trees.  The  line  thus  recognized  by 
the  vendor  of  the  plaintiff  as  the  division  line 
is  the  line  now  claimed  by  the  defendant  as 
the  true  division  line.  It  had  been  run  and 
marked  by  a  surveyor  named  Rollins,  and 
he  was  employed  by  A.  B.  Sayre,  who  was  a 
son  of  D.  C.  Sayre,  under  whose  two  deeds  of 
August  8, 1856,  both  the  plaintiff  and  defend- 
ant in  this  suit  claim.  That  in  running  this 
division  line  he  was  guided  by  a  plat  fur- 
nished l^  D.  C.  Sayre,  who  was  a  surveyor; 
and  these  trees  which  I  have  spoken  of  are 
marked  by  him  as  on  the  intended  division 
between  these  two  tracts,  which  he  had 
marked  before  he  made  these  deeds  of  August 
8,  1856,  were  noted  in  this  plat  as  on  this  di- 
vision line;  and  this  surveyor,  Rollins,  so 
ran  this  division  line  as  to  make  these  trees  lie 
upon  It,  though,  in  so  doing,  the  line  was  not 
straight.  This  division  line  as  so  run  by 
Rollins  is  still  found  distinctly  marked.  It 
is  far  from  being  a  straight  line.  There  are 
now  found  still  standing  and  well  marked  no 
less  than  88  trees  along  this  division  line  so 
run  and  marked  by  Rollins  in  1870.  The 
line  as  shown  by  these  marked  trees  is  so 
crooked  that  it  would  be  diSBcult  to  suppose 
that  it  was  ever  run  by  a  surveyor  for 
a  straight  line.  Home  of  these  trees  are  north 
of  where  they  should  be,  if  the  line  was 
straight,  and  others  are  south.  They  are  dis- 
tant from  the  straight  line  from  4  links  to  as 
mnch  as  90  links.  The  defendant  always 
daimed  this  line,  as  run  and  mai-ked  by  Rol- 
lins in  1870,  as  the  division  line  between  him 
and  the  tract  owned  by  the  plaintiff.  He 
and  those  under  whom  be  claimed  always  cut 
wood  and  lumber  up  to  this  line.  Yanmetre, 
the  plaintiff's  vendor,  knew  of  this  line.  He 
nade  no  objection  to  his  so  doing.  VaiK 
metre  was  frequently  there  when  the  defend- 


ant's vendor  was  cnttifig  timber  and  haul- 
ing tan-bark  up  to  these  trees  as  marked  by 
Rollins  as  on  this  division  line  between  them. 
Vanmetre  knew  that  those  under  whom  the 
defendant  claimed  held  that  tliis  line  as  run 
by  Koliins  was  the  division  line,  for  they  had 
warned  Vanmetre  not  to  out  beyond  th  s 
line;  and  they  had  cut  up  to  it  without  any 
objection.  Tlie  land  lying  between  this 
crooked  division  line  run  by  Rollins  in  1870 
and  the  line  run  by  courses  and  distances  in 
the  two  deeds  from  D.  C.  Sayre  of  August  8, 
1856,  under  wtiich  the  plaintiff  and  defend- 
ant claim,  is  the  land  in  controversy  in  tliis 
suit.  It  contains  20  acres,  and  is  in  woods; 
while  tlie  defendant,  and  those  under  whom 
he  claims,  by  cutting  timber  and  peeling  bark 
up  to  this  Rollins  line,  ever  since  it  was  run, 
up  to  the  institution  of  this  suit,  was  getting 
the  use  of  tliis  land  in  controversy;  and  yet  the 
defendant  and  those  under  whom  he  claims 
never  did  have  actual  possession  of  the  land 
in  controversy  for  a  longer  period  than  eij^t 
years.  If  the  views  of  the  plaintiff  are  fol- 
lowed, his  tract  would  contain  272^  acres  in- 
stead of  about  200  acres,  as  called  fur  by  his 
deed ;  but,  if  tlie  views  of  the  dofendant  are 
followed,  and  this  Rollins  line  is  held  to  be 
the  division  line,  the  tract  of  the  plaintiff 
will  contain  250  acres,  and  the  tract  of  the 
defendant  229|  acres. 

/.  B.  Afenager  and  8imp»on  <£  Uotoard, 
for  plaintiff  in  error.  Qtmn  ift  Qibbona,  for 
defendant  in  error. 

Gbeem,  J.,  {afttr  ttating  the  faoU  tu 
above.)  The  only  question  in  this  case  la 
whether  the  court  below,  in  its  judgment 
rendered  on  February  20,  1886,  erred  in  set- 
ting aside  the. verdict  of  the  jury  in  favor  of 
the  defendant,  as  contrary  to  the  law  and  tho 
evidence,  and  awarding  a  new  triaL  A  writ 
of  error  may  be  granted  to  such  judgment, 
without  reference  to  the  final  judgment  in 
the  case,  and  even  without  waiting  for  Uta 
new  trial  to  be  had.  See  Code  W.  Va.  1887. 
c.  135,  §  1,  par.  9.  pp.  828,  829.  A  bill  of 
exception  was  taken  by  Uie  defendant  to 
this  action  of  the  court,  and  in  it  the  court 
certified  all  the  evidence  which  was  before 
the  jury  in  this  trial.  The  only  question  In 
controversy  before  the  jury  was  the  true  loca- 
tion of  the  division  line  twtween  a  tract  of 
land  owned  by  the  plaintiff  and  a  tract  owned 
by  the  defendant,  the  plaintiff  complaining 
that  the  defendant  had  encroached  on  his 
tract  of  land  by  taking  possession  of  about  20 
acres  of  land,  which  he  insisted,  if  the  divis- 
ion line  between  them  was  correctly  located, 
was  a  part  of  the  plaintiff 's  tract.  The  ques- 
tion in  controversy  was  therefore  much  more 
a  question  of  fact  than  of  law.  It  has  al- 
ways been  regarded  in  Virginia,  and  in  this 
state,  as  a  delicate  matter  for  a  court  to  in- 
terfere with, — the  verdict  of  ttie  jury  on  a 
question  of  fact.  The  Jury  is  the  judge  of 
the  weight  and  credit  to  be  attached  to  the 
evidence;  and  it  is  only  in  rases  of  manifest 
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abuse,  or  plain  departnre  from  right  and  jus- 
tice, that  the  court  can  interfere  with  the 
finding  of  a' jury  in  such  matters  hy  granting 
a  new  trial.  See  Rosa  v.  Gill,  1  Wash.  (Ya. ) 
88;  McDowell's  Ex'r  v.  Crawford.  11  Grat. 
877;  State  v.  Hurst.  11  W.  Va.  75;  State 
▼.  Th<»npaon,  21  W.  Va.  756;  Black  v. 
Thomas.  Id.  712;  Blosser  t.  Harshbarger, 
21  Grat.  216;  Gravson's  Case,  6  Grat.  712; 
Bhefr  T.  City  of  Huntington,  16  W.  Va.  807. 
These  cases  show  that  the  verdict  of  the 
jory  ought  not  to  be  interfered  with,  and  a 
new  trial  awarded,  when  the  evidence  is 
oontradictoiy,  and  when  most  favorably  con- 
sidered in  support  of  the  verdict  of  the  jury 
it  does  not  still  appear  that  the  verdict  was 
plainly  not  warranted  by  the  facts  proven.  I 
have  stated,  however,  the  facts  in  this  case, 
as  shown  by  the  record.  Does  it  plainly  n\i- 
pear  from  these  facts  proven  that  the  verdict  of 
the  jury  in  favor  of  the  defendant  was  un- 
warranted by  these  facts?  The  jury  in  finding 
a  verdict  for  the  defendant  must  have  re- 
garded it  as  a  fair  inference  from  the  tiicts 
proven  that  the  line  run  and  marked  by  Rol- 
lins in  1870  was  the  division  line  between 
the  tracts  of  the  plaintiff  and  the  defendant. 
It  this  were  an  inference  which  can  l>e 
'drawn  from  the  facts  proven,  then  the  verdict 
of  the  jury  could  not  be  properly  set  aside  by 
this  court.  The  counsel  for  the  plaintiff 
claims  that  it  is  clear  that  this  Rollins  line, 
run  and  marked  as  the  division  line  iMtween 
these  two  tracts,  could  not  have  been  the  true 
division  line  between  thesfl  two  tracts  of  the 
plaintiff  and  defendant,  because  the  true  di- 
vision line  according  to  the  deeds  was  a  line 
running  east  and  west,  and  parallel  with  this 
base  line,  bot  this  line  run  by  Rollins  in  1870 
varied  from  a  parallel  with  this  base  line  by 
2  deg..  15  min.,  which  in  the  length  of  this 
division  line  would  make  a  variation  of  14 
poles.  Then,  again,  this  division  line  as  run 
by  Rollins  would  make  the  width  of  the  de- 
fendant's tract  109  poles  instead  of  106  poles,  as 
called  for  by  the  deeds.  The  land  containeJ  in 
the  defendant's  tract,  if  this  Rollins  division 
line  be  regarded  as  the  division  line,  would  be 
250  acres  instead  of  about  200  called  for  in 
the  deeds,  and  lost  by  this  Rollins  line,  which, 
though  well  marked,  is  far  from  a  straight 
line,  as  called  for  by  the  deeds;  on  the  con- 
trary, some  of  the  marked  trees  along  this 
B(dlins  line  are  nearly  20  yards  from  where 
they  would  be  if  the  line  had  been  run 
fltiaight;  and,  lastly,  this  Rollins  divi&ion 
line  was  not  run  by  Daniel  C.  Sayre  when,  on 
August  8,  1856,  he  conveyed  to  his  grand- 
children (under  whom  the  parties  to  this  suit 
elaim)  these  two  tracts  of  land,  but  some  14 
years  after  these  two  deeds  were  made,  and 
It  was  ttien  a  line  run  at  the  instance  of  a 
party  nnder  whom  defendant  claims.  This 
is  true,  but  it  was  proven  that  before  these 
two  deeds  ncder  wliich  the  plaintiff  and  de- 
fendant respectively  claim,  made  August  8. 
1866,  the  common  grantor.  Daniel  0.  Sayre, 
Iiad  actually  mark^  several  trees  on  this  di- 
vision  line,  as  afterwards  run  by  Rollins,  as 


trees  which  should  be  on  the  division  line  be- 
tween the  two  tracts  lie  was  going  to  convey 
to  his  grandchildren;  and,  when  Rollins  years 
afterwards  ran  this  division  line,  he  was 
guided  in  running  it  by  a  plat  of  these  two 
tracts  famished  by  Daniel  C.  Sayre.  tlie  com- 
mon grantor  of  each  of  them  originally,  and 
on  wbicli  plat  tliese  trees  were  marked  along 
the  division  line  between  the  two  tracts;  and, 
this  being  the  case,  the  jury  might  liave  re- 
garded the  division  line  as  in  part  run  prior 
to  the  making  of  the  two  deeds  by  Daniel  C. 
Sayre  in  1856,  and  not  altogether  by  Rollins 
in  1870  for  the  first  time. 

We  will  now  consider  the  objections  which 
are  urged  by  the  plaintiff's  counsel  against 
this  line  as  run  by  Rollins  being  regarded  as 
the  division  line  between  the  tracts  of  the 
plaintiff  and  of  the  defendant;  and  first  as 
to  the  departure  of  this  line  in  course  and 
distance  from  the  division  line  as  calletl  for 
by  the  deeds.  The  variation  in  course  is  2 
deg..  15  min.,  and  th^  Rollins  line  exceeds 
in  length  the  division  called  fur  in  the  deeds 
not  less  than  5S  poles.  But  in  the  descrip- 
tion of  lands,  or  question  of  boundaries,  the 
rule  is  settled  in  Virginia,  and  in  this  state, 
that  natural  lines  and  reputed  l>oiindaries 
will  control  mere  courses,  and  mere  courses 
and  distances,  or  mistaken  description  in  sur- 
veys and  conveyances.  See  Dugan  v.  Seek- 
right,  4  Hen.  &  M.  125;  Coles  v.  Wooding,  2 
Pat.  &  H.  189;  Baker  v.  Seekright,  1  Hen. 
AM.  177;  8ndthv.DaviB,4Grat.50;  Adams 
V.  Alkire,  20  W  Va.  486.  See,  also.  Cherry  v. 
Slade's  Adm'r.  8  Murph.  82.  If,  then,  this 
Rollins  di  vision  be  proven  to  be  the  marked  di« 
vision  line  l>etween  tlie  tracts  of  the  plaintiff 
and  defendant,  it  must  be  held  to  be  the  trus 
line  though  it  thus  differs  in  its  courses  and 
distances  from  the  division  line  as  Ciilled  for 
in  the  deeds.  It  is  a  crooked  liiie,  portions 
of  it  being  nearly  20  yards  from  where  it 
would  be  if  it  were  a  straight  line  between 
its  extremities.  See  Cowan  v.  Fauntleroy, 
2  Bibb,  261.  We  have  less  difficulty  in  disre- 
garding to  a  considerable  extent  tlie  courses 
and  distances  of  this  division  line  as  named 
in  the  deed,  because  it  is  apparent  that,  as 
stated  in  the  deed,  the  distance  as  weU  as  the 
course  was  to  a  considerable  extent  a  sur- 
mise, and  cannot  be  relied  upon.  Thus  in 
the  deed  from  Daniel  C.  Sayre  to  Daniel  Van- 
metre,  dated  August  8,  1856,  tlie  length  of 
this  division  line  is  sttted  to  be  800  poles; 
but,  in  a  deed  of  the  same  date  from  Daniel 
C.  Sayre  to  Joshua  McCuUough,  under  which 
the  defendant  claims,  this  division,  by  all  the 
deeds,  is  the  middle  of  Little  Mill  creek,  and 
the  other  terminus  is  the  closing  line  of  the 
7,000-acre  tract.  Now  the  survey  made  in 
this  case  under  the  order  of  the  court  sliows 
that  the  shortest  line  which  could  be  run  be- 
tween these  two  termini  would  exceed  350 
poles  in  length,  or  exceed  the  distance  called 
for  in  the  deeds  from  40  to  50  poles;  nor  can 
the  course  of  this  division  line  as  called  for 
in  the  deeds  be  regarded  as  correct,  for  it  is 
called  an  east  and  west  line  in  all  these  deeds. 
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and  }'et  tliey  speak  of  it  as  parallel  to  the  di- 
vision line  between  this  tnict  of  the  defend- 
ant and  another  tract  of  McCulIough.  Its 
true  location  was  admitted  by  both  the  plain- 
tiff and  defendant  in  tliis  salt;  but,  Instead 
xst  being  an  east  and  west  line  as  called  for 
in  the  deeds,  it  varied  1  deg.,  19  min.,  its 
real  course  being  N.  88  deg.,  40  min.  W. 
The  fact  that,  If  this  Bolllns  division  line  is 
adopted,  it  would  malse  the  defendant's  tract 
«onUdn  250  acres,  and  the  plaiutilf's  tract 
only  239^  acres,  while  the  deeds  call  for  each 
4>f  them  as  containing  200  acres  more  or  less, 
is  entitled  to  very. little  consideration  in  de- 
termining the  location  of  this  division  line, 
for  the  general  rule  is  that  a  statement  of  the 
quantity  of  land  supposed  to  be  conveyed, 
when  inserted  by  way  of  description  only, 
must  yield  to  description  by  metes  and  marked 
boundaries.  See  Bradford  v.  Hill,  1  Hayw. 
(N.  C.)  22,  and  note;  Drew  v.  Swift,  46  N. 
Y.  204;  Powell  v.  Clark,  5  Mass.  355. 

In  the  case  before  us  this  variation  in  the 
■quantity  of  the  land  from  that  called  for  in 
the  deeds  is  entitled  to  much  less  conBldera- 
tion  than  it  would  ordinarily  be  entitled  .to  in 
fixing  the  division  line  between  the  two 
tracts,  for,  though  both  of  these  tracts  of  the 
pldintiil  and  of  the  defendant  are  said  in  the 
deeds  to  contain  aboat  200  acres,  yet  it  is  ob- 
vious from  the  face  of  the  deeds  tliat  the 
tract  of  the  defendant  was  the  larger  of  the 
two,  for  it  is  of  the  same  shape  with  that  of 
the  plaintiff, — oblique  parallelograms,  of  the 
same  length  east  and  west, — while  the  de- 
fendant's tract  was  in  width  north  and  south 
106  poles,  while  the  plaintiff's  tract  was  only 
100  poles  wide;  and,  as  the  two  tracts  con- 
tained together  479^  acres  instead  of  400 
acres,  as  called  for  by  the  deeds,  we  would 
naturally  expect  the  defendant's  tract  to  ex- 
ceed 200  acres  considerably.  If  the  boundary 
between  the  two  tracts  was  fixed  as  claimed 
by  the  plaintiff,  the  defendant's  tract  would 
contain  only  207^  acres,  while  the  plaintiff's 
would  contain  272  acres,  a  result  obviously 
much  more  in  conflict  with  the  face  of  the 
deeds  than  is  caused  by  taking  the  Rollins 
line  as  the  division  line  between  the  tracts. 
It  only  remains  to  inquire  whether  there  was, 
before  the  jury,  evidence  from  which  they 
could  draw  the  inference  that  the  line  as  run 
by  BoUins  was  the  true  division  line  between 
the  two  tracts.  These  two  tracts,  one 
claimed  by  the  plaintiff,  and  the  other  by  the 
defendant,  bad  their  origin  in  two  deeds 
made  by  Daniel  C.  Sayre  to  his  grandchildren 
on  August  8, 1856.  The  plaintiff  claims  un- 
der one  of  these  grantees,  D.  W.  Vanmetre, 
and  tbe  defendant  under  the  other,  Joshua 
McCnllough.  There  is  evidence  from  which 
the  Jury  might  conclude  that  one  of  the 
termini  of  this  division  was  fixed  by  Daniel 
C.  Sayre,  and  a  tree  marked  as  such,  before 
be  made  these  deeds,  and  also  two  trees 
where  this  division  line  crossed  a  certain 
road  were  also  marked  as  trees  on  this  divis- 
V>n  line  before  Daniel  C.  Sayre  made  these 
Jeeds.    Bat  this  division  line  was  not  act- 


ually run,  and  marked  as  such,  before  ot 
when  these  deeds  of  August  8,  1856.  were 
made,  further  than  the  marking  of  these 
three  trees  on  them.  Some  14  years  after 
these  deeds  were  made,  at  the  instance  of  on« 
under  whom  tbe  defendant  claims,  BolUns,  a 
surveyor,  ran  and  marked  this  division  line. 
In  so  doing  be  was  guided  by  a  plat  of  these 
tracts  of  land  purchased  by  Daniel  0.  Sayre. 
the  common  grantor  of  them,  who  was  a  sur- 
veyor, and  who  bad  on  this  plat  marked  those 
which,  before  lie  made  said  deeds,  he  had 
marked  as  on  this  division  line.  The  sur- 
veyor, Rollins,  so  ran  the  division  line  as  to 
make  all  these  marked  trees  upon  the  division 
line.  In  so  doing  he  departed  considerably 
from  the  courses  and  distances  named  in  tbe 
deeds.  He  marked  40  or  50  trees  upon  the 
division  line  thus  run,  most  of  which  are 
still  stimding.  Those  under  whom  the  de- 
fendant claims,  and  the  defendant,  have  ever 
since,  for  a  period  not  less  than  14  years  be- 
fore the  institution  of  this  suit,  claimed  this 
as  the  division  line  between  tliese  tracts,  and 
this  claim  is  set  up  by  the  defendant,  and 
those  under  whom  he  claims.  The  defend- 
ant's claim  was  shown  by  his  cutting  timber 
and  stripping  bark  off  of  trees  up  to  this  di- 
vision line  as  run  by  Rollins,  the  person 
owning  the  other  tract  being  frequently  pres- 
ent when  this  was  being  done,  and  making 
no  objections  thereto,  tlioiigh  he  well  knew 
tbe  location  of  this  division  line  as  claimed 
by  those  under  whom  the  defendant  claimed. 
It  had  been  {)ointed  out  to  him,  and  he  had 
been  warned  not  to  cut  timber  beyond  this 
division  line  as  run  by  Rollins;  aud  on  one 
occasion  the  party  under  whom  tbe  plaintiff 
claims  went  over  tbe  Rollins  division  line, 
and  pointed  it  out  to  a  person,  who  was 
thi  nki  ng  of  purchasing  his  land,  as  the  bound- 
ary of  it;  and,  some  seven  years  after  this 
line  was  run  by  Rollins,  the  defendant  moved 
on  his  tract  of  land,  and  cleared  a  part  of  it 
up  to  this  Rollins  line,  and  the  plaintiff  and 
those  under  whom  be  claimed  made  no  ob- 
jection to  his  clearing  up  to  this  Rollins  divis- 
ion line,  or  to  his  cutting  timber  up  to  it ;  that, 
before  the  plaintiff  purchased  bis  tract  of 
land  of  Vanmetre.  he  was  shown  one  of  the 
marked  trees  on  this  Rollins  division  line, 
and  he  was  told  that  it  was  on  tlie  division 
line  between  the  two  tracts;  and  that,  ever 
since  the  plaintiff  bought  in  1880  of  Van- 
metre  this  tract,  the  defendant  had  claimed 
this  Rollins  line  as  the  division  line  between 
the  tracts,  and  bad  continued  to  cut  timber 
off  of  it,  and  to  grub  up  to  it,  without  objec- 
tion on  the  part  of  the  defendant  Can  we, 
on  this  character  of  evidence,  say  that  the 
jury,  inferring  from  it,  and  deciding,  as  they 
did  at  the  first  trial,  that  this  Rollins  line 
was  tbe  division  line  between  the  tracts  of 
the  plaintiff  and  the  defendant,  so  plainly 
erred  that  the  court  ought  to  have  set  aside 
their  verdict,  and  awarded  a  new  trial,  as  it 
did?  It  seems  to  me  that  the  inference  to  be 
drawn  from  such  evidence  was  an  inference 
of  fact,  and  not  a  conclusion  of  law.  It  was. 
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therefore,  peculiarly  the  duty  of  the  jury  to 
draw  the  inference,  and  not  that  of  the  court; 
and  the  inference  drawn  by  the  jury  was 
not  so  clearly  erroneoas  as  to  justify  the 
court  in  intertering  with  this  verdict. 

Whatever  doubt  may  exist  as  to  whether 
this  Rollins  division  was  originally  the  divis- 
ion line  between  these  two  tracts,  as  estab- 
lished by  Daniel  C.  Sayre  in  1856,  when  be 
formed  and  conveyed  these  two  tracts,  we 
think  the  evidence  justifies  the  conclusion 
that,  not  less  than  14  years  before  the  institu- 
tion of  this  suit,  this  Rollins  division  line 
was  run  by  a  surveyor  at  the  instance  of  one 
under  whom  the  defendant  claims ;  that  Van- 
metre,  under  whom  the  plaintiff  claims, 
knew  that  this  division  line  had  been  so  run; 
and,  though  he  had  notliing  to  do  with  the 
running  of  the  line,  he  was  cognizant  of  its 
having  been  so  run,  and  that  the  defendant, 
and  those  under  whom  he  claimed,  regarded 
it  as  establishing  the  boundary  between  the 
two  tnicts,  and  the  said  Vanmetre  and  the 
plaintiff  acquiesced  in  this  Rollins  line,  as 
the  established  division  line  between  the  two 
tracts,  for  some  14  years  before  the  institu- 
tion of  this  suit,  permitting  the  defendant, 
and  those  under  whom  he  claimed,  to  clear 
up  to  this  line  in'  places,  and,  in  other  places, 
to  cut  timber  up  to  the  line,  without  objec- 
tion. 

It  may  be  regarded  as  settled  that  a  dis- 
pnted  boundary  between  two  adjoining  pro- 
prietors may  be  settled  by  parol  agreement 
when  the  agreement  is  accompanied  by  pos- 
«es8ion  according  thereto.  See  Jackson  v.  Dys- 
Ilng,  2  Gaines,  198;  Kip  v.  Norton,  12  Wend. 
127;  Terry  v.  Chandler,  16  N.  Y.  854;  Vos- 
burgh  V.  Teator,  32  N.  Y.  568;  Smith  T. 
Hamilton,  20 Mich.  433;  McNamara  v.  Seaton, 
82  HI.  498-500.  Such  parol  agreement  is  not 
regarded  as  passing  any  real  estate  from  one 
proprietor  to  the  other,  but  as  simply  ascer- 
taining theline  to  which  their  respective  deeds 
extended;  and  hence  it  would  follow  that  long 
acquiescence  by  one  of  adjoining  proprietors 
in  a  boundary  as  established  by  the  other  is  evi- 
dence of  an  agreement  that  such  is  the  bound- 
ary. Kip  V.  Norton,  12  Wend.  127.  What  is 
meant  by  long  acquiescence  in  this  proposi- 
tion is  not  deSnitely  settled  by  the  decisions. 
Thus  in  Sneed  v.  Osborn,  25  Cal.  626,  Judge 
Rhodes,  delivering  the  opinion  of  the  court, 
says:  "The  authorities  are  abundant  to  the 
point  that,  when  the  owners  of  adjoining 
lands  have  acquiesced  for  a  considerable  time 
in  the  location  of  a  division  line  between 
their  lands,  although  it  may  not  be  the  true 
line  according  to  the  calls  of  ^heir  deeds, 
they  are  thereafter  precluded  from  saying  it 
is  not  the  true  line.  The  better  opinion  is 
that  the  considerable  time  mentioned  in  the 
cases  must,  at  least,  equal  the  length  of  time 
prescribed  by  the  statute  of  limitations  to 
bar  a  right  of  entry."  See  Jackson  v.  Og- 
den,  7  Johns.  288;  Jackson  v.  Freer,  17 
Johns.  29;  McCormick  v.  Barnum,  10  Wend. 
104;  Dibble  v.  Rogers,  13  Wend.  536;  Adams 
T.  BockweU,  16  Wend.  285;  Van  Wyck  v. 


Wright,  18  Wend.  157;  Boyd's  Lessee  v. 
Graves,  4  Wheat.  513.  But,  in  Kellogg  v. 
Smith,  7  Cusli.  375,  the  court  admits  the  dif- 
ficulty of  reducing  the  cases  to  system  and 
consistency,  and  limited  itself  to  deciding  that 
long  acquiescence  may  give  validity  to  such 
transactions,  even  if  they  do  not  possess  it  in 
the  first  instance.  Fletcher,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says,  (page 
379:)  "It  seems  to  be  settled  by  a  course  of 
decisions  of  the  supreme  court  of  N^ew  York 
that,  where  the  owners  of  adjoining  lots  of 
land  settle  and  establish  a  divirion  line  be- 
tween them  by  express  parol  agreement,  and 
their  agreement  is  immediately  executed,  and 
is  accompanied  and  followed  by  actual  pos- 
session according  to  such  line,  the  agreement 
is  binding  and  conclusive,  and  such  division 
line  shall  not  be  disturbed,  though  it  may 
afterwards  appear  that  it  is  not  the  true  line 
according  to  the  paper  title;  so,  when  no  ex- 
press agreement  is  shown,  long  acquiescence 
by  one  proprietor  in  the  line  assumed  by  the 
other  is  evidence  from  which  such  agreement 
may  be  inferred.  Jackson  t.  Bowen,  1 
Cainea,  858-862;  Jackson  ▼.  Dysling,  2 
Caines,  198,  201;  .Jackson  T.  Vedder,  3 
Johns.  8, 12;  Jackson  v.  Dieflendorf,  Id.  269; 
Jackson  v.  Ogden.  7  Johns.  238-242;  Jack- 
son V.  Douglas,  8  Johns.  286;  Jackson  ▼. 
Gardner,  Id.  808;  Jackson  v.  Smith.  9 
Johns.  100;  Jackson  v.  McCall,  10  Johns. 
377,  380;  Jackson  v.  Van  Corlaer,  11  Johns. 
123;  Jackson  v.  Freer,  17  Johns.  29;  Rock- 
well V.  Adams,  7  Cow.  761,  6  Wend.  467; 
McCormick  v.  Barnum,  10  Wend.  104;  Dib- 
ble V.  Rogers,  13  Wend.  586.  In  most  of 
these  cases  there  had  been  a  possession  of 
more  than  20  years  according  to  the  line,  but 
in  several  of  them  the  possession  had  been 
for  a  less  time  than  20  years,  there  being  no 
sufficient  adverse  ()ossession  to  make  a  title, 
the  decision  depending  on  the  force  of  the 
parol  agreement,  and  the  occupancy  accord- 
ing to  such  agreement.  No  particular  time 
appears  to  have  been  settled  as  necessary, 
during  which  such  occupancy  should  have 
continued,  and  the  length  of  the  time  of  the 
occupancy  was  different  in  the  different  cases. 
The  decisions  in  the  cases  referred  to 
above  were  not  overruled  by  the  court  of  er- 
rors in  Adams  v.  Rockwell,  16  Wend.  286." 
Since  this  decision,  rendered  in  1851,  the  de- 
cisions have  not  reached  any  clear  or  distinct 
conclusion  with  reference  to  the  controverted 
point  as  to  the  length  of  time  which  must 
elapse  l)efore  an  agreement  fixing  a  division 
line  can  be  Inferred  from  an  acquiescence 
therein.  Tbns,  in  McKamara  v.  Seaton,  82 
111.  500,  (decided  by  the  supreme  court  of 
Illinois  in  1876,)  the  court  say:  "It  has  beau 
held,  and  the  rule  may  be  regarded  as  well 
settled,  not  only  here,  but  in  other  states, 
that  where  adjoining  land-owners  agree  upon 
a  boundary  line,  and  enter  into  possession, 
and  improve  the  land,  according  to  the  line 
thus  agreed  upon,  the  parties  will  be  pre- 
cluded from  afterwards  disputing  that  the 
line  then  agreed  upon  is  the  true  one,  even 
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where  the  statute  of  limitations  has  not  run. 
Crowell  T.  Maugbs,  2  Gilman,  419;  Bauer  v. 
Oottmanbausen,  65  111.  499;  Yates  v.  Sbaw, 
24  111.  867."  But,  as  not  aooording  with 
these  views,  see  Carleton  t.  Redington,  1 
Foat.  N.  H.  291 ;  Tolman  v.  Sparbawk,  5  Mete. 
469;  Brewer t.  Bailroad  Corp.,  Id.  478.  Nor 
do  the  decisions  indicate  in  what  way  acqui- 
escence by  one  adjoining  proprietor  in  a 
division  line  fixed  by  another  adjoining 
proprietor  is  to  be  proven.  It  is  clear  that 
(me  mode  of  proving  this  acquiescence  is  by 
the  actual  occupation  and  caltivation  up  to 
such  line  so  fixed,  without  objection  by  the 
other  adjoining  proprietor.  But  this  is  not 
the  only  mode  in  which  this  acquiescence 
can  be  shown.  If  it  was,  all  these  decisions, 
in  which  it  has  been  held  that  the  acqui- 
escence, to  avail  a  party,  must  be  for  a  period 
at  least  as  long  as  that  which  bars  a  right  of 
entry,  would  be  idle,  for,  if  this  were  so,  the 
party  cultivating  up  to  the  division  line  so 
fixed  would  acquire  this  land  up  to  such  a 
division  line,  being  presumed  to  t>e  made  by 
the  parties  by  adversary  possession.  This 
acquiescence  In  a  division  which  has  been 
fixed  and  marked  can  be  proven  by  any  evi- 
dence that  would  satisfy  a  person  that,  in 
point  of  fact,  such  division  had  been  ac- 
cepted by  both  of  the  adjoining  land-owners 
as  the  division  line  between  them;  for  in- 
stance, if  such  division  line  run  through  a 
wood,  by  one  party  cutting  timber  up  to  such 
division  line  habitually  with  the  knowledge 
of  the  other,  who,  knowing  that  he  claims 
this  marked  line  as  a  division  line,  still 
makes  no  objection  to  such  cutting.  Apply- 
ing this  law  to  the  facts  in  the  case,  the  jury, 
from  the  evidence,  had  a  right  to  infer  that 
the  defendant  and  those  under  whom  be 
daimed  had,  from  the  time  that  Bollins  run 
the  division  line  between  the  tract  of  the  de- 
fendant and  plaintiff,  which  was  not  later 
than  1870,  up  to  the  institution  of  this  suit, 
claimed  this  Bollins  line  as  the  true  di- 
vision line,  and  that  he  had  shown  by  cut- 
ting timber  and  peeling  bark  up  to  this  Bol- 
Uin  line  for  some  seven  years,  and  then  by 
dearlng  the  land  up  to  this  Rollins  line  along 
8  part  of  it,  and  continuing  to  cut  timber  up 
to  this  line  along  the  residue  of  this  tract, 
the  plaintiff  and  Yanmetre,  under  whom  he 
claimed,  acquiesced  in  this  Bollins  line  as 
the  true  division  line  between  the  two  tracts; 
for,  knowing  that  the  defendant,  and  tbose 
under  whom  he  claimed  title,  claimed  this 
land  up  to  the  Rollins  line,  and  cut  timber 
up  to  this  line  for  some  14  years,  and  culti- 
vated, for  some  7  or  8  years,  portions  of  the 
land  up  to  the  Bollins  line,  yet  neither  Yan- 
metre, under  whom  the  plaintUI  claimed,  nor 
the-  plaintiff  himself,  objected  to  this  occu- 
pancy and  use  of  the  land  in  controversy, 
and  thus  treated  this  Bollins  line  as  the  true 
division  line  between  the  tracts;  but,  on 
the  contrary,  said  Yannaetrehad  been  over 
the  whole  of  this  Bollins  line,  and  pointed  it 
•ut  to  a  person  to  whom  he  wishwl  to  sell, 
u  the  tru«  division  line  between  the  two 


tracts.  In  this  state  10  years  by  the  statute 
l)ars  a  right  of  entry  on  land;  so  the  jury, 
from  the  evidence,  might  well  have  found 
in  this  case  that  the  acquiescence  of  the  plain- 
tifFand  Yanmetre,  under  whom  he  claimed,  in 
this  Rollins  line  as  the  division  line  contin- 
ued for  14  years  before  the  institution  of  this 
suit,  or,  at  least,  for  more  than  10  years,  and 
therefore,  by  all  the  decisions,  this  acqui- 
escence in  this  Bollins  line  as  the  division 
line  between  the  two  tracts  bad  been  suffi- 
ciently long  to  justify  the  conclusion  that  it 
had  tieen  agreed  upon  by  the  parties  as  the 
true  division  line  between  them.  The  jury, 
therefore,  did  not  plainly  err  in  the  first  trial 
in  regarding  this  Rollins  line  as  the  division 
line  between  the  tracts  of  the  plaintiff  and 
defendant,  and  in  finding  a  verdict  for  the 
defendant 

The  court  below,  therefore,  erred  in  its 
judgment  rendered  February  20, 1886,  in  set- 
ting aside  this  verdict,  and  awarding  him  a 
new  trial.  It  sliould  liave  overruled  the  mo- 
tion of  the  plaintiff  to  set  aside  this  verdict 
and  award  him  a  new  trial,  and  have  entered 
up  a  judgment  in  favor  of  the  defendant, 
in  accordance  with  the  verdict.  Of  course  it 
follows  that  the  judgment  of  the  court  lieiow 
in  favor  of  the  plaintiff,  rendered  afterwards, 
September  15,  1888,  is  erroneous,  and  both 
these  judgments  must  be  set  aside,  reversed, 
and  annulled;  and  the  plaintiff  in  error, 
Louis  Schwartz,  (the  defendant  below,)  must 
recover  of  the  plaintiff  below,  (the  defendant 
in  error,)  Amos  G  wynn,  his  costs  in  this  court 
expended;  and  this  court  must  enter  up  such 
judgment  for  the  defendant  below,  Louia 
Schwartz,  as  the  court  below  should  bave  en- 
tered. 

Sntdeb,  p.,  and  BaumoN,  J^  coocorred. 
Engush,  J.,  absent. 

■  (M  W.  Va.  ;.!.■! 

LOBENTZ  9.  LORBNTZ  «<  Ol. 

(Suprtme  Court  of  AjrptnU  of  Weat  'Flrginia. 

June  26,  1889.) 

Bnx  OF  Rbtiew. 

1.  Where  a  bill  of  review  is  filed  to  review  and 
reverse  a  decree  on  the  ground  of  newly-discovered 
evidence,  and  the  bill  on  its  face  shows  that  the 
facts  stated  as  relied  upon  are  immaterial  and  ir- 
relevant, the  bill  shoola  be  dismissed  on  demurrer. 

9.  Where  errors  apparent  on  the  faoe  of  the  de- 
cree are  relied  on  in  the  bill  of  review  to  reverse 
the  same,  it  is  not  allowable  to  look  into  the  evi- 
dence in  the  cose  to  show  that  the  decree  la  not 
supported  by  the  facts  proven. 

{Syllaims  bv  the  Court.) 

Appeal  ffom  drcnit  court,  Upshur  oaunty; 
Hbnbt  Brannon,  Judge. 

LmoU  Bvanett,  for  appellant.  O.  C.  Hig- 
giiibotham,  for  appellees. 

English,  J.  On  the  4tb  day  <A  Decem- 
ber, 1882,  Jaoob  Lorentz  applied  to  the  eir- 
cnit  court  of  Braxton  county  for  leave  to  file 
a  bill  of  review,  and  reverse  two  decrees  pro- 
nounced in  this  cause, — one  on  the  2l8t  day 
of  December,  1879,  and  the  oth^r  on  the  23d 
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day  of  March,  1880,  by  stAi  circait  court.  In 
which  bill  certain  errors  of  law  were  relied 
npon  as  existing  in  the  decrees  conoplaiaed  of; 
and  the  plalntiiT  also  alleged  that  since  the 
decree  complained  of  was  rendered  he  has 
discovered  testimony  unknown  to  him  before 
that  time,  which  would  establish  beyond  dis- 
pute the  fact  that  he,  plaintiff,  was  to  have 
all  the  unsold  land  on  Bridge  run  for  a  cer- 
tain consideration  therein  set  forth ;  that  the 
discovery  of  the  witness  was  accidental,  and 
that  by  all  the  diligence  in  bis  power  he  could 
not  have  discovert  tlie  testimony  to  be  used 
In  said  cause  before  the  decree;  that  the  wit- 
ness was  Perry  0.  Lorentz,  whose  aflSdavit 
was  filed  as  part  at  said  bill  of  review;  In 
consideration  whereof  the  said  circuit  court 
of  Braxton  county  granted  leave  to  file  said 
bill  as  a  bill  to  review  said  decree  pronounced 
on  the  23d  day  of  March,  1880,  and  refused 
leave,  as  to  said  decree  of  the  21st  day  of 
August,  1879;  and  said  bill  was  accordingly 
filed  as  a  bill  to  review  said  decree  of  the  23d 
day  of  March,  1880,  and  said  bill  was  sent  to 
rules  with  leave  to  sue  out  process  thereon, 
and  to  mature  the  same  for  bearing,  and  aft- 
erwards the  original  cause  and  the  bill  of  re- 
view thereto  were  transferred  to  the  circuit 
court  of  Upshur  county,  there  to  be  docketed 
in  said  court,  and  to  be  determined  and  tried 
in  the  circuit  court  of  Upshur  county.  The 
defendant  MiflSin  Lorentz  appeared  and  de- 
murred to  the  plaintiff's  bill  of  review,  and 
also  filed  an  answer  thereto,  and  some  depo- 
sitions were  taken  for  both  plaintUt  and  de- 
fendants upon  the  questions  of  fact  raised  by 
said  bill,  and  on  the  11th  day  of  February, 
1885,  a  decree  was  rendered  by  the  said  cir- 
cuit court  of  Upehur  county  dismissing  the 
plaintiff's  bill;  and,  although  the  decree  does 
not  in  express  terms  pass  upon  the  demurrer, 
the  effect  thereof  would  be  to  sustain  the 
■ame,  the  decree  having  been  in  favor  of  de- 
fendants. 

Now,  In  the  case  of  Nichols  v.  Heirs  of 
Nichols,  8  W.  Ya.  175,  we  find  that  this 
court  has  held  in  the  seventh  point  of  sylla- 
bus that  when  a  bill  of  review  is  broitght  up- 
on new  matter  or  evidence,  and  the  defend- 
ant thinks  it  is  not  relevant,  he  may  demur; 
and  in  section  8  of  the  syllabus  that,  npon  a 
bill  of  review  for  errors  apparent  npon  the 
face  of  the  decree  it  is  not  allowable  to  look 
into  the  evidence  in  the  case  in  order  to  show 
the  decree  to  be  erroneous  in  its  statement  of 
the  facts;  and,  if  the  decree  does  not  contain 
a  statement  of  the  facts  on  which  it  is  based, 
there  can  be  no  relief  by  bill  of  review. 
Looking  to  the  bill  of  review  under  consider- 
ation we  find  that  the  errors  complained  of 
in  the  decrees  sought  to  be  reviewed  are  not 
errors  of  law,  but  depend  npon  the  facts 
sought  to  be  proved  in  the  original  cause, 
and  it  would  be  necessary  to  look  into  the 
evidence  taken  in  said  original  cause  before 
we  could  determine  whether  error  existed  or 
not.  The  plaintiff  also  seeks  to  review  said 
-decrees  on  the  ground  of  the  newly-discov- 
ered evidence,  which  is  set  forth  in  the  affi- 


davit of  Perry  C.  Lorentz,  which  is  filed 
with  and  made  part  of  said  bill ;  but  on  look- 
ing at  said  affidavit  of  said  Perry  C.  Lorentz 
in  connection  with  the  allegations  of  the  bill 
we  find  that  the  newly-discovered  evidence 
consists  of  declarations  made  by  Jacob  Lor- 
entz, Sr.,  before  and  after  the  execution  of 
the  deed  for  the  Bridge  Run  property  in  the 
bill  mentioned,  and,  in  order  to  admit  such 
testimony,  the  instrument  must  be  attacked 
on  the  ground  of  undue  influence  in  obtain- 
ing the  same,  or  incapacity  in  the  grantor. 
In  the  case  of  Dinges  v.  Branson,  14  W.  Ya 
100,  we  find  that  this  court  has  held  "that 
the  declarations  of  a  testator  or  grantor, 
made  either  before  or  after  the  execution  of 
the  instrument,  are  admissible  evidence 
where  the  issue  involves  the  mental  capacity 
of  the  testator  or  grantor  at  the  time  the  in- 
strument was  executed,  or  that  undue  in- 
fluence was  exercised  over  him  at  that  time;" 
and  these,  it  Is  believed,  are  the  only  In- 
stances in  which  such  declarations  can  be 
proven,  unless  made  at  the  time  the  instru- 
ment is  executed.  The  evidence,  then,  wliicta 
the  plaintiff  claims  he  had  discovered  is  im- 
material, and  the  bill  could  not  be  sustained 
on  that  ground;  and,  even  if  there  were  any 
errors  in  law  set  forth  In  the  bill,  which 
would  ordinarily  entitle  the  plaintiff  to  re- 
view said  decree,  it  having  been  brought  to 
the  attention  of  the  court;  below  that  th« 
plaintiff  had  applied  to  this  court  for  an  ap< 
peal  from  the  decree  complained  of,  which  ap< 
peal  had  been  refused  because  this  court  was 
of  opinion  that  the  decree  complained  of  was 
plainly  right,  the  court  below  acted  rightly 
in  dismissing  said  bill.  Seethecaseof  Moore 
V.  Johnson,  24  W.  Ya.  649,  where  it  is  held 
that  "  where  the  supreme  court  of  appeals  re- 
jects an  application  for  an  appeal  to  a  decree 
of  the  circuit  court  on  the  ground  that  the 
decree  complained  of  is  plainly  right,  no  other 
petition  therein  can  be  afterwards  enter- 
tained ;  and  if  an  appeal  from  the  same  decree 
or  from  one  based  solely  upon  it,  and  which 
simply  carries  it  into  execution,  should  afters- 
wards  by  inadvertence  be  g^ranted  by  said 
court  on  the  bearing  of  the  case,  the  appeal 
so  Inadvertently  granted  will  be  dismissed  as 
improvldently  awarded."  It  seems  to  mo 
that  the  demurrer  to  said  bill  of  review  should 
have  been  sustained,  and  the  bill  dismissed; 
but,  the  same  conclusion  having  been  reached 
by  the  court  below  upon  the  hearing,  the  de- 
cree will  be  affirmed,  with  costs  to  the  appel- 
lant. 

Sirn>ER,  P.,  and  Orbkn,  J.,  concuired 
BRAimos,  J.,  absent. 

~~~~"  (12  W.  Va.  652) 

Johnson  «.  MaoGot. 

(SuprsiM  Court  of  Appeals  of  Wett  Vl/rgtnUa, 
jrune8MM9.) 

Witrrs— Skhviob— AonoN  won  Clsbk's  Fbbs. 

1.  A  summons  issued  by  » Justice  ia  a  olvil  suit 
Is  served  by  delivery  of  a  copy  to  the  defeDdant  by 
a  private  Individual,  as  shown  by  his  affidavit 
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Defendant  dom  not  appear,  and  Judgment  la  given 
against  him.  He  then  takes  an  appeal  to  the  olr- 
ouit  court.  In  that  court  he  moves  to  qnash  this 
return  on  the  ground  that  the  person  so  serving 
had  not  been  appointed  a  special  constable,  and 
tlM  oonrt  overmlea  the  motion  to  quash.  Defend- 
ant then  makes  fall  defense  before  a  jury,  and 
there  is  iudgment.npon  the  verdict  against  him 
for  $107.85.  Under  the  facts  of  this  case  tills  court 
will  not  reverse  the  judgment  for  the  orerrollng 
of  the  motion  to  quash  the  return. 

8.  <iucm-e,  can  a  snmmons  Issued  by  a  jnstice  be 
served  by  a  credible  person,  though  not  an  officer, 
he  verifying  Ms  return  by  an  affldavitt 

8.  A  cwrk  of  a  circuit  court  may  maintain  an  ao- 
tlon  for  his  fees  witliont  first  having  placed  them 
in  an  officer's  bands  and  had  them  returned,  "No 
property  found. " 

(SyUcOnis  bu  th«  Cmurt) 

Error  to  ciicait  court,  Bsrboar  oountj; 
William  T.  Ioe.  Judge. 

T.  P.  R.  Brown,  for  plaintiff  in  error. 
John  Beusel,  tor  defendant  in  error. 

Brannon,  J.  Isaac  Y.  Johnson  brought 
an  action  before  a  justice  in  Barbour  county 
against  Benjamin  MacCoy  to  recover  money 
due  by  note  and  fee-bills  in  favor  of  John- 
son, as  cleric  of  the  circuit  court  of  Barbour. 
MacCoy  did  not  appear,  and,  judgment  having 
been  rendered  against  him,  he  toolc  an  appeal 
to  the  circuit  court,  where  Judgment  was 
rendered  against  him,  and  be  obtained  this 
writ  of  error.  He  assigns  two  errors  only. 
The  first  is  that  the  court  overruled  bis  m»: 
tion  to  quash  the  return  of  the  service  of  the 
summons  upon  him.  This  service  is  shown 
by  an  affidavit  made  by  W.  T.  Robinson 
"that  he  executed  the  within  summons  on 
the  defendant,  Benj.  MacCoy,  by  delivering 
to  him  in  person  a  true  copy  thereof  on  the 
10th  day  of  December,  1885."  The  assign- 
ment of  errors  argues  that  there  was  no  evi- 
dence that  Robinson  had  been  appointed  a 
special  constable.  I  do  not  see  that  this  ar- 
gument has  any  force.  He  does  not  return 
it  as  special  constable,  but  makes  affidavit  of 
service.  The  Code,  §  17,  c.  50,  provides  that 
process  may  l>e  directed  to  a  constable,  and 
section  SO  provides  that  a  special  constable 
may  be  appointed  to  serve  process,  and  the 
process  be  directed  to  him;  and  section  32 
provides  that  process  may  be  served  on  the 
defendant  by  delivering  him  a  copy.  Sec- 
tion 2, 0. 124,  provides  that  process  from  any 
court  may  be  served  by  any  credible  person, 
and  liis  return  veriQed  by  affidavit;  and  sec- 
tion 1,  c  121,  provides  that  any  notice  may 
beservedby  any  credible  person.  It  might 
with  force  be  argued  that  justice's  process 
can  he  served  not  only  by  a  constable  or  spe- 
cial constable,  but  also  by  a  credible  person, 
though  not  an  officer;  that  the  provision  in 
the  chapter  relating  tojostices  contemplat- 
ing service  of  process  by  constables  is  only 
one  method,  and  that  the  service  by  a  credi- 
ble person  under  said  chapter  124  may  also 
be  resorted  to;  that  these  provisions,  all  in 
the  one  Code,  are  in  furtherance  of  the  rem- 
edy, and  ought  to  be  liberally  applied  as  a 
means  to  bnng  suits  to  hearing.  A  judg- 
ment may  be  bad  In  the  circuit  court  for  any 
amount,  however  large,  upon  a  service  by  any 


credible  person,  verified  by  his  affidavit;  yet, 
as  appellant  contends,  a  judgment  for  a  cent 
could  not  be  rendered  by  a  justice  on  a  pre- 
cisely similar  service.     This  would  be  a  sin- 
gular anomaly,  if  true.     The  justice's  statute 
does  not,  in  terms,  limit  the  service  to  con- 
stables.   But  we  do  not  think  it  necessary  to 
place  our  ruling  on  that  ground.    The  object 
of  service  of  process  is  to  give  a  defendant 
notice  of  the  suit.    In  tills  cause,  if  we  may 
read  the  return,  the  defendant  Iiad  the  bene- 
fit of  the  best  mode  of  service, — a  delivery 
into  bis  own  hands  of  a  copy  of  the  sum- 
mons.    He  next  appears  after  judgment,  and 
takes  an  appeal;  and  thus  it  appears  he  had 
notice  of  the  sulL  '  He  then  comes  into  court, 
appears  in  the  suit,  and  moves  the  court  to 
quash  the  return.     Had  the  court  quashed  it, 
it  would  not  have  dismissed  the  suit,  bat 
simply  awarded  an  alias  summons  to  be  the 
next  moment  served,  for  it  would  have  been 
sent  to  rules  and  served  for  what  purpose? 
Simply  to  give  him  notice  of  the  suit,  which 
notice  he  already  had.    Upon  the  overrul- 
ing of  his  motion  to  quash  he  asked  no  con- 
tinuance, and  a  jury  is  sworn  in  the  case, 
and  the  defendant  avails  himself  of  the  pro- 
ceeding to  make  a  defense,  has  had  a  fair 
trial,  and  now  asks  this  court  to  reverse  all 
these  proceedings,  not  on  a  ground  going  to 
the  merits,  but  on  a  dilatory,  technical  ground, 
and  only  to  give  him  what  be  has  already 
had, — anothertrial  beforea  jury.    This  would 
seem  to  be  sacrificing  substance  to  a  dry 
technicality.     What  injustice  had  been  done 
the  defendant  by  reason  of  this  return?    No 
injustice  has  been  done  the  defendant,  but 
substantial  justice  promoted  by  our  ruling 
on  this  point.    This  doctrine  may  be  too 
liberal  for  a  formal  suit  in  a  circuit  court, 
where,  upon  a  return  quashed,  the  cause  is 
sent  to  rules  for  proceedings  there,  but  this 
case  was  a  case  before  a  justice,  and  to  it  lib- 
eral rules,  both  before  the  justice  and  court, 
should  be  applied  in  a  line  to  attain  justice. 
The  second  error  assigned  is  that  the  cir- 
cuit court  allowed  the  plaintiff  to  introduce 
and  prove  fee-bills  due  from  the  defendant  to 
the  plaintiff  as  clerk  of  the  circuit  court  of 
Barbour  county.     The  appellant  bases  bis 
objection  to  the  introduction  and  proof  of 
these  fee-bills  on  the  ground  that  they  bad 
never  been  placed  in  the  ha^ds  of  an  officer 
for  collection,  and  had  no  return  on  them  by 
an  officer  showing  his  inability  to  collect  them ; 
and  he  cites  to  support  this  position  the  case 
of  Craigen's  Ex'x  v.  Lobb,  12  Leigh,  627.  in 
which  the  syllabus  is:  "Though  no  action 
lies  for  clerk's  fees  till  they  shall  be  put  into 
an  officer's  bands  for  collection,  and  he  has 
returned  that  they  cannot  ho  levied  by  dis- 
tress, yet  the  clerk  may  set  them  off  against 
an  action  on  bis  bond  to  the  party  from  whom 
they  are  dne."    That  decision  was  based  oo 
a  statute  in  the  Code  of  1819  expressly  pro- 
viding tliat  no  action  shall  he  had  or  main- 
tained for  clerk's  fees  unless  the  sheriff  sbouM 
return  that  the  person  owing  such  fees  had 
not  sufficient  property  within  his  Ixdlivicfc. 
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That  statute  has  long  since  been  repealed. 
No  proTision  prohibiting  action  for  clerk's 
fees  until  a  return  by  an  officer  is  now  in  our 
statute  law.  Under  the  common  law  be  may 
sue  for  his  fees  as  any  one  else  performing 
work  and  labor,  and  recover  what  the  law 
prescribes  for  the  particular  services.  The 
statute  which  allows  a  clerk  to  issue  and  levy 
fee-bills  is  only  a  eumulative  remedy  for 
speedy  collection,  and  does  not  take  away  the 
right  to  the  common  law  suit.  The  Code, 
c.  137.  §  31.  as  found  in  Acts  1882,  c.  129, 
in  force  when  this  suit  was  brought,  express- 
ly recognizes  the  existence  of,  if  it  does  not 
impliedly  give,  both  remedies  by  suit  and  ac- 
tion, by  the  language:  "No  fee  shall  be  col- 
lected by  distress  or  suit  after  two  years  from 
the  end  of  the  year  in  which  the  service  was 
performed  that  is  charged  therein.uniess  with- 
in two  years  before  the  institution  of  such 
proceeding  it  was  returned  by  an  officer,  with 
such  indorsement  thereon  (properly  dated)  as 
is  mentioned  in  the  preceding  section . "  The 
function  of  the  latter  clanse  is  not  to  prohibit 
suit  or  distress  in  all  cases  until  there  shall 
be  a  return  of  "No  property  found,"  but  to 
save  the  right  of  collection,  notwithstanding 
the  lapse  of  two  years,  in  cases  where,  within 
two  yeara  before  the  suit  or  distress,  the  fee- 
bill  bad  been  so  returned.  The  second  as- 
signment of  error  is  not  tenable.  The  judg- 
ment is  to  be  affirmed,  with  damages  and 
costs  to  appellee. 

Sntdkb,  p.,  and  Obben  and  English,  J  J., 
concurred. 


(32  W.  Vb.  S«2) 

COBBOTHERS  9.  JOUJFFE  et  oZ. 

(SupreiM  Cvurt  of  Ajmeala  of  West  Virgtnia. 
June  W,  1889.) 

FaBTITION— SAI.S. 

In  •  snit  for  the  partition  of  a  mill  property, 
which  is  not  susceptible  of  partition  in  kina,  the 
plaintiff ,  who  is  the  owner  of  ooe-slxth  of  the 
property,  offers  for  the  whole  $6,000,  and  claims 
that  it  is  worth  more  than  that  snm,  and  the  court 
at  the  instanoe  of  the  defendant,  who  owns  the 
other  flve-sizths,  and  states  that  he  does  not  wish 
to  sell,  and  offers  to  pay  the  fair  value  of  the 
plaintiff's  interest,  refers  the  cause  to  a  commis- 
sioner, who  reports  the  value  of  the  plaintiff's  in- 
terest at  SoSO.  field,  U  was  error  for  the  oonrt  to 
deoree  that  upon  the  payment  of  said  1560  the 
plaintiff  shoula  convey  his  interest  to  the  defend- 
ant. Instead  of  snoh  deoree  the  oonrt  should  have 
ordered  the  whole  property  to  be  sold  at  auotion. 

(SuUnlnu  by  the  Court.) 

'  Appeal  from  drouit  court,  Taylor  county; 
A.  B.  Flehinq,  Judge. 

John  W.  Maton  and  A.  F.  Raymond,  for 
appellant. 

Sntdeb,  p.  Salt  In  equity  commenced  in 
December,  1882,  in  the  circuit  court  of  Mo- 
nongalia county,  by  John  W.  Corrothers 
against  Thomas  M.  Jolliffe  and  others,  and 
subsequently  removed  to  the  circuit  court  of 
Taylor  county,  where  it  was  finally  heard 
and  decided.  The  tacts  as  they  appear  in 
the  lecord,  so  far  as  it  is  necessary  to  state 


them  for  the  purposes  of  this  appeal,  are  as 
follows:  Prior  to  July,  1882,  six  of  the  chil- 
dren of  Joseph  JolliSe,  deceased,  were  the 
joint  owners  of  certain  real  estate  in  Monon- 
galia county,  consisting  of  about  21  acres  of 
land  on  which  there  were  a  mill  and  other 
buildings,  with  certain  water-rights  appurte- 
nant thereta  One  of  these  six  children  was 
the  defendant,  Thomas  M.  Jolliffe,  and  an- 
other was  his  sister,  Catherine  A.  Hutchin- 
son, who  in  July,  1882,  sold  and  conveyed 
her  undivided  one-sixth  interest  in  said  prop- 
erty to  the  plaintiff,  John  W.  Corrothers.  In 
December,  1882,  the  defendant  Thomas  M. 
Jolliffe  purchased  and  had  conveyed  to  him 
the  interests  of  four  of  said  children,  where- 
by he  became  the  owner  of  the  flve-sixths, 
and  the  plaintiff  the  owner  of  the  other  une- 
sixtb,  of  said  property.  The  bill  alleges  and 
the  answer  admits  that  the  property  is  not 
susceptible  of  partition  in  kind.  The  bill 
prayed  for  a  sale  of  the  property,  and  a  divis- 
ion of  the  proceeds  according  to  the  respect- 
ive interests  of  the  parties.  The  defendant 
Thomas  M.  Jolliffe  states  in  his  answer  that 
he  does  not  wish  to  sell  his  flve-sixths  inter- 
est in  the  property,  and  avers  and  offers  to 
pay  the  plaintiff  for  his  one-sMth  interest 
whatever  sum  three  disinterested  men  will 
say  it  is  worth,  or  whatever  the  court,  by 
reference  to  a  commissioner,  may  ascertain 
to  be  the  value  of  the  plaintiff's  one-sixth  in- 
terest. In  reply  to  this  claim  and  offer  of 
the  said  defendant  the  plaintiff  stated  that 
he  also  wished  to  buy  the  property,  and  was 
willing  to  pay  the  said  defendant  the  fair 
value  of  bis  flve-sixths,  to  be  ascertained  as 
suggested  by  the  defendant;  and  denies  that 
because  the  defendant  is  the  owner  of  the 
larger  interest  he  has  the  right  to  purchase 
the  property  to  the  exclusion  of  the  right  of 
the  plaintiff  to  purchase.  Upon  this  state  of 
facts  the  court  made  an  order  in  which  it  de- 
cided that  the  defendant  whs  entitled  to  pur- 
chase the  one-sixth  Interest  of  the  plaintiff, 
and  referred  the  cause  to  a  commissioner  to 
ascertain  the  value  of  said  one-sixth  interest. 
The  commissioner  took  depositions  as  to  the 
condition  and  value  of  the  property  and  re- 
ported that  the  value  of  the  plaintiff's  one- 
sixth  was  9583  and  he  also  returned  with  bis 
report  the  offers  of  two  responsible  persons 
to  pay91,100  and  91,150  respectively  for  said 
one-sixth  Interest.  On  exceptions  by  the 
plaintiff  the  cause  was  referred  to  another 
commissioner,  and  he  reported  that  the  said 
one-sixth  interest  was  worth  9550.  Upon 
the  flnal  hearing  of  the  cause  the  plaintiff  re- 
peated an  offer  previously  made  by  him  to 
pay  the  defendant  94,166.69  for  his  fi^ve- 
sixths  interest  in  the  property,  and  brought 
said  sum  into  court,  and  tendered  it  for  such 
payment;  but  the  court  refused  to  consider 
said  offer,  and  decreed  that  the  defendant 
pay  to  the  plaintiff  9550,  in  full  satisfaction 
of  his  one-sixth  interest,  and  in  consideration 
thereof  ordered  the  plaintiff  to  convey  said 
interest  in  the  property  to  the  said  defend- 
ant.   From  this  decree,  which  was  entered 
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on  AugQSt  11,  1886,  the  pUdntllf  has  ap- 
pealed. 

Onr  statute  declares:  "When  partition 
cannot  be  convenientty  made,  the  entire  sub- 
ject may  be  allotted  to  any  party  who  will 
accept  it,  and  pay  therefor  to  the  other  par- 
ties such  sums  of  money  as  their  interests 
therein  may  entitle  them  to ;  or,  in  any  case 
In  which  partition  cannot  be  conveniently 
made,  *  *  *  the  court  may  order  a  sale 
of  the  entire  subject,  and  make  distribntion 
of  the  proceeds  of  stQe  according  to  the  re- 
spective rights  of  those  entitled, "  etc.  Sec- 
tion 3,  c.  79,  Code  1887.  Under  this  provis- 
ion of  the  statute,  when  partition  in  kind 
cannot  be  conveniently  made,  the  court  may 
do  either  of  two  things:  First,  it  may  allot 
the  entire  subject  to  a  party  who  will  accept 
it;  or,  second,  it  may  order  tbe  whole  subject 
to  be  sold;  bub  whether  the  court  should  in 
any  particular  case  adopt  one  or  the  other  of 
these  modes  of  proceeding  must  depend  upon 
the  oijcumstances  of  the  case.  In  a  case 
such  as  the  one  now  before  us,  where  there 
are  but  two  parties,  and  each  of  them  desire 
to  have  allotted  to  him  the  whole  subject, 
the  court  cannot  arbitrarily  decide  that  one 
shall  have  the  aobject  to  tbe  exclusion  of  the 
other.  Because  one  has  a  greater  Interest 
than  the  other  is  surely  no  just  reason  why 
he  should  be  given  a.  right  of  election  which 
is  denied  to  tbe  other.  In  principle  "the 
owner  of  the  small  interest  has  as  much  right 
to  control  and  protect  his  interest  as  the 
owner  of  tbe  large  interest  has  to  control  and 
protect  his  interest.  The  difference  between 
the  two  interests  is  merely  one  of  degpree, 
and  not  of  principle.  The  small  interest  of 
the  one  may  be  a  much  larger  proportion  of 
his  whole  estate  than  the  large  interest  is  to 
tbe  whole  estate  of  the  owner  of  that  inter- 
eat.  A  man  who  owns  one  acre  of  land  is 
In  law  and  justice  entitled  to  the  same  rights 
in  respect  to  it  that  a  man  who  owns  100 
acres  is  in  respect  to  bis  100  acres.  The  lan- 
guage of  the  statute  is  not  that  the  owner  of 
the  larger  interest  may  elect  to  have  allotted 
to  him  the  whole  subject  upon  the  payment 
to  the  owner  of  the  smaller  interest,  the  val- 
ue of  the  latter,  but  that  tbe  entire  subject 
may  be  allotted  to  any  party,  regardless  of 
his  interest,  who  will  accept  it.  In  a  case 
where  more  than  one  party,  as  in  the  case  at 
bar,  asks  the  court  to  allot  the  whole  subject 
to  him,  and  is  able  and  willing  to  pay  for  the 
other  interests,  both  reason  and  justice  would 
require  the  court,  in  the  exercise  of  its  pow- 
ers, to  allot  the  whole  to  the  party  who  of- 
fered tbe  largest  proportional  sum  for  the 
whole  or  the  interests  of  other  pai-ties.  It 
would  be  unjust  In  such  cases  to  allot  the 
whole  to  the  party  who  was  unwilling  to  pay 
to  the  other  party  or  parties  as  much  or  more 
proportionally  for  their  interests  as  they 
were  willing  and  able  to  pay  him  for  bis  in- 
terest, and  it  would  be  equally  unjust  for  the 
court  to  compel  a  party  to  accept  for  his  in- 
terest less  than  he  was  ready  and  willing  to 
pay  fur  tbe  like  interests  of  the  other  parties. 


In  such  case  the  only  proper  mode  of  pro- 
ceeding is  for  the  court  either  to  allot  the 
entire  subject  to  the  party  who  oSers  tbe 
largest  proportional  price  for  it,  or  to  order 
the  sale  of  the  whole.  If,  however,  only  one 
of  the  parties  is  willing  to  have  the  whole  al- 
lotted to  him,  and  the  other  parties  are  un- 
willing to  take  for  their  interests  what  such 
party  is  willing  to  pay  therefor,  then  the 
court  may  either  refer  the  matter  to  a  com- 
missioner to  ascertain  the  fair  value  to  be 
paid  for  said  interests,  or  order  the  whole  sub- 
ject to  be  sold,  as  the  one  or  tbe  other  course 
may  seem  to  the  court  to  be  tbe  most  advisa- 
ble, and  promotive  of  the  interests  of  all  the 
parties  in  interest.  In  the  case  at  bar  the 
plaintiff  offered  to  pay  tbe  defendant  34, 166.- 
t)7  for  his  flve-sixths  of  the  property.  This 
was  equivalent  to  an  offer  of  $833.33  for  a 
one-sixth  interest,  and  in  tbe  face  of  this 
offer  tbe  court  decreed  that  the  plaintiff 
should  have  only  $550  for  hia  one-sixth  in- 
terest. Tbe  effect  of  this  decree  was  to  con- 
fiscate at  least  $283.33  of  tbe  plaintiff's  prop- 
erty, or  to  transfer  it  to  the  defendant  arbi- 
trarily and  without  compensation.  But  this 
w:is  not  all.  Tbe  plaintiff  was  offered  a 
much  larger  sum  than  $833.33  for  his  in- 
terest, and  stated  that  he  expected  to  pay 
the  defendant  mora  than  that  sum  for.  each 
of  the  defendant's  sixth  interests,  in  the 
event  tbe  entire  property  should  be  sold  at 
public  auction.  In  view  of  these  and  othv 
facts  appearing  in  tlie  record,  it  waa  the 
plain  duty  of  the  court  to  order  the  entire 
subject  to  be  sold  at  auction.  For  these 
reasons  I  am  of  opinion  that  all  the  decrees 
of  the  circuit  court  should  be  reversed,  and 
tbe  cause  remanded  to  said  court,  to  be  there 
proceeded  in  according  to  the  principles  an- 
nounced In  this  opinion. 

Qreen,  English,  and  Braitmom,  JJ..  con- 
curred. 


(S2  W.  Va.  sot) 

Lewis  at  dl.  v.  Alkibb  at  aL 

{Supreme  Court  of  Appeals  of  West  Virgtnfa. 
June  97, 1889.) 

Tbial  bt  Codbt— Afpbau 
l!  Where  •  oaoa  la  tried  by  the  oonrt  in  Hen  of  » 
jury,  the  appellate  court  mnst  regard  the  oaaa  as 
upon  a  demurrer  to  the  evidence:  and  it  wiU  not 
reverse  the  judgment  of  tlie  trial  court  npon  the 
ground  that  it  Is  contrary  to  the  evidenoe,  unleaa, 
after  disregarding  all  the  conflioting  evideooe  of 
the  defendant  in  error,  there  is  not  sufflcient  legal 
evidenoe  in  the  case  to  warrant  the  judgment. 

3.  The  matter  of  the  introduction  of  evidenoe  m 
to  the  order  and  time  thereof  is  largely  in  the  dis. 
cretion  of  the  trial  court,  and  will  not  be  interf  arad 
with  by  the  appellate  court,  where  no  injustice 
has  been  done. 
(SyUdbus  bu  fx  Court) 

Error  to  circuit  court,  Lewis  county; 
Henky  Bbannon,  Judge. 

William  B.  Lively  and  LouU  Bennett, 
for  plaintiffs  in  error.  Tlwinas  Suntor,  for 
defendant  in  error. 

Snydxr,  p.  Action  commenced  before  a 
justice  of  Lewis  county  by  J.  S.  Lewis  &O01. 
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sgainst  Jobn  W.  ADdre,  J.  O.  Sims,  E.  M. 
Oibson,  W;  A.  Sims,  and  Q.  W.  Allman,  on 
a  negotiable  note  dated  April  18, 1886,  for 
•150,  purporting  to  be  signed  by  John  W. 
Alkire  and  J.  O.  Sims,  payable  90  days  after 
date,  to  the  order  of  £.  M.  Gibson,  at  the 
National  Excliange  Bank  of  Weston,  and  in- 
dorsed successively  by  the  said  E.  M.  Gib- 
son, G.  W.  Sims,  and  G.  W.  Allman.  All 
the  defendants  appeared  to  the  action  except 
E.  M.  Gibson,  who  was  not  served  with 
process,  and  on  the  hearing  of  the  case  the 
justice  dismissed  it  as  to  the  defendants  J. 
G.Sims  and  W.  A.  Sims,  andgave'judgment 
for  the  plaintiffs  against  the  defendants  Al- 
kire and  Allman  for  the  amount  of  saiJ  note 
and  costs.  From  tliis  judgment  the  said  Al- 
kire and  Allman  appealed  to  the  circuit  court 
of  Lewis  connty,  where  the  case  was  tried  by 
the  court  in  lieu  of  a  jury,  and  judgment 
rendered  by  it  for  the  plaintiffs,  alBrming  the 
Judgment  of  the  justice,  and  from  this  latter 
judgment  the  said  defendants  Alkire  and  All- 
man  have  obtained  this  writ  of  error.  Nei- 
ther the  transcript  from  the  Justice  nor  the 
record  of  the  circuit  court  show  the  ground 
on  which  the  action  was  dismissetl  by  the  jus- 
tice as  to  the  defendants  J.  G.  and  W.  A. 
Sims;  nor  does  it  appear  from  the  pleadings 
that  any  plea  or  answer  was  filed  by  any  of 
the  defendants  to  the  action,  as  is  required 
by  section  50,  c.  50,  of  the  Code  of  1887.  The 
bill  of  exceptions,  which  certifies  all  the  evi- 
dence heard  on  the  trial,  shows  that  the  de- 
fendants offered  evidence  tending  to  prove 
that  the  names  of  the  maker  and  all  the  in- 
dorsers  of  the  note  sued  on,  except  E.  M. 
Gibson,  bad  been  forged.  The  proof  shows 
pretty  clearly  that  the  signatures  of  J.  G.  and 
W.  A.  Sims  had  been  forged,  or  that  they 
were  not  genuine;  while  the  evidence  as  to 
the  signatures  of  Alkire  and  Allman  was 
conflicting,  and,  although  each  of  these  latter 
defendants  testified  on  the  trial,  neither  of 
them  was  willing  to  swear,  and  did  not 
swear,  that  their  respective  signatures  were 
not  genuine.  Upon  this  state  of  the  evidence 
this  court  cannot  reverse  the  finding  of  the 
cirouit  court  upon  the  ground  that  it  was 
contrary  to  the  evidence;  because  the  rule  is 
settled  in  this  state,  where  the  case  is  tried 
by  a  jury,  or  by  the  court  in  lieu  of  a  jury, 
that  the  appellate  court  must  regard  the  case 
as  upon  a  demurrer  to  the  evidence.  Board 
T.  Parsons,  24  W.  Va.  553;  Black  v.  Thomas, 
21  "W.  Va.  713.  The  evidence  proves  that 
the  note  was  passed  by  Gibson  to  the  plain- 
tiff, John  S.  Lewis  &  Co.,  and  therefore  the 
plaintiffs  in  error  claim  that  because  the  note 
was  a  forgery  as  to  J.  G.  &  W.  A.  Sims, 
whose  liability  was  primary  as  to  the  said  All- 
man,  there  could  be  no  liability  against  All- 
man.  There  is  nothing  in  this  claim,  for  the 
groof  shows  that  the  plaintiffs  aro  bona  fide 
olders  of  the  note  for  value,  and  that  they 
acquired  the  note  before  its  maturity.  The 
legal  presumption,  therefore,  is  that  Allman, 
the  subsequent  indorser,  was  an  accommoda- 
tion indorser,  either  for  the  makers  or  Gib- 


son; and  our  statute  provides  that  upon  any 
protested  negotiable  note  the  holder  may 
maintain  an  a^on  thereon,  and  recover 
Judgment  jointly  against  all  the  drawers  and 
indorsers,  or  any  one  or  any  intermediate 
number  of  them.  Section  11,  c.  99,  Code 
1887.  The  plaintiffs  could  therefore  have 
sued  Allman  alone,  and  obtained  judgment 
against  him:  and  he  is  not  prejudiced  because 
the  judgment  is  against  him  and  another. 
After  the  evidence  had  been  closed,  and  the 
court  bad  taken  the  papers  to  decide  it,  in- 
cluding the  certificate  of  protest  of  the  note,' 
on  a  subsequent  day  of  the  term,  and  before 
the  judgment  was  entered,  a  question  arosu 
as  to  whether  the  certificate  of  protest  had 
been  offered  in  evidence;  the  defendants 
claiming  that  it  had  not,  and  the  plaintiffs 
that  it  had,  been  offered  in  evidence.  There- 
upon the  court  stated  that  it  would  consider 
the  certificate  in  evidence,  and  gave  the  de- 
fendants leave  to  offer  any  evidence  to  rebut 
the  certificate;  but  no  further  evidence  was 
offered  by  the  defendants.  The  defendants 
in  error  claim  that  the  court  erred  in  treat- 
ing this  certificate  as  a  part  of  the  evidence 
in  the  case.  The  matter  of  the  introduction 
of  evidence  as  to  the  order  and  time  thereof 
is  largely  in  the  discretion  of  the  trial  court, 
and  will  not  be  interfered  with  in  the  appel- 
late court  when  no  injustice  is  done.  When 
justice  requires,  it,  courts  are  permitted  to 
relax  rules  relating  to  the  mode  and  manner 
of  the  procedure.  Howel's  Case,  5  Grat. 
664;  Bowyer  v.  Knapp,  15  W.  Va.  278.  In 
this  case  it  would  have  been  error  for  the 
court  to  have  refused  to  consider  the  certifi- 
cate of  protest,  and  consequently  it  did  not 
err  in  doing  so  after  giving  the  defendants 
an  opportunity  to  rebut  it.  The  other  errors 
assigned  are  too  untenable  to  need  notice. 
The  judgment  of  the  circuit  court  is  affirmed. 

Gbebh    and   English,   JJ.,   concurred. 
Bbanmon,  J.,  absent. 


(tt  W.  Va.  566) 

Booos  e.  Bodkin  et  al, 

(Supreme  Court  of  Appeais  of  West  Virginia. 
June  37, 1889.) 

Spaomo  Pbbvobmanob— AeRsmmiT  to  Rbscind 
—Amu,. 

1.  A  written  oontraot  is  entered  Into  for  the  ex- 
-change  of  lands,  and  it  Is  so  far  executed  that  each 
party  puts  the  other  In  possession  of  the  lands  ex- 
changed, bat  deeds  are  not  executed  to  complete 
the  exchange.  The  parties  then  enter  into  an  ex- 
ecutory parol  oontraot,  whereby  they  annul  the 
first  contract  of  exchange,  and  it  is  put  into  effect 
partially  by  one  of  the  parties  restoring  to  the  other 
the  possession  of  Ms  land.  The  conrt  will  enforce 
snch  oontraot  of  rescission  thus  partially  executed. 

2.  A  court  of  equity  will  not  enforce  a  parol  con- 
tract for  the  sale  or  exchange  of  land,  unless  the 
terms  of  the  contract  are  admitted  or  olearly 
proven. 

8.  Such  parol  contract  will  not  be  specifloally  en- 
forced unless  it  be  proven  that  the  parties  have 
good  titles  to  their  respective  lands;  and,  if  the 
validity  of  the  plaintiff's  title  is  dependent  on  the 
question  whatniar  he  had  10  years'  adversary  pos- 
session of  the  land,  he  must,  before  he  can  enforce 
such  contract,  specifically  establish  by  clear  evi- 
dence tlwt  he  had  such  adversary  possession  for  10 


Digitized  by 


v^oogle 


892 


SOUTHEASTEBN  REPOETEB,  Vol.  9. 


(W.Va. 


years ;  and,  tf  he  has  declined  to  defend  an  action 
of  ejectment  hrought  hy  a  stranger  to  test  his  title, 
this  will  be  regarded  as  showing  that  his  title  Is  so 
doubtfnl  that  the  court  ought  not  to  require  It  to 
be  received  as  a  good  title  by  the  other  party  to 
such  contract  for  the  exchange  of  land :  and,  being 
unable  to  make  the  other  party  a  good  title,  the 
contract  for  the  exchange  of  lands  ought  to  be  re- 
scinded. 

4.  Orders  made  pending  a  cause  suppressing  por- 
tions of  the  evidence  offered,  allowing  the  retak- 
ing of  depositions,  and  other  orders  regnlating  the 
preparation  of  the  cause  for  a  hearing  in  the  court 
below,  in  order  to  lie  good  grounds  for  an  appeal, 
must  appear,  not  only  to  be  erroneous,  but  we  ap- 
pellant must  show  by  this  record  that  he  was  preju- 
diced by  the  entries  of  such  order*. 

{SyUabUB  by  the  Court.) 

Appeal  from  circuit  court,  Braxton  eoanty; 
Henby  Bbannon,  Judge. 

On  September  8,  1824,  Daniel  Stringer  ob- 
tained a  patent  from  the  commonweidth  of 
Virginia  for  2,000  acres  of  land  at  the  forks 
of  tb«  Little  Kanawha  river,  in  what  was 
then  Lewis  county.  On  September  25, 1828, 
he  conveyed  this  and  other  land  to  Gideon  O. 
Camden  and  James  W.  Porter,  trustees,  to  se- 
cure the  payment  of  several  debts  due  to  one 
Daniel  Mason  of  Culpeper  county,  Vn.  By 
this  deed  of  trust,  upon  default  in  the  prompt 
paymentof  any  said  debts,  either  of  said  trus- 
tees were  authorized  to  sell  said  lands,  or  so 
much  thereof  as  may  be  necessary,  for  cash, 
before  the  front  door  of  Thomas  Bland's 
tavern  in  Weston,  in  said  county  of  Lewis, 
and  pay  the  proceeds  on  said  debts  secured  by 
said  deed  of  trust;  and,  in  accordance  with 
its  terms,  Gideon  D.  Camden,  one  of  said 
trustees,  did  on  December  1,  1834,  at  tlie  re- 
quest of  Daniel  Mason,  sell  at  public  auction, 
for  cash,  after  having  advertised  the  time 
and  place  of  sale,  as  required  by  said  deed  of 
trust,  said  tract  of  2,000  acres  of  land  at  the 
forks  of  the  Little  Kanawha  river.  This 
tract  of  land  was  purchased  by  said  Mason 
for  (800,  and  by  his  direction  the  trustee 
Gideon  D.  Camden,  on  November  9, 1839, 
conveyed  said  tract  of  land  to  Samuel  Mer- 
chant, of  the  city  of  Baltimore,  by  a  deed  duly 
recorded  in  the  clerk's  office  of  the  county  of 
Lewis,  on  December  9,  1839.  Merchant  ap- 
pointed said  Camden  his  agent,  and  his  attor- 
ney in  fact,  to  control,  lease,  or  otherwise 
dispose  of  said  tract  of  2,000  acres  of  land; 
and  on  April  13,  1843,  said  Camden,  as  such 
attorney  in  fact,  did  lease  in  the  name  of  his 
principal,  Samuel  Merchant,  to  Andrew 
Boggs,  Sr.,  said  tract  of  2,000  acres  of  land 
for  three  years  from  and  after  April  1, 1843, 
the  said  Boggs  by  said  lease,  wliich  he  also 
executed,  agreeing  to  pay  to  said  Merchant 
the  annual  rent  of  100  bushels  of  Indian  corn, 
to  be  delivered  on  the  land ;  and  he  also  agreed 
to  pay  the  taxes  on  said  tract  of  land,  and  at 
the  end  of  said  term,  April  1, 1846,  to  deliver 
peaceable  possession  of  said  land  to  the  said 
Merchant  or  his  agent.  Said  Boggs,  under 
this  lease,  took  possession  of  and  occupied 
the  said  tract  of  2,000  acres  of  land  at  once. 
It  further  appears  that  one  David  Aikire,  in 
1834,  took  possession  of  a  portion  of  this  2,000- 
acre  tract,  and  on  July  2, 1854,  he  entered  786 


acres, — a  part  of  this  2,000  acres, — by  metes 
and  bounds,  as  vacant  land.  He  surveyed 
this  tract  of  786  acres,  October  11, 1855,  and 
on  July  1, 1856,  he  obtained  a  patent  for  this 
786  acres  of  land.  This  patent,  it  is  claimed 
by  George  Bodkin  and  other  appellants,  never 
conferred  any  title  to  this  786  acres  on  David 
Aikire,  because  it  appears  that,  when  said  en- 
try, survey,  and  patent  were  made  in  favor 
of  David  Aikire,  he  was  then  in  possession 
of  said  786  acres  of  land  as  tenant  under  said 
Merchant,  the  owner  of  the  Stringer  patent. 
He  had  taken  possession  of  some  land  within 
what  was  -afterwards  made  the  mett^s  and 
bounds  of  this  786  acres  of  land  about  the 
year  1834.  This  land  was,  about  the  year 
1837,  taken  possession  of  by  Andrew  Boggs, 
Sr.,  under  a  purchase  from  McComas  and 
Keneen,  but  he  soon  found  that  the  McComaa 
and  Keneen  tract  did  not  include  this  land, 
and  thereupon  he  abandoned  his  possession 
under  them,  and  leased,  as  before  stated,  this 
2,000  acres  under  the  Stringer  patent  of  Sam- 
uel Merchant,  its  then  owner,  for  three  years 
from  April  1,  1843.  After  the  expiration  of 
this  lease  David  Aikire  took  possession  of 
this  land.  He  occupied  it  for  several  years, 
but  whether  as  a  mere  squatter,  ur  under  any 
claim  of  title,  does  not  appear.  Afterwards, 
one  John  Cunningham  lived  on  this  land  a 
short  time,  but  the  record  fails  to  show  wheth- 
er he  had  any  claim  of  title  to  it  or  not.  He 
abandoned  the  possession  of  this  land,  and 
William  B.  Aikire  and  John  V.  Aikire  each 
afterwards  lived  on  this  land  for  short  periods 
of  time,  whether  under  any  claim  of  title,  or 
what  claim  of  title,  does  not  appear;  but,  from 
1859  to  1865,  Andrew  Boggs,  Jr.,  who  took 
possession  of  this  land  under  a  lease  from 
Merchant,  occupied  this  land.  On  July  22, 
1854,  David  Aikire  entered  this  786  acres  as 
vacant  land.  He  bad  it  surveyed  on  October 
11, 1855,  and  on  July  1, 1856,  he  obtained  a 
patent  therefor  from  the  commonwealth  of 
Virginia.  On  Decern lier  5, 1859,  he  conveyed 
said  786  acres  to  Andrew  Boggs,  Jr.,  but.  not 
being  satisfied  with  such  a  title,  Andrew 
Boggs,  Jr.,  did  not  have  this  deed  recorded, 
and  in  the  fall  of  1860  leased  this  2,0U0-acre 
tract,  under  the  Stringer  patent,  which  cov- 
ered this  786  acres  of  land  of  Camden,  the  at- 
torney in  fact  of  Merchant,  for  two  years. 

On  September  6, 1865,  Andrew  Boggs,  Jr., 
conveyed  this  786-acre  tract  of  land  patented 
to  David  Aikire  July  1,  1856,  to  George  Bod- 
kin and  Nimrod  G.  Mundy,  in  exchange  for 
a  tract  of  725  acres  which  they  by  a  written 
contract  had  agreed  to  convey  to  him.  and 
George  Bodkin  was  put  in  possession  of  said 
786  acres  of  land.  Shortly  thereafter  a  de- 
mand was  made  of  the  defendant  Greorge  Bod- 
kin by  G.  D.  Camden,  as  agent  and  attorney 
in  fact  of  said  Samuel  Merchant,  to  quit  the 
possession  of  said  land,  or  become  the  tenant 
of  said  Merchant,  or  else  a  suit  would  be  in- 
stituted to  obtain  the  possession  of  said  land. 
Bodkin  refused  to  surrender  the  possession  of 
said  land,  and  thereupon  said  Merchant,  who 
was  a  non-resident  of  this  state,  instituted, 
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in  the  United  States  district  conrt  at  Clarks- 
burg, an  action  of  ejectment  to  recover  tbia 
tract  ot  786  acres.  On  Marcti  26, 1869,  a  no- 
tice of  the  filing  of  this  declaration  was 
served  on  George  Bodkin,  the  defendant  in 
possession  of  said  land.  Said  Bodkin,  and 
bis  co-defendant  Nimrod  Q.  Mnndy,  about 
one  year  afterwards,  in  the  spring  of  1878, 
met  siiid  Andrew  Boggs,  Jr.,  on  the  land  in 
controversy,  and  said  Andrew  Boggs  delib- 
ersitely  waived  and  relinquished  all  his  pre- 
vious claims  of  right  and  title  to  this  786 
acres  of  land  in  favor  of  Samuel  Merchant, 
and  admitted  that  his  title  to  said  tract  of 
land  was  good.  He  refused  to  make  any 
contest  in  this  ejectment  suit,  and  advised 
the  defendant  in  this  suit  to  make  the  beat 
compromise  he  could  with  said  Merchant; 
and  at  the  same  time  Andrew  Boggs,  Jr., 
then  and  there  agreed  that  the  contract  by 
which  said  Andrew  Boggs,  Jr.,  agreed  to  ex- 
change this  786  acree  of  land  for  the  725 
acres  owned  by  said  Bodkin  and  Mundy 
should  be  mutually  abandoned,  the  said  An- 
drew Boggs,  Jr.,  to  be  refunded  the  oostt 
which  he  bad  incurred  in  moving  onto  this 
725-acre  tract,  or  which  he  might  incur  in 
moving  off  of  it.  He  did  move  off  of  this 
tract,  and  said  Bodkin  did  give  him  a  horse, 
valued  at  ;B105,  for  and  as  the  estimated  cost 
he  had  incurred  in  such  removal,  and  the  de- 
fense of  this  ejectment  suit  was  abandoned, 
and  the  controversy  settled  by  the  purchase 
of  this  land  of  said  Merchant,  who  on  Octo- 
ber 20, 1870,  conveyed  said  tract  of  786  acres 
of  land  to  said  Mundy.  In  the  deed  from 
Andrew  Boggs,  Jr.,  to  said  Bodkin  and 
Mundy  for  this  786  acres  of  land,  Andrew 
Boggs  reserved  a  lien  upon  the  land  conveyed, 
to  indemnify  him  against  any  liens,  liabil- 
itiee,  or  defects  of  title  tliat  might  exist 
against  this  7254ore  tract  which  was  to  be 
conveyed  by  said  Bodkin  and  Mundy  to  said 
Boggs  in  exchange  fur  the  786-acre  tract. 
In  the  spring  of  1876  William  H.  Boggs,  by 
a  parol  contract,  purchased  from  Andrew 
Boggs,  Jr.,  who  was  his  father,  this  ven- 
dor's lien,  giving  him  therefor  an  undivided 
moiety  of  145  acres,  (tf  which  he  put  his 
father  in  possession  at  the  time  of  said  con- 
tract. In  February,  1881,  William  H.  Boggs, 
brought  his  suit  in  chancery,  in  the  circuit 
court  of  Braxton  county,  against  said  Oeorge 
Bodkin  and  N.  G.  Mundy,  the  administrator 
of  Andrew  Boggs,  Jr.,  and  his  widow  and 
beirs,  to  compel  said  Bodkin  and  Mundy  to 
elect  promptly  to  have  said  contract  of  ex- 
change of  lands  between  them  and  his  father 
rescinded  or  specifically  performed  on  their 
part.  In  his  bill,  and  three  amended  bills, 
be  setoutsubstantially  the  facts  above  stated. 
The  original  bill  omits  any  statement  of  the 
compromise,  or  attempted  compromise,  made 
in  the  spring  of  1870,  whereby  it  was  agreed 
to  rescind  the  contract  for  the  exchange  of 
land  by  Andrew  Boggs,  Jr.,  and  Bodkin  and 
Mundy.  The  bill  gives  the  contents  of  this 
contract  and  refers  to  a  copy  of  it  as  filed 
therewith  as  an  exhibit,  though  in  fact  no 


such  copy  was  filed.  The  bill  says  that  Bod- 
kin and  Mundy  in  this  exchange  of  lands 

were  to  pay  Andrew  Boggs,  Jr.,  9 boot. 

which  sum  the  bill  alleges  has  never  been 
paid. 

This  bill  further  alleges  that  at  the  same 
time,  on  September  6,  lw5,  the  said  Andrew 
Boggs,  Jr.,  made  a  deed  to  the  defendants, 
said  Bodkin  and  Mundy,  for  this  tract  of  786 
acres  of  land,  worth  $6,288,  and  put  George 
Bodkin  in  possession  thereof,  who  has  held 
it  ever  since  under  said  deed,  and  the  said 
Bodkin  and  Mundy  have  disposed  of  a  large 
amount  of  timber  off  the  said  land,  and  tak- 
en the  rents  and  profits  thereof.  The  bill 
further  states  that  Bodkin  and  Mundy  have 
not  conveyed  to  the  said  Boggs,  Jr.,  the  725 
acres  of  land  in  Upshur  and  Webster  coun- 
ties, according  to  their  contract.  It  further 
alleges  that  sadd  Andrew  Boggs,  Jr..  in  said 
deed  to  Bodkin  and  Mundy,  rettuned  a  lien  on 
the  786  acres  of  land  to  indemnify  him  against 
any  liens,  liabilities,  or  defects  of  title  on  the 
said  725-acre  tract,  which  by  terms  of  said 
contract  was  to  be  conveyed  by  Bodkin  and 
Mundy  to  the  said  Andrew  Boggs,  Jr.  The 
bill  also  alleges  that  on  September  28,  1878. 
for  a  valuable  consideration,  said  Andrew 
Boggs,  Jr.,  father  of  the  plaintiff,  transferred 
to  him  all  his  right,  title,  and  interest  in  this 
said  725-acre  tract,  and  in  the  said  purchase 

money  amounting  to$ ,  still  unpaid,  also 

the  said  lien  which  he  retained  in  the  deed  of 
this  786  acres.  The  bill  states  that  Andrew 
Boggs  has  since  died  intestate,  and  one  P.  F. 
Duffy  has  qualified  as  his  administrator.  The 
prayer  of  this  bill  is  as  follows:  "Therefore 
plaintiff  prays  that  the  parties  mentioned  in 
the  caption  may  be  made  parties  defendants, 
and  full,  true,  and  perfect  answer  make  to 
all  and  singular  the  matter  herein  stated  and 
charged,  and  that  the  defendants,  George 
Bodkin  and  K.  G.  Mundy,  may  be  compelled 
to  elect,  within  a  short  day  given  for  the  pur- 
pose, either  to  have  said  contract  rescinded, 
and  the  deed  for  the  786  acres  decreed  void, 
or  specifically  performed  on  their  part  by  the 

payment  of  $ ,  the  unpaid  purchase 

money,  and  the  conveyance  to  the  plaintiff  of 
the  725  acres  of  land;  and  such  other  and 
general .  relief  as  the  court  may  see  fit  to 
grant. "  Bodkin  and  Mundy  appeared  and  de- 
murred to  this  bill,  but  withdrew  their  de- 
murrer at  the  August  term,  1881,  and  took  a 
rule  against  the  plaintiff  to  require  him  to 
produce  and  file  the  original  contract  between 
Andrew  Boggs,  Jr.,  and  Bodkin  and  Mundy. 
On  the  4th  of  October,  1881,  the  plaintiff, 
William  H.  Boggs,  filed  his  answer  in  writ- 
ing to  this  rule,  in  which  he  alleges  Iiis  in- 
ability to  produce  this  contract,  because  it 
had  been  left  by  his  father,  Andrew  Boggs, 
Jr.,  in  his  life-time  with  one  Jonathan  Ben- 
nett, to  bring  a  suit  upon,  and  he  asked  the 
judge  in  the  vacation  to  award  a  subpoena  du- 
ces  tecum  to  compel  the  production  of  said 
paper  by  said  Bennett.  This  subpoena  was 
awarded  by  the  judge,  and  on  motion  of  Bod- 
kin and  Mundy  the  rule  against  the  plaintiff 
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was  discharged.  B7  an  order  made  on  No- 
vember 29,  1881,  and  a  rule  issued  against 
Jonathan  M.  Bennett  to  appear  and  show 
oanse  whj  he  sliould  not  be  fined  for  his  con- 
tempt in  failing  to  flle  tliis  contract,  alleged 
to  be  in  his  possession,  and  in  April,  1882, 
on  motion  of  Bodkin  and  Mundj,  the  plain- 
tiff was  required  to  speed  his  cause,  on  pain 
of  the  dismissal  of  the  bill,  and  in  August, 
1882,  the  court  in  vacation  enlarged  the  rule 
against  J.  M.  Bennett  till  the  next  term  of 
court,  when  Bennett  filed  his  answer,  in 
writing,  to  this  rule,  but  no  entry  of  filing, 
it  appears,  was  made  by  the  court.  At  De- 
cember term,  1882,  said  Bodkin  and  Mundy 
filed  their  joint  answer  to  this  bill,  to  which  he 
replied  generally,  and  asked  leave  of  the 
court  to  amend  this  bill,  in  which  be  alleged 
that  the  said  contract  between  Andrew 
Bogga,  Jr.,  and  Bodkin  and  Mundy  was  in 
the  possession  of  Jonathan  Bennett,  who,  al- 
though called  upon  to  produce  it,  bad  here- 
tofore failed  and  refused  to  do  so.  This 
amended  bill  alleged  that  Bennett  bad  an  in- 
terest in  this  contract,  and  it  prayed  tiiat  be 
might  he  made  a  party  defendant  in  this 
cause,  and  be  required  and  compelled  to  pro- 
duce and  file  this  contract. 

On  April  28,  1883,  Jonathan  M.  Bennett 
filed  his  separate  answer  to  this  amended  bill, 
but  this  answer  has  been  taken  out  of  the  pa- 
pers of  the  court,  and  cannot  now  be  found. 
At  the  December  term  of  1888,  said  Bodkin 
and  Mundy  filed  their  amended  and  supple- 
mental Joint  answer,  in  which  they  set  out 
as  defense  the  facts  hereinbefore  stated.  They 
denied  the  waste  charged  by  the  plaintiff. 
They  relied  upon  the  statute  of  limitations. 
This  answer  was  replied  to  generally,  and  the 
defendants  subsequently  demurred  to  the 
plaintiff's  amended  bill.  The  plaintiff  filed 
a  second  amended  bill,  in  which  be  states 
that  Homer  A.  Holt  claimed  to  ba  the  owner 
ot  the  725  acres  of  land  which  said  Bodkin 
and  Mundy  contracted,  as  before  stated,  to 
convey  to  Andrew  Buggs,  Jr.,  in  exchange 
for  this  786  acres  of  land,  and  there  is  filed, 
as  exhibits,  deeds  which  purport  to  convey 
to  Holt  this  land,  but  it  is  alleged  that  Holt 
agreed  to  let  said  Bodkin  and  Mundy  have 
this  725  acres  of  land,  and  they  bovjed  upon 
it.  and  took  actual  possession  thereof,  and 
made  valuable  improvements  thereon,  and 
were  so  in  possession  thereof  when  they  made 
the  contract  on  Septeml>er  6,  1865,  to  ex- 
change it  with  Andrew  Boggs.  Jr..  for  the 
786-acre  tract  aforesaid.  In  this  second 
amended  bill  it  is  alleged  that  this  contract 
of  exchange  has  t)een  lost,  and  cannot  l>e 
found  after  diligent  search.  The  bill  states 
that  Homer  A.  Holt,  on  July  24. 1882,  sold  and 
conveyed  this  7S6-acre  tract  to  B.  C.  Conrad. 
The  bill  further  states  that  said  Bodkin  and 
Moody  sold  moat  of  the  timber  off  of  786 
acres  to  Barns  &  Bros.,  and  with  the  pro- 
seeds  purchased  the  said  land  of  tiie  agent  of 
Bald  Merchant,  who  bad  only  a  pretense  of 
title.  Mundy  has  since  sold  this  land  to  tlie 
son  of  said  Bodkin,  who  is  his  brother-in-law. 


This  deed,  it  is  claimed,  is  fraudulent,  as  it 
was  made  for  the  purpose  of  defrauding  the 

Slaintiff,  and  the  grantee.  John  P.  Bodkin,  it 
I  alleged,  knew  all  the  facts.  He  lived  with 
his  father,  George  Bodkin,  on  this  land. 
This  amended  bill  asks  to  set  aside  the  deed 
from  Andrew  Boggs,  Jr..  to  said  Bodkin  and 
Mundy,  and  also  the  deed  from  Mundy  to 
John  P.  Bodkin,  and  restore  the  plaintiff  to 
the  possession  of  this  786  acres,  and  for  gen- 
eral relief.  This  second  amended  biL  was 
demurred  to  by  John  Bodkin  nnd  Mundy,  and 
also  answered  by  them  jointly,  in  which  they 
adopt  the  separate  answer  of  George  Bodkin, 
previously  filed.  Tliis  answer  states  at  some 
length  the  facts  hereinbefore  stated,  and  es- 
pecially the  rescission  of  the  contract  of  ex- 
change, which  it  is  insisted  was  consiim- 
maied  in  1870.  as  heretofore  stated.  He  does 
not  even  assert  that  the  Uefaudants  Oeorge 
Bodkin  and  N.  G.  Mundy  had  a  valid  title  to 
the  725-acre  tract  in  Braxton  county,  which 
was  to  have  been  conveyed  to  the  said 
Andrew  Bogg^,  Jr.  All  that  he  says  on  the 
subject  is  that,  "as  to  what  title  they  had  to 
the  tract  of  725  acres  which  Homer  A.  Holt 
agreed  to  convey  to  them,  is  a  matter  of  no 
consequence  in  this  suit,  because  this  agree- 
ment by  the  plaintiff  rescinded  the  contract 
sued  upon  in  this  cause. "  A  third  amended 
bill  similar  to  tliis  second  amended  bill,  but 
more  argumentative  and  more  detailed  in  its 
statements,  was  filed. 

The  defendants  said  George  Bodkin  and 
said  Mundy  demurred  to  this  third  amend- 
ed bill,  and  also  answered  it  substantially  as 
they  had  answered  the  second  amended  bill. 
These  answers  were  replied  to  generally.  It 
was  proven  that  this  725  acres,  known  as 
the  "Bodkin  Place,"  was  sold  by  Homer  A. 
Holt  to  said  George  Bodkin  and  N.  G.  Mundy 
about  1855,  and  lie  gave  them  a  title-bond 
therefor,  and  put  them  in  actual  possession, 
and  took  their  bonds  for  the  purchase  money. 
In  1870,  shortly  after  Andrew  Boggs.  Jr..  and 
said  Bodkin  and  Mundy  had  agreed  to  cancel 
their  contract,  whereby  these  725  acres  were 
to  be  exchanged  for  the  786  acres  at  the  forks 
of  the  Kanawha,  said  Boilkin  and  Mundy 
agreed  with  Holt  to  cancel  the  contract, 
whereby  they  were  to  purchase  from  him 
this  725  acres,  and  it  was  accordingly  can- 
celed, the  titie-bond  being  sarrendwed  to 
Holt  by  them,  and  their  purchase-monqr 
bond  surrendered  by  Holt  to  them.  They 
gave  up  the  possession  of  the  land  to  Holt^ 
and  he  agreed  to  pay  them  from  $S0  to  $1W 
for  improvements  they  had  put  upon  tlw 
land,  and  he  executed  liis  bond  to  them  ttiere- 
for.  Holt  afterwards  sold  the  land  to  B.  C. 
Conrad,  but  that  contract  has  also  been  re- 
scinded by  mutual  consent.  There  ware 
numerous  orders  made  suppressing  deposi- 
tions or  portions  of  depositions,  giving  leave 
to  retake  depositions,  and  other  orders  relat- 
ing to  details  in  tlie  conducting  of  the  cause 
in  the  circuit  court.  These,  so  far  as  it  is 
deemed  necessary,  will- be  noticed  in  the  opin- 
ion.   It  is  not  deemed  necessary  to  nM» 
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tbem  further  now.  On  May  S,  1887,  this  de- 
cree was  entered.  "Upon  consMeration 
whereof  it  is  adjudged,  ordered,  and  decreed 
that  the  demurrers  aforesaid  be  severally  over- 
ruled; and  the  court  being  of  opinion  that 
the  plaintiff  Is  entitled  to  a  rescission  of  the 
contract  of  exchange  of  lands  made  by  An- 
drew Boggs  with  G^rge  Bodliin  and  N.  G. 
Mandy,  whereby  the  said  Andrew  Boegs  ex- 
changed 786  acres  of  land  in  the  bill  men- 
tioned for  725  acres  of  land  in  tlie  bill  men- 
tioned, and  to  a  cancellation  of  the  deed  made 
by  the  said  Andrew  Boggs  to  the  defendants 
George  Bodkin  and  Nimrud  G.  Mundy,  dated 
the  6th  day  of  September.  1865,  a  copy  of 
which  is  filed  as  'Exhibit  B '  with  the  plain- 
tiff's bill,  it  is  therefore  adjudged,  ordered, 
and  decreed  that  the  contract  of  exchange 
and  deed  aforesaid  be.  and  are  hereby,  re- 
scinded, canceled,  and  annulled,  and  thai  the 
defendants  George  Bodkin  and  John  F.  Bod- 
kin do  surrender  to  the  plaintiff  the  posses- 
sion of  the  786  acres  of  land,  described  in  the 
said  deed,  and  a  writ  of  possession  is  awarded 
the  plaintiff  to  cause  him  to  have  the  posses- 
sion thereof.  It  is  further  adjudged,  ordered, 
and  decreed  that  N.  G.  Mundy,  George  Bod- 
kin, and  John  P.  Bodkin  do  pay  to  the  plain- 
tiff his  costs  by  him  herein  expended;  but  it 
is  provided  that  this  decree  shall  not  preju- 
dice the  right  of  the  said  defendants  Bodkin 
to  assert  or  maintain  their  right  and  title,  if 
.any  they  have,  to  the  786  acres  of  land  afore- 
said, derived  by  them,  or  either  of  them,  from 
or  nn<ler  Samuel  Merchant,  in  any  suit  or 
proceeding  in  which  it  may  be  involved. 
At  the  instance  of  the  defendants  George 
Bodkin  and  John  P.  Bodkin  it  is  ordered  that 
the  execution  of  this  decree  be  suspended  for 
the  period  of  80  days,  upon  the  said  defend- 
ants, or  either  of  them,  giving  bond  before 
the  clerk  of  this  conrt,  with  good  security,  to 
be  approved  by  him,  in  the  penalty  of  $400, 
conditioned  for  the  payment  of  all  such  dam- 
ages as  any  person  may  sustain  by  reason  of 
such  suspension  in  case  a  supersedeas  to  this 
decree  stmll  not  be  allowed,  and  be  effectual, 
within  the  time  aforesaid."  To  which  de- 
cree an  appeal  and  supersedeat  has  been 
awarded  to  George  Bodkin  and  N.  G.  Mundy, 
on  July  11. 1887. 

J.  J.  Davis  and  Dayton  <&  Dayton,  for 
appellants.  O,  P.  Dorr  and  &.  J.  Arnold, 
tot  appellee. 

Green,  J.,  {(^fter  stating  the  /aets  as 
above.)  The  prayer  of  the  original  bill  in 
this  caose  was  "that  the  defendants  George 
Bodkin  and  N.  O.  Mundy  may  be  compelled 
to  elect,  within  a  short  day  given  for  the  pur- 
pose, either  to  have  said  contract  rescinded, 
and  the  deed  for  the  786  acres  decreed  void,  or 
•peciflcally  performed  on  their  part  by  the 

paymfflit  at  >    the  unpaid  purchase 

noney,  and  the  conveyance  to  the  plaintiff 
of  tbq  726  acres  of  land;  and  for  general  re- 
Itaf.* 

The  evldeiMe  shows  that  in  1876,  the  plain- 


tiff, finding  that  he  eonld  not  make  good  his 
warranty  of  title  for  the  786  acres  of  land 
oontaincKl  in  Ids  deed  to  said  Bodkin  and 
Mundy,  and  they,  having  been  sued  by  one 
Merchant  for  the  tract  ot  land  which  they  had 
been  put  in  possession  of,  would  lose  the 
same,  proposed  to  rescind  this  contract  of  ex- 
change of  this  786-acre  tract  for  said  tract  of 
725  acres,  and  the  proposition  was  accepted  by 
the  defendants  said  Bodkin  and  Mundy.  and 
com  pletely  consummated  by  them ;  they.on  the 
plaintiff's  advice,  abandoning  all  defense  of 
the  ejectment  suit  brought  to  recover  this  786 
acres  of  land  of  them,  and  Andrew  Boggs, 
Jr..  the  father  of  the  plaintiff,  abandoning 
his  possession  of  the  723-acre  tract.  So  that, 
in  point  of  fact,  the  parties  to  this  contract 
liad,  so  far  back  as  1870,  mutually  agreed 
that  what  was  asked  by  the  plaintiff's  orig- 
inal bill  was  right  and  proper.  This  being 
the  case,  it  is  dilflcult  to  see  bow  the  court 
could  do  otlierwise  than  rescind  this  contract 
for  the  exchange  of  these  two  tracts  of  land. 
It  was  agreed,  in  187U.  that  this  siiould  be 
done  because  the  father  of  the  plaintiff.  An- 
drew Boggs,  Jr.,  did  not,  as  he  then  admitted, 
have  a  good  title  to  the  786-acre  tract.  But,  if 
proper  then,  it  was  much  more  proper  and 
necessary  in  1881..  when  this  suit  was  insti- 
tuted, for  it  was  proven  in  the  case  that  the 
defendants  Bodkin  and  Mundy  did  not  then 
have  a  pretense  of  title  to  the  725-acre  tract. 
They  never  did  have  any  title,  but  tliey  did 
have,  when  this  contract  of  exchange  was 
made,  a  right  to  demand  a  conveyance  of  this 
land,  upon  their  paying  the  purcliase  uiuney 
to  Holt,  of  whom  they  bouglit  it.  But  this 
right  to  demand  a  oonveyance  of  this  land 
was  lost  by  them  in  1870,  they  having  re- 
scinded their  contract  for  the  purchase  of  this 
land,  given  op  the  possession  of  it  to  Holt, 
and  annulled  the  contract  of  sale,  and  Holt, 
the  vendor,  having  surrendered  to  them  their 
purchase-money  bonds,  and  paid  tbem  for 
their  improvements  on  the  land.  It  would, 
therefore,  obviously  have  been  improper  for 
the  circuit  court  In  this  cause  to  speciflo- 
ally  enforce  this  contract,  as  neitlier  party 
had  title  to  the  tracts  of  land  they  under* 
took  to  exchange.  It  was  of  oonrse  proper, 
if  the  contract  was  to  be  rescinded,  to  restore 
each  party  to  the  situation  he  was  in  when 
this  contract  was  entered  into.  The  defend- 
ants said  Bodkin  and  Mundy  had  been  thus 
restored  to  the  situation  in  which  they  were 
wlien  the  parties  had  themselves  agreed  on 
a  rescission  of  the  contract  in  1870;  that  is  to 
say,  Andrew  Boggs  had  surrendered  to  them 
the  possession  of  the  725-acre  tract  which 
they  had  put  in  his  possession.  To  restore 
the  other  side  to  the  position  in  which  they 
were  before  this  contract  was  made  it  was 
necessary,  not  only  to  require  iiodkin  and 
Mundy  to  surrender  to  the  plaintiff,  as  the 
representative  of  Andrew  Boggs,  Jr.,  the 
786-acre  tract,  the  possession  of  which  was 
obtained  from  said  Boggs,  but  it  was  also 
necessary  to  set  aside'  and  annul  the  deed 


Digitized  by 


Google 


896 


SOUTHEASTERN  BEFOBTEB.  YoL.  9. 


(W.  Va 


from  said  Andrew  Boggs  to  them,  dated  Sep- 
tember 6,  1865;  and  this  was  properly  done 
by  the  decree  appealed  from,  rendered  May  8. 
1887. 

The  eoansel  for  the  appellantB  insist  that 
this  agreement  made  1870  by  said  Andrew 
Boggs,  Jr..  and  said  Bodkin  and  Mundy.  to 
cancel  this  ooutract  for  the  exchange  of  lands, 
l)eing  but  an  executory  parol  agreement,  was 
a  mere  nullity,  as  the  agreement  to  exchange 
these  lands,  being  in  writing,  could  only  be 
■et  aside  by  an  agreement  in  writing  signed 
by  the  grantees.  But  this  arrangement  in 
1870  was  not  simply  an  executory  agreement 
in  writing  signed  by  the  grantees,  but  it  was 
executed  by  said  Andrew  Boggs,  Jr.,  surren- 
dering to  Bodkin  and  Mundy  the  possessioh 
of  their  725  acres  of  land,  and  disposed  of  it 
by  restoring  to  Holt,  from  whom  they  had 
agreed  to  purchase  it,  taking  back  their  pur- 
chase money  bonds,  and  canceling  and  sur- 
rendering the  contract  whereby  they  became 
the  purchasers  of  this  land  from  Holt  After 
this,  said  Bodkin  and  Mundy  could  not  equi- 
tably refuse  to  surrender  to  said  Andrew 
Boggs  his  786  acres  got  from  him  in  ex- 
change for  this  725  acres,  and  to  cancel  the 
contract  for  the  exchange  of  these  lands,  even 
were  the  position  of  the  appellants'  counsel 
— that  a  mere  executory  parol  contract  would 
be  insufficient  to  cancel  a  written  contract  for 
the  exchange  of  lands — tenable.  But  the 
court  would  have  to  set  aside  this  contract  of 
exchange,  even  though  the  partnership  had 
not  made  a  valid  agreement  to  do  so  in  1870, 
for  the  parties  to  this  contract  for  the  ex- 
change of  lands,  or  their  representatives,  are 
unable  to  specitically  execute  the  same.  Said 
Andrew  Boggs,  Jr.,  and  repr^entatives  have 
not,  and  never  did  have,  such  good  title  to 
the  786  acres  of  land  that  a  court  of  equity 
would  be  justified  in  holding  that  their  deed 
to  said  Bodkin  and  Mundy  conveyed  to  them 
such  title  to  his  786  acres  of  land  that  would 
compel  them  to  receive,  in  compliance  with 
his  obligation  to  give  them,  this  tract  of  land, 
and  a  clear  and  valid  title  thereto.  The  ap- 
pellants admit  that  on  the  face  of  the  deeds 
the  title  of  said  Andrew  Boggs  was  not  good. 
He  traced  his  title  back  to  a  patent  July  1, 
1856,  by  the  state.  But  it  appears  in  proof 
that  one  Daniel  Stringer  had  a  patent  issued 
to  him  by  the  state  on  September  8, 1824,  for 
a  2,000-acre  tract,  which  covered  the  whole 
of  this  786  acres  as  entered,  surveyed,  and 
patented  to  David  Alkire  more  than  SO  years 
afterwards.  It  is  claimed,  however,  that 
David  Alkire,  and  those  claiming  under  him, 
acquired  a  valid  title  to  this  786  acres  of  land 
by  their  holding  in  adversary  possession 
against  Danid  Stringer,  and  those  claiming 
under  him,  for  more  than  10  years  prior  to 
September  6, 1865,  when  this  tract  of  land 
was  conveyed  by  said  Andrew  Boggs  and  wife 
to  said  George  Bodkin  and  ITimrod  G.  Mundy, 
in  accordance  with  said  contract  for  the  ex- 
change of  this  land  for  the  725-acre  tract. 
To  constitate  adversary  possession,  such  as 
will  bai-  the  legal  owner,  five  elements  must 


exist  It  must  be  (I)  hostile;  (2)  actual;  (3) 
visible,  notorious,  and  exclusive;  (4)  contin- 
uous; (5)  under  claim  of  title.  See  Core  v. 
Faupel,  24  W.  Ya.  238,  point  1  of  syllabus. 

The  appellants'  counsel  insist  that  neither 
David  Alkire  nor  any  one  claiming  under 
him  ever  held  adverse  or  hostile  possession 
of  the  786  acres  of  land  as  against  Daniel 
Stringer  or  those  claiming  under  him. 
Stringer  obtained  a  patent  for  2,00U  acres  of 
land  covering  that  located  and  surveyed  by 
David  Alkire  some  30  years  afterwards.  It 
is  true  that,  as  early  as  1834,  David  Alkire 
settled  on  tliis  land,  and  actually  built  a  house 
thereon,  and  cleared  up  and  inclosed  a  few 
acres  of  ground.  The  simple  proving  that  a 
party  was  in  the  actual  possession  of  a  tract  of 
land  is  not  sufficient,  for  the  burden  of  proving 
that  it  was  adverse  and  hostile,  and  nut  un- 
der the  legal  owner  of  the  land,  is  on  the 
person  who  assorts  that  such  possession  was 
adverse.  See  Jones  v.  Porter,  2  Pen.  &  W. 
132.  There  is  proof  that  David  Alkire  took 
possession  as  before  stated,  he  inclosing  a 
few  acres  of  land  in  1834.  There  Wiis  then, 
so  far  as  the  record  shows,  no  claimant  of 
this  786  acres  of  land,  or  any  part  of  it,  ex- 
cept Daniel  Stringer,  who  had  had  a  patent 
for  a  tract  of  land  covering  it  for  some  10 
years. 

The  appellants  insist  that  the  presumption 
of  fact  is  that  David  Alkire  entered  on  this 
land  under  the  title  of  Daniel  Stringer,  and 
that  this  presumption  is  much  strengthened 
by  the  fact  that  the  record  shows  no  other 
claim  of  title  to  this  land  till  July  22,  1854. 
when  he  entered  this  786  acres  of  land,  as 
vacant  land.  In  the  meantime  he  had  aban- 
doned or  surrendered  the  possession  of  this 
land  for  many  years,  for,  in  1843,  Samuel 
Merchant,  who  claimed  the  land  under  the 
patent  of  Daniel  Stringer,  leased  this  land  to 
Andrew  Boggs,  Sr.,  for  three  years  from 
April  1,  1843,  and  put  said  lessee  in  the  pos- 
session of  said  land,  it  being  then  unoccupied 
by  any  one.  Before  this  lease  expired  An- 
drew Boggs,  Jr.,  the  plaintiff's  father,  the 
son  of  the  lessee  Andrew  Bogga.  Sr..  married, 
and  thereupon  he  moved  into  said  house  on 
this  786-aore  tract,  and  he  occupied  it  for  some 
three  years  under  his  father,  who  was  hold- 
ing it  under  the  Stringer  title  as  tenant,  when 
be  gave  it  up.  The  agent  of  Samuel  Mer- 
chant leased  the  lower  part  of  this  survey  to 
Thomas  Roby,  who,  with,  bis  son,  as  tenant 
under  those  claiming  under  the  Strineer  sur- 
vey, occupied  a  portion  of  this  2,000-acre 
tract  by  living  upon  it  and  cultivating  a  por- 
tion of  it  from  1854  till  1863. 

It  is  insisted  by  the  counsel  for  the  appellee 
that  the  possession  of  David  Alkire,  and  those 
claiming  under  him,  was  not  exclusive  dur^ 
ing  these  nine  yrars,  and  also  that  it  was  not 
continuous,  as  the  law  requires.  David  Al- 
kire obtained  bis  patent  for  this  786  acres  of 
land  in  July  1,  1856.  He  Imd  it  entered  on 
July  22,  1854,  and  made  a  deed  of  it  to  said 
Andrew  Boggs,  Jr.,  on  December  5,  1854, 
which  was  not  recorded  till  December  10. 
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1866.  Yet,  in  1860,  said  Andrew  Boggs 
took  a  lease  of  the  whole  2,000-acre  tract,  in- 
dading  this  786  acres  which  had  been  patent- 
ed to  David  Alkire  from  Samuel  Merchant, 
elaiming  under  the  Stringer  title;  and  if  he 
had  any  adverse  possession  under  the  Alkire 
title,  which  commenced  in  1854,  this  hostile 
possession  was  broken  up  by  his  claiming  as 
lessee  under  the  Stringer  title,  in  1860,  and 
afterwards.  There  is  certainly  much  force 
in  these  views  of  counsel  of  Gkorge  Bodkin 
and  N.  6.  Mundy.  They  at  least  show  that 
the  title  of  Andrew  Bo^'gs,  Jr.,  to  this  786 
acres  of  land  was  very  far  from  being  clearly 
good;  and  when  it  is  remembered  that,  iu 
1870,  Andrew  Bc^gs,  Jr.,  had  an  opportu- 
nity of  establishing  his  title  to  this  land,  if  he 
had  good  title,  in  the  action  of  ejectment 
brought  against  his  vendees,  said  Bodkin 
and  Mundy,  by  said  Merchant,  claiming  un- 
der this  Stringer  title,  but  he  did  not  avail 
himself  of  this  opportunity,  but  then  ad- 
mitted the  superiority  of  the  Stringer  title, 
and  advised,  his  said  vendees  not  to  defend 
said  suit,  but  either  to  surrender  the  land  to 
the  claimant  under  this  Stringer  title,  or  com- 
promiae  the  suit  on  the  best  terms  they  could 
make,  under  such  circumstances  it  would 
not  be  right  for  a  court  of  equity  to  compel 
the  defendants  George  Bodkin  and  N.  G. 
Mundy  to  accept,  as  a  fulfillment  of  their 
part  of  the  contract  to  convey  this  786  acres, 
with,  a  good  title  to  them,  this  deed  from  him 
to  them.  This  title,  if  not  actually  worth- 
less, was  at  least  so  regarded  by  himself,  and 
they  ought  not  to  be  compelled  to  run  the 
risk  of  losing  this  786-acre  tract  when  It  ap- 
pears that  said  Andrew  Boggs,  who  ought  to 
know  the  character  of  his  title,  obviously  re- 
garded this  risk  as  so  great  that  he  thought 
their  loss  of  it  by  them  as  almost  a  certainty. 
But  there  is  still  another  reason,  not  no- 
ticed -in  the  argument  of  this  cause,  which 
would,  of  itself,  require  the  sbandonraent  of 
this  contract  of  exchange  of  lands  of  Septem- 
ber 6,  1865;  i.  e.,  the  entire  failure  of  the 
record  to  show  what  were  the  terms  of  this 
contract.  The  bill  alleges  that  the  defend- 
ants George  Bodkin  and  N.  G.  Mundy  were 
by  said  agreement  in  exchange  for  said  786 
acres,  not  only  to  convey  the  said  725  acres, 
but  also  to  pay  to  the  said  Andrew  Boggs 

# .    They  neither  conveyed  said  7?5 

acres  of  land  to  him,  nor  paid  him  ssdd 
money.  That  these  were  the  terms  of  this 
contract  is  denied  by  the  answers  of  these  de- 
fendants, which  were  replied  to  generally; 
and  there  is  an  entire  failure  of  proof  as  to 
the  terms  of  this  contract  of  exchange.  There 
ia  proof  that  an  exchange  of  these  two  tracts 
was  agreed' upon,  but  no  one  proves  whether 
there  was  to  be  any  boot  paid  in  the  exchange 
by  either  party.  The  contract  was  reduced 
to  writing,  and  this  writing  was  in  the  pos- 
session of  Jonathan  M.  Bennett  when  this 
suit  was  instituted.  He  refused,  however, 
to  produce  this  written  contract,  though  re> 
quired  so  to  do  by  the  court;  and,  in  one  of 
the  latter  amended  bills,  it  is  alleged  by  the 
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plaintiff  to  have  been  lost.  It  never  was 
produced,  nor  has  its  contents  ever  been 
proven.  This  of  course  would  eftectually 
prevent  the  court  from  specifically  enforcing 
this  contract. 

There  were  certain  orders  made  during  the 
progress  of  this  cause,  which  have  not  been 
noticed.  The  first  of  these,  made  August 
29. 1884,  granted  the  defendant  George  Bod- 
kin, for  reasons  set  forth  in  the  affidavit  of 
his  counsel,  leave  to  retake  the  depositions 
of  G.  D.  Camden,  upon  giving  notice  to  the 
plaintiff  of  the  time  and  place  of  such  exam- 
ination. It  will  sufiice  to  say.  In  reference 
to  this,  that  it  is  unnecessary  to  consider  the 
merits  of  this  order,  as  it  was  made  at  the  in- 
stance of  the  appellants  in  this  cause,  and 
they  cunnot  therefore  complain. 

The  reading  of  the  deposition  was  excepted 
to  by  the  plaintiff,  and  two  exceptions  in- 
dorsed on  the  back  thereof.  One  of  those  ex- 
ceptions was  because  "the  notary  continued 
the  taking  of  depositions,  without  commenc- 
ing the  examination  of  a  witness,  and  with- 
out notice  or  presence  of  the  plaintiff  first 
from  December  11,  1883,  until  December  20, 
1888,  and  from  December  20,  1883,  until 
December  25.  1883,  and  the  plaintifT  would 
have  been  subjected  to  unlawful  expense  and 
trouble  to  have  attended  on  all  of  said  days." 
This  exception  was  overruled  by  an  order 
made  September  8,  1885,  and  portions  of 
these  depositions  were  read  by  the  court  at 
the  final  hearing  of  the  cause.  It  appears, 
when  these  several  continuances  were  made, 
a  formal  order  was  made  by  the  notary,  stat- 
ing that  no  witness  had  appeared,  and  the 
"  taking  of  these  depositions  is  continued  to 
the  specific  day,  at  the  same  place,  and  be- 
tween the  same  hours."  This  memorandum 
was  dated  and  signed  by  the  notary  public, 
officially.  The  taking  of  these  depositions 
was  perfectly  regular,  and  this  exception  to 
them  was  properly  overruled  by  the  court. 
Tlie  plaintiff,  by  the  manner  in  which  these 
depositions  were  taken,  was  not  compelled  to 
attend,  at  the  place  named  for  taking  these 
depositions,  five  different  times,  as  the  ex- 
ception seems  to  assume.  In  point  of  fact, 
he  did  not  attend  a  single  time;  and,  if  he 
had  attended  when  first  notified,  he  could 
have  asked  that  the  witness  which  did  not 
attend  be  summoned  to  attend  by  subpoena 
issued  by  the  notary  at  the  time  fixed  at  the 
first  continuance;  and  the  presumption  is 
that  the  witness  would  have  done  so,  and 
his  deposition  been  taken,  at  the  second  con- 
tinuance instead  of  the  fifth.  The  plaintiff 
bad  no  right  to  object  to  this  deposition 
being  taken  on  the  28th.  He  utterly  neg- 
lected to  pay  any  attention  to  the  notice  he 
received  to  take  this  deposition,  and  he  can 
properly  attribute  his  absence  when  the  de- 
position was  taken  to  his  own  neglect,  and 
not  to  the  action  of  the  notary  in  regularly 
continuing  the  taking  of  depositions  from 
time  to  time. 

The  plaintiff  also  excepted  to  bo  much  of 
the  deposition  of  N.  G.  Mundy  taken  then  as 
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detailed  any  conversation  or  declaration  made 
by  Andrew  Boggs,  deceased,  to  him,  and  alike 
0xception  was  taken  to  the  deposition  of  John 
P.  Bodkin,  taken  on  November  28, 1885,  and 
December  3,  1885.  The  court  sustained 
these  exceptions,  and  ordered  that  so  much 
of  these  depositions  as  gives  any  personal 
transactions  or  communications  between  the 
witnesses,  as  respective  parties  to  this  suit, 
and  Andrew  Boggs,  Jr.,  be  suppressed.  This 
suppression  of  this  portion  of  these  deposi* 
tions  was  obviously  right. 

These  orders  should  have  designated  the 
answers  to  specified  questions  which  were 
thus  suppressed,  but  the  plaintiff  cannot  com- 
plain in  this  court  that  the  answers  were 
not  so  designated,  as  the  record  does  not  show 
that  he  asked  the  court  below  to  he  thus 
specific  in  making  these  orders,  and  it  does 
not  appear  from  the  whole  record  that  he 
was  injured  by  the  manner  in  which  these 
orders  were  made,  for  it  does  not  appear 
that  the  court  below,  at  the  hearing  of  this 
cause,  read  or  considered  any  of  the  an- 
swers of  these  witnesses  which  ought  to  have 
been  suppressed  as  incompetent  evidence; 
and,  omitting  all  such  evidence,  there  was 
ample  testimony  in  the  cause  to  justify  the 
court  below  in  reaching  the  conclusion  which 
It  did. 

One  of  the  errors  assigned  in  the  petition 
for  the  appeal  of  George  Bodkin  and  N.  G. 
Mundy  and  John  P.  Bodkin  is  the  court 
erred  in  sustaining  the  exception  of  the  plain- 
tiff to  the  deposition  of  G.  D.  Camden,  taken 
on  the  I9th  of  October,  1883,  and  filed  in  the 
cause.  There'  is  nothing  of  which  they  can 
complain  alleged  in  this  ground  of  error,  for, 
on  motion  of  the  said  defendants  Bodkin  and 
Mundy,  on  August  25, 1884,  they  were  given 
leave  to  retake  the  deposition  of  Gideon  D. 
Camden,  and  on  August  23,  1886,  they  did 
retake  his  deposition,  and  it  was  again  taken 
on  August  12, 1887.  These  depositions  were 
read  by  the  court,  and  the  appellants  could 
have  sustained  no  injury  from  the  first  depo- 
sition of  G.  D.  Camden  not  having  been  read 
by  the  court,  as  the  depositions  that  were 
read  contain  all  and  more  than  what  was 
contained  in  his  first  deposition.  The  appel- 
lant must  show,  not  only  that  such  orders 
made  pending  a  cause  were  erroneous,  but 
that  he  sustained  injury  thereby. 

The  depositions  of  Washington  Boggs  and 
V.  M.  Roby,  taken  before  Lewis  Kelly,  as 
notary  public,  on  November  21,  1884,  were 
improperly  suppressed  by  an  order  made  De- 
cember 3,  1885,  on  exception  of  plaintiff  to 
the  reading  of  these  depositions.  These  dep- 
ositions should  have  been  read  by  the  court; 
and,  in  stating  and  deciding  this  case,  I  have 
considered  them  as  in  the  cause.  They 
rather  strengthen  the  position  of  the  appel- 
lees, and,  it  seems  to  me,  were  not  very  prej- 
ndicial  to  the  plaintiff  in  the  case,  but  really 
strengthened  it,  though  the  depositions  were 
taken  by  the  defendants. 

The  court,  by  its  order  on  Deceml)er  2, 
1886,  sustained  the  exception  of  the  plaintiff 


to  the  reading  of  an  attested  copy  to  the  deed 
of  trust  from  Daniel  Stringer  to  Camden  and 
Porter,  trustees,  filed  with  the  defendants' 
answer,  in  tracing  the  title  of  Merchant  to 
Daniel  Stringer's  patent,  and  in  order  to 
show  that  Andrew  Boggs  did  not  have  • 
good  title  to  the  786-acre  tract  claimed  under 
a  patent  subsequent  in  date  to  Stringer's. 
This  deed  of  trust  is  signed  "D.  STRiMeBB." 
and  was  recorded  on  its  acknowledgment  bj 
D.  Stringer  before  the  derk  of  the  conniy 
court  of  Lewis,  who  was  D.  Stringer.  This 
acknowledgment  was,  as  held  by  the  court 
below,  fatally  defective  if  the  Daniel  Stringer 
who  executed  the  deed  was  the  same  person 
as  D.  Stringer,  the  clerk,  as  a  person  cannot 
acknowledge  a  deed  before  himself.  There 
is  no  proof  on  the  question  tliat  arises 
whether  they  were  the  same  person,  though 
it  is  very  obvious  it  could  have  been  proved 
by  G.  D.  Camden  whether  they  were  the 
same  person  or  not.  It  seems  to  me,  in  the 
absence  of  all  proof  on  this  point,  the  pre- 
sumption on  the  face  of  the  deed  is  that  they 
were  the  same  person,  for  it  appears  that  the 
grantor  was  a  resident  of  Lewis  county,  and 
that  he  signed  his  name  "D.  Stbinoeb," 
just  as  the  clerk  signs  his  name.  If  so,  the 
court  did  not  err  in  excluding  this  copy  of 
this  deed  as  evidence.  This,  however,  doea 
not  materially  alter  the  case  as  presented  to 
the  court.  In  my  statement  and  considera- 
tion of  the  case  I  have  regarded  Merchant's 
title  as  properly  traced  back  and  connected 
with  D.  Stringer's  patent:  that  is,  I  have  re- 
garded the  existence  of  this  deed  of  trust  as 
established.  It  is  really  immaterial  whether 
the  valid  title  to  this  tract  of  land  was  io 
Merchant  or  D.  Stringer,  except  as  it  might 
affect  the  question  of  adversaiy  title  claimed 
by  David  Alkii-e  under  his  patent  in  1856, 
and  it  could  have  no  effect  on  this  question 
as  to  whether  he  had  this  deed  of  trust  or  not, 
as  it  is  still  abundantly  proven  that  Merchant 
claimed  title  under  the  Stringer  patent;  and 
whether  he  actually  had  a  good  title  would, 
of  course,  depend  on  whether  this  copy  of 
this  deed  of  trust  was  or  was  not  evidence. 
But  that  question  is  not  involved  in  this 
cause,  but  simply  whether  he  claimed  title 
under  the  Stringer  patent,  and  this  is  abun- 
dantly proven.  I  am  unable  to  find  any  er- 
rors in  this  record  prejudicial  to  the  appel- 
lants. The  decree  of  the  circuit  court  at 
May  3,  1881,  must  therefore  b«  affirmed,  and 
the  appellee  must  recover  of  the  appellants 
his  costs  in  this  court  expended,  and  $30  dam- 
ages. 

S;^'DER,  p.,  and  Enolish,  J.,  concurred. 
Bbamnom,  J.,  absent. 


(St  W.  Va.  51«) 

Keelt  v.  Bee  et  at. 

(Supreme  Court  of  Appeals  of  West  Vtrgtnia. 
Jane  27, 1889.) 

SDRETT — CONTBIBOIION — Swt-Otr. 
1,  Where  a  joint  and  several  promissory  not« 
was  executed  by  D.,  as  principal,  and  B.S.  &  P., 
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•a  niretie*.  payable  to  O.,  and  IT.  pays  a  portion  of 
Mid  note  after  judgment  has  been  rendered  against 
him  alone  tbereon,  if  such  payment  was  made  by 
N.  when  he  was  indebted  to  D.,  the  principal,  in 
■a  amoant  sufficient  to  pay  the  judgment  so  ob- 
tained against  him,  or  if,  after  the  maturity  of 
■aid  note,  said  N.  had  in  his  possession,  or  under 
hla  control,  money  belonging  to  said  D.,  snffloieat 
to  pay  off  said  note  or  judgment,  and  did  not  so 
apply  it.  tnit  paid  it  back  to  said  D.,  said  N.  is  not 
entitled  to  contribution  from  his  oo-sureties,  even 
if  be  afterwards  paid  said  note  or  judgment  out  ot 
his  own  money. 

S.  A  surety  is  entitled  to  the  benefit  of  any  in- 
demnity or  security  beld  by  his  co-surety;  and  if 
the  cosurety  has  it  in  his  power  to  pay  off  and  dis- 
charge the  indebtedness  for  which  they  are  jointly 
liable  out  of  money  or  other  thing  belonging  to  the 
principal,  and  faiU  to  do.  so,  he  cannot  call  upon 
bis  oo-surety  for  oontrlbntion. 

(SuUabut  by  the  Court.) 

Appeal  from  circuit  court,  Doddridge  conn- 
tijr:  Thomas  I.  Stealet,  Judge. 

Stuart  lb  Farr,  for  appellanta.  J.  V.  Blair, 
for  appellee. 

English,  J.  This  was  a  suit  in  equity, 
brought  by  one  Floyd  Neely,  in  the  circuit 
court  of  Doddridge  county,  against  John 
Donahue,  Ephraitn  Bee,  L.  W.  Pearcy,  ad- 
ministrator of  the  estate  of  Joshua  Pearcy, 
deceased,  M.  Donahue,  and  the  Grafton  B:tiik. 
It  seems  that  John  Djnahue,  Ephraim  Bee, 
Floyd  Neely,  and  Joshua  Pearry,  on  the  24th 
day  of  August,  1878,  executed  their  joint 
and  several  promissory  note,  payable  to  the 
Grafton  Bank,  at  Grafton,  West  Virginia,  or 
order,  120  days  after  date,  for  the  sura  of 
$400.  Upon  this  note  an  action  of  debt  was 
brought,  in  the  county  court  of  Taylor  cou  nty , 
against  the  parties  who  executed  said  note, 
bat  process  was  only  executed  upon  said 
Floyd  Neely,  and  judgment  was  rendered  by 
said  court  on  the  20th  day  of  May,  1879, 
against  said  Floyd  Neely  alone  for  the  sum 
of  $410,  with  interest  from  that  date,  and 
costs.  An  execution  was  issued  on  said 
judgment,  directed  to  the  sheriff  of  Dodd- 
ridge county,  which  appears  to  have  been 
levied  npon  four  head  of  horses,  the  property 
of  said  Floyd  Neely.  and  a  forth-coming 
bond  was  executed  by  Neely  with  M.  Dona- 
hue, John  Donahue,  and  Joshua  Pearcy  as 
his  sureties.    On  the  4th  day  of  March,  1879, 

•  credit  of  $100  was  indorsed  upon  said  exe- 
cution, and  on  the  25th  day  of  April,  1881, 

•  judgment  was  rendered  upon  said  forth- 
coming bond  ^gainst  the  obligors  therein  for 
the  sum  of  $369.14,  with  interest  thereon 
from  the  5th  day  of  March.  1881,  and  on  the 
9th  day  of  July,  1888,  said  Floyd  Neely  paid 
npon  said  judgment  the  sum  of  $383.45,  and 
sidd  action  of  debt  seems  to  have  been  dis- 
missed on  the  first  Monday  in  December, 
1884,  by  plaintifTs  attorney,  as  to  the  de- 
fendants J.  Donahue,  Bee,  and  Pearcy,  who 
were  never  served  with  process  therein. 
The  plaintiff,  in  his  said  bill,  alleges  that  by 
reason  of  his  having  been  the  surety  of  said 
John  Donahue,  and  the  oo-surety  of  Ephraim 
Bee  and  Joshua  Pearcy,  he  has  been  forced 
and  compelled  by  due  process  of  law  to  pay 
said  sum  of  $383^45  to  the  sheriff  on  said 


debt;  that  neither  said  Bee  nor  Pearcy  paid 
any  portion  of  said  debt,  and  lie  never  has 
been  reimbursed  in  whole  or  in  part  for  the 
money  paid  by  him  as  aforesaid;  that  the 
residue  of  said  debt  was  collected  off  of  said 
Donahue,  that  being  all  that  could  be  made 
or  collected  off  of  him;  that  said  principal 
was  then,  and  lias  been  ever  since,  totally 
insolvent,  and  tliat  said  Bee  and  Pearcy  are 
the  only  persons  to  whom  he  can  look  for 
contribution ;  and  he  prays  that  they  be  com- 
pelled to  contribute  their  just  and  equal  pro> 
portion  of  s.iid  money  so  paid  by  plaintiff 
Neely.  The  defendant  Bee  answered  said 
bill,  admitting  the  execution  of  said  note, 
but  says  he  signed  it  at  the  special  instance 
and  reijuest  of  said  Neely,  who  agreed  to 
hold  and  save  said  Bee  harmless  therefrom; 
and  said  Bee  claimed  that  the  said  Neely, 
having  executed  said  forth-coming  bond,  and 
allowing  the  same  to  t>e  forfeited,  and  per- 
mitting the  judgment  thereon,  released  and 
exempted  him  from  any  liability  on  the  orig- 
inal note  for  the  amount  of  the  same  or  any 
part  thereof.  Said  Bee  also  alleged  in  his 
answer  that  at  the  date  of  said  note,  and  after 
the  same  became  due,  and  until  suit  was 
brought  tbereon,  and  till  and  at  the  time  ot 
the  payment  of  the  debt  and  judgment  by 
said  Floyd  Neely,  the  said  Neely  had  moneys 
and  property  and  funds  in  his  hands,  posses- 
sion, and  under  his  control,  belonging  to  the 
defendant  John  Donahue,  and  could  have 
paid  said  note;  which  money,  funds,  and 
property  he  paid  over  to  said  John  Donahue 
in  person  instead  of  applying  the  same  to  the 
payment  of  said  note  and  the  judgment 
thereon,  which  he  could  and  should  have  dis- 
charged and  paid  with  said  money,  funds,  and 
property  of  said  Donahue;  and  that  the 
money,  funds,  and  property  with  which  said 
Neely  paid  said  judgment  was  the  property 
of  the  said  John  Douahue.  who  was  princip^ 
in  said  note.  The  administrator  and  heirs 
also  answered  said  bill,  claiming  that  said 
Floyd  Neely  did  not  pay  said  debt  with 
funds  of  his  own,  but  with  money  belonging 
to  said  J.  Donahue,  and  that,  after  said  note 
fell  due,  said  Neely  had  in  his  possession 
money  and  property  of  said  John  Donahue 
with  which  he  might  and  could  have  paid 
said  debt,  and  that  said  Neely  and  John  Don- 
ahue colluded  together  to  defraud  the  other 
sureties  on  said  note  out  of  the  money  now 
sought  to  be  obtained  by  way  of  contribution 
from  the  other  sureties;  that  said  adminis 
trator  settled  the  estate  of  his  intestate,  and 
in  doing  so  published  notice  for  creditors  tc 
bring  forward  their  claims,  of  which  said 
Neely  had  notice,  but  failed  to  bring  forward 
any  claim  or  make  any  demand  for  payment 
Several  depositions  were  taken  in  the  cause, 
bearing  upon  the  time  and  manner  of  the 
execution  of  said  promissory  note,  and  the 
status  of  accounts  l>etween  the  plaintiff, 
Floyd  Neely,  and  John  Donahue,  the  prin- 
cipal in  said  note,  at  the  time  the  same  was 
executed;  and  on  tiie  2d  day  of  August. 
1886,  a  decree  was  entered  therein,  ascertain- 
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ing  that  the  plalntlR  had  been  compelled  by 
due  process  of  law  to  pay  0388.45  to  the 
Grafton  Bank  on  said  promissory  note,  and 
that  he  was  entitled  to  call  upon  the  defend- 
ant Ephraim  Bee  and  the  estate  of  Joshua 
Pearcy,  deceased,  to  contribute  the  one-third 
part  thereof,  and  directing  a  commissioner 
of  the  court  to  calculate  and  state  the  propor- 
tionate share  which  the  said  Bee  and  Pearcy 
estate  should  puy,  and  such  other  matters  as 
be  might  deem  pertinent,  or  might  be  re- 
quired of  bim  by  said  parties. 

Upon  the  question  raised  by  the  answer  of 
the  appellant.  Ephraim  Bee,  as  to  induce- 
ments held  out  to  bim  by  said  Floyd  Neely  to 
become  a  party  to  said  note,  and  representa- 
tions and  promises  that  he  should  lose  noth- 
ing by  so  doing,  and  that,  if  said  Donahue 
faUed  to  pay  said  note  when  due,  that  he 
(Neely)  would  hold  said  Bee  harmless,  this 
was  an  affirmative  allegation  made  by  said 
Bee  by  way  of  defense,  and  the  burden  of 
proof  was  upon  him;  but  upon  examining 
the  testimony  it  Is  found  that,  while  said 
Bee  swears  positively  that  these  promises 
and  representations  were  made  to  him  by 
said  Neely  to  induce  bim  to  sign  said  noto, 
the  said  Neely  in  his  deposition  is  just  as 
positive  tliat  no  such  promises  ever  were 
made;  and,  as  a  matter  of  course,  said  Hee 
fails  in  proving  said  allegation  if  the  parties 
are  to  be  regarded  equal  in  point  of  credibil- 
ity. 

As  to  the  allegation  in  the  appellant  Bee's 
answer  that  the  plaintiff,  Floyd  Neely.  had 
moneys  and  property  and  funds  in  his  handst 
possession,  and  under  his  control,  belonging 
to  the  defendant  John  Donahue,  out  of  which 
he  might  and  ought  and  could  have  paid  said 
note,  which  money,  funds,  and  property  he 
paid  over  to  said  Donahue  instead  of  apply- 
ing it  to  the  payment  of  said  noto  and  the 
judgment  thereon,  the  questions  of  fact 
raised  by  said  allegation  were  referred  to  a 
commissioner,  and  a  large  number  of  wit- 
nesses have  been  examined  as  to  the  status 
of  accounts  between  the  plaintiff,  Floyd 
Neely,  and  the  defendant  John  Donahue  sub- 
sequent to  the  execution  of  said  promissory 
noto,  which  bears  dato  August  24,  1878,  and 
and  was  made  payable  120  days  aftor  dato, 
with  interest;  and  the  effort  seems  to  have 
been  made  by  said  Floyd  Neely  to  show  a  bal- 
ance in  his  favor  at  the  time  he  paid  the  sum 
of  $383.45  on  said  judgment,  which  was  the 
balance  remaining  unpaid  thereon,  after  cred- 
iting al>out  9100  realized  out  of  the  sale  of 
some  property  belonging  to  the  defendant 
Donahue,  and  which  amount  was  paid  by 
■aid  Neely  on  the  9th  day  of  July.  1883. 
Said  commissioner  seems  to  have  returned 
several  reports  and  supplemental  reports.  In 
his  supplemental  report,  dated  December  4. 
1886,  he  Qnds  a  balance  due  said  Neely  from 
said  Donahue  of  $793.07.  In  his  ret)ort. 
dated  July  18,  1887,  he  finds  the  balance  in 
favor  of  said  Neely  due  from  said  Donahue 
to  have  been,  on  the9th  of  July,  1883, 8476.05. 
To  these  reports  exceptions  have  l>een  filed 


by  the  appellant,  and  also  by  the  personal 
representative  of  Iiis  co-surety  Joshua  Pearcy. 
In  regard  to  the  items  of  account  presented 
by  said  parties  before  said  commissioner,  it 
is  very  difficult  to  ascertoln  what  portion  of 
them  ought  to  have  been  allowed  or  rejected 
by  said  commissioner;  and  in  his  report, 
dated  July,  1887,  he  says:  "It  is  very  hard 
for  your  commissioner  to  pass  upon  them, 
[meaning  these  items]  as  to  the  preponder- 
ance of  testimony,"  eto.  It  however  ap- 
pears that  said  John  Donahue  was  sheriff  of 
the  county  of  Doddridge  from  January  1, 

1877,  to  December  31,  1880;  that  this  note 
was  executed  on  the  .24th  day  of  August, 

1878,  payable  120  days  after  date;  that  very 
intimate  relations  existed  between  said  Don- 
ahue and  Neely  during  that  period  and  after- 
wards; and  when  said  Donahue,  in  giving 
his  deposition,  is  asked  the  question,  "Did 
you,  during  the  time  beginning  January  1, 
1877,  and  ending  December  31,  1880,  while 
you  were  sheriff  of  Doddridge  county,  fur- 
nish to  Floyd  Neely  personally,  or  to  Floyd 
Neely  and  Lutlier  Martin,  under  the  firm 
name  of  Neely  &  Martin,  or  to  Floyd  Neely, 
for  the  use  of  the  boom  company  at  Grafton, 
any  sum  or  sums  of  money  or  other  securi- 
ties?" he  answered,  "The  firm  of  Neely  & 
Martin  didn't  get  any  from  me.  I  loaned 
Col.  Neely  some.  I  didn't  furnish  any  to  the 
boom  company;"  and  he  files  with  bis  depo- 
sition a  statement  marked  "X,"  showing  the 
amounts  be  let  Neely  have  during  that  time; 
and,  by  reference  to  said  exhibit,  that  said 
Donahue,  during  the  time  he  was  sheriff, 
loaned  said  Neely,  at  different  times.  Sl.> 
424.86.  and  from  that  time  until  March, 
1883,  he  loaned  him  $342.14  more;  but  tak- 
ing the  statement  X.  filed  by  said  Donahue, 
of  his  account  against  said  Neely.  and  the  state- 
ment A,  filed  by  said  Neely,  of  bis  account 
against  Donahue,  we  find  that  between  Jan- 
uary, 1877,  and  January,  1883,  there  was  a 
balance  in  favor  of  said  Donahue  of  $481.26, 
and  the  grater  part  of  said  balance  accrued 
after  the  maturity  of  said  note.  Again  said 
Donahue,  in  giving  his  testimony,  is  asked, 
"During  the  time  yon  were  sheriff  of  Dodd- 
ridge county,  after  the  date  of  that  note,  and 
since  yon  were  sheriff,  up  to  the  present  time, 
has  Floyd  Neely  been  indebted  to  you  in  any 
sum?"  and  he  answered,  "I  couldn't  toll  how 
it  would  be,  because  we  have  had  no  settle- 
ment. He  got  some  money  from  me,  but  we 
have  had  no  settlement.  He  gave  me  a  good 
deal  of  orders.  He  asked  me  if  they  were 
not  as  good  as  the  money  to  me,  and  I  told 
bim  they  were."  "Question.  Did  he  give 
you  that  good  deal  of  orders  since  tJie  execu- 
tion of  that  note?  Aruwer.  I  could  not  tell 
whether  it  was  before  or  since.  He  was  giv- 
ing them  to  me  along,  I  suppose, — some  be- 
fore and  some  after." 

Now,  although  there  were  other  accounts 
existing  between  said  Donahue  and  Neely 
both  before  and  subsequent  to  the  time  he 
was  sheriff  of  said  county,  yet  the  state  of 
accounts  during  that  period  is  most  material, 
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for  said  note  was  executed  August  24,  1878, 
and  fell  due  in  December,  1B78,  and  said 
ITeely  allowed  suit  to  be  brought  against  him 
on  said  note,  and  process  according  to  tlie 
statement  of  his  bill  was  serveil  upon  him  on 
the  13th  day  of  February,  1879,  and  judg- 
ment to  be  rendered  against  him  on  the  same 
on  the  20th  day  of  May,  1879,  for  8410;  and. 
according  to  wUd  Donahue's  statement,  he 
loaned  said  Keely  in  cash  subsequent  to  that 
time  over  $500.  This  money  tlie  plaintiff, 
Neely,  claims  that  he  paid  back  to  said  Don- 
ahue in  county  orders,  state  claims,  etc.,  and 
if  he  did  so,  it  was  with  full  knowledge  of 
the  claim  on  which  suit  bad  been  instituted 
against  him  and  his  co-sureties,  part  of  which 
he  claims  was  paid  after  said  judgment  was 
rendered.  But,  with  money  in  his  own  hands 
sufficient  to  liave  paid  oS  and  discharged 
said  note  before  it  was  sued  upon,  be  allows 
costs  to  be  added,  and  a  judgment  to  be  ren- 
dered, and  the  expense  of  a  forth-coming  bond 
to  be  added,  and  invests  the  money  he  has 
received  from  said  Donahue  in  county  orders 
and  state  claims,  and  turns  them  over  to  him, 
instead  of  discharging  this  note  for  which  he 
and  his  co-sureties  were  liable  as  the  security 
of  said  Donahue.  Would  it  be  equitable,  un- 
der the  circumstances  developed  by  the  evi- 
dence in  this  cause,  to  allow  said  Keely  to 
compel  his  co-sureties  to  contribute  any  por- 
tion of  the  amount  so  paid  by  said  Neely  on 
said  judgment? 

Something  has  been  said  abont  the  question 
of  jurisdiction  in  cases  of  this  character,  but 
npon  that  question  we  regard  it  as  well  set- 
tled that  equity  will  take  jurisdiction  in  a 
suit  brought  by  one  surety  against  his  co- 
sureties to  compel  contribution.  In  Barton's 
Chancery  Practice  (volume  1,  p.  216,  §  72) 
we  find  it  said:  "To  avoid  multiplicity  of 
suits,  and  in  order  that  in  one  proceeding 
there  maybe  contribution  among  the  parties, 
the  sureties,  as  well  as  the  principal  debtors, 
should  be  made  parties,"  etc.,  to  a  suit  in  eq« 
uity  of  this  character.  Betuming  then  to 
the  question  as  to  whether  equity  would  al- 
low said  Neely,  under  the  circumstances  of 
this  case,  to  compel  contribution  from  his  co- 
sureties. In  the  case  of  Currier  v.  Fellows. 
27  N.  H.  366,  we  find  the  court  holds  that 
a  surety  is  entitled  to  the  benefit  of  any  secu- 
rity held  by  his  co-surety;  and  in  Brandt, 
8ur.  8  238,  p.  334,  we  find  that  "it  has  also 
been  held  that  the  surety  who  has  partial  in- 
demnity in  his  hands,  in  the  shape  of  prop- 
erty of  the  principal,  can  only  recover  from 
a  co-surety  one-half  the  amount  paid  by 
him  after  deducting  therefrom  the  value  of 
the  property;"  and  as  a  matter  of  courae,  if 
said  co-surety  has  in  his  hands  sufficient 
property  or  money  to  wholly  indemnify  him, 
he  can  recover  nothing  from  his  co-sureties. 

The  view  that  I  take  of  this  case  renders 
it  unnecessary  to  pass  upon  the  questions 
raised  in  argument  as  to  the  effect  of  the  ex- 
ecution of  the  forth-coming  bond  by  said 
Neely;  but  I  will  say  that  such  a  bond  exe- 
cuted by  a  surety,  in  which  the  principal 


debtor  does  not  join,  would  not  have  the  ef- 
fect of  releasing  a  co-surety  who  was  no  par- 
ty to  said  bond.  I  am,  however,  of  opinion 
that  the  facts  disclosed  in  this  case,  as  to  the 
intimate  business  relations  existing  l)etween 
said  Donahue  and  the  plaintiff  Neely,  and  as 
to  the  large  amounts  of  money  passing  be- 
tween them  at  or  near  the  very  time  suit  up- 
on said  note  was  being  pressed,  show  conclu- 
sively that  said  Neely  had  it  in  his  power 
to  pay  off  and  discharge  said  note,  on  more 
than  one  occasion,  with  money  in  his  hands 
belonging  to  said  Donahue,  and  that  it  would 
be  inequitable  under  the  circumstances  to  td- 
low  said  Neely  to  enforce  his  claim  for  con- 
tribution against  his  co-sureties.  The  de- 
cree rendered  in  said  cause  on  the  6th  day  of 
Septeml)er,  1887,  must  be  reversed,  and  the 
plaintiff's  bill  dismissed,  with  costs  to  the 
appellant,  Epbraim  Bee, 

Sntdeb,  p.,  and  Gbeen  and  Bbannon, 
JJ.,  concurred. 


(32  W.  Va.  463) 

Frame  o.  Frame  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  26, 1889.) 

Spzcino  PiaroBiuiios— REQnisiTBs  of  Comtbaot 
—Laches. 

1.  A  court  of  equity  will  enforce  a  verbal  prom- 
ise made  by  a  father  to  a  son,  in  consideration  of 
love  and  aliection,  to  give  him  land,  and  make  him 
a  deed  therefor,  if  the  son,  induced  by  such  promise 
has  taken  possession  of  the  land  and  expended  on 
it  labor  and  money  in  improvements.' 

2.  Bat  if,  when  such  ^t  was  made,  the  father 
required  the  son,  in  a  given  time,  to  put  specified 
improvements  on  the  land^  such  requirements 
would  be  regarded  as  a  condition  precedent  to  the 
right  of  the  son  to  demand  a  deed;  and  the  son, 
before  he  could  acquire  suoh  deed,  would  have  to 
prove  that  he  put  on  the  land,  in  the  time  speoi- 
ued,  the  specified  improvements. 

8.  When  the  donor  (the  father)  has  put  the  donee 
(the  son)  In  possession  of  the  land,  and  the  donee 
has  fulfilled  the  conditions  precedent  attached  to 
bis  gift,  and  by  improvements  on  the  land,  ac- 
quired the  equitable  title  to  the  land,  a  court  of 
equity  will  regard  the  donor  as  trustee  for  the 
donee,  and  the  possession  of  the  donee,  of  itself, 
conveys  notice  to  the  world  of  his  equitable  title, 
and  of  his  right  to  the  legal  title. 

4.  But  If  the  donor  sells  this  land,  and  the  legal 
title  passes  into  the  hands  of  persons  who  are  pur- 
chasers for  valuable  consideration,  without  any 
actual  notice  of  the  donee's  eiluity,  and  knowing 
that  the  donor  has  parted  with  the  legal  title, — 
if  the  donee,  instead  of  promptly  asserting  his 
right  to  demand  the  legal  title  to  the  land,  delays 
the  assertion  of  such  demand  tor  19  years,  and  un- 
til after  the  death  of  the  donor  and  of  all  others 


present  when  the  verbal  gift  was  made, — a  courtof 
equity  will  not  enforce  the  making  of  the  legal 
title  to  such  land  to  snch  donee,  beoanse  of  his 


laches. 

5.  In  such  case,  even  if  the  rights  of  a  third  per- 
son had  not  intervened,  a  court  of  equity,  if  a  suit 
to  compel  the  donor  to  convey  the  legal  title  to  the 
donee  waa  not  instituted  for  81  years,  would  not 
grant  relief  in  such  a  case,  If  there  was  any  trouble 
about  the  terms  of  the  agreement  or  the  conditions 

'A  parol  gift  of  land,  of  which  the  donee  takes 
possession,  and  on  which  he  makes  improvements, 
is  enforceable  in  equity.  Young  v.  Young,  (N. 
J.)  10  AU.  Bep.  921,  and  note.  See,  also,  Wallace 
V.  Booggin,  (Or.)  21  Faa  Bep.  568,  and  note. 
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on  wUeh  fhe  deed  was  to  be  made  by  the  father  to 
the  eon. 

(SyUabut  by  Vie  Court) 

Appeal  from  circuit  court,  Braxton  coun- 
ty; EisMBT  Brannon,  Judge. 

-This  was  a  chancery  suit,  brought  Septem- 
ber 12,  1887,  in  the  circuit  court  of  Braxton 
county.  The  bill  was  filed  at  October  rules, 
1887.  and  it  alleged  that  the  plaintifT,  L.  M. 
Frame,  was  tlie  son  of  William  B.  Frame, 
deceased,  who  was  a  former  resident  in  said 
country.  That  the  plaintiff  lived  with  his 
fotber,  and  worked,  aided,  and  assisted  him 
on  his  farm  till  the  plaintiff  married,  on  May 
1, 1855.  That  the  said  father  owned  seven 
at  eight  different  tracts  of  lands  in  said 
county,  and,  twing  desirous  of  compensating 
the  plaintiff  for  his  services  and  of  starting 
him  in  life,  proposed  to  him,  if  he  would  go 
upon  a  certain  tract  of  land,  situated  on  the 
south  Bide  of  Ellc  river,  about  one  mile  from 
Frame's  mill,  in  said  county. — containing 
100  acres, — and  cultivate  and  improve  the 
same,  that  he  would  give  him  said  land,  and 
make  him  a  deed  therefor.  This  tract  was 
granted  to  said  William  B.  Frame  by  the 
commonwealth  of  Virginia,  by  patent  dated 
September  80.  1846,  a  copy  of  wbicli  is  filed 
with  the  bill,  and  shows  the  metes  and 
bounds  of  this  tract.  That  the  plaintiff  ac- 
cepted the  proposition,  and,  on  or  about  May 
12,  1855,  moved  upon  said  tract  of  land,  and 
has  ever  since  lived  upon  said  land,  claim- 
ing, as  the  bill  says,  and  holding,  the  same 
adversely  to  ail  the  world, — and  farther  al- 
leged that  the  plaintiff's  possession  has  been 
open,  notorious,  and  exclusive  from  that  day 
to  this. — a  period  over  82  years,  —  and  he 
still  owns,  possesses,  and  claims  the  same. 
Some  years  after  the  plaintiff  moved  upon 
said  tract  of  land,  his  father  became  the 
sarety  of  one  A.  W.  Wilson,  on  a  constable's 
bond,  in  the  month  of  May.  1868.  Being  ap- 
prehensive that  be  might  be  made  liable,  by 
reason  of  such  suretyship,  for  the  default  of 
said  Wilson,  he  determined  to  convey  all  of 
bis  lands  to  his  two  sons,  John  W.  Frame  and 
Thomas  J.  Frame;  and  accordingly,  by  deed 
bearing  date  the  26th  of  May,  1868,-^-a  copy 
oX  which  was  Sled  with  the  bill, — he  con- 
vened to  his  said  two  sons  seven  different 
tracts  of  land,  one  of  the  said  tracts  being 
the  same  tract  which  13  yean  previously  he 
bad  granted  to  the  plaintiff,  and  placed  him 
in  possession  of.  Why  his  father,  William 
B.  Frame,  included  the  plaintiff's  tract  of 
land  in  said  conveyance,  the  plaintiff  is  not 
advised.  "Certain  it  is  that  it  was  never  in- 
tended by  his  father  or  by  his  brothers  to  de- 
prive him  of  the  ownership  or  possession  of 
said  tract  of  land,  even  if  they  could  legally 
have  done  so.  His  said  brothers  well  knew 
all  the  facts  in  relation  to  the  agreement  un- 
der which  he  went  into  possession  of  said 
land;  well  knew  his  long  possession,  im- 
provement, and  cultivation  of  the  same,  and 
well  knew  he  was  entitled  to  a  deed  therefor. 
In  fact,  they  never  disputed  the  plaintiff's 
right  to  said  land,  never  attempted  to  oust 


him  from  the  possession  thereof,  never  set 
up  any  claim  thereto,  nor  did  any  act  in  the 
least  tending  to  assert  a  claim  thereto,  ex- 
cept as  hereinafter  stated.  The  character  of 
said  conveyance  was  well  understood  by  the 
said  William  B.  Frame  and  bis  said  two 
sons,  the  said  William  B.  Frame  remaining 
in  possession  of  said  lands,  except  .the  tract 
sold  to  the  plaintiff,  until  his  death,  and  pay- 
ing taxes  therein,  except  the  tract  owned  by 
the  plaintiff,  the  taxes  upon  which  were  paid 
by  the  said  plaintiff.  It  was  not  until  July, 
1886,  that  either  of  said  brothers  did  any  act 
which  in  the  slightest  asserted  any  claim  to 
the  plaintiff's  land.  .  On  the  1st  day  of  July. 
1886,  John  H.  Frame,  by  deed  of  that  date, 
conveyed  an  undivided  half  of  five  of  said 
tracts  of  land,  including  the  tract  owned  by 
the  plaintiff,  to  George  Goad,  trustee,  to  se- 
cure to  Jelenko  &  Bro.  the  sum  of  $482.54, 
evidencfd  by  a  negotiable  note  of  that  date 
and  payable  six  months  after  date,  also  to  se- 
cure to  Jelenko  &  Loeb  the  sum  of  $536.54, 
evidenced  by  note  of  that  date,  payable  six 
months  after  date,  with  provision  that  upon 
default  of  payment  of  said  notes,  or  either  of 
them,  said  trustee  should,  upon  request  of  - 
the  holder  of  said  notes  or  either  of  them, 
sell  the  said  undivided  half  of  said  land  ac- 
cording to  law,  for  cash.  A  copy  of  said 
deed  is  here  filed  as  part  hereof,  marked  'Ex- 
hibit No.  3.'  The  firm  of  Jelenko  &  Bro.  is 
composed  of  the  defendants  Jacob  Jelenko 
and  Oustavus  Jelenko,  and  the  firm  of  Jelen- 
ko &  Loeb  is  composed  of  the  defendants 
William  Jelenko  and  Charles  Ixwb.  At  the 
time  of  the  conveyance  by  John  H.  Frame 
to  said  George  Goad,  trustee,  the  plaintiff 
was  still  in  the  open,  notorious,  and  excln- 
sive  possession  of  Sitid  100  acres  of  land,  and 
by  law  the  said  (reorge  Goad  and  Jacob 
Jelenko  and  Guslavus  Jelenko  and  Willinm 
Jelenko  and  Charles  Loeb  had  constructive 
notice  of  the  rights  of  the  pisinttff  to  said 
100  acres  of  land,  and  his  ownership  thereof, 
and,  in  addition  thereto,  had  actual  notice  of 
such  right  and  ownership.  That  on  the  22d 
day  of  August,  1877,  the  said  John  H.  Frame 
having  made  default  in  the  payment  of  said 
notes,  the  said  George  Goad,  as  trustee,  sold 
the  said  undivided  one-half  of  said  five  tracts 
of  land,  including  the  plaintiff's  tract  of  100 
acres,  at  public  auction,  to  the  highest  bid- 
der, a^  which  sale  the  said  defendant  Charles 
Loeb  became  the  purchaser  of  said  undivid- 
ed one-half  of  said  five  tracts  of  land,  indnd- 
ing  the  land  of  plaintiff,  at  the  price  of  $700. 
That  the  said  G«orge  Goad  is  about  to  con- 
vey the  same  to  the  said  Loeb  by  a  deed 
as  such  trustee.  The  plaintiff  says  that  the 
said  deed  from  William  B.  Frame  to  his  sons 
Thomas  J.  and  John  H.  Frame,  and  the 
trust-deed  from  the  said  John  H.  Frame  to 
the  said  Goad,  constitute  a  cloud  upon  the 
title  of  the  plaintiff  to  said  100  acres  of  land; 
and  the  deed  from  Goad  to  Loeb,  when  made, 
will  still  further  cloud  his  title.  He  is  ad- 
vised that  he  has  a  right  to  have  said  clouds 
removed,  and  to  have  specific  execution  of 
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his  said  oontract,  made  with  bis  said  father, 
and  the  legal  title  to  said  land  conveyed  to 
him.  He  therefore  asks  that  said  contract 
be  speciflcsllyexeoated;  that  the  said  George 
Goad  be  restrained  and  enjoined  from  con- 
Teying  the  andivlded  one-half  of  said  100 
acres  to  the  said  Charles  Loeb;  that  the  said 
John  H.  Frame,  Thomas  J.  Frame,  George 
Goad,  and  the  parties  secured  by  said  deed  of 
trust,  be  held  to  have  no  interest  in  said  100 
acres  of  land;  that  the  clouds  arising  from 
the  conveyance  hereinbefore  set  out  be  re- 
moved by  this  honorable  court;  that  the  said 
John  H.  Frame,  Thomas  J.  Frame,  and 
George  Goad  be  required  to  unite  in  a  deed 
conveying  said  100  acres  of  land  to  the  plain- 
tiff, and  that  he  have  such  other,  furtlier, 
and  general  relief  as  the  court  may  see  flt  to 
grant." 

The  parties  defendant  to  this  bill  were  the 
plaintiff's  said  two  brothers,  and  the  trustee 
George  Goad,  and  said  two  Arms  secured  by 
said  deed  of  trust,  and  Charles  Loeb,  the  pur- 
chaser of  this  tract  of  land  at  the  public  sale 
under  the  deed  of  trust.  The  exhibits  re- 
ferred to  in  the  bill  were  all  filed  with  it. 
The  following  is  the  answer  of  Thomas  J. 
Frame,  filed  December  6,  1887:  "To  the 
Hon.  Henry  Bisnnon,  etc.-^Defendant,  for 
uiswer  to  said  bill,  says  that  he  does  not  de- 
sire to  controvert  the  right  of  the  said  L.  M. 
Frame  to  have  specific  execution  of  bis  con- 
tract, as  set  out  in  said  bill,  and  he  here  ten- 
ders a  deed  for  all  his  right,  title,  and  inter- 
est in  the  said  100-acre  tract  of  land,  and, 
having  answered,  asks  to  be  hence  dismissed, 
with  his  costs.  Thomas  J.  Fbamk."  The 
deed  referred  to  in  this  answer  was  filed  with 
this  answer,  and  thereupon  this  order  was 
made:  "Thomas  J.  Frame  this  day  filed  his 
answer  to  plaintiff's  bill,  to  which  the  plain- 
tiff replies  generally,  and  the  said  Thomas  J. 
Frame,  having  by  his  answer  tendered  a  deed 
for  all  his  right,  title,  and  interest  in  the 
tract  of  100  acres  of  land  in  the  bill  men> 
tioned,  which  deed  is  accepted  by  the  plain- 
tiff, it  is  ordered  that  this  cause  be  dismissed 
as  to  the  said  Thomas  J.  Frame,  but  be  re- 
tained for  further  proceedings  against  the 
other  defendants;  and  said  L.  M.  Frame 
hath  leave  to  withdraw  said  deed  from  the 
papers  of  this  cause." 

At  the  October  rules,  1887.  all  the  other 
defendants  other  than  John  W.  Frame  filed 
their  joint  and  several  answers,  which  were 
as  follows:  "These  defendants,  for  answer 
to  said  bill,  say  that  it  is  true,  as  alleged  in 
the  plaintiff's  said  bill,  that  defendants  Jel- 
enko  &  Bro.  and  Jelenko  &  Loeb  were  cred- 
itors of  John  H.  Frame  in  the  sums  and  at 
the  times  set  out  in  the  plaintiff's  bill,  re- 
spectively, and  for  which  the  said  John  H. 
Frame,  in  order  to  secure  them  in  their  re- 
spective sums  on  the day  of  , 

188-,  conveyed  to  the  defendant  George 
Goad,  trustee,  his  undivided  half  interest  in 
the  five  tracts  of  land  in  the  plaintiff's  bill 
mentioned,  situated  on  Elk  river,  near 
Frame's  Mill,  in  Braxton  county,  among 


which  was  a  tract  containing  100  acres, 
claimed  by  plaintiff  in  his  bill  filed  in  this 
cause.  It  is  also  true  that  the  said  undi- 
vided half  interests  in  the  said  five  tracts  of 
land  conveyed  to  the  said  George  Goad,  trus- 
tee, as  aforesaid,  were  on  the  22d  day  of  Au- 
gust, 1887,  by  order  of  the  defendants  Jel- 
enko &  Bro.  and  Jelenko  &  Loeb,  sold  by  the 
said  George  Goad,  trustee,  after  giving  notice 
as  required  by  law,  at  public  auction,  at  the 
front  door  of  the  court-honse  of  Braxton 
county,  for  cash,  to  Charles  Loeb,  at  the 
price  of  $700.00,  he  being  the  highest  bidder 
therefor,  wldch  amount  was  paid  on  day  of 
said  sale  by  said  Loeb.  A  deed  was  obtained 
by  said  Loeb  from  said  trustee,  on  1st  day  of 
October,  1887,  which  is  here  filed,  marked 
•Exhibit  No.  1,'  and  made  part  of  this  an- 
swer. These  respondents  deny  that  the 
plaintiff  ever  had  any  title,  or  semblance  of 
title,  to  the  said  100  acres  of  land  claimed  by 
him  in  his  said  bill,  or  that  his  possession 
thereof  was  adverse  and  exclusive  for  the  pe- 
riod of  time  alleged  in  his  bill,  or  it  ever  was 
so  held  by  him  for  any  period  of  time  from 
the  time  his  said  father  obtained  his  grant 
from  the  commonwealth  of  Virginia  there- 
for to  the  present  time.  These  respondents 
here  expressly  deny  ever  having  had  any  no- 
tice, either  actual  or  constructive,  of  any 
claim  of  title  by  plaintiff  to  said  tract  of  land, 
or  of  any  right  thereto  by  him  whatever. 
These  defendants,  for  further  answer,  say 
that  they  are  advised  and  believe  and  charge 
that  plaintiff  never  had  any  contract  of  pur- 
chase with  his  said  father  for  said  100  acres 
of  land,  but  that,  if  he  had  any  such  con- 
tract, it  was  without  consideration,  and  can- 
not affect  the  title  of  either  George  Goad, 
trustee,  or  defendant  Charles  Loeb,  to  said 
land;  that  if  the  plaintiff  ever  occupied,  re- 
sided pn,  or  controlled  in  any  manner  said 
tract  of  land  in  the  life-time  of  his  said  father, 
it  was  a  mere  tenancy  at  will,  and  not  under 
a  contract  of  purchase.  These  defendants 
also  deny  that  William  B.  Frame,  in  his  life- 
time, ever  made  plaintiff  any  proposition  to 
the  effect  that  if  he  (plaintiff)  would  move 
upon  said  100  acres  of  land,  and  improve  it, 
that  he  would  give  said  land  to  him.  These 
defendants,  having  answered  fully  all  mate- 
rial allegations  in  the  plaintiff's  bill  charged, 
pray  hence  to  be  dismissed,  witli  their  costs 
in  this  l>eluilf  expended,  and  they  will  ever 
pray, "  etc. 

The  exhibits  referred  to  in  this  answer 
were  filed  as  exhibits  with  it.  Depositions 
were  taken  both  by  the  plaintiff  and  by  the 
defendants.  The  plaintiff  proved  by  one 
witness,  a  nephew  of  William  B.  Frame,  that 
the  plaintiff,  L.  M.  Frame,  had  had  posses- 
sion of  and  lived  upon  the  lOO-acre  farm 
named  and  described  in  the  bill  for  31  years, 
— ever  since  1856.  That  he.  the  witness, 
went  to  the  residence  of  plaintiff's  father  one 
morning  in  1856,  and  William  B.  Frame 
told  him  he  had  given  theplaintiff,  "Lemnel, 
a  farm  yesterday  morning,"  and  he  pointed 
out  this  lOO-acre  tract,  which  was  in  sight. 
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"across  the  river,"  as  the  farm  he  had  given 
him;  and  he  said  he  had  given  bis  other 
lands  to  John  and  Thomas,  his  sons.  He 
said  that  "Lemuel  conld  go  to  work,  or 
starve."  He  said  they  would  have  to  give  a 
woman  who  was  in  the  bouse  on  this  farm 
two  bushels  of  coin  in  order  to  get  her  to 
leave  and  give  up  the  house  to  Leiuuel,  so  he 
could  move  in.  Lemuel  Frame,  the  plaintiflf, 
moved  on  the  place  a  week  or  10  days  after- 
wards, and  has  been  in  the  occupation  of  it 
ever  since.  The  witness  proved,  also,  that 
he  had  since  then  gotten  timber  trees  oft  this 
tract  of  land.  He  got  the  timber  trees  of  the 
plaintiff,  L.  M.  Frame,  who  always  claimed 
this  as  hia  farm.  Those  trees  were  sawed 
for  the  witness  at  the  mill  of  the  plain- 
tiff's father,  William  B.  Frame,  who  knew 
where  these  trees  came  from,  but  set  up  no 
claim  to  them.  He  never  disputed  about 
them,  and  never  claimed  tbit  the  plaintiff, 
L.  M.  Frame,  did  not  own  this  tract  of  land, 
as  he  claimed.  The  members  of  William  B. 
Frame's  family, -his  wife,  sons,  and  daugh- 
ter, and  a  son  of  the  plaintiff's  family, — who 
were  all  examined,  all  testified  they  had  never 
heard  of  William  B.  Frame's  giving  his  sons 
John  H.  Frame  and  Thomas  J.  Frame  any 
lands  in  1856,  as  had  been  testified  to  by 
their  cousin.  But  the  daughter  testified  that 
she  had  lived  with  her  fattier  in  1856,  up  to 
1864,  and  at  that  time  she  heard  him  say  fre- 
quently he  had  given  L.  M.  Frame  the  farm 
he  claimed  in  this  suit;  that  he  moved  on  the 
land  within  a  month  after  it  was  given  to 
bim,  and  has  lived  on  it  ever  since.  Her 
father  always  called  It  "Lemuel's  place." 
The  widow  of  William  B.  Frame,  whom  he 
married  in  1864,  proves  the  same  statement 
that  she  heard  made  by  William  B.  Frame 
frequently.  She  never  heard  him  say  he  had 
given  any  other  lands  to  his  other  children 
in  1856.  The  plaintiff  himself  testified  that 
be  had  lived  on  tlie  100-acre  farm  in  contro- 
versy since  the  18th  or  20th  of  May,  1856; 
that  his  father  gave  it  to  him,  and  he  moved 
on  it  and  occupied  it  as  his  own,  and  he  did 
not  occupy  it  as  a  tenant  of  his  father.  His 
occupancy  of  it  has  been  open,  notorious,  and 
visible.  He  has  cultivated  the  land,  cleared 
it,  fenced  it,  and  cut  saw-logs  from  it.  He 
cleared  and  fenced  on  it  some  72  acres.  The 
whole  of  this  was  fenced  prior  to  1871.  He 
has  planted  on  it  800  apple-trees,  and  some  50 
peach-trees,  and,  while  the  house  he  lived  in 
was  on  the  land  when  he  went  there,  he  had 
put  up  another  house  on  the  land;  also,  a  log 
stable.  John  H.  Frame  and  Thomas  J. 
Frame,  his  brothers,  to  whom  he  had  con> 
veyed  this  and  other  tracts  of  land  In  1868, 
frequently  got  timber  trees  off  of  the  land, 
buying  them  from  him  and  not  disputing  his 
ownership  of  the  land.  John  H.  Frame  had 
in  this  way  bought  timber  from  him  off  of 
this  land  in  1868  and  1869.  The  plaintiff's 
son  proved  that  about  18  months  ago  his 
father,  liOmuel  M.  Frame,  had  offered  to  sell 
this  farm  of  100  acres  to  one  T.  A.  Kelp  at 
950  for  the  bouse  and  garden,  and  91  apiece 


for  the  bearing  apple-trees  and  walnut-trees. 
Witness  told  John  H.  Frame  of  this  offer, 
which  he  had  declined.  John  H.  Frame  said 
witness'  father  had  better  have  reduced  the 
price  of  the  trees  to  50  cents,  rather  than 
miss  the  sale.  He  knew  of  John  H.  Frame 
on  several  occasions  buying  a  stick  of  timber 
off  of  this  tract  of  land  and  paying  witneas' 
father  for  it.  He  proved  bis  father  had  lived 
on  this  land  from  his  earliest  remembrance, 
and  he  was  now  30  years  old.  He  always 
claimed  the  farm  as  his  own,  and  every  one 
spoke  of  it  as  his  father's  farm.  He  had 
cleared  and  Inclosed  about  three-fonrths  of 
it.  On  the  other  fourth  was  a  maple-sugar 
orchard  of  15  or  16  acres,  from  which  his 
father  made  sugar  every  year.  He  knew  of 
his  father  more  than  once  selling  a  stick  of 
timber  off  of  this  land  to  his  grandfather, 
William  B.  Frame.  He  bought  one  of  these 
sticks  of  wood  about  1866.  William  B. 
Frame  died  in  1876. 

It  was  also  pruveil  by  other  witnesses  that 
the  plaintiff,  L.  M.  Frame,  had  lived  on  this 
tract  of  land  some  80  years;  that  during  all 
that  time  he  claimed  it  as  his  own  farm;  that, 
although  it  was  taxed  to  bis  father,  William 
B.  Frame,  till  1868,  and  after  that  to  John  H. 
Frame,  and  Thomas  J.  Frame,  yet  the  taxes 
were  always  paid  by  plaintiff,  L.  M.  Frame. 
He  testified  that  about  1882  he  refused  to  pay 
the  taxes  on  this  tract  of  land,  unless  the 
sheriff  made  out  a  separate  receipt  for  this 
tract,  and  did  not  have  it  as  it  had  been  on 
the  receipt  for  the  taxes  of  all  the  lands 
owned  by  John  H.  Frame  and  Thomas  J. 
Frame,  and  after  tliat  a  separate  receipt  was 
made  out  by  the  sheriff  for  this  tract  of  land. 
The  defendants  Jelenko  &  Bro.  and  Jelenko  & 
Loeb  were  wholesale  merchants,  doing  busi- 
.ness  in  Charleston,  Kanawha  county,  W.  Va, 
John  H.  Frame  was  a  retail  merchant  at 
Frametown,  Braxton  county,  W.  Va.  He 
purchased  goods  of  these  two  wholesale 
firms  in  1882,  and  continued  thereafter  to  do 
so.  When  be  commenced  doing  business 
with  these  firms  they  made  inquiry  of  the 
clerk  of  the  county  court  of  Braxton  with  ref- 
erence to  his  financial  condition,  and  what 
real  estate  he  owned,  and  with  what  per- 
sonal property  he  was  taxed,  and  whether 
there  were  any  liens  on  his  property.  They 
were  informed  that  he  owned  a  moiety  of 
the  seven  tracts  of  land  conveyed  to  him  and 
his  brother  Thomas  J.  Frame.  They  includ- 
ed the  100-acre  tract  now  claimed  by  the 
plaintiff,  L.  M.  Frame.  At  the  foot  of  a 
copy  of  this  deed  for  these  seven  tracts  of 
land  from  William  B.  Frame  to  Thomas  J. 
Frame  and  John  H.  Frame  was  this  memo- 
randum, sent  to  a  member  of  the  firm  by  said 
county  clerk:  "The  only  lien  on  record 
against  the  above,  so  far  as  I  have  been  able 
to  find,  is  a  judgment  lien  against  John  H. 
Frame,  in  favor  of  Philip  Frankenberger, 
for  9143.90,  with  interest  from  the  13th  day 
of  June,  1885,  and  91-90  costs.  I  find  that 
John  H.  Frame  is  assessed  on  the  personal 
property  book  of  this  county  with  the  aggre- 
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gate  sam  of  996,  consisting  of  8  head  of  cat- 
tle, at  940;  2  hogs,  $4;  1  watch  or  clock,  at 
92;  farming  implements,  $5;  household,  etc.. 
945;  I  have  given  the  boundary  to  each 
tract  as  it  is  in  the  deed  above  mentioned." 

A  member  of  one  of  the  firms,  Charles 
Loeb,  went  up  to  Braxton  county,  to  try  and 
collect  the  amount  due  them  for  boots  and 
shoes  they  had  sold  to  John  H.  Frame, 
which  amounted  to  9536.54.  He  said  he 
could  not  pay  It,  but  was  willing  to  secure 
them  on  his  real  estate,  if  they  would  give 
him  six  months'  longer  credit.  To  this 
Charles  Loeb,  one  of  the  members  of  said 
firm,  agreed;  whereupon  John  H.  Frame 
gave  his  note  for  the  balance  due  the  firm, 
payable  in  six  months,  and  a  deed  of  trust 
dated  July  1,  1886,  on  an  undivided  moiety 
of  five  tracts  of  land,  including  the  100-acre 
tract  claimed  by  the  plaintifC.  "When  I 
made  this  arrangement  for  my  firm,  Jelenko 
&,  Loeb,  I  also,  as  the  agent  of  the  firm  of 
Jelenko  &  Bro.,  wholesale  dry-goods  mer- 
chants in  Charleston,  settled  the  balance  due 
them  from  him  to  Jelenko  &  Bro.,  bought  of 
them  by  John  H.  Frame.  This  balance  wiis 
9482.54,  for  which  he  executed  his  note  to 
Jelenko  &  Bro.,  dated  July  1,  1886,  payable 
in  six  months,  which  was  secured  by  said 
deed  of  trust  on  said  five  tracts  of  land,  in- 
cluding the  100-acre  tract  claimed  by  the 
plaintiff."  This  deed  was  executed,  and  du- 
ly acknowledged  and  recorded  in  the  county 
court  clerk's  office  of  Braxton  county,  on 
July  2,  1886.  both  by  John  H.  Frame  and 
bis  wife,  Amanda  Frame.  The  trustee  in 
this  deed  of  trust,  George  Ooad,  pursuant  to 
the  provisions  in  this  deed  of  trust,  sold  the 
said  one  undivided  moiety  of  these  five  sev- 
eral tracts  of  land,  and  Charles  Loeb.  became 
the  purchaser  thereof  for  9700,  which  being 
paid  in  cash,  said  trustee  executed  and  de- 
livered to  him  a  deed  for  one  undivided  moi- 
ety of  these  five  tracts  of  land,  including  this 
100-acre  tract  claimed  by  the  plaintiff.  This 
deed  is  filed  with  the  answer  of  the  defend- 
ants, it  having  been  recorded.  A  lawyer,  on 
bebnit  of  Lemuel  M.  Frame,  when  these 
lands  were  being  offered  for  sale  and  before 
they  were  sold,  publicly  announced  that  the 
party  purchasing  this  100-acre  tract  claimed 
by  Lemuel  M.  Frame  could  not  get  any  title 
thereto,  as  he  had  daimed  the  land  for  30 
years,  and  lived  upon  it,  and  the  trustee, 
Goad,  said:  "Certainly,  you  can  only  get 
such  title  as  is  in  me." 

J.  F.  Brown,  for  appellants.  W.  E.  R. 
Byrne,  for  appellee. 

Orbbn,  J.,  {nfter  atating  the  faete  a* 
above.)  The  first  question  presented  by  this 
record  is,  will  a  court  of  equity  specifically 
enforce  in  any  case,  or  against  any  one,  s 
verbal  gift  of  land  from  a  father  to  s  child, 
as  in  some  cases  it  is  diflJcuIt,  if  not  impos- 
sible, in  principle,  to  distinguish  gifts  and 
sales?  1  will,  before  considering  directly 
this  question,  state  briefly  the  law  in  refer- 
ence to  the  specific  enforcement  of  verbal 


sales  of  land,  and  the  principles  on  which  it 
is  based.  By  the  statute  of  frauds,  passed  in 
1677,  and  a  sirailiir  statute  to  be  found  where- 
ever  the  common  law  prevails,  "N'o  action 
shall  be  brought  upon  any  contract  or  sale  of 
lan>l,  tenements  or  hereditaments,  or  interest 
in  or  concerning  them,  unless  the  agreement 
upon  which  sucli  action  shall  l>e  brought,  or 
some  memorandum  or  note  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  there- 
unto by  him  lawfully  authorized."  See  Code 
W.  Va.  1887.  c.  98.  The  English  courts,  very 
soon  after  the  passage  of  their  statute  of 
frauds,  took  the  view  that,  while  the  chan- 
cery courts  were  as  much  bound  by  this  stat- 
ute as  the  common-law  courts,  yet,  as  it  was 
the  peculiar  province  of  a  chancery  court  to 
relieve  against  fraud,  a  court  of  chancery, 
despite  this  statute,  would  specifically  enforce 
a  verbal  contract  for  the  sale  of  land  when 
the  refusal  to  execute  the  contract  would  it- 
self amount  to  the  practicing  of  fraud  by  the 
defendant  on  the  plaintiff.  In  so  doing,  they 
said,  they  were  engrafting  no  exception  on 
this  statute,  but  simply  proceeding  to  prevent 
fraud  upon  general  principles  which  prevailed 
universally  in  courts  of  equity,  and  it  would 
never  do  to  so  construe  the  statute  of  frauds, 
as  to  promote  instead  of  suppressing  fraud, 
as  it  was  intended  to  do.  See  Browne,  St. 
Frauds,  §  457.  If  the  defendant  has  partly 
performed  his  part  of  such  contract,  and  his 
act  of  part  performance  is  incapable  of  com- 
pensation in  damages,  it  would  obviously  be 
fraud  ou  the  plaintiff  to  permit  the  defend- 
ant to  refuse  to  execute  such  contract  because 
it  was  verbal;  and  in  such  case  a  court  of 
equity  will  compel  the  specific  performance 
of  such  verbal  contract.  If,  for  example,  the 
vendor  of  real  estate,  by  a  verbal  contract,  has 
delivered  possession  of  the  land  to  the  vendee, 
this  will  entitle  the  vendee  who  is  in  posses- 
sion of  the  land  to  compel  a  specific  perform- 
ance of  the  contract  by  making  a  deed  there- 
for on  the  payment  of  the  purchase  money; 
for  otherwise  the  vendor  might  sue  the  ven- 
dee as  a  trespasser,  and  to  permit  him  to  do 
so  after  he  has  put  the  vendee  in  possession 
under  the  verbal  contract  would  be  to  permit 
bim  to  take  advantage  of  his  own  wrong,  in 
repudiating  his  obligation,  and  it  would  be 
punishing  the  vendee,  who  has  complied 
with  his  own  obligation.  If  the  vendee  has 
taken  possession  of  the  land,  the  courts  re- 
gard that  the  wrong  doneby  compelling  him  to 
surrender  the  possession  of  it  as  a  trespasser  is 
such  an  injui7  as  could  not  be  compensate!  in 
damages,  and  hence  there  is  no  other  way  of 
punishing  the  recalcitrant  vendor  for  commit- 
ting a  fraud  on  the  vendee,  who  has  complied 
with  his  contract,  by  treating  him  as  atrespass- 
er.  The  authorities  supporting  these  views 
are  numerous,  both  in  England  and  America. 
See  2  Lomax,  Dig.  p.  (40,)  55;  1  Story,  £q. 
Jur.  §  761 ;  Wat.  Spec.  Perf .  §  270.  It  is  also 
settled,  both  in  England  and  America,  that, 
if  the  vendee  under  a  verbal  agreement  for 
the  purchase  of  real  estate  expends  labor  or 


Digitized  by 


v^oogle 


906 


60UTHEASTEBN  BBFOBTEB,  Vol.  9. 


(W.Tfc. 


money  in  improving  the  same,  the  contract  Is 
thereby  partly  performed,  and  the  statute  of 
frauds  has  no  application  to  it.  In  sucb  a 
case  the  improvements  by  the  vendee  in  pos- 
session constitute  valuable  and  equitable  con- 
sideration, and  entitle  him  to  specific  execu- 
tion of  the  contract  which  be  complies  with 
fully  on  his  part.  There  is,  then.  First,  the 
verbal  agreement;  aeeond,  the  delivery  and 
taking  possession  of  the  estate  in  accordance 
with  the  agreement;  and,  third,  the  expend- 
iture  of  money  in  consequence  and  in  faith 
of  the  agreement;  and,  fourth,  a  complete 
compliance  with  the  agreement  by  the  ven- 
dee, by  the  payment  of  the  entire  purchase 
money.  If  the  first  of  tliese  circumstances 
alone  exists,  the  statute  of  frauds  denies  all 
remedy.  When  the  second  ensues,  the  ven- 
dee has  partly  performed  his  contract,  and 
has  talcen  a  step  which  would  render  it  a  fraud 
on  the  part  of  the  vendor  to  divest  him  of  his 
possession  and  refuse  him  a  deed.  When  the 
third  circumstance  follows,  in  expenditures 
to  improve  the  land,  all  the  powers  of  equity 
are  summoned  into  action  to  protect  the  ven- 
dee on  several  grounds,  each  sufficient  and 
each  distinct  in  its  nature.  It  will  then, 
when  the  vendee  fully  complies  with  his  coiy 
tract,  compel  specific  execution  by  the  vendor 
— First,  because  it  would  be  a  fraud  in  him 
to  refuse  it;  secondly,  he  would  profit  by  his 
own  fraud,  in  acquiring  the  improvements 
with  the  land  he  sold;  and,  thirdly,  because 
the  vendee  has  introduced  a  valuable  consid- 
eration, which,  if  he  lost  it,  could  not  be  re- 
stored to  him,  and  is  not  ordinarily  of  a  nat- 
ure to  be  compensatory  in  damages.  These 
views  are  well  sustained  by  both  English  and 
American  authorities.  See  1  Sugd.  Vend. 
(8th  Amer.  Ed.)  p.  (151.)  226;  1  Story,  Eq. 
Jar.  §  761;  Browne,  St  Frauds,  §487a;  Wat. 
Spec.  Perf.  g  280;  Bhea  v.  Jordan,  28  Grat. 
683;  Tracy  v.  Tracy,  14  W.  Va.  243.  If  a 
donee,  being  a  child,  under  a  parol  gift  of 
real  estate  by  a  father,  take  posspssion  and 
expend  money  or  labor  to  improve  it  as 
against  the  donor,  he  stands  upon  the  same 
footing  as  a  purchaser  for  a  valuable  consid- 
eration. The  statute  of  frauds  has  no  appli- 
cation to  the  transaction,  and  equity  will 
compel  its  specific  performance  by  requiring 
him  to  execute  his  deed  to  consummate  his 
gift.  We  wlU  now  consider  parol  gift  spe- 
ctaUy.  If  A.  points  to  a  house  and  lot,  and 
says  to  his.  child,  B.,  "I  give  you  this  house 
and  lot,"  and  B.  says,  "I  accept  the  gift," 
and  nothing  more  passes  in  reference  to  the 
matter,  a  court  of  equity  will  take  no  cogni- 
zance of  it.  B.,  if  he  had  paid  A.  for  the 
house  and  lot,  without  taking  possession, 
could  not  compel  him  to  execute  a  deed,  be- 
cause he  could  have  his  remedy  in  recovering 
the  money  he  had  paid,  with  interest,  in  a 
court  of  law.  A  fortiori,  a  court  of  equity 
wlU  not  entertain  B.  when  he  has  paid  noth- 
ing; and,  if  B.  should  sue  at  law,  he  can  re- 
cover nothing,  because  A.'s  promise  or  gift 
was  without  consideration, —  a  nttdum  par- 
turn, — and  B.  has  suffered  no  damages.    The 


donee  has  not  changed  bis  situation,  and 
there  is  no  basis  for  an  appeal  to  a  court  of 
equity  to  interpose.  But  suppose  B.  enters 
the  house  and  makes  it  his  home,  and  goes 
on  to  act  as  owner,  and  improves  the  prem- 
ises by  the  expenditure  of  money  <Mr  lalior. 
He  digs  ditches  and  enriches  the  land.  He 
builds  fences  for  its  permanent  protection. 
He  phints  out  trees,  clears  the  land  and 
lives  in  the  house.  These  acts  change  tbo 
situation  and  fix  the  gift.  Why?  Because 
valuable  consider.stion  has  now  entered  into 
the  transaction.  The  agreement  of  gift  has 
been  partly  performed,  by  acts  which  cannot 
be  undone.  A  valuable  consideration  may 
be  a  detriment  to.tlie  promisee  or  a  benefit  to 
the  promisor.  What  was  in  its  inception? 
A  promise  sustained  only  by  a  good  consid- 
eration— the  love  and  affection  of  a  father  to 
a  child— has  by  such  acts  become  in  effect  a 
promise  sustained  by  a  valuable  considera- 
tion. 

It  may  be  ^garded  as  settled  law  in  this 
state  and  in  Virginia  that  a  verbal  dooee  of 
laud — a  child,  who,  under  the  verbal  gift,  has 
taken  possession  of  the  land  and  improved  it 
— has  a  right  to  demand  in  a  court  of  equity 
a  specific  performance  of  the  contract  by  the 
execution  of  a  deed  by  the  father,  thereby 
consummating  his  verbal  gift.  This  was  so 
held  in  Shobe's  Ex'rs  v.  Carr,  3  Munf.  10,  de- 
cided as  long  ago  as  1811,  and  this  case  has 
been  repeatedly  followed  or  recognized  as  law 
by  numerous  Virginia  decisions  ever  since. 
See  Darlington  v.  McCoole,  1  I^igh,  36;  Reed'a 
Heirs  v.  Vannorsdale,  2  Leigh,  569;  Pigg  v. 
Corder,  12  Leigh.  69;  Cox  v.  Cox,  26  Grat. 
305.  There  are  also  numerous  authorities 
in  other  states  to  the  like  effect.  Freeman 
V.  Freeman,  43  N.  Y.  34;  Lobdell  v.  Lobdell, 
33  How.  Pr.  347;  Shepherd  v.  Bevin,  9  Gill, 
32;  Young  v.Glendenning, 6  Watts.  510;  Gal- 
bniith  V.  Galbraith,  6  Kan.  409;  Kurtz  v. 
Hibner,  55  III.  521 ;  McLain  T.  School-Direct- 
ors, 51  Pa.  St.  196 ;  Neale  v.  Neales,  9  Wall.  1 ; 
Hardesty  v.  Richardson,  44  Md.  617.  If, 
however,  a  father  give  his  child  verbally  a 
farm,  and  put  him  in  possession  thereof,  but 
he  neither  spends  money  nor  labor  in  improv- 
ing the  land,  it  is  very  questionable  in  Vir- 
ginia  and  in  West  Virginia  whether  the  child, 
in  a  court  of  equity,  could  compel  the  father 
to  make  him  a  deed.  It  was  so  decided  in  tba 
cases  of  Stokes  v.  Oliver.  76  Va.  72,  and  Kef- 
fer  V.  Grayson,  Id.  517.  In  these  cases  it  was 
held  that  the  love  and  affection  of  a  father  to 
a  child  is  not  enough,  of  itself,  to  warrant  a 
decree  for  a  specific  performance,  even  when 
the  agreement  to  make  the  gift  is  in  writing, 
and  the  child  in  possession  of  the  farm.  But 
the  contrary  was  held  by  this  court  in  Mar- 
ling V.  MarUng,  9  W.  Va.  79.  But,  in  deliv- 
ering the  opinion  of  the  court,  in  that  case,  on 
page  95, 1  express  my  own  opinion,  that, 
while  such  agreement  need  not  be  under  seal, 
it  must  be  a  formal  agreement,  in  wriUng, 
duly  delivered  as  such,  and  while  in  such  case, 
the  consideration  being  good,  though  not 
valuable,  a  court  of  equity  could  properly  dis- 
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pense  wifh  the  seal  to  it,  yet  it  could  not  dis- 
pense with  its  heing  a  formal  agreement  in 
writing,  and  a  verbid  agreement  to  give  a 
ttam  to  a  child  could  not  l>e  enforced  specific- 
ity, even  when  the  child  had  l>een  put  in 
possession  of  the  farm,  but  such  agreements 
of  gift,  when  performed  in  part  by  putting 
the  donee  in  possession,  liave  l>een  enforced 
in  some  states.  See  Tii.ghmam,  C.  J.,  in 
Lessee  of  Syler  v.  Eckhart,  1  Bin.  880;  Big. 
Ervid,  886;  Smith,  Eq.  254,  255;  Mahon  v. 
Baker,  26  Pa.  St.  519.  And  it  must  be  ad- 
mitted tliat  the  reasoning  which  supports  the 
enforcement  of  a  vertml  contract  of  sale  part- 
ly performed  by  the  simple  delivery  of  pos- 
session appears  equally  applicable  when  there 
is  a  verbal  gift  of  land  by  a  father  to  a  child, 
accompanied  by  the  delivering  of  the  posses- 
sion of  the  land.  See  1  Story,  Eq.  Jnr.  §  761, 
and  articles  of  John  W.  Daniel  in  the  April. 
1883,  number  of  Virginia  Law  Journal, 
where  the  question  we  are  considering  is  elab- 
orately discussed  in  an  able  article.  Mnny  of 
the  views  talcen  in  said  article  I  have  adopted 
in  this  opinion. 

I  have  thus  far  been  discussing  the  right  of 
a  donee  or  vendee  of  real  estate  by  a  verbal 
agreement  to  enforce  specifically  such  verbal 
agreement  when  the  donor  has  put  the  donee 
in  possession  of  the  land.  We  will  now  con- 
sider whether  the  law  is  modified  when  the 
vendee  or  donee  in  possession  of  the  land 
seeks  to  have  his  contract  specificiilly  enforced 
against  a  siil)3equent  purchaser  for  valuable 
consideration  of  the  donor,  or  against  a  judg- 
ment creditor  of  the  vendor  or  donor.  In  the 
first  place,  it  must  be  observed  that  when  the 
vendee  or  donee  is  in  possession  of  the  land, 
openly  and  notoriously  living  upon  it,  for  in- 
stance, there  cannot  be  a  purchaser  of  the 
land  for  valuable  consideration  without  no- 
tice from  the  vendor  or  donor,  because  such 
possession  by  the  vendee  or  donee  of  itself 
conveys  notice  to  the  whole  world  of  the 
equitable  title  of,  the  vendee  or  donee,  and  of 
bis  right  to  the  legal  title;  the  possession  of 
realty  being  the  fact  of  most  comprehensive 
and  far-reaching  consequences  that  bears  up- 
on its  title.  The  perfect  legal  title  was  origi- 
nally conferred  by  this  delivery  of  possession 
or  livery  of  seisin.  A  fee  was  not  perfect 
without  this  delivery  of  possession,  but,  if 
accompanied  by  such  delivery  of  possession, 
It  was  perfect,  even  though  It  was  a  mere 
verbal  transfer.  The  earth  has  been  described 
aa  that  universal  manuscript,  open  to  the 
eyes  of  all.  When,  therefore,  a  man  pro- 
poses to  buy  or  deal  with  realty,  his  first  duty 
is  to  read  this  public  manuscript;  that  is,  to 
lode  and  see  who  is  there  upon  it  and  what 
are  bis  rights  there.  And,  If  the  person  in 
possession  has  an  equitable  title  to  it,  he  is  as 
much  bound  to  respect  it  as  if  it  was  a  per- 
fect l^al  title,  evidenced  hy  a  deed  duly  re- 
corded. See  2  Sugd.  Vend.  866;  Sedg.  &  W. 
Tr.  Title  Land,  §717;  1  Story,  Eq.Jur.g  400; 
Big.  Fraud,  293,  294;  Floyd  t.  Harding,  28 
Grat.  410;  Merithew  v.  Andrews,  44  Barb. 
207;  Grimstone  v.  Carter,  3  Paige,  421;  Had- 


dock ▼.  Wilmarth,  5  N.  H.  181;  Knox  v. 
Thompson,  1  LItt.  (Ky.)860;  Tuttle  v.  Jack- 
son, 6  Wend.  218;  Parks  v.  Jackson,  11  Wend. 
442;  Morgan  v.  Morgan,  8  Stew.  (Ala.)  388. 
When  the  sale  or  gift  of  the  land  is  by  a  ver- 
bal agreement,  the  terms  of  such  agreement 
must  be  definite  and  made  out  with  reasona- 
ble certainty.  See  Wright  v.  Pucket,  22 
Grat  870.  By  reasonable  ceitainty  is  not 
meant  a  matheiAatical  certainty;  but  what  is 
meant  is  that  the  evidence  adduced  must  leave 
the  court  satisfied  and  convinced  as  to  the 
terms  of  the  agreement,  and  it  must  be  so 
definite  as  to  guide  the  court  safely  into  car- 
rying it  into  execution.  The  plaintiiT  who 
seeks  a  specific  performance  of  a  verbal  con- 
tract or  gift  of  land,  or,  indeed,  who  seeks 
the  aid  of  a  court  of  equity  to  enforce  any 
equitable  right,  must  show  that  he  has  used 
reasonable  diligence,  and  that  his  claim  is 
not  a  stale  claim.  See  1  Bart.  Ch.  Pr.  §  23. 
As  there  stated,  it  is  a  familiar  doctrine  of 
the  courts  of  equity  that  nothing  can  call  them 
into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  want- 
ing, the  court  is  passive,  and  does  nothing. 
We  will  assume,  first,  that  a  verbal  gift  of 
this  100  acres  of  land,  patented  to  William  B. 
Frame  September  80,  1846,  was  by  him, 
about  May  12, 1856,  made  to  his  son  Lemuel 
M.  Frame,  and  the  donee  then  took  posses- 
sion of  this  loo  acres,  exercising  an  undisput- 
ed ownership  over  it  from  that  time,  selling 
timber  off  it  to  his  father  and  others,  and  had 
lived  upon  it  and  cleared  it  up  and  cultivated 
it  ever  since,  and  that  considerable  time  and 
money  had  been  spent  by  him  in  improving 
this  tract  of  land.  These  facts  the  counsel 
of  the  plaintiff,  L.  M.  Frame,  regard  as 
clearly  proven.  If  they  are  really  proven, 
with  the  requisite  degree  of  distinctness  and 
certainty,  then,  on  the  authorities  we  have 
cited,  it  would  seem  clear  that  the  son  of  L. 
M.  Frame  had  a  right  to  specifically  enforce 
this  agreement  against  his  father,  William  B. 
Frame,  provided  he  used  reiisonable  diligence 
in  instituting. his  suit,  and  did  not  permit 
his  claim  to  become  too  stale  before  he  brought 
bis  suit.  It  is  claimed  by  the  plaintiff,  L.  M. 
Frame,  that  he  was  in  the  exclusive  and  un- 
interrupted possession  of  this  farm,  claiming 
against  all  the  world,  and  especially  against 
his  father,  the  donor, — actually  selling  him 
timber  off  tills  land.  It  was  unnecessary  for 
him  to  Institute  this  suit  while  this  state  of 
things  existed.  The  donee,  L.  M.  Frame, 
was  not  called  upon  to  act,  no  one  disputing 
his  right  to  the  same,  and  he  having  held 
possession  and  use  of  it.  There  is  much 
strength  in  this  view;  and,  so  long  as  this 
state  of  things  existed,  the  court  might  be 
disposed  to  excuse  the  plnintifl,  L.  M.  Frame, 
for  not  instituting  this  suit  for  a  specific 
performance.  How  long  did  this  state  of 
things  exist?  The  record  shows  until  May 
26. 1868.  But  not  thereafter,  for  William  B. 
Frame,  the  father,  exercised  the  most  deci- 
sive act  of  ownerahip  over  this  lOO-acre  tract; 
for  on  that  day,  for  a  consideration  stated  ou 
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the  face  of  the  deed  to  have  been  $500,  be  and 
bis  wife  conveyed  to  tbeir  sons  Thomas  J. 
and  John  W.  Frame  seven  different  tracts  of 
land,  including  the  tract  of  100  acres  claimed 
to  have  been  given  verbally  to  said  L.  M. 
Frame  IS  years  before.  This  put  it  entirely 
out  of  bis  power  to  make  a  deed  of  this  land 
to  L.  M.  Frame,  knowing  that  he  could  not 
acquire  a  valid  title  for  this  tfact  of  land,  on 
which  he  was  living,  except  by  instituting  in 
a  court  of  equity  a  suit  for  the  speciBc  per- 
formance of  the  verbal  agreement  to  give  it 
to  bim,  made  by  his  father  some  13  years 
before.  He  never  conld  have  acquired  a  good 
title  to  this  tract  of  land  by  living  upon  It, 
claiming  it  as  bis  own,  and  exercising  rights 
of  ownership  over  it,  no  matter  how  notori- 
ous, undisputed,  and  exclusive  such  posses- 
sion was.  For,  as  he  entered  upon  the  land 
by  permission  of  his  father,  who  had  the  legal 
title,  his  possession  was  admitted  in  subordi- 
nation to  his  father's  title,  and  was  not, 
therefore,  and  could  not  become,  adversary  to 
his  fatiier's  title,  or  the  title  of  those  claim- 
ing by  deed  under  his  father.  See  Hudson  v. 
Putney,  14  W.  Va.  561.  He  knew,  there- 
fore, as  early  as  June,  1868,  that  if  he  want- 
ed a  title  to  this  100-acre  tract,  on  which  he 
lived,  he  would  have  to  get  it  by  asking  a 
court  of  equity  to  compel  the  legal  owners  to 
convey  the  land  to  him,  as  the  true  equitable 
owner.  It  was  his  duty,  therefore,  if  he  did 
not  mean  to  abandon  his  equitable  title,  to 
have  instituted  this  suit  in  a  reasonable  time 
after  January  1, 1868.  It  may  be  said  that 
be  did  not  know  that  his  father  then  con- 
veyed this  tract  of  land  to  bis  two  brothers. 
But  though,  perhaps,  we  cannot  assume  that 
he  knew  this  deed  was  made  to  his  brothers  by 
his  father  simply  because  it  was  promptly  put 
on  record,  yet  there  is  his  own  statement  in 
his  deposition  of  facts,  which  shows  that  he 
did  know  of  the  making  of  this  deed  to  bis 
brothers,  for  he  says  he  always  paid  the  taxes 
on  this  land,  though  it  was  taxed  in  his 
father's  name  until  1868.  and  then  in  the 
name  of  his  brothers;  that  the  tax-bill  was 
thus  made  out,  and  he  paid  the  taxes  on  this 
tract,  though  the  tax-bills  were  made  out 
against  his  brothers,  and  that  he  refused  to 
pay  them  after  a  while,  if  not  differently 
made  out.  He  was  thus  reminded  each  year 
by  these  tax-bills,  that  the  legal  title  of  this 
land  was  in  his  father  till  1868;  after  that, 
in  his  brothers.  It  was  clearly  his  duty,  when 
it  was  thus  made  known  to  him  that  be  could 
not  acquire  legal  title  to  this  land  except  by 
suit,  for  him  to  have  brought  such  suit  with 
reasonable  promptness,  especially  as  13  years 
bad  already  expired  since  he  claimed  the 
equitable  right  to  this  land.  But  he  did  not 
bistitute  such  suit  for  more  than  19  years, 
and  some  32  years  after  the  alleged  verbal 
promise  of  hb  father  to  give  him  this  land. 
In  the  mean  time  bis  fattier  had  died,  and 
one  of  his  brothers,  to  whom,  in  1868,  his 
father  bad  conveyed  this  land,  and  the  rec- 
ords of  the  clerk  of  the  county  court  showed 
that,  upon  the  fact  that  he  owns  this  land. 


this  brother  had  acquired  a  credit,  and  been 
trusted,  and,  on  his  giving  security  to  pay 
debts  so  owed,  in  the  shape  of  a  deed  of  trust 
on  hhi  interest  in  this  and  other  lands,  the 
trustee  had  sold  said  interest  in  said  land  at 
public  auction  for  cash.  There  is  a  strong 
contrast  between  the  care  and  diligence  of 
the  plaintiff  in  protecting  bis  rights  and 
that  of  the  defendants.  Before  they  extend- 
ed credit  to  the  plaintifTs  brother,  and  took 
this  deed  of  trust  of  him,  they  had  the 
clerk's  records  in  tlie  county  court  of  Brax- 
ton, where  bis  brother  lived,  examined,  to 
ascertain  what  lands  he  owned,  and  whose 
liens  were  upon  them,  and  all  they  now  ask 
is  that,  as  they  have  used  every  precaution  in 
conducting  their  business,  the  court  will  not 
deprive  them  of  the  security  they  took  by 
setting  up  an  equitable  title  of  the  plaintiff, 
of  which  they  had  no  actual  notice  and  of 
which  the  plaintiff  must  have,  in  the  nature 
of  things,  known  that  they  could  take  no  no- 
tice. They  were  wholesale  merchants,  liv- 
ing remote  from  Braxton  county,  in  Charles- 
ton. The  defendant  John  H.  Frame  was 
engaged  in  the  mercantile  business  in  the 
county  of  Braxton,  and  his  brother,  (the 
plaintiff,)  who  lived  near  him.  must  have 
known  that  in  conducting  such  business 
he  would  buy  his  goods  of  wholesale  mer- 
chants, at  a  distance,  and  thus  incur  debts, 
and  such  creditors  would  have  no  means  of 
knowing  his  pecuniary  condition,  except  as 
it  was  shown  by  the  records  in  the  clerk's 
office  of  the  county  court.  So,  by  his  neglect 
in  bringing  the  suit  the  plaintiff  must  have 
known  he  was  furnishing  his  brother  John 
H.  Frame  the  means  of  imposing  on  the 
wholesale  merchants,  of  whom  he  was  buy- 
ing his  goods  on  credit,  as  to  his  pecuniary 
condition.  Just  what  might  have  been  expect- 
ed did  occur,  and  loss  must  now  be  sustained. 
Should  this  loss  be  sustained  by  the  plaintiff, 
who  was  so  grossly  careless,  or  by  the  defend- 
ants, who  acted  with  caution  and  diligence? 
Vigilantibtis  non  dormientibua  jura  suhvenU 
wnt.  But  the  staleness  of  the  plaintiff's  claim 
is  not  the  only  difficulty  in  making  out  this 
case,  as  presented  by  this  record.  I  have  here- 
tofore assumed  that  he  proved  the  verbal  gift 
of  this  100  acres  of  land  from  his  father  in 
1856.  But  has  he  proven  the  agreement  to 
make  this  gift  with  the  requisite  degree  of 
certainty  and  distinctness,  such  as  a  court 
of  equity  should  require,  especially  when  it 
is  borne  in  mind  that  the  plaintiff,  who  al- 
leges this  verbal  agreement,  asks  to  have  it 
specifically  enforced,  to  the  obvious  loss  of 
purchasers  from  his  brother  for  valuable 
consideration,  without  any  actual  notice  of 
such  verbal  gift?  The  bill  alleges  that  the 
plaintiff  lived  with  his  father,  and  worked 
and  assisted  him  on  his  farm,  until  his  mar- 
riage, which  occurred  on  May  1,  1855;  that 
his  father  at  that  time  was  the  owner  of  seven 
or  eight  different  tracts  of  land  in  Braxton 
county,  W.  Va.,  and  being  desirous  of  com- 
pensating the  plaintiff  for  his  services,  and 
starting  him  in  life,  proposed  to  him  that  if 
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be  woald  go  upon  a  ceiiain  tract  of  land, 
situated  on  the  south  side  of  Elk  river,  about 
one  mile  above  Frame's  mill,  in  said  county, 
containing  100  acres,  and  cultivate  and  im- 
prove the  same,  he  would  give  said  land  to 
him,  and  make  him  a  deed  therefor.  The 
plaintiff  accepted  this  proposition  of  his 
father  and  on  or  about  Ma;  12,  1855,  moved 
apon  said  land,  and  has  since  held  and  claimed 
the  same  adversely  to  all  the  world.  This 
possession  has  been  open,  notorious,  and  ex- 
clusive from  that  day  to  this, — a  period  of 
over  32  years .  "  Some  years  after  the  plaintiff 
moved  on  this  land, — in  the  month  of  May, 
1868, — being  apprehensive  that  he  might  be 
made  liable  by  reason  of  bis  suretyship  of  a 
constable  named  Wilson,  because  of  his  de- 
fault, he  determined  to  convey  all  of  his  said 
land  to  his  two  sons,  the  defendants  Thomas 
J.  and  John  H.  Frame.  He  made  them  a 
deed,  duly  recorded,  a  copy  of  which  is  filed 
with  the  bill.  On  the  face  of  the  deed  the 
consideration  purports  to  be  $500  cash." 
This  verbal  agreement  by  the  plaintiff's 
father  to  give  him  this  traci  of  land  was  not 
an  absolute  promise  to  give  him  the  land, 
and  make  him  a  deed  therefor,  but  was  only 
a  conditional  promise  that  he  would  do  so  if 
the  plaintiff  (his  sou)  would  cultivate  and 
improve  the  same.  In  what  way  he  was  re- 
quired to  improve  the  same  is  not  stated  in 
the  bill,  if  it  were  specifipd  by  the  father  at 
the  time.  But,  as  the  bill  states  that  "the 
plaintiff  [the  son]  accepted  the  proposition, 
moved  upon  the  land,  erected  a  bouse  there- 
on, and  commenced  to  cultivate  and  improve 
the  same,"  it  is  very  probable  that  the  build- 
ing of  a  dwelling-house  on  this  farm,  as  a 
residence  for  his  son  and  his  family,  (he  hav- 
ing married,)  was  an  improvement  required 
of  the  son  by  the  father.  This  is  the  more 
probable  as  we  may  infer  from  the  proof  in 
the  case  that  the  house  then  on  the  land  was 
a  very  indifferent  one, — in  fact,  one  not  fit  to 
be  occupied  by  bis  son's  family  as -their 
dwelling.  But  even  this  very  indifferent 
bouse  was  then  occupied  by  a  woman,  who 
might  not  surrender  the  possession  of  it. 
There  is  no  direct  proof  as  to  the  character  of 
this .  bouse  that  was  on  the  land,  but  the 
plaintiff's  son  proves  that  about  a  year  be* 
fore  this  suit  was  brought  tiis  father  (the 
plaintiff)  offered  to  sell  to  T.  A.  Beip  the  house 
and  garden  at  $50,  and  his  brother  John  said 
bis  father  should  have  taken  less  than  be 
asked  for  it.  We  may,  I  think,  fairly  infer 
from  this  that  the  house  was  hardly  fit  for  a 
man  and  his  family  to  occupy.  The  plaintiff 
testified  be  built  a  bouse  on  this  land.  But 
I  assume  it  was  a  very  poor  house,  as  he  con- 
tinued to  live  in  a  house  worth  less  than  $50. 
When  be  built  this  house  does  not  appear. 
It  only  appears  that  the  son  (the  plaintiff) 
moved  into  the  house  on  the  place  when  the 
gift  was  made  by  the  father.  This,  the 
proof  shows,  was  not  at  the  time  he  was 
married,  on  May  1,  1855.  There  is  nothing 
said  about  bis  marriage  in  the  evidence.  If 
the  agreement  was  tliat  the  father  would 


make  the  deed  to  the  plaintiff,  (the  son,)  if 
he  would  build  a  residence  on  the  farm  and 
improve  it,  as  the  bill  says,  such  an  agree- 
ment was  a  conditional  agreement. 

The  building  of  the  residence  and  improv* 
ing  the  farm  being  a  condition  precedent  to 
the  son's  acquiring  a  riglit  to  demand  a  deed 
of  the  father,  and  if  a  time  was  named  when 
the  house  was  to  be  built,  if  the  son  failed  to 
build  the  bouse  in  the  specified  time,  or  of 
the  character  named,  he  lost  forever  a  right 
to  demand  a  deed  of  the  father.  Keffer  v. 
Grayson,  76  Va.  517.  Some  12  years  after 
this  parol  agreement  to  make  a  gift  on  cer- 
tain conditions  to  his  son,  (the  plaintiff,)  the 
father  actually  conveyed  this  land  to  two 
other  sons.  "Why  he  did  so,"  the  bill  says, 
"the  plaintiff  is  not  advised.  Certain  it  is 
that  it  was  never  intended  by  his  father  or 
his  brothers  to  deprive  him  of  the  ownership 
or  possession  of  this  tract  of  land. "  It  seems 
to  me,  a  probable  explanation  of  the  conduct 
of  the  father  and  brothers  to  the  plaintiff  is 
that,  be  having  failed  to  comply  with  the 
condition  on  which  only  the  father  was  to 
convey  him  the  land, — that  is,  as  I  surmise, 
to  build  in  a  certain  specified  time  a  house  of 
a  particular  character, — he  had  no  right  to 
demand  a  deed  of  tils  father,  and  Us  father 
was  at  liberty  to  convey  it  to  liis  other  sons; 
and  this  he  <Ud  because  of  the  failure  of  the 
plaintiff  to  comply  with  the  condition  imposed 
on  him  by  bis  father,  the  plaintiff,  and  bis 
family,  after  12  years,  still  living  in  a  house 
worth  less  than  $50.  The  answer  of  the  de- 
fendants to  the  appellee's  bill  denied  this  ver-  ^ 
bal  gift  by  the  father  to  his  son  (the  plaintiff)  ' 
of  this  land.  This  put  on  him  the  burden  of 
proving  this  parol  agreement  of  his  father  to 
give  him  this  land;  and  the  law,  we  have 
seen,  required  him  to  prove  the  agreement 
with  definitoness  and  accuracy.  Has  tliis 
been  done?  It  seems  to  me,  it  has  not.  Ko 
one  who  was  present  when  the  alleged  ver- 
bal agreement  was  entered  into  by  the  father 
and  son  for  the  gift  of  this  tract  of  land  tes- 
tifies in  the  case  to  what  then  transpired,  or 
as  to  the  terms  of,  or  conditions  attiched  to, 
the  gift.  That  it  was  a  conditional  agree- 
ment we  only  learn  from  the  allegations  in 
the  bill.  There  is  not  one  particle  of  evi- 
dence showing  what  the  terms  or  conditions 
of  this  gift  were.  The  whole  proof  consists 
of  subsequent  admission  by  the  father  that 
he  bad  given  this  land  to  his  son  (the  plain- 
tiff) or  admission  by  conduct  or  by  acts  that 
be  regarded  this  farm  as  belonging  to  his 
son  (the  plaintiff.)  But  such  statements  and 
conduct  are  what  would  naturally  have  oc- 
curred had  the  verbal  gift  of  this  farm  to  Lis 
son  (the  plaintiff)  been  a  conditional  one, 
such  as  is  set  out  in  the  bill,  or  such  as  I  have 
above  suggested.  Naturally,  the  father  would 
haveexpected  tliecondition  precedentattached 
to  the  gift  would  in  good  time  have  been 
complied  with  by  the  son,  and  the  gift  thus 
perfected;  and,  anticipating  that  this  would 
be  the  case,  the  father  would  naturally  speak 
and  act  as  if  this  farm  belonged  to  his  son. 
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and  though  he  had  no  right  to  demand  a  deed 
for  this  farm  unless  he  complied  strictly  with 
the  conditions  precedent  to  the  gift,  what- 
ever they  were.  The  most  direct  and  satis- 
taetary  evidence  of  this  verbal  agreement  was 
deposition  of  a  nephew  of  the  father,  giving 
what  was  said  casually  by  the  father  to  the 
witness  the  day  after, this  verbal  gift  of  this 
farm  to  his  son,  (the  plaintiff.)  This  we  will 
analyze.  He  says  in  his  dc^ition  taken 
October  17,  1887:  "L.  M.  Frame,  the  plain- 
tiff, has  resided  on  this  farm  of  100  acres 
about  31  years.  I  went  to  his  father's,  Will- 
iam B.  Frame's,  one  morning,  and  he  said  to 
me:  *I  have  made  way  with  my  land.'  I 
said, '  Have  you?'  and  he  said,  ■  Yes.  J  gave 
Lemuel  a  farm  yesterday,' — and  be  pointed 
to  the  lOO-acre  farm  across  tlie  ri  ver  as  the  one 
he  had  given  him.  He  said  he  let  John  and 
Tom  have  the  balance.  He  had  owned  six 
orseven  tracts  of  land.  Hesaid:  'NowLem- 
nel  can  go  to  work,  or  starve.'  He  said  too, 
they  would  have  to  give  Nancy  Jones,  to  get 
her  out  of  the  liouse,  two  bushels  of  corn,  be- 
fore Lem  could  move  in."  Though  this  wit- 
ness is  so  definite  as  to  what  was  said  then, 
still  it  is  obvious  that  his  testimony  is  far 
from  being  satisfactory.  It  gives  the  details 
of  a  casual  conversation  in  which  the  witness 
had  had  no  interest  and  which  occurred  some 
81  years  before.  We  know  there  must  have 
been  very  substantial  err6rs  in  it.  For  in- 
stance, the  bill  does  not  pretend  that  Will- 
iam B.  Frame  gave  all  his  land  to  his  three 
sons  at  that  time,  in  1856;  but  it  says  he  gave 
this  one  farm  of  100  acres  to  his  son  (the 
plaintiff)  then,  and  the  balance  of  his  land 
to  his  two  other  sons,  John  and  Tom,  some 
12  years  afterwards,  and  not  one  member  of 
the  family,  or  a  single  other  witness,  ever 
heard  of  any  gift  at  that  time  of  any  of  his 
lands  by  William  B.  Frame  to  any  of  his 
children  except  this  100  acres  to  his  son,  (the 
plaintiff.)  This,  I  suppose,  was  a  mistake 
made  by  the  nephew  as  to  what  his  uncle, 
William  B.  Frame,  then  said  to  him.  He 
heard  this  many  years  afterwards.  This 
witness  said  the  father  said,  "Now  Lemu- 
el," (the  plaintiff,)  "must  go  to  work." 
This  does  not  look  as  if  the  g^tt  was  made,  as 
stated  in  the  bill,  "to  compensate  the  plain- 
tiff for  his  past  services,  and  to  start  him  in 
life."  He  had  lived  with  his  father,  bnt  we 
may  infer  from  what  his  father  said  that  he 
did  not  think  his  past  services  deserved  com- 
pensation, bat  rather  considered  that  he  had 
heretofore  supported  him  in  idleness,  and  he 
proposed  to  do  so  no  longer,  but  he  must  "go 
to  work  or  starve."  There  is  in  this  conver- 
sation corroborative  evidence  of  the  small 
value  of  the  house  on  this  100  acres  of  land, 
for  it  was  supposed  Nancy  .Jones  would  let 
the  son  move  into  this  liouse,  and  she  would 
give  it  up,  for  the  trifling  compensation  of 
two  bushels  of  com.  She  could  not  have  re- 
garded the  house  at  all  desirable  to  live  in,  if 
she  could  surrender  it  so  easily.  This  con- 
versation took  place  before  the  son  (the 
plaintiff)  had  taken  possession  of  this  farm, 


and  when,  of  course,  the  conditional  gift 
named  in  the  bill  was  impei-feot,  and  when, 
of  course,  the  son  had  no  right  to  demand  a 
deed  of  the  father;  and,  though  the  state- 
ments and  acts  of  the  father  subsequentty 
show  simply  that  he  had  given  his  son  (the 
plaintiff)  this  farm,  and  were  made  after  he 
had  taken  possession,  yet)  none  of  tiiem  are 
inconsistent  with  the  gift  being  conditional 
and  the  condition  not  complied  with,  and 
this,  one  suspects,  was  the  case,  from  his 
father  having  some  12  years  afterwards 
made  to  two  other  sons  a  deed  for  this  farm. 
It  seems  to  me,  therefore,  that  the  plaintiff 
has  failed  to  show  with  the  requisite  degree 
of  distinctness  and  accuracy  the  terms  of  the 
verbal  agreement  made  by  his  father,  giving 
him  tills  land,  because  of  the  great  lapse  of 
time  (31  years)  before  the  institution  of  this 
suit. 

The  court  below  ought  to  have  dismissed 
his  bill  at  his  costs.  The  court  below,  obvi- 
ously, l>y  its  order  made  December  5,  1887, 
properly  dismissed  tlie  bill  as  to  the  defend* 
ant  Thomas  J.  Frame,  he  tendering  with  his 
answer  a  deed  to  the  plaintiff  for  his  moiety 
of  the  land,  which  the  plaintiff  was  willing 
to  accept,  bnt  the  court  below  erred  in  its  de- 
cree of  May  2,  1888,  specifically  enforcing 
said  alleged  verbal  contract  against  the  other 
defendants.  This  decree  must  be  set  aside, 
annulled,  and  reversed,  and  the  appellants 
must  recover  of  the  appellee,  L.  M.  Frame, 
their  costs  in  this  court  expended,  and  this 
court,  entering  such  order  as  the  court  be- 
low should  have  done,  must  dismiss  the  bill 
of  the  plaintiff,  and  the  defendants  below, 
other  than  Thomas  J.  Frame,  must  recover 
of  the  plaintiff  below  their  costs  expended  in 
the  court  below. 

Sntdeb,  p.,  and  Enolsh,  J.,  concurred. 
Bbannoh,  J.,  absent. 


(»  W.  Va.  «28) 
Chbnowith  6t  dl.  v.  BiTcmE  Countt 

OOUBT. 

(Supreme  Court  of  Appeals  of  West  Virainia. 
June  as,  1880.) 

Commas  — Contraots^Aotioss— BvmKNca — Ai^ 

PEAL. 

1.  Where  a  oonnty  court  made  a  oontraot  for  the 
oonstruotiou  of  a  brld^  in  aooordanoe  with  cer- 
tain sjjeoiflcatlons  attached  to  and  made  part  ot 
the  contract,  in  a  salt  by  the  contractors  to  re- 
cover a  balance  claimed  to  be  due  them  on  s^d  con- 
tract, after  the  work  was  completed  and  reoelved 
by  the  oonnty,  a*  they  claim,  the  plaintiff  most 
show  affirmatively  that  they  have  complied  vriUi 
said  contract  and  speoiflcations,  or  that  said  work 
has  been  received,  before  they  will  be  entitled  to 
recover. 

8.  If  the  plaintiffs  themselves  offer  in  evidence 
an  order  ox  the  county  court,  which  shows  that 
the  county  court  acted  upon  the  report  of  the 
committee  appointed  to  snperlatend  tiie  baOdln; 
of  said  bridge,  which  stated  that  it  wonld  take 
all  that  remtuned  unpaid  to  make  good  certain  de- 
ficiencies In  said  work,  and  shows  on  Its  face  that 
said  court  declines  to  receive  and  pay  for  said 
work,  said  order  is  oompetent  c)vidence  apon  the 
question  as  to  whether  said  work  bad  been  r» 
ceived  by  the  county  or  not.  Following  Kinsley  v. 
Monongalia  Co.,  7  S.  H.  Rep.  445. 
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8.  When  a  btU  of  exception*  contains  a.  certtfl- 
cate  of  all  the  testimony  offered,  instead  of  all  the 
faota  proved,  the  court  cannot  reverse  the  jud^ 
ment  of  the  ooart  below  for  rafoml  to  aet  the  ver- 
dict aaid*  aa  centnuy  to  evidence,  vnleaa  by  re- 
lectins  all  the  conflicting  evidence  of  the  excep- 
tor, and  giving  toll  force  and  credit  to  that  of  the 
adverse  party,  the  decision  of  the  oourt  below  is 
plainly  wrong. 

{aytUOnu  by  0t«  CcwrU) 

Error  to  ciroait  court,  Doddridge  count?; 
Johnson,  Judge. 

Oketf  Johnton  and  H.  Peck,  for  plaintiff  In 
error.  R.  8.  Blair  and  H.  C.  SlunoalUr,  for 
defendants  in  error. 

Emousb,  J.  This  was  an  action  of  as- 
tumpsit  brought  in  the  circuit  court  of 
Bitcbie  county  by  Eli  Cbenowlth  and  0.  S. 
Fought,  who  sued  for  the  use  ^pd  benefit  of 
W.  H.  Thomas  and  O.  S.  Fought,  ag^dnst 
the  county  of  Ritchie,  to  recover  a  balance  of 
$796.15  aUeged  to  have  been  due  on  the  29th 
day  of  August,  1884,  upon  a  contract  en- 
tered into  between  A.  C.  Barnard,  us  pres- 
ident of  the  county  court  of  Ritchie  county, 
and  said  Eli  Chenowith  and  0.  S.  Fought, 
for  the  construction  of  a  bridge  across  the 
Korth  Fork  of  Hughes  river,  near  the  house 
of  £.  R.  Taylor,  to  be  completed  on  the  1st 
of  October,  1884,  in  accordance  with  specifi- 
cations accompanying  and  referred  to  in  said 
agreement.  This  case  seems  to  have  been 
twice  before  a  jury  in  the  county  of  Ritchie, 
and,  they  failing  to  agree  for  cause  shown  to 
the  court,  it  was  transferred  to  the  county  of 
Doddridge,  in  which  county  a  trial  was  had, 
which  terminated  on  the  1st  day  of  Decem- 
Iser,  1888,  in  a  verdict  for  the  plaintiffs  for 
the  sum  of  •1,002.80,  with  interest  thereon 
from  that  date,  and  judgment  was  rendered 
against  the  defendant  for  that  amount  in 
said  court.  The  defendant  by  its  counsel 
moved  to  set  aside  tlie  verdict  of  the  jury, 
and  grant  it  a  new  trial,  which  motion  was 
overruled;  to  which  action  of  the  court  the 
defendant  excepted,  and  prayed  that  the  evi- 
dence given  in  the  cause  might  be  certified 
and  saved  to  it  as  a  part  of  the  record,  and 
that  certain  exceptions  taken  by  the  defend- 
ant to  raling^s  of  the  court  might  be  saved  to 
it  as  part  of  the  record  in  the  cause,  which 
was  accordingly  done,  and  from  snid  judg- 
ment and  rulings  of  said  court  the  defendant 
applied  for  and  obtained  a  writ  of  error  to 
this  court. 

The  first  exception  relied  upon  by  the  de- 
fendant, as  constituting  error  in  the  ruling 
of  the  court  upon  said  trial,  was  in  allowing 
copies  of  said  contract  and  specifications  to 
be  given  In  evidence  to  the  jury,  and,  al- 
though we  find  in  the  second  volume  of  Green- 
leaf  on  Evidence,  p.  9,  §  11,  the  author  says, 
"A  further  preliminary  observation  may 
here  be  made  applicable  to  every  action 
founded  on  a  written  document,  namely,  that 
tlie  first  step  in  the  evidence  on  the  side  of 
the  plaintiff  is  the  production  of  the  docu- 
ment itself,"  yet  our  statute  (chapter  130, 
Code,  g  5)  seems  to  have  changed  the  com- 


mon law  by  providing  that  "a  copy  of  any 
record  or  paper  in  the  clerk's  office  of  any 
court,  *  *  ♦  attested  by  the  officer  in 
whose  office  the  same  is,  may  be  admitted 
as  evidence  in  lieu  of  the  original,"  etc. 
I  think,  therefore,  the  court  committed  no 
error  in  admitting  copies  of  said  contract 
and  speoificatioDB  to  be  read  as  evidence  be- 
fore the  jury,  especially  when  the  order  of  the 
county  couit  awarding  the  contract  to  con- 
struct said  bridge  to  Chenowith  and  Fought, 
and  ac(iepting  their  bond  for  the  pei-forraance 
of  the  same,  directed  that  said  bond  and  con- 
tract be  filed  in  the  office  of  the  clerk  of  said 
county  court,  and  being  so  filed  the  clerk  was 
authorized  to  make  a  certified  copy  of  the 
same^  and  said  certified  copy  was  doubtless 
the  best  evidence  the  plaintiff  could  produce 
of  said  contract. 

The  second  error  relied  upon  by  the  plain- 
tiff in  error  is  that  the  court  erred  in  admit- 
ting an  order  of  the  county  couit  of  Ritehia 
county  appointing  E.  J.  Taylor,  £.  R.  Tay- 
lor, and  James  M.  Wilson  a  committee  to  ad- 
vertise for  sealed  bids  for  an  iron  bridge  or 
wooden  arch  bridge  to  be  erected  across  the 
North  Fork  of  Hughes  river,  near  the  resi- 
dence of  £.  B.  Taylor,  prescribing  the  time 
that  notice  should  l>e  given,  and  requiring 
said  committee  to  report  their  proceedings  to 
the  court,  when  the  court  would  decide  the 
character  of  the  bridge  to  be  built.  We  find, 
however,  by  reference  to  the  case  of  Kinsley 
v.  Monongalia  Co.,  81  W.  Va.  — ,  7  S.  E. 
Rep.  445, — which  was  a  similar  case  to  the 
one  under  consideration,  Kinsley  having 
brought  an  action  of  assumpsit  against  said 
county  to  recover  for  his  services  rendered 
in  constructing  a  bridge,— tliis  court,  in  de- 
livering its  opinion  in  that  case,  says:  "It  is 
also  insisted  that  the  court  erred  in  refusing 
to  admit  in  evidence  an  order  of  the  county 
court.  A  number  of  orders  were  properly 
admitted,  such  as  the  order  appointing  view- 
ers; the  order  appointing  commissioners  to 
contract  for  the  work;  the  order,  requiring 
certain  money  to  be  paid  to  the  contractor," 
eto.  Now,  it  will  be  perceived  that  the  or- 
der to  which  said  second  exception  refers 
was  an  order  appointing  a  committee  to  ad- 
vertise for  sealed  proposals,  and  we  think  it 
is  almost  identical  with  the  order  which  was 
held  to  be  properly  admitted  in  said  last- 
named  case,  that  it  is  a  link  in  the  plaintiff's 
evidence  which  is  necessary  to  make  out  his 
case,  and  cannot  be  regarded  aa  irrelevant, 
and  that  said  objection  was  properly  over- 
ruled. 

The  next  point  relied  on  by  the  plaintiff  in 
error  is  that  the  court  erred  in  sustaining  the 
objection  made  by  plaintiff's  counsel  to  the 
question  asked  the  witness  A.  C.  Barnard, 
who  appears  to  have  been  a  member  of  the 
county  court  of  Ritchie  county  when  said 
bridge  was  being  constructed.  The  question 
objected  to  was  as  follows:  "Did  the  county 
court  at  any  time  accept  that  bridge,  or  any 
part  of  it,  and  take  it  off  the  contractor's 
hands?"    We  think  the  oourt  erred  in  sus- 
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taintng  said  objection.  It  is  true,  to  some 
exfient,  that  a  court  can  only  speak  by  its  rec- 
ord, but  A.  C.  Barnard,  although  one  of  the 
members  of  the  court,  and  a  component  part 
of  the  court  when  sitting  as  a  court,  was  not 
the  court,  nor  any  part  of  it,  when  said  court 
was  not  in  session,  and  acting  as  a  court; 
and  when  he  was  aslsed  to  state  a  fact  which 
might  well  be  supposed  to  be  within  bis 
knowledge,  to- wit,  whether  the  county  court 
did  at  any  time  accept  said  bridge,  or  any 
part  of  it,  it  seems  to  us  that  be  might  state 
the  fact  aCarmatively  or  negatively,  without 
going  to  the  order-book,  and  reading  the  or^ 
dors  made  indicating  the  acceptance  or  re- 
jection of  said  bridge.  It  does  not  seem  to 
tis  that  the  question  is  objectionable  on  tlie 
ground  that  it  is  leading  or  irrelevant;  it 
does  not  suggest  the  answer  expected,  and 
leaves  him  free  to  answer  it  as  he  chooses. 
The  witness  should  have  been  allowed  to  an- 
swer the  question. 

The  fourth  assignment  of  error  is  as  to  the 
action  of  the  court  in  refusing  to  allow  the 
witness  £.  R.  Taylor  to  answer  the  following 
questions,  to- wit:  "Was  it  or  not  this  dig- 
ging tliat  caused  the  wing  walls  to  fall  down?" 
and,  "What  caused  the  wing  wall  to  fall?" 
Also:  "Were  the  committee  and  the  con- 
tractor upon  the  bridge-site,  about  the  time 
the  contnict  was  entered  into,  for  the  purpose 
of  ascertaining  upon  what  the  abutment 
would  rest?"  And  when  the  witness  an- 
swered, "Yes,  sir;  they  ascertained  upon 
what  it  should  rest;"  then  he  was  asked 
upon  what,  and  the  court  refused  to  allow 
him  to  answer.  Now,  it  will  be  remembered 
that  the  plaintiCT  had  already  introduced  and 
read  in  evidence  the  contract  and  specifica- 
tions for  the  erection  and  construction  of  said 
bridge.  These  papers  clearly  show  that  said 
abutments  were  to  rest  upon  the  solid  rock, 
and  the  relevancy  of  the  questions  is  apparent 
when  it  is  considered  that  the  committee  and 
contractors  went  upon  the  site  to  ascertain 
whether  it  was  possible  or  practicable  to  place 
the  said  abutments  upon  a  solid  foundation, 
and  after  making  the  examination  the  con- 
tract was  drawn,  providing  that  said  abut- 
ments should  set  on  solid  rock  base.  This 
evidence  tends  to  show  that  the  contractors 
did  not  enter  i  nto  said  agreement  unadvisedly, 
but  ^ter  examining  the  location  with  the 
committee,  and  it  is  not  to  be  presumed  that 
they  would  have  contracted  to  place  the  abut- 
ments on  a  solid  i-ock  base  if  they  had  not 
ascertained  that  the  rock  was  there;  and,  as 
to  the  other  questions,  he  should  have  been 
permitted  to  answer  the  question,  "What 
caused  that  wing  waU  to  fall  ?"  because  his 
answer  to  that  question  may  have  disclosed 
the  character  of  the  foundation  upon  which 
said  wing  wall  rested,  and  have  shown  that 
its  fall  was  not  occasioned  by  digging  the 
dirt  away  from  it. 

The  next  exception  relied  on  by  the  plain- 
tiff in  error  is  to  the  action  of  the  court  in 
overruling  its  objection  to  a  question  asked 
the  witness  O.  8.  Fought,  "as  to  the  present 


condition  of  the  abutment. "  It  seems  to  us 
that  this  question  was  relevant,  and  the  wit- 
ness should  have  been  allowed  to  answer  tlie 
same,  for  the  reason  that  its  answer  woald 
be  calculated  to  throw  light  upon  the  original 
character  of  the  work,  demonstrate  its  weak 
points,  or  show  whether  it  was  in  conform- 
ity with  the  contract  in  such  respects  as 
would  insure  its  durability. 

The  sixth  assignment  of  error  claims  that 
the  court  erred  in  refusing  to  allow  the  wit- 
ness John  P.  Wild  man  to  testify  in  rebutbil. 
This  witness  was  introduced  as  an  expert 
stone-mason,  who  stated  that  be  had  worked 
at  the  business  since  1857  or  1858,  and  was 
introduced  by  way  of  rebuttal  to  the  evidence 
of  O'KeUy,  Hart,  and  Hibbs,  who,  after  the 
plaintiffs  had  rested,  were  allowed  to  speak 
of  the  present  condition  of  the  abutment, 
after  the  court  had  stated  that  either  party 
might  introduce  such  evidence;  and  when 
said  witness  had  stated  that  he  had  worked 
on  pitch  and  range  work,  and  all  kinds  of 
work,  arching  tunnels,  building  abutments 
for  bridges,  and  on  house-work,  and  that  he 
saw  this  abutment  in  February,  1885,  and 
was  asked  to  state  what  character  of  work 
that  was, — wtiicb  question  was  objected  to 
by  plaintiffs'  counsel,  and  the  court  sustained 
the  objection,  which  ruling  of  the  court,  it 
seems  to  us,  was  erroneous,  as  other  witnesses 
had  been  allowed  to  testify  as  experts  for 
plaintiffs  in  regard  to  the  character  of  the 
work, — the  witness  Wildman  should  also 
have  been  allowed  to  testify  in  regard  to  the 
same  matter,  by  way  of  rebuttal. 

Coming,  then,  to  the  seventh  and  last  as- 
signment of  error  by  the  plaintiff  in  error, 
to- wit,  "in  refusing  to  set  aside  the  verdict 
of  the  jury,  and  grant  the  defendant  a  new 
trial  because  the  same  was  contrary  to  the 
law  and  the  evidence, "  we  first  look  to  the 
bill  of  exceptions,  which  was  made  a  part  of 
the  record  at  the  time  of  the  trial,  and  find 
that  in  the  conclusion  the  court  certified  that 
the  foregoing  was  all  the  testimony  offered 
in  the  cause,  Instead  of  certifying  the  fads 
proved.  When  a  certificate  of  this  character 
is  made,  this  court  has  repeatedly  held  "that 
it  cannot  reverse  the  judgment  of  the  court 
below  for  refusal  to  set  aside  the  verdict  as 
contrary  to  evidence,  unless,  by  rejecting  all 
the  parol  evidence  for  the  exceptor,  and  giv- 
ing full  force  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  court  below  stiU  ap- 
pears to  be  wrong."  See  Sanaker  t.  Cusb- 
wa's  Adm'r,  3  W.  Va.  29;  Sheff  v.  Citv  of 
Huntington,  16  W.  Va.  808:  Black  v.  Thom- 
as, 21  W.  Va.  709.  Acting,  then,  upon  this 
well-settled  practice,  and  rejecting  the  parol 
evidence  offered  by  the  defendant,  the  ques- 
tion presented  for  consideration  is  wheths 
the  plaintiffs  have  shown  themselTes  entitled 
to  recover  in  said  action. 

It  Is  incumbent  on  them  to  show  aflBrma- 
tively,  not  only  what  the  contract  was.  bat 
that  they  have  complied  with  it  Bj  refer- 
ence to  the  bill  of  exceptions,  it  will  be  per- 
ceived that  they  offered  in  evidence  the  con- 
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tract,  Including  the  specifications  thereto  at- 
tacbedi  and  which  were  part  thereof;  and  in 
that  contract  they  agreed  "to  bnild  said  bridge 
and  abutments  in  •accordance  with  the  plans 
•nd  speciflcations  thereto  attached,  and  at 
the  price  therein  named;"  and  it  was  further 
agreed  "that  all  of  the  above-named  work 
should  be  done  in  a  neat,  substantial,  and 
workman-like  manner,  said  abutments  to  be 
19  ft.  high,  set  on  solid  rock  base."  It  seems 
that  Eli  Cbenowith,  one  of  the  contractors, 
assigned  his  portion  of  the  contract  to  one 
W.  H.  Thomas,  who  is  one  of  the  plaintiffs 
in  said  action.  O.  S.  Fouglit,  one  of  the  con- 
tractors, had  himself  sworn  as  a  witness,  and 
stated  that  be  built  the  bridge  just  as  be  un- 
derstood the  contract  and  speciflcations, and  be 
states  twice  that  when  they  finished  the  stone- 
work the  committee,  composed  of  Taylor, 
Brown,  and  Gray,  received  it,  and  paid  them 
for  it;  but  he  nowhere  statra  that  said  abut- 
ments were  constructed  so  as  to  be  19  feet 
high ;  that  the  work  was  done  in  a  neat,  sub- 
stantial, and  workman-like  manner;  or  that 
said  abutments  were  set  on  solid  rock  base. 
It  will  be  seen  that  the  plaintiffs  in  said  suit 
contracted  for  said  stone- work  and  wood- 
work as  an  entirety,  and  not  separately. 
Their  contract  was  to  build  the  bridge  in  ac- 
cordance with  the  speciflcations,  and,  al- 
though they  were  to  be  paid  as  the  work  pro- 
gressed, the  work  was  not  to  be  received  un- 
til the  bridge  was  finished.  The  contract  for 
the  stone-work  was  not  a  separate  contract 
from  the  wood-work,  and  the  order  of  the 
county  court  of  Bttchie,  dated  the  17th  of 
July,  1884,  which  was  given  in  evidence  by 
said  Fought,  shows  that  said  county  court, 
upon  the  report  of  Brown  and  Taylor,  two 
of  said  committee,  declined  to  pay  the  bal- 
ance of  $798.65.  which  plaintiffs  claimed  was 
yet  due  on  said  bridge;  their  report  setting 
forth  that  it  would  probably  take  said  bal- 
ance to  make  good  certain  deficiencies  herein 
mentioned,  sbowing  that  said  committee 
were  clearly  of  opinion  that  plaintiffs  had 
fbiled  to  comply  with  their  contract  in  con- 
structing said  bridge.  W  H.  Thomas,  one 
of  the  plaintiffs,  was  also  sworn  as  a  wit- 
ness, and  said  be  saw  Gray,  Fought,  and  E. 
B.  Taylor  measuring  the  abutment;  that  he 
bought  Chenowith's  interest  in  the  bridge, 
and  completed  the  wood-work  according  to 
the  contract;  that  the  committee  saw  it,  and 
made  no  objection  to  it;  that  Brown,  one  of 
the  committee,  said  it  was  a  very  good  job  if 
tbey  would  tighten  up  some  of  the  bolts  and 
washers;  that  Taylor  told  the  court  it  was  a 
good  Job  of  work,  and  ought  to  be  protected; 
that  he  (witness)  request«l  the  court  to  make 
an  order  for  shingles  to  cover  the  bridge,  or 
finish  covering  it,  which  the  court  declined 
to  do,  and  he  afterwards  bought  shingles 
himself  to  finish  covering  it,  and  then  sent 
for  the  committee  to  come  and  receive  it,  and 
after  they  came  he  told  them  if  they  bad  any 
suggestions  to  make  about  anything  he  was 
ready  to  do  it,  and  they  made  no  suggestions 
about  anything  but  the  bolts,  and  he  went 
T.9s.E.no.20— 58 


home,  and  paid  no  more  attention  to  It;  that 
he  became  a  contractor  after  the  stone-work 
was  completed,  etc.  It  will  be  seen  that  his 
testimony  has  reference  mainly  to  the  wood- 
work. He  further  says  that  £.  J.  Taylor 
siUd  to  him,  when  he  was  beginning  the 
bridge,  (evidently  meaning  the  wood-work,) 
"H^n't  you  better  wait  until  we  investi- 
gate this  thing  a  little?"  (meaning  the  abut- 
ment.) That  was  all  the  notice  he  ever  had. 
He  saw  some  places  in  the  abutment  under  the 
ground,  that  might  have  been  better.  That 
the  committee  called  him  to  see  the  abutment 
about  the  time  they  were  beginning  to  raise 
the  bridge.  That  he  jobbed  a  crowbar  down, 
and  felt  something, — a  log  or  a  rock.  That 
he  at  last  became  alarmed  at  the  reports 
about  the  deficiencies  in  the  abutment,  and 
went  to  £.  J.  Taylor,  and  told  bitu  about 
these  reports  tliat  were  being  circulated,  and 
that  Taylor  said  these  were  all  lies,  started 
by  old  Chenowith  and  Granville  Cotrlll,  and 
that  nobody  would  believe  them  on  oath,  and 
for  witness  to  go  back  and  finish  the  work, 
learn  all  be  could  about  bridge-building,  and 
that  he  (Taylor)  and  witness  would  take  the 
job  of  building  another  bridge  across  South 
Fork.  "That  neither  Taylor  nor  Chenowith 
told  him  the  abutment  was  defective.  That 
there  were  no  cracks  in  the  face  of  the  abut- 
ment. Some  of  the  Joints  did  not  fit  up. 
That  he  could  slip  his  fingers  in  where  tlie 
mortar  had  fallen  out.  That  he  saw  solid 
rock  under  the  abutment  three  feet.  That 
he  saw  Mr.  Porter  digging  a  hole  under  the 
abutment.  That  he  and  Mr.  Brittoii  leveled 
from  the  rock  in  the  bed  of  the  river,  and  it 
was  only  three  inches  lower  than  the  bottom 
of  the  abutment.  That  he  does  not  know 
whether  the  abutment  is  in  solid  base  rock 
or  not.  That  he  would  not  state  anything 
more  about  it.  That  it  could  not  stand  there 
in  the  condition  it  is  in  if  it  were  not  on  the 
solid  rock  base;  too  much  weight  there.  A. 
B.  Wilson,  a  witness  called  by  plaintiff, 
stated  that  he  was  employed  by  the  county 
court  to  build  an  approach  to  said  bridge  in 
the  fall  of  1884,  and  received  $240  for  it  in 
orders,  which  he  filed  with  liis  deposition. 
That  he  was  employed  by  Mr.  Barnard,  pres- 
ident of  the  county  court,  and  J.  M.  Wilson, 
to  make  the  approach,  and  he  believes  he  saw 
two  men  ride  over  it, — a  Mr.  Taylor  and  Mr. 
Wilson.  This  was  all  the  evidence  offered 
by  the  plaintiffs  in  chief.  They  (the  plain- 
tiffs) called  several  witnesses  by  way  of  re- 
buttal, one  of  whom,  an  expert  by  the  iiame 
of  Jacob  Hibba,  stated,  on  cross-examina- 
tion, tliat  he  did  not  consider  thework  done 
in  a  workman-like  manner.  That  10  or  12 
feet  of  the  wing  wall  fell  down.  It  would 
be  hard  for  him  to  tell  whether  it  would 
have  fallen  anyhow,  or  the  excavation  caused 
it  to  fall,  etc.  He  had  before  stated  that  he 
had  been  a  stone-mason  for  45  years,  etc. 

This  is  the  case  presented  by  the  plaintiffs' 
evidence,  and,  excluding  all  evidence  offered 
by  the  defendant,  whether  contradicted  or 
not,  it  does  not  seem  to  me  that  it  would 
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•ntitle  the  plalntlifii  to  the  verdict  rendered. 
It  nowhere  appears  that  the  abutment  was 
bnllt  npon  the  solid  rock  foundation  that  the 
contract  requires.  On  the  contrary,  the 
plaintiff  Thomas  says  he  does  not  know 
whether  the  abutment  is  on  solid  iKtse  rock 
or  not.  He  saw  Mr.  Porter  digging  a  hole 
ander  the  abutment,  which  he  could  not  have 
^<ae  if  it  stood  upon  a  solid  rock  foundation ; 
and  Mr.  Hibbs  states  that  it  was  a  tough  job, 
and  not  done  in  a  workman-like  mauner; 
and  the  orders  of  the  county  court  offered  in 
evidence  by  the  plaintiffs  show  clearly  that 
the  committee's  report  was  adverae  to  the 
reception  of  the  bridge,  and  for  that  reason 
the  court  declined  to  pay  for  ttie  same. 
Without,  then,  invading  the  province  of  tlie 
jury  in  weighing  the  testimony  pro  and  eon, 
but  considering  only  the  evidence  offered  by 
the  plaintiffs  in  connection  witli  th"  orrors 
we  have  hereinbefore  indicated  in  the  rol- 
ings  of  tlie  court,  I  am  of  opinion  iliat  the 
judgment  of  the  court  must  \)o  reversed,  a 
new  trial  awarded,  and  the  cause  is  remand- 
ed to  the  circuit  court  of  Doddridge  county 
for  that  purpose,  and  the  plaintiff  in  error 
most  recover  the  costs  of  this  writ  of  error. 

Snyder,  P:,  and  Gbbkn  and  Brannom, 
JJ.,  concurred. 


(;;:  w.  Va.  6U) 

NoBMAN  at  al.  t.  Bennett  «t  al. 

(Supreme  Court  of  Appeals  of  We*t  Virginia. 
Jane  28, 1889.) 

BPBOmO  FSBTOBKASCT— IiDOTATIOira. 

J.  M.  B.,  by  bis  attorney  In  fact,  T.  11,  executed 
•  title-bond  to  J.  J.  N.,  dated  September  18, 1843, 
in  whloh  bond  is  redted  the  f  aot  that  J.  H.  B.,  by 
bis  attorney,  T.  M.,  had  bargained  and  sold  unto 
the  said  J.  5.  N.  150  acres  of  land,  more  or  less,  lying 
In  a  certain  boundary  situate  on  the  right-band  fork 
of  Steer  run,  for  the  consideration  of  one  dollar  per 
acre,  and  said  B.  binds  himself  upon  the  payment 
of  the  purchase  money  to  make  unto  said- J.  J. 
v.  a  good  and  sufficient  title  to  the  said  ISO  acres 
of  land  upon  an  oblong  square,  and  shortly  after- 
wards said  attorney  in  fact  surveyed  and  marked 
eaid  UO^ore  tract,  and  J.  J.  N.  took  possession  and 
lived  npon  the  same,  and  cultivated  and  improved 
it  untU  bis  death,  wnich  occurred  in  1865,  and  on 
the  17th  day  of  August,  1853,  said  J.  H.  B.  receipt- 
ed to  said  J.  J.  N.,fortwonotesonJ.  Ij.,agerregat- 
Ing  (120,  which,  when  collected,  were  to  be  applied 
on  said  purchase  money,  which  notes  the  eviaence 
•hows  were  collected  by  said  J.  M.  B. ,  who  admits, 
in  his  answer  to  a  bill  filed  to  speciflcally  enf oroe 
■aid  contract,  that  said  title-bond  dated  September, 
1848,  was  treated  as  ratified.  Held,  that  in  a  suit 
brought  in  June,  1875,  by  the  heirs  at  law  of  said 
J.  J.  N.,  to  enforce  specific  performance  of  said 
oontraot,  the  plaintifls  were  entitled  to  specific 
pwformanoe  of  said  contract,  under  the  c&oum- 
■tances  proven  in  the  case,  and  said  claim  Is  not 
barred  by  the  lapse  at  time  or  the  statute  of  Umi- 


(SvUdbu»  bv  the  Court) 

Appeal  from  circuit  court,  Qilmer  county; 
BOBBBT  F.  Flbiono.  Judge. 

Kidd  A  Johnson,  for  appellaata.  Lewd 
Btmutt,  for  appellees. 

Enoush,  J.  This  was  a  suit  in  equity, 
taraogbt  by  Jasper  Norman  and  others 
Against  Jonatiian  M.  Bennett  and  others  in 


the  circuit  court  of  Gilmer  county,  to  enforce 
the  specific  execution  of  a  contract  alleged  to 
have  been  made  in  writing  between  James 
J.  Norman  and  said  J.  M-  Bennett,  acting 
by  Tom  Marshall,  his  attorney  in  fact,  on  the 
18th  day  of  September,  1848,  for  the  pur- 
chase of  a  tract  of  land  containing  15U  acres, 
situated  on  the  risht-hand  fork  of  Steer  run  fof 
the  consideration  of  one  dollar  per  acre.  It  is 
alleged  tliat  the  contract  for  said  land  was 
made  with  one  Tom  Marshall,  acting  as  at- 
torney in  fact  for  said  J.  M.  Bennett;  that 
on  the  17th  day  of  August,  1852,  the  said 
James  J.  Norman  assigned  and  transferred 
to  the  defendant  J.  M.  Dennett  two  bonds  or 
notes  on  one  James  Long, — one  for  $45,  due 
1st  of  September,  1852,  and  the  other  for  $75, 
due  the  1st  day  of  September,  1853, — which 
bonds  bore  date  Septeml>er  1,  1849,  and  were 
to  be  implied  as  a  credit  on  bonds  executed 
by  said  .Jnmes  J.  Norman  to  said  Bennett  for 
the  purchase  of  150  acres  of  land  on  Steer 
run,  a  branch  of  the  left-hand  fork  of  Steer 
creek,  which  bonds  have  longsince  been  paid; 
til  at  said  tract  of  land  was  to  l>e  laid  off  in 
an  oblong  square,  and  was  part  of  a  766-acra 
tract  granted  to  said  Bennett  by  the  common- 
wealth of  Virginia;  that  soon  after  the  said 
purcliase  the  said  James  J.  Norman  moved 
upon  and  to<A  possession  of  said  tract  of  land, 
and  lived  upon  the  same,  and  made  valuable 
improvements  thereon,  and  continued  to  re- 
side thereon  until  his  death  in  18t34  or  1865; 
that  on  the  17th  day  of  September,  1866,  the 
said  J.  M.  Bennett,  in  consideration  of  $150, 
conveyed  to  the  defendant  Elijah  O.  Norman 
187  acres  of  land,  which  includes  said  150- 
acre  tract;  that  the  said  £.  G.  Norman  liad 
full  notice  and  knowledge  of  the  sale  of  said 
tract  of  land  by  said  Bennett  to  James  J. 
Norman  before  he  purchased  the  same,  and 
the  plaintiffs  charge  that  there  wa»  a  writ- 
ten agreement  between  said  Bennett  and  E. 
G.  Norman  to  the  effect  that,  if  the  heirs  of 
James  J.  Norman  ever  sought  and  recovered 
said  land,  the  defendant  Bennett  was  to  pay 
back  to  said  £.  G.  Norman  a  stipulated  sum; 
that  before  any  purchase  money  was  paid  the 
said  Tom  Marshall,  as  agent  of  said  Bennett, 
and  a  surveyor  went  upon  said  land  so  pur^ 
chased  by  said  J.  J.  Norman,  and  surveyed 
and  laid  off  the  same  by  metes  and  bounds, 
and  marked  the  corners  and  lines  thereof; 
and  the  plat  of  said  land  made  by  said  Mar- 
shall was  delivered  to  said  J.  J.  Norman,  and 
remained  in  his  possession  until  his  death, 
since  which  time  it  has  been  lost  or  mislaid, 
and  from  that  time  until  his  death  said  J.  J. 
Norman  enjoyed  peaceable  possession  thereof 
by  actual  residence  and  cultivation,  and  by 
clearing  out,  and  making  large  and  valuable 
permament  improvements  tliereon,  and  that 
at  the  time  of  his  death  said  Und  waa  worth 
$1,600  or  $2,000. 

C^ilhoun  Norman,  one  of  the  heirs  9t  Eli- 
jah G.  Norman,  deceased,  filed  an  answer 
to  the  original  and  amended  bills  of  plilntiffs, 
denying  the  allegations  tlierein  contained, 
and  J.  M.  Bennett  filed  his  answer  to  the 
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amended  bin  Bled  by  plaintiffs,  in  wbich  he 
denied  that  Thomas  Marshall  was  ever  his 
attomej  in  fact  with  power  to  sell  his  lands, 
except  that  any  sale  made  by  him  was  sub- 
ject to  bis  approval  and  ratification,  and  un- 
kes  80  ratified  such  sale  was  not  to  be  oblig- 
atory upon  him.  He  admits  in  his  answer 
that  the  title-bond  bearing  date  on  the  18tb 
of  September,  1848,  as  be  believes,  was  treat- 
ed as  ratified,  but  alleges  that  the  150  acres 
therein  described  was  part  of  the  tract  of  300 
acres  acquired  by  said  James  J,  Norman,  and 
which  was  sold  for  the  purchase  money  un- 
der a  decree  of  said  court.  He  also  admits 
that  he  received  on  the  17th  of  August,  1852, 
two  notes  of  James  Long, — one  for  $45,  due 
September  1, 1852,  and  the  other  for  975,  due 
8eptemt)er  1, 1.853, — which,  when  collected, 
be  was  to  apply  as  a  credit  on  the  bonds  of 
said  Norman  for  a  piece  of  land  on  Steer  run, 
for  which  notes  he  gave  a  memorandum  in 
writing  as  a  private  individual,  and  not  as 
an  attorney,  it  being  understood  at  the  time 
that  he  did  not  practice  law  in  Randolph 
county,  where  the  debtor  resided,  and  he  did 
not  therefore  undertake  to  collect  the  same; 
that  it  was  agreed  that  the  notes  should  be 
placed  in  the  hands  of  Caleb  Boggess,  who 
practiced  law  in  Randolpli  county;  that  said 
notes  were  placed  in  said  Boggess'  hands,  but 
whether  he  collected  them  defendant  does  not 
know,  bnt  he  denied  liavlng  collected  any 
part  of  said  money  for  said  notes;  tliat  said 
Boggess  shortly  after  moved  to  the  city  of 
Riehmond,  and  did  not  return  until  after  the 
war,  and  he  does  not  know  what  disposition 
said  Boggess  made  of  said  notes.  He,  how- 
ever, denies  that  said  notes  were  assigned  to 
him,  and  says  he  was  only  acting  in  the  ca- 
pacity of  a  friend  to  carry  the  notes  to  said 
Boggess,  and  was  to  credit  the  said  Norman 
when  he  received  the  money.  He  further 
alleged  that  if  this  claim  was  legitimate 
against  hitn  it  should  have  been  presented 
before  a  commissioner  having  the  accounts 
between  Camden,  I>espard&  Bennett as^ainst 
James  J.  Norman  before  hira  for  adjudica- 
tion; and,  having  failed  to  present  the  claim, 
or  having  presented  it,  as  the  case  may  be,  it 
is  too  late  now  to  do  so,  and  he  relies  upon 
the  statute  of  limitations,  and  claims  that  the 
plaintiffa'  demand  is  a  stale  one,  and  that  it 
has  been  adjudicated  between  the  parties. 
He  admits  that  said  Norman  moved  on  the 
land,  but  insists  that  the  land  was  sold  for 
the  pnrcbase  money,  and  that  the  tract  sold 
to  EUjab  Q.  Norman  was  a  tract  altogether 
different  from  any  tract  or  tracts  sold  to 
James  J.  Norman.    These  answers  were  re- 

Slied  to  generally.and  on  looking  to  the  proofs 
1  the  cause  we  find  tliat  the  plaintiffs  filed 
with  their  amended  bill,  aa  Exhibit  1,  a  title- 
bond  which  appears  to  have  been  signed  by 
J.  M.  Bennett  and  by  Tom  Marshall,  attor- 
ney in  fact,  bearing  date  the  18th  day  of  Sep- 
tember, 1848,  reciting  that  said  Bennett  by 
his  said  attorney  had  sold  to  J.  J.  Norman 
150  acres  of  land  on  the  right-hand  fork  of 
steer  run  for  the  consideration  of  one  dollar 


per  acre,  payable  in  three  equal  annual  in- 
stallments from  the  18th  dav  of  September, 
1849.  to  the  1st  day  of  October.  1851,  binding 
said  Bennett  on  the  payment  of  said  purchase 
money  to  make  unto  said  James  J.  Norman 
a  good  and  sufi3cient  title  to  the  said  150 
acres  of  land  upon  an  oblong  square,  situated 
as  above  described.  The  plaintitTs  also  ex- 
hibit with  said  bill,  as  Exhibit  No.  2,  the  re- 
ceipt of  said  Bennett  for  said  notes,  describ- 
ing them,  and  stating  therein  that  when  col- 
lected they  were  to  be  applied  as  a  credit  on 
a  bond  executed  to  him  by  said  James  J. 
Norman  for  a  piece  of  land  on  i:iteer  ran,  a 
branch  of  the  left-hand  fork  of  Steer  creek. 
The  plaintiffs  also  file  with  their  amended 
bill  a  deed  made  by  said  J.  M.  Bennett  and 
wife  to  Elijah  Norman  for  a  tract  of  land 
containing  187  acres,  1  rood,  and  25  poles, 
as  a  part  of  a  tract  of  766  acres  patented  to 
said  Bennett,  described  as  located  on  the 
waters  of  Steer  creek,  which  deed  bears  date 
September  17,  1866,  and  whlcii  plaintiffs  al- 
lege included  the  150  acres  sold  by  said  title- 
bond  to  J.  J.  Norman  by  said  Bennett,  act- 
ing by  Torn  Marshall,  his  attorney  in  fact. 
The  plaintiffs  also  file,  as  Exhibits  4  and  5, 
with  their  amended  bill,  a  copy  of  the  decree 
in  the  suit  of  O.  D.  Camden  and  J.  M.  Ben- 
nett V.  James  J.  Norman,  Administrator,  and 
Others,  directing  a  sale  of  a  SUO-ncre  tract  of 
land  on  Steer  creek,  which  appears  to  have 
been  sold  for  purchase  money  amounting  to 
9529.89  due  the  plaintiffs,  Camden  &  Ben- 
nett, also  a  copy  of  the  report  of  sale;  and 
the  commissioner's  deed  was  also  filed  there- 
with, showing  that  £.  G.  Norman  became 
the  purchaser  for  $700,  and  the  same  was 
conveyed  to  him  by  special  coinmissiontT, 
from  which  it  will  be  perceived  that  the  150- 
acre  tract  contracted  to  J.  J.  Norman  by  said 
Bennett,  acting  by  Marshail,  bis  attorney  in 
fact,  was  a  different  tract  belonging  to  said 
Bennett,  and  patented  to  him  individually, 
as  is  shown  by  the  face  of  the  deed  from  said 
Bennett  and  wife  to  E.  G.  Norman  for  the  180- 
acre  tract,  which  includes  said  150-acre  tract, 
and  was  not  the  joint  property  of  Bennett 
and  Camden.  In  support  of  the  allegation  in 
plaintiffs'  amended  bill  that  E.  G.  Norman  had 
notice  of  the  title  and  claim  of  said  .James  J. 
Norman  before  said  conveyance  was  made  to 
him  by  said  J.  M.  Bennett  and  wife,  Jasper 
Norman,  a  witness  for  plaintiffs,  Wiis  asked: 
"Do  you  know  whether  or  not  the  defendant 
£.  G.  Norman  knew  yonr  father  resided  on 
the  land  In'  controversy  before  his  death,  and 
before  the  pnrchase  of  the  said  E.  G.  Norman 
from  the  defendant  J.  M.  Bennett?"  and  an- 
wered:  "He  was  at  my  father's  residence 
several  times  during  his  life-time,  and  had 
dealings  with  him  up  to  the  time  of  his 
death."  He  was  also  asked :  "Do you  know 
whether  or  not  the  said  K.  G.  Norman  knew 
of  your  father's  purchase  and  claim  of  the 
land  in  controversy?"  and  answered :  "I  have 
heard  him  say  qnite  recently  that  be  knew 
my  father  had  bought  and  claimed  the  land 
before  he  (£.  G.  Norman)  purchased  it  of  de- 
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Cendant  Bennett."  He  also  states  that  bis 
father  resided  on  the  land  in  controversy  for 
about  ,14  years.  He  also  proves  who  were 
Ae  heirs  at  law  of  said  J.  J.  Korman,  who 
appeared  aa  plaintiffs  in  this  snit.  It  is  also 
shown  by  the  evidence  of  Milton  Norris,  a 
witness  introdnced  by  plaintiffs,  that  J.  J. 
Norman  resided  on  Steer  rnn,  a  branch  of 
Steei  creek,  near  its  head,  on  a  tract  of  land 
that  is  now  occupied  by  E.  G.  Norman:  that 
he  understood  him  to  occupy  the  same  as 
owner;  that  he  lived  there  some  12  years, 
claiming  the  land  as  his  own;  that  E.  O. 
Norman  is  now  in  possession  of  the  land,  and 
claims  it  nnder  a  purchase  from  said  Ben- 
nett; that  he  bad  in  his  possession  the  agree- 
ment between  Bennett  and  £.  0.  Norman 
for  the  land  in  controversy,  and  read  it  sev- 
eral times,  but  does  not  recollect  the  date: 
that  he  does  not  know  what  became  of  said 
agreement:  that  he  gave  it  to  a  gentleman 
who  came  around  as  the  agent  of  Despard, 
and  he  was  to  give  it  to  J.  M.  Bennett;  that 
in  that  agreement  E.  O.  Norman  purchased 
two  tracts  of  land, — one  containing  300  acres ; 
also  a  tract  of  150,  160,  or  170  acres,  isnown 
as  the  "Jim  Norman  Tract."  The  300-acre 
tract  he  sold  as  the  land  of  Bennett,  Despard  & 
Camden ,  and  the  other  tract  he  sold  in  bis  own 
right;  the  tract  sold  in  his  own  name  or  right 
being  the  Jim  Norman  tract.  He  reserved 
in  bis  agreement  time  to  consider  whether  he 
would  consummate  the  sale  or  not.  The 
bond  went  on  to  show  what  sum  said  Ben- 
nett was  to  pay  back  to  said  Norman  if  be 
did  not  choose  to  consummate  the  sale  of  the 
land.  Several  of  the  questions  asked  these 
witnesses  were  excepted  to  by  the  defendant 
Calhoun  Norman  because  of  their  leading 
character,  and  several  of  the  answers  weie 
objected  to  because  they  gave  the  witness 
nnderstanding  of  the  matters  inquired  about. 
I  have  examined  the  questions  objected  to 
as  leading,  and  do  not  think  tliey  suggest  tlie 
answer  desired,  or  that  the  defendant  was 
prejudiced  by  allowing  them  to  be  answered; 
and  I  think  the  witnc  sses  could  properly  give 
their  understanding  of  tlie  matters  in  re- 
sponse to  the  questions  asked  them,  as  by 
giving  their  answers  in  that  way  they  were 
not  expressing  an  opinion.  Said  defendant 
also  excepts  to  the  questions  17  and  19,  asked 
Milton  Norris,  because  they  refer  to  a  writ- 
ten agreement,  which  was  not  produced.  It 
will,  however,  be  seen  that  said  agreement 
had  l}een  sent  to  the  defendant  Bennett,  and 
has  since  been  produced,  and  is  an  exhiliit  in 
the  cause;  so  that  the  defendants  were  not 
prejudiced  by  said  answer.  It  is  also  shown 
by  the  evidence  of  John  E.  Hays  that  he  not 
«nly  luul  in  his  possession  a  receipt  for  a  title- 
bond  executed  by  Thomas  Marshall,  as  agent 
for  J.  M.  Bennett,  to  James  J.  Norman,  for 
150  acres  of  land  on  the  head- waters  of  the  left- 
hand  fork  of  Steer  run,  a  branch  of  the  left- 
hand  fork  of  Steer  creek,  for  which  the  said 
James  J.  Norman  was  to  pay  one  dollar  per 
acre;  also  the  said  Norman  at  the  same  time 
produced  a  receipt  in  the  handwriting  of  J.  M. 


Bennett,  and  signed  by  said  Bennett,  for  two 
bonds  executed  by  said  James  Long  to  said 
James  J.  Norman,  the  amount  of  which  be 
did  not  remember,  but  his  recollection  was 
that  said  l>onds,  if  solvent,  would  pay  off  and 
discharge  the  land  debt  all  but  about  S30; 
that  it  would  lack  about  $30  of  paying  for 
the  land  named  in  said  title-bond,  and  these 
bonds  were  to  be  applied,  according  to  Ben- 
nett's receipt,  when  oollectrd,  as  payments 
on  the  land, — the  said  150-acrepui-cbase;  that 
in  a  subsequent  conversation  with  said  Ben- 
nett  he  said  he  had  never  got  any  of  said 
money;  that  he  had  put  said  bonds,  or  one  of 
them, — did  not  then  remember  which, — in 
Count  Stover's  hands  for  collection,  and  Count 
had  collected  one  of  the  bonds,  and  had  used 
the  money,  and  had  never  paid  him.  James 
Long  states  in  his  deposition  that  the  $45 
bond  was  paid  about  the  year  1852,  and  the 
875  t>ond  was  paid  the  next  year,  which  made 
8120,  which  went  to  the  use  of  Bennett;  and 
his  wife,  Barbara  Long,  stated  the  same  thing. 
Now.  from  this  evidence  it  is  apparent 
that  said  J.  M.  Bennett,  on  the  18th  day  of 
September,  1848,  contracted  in  writing  to 
sell  J,  J.  Norman  a  tract  of  land  on  the  right, 
hand  fork  of  Steer  run  for  the  consideration 
of  one  dollar  per  acre,  said  land  to  be  laid  off 
"in  an  oblong  square;"  and  agreed  to  make 
him  a  good  and  sufficient  title  to  the  same 
upon  the  payment  of  the  purchase  money. 
It  is  true  that  said  Bennett  denies  in  bis  an- 
swer to  the  amended  bill  that  Tom  Marshall, 
who  signed  said  Bennett's  name,  and  affixed 
his  seal  to  said  agreement,  was  ever  his  at- 
torney in  fact,  with  power  to  sell  his  lands, 
except  that  any  sale  made  by  him  was  sub- 
ject to  the  approval  and  ratiQcation  of  said 
Bennett,  and,  unless  so  ratified,  was  not  to 
be  absolutely  obligatory  upon  him,  but  said 
Bennett  admits  in  his  answer  to  the  plain- 
tiffs'  amended  bill  that  he  believes  the  title- 
bond  bearing  date  on  the  18th  day  of  Sep- 
tember, 1848,  was  treated  as  rati  lied,  but 
claims  the  150  acres  therein  mentioned  was 
part  of  the  300-acre  tract.  Yet  in  Bennett's 
answer  to  the  original  bill  be  admits  that  he 
did  sell  two  tracts  of  land  on  Steer  run  of 
Steer  creek,  in  Oilmer  county,  to  James  J. 
Norman;  that  he  does  not  remember  the 
quantity  in  either  tract,  and  calls  for  the  pro- 
duction of  the  title  papers,  not  to  furnish 
evidence  of  the  sale,  but  the  conditions  of  the 
sale;  .that  he  is  quite  sure  that  be  received 
no  part  of  the  purchase  money  on  either 
tract,  and  that  he  filed  bis  bill  to  enforce  the 
payment  of  the  purchase  money  in  said  cir- 
cnit  court,  and  a  decree  was  rendered  for  the 
sale  of  both  of  said  tracts,  and  they  were 
sold,  and  the  sale  confirmed  by  said  court, 
and  that  upon  a  balance  struck  the  plaintiffs 
would  be  found  to  be  in  his  debt;  but  on  ex- 
amining the  decree,  which  is  filed  as  Exhibit 
No.  4  with  plaintiff's  amended  bill,  we  find 
that  O.  D.  Camden  and  J.  M.  Bennett  were 
plaintiffs  in  the  suit  against  J.  J.  Norman's 
administrator  and  others,  and  that  a  300-acre 
tract  of  land  on  Steer  creek  was  directed  to 
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be  sold  for  the  purchase  money  thereof, 
amounting  to  $529.89,  instead  of  the  150-acre 
tract;  and  by  the  report  of  the  special  com- 
missioner appointed  to  sell  the  same  it  ap- 
pears to  have  brought  9700,  und  Elijah  O. 
Norman  became  the  purclmser.  It  is  also 
clear  that  said  J.  M.  Bennett  approved  and 
ratifled  the  action  of  said  Tom  Marshall  in 
making  the  sale  of  said  ISO^acre  tract  of  land 
to  J.  J.  Norman,  by  receiving  the  notes  of 
said  James  Long,  amounting  to  $120,  as  part 
of  the  purchase  money,  to  be  credited  on  the 
bond  executed  to  him  by  said  Norman  when 
collected,  as  shown  by  his  receipt  filed  with 
plaintiff's  amended  bill.  And  it  appears  by 
the  evidence  of  Isaac  Norman  that  J.  M.  Ben- 
nett stated  to  him  that  he  had  got  part  of  the 
money  and  part  he  had  not  got;  and,  it  ap- 
pearing from  the  evidence  in  the  cause  that 
aald  J.  M.  Bennett  intrusted  the  collection  of 
said  Long  notes  to  an  attorney,  who  collected 
and  used  part  of  the  money  and  never  account- 
ed to  him  for  it,  yet  it  is  clear  that  when  the 
money  was  collected  by  said  attorney  he  re- 
ceived it  as  the  agent  of  said  Bennett,  and  so 
for  as  s^d  J.  J.  Norman  was  concerned,  when 
the  money  went  into  the  hands  of  said  Ben- 
nett's attorney  said  Norman  was  entitled  to 
credit  for  it  on  his  indebtedness  for  the  pur- 
chase money  of  said  land,  because  if  said 
Bennett  selected  agents  who  were  not  trust- 
worthy to  transact  his  business,  who  collect- 
ed and  spent  the  money,  the  loss  ought  not 
to  fall  on  said  Norman.  It  also  appears  that 
In  pursuance  of  said  sale  said  James  J.  Nor- 
man took  possession  of  said  150-acre  tract  of 
land,  as  it  was  surveyed  by  some  surveyor  to 
him  in  the  shape  of  a  pariilleldgram;  and 
Levi  Boggs.  a  witness  who  testified  in  the 
case,  states  that  the  widow  of  said  J  J,  Nor- 
man placed  in  his  hands  a  plat  of  said  land, 
which,  upon  calculation,  be  found  to  contain 
149  acres. 

The  report  of  O.  H.  P.  Lewis,  surveyor, 
who  surveyed  said  tract  under  an  order  of 
court  in  said  suit,  states  that  on  the  lltb  of 
May,  1886,  he  found  an  old  marked  line,  and 
ascertained  that  the  rectangle  claimed  by 
plaintiff  contained  169  acres;  and  the  witness 
Milton  Norris  states  that  in  the  year  1855  he 
ran  a  part  of  the  lower  line,  and  since  the  war 
he  ran  around  the  entire  tract  for  £.  G.  Nor- 
man, and  in  his  last  survey  found  the  orig- 
inal lines,  but  foand  them  longer  than  the 
calls,  and  containing  more  acres  than  was 
originally  estimated.  Said  James  J.  Norman 
remained  on  said  land  until  his  death  in 
1865,  and  made  valuable  improvements  on 
it;  and  on  the  6lh  day  of  November,  1865, 
said  J.  M.  Bennett  entered  into  an  agree- 
ment with  Elijah  G.Norman  to  sell  him  said 
SOO-acre  tract,  and  also  said  150-acre  tract, 
which  he  says  on  the  face  of  said  agreement 
James  J.  Norman  claims  to  have  purchased 
from  J.  M.  Bennett  through  bis  agent,  ly- 
ing near  said  300-acre  tract,  for  $150,  which 
the  said  Bennett,  not  having  authorized,  re- 
serves time  to  consider  whether  he  will  rec- 
ognize or  confirm,  or  in  any  manner  give  it 


validity.  In  the  mean  time  said  E.  G.  Nor 
man  was  to  take  possession  of  the  said  land, 
improve  it,  and  otherwise  use  the  said  last- 
mentioned  tract  as  he  might  deem  best,  and 
was  to  continue  to  occupy  it  for  such  time 
as  might  be  consistent  with  said  contract; 
and  we  find  in  said  agreement  this  further 
clause:  "In  consequence  of  the  insolvency 
of  the  said  James  J.  Norman  it  is  known 
that  the  300-acre  tract  of  land  must  be  sold 
to  satisfy  the  vendor's  lien,  and  the  last  tract 
(meaning  the  150-acre  tract)  must  be  either 
sold  for  the  supposed  purchase  money,  or  be 
canceled,"  etc.  Now,  this  agreement  was 
signed  by  both  J.  M.  Bennett  and  Elijah  G. 
Norman;  and  pn  the  17th  day  of  September, 
1866,  said  J.  M.  Bennett  and  wife  seem  to 
have  conveyed  a  tract  of  land  containing  187 
acres,  1  rood,  and  25  poles,  which  the  evi- 
dence shows  indades  said  150-acre  tract,  to 
said  £.  G.  Norman,  for  the  consideration  of 
9150. 

Although  the  agreement  between  J.  M. 
Bennett  and  J.  J.  Norman  never  was  record- 
ed, the  defendant  E.  G.  Norman  can  not  claim 
that  he  was  a  purchaser  of  the  same  without 
notice,  t>ecause  it  appears  that  said  James  J. 
Norman  resided  on  said  150-acre  tract  of  land 
until  the  time  of  his  death,  and,  although  one 
of  the  witnesses  states  that  he  died  in  1864 
or  1865,  he  was  living  at  the  date  of  said 
agreement  between  J.  M.  Bennett  and  £.  G. 
Norman,  because  he  recites  on  the  face  of 
said  agreement  that  said  James  J.  Norman 
claims  that  on  the  ISth  day  of  September, 
1848,  he  purchased  said  land  from  J  M.  Ben- 
nett, through  bis  agent;  and  he  also  recites 
in  said  agreement  that  said  James  J.  Norman 
is  insolvent,  and  the  land  must  be  sold  for 
the  supposed  purchase  money,  or  be  can- 
celed; and  Jasper  Norman,  a  son  of  sa'!d 
James  J.  Norman,  states  in  bis  deposition 
that  said  E.  G.  Norman  "  was  at  his  father's 
house  several  times  during  his  life-time,  and 
bad  dealings  with  him  up  to  the  time  of  his 
death."  See  the  case  of  Campt>ell  v.  Fetter 
man's  Heirs.  20  W.Va.  899,  6th  point  of  syl- 
labus, where  this  court  holds  that  "a  person 
in  possession  of  real  estate  is  sufficient  notice 
to  a  purchaser,  contracting  with  a  claimant  of 
snch  real  estate,  not  in  possession,  to  put  him 
on  the  enquiry,  and,  if  he  takes  a  convey- 
ance from  such  claimant,  he  will  be  charged 
in  favor  of  the  person  so  in  possession  with 
all  the  Information  such  enquiry  would  have 
given  Iiim  If  diligently  pursued."  See,  also. 
Manufacturing  ^.  v.  d>al  Co.,  21st  point  of 
syllabus,  8  W.  Va.  409.  See,  also.  Frame  v. 
Frame,  32  W.  Va.  — .  ante,  901. 

The  next  question  for  consideration  is 
whether  said  written  contract  possesses  that 
degree  of  certainty  required  in  contracts  of 
this  character  in  order  that  they  may  be  spe- 
cifically enforced  in  a  court  of  equity.  This 
court,  in  the  case  of  Mathews  v.  Jarrett,  20 
W.  Va.  422,  uses  the  following  language: 
"It  is  an  elementary  principle  that  a  contract 
which  a  court  of  equity  will  specifically  en- 
force must  be  cert^n  as  well  as  fair  in  its 
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terms;  and  the  certainty  required  has  refer- 
ence both  to  the  description  of  the  property 
and  the  estate  to  be  conveyed.  Uncertainty 
as  to  either,  not  capable  of  being  removed  by 
extrinsic  evidence,  is  fatal  to  any  suit  for  a 
speciBc  performance,"  and  such  extrinsic 
evidence,  the  court  further  says,  is  strictly 
confined,  in  cases  where  no  fraud,  mistake,  or 
other  equitable  incident  of  a  similar  charac- 
ter is  alleged,  to  the  function  of  explanation, 
and  of  exhibiting  the  surrounding  circum- 
stances, etc.  Now,  in  this  case  the  agent  of 
Bennett  went  upon  the  land  in  pursuance  of 
the  contract,  and  surveyed  and  marked  it; 
and  the  surveyor,  in  making  bis  report  di- 
rected in  this  case,  spealis  of  a  corner  made 
by  Thomas  Marshall  for  J.  J.  Norman ;  and 
said  J.  M.  Bennett  in  the  written  contract 
made  with  £.  Q.  Korman  on  the  6th  of  No- 
vember, 1865,  mentions  that  said  J.  J.  Nor- 
man claims  that  he  purchased  the  tract  of 
land  on  which  he  then  resided  near  the  300- 
aore  tract  through  said  Bennett's  agent  for 
$150:  said  J.  J.  Norman  bad  been  living  on 
said  land  and  claiming  it  as  his  own  and 
making  improvements  on  it  for  nearly  17 
years;  said  Bennett  had  ratiiieii  the  acts  of 
his  agent  Marshall  by  receiving  all  of  the 
purchase  money  bat  ^0.  When  said  tract 
of  land  was  actually  run  off  to  James  J. 
Norman  does  not  appear,  but  Milton  Norris 
says  in  his  deposition  that  he  had  run  a  part 
of  the  lower  line  as  early  as  1855,  and  since 
the  war  he  ran  around  the  entire  tract  and 
found  the  original  lines.  It  must  be  pre- 
sumed that  this  land  was  run  oS  to  said 
James  J.  Norman  by  said  Tom  Marshall 
about  the  time  the  agreement  was  made,  and 
said  Norman  took  possession  of  the  land  then 
pointed  out  and  designated  by  said  Bennett 
through  his  agent.  Tom  Marshall,  and  after 
said  tract  of  land  was  so  laid  off  and  accepted 
by  said  James  J.  Norman  said  survey  be- 
came a  part  of  the  contract,  and  said  Nor- 
man could  not  claim  beyond  its  limits;  neitlier 
could  said  Bennett,  as  the  owner  of  the  766- 
aore  traut,  of  which  said  150  acres  were  orig- 
inally a  part,  claim  any  portion  of  the  bound- 
aiy  so  separated  from  the  larger  tract. 

Another  circumstance  of  importance  in 
this  case  is  that  in  August,  1852, — about 
four  years  after  said  contract  was  made, — 
said  J.  M.  Bennett  receipted  to  said  James 
J.  Norman  for  8120  in  notes  on  said  James 
Long,  which,  when  collected,  he  agreed  to 
apply  as  a  credit  on  the  bond  execut^  to  him 
by  said  Norman  for  a  piece  of  land  on  Steer 
run,  a  branch  of  the  left-hand  fork  of  Steer 
cre«^;  and  when,  in  1865,  he  sold  the  same 
tract  to  £.  Q.  Norman,  it  seems  that  he  eas- 
ily found  It,  because  several  of  the  witnesses 
state  that  at  the  time  their  depositions  were 
taken  £.  G.  Norman  was  occupying  the 
tract  formerly  occupied  by  J.  J.  Norman. 
Now,  in  the  case  of  Creigh's  Adm'r  v.  Boggs, 
19  W.  Ya.  240,  this  court  has  held  that 
"either  party  to  a  written  contract  for  the  sale 
of  land  may  have  the  same  specifically  en- 
forced in  a  court  of  equity  with  such  correc- 


tions in  It,  as  parol  proof  may  show  to  be  neo 
essary  to  correct  a  mistiike  made, in  reducing 
the  contract  to  writing;"  also  "when  the 
mistake  was  made,  not  in  reducing  the  con- 
tract to  writing,  but  in  the  supposition  of 
both  parties  that  the  boundaries  of  the  land 
named  in  the  contract  would  include  a  cer- 
tain mill-site,  and,  on  discovering  that  it  did 
not,  the  parties  agree  by  parol  to  so  change 
the  boundaries  as  to  include  the  mill-site, 
and  under  their  direction  the  surveyor  makes 
a  plat  and  report  of  the  land  according  to 
these  boundaries,  and  the  vendor  brings  a 
suit  to  enforce  the  contract  with  this  altera- 
tion, and  the  defendant  in  his  answer  admits 
this  mistake  of  the  parties  and  its  correction, 
producing  the  corrected  boundaries  and  plat, 
but  resists  the  execution  of  the  contract,  re- 
lying on  the  statute  of  frauds,  the  court 
will  nevertheless  specifically  enforce  such 
written  contract  as  modified  by  the  parties  to 
correct  such  mistake."  Now,  instead  of 
cliangingand  altering  the  boundaries  by  parol 
as  in  the  last-named  case,  the  parties  to  the 
agreement  mentioned  in  this  case  actually 
ran  oft  and  surveyed  the  entire  boundary, 
and  the  vendee  by  parol  accepted  the  entire 
boundary  as  surveyed  and  desijrnated  by  the 
vendor  acting  by  his  agent,  and  was  given 
a  plat  of  the  same,  which  the  evidence  of 
Levi  Boggs  shows  was  in  the  hands  of  said 
Norman's  widow,  which  plat  showed  that 
the  survey  contai  ned  149  acres.  It  seems  to 
me  that,  if  a  contract  in  writing  in  reference 
to  bounilaries  may  be  modified  and  changed 
by  parol,  where  the  written  contract  pro- 
vides for  the  shape  of  the  tract  and  its  lo- 
cality, extrinsic  evidence  may  be  introduced 
to  show  that  the  land  was  surveyed  by  the 
vendor  on  the  waters  designated  in  the  agree- 
ment and  in  the  shape  therein  provided  for, 
and  was  accepted  by  the  vendee. 

Upon  the  liearing  of  the  cause,  the  court 
below  being  of  opinion  that  proof  of  the  dec- 
larations of  J.  J.  Norman  In  his  life-time  as 
to  the  location,  lines,  and  corners  of  the  tract 
of  land  claimed  by  the  plaintiffs  could  not  be 
received  and  read  to  identify  said  tract  of 
land,  and  that  there  waa  not  sufficient  proof 
of  the  location  and  identity  thereof  on  the 
pait  of  the  plaintiffs,  dismissed  the  bill, 
amended  bill,  and  bill  of  revivor,  with  costs; 
but  the  evidence  of  said  J:  J.  Norman  was 
immaterial  in  support  of  his  claim,  as  there 
was  other  evidence  sufficient  to  identify  said 
150-acre  tract  of  land.  Now,  in  the  case  of 
WestfaU  V.  Cottrills,  24  W.  Ya.  763,  which 
was  a  suit  for  specific  performance,  in  which 
there  waa  a  parol  contract  for  the  sale  of 
land,  in  which  Cottrills  agreed  to  convey  to 
the  plaintiff  40  acres  of  land  out  of  a  tract  of 
about  147  acres  which  he  then  owned  in  said 
county,  situate  on  Beech  Fork,  the  said  40 
acres  to  be  run  off  of  the  Spring  Fork  end  of 
said  147-acre  tract,  being  the  upper  end  there- 
of, this  court  denied  specific  performance, 
holding  that  "in  a  suit  for  the  specific  exe- 
cution of  a  parol  contract  for  the  purchase  of 
land,  where  neitlier  the  contract  nor  proof 
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Identifies  or  deAnes  the  tractor  boundaries  of 
the  land,  nor  refers  to  anything  by  \rhich  it 
may  be  identided  with  reasonable  certainty, 
the  court  will  dismiss  the  bill."  This  was  a 
very  different  case  from  the  one  under  con- 
sideration. There  was  no  proof  in  that  case 
of  the  identity  and  locality  of  the  land;  here 
the  proof  is  full,  allowing  that  the  vendor, 
through  his  agent,  marked  and  designated 
the  land. 

The  defendant  J.  M.  Bennett,  In  Ms  an- 
swer  to  the  amended  bill,  admits  that  the 
title-bond,  bearing  date  on  the  18th  day  of 
Septembw,  1848,  was  treated  as  ratiOed,  but 
alleges  that  the  150  acres  therein  described 
was  part  of  300  acres,  which  whs  sold  to  said 
J.  J.  Norman  under  a  decree  of  the  circuit 
ooort.  In  this  said  Bennett  is  clearly  mis- 
taken,' as  is  shown  by  reference  to  the  title- 
bond  filed  as  Exhibit  1  with  plaintiff's  amend- 
ed bill,  which  mentions  no-  other  land  than 
the  150-acre  tract,  which  appears  to  have 
been  sold  without  reference  to  any  other  tract, 
for  the  consideration  of  one  dollar  per  acre, 
while  the  decree  directing  the  sale  of  the  800- 
acre  tract  on  the  81st  day  of  May,  1866,  dis- 
closes the  fact  that  the  purchase  money  then 
amounted  to  9529.89,  with  a  considerable 
amount  of  interest  to  be  added.  The  said  J. 
M.  Bennett,  having  admitted  in  his  answer 
that  he  ratified  said  agreement  made  by  his 
attorney  in  fact,  Thomas  Marshall,  and  hav- 
ing received  nearly  all  of  the  purchase  money 
after  the  boundary  lines  of  said  tract  had 
been  surveyed  and  marked,  and  after  said  J. 
J.  Norman  had  been  in  possession  of  the  same 
for  about  four  years,  and  having  allowed  said 
James  J.  Norman  to  remain  in  possession, 
coltivate,  and  improve  said  lands  until  his 
death,  wliich  occurred  1865,  a  period  of  about 
17  years,  and  during  all  that  time  having  as- 
serted no  claim  to  said  land,  and  immediately 
after  the  death  of  said  J.  J.  Norman,  to-wit. 
on  the  17th  day  of  September,  1866,  having 
conveyed  said  land  to  £.  G.  Norman,  and 
this  suit  having  been  instituted  and  the  bill 
filed  at  June  rules,  1875,  not  quite  9  years 
after  said  deed  was  made  to  E.  O.  Norman, 
the  plea  of  the  statute  of  Umitations  relied  on 
by  the  defendants  cannot  avail  them. 

I  am  therefore  of  opinion  that  the  agree- 
ment entered  into  by  said  J.  M.  Bennett,  evi- 
denced by  said  title-bond  bearing  date  ou  the 
I8th  day  of  September,  1848,  under  which 
said  J.  J.  Norman  took  possession  of  said 
land,  paid  a  large  part  of  the  purchase  money, 
and  occupied  it  and  claimed  it  as  his  own 
during  his  whole  life,  should  be  specifically 
enforced;  and  it  appearing  that  E.  O.  Nor- 
man took  a  conveyance  from  said  J.  M.  Ben- 
nett on  the  17tb  day  of  September,  1866,  for 
187  acres,  1  rood,  and  25  poles  of  land,  which 
oonveyance  Included  the  150-acre  tract  sold 
to  said  James  J.  Norman,  with  full  notice  of 
the  possession,  right,  and  claims  of  said 
James  J.  Norman's  estate  thereto,  said  con 
veyance  to  said  Elijah  Q.  Norman  should  be 
aet  aside  as  to  said  150-acre  tract  included 
within  the  fcoundaries  of  said  187  acres,  1 


rood,  and  26  poles;  and  upon  the  payment  of 
the  residue  of  the  purchase  money  remaining 
unpaid  upon  said  150-acre  tract,  with  its  ac- 
crued interest,  by  the  heirs  at  law  of  said 
James  J.  Norman,  a  deed  should  be  directed 
to  be  made  to  them  for  said  150-acre  tract  of 
land.  The  decree  of  the  circuit  court  lielow 
dismissing  the  plaintiff's  bill,  amended  bill, 
and  bill  of  revivor  must  be  reversed,  and  this 
cause  is  remanded  to  the  circuit  couit  of  Gil- 
mer county  for  further  proceedings  to  be  had 
therein,  and  the  costs  of  this  ap^al  must  be 
paid  by  the  appellees. 

Sntder,  p.,  and  Brannon,  J.,  concurred. 
GB3EBN,  J.,  abieot. 

"""""■  (81  W.  Va.  606) 

State  ea>  nl.  Wirz  et  al.  v.  Peok  «(  ai. 

{Supreme  Coiwrt  qT  Appeals  of  West  Virginia. 
June  as,  1889.) 

Bbmovai.  or  Oadses— Bond  Qivhs  nt  Btatb 

COXJBT. 

1.  Where  a  suit  la  brought  in  a  state  court  in 
which  the  defendant  has  been  arrested  and  given 
bond  under  sections  81,  S3,  o.  106,  Code,  to  answer 
intarrogatories  filed  before  a  commissioner  of  said 
state  court,  or,  in  default  thereof,  to  satisfy  the 
decree  rendered  in  said  suit,  a  plea  setting  np  the 
fact  that  said  suit  had  been  removed  to  the  United 
States  conrt,  and  that  no  decree  had  ever  been 
rendered  In  said  suit  by  the  state  court,  Is  imma- 
teriaL 

2.  In  snoh  case.  If  a  decree  has  been  rendered  bv 
the  United  States  court  against  the  defendant,  ana 
he  fails  to  answer  interrogatories  filed  before  a 
commissioner  of  the  state  court  as  required  in  the 
condition  of  said  bond,  he  and  bis  sureties  upon 
said  bond  will  be  liable  for  the  amouut  deoraed 
against  him  in  the  United  Btetee  court. 

(SuVUxbu*  by  the  Court) 

Error  to  circuit  court,  Monroe  county. 
A.  F.  Mathews,  for  plaintiffs  in  error.  John 
W.  Harris,  for  defendants  in  error. 

Enolish,  J.  This  was  an  action  of  debt 
brought  by  Levi  Witz,  Isaac  Witz,  William 
T.  Beidler,  and  S.  B.  "Tregallas,  partners  in 
trade  under  the  firm  name  of  Witz,  Beidler 
&  Co.,  in  the  name  of  the  state,  against  H. 
A.  Peck  and  others,  his  sureties,  upon  a  bond 
with  collateral  conditions  executed,  in  pur- 
suance of  section  38,  c.  106.  (3ode.  It  ap- 
pears that  said  firm  of  Witz,  Beidler  &  Co. 
had  instituted  a  suit  in  chancery  in  the  cir- 
cuit court  of  Monroe  county  against  said  H. 
A.  Peck  and  others,  for  the  purpose  of  col- 
lecting a  debt  due  from  him  to  them  for  mer- 
chandise amounting  to  the  sum  of  $1,942.18, 
and  also  for  the  purpose  of  setting  aside  cer- 
tain assignments  and  conveyances  therein 
mentioned,  and  alleged  to  be  fraudulent;  and 
in  this  chancery  proceeding  the  plaintiffs 
caused  an  order  of  arrest  to  be  issued  under 
the  provisions  of  sections  30, 31,  c  106,  Code 
W.  Va.,  under  which  said  H.  A.  Peck  was 
taken  in  custody,  and  gave  the  Iwnd,  with 
security,  upon  which  this  suit  is  predicated, 
in  pursuance  of  section  33  aforesaid.  The 
defendants  tendered  six  pleas  in  writing,  and 
the  plaintiffs  replied  generally  to  pleas  Nos. 
1  and  2,  which  were  covenants  performed 
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Hnd  covenants  not  broken,  reapectivelj,  and 
issues  were  therein  joined;  and  objected  to 
the  filing  of  pleas  8, 4,  5,  and  6,  and  the  court 
sustained  the  objection  to  said  pleas  3,  5.  and 
6,  and  refused  to  allow  them  to  be  filed,  and 
overruled  said  objection  as  to  plea  No.  4,  and 
allowed  it  to  be  filed,  to  which  ruling  of  the 
court  the  plaintiffs  excepted.  Said  plea  No. 
4  reads  as  follows:  "And  the  said  defend- 
ants, by  their  attorneys,  come  and  pray  oyer 
of  the  said  supposed  writing  obligatory,  and 
of  the  condition  thereof,  which  is  read  to 
them,  and  is  in  the  following  words:  'Know 
all  men  by  these  presents,  that  we,  H.  A. 
Peck,  W.  O.  Hudgin,  W.  M.  McCormlck, 
QeoTge  T.  McClintoc,  Charles  H.  Hedrick, 
George  W.  Graves,  Clark  Howell,  M.  M.  Ogg, 
J.  N.  Alderson,  N.  B.  Sheppard,  J.  C.  Bright, 
and  John  Keeny,  are  held  and  firmly  bound 
unto  the  state  of  West  Virginia  in  the  sum 
of  four  thousand  dollars,  to-  the  payment 
whereof  well  and  truly  to  be  made  to  the  said 
state  we  bind  ourselves,  our  heirs  and  per- 
sonal representatives,  jointly  and  severally, 
firmly  by  tliese  presents.  Sealed  with  our 
seals  and  dated  this  31st  day  of  December, 
1885.  The  condition  of  the  above  obligation 
is  such  that  whereas,  the  above-bound  H.  A. 
Peck  has  been  arrested  by  the  sheriff  of  Mon- 
roe county  under  an  order  of  arrest  issued 
from  the  clerk's  oflace  of  the  circuit  court  of 
Monroe  county,  W.  Va.,  on  the  30th  day  of 
December,  1885.  In  the  suit  of  Witz,  Beidler 
&  Co.  against  H.  A.  Peck  and  others;  now, 
in  case  there  shall  in  the  said  suit  be  any  de- 
cree or  order  on  which  a  writ  of  fieri  factas 
may  issue,  and  within  four  months  after  such 
decree  or  order  is  rendered  or  made,  inter- 
rogatories be  filed,  under  the  fourth  section 
of  chapter  one  hundred  and  forty-one  of  the 
Code  of  West  Virginia,  with  a  commissioner 
of  the  circuit  court  of  said  county  of  Monroe, 
the  said  H.  A.  Peck  will,  at  the  time  the 
commissioner  issues  a  summons  to  answer 
such  interrogatories,  be  in  the  said  county, 
and  will  within  the  time  prescribed  in  sucli 
summons  file  proper  answers  upon  oath  to 
such  interrogatories,  and  make  such  convey- 
ance and  delivery  as  is  required  by  the  said 
chapter,  or,  in  case  of  failure  to  file  such  an- 
swers and  make  such  conveyance  and  deliv- 
ery, that  the  defendant  H.  A.  Feck  will  per- 
form and  satisfy  the  said  decree  or  order; 
now,  if  the  above-bound  H.  A.  Feck  shall 
perform  said  conditions,  then  the  above  ob- 
ligation to  be  void;  else  to  remain  in  full 
force  and  effect.'  For  further  plea  they  say 
that  the  plaintiffs  ought  not  to  have  or  main- 
tain their  action  aforesaid  against  them,  be- 
cause they  say  that  to  the  said  supposed  writ- 
ing obligatory  in  the  declaration  mentioned 
there  was  annexed  certain  conditions  and 
stipulations,  which  are  in  words  following, 
to-wit:  *  Now.  in  case  there  shall  in  said  suit 
[meaning  a  certain  suit  then  pending  in  the 
circuit  court  of  Monroe  county  in  which  the 
said  Witz.  Beidler  &  Co.  were  plaintiffs,  and 
said  H.  A.  Feck  and  others  were  defendants, 
under  proceedings  in  wliich  said  suit  said 


supposed  writing  obligatory  was  executed] 
be  any  decree  or  order  in  which  a  writ  of 
fieri  faeiaa  may  issue,  and  within  four 
months  after  such  decree  or  order  is  rendered 
or  made  interrogatories  be  filed  under  the  4th 
section  of  chapter  one  hundred  and  forty-one 
of  the  Code  of  West  Virginia  with  a  commis- 
sioner of  the  circuit  court  of  said  county  of 
Monroe,'  that  tlien  the  said  H.  A.  Peck,  at 
the  time  the  commissioner  issues  a  summons 
to  answer  such  interrogatories,  or  these  de- 
fendants would  perform  certain  other  con- 
ditions therein  'specified,  and  these  defend- 
ants say  that  the  said  conditions  and  stipula- 
tions above  set  forth  were  conditions  prece- 
dent to  the  performance  of  the  conditions  to 
be  fulfilled  and  performed  upon  the  part  of 
these  defendants,  and  that  these  defendants 
could  not  perform  and  fulfill,  and  were  not  in 
law  bound  or  obliged  or  could  be  required  to 
perform  or  f  ulfllU  the .  conditions  imposed 
them,  except  and  until  said  conditions  pre- 
cedent were  performed  and  fulfilled;  and 
these  respondents  say  that  said  conditions 
precedent  never  have  been  performed  or  ful- 
filled, and  they  are  ready  to  verify." 

The  action  of  the  court  below  in  overruling 
the  objection  of  the  plaintiffs  to  said  plea  No. 
4,  and  allowing  the  same  to  be  filed,  is  as- 
signed as  error.  Now,  it  appears  that  dur- 
ing the  pendency  of  said  chancery  suit  the 
defendant  H.  A.  Feck  appeared  in  the  circuit 
court  of  Monroe  county,  and  moved  to  quash 
the  attachment  which  had  been  issued  there- 
in, and  that  he  also  filed  a  plea  in  abatement 
at  the  rules  in  said  cause ;  and  that  on  the  18th 
day  of  March,  188B.  all  of  the  defendants  filed 
their  answeis  in  said  cause,  which  were  re- 
plied to  generally;  and  on  the  same  day,  up- 
on petition  of  the  plaintiffs,  said  chancery  suit 
was  removed  to  the  district  court  of  theUnited 
States  for  the  district  of  West  Virginia,  sit- 
ting at  Charleston,  and  exercising  circuit 
court  powers,  and  that  subsequently  the  de- 
fendants appeared  in  said  chancery  suit  in  the 
United  States  district  court,  and  a  decree  was 
rendered  in  favor  of  plaintiffs  against  said  H. 
A.  Peck  for  the  sum  of  $2,148.36,  and  execu- 
tion was  directed  to  issue  for  the  said  sum 
thus  decreed,  with  interest  and  costs  against 
said  H.  A.  Peck,  and  the  cause  was  dismissed 
as  to  the  other  defendants;  and  on  the  2d  day 
of  January,  1888,  a  summons  was  issued  by 
P.  Fontaine,  commissioner  of  said  United 
States  court,  requiring  said  Peck  to  appear  be- 
fore him  at  his  ofiSce  in  the  city  of  Charleston, 
Kanawha  county,  on  the  14tb  day  of  January. 
1888.  at  10  o'clock  a.  m.,  to  answer  certain 
interrogatories,  a  copy  of  which  accompanied 
said  summons,  which  had  been  filed  with  him 
by  the  plaintiffs  in  said  chancery  suit,  which 
summons  was  returned  by  the  United  States 
marshal  of  said  district.  "Not  found  in  bis 
district;"  and  a  like  summons  was  issued  by 
M.  J.  Kester,  commissioner  of  the  circuit  court 
of  Monroe  county,  reciting  the  fact  that  a 
decree  had  lately  been  rendered  against  the 
said  Peck  by  said  United  States  district  court, 
and  commanding  him  to  appear  before  said 
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commissioner  at  his  oflSce  in  the  town  of 
Union,  Monroe  county,  W.Va.,  and  answer 
under  oath  certain  interrogatories  which  had 
been  filed  with  him  by  the  plaintiffs  in  said 
chancery  suit,  which  summons  was  returned 
by  the  sheriff  of  Monroe  county,  "Not  found." 

Did  the  court  below  err  in  overruling  the 
objection  to  said  plea  Xo.  4?  And  in  consid- 
ering this  question  it  is  necessary  to  look  to 
and  consider  the  legal  consequences  of  the  re- 
moval of  a  cause  from  a  state  court  to  the 
United  States  court.  It  is  true  that  tills  chan- 
cery suit  was  pending  in  the  circuit  court  of 
Monroe  county,  W.  Ya.,  at  the  time  the  de- 
fendant Pecli  was  arrested,  and  the  bond  exe- 
cuted in  order  that  he  might  be  released;  and 
it  was  not  then  known,  or  perhaps  contem- 
plated, that  the  case  would  be  removed  to  the 
United  States  court;  and  the  wording  of  the 
condition  of  the  bond  seems  to  indicate  tliat  it 
yraa  expected  that  the  case  would  be  proceeded 
in  to  final  decree  in  the  circuit  court  of  Mon- 
roe county,  but,  said  cause  having  been  re- 
moved to  the  United  States  court,  we  look  to 
the  statute  in  pursuance  of  which  it  was  re- 
moved, and  find  that  "when  any  suit  shall  be 
removed  from  a  state  court  to  a  circuit  court 
of  the  United  States,  any  attachment  or  se- 
questration of  the  goods  or  estate  of  the  de- 
fendant had  in  such  suit  in  the  state  court 
shall  hold  the  goods  or  estate  so  attaclied  or 
sequestered  to  answer  the  final  judgment  or 
decree  in  the  same  manner  as  by  law  they 
would  have  been  held  to  answer  final  judg- 
ment or  decree,  had  it  been  rendered  by  the 
court  in  which  such  suit  was  commenced ;  and 
all  bonds,  undertakings,  or  security  given  by 
either  party  in  such  suit  prior  to  its  removal 
shall  remain  valid  and  effectual,  notwith- 
standing said  removal."  See  Supp.  Rev.  St. 
U.  S.  p.  175,  §  4.  And  by  referring  to  sec* 
tion  4  of  chapter  141  of  the  Code  of  West  Vir- 
ginia we  find:  "The  judgment  creditor  may 
file  interrogutorles  to  the  debtor  and  a  copy  of 
the  judgment  with  a  commissioner  of  the 
court  wherein  the  judgment  is,  or  of  the  cir- 
cuit court  of  the  county  in  which  the  defend- 
ant resides  or  may  be  found,  who  shall  issue 
a  summons  directed,"  etc. 

When  the  bond  on  which  this  suit  is  pred- 
icated was  executed,  the  obligation  was  en- 
tered into  both  by  the  principal  and  sureties, 
under  the  light  of  these  statutes  which  en- 
tered into  and  formed  a  part  of  their  con- 
tract, in  the  event  of  a  removal  to  the 
United  States  court,  the  law  told  them  the 
consequences,  and  that  the  bond  would  go 
with  the  suit,  and  remain  valid  and  effectual; 
and,  although  it  was  contemplated  at  the 
time  that  the  bond  was  given  that  the  judg- 
ment would  be  rendered  in  the  state  court, 
yet  the  said  Peck  and  his  sureties  executed 
■aid  bond  with  a  fall  knowledge  that  the 
case  could  be  removed  to  the  United  States 
court,  and  if  so  removed,  and  a  judgment 
rendered  therein,  that  the  obligation  of  said 
bond  could  be  enforced  against  them,  unless 
the  condition  was  complied  with  by  answer- 
ing said  interrogatories,  where  the  law  pro- 


vides they  should  be  answered  before  a  com- 
missioner of  the  court  wherein  the  judgment 
is.  I  do  not,  therefore,  think  that  it  was  a  con- 
dition  precedent  to  the  recovery  in  this  actios 
that  interrogatories  should  have  been  filed  be- 
fore a  commissioner  in  said  county  of  Monroe, 
or  that  the  defendant  Feck  should  have  been 
summoned  before  such  commissioner  in  Mon- 
roe county  to  answer  the  same;  but  if  such 
was  the  case  be  had  an  opportunity  of  com- 
plying with  the  condition  of  his  bond  by  be- 
ing in  the  county  of  Monroe,  and  answering 
the  interrogatories  he  was  summoned  to  an- 
swer before  a  commissioner  of  that  county, 
within  four  months  after  said  decree  was 
rendered.  In  the  case  of  Levy  v.  ArnstliBll, 
10  Orat.  641,  tlie  court  in  the  first  point  of 
syllabus  hold  that  the  act  of  March  31, 1851, 
(wliicb  was  a  very  similar  statute  to  the  one 
under  consideration,)  which  authorizes  a 
plaintiff  in  an  action  to  require  security  in 
certain  cases  from  the  defendant,  constitutes 
the  relation  of  principal  and  bail  between  the 
defendant  and  his  surety,  and  it  is  the  right 
of  the  surety  to  surrender  his  principal;  and 
iu  the  second  point  of  said  syllabus  tlie  court 
hold  that  by  Uie  act  of  April  16,  1852,  c  92, 
§  4,  p.  77,  which  authorizes  the  plaintiff  to 
file  interrogatories  to  a  defendant  in  custody, 
and  authorizes  the  court  upon  notice  to  the 
plaintiff  or  attorney  to  discharge  defendant 
from  custody,  applies  to  a  defendant  in  cus- 
tody of  his  bail  as  well  as  a  defendant  in  jail. 
Xow,  the  order  of  arrest,  provided  in  sections 
31,  32,  c.  106,  Code,  was  intended  as  a  sub- 
stitute for  the  writ  of  capias  ad  respondent 
dum;  and  it  will  be  noticed  that  said  sec- 
tion 31  provides  that  "when  sutHcient  cause 
shall  be  shown  for  the  arrest  of  a  defendant 
as  aforesaid  such  court,  judge,  or  clerk  shall 
make  an  order  directing  the  defendant  to  be 
arrested  and  held  to  bail  for  such  sum  as  the 
said  court,  judge,  or  clerk  shall  think  fit;  and 
the  plaintiff  shall  thereupon  deliver  to  the 
clerk  of  the  court  in  which  the  action  is  pend- 
ing a  bond  in  the  penalty  of  double  the 
amount  sworn  to,"  etc.,  and  after  the  de- 
fendant has  been  arrested,  if  he  gives  bond, 
he  is  relieved  from  the  necessity  of  going  to 
jail,  but  is  still  regarded  in  custody  of  his 
sureties,  who  have  covenanted  "tliat  in  case 
there  shall  be  in  the  action  or  suit  any  judg- 
ment, decree,  or  order  on  which  a  writ  of 
fieri  facias  may  issue,  and  within  four 
months  after  such  judgment,  decree,  or  or- 
der is  rendered  or  made,  interrogatories  be 
filed  under  the  fourth  section  of  chapter  141 
with  a  commissioner  of  the  court  wherein 
such  decree  or  order  is,  the  defendant  will  at 
the  time  the  commissioner  issues  a  summons 
to  answer  such  interrogatories  be  in  the 
county  in  which  such  commissioner  may  re- 
side, and  will  within  the  time  prescribed  in 
such  summons  file  proper  answers,  etc.,  and 
make  such  conveyance  and  delivery  as  is  re- 
quired by  said  chapter,  or,  in  case  of  failure 
to  file  such  answer  or  make  such  conveyance 
and  delivery,  that  said  defendant  will  per- 
form and  satisfy  said  judgment,  decree,  or 
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Older;"  and  by  section  85  of  tbe  same  chap- 
ter the  ooart  in  which  the  case  is  pending,  or 
toe  Jugde  thereof  in  vacation,  may,  after  rea- 
sonable notice  to  tbe  plaintiff  or  his  attorn^ 
or  counsel,  qnash  the  order  and  discharge 
tbe  defendant  from  custody,  or  discharge  t£e 
bond  on  being  satisfled  that  the  same  was 
wrongfully  obtained,  etc., — thus  giving  tbe 
defendant  or  his  sureties  an  opportunity  at 
any  time  to  test  the  validity  of  said  bond,  ot 
show  that  it  was  obtained  upon  false  sugges* 
tions.  The  suit  was  instituted  in  AConroe 
county,  the  declaration  was  Bled  in  the  cir- 
ouit  court  of  said  county,  and  the  arrest  was 
made  in  said  county,  and,  at  the  time  the 
bond  was  given,  it  was  contemplated  that 
the  suit  would  terminate  In  that  county,  and 
for  that  reason  the  condition  of  the  bond  pro- 
vides that  the  interrogatories  should  be  an- 
swered before  a  commissioner  of  that  county; 
but  the  law  which  formed  a  part  of  tbe  con- 
tract, and  which  the  obligors  in  said  bond 
are  bound  to  take  notice  of,  provides  that  tbe 
defendant  may  be  discharged  from  the  obli- 
gation of  said  bond  in  case  there  sliall  in  the 
action  or  suit  be  any  judgment,  decree,  or 
order  on  which  a  writ  of  firifactaH  may  is- 
sue, by  answering  under  oath,  within  four 
months  after  such  judgment,  decree,  or  order 
Is  rendered  or  made,  interrogatories  filed  un- 
der tbe  fourth  section  of  chapter  141  of  the 
CSode,  with  a  commissioner  of  the  court  where- 
in such  Judgment,  decree,  or  order  is,  and,  at 
the  time  the  commissioner  issues  a  summons 
to  answer  such  interrogatories,  by  being  in 
the  county  In  which  such  commissioner  re- 
sides. 

Now,  while  it  is  true  this  decree  was  ren- 
dered in  tbe  United  States  court,  and  a  writ 
of  fieri  facias  was  directed  to  issue  by  that 
court,  this  decree  was  rendered  on  tbe  3d 
day  of  November,  1887;  and  on  tbe  4th  day 
of  December,  1887,  a  sammons  was  Issued 
by  M.  J.  Kester.  commissioner  of  the  circuit 
court  of  Monroe  county,  requiring  said  H. 
A.  Peck  to  appear  at  his  office,  in  Union, 
Monroe  county,  W.  Va.,  on  the  2l8t  of  De- 
cember, 1887,  to  answer  under  oath  interrog- 
atories which  had  been  filed  with  him  by 
the  plaintiffs.  Witz,  Beidler  &  Co..  etc.,  re- 
citing that  a  decree  had  been  rendered  against 
said  H.  A.  Fecic  by  tbe  district  court  of  the 
United  States,  which  summons  was  accom- 
panied by  a  copy  of  said  intenogatories, 
which  summons  was  returned  by  the  sheriff 
of  that  county,  "Not  found  in  my  bailiwick. " 
A  like  summons  was  issued  by  a  commission- 
er of  the  United  States  court,  accompanied 
by  said  interrogatories,  and  placed  in  the 
hands  of  the  United  States  marshal  within 
four  months  after  the  date  of  said  decree, 
and  returned,  "Not  found."  Now.  it  will  be 
seen  by  said  fourth  section  of  chapter  141 
that  the  interrogatories  may  be  filed  with  a 
oommissioner  of  the  circuit  court  of  tbe  coun- 
ty in  which  the  defendant  resides  or  may  be 
found.  The  place  of  H.  A.  Peck's  residence 
was  Monroe  county,  and  within  four  months 
after  this  decree  was  rendered  these  interrog- 


atories were  filed  before  a  commissioner  of 
the  drcult  court  of  Monroe  county,  and  a 
summons  issued  requiring  him  to  appe:ir  and 
answer  tbe  same  on  oath  on  the  21st  day  of 
December,  1887,  and  the  sheriff  returns  him, 
"Not  found."  Now,  If  the  commissioner  of 
tbe  United  States  court  bad  issued  no  sum- 
mons, I  regard  said  Peck's  absence  from 
Monroe  county  when  said  summons  was  is- 
sued by  Commissioner  Kester  a  bread)  of  tbe 
conditions  of  said  bond.  I  do  not  regard  the 
matters  set  forth  in  said  plea  No.  4  as  con- 
stituting any  defense  to  said  action.  It  pre- 
sents an  immaterial  issue,  and  should  have 
been  rejected.  In  the  case  of  Hopkins  t. 
Richardson,  9  Grat.  486,  eighth  point  of  syl- 
labus, the  court  held  "that  tbe  admission  of 
an  improper  plea  is  error,  and  the  appellate 
court  will  not  inquire  whether  or  not  the 
plaintiff  could  be  injured  by  its  admission." 
The  judgment  of  the  court  below  must  be  re- 
versed, and,  it  not  appearing  from  the  record 
the  amount  of  costs  recovered  by  tbe  plain- 
tiffs by  the  decree  rendered  in  tbe  United 
States  district  court,  this  cause  Is  remanded 
to  the  circuit  court  of  Monroe  county,  with 
directions  to  render  judgment  for  the  amount 
of  the  decree  recovered  in  the  United  States 
district  court,  and  the  costs  recovered  in  said 
court 

Sntdek.  p.,  and  Grebn  and  Bkannon, 
JJ.,  concurred. 


Low  0.  Settle. 


(32  W.  Vm.  600) 


(.Suvretne  Court  of  Apjieals  of  West  Vtratnia. 
June  28, 1889.) 

EjEOTKEirT — BVIDRNCE — DUD. 

1.  In  ejectment,  whOD  l>oth  parties  claim  to  de- 
rive title  from  the  same  third  person,  the  rule  is 
well  settled  that  it  is  prima /octo  sofflcient  for 
plaintiff  to  prove  suoh  common  derivation  of  title, 
without  provinK  that  such  third  person  had  title 
to  the  land  in  controversy. 

2.  A  plaintiff  in  ejootment  against  one  in  actual 
possession  must  recover  on  the  strength  of  bis  own 
title,  not  on  the  weakness  of  liis  adversary's. 

8.  A  deed  conveying  a  tract  of  land  by  boundary, 
but  excluding  a  tract  of  RO  acres,  theretofore  sold 
to  another,  other  than  the  grantee  in  such  deed, 
does  not  pass  to  such  grantee  legal  title  to  said  GO 
acres,  even  though  no  deed  for  said  50  acres  had 
been  made  to  such  other  person  who  purchased  it. 

(SulUibus  by  the  Court) 

Error  to  circuit  court.  Fayette  county;  F. 
A.  Guthrie,  Judge. 

J.  W.  Davis,  for  plaintiff  in  error.  John 
A,  Preston,  for  defendant  in  error. 

Bbanmom,  J.  This  cause  was  before  this 
court  heretofore,  and  tbe  report  of  the  decis- 
ion then  made  is  in  22  W^.  Va.  387,  wheio 
many  of  its  facts  may  be  learned.  It  was 
in  ejectment  brought  February  7,  1881,  by 
Low  against  Settle  in  tbe  circuit  court  ot 
Fayette  county.  When  the  cause  was  re- 
manded from  this  court  a  second  jury  trial 
was  bad  in  that  court.  Both  parties  claimed 
under  Sarah  Stuart.  In  September,  1837, 
Seth  Huse  purchased  from  Sarah  Stuart,  by 
written  agreement,  out  of  a  large  tract,  50 
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aoies,  described  simply  as  "  Qfty  acres  of  land 
<m  New  river,  including  tlie  upper  improve- 
ment that  Jolin  Scott  has  in  possession." 
Hase  sold  Settle  this  50  acres  in  1845,  by 
writing  providing  that  when  the  purchase 
money  should  be  paid  Huse  shonld  convey,  or 
cause  it  to  be  conveyed,  to  Settle.  The 
agreement  between  Huse  and  Stuart  was  a 
mere  executory  agreement,  not  under  seal, 
and  provided  that  Huse  might  take  in  more 
land  at  50  cents  per  acre.  By  Sarah  Stuart's 
will  she  devised  lands  of  which  she  died 
seised  to  her  children,  and  by  a  codicil  em- 
powered Samuel  Price,  her  executor,  "to  con- 
vey any  lands  that  may  be  sold  at  tlie  time 
of  my  death. "  These  children  had  parties  to 
divide  this  land  between  them,  and  they- 
made  a  plat  of  the  divisiou,  on  which  was 
marked.  "Share  E,  lot  No.  5,  5,083J  acres, 
assigned  to  Agnes  Peyton;"  and  on  this  plat, 
inside  of  "Share  E,"  appears  a  figure,  bound- 
ing on  New  river,  and  on  it  the  words  and 
figures,  "Harrison  Settle.  50  acres."  On  the 
12th  of  August,  1859,  these  children  of  Sarali 
Stnart  entered  into  a  deed  executing  such 
partition,  conveying  the  lots  to  one  another, 
whereby  lot  E  aforesaid  was  conveyed  to 
Agnes  Peyton  ander  the  language,  "The 
tract  or  parcel  of  land  designated  in  the  re- 
port aforesaid  as  share  E,  lot  No.5,  of  the  Loup 
lands,  containing,  exclusive  of  lands  sold, 
5,083J  acres,  and  bounded  as  follows;"  in- 
serting l)oundaries,  which,  as  appears  from 
said  pkt  and  the  caUs  of  the4eed,  follow  the 
river,  and  include  this  50-acre  Harrison  Set- 
tle knd.  By  deed  dated  22d  April,  1874. 
Agnes  Peyton  and  her  trustees  conveyed  this 
lot  5  to  Low;  reciting  that  by  resurvey  it 
contained  6,875|  acres,  "and,  excluding  1,575 
13-160  acres  surveyed  out,  contains  4,792 
107-160  acres;"  and  then  giving  boundaries. 
Including  the  Settle  tract.  This  deed  to  Low 
contain^  also  this  language:  "  The  lands  in- 
^nded  within  tlie  boundary  aforesaid,  which 
are  surveyed  out  and  excluded  from  the 
quantity  sold  and  hereby  conveyed,  are  the 
following,  to-wit:  *  *  *  And  Harrison 
Settle  50  acres,  among  other  parcels."  In 
1874.  Settle  had  a  surveyor  to  survey  the  50 
acres,  in  order  to  obtain  calls  to  get  a  deed 
for  it,  and  the  surveyor  made  a  plat,  and  de- 
livered it  to  Settle,  who  took  it  to  Price 
to  obtain  a  deed.  He  was  present  at  the 
snrvey,  and  specifically  directed  bow  the 
lines  should  be  run.  He  was  told  by  the 
surveyor  that,  as  he  wished  it  run,  the  im- 
provement and  bis  house  would  be  left  out, 
but  he  insisted  upon  so  running  It.  Settle, 
as  a  witness,  denied  this.  Samuel  Price,  ex- 
ecutor of  Sarah  Stnart,  made  Settle  a  deed  by 
the  calls  of  said  survey  for  said  50  acres, 
which  is  dated  April  8, 1874,  hot  was  not  de- 
livered to  Settle  until  March  6. 1878,  and  re- 
corded March  28, 1878.  Settle  claims  that 
his  land  lies  on  New  river,  as- represented  by 
said  figure  on  the  plat  of  partition  between 
the  Stuart  children,  while  plaintiff  claims  it 
should  be  limited  to  the  Price  deed,  and  be- 
tween the  boands  of  the  Price  deed  and  New 


river  there  wonld  be  about  15  acres,  which  to 
the  land  in  ctmtroversy,  and  includes  the 
Scott  improvement.  I  remark  that  we  have 
not  the  aid  of  the  plat  Bled  in  the  action  of 
ejectment  made  under  order  therein.  The 
plaintiff  disclaimed  any  land  within  the  deed 
from  Price  to  Settle,  and  Settle  disclaimed 
any  land  outside  the  figure  marked,  "Har- 
rison Settle,  50  acres,"  on  said  partition  plat. 
Defendant,  Settle,  as  a  witness,  stated  that 
he  had  been  in  possession  of  the  land  in  con- 
troversy ever  since  1845,  when  he  entered 
upon  it  under  his  purchase  from  Huse,  and 
that  Huse  had  been  in  possession  from  the 
date  of  his  contract  with  Sarah  Stuart  in 
1837  down  to  the  time  he  delivered  posses- 
sion to  Settle  in  1845;  that  the  land  in  con- 
troversy is  part  of  the  land  purchased  by  him 
of  Huse,  and  so  held  by  him  in  possession, 
and  is  covered  by  the  Scott  improvement. 
Settle  signed  a  writing  on  the  back  of  the 
Hg^reement  betweenJIuse  and  him,  by  which 
he  purchased  the  land,  reading:  "Rec'd  of 
Harlow  Huse,  Samuel  Price's  executor,  deed 
for  the  within  described  land,  this  5tb  March, 
1878." 

On  the  trial  the  court  gave  four  instruc- 
tions asked  by  plaintiff,  to  which  the  defend- 
ant excepted,  and  refused  two  asked  by  de- 
fendant, to  which  he  also  excepted.  The 
jury  returned  a  verdict  for  the  land  in  the 
declaration  specified  in  favor  of  plaintiff,  ex- 
cept the  50  acres  described  in  the  Price  deed, 
which  they  found  for  defendant  Defendant 
moved  for  a  new  trial,  wlrich  the  court  re- 
fused, and  he  excepted  to  this  refusal,  and 
judgment  was  rendered  on  the  verdict,  and 
Settle  obtained  this  writ  of  error. 

There  were  certain  title  papers  given  in 
evidence  by  plaintiff  in  the  line  of  title  prior 
to  the  ownership  of  Sarah  Stuart,  to  which 
defendant  objected  as  Ineffectual  to  pass  legal 
title^  and  which  the  court  told  the  jury  were 
effectual  to  do  so.  But,  as  both  parties  claim 
under  Sarah  Stuart,  the  plaintiff  need  not  have 
traced  his  title  further  back  than  hertoshow 
that  she  had  title,  (Laidley  v.  I^nd  Co.,  30 
W.  Va.  605,  4  S.  E.  Rep.  705,)  and  we  do  not 
deem  It  necessary  to  decide  those  points 
raised  by  the  first  and  second  assignments  of 
error. 

Defendant  assigns  as  error  the  giving  of 
plaintiff's  inslrucUons  Nos.  1,  2,  and  4,  and 
the  refusal  of  defendant's  instructions  Nos.  1 
and  2,  as  follows:  Plaintiff's  instroctions: 
"(1)  If  the  jury  l)elievefrom  the  evidence  that 
the  land  in  controversy  is  embraced  in  and 
conveyed  by  the  deed  from  A.  and  H.  Stuart, 
trustees  for  Agnes  Peyton,  and  said  Agnes 
Peyton  and  her  children  to  the  plaintiff,  their 
tltey  must  find  for  the  plaintiff,  unless  the; 
further  believe  from  the  evidence  that  the 
defendant  has  l)een  in  exclusive,  actual,  con- 
tinual, visible,  and  notorious  possession  at- 
the  land  for  more  than  ten  years  prior  to  the 
commencement  of  this  action,  claiming  the 
same  under  claim  or  color  of  title,  adversely 
to  the  title  of  plaintiff,  and  those  under  whom 
his  title  is  derived;  and  the  jury  is  also  in- 
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stnicted  that  the  claim  of  the  defendant. 
Harrison  Settle,  derived  from  Seth  Huse  and 
his  vendor,  could  not  be  adverse  to  the  plain- 
tiff, or  those  nnder  whom  he  claims,  until 
the  deed  of  Samuel  Price,  executor  of  Sarah 
Stuart,  was  delivered  to  said  Harrison  Settle, 
and  from  that  time  it  was  adverse.  (2)  If  the 
Jary  believe  from  the  evidence  that  the  de- 
fendant, Harrison  Settle,  entered  into  posses- 
sion of  the  land  in  controversy  under  an  ex- 
ecutory contract,  which  left  the  legal  title  in 
his  vendors,  and  contemplated  a  further  con- 
veyance of  the  complete  title,  his  entry  wad 
in  subordination  to  the  legal  title,  and  in  that 
event  a  privity  existed  which  precluded  the 
idea  of  a  hostile  or  notorious  possession  that 
could  silently  ripen  into  an  adverse  posses- 
sion ander  the  statute  of  limitations.  (4) 
The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant. 
Settle,  accepted  the  deed  from  Price,  exe- 
cutor, to  him,  which  was.  read  in  evidence, 
and  surrendered  the  title-bond  from  Huse  to 
him  to  said  Huse,  as  satisBed  by  said  deed, 
and  that  no  fraud  was  used  by  either  said 
Huse  or  Price  to  induce  him  to  accept  said 
deed  and  surrender  said  title-bond,  then  they 
must  find  for  the  plaintiff  the  land  in  the 
declaration  mentioned,  except  the  land  em- 
braced in  and  conveyed  by  said  deed,  and 
that  the  defendant  may  have  labored  under 
a  mistake  as  to  the  contents  of  said  deed  can 
make  no  difference  in  this  action."  Defend- 
ant's instructions:  "(1)  The  defendant  moved 
the  court  to  instruct  the  jury  that  if  they  be- 
lieve from  the  evidence  that  in  the  partition 
made  between  the  devisees  of  Sarah  Stuart, 
in  1857,  the  land  in  dispute  was  not  divided, 
and  that  in  the  deed  of  partition  between  the 
said  devisees  of  Sarah  Stuart  made  on  the 
12th  day  of  August,  1859,  the  land  in  dis- 
pute was  regarded  as  sold  land,  then  the  title 
to  the  land  sued  for  is  not  in  the  plaintiff, 
and  they  must  find  for  the  defendant.  (2) 
That  If  the  jury  believe  from  the  evidence 
that  shortly  prior  to  August,  1859,  the  dev- 
isees of  Sarah  Stuart  made  a  partition  of 
their  lands,  and  on  the  map  of  partition  a 
fifty-acre  tract  was  assigned  to  Harrison  Set- 
tle, the  defendant,  and  that  by  the  deed  of 
partition  of  1859,  between  said  devisees,  as 
read  to  the  Jury,  the  said  devisees,  excluded 
from  the  conveyance  that  fifty  acres  so  as- 
signed to  Harrison  Settle,  and  that  said  fifty 
acres  covers  the  land  now  in  dispute,  and 
that  Harrison  Settle  was  in  possession  of 
the  land  in  dispute  on  the  day  said  partition 
was  made,  and  remained  in  possession  there- 
of continuously,  claiming  the  same  as  his 
own  and  adversely  until  the  day  this  suit 
was  brought,  then  they  should  find  for  the 
defendant. " 

If  we  suppose  the  land  in  controversy  to 
be  land  purchased  by  Huse  of  Stuart,  and 
that  plaintiff's  deed  conveyed  it  to  him,  then 
Settle  would  have  only  the  equitable  title, 
while  the  plaintiff  would  have  the  legal  title, 
and  defendant  could  not  defend  on  this  equita- 
ble title,  because  he  liad  given  no  notice  of 


such  defense  under  section  22,  o.  90,  Code 
1887.  But  be  relied  on  adverse  possession. 
He  could  not  in  such  case  defend  on  this 
basis.  He  and  his  vendor,  Huse,  took  and 
held  possession  under  the  title  of  Sarah  Stu- 
art under  executory  agreement  with  her, 
contemplating  and  requiring  future  convey- 
ance to  pass  title,  and  their  possession  was 
not  adverse  to  her  until,  at  least,  the  date  of 
the  Price  deed,  April  S.  1874,  or  rather  the 
5th  of  March,  1878,  the  date  of  its  delivery, 
under  the  law  as  stated  in  Core  v.  Faupel,  24 
W.  Ya.  239.  There  was  evidence  tending 
to  this  state  of  facts.  For  this  reason  we 
see  no  error  in  plaintiff's  instructions  1  and  2. 

As  to  the  refusal  of  defendant's  instruction 
1.  The  plat  of  partition  between  the  Stuart 
children  does  represent  a  figure  as  the  Settle 
50  acres,  but  the  deed  under  it  includes  in 
its  boundary  that  50  acres,  and  the  words, 
"containing,  exclusive  of  land  sold,  5,083^ 
acres,"  found,  not  in  the  granting  clause  of 
the  deed,  but  in  the  clause  giving  quantity, 
do  not  exclude  the  50  acres  from  the  bound- 
ary and  granting  effect  of  the  deed.  This 
instruction  assumes  a  state  of  facts  which 
there  was  no  evidence  to  sustain,  and  is 
therefore  irrelevant.  Bloyd  v.  Pollock,  27 
W.  Ya.  75.  The  same  may  be  said  of  de- 
fendant's instruction  No.  2. 

As  to  plaintiff's  instruction  No.  4.  As 
executor,  Samuel  Price  had  power  under  the 
will  of  Sarah  Stuart  to  convey  land  which 
she  in  her  life-time  had  sold,  not  land  which 
at  her  death  she  owned,  except  that  which 
as  executor  he  might  sell.  It  appears  that 
the  land  included  in  the  Price  deed  to  Settle 
does  not  include  the  land  sold  to  Huse;  cer- 
tainly not  the  Scott  improvement.  Gould 
Price  make  a  substitution,  or  both  he  and 
Settle,  substituting  for  land  which  Sarah 
Stuart  sold  land  she  had  not  sold?  It  would 
seem  not.  It  would  not  bind  the  devisees, 
and,  if  not  them,  it  ought  not  to  bind  Settle, 
for  it  ought  to  l>e  mutual.  It  could  not  pass 
legal  title.  The  instruction  required  the 
jury  by  force  of  that  deed  to  find  for  the 
plaintiff,  if  the  foots  were  as  therein  assumed. 
It  should  not  have  been  given. 

As  to  the  motion  for  a  new  trial.  The 
deed  from  Price  to  Settle,  dated  April  3, 
1874,  was  not  delivered  to  Settle  till  March 
5,  1878,  and  that  from  Peyton  and  others  to 
Low  is  dated  22d  April,  1874.  The  words 
quoted  above. from  the  deed  to  Low  exclude 
from  its  operation,  and  therefore  it  does  not 
pass  title  to  Low  for  some  land,  referred  to 
therein  as  the  Harrison  Settle  50  acres.  To 
what  does  this  excluding  clause  refer?  We 
think  it  refers  to  the  50  acres  sold  to  Huse, 
and  by  him  to  Settle.  The  agreement  by 
which  Huse  purchased  is  indefinite  in  its 
description  of  the  land,  general,  and  uncer- 
tain, but  certainly  includes  the  Scott  improve- 
ment, though  beyond  that  uncertain;  and 
these  excluding  words  in  the  deed  to  Low 
would  have  the  effect  to  exclude  ttiat  im- 
provement, of  which  Settle  was  in  posses- 
sion, and  to  that  extent,  at  least,  plaintiff 
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bad  no  legal  title,  and  oonld  not  recover,  as  a 
plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  not  the  weakness 
of  his  adversary's.  The  motion  tor  a  new 
trial  should  have  been  sustained.  Therefore 
the  Judgment  is  reversed,  the  verdict  set 
aside,  a  new  trial  awarded,  and  the  cause  is 
remanded  to  the  circuit  court  to  be  further 
proceeded  in  according  to  the  principles  here- 
in indicated,  and  otherwise  according  to  law. 
The  plaintiff  in  error,  Settle,  recovers  his 
costs  here. 

Orbek  and  Enqlibh,  JJ.,  concurred. 
Smtdeb,  p.,  absent 

(82  W.  Va.  594) 

Sands  v.  Bearimlet  et  oZ. 

{Supreme  Court  nj  ApveaU  of  West  Virgtnia. 
Jnne  28, 1889.) 

DBBD— BlOOBDATION— I88CI  OUT  OT  CHJUICBBT. 

1.  A.,  havlngtheequiiabletitleto  real  estate,  ez- 
ecated  •  trust-deed  thereon  to  secure  a  debt  to 
B.,  which  was  duly  recorded.  Subsequently  A. 
■old  the  property  to  C,  and  by  direction  of  A.  the 
holder  of  the  le^  title  conveyed  the  same  by  deed 
directly  to  C,  who  after  his  deed  had  been  record 
ed  executed  a  trust^eed  upon  the  real  estate  to  se- 
care  a  debt  to  D.  Held,  the  recordation  of  said 
trust-deed  to  secure  a  debt  to  B.  did  not  opei-ate  as 
constructive  notice  to  D.,  and  the  lien  of  D.  will 
have  priority  over  that  of  B.,  unless  B.  shows  that 
D.  had  actual  notice  of  the  existence  of  his  deed  at 
the  time  D.  acquired  his  lien. 

8.  A  chancellor  should  not  direct  an  issue  out  of 
chancery  until  the  plaintiff  has  thrown  the  burden 
of  proof  upon  the  defendant.  Therefore,  where 
dere  is  a  direct  conflict  between  two  witnesses, 
the  one  afBrming  and  the  other  denying  the  fact 
to  be  proved,  no  issue  should  be  directed ;  and  If 
one  is  directed,  upon  which  the  jury  render  an  af- 
firmative verdict,  and  a  decree  is  made  according- 
ly, the  appellate  court  will  reverse  the  decree,  be- 
cause the  issue  was  improperly  ordered. 

{SyUabxu  by  the  Court.) 

Appeal  from  circnit  ooort.  Cabell  county; 
Ira  J.  McGiNNis,  Judge. 

Harvey,  Vinson  it  McDonald,  for  appel- 
lant William  Biggs.  Stmms  it  Snslow,  for 
appellees. 

Sntber,  p.  The  Central  Land  Company, 
being  the  owner  of  lot  14,  block  95,  in  the 
city  of  Huntington,  Cabell  county,  sold  and 
conveyed  the  same  to  J.  H.  Russell  and  M. 
£.  Miller,  by  deed  dated  in  1871.  which  deed 
was  duly  recorded  in  said  county.  In  1879, 
Bussell  and  Miller,  by  an  executory  contract 
which  was  never  recorded,  sold  said  lot  to 
Mary  M.  Wilson  and  D.  M.  Magann,  who 
took  possession  and  built  a  mill  upon  it,  des- 
ignated in  the  record  as  "Bigg's  Mill."  By 
deed  dated  May  19, 1880,  Wilson  and  Magann 
oonv^ed  their  equitable  title  to  said  proper- 
ty to  J.  N.  Fotts,  trustee,  to  secure  a  note  exe- 
cuted by  them  to  Margaret  Sands,  which  deed 
was  duly  recorded  May  24, 1880.  Soon  there- 
after Wilson  and  Magann,  by  title-bond 
which  was  never  recorded,  sold  their  interest 
In  said  lot  to  W.  B.  Wilson,  who  was  placed 
in  possession  of  it;  and  he,  by  deed  dated 
March  14,  1881,  conveyed  his  eqnitable  in- 
terest therein  to  J.  H.  Cammack,  trustee,  to 


secure  a  note  executed  by  him  to  Mary  M. 
Wibon  for  $325,  which  note  was  assigned  to 
and  is  now  owned  by  George  Sampson.  This 
trust-deed  was  recorded  in  Cabell  county  on 
May  19,  1882.  Afterwards  the  said  Russell 
and  Miller,  by  direction  of  the  aforesaid  Mary 
M.  Wilson  and  D.  M.  Magann,  conveyed  the 
legal  title  of  said  lot  directly  to  said  W.  B. 
Wilson  by  deed  dated  January  24,  1882,  but 
which  was  not  recorded  until  June  1,  1882. 
By  deed  dated  February  9,  1883,  which  was 
duly  recorded  on  March  15,  1883,  said  Wil- 
son and  wife  conveyed'the  one  moiety  of  said 
property  to  A.  J.  Beardsley;  and  subsequent- 
ly Wilson  and  Beardsley  executed  two  trust- 
deeds  on  the  property  to  secure  debts  due  to 
William  Biggs,  the  first  dated  February  9, 
1883,  and  recorded  February  26.  1883,  to  H. 
C.  Simms.  trustee,  and  the  otiier  to  W.  T. 
Thompson,  trustee,  dated  July  13,  1883,  and 
recorded  November  30,  1883.  The  said  Wil- 
son and  Beardsley  having  failed  in  business, 
they  on  December  9.  1884,  executed  to  W. 
T.  Thompson,  trustee,  a  general  assignment 
npon  all  their  property,  including  the  afore- 
said mill  property.  By  direction  of  iJiggs, 
the  trustee  in  the  aforesaid  trust-deed  of 
July  13,  1888,  W.  T.  Thompson,  trustee,  ad- 
vertised the  said  mill  property  for  sale;  and 
thereupon  Margaret  Sands,  on  January  31, 
li:!85,  filed  her  bill  in  the  circuit  court  of  Ca- 
bell county  against  said  Wilson,  and  Beards- 
ley, Thompson,  trustee,  Biggs,  and  others, 
claiming  that  by  virtue  of  the  aforesaid  trust- 
deed  of  May  19,  1880,  to  secure  the  debt  due 
her,  she  had  a  prior  lien  on  said  mill  proper- 
ty, and  praying  that  the  sale  thereof  be  en- 
joined untU  the  validity  of  her  lien  can  l>e 
adjudicated. 

In  her  bill  the  plaintiff  sets  forth  the  al)ove 
facts,  and  avers  tliat  the  defendant  Biggs 
had  constructive  as  well  as  actual  notice  of 
the  existence  of  her  said  trust-deed  before 
and  at  the  time  the  two  trust^leeUs  aforesaid 
were  executed  to  secure  him.  Biggs  an- 
swered, denying  that  he  had  actual  notice  of 
the  plaintiff's  trust-deed,  or  that  the  recor- 
dation of  her  deed  was  constructive  notice  to 
him.  He  also  denied  that  be  had  either  con- 
structive or  actual  notice  of  the  trust-deed  to 
secure  the  debt  held  by  George  Sampson. 
Upon  the  question  of  whether  or  not  Biggs 
had  actual  notice  of  the  plaintiff's  trust-deed, 
the  circuit  court  directed  an  issue  out  of 
chancery  to  be  tried  by  a  jury,  submitting 
two  inquiries:  First,  whether  or  not  iiiggs 
had  notice  or  knowledge  of  the  plaintiff's 
trust-deed  before  the  deed  of  February  9, 
1883,  to  Sims  was  executed  to  secure  said 
Biggs;  and,  second,  whether  or  not  Biggs 
had  actual  notice  or  knowledge  of  the  plain- 
tiff's trust-deed  l}efore  the  deed  of  July  13. 
1883,  to  secure  him,  or  he  had  advanced  all 
the  money  secured  thereunder.  The  jury 
answered  the  first  of  these  inquiries  in  the 
negative,  and  the  second  in  the  affirmative. 
The  defendant  Biggs  moved  the  court  to  set 
aside  this  finding  of  the  jury,  tiecause  the  is- 
sue was   improvidently  awarded,  and   for 
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oHier  causes  which  It  is  unnecessary  to  state. 
Bat  the  court  overruled  said  motion,  and  oa 
January  17, 1888.  entered  a  final  decree  in 
the  cause,  in  which  it  decided  that  the  afore- 
said trust-deed  to  secure  the  debt  held  by 
Qeorge  Sampson  and  also  the  trust-deed  to 
secure  the  plaintiff  were  valid,  and  entitled 
to  priority  over  the  trust-deed  of  July  13, 
1888,  in  favor  of  fiig^s.  and  decreed  accord- 
ingly. It  is  from  this  decree  tliat  the  de- 
fendant Biggs  has  appealed. 

The  decree  of  the  circuit  court  as  to  the 
debt  of  Greorge  Sampson  is  plainly  erroneous. 
There  is  no  claim  that  either  Biggs  or  his 
trustee  had  any  actual  notice  of  the  trust- 
deed  securing  this  debt  It  will  be  observed 
from  the  facts  l>efore  staled  that  this  trust- 
deed  was  executed  by  W.  B.  Wilson  on  March 
14. 1881,  before  the  grantor  had  acquired  any 
legal  or  recorded  title.  The  grnnt-or  did  not 
obtain  the  legal  title,  wliicb  was  then  in 
Busseli  and  Miller,  until  it  was  conveyed  to 
him  by  them  by  deed  dated  January  24, 1882, 
which  was  not  recorded  until  June  1,  1882, 
after  the  Sampson  trust-deed  had  been  re- 
corded. At  the  time  Biggs  obtained  his  trust- 
deeds,  Wilson  and  Beardsley,  his  grantors, 
had  the  legal  title  to  the  property  by  deed 
duly  recorded  subsequent  to  the  recordation 
of  the  Sampson  trust-deed.  Therefore,  ac- 
cording to  our  statute.  Biggs  was  not  affected 
by  the  recordation  of  the  Sampson  deed. 
Section  10,  c.  74,  Code  1887;  Hoult  v.  Dona- 
hue, 21  W.  Ya.  294.  It  is  also  true,  in  re- 
spect to  the  trust-deed  of  Margaret  Sands, 
that  it  was  given  by  grantors  on  an  equitable 
title  only;  and  therefore  its  recordation  could 
not,  under  said  statute,  operate  as  construct- 
ive notice  to  Biggs  as  a  subsequent  pur- 
chaser from  Wilson  and  Beardsley,  who  had 
a  duly-recorded  legal  title  at  the  time  the 
Biggs  trust-deeds  were  executed.  But,  in 
respect  to  this  latter,  it  is  alleged  by  the 
plaintiff  that  Biggs  had  actual  notice  or 
knowledge  of  the  existence  of  her  deed  at  the 
time  he  obtained  bis  deed.  If  such  is  the 
feet,  then  the  plaintiff's  trust-deed  being 
prior  in  time,  whether  recorded  or  not,  it  must 
be  given  priority  over  the  sut)sequent  trust- 
deed  of  Biggs.  The  important  question, 
then,  is,  did  Biggs  liave  such  actual  notice? 
To  solve  this  question  the  court  below  di- 
rected an  issue  to  be  tried  by  a  jury.  The 
appellant  here  contends  that  this  issne  was 
improvidently  directed,  because,  as  he  in- 
siste,  the  evidence  before  the  chancellor  at 
the  time  did  not  warrant  it.  The  law  is 
well  settled  in  ttils  state  that,  if  the  circuit 
oonrt  improperly  directs  an  issue,  its  action 
will  be  reviewed  and  reversed  by  the  appel- 
late court,  regardless  of  the  verdict  of  the 
Jory.  Issues  are  not  directed  to  enable  the 
party  to  get  additional  evidence,  and  there- 
ion  whether  the  issne  was  properly  directed 
must  depend  upon  the  state  of  the  proofs  in 
tbe  record  at  the  time  the  order  is  made. 
Anderson  t.  Oranmer,  11  W.  Ya.  562;  Jar- 
rett  V.  Jarrett,  Id.  584.  No  issue  should  l>e 
ocdered  until  the  plaintiff  has  thrown  Uie 


harden  of  proof  on  the  defendant.  Beverley 
T.  Walden,  20  Orat.  147;  YangUder  v.  Hoff- 
man, 22  W.  Ya.  1. 

On  the  question  now  before  us,  William 
Sands,  the  husband  of  the  plaintiff,  testified 
that  some  time  during  tbe  summer  of  1883 
he  and  the  defendant  William  Biggs  met  on 
Third  avenue,  in  Huntington;  that  they 
walked  to  the  river  bank,  and  after  some 
conversation  "he  [Bigga]  asked  me  how  the 
Biggs  mill  was  going  to  do.  I  told  him  she 
would  do  well  if  she  had  capital.  He  then 
asked  me  whether  or  not  my  wife  had  a 
mortgage  on  the  property,  to- wit.  Biggs 
mill.  I  replied, 'Yes,  a  small  one.' "  Then, 
upon  a  direct  question  as  to  the  time  of  this 
conversation,  he  says  it  was  "alwut  April  or 
May,  1883."  On  the  other  side,  William 
Biggs,  the  appellant,  testiTied  that  he  first 
heiird  of  the  Sands  trust-deed  from  his 
daughter,  Mis.  Beardsley,  on  the  night  of 
the  19lh  day  of  July,  1884,  after  lie  had  made 
the  last  loan  to  Wilson  and  Beardsley;  that' 
at  the  time  he  took  his  last  trust-deed  Wil- 
son and  Beardsley  told  him  that  his  was  tbe 
first  and  only  lien  on  the  property,  but  tliat 
he  did  not  then,  or  afterwards  uqtil  after  the 
assignment,  examine  the  records,  or  have 
them  examined,  to  ascertain  if  there  were 
any  liens  on  the  property.  On  cross-exami- 
nation he  was  asked:  "In  July,  1883,  while 
you  were  in  the  city  of  Huntington,  did  not 
you  have  a  conversation  with  Wra.  Siinds,  on 
tbe  bank  of  the  Ohio  river,  below  the  C.  & 
O.  By.  depot,  in  reference  to  the  Sands  deed 
of  trust,  in  which  you  stated  that  you  had 
loaned  money  to  Wilson  and  Beardsley,  aiul 
inquired  of  Sands  if  his  wife  did  not  have 
a  lien  on  the  mill  property  also,  and  Sands 
said.  '  Yes,  a  small  one,'  or  words  to  that 
effect?"  to  which  he  answered.  "No;  never 
hHd  a  conversation  about  it  in  my  life."  This 
is  all  the  testimony  on  the  subject  of  notice. 
It  is  true  that  after  Biggs  was  informed  ttut 
the  Sands  trust-deed  was  on  record  at  a  date 
prior  to  his,  he  urged  Wilson  and  Beards- 
ley to  pay  it  off.  and  did  not,  until  after  the 
assignment  of  December  9, 1884,  question  ita 
validity  as  a  prior  lien;  but  this  is  fully  ex- 
plained by  the  fact  that  until  the  record  had 
been  examined,  and  it  was  disclosed  that  the 
record  of  the  Sands  deed  did  not  constitute 
constructive  notice  to  him.  he,  not  being  a 
lawyer,  and  ignorant  of  the  facts  appearing 
upon  the  record,  supposed  that  tte  was  Iwund 
by  the  record  simply  because  the  Sands  deed 
had  been  recorded  before  his;  that  is.  be.  as 
he  might  well  have  done,  believed  that  he 
was  chargeable  with  constructive  notice  of 
the  Sands  deed,  although  he  had  no  actual 
notice  or  knowledge  of  its  existence. 

This  lieing  the  state  of  the  evidence  at  the 
time  the  issue  was  ordered,  it  seems  to  ma 
very  clear  tliat  the  issue  was  improperly  dl- 
rected.  The  burden  of  proving  actual  notice 
to  Biggs  was  upon  the  plainUff.  To  meet 
this  burden  she  offered  but  a  single  witnesa, 
who  was  her  husband,  and  his  evidence  is 
directly  and  positively  disputed  and  oontrap 
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dieted  by  the  defendant  This  simple  asseN 
tton  on  the  one  side,  and  denial  on  tlie  other, 
could  not,  under  any  rule  of  testing  evidence, 
operate  to  shift  the  burden  of  proof,  but 
merelj  left  the  burden  as  it  was  before  this 
conflicting  evidence  bad  been  offered,  and, 
consequently,  under  the  rule  of  law  before 
stated,  the  burden  not  having  been  thrown 
tqr  the  plaintiff  upon  the  defendant,  the  court 
erred  to  directing  the  issue.  For  these  rea- 
sons the  said  decree  of  the  circuit  court  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  views 
expressed  in  this  opinion. 

Obeen  and   Bbamhom,   JJ.,  concurred. 
Enolisb,  J.,  absent. 


m  W.  Va.  BIE) 

Boots  et  oZ.  v.  Kilbbeth  et  at. 

(Supreme  Court  of  Appeals  of  Wert  Virginia. 
June  28, 1889.) 

APPBAI<— FlNDDIOS   OT    COKKISSIONBB. 

1.  Where  questions  of  fact  are  referred  to  and 
passed  upon  by  a  commtssloner,  and  the  findings 
of  the  commissioner  areoTerroled  and  disaffirmed 
by  the  ciroait  court,  the  appellate  court  must  de- 
termine for  itself,  from  the  facts  and  circum- 
stances disclosed  by  the  record,  whether  it  will 
sustain  the  oonolusion  of  the  commissioner  or  the 
dronlt  oourU 

9.  A  case  in  which  the  appellate  court,  upon  the 
facts  and  evidence,  sostainM  the  action  of  the  cir- 
cuit conrt  in  overruling  the  findings  of  the  com- 
missioner, and  sustainlnK  exceptions  taken  to  the 
commissioner's  report. 

(ayUabu*  by  the  Court.) 

Appeal  from  circnit  conrt.  Mason  oonnl^; 
F.  A.  OuTHBiB,  Judge. 

Chmn  <6  &ibbonii,  for  appellants.  Knight 
Jk  Ooueh  and  Simpson  A  Howard,  for  ap- 
pellees. 

Sntdeb,  p.  At  the  March  rules,  1884. 
the  individuals  composing  the  firm  of  Roots 
&  Co.  commenced  this  suit  in  the  circuit 
court  of  Mason  county  against  the  Mason 
City  Salt  &  Mining  Company,  O.  T.  Roots 
and  James  P.  Kilbreth.  composing  the  flim 
of  Roots  &  Kilbretb,  and  others,  to  enforce 
the  sale  of  certain  real  estate  In  said  county, 
conveyed  by  said  salt  and  mining  company  to 
a  trustee  to  secure  the  payment  of  140  cou- 
pon bonds  of  $500  each,  and  to  distribute 
the  proceeds  among  theowners  of  said  bonds. 
The  bill  alleged  that  80 of  said  bonds,  amount- 
ing to '$40,000,  were  held  by  Roots  &  Co.  as 
collateral  security  for  the  indebtedness  of 
Roots  &  Kilbreth  to  said  Hoots  Sc  Co.,  which 
indebtedness  the  plaintiffs  alleged  was  $23,- 
568.93,  and  that  the  other  60  of  said  bonds 
were  held  as  follows:  G.  Y.  Roots,  30, 
James  P.  Kilbreth.  20,  and  M.  M.  White,  10, 
of  said  bonds.  James  P.  Kilbreth  answered 
the  bill,  denying  that  the  firm  of  Roots  & 
Kilbreth  were  indebted  to  Roots  &  Co. 
in  the  sum  alleged,  or  in  any  sum;  and 
by  way  of  affirmative  relief  prayed  that  an 
account  l>e  ordered,  to  state  and  settle  the 
accounts  l)etween  the  firms  of  Roots  &  Co. 
•nd  Boots  &  Kilbretb.    Kilbreth  also  plead- 


ed usury,  and  the  statnte  ot  limitations,  in 
respect  to  the  alleged  indebtedness  of  Roots 
&  Kilbreth  to  Roots  &  Co.  The  trust-subject 
was  sold,  and  the  sale  conflrmed,  without  ob- 
jection, at  the  price  of  $12,500,  of  which 
sum  it  was  ascertained  tbiit  about  $6,800 
would  lie  applicable  to  the  80  bonds  of  Roots 
&  Kilbreth  held  by  Roots  &  Co.  as  collatenU 
security.  The  cause  was  referred  to  a  com- 
missioner to  ascertaiu  the  holders  of  said 
coupon  bonds,  and  to  settle  the  accounts  be- 
tween the  firms  of  Roots  &  Kilbreth  and 
Roots  &  Co.,  and  to  report  in  whose  favor 
the  bnlance  exists.  On  the  coming  in  of 
said  report,  the  court,  without  adjudicating 
the  true  state  of  accounts  between  Roots 
&  Kilbreth  and  Roots  &  Co..  decided  that  the 
evidence  in  the  cause  showed  that  the  in- 
debtedness ot  the  former  to  the  latter  firm 
Wiis  of  such  an  amount  as  to  entitle  Roots  & 
Co.  to  the  said  $6,800, — the  proceeds  of  the 
sale  applicable  to  the  payment  of  said  80 
bonds  held  by  Roots  &  Co.  as  collateral  for 
said  indebtedness, — and  entered  a  decree  di- 
recting the  payment  of  said  proceeds  to  Root 
&  Co.,  without  prejudice  to  the  right  of 
either  of  said  firms  to  bring  a  new  suit  to 
settle  and  ascertain  the  true  state  of  accounts 
between  them.  From  this  decree  the  defend- 
ant Kilbreth  brought  the  cause  by  appeal  to 
this  court.  On  the  hearing  here,  this  court, 
being  of  opinion  that  the  circuit  court,  be- 
fore directing  said  36,800  to  be  paid  to  Roots 
&  Co.,  should  have  investigated  the  accounts 
between  Roots  &  Kilbretb  and  Roots  &  Co., 
and  finally  determined  whether  there  was 
any  indebtedness  by  either  of  said  firms  to 
the  other,  reversed  so  much  of  the  said  de- 
cree of  the  circuit  court  as  decided  that  Roots 
&  Kilbreth  are  indebted  to  Roots  &  Co.  in  a 
sum  equal  to  the  proceeds  of  the  sale  appli- 
cable to  the  payment  of  the  collaterals  held 
by  Roots  &  Co..  and  ordered  said  sum  to  be 
paid  to  Roots  &  Co..  and  remanded  the  cause  to 
the  circuit  court  for  further  proceedings 
there  to  be  had  in  accordance  with  the  prin- 
ciples announced  In  the  opinion  filed  by  this 
court.  Roots  V.  Salt  &  Mining  Co.,  27  W.  "Va. 
483.  After  the  mandate  of  this  court  had  been 
entered  in  the  circuit  court,  that  court  made 
an  order  referring  the  same  to  a  commission- . 
er  to  settle  the  accounts  between  the  firms  of 
Roots  &  Kilbreth  and  Roots  &  Co.  The  com- 
missioner made  a  report,  which  was  excepted 
tu  by  Hoots  &  Co.,  and  the  same  was  recom- 
mitted to  the  commissioner.  The  defendant 
Kilbreth,  by  leave  of  the  court,  filed  a  cross- 
bill, to  which  Roots  &  Co.  filed  their  answer. 
From  August,  1872,  to  about  October, 
1875,  O.  Y.  Roots  and  James  P.  Kilbretb 
were  the  joint  owners  of  the  coal  and  salt 
property  in  Mason  county,  which  was  in 
1875  conveyed  to  the  Mason  City  Salt  &  Min- 
ing Company;  and  they,  as  partners  under 
the  name  of  Roots  &  Kilbreth,  carried  on 
with  said  property  the  business  of  mining 
coal,  and  manufacturing  and  selling  salt. 
During  the  same  time  Roots  &  Co.,  a  part- 
nership of  wliicb  G.  Y.  Roots  was  the  owner 
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of  a  seven-tenthfl  interest,  was  conducting  a 
commission  business  in  Cincinnati,  Ohio,  and 
the  business  of  botti  of  said  firms  was  for 
the  greater  portion  of  said  time  under  the 
management  of  said  Roots,  and  especially 
was  such  the  case  in  respect  to  the  tirm  of 
Roots  &  Eilbreth.  Roots  &  Ck>.  acted  as  the 
factors  or  agents  of  Roots  &  Kilbreth  for 
selling  salt  and  furnishing  supplies;  and, 
while  the  latter  'was  in  aebive  opei-ation. 
Roots  &  Co.  rendered  itemized  accounts  to  it 
semi-annually;  and,  after  its  dissolution. 
Roots  &  Co.  rendered  to  it  sundry  accounts 
or  statements,  making  in  all  22  in  number. 
These  accounts  show  that  no  supplies  were 
furnished  by  Roots  &  Co.  after  December, 
1875,  and  the  last  credit  for  salt  sold  was 
given  in  1876;  In  these  accounts  Roots  & 
Co.  charge  Roots  &  Kilbreth  interest  at  the 
rate  of  10  per  cent,  upon  advances  made  ac- 
cording to  an  agreement  made  by  G.  Y. 
Roots,  acting  for  the  Hrm  of  Roots  &  Kil- 
breth, of  which  Kilbreth  was  fully  informed, 
and  to  which  he  made  no  objection  at  the 
time.  Kilbreth,  in  his  cross-bill,  charges 
that  said  accounts  rendered  by  Roots  &  Co. 
(o  Roots  &  Kilbreth  are  usurious;  that  they 
contain  overcharges  of  commissions  on  salt 
sold  by  or  through  them;  that  clerical  errors 
appear  upon  their  face;  that  they  fail  to 
credit  Hoots  &  Kilbreth  with  the  proceeds  of 
eight  coupon  bonds  of  8500  each  which  ought 
to  be  credited ;  and  tliat,  by  reason  of  other 
errors  in  said  accounts,  the  firm  of  Roots  & 
Kilbreth,  instead  of  being  indebted  to  Roots 
&  Co.  in  the  sum  of  $23,568.93,  or  any  other 
sum,  are  the  creditors  of  Boots  &  Co.  for  a 
large  amount  of  money.  He  then  avers  that 
he  had  not,  until  recently,  discovered  the 
said  errors  and  omissions  In  said  accounts. 
After  the  circuit  court  had  decided  the  cause 
in  May,  1875,  and  before  the  appeal  was 
talien  from  that  decree,  the  commissioners 
who  miide  the  sale  of  the  trust  property  paid 
over  to  Roots  &  Co.  86,774.77,  being  the 
portion  of  the  proceeds  of  the  sale  applicable 
to  the  80  bonds  held  by  Roots  &  Co.  as  col- 
laterals. The  commissioner,  after  consider- 
ing the  depositions  and  documentary  evi- 
dence file<l  in  the  cause,  reformed  and  restat- 
ed the  accounts  between  Roots  &  Kilbreth 
and  Roots  &  Co.,  and  reported.  In  lieu  of  the 
alleged  balance  of  823,568.98  In  favor  of 
Roots  &  Co.,  that  said  firm  was  indebted  to 
Roots  &  Kilbreth,  as  of  February  6,  1888,  in 
the  sum  of  $7,577.10,  and  that,  in  addition 
thereto.  Roots  &  Kilbreth  were  entitled  to 
the  86,774.77,  proceeds  of  the  sale  paid  over 
to  Roots  &  Co.,  as  aforesaid,  with  the  inter- 
est thereon,  making  the  aggregate  indebted- 
ness of  Roots  &  Co.  to  Roots  Ss  Kilbreth,  as 
of  that  date,  815,572.50.  To  this  report 
Kilbreth  filed  two,  and  Roots  &  Co.  eight,  ex- 
ceptions. The  court  sustained  one  of  the 
exceptions  of  Kilbreth,  and  two  of  those  of 
Roots  &  Co.,  and  overruled  all  the  others. 
After  correcting  and  reforming  the  report, 
so  as  to  make  it  conform  to  these  rulings,  it 
was  found  that  Roots  &  Co.  was  indebted  to 


Boots  in  mibreth,  as  of  May  18, 1888,  the 
date  of  the  decree,  in  the  sum  of  $2,773.04; 
and  for  this,  and  the  costs  of  this  suit,  the 
conrt  entered  its  final  decree  in  favor  of 
Roots  &  Kilbreth  against  Roots  &  Co.  From 
this  decree  the  defendant  Kilbreth  has  ol>- 
tained  this  appeal. 

As  the  real  controversy  on  this  appeal  is 
confined  to  the  action  of  the  court  in  sustain- 
ing the  third  and  fourth  exceptions  of  Roots 
&  Co.  to  ttie  report  of  the  commissioner,  and 
modifying  said  report  and  decreeing  accord- 
ingly, it  is  unnecessary  to  consider  any  part 
of  the  record  not  bearing  upon  the  questions 
presented  by  these  exceptions.  The  first  of 
these  exceptions  so  sustained  is  taken  to  the 
action  of  the  commissioner  In  opening  and 
striking  from  the  stated  accounts  rendered 
by  Roots  &  Co.  to  Roots  A  Kilbreth  certain 
alleged  overcharges  of  commissions  on  salt 
sold  by  Roots  &  Co.  for  Roots  &  Kilbreth, 
and  charged  by  Roots  &  Co.  in  said  stated 
accounts.  The  uvidence  in  the  record  shows 
that,  when  Roots  &  Co.  were  engaged  to  act 
as  the  factors  of  Roots  &  Kilbreth  in  selling 
salt,  purchasing  supplies,  and  making  ad- 
vances in  money  for  said  purchases.  Roots, 
as  the  managing  partner  of  Roots  &  Kilbreth, 
agreed  to  pay  Roots  &  Co.  25  cents  commis- 
sion per  large  barrel,  and  20  cents  per  small 
barrel,  for  salt  sold  directly  by  Roots  &  Co., 
and  one-half  this  commission  on  salt  placed 
by  them  for  sale  in  the  hands  of  subagents. 
Roots  &  Co.  guarantying  all  sales.  Subse- 
quently the  salt  business  became  depressed. 
Roots  prevailed  on  Roots  &  Co.  to  reduce 
these  commissions  to  20  and  15  cents  per 
barrel,  the  sales  still  being  guarantied,  and 
finally  the  commission  was  reduced  to  5  cents 
per  barrel,  without  guaranty.  The  commis- 
sioner found  that  the  quantity  of  salt  sold  by 
subagents  of  Roots  &  Co.  was  61,759  bar- 
rels, on  which  the  one-half  commissions 
amounted  to  86,084.77;  and  this  being,  in 
the  opinion  of  the  commissioner,  an  unrea- 
sonable charge,  he  reduced  it  to  81.852.77,  or 
3  cents  per  barrel,  making  a  difference  of 
84,232  against  Roots  &  Co.  No  deduction 
is  made  in  the  report  on  the  commissions 
charged  by  Roots  &  Co.  for  salt  sold  by  them  di- 
rect; and  the  reason  given  for  disallowing  the 
commissions  to  Roots  &  Co.  for  the  salt  sold 
by  their  subagents  is  that  these  commissions 
are  in  addition  to  the  commissions  charged 
by  the  subagents,  and  thus  subjecting  the 
salt  so  sold  to  double  commissions,  a  charge 
which,  in  the  opinion  of  the  commissioner, 
ought  not  to  be  allowed  In  the  absence  of  a 
contract  authorizing  it.  1  have  been  unable 
to  find  from  the  evidence  in  the  record  that 
double  commissions  have  been  charged  on 
any  of  the  salt.  The  charge  by  Roots  &  Co. 
on  salt  sold  by  their  agents  is  just  one-half 
of  that  charged  on  the  salt  sold  directly  by 
themselves;  and  the  evidence  shows  that 
Roots  &  Co.  divided  the  commissions  with 
the  subagents  on  the  salt  sold  by  the  latter, 
thereby  making  the  entire  commissions  on 
the  sales  made  by  the  subagents  no  greater 
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than  ttattt  sold  directly  by  Boots  &  Co.  under 
their  contract  with  Roots  ft  Kilbreth.  The 
commissioner,  however,  holds  that  the  alleged 
contract  between  Roots  ft  Kilbreth  and  Roots 
&  Co.  in  respect  to  these  commissions  is  in- 
valid because  made  by  G.  Y.  Boots,  who  had 
a  greater  interest  in  the  firm  of  Roots  &  Co. 
than  he  had  in  the  firm  of  Roots  ft  Kilbreth. 
This  position  would  no  doubt  be  correct  if 
Bach  contract  had  been  made  and  enforced 
without  the  consent  or  acquiescence  of  Kil- 
breth, but  the  evidence  shows  that  Roots,  at 
the  instiince  of  Kilbreth,  was  made  the  active 
manager  of  the  business  of  the  firm  of  Roots 
ft  Kilbreth,  and  that  Kilbreth  knew  all  about 
this  contract  and  the  commissions  that  were 
being  charged  by  Roots  ft  Co.,  and  he  never 
made  any  protest  or  objection  thereto  until 
long  after  the  partnership  had  ceased  to  do 
business.  The  only  excuse  given  now  by 
Kilbreth  for  not  objecting  to  these  charges  is 
that  the  accounts  rendered  to  him  by  Hoots 
and  Boots  ft  C!o.  were  so  indetinite  that  he 
did  not  discover  until  recently  what  commis- 
sions were  charged.  It  is  clearly  shown  that 
Kilbreth  is  a  skillful  accountant,  and  fully 
competent  to  unravel  and  understand  ac- 
counts such  as  were  from  time  to  time  fur- 
nished him  by  Roots  ft  Co.  These  commis- 
sions were  charged  on  these  accounts  in  such 
a  manner  that  a  simple  calculation  from  the 
data  given  would  disclose  the  amounts  of 
the  commissions.  If,  however,  such  had  not 
been  the  case,  the  accounts  certainly  showed 
that  Roots  ft  Co.  were  charged  commissions 
on  salt  sold  by  subagents,  and  he  had  the 
means  before  him  to  inform  himself,  either 
by  inquiry  or  calculation,  to  determine  the 
rate  of  these  commissions,  and  whether  or 
not  they  exceeded  the  rates  he  had  assented 
to.  He  had  all  the  data  then  that  we  have 
before  us  now;  and,  if  he  could  not  discover 
then  that  there  were  double  commissions 
which  in  the  aggregate  exceeded  those  charged 
on  salt  sold  directly  by  Boots  ft  Co.,  we  are 
at  a  loss  to  know  why  it  is  expected  we 
should,  without  any  more  detailed  statements 
of  the  accounts,  be  able  to  discover  that 
double  or  excessive  commissions  had  been 
charged.  As  before  stated,  we  are  wholly 
unable  to  find  in  the  record  before  us  that 
the  aggregate  commissions  of  Boots  ft  Co. 
and  their  subagents,  on  the  salt  sold  by  the 
latter,  in  any  case  exceeded  the  charges  made 
by  Roots  &  Co.  on  sales  made  directly  by 
them;  and  as  the  commissioner  allowed  those 
latter  charges,  and  no  exception  was  taken 
to  the  report  by  Kilbreth  on  that  account,  we 
think  the  commissioner  should  not  have  re- 
duced the  commission  on  the  salt  sold  by  the 
subagents,  and  that  the  circuit  court  prop- 
erly sustained  the  said  third  exception  of 
Boots  ft  Co.  to  the  report. 

The  second  exception  so  sustained,  which 
is  the  fourth  exception  of  Roots  ft  Co.  to  the 
commissioner's  report,  relates  to  a  charge 
against  Roots  ft  Co.  of  four  coupon  bonds  of 
$500  each.  Of  the  140  coupon  bonds  issued  as 
before  stated  by  the  Mason  City  Salt  ft  Min- 
v.98.K.no.21— 59 


ing  Company,  80  were,  from  time  to  time,  de- 
livered to  IBulbreth  to  be  disposed  of  by  kirn, 
and  the  proceeds  applied  to  the  indebtedness 
of  Roots  ft  Kilbreth  to  Boots  ft  Co.,  and  s 
like  number  of  the  bonds  were  to  be  disposed 
of  by  O.  Y.  Roots  for  the  same  purpose. 
Roots  ft  Co.  contend  that  4  of  these  80  bonds 
delivered  to  Kilbreth  were  never  paid  for, 
and  Kilbreth  contends  that  he  did  pay  for 
these  bonds  at  the  time  he  got  them.  The 
commissioner  decided  from  the  evidence  that 
Kilbreth  paid  for  the  bonds,  and  charged 
their  proceeds  to  Roots  ft  Co.,  while  the  cir- 
cuit court  sustained  the  exception  of  Roots 
ft  Co.  to  the  said  charge,  and  decided  that 
the  bonds  bad  not  been  paid  for,  and  refused 
to  charge  them  to  Roots  &  Co.  The  question 
here  presented  is  one  of  fact  about  which  the 
commissioner  and  the  circuit  court  have  dif- 
fered.  The  rule  is  well  settled  in  this  state 
that  when  questions  of  fact  are  passed  upon 
by  a  commissioner,  and  bis  findings  thereon 
are  approved  and  confirmed  by  the  circuit 
court,  the  appellate  court  will  regard  those 
findings  in  the  nature  of  a  verdict  of  a  jury, 
and  will  not  reverse  them  unless  it  plainly 
appears  that  they  are  not  warranted  by  any 
reasonable  view  of  the  evidence.  Handy  v. 
Scott,  26  W.  Va.  710;  Boyd  v.  Gunnison,  14 
W.  Va.  19.  This  rule,  however,  can  have 
no  application  in  a  case  such  as  the  one  be- 
fore us,  in  which  the  findings  of  the  commis- 
sioner have  been  overruled  and  disatllrmed 
by  the  circuit  court.  In  such  case  the  appel- 
late court  must  determine  for  itself,  from 
the  facts  and  circumstances  disclosed  by  the 
record,  whether  it  will  sustain  the  conclusion 
of  the  commissioner,  or  of  the  circuit  court. 
At  the  time  these  bonds  were  being  deliv- 
ered to  Kilbreth  by  G.  Y.  Roots,  acting  for 
Roots  ft  Co.,  who  held  all  the  bonds  as  col- 
lateral security,  Boots  kept  a  memorandum 
book  in  which  he  entered  at  the  time  of  each 
delivery  the  nnmbers  of  the  bonds  delivered 
to  Kilbreth,  and  the  amount  of  the  proceeds 
thereof  to  l>e  credited  for  same.  This  mem- 
orandum, which  appears  in  the  record,  shows 
that  five  bonds  were  delivered  and  paid  for 
on  February  23, 1876,  five  delivered  and  paid 
for  March  14, 1876,  and  then  follows  this  en- 
try: "Also  (4)  bonds,  Nos.  117,  118.  119, 
120.  Have  not  received  proceeds  of  these  4 
bonds."  Following  this  are  5  entries  show- 
ing that  16  other  bonds  had  been  delivered  to 
Kilbreth,  and  paid  for  by  him.  between  Octo- 
ber 28, 1876.  and  October  1. 1878.  The  books 
of  Boots  &  Co.  also  show  that,  while  30  bonds 
were  delivered  to  Kilbreth.  he  is  only  credit- 
ed with  the  payment  of  26.  The  credit  op- 
posite the  4  bonds  in  dispute  is  left  blank; 
and,  during  the  time  these  bonds  were  being 
delivered  to  Kilbreth,  Boots  and  Roots  ft  Co. 
credited  Boots  ft  Kilbreth  with  the  proceeds 
received  for  them,  and  at  stated  times,  soon 
after  each  credit,  sent  accounts  to  Kilbreth, 
showing  the  dates  of  credits,  and  the  amounts 
of  the  bonds  credited;  and  on  none  of  these 
accounts  is  there  any  credl.;  for  the  proceeds 
of  these  4  bonds,  though  they  show  credits 
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for  the  pioceedB  of  all  the  other  26  bonds. 
With  these  accounts  before  Kilbreth  for 
years  before  this  suit  was  brought,  and  until 
after  it  had  been  once  decided  in  the  circuit 
court,  and  bj  this  court  on  appeal,  be  made 
BO  claim  that  he  bad  not  been  credited  with 
all  he  was  entitled  to  on  account  of  tbe  bonds 
deltTered  to  him.  It  seems  to  me  that  the 
memorandum  shows  conclusively  that  he  did 
not  pay  for  these  four  bonds  at  the  time  they 
were  delivered  to  him,  and  the  circumstances 
tend  sb-ongly  to  show  that  he  never  after- 
wards paid  for  them.  But,  as  he  admits  that 
he  received  the  bonds,  the  burden  was  on 
bim  to  show  that  he  paid  for  them.  G.  Y. 
Boots  testifies  that  said  bonds  were  never 
paid  for.  and  his  testimony  is  supported  by 
Stegemeyer,  the  book-keeper  of  Boots  &  Co. 
Kilbreth  testifies  that  he  paid  for  these  four 
bonds  at  the  time  he  got  them,  but  he  is  un- 
able to  state  to  whom  he  made  the  payment, 
or  liow  he  paid  it, — whether  by  draft,  check, 
or  in  currency;  and,  when  asked  on  cross-ex- 
amination to  examine  his  bank  account  in 
tbe  banks  in  which  he  did  business  about 
tbat  time,  he  contents  himself  with  answer- 
ing that  he  cannot  do  that  within  a  reasona- 
ble time,  and  makes  no  attempt  to  do  so;  nor 
did  be  offer  tu  searcli,  or  make  any  effort  to 
produce  from  any  source,  any  entry  or  mem- 
orandum tending  to  show  that  he  had  paid 
for  said  bonds.  It  seems  to  me  almost  im- 
possible that  a  man  living  in  a  city,  keeping 
a  bank  account,  and  transacting  business  in 
a  city,  a  good  accountant,  having  the  precise 
date  of  the  payment  of  $2,000,  could  not  find, 
either  in  the  banks  where  he  did  business,  or 
among  his  private  papers,  some  entry  or 
memorandum  in  reference  to  such  payment 
if  he  ever  made  it.  The  indifference  of  Kil- 
breth, and  his  absolute  failure  to  produce  any 
such  entry  or  memorandum,  or  explanation 
of  such  failure,  is  very  potent  evidence  to 
my  mind  that  no  such  payment  was  ever 
made  by  him.  But,  as  before  stiited,  tlie  bur- 
den was  on  him  to  prove  the  payment;  and 
In  my  opinion,  taking  all  the  evidence  into 
consideration,  he  lias  not  only  failed  to  estab- 
lish the  payment,  but  the  weight  of  the  evi- 
dence, as  well  as  the  surrounding  facts  and 
circumstances,  tend  strongly  to  show  affirma- 
tively that  the  payment  was  never  made.  I 
therefore  think  that  the  circuit  court  did  not 
err  in  sustaining  the  sain  third  exception  of 
Boots  &  Co.  to  the  report  of  the  commissioner. 
The  appellees.  Boots  &  Co;,  claim  and  as- 
sign as  error  the  refusal  of  the  court  to  sus- 
tain their  exception  to  the  commissioner's  re- 
port, whereby  they  were  denied  interest  at 
10  per  cent,  on  the  advances  made  by  them 
to  Boots  &  Kilbreth  according  to  contract. 
They  claim  that  the  contract  was  made  and 
to  be  performed  in  Ohio,  and  that  in  that 
state  parties  are  allowed  to  contract  in  writ- 
ing for  the  payment  of  interest  at  a  greater 
rate  than  6  per  cent.,  and  that  such  contract 
is  not  usurious.  The  difficulty  in  sustaining 
this  daim  is  that  the  evidence  fails  to  show 
that  there  was  any  contract  in  writing  au- 


thorizing Boots  &  Co.  to  charge  interest  at 
the  rate  of  10  per  cent.  G.  Y.  Roots,  the 
party  who  made  tbe  contract,  testilies  that  it 
was  a  verl>al  oontract.  The  only  pretense  of 
any  writing  to  tliat  effect  is  that,  after  tbe 
accounts  of  Boots  &  Co.  had  been  rendered 
to  Boots  &  Kilbreth.  in  which  interest  on  ad- 
vances had  been  charged  at  10  per  cent.,  Kil- 
breth, one  of  the  members  of  the  firm  of 
Boots  &  Kilbretl).  wrote  a  letter  to  Boots  Jk 
Co.,  in  which  he  says  that  they  (Boots  &  Co.) 
have  been  getting  a  liberal  interest,  of  whicn 
he  makes  no  complaint.  If  this  letter  had 
been  written  by  the  firm  instead  of  by  one  of 
its  members,  it  would  not  constitute  a  con- 
tract for  the  payment  of  10  per  cent,  interest. 
It  was  a  mere  recognition  of  the  fact  that 
such  interest  luid  limn  charged  without  ol>- 
jection,  but  it  contamed  no  agreement  or 
promise  to  pay  such  interest;  and  even  U  it 
had,  being  made  after  the  interest  bad  ac- 
crued, and  not  in  respect  to  interest  to  accrue 
thereafter,  it  Is  very  questionable  if  it  could 
be  considered  as  binding.  Qearly,  this  was 
no  such  written  contract  as  would,  under  tbe 
Ohio  statute,  defeat  the  plea  of  usury  filed  in 
this  cause  by  Kilbreth.  For  the  reasons 
aforesaid  I  am  of  opinion  tliat  the  decree  ot 
the  circuit  court  should  be  affirmed. 

Gbben   and   Bbannon,  JJ.,  oonouned. 
Enolub,  J.,  absent. 


(ta  w.  v».  w!) 

HlMAN  9.  ^THOBN  9t  OL 

(Supreme  Court  of  Appealt  of  Weit  Viratnia. 
June  il,  IHtia.) 

VOLUKTAKT  COHVBTANOS— LUOTATIOR— PKOOV  Of 

Fraud. 

1.  When  a  father  .convey*  to  Us  son  a  porUon  of 
his  estate  for  a  oonsidetaUon  not  deemed  valuable 
in  law,  8&id  ooDveyanoe  cannot  be  set  aside  for 
that  cause  only,  in  a  suit  brought  for  that  purpose 
after  the  lapse  of  five  years  from  the  date  of  said 
conveyance. 

a.  where  a  bill  filed  by  a  oreditor  alleges  that  a 
deed  from  said  father  to  taia  son  was  in  fact  v«l- 
untary,  although  reciting  on  its  face  a  vatuabla 
consiaeration,  and  the  son  in  his  answer  denies  the 
allegation,  and  claims  that  he  paid  a  valuable  ocm- 
sideratlon  for  said  land,  the  burden  of  proof  is  on 
the  son  to  show  that  sud  consideration  was  pcdd, 
and  the  recital  of  the  deed  is  no  evidence  against 
the  creditor. 

3.  Although  fraud  in  fact,  after  the  lapse  of  five 
years  from  the  date  of  the  conveyance,  must  he 
alleged  and  shown  to  impeach  such  conveyance, 
even  as  tu  an  existing  creditor,  yet  fraud  may  be 
inferred  from  the  facta  and  circumstanoes  of  th« 
case. 

{SvUabut  by  the  Court.) 

Appeal  from  circuit  court,  Taylor  oonnty; 
WiLUAM  T.  lOE,  Judge. 
if.  H.  Dent,  for  appellant. 

Enolish,  J.    On  the  1st  day  of  October, 

1867,  Dr.  Thorn  executed  his  note  under  seal, 
payable  12  months  after  date,  to  Miles  A.  Hi- 
man,  or  order,  for  the  sum  of  91,500,  with 
interest  thereon  from  date,  for  value  re- 
ceived. Iwing  the  last  payment  for  tbe  poi^ 
chase  money  of  said  Himan's  house  and  lot 
in  Grafton,  and  one  vacant  lot  in  South  Graf- 


Digitized  by  V^OOQIC 


W.Va.) 


HIMAN  «.  THOBK. 


981 


ton;  and  on  the  22d  day  of  September,  1879, 
Mary  L.  V.  W.  Hlman,  executrix  of  the  last 
will  and  testament  of  said  Miles  A.  Himan,  de- 
cea8ed,obtained  a  decree  in  ttie  circuit  court  of 
Taylor  county  against  said  Dr.  A.Y.  D.  Tliorn 
for  the  amount  of  said  note,  and  the  interest 
thereon  accrued,  under  which  decree  certain 
property  belonging  to  said  Dr.Thom  was  sold, 
not  sufficient,  however,  to  satisfy  said  decree, 
but  leaving  a  balance  due  on  said  decree  of 
$1,165.54;  and  at  the  November  rules,  1880, 
said  executrix  filed  her  bill  in  said  court 
against  said  Dr.  Thorn  and  others,  for  the 
pnipose  of  enforcing  said  decree,  which  had 
been  docketed  against  other  lands  of  said 
Thorn,  which  she  alleged  were  liable  to  the 
lien  created  thereby,  in  which  slie  alleged 
that,  at  the  time  the  debt  was  contracted  up- 
on which  said  decree  was  predicated,  the  said 
Dr.  Thorn  was  the  owner  of  a  large  and  val- 
uable estate  in  said  county  of  Taylor,  which 
he  continued  to  hold  until  he  disposed  of  the 
same  by  dividing  it  out  among  all  his  chil- 
dren, conveying  it  all  away  until,  at  the  time 
of  filing  said  bill,  he  bad  notiiing  left  but  a 
very  small  portion  of  said  estate,  and  was 
hopelessly  insolvent.  Plaintiff  also  alleged 
that  on  the  13th  day  of  April,  1880,  she 
caused  said  decree  to  be  docketed  on  the  judg- 
ment lien  docket  of  said  county,  and  that  on 
the  11th  day  of  April,  1870,  three  years  after 
the  said  indebtedness  was  contracted,  said 
Thorn  executed  a  conveyance  to  his  son 
Abraham  Thorn  for  123|  acres  of  land  lying  in 
said  county,  for  the  nominal  consideration  of 
(600,  which  she  alleged  never  was  paid,  and 
never  was  intended  should  be  paid,  and,  if 
paid,  was  far  below  the  real  value  of  said 
land;  that  on  the  9thday  of  September,  1872, 
five  years  after  said  indebtedness  was  con- 
tracted, said  Thorn  executed  a  deed  of  con- 
veyance to  his  daughter  Louisiana  Hoiiser 
for  68)  acres  of  land,  worth  in  reality  $2,000, 
for  the  nominal  consideration  of  $500,  and 
the  natural  love  and  affection  of  said  Thorn 
for  his  daughter  aforesaid;  that  said  sum  of 
$500  was  never  paid,  nor  intended  to  be  paid, 
by  said  grantee  to  said  grantor;  that  said 
grantee  had  no  way  or  means  of  raising  any 
auch  sum  of  money;  that  her  hnsband  was 
poor,  and  without  property,  and  that  said 
conveyance  was  strictly  a  gift;  that  on  the 
Sd  day  of  February,  1873,  six  years  after  said 
indebtedness  was  contracted,  said  Thorn  exe- 
cuted a  voluntary  conveyance  to  his  son 
William  Thorn  for  95  acres  of  valuable  land 
lying  in  said  county,  for  the  nominal  consid- 
eration of  five  or  six  hundred  dollars,  being 
lees  than  half  the  value  of  said  land,  and  that 
aaid  consideration  never  was  paid,  and  never 
was  intended  to  be  paid;  that  on  the  31st day 
(tt  December,  1877,  10  j-ears  after  said  in- 
debtedness was  contracted,  and  some  time 
after  suit  had  been  instituted  to  enforce 
the  collection  of  the  same,  said  Thorn  exe- 
cuted a  deed  of  conveyance  to  his  son  George 
M.  D.  Thorn  for  75  acres  of  laud  lying  in 
said  county,  for  the  sura  of  $1,500  cash  in 
hand,  which  sum  the  plaintiff  alleged  never 


was  paid,  and  it  was  never  intended  it  shonld 
be  paid ;  and  that  all  of  said  conveyances  were 
made  by  said  Dr.Thom  to  his  said  children  up- 
on consideration  not  deemed  valuable  in  law, 
and  were  mere  gifts  from  a  father  to  his  chil- 
dren, and,  having  been  executed  subsequent- 
ly to  the  contraction  of  said  indebtedness, 
were,  as  to  the  same,  rendered  fraudulent  and 
void  by  law;  that  on  the  13th  day  of  Septem- 
ber, 1879,  but  a  few  days  prior  to  tlie  term 
of  court  at  which  plaintiff's  decree  was  ren- 
dered. Dr.  Thorn,  anticipating  said  decree, 
having  delayed  the  rendition  of  the  same  as 
long  as  it  was  possible  for  him  to  do  so,  for 
the  purpose  of  further  hindering  and  delay- 
ing the  plaintiff  in  the  collection  of  said  in- 
debtednt«s,  and  for  the  purpose  of  defrauding 
her,  executed  another  deed  of  conveyance  to 
James  N.  Turnley,  his  son-in-law,  voluntari- 
ly conveying  to  him  a  valuable  tract  of  land 
containing  25  or  30  acres,  including  a  giist 
and  saw  mill  worth  $2,000,  for  the  nominal 
considei'ation  of  $625,  which  she  alleges  never 
was  paid,  and  never  was  intended  to  be  paid, 
and  that  said  Thorn  ever  since  has,  and  still 
is  continuing  to  hold  and  enjoy  said  property; 
that  said  deed  was  made,  not  only  on  consid- 
eration not  deemed  valuable  in  law,  but  to 
delay,  hinder,  and  defraud  plaintiff,  and  to 
avoid  the  effects  of  plaintiff's  said  decree,  and 
is  therefore  void  as  to  her;  that  said  Dr. 
Thorn,  together  with  Joseph  W.  and  Isaac 
N.  Davis,  conveyed  a  small  lot  of  ground  to 
Hiram  O.  Larew,  reserving  a  lien  for  the  sum 
of  $100,  unpaid  purchase  money;  that  said 
Dr.  Thorn  owns  a  small  lot  of  little  value  in 
South  Grafton  in  said  county,  conveyed  to 
him  by  Miles  A.  Himan,  deceased,  and  Ele- 
nore  Thomas ;  that  Fred  Bernliold  has  two  sep- 
arate judgments  against  said  Dr.  Thorn,  ren- 
dered by  the  circuit  court  of  said  county  on 
the  6th  day  of  October,  1879,  and  recorded  in 
the  judgment  lien  docket  of  said  county  on 
the  25th  day  of  October,  1879;  that  about  $60 
remains  unpaid  on  said  judgments,  and  that 
they  are  liens  on  the  said  lot  sold  by  said 
Thorn  to  said  Lare  w,  and  sliould  be  paid  out  of 
the  proceeds  arising  from  the  sale  thereof; 
and  she  prayed  that  said  lots  and  tracts  of 
land  may  be  sold  in  their  proper  order,  and 
that,  after  the  discharge  of  said  Bemhold 
judgments,  her  decree  might  be  paid  and  sat- 
isfied. 

James  N.  Tnrnley  waa  made  a  defendant, 
and  answered  said  bill,  admitting  that  he  pur- 
chased said  tract  of  land  from  Dr.  A.  Y.  D. 
Thorn  on  the  13th  day  of  September,  1879, 
at  the  price  of  $625,  and  claiming  that  be 
paid  the  entire  purchase  money;  that  said 
Thorn  owed  him  a  large  portion  of  said  pur- 
chase money,  and  had  owed  him  for  years, 
and  that  said  Thorn  proposed  to  sell  him  said 
property  at  the  above-named  price,  which  he 
then  and  now  believes  to  have  been  a  fair 
price,  and  that  his  principal  object  in  buying 
said  land  was  to  collect  what  said  Thorn  owed 
him;  that  he  had  no  purpose  whatever  at 
perpetrating  or  assisting  said  Thorn  in  per- 
petrating any  fraud  upon  plaintiff,  or  any  <me 

Digitized  by  VoiOOQIC 


SOUTHEASTERN  EEPORTEB,  Vol.  9. 


(W.Va. 


else;  that  the  price  paid  was  its  full  value, 
oonsidering  the  fact  that  the  wife  of  said  Dr. 
Thorn  did  not  join  in  the  conveyance,  said 
Thorn  being  about  75  years  of  age,  and  his 
said  wife  arout  50.  He  denied  aU  fraud,  or 
intention  to  hinder  or  delay  plaintiff  in  the 
collection  of  her  debt  against  said  Thorn.  He 
admitted  that  said  Tliorn  was  bis  father-in- 
law,  and  had  continued  to  live  on  said  prop- 
erty since  he  (respondent)  bought  it.  George 
M.  I).  Thorn  was  also  made  defendant,  and 
answered  said  bill,  claiming  that  it  was  not 
true  that  the  conveyance  of  75  acres  of  land 
by  deed  dated  December  81,  1879,  was  upon 
consideration  not  deemed  valuable  in  law, 
and  was  a  mere  gift;  that  he  bought  said  land 
in  good  faith  from  said  Dr.  Thorn,  and  paid 
him  therefor  the  sum  of  $1,500,  which  was  a 
full  price  for  the  land;  and  that  his  deed  was 
recorded  long  before  plaintiff's  judgment  was 
rendered.  Hiram  G.  Larew  ^so  answered 
said  bill,  in  which  he  claimed  that  the  lot  of 
ground  near  Irontown,  in  said  county,  now 
owned  by  him.  and  mentioned  in  the  bill,  was 
sold  by  said  Dr.  Thorn  to  said  Joseph  W. 
Davis  and  Isaac  K.  Davis  on  the  23d  day  of 
Jane,  1873,  and  by  said  Davis  to  him  on  the 
Slst  day  of  January,  1880,  and  that  said 
Thorn  has  never  owned  it  since  said  23d  day 
of  June,  1873;  that  no  deed  from  said  Thorn 
was  ever  admitted  to  record  for  said  lot  in 
Taylor  county  until  the  9th  day  of  April, 
1880,  and  that  the  defendant  Bernhold's 
judgments  were  docketed  in  the  judgment 
lieu  docket  of  said  county  on  the  25th  day  of 
October,  1879,  and  are  liens  upon  said  lot, 
unless  they  have  been  paid  off,  but  claimed 
that  they  had  been  paid  off  in  full;  that  the 
plaintiff's  decree,  and  said  Bernhold's  judg- 
ments, were  both  rendered  at  the  same  term 
of  court,  and  are  of  equal  priority,  and  should 
be  paid  pro  rata  out  of  any  real  estate  owned 
by  said  Thorn,  and'  that,  therefore,  plaintiff 
has  not  a  first  lien  upon  said  lot  in  South 
Grafton ;  that  said  Dr.  Thorn  assigned  said 
$100,  which  he  owed  him  for  said  lot,  to  John 
W.  Mason  on  the  9th  day  of  April,  1880,  and 
that  on  said  day  said  Mason  notified  him  of 
said  assignment,  and  that  Mason  still  claims 
the  same,  and  denied  that  plaintiff  has  any 
lien  upon  said  lot  or  said  money.  Abraham 
Thorn  also  answered  plaintiff's  bill,  denying 
the  allegation  that  said  123|  acres  of  land 
was  conveyed  to  him  on  the  11th  day  of 
April,  1870,  for  a  mere  nominal  considera- 
tion, and  claiming  that  he  paid  0600  for  the 
same,  which  was  a  full  and  fair  consideration; 
that  he  bought  said  land,  and  took  possession 
of  it,  on  the  27th  day  of  February,  1861,  and 
has  been  in  continuous  possession  of  the  same 
ever  since;  that,  at  the  time  of  said  purchase, 
said  Thorn  made  and  delivered  to  him  a  title- 
bond  for  said  land ;  that  he  had  paid  him  $250 
before  the  sale,  and  executed  his  two  notee 
for  $175  each  for  the  residue,  due  in  four  and 
six  jears  respectively,  which  notes  have  been 
paid  long  ago;  that  said  Thorn  did  not  make 
him  a  deed  for  said  land  until  the  11th  day  of 
April,  1870,  which  was  recorded  on  the  5th 


day  of  September,  1870,  long  before  plaintifTs 
judgment  was  rendered;  and  that,  morethaa 
five  years  having  elapsed  from  the  time  said 
deed  was  made  to  him  and  recorded  to  the 
time  of  the  commencement  of  thla  suit  by 
plaintiff,  he  denies  the  right  of  plaintiff  to 
call  in  question  the  validity  of  the  same  on 
account  of  its  being  voluntary,  or  for  consid- 
eration not  deemed  valuable  in  law,  even  if 
such  were  the  fact.  William  Thorn  also  an- 
swered said  bill,  and  claimed  that  he  bought 
the  95  acres  mentioned  in  plaintiff's  bill  from 
said  Dr.  Tliorn  in  the  year  1870,  at  the  price 
of  $600,  all  of  which,  and  more  too,  he  paid, 
and  that  a  deed  was  made  to  him  on  the  3d 
of  February,  1873;  and  he  denies  the  right  of 
plaintiff  now  to  inquire  into  the  sufficiency 
of  said  consideration,  more  than  five  years 
having  elapsed  from  the  time  said  deed  was 
made  to  him  to  the  time  of  the  institution  of 
this  suit;  and  claims  that,  if  it  had  been  a 
mere  gift,  plaintiff  could  not  now  have  the 
deed  declared  void  for  that  cause.  Louisiana 
Houser  and  John  M.  Houser  also  answered 
said  bill,  and  claim  that  the  tract  of  land  con- 
veyed to  said  Louisiana  was  so  conveyed  in 
consideration  of  $500  named  in  the  deed;  that 
the  same  was  a  full  and  valuable  considera- 
tion, and  that  said  consideration  was  all  paid 
by  her  lung  before  said  deed  was  made;  that 
she  bought  the  land,  took  possession  of  it  in 
the  year  1861,  and  had  possession  of  it  con- 
tinuously ever  since;  that  the  deed  therefor 
was  made  to  her  on  the  9th  day  of  September, 
1872.  They  deny  that  said  land  was  a  gift 
to  said  Louisiana;  and  aver  that,  more  than 
five  years  having  elapsed  from  the  time  of 
making  said  deed  before  the  commencement 
of  plaintiff's  suit,  said  deed  could  not  now  be 
declared  void  for  that  cause,  if  said  land  had 
in  fact  been  a  gift,  and  that  no  other  cause  is 
averred  in  the  bill. 

Plaintiff  then  filed  an  amended  bill,  al- 
leging that  said  Thorn  transferred  and  as- 
signed his  purchase-money  lien  on  the  Larew 
property  to  defendant  John  W.  Mason,  and 
that  said  Mason  now  claims  to  be  the  owner 
of  said  lien.  She  also  alleged  that  said  La- 
rew, at  the  time  he  purchased  said  property 
and  took  a  deed  therefor  from  said  Thorn, 
had  notice  of  plaintiff's  decree  and  said  Bern- 
hold's  judgment,  and  that  said  Turnley  bad 
notice  of  plaintiff's  original  suit  at  the  time 
he  purchased  said  land.  On  the  2d  of  Au- 
gust, 1882,  a  decree  was  entered  directing 
Commissioner  Dent  to  ascertain  the  liens, 
and  their  priorities,  against  the  real  estate  of 
defendant  Dr.  A.  Y.  D.  Thorn,  and  the  real 
estate  liable  to  the  payment  of  the  same; 
and,  in  response  to  the  requirements  of  said 
decree,  said  commissioner  reported  the  ag- 
gregate amount  of  the  liens  against  the  real 
estateofsaid  Thorn  at  $1,524.21;  theamount 
in  favor  of  plaintiff,  including  interest,  at 
$1,436.86;  and  the  amount  in  favor  of  Bern- 
hold  at  $48.35;  and  that  said  Dr.  A.  Y.  D. 
Thorn  was  the  owner  of  the  following  real 
estate  upon  which  said  judgments  are  liens, 
to-wit,  a  vacant  lot  in  the  town  of  Grafton, 
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worth  in  fee  950>  and  of  no  rental  valne.  also 
one-fourth  of  an  acre  of  land,  situated  near 
Irontown,  in  Taylor  county.  W.  Va.,  repre- 
sented by  deed  (Exhibit  N)  filed  with  plain- 
tiff's bill;  and  he  submitted  to  the  court  the 
question  as  to  whether  the  tract  of  land  con- 
veyed to  James  Turnley  by  said  Dr.  Thorn, 
described  in  Kxhibit  M  with  the  bill,  was  so 
conveyed  without  consideration  deemed  val- 
uable in  law,  or  whether  the  same  was  made 
to  hinder,  delay,  and  defraud  bis  creditors, 
and  also  whether  the  conveyance  made  by  the 
said  Dr.  Thorn  to  his  son  George  M.  D. 
Thorn,  on  the  31st  day  of  December,  1877, 
was  a  gift,  and  not  for  a  valuiible  considera- 
tion; and,  if  these  questions  were  found  af- 
firmatively, then  said  Turnley  tract,  and  the 
tract  sold  to  his  son  George  M.  O.  Thorn, 
were  liable,  and  should  be  subjected  In  the 
Older  in  which  they  are  named  in  said  re- 
port; and  said  commissioner  returned  the  dep- 
oaitionB  and  papers  read  in  support  of  Iiis  re- 
port, and  upon  which  the  same  was  made. 

The  defendant  Hiram  Larew  excepted  to 
BO  much  of  said  report  as  charged  the  lot 
sold  to  him  with  the  judgment  of  plaintiff 
against  Dr.  A.  Y.  D.  Tliorn ;  and  on  the  7th 
day  of  August,  1885,  the  court,  by  its  de- 
cree, sustained  the  commissioner's  report,  so 
far  as  it  ascertained  that  the  Bernbold  judg- 
ment and  plaintiff's  decree  were  on  equal 
footing  in  point  of  priority,  overruled  the  ex- 
ception of  said  Larew,  confirmed  said  com- 
missioner's report,  and  directed  that,  unless 
said  judgments  be  paid  in  30  days,  the  va- 
cant lot  in  South  Grafton,  and  said  lot  sold 
by  said  Thorn  to  Hiram  G.  Larew  on  the  9th 
day  of ,  1885,  be  sold  by  a  commis- 
sioner, therein  mentioned,  in  the  order  and 
opon  the  terms  therein  set  forth;  and  the 
court  further  ascertained  from  the  pleadings 
and  proofs  in  the  cause  that  the  lands  in  said 
bill  mentioned  and  descrilied  as  conveyed  to 
William  Thorn,  Abraham  Thorn,  George  M. 
D.  Thorn,  Louisiana  Uouser,  and  James  M. 
Turnley  by  said  Dr.  A.  Y.  D.  Thorn  are  not 
liable  for  the  plaintiff's  judgment,  and  that 
none  of  them  should  be  sold  therefor,  and 
directed  a  dismissal  of  the  bill  as  to  them. 
From  this  decree  the  plaintiff  appeals  to  this 
court. 

Did  the  court  below  err  in  holding  that  the 
lands  in  said  bill  and  proceedings  mentioned 
and  described  as  conveyed  to  William  'thorn, 
Abraham  Thorn,  Louisiana  Houser,  George 
M..  D.  Thorn,  and  James  M.  Turnley  by  A. 
Y.  D.  Thorn  were  not  liable  for  plaintiff's 
decree,  and  that  none  of  them  should  be  sold 
therefor,  and  in  dismissing  plaintiff's  bill  as 
to  said  parties?  As  to  the  tracts  conveyed 
by  said  Dr.  Thorn  to  his  children  Abraham 
Thorn,  Louisiana  Houser,  and  William  Tliom, 
the  conveyances  are  assailed  by  plaintiff  on 
the  sole  ground  that  they  are  voluntary;  and 
said  defendants  plead  and  rely  upon  the  four- 
teenth section,  c.  104.  of  the  Code,  which 
limits  a  suit,  which  is  brought  to  set  aside  a 
conveyance  on  the  ground  alone  that  it  was 
voluntary,  to  five  years;  and  I  am  of  opinion 


that  aaid  plea  is  a  complete  defense  to  plain- 
tiff's suit,  so  ftvassaid  conveyances  to  Abra- 
ham Thorn,  Louisiana  Houser.  and  William 
Thorn  are  concerned.  As  to  the  conveyance 
made  to  the  defendant  George  M.  D.  Thorn, 
it  is  attacked  on  the  ground  that  the  same 
was  voluntary,  and  was  made,  not  only  after 
the  contraction  of  the  indebtedness,  but  after 
said  suit  was  brought  by  plaintiff  to  enforce 
the  collection  of  the  same;  and  said  George 
M.  D.  Thorn  merely  denies  that  said  convey- 
ance was  volnntary.and  claims  that  he  bought 
the  land  in  good  faith,  and  paid  him  therefor 
the  sum  of  91,500.  which  is  a  full  price  for  the 
land ;  that  all  of  said  money  was  paid  prior  to 
tbe  Institution  of  plaintiff's  suit;  and  that 
his  deed  was  recorded  before  plaintiff's  judg- 
ment was  rendered.  In  the  case  of  Cohn  v. 
Ward,  ante,  41,  recently  decided  by  this  court, 
we  find  the  court  uses  this  language:  "It  is 
the  settled  law  of  this  state  that  tbe  recital  in 
a  deed  of  tbe  ^yment  of  a  consideration  for 
tbe  conveyance  is  not  evidence  as  against  a 
stranger,  or  a  creditor  of  tlM  grantor,  assail- 
ing it  as  voluntary,  and  therefore  fraudulent 
as  to  him.  In  such  case  the  burden  of  prov- 
ing that  tbe  deed  was  made  for  a  valuable 
consideration  rests  upon  the  grantee  or  per- 
sons claiming  the  benefit  of  the  deed."  See 
Rogers  v.  Verlander,  30  W.  Va.  620.  5  S.  E. 
Rep.  847.  In  the  last-named  case  (third 
point  of  syllabus)  the  court  held  that.  "  where 
a  subsequent  creditor  of  a  grantor  assails  in 
a  chancery  suit  a  deed  made  by  tbe  grantor, 
as  voluntary  and  fraudulent,  the  recital  in 
the  deed  that  the  grantee  had  paid  the  gran- 
tor a  valuable  consideration  is  not  evidence 
against  the  creditor  of  such  payment,  and 
the  burden  of  proving  that  a  valuable  consid- 
eration was  paid  by  the  grantee  to  the  gran- 
tor is  upon  the  grantee,  but  tbe  burden  of 
proving  that  the  deed  was  fraudulent  in  fact 
is  upon  the  creditor."  It  wUl  be  perceived 
that  the  defendant  George  M.  D.  Thorn  lias 
taken  no  proof  whatever  to  sustain  the  alle- 
gation in  his  answer  that  he  paid  his  father 
il  ,5U0  for  said  75-acre  tract  of  land,  and  that 
the  same  was  a  full  price  therefor,  and  that 
the  same  was  paid  before  the  institution  of 
appellant's  suit,  but  that  he  seems  to  rely  en- 
tirely on  the  recitals  of  his  deed  to  show  what 
consideration  was  paid;  and  as  the  burden  of 
proof  was  on  him,  and  said  recitals  proved 
nothing  as  against  the  plaintiff's  allegation 
that  the  deed  was  voluntary,  aaid  conveyance 
must  be  considered  and  held  to  have  been 
made  by  tbe  grantor  without  any  considera- 
tion deemed  valuable  in  law,  and  tiierefore 
void  as  to  the  claim  asserted  by  the  appellant 
in  her  suit,  and  the  creditors  of  said  Doctor 
Thorn.  As  to  the  conveyance  made  by  said 
Dr.  Thorn  to  his  son-in-law,  William  A. 
Turnley,  its  validity  is  assailed  on  two 
grounds — First,  that  it  was  voluntary;  and, 
secondly,  that  said  deed  was  made  with  in- 
tent to  hinder,  delay,  and  defraud  the  plain- 
tiff, and  to  avoid  the  effects  of  her  decree; 
and  the  burden  of  showing  that  this  deed 
was  fraudulent  in  fact  rests  upon  Uie  plain- 
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tiff.  In  tbe  case  of  Llvesay  t.  Beard,  22  W. 
Va.  586,  this  coart  has  held  that  "fraad  may 
be  legally  interred  from  the  t&cto  and  circum- 
■tanoes  of  the  case,  when  tbe  fects  and  cir- 
cumstances are  of  such  a  character  as  to  rea- 
sonably lead  to  tbe  conclusion  that  the  con- 
veyance was  made  with  tbe  intent  to  hinder, 
delay,  and  defraud  creditors;"  and,  although 
no  depositions  were  ti^en  by  tbe  plaintiff  to 
support  tbe  allegation  of  fraud  on  the  part 
of  said  Tbom  in  making  said  deed  to  Turn- 
ley,  there  are  circumstances  apparent  in  the 
case  which,  taken  in  connection  with  tbe  dep- 
ositions of  said  Turnley  and  Thorn,  must 
lead  us  to  tbe  conclusion  that  said  convey- 
ance to  Turnley  was  made  with  intent  to  hin- 
der, delay,  and  defraud  tbe  appellant. 

It  will  be  seen  that  the  debt  due  the  plain- 
tiff was  a  large  one,  and  doubtless  by  far  the 
largest  debt  owed  by  said  Thorn.  It  origi- 
nated as  early  as  October,  1867.  at  which  time 
it  was  SI  ,500;  and  the  interesf  was  allowed 
to  accumulate  until  tbe  22d  of  Septeniber, 
1879,  when  a  decree  was  taken  for  said  claim, 
then  amounting  to  $2,216.91;  and  under  that 
decree  some  property  of  defendant  Thorn  was 
sold,  suCBcient  to  reduce  tbe  debt  to  $1 ,  165. 57, 
upon  which  balance  this  suit  is  predicated. 
Now,  is  it  possible  that  Turnley,  the  son-in- 
law  of  Thorn,  was  ignorant  of  the  existence 
of  this  debt,  to  enforce  tbe  collection  of  which 
suit  was  pending  at  tbe  time  said  conveyance 
was  made  to  bim,  and  bad  been  so  pending 
some  time  previous  thereto?  And  yet  said 
Turnley,  in  his  deposition,  makes  the  follow- 
ing answers  to  the  questions  propounded  to 
him:  "Question.  How  did  you  happen  to  be 
at  Dr.  Thorn's  at  that  time?  Amwer.  Dr. 
Thorn  sent  for  me.  Q.  What  did  be  say  he 
wanted  with  you?  A.  He  said  be  could  not 
pay  me  what  be  owed  me.  and  he  wanted 
me  to  buy  tbe  place,  so  that  I  could  make  my 
money.  Q.  Why  did  be  say  he  wanted  to 
sell  it?  A.  He  told  me  be  could  not  pay  me, 
and  wanled  to  sell  tbe  place  to  me.  Q.  Did 
he  say  anything  about  owing  anybody  else? 
A.  Yes,  be  spoke  of  these  executions  against 
the  place,  and  that  be  owed  some  bills  at 
Wheeling.  I  do  not  remember  whether  he 
mentioned  owing  any  one  else  or  not.  Q. 
Did  he  not  tell  you  at  that  time  that  be  owed 
tbe  debt  due  tbe  plaintiff  in  this  case?  A.  No, 
sir;  be  did  not.  Q.  Did  be  not  tell  you  that 
there  was  a  suit  pending  against  him  to  en- 
force the  collection  of  this  debt  out  of  some 
property  be  owned  in  Grafton?  A.  Dr. 
Tboru  told  me  be  had  a  suit  in  Grafton,  but 
he  did  not  tell  me  it  was  against  tbe  property 
I  bought,  or  against  any  other  property  that 
I  know  of." 

Now  it  is,  to  say  the  least  of  it,  some- 
what remarkable  that  Dr.  Thorn  should  send 
for  his  son-in-law,  and  tell  him  be  was 
about  broken  up,  and  propose  to  sell  bim  this 
mill  property  to  secure  said  Turnley  some 
small  amounts  he  had  paid  for  bim  at  differ- 
ent times,  and  mention  nothing  about  this 
large  claim  which  was  pressing  bim  most  se- 
verely, and  on  which  a  decree  was  obtained 


a  few  days  afterwards;  and  in  this  connec- 
tion it  will  be  noticed  that  the  plaintiff,  in 
her  amended  bHi,  alleges  that  said  Turnley 
bad  noti(%  of  her  original  suit  at  the  time  he 
purchased  said  land;  and  no  answer  has  ever 
been  filed  by  him  denying  said  allegation. 
Another  circumstance  which  may  be  regarded 
with  suspicion  is  the  fact  that  the  defendant 
Dr.  Thorn,  in  his  deposition,  when  asked, 
"Did  he  not  pay  yon  tiie  whole  of  tbe  pur> 
chase  money  on  that  day?"  (meaning  the  day 
the  deed  was  executed,)  answered,  "No,  sir; 
be  did  not.  Only  that  I  owed  him  might 
have  been  considered  paid. "  He  also  states 
that  be  took  no  writing  froo}  said  Turnley. 
showing  when  or  bow  he  was  to  pay  the  pur- 
chase money;  and,  when  asked  why  he  did 
not  keep  the  deed  until  the  purchase  money 
was  paid,  answered,  "The  deed  was  writtra 
here  and  acknowledged,  and  I  just  gave  it  to 
him  to  have  recorded."  It  further  appears 
from  bis  deposition  that  no  settlement  was 
at  that  time  made  between,  bim  and  said 
Turnley,  and  it  was  not  ascertained  what 
amount  was  to  be  paid  in  cash.  Said  Thorn 
was  permitted  to  remain  in  possession  of  tbe 
property  after  the  deed  was  made  and  deliv* 
ered,  free  of  rent,  and  so  yet  remains;  and 
no  acquittance  of  any  character  seems  to  have 
been  executed  or  delivered  by  said  Turnley 
to  Thorn  fur  the  alleged  Indebtedness  of 
Thorn  to  bim,  which  he  says  was  to  be  con- 
sidered as  part  of  tbe  purchase  money  paid ; 
and  Turnley  seems  to  have  held  possession 
of  the  notes  be  claims  to  have  paid  fw 
Thorn  at  the  time  his , deposition  was  taken 
in  tills  cause;  and,  wblle  the  testimony  in 
regard  to  tbe  adequacy  of  consideration  is 
somewhat  conflicting,  it  seems  to  me  that 
the  weight  of  the  disinterested  evidence  is 
that  the  amount  contracted  to  be  paid  by 
Turnley  was  grossly  inadequate. 

In  the  case  of  Livesay  v.  Beard,  supra, 
we  find  this  court  has  further  held  tliat, 
"  where  the  facts  and  circumstances  in  any 
case  are  such  as  tamake  a  prima  faeU  case 
of  such  fraudulent  intent,  they  are  to  be 
taken  as  conclusive  evidence  of  such  intent, 
unless  rebutted  by  other  facts  and  circum- 
stances in  the  case."  "Although  a  deed  may 
be  made  for  a  valuable  and  adequate  consid- 
eration, yet,  if  the  intent  of  the  grantor  in 
making  it  be  fraudulent,  tbe  deed  will  be 
void  if  the  grantee  had  notice  of  such  intent." 
"Where,  after  an  absolute  conveyance  of  real 
estate  by  a  debtor  in  failing  circumstances, 
he  remains  in  possession  of  the  land,  without 
contrs<^,  and  without  accounting  for  tbe  use 
of  the  land,  these  facts  are  evidence  of  fraud- 
ulent intent  in  such  conveyance."  "Concur- 
rent possession  of  both  the  grantor  and  gran- 
tee in  an  alMolute  deed  after  the  conveyance 
is  a  badge  of  fraud."  Now.  applying  these 
principles,  and  tbe  principles  laid  down  in  the 
case  of  Lockhard  v.  Beckley,  10  W.  Ya.  87, 
to  tbe  facts  and  circumstances  developed  io 
this  cause,  with  reference  to  said  conveyance 
made  by  Thorn  to  Turnley,  we  must  conclude 
that  said  conveyance  was  made  with  intent 
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to  hinder,  delay,  and  defraud  the  plaintiff, 
and  is  void  aa  to  the  claim  asserted  by  ber, 
as  executrix  in  this  canse,  and  also  as  to 
the  other  creditors  of  said  Thorn.  As  to  the 
lot  near  Irontown  In  said  county,  now  held 
by  Hiram  G.  Larew,  which  was  sold  by  Dr. 
Thorn  to  Joseph  "W.  Davis  and  Isaac  N.  Da- 
vis on  the  23d  of  June,  1878,  and  by  said 
Davis  to  said  Larew  on  the  81st  of  January. 
1880,  it  appearing  that  said  Bernhold's  judg- 
ments were  rendered  at  the  same  term  of 
court  that  the  plaintiff's  decree  was  rendered, 
any  amounts  remaining  unpaid  on  said  judg- 
ments would  be  entitled  to  tipro  rata  satis- 
faction out  of  property  liable  thereto  belong- 
ing to  defendant  Thorn ;  and,  in  subjecting 
said  property,  the  plaintiff  should  resort  to 
and  exhaust  the  other  property  belonging  to 
said  Thorn,  including  the  tracts  he  attempted 
to  convey  to  George  M.  D.  Thorn  and  James 
Turnley,  before  resorting  to  the  said  lot  now 
held  by  said  Hiram  G.  Larew. 

The  decree  complained  of  m  ust  be  reversed, 
and  the  cause  is  remanded  to  the  circuit  court 
of  Taylor  county  for  further  proceedings  to 
be  had  therein  in  accordance  with  the  rules  of 
equity  and  the  principles  herein  announced, 
with  costs  to  the  appellant. 

Sntdeb,  p.,  and  Greem  and  B&ansos, 
JJ.,  ooncnrred. 


(32  W.  Va.  UK) 

Statb  «.  TmOLEB. 

(Supreme  Court  of  AppedU  of  WeH  Firoinio. 
June  38, 1889.) 

FOBGBRT— l2n>ICTHBNT— CbBTIOBABI. 

1.  A  writ  of  certiorari  is  effectual  on  anggeation 
in  this  court  of  diminution  of  the  record  to  bring 
to  this  court  tbe  true  and  oorreot  reoord  as  it  Is  in 
the  court  below,  no  matter  in  what  respect  the 
transcript,  as  certified  in  the  first  instance,  may 
vary  from  or  misrepresent  such  record. 

2.  The  form  of  Indiotment  for  foreery  and  utter- 
ijox  forged  instraments,  found  in  Mayo'a  Quidc, 
(Ed.  1860.)  p.  537,  is  good  as  to  both  counts. 

8.  Keitber  in  an  indictment  for  uttering  or  at- 
tempting to  employ  as  true  a  forged  instrument, 
nor  one  for  forgery,  is  it  necessary  to  name  the 
person  intended  to  be  defrauded,  as  section  8,  o. 
158,  Code  1887,  dispenses  with  that  in  both  such 


4.  It  is  not  neoessary  in  snoh  indiotment  to  al- 
lege that  tbe  act  was  to  the  prejudice  of  another's 
right,  but  it  must  appear  from  the  description  of 
the  writing  in  the  Indictment  that  it  is  such  aa 
might  prejudice  his  right. 

(Sullabut  Ity  the  Court.) 

B.  F.  Ayrea,  for  plaintiff  In  error.  Attor- 
ney  denerai  Caidwell,  for  defendant  in  er- 
ror 

Brannon,  J.  "Writ  of  error  to  a  J  udgment 
of  the  circuit  court  of  Ritchie  county  sen- 
tencing Tingler  to  confinement  in  the  peni- 
tentiary for  two  years.  A  preliminary  ques- 
tion arises  upon  a  motion  by  defendant  to 
dismiss  a  writ  of  certiorari  awarded  in  this 
cause.  The  transcript  of  the  record  accom- 
panying the  petition  for  the  writ  of  error 
states  that  the  grand  jury  presented  "an  in- 
dictment against  Thomas  Tingler  for  a  mis- 
«2emeanor.    A  true  bill."    The  attorney  gen- 


eral suggested  a  diminution  of  tbe  record, 
and  this  court  awarded  a  writ  of  certiorari 
to  the  derk  of  the  citcait  court  of  Bitchie 
and  the  record  as  certified  by  him  under  the 
mandate  of  said  writ  shows  that  the  grand 
jury  presented  "an  indictment  against  Thom- 
as Tingler  for  a  felony.  A  true  bill. "  The 
defendant  moves  this  court  to  quash  this 
writ  of  certiorari.  His  counsel  cites  the 
provision  in  section  7,  c.  185,  Code  1887, 
that  "such  court  may  in  any  case  award  s 
writ  of  certiorari  to  the  clerk  of  the  court 
below,  and  have  brought  before  it,  when 
part  of  a  record  is  omitted,  the  whole,  or 
any  part,  of  such  record."  Certiorari,  ob  aa 
auxiliary  writ,  used  by  appellate  courts  to 
present  to  them  for  decision  of  errors  assigned 
the  record  in  the  court  l>elow  as  it  in  truth 
exists  there,  is  a  remedial  writ  belonging  to 
such  courts  under  the  common  law,  without 
this  statute,  and  its  office  should  not  be  ham- 
pered by  too  strict  construction.  If  counsel 
means  by  citing  the  statute  that  it  does  not 
lie  in  this  case  because  the  statute  gives  it, 
"wiien  part  of  the  reoord"  is  omitted,  and 
because  the  transcript  as  it  first  appeared 
showed  the  indictment  to  be  for  a  misdemean- 
or, and  was  full  on  this  point,  I  do  not  thinlc 
the  point  well  made.  The  attorney  general 
suggested  that  this  word  "misdemeanor"  in 
the  transcript  was  a  clerical  error,  and  that  in 
the  record-book  it  was  in  truth  "felony,"  not 
"misdemeanor."  Literally,  if  such  is  the 
fact,  here  is  a  part  of  the  record  omitted.  In 
the  language  of  the  statute, — the  word  "fel- 
ony,"— and  the  statute  would  apply.  Ger^ 
tainly.  where  the  clerk,  by  accident,  in  mak- 
ing the  copy  substitutes  one  word  for  anoth- 
er found  in  the  record,  tbe  spirit  and  object 
as  well  as  the  letter  of  this  act,  as  well  aa  the 
common-law  function  of  the  writ,  would 
seem  to  afford  a  remedy  whereby  the  record, 
as  in  truth  it  is,  can  be  brought  to  this  court 
a  better  record.  In  Shifflet  v.  Com.,  14  Grat. 
652,  where  there  appeared  an  omission  in  the 
transcript  of  the  finding  of  the  indictment, 
a  certiorari  was  held  proper  to  secure  a  bet- 
ter record.  So  in  William's  Case,  14  W.  Va. 
869.  If  a  record  is  defective  or  incorrect, 
the  errors  or  omissions  should  be  suggested 
in  this  court,  and  a  certiorari  moved  to  bring 
up  a  correct  record.  Hudgins  v.  Kemp,  18 
How.  530.  "Where  the  clerk's  certificate  to 
the  transcript  is,  in  point  of  fact,  not  true,  the 
remedy  is  by  certiorari  to  supply  deficien- 
cies," says  Waite,  C.  J.,  in  Bailroad  Co.  v. 
Dinsmore,  108  U.  8.  80,  2  Sup.  Ct  Rep.  9. 
In  short,  this  writ  is  properly  used  by  this 
court  to  get  before  it  the  record  of  the  court 
below,  as  it  in  fact  exists,  no  matter  what 
the  character  of  the  defect  in  the  transcript 
as  certified  in  the  first  instance  here.  I^ 
fendant's  counsel  relies  on  Seibright's  Case, 
2  W.  Ya.  591,  which  holds  that  the  purpose 
of  the  writ  is,  not  to  cause  a  recoixl'to  be 
made  or  corrected,  but  to  have  brought  be- 
fore the  appellate  court,  when  part  of  the 
record  is  omitted,  the  whole  or  any  part  of  it. 
That  case  does  not  apply  here.    There,  after 
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signing  the  bill  «f  exceptions,  the  Judge,  dur- 
ing the  term,  had  interpolated  certain  words, 
and  the  defendant  asked  a  certiorari  with  the 
intent  to  have  the  bill  certified  as  it  was  be- 
fore the  interpolation  of  those  words,  and, 
the  facta  being  agreed,  the  court  held  that 
the  court  had  the  right  to  insert  those  words, 
and  the  real  point  of  the  decision  was  that 
the  record  as  already  before  the  court  was 
correct  and  true,  and  refused  the  writ.  Judge 
Maxwell  cemarked  that  a  certiorari  could 
not  be  used  to  cause  a  record  to  be  made  or 
corrected.  This  is  so.  Its  office  is  only  to 
bring  the  record  as  already  made  by  the  court 
below.  Any  amendment  or  correction  of 
that  record  is  to  be  made  by  that  court  in  a 
proper  proceeding.  Vest's  Case,  21  W.  Va. 
796;  Bias  v.  Floyd,  7  Leigli,  647.  A  certio- 
rart  will  not  do  this.  But  In  this  case  the 
state,  by  the  certiorari,  is  not  seeking  to 
alter,  amend,  or  correct  the  record  from  its 
present  showing  as  it  now  is  in  the  circuit 
court,  but  simply  to  present  it  here  aa  it  is 
there. 

The  motion  to  quash  the  certiorari  is  over- 
ruled. The  indictment  is  as  follows:  "State 
of  West  Virginia,  liitchie  county,  to-wit: 
The  grand  jurors  of  the  state  of  West  Vir- 
ginia, in  and  for  the  body  of  the  county  of 
Bitcbie,  and  now  attending  said  court,  upon 
their  oaths  present  that  Thomas  Tingler,  on 
the day  of ,  1888,  in  said  coun- 
ty, feloniously  did  forge  a  certain  paper 
writing,  purporting  to  be  an  order  signed  by 

MacFadden,  and  to  solicit  Mr.  Collins 

to  let  the  bearer  have  three  dollars'  worth  of 
goods,  and  which  said  forged  order  is  of  the 
following  purport  and  effect,  to-wit:  'Feb. 
the  28,  1888.  Mr.  Collins:  Please  let  the 
bearer  have  three  dollars'  worth  of  goods, 
and  oblige  me.  I  will  pay  you  in  tobacco. 
MaoFadden.'  With  intent  to  defraud 
against  the  peace  and  dignity  of  the  state. 
Second  Count.  And  the  jurors  aforesaid,  on 
their  oaths  aforesaid,  do  further  present  that 
the  said  Thomas  Tingler  afterwards,  to-wit, 

on  the  day  of ,  1888.  in  said 

county  feloniously  did  utter  and  attempt  to 
employ  as  true  a  certain  paper  writing,  pur- 
porting to  be  an  order  payable  to  bearer, 
which  said  last-mentioned  order  is  of  the  fol- 
lowing purport  and  effect,  that  is  to  say: 
•  Feb.  the  23, 1888.  Mr.  Collins:  Please  let 
the  bearer  have  three  dollars'  worth  of  goods, 
and  oblige  me.  I  will  pay  you  in  tobacco. 
MacFadden.'  With  intent  to  defraud,  be, 
the  said  Thomas  Tingler,  at  the  time  he  so 
uttered  and  attempted  to  employ  as  true  the 
said  last-mentioned  forged  order  and  paper 
writing,  to-wit,  on  the  day  and  year  last 
aforesaid,  well  knowing  the  same  to  be 
forged,  against  the  peace  and  dignity  of  the 
state.  On  information  of  Creed  Collins  and 
William  MacFadden,  sworn  and  sent  to  the 
grand  jury  to  give  evidence  at  the  instance 
of  the  state.  H.  Peok,  Pros.  Atty.  In- 
dorsed: A  true  bill.  J.  M.  MaoEinnet, 
Foreman."  Defendant  moved  the  court  to 
quash  the  indictment,  and  each  count,  and 


his  motion  was  overruled.  He  then  pleaded 
not  guilty,  was  tried  by  a  jury,  and  a  general 
verdict  of  guilty  as  charged  in  the  indict- 
meat  was  rendered.  He  moved  the  court  to 
arrest  judgment  and  grant  him  a  new  trial, 
because  the  verdict  was  contrary  to  law  and 
evidence.  The  court  overruled  the  motion, 
pronounced  the  said  sentence,  and  he  ex- 
cepted. The  bill  of  exceptions  shows  that 
the  state  proved  by  Creed  Collins  that  the 
order  was  presented  to  him  at  his  store  in 
Ritchie  county  by  the  prisoner  about  the 
time  of  its  date,  who  said  that  his  name  was 
Thomas  Campbell,  and  that  the  order  pre- 
sented signed  "MacFadden"  was  given  to 
him  by  William  MacFadden  for  work;  that 
Collins  gave  prisoner  three  dollars  in  goods 
for  the  order,  and  charged  them  to  MacFad- 
den, who  afterwards  refused  to  pay  the  same 
because  he  had  not  given  it,  and  that  he 
(Collins)  bad  lost  the  amount  of  the  order, 
three  dollars.  The  state  introduced  the  or- 
der set  out  in  the  indictment,  and  proved  by 
William  MacFadden  that  the  name  of  the 
prisoner  was  Thomas  Tingler;  that  he  was 
not  indebted  to  Tingler  at  the  time  when  the 
order  l}ears  date;  that  he  did  not  write  or 
sign  the  name  "MacFadden"  thereto,  and 
did  not  authorize  any  one  to  do  so.  nor  did 
he  ever  recognize  it  as  good,  and  refused  to 
pay  it  to  Collins,  and  Collins  lost  three  dol- 
lars thereon.  MacFadden,  on  cross-exami- 
nation, stated  that  since  he  first  had  knowl- 
edge of  the  existence  of  the  order  he  had  said 
it  prisoner  had  paid  him  $100,  he  would  not 
have  prosecuted  him ;  that  he  meant  by  that 
that  be  would  have  avoided  going  before  the 
grand  jury.  He  said  lie  was  the  only  Will- 
iam MacFadden  in  Bitchie  county.  The 
state  proved  by  Hallam  that  prisoner  had 
been  in  his  custody  as  jailer  upon  this  charge; 
that  he  was  not  kept  locked  in  the  cell,  but 
was  permitted  to  be  at  large  in  the  room  con- 
taining the  cells  or  cages;  that  tlie  door  of 
the  room  was  not  locked,  but  propped  with 
an  iron  poker  from  the  outside;  that  prisoner 
pried  one  of  the  hinges  of  the  door  loose  and 
escaped,  was  gone  three  months.  A  reward 
was  offered,  and  he  was  captured  by  a  man 
named  Frey.  An  account  was  shown  wit- 
ness in  his  favor  against  the  state,  sworn  to 
by  him,  for  criminal  charges,  charging  for  re- 
ceiving and  discharging  this  prisoner  at  dale 
of  escape,  and  he  admitted  swearing  to  the 
account,  stating  that  he  was  mistaken,  and 
should  have  charged  only  for  receiving  the 
prisoner. 

Treating,  as  we  must,  the  record  of  the 
finding  of  the  indictment  as  correctly  shown 
by  the  record  sent  up  by  the  clerk  under  the 
certioiari,  there  is  nothing  to  sustain  the 
motion  to  quash  or  in  arrest  of  judgment,  so 
far  as  they  rest  on  that  point.  Is  the  indict- 
ment good  in  both  counts?  We  think  sa 
The  prisoner's  counsel  argues  that  the  sec- 
ond count  is  bad  l>ecause  it  does  not  specify 
the  person  to  be  defrauded.  The  counsel  ad- 
mits that  the  first  count,  though  it  does  not 
name  such  person,  and  though  bad  at  corn- 
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mon  law,  is  good  under  section  8,  c.  158, 
Code  1887,  providing  that  "where  an  intent 
to  injure,  defraud,  or  cheat  is  required  to 
constitute  an  offense,  it  shall  be  sufficient,  in 
an  indictment  or  accusation  therefor,  to  al- 
lege generally  an  intent  to  injure,  defraud, 
and  cheat,  without  naming  the  person  in- 
tended to  be  injured,  defrauded, or  cheated;" 
but  contends  that  the  second  count,  that  for 
nttering,  is  not  helped  by  this  statute.  We 
do  not  concur  in  this  view.  We  think  that 
such  intent  exists  in  the  uttering  and  em- 
ploying as  true  a  forged  instrument,  know- 
ing it  to  be  forged,  as  much  as  in  the  act  of 
forging  it.  In  Henderson's  Case,  29  W.  Va. 
147,  1  S.  E.  Rep.  225,  the  count  for  uttering 
did  not  charge  whom  it  was  intended  to  de- 
fraud, though  it  did  charge  to  tlie  prejudice 
of  Leonard,  and  it  was  held  good.  So  in 
Koontz's  Case,  81  W.  Va.  — ,  5  S.  E.  Rep. 
828,  it  was  held  good,  though  it  did  not 
name  the  person  to  be  defrauded.  This  in- 
dictment is  in  the  form  found  in  Mayo's 
Guide,  which  has  for  many  years  been  used 
in  both  Virginias.  In  assigning  errors,  the 
prisoner's  counsel  points  out  as  a  defect  in 
the  indictment  that  it  does  not  allege  that 
the  act  was  to  the  prejudice  of  any  one's 
right.  Powell's  Case,  11  Grat.  822,  is  a  full 
answer  to  this  point.  There  it  was  held  that 
the  words  "to  the  prejudice  of  another's 
right,"  found  in  the  statute  against  forgery, 
need  not  be  used  in  the  indictment,  because 
they  are  descriptive,  not  of  the  offense,  but 
of  the  instrument.  Having speciBed  various 
instruments  as  subjects  of  forgery,  it  being 
impossible  to  specify  all,  section  7  says:  "U 
a  person  forge  any  writing  other  than  such 
as  is  mentioned  in  the  first  and  third  sections 
of  this  chapter,  to  the  prejudice  of  another's 
right,"  plainly  intending  by  these  words  to 
describe  or  characterize  the  writing,  not  the 
act.  If  the  instrument  itself  be  of  such  char- 
acter as  may  prejudice  another's  right,  it  is 
enough.  .There  is  no  error,  therefore,  in 
overruliug  the  motions  to  quash  and  in  ar- 
rest of  judgment.  Was  there  error  in  refus- 
ing a  new  trial?  Prisoner's  counsel  urges 
that  the  evidence  does  not  show  that  the 
forgery  was  committed  in  Ritchie  county. 
The  prisoner  in  Ritchie  county  has  the  order 
in  possession,  and  passes  it  about  the  date 
of  the  order.  If  he  forged  it,  why  may  it 
not  be  said  ttiat  he  forged  it  there'?  In 
Poindexter's  Case,  23  W.  Va.  805,  this  court 
held  that  on  a  trial  for  forgery  if  it  be  proved 
that  the  writing  was  found  in  the  hands  of 
prisoner  in  the  county  where  he  uttered  or 
attempted  to  employ  it  as  true,  and  there  is 
no  evidence  that  the  forgery  was  done  in  an- 
other county,  the  jury  may  infer  from  these 
facts  that  the  forgery  was  committed  in  that 
county.  In  Spence's  Case,  2  Leigh,  751,  the 
court  held  that  evidence  that  the  prisoner 
had  the  notes  in  his  possession  in  a  county 
was  proper  evidence  to  go  before  the  jury  of 
the  fact  that  be  committed  the  forgery  there. 
See  3  Greenl.  Ev.  §  112.  The  jury  having 
found  against  the  prisoner  as  to  this  point,  it 


being  the  judge  of  the  weight  of  the  evi- 
dence, this  court  could  not  find  otherwise  un- 
less we  considered  the  evidence  manifestly 
insufficient.  But  the  verdict,  it  may  be  add- 
ed as  pertinent  to  this  point,  is  general.  It 
Qnds  the  prisoner  guilty  of  uttering  and  em- 
ploying the  order  as  true  as  much  as  it  finds 
bim  guilty  of  forgery,  and  this  certainly  oc- 
curred in  Ritchie;  and  this  consideration 
would  render  the  question  of  the  place  of  the 
forgery  immaterial,  even  if  there  were  any- 
thing of  substance  in  it.  We  are  of  opinion 
that  the  evidence  justifies  the  verdict.  Judg- 
ment Is  to  be  affirmed. 

Sntdkb,  P.,  and  Obeen  and  Eholuh,  JJ., 
concurred. 


(32  W.  Va.  126) 

HooFEB  et  at.  v.  Hoofer  et  al. 

XSupreme  Court  of  Appeals  of  We»t  VirgMa. 
June  §f,  18S9.) 

BXXCDTOBS  —  JUDOJfBNT—  SUSETIBB  — W1TNB88 — 

PaoifiSB  TO  Pat  Debt  of  Anotheb. 

1.  Two  partners  are  engaged  in  business  In  an- 
other state, — one  living  in  this  state,  one  in  the 
other, — and  the  one  living  in  this  state  dies,  and 
the  other  becomes  one  of  his  executors,  under  a 
qualification,  in  this  state.  At  his  death  the  busi- 
ness is  closed  np,  and  partnership  debts  are  to  be 
collected  and  paid,  and  the  efleots  sold.  If,  when 
this  is  acoompUshad,  the  survivor  ia  insolvent,  the 
sureties  in  the  executorial  bond  are  not  liable  for 
the  interest  of  the  deceased  in  the  partnership; 
but,  if  said  survivor  is  then  solvent,  they  are  liable. 

2.  If,  at  the  time  when  it  may  be  said  under  the 
law  that  the  business  was  in  suoh  condition  that  it 
was  the  duty  of  the  survivor  to  turn  into  his  hands 
as  executor  the  share  of  the  deceased  In  the  assets, 
the  survivor  was  insolvent,  his  sureties  in  such  bond 
are  not  liable;  if  he  is  then  solvent,  they  are  liable. 

3.  If,  when  the  survivor  makes  a  statement  of 
receipts  and  disbursements  as  surviving  partner 
in  winding  np  the  business,  showing  a  balance  In 
his  hands  to  be  divided,  he  is  insolvent,  so  that 
such  balance  is  not  substantial  assets,  his  sureties 
in  such  bond  are  not  liable  for  such  balance;  If 
then  solvent,  they  are. 

4.  Liability  of  sureties  in  the  bond  of  an  execu- 
tor or  administrator  is  limited  by  the  terms  of  the 
covenant  of  the  bond,  and  cannot  be  extended  by 
implication. 

5.  A  judgment  against  an  executor  ia  conclusive, 
both  as  to  the  Talidlty  and  amount  of  the  demand, 
on  both  executors  and  legatees. 

6.  Where  A.,  for  a  valuable  consideration  paid 
by  him,  purchases  property  of  B.,  which  is,  by  the 
terms  of  the  sale,  to  be  conveyed  to  C,  and  is  aft- 
erwards so  conveyed,  and  C.  promises  in  consider- 
ation thereof  to  pay  a  debt  due  from  A.  to  D.,  the 
promise  of  C.  to  pay  suoh  debt,  though  not  in  wrrit- 
mg,  is  binding  on  him,  if  assented  to  by  D. 

7.  After  C.'s  death  B.  is  a  competent  witness  to 
prove  C.'s  promise. 

8.  An  executor  is  not  to  be  charged  with  a  debt 
when  it  becomes  due,  but  only  when  he  actually 
receives  it,  unless  it  is  shown  to  have  been  lust  by 
his  negligence  or  improper  conduct. 

9.  A  debt  due  to  an  executor  individually  from  a 
legatee  may  be  insisted  on  as  part  payment  of  the 
legatee's  legacy. 

(SyUatms  by  the  Court) 

Appeal  from  circuit  court,  Marion  county. 

Suit  in  chancery  by  Harry  B.  Hooper,  Sa- 
rah Hooper,  and  Rose  P.  Sullivan,  instituted 
in  the  circuit  court  of  Taylor  county,  and  re- 
moved to  Marion  county,  against  Charles  E. 
Hooper  and  W.  S.  Hooper,  executors  of  the 
will  of  John  W.  Hooper,  deceased,  to  snr- 
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charge  and  falsify  their  account,  and  settle 
the  same,  and,  the  executors  being  insolvent, 
obtain  a  decree  against  the  sareties  on  the 
bond  for  devastaverunt.  For  further  state- 
ment of  the  case  see  former  opinion,  1  S.  £. 
Rep.  280.  From  a  final  decree  of  the  circuit 
court  of  Marion  coanty,  rendered  July  10, 
1888,  directing  defendants  to  pay  to  said  Sarali 
Hooper  91,552.31  and  interest  from  that  day; 
to  said  Harry  B.  Hooper  $2,111.81  and  inter- 
est from  that  day;  and  to  said  Bose  P.  Sulli- 
van $991.49  and  interest  as  aforesaid, — plain- 
tiffs appeal. 

Woods  d  MarUn,  for  appellants.  A.  F. 
Haymond,  for  appellees. 

Brannon,  J.  This  cause  has  been  in  this 
court  once  before.  See  29  W.Va.  276, 1 S.  E. 
Rep.  280.  Since  it  was  remanded  to  the  circuit 
court  of  Marion  oounly  additional  evidence 
has  been  taken,  and  a  further  report  has  been 
made  by  Commissioner  Hayden,  to  which  ex- 
ceptions were  filed  by  plaintiffs  and  defend- 
ant Sarah  Hoo(>er,  and  by  defendants  Brink- 
man,  Doonan,  and  Grimes,  administrators  of 
Charles  £.  Hooper,  and  by  defendant  Whites- 
carver.  On  these  exceptions  the  case  here 
turns.  This  is  an  appeal  from  a  decree  of 
the  circuit  court  of  Marion,  taken  by  the 
plaintiffs  and  Sarah  Hooper,  and  some  errors 
have  been  assigned  by  defendants  Brinkman 
and  Doonan. 

A  very  important  matter  in  the  cause, 
raised  by  appellants'  exceptions  1  to  5,  in- 
clusive, is  as  to  certain  furniture  and  other 
personal  property  employed  in  the  operation 
of  an  hotel  at  Cumberland,  in  the  state  of 
Maryland,  known  as  the  "Revere  House." 
Shall  its  value  be  decreed  against  the  sureties 
in  the  executorial  bond  given  by  W.  S.  Hooper 
and  Charles  E.  Hooper,  as  executors  of  Juhn 
W.  Hooper,  deceased,  upon  their  qualification 
before  the  recorder  of  Taylor  county.  West 
Virginia?  The  biil  treats  this  property  as 
the  property  of  the  decedent,  John  W,  Hoop- 
er, never  suggesting  that  it  was  the  property 
of  a  partnership  composed  of  John  W.  Hooper 
and  his  son,  Ctiaries  E.  Hooper,  one  of  his 
executors;  but  Charles  E.  Hooper,  in  his  an- 
swer, denied  that  it  was  the  property  of  John 
W.  Hooper,  and  alleged  that  such  a  firm  ex- 
isted, and  that  this  property  was  owned  by 
it.  When  Judge  Johnson  delivered  the  opin- 
ion on  the  former  appeal  he  held  that  the  evi- 
dence did  not  establish  such  a  partnership, 
and  hence  he  did  not  place  the  opinion  on 
that  basis,  but  treated  this  property  as  the 
sole  property  of  John  W.  Hooper.  The  ques- 
tion then  arose  whether  this  hotel  property, 
which  at  John  Hooper's  death  was  in  Cum- 
berland, in  the  hands  of  Charles  E.  Hooper, 
who  was  managing  said  hotel,  and  part  of 
which  was  there  sold  by  Charles  E.  Hooper, 
and  a  part  brought  into  this  state  and  sold 
by  him,  could  be  charged  to  the  executors  and 
theirsuretiea.  Judge  Johmsok,  afterdiscuss- 
ing  the  case  of  Tunstail  v.  Pollard,  11  Leigh, 
1,  and  other  cases,  says:  "In  none  of  the  cases 
which  we  have  seen  was  the  direct  question 


decided  which  is  here  presented,  whether  the 
sureties  are  liable  for  goods  brought  by  the 
executor  from  another  state  into  this,  and 
wasted.  •  •  •  If  the  executor,  as  sucli, 
is  liable,  there  can  be  no  doubt  his  sureties 
are. "  Nor  did  he  decide  the  question,  though 
his  evident  leaning  is  in  favor  of  the  position 
that  they  would  be  liable.  As  I  do  not  think 
tiiecase,  as  it  nowis,  involves  that  question, 
I  simply  refer  to  authorities  bearing  on  it. 
Tunstaa  v.  Pollard,  11  Leigh,  1;  FoweU  v. 
Stratton.  11  Grat.  792;  1  Rob.  Pr.  (New. )  162. 
166, 189, 191,  192;  Schouler,  Ex'rs,  g§  174- 
176;  Andrews  v.Avoty,  14  Orat.  229:  Mack- 
ey  V.  Coxe,  18  How.  104;  Wilkins  v.  Ellott,  9 
Wall.  740;  and  cases  cited  29  W.  Va.  291,  1 
S.  E.  Rep.  280;  Burnley  v.  Duke,  2  Rob. 
(Va.)  180.  As  above  stated.  Judge  John- 
son did  not  decide  the  question  just  indi- 
cated; but  his  decision  that  the  bond  held 
its  obligors  liable  for  this  hotel  property  rest- 
ed on  the  fact  that  the  will  directeil  the  sale 
of  testator's  personal  property,  "wherever 
situated,"  and,  the  bond  having  covenanted 
for  a  faithful  discbarge  by  the  executors  of 
their  duties  under  the  will,  the  court  held 
the  sureties  responsible  for  the  proceeds  of 
such  sale.  But  since  that  decision  evidence 
taken  in  the  case  has  established  that  a  part- 
nership existed  between  John  W.  Hooper  and 
Charles  E.  Hooper  in  the  name  of  J.  W.  &  C. 
E.  Hooper  in  the  carrying  on  of  the  Revere 
House  hotel,  and  the  property  in  question 
was  property  of  the  firm,  not  of  John  W. 
Hooper  solely;  and  so  this  clause  of  the  will 
directing  the  sale  of  testator's  property  could 
not' apply  to  it,  and  therefore  the  reason  so 
pointedly  stated  by  Judge  Johnson  on  page 
297,  29  W.  Va.,  1  S.  E.  Rep.  296,  as  the 
ground  of  the  decision,  does  not  now  apply. 
The  able  counsel  for  appellants  in  his  brief 
virtually  concedes  that  this  partnership  has 
been  proven,  and  argues  on  that  basis. 

Therefore  the  question  now  is:  Are  tlie 
sureties  in  the  executorial  bond  liable  for  the 
testator's  ititerest  in  this  property?  At  tes- 
tator's deatli  tills  property  was  in  the  hands 
of  Cliarlea  E.  Hooper,  the  legal  title  resting 
in  him  as  surviving  partner,  with  power  to 
sell.  Hooper  v.  Hooper,  29  W.  Va.  285, 1 
S.  E.  Rep.  280.  It  was  the  duty  of  Charles  E. 
Hooper  as  surviving  partner  to  close  the  bus- 
iness, collect  the  assets,  dispose  of  the  effects, 
and,  after  settling  debts  against  the  firm ,  to 
adjust  the  accounts  between  himself  and  his 
copartner,  and  turn  over  to  his  estate  his  in- 
terest in  the  net  social  assets,  after  discharg- 
ing the  social  debts.  But  this  duty,  we  may 
say,  arose  before  the  executorial  bond  was 
given;  at  least  he  had  formed  a  relation, — 
that  of  copartner, — from  which  that  duty 
miglit  at  any  moment  fall  upon  him.  It  did 
fall  upon  liim.  Then  this  property  was  in  his 
sole  and  exclusive  possession  as  surviving 
partner,  and  in  another  state.  He  still  car- 
ries on  the  hotel  for  eight  months  after  bis 
father's  death,  and  incurs  expenses  in  so  do- 
ing, loses  in  so  doing,  sells  the  property  there 
in  larger  part,  brings  some  to  this  state,  sells 
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It,  and  wastes  it.  It  is  true,  be  had  no  right 
after  his  father's  death  to  continue  this  busi- 
ness. Story,  Fartn.8  843;  Hooper  v.  Hooper, 
supra.  But  be  did  continue  it  Are  the 
sureties  liable  for  the  misconduct  and  waste 
of  the  partnership  property  by  the  surviving 

gartner  l)ecause  be  was  executor?  The  lla- 
iUty  of  a  surety  in  the  bond  of  an  adminis- 
trator or  executor  is  limited  by  the  terms  of 
its  covenants,  and  cannot  be  extended  by 
Implication.  7  Amer.  &  £ng.  Cyclop.  Law, 
217.  Courts  go  no  further  against  sureties 
than  the  scope  of  their  obligation  compels. 
Brandt,  Sur.  §  102.  The  condition  of  the 
bond  in  this  case  is  for  the  faithful  discharge 
of  their  duties  as  executors.  Clearly  the  duty 
of  closing  the  partnership  and  paying  over  to 
himself,  as  executor,  the  share  of  John  W. 
Hooper  in  the  firm  assets,  rested  on  Charles 
E<  Hooper  as  surviving  partner,  in  the  first 
instance;  (1)  because  Iiis  position  as  partner, 
with  all  duties  which  might  ensue  there- 
from, began  before  he  became  executor;  (2) 
because  the  legal  title  of  the  partnersliip 
property,  the  exclusive  possession,  the  sole 
and  absolute  power  of  selling  it,  and  the  func- 
tion of  paying  debts,  were  all  vested  in  him. 
John  W.  Hooper's  estate  was  not,  at  the  in- 
stant of  his  death,  vested  with  any  right  to  a 
specific  sum  in  it,  but  only  an  interest  to  be 
developed  by  a  collection  and  disposition  of 
the  firm  assets  and  satisfaction  of  the  firm 
debts.  Before  his  estate  could  be  said  to  have 
any  defined  interest  it  must  undergo  closing 
and  settlement,  consisting.  It  may  be,  of  the 
performance  of  many  acts,  and  the  consump- 
tion of  considerable  time.  This  did  not  take 
place  for  a  considerable  time  after  his  death, 
if  it  even  has  yet,  and  when  it  did  take  place 
C.  E.  Hooper  may  have  been  insolvent,  for 
there  is  considerable  evidence  to  show  his  in- 
solvency. The  sureties  did  not  expressly 
stipulate  in  the  bond  for  the  proper  perform- 
ance of  C.  E.  Hooper's  duty  as  surviving 
partner;  but  it  is  claimed  that,  as  C.  £. 
Hooper  had  tiiese  partnership  assets  in  his 
hands,  and  should  have  saved  and  accounted 
for  them,  and  not  wasted  them,  as  it  was  a 
debt  due  from  him  to  the  estate,  he  should 
have  collected  it  as  well  from  himself  as  if  it 
hadbepnintbe  handsof  another  person.  But 
the  answer  is  that  until  tlie  closing  of  the 
partnership  there  was  no  ascertained  debt  In 
favor  of  tiie  estate,  and  he  may  have  failed  in 
bis  duty  as  partner  before  the  time  came  for 
him  to  act  as  executor  in  reference  to  that 
fund,  and  when  that  time  arrived  he  wu 
perhaps  insolvent. 

It  is  also  to  be  added  that  this  property  was 
in  another  state,  the  business  in  another 
state,  and  he  sold  and  realized  the  bulk  of  the 
assets  there,  and  never  brought  a  large  part 
of  the  property  into  tliis  state;  he  brought 
Here,  if  insolvent,  only  a  naked  liability  of 
an  insolvent  man.  -  If  he  had  given  a  bond 
as  paiiner,  and  was  insolvent,  could  the 
sureties  in  that  bond  shl't  the  liability  from 
their  shoulders  to  rest  upon  the  sureties  in 
tbe  executorial  bond?    I  think  not.    In  Gil- 


mer's Adm'r  ▼.  Baker's  Adm'i.  24  W.  Ya. 
72,  it  was  held  that  "an  insolvent  fiduciary 
cannot  transfer  bis  mare  indebtedness  in  one 
capacity  to  himself  in  another  capacity,  so  as 
to  exonerate  his  sureties  in  the  one  capacity, 
and  throw  the  burden  upon  his  sureties  in 
the  other.  To  make  the  transfer  valid  in 
such  case  it  must  consist  of  something  more 
than  a  naked  liability;  it  must  be  substan- 
tial assets.  But  if  substantial  assets  be  in 
the  hands  of  the  fiduciary,  or  he  Is  solvent 
and  able  to  pay  over  his  indebtedness  in  the 
one  capacity  to  himself  in  the  other  capacity* 
all  that  is  required  to  make  the  transfer  in 
such  case  is  for  him  to  mai<e  his  election  to 
hold  it  in  the  latter  capacity,  and  manifest 
that  election  by  some  act,  admission,  or  dec- 
laration, and  such  election  will  bind  bis  sure- 
ties on  bis  bond  given  in  tbe  latter  capacity." 
These  principles  apply  to  this  case.  The 
sureties  did  not  guaranty  for  the  conduct  of 
the  surviving  partner.  If  he  acted  badly  as 
such,  and  at  the  time  when  he  should  have 
turned  over  the  assets  as  surviving  partner 
to  himself  as  executor,  at  the  close  of  the 
partnership,  he  was  insolvent,  why  should 
the  sureties  pay  his  default  as  surviving  part- 
ner? In  Pearson  v.  Keedy,  6  B.  Mon.  128, 
the  Kentucky  court  of  appeals  held  that  part- 
nership funds  coming  to  the  hands  of  a  sur- 
viving partner,  who  has  been  appointed  ad- 
ministrator of  a  deceased  partner,  come  to 
him  as  survivor,  not  as  administrator,  and 
that  the  sureties  are  not  liable  therefor.  We 
do  not  go  so  far.  But  we  hold  that  if  the 
survivor  wastes  the  social  assets,  and  when 
the  partnership  affairs  are,  or  under  the  law 
should  be  regarded  as,  closed  tbe  survivor  is 
insolvent,  his  sureties  as  personal  representa- 
tives are  not  liable;  but  if  he  is  solvent  at  that 
time  tliey  are  liable.  The  case  of  Caskie's  Ex'rs 
V.  Harrison,  76  Ya.  85,  is  cited  as  sustaining 
the  contrary.  That  case  may  be  distinguished 
from  this  on  its  particular  facts.  Judge 
Staples,  in  his  opinion,  says:  "It  appears 
that,  at  the  death  of  John  Caskie,  James  C^ 
kie  was  indebted  to  the  firm  810,000  in  round 
numbers.  Between  the  death  of  John  Caskie 
and  the  month  of  September,  James  Caskie 
collected  funds  belonging  to  the  firm  to  the 
amount  of  $62,000,  nearly  all  of  which  were 
in  the  year  1868  embarked  and  lost  by  him  in 
private  cotton  speculation.  •  •  •  It  is  obvi- 
ous that  whatever  may  have  been  the  trouble 
or  delay  in  disposing  of  the  tobacco  in  foreign 
ports,  there  could  have  been  no  sort  of  ditn- 
culty  or  obstacle  in  the  way  of  a  proper  dis- 
position of  the  funds  actually  received  b; 
James  Caskie.  and  converted  by  him  to  his  own 
private  use.  He  was  in  possession  of  all  the 
books,  accounts,  aiid  papers  of  the  concern, 
and  must  be  presumed  to  toe  familiar  with 
its  condition,  assets,  and  liabilities.  *  *  * 
He  knew  certainly  that  the  partnership  owed 
no  debts,  and  all  be  had  to  do  was  to  divide 
the  money,  as  it  was  from  time  to  time  re- 
ceived, between  himself  and  the  estate  of  his 
deceased  partner."  Here  note  that  the  firm 
owed  no  debts.    The  reporter  puts  that  fact 
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in  italics.  Note  that  Judge  Staples  thought 
that,  this  being  so,  the  survivor  should  have 
turned  over  the  half  of  the  SIO.OOO  and  the 
$62,000  at  once,  because  they  were  not  need- 
ed to  adjust  partnership  debts.  Note  that  he 
seems  to  recognize  a  distinction  between  this 
money  actually  realized,  and  the  tobacco  in 
foreign  ports.  Note  that  these  sums,  actu- 
ally in  the  hands  of  the  executor,  and  n6t 
needed  for  partnership  debts,  were  invested 
by  the  survivor  in  his  own  private  cotton 
speculations.  But  in  this  case,  at  the  death 
of  John  W.  Hooper  the  assets  were  to  be  sold 
and  collected,  debts  were  to  be  paid,  both 
consisting  of  many  items,  as  claimed  by  ex- 
hibits filed  by  Charles  E.  Hooper,  and  which 
be  testi&es  to.  The  surviving  partner  never 
did  any  act  electing  to  hold  this  property  as 
executor  except  in  regard  to  the  sum  of 
$228.85,  the  balance  shown  by  his  said  ex- 
hibit, which  was  charged  against  the  sureties 
by  the  decree.  But  we  are  without  data  to 
decide  finally  this  feature  of  the  case.  There 
has  been  no  settlement  of  the  partnership 
accounts  in  this  case.  There  are  several 
questions  which  the  record  does  not  satisfac- 
torily answer.  Was  there  any,  and,  if  any, 
what,  surplus  remaining  after  payment  of 
partnership  debts?  What  was  the  amount 
of  John  W.  Hooper's  interest  in  it,  all  or  a 
partof  it?  When  was  the  partnership  closed? 
When  were  its  last  debts  paid?  When  the 
partnership  was  closed,  was  Charles  E.  Hooper 
insolvent?  If  he  was  then  insolvent,  the 
sureties  would  not  be  bound  for  the  interest 
of  John  W.  Hooper  in  such  surplus;  other- 
wise they  would.  There  must  be  a  formal 
settlement  of  the  partnership  accounts  to 
ascertain  what  was  the  surplus,  if  any,  and 
John  W.  Hooper's  interest  In  it;  to  ascertain 
the  date  of  the  close  of  the  partnership, — 
that  is,  when  the  last  substantial  debt  was 
collected,  or  the  last  valid  debts  paid,  (Boggs 
V.  Johnson,  26  W.Va.  825;  Sandy  v.  Randall. 
20  W.  Va.  244;)  and  whether,  when  such 
dose  of  the  partnership  occurred,  Charles  E. 
Hooper  was  insolvent.  The  circuit  court 
erred  in  acting  on  this  partnership  matter 
against  the  appellants  in  decreeing  only 
$223.85,  without  having  a  settlement  of  the 
partnership  accounts,  and  against  appellees 
in  decreeing  even  that  sum,  in  the  absence 
of  such  definite  settlement. 

Appellants'  Exception  6.  Shea  debt.  In 
their  ex  partesettlement  this  note  was  charged 
to  executors,  principal  and  interest,  by  sep- 
arate items.  This  makes  it  prima  faoU  a 
correct  charge.  In  his  answer  Charles  E. 
Hooper  alleges  that  it  was  not  collected,  but 
there  is  a  general  replication  to  this  answer. 
The  note  is  not  produced,  so  far  as  I  see,  or 
proven  as  yet  in  e:(ecutor's  hands.  If  not  col- 
lected, why  not  produce  it?  Though  with 
that  settlement  there  is  returned  a  list  of  in- 
solvent notes,  this  is  not  among  them. 
Charles  E.  Hooper  does  not  in  his  deposition 
say  anything  about  it.  Shea's  mother  testi- 
fies that  he  never  had  any  property,  but  does 
not  say  be  never  paid  this  note.    We  think 


it  shonld  be  charged,  and  that  there  was  er- 
ror in  overruling  this  exception. 

Appellants'  Exception  7.  George  W. 
Brown  &  Co.  debt,  $271.02.  In  the  first  ex 
parte  settlement  are  found  two  items  of  $200 
and  $231.22,  allowed  as  disbursements  to  the 
executors  for  payments  to  George  Brown. 
Turning  to  the  account  made  out  in  name  of 
G.  W.  Brown  &  Co.  against  J.  W.  Hooper, 
these  two  items  are  found  there  as  payments. 
This  is  the  same  account.  The  receipt  was 
signed  "G.  W.  Brown."  Hence  the  items 
credited  in  the  «o  parte  settlement  are  cred- 
ited in  his  name.  Their  presence  in  that 
settlement  makes  them  pr^ma/ocie  correct. 
C.  E.  Hooper  makes  oath  to  the  Justness  of 
the  charge,  and  the  affidavit  of  G.  W.  Brown 
asserts  their  justness  and  the  fact  of  payment 
by  the  executor.  C.  E.  Hooper,  in  his  depo- 
sition, says  he  examinal  into  this  and  other 
demands,  and  believed  them  just  John  W. 
Hooper  kept  the  large  hotel  known  as  the 
"Grafton  House,"  and  an  eating-house  at 
Parkersburg,  and  the  charges  are  for  whisky, 
— an  article  likely  to  be  consumed  in  such 
business.  I  do  not  think  the  charge  should 
be  disallowed.  The  account  was  for  a  larger 
amount,  but  some  of  it  was  sold  after  John 
W.  Hooper's  death,  while,  as  the  evidence 
shows,  the  family  still  kept  the  Grafton 
House;  but  the  commissioner  has  allowed 
only  the  sales  prior  to  John  W.  Hooper's 
death,  two  Items  of  $91.32  and  $179.70,  mak- 
ing the  $271.02.  No  error  in  overruling  this 
exception. 

Appellants' Exception  8.  Rogers' debt.  The 
credit  of  $762.02  is  erroneous.  Rogers  sued 
the  executors  in  aisumpait  on  this  beef  ac- 
count, and  recovered  judgment  for  $570.43. 
The  matter  in  issue  in  that  action  was  whetli- 
er  any,  and,  if  any.  what  amount,  was  due 
from  Hooper's  estate  to  Rogers,  and  the 
judgment  is  conclusive  as  to  the  validity  and 
the  amount  of  the  debt,  both  on  the  execu- 
tors and  the  legatees.  Bigelow,  Estop.  78; 
Corrothers  v.  Sargent,  20  W.  Va.  351.  "A 
judgment  against  an  administrator  ia  bind- 
ing on  the  creditors  and  legatees  of  the  es- 
tate." Freem.  Judgm.  §  163.  There  was 
error  in  overruling  this  exception  to  the  ex- 
tent stated. 

Appellants'  Exception  9.  John  W.  Ham- 
ilton's debt.  Charles  E.  Hooper  owed  Ham- 
ilton $1,000.  Said  Hooper  sold  a  stock  of 
goods  to  Casteel  for  $1,100,  of  which  $100 
was  paid  in  cash,  $1,000  in  a  lot  in  Grafton. 
By  the  agreement  of  sale  this  lot  was  to  be 
conveyed,  and  was  afterwards  conveyed,  by 
Casteel  to  John  W.  Hooper,  and  the  $100 
cash  payment  was  credited  by  Casteel  on  an 
account  of  his  against  John  W.  Hooper.  Of 
this  arrangment  John  W.  Hooper  was  aware, 
approved  it,  and  accepted  the  deed  for  the  lot 
from  Casteel;  in  fact,  most  likely  advised 
and  procured  the  arrangenient.  He  allows 
his  son  to  sell  his  goods  to  pay  for  a  lot  to  be 
conveyed  to  him,  and  in  consideration  of 
such  conveyance  promises  to  pay  Hamilton 
this  $1,000  debt  due  him  from  ttie  son.    Itis 


Digitized  by  VjOOQlC 


W.Va.) 


900FEB  fl.  HOOPEB. 


941 


contended  by  the  pl^ntifls  that  it  is  not  a 
valid  debt  against  John  W.  Hooper's  estate, 
because  it  was  a  promise  to  pay  the  debt  of 
another,  and,  not  being  in  writing,  is  void 
under  Code.  c.  98,  d.  4.  wliich  provides  that 
"no  action  shaU  be  brought  to  charge  any 
person  upon  a  promise  to  answer  for  the  debt, 
default,  or  misdoings  of  another."  unless 
the  promise  be  written;  This  statute  does 
not  apply  to  this  matter.  It  is  a  part  of  what 
ia  called  in  the  law-books  the  "statute  of 
frauds  and  perjuries."  and  was  made  to  sup- 
press frauds ;  but,  if  applied  here.it  perpetrates 
«  fraud.  This  instance  is  simply  an  origi- 
nal promise  by  John  W.  Hoopier,  based  on 
the  valuable  consideration  of  a  conveyance 
of  a  lot  to  him  to  pay  money  in  return 
as  purchase  money  for  the  lot.  He  buys 
property,  and  agrees  to  pay  for  it.  Does  not 
the  transaction  create  a  debt  against  him? 
Is  it  not  his  own  debt  he  agrees  to  pay?  The 
mere  circumstance  that  be  agreed  to  pay  tliat 
debt  in  a  particular  way,— that  is,  pay  it 
to  Hamilton  on  a  debt  due  him  from  Ciiarles 
£.  Hooper, — does  not  make  it  any  the  less 
his  own  debt.  He  might  have  agreed  to  buy 
property,  and  deliver  it  to  Charles  E.  Hoop- 
er, or  to  deposit  the  money  in  bank,  or  to 
pay  a  debt  for  him.  The  stipulation  to  pay 
it  to  Hamilton  was  but  an  incident  or  cir- 
cumstance in  the  transaction,  not  its  essence, 
for  that  was  the  reception  by  John  W.  Hoop- 
er of  property,  and  his  promise  to  pay  for  it. 
Browne,  St.  Frauds,  §  166,  says:  "Under 
the  same  bead  may  be  treated  those  arrange- 
ments frequently  made  by  which  one  man 
who  owes  a  debt  to  another  agrees  with  him 
to  discharge  the  obligation  by  assuming  and 
paying  a  debt  which  he  (the  creditor)  owes 
to  a  third  person.  Upon  such  an  agreement, 
if  so  communicated  to  him  and  accepted  by 
him  as  to  make  him  privy  to  it,  such  third 
person  may  of  course  resort  to  the  party  mak- 
ing the  promise,  and  recover  the  amount  of 
his  immediate  debtor's  obligation.  Nor  is 
the  promise  of  the  defendant  in  such  case 
within  the  statute  of  frauds,  as  to  pay  the 
-debt  of  another. "  In  Barker  v.  Bucklin,  2 
Denio,  45,  a  party  owed  a  debt,  and  delivered 
to  his  brother  horses,  and  the  latter  agreed 
to  pay  their  price  to  the  creditor  on  his  debt 
Against  bis  brother,  and  Judge  Jewett  says: 
"It  was  not  a  promise  to  answer  fur  the  detit 
of  another  person,  but  merely  to  pay  the  debt 
of  the  party  making  the  promise,  to  a  partic- 
ular person  designated  by  him,  to  whom  the 
debt  belonged,  and  who  had  a  right  to  make 
such  payment  a  part  of  the  contract  of  sale. 
Such  promise  Was  no  more  within  the  stat- 
ute of  frauds  tlian  it  would  have  been  if  the 
defendant  had  promised  to  pay  the  price  of 
the  horses  directly  to  his  brother,  from  whom 
he  purchiised  them."  If  Charles  E.  Hooper 
himself  had  conveyed  the  lot  to  his  father  for 
01,000,  to  be  paid  to  Hamilton,  he  assenting, 
would  not  such  promise,  though  oral,  have 
been  valid?  He  procured  another  to  convey 
it.  He  simply  procured  another  to  convey 
;it,  be  paying  his  stock  of  goods,  thus  preju- 


dicing himself,  which  would  be  a  valuable 
consideration  moving  from  him.  In  Dear- 
born y.  Parks,  5  Oreenl.  81,  a  purchaser  of 
land  agreed  as  part  of  the  price  to  pay  out- 
standing notes  of  vendor  on  the  land.  The 
court  held  it  good  not  in  writing.  Judge 
Weston  saying  that,  although  the  effect  was 
to  pay  another's  debt,  yet  the  defendant  paid 
his  own  debt,  and  that  constituted  "  the  op- 
erative motive  by  which  he  was  actuated." 
If  there  is  an  understanding  between  the 
parties  that  the  defendant,  in  consideration 
of  his  own  indebtedness,  shall  pay  the  plain- 
tiff what  is  owing  him  by  another,  it  seems 
reasonable  to  regard  the  transaction  as  a 
mere  payment  by  the  defendant  of  his  own 
debt,  though  the  language  of  the  parties 
would  not  be  formal  to  that  effect.  Browne, 
St.  Frauds,  §  166  et  seq.  Rotterts  states  the 
rule  to  be  that,  if  the  consideration  of  the 
new  promise  "spring  out  of  any  new  trans- 
action, or  move  to  the  party  promising  on 
some  fresh  and  substantive  ground  of  a 
personal  concern  to  himself,  the  statute  of 
frauds  does  not  attach."  See  Browne,  St. 
Frauds,  §  212.  In  Sayre  v.  Edwards,  19  W. 
Ya.  359,  when  it  was  argued  that  the  prom- 
ise was  void  under  the  statute,  Johnson,  P., 
said:  "This  Is  incorrect,  because  it  was  not 
to  pay  the  debt  of  another,  but  to  pay  an  ob- 
ligation which  he  had  individually  assumed; 
tiuit  is.  to  pay  his  own  debt." 

Judge  Lee.  in  Hopkins  v.  Bichardson.  9 
Crrat.  494.  says  of  the  promise  in  that  case: 
"It  seems  to  fall  rather  within  the  third  class 
of  cases  mentioned  in  Story  on  Promissory 
Notes,  §  457,  where  the  promise  to  pay  the 
debt  of  another  arises  out  of  some  new  and 
original  consideration  of  iMneflt  or  barm 
moving  between  the  newly  contracting  par- 
ties, which  class  of  cases,  the  author  adds,  is 
not  within  the  statute  of  frauds.  The  dis- 
tinction between  this  class  of  cases  and  those 
in  which  the  promise  is  regarded  as  an  under- 
taking for  the  debt  of  another  within  the 
statute  of  frauds  is  also  recognized  in  Forth 
V.  Stanton,  1  Saund.  211.  note  2.  and  by 
Chief  Justice  Kent.  •  ♦  •  in  Leonard 
V.  Vredenburgh.  8  Johns.  29-32."  "The 
statute  contemplates  a  promise  to  answer  for 
another's  debt;  a  promise  for  that  purpose; 
a  mere  guaranty;  and  it  never  was  meant 
that  a  man  should  set  it  up  as  a  pretext  to 
escape  from  the  performance  of  a  valid 
promise  for  another  purpose  because,  in  per- 
forming that,  another's  debt  was  indirectly 
involved."  Browne,  St.  Frauds,  §  212. 
"Where  a  debtor  transfers  funds  or  property 
to  another  for  the  purpose  of  paying  his 
debt,  and  the  person  thus  holding  the  debt- 
or's funds  or  properly  promises  the  creditor 
to  pay  his  debt,  such  promise  is  held  good, 
though  not  in  writing.  •  •  ♦  We  ap- 
prehend the  true  principle  why  the  promise 
to  the  creditor  is  valid  without  writing  is  the 
same  in  both  these  classes  of  cases.  In  both 
the  party  making  the  promise  holds  the  funds 
of  the  debtor  for  the  purpose  of  paying  hia 
debt;  and,  as  between  him  and  the  debtor,  it 
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is  Ub  duty  to  pay  tiie  debt,  so  that  when  he 

Eromises  the  creditor  to  pay  it,  in  substance 
e  promises  to  pay  his  own  debt,  and  not 
ttiat  of  another;  and,  thongh  ttie  debtor  still 
remains  liable  for  the  debt,  his  real  telation 
.is  rather  that  of  a  security  for  the  party 
whose  duty  it  is  and  who  has  promised  to 
pay  liis  debt,  than  of  a  principal  for  whom 
the  other  has  become  security  or  guarantor. 
He  holds  s  fund  in  trust  under  a  duty  to  pay 
it  to  the  creditor.  *  *  *  The  cases  which 
decide  tliat  where  a  creditor  holds  a  security 
for  his  debt,  and  surrenders  it  to  a  third  per- 
son for  his  own  benefit,  ui>on  his  promise  to 
be  answerable  for  the  deb^  stand  really  upon 
the  same  substantial  principle."  Fullam  v. 
Adams,  87  Yt.  397;  Browne,  St.  Frauds, 
note  1,  p.  259.  Hamilton  accepted  this  ar- 
rangement. Though  not  a  party  to  it,  (un- 
less the  statute  prevents,  which  it  doea  not,) 
on  tbepromise  to  pay  Ills  debt  he  could  sue 
John  W.  Hooper  under  section  2,  c.  71,  Code 
1887,  providing  "if  a  covenant  or  promise  be 
made  for  the  sole  benefit  of  a  person  with 
whom  it  is  not  made,  or  with  whom  it  is 
made  Jointly  with  others,  such  person  may 
maintain  in  his  own  name  any  action  there- 
on which  he  might  maintain  in  case  it  bad 
l>een  made  with  him  only,  and  the  considera- 
tion had  moved  from  him  to  the  party  mak- 
ing such  covenant  or  promise."  8  Bob.  Pr. 
(New,)  20.  Had  John  W.  Hooper  failed  to 
pay  the  debt,  and  Charles  E.  Hooper  had  paid 
it,  be  could  have  sued  bis  father  for  dam^ 
ages  tor  breach  of  his  promise  to  pay. 

Our  attention  is  called  to  the  case  of  Bad- 
difl  V.  Poundstone.  23  W.  Ya.  724,  which 
holds  that  "where  the  consideration  of  a  de- 
fendant's undertaking  or  promise  is  for  money 
or  property  to  l>e  furnished  to  or  received  by 
atbird  person,  if  the  transaction  Iwsuch  that 
the  third  person  remains  responsible  to  the 
person  who  furnishes  him  with  such  money 
or  property,  or  from  whom  the  consideration 
pnM»eds,  such  promise  or  undertaking  is  col- 
lateral, and  under  the  statute  of  frauds  will 
not  bind  the  defendant,  unless  in  writing." 
But  at  once  it  is  seen  that  this  does  not  fit 
oar  case.  "Where  the  consideration  of  a 
defendant's  undertaking  or  promise  is  for 
money  or  property  to  be  furnished  to  or  re- 
ceived by  a  third  person,"  says  that  case. 
Here  the  third  person  is  Charles  E.  Hooper. 
But  in  this  transaction  between  Oasteel  and 
the  Hoopers  nothing  was  to  go  to  Charles 
E.  Hooper;  no  promise  to  pay  him  anything 
was  made;  but  be  paid  his  goods  to  get  prop- 
erty conveyed  to  his  father,  to  induce  him 
to  pay  Hamilton's  debt,  such  conveyance  l)e- 
iiig  the  consideration  of  the  father's  prom- 
ls&  From  it  no  principal  liability  was  im- 
posed on  him  to  which  his  father's  promise 
could  be  collateral.  His  liability  to  Hamil- 
ton remained,  it  is  true,  but  it  was  not  l)orn 
of  this  transaction.  So  this  was  a  valid  debt 
against  the  estate,  and  properly  paid  by  the 
executors.  I  do  not  forget  that  Judge  John- 
SON,  on  page  298,  29  W.  Ya.,  1  8.  E.  Bep. 
297,  not  expressly  mentioning  this   debt. 


bat  probably  having  it  in  view,  said:  "Of 
course  no  debt  of  another,  assumed  hf  the 
testator,  is  chargeable  to  the  estate  anless 
tiiat  assumption  was  in  writing."  Then 
there  was  no  evidence  to  sustain  it  except 
Hooper's,  which  was  incompetent.  Since 
then  Casteel's  evidence  has  been  taken. 
Judge  Johnson  did  not  intend  this  casual  re- 
mark as  deciding  this  matter.  It  is  argued 
that  Casteel  is  incompetent  as  a  Witness.  He 
is  not  a  party  to  the  suit.  He  is  not  one 
from,  through,  or  undw  whom  Charles  E. 
Hooper,  derived  any  interest  or  title  by  as- 
signment or  otherwise.  It  is  said  that 
Charles  E.  Hooper  is  assignee  of  Casteel. 
Assignee  of  what?  Casteel  sold  liim  a  lot  to 
be  conveyed  to  John  W.  Hooper,  but  no  titles 
legal  or  equitable,  ever  vested  in  Charles  E. 
Hooper,  for  by  the  terms  of  the  sale  it  was  to 
go  to  John  W.  Hooper.  Even  if  it  might  be 
said,  as  counsel  suggests,  tliat  he  sold  Charles 
E.  Hooper  the  lot,  and  he  sold  it  to  Ids  fath- 
er, that  lot  has  been  conveyed  to  the  father, 
and  is  not  involved  in  this  case. 

Casteel  has  no  interest  to  be  furthered  by 
his  evidence;  and  it  is  to  prevent  a  living 
man  from  furthering  his  own  interest,  either 
in  his  own  behalf  or  in  Iwhalf  of  his  alienee 
or  assignee,  where  he  will  be  prejudiced  by 
the  failure  of  alienee  or  assignee  to  make 
good  his  title,  and  so  come  back  on  him,  tliat 
the  statute  as  to  tlie  evidence  is  intended.  I 
do  not  perceive  that  Casteel's  connection  with 
this  matter  is  such  as  to  inspire  in  him  a 
motive  from  self-interest  to  favor  Charles  £. 
Hooper.  It  is  suggested  that  he  is  assignee  of 
John  W.  Hooper.  He  conveyed  him  a  lot, 
but  it  is  not  involved;  nor  is  Casteel  seeking 
to  establish  a  debt  in  his  favor  against  Jotm 
W.  Hooper. 

Appellants'  Exception  10.  As  to  $127.34 
paid  Hoffman;  $123.33  (laid  Horner;  $27.60 
paid  Dent;  $25.86  paid  Forbes  &  Collins. 
Charles  £.  Hooper  includes  these  items  in  a 
list  of  items  paid  by  him,  and  in  his  deposi- 
tion says:  "Before  any  of  the  foregoing 
claimd  were  paid,  I  examined  them  as  care- 
fully as  I  could,  and  believe  them  to  be  prop- 
er charges  against  the  estate.  In  most  of 
the  cases  I  knew  my  father  was  dealing  with 
the  parties  who  presented  the  claims."  His 
brother  and  co-executor  says:  "He  was  not 
indebted  to  either  of  them  in  any  sense. "  say- 
ing no  more,  giving  no  reason,  not  indicating 
that  he  had  any  knowledge  as  to  them.  The 
item  paid  Dent  is  allowed  in  first  ex  parte 
settlement,  and  is  therefore  prima  facie 
right  It  is  verified  by  Dent's  affidavit.  In 
said  settlement  on  item  of  $20.61  is  allowed, 
not  of  Forbes  &  Collins,  but  Forbes,  Collins 
&  Craig.  Inspecting  the  Forbes  &  Collins 
account,  I  find  at  one  point: 

Balance... , |8S  86 

Board 6  96 

Undoubtedly  this  is  the  same  account  found 
in  ex  parte  settlement,  and  the  sum  $20.61 
at  bottom  of  account  is  inadvertently  allowed 
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instead  of  $25.86.  This  ex  parte  gettlement 
gives  it  prima  facie  status.  The  account 
of  Hoffman  is  for  sausage;  that  of  Horner 
tot  eggs,  pooltiy.  batter,  and  a  few  plums, — 
aitldes  Ukelj  to  be  used  at  the  Grafton 
House.  They  are  all  receipted  as  paid  by 
executors  shortly  after  testator's  death.  U  n- 
der  these  facts  they  seem  just,  and  no  wrong 
is  done  the  estate  by  their  allowance.  There 
is  no  error  in  overruling  the  exception  as  to 
tbem. 
AppeUanta'  Bzoeptlon  11.    As  to  $83.85 

gttd  for  November,  1871,  rent  for  Orafton 
ouse.  Evidence  shows  it  was  paid  before 
testator's  death,  and  tt  Is  to  be  disallowed.  It 
was  error  to  overrule  this  exception. 

Appellants'  Exception  12.  Twelve  small 
charges,  in  all  $189.38.  The  executors  ex- 
hibit receipts  for  most  of  these  items,  and  ac- 
counts of  specification.  They  are  in  the  said 
list  of  debts  which  Chailes  £.  Hooper  says 
be  examined,  and  believed  to  be  just,  and 
that  he  knew  his  father  dealt  with  the  parties. 
There  is  no  denial  of  them  by  the  other  exec- 
utor. Most,  if  not  all  of  them,  are  allowed 
in  said  ex  parte  settlement,  though  for  differ- 
ent sums,  srisinff  from  the  fact  that  Commis- 
sioner Hayden  diowed  no  items  arising  after 
testator's  death,  whereas  the  accounts  have 
items  dating  since  his  death,  and  the  com- 
missioner in  ex  parte  settlement  so  aUowed 
them.  Even  before  the  statute  making  par- 
ties competent  as  witnesses,  small  items 
might  be  allowed  executor  on  bis  own  oath. 
2  Lomax,  Ex'rS,  p.  332,  §  35;  2  Bob.  Fr. 
(Old,)  367.  This  exception  was  properly 
overruled. 

Appellants'  Exception  13.  Stock  in  agri- 
cultural and  mechanical  society,  $100.  It 
was  charged  to  executor  in  ex  parte  settle- 
ment. Charles  E.  Hooper  alleges  in  bis  an- 
swer that  it  was  worthless,  and  in  his  depo- 
sition that  the  executors  "never  received  any- 
thing for  it,  and  that  he  understood  it  to  be 
worthless. "  There  is  no  showing  to  the  con- 
trary. It  is  not  such  a  chose  as  could  be  col- 
lected, so  far  as  appears,  by  suit,  nor  is  it 
shown  to  be  salable.  With  respect  to  that 
part  of  the  estate  which  consists  of  cboses  in 
action,  the  law  has  long  been  settled  that,  al- 
though debts  of  every  description  due  the  tes- 
tator are  assets,  yet  the  executor  or  adminis- 
trator is  not  to  be  charged  with  them  till  he 
has  received  the  money.  1  Williams,  Ex'rs, 
Bide  p.  1509.  The  rule  in  West  Virginia  and 
Virginia  is:  "An  executor  is  not  to  be 
charged  with  the  del>ts  due  the  estate  of  his 
testator  at  the  time  when  tliey  become  due, 
but  only  at  the  time  when  he  actually  re- 
ceived them,  except  such  debts  are  lust  by  his 
negligence  or  improper  conduct."  Beitz  v. 
Bennett,  6  W.  Va.  417;  Evans  v.  Shroyer,  22 
W.ya.581;  Cavendish  v.  Fleming,  3  Mumf. 
198.  Hia  account,  rendered  under  oath,  is 
prima  facie  evidence  of  its  truth.  Caven- 
dish V.  Fleming,  supra.  This  exception  was 
properly  overruled. 

Appellants'  Exception  14.  Taxes  on  land. 
This  land  was  devised  to  Sarah  Hooper  for 


life.  The  life-tenant  must  pay  taxes.  Tayl. 
Land!.  &  Ten.  8  318.  So  the  court  held  in  this 
case.  Code  1868,  §  26,  c.  29,  and  chapter  54, 
Acts  1875,  provide:  "Where  the  owner  has 
devised  the  lands  or  a  freehold  estate  therein 
absolutely,  the  assessor  shall  charge  such  land 
to  the  devisee."  Mrs.  Hooper's  life-estate 
was  a  freehold,  and  she  was  chargeable  with 
these  taxes.  Charles  E.  Hooper,  both  in  his 
answer  and  deposition,  states  that  he  paid 
taxes  amounting  to  $593.62,  and  tax-bills  are 
filed  as  vouchers,  with  reports  in  the  cause. 
Can  Charles  E.  Hooper  set  o£F  these  taxes 
paid  by  him  against  the  claim  of  Sarah 
Hooper  as  legatee?  Should  he  have  credit 
for  them  under  the  circumstances  of  this 
case?  I  think  they  should  be  charged  against 
her.  She  was  bound  for  the  taxes.  He  had 
funds  of  hers  in  his  hands,  probably'all  she 
had,  and  the  relation  of  mother  and  son  ex- 
isted between  them.  The  land  was  vested 
in  her  for  life,  remainder  in  him  and  the 
other  children.  Is  it  not  reasonable  to  say 
that  an  understanding  existed  that  he  should 
pay  the  taxes  with  money  of  the  estate  in  his 
hands?  Such  payment  inured  to  her  benefit 
as  well  as  the  children's,  he  being  one  of 
them,  and  saved  her  estate  as  well  as  theirs 
from  loss.  True,  one  person  cannot,  being 
a  mere  stranger,  without  request,  pay  an- 
other's debt,  and  hold  him  responsible.  Keely 
v.  Jones,  16  W.  Va.  625.  But  the  relation 
here  existing  was  not  that  of  mere  stranger. 
Had  Charles  E.  Hooper  not  paid,  and  the  land 
been  sold  for  the  taxes,  and  he  had  bought, 
he  being  a  reraainder-man,  probably  he  could 
not  have  held  against  her,  but  he  would  hold 
the  land  in  trust  for  her.  It  may  be  that  as 
remainder-man  ho  would  be  entitled  to  apply 
money  in  his  liands  of  hers  to  protect  the  re- 
mainder from  loss  by  reason  of  non-payment 
of  taxes.  But  I  do  not  place  this  position  on 
these  grounds.  In  her  deposition  Mrs.  Hooper 
admits  that  some  taxes  charged  by  Charles  E. 
Hooper  against  her  as  paid  by  him  are  just 
charges.  These  other  taxes  were  charged  by 
him  under  the  idea  that  they  should  l>e 
charged  to  the  general  fund,  whereas  they 
were  chargeable  to  her.  She  also  says  in  her 
deposition :  "  I  frequently  paid  Charlie  money 
to  pay  taxes,  but  I  do  not  know  how  much, 
or  when. "  Thus  it  seems  that  she  knew  the 
taxes  were  to  be  paid,  recognized  her  obliga- 
tion for  them,  and  desired  tbem  paid,  and 
that  by  the  hands  of  her  Son.  Is  this  not  an 
implied  consent  that  he  should  pay  them  out 
of  her  funds  in  his  hands?  Having  funds  of 
hers  in  his  hands,  and  knowing  that  she  wished 
the  taxes  paid,  was  it  not  reasonable  that  he 
would  consider  himself  authorized  by  her  to 
pay  them,  and  just  to  her  that  he  should  pay 
them?  And  if  she  says  other  items  of  taxes 
were  properly  paid  by  him,  why  not  also 
these?  She  does  not  deny  that  he  paid  them. 
She  gives  no  reason  why  she  should  not  pay 
them;  specifies  no  ground  why  they  were  not 
binding  on  her  equally  with  other  taxes. 
She  says  she  paid  him  some  money  to  pay 
taxes,  but  does  not  specify  bow  much.    We 
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think  this  exception  because  of  the  aDowance 
of  these  taxes  was  properly  overruled.  Coun- 
sel on  each  side  interprets  Judge  Johnson's 
expression  as  to  tliis  tax  matter  as  deciding 
it  in  favor  of  his  side.  I  do  not  understand 
him  as  deciding  it  at  all,  further  than  that 
the  taxes  could  not  be  charged  in  the  account 
between  the  executors  and  the  estate.  He 
said:  "Of  course,  the  taxes  on  the  real  es- 
tate left  to  Mrs.  Hooper  hy  will  are  charge- 
able to  her  as  life-tenant,  not  to  the  estate. " 
He  did  not  mean  to  decide  either  that  they 
oonld  or  could  not  be  set  off  as  between  the 
executors  and  Mrs.  Hooper.  If  he  did  decide 
it,  it  was  that  she  should  be  charged  with 
them.  Counsd  contends  that  no  amount  of 
evidence  would  make  these  taxes  a  set-off  in 
favor  of  the  executor,  because  they  are  sued 
as  exeontors,  and  this  is  a  demand  against 
Mrs.  Hooper  individually,  and  thus  the  ^alms 
are  not  in  the  same  right;  citing  5  Bob.  Pr. 
976.  and  2  Lomax,  Ex'rs,  417.  The  latter 
lays  down  the  rule  thus :  "A  defendant,  sued 
as  executor  or  administrator,  cannot  set  off  a 
debt  due  to  bim  personally;  nor,  if  sued  for 
his  own  debt,  can  he  set  oft  what  is  due  to  bim 
as  admiuistrator,  because  debts  sued  for  and 
intended  to  be  set  off  must  be  mutual  and  due 
in  same  right. " .  These  principles  refer  to 
cases  where  representatives  are  sued  merely 
as  such  in  their  representative  capacity  for  a 
demand  against  the  estate,  where  they  cannot 
set  off  debts  due  to  them  individually;  or 
where  they  sue  for  a  debt  due  the  estate, 
where  their  individual  debts  cannot  be  set  off. 
Not  so  here.  Here  the  executors  are  sued 
because  they  were  executors  for  a  fund  in 
their  hands  due  to  legatees.  It  is  not  against 
the  estate,  but  is  a  personal  demand  against 
the  executors.  2  Lomax,  Ex'rs,  side  p.  400. 
The  authorities  cited  relate  to  suits  at  law, 
not  suits  brought  by  legatees  against  execu- 
tors for  recovery  of  legacies,  where  the  ac- 
counts between  the  parties  are  always  ad- 
justed. I  see  no  reason  why  in  such  a  suit 
by  a  distributee  or  legatee  for  his  share  a  debt 
due  from  him  to  the  personal  representative 
may  not  be  set  off.  "Money  lent  and  goods 
delivered  by  the  executor  to  the  legatee,  it  has 
been  held,  might  be  insisted  on  by  the  exec- 
utor on  a  bill  filed  to  recover  from  bim  the 
legacy,  as  part  payment."  Id.  490.  More- 
over, it  might  not  be  going  too  far  to  say 
that  under  the  circumstances  such  taxes 
should  be  treated,  not  as  offsets,  but  pay- 
ments by  the  implied  understanding  of  the 
parties. 

Appellants'  Exception  15.  I  do  not  think 
it  reasonable  to  charge  Charles  E.  Hooper 
with  $600  family  board  at  the  Revere  House, 
as  being  contemplated  by  the  parties,  as  his 
presence  there  was  indispensable  to  the  busi- 
ness, and  he  was  giving  his  personal  service, 
for  which  he  could  not  charge,  while  his 
father  did  not  give  such  service.  Such 
would  not  be  the  case  with  any  firm  funds 
used  by  him  in  paying  services  of  a  nurse,  or 
used  for  his  family  expenses.  They  would 
be.  chargeable  to  him  on  a  settlement  of  the 


partnenhip  account.  But  it  would  be  a  debt 
due  the  Arm,  and  for  reasons  given  above 
would  be  included  in  the  partnership  bal- 
ance. 7  Amer.  &  Eng.  Cyclop.  Law,  tit. 
"Executors,"  XI.  par.  6,  p.  218,  and  note 5. 

Appellees'  Exception  L  Illinois  lands.  On 
the  former  appeal  this  oonrt  adjudicated  this 
question,  holding  that  it  should  be  charged 
to  the  executors.  There  was  no  error  in 
overruling  this  exception. 

Appellees'  Exception  2.  Items  So  paid 
Casteel,  $100.14  to  Simpson,  Boyd  &  Co., 
$28  to  Trahern,  $3.96  to  G.  E.  Jarris.  were 
allowed  executors  in  first  aa> parte  settlement, 
and  are  therefore  correct  prima  faeie,  and 
have  not  been  overthrown.  Beceipta  for  the 
first  two  ore  shown,  and  Charles  E.  Hooper 
swears  to  them  in  his  deposition.  B.  War- 
field  ilem  of  $141.54  is  also  allowed  in  said 
settlement.  The  account  shows  that  $184.29 
of  it  was  prior  to  testator's  death.  I  do  not 
construe  Charles  E.  Hooper's  answer  as  ad- 
mitting that  it  was  after  said  testator's 
death,  as  suggested  by  counsel.  He  sara: 
"If  the  following  accounts  [this  being  one] 
named  in  said  bUl  were  contracted  before.* 
The  items  of  $8  paid  Shutt  &  Son  for  funeral 
expenses,  $40  to  Miller  for  gas.  and  $4.17 
to  John  A  Cole,  are  sustained  by  evidence  of 
Charles  £.  Hooper,  and  are  such  charges  as 
are  probably  correct.  The  said  items  of  $5. 
$100.14,  $28,  $184.29,  $8,  $40,  $8.95.  and 
$4.17  should  be  credited  to  executors;  and 
the  court  erred  in  wholly  overruling  them. 
The  Simpson,  Boyd  &  Co.  item  of  $106.10 
should  not  be  allowed.  It  was  not  in  the  at 
parte  settlement.  There  is  no  proof  of  it. 
and  the  account  shows  that  it  comes  from 
two  items  of  $46.80,  dated  December  18, 
1871,  and  $61.80,  dated  December  22.  1871. 
— both  after  testator's  death.  I  see  nothing 
to  justify  the  allowance  of  $63  paid  to  John 
M.  Bogers.  It  was  error  to  wbollj  over- 
rule this  exception. 

Appellees'  Exception  S.  This  exception 
was  sustained  as  to  $30.10,  goods  bought  at 
sale  by  Mrs.  Hooper,  and  executors  allowed 
that.  She  received  the  benefit  of  these  items. 
They  were  such  as  she  needed  on  the  farm, 
and  are  probably  correct,  and  sustained  by 
Charles  E.  Hooper's  deposition.  The  other 
items,  as  will  appear  from  Statements  C  and 
9,  were  allowed  executors,  except  $56.25  in- 
surance. Statement  9  gives  executors  credit 
for  these  items,  except  insurance,  after  cred- 
iting Mrs.  Hooper  with  $180  collected  from 
Doll.  Iseenothingtoju8tifycharging$o6.25 
Insurance  to  Mrs.  Hooper.  She  did  not  au- 
thorize the  payment  The  court  did  not  err 
in  overruling  Exception  3  as  to  that  item.  It 
allowed  executors  the  other  items,  though 
their  counsel  do  not  so  understand  it. 

Appellees'  Exception  4.  I  do  not  think 
the  evidence  justifies  the  charge  of  $400.68 
to  Harry  B.  Hooper,  and  there  was  no  error 
in  overruling  this  exception. 

Appellees'  Exception  5.  As  to  $2,544.50 
in  Martinsburg  ^nk.  William  8.  Hooper 
says  it  was  all  checked  out  by  Charles  £. 
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Hooper,  bat  the  checks  on  that  bank  were 
oigned  by  both  of  them,  and  I  do  not  see  that 
to  their  extent  the  money  was  chaigeable 
BoHdj  to  Gharlee  E.  Hooper.  The  report 
seems  erroneona  as  to  this.  But  as  yet  there 
has  been  no  decree  as  between  the  executors. 
Nothing  has  yet  been  decreed  to  William  S. 
Hooper's  assignee,  Whitescarver,  or  to 
Charles  B.  Hooper.  Legatees  must  be  paid, 
as  against  both  of  themi  before  they  can 
get  anything,  no  matter  which  received  the 
assets,  as  one  is  surety  for  the  other.  Hoop- 
er V.  Hooper,  29  W.  Va.  277, 1  8.  E.  Rep. 
280.  This  matter  is  not  important,  and  may 
never  be. 

Appellees'  Additional  Exceptions,  marked 
"N."  Exceptions  1  and  2.  Properly  over- 
ruled. There  is  no  evidence  to  charge  Mrs. 
Hooper  with  any  part  of  the  •1,508.18.  an- 
sold  property  at  the  Grafton  House.  The 
preponderance  of  evidence  is  against  any 
agreement  between  her  and  her  sons  to  con- 
^ue  business  there,  at  least  of  such  charac- 
ter as  to  charge  her  with  waste  of  the  prop- 
«ty. 

Appellees'  Exception  4.  Properly  over- 
ruled, as  report  charges  William  S.  Hooper 
with  9725. 

Exception  5.  There  should  have  been  a 
stated  account  between  the  executors  for  pur- 
poses of  a  decree  as  between  them. 

George  M.  Whitescarver  excepted  because 
the  commissioner  did  not  report  him,  as  as- 
signee of  W.  S.  Hooper,  entitled  to  the  same 
amount  as  reported  in  favor  of  Harry  B. 
Hooper.  This  exception  is  not  well  taken. 
William  S.  Hooper,  as  an  obligor  in  the  bond. 
Is  a  surety,  and  he  or  his  assignee  cannot  get 
anything  until  other  legatees  are  paid  in  f ulL 
Harry  B.  Hooper  was  not  on  the  l)ond.  But 
the  court  never  acted  on  this  exception,  or 
rendered  any  decree  as  to  the  rights  of 
Whitescarver. 

The  decree  is  to  be  reversed,  with  costs, 
and  cause  remanded  for  further  proceedings 
In  accordance  with  principles  herein  indicat- 
ed, and  further  according  to  principles  gov- 
erning courts  of  equity. 

Sntdbb,  p.,  and  Green  and  Enoush.  JJ., 
ooncurred. 


(fa  Oa.  44) 
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(Sujtreme  Court  of  Oeorgia.    July  8, 1880i) 

MUKOBB— TaiAI/— iKtTRCOnONB. 

1.  It  appeared  that  defendant,  who  was  drunk, 
had  pntBued  the  deceased  from  early  in  the  morn- 
ing until  late  in  the  afternoon,  heaping  upon  him 
curses  and  abuse  whenerer  they  met ;  that  at  their 
final  meeting  defendant  oontlnaed  his  abuaek  and 
finally  drew  a  pistol  with  wbioh  be  sl^;>pea  de- 
ceased's face.  Deceased  then  pushed  him  down. 
As  he  arose  he  pointed  his  pistol  directly  at  de- 
ceased and  fired.  Deceased  then  drew  his  pistol 
and  fired  twice  at  defendant,  and  as  he  was  about 
to  shoot  the  third  time  he  was  called  to  by  some 
bystander*  to  desist,  whereupon  he  lowered  his 
pistol  and  walked  away.  As  he  was  walking  away, 
and  had  goa»  some  six  or  seven  steps,  defendant 
took  deUberate  aim,  shot,  and  kUled  him.    Held, 
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that  a  oonrlotlon  tot  nrarfler  was  snstalaed  by  the 
evidence. 

Sl  Bvidenoe  of  threats  nneonmrnnioated  to  4^ 
tCndant  was  properly  ezdnded. 

8.  A  charge  that  "where  a  dangeioaa  and  deadly 
weapon  is  used  wltb  violenoe  upon  the  person  wT 
another,  and  this  has  a  direct  tendency  to  destroy 
life,  or  to  do  some  great  bodily  harm  to  the  person 
assailed,  the  intention  to  take  life  or  do  some  great 
bodily  harm  is  a  necessary  conclusion  from  the 
act,"  is  not  objectionable  because  Of  the  use  of 
the  word  "neoessarr. " 

4.  A  cliarge  ttiat  "ttie  doubt  must  be  a  reason- 
able doubt,  not  a  oonjured-up  doubt,— such  a  doubt 
as  you  might  coniure  up  to  acquit  a  friend,  but  one 
tliat  yon  could  give  a  reason  for, "  oorreotly  states 
the  law  on  the  subject  of  reasonable  doubt. 

6.  Where  the  court  charges  fully  and  fairly  tha 
doctrine  of  reasonable  doobt,  a  charge  that  iL 
after  they  have  examined  the  evidence  fairly  and 
impartially,  they  are  satisfled  that  defendut  la 
guilty,  they  ought  to  so  find,  is  not  objecUonabi* 
because  it  omits  to  state  that  they  ought  to  be  so 
satisfied  beyond  a  reasonable  doubt. 

6.  A  request  to  charge  ttiat  "wliile  drunkenness 
is  no  excuse  for  crime,  yet  it  may  be  considered  as  to 
whether  the  prisoner  was  excited  at  the  time  of 
the  killing  by  passion  or  malice, "  is  too  indefinite, 
and  a  refusal  to  charge  is  not  error,  as  under  Code 
Qa.  S  4326,  passion  will  only  mitigate  the  oflenae 
when  there  lias  been  an  assault  upon  the  person 
killing  or  some  attempt  by  the  deceased  to  commit 
a  serions  personal  injury  on  the  person  killing, 
or  other  equiTatentoiroumstanoes  to  justify  the  ex- 
citement of  passion  and  exclude  all  idMS  of  deU1>- 
eration  or  malioe.  Simply  to  show  that  dtttendaat 
was  drunk  is  not  sufficient. 

7.  The  court  charged  that  if  the  defendant,  with- 
out any  sufficient  provocation,  assaulted  deceased, 
and  deceased  did  no  more  than  push  him  (which 
he  would  be  justified  in  doing,  under  the  oiroum- 
stances,)  then,  if  defendant  began  shooting  at  de- 
ceased, the  latter  had  the  right  to  defend  mmselt 
with  a  pistol  or  anything  else,  provided  he  went 
no  further  than  a  reasonable,  prudent  man  would 
go  in  his  defense.  Also,  in  charging  as  to  tlie  use 
of  opprobrious  language,  the  court  sud  that, "  if  tiia 
defendant  used  the  first  opprobrious  language,  the 
fact  that  the  deceased  used  opprobrious  language 
back  would  not  justify  his  assaulting  him  by  put- 
ting his  pistol  in  his  face,  if  he  did,  nor  an  assault 
and  battery;  nor  should  the  use  of  opprobrious 
words  in  any  case  authorize  a  man  to  assault  an- 
other with  a  deadly  weapon. "  HML,  that  these 
were  not  expressions  of  opinions  on  the  evidence, 
but  the  statement  of  the  law  applicable  to  certain 
hypotheses  in  the  case,  if  the  jury  ijelieved  such 
facts  to  be  true. 

8.  On  the  trial  one  of  defendant's  counsel  said: 
"Those  clothes  were  offered  in  evidence.  We  do 
not  care  anything  alx>ut  their  going  out  if  the 
counsel  on  the  other  side  do  not. ''  The  court  said : 
"Yes:  we  must  be  particular  about  that.  The  Mo- 
Coy  Case  was  reversed  partly  on  that  ground.  Do 
you  desire  that  they  should  go,  or  not! "  Upon  the 
reply  of  defendant's  oounseTthat  they  did  not,  the 
court  said  to  the  jury:  "Very  welL  gentlemen, 
you  may  retire  and  make  up  your  verdict. "  Held, 
that  the  court  did  not.  by  referring  to  the  HcCoy 
Case,  wliioh  was  one  that  had  been  recently  tried 
in  the  county,  and  in  which  a  verdict  of  convic- 
tion had  been  set  aside,  intimate  that  the  defend- 
ant ought  to  be  convicted. 

9.  The  court  charged  that  "while  the  presumption 
is  in  favor  of  innocence,  yet,  when  the  evidenoa 
shows  the  fact  that  one  man  has  killed  another, 
the  law  presumes  that  the  killing  was  with  malice, 
and  he  stands  as  a  murderer  in  the  eyes  of  the 
law  until  he  shows  Uiat  he  was  not;  either  that  it 
was  justifiable  or  excusable:"  or  that  there  were 
mitigating  circumstances.  "That  burden  is  upon 
defendant,  and,  if  he  fails  to  show  that  fact,  the 
law  presumes  that  it  was  a  malidoua  killing. " 
Hela,  that  the  ciutrge  did  not  place  upon  defend- 
ant the  burden  of  proving  his  innocence. 

10.  Interruptions  of  the  argument  of  counsel  by 
the  court  for  the  purpose  of  correcting  immateriM 
misstatements  of  the  law  and  the  eviiwnce  are  not 
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frouods  for  a  n6w  trial,  espedally  where  the  Jnry 
are  charged  that  they  must  decide  for  themselves 
the  trath  of  the  matter. 

11.  When  court  and  oounael  dUIer  as  to  what  a 
witness  swore  to  it  Is  proper  for  the  oonrt  to  re- 
onire  the  stenographer  to  read  the  testimony  of 
the  witness. 

19.  Theooiir(4diarged:  "If  yon  find  the  defend- 
ant KQilty  of  murder,  then  yon  have  the  right, 
within  your  discretion,  to  recommend  that  he  be 
punished  t7  oonfinement  and  labor  in  the  peniten- 
tlaiy  of  this  state  for  and  during  his  natural  life. 
If  you  malce  that  recommendation,  then  the  court 
Is  Donnd  to  pass  that  sentence,  and  that  would  be 
the  sentence;  •  •  •  and  as  to  whether  von 
make  the  recommendation  or  not,  the  oonrt  has 
nothing  to  do.  It  is  a  matter  solely  with  the  Jttry, 
•  •  •  and  it  is  for  yon  to  say,  under  the  law  and 
evidence  In  the  case,  whether  you  see  fit  to  make 
this  recommendation  or  not."  Held,  that  the 
charge  imposed  no  restriotions  nnaatnoriied  by 
law. 

18.  On  a  motion  tor  a  new  trial  in  a  orimtnal 
case,  because  of  the  previously  expressed  opinion 
of  one  of  the  jurors  who  rendered  the  verdict, 
where  the  evidence  is  conflicting  as  to  the  expres- 
sion of  such  opinion,  the  finding  of  the  trial  Judge 
will  not  be  disturbed. 

Error  from  saperior  court,  Chattooga  ooan- 
ty;  Maoooz.  Judge. 

Wright,  ifeyerhardt  A  WrigJU.  James  M. 
BMah,  and  We$ley  Shropthir;  for  plaiotiS 
in  error.  W.  M.  Henry  and  Chaa,  ff.  James, 
Sol.  Gen.,  for  the  State. 

SiKHONS.  J.  The  defendant  was  indicted, 
tried,  and  convicted  upon  the  charge  of  mur- 
der. He  made  a  motion  for  a  new  trial  upon 
many  grounds,  which  was  overruled,  and  be 
excepted. 

1.  The  fourth,  fifth,  and  sixth  groands 
maj  be  considered  together.  In  these  grounds 
it  is  complained  that  the  court  instructed  the 
Jury,  in  sulistance,  that  if,  after  they  had  ex- 
amined the  evidence,  and  weighed  it  f^ly 
and  impartially,  without  favor  or  affection  to 
either  party,  they  were  satisfled  the  defend- 
ant was  guilty,  they  ought  to  so  find.  The 
objection  to  this  instruction  was  that  the 
court  failed  to  add,  "if  the  jury  weresatisfled 
beyond  a  reasonable  doubt."  Taking  the 
whole  charge  together,  we  do  not  tbinlc  the 
exceptions  taken  in  these  grounds  are  well 
founded.  We  do  not  think  it  is  necessary 
for  the  court  to  qualify  every  principle  it 
gives  In  charge  to  the  jury  by  the  addition  of 
these  words.  If  the  court  cliarges  fully  and 
fairly  the  doctrine  of  reasonable  doubt,  that 
is  sufficient,  and  it  is  unnecessary  to  repeat 
it  at  the  end  of  every  sentence  of  his  charge 
when  instructing  the  jury  how  they  should 
find  if  they  believe  the  evidence  maltes  out  a 
ease  of  guilt.  Darby  ▼.  State,  79  Ga.  63,  3 
S.  E.  Rep.  668. 

2.  Complaintismadeintheseventhground 
that  the  court  charged  the  jury  that  "while 
the  presumption  isinfovorof  innocence,  yet, 
when  tlie  evidence  shows  the  fact  that  one 
man  has  killed  another,  the  law  presumes 
that  the  killing  was  with  malice,  and  he 
stands  a  murderer  in  the  eyes  of  the  law  un- 
tU  he  shows  that  he  was  not, — either  that  it 
was  justiflaUe  or  excusable,  or  that  there 
iren  oiroamstsnoea  that  mitigated   it  or 


brought  it  down  to  a  lower  offense.  Ha 
can  show  that  either  by  bis  own  evidence  or 
by  the  state's  evidence,  or  by  oiroamatanoea 
themselves,  if  he  can.  Nevertheless  tiiat 
burden  is  upon  bim,  and  If  he  fUls  to  show 
that  flict,  the  law  presomes  that  it  was  • 
malicious  killing. "  The  objection  to  this 
charge  was  that  It  placed  the  burden  of  proof 
on  the  defendant  to  show  his  innocence.  Read- 
ing the  whole  charge  on  this  subject  together, 
we  think  the  court  meant  that,  the  state 
having  proved  an  intentional  killing  by  tin 
defendant,  the  presumption  of  innocence  ii 
so  far  overcome  as  to  make  it  neoessaij 
for  the  defendant  to  show  that  such  killing 
was  either  justifiable  or  attended  with  such 
mitigating  circumstances  as  to  make  the 
crime  less  than  murder.  "When  an  unau- 
thorized killing  is  shovm,  the  law  presumes 
it  was  done  with  malice,  unless  the  proof  ac- 
companying it  shows  that  it  was  not  done 
with  malice.  If  tlie  proof  shows  the  unlaw- 
ful lulling,  in  the  absence  of  all  else  the  law 
presumes  that  it  was  done  with  malice 
aforethought.  If  the  proof  that  shows  the 
killing  itself  discloses  that  it  was  done  with- 
out malice,  of  course  the  presumptfon  does  not 
exist,  but  if  the  accompanying  proof  does  not 
then  the  burden  is  thrown  upon  the  defend- 
ant to  show  that  it  was  done  without  malioe. " 
And  this  has  been  the  law,  as  far  as  we 
Icnow,  from  the  time  <rf  Sir  Miohabl  Foster 
down  to  the  present  day.  It  certainly  has 
been  the  doctrine  announoed  by  this  court 
from  the  case  of  Hudgins  v.  State,  2  Ga. 
173.  to  Marshall  v.  SUte,  74  Ga.  26.  In  the 
case  of  Hudgins  v.  State,  supra,  Lnif?KiN, 
C.  J.,  says:  "The  law  presnmes  every  homi- 
cide to  be  felonions  unUl  the  contrary  ap- 
pears from  circumstances  of  alleviation,  of 
excuse,  or  jnstifioation,  and  it  is  incumbent 
on  the  prisoner  to  make  out  such  cironm- 
stances  to  the  satisfaction  of  the  jury,  nnieaa 
they  arise  out  of  the  evidence  produced 
against  him."  See,  also,  cases  oollected  in 
Hopk.  Pen.  Laws,  §§  858,  859. 

3.  The  eighth,  nintb,  and  tenth  gronnds 
ara  as  follows:  "(8)  That  the  court  erred  in 
charging  as  follows:  '  If  Yann,  without  any 
suffldent  provocation,  made  an  assault  upon 
White,  and  White  did  no  mon  than  push 
him,  (which  he  would  be  justified  in  doing, 
under  the  droumstances,)  then,  if  Vann  be> 
gan  shooting  at  White,  White  bad  the  rigbt  to 
defend  himself  with  a  pistol  or  anything  else, 
provided  he  did  not  go  further  than  the  dr^ 
cumstances  would  justify;  that  is,  further 
than  a  reasonable,  prudent  man  might  go  in 
his  own  defense.' "  This  is  alleged  to  he 
error  because  it  quotes  from  the  testimony  of 
the  state,  and  expresses  an  opinion  on  that 
testimony,  and  particularly  because  the  eonit 
expressed  the  opinion  that  if  White  did  no 
more  than  push  Yann  down,  be  would  have 
been  jnstiQed  in  doing  so  under  the  eireum- 
stances.  "  (9)  That  the  court  ened  in  charg. 
ing  as  follows:  •  If  the  defendant  used  the 
first  opprobrious  language,  the  fact  that  the 
deceased  used  opprobrious  hmgnaga  bad 
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wonld  not  Justify  bis  assaulting  him  by  put- 
ting bis  pistol  in  bis  face,  if  he  did,  nor  an 
assault  and  battery,  nor  sbonid  the  use  of 
opprobrious  words  in  any  case  authorize  a 
man  to  assault  another  with  a  deadly 
weapon.'"  This  is  alleged  to  be  error  be- 
cause it  quotes  from  the  testimony  of  the 
state,  and  thereby  expresses  an  opinion  on 
the  testimony.  "(10)  That  thecourt  erred  in 
charging  as  follows:  'If  you  believe  from 
the  evidence  that  Vann  was  the  assailant, 
and  White  did  no  more  than  a  reasonable  and 
prudent  man  would  do  to  defend  himself 
when  be  pushed  bim  down  and  fired  the  shots 
he  fired,  and  then,  after  doing  no  more  than 
yon  lliinli  he  had  the  right  to  do.  was  wallc- 
ing  off.  and  made  no  attempt  to  attack  the 
prisoner,  if  the  prisoner  shot  and  killed  liim 
that  would  be  no  Justification;  because,  if  he 
brought  about  the  emergency,  be  could  not 
take  advantage  of  it.  any  way.  because  if 
Wliite  did  no  more  than  was  necessary  to  Ills 
defense,  he  had  the  right  to  do  ttiat,  and  if 
Yann  did  that  it  would  b9  no  jostiacHtion.'  " 
This  is  alleged  to  be  error  l>ecause  it  stated  to 
the  Jary  what  the  testimony  was.  and  what 
had  been  proved.  The  objection  in  each  of 
these  grounds  is  that  the  cliarge  of  the  court 
quotes  from  the  state's  testimony,  and  is  an 
expression  of  opinion  on  that  testimony.  We 
do  not  think  that  the  court,  in  the  charges 
here  complained  of,  gives  any  expression  of 
opinion  as  to  what  has  been  proved.  His 
purpose  evidently  is  to  obarge  upon  the  effect 
of  certain  testimony,  provided  the  jury  be- 
lieve this  testimony  to  be  the  truth  of  the 
case.  He  says:  "If  you  are  satisfied  that 
these  are  the  facts,  then  White  had  the  right 
tod^end  himself  vdth  a  pistol,"  etc.  The 
portion  of  the  charge  which  is  specially  ob- 
jected to  in  the  eighth  ground  is.  In  siil>- 
stance.  that  if  the  jury  were  satisfied  that 
Yann.  without  any  sufilcient  provocation, 
made  an  assault  upon  White,  and  if  they 
were  satisfied  that  White  did  no  more  than 
push  him,  then  he  would  be  Justified  under 
the  circumstances.  There  was  no  error  in 
this.  Taking  the  view  of  counsel  for  plain- 
tiff in  error,  still  we  think  it  is  true  that,  if 
a  man  assault  another  without  sufficient  prov- 
ocation, the  person  thus  assaulted  would 
be  justified  in  pushing  him;  and. construing 
it  most  strongly  against  the  state,  that  may 
be  wliat  the  court  meant  in  this  part  of  the 
charge.  We  think,  however,  that  the  charge 
means  that  if  the  jury  believed  that  Yann, 
witlMut  sufficient  provocation,  made  an  as- 
sault upon  White,  and  if  they  believed  that 
WtUte  did  no  more  than  push  him,  and  if 
they  t)elieved  he  would  be  justified  under  the 
circumstances,  then,  if  Yann  began  shooting 
at  White,  White  bad  the  right  to  defend  him- 
seif.  It  was  no  expression  of  opinion  on  the 
evidence,  but  was  a  sound  exposition  of  the 
law.  The  court  did  not  say  tluit  such  an  a8> 
sault  had  been  made,  bat  tliatif  the  Jury  be- 
lieved such  an  assault  had  been  made  White 
would  have  been  Justified  in  pushing  the  as- 
sailants   Besides,  after  charging  in  the  lan- 


guage complained  of  that  the  Jury  might 
have  both  sides  of  the  case  impartially  b»- 
fore  them,  the  coart  goes  on  to  say:  "Every 
man  has  the  right  to  defend  himself.  If  tliia 
matter  was  a  scheme  of  White's  to  get  ad- 
vantage  of  Yann ;  if  he  provoked  the  difficulty 
and  got  Yann  into  it,  and  took  advantage  of 
him  and  shot  when  he  was  the  aggressor. — 
then  Yann  would  have  the  right  to  defend 
himself."  Taken  in  connection  with  the 
whole  charge  on  tltis  subject,  we  think  tiiat 
the  Jury  properly  anderstood  it.  and  that  no 
injustice  was  done  to  the  accused.  Nor.  as 
we  have  said,  do  we  think  there  was  any  ex- 
pression of  opinion  in  the  charge  complained 
of  in  the  ninth  ground.  It  seems  to  us  that 
the  court,  in  this  portion  of  the  charge,  stu- 
diously avoided  saying  what  had  been  proved, 
simply  charging  as  to  the  effect  of  certain  tea* 
timony,  provided  the  jury  believed  it  to  be 
true.  By  reference  to  the  charge  of  the  court 
itself,  it  will  seem  that  at  the  time  the  lan- 
guage objected  to  was  used  the  court  was 
charging  generally  as  to  the  use  of  opprobri- 
ous  words;  and,  after  using  the  language 
complained  of,  thecourt  said:  "You  are  to 
see  how  this  matter  was  brought  about, — 
who  was  in  fault. "  etc.  And  again,  "  And 
you  are  the  judges  of  the  evidence  and  what 
it  shows,  and  the  court  intimates  nothing  to 
you  about  what  has  or  has  not  been  proven." 
The  same  remarl<s  will  apply  to  the  objection 
made  In  the  tenth  ground.  The  charge  there 
complained  of  was  given  in  the  same  general 
connection  with  the  charges  complained  of 
in  the  two  preceding  grounds,  and  here,  as 
in  those  cases,  the  court  is  but  presenting  an 
hypothesis  of  the  care,  the  truth  of  which  the 
jury  is  left  to  determine,  and  charging  the 
law  wliich  governs  such  a  case  should  the 
jury  believe  it  to  be  true.  As  to  the  language 
particularly  objected  to  on  this  ground,  it  is 
clear  to  our  minds,  from  the  c«mnection,  that 
thecourt  meant  to  say:  "If  you  believe h« 
was  doing  no  more  than  he  liad  a  right  to  do, " 
and  "if  you  believe  be  was  walliing  off." 
etc.,  and  thus  read  it  is  not  an  expression  of 
opinion. 

4.  The  eleventh  ground  of  the  motion  for 
a  new  trial  complains  of  this  charge:  "But 
the  doubt  must  be  a  reasonable  doubt,  not  a 
conjured^up  doubt, — such  a  doubt  as  you 
might  conjure  up  to  acquit  a  friend,  but  one 
tluityou  could  give  a  reason  for."  This  is 
objected  to  on  the  ground  that  it  does  not 
correctly  give  the  law  on  the  subject  of  rea- 
sonable doubt.  We  see  no  objection  to  this 
charge.  It  seems  to  us  that  it  correctly  states 
the  doctrine  of  reasonable  doubt.  While  the 
language  used  is  unusual,  it  is  substantially 
in  accordance  with  the  recognized  definitimi 
of  reasonable  doal>t.  In  using  the  words, 
"notaconjured-npdonbt, — such  a  doubt  as 
you  might  conjure  up  to  acquit  a  friend," 
the  court  evidenUy  meant  to  say  "not  such  a 
doubt  as  might  influence  yon  in  the  case  of  a 
friend  in  whose  favor  you  are  strongly  m» 
Judleed;"  .because,  in  the  absence  of  such  a 
eauUon,  even  an  imaginary  doubt  might  d^ 
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cide  a  juror  In  favor  of  a  friend  In  whom  his 
confldence  was  so  great  as  to  make  it  difiS- 
cult  for  him  to  credit  him  with  the  commis- 
aion  of  such  a  crime.  It  is  difficult  to  see 
what  construction  could  be  reasonably 
placed  upon  this  ciiarge  which  would  take 
away  from  the  prisoner  the  benefit  of  a  rea- 
•onable  doubt,  as  understood  by  the  law. 

5.  The  next  ground  (the  twelfth)  is  too 
trivial  for  serious  comment.  The  only  ob- 
jection made  to  the  charge  complained  of  in 
this  ground  is  the  ase  by  the  court  of  the 
words,  "There  is  something  said  in  regard 
to  drunkenness ;"  it  being  contended  that 
these  words  had  a  tendency  to  make  light  of 
the  plea  of  drunkenness,  which  was  strongly 
insisted  upon  by  the  defendant,  the  jury  be- 
ing led  to  believe  that  the  court  attached  no 
importance  to  this  plea.  We  will  not  discuss 
it  further. 

6.  The  thirteenth  ground  complains  that 
the  court  refused  to  charge,  as  requested  by 
counsel  for  the  defendant,  that "  while  drunk- 
«nne8S  is  no  excuse  for  crime,  yet  it  may  be 
considered  as  to  whether  the  prisoner  was 
excited  at  the  time  of  the  killing  by  passion 
or  malice."  We  do  not  think  there  was  er- 
ror in  the  refusal  to  give  this  in  charge.  It 
is  too  vague  and  indefinite.  Passion  will 
only  mitigate  when  there  has  been  "some 
actual  assault  upon  the  person  killing,  or  an 
attempt  by  the  person  killed  to  commit  a  seri- 
ous personal  injury  on  the  person  killing, 
or  other  equivalent  circumstances  to  justify 
the  excitement  of  passion,  and  to  exclude  ail 
ideas  of  deliberation  or  malice,  either  express 
or  implied."  Code,  §  4325.  Simply  to  prove 
that  a  man  was  drunk,  and  killed  another  in 
passion,  would  not  reduce  the  crime  from 
murder  to  manslaughter. 

7.  The  alleged  error  complained  of  in  the 
fourteenth  ground  is  also  too  trivial  to  men- 
tion. The  court  said:  "I  believe  there  was 
Bomething  said  about  intention,  which  I 
might  have  given  you  in  another  connec- 
tion, "  etc.  Tti  is  is  alleged  to  be  error  as  tend- 
ing to  make  light  of  the  defense  on  the  ques- 
tion of  intention. 

8.  The  fifteenth  ground  complains  that  the 
court  erred  in  charging  as  follows:  "Where 
a  dangerous  and  deadly  weapon  is  used  with 
violence  upon  the  person  of  another,  and  this 
has  a  direct  tendency  to  destroy  life  or  to  do 
some  great  bodily  barm  to  the  person  as- 
sailed, the  intention  to  take  life,  or  do  some 
great  bodily  harm,  is  a  necessary  conclusion 
from  the  act."  The  use  of  the  words  "is  a 
necessary  conclusion"  is  assigned  as  errone- 
ous. We  see  no  error  in  this  charge.  It 
seems  to  us  that  if  a  man  uses  •  dangerous 
And  deadly  weapon  with  violence  upon  an- 
other, and  the  use  of  tliat  weapon,  and  the 
manner  of  its  use,  has  a  direct  tendency  to 
destroy  human  life,  or  to  do  some  great  bodily 
harm,  it  is  a  necessary  conclusion  that  the 
person  thus  using  the  weapon  intended  to 
take  life  or  do  great  l)odily  harm.  The  judge 
who  gave  this  in  charge  to  the  jury  seems  to 
ihave  had  very  high  authority  for  the  sound- 


ness of  the  piindple  thus  annonnced.  The 
charge  upon  this  subject  (of  which  the  part 
her*  oomplained  of  is  an  extract)  seems  to 
have  been  taken  from  the  case  of  Ck>m.  v. 
York,  9  Meto.  98.  See  that  case  for  an  able 
and  learned  opinion  on  this  subject  by  Chief 
Justice  Shaw,  which  also  discusses  the  error 
complained  of  in  the  seventh  ground  of  the 
motion,  which  we  have  already  discussed. 
This  case  is  quoted  with  approval  by  Mr. 
Greenleaf.  in  1  Greenl.  Ev.  §  84,  and  3 
Greenl.  £v.  §  14,  the  charge  oomplained  of 
being  embodied  in  the  third  foot-note  of  the 
latter  section.  It  Is  also  sustained  by  the 
case  of  Bex  v.  Farrington,  1  Buss.  &  B.  207, 
where,  the  defendant  being  indicted  for  set- 
ting fire  to  a  mill  with  intent  to  injure  the 
occupiers  thereof,  it  was  held  that,  an  injury 
to  the  mill  being  a  necessary  consequence  of 
setting  fire  to  it,  the  intent  to  injure  might 
be  inferred,  for  a  man  must  be  supposed  to 
intend  the  necessary  consequences  of  his  own 
acts.  In  the  case  of  Freeman  v.  State,  70 
Ga.  736,  it  is  said:  "Every  person  is  pre- 
sumed to  intend  the  natural  and  necessary 
consequences  of  his  acts."  Other  authorities 
might  be  cited  on  this  subject,  but  these  we 
think  are  sufficient. 

9.  The  sixteenth  ground  complains  that 
the  court  engaged  in  the  following  colloquy 
with  one  of  the  counsel  for  the  defendant: 
Counsel  said:  "Those  clothes  were  offered  in 
evidence.  We  do  not  care  anything  abont 
their  going  out  if  the  counsel  on  the  other 
side  do  not. "  The  court  said :  "  Yes,  we  mast 
be  particular  about  that.  The  McCoy  Case 
was  reversed  partly  on  that  ground.  Do  yon 
desire  that  they  should  go  out  or  not?" 
Whereupon  one  of  the  counsel  for  defendant 
said:  "No,  sir."  The  court:  "Very  well, 
gentlemen,  you  may  retire  and  make  up  your 
verdict."  This  was  alleged  to  be  especially 
erroneous  in  that  the  court  said:  "The  Mc- 
Coy Case  was  reversed  on  that  ground," 
thereby  intimating  that  in  this  case  the  jury 
would  or  should  find  the  defendant  guilty, 
and  that  the  clothes  should  go  out,  so  that 
the  verdict  might  not  be  reversed  on  that 
ground.  The  jury  were  familiar  with  the 
facts  in  the  McCoy  Case,  McCoy  having  been 
recently  tried  in  Walker  county  for  the  kill- 
ing of  a  sheriff  in  Chattooga  county.  It  was 
contended  that  this  colloquy  between  court 
and  counsel  tended  to  prejudice  the  jury 
against  the  defendant,  and  lead  them  to  be- 
lieve that  the  court  was  in  favor  of  his  con- 
viction. While  this  remark  by  the  court 
might  have  been  omitted,  still  we  do  not  see 
that  it  could  do  the  prisoner  any  harm.  It 
is  not  susceptible  of  the  construction  put  up- 
on it,  that  it  intimated  an  opinion  of  the 
court  as  to  what  the  verdict  would  or  should 
be.  The  court  evidently  meant  that  caution 
should  be  used  against  the  commission  of 
error,  which  would  make  another  trial  nec- 
essary in  the  event  the  case  reached  the  sa- 
preme  court.' 


*  For  the  McCoy  CMC,  see  S  a  B.  Bep.  788. 
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10.  The  seventeenth  ground  complained 
that  the  court  erred  in  failing  to  chai|;e  that 
It  was  the  duty  of  the  state  to  make  out  its 
case,  and  that  the  allegations  in  the  bill  of 
indictment  must  be  proved  beyond  a  reason- 
able doubt.  It  does  not  appear  that  the  court 
was  requested  to  give  this  in  charge,  and  the 
charge  given,  as  a  whole,  sufficiently  covers 
the  ^nts  here  presented. 

11.  The  eighteenth  ground  complains  of 
the  following  charge:  "If  you  find  the  de- 
fendant guilty  of  murder,  then  you  have  the 
right,  within  your  discretion,  to  recommend 
tlut  he  be  punished  by  confinement  and  labor 
In  the  penitentiary  of  this  state  for  and  dur- 
ing bis  natural  life.  If  you  make  that  rec- 
ommendation, then  the  court  is  bound  to 
pass  that  sentence,  and  that  would  be  the 
sentence;  but  if  yon  fail  to  make  that  rec- 
ommendation, and  you  find  him  guilty,  and 
■top  there,  the  court  would  be  obliged  to  pro- 
nounce tlie  sentence  of  death;  and  as  to 
whether  yon  make  that  recommendation  or 
not,  the  court  has  nothing  to  do.  It  is  a 
matter  solely  with  the  jury.  It  is  a  matter 
which  you  have,  in  your  discretion,  the  right 
to  do,  but  you  have  the  right  to  refuse  to  do 
it.  Therefore  you  take  the  case;  you  are  re- 
sponsible for  the  verdict  you  find  in  it.  and  it 
is  for  you  to  say,  under  the  law  and  the  evi- 
dence in  the  case,  whether  yoa  see  fit  to  make 
this  recommendation  or  not.  If  you  tblnk  it 
ought  to  be  done,  and  have  the  desire  to  do 
80,  yon  have  the  right,  as  I  have  said,  and 
nobody  has  any  right  to  question  your  right 
to  do  so. "  This  is  allege  J  to  be  error  as  vague 
and  misleading,  and  as  imposing  restrictions 
upon  the  jury  not  authorized  by  law,  in  say- 
ing: "It  is  for  you  to  say,  under  the  law  and 
the  evidence  in  the  case,  whether  yon  see  fit 
to  make  this  recommendation  or  not."  This 
charge  seems  clear  enough,  and  we  do  not  see 
how  the  jury  could  fail  to  understand  from  it 
their  right  to  recommend  to  mercy.  Nor  do 
we  think  tlie  language  quoted  imposed  a  re- 
striction upon  the  right  of  the  Jury  to  so  rec- 
ommend, especially  when  taken  in  connection 
with  the  rest  of  the  charge  on  the  subject. 
The  court  told  the  jury,  "It  is  a  matter  solely 
witi)  the  jury ;  it  is  a  matter  which  you  have, 
in  your  discretion,  the  right  to  do,"  eto. 
Again,  just  following  the  language  specially 
objected  to,  he  says:  "If  yon  think  it  ought 
to  be  done,  and  have  the  desire  to  do  so,  you 
have  the  right,"  ete.  In  the  case  of  Inman 
V.  State,  72  Ga.269,  the  trial  judge,  in  charg- 
ing the  jury  upon  this  subject,  said:  "If 
you  find  him  guilty,  and  the  case  be  one  in 
which  you  think  you  are  justified  in  doing  so. 
— the  facts  and  circumstances  justify  you  in 
doing  so, — you  can  say  in  your  verdict  that 
•  We  recommend,' "  etc.  This  language  was 
upheld  by  this  court.  In  the  case  of  Valen- 
tine v.  State,  77  Ga.  470,  the  trial  judge 
charged  the  jury  as  follows:  "It  is  for  you  to 
say,  from  the  evidence, — ^from  all  the  facts 
and  circumstances  of  the  case, — in  the  event 
you  find  him  guilty,  whether  you  are  war- 
ranted in  recommending  him  to  Imprison- 


ment in  the  penitentiary  for  life;"  and  this 
court  held  that  to  be  no  error. 

12.  The  nineteenth  ground  complains  that 
the  court  erred  in  frequently  interrupting 
counsel  in  their  argument  to  the  jury,  the  in- 
terruptions being  unneccessary,  and  calcu- 
lated to  prejudice  the  jury  against  the  de- 
fendant and  his  counsel.  The  interruptions 
are  then  set  out,  and  consist  of  corrections 
by  the  court  of  counsel  in  their  statements  of 
the  evidence  and  of  the  law.  We  see  no  er- 
ror in  the  action  ot  the  court  as  complained 
of  in  this  ground.  In  the  case  of  Orady  v. 
State,  11  Cto.  258.  this  court  say  that  it  is  not 
only  the  privilege  of  the  court,  but  its  solemn 
duty,  to  interrupt  counsel  when  misstating 
the  evidence  to  the  jury.  In  the  case  of  Oreen 
V.  State,  43  Ga.  368,  the  same  rilling  was 
made,  and  the  decision  in  Qrady  v.  State,  su- 
pra, quoted  and  approved.  While  the  cor- 
rections in  this  case  appear  to  have  been  im- 
material, we  cannot  say  that  the  court  erred 
in  interrupting  counsel  to  make  them,  es- 
pecially when  the  court  Instructed  the  jury 
that,  when  the  conrt  and  counsel  differed, 
they  must*  decide  for  themselves  what  was 
the  truth  of  the  matter.  Had  we  been  pre- 
siding in  the  court  below,  possibly  we  might 
not  have  interrupted  counsel  for  these  small 
mistakes,  especially  as  the  state's  counsel 
was  to  follow  him  in  the  argument,  but  we 
cannot  hold  that  it  was  reversible  error  to  do 
so.  Nor  do  we  think  it  was  error,  when 
court  and  counsel  differed  as  to  what  a  wit- 
ness swore  to,  for  the  court  to  require  the 
stenographer  to  read  from  his  notes  the  exact 
words  of  the  witness.  My  observation  in 
the  superior  court  has  been  that,  when  coun- 
sel differ  among  themselves,  or  with  the  court, 
as  to  what  is  the  testimony,  it  is  an  every 
day  occurrence  to  call  upon  the  stenographer 
to  read  his  notes  in  order  to  settle  the  differ- 
ence. 

13.  The  twentieth  ground  is  also  too  trivial 
to  notice.  It  complains  of  what  the  court 
said  in  private  conversation  with  one  of  the 
counsel  for  the  defendant.  The  same  may  be 
said  of  the  twenty-first  ground,  which  com- 
plains that  the  court  said  to  Mr.  Shropshire, 
who  had  suspended  the  argument  while  the 
jury  were  drinking  water,  "  Oo  on,  Mr.  Shrop- 
shire," and  then  remarked,  "I  am  getting 
tired." 

14.  The  twenty-second,  twenty-third,  and 
twenty-fourth  grounds  complain  of  the  rul- 
ing out  of  certein  threats  made  by  White, 
the  deceased,  against  Vann.  These  threats 
were  ruled  out  because  they  had  not  been 
communicated  to  Vann.  There  was  no  er- 
ror in  the  rulings  complained  of  in  these 
grounds.  The  threats  had  never  lieen  com- 
municated to  Vann.  Ldngo  v.  State,  29  Ga. 
470;  Hoye  v.  State,  39  Ga.  718;  Peterson  v. 
State.  50  Ga.  142. 

15.  The  twenty-fifth  ground  claimed  that 
a  new  trial  should  be  granted  because  d  cer- 
tainso-called  newly-discovered  evidence  which 
relates  to  the  disqualification  of  John  Pollock, 
one  of  the  Jurors  who  tried  the  case.    This 
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groand  is  supported  by  the  affidavits  of  J.  W. 
wood  and  A.  W.  Wood.  Tliey  swear,  in  ef- 
fect, that,  on  the  first  Sunday  in  May  preced- 
ing the  trial,  John  Pollocic  was  «t  the  bonse 
0(t  Messrs.  Wood  in  Floyd  county,  and  that 
he  said  to  J.  W.  Wood,  in  the  presence  of  A. 
W.  Wood,  "If  I  am  one  of  the  jurors  that  try 
Yaan  his  neck  will  be  broken."  The  char- 
acter and  credibility  of  the  Messrs.  Wood  are 
testified  to  by  J.  C.  Moore,  the  sberifF  of 
Floyd  county,  and  J.  H.  Lanham.  The  de- 
fendant and  his  counsel  made  affidavit  that 
ttiey  were  not  informed  of  this  until  after  the 
trial.  Pollock,  the  juror,  made  an  affidavit 
denying  the  stiitement  made  by  the  Messrs. 
Wood,  so  far  as  making  the  remark  ascribed 
to  him  is  concerned.  He  says  that  it  iS  quite 
Ukely  that,  in  reply  to  some  question  or  re- 
marks on  the  subject,  he  may  have  said 
something  to  the  effect  that  from  what  be 
bad  heard  it  was  likely  that  Vann  would  be 
bung;  but  that  if  he  said  anything  of  the 
kind  it  was  merely  the  expresdon  of  an  im- 
mature opinion,  arising  and  expressed  only 
•  few  dajp^  after  the  homicide  from  mere  ru- 
mors of  facts  then  afloat  in  the  coimty;  that 
he  bad  no  well-grounded,  fixed,  or  matured 
opinion  as  to  the  guilt  or  innocence  of  Vann; 
that  his  feelings  towards  Vann  were,  and 
have  remained,  entirely  friendly;  and  that 
when  he  was  sworn  at  the  trial  of  the  case  as 
to  his  competency  he  answered  the  questions 
propounded  to  hki  <ni  his  voir  dire  truly  and 
exactly,  and  ttaa^  if  the  evidence  had  not 
shown  the  defendant  guilty  under  the  law, 
he  could  and  would  have  returned  a  verdict 
of  acquittal.  The  character  and  credibility 
of  PoUock  are  testified  to  by  Taliaferro.  Wor- 
sham,  the  sheriff  of  the  county,  and  Edwards. 
On  a  motion  for  a  new  trial  in  a  criminal 
case,  because  of  the  previously  expressed 
opinion  of  one  of  the  jurors  who  rendered 
the  verdict,  the  circuit  judge,  as  to  this  ques- 
tion, occupies  the  place  of  a  trier,  and  this 
court  will  not  undertake  to  control  his  judg- 
ment as  to  the  credibility  of  the  proof,  un- 
less it  is  clear  and  manifest  from  the  record 
that  he  has  erred.  Bay  v.  State,  15  Ga.  228; 
Ciostly  V.  State,  19  Gia.  614.  In  this  case  the 
Judge  heard  the  witnesses,  be  knew  their 
character  and  credibility,  and  he  decided  that 
Pollock  was  a  competent  juror.  We  cannot 
say  tliat  be  erred  in  so  doing. 

16.  Having  discussed  all  tbespecial  grounds 
of  the  motion  which  we  deem  worthy  of  no- 
tice. It  only  remains  now  for  us  to  discuss 
the  general  ground  that  the  verdict  is  con- 
trary to  the  evidence.  We  have  read  the 
evidence  carefully  several  times,  from  l>egln- 
ning  to  end,  and  we  are  convinced  that,  in- 
stead of  the  verdict  being  contrary  to  the  evi- 
dence, the  evidence  really  demanded  the  rer- 
dict.  This  unfortunate  man  seems  to  have 
l)een  the  aggressor  throughout  the  whole  dif ' 
ficulty.  From  early  morning  until  late  in 
the  afternoon  be  seems  to  have  pursued  the 
deceased,  heaping  upon  him  curses  and  abase 
whenever  they  met.  The  deceased  avoided 
Um,  and  failed  to  resent  any  of  the  insults 


heaped  upon  bim.  The  accused  filled  himself 
with  whisky,  which  excited  his  mind  and  in- 
flamed his  passions, — so  much  so  that  be  was 
a  terror  to  the  peaceable  citizens  of  the  town. 
At  their  final  meeting  late  in  the  afternoon 
be  continued  his  abuse,  and  the  use  of  Tulgar 
and  ol>scene  language  towards  White,  heap- 
ing upon  him  the  vUest  epithets,  and  finally 
drawing  a  pistol,  with  which  he  slapped 
White  upon  the  face.  White  then  pnshed 
bim  down.  As  he  arose,  he  pointed  his  pis- 
tol in  the  direction  <A  White,  and  fired. 
White  then  drew  his  pistol,  and  fired  i^  Yieaa 
twice  in  rapid  succession,  whereupon  he  was 
told  by  some  of  the  bystanders  to  desist,  and. 
although  he  had  his  pistol  in  position  to  shoot 
the  third  time,  he  immediately  lowered  it  and 
walked  off.  As  White  was  walking  away 
from  Vann,  and  was  six  or  seven  steps  off, — 
some  of  the  witnesses  say  as  far  as  ten, — 
Yann  took  deliberate  aim,  and  shot  and  killed 
bim.  This  state  of  facts,  under  the  law, 
makes  a  clear  case  of  mnrder.  If  he  liad 
killed  White  while  White  was  shooting  at 
him,  under  the  evidence  it  would  still  liave 
l)een  mnrder,  because  be  brought  on  the 
emergency  by  his  own  conduct;  but,  after 
White  had  ceiased  to  shoot,  after  the  difficut 
ty  was  apparently  over  as  far  as  White  was 
concerned,  and  as  White  was  walking  away 
from  him,  making  no  demonstration  against 
him,  he  shot  and  killed  bim.  There  was  no 
urgent  and  pressing  danger  at  tbte  time  of 
the  shooting;  inde^  there  was  no  danger 
whatever.  The  law  is  that,  "if  a  penon  kill 
another  in  his  defense,  it  must  appear  that 
tlie  danger  was  so  urgent  and  pressing  at  the 
time  of  the  killing  that  in  order  to  save  his 
own  life  the  killing  of  the  other  was  absolute- 
ly necessary."  Nothing  of  this  kind  appears 
from  the  record  in  this  case,  but  the  whcrie 
evidence  shows  that  it  was  a  cold-blooded, 
premeditated  murder  on  the  part  of  Yann. 
We  sympathize  with  him  snd  bis  unfortunate 
family  upon  the  dreadful  fate  which  he  has 
brought  upon  himself,  but  courts  and  Juries 
cannot  yield  to  their  sympathies.  The  law 
mnst  be  executed.  The  more  strictly  it  Is 
enforced  in  cases  like  this,  the  less  cause  will 
there  be  for  its  enforcement.  "The  way  of 
the  transgressor  is  hard, "  and  be  must  leom 
that  "the  velvet  glove  of  liberty  incases  the 
meroiless  band  of  the  law."  Judgment  af- 
firmed. 


(n  8.  c.  »T> 

DB  LAINB  «.  AU>ERUAN. 

(Supreme  Court  of  South  Carolina.  July  S,  iSsn.) 
FOHCIBLB  Bmtbt  ahd  Dbtunbb— Tixtcxss. 
1.  Oen.  St  B.  C.  {}  229^  8295,  Drovide  that  "if 
any  person  be  put  oat  or  dlsaelsea  of  any  lands  or 
tenements  In  forcible  manner,  or  put  ont  peaceably, 
snd  be  afterwards  holden  out  with  stTonK  hand, 
»  •  •  the  party  aeKrieved  in  this  behalf  Bhali 
have  an  action  aralnst  diaaetsor,"  and  recover 
treble  damage*.  DefendMit,  the  owner  of  a  saw- 
mill, with  the  lisht  to  run  a  tramway  oonoeotinK 
It  with  a  railroad,  laid  a  temporary  iron-rail  track, 
and  in  doing  so  straightened  the  tramway.  Noob- 
jeotion  was  made  at  the  time,  but,  when  the  de- 
fendant oommenoed  to  take  up  the  track  for  Vb» 
parpoae  of  moving  the  mill,  plalntlS.gave  notlea 
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fhat  tbe  track  ran  over  a  oomer  of  Ms  land,  and 
that  the  rails,  by  being  laid  there,  had  beoome  fizt- 
ores.  Held,  that  the  action  of  forcible  entiy  and 
detainer  would  not  Ue  against  defendant  for  re- 
moving the  rails,  as  plaintUt  was  not  thereby  dis- 
seised of  any  of  nis  **uuids  or  tenements.  * 

8.  Nor  can  the  acUon  be  maintidned  as  trespass 
«t  et  armlt  on  the  theory  that  the  rails  were  plain- 
tUTs  property.  As  the  rails  were  only  laid  for  a 
temporal^  purpose  they  never  became  fixtures,  and 
the  act  of  plointifC  in  permitting  the  rails  to  be  laid 
without  objection  amonnted  at  least  to  an  executed 
license,  which  he  could  not  revoke  at  his  option  so 
•s  to  appropriate  the  rails. 

8.  Nor  can  the  action  be  maintained  tor  going 
upon  plaintiff's  land  by  force  and  treading  down 
toe  grass,  thereby  breaking  pU^ntUPs  close,  as  de- 
fendant entered  upon  the  land  to  lay  the  rails  with 
plaintiiTs  consent,  and  this  carried  with  it  the 
right  to  remove  the  rails  in  a  peaceable  manner; 
and  besides,  plaintiff  admitted  that  his  land  was 
not  damaged  either  by  laying  down  or  removing 
tberails. 

Appeal  from  common  pleas  circuit  conrt  of 
Glsrendon  county;  PfiESSi.BY.  Judge. 

M.  O.  GcUlnchat  and  Charles  Boyle,  for  ap- 
pellant. John  a.  Wilson  and  Joseph  F. 
f  Rhame,  for  respondent. 

MoOowAN,  J.  Tbe  complaint  stated  that 
"on  or  about  May  2,  1887,  tbe  plaintiff  was 
in  possession  of  a  tract  of  land  in  Clarendon 
county,  and  that  tbe  defendant,  by  himself 
and  his  servants,  unlawfully  entered  upon 
said  land,  and  with  force  and  violence  did  re- 
move  from  said  land  iron  rails  which  were 
fixtures,  property  of  said  plaintiff,  whereby 
plaintiff  lost  said  iron  rails,  to  the  damage  of 
the  said  plaintiff  five  hundred  dollars,  and 
thereby  defendant,  by  force  of  section  2296 
of  the  General  Statutes  of  the  state,  forfeited 
and  became  liable  to  the  plaintiff  in  treble 
the  amount  of  said  damages,  wherefore  plain- 
tiff demands  judgment  against  the  defendant 
for  the  sum  of  fifteen  hundred  dollars."  It 
■eems  that  the  defendant  bad  purchased  a 
saw-mill  and  the  right  to  run  a  tram-road  by 
which  to  transport  his  lumber,  connecting 
with  the  Central  Bail  road.  Afterwards  he 
wished  to  improve  the  road  so  as  to  run  an 
engine  on  It,  and  for  that  purpose  he  hired 
iron  rails  from  the  Wilmington,  Columbia  & 
Augusta  Railroad  Company,  and  laid  a  tem- 
porary iron-rail  track,  and  in  doing  so  straight- 
ened somewhat  the  tramway.  This  new 
track  was  used  without  any  complaint  of  the 
change  on  the  part  of  the  land-owners,  who 
had  given  Bradham  (from  whom  the  defend- 
ant purchased)  permission  to  build  the  tram- 
way. The  timber,  however,  became  exhaust- 
ed in  tbe  locality,  and  the  defendant  com- 
menced taking  up  the  track,  when  for  the 
first  time  the  plaintiff  claimed  that  the  track 
ran  over  a  comer  of  his  land, — about  200 
yards  in  an  nnln  closed  bottom, — and  gave 
notice  that  the  rails  must  not  be  removed,  for 
by  being  laid  there  they  had  become  "fixt- 
ures," and  belonged  to  him  as  the  owner  of 
the  soil.  The  defendant,  nevertheless,  re- 
moved the  rails,  and  tbe  plaintiff  brought  this 
action  for  $500  damages,  and  the  consequent 
forfeiture  of  three  times  that  amount, 
($1,SOO,)  against  the  defendant,  as  a  "dis- 
seisor," in  forcible  entry  and  detainer.    The 


defendant  pat  In  •  general  denial,  and,  ln« 
terposing  several  specific  defenses,  denied 
that  tbe  plaintiff  owned  tbe  land  mentioned 
in  tbe  complaint,  or,  if  so,  that  he  ever  ot>- 
jected  to  the  entry  and  laying  down  of  the 
rails,  bnt  reserved  bis  objections  to  the  re- 
moval of  them;  that  the  plaintiff  knew  that 
the  rails  were  laid  only  for  a  temporary  pur- 
pose; and  that  the  land  was  not  in  the  slight- 
est degree  injured,  either  by  laying  down  or 
taking  up  the  rails,  which  was  admitted  by 
the  plaintiff.  The  plaintiff's  attorney  made 
the  following  requests  to  charge,  which  were 
declined  by  the  judge:  "(1)  That  if  tbe  jury 
believe  the  plaintiff  notified  the  defendant 
not  to  come  upon  his  land,  and  the  defend- 
ant unauthorized  did  go,  then  the  plaintiff  is 
entitled  to  recover  something  for  such  unlaw- 
ful invasion  of  his  rights;  (2)  that  if  the  d^ 
fendant  laid  rails  Mid  festened  tbem  to  tbe 
soil,  as  for  a  railway  on  pladntifTs  land,  wltb^ 
oat  consulting  plaintiff,  then  they  became 
fixtures  and  a  part  of  tbe  land,  and  defend- 
ant had  no  authority,  without  plaintiff's  per* 
mission,  to  remove  said  rails;  (8)  that  if  de- 
fendant rented  rails,  and  attached  them  to 
the  soil  of  plaintiff's  land,  the  fact  that  the 
rails  belonged  to  third  parties  would  not  jus- 
tify the  defendant  in  forcibly  removing  said 
rails,  when  forbidden  to  come  upon  plaintiff's 
land;  (4)  that  if  the  jury  believe  that  the  de- 
fendant attached  the  rails  to  tbe  soil  of  plain- 
tiff, whether  the  rails  belonged  to  tbe  defend- 
ant or  to  some  other  party,  who  had  given 
him  dominion  over  them,  the  rails,  nevertbe> 
less,  became  'fixtures,'  and  a  part  of  plain- 
tiff's land,  and  the  defendant  is  responsible 
to  plaintiff  for  removing  them,"  etc.  Under 
a  full  and  lucid  charge  the  jury  found  for  the 
"defendant."  and  the  plaintiff  appeals  to  this 
court  upon  the  following  exceptions,  alleging 
error  in  addition  to  the  refusal  of  the  requests 
to  charge:  "First,  that  the  complaint  did 
not  allege  any  trespass,  and  that  tbe  only 
damages  claimed  under  the  complaint  was 
the  value  of  the  iron  rails  removed  by  tbe 
defendant;  second,  that  the  rails,  though  at- 
tached to  the  land  by  the  defendant,  who  had 
leased  them  from  the  Wilmington,  Columbia 
&  Augusta  Railroad  Company,  were  not  fixt- 
ures, and  in  no  wise  connected  with  the  land 
so  as  to  give  plaintiff  any  right  of  property  in 
them,  or  right  to  damages  for  their  removal  by 
the  defendant;  f  A<nf ,  that  tbe  rails  not  being 
the  property  of  the  defendant,  but  twlonging 
to  the  Wilmington,  Columbia  A  Augusta 
Railroad  Company,  the  plaintiff  could  not  re- 
cover from  tbe  defendant  for  removing  them, 
and  defendant  was  not  liable  to  plaintiff  for 
their  value,  and  tiie  jury  could  not  find  any 
damages  for  their  removal  by  tbe  defendant; 
fourUi,  that  his  honor  erred  in  charging  tbe 
jury,  also,  that  there  was  no  evidence  of  force 
and  violence  nsed  by  the  defendant  or  bis 
agents  in  entering  upon  the  land,  or  In  i» 
moving  said  iron  rails,"  rto. 

We  agree  with  tbe  circuit  ]adge  that  it  is 
rather  difficult  to  determine  tbe  precise  char* 
acter  of  this  case.    The  complaint  indicates 
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that  it  is  simply  an  action  for  removing  cer- 
tain iron  rails  from  the  land  of  the  plaintiff, 
under  the  provisions  of  the  law  upon  the 
subject  of  "forcible  entry  and  detainer, "  of 
which  sections  2294  and  2295  of  the  General 
Statutes  provide  as  follows:  "If  any  person 
be  put  out  or  disseised  of  any  lands  or  tene- 
menta  in  forcible  manner,  or  put  out  peace- 
ably, and  be  afterwards  bolden  out  with 
strong  hand,  •  •  •  the  party  aggrieved 
in  this  behalf  shall  have  an  action  against 
such  disseisor.  If  the  party  aggrieved  re- 
cover in  such  action,  and  it  be  found  by  ver- 
diet,  or  In  any  other  manner  by  due  form  of 
law,  that  the  party  defendant  entered  with 
force  into  the  lands  and  tenements,  or,  after 
his  entry,  did  hold  them  with  force,  the 
plaintiff  shall  recover  treble  damages  against 
the  defendant,"  etc.  We  do  not  think  that 
this  action  can  be  maintained  under  these 
provisions  of  the  law  of  "forcible  entry  and 
detainer."  There  has  been  no  "disseisin" 
here.  The  defendant  is  holding  forcibly  no 
part  of  the  plaintiff's  lands,  but,  on  the  con- 
trary, the  plaintiff  is  in  quiet  possession  of 
all  his  real  estate.  If  it  Is  intended  to  assert 
that  the  iron  rails  now  removed  from  the  land 
are,  in  the  sense  of  the  above  provisions, 
"the  lands  and  tenements"  of  the  plaintiff, 
which  areholden  with  strong  hand  from  him, 
80  that  in  respect  to  them  he  can  maintain 
an  action  for  forcible  entry  and  detainer,  we 
cannot  accept  the  view.  Such  act.ions  for 
damages  and  forfeiture  are  very  rare  with 
us,  if  this  is  not  the  first  in  the  state;  the 
remedy  generally  resorted  to  for  the  "resti- 
tution" of  possession  in  cases  of  forcible  de- 
tention being  the  summary  process  allowed, 
somewhat  in  the  nature  of  a  criminal  pro- 
ceeding. See  State  v.  Huntington,  3  Brev. 
111.  As  it  seems  to  us,  both  from  the  nature 
of  the  wrong  and  the  terms  of  the  statute 
itself,  the  civil  action  for  damages  and  pen- 
alty was  given  for  "the  detainer,"  not  of  any 
sort  of  property  as  at  common  law,  but  only 
of  "lands  and  tenements."  It  is  clear  that 
the  plaintiff  can  have  no  right  to  the  rails  in 
contention,  except  as  an  incident  and  part  of 
his  land,  as  to  which  there  is  no  allegation  of 
detainer.  "Forcible  entry  cannot  be  of  a 
way  or  other  easement,  or  of  a  common  or 
office."  1  Toml.  Law  Diet.  tit.  "Forcible 
Entry  and  Detainer." 

As  the  action  was  under  the  statute,  this 
would  seem  to  be  an  end  of  it.  But  it  is  sug- 
gested that  the  action  is  maintainable  as  an 
ordinary  trespass  vi  et  armis.  This  could  be 
only  on  the  ground  that  the  rails  were  the 
property  of  the  plaintiff.  He  certainly  had 
no  right  to  them  when  they  were  first  laid 
upon  his  land,  but  it  is  insisted  that  as  soon 
as  they  were  so  laid  they  became  his  property 
by  operation  of  law, — the  doctrine  of  "fixt- 
ures,"— by  which  personal  property  which 
is  affixed  to  the  freeliold  becomes  a  part  of 
the  freehold,  so  that  the  ownership  of  it  is 
merged  in  that  of  the  soil.  Without  refer- 
ence to  the  undoubted  fact  that  the  rails  did 
not  belong  to  the  defendant,  but  were  hired 


from  the  railroad  company  for  the  purpose  of 
using  them  on  the  temporary  tracts,  we  agree 
with  the  circuit  Jndge  that  they  were  not 
laid  on  the  plaintiff's  land  in  such  manner, 
and  under  anch  drcamstances,  as  to  make 
them  "fixtures,"  transferring  the  title  to  the 
owner  of  the  soil.  As  was  said  by  this  court 
in  Evans  V.  McLucas,  15  S.  C.  70:  "As  a  gen- 
eral rule  all  things  that  are  annexed  to  the 
land  become  a  part  of  it.  But  to  this  there 
are  exceptions,  as  where  there  is  a  manifest 
intention  to  use  the  alleged  'fixtures'  in 
some  employment  distinct  from  that  of  the 
occupier  of  real  estate,  or  where  the  chattel 
has  been  annexed  for  the  purpose  of  carrying 
on  trade,  it  Is  not,  in  general,  considered  as 
part  of  the  realty.  In  modern  times,  for  the 
encouragement  of  trade,  many  things  are  now 
considered  as  personal  property  which  seem 
to  be  attached  to  the  freehold.  This  is  par- 
ticularly true  as  between  landlord  and  ten- 
ant for  years.  The  tenant  may  take  away 
chimney-pieces  or  a  cider  mill  and  press  or 
pump  erected  on  the  land,"  etc.  It  is  said 
that  the  defendant  here  was  not  a  tenant, 
but  a  mere  intruder.  He  had  purchased  tlie 
right  to  the  tram-road.  Xo  objection  was 
made  to  improving  it  by  substituting  the 
iron  rails.  The  plaintiff,  seeing  the  rails 
laid  down,  stood  by  in  silence,  and  we  think 
all  the  circumstances  amount,  at  least,  to  an 
executed  license,  which  the  plaintiff  oould 
not  revoke  at  his  option,  so  as  to  appropriate 
the  rails  whioli,  with  his  knowledge,  were 
placed  on  bis  land  for  a  temporary  purpose 
withoutobjectiononhis  part.  Besides,  it  was 
manifestly  the  expectation  and  intention  of 
all  the  parties  that  the  track  was  to  be  tem- 
porary in  its  character,  and  not  a  permanent 
structure  as  an  improvement  of  the  land. 
See  Sullivan  v.  Jones,  14  S.  G.  367;  Domi- 
nick  V.  Farr,  22  S.  G.  585;  and  Jones.  Chat. 
Mortg.  §  133.  In  this  last  reference,  the 
principle,  as  we  underatand  it,  is  correctly 
stated:  "The  purpose  of  the  annexation  as 
well  as  the  mode  of  it  determines  the  charac- 
ter of  the  property  annexed.  The  same  naode 
may  exist,  and  yet  the  property  be  personal 
in  the  one  case  and  real  in  the  other.  For 
example,  trees  growing  in  a  nursery  are  an- 
nexed to  the  soil  in  the  same  way  as  trees 
growing  in  an  orchard;  but  in  the  former 
case  they  are  cultivated  for  the  purpose  of 
trade,  in  the  latter  as  a  permanent  accession 
to  the  land.  The  general  principle  to  be  kept 
in  vie w,  underlying  all  questions  of  this  kind, 
is  the  distinction  between  the  business  which 
is  carried  in  or  upon  the  premises  and  the 
premises  or  locua  in  quo;  the  former  is  per- 
sonal in  its  nature,  and  articles  that  are 
merely  accessory  to  the  business,  and  haw 
been  put  on  the  premises  for  this  purpose, 
and  not  as  accessions  to  the  real  estate,  re- 
tain the  personal  character  'of  the  principal 
to  which  they  appropriately  belong,  and  are 
subservient,"  etc. 

But  it  is  still  further  urged  that,  oonoeding 
that  the  removed  rails  were  not,  in  the  sense 
of  the  forcible  entry  law,  "lands  and  tens- 
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ments,"  nor  the  personal  property  of  the 
plaintiff  as  "fixtures,"  still  the  defendant, 
after  being  forbidden  to  do  so,  did  go  upon 
the  plaintiff's  land  by  force,  and  did  txead 
down  the  grass  thereon  growing,  thereby  in 
law  breaking  his  close;  and  therefore.  In  any 
event,  the  plaintiff  was  entitled  to  recover 
something  for  such  onlawf  al  invasion  of  bis 
rights.  It  will  be  remembered  that  the  plain- 
tiff never  objected  to  the  defendant  entering 
upon  his  lands  and  laying  down  the  rails,  but 
only  objected  to  his  entering  for  the  purpose 
of  removing  them.  It  was  then  too  late  to 
object,  for,  aa  we  have  seen,  the  plaintiff,  by 
his  previous  conduct,  bad  at  least  given 
license  to  lay  and  use  the  rails,  and  that,  as 
we  think,  carried  the  right  to  remove  them 
in  a  quiet  and  peaceable  manner.  The  plain- 
tiff himself  proved  that  his  land  was  in  no 
way  damaged  either  by  laying  down  or  re- 
moving the  rails.  The  judge  did  charge  that 
"there  was  not  a  sointilla  of  proof  as  to  the 
defendant  committing  any  trespass  in  enter- 
ing  on  the  land  to  lay  the  rails,  and  that  the 
plaintiff  admitted  on  the  stand  that  his  land 
was  not  injured  bythe  taking  up  of  theiron;" 
but  he  also  charged  that  while  the  engineer 
who  removed  the  rails  had  the  right  to  enter 
upon  the  plaintiff's  land  for  that  purpose,  yet 
he  bad  no  right  to  commit  an  "outrage"  up- 
on the  plaintiff;  and  if  he  did  so,  by  cursing 
or  otherwise,  while  cutting  up  the  trees 
whicli  had  been  thrown  across  the  track,  or 
in  taking  up  the  iron  rails,  "the  jury  must 
find  for  the  plaintiff  such  damages  as  would 
compensate  him  for  any  outrage  committed 
upon  his  person  or  feelings. "  The  judgment 
of  this  court  is  that  the  judgment  of  (he  cir- 
cuit court  be  affirmed. 

SmFsoN,  G.  J.,  and  MoIves,  J.,  concur. 


(31  S.  O.  276) 

HooOE  et  we.  v.  Weeks  et  aU 

(Supreme  Court  of  SouOh  CaroUna.  July  6, 1889.) 

MoBTOAOBS  —  Absoluts  Dbbd  —  Spboivio  Fxa- 
'    rOBULXCB — Lachbi. 

1.  The  evidence  in  an  action  to  compel  a  reoon- 
▼eyance  of  land  showed  that  the  land  bad  been  con- 
yeyod  to  defendants'  testator  by  plaintiffs,  with 
the  usual  covenants  of  warranty  and  delivery  of 
possession ;  that  at  the  time  of  the  conveyance  no 
money  passed;  that  the  consideration  recited  as 
"paid,  "—about  one-fonrth  of  the  value  of  the  land, 
— was  the  amount  which  plaintiffs  alleged  they 
owed  on  a  note  to  testator ;  that  testator  agreed  in 
writing  that  he  would  reconvey  on  payment  of  the 
purchase  money,  interest,  and  taxes,  and  that  the 
writing  was  afterwards  lost;  and  that  during  the 
time  testator  was  in  possession — more  than  10 
years — no  right  to  redeem  was  asserted  by  plain- 
tiffs. Held,  that  the  transaction  was  a  sale  with 
the  right  to  repurchase,  and  not  a  mortgage. 

2.  Specific  performance  of  a  written  contract  by 
a  decedent  to  convey  land,  which  was  lost  during 
decedent's  life-time,  will  not  be  enforced,  10  years 
after  its  execution,  against  decedent's  representa- 
tives. 

Appeal  from  common  pleas  circuit  conrt  of 
Clarendon  county;  Presslet,  Judge. 

M.  C.  Qalluehat  and  Charles  Boyle,  for 
appellants.  John  S.  Wilson,  for  respond- 
ents. 


HcOowAR,  J.  On  March  8,  1877,  A.  0. 
Hodge  and  his  wife,  H.  J.  Hodge,  anited  in 
conveying  a  tract  of  pine  land  in  the  county 
of  Clarendon,  containing  277  acres,  more  or 
leas,  to  James  B.  Weeks.  The  deed  was  in 
the  usual  form,  in  consideration  "of  $150 
paid,"  with  general  warranty,  and  was  reg- 
ula^  reoord«l  March  17,  1877.  The  donee, 
James  D.  Weeks,  took  possession,  and  held 
and  used  it  as  his  own  until  April  26, 1887. 
when  he  died,  leaving  a  will,  by  which  hede> 
vised  the  land  to  his  widow,  Elizabeth  Weeks, 
and  bis  children,  Amanda  C.  Weeks,  Gloven- 
der  B.  Weeks,  and  John  W.  We^,  the  last- 
named  of  whom  was  executor  of  his  wUl. 
Soon  after  the  death  of  James  D.  Weeks, 
leaving  his  wife  and  children  in  possession 
of  the  land,  A.  0.  Ho<lge  and  his  wife  brought 
this  action  against  them,  alleging  that  the 
aforesaid  deed  was  not  intended  to  be  abso- 
lute, but  in  fact  a  mortgage;  that  at  the  time 
it  was  executed  no  money  was  paid,  but  the 
consideration  of  $150  expressed  as  "paid" 
was  a  note  which  the  plaintiff  A.  O.  Hodge 
owed  James  D.  Weeks  for  money  previously 
borrowed  from  him,  and  that  the  deed  was 
made  on  the  distinct  understanding  "that  up- 
on the  payment  to  the  said  James  D.  Weeks 
of  the  note  for  $150,  and  the  interest  that 
might  be  due  thereon,  and  the  taxes  paid  on 
the  land  by  the  said  Weeks,  that  he  would 
reconvey  the  said  land  to  the  plaintiflb,  which 
agreement  or  defeasance  the  said  James  D. 
Weeks,  a  few  days  after  the  deed  was  deliv- 
ered, did  execute  and  deliver  to  the  plaintiffs 
in  writing,  duly  signed  in  the  presence  of 
two  witnesses;  that  in  June,  1888,  the  plain- 
tiffs, In  accordance  with  said  agreement,  ten- 
dered the  principal  and  interest  on  tlie  $150 
note,  and  the  taxes  paid  on  the  land ;  and  their 
complaint  demanded  judgment  ttiat  the  said 
deed  be  declared  to  l)e  a  mortgage ;  that  an 
account  should  be  taken;  and  that,  upon  the 
payment  of  the  amount  due,  the  plaintiffs 
should  have  the  right  to  redeem,"  eto.  The 
cause  came  on  to  l>e  heard  by  Judge  Fkess- 
LEY,  and  all  the  evidence  is  in  the  brief. 
There  was  evidence  tending  to  show  that  no 
money  passed  at  the  time  the  deed  was  exe- 
cuted; that  at  that  time  the  land  was  worth 
much  more  than  the  $150  note, — probably 
three  or  four  times  as  much;  ttiat  when  the 
deed  was  executed,  James  D.  Weeks  verbally 
promised  that  he  would  reconvey  the  land  to 
the  plaintiffs  when  they  should  pay  him  the 
purchase  money  and  interest  on  $150  and  the 
taxes;  and  in  a  few  weeks  aftor  he  did  sign 
and  deliver  an  agreement  to  that  effect  at  the 
house  of  plaintiff  in  the  presence  of  two  wit- 
nesses, H.  S.  Briggs  and  I.  S.  Hodge,  but 
tbat  said  paper  was  never  recorded,  and  is 
now  lost,  so  that  it  cannot  be  produced. 
There  was  some  evidence  as  to  the  value  of 
the  turpentine  lands  per  year,  but  from  the 
view  the  court  takes  it  will  not  be  necessary 
to  consider  that  subject.  The  circuit  judge 
held  as  follows:  "A.  0.  Hodge  assigns  no 
reason  for  bis  long  delay  to  seek  from  J.  D. 
Weeks,  in  his  life-time,  performance  of  his 
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said  contract.  He  says  he  was  not  able  to  do 
■o,  but  does  not  say  why  he  did  not  raise  the 
money  for  that  patpose  on  the  land  now 
sought ;  nor  does  he  say  that  be  has  any  other 
means  now  of  raising  the  amount.  The  above 
facts  reduce'  the  question  before  me  to  one  of 
enforcing  speciflc  performance  of  a  lost  con- 
tract, made  more  than  eleven  years  before 
the  court  is  asked  to  enforce  It,  and  that  after 
the  death  of  the  person  who  made  it  more  than 
ten  years  before  his  death.  Though  wdl  sat- 
isfied that  the  plaintlfb  did  not  receive  half 
the  value  of  their  land,  and  therefore  being 
very  reluctant  to  refuse  them  relief,  yet  I 
find  no  case  or  legal  satbority  which  would 
Justify  that  relief,  after  such  gross  negli- 
gence and  long  delay  to  apply  either  to  the 
other  party  or  to  the  court  for  performance 
of  the  contract,  and  whilst,  in  this  case,  I 
might  stretch  my  discretion  to  relieve  hard- 
rtiips,  yet  the  result  would  most  certainly  be 
mlMhievons  in  its  tendency  to  promote  and 
stir  up  endless  litigation  and  stale  claims.  It 
is  best,  as  a  general  rule,  to  Iseep  all  persons 
impressed  with  the  doctrine  that  they  must 
not  sleep  too  long  upon  their  rights.  The 
oomidaint  is  dismissed  without  costs,"  etc. 

The  plaintilfs  appeal  to  this  court  upon  the 
foUowing  grounds:  "(1)  Because  his  honor 
erred  in  finding  as  a  matter  of  fact  that  at 
the  time  of  the  execution  of  the  deed  (by  the 
plaintiffs)  Weeks  (the  defendants'  testator) 
promised  the  plaintiffs  that  he  would  recon- 
vey  the  said  land  to  them,  when  they  should 
pay  him  the  purchase  money;  when  he  should 
have  found  that  the  said  Weeks  promised  to 
reconvey  the  said  land  when  the  plaintiffs 
paid  back  the  money  that  they  had  borrowed 
from  him,  namely,  $150,  with  interest  there- 
on, and  the  taxes  paid.  (2)  Because  his 
honor  erred  in  finding  that  the  transaction 
was  an  absolute  conveyance  to  Weeks  by 
Hodge  and  Ids  wife,  and  a  written  obligation 
by  Weeks  to  reconvey  the  land  to  them  when, 
they  should  repay  the  $150  and  interest  and 
taxes;  when  his  honor  should  have  found  in 
addition  that  the  said  transaction  was  for  the 
purpose  of  securing  the  payment  to  Weeks  of 
the  $150  that  Hodge  and  bis  wife  had  bor- 
rowed from  him.  (8)  That  his  honor  erred 
in  stating  as  a  conclusion  of  law  that  the  facts 
in  the  case  reduced  the  question  before  him 
to  one  of  enforcing  specific  performance  of  a 
lost  contract;  when  he  should  have  found 
from  the  facts  as  developed  by  the  testimony 
that  the  question  before  him  was  whether 
the  deed  given  by  Hodge  and  his  wife,  and 
the  agreement  given  them  by  Weeks,  taken 
together,  constituted  a  mortgage  to  secure 
Vbe  payment  of  the  money  Hodge  and  his 
wife  had  borrowed  from  Weeks.  (4)  That 
his  honor  erred  in  not  finding  as  a  matter  of 
fact  that  Hodge  and  his  wife  had  borrowed 
from  Weeks  $150,  and  that  in  consideration 
thereof  conveyed  the  said  land  to  Weeks, 
and  that  Weeks  gave  them  an  agreement  to 
reconvey  the  land  upon  the  payment  of  the 
$150  witli  Interest  and  taxes.  (5)  That  his 
honor  erred  in  not  decreeing  that  the  said 


deed  given  by  Hodge  and  his  wife  to  Weeks, 
together  with  the  agreement  given  them  by 
Weeks,  taken  together,  constituted  a  mort- 
gage to  secure  the  payment  of  the  $150  Weeks 
had  loaned  Hodge  and  his  wife,  with  the  in- 
terest  and  taxes.  (6)  That  his  honor  having 
found  that  plaintiib  bad  not  received  baa 
the  value  of  the  land,  and  that  at  the  execn* 
tion  and  delivery  of  the  deed  no  money  was 
seen  by  the  persons  present  to  have  been  paid, 
and  the  evidence  showing  that  the  plaintiffs 
were  indebted  to  the  grantee  in  the  sum  of 
$160,  and  the  plaintiffs  testifying  that  the 
deed  was  given  to  secure  the  repayment  of 
the  money  borrowed,  with  the  understanding 
given  in  writing  in  the  lost  paper  tltat  the 
land  would  be  reconveyed  to  himself  upon 
the  payment  as  aforesaid,  that  his  honor 
erred  in  not  decreeing  that  the  whole  trans- 
action amounted  to  a  mortgage.  (7)  That 
his  honor  should  have  decreed  that  the  plain> 
tiffs  were  entitled  to  an  accounting  from  (lie 
defendants  for  the  rents  and  profits  of  the 
land,  and  that  the  plaintiffs  were  entitled  to 
deduct  from  the  amount  due  to  the  defend- 
ants an  account  of  the  $150  borrowed,  and 
the  interest  and  costs  as  aforesaid,  whatever 
amount  was  due  by  the  defendants  to  the 
plaintiffs  for  said  rents  and  profits  of  the 
land,  and  that  upon  a  payment  by  the  plain- 
tiffs of  any  amount  that  may  have  been  found 
due  them  upon  such  accounting,  that  the  de- 
fendants do  reconvey  said  land  to  the  plain- 
tiffs, their  heirs  and  assigns,  forever,"  etc. 

It  is  obvious  that  the  ^ndpal  point  made 
by.  the  appellant  is  that  thecironit  judge  erred 
in  holding  that  the  facts  reduced  this  case  to 
a  question  of  enforcing  specific  perfoi-manoe 
of  a  lost  contract,  wlien  he  should  have  held 
that  the  question  was  whether  the  deed  from 
Hodge  and  wife  was  unconditional,  or  should 
be  considered  with  the  subsequent  agreement 
to  reconvey,  so  as  to  make  one  transaction, — 
a  conveyance  coupled  with  a  defeasance, — 
that  is  to  say,  a  mortgage.  The  two  things 
are  very  distinct,  and  it  is  important,  espe- 
cially in  reference  to  tlie  question  of  ladies, 
to  distinguish  them.  The  fundamental  char- 
acteristic of  a  mortgage  is  that  it  is  consid- 
ered to  be  a  security  for  a  debt;  and,  while 
the  mortgagee  lias  the  right  to  secure  the 
payment  of  his  debt  by  a  foreclosure  of  the 
mortgage,  the  mortgagor  has  the  correspond- 
ing right  to  redeem  the  security  by  paying 
the  debt.  It  is  true  that  there  are  cases  in 
which  a  deed  absolute  on  its  face  will  be  de- 
clared to  be  a  mortgage,— not  an  absolute 
conveyance  of  the  land,  but  a  mere  security 
for  a  debt.  This  cannot  be  done,  however, 
unless  the  facts  and  circumstances  are  of 
such  a  character  as  to  lead  clearly  to  the  con- 
clusion that  such  was  the  intention  of  the 
parties.  It  is  the  old  question  whether  the 
transaction  is  a  mere  sale  with  contract  of 
repurchase,  or  a  mortgage.  This  Is  always 
largely  a  question  of  fact,  each  case  depend- 
ing on  its  own  circumstances,  subject,  how- 
ever, to  some  very  general  and  obvious  rules 
as  guides.    Considering  that  this  land  was 
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conveyed  for  a  grosslj  inadequate  price,  it 
would  not,  as  it  seems  to  us,  be  matter  of 
regret  if  tlie  facts  were  snch  as  to  authorize 
the  view  that  the  transaction  amounted  to  a 
mortgage  to  secure  the  p^ment  of  tlie  $150 
note  as  a  debt  due  by  the  plainttfiFs  to  Weeks, 
the  grantee.  The  circuit  Judge  thought  oth- 
erwise, and  we  must  say  that  we  concur  with 
tdm.  Tlie  conveyance  was  absolute  on  its 
face;  the  consideration  of  $150  was  referred 
to  as  "paid;"  there  was  the  usual  warranty; 
the  possession  of  the  land  was  delivered; 
while  a  mortgagor  holds  the  title,  and  gener- 
ally the  possession.  Kothlng  was  heard  of 
a  debt  due  to  Weeiss,  nor  of  a  daim  to  redeem 
the  land  on  the  part  of  Hodge,  for  over  10 
years,  or  until  after  the  death  of  Weeks.  We 
are  forbidden  to  conclude  that  during  the 
whole  of  that  period  Hodge  and  Weeks  stood 
to  each  other  in  the  relation  of  debtor  and 
creditor,  and  the  debt  was  secured  by  a  mort- 
gage of  the  land  which  was  in  the  possession 
of  Weeks.  Mr.  Pomeroy  says:  "Whether 
any  particular  transaction  does  thus  amount 
to  a  mortgage,  or  to  a  sale  with  a  contract  of 
repurchase,  must  to  a  large  extent  depend 
upon  its  own  special  circumstances,  for  the 
question  finally  turns  in  all  cases  upon  the 
real  intention  of  the  parties  as  shown  upon 
the  face  of  the  writings,  or  as  disclosed  by 
extrinsic  evidence.  A  general  criterion,  how- 
ever, has  been  established  by  an  overwhelm- 
ing consensus  of  authorities,  which  furnishes 
a  sufficient  test  in  a  great  majority  of  cases. 
«  «  «  The  practical  test  is  whether  there 
is  a  liability,  •  •  •  independent  of  the 
conveyance  and  contract  of  reconveyance, 
which  the  grantee  can  enforce  against  the 
grantor.  If  a  loan  is  made  to  the  grantor  at 
the  time  of  executing  the  conveyance,  and 
the  continued  existence  of  his  indebtedness 
therefor  is  evidenced  by  some  collateral  en- 
gagement given  by  the  grantor,  such  as  a 
note  or  bond,  the  case  would  be  simple,  and 
the  transaction  clearly  a  mortgage.  «  «  « 
But  if  this  antecedent  debt  is  wholly  satis- 
fled  and  extinguished  by  the  conveyance,  so 
that  no  liability  remains  under  any  circnm- 
Btances  against  the  grantor,  then  there  is  no 
mortgage,  since  there  is  no  debt  to  be  secured 
thereby.  In  such  a  case  the  surrender  up 
by  the  grantee  of  the  written  evidences  of  the 
original  indebtedness  •  •  •  would  be 
a  very  material  circumstance,"  etc.  3  Pom. 
£q.  Jur.  §  1195.  We  cannot  doubt  that  in 
this  case  there  was  no  debt  to  l>e  secured,  and 
therefore  there  was  no  mortgage.  The  agree- 
ment to  reconvey  was  an  independent  con- 
tract. 

Considering,  then,  the  contract  to  reconvey 
on  the  conditions  stated  to  be  independent  of 
the  deed  to  Weeks,  was  it  error  to  refuse  an 
order  requiring  it  to  be  specifically  per- 
formed? In  the  first  place  the  contract  was 
lost.  We  would  not  undertake  to  say  that 
the  court  would  not,  under  any  circum- 
Btances,  requii-e  specific  performance  of  a  lost 
contract;  but  it  is  established  as  one  of  the 
prerequisites  to  specific  performance  that  the 


proof  of  the  terms  of  the  contract  must  be 
clear,  definite,  and  certain.  As  the  contract 
is  lost,  and  there  is  no  copy  of  it,  its  tenms 
must  rest  only  <m  tlw  aneertain,  slippery 
memory  of  witnesses.  The  loss  of  the  paper 
was  a  great  misfortune  to  the  plaintiffs,  and 
It  is  difficult  to  understand  why  the  matter 
of  the  loss  was  not  stirred  earlier,  and  in  the 
life-time  of  Weeks,  who  could  have  given  a 
new  contract,  or  at  least  have  acknowledged 
the  old  one  lost  But  over  and  above  this 
difficulty,  the  application  for  relief  was  de- 
layed too  long.  We  agree  with  the  Judge 
that,  considering  the  condition  of  the  parties, 
there  certainly  was  most  extraordinary  neg. 
ligence,  which  amounted  to  laches,  and  that 
the  claim  is  stale.  See  Blackweil  v.  Byan, 
21  S.  C.  124,  and  Gregory  v.  Rhoden,  24  S.  C. 
98.  The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

SiMFsoN,  0.  J.,  and  MoItkb,  J.,  concur. 


Ellis  v.  Yoimo. 


(II  S.  C.  J22) 


(Supreme  Court  of  Smith  Carolina.    Jnly  IS, 
1889.) 

UOBTOXOBS— BONX  FlDB  PUBCEASBB. 

A  vendee  of  land,  having  received  from  his  moth- 
er-in-law a  part  of  the  money  used  In  the  purchase, 
executed  a  writing  under  seal,  acknowledging  the 
receipt  of  the  money  and  its  appUoation,  and  stat- 
ing that  the  writing  was  executed  in  order  to  se- 
cnre  to  her  an  interest  in  the  land  to  the  extent  of 
her  advances.  The  paper  was  never  recorded,  and 
the  mother-in-law  lived  with  the  vendee  on  the 
premises  as  a  member  of  the  family,  and  upon  her 
death  the  vendee,  as  her  executor,  brought  an  ao- 
Uon  to  foreclose  the  alleged  mortgage  agtinst  a 
porohaser  on  execution  ag^nst  the  vendee.  Seld, 
that  the  residence  of  the  mother-in-law  on  the 
premises  as  a  member  of  the  vendee's  family  was 
not  snch  an  open  and  unconcealed  possession  as 
would  charge  tae  execntion  purohaser  with  notice 
of  her  claims. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  T.  B.  Fbaser,  Judge. 

Action  by  John  E.  Ellis,  executor  of  Cyn- 
thia  Ann  Wakefield,  deceased,  against  Henry 
M.  Young,  to  foreclose  a  mortgage,  which 
was  as  follows:  "State  of  South  Carolina, 
Abbeville  District.  Know  all  men  by  these 
presents,  that  I,  John  E.  Ellis,  of  s^d  dis- 
trict and  stitte,  did  receive  from  Cynthia  Ann 
Wakefield  the  following  amounts  of  money, 
to-wit:  22d  October,  1860,  one  hundred  doU 
lars;  December,  1860,  one  hundred  and  sev- 
enty-five dollars;  1st  January,  1861,  one  hun- 
dred and  fifty  dollars;  these  amounts  making 
in  all  four  hundred  and  twenty-five  dollars. 
This  money  was  received  by  me  to  pay  for  a 
tract  of  land  bought  by  me  from  W.  H.  Par- 
ker, commissioner  in  equity,  and  known  as 
the  *  Brownlee  Tract,'  containing  two  hun- 
dred and  thirty-two  and  one-quarter  acres, 
more  or  less,  being  said  district  and  state,  ly- 
ing  on  headwaters  of  Job  creek,  bounded  by 
lands  of  B.  M.  Ellis,  Z.  Haddon,  Andrew 
Stevenson,  Wm.  J.  Johnson,  Bethlehem 
Church,  and  otiiers.  And  now,  in  order  to 
secure  the  amount  of  four  hundred  and  twen* 
ty-five  dollars  to  Cynthia  Ann  Wakefield,  now 
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this  Indenture  or  contract  In  writing  is  made 
this  day  by  me  to  give  and  secure  to  Cynthia 
Ann  Wakefield  an  interest  in  said  tract  of 
land  bought  by  me  from  W.  H.  Farlier,  com< 
missioner  in  equity,  October  8d,  1859,  oon- 
taining  two  hundred  and  thirty-two  and  one- 
fourtb  acres,  more  or  less,  and  she  does  from 
this  time  forth  hold  an  interest  in  said  land 
before  mentioned  to  the  amount  of  four  hun- 
dred and  twenty-five  dollars.  In  witness 
whereof  I  have  hereunto  set  my  hand  and 
seal  this  first  day  of  January.  1861.  John 
Eu  Ellis,  [l.  s.]  Witness:  L.  D.  Wkight. 
Abner  L.  Hughes.  "  CSomplaint  dismissed, 
and  plaintiff  appeals. 

Frank  B.  Gary  and  Eugene  B.  Qary,  for 
appellant.  Walter  L.  Miller  and  Benet  <t 
Cason,  for  respondent. 

SmpsoM.  C.  J.  John  E.  Ellis,  plaintiff-ap- 
pellant,  in  1859,  bought  from  the  commission- 
er in  equity  for  Abbeville  county  a  certain 
tract  of  land,  containing  some  230  acres,  and 
in  1861,  having  received  from  Mrs.  Cynthia 
Ann  Wakefield,  his  mother-in-law,  at  differ- 
ent times.  $425  in  the  aggregate,  which 
amount  was  applied  to  the  purchase  mon- 
ey of  said  land,  he  executed  a  paper  ander 
seal  (which  is  found  in  the  case)  in  which 
he  acknowledged  the  receipt  of  this  sum  and 
of  its  application,  as  above,  stating  therein 
that.  In  order  to  secure  Mrs.  Wakefield,  said 
paper  was  made  with  theyiewto  give  her  an 
interest  in  the  land  to  the  amount  of  $425, 
advanced  to  him,  and  by  him  used  as  above 
stated.  Mrs.  Wakefield,  as  already  stated, 
was  the  mother-in-law  of  Ellis,  and  lived 
with  him  on  the  premises  mentioned.  The 
paper  above  was  never  recorded.  On  sales- 
day  in  1885,  the  sheriff  of  Abbeville  sold  this 
land  under  an  execution  in  favor  of  Cochran 
&  Banner  vs.  Ellis,  and  it  was  bid  off  by  the 
defendant.  Young,  at  $1,205,  who  paid  the 
purchase  money  and  received  title.  In  1888, 
Mrs.  Wakefield  having  died  in  the  mean  time, 
and  the  said  Ellis  being  executor  of  her  will, 
the  action  below  was  instituted  by  said  exec- 
utor, upon  the  instrument  above,  styling  it  a 
mortgage,  and  praying  a  foreclosure  thereof, 
a  sale  of  the  land,  and  an  application  of  the 
proceeds  to  executor's  claim  as  al>ove  stated. 
The  defendant.  Young,  interposed  the  de- 
fense of  a  bonaflde  purchaser  without  notice, 
and  pleaded  the  statute  of  limitations  and  pre- 
sumption of  payment  by  lapse  of  time.  The 
master  to  whom  the  case  was  referred  found, 
as  matter  of  fact,  that  Young  had  no  actual 
knowledge  of  the  existence  of  the  paper  sued 
on  up  to  the  time  when  he  completed  his  pur- 
chase from  the  sheriff  by  paying  the  purchase 
money  and  receiving  titles,  and  he  sustained 
the  defense  of  bona  fide  purchaser  without 
notice,  overruling  the  other  defenses.  Upon 
exceptions  to  the  master's  report  from  both 
sides,  his  honor,  T.  B.Fbaseb,  holding  that 
the  defenses  of  the  statute  of  limitations,  and 
of  the  presumption  of  payment  by  lapse  of 
time,  were  personal  privileges  which  might 
be  waived,  overruled  said  defenses,  but  de- 


creed that  whatever  might  be  the  character 
of  the  interest  of  Mrs.  Wakefield,  and  wheth- 
er  the  piq>er  sued  on  should  be  regarded  as  a 
mortgage,  or  the  eridence  of  a  result!  ng  trurt 
in  favor  of  Mrs.  Wakefield,  yet  it  was  never 
recorded,  and  the  fact  that  she  lived  with  her 
son-in-law,  Ellis,  could  not  have  the  effect 
of  notice  of  her  daim,  whether  an  interest  in 
the  land  or  a  claim  to  have  a  debt  paid  out  of 
it;  the  testimony  not  showing  that  she  ex- 
ercised acts  of  ownership  from  which  any 
claim  of  interest  could  be  inferred  in  favor  of 
Mrs.  Wakefield.  He  therefore  ordered  and 
adjudged  that  the  complaint  l9e  dismissed. 

The  plaintiff  has  appealed,  alleging  error 
to  this  decree,  and  to  the  facts  upon  which  it 
was  predicated,  as  found  by  the  circuit  judge. 
The  defendant  also  gave  notice  that  be  would 
ask  the  supreme  court  to  sustain  the  decree 
and  to  dismiss  the  complaint,  on  the  grounds 
that  the  claim  of  plaintiff  was  barred  by  the 
statute  of  limitations,  and  by  the  presump- 
tion of  payment  by  the  lapse  of  time,  and  id- 
so  because  the  paper  offered  by  the  plaintiff 
as  a  mortgage  is  not  a  mortgage,  but  an  evi- 
dence of  an  interest  in  land. 

The  primary  and  main  question  in  the  case 
is  as  to  the  first  defense  of  the  defendant. 
The  defense  of  a  bona  fide  purchase  without 
notice  may  l>e  defeated  in  one  of  three  ways: 
(1)  Where  the  adverse  claimant  stands  upon  a 
deed  or  other  paper,  by  proving  its  record, 
according  to  law;  (2)  by  showing  actual 
knowledge  of  its  existence  before  the  defend- 
ant has  completed  bis  purchase  by  payment 
of  the  purchase  money,  whether  it  has  been  re- 
corded or  not;  and  (3)  where  the  party  claims 
by  having  been  in  possession  by  showing  open 
and  unconcealed  possession,  of  the  character 
and  as  announced  in  Sheorn  v.  Robinson,  22 
S.  G.  40,  and  the  other  cases  on  that  line. 
These  are  all  questions  of  fact,  and  in  this 
case  they  have  all  been  determined  against 
the  appellant,  both  by  the  master  and  the 
circuit  judge.  The  vital  point,  therefore,  in 
the  appeal  of  plaintiff,  resolves  itself  into  the 
question  whether  these  concurrent  findings 
must  be  sustained.  There  is  no  claim  that 
the  paper  under  which  plaintiff  demands  re- 
lief was  ever  recorded,  so  there  is  no  founda- 
tion for  the  appeal  on  that  ground.  As  to 
actual  notice,  true,  there  is  a  confiict  in  the 
testimony,  but  the  master  who  had  the  wit- 
nesses before  him  found  for  the  defense, 
in  which  the  circuit  judge  concurred.  We 
see  no  reason  to  overrule  this  finding.  And 
as  to  the  third  ground,  to- wit,  possession  on 
the  part  of  Mrs.  Wakefield,  we  think  the 
findings  were  sustained  by  evidence.  In 
fact,  the  very  character  of  appellant's  action 
is  in  substance  a  denial  of  such  possession. 
The  appellant  regards  the  paper  under  which 
he  claims  as  a  mortgage  executed  to  secure 
the  payment  of  borrowed  money  He  styles 
it  a  mortgage,  and  sought  its  foreclosure  as 
a  mortgage.  He  repudiates  the  idea  of  its 
being  an  instrument  conveying  an  interest 
in  land,  and  he  rests  upon  it  as  a  security  for 
money  advanced  by  his  testatrix;  and  it  is 
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only  in  that  view  that  he  has  any  standing 
in  court.  The  land  was  purchased  by  the 
plaintiff  in  the  first  instance,  and  we  snppose 
he  went  into  possession  as  such  purchaser. 
True,  his  mother-i  n-iaw,  Mrs.  Wakefield,  lived 
with  him,  not,  however  as  part  owner,  but 
as  one  of  his  family,  and  holding  a  mortgage 
to  secure  the  money  which  she  had  loaned 
Ellis,  and  which  Ellis  had  used  in  part  pay- 
ment of  his  purchase  money  But  there  is 
no  pretense  that  she  was  a  mortgagee  in  pos- 
session. The  only  evidence  of  possession 
oame  from  the  appellant,  and  be  only  says 
"that  she  lived  there.  Made  that  her  home, 
and  we  supported  her.  She  died  at  my  house. 
She  didn't  work  any  of  the  land  herself.  I 
worked  it  all,  and  she  Just  lived  there  as  one 
of  the  family,"  etc.  "As  her  home,  I  con- 
sidered that  she  had  an  interest  in  the  land." 
We  do  not  think  that  such  residence  on  the 
land  iu  the  house  of  the  defendant  under  such 
circumstances  brings  the  case  up  to  the  prin- 
ciple announced  in  Sheorn  v.  Robinson,  su- 
pra, or  any  otiier  of  the  cases  cited.  Having 
reached  the  conclusion  which  we  have  on 
these  questions  we  have  not  regai-decl  it  ne- 
cessary to  consider  the  questions  raised  by  the 
defendant's  notice,  nor  whether  lie  adopted 
the  proper  practice  therein.  His  purpose  was 
to  sustain  the  decree  upon  the  grounds  stated 
in  his  notice  in  theevent  that  the  ground  up- 
on which  it  was  based  should  fail.  That 
ground  has  not  failed;  therefore,  defendant's 
grounds  have  not  been  reached. 

It  is  the  judgment  of  this  court  thnt  the 
Judgment  of  the  circuit  court  be  affirmed. 

MoIvER  and  McOowan,  JJ.,  concur. 


(31  S.  C.  282) 

Utlet  V,  Gatendeb  et  aZ. 
(Supreme  Court  of  South  CaroUruu  Jaly8,18S9.) 

tJsOBT— RaCOTKKT  0»  BZOBSS. 

1.  An  agreement  in  wrltinsp,  made  by  a  debtor 
with  his  creditor,  eight  months  after  maturity  of 
a  note  on  which  7  per  cent,  interest  was  reserved, 
in  consideration  of  extension  of  the  time  of  pay- 
ment of  the  note,  to  pay  10  per  cent.  Interest  from 
its  maturity,  is  valid  under  Acta  B.  C.  1882,  p.  86. 
wliich  provide  that  the  legal  rate  of  Interest  shall 
be  7  per  cent  In  the  absence  of  a  written  agree- 
ment for  a  higher  sum,  but  the  pEU1,ies  may  stipu- 
late in  writing  for  any  rate  not  exceeding  10  per 
cent 

2.  Under  Acts  S.  C.  1883,  p.  88,  which  provide 
that  the  legal  rate  of  interest  shall  be  7  per  cent. 
In  the  absence  of  a  written  agreement  for  a  high- 
er sum;  that  the  penal^  for  lending  money  at  a 
greater  interest  is  a  forfeiture  of  ail  interest  and 
a  limitation  to  recover  only  the  principal  sum; 
and  that  where  illegal  interest  has  been  received 
the  recipient  shall  forfeit  double  the  illegal  inter- 
est so  received,  to  be  recovered  by  the  debtor  in  a 
separate  action  or  by  counter-claim  in  any  action 
brought  by  the  creditor  for  the  principal  sum, — 
payment  of  10  per  cent,  interest  upon  deferred 
payments  of  interest  on  a  bond  drawing  7  per  cent. 
without  a  written  agreement  to  do  so  by  the  debt- 
or, is  usurious,  and  the  debtor  is  entitled  to  re- 
cover double  the  excess  over  7  per  cent 

Appeal  from  common  pleas,  circuit  court 
of  Richland  county;  T.  B.  Fbaseb,  Judge. 

Action  by  Harmon  Q.  Utley  against  Thom- 
as S.  Ca vender  and  others  for  $7,000  and  in- 


terest upon  a  promissory  note,  and  to  fore- 
close a  mortgage  securing  the  same.  Plain- 
tiff claimed  as  assignee  of  the  note  and  mort- 
gage under  one  George  Barnard,  to  whom  it 
had  been  assigned  by  one  David  IJtley,  father 
of  plaintiff,  and  since  deceased.  An  order  of 
reference  was  made  on  motion  of  plaintiff  to 
take  testimony  and  report  any  special  matter. 
Defendants  excepted  to  the  master's  report, 
which  was  confirmed  by  the  circuit  court. 
From  decree  of  the  circuit  court  both  parties 
appeal.  Judge  Fraseb's  decree  is  as  follows: 
"This  is  an  action  to  foreclose  a  mortgage 
given  by  defendant  T.  S.  Cavender  to  Da- 
vid Utley,  under  whom  plaintiff  claims. 
Several  other  lien  creditors  have  been  made 
parties  defendant.  All  the  issues  were  re- 
ferred to  the  master.  Since  the  hearing  be- 
fore the  master  the  defendant  Cavender  has 
sold  the  land  covered  by  the  several  liens  set 
up  in  the  pleadings,  for  an  amount  more 
than  suSicient  to  pay  them  all  in  full,  and 
out  of  the  proceeds  of  the  sale  he  hfis  paid  off 
all  tlie  liens  in  full  except  the  bond  and 
mortgage,  but  has  not  paid  any  costs  to  the 
attorneys  for  defendants  who  have  answered. 
He  has  paid  also  to  the  plaintiff  on  bis  bond 
and  mortgage  the  sum  of  seven  thousand  five 
hundred  dollars,  and  has  deposited  in  court 
the  further  sum  of  three  thousand  dollars  to 
await  the  decision  of  certain  issues  still  pend- 
ing in  this  cause.  The  mortgage,  by  the  or- 
der of  the  court,  has  been  marked  ■  satisfied;' 
and  the  lien  thereof  transferred  to  the  fund 
so  deposited  in  court.  The  sum  of  three 
thousand  dollars,  under  the  terms  of  tlie  or- 
der, has  been  deposited  in  the  savings  depart- 
ment of  the  Carolina  National  Banl<,  subject 
to  the  further  order  of  the  court  in  this  case. 
The  master's  report,  dated  20th  October, 
1888,  finds  that  there  was  then  due  to  plain- 
tiff on  his  bond  and  mortgage  the  sum  of 
$9,564.64,  alid  that  there  had  been  since  the 
hearing  paid  thereon  the  sum  of  $7,500.00, 
leaving  a  balance  then  due  of  $2,064.64. 
Plaintiff's  bond  and  mortgage  bear  date  6th 
May,  1881,  and  are  conditioned  for  the  pay- 
ment of  $7,000.00  in  five  years,  with  interest 
at  seven  per  cent,  per  annum,  payable  semi- 
annually. Yarious  payments  of  interest 
were  made  on  said  bond  up  to  10th  November, 
1885.  On  15th  November,  1886,  a  payment 
of  $134.95  viras  made  as  interest  on  deferred 
payments  of  interest  to  6th  November,  1886, 
and  this  interest  was  calculated  at  10  per 
cent.  On  20th  January,  1887.  the  defendant 
Cavender  made  with  David  Utley  a  written 
agreement  in  which  there  was  the  following 
stipulation :  <  And  now.  in  consideration  that 
the  bond,  and  mortgage  is  to  be  extended,  I 
agree  to  pay  the  said  David  Utley,  or  bis 
heirs  or  assigns,  a  sum  equal  to  ten  per  cent, 
per  annum  on  said  amount  from  10th  May, 
1886.'  The  defendant  contends  that  iuas- 
much  as  by  this  agreement  he  contracted  to 
pay  10  per  cent,  for  past  use  of  money,  and 
the  consideration  named  in  the  written  agree- 
ment is  future  extension  of  time  for  pay- 
ment, plaintiff  has  incurred  the  forfeitures 
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and  penalties  of  the  act  of  2l8t  December, 
1882,  on  the  subject  of  usury.  This  statute 
is  a  penal  one.  'imposing  forfeitures  and 
penalties.'  and  '  penal  statutes  must  be  strict- 
ly construed,  and  never  extended  by  implica- 
tion.' In  this  case  tliere  has  been  the  agree- 
ment in  writing  to  pay  interest  at  the  rate  of 
ten  (10)  per  cent,  per  annum.  I  do  not  see 
how  the  penalties  of  the  act  can  be  incurred 
when  the  only  conditions  prescribed  by  the 
act  have  been  complied  with.  It  may  raise  a 
question  of  the  suflSciency  of  the  consider- 
ation Where  the  agreement  is  to  pay  interest 
for  past  use  of  money,  but  I  do  not  see  how 
aucb  an  agreement,  being  in  writing,  and 
not  for  over  10  per  cent,  interest,  can  work 
any  of  the  penalties  or  forfeitures  of  the  act 
of  1882.  So  far  as  I  have  been  able  to  exam- 
ine the  authorities  cited  by  the  master  and 
the  counsel,  I  am  satisfled  with  the  conclu- 
sions of  tlie  master  on  the  subject  of  the  con- 
Bideration.  I  cannot  concur  with  the  mas- 
ter as  to  the  unconstitutionality  of  the  sec- 
ond section  of  the  act  of  1882.  It  is  certainly 
germane  to  the  subject  of  the  regulation  of  in- 
terest to  which  tlie  section  of  the  General 
Statutes,  which  is  amended,  refers.  The  pay- 
ment of  $134.95  as  interest  on  interest  does 
not  modify  the  terms  of  the  bond  or  of  the 
written  agreement,  and  must  be  conflned 
alone  to  the  interest  on  interest  to  which  it 
refers.  It  was  not  in  writing,  and  I  there- 
fore think  was  against  the  plain  provisions 
of  the  act,  one  of  which,  I  think,  does  make 
compliance  with  a  parol  agreement  penal, 
where  it  would  not  have  been  penal  if  the 
contract  had  been  in  writing.  I  therefore 
hold  that  defendant  is  entitled  to  his  coun- 
ter-claim of  ($269.90)  two  hundred  and  sixty- 
nine  90-100  dollars.  It  is  therefore  ordered 
and  adjudged  that  the  master's  report  as 
to  the  amount  of  plaintiff's  claim  be  con- 
firmed, except  as  above  stated.  It -is  ordered 
that  it  be  referred  to  the  master  to  report 
what  will  be  the  balance  due  on  the  claim  of 
plaintilf,  after  deducting  the  said  sum  of  $7,- 
500.00  aud  the  amount  of  the  counter-claim 
herein  allowed,  and  that  on  the  coming  in 
and  confirmation  of  the  master's  report  the 
amount  due  plaintiff  be  paid  out  of  the  fund 
in  court.  It  is  also  ordered  that  out  of  said 
fund  there  be  paid  the  costs  of  plaintiff,  and 
then  the  costs  of  the  lien  creditors  and  their 
attorneys  in  the  order  of  their  priorities." 

Robert  W.  Shand,  for  plaintiff.  Clark  <£ 
Mullet,  for  defendants. 

Simpson,  G.  J.  This  was  an  action  to 
foreclose  a  mortgage  giveh  by  the  defendant 
Cavender  to  one  David  Utley,  under  whom 
the  plaintiff  claims.  The  other  defendants 
were  lien  creditors.  The  decree  of  his  honor. 
Judge  Frasbk,  hereto  appended,  sufficiently 
states  the  facts.  It  appears  that  the  mort- 
gage was  given  to  secure  the  payment  of  a 
bond,  dated  May  6, 1881,  for  a  large  amount, 
borrowed  money,  payable  five  years  after 
date,  with  interest  at  7  per  cent.,  payable 
semi-annually.      Various    payments    were 


made  on  this  note  up  to  Ifovember  10,  1885. 
and  on  the  15th  of  November,  1886,  some  six 
months  after  the  note  fell  due,  the  defendant 
Cavender  made  a  payment  of  $134.95,  which 
was  interest  at  10  per  cent,  up  to  6th  of  No- 
vember, 1886,  on  the  deferred  payments  of 
the  semi-annual  interest,  which  had  not  been 
paid  promptly  as  per  note;  and  in  January, 
1887,  Cavender  made  a  written  agreement 
with  David  Utley,  in  which  he  stipulated 
that,  in  consideration  of  extension  of  time  on 
the  bond  and  mortgage,  he  would  pay  a  sum 
equal  to  10  per  cent,  per  annum  on  said  bond 
from  the  lOtb  of  May  previous,  to-wit,  from 
the  lOtb  of  May,  1886.  One  defense  set  up 
was  that  both  of  these  transactions  were 
usurious,  and  that  plaintiff  could  not,  there- 
fore, recover  except  only  the  principal,  for- 
feiting all  interest  and  costs,  and  that  the  de- 
fendant was  entitled  to  double  the  amount  of 
$134.95,  the  alleged  usurious  interest  paid, 
which  he  claimed  by  way  of  counter-claim. 
His  honor  sustained  this  last  defense,  and  id- 
lowed  the  rounter-claim,  to-wit,  $269.90.  but 
overruled  the  other,  holding  that  the  written 
agreement  above  was  not  usurious,  and  he 
decreed  that  the  plaintiff  be  allowed  his  debt 
after  deducting  the  amount  paid  and  the 
counter-claim.  Both  parties  have  appealed, 
the  plaintiff  on  the  ground  that  the  payment 
of  the  $134.95  was  held  to  have  been  usurious, 
and  on  the  allowance  of  double  that  sum  to 
the  defendant  as  a  counter-claim,  because  of 
the  usury,  and  the  defendant  on  the  ground 
that  the  written  agreement  made  in  Janoary, 
1887.  to  pay  10  per  cent.'  interest  from  May 
10, 1886,  a  past  date,  was  not  held  nsuriousL 

Usury  consista  in  receiving  more  than  the 
legal  rate  of  interest  for  the  use  of  mon^, 
and  it  has  been  held  that  even  any  advantage, 
certain  oruncortain,  contingent  or  otherwise, 
to  the  creditor  over  and  above  the  I^al  rata 
of  interest  amounts  to  usury.  In  our  state 
7  per  cent,  is  the  legal  rate  in  the  absence  of 
any  written  agreement  for  a  higher  sum,  but 
the  parties  may  stipulate  in  writing  for  any 
sum  above  7  per  cent,  to  10.  The  penalty  for 
lending  or  advancing  money  or  other  com- 
modity at  a  greater  rate  is  a  forfeiture  of  all 
interest,  and  a  limitation  to  the  recovery  of 
the  principal  sum  without  costs,  (Acts  1882, 
p.  36,)  and  where  the  illegal  interest  has  been 
actually  received,  a  forfeiture,  also,  of  double 
the  amount  so  received,  to  be  recovered  by 
the  debtor  in  a  separate  action,  or  by  counter- 
claim to  any  action  brought  by  the  creditor  to 
recover  the  principal  sum.  (Acts  1882,  supra.) 
Now,  the  questions  before  us  may  be  resolved 
into  questions  of  fact:  First.  Has  the 
plaintiff  lent  or  advanced  money  to  the  de> 
fendant  at  a  greater  rate  of  interest  than  7 
per  cent,  in  the  absence  of  written  agreement 
to  pay  more,  or  has  he  charged  a  greater  sum? 
SKond.  Has  he  received  a  greatw  rate  than 
7  per  cent,  on  any  money  lent  or  advanced 
withouta  written  agreement  to  pay  the  same? 

If  either  of  these  questions  must,  upon  the 
testimony,  be  answered  in  the  affirmative^ 
then  usury  ia  present  In  the  matter  thus  af- 
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firmed.  Aa  to  the  first.  It  is  conceded  that 
the  money  sued  for  was  originally  lent  for  a 
period  of  five  years  from  the  6th  of  May. 
1881,  at  7  per  cent.,  to  be  paid  annually. 
There  was  certainly  no  oaury  in  this.  The 
bond  fell  due  on  the  6tb  of  May,  1886,  when, 
aoeording  to  law,  the  bond  would  have  still 
borne  7  per  cent,  nntil  paid,  with  accumu- 
lated unpaid  interest,  if  any,  added  and  in- 
corporated. The  lx>nd  was  not  paid  when  it 
fell  due,  and  in  January  thereafter,  to-wit, 
January,  1887,  the  defendant,  desiring  far- 
ther time,  in  consideration  thereof  agreed  in 
writing  to  pay  10  per  cent,  upon  the  bond, 
the  10  per  cent,  to  commence  on  the  lOtb  of 
Hay  previous,  about  the  time  the  bond  had 
become  due;  and  upon  this  written  agree- 
ment the  plaintiff  now  charges  the  10  per 
eent.  from  said  time.  Now.  can  ^t  be  said 
npon  these  facta  that  the  plaintiff  has  either 
lent  or  advanced  money  to  defendant  at  a 
greater  rate  of  interest  than  7  per  cent.  In 
the  absence  of  a  written  agreement  to  that 
effect,  or  that  he  has  thus  charged  a  greater 
Tate?  Certainly  not.  He  lent  the  money 
originally  at  7  per  cent.,  and  since  it  has  be- 
come due  the  defendant  has  made  a  new  con- 
tract, by  which  he  was  to  pay  10  per  cent. 
from  tlie  time  of  maturity.  Wliether  tliis 
contract  was  founded  upon  a  sufficient  con- 
aiderittiun  is  not  before  us.  The  fact  is  it 
was  made,  and  it  is  in  writing,  and  to  that 
extent  is  in  compliance  with  the  act.  Under 
these  circumstances  it  does  not  seem  to  us 
that  the  plaintiff  can  be  said  to  have  violated 
the  usury  law.  He  has  neither  lent  nor  ad- 
vanced money  at  a  greater  rate  of  interest 
than  7  per  cent,  without  a  written  agree- 
ment; nor  has  he  charged  a  greater  interest 
in  the  absence  of  such  an  agreement.  There 
is  nothing  more  in  this  transaction  than  that 
the  defendant,  while  liable  only  for  7  per 
cent,  for  the  money  borrowed  from  May  6, 

1886,  to  January,  1887,  on  the  latter  date,  in 
consideration  of  further  forbearance,  agreed 
in  writing  to  pay  10  per  cent,  daring  that 
time,  and  during  the  further  extension.  In 
other  words,  he  agreed  to  increase  the  rate 
of  interest  to  the  limit  allowed  by  the  act, 
and,  as  required  by  the  act,  put  it  in  writing. 
The  plaintiff  had  the  right  to  collect  the 
bend  when  it  fell  due,  to-wit.  May  6, 1886, 
and  had  tlie  written  agreement,  supra,  been 
made  at  that  time  in  consideration  of  further 
extension  no  one  would  have  coutended,  we 
suppose,  that  this  would  have  been  an  usu- 
rious transaction,  because  it  would  have 
amounted  to  a  new  loan  upon  a  new  con- 
tract, in  writing,  at  a  higher  rate  of  inter- 
est, but  within  the  limit  of  the  act,  and  in 
accordance  with  its  provisions.  What  is  the 
difference  in  view  of  the  fact  that  the  agree- 
ment was  made  after  the  maturity  of  the 
bond,  and  not  at  that  moment?  There  can 
be  none  as  to  the  question  of  usury.  True, 
the  bond  between  May  6, 1880,  and  January, 

1887,  was  running  under  the  original  con- 
tract, at  7  per  cent.,  and  the  plaintiff,  if  he 
bad  attempted  to  charge  more,  withput  a 


written  agreement  to  that  end,  would  have 
been  guilty  of  usury;  but  no  attempt  of  this 
kind  was  made.  On  the  Kiontrary,  the  de- 
fendant, for  his  own  advantage,  and  opon 
what  seems  to  us  now  a  sufficient  considera- 
tion, changed  the  existing  contract  as  to  the 
rate  of  interest,  and  made  it  reach  back  to 
the  said  maturity  of  the  bond;  and  it  is  upon 
this  changed  contract,  which  is  in  writing, 
that  the  plaintiff  now  demands  10  per  cent, 
instead  of  7.  The  plaintiff,  then,  is  not 
charging  a  higher  rate  of  interest  than  7  per 
cent,  for  money  lent  or  advanced  in  the  ab- 
sence of  a  written  agreement  by  his  debtor 
to  pay  said  higher  rate. 

The  other  transaction  stands  upon  a  differ- 
ent ground,  and  we  think  with  his  honor  be- 
low was  usurious,  but  we  think  his  honor 
erred  in  the  amount  allowed  upon  the  coun> 
ter-claim  of  the  defendant.  In  that  transac- 
tion the  plaintiff  patently  received  more  than 
7  per  cent.  Interest  on  the  deferred  semi-an- 
nual unpaid  interests  on  the  bond,  and  this, 
too.  without  any  written  agreemeut  on  the 
part  of  the  defendant  to  pay  the  same.  Ac- 
cording to  the  terms  of  the  bond  the  defend- 
ant was  required  to  pay  the  interest  thereon 
semi-annually  at  7  per  c«nt.,  and  by  the  law 
on  failure  to  meet  these  semi-annual  install- 
menta  when  due  they  bore  inlereet  at  7  per 
cent.  It  seems  that  some  of  these  semi-an- 
nual installments  had  not  been  paid  when 
the  l>ond  fell  due,  and  the  defendant,  instead 
of  paying  them  with  7  per  cent,  interest,  on 
the  15th  of  Kovember,  1886,  paid  thereon  10 
per  cent,  interest,  amounting  to  $134.95, 
which  the  plaintiff  actually  received.  Here, 
then,  was  a  clear  case  of  more  than  7  per 
cent,  received  by  a  creditor,  for  the  forbear- 
ance of  money,  without  a  written  agreement 
to  pay  the  same  by  the  debtor,  which  was  in 
violation  of  the  act  of  1882.  That  act  im- 
poses a  forfeiture  of  double  the  amount  of 
tlie  illegal  interest,  as  this  court  has  held  in 
Hardin  v.  Trimmier,  MS.  Dec.;  also  ante, 
842.  See,  also.  Bank  v.  Farrott.  8  S.  £.  Bep. 
199.  Seven  per  cent,  would  liave  been  and 
was  the  legal  interest  to  which  the  plaintiff 
was  entitled;  all  over  that,  to-wit,  the  3  per 
cent,  excess,  was  illegal,  and  double  that  ex- 
cess should  have  been  the  amount  allowed 
to  the  defendant  on  his  counter-claim,  no 
more. 

As  to  the  constitotionallty  of  the  second 
section  of  the  act  of  1882  we  concur  with  the 
circuit  judge.  This  section  was  germane 
to  section  1288,  Gen.  St.,  regulating  inter- 
est, and  was  sufficiently  embraced  in  the  title 
of  the  act  of  1882,  amending  said  section. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  modified  so 
as  to  allow  by  way  of  counter-claim  to  tlie 
defendant  double  the  amount  uf  3  per  cent., 
the  excess  over  7  per  cent,  embraced  in  the 
payment  of  $134.95,  instead  of  double  the 
said  snm  of  $134.95,  and  that  in  all  others^ 
spects  the  said  judgment  be  affirmed. 

McIv£B  and  McGowak,  JJ.,  oonciu. 
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iSupreme  Court  aj  SoiUh  CarolincL    July  •, 
■     1889.) 

AppbiI/— Partus— JonTDiB. 

I.  An  ezoeptioD  on  the  ground  that  the  Judge 
"tailed  to  BnsMln  plaintUTs  exception  to  the  mas- 
ter's report,  and  tfiat  he  did  not  give  plaintiff  the 
relief  he  asked,"  Is  too  general  under  rule  5  of 
the  supreme  court,  which  provides  that  "an  excep- 
tion for  the  purpose  of  an  appeal  must  contain  a 
statement  of  the  proposition  of  law  or  fact  which 
it  is  desired  to  review,  and  a  mere  reference  to  an 
exception  takentothereportof  the  master  •  •  * 
will  not  he  sufficient,  and  an  exception  so  taken 
will  not  be  considered. " 

9.  Under  Code  S.  C.  1 142,  providing  that,  "when 
a  complete  determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other  parties, 
the  court  must  cause  them  to  be  brought  in, "  the 
oourt  may  properly,  of  its  own  motion,  direct  to  be 
made  a  party  one  who,  as  shown  by  the  master's 
reportMnsy  have  an  Interest  in  the  controversy. 

8.  Where  an  action  is  brought  against  one  indi- 
Tldually,  and  it  is  afterwards  found  that  as  to  the 
matter  in  controversy  he  was  agent  for  another, 
who  is  then  brought  in,  other  matters  between 
plaintiff  and  defendant  in  his  own  right  will  not  be 
considered. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  Norton,  Judge. 

Haskell  it  Dial,  for  appellant  Ferguson 
&  Toung,  for  respondent. 

SiHFsoN,  G.  J.  Stobo  D.  Garlington,  de- 
fendant, respondent,  some  time  in  1876  con- 
tracted to  purchase  from  his  mother,  Susan 
W.  Garlington,  a  certain  bouse  and  lot  situ- 
ate in  the  village  of  Laurens,  of  this  state, 
and  in  completion  of  this  contract  he  executed 
a  bond,  conditioned  to  pay  to  the  said  Susan 
W.  Garlington  95,000  in  Ave  equal  annual 
installments,  with  interest,  etc.  This  bond 
was  secured  by  a  mortgage  of  ttie  premises. 

Mrs.  Susan  W.  Garlington  died day  of 

,  leaving  a  will  in  which  tiie  plaintiff, 

appellant,  was  appointed  executor,  and,  who 
having  qualified,  the  action  below  was 
brought  on  said  bond,  and  to  foreclose  said 
mortgage,  praying  judgment  for  the  sale  of 
land,  and  that  execution  be  awarded  for  any 
balance,  if  any,  after  application  of  tlie  pro- 
ceeds of  the  sale.  The  defendant  answered, 
claiming  that  he  was  a  legatee  under  the  will 
of  his  mother,  the  plaintiff's  testatrix,  and 
that  the  action  of  plaintiff  should  be  sus- 
pended until  the  estate  was  settled.  He  fur- 
ther claimed  tiiat  be  held  a  large  note  on  bis 
mother,  amounting  to  some  $1,226.27,  and 
also  other  claims,  consisting  of  moneys  ad- 
vanced and  supplies  furnished  to  a  consider- 
able amount,  which,  by  agreement  between 
bis  mother  and  himself,  should  be  credited  on 
tbe  bond  sued  on.  To  this  defense  plaintiff 
replied  that  defendant  was  indebted  to  him 
as  executor  in  a  large  amount,  arising  out  of 
the  fact  that  defendant  had  possessed  him- 
self of  100  shares  of  tiie  stock  of  the  South 
Carolina  Railroad  and  Southwestern  Bank, 
of  the  par  value  of  $125  per  share,  and  of  125 
shares  of  the  stock  of  tbe  South  Carolina  Rail- 
road Company,  of  the  par  value  of  $50  per 
share,  belonging  to  his  said  mother,  and  also 
that  he  had  received  the  rents  and  profits  of 
certain  real  estate  in  Florida,  belonging  to 
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his  said  mother,  all  of  which  he  had  lef  used 
to  aoooant  for.  Haintiff  also  denied  any 
knowledge,  information,  or  belief  as  to  the 
claims  set  op  by  the  defendant. 

The  case  was  referred  to  tbe  master,  and 
although  the  bond  and  mortgage  was  signed 
by  tbe  defendant,  S.  D.  Garlington.  "trustee 
and  agent,"  and  the  deed  of  conveyance  con- 
veyed the  land  to  him  with  the  same  words, 
"trustee  and  agent,"  added,  yet  the  case  was 
conducted  before  the  referee  as  if  it  was  an 
individual  matter,  entirely,  with  the  said  S. 
D.  Garlington,  as  there  was  nothing  in  the 
papers  showing  for  whom  Garlington  was 
trustee  and  agent,  and  upon  this  stateof  facts 
the  master  made  his  report,  finding  a  large 
amount  due  on  the  bond  after  allowing  ^1 
payments  and  credits,  and  also  finding  that 
the  defen(,iant  held,  as  trustee  for  his  mother, 
the  railroad  and  bank  stocks  mentioned, 
which  be  had  refused  to  turn  over  to  the  ex- 
ecutor, and  which  bad  been  lost  in  his  hands. 
Upon  exceptions  to  this  report,  his  honor. 
Judge  Hudson,  concluding  that  a  final  judg- 
ment could  not  be  pronounced  in  view  of  tbe 
fact  that  the  master  had  not  reached  a  defi- 
nite conclusion  as  to  the  value  of  certain  items 
of  alleged  indebtedness  set  up  in  the  plain- 
tiff's reply  to  defendant's  counter-claim,  etc., 
recommitted  the  case  to  the  master;  anditap- 
pearing  in  tbe  testimony  reported  by  the  mas- 
ter that  Mrs.  Mary  Y.  Garlington,  the  wife  of 
the  said  8.  D.  Garlington,  might  perhaps  be 
tbe  cestui  que  trust  indicated  in  the  words 
"trustee  and  agent"  appearing  in  all  of  the 
papers,  in  recommitting  the  case  he  ordered 
that  said  Mary  Y.  Garlington  be  made  a 
party  defendant  to  tbe  action,  and  that  upon 
her  filing  an  answer  tbe  reference  proceed 
with  tbe  yiew  to  ascertain  the  amount  due 
on  the  bond  and  mortgage,  and  with  leave  to 
report  on  any  special  matter  that  might  be 
raised.  Under  this  order  Mrs.  M.  Y.  Gar- 
lington became  a  party,  and  answered,  set- 
ting upthe claim  that  her  husband,  S.  D.  Gar- 
lington, was  her  agent  and  trustee  of  certain 
of  her  interests  in  the  state  of  Tennessee,  and 
in  substance  claiming  that  tbe  real  estate  in 
question  was  purchased  by  her  husband  for 
her,  and  that  she  was  entitled  to  the  pay- 
ments and  credits  set  up  by  her  said  husband 
in  the  former  reference,  etc.  The  master,  in 
the  second  reference,  sustained  this  view  of 
the  case,  and  reported,  in  accordance  there- 
with, tbe  amount  due  on  tbe  bond  September 
8,  1887,  by  Mrs.  M.  Y.  Garlington  to  be 
$4,412.41,  for  which  he  recommended  judg- 
ment against  the  said  Mrs.  M.  Y.  Garlington. 
The  case  assuming  in  the  second  reference 
this  new  shape,  tbe  master  declined  to  allow 
the  plaintiff's  claim  against  S.  D.  Garling- 
ton, individually,  as  to  the  matters  presented 
in  plaintiff's  reply  to  the  counter-claim  set 
up  in  the  answer  of  S.  D.  Garlington  before 
hU  wife  was  made  a  party. 

This  report,  upon  exceptions,  was  heard 
by  bis  honor.  Judge  Nobtom,  who  confirmed 
the  same  except  as  to  some  errors  In  the  cal- 
culation of  interest,  and,  upon  recasting  tbe 
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same,  he  found  dae  on  the  bond  the  sam  of 
03,779.53  on  tlie  3d  day  of  September,  1887, 
and  be  ordered  a  sale  of  the  property,  or  bo 
much  thereof  aa  might  be  necessary  to  pay  this 
sum,  with  interest  and  costs,  etc.  He  fur- 
tber  held  that  the  personal  matters  between 
8.  D.  Garlington  and  the  estate  of  his  mother 
could  not  be  litigated  in  this  action,  and  that 
the  pleuding  relating  to  them  should  be  dis- 
missed, without  prejudice  to  either  side,  etc. 
From  this  aecree  the  plaintiff  has  appealed 
upon  16  exceptions.  The  first  alleges  error 
to  his  honor.  Judge  Hudson,  "because  he 
failed  to  sustain  plaintiff's  exceptions  to  the 
master's  report,  and  that  he  did  not  give  the 
plaintiff  the  relief  he  asked."  This  excep- 
tion is  entirely  too  general,  and  under  rule 
6  of  this  court  cannot  be  considered.  That 
rule  provides  that  "an  exception  for  the  pur- 
pose of  an  appeal  must  contain  a  statement 
of  the  proposition  of  law  or  fact  which  it  is 
desired  to  review;  and  a  mere  reference  to  an 
exception  taken  to  the  report  of  the  master 
or  a  referee,  or  to  the  decree  of  a  judge  of 
probate,  will  not  tra  sufficient,  and  an  excep- 
tion so  taken  will  not  be  considered."  Tiie 
plaintiff  filed  18  exceptions  to  the  master's 
report,  to  all  of  which  the  exception  above 
refers,  with  no  distinct  proposition  of  either 
law  or  fact  stated  to  which  error  is  alleged. 
The  second  exception  alleges  error  because 
bis  honor  ordered  that  Mrs.  Mary  Y.  Gar- 
lington be  made  a  party  defendant  on  his 
own  motion,  and  in  recommitting  the  cause 
to  the  master.  Section  142  of  the  Code  pro- 
vides that,  "when  a  complete  determination 
of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must 
cause  them  to  be  brought  in."  It  appeared 
in  the  testimony  reported  by  the  master  that 
Mrs.  Garlington  might  have  an  interest  in 
the  pending  controversy,  and,  if  so,  as  she 
was  not  before  the  court,  the  Judgment 
would  not  bind  her,  and  therefore  that  the 
whole  proceeding  would  be  nugatory  and 
useless,  settling  nothing.  Under  these  cir- 
cumstances we  do  not  think  that  his  honor's 
order  was  ultra  vires.  It  was  in  the  line  of 
preventing  unnecessary  litigation,  and  was 
authorized  by  the  section  of  the  Code,  supra. 
Exceptions  3, 4, 5, 6,  7, 8,  and  11  involve  ques- 
tions of  fact,  and  under  the  rule  which  requires 
either  an  entire  absence  of  all  testimony  to 
support  findings  of  fact  by  a  circuit  judge, 
or  an  evident  preponderance  of  testimony 
against  them  before  they  can  be  disregarded, 
these  exceptions  must  be  overruled.  Here  the 
findings  objected  to  were  reported  by  the 
master,  and  concurred  in  by  the  circuit  judge, 
and,  upon  examination,  we  cannot  say  that 
tbey  were  unsupported.  In  fact,  if  the  wit- 
neeses  were  credible,  which  was  a  matter  for 
the  master  and  the  circuit  judge,  we  do  not 
■ee  how  the  findings  could  have  been  other- 
wise. The  ninth  exception  alleges  error 
because  his  honor  did  not  hold  that  the 
accounts  mentioned  in  exception  7  were 
barred  by  the  statute  of  limitations.  The 
evidence  showed  that  these  accounts  were 
T.98.E.no.21— 61 


regarded  and  anderstood  to  be  payments  on 
the  bond  at  the  date  of  being  contracted,  so 
found  by  the  master  and  the  Judge.  The 
statute  was  therefore  inapplicable,  and, 
while  not  strictly  carrying  interest,  they 
would  "stop  inter^"  as  held  by  the  Judge. 
Exceptions  10,  11,  and  12  claim  that  his 
honor  erred  in  holding  that  the  claim  set 
up  in  plaintiffs  .reply  against  S.  D.  Gar 
lington  could  not  be  adjudicated  in  this  ac- 
tion. When  Mrs.  M.  Y.  Garlington  was 
brought  in,  the  case,  as  we  have  stated  above, 
assumed  a  very  different  status  from  that 
which  existed  when  it  commenced.  At  the 
beginning  it  appeared  to  be  a  case  against  S. 
D.  Garlington  individually,  but  the  subse- 
quent facts  developed  that  it  was  really  a 
case  against  Mary  Y.  Garlington.  The  bond 
sued  on  was  against  her,  the  mortgage  was 
hers,  and  the  land  purchased  was  really  hers, 
and  the  payments  and  credits  had  t>een  made 
from  her  funds.  -  Such  were  the  facts  subse- 
quently found,  which  findings  we  have  not 
felt  authorized  to  overrule.  Upon  these 
established  facts  the  entire  litigation  was  l>e- 
tween  the  plaintiff  and  Mrs.  M.  Y.  Garling- 
ton. Such  being  the  character  of  the  cause 
the  circuit  Judge  could  not,  under  the  rules  of 
pleadings,  etc.,  have  allowed  an  independent 
litigation  to  go  on  between  the  plaintiff  and 
the  defendant,  S.  B.  Garlington,  in  reference 
to  matters  in  which  Mrs.  M.  Y.  Garlington 
had  no  interest.  This  would  have  been  a 
joinder  of  actions  for  which  there  was  no 
warrant.  (15)  The  railroad  stock,  being  an 
individual  matter  with  S.  D.  Garlington, 
was  not  properly  in  the  case.  Exceptions  13 
and  14  have  already  l>een  considered.  It  is 
the  judgment  of  this  court  that  the  Judgment 
of  the  circuit  court  be  affirmed. 

MoIVEB  and  MoGowAN,  JJ.,  concur. 

(SI  8.  C.  330: 

Ebwin  et  eO,  v.  Lowbt. 

(Supreme  Court  of  South  CaroUna.    Jnly  11, 
1889.) 

MaBBIBD  WOMBX — MOBTOAOBS. 

A  married  woman,  whose  separate  estate  was 
incumbered  by  a  mortgage,  borrowed  money,  giv- 
ing her  note  therefor  secured  by  mortgage,  to  pay 
off  the  first  mortgage,  but  the  amount  Dorrowed 
exceeded  the  amount  of  the  first  mortgage,  and 
the  excess  was  nsed  by  her  husband  for  his  own 
purposes.  It  did  not  appear  that  the  mortgagee 
knew  of  this  fact.  Suosequently,  in  order  to 
change  the  incumbrance  to  another  tract,  a  por- 
tion of  the  second  mortgage  was  paid,  and  a  third 
mortgage  given  for  the  balance.  There  was  no 
evidence  as  to  who  furnished  this  money,  but  the 
trial  court  found  that  the  excess  used  bv  the  hus- 
band was  embraced  in  this  payment.  Meld,  that 
she  was  properly  adjudged  liable  for  the  full 
amount  of  the  third  mortgage. 

Appeal  from  common  pleas  drouit  court 
of  York  county;  Kershaw,  Judge. 

Action  by  James  A.  Erwin  as  administra- 
tor of  M.  Agnes  Lindsay,  deceased,  and 
I^wis  M.  Grist  against  Martha  B.  Lowry  to 
foreclose  a  mortgage.  The  trial  court,  in 
decreeing  foreclosure^  filed  the  following 
opinion: 
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"This  action  eame  on  for  a  hearing  upon 
the  pleadings  and  testimony, — the  testimony 
of  defendant,  bj  consent,  having  been  tal^en 
subsequently,  and  forwarded  to  the  presiding 
judge  for  consideration.  The  facts  are  as 
follows:  On  the  21st  day  of  Februaiy,  1879, 
J.  T.'Lowry,  by  his  deed,  conveyed  to  bis 
wife,  the  defendant,  a  tract  of  land  called 
tiie  'Dennis  Land  in  York  County,'  which 
deed  was  recorded  on  the  1st  day  of  Septem- 
ber, 1883.  At  the  foot  of  that  deed,  and  re- 
corded with  it,  is  the  following:  •  I  consent 
to  the  mortgage  to  Marie  Moltke,  given  on 
this  land  by  J.  T.  Lowry,  and  hereby  ac- 
knowledge the  same  as  valid  and  binding  on 
said  land.  June  30, 1883. .  [Signed]  M.  B. 
Lowry.'  This  note  is  explained  by  the  fact 
that  on  the  4th  day  of  April,  1883,  a  mort- 
gage had  been  made  of  the  said  land  by  J.  T. 
Lowry  to  Mrs.  Marie  Moltke,  to  secure  the 
sum  of  9500.00  advanced  to  him  by  her,  witli- 
ont  notice  of  the  previous  conveyance  of  the 
land  to  the  defendant.  This  mortgage  was 
duly  recorded  on  the  6tb  day  of  April,  1888. 
It  was  satisfied  on  the  25tb  day  of  March, 
1885,  the  sum  of  $534.24  being  then  due 
thereon.  This  money  was  obtained  by  the 
defendant  from  M.  Agnes  Lindsay  upon  her 
note  for  $630.00,  dated  26tli  March.  1885, 
payable  at  one,  two,  and  three  years,  secured 
by  a  mortgage  of  tlie  same  land,  which  was 
July  recorded,  and  was  satisfied  May  10, 1886, 
(he  entry  whereof  on  the  record  is  in  the 
words  following,  to-wit:  *In  consideration 
of  a  hew  mortgage  executed  to  secure  the 
debt  herein  described,  the  within  mortgage 
is  hereby  marked  "Satisfied."  Received, 
8300.47.  Bai.  due,  8400.00.  May  10,  1886. 
[Signed]  J.  A.  Ebwin,  per  C.  E.  Spbncer, 
Atfy.'  The  same  day.  May  10, 1886,  Martha 
B.  Lowry,  the  defendant,  mortgaged  to  the 
said  J.  A.  Erwin,  (who  was  administrator  of 
Mrs.  Lindsay,)  as  administrator,  a  parcel  of 
land  in  said  county,  called  the  <  Burnt  Lot,' 
to  secure  the  sum  of  6400.00,  balance  due  on 
the  above  loan  of  $630.00,  as  noted  in  the 
entry  of  satisfaction  of  the  mortgage  there- 
for, above  recited.  This  last  mortgage  was 
duly  recorded.  On  the  10th  day  of  Septem- 
ber, 1886,  J.  A.  Erwin,  as  administrator  as 
aforesaid,  had  occasion  to  borrow  money  for 
the  estate  of  M.  A.  Lindsay,  deceased,  and 
obtained  $350.00  from  the  piaintifF  L.  M. 
Grist,  payable  one  day  after  date,  with  inter- 
est from  date  at  ten  per  cent,  per  annum  tiil 
paid,  and  secured  the  same  by  an  assignment 
of  the  balance  of  the  debt  due  the  estate  of 
M.  A.  Lindsay  on  the  note  of  M.  B.  Lowry 
to  her  for  $630.00,  secured  to  the  said  Erwin 
as  administrator  by  the  mortgage  of  the 
<  Burnt  Lot '  alx)ve  recited;  the  said  balance 
being,  as  stated,  $400.00,  with  interest.  The 
said  J.  T.  Lowry,  defendant's  husband,  acted 
as  her  ag^ent  in  the  transactions  above  recited 
relating  to  the  negotiations  of  the  loan  to  pay 
the  mortgage  debt  of  Marie  B.  Moltke,  and 
the  subsequent  partial  settlement  of  ttie'Lind- 
eay  mortgage,  and  the  transactions  were  ac- 
cepted and  ratified  by  her. 


"The  plaintiffs  bring  the  present  action  to 
foreclose  the  last  above-described  mortgage, 
the  particulars  of  which  are  set  forth  in  the 
complaint,  with  a  description  of  the  land, 
and  also  for  Judgment  against  the  defendant 
for  the  amoant  due  thereon.  The  defendant 
claims  that  she  is  not  twund  by  the  aforesaid 
mojrtgage,  sought  to  be  foreclosed  against  her 
separate  property,  because  of  her  disabilities 
as  a  married  woman.  As  the  law  stood  at 
the  time  when  the  mortgage  of  J.  T.  Lowry 
to  Marie  Moltke  was  executed,  and  when  de- 
fendant entered  upon  her  deed  an  acknowU 
edgment  of  the  same  as  valid  and  binding  on 
the  said  land, — Jane  30,  1883, — a  married 
woman  could  contract  as  to  her  separate  es- 
tate, with  all  the  powers  and  liabilities  of  a 
feme  sole.  Aultman  v.  Bush,  26  S.  G.  524, 
2  S.  £.  Bep.  402.  The  only  restriction  upon 
her  powers  was  that  she  could  only  contract 
as  to  her  separate  estate.  As  constrned  by 
the  court  in  that  case,  the  words '  as  to  het 
separate  estate '  contained  in  the  act  of  1882, 
as  thus  qualifying  her  power  to  contract, 
were  intended  to  confine  her  to  such  con- 
tracts as  were  made  for  the  benefit  of  her 
separate  estate,  or  at  least  to  such  as  had 
some  direct  reference  to  it.  independent  at 
any  other  contract  to  whicii  it  miigbt  be  a^ 
tempted  to  be  pledged  as  collateral.  There- 
fore it  was  held  that  she  could  not  mortgage 
her  estate  as  security  for  the  debt  of  her  hus- 
band. The  acknowledgment  by  defendant 
of  the  validity  of  her  husband's  mortgage  as 
a  lien  on  ber  land,  if  without  other  consider- 
ation than  to  subject  her  property  to  a  debt 
of  her  husband  as  collateral  security,  though 
contractual  in  its  character,  would  be  void 
according  to  the  principles  announced  in 
Aultman  v.  Bush.  If,  however,  there  were 
considerations  moving  to  her,  involving  or 
affecting  her  separate  estate,  I  apprehend 
her  acknowledgment  would  be  binding.  It 
will  not  be  doubted  that  the  mortgi^  of 
her  husband,  so  admitted  by  her,  made  ftor 
value,  without  notice  of  ber  title,  and  after 
the  time  fixed  for  recording  the  same,  and  be- 
fore it  was  recorded,  did  bind  the  land  in  ques- 
tion. It  was  therefore  practically  just  what 
she  acknowledged  it  to  be.  Was  there,  then, 
any  consideration  to  support  such  aciinowl- 
edgment  as  a  contract  affecting  her  separate 
estate?  1  think  it  may  be  found  in  the  fact 
that,  bad  she  failed  to  admit  the  liability, 
she  would  have  been  subjected  to  a  litigation 
which  would  have  resulted  in  the  establish- 
ment of  the  mortgage  at  the  expense  of  con- 
siderable costs  to  which  her  land  would  have 
been  subjected,  in  addition  to  the  mortgage. 
I  think,  therefore,  that  there  was  sufficient 
consideration  to  support  the  acknowledg- 
ment as  a  contract,  and  that  it  was  for  this 
benefit  of  ber  separate  estate.  If  her  land 
was  bound  for  the  mortg.ige  of  ber  husband, 
then  all  the  otlier  mortgages  and  securities 
given  to  secure  the  means  of  paying  off  the 
incumbrance  were  good,  valid,  and  binding 
on  hert  and  this,  whether  we  regard  the  land 
as  bound  for  the  mortgage  of  ber  husband  in 
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consequence  of  her  acknowledgment,  or  in* 
dependently  of  it.  Contracts  made  with  a 
Tiew  to  obtain  the  means  wherewith  to  re- 
move an  incumbrance  on  her  separate  prop- 
erty mast  certainly  Ite  'as  to  her  separate 
estate,'  and  for  the  beneflt  of  it,  or  at  least 
so  intended.  So,  also,  with  regard  to  8ul)S»- 
quent  contracts  made  with  a  view  to  the  set- 
tlement of  the  debts  contracted  for  the  pur 
pose  of  removing  such  incumbrance.  Mort- 
gages made  to  secure  the  payment  of  loans 
for  such  purpose  are  binding  on  tlie  sep- 
arate estate  so  mortgaged.  Aultman  v. 
Bush,  26  S.  G.  525.  526,  2  S.  E.  Rep.  402. 
It  is  supposed  that  because  the  mortgage  debt 
for  which  her  land  was  iiabie  to  Mrs.  Moltke 
only  amounted,  when  paid,  to  $534.25,  she 
bad  no  authority  to  borrow  $630.00  with 
which  to  pay  it,  and  hence  that  as  to  the  ex- 
cess, $95.75,  she  could  not  be  held  liable. 
But  a  mnrried  woman  is  not  treated  as  a 
minor  or  imbecile  in  regard  to  transactions 
of  this  character.  She  is  bound  to  the  exer- 
cise of  good  faith,  and  cannot  be  permitted 
to  shield  herself  from  the  consequences  of  her 
conduct  by  pleading  her  disabilities  after  hav- 
ing enjoyed  the  fruits  of  her  want  of  good 
faith,  unless  in  cases  where  the  party  with 
whom  she  contracted  was  guilty  of  negli- 
gence, and  failed  in  the  proper  diligence  in 
Informing  himself  as  to  the  powers  of  the 
woman  to  contract.  Here,  undoubtedly,  she 
contracted  this  debt  to  pay  off  and  remove 
an  incumbrance  on  her  separate  estate.  This 
she  could  legally  do.  She  borrowed  too  much 
money  for  that  purpose  from  Mrs.  Lindsay, 
and  mortgaged  her  separate  estate  for 
$630.00.  In  order  to  pay  oS  that  incum- 
brance she  gave  a  new  mortgage  on  another 
portion  of  her  separate  estate,  for  $400.00, 
and  paid  the  balance  of  the  debt  now  in  the 
hands  of  the  administrator  of  Mrs.  Lindsay. 
All  this  was  done  without  notice  to  the  ad- 
ministrator of  the  claim  here  set  up.  Good 
faith  required  that  it  should  have  been -then 
asserted.  Mr.  Spencer,  attorney  for  the  ad- 
ministrator, who  took  the  mortgage  on  the 
'  Burnt  Lot,'  required  as  a  condition  that  the 
debt  should  be  reduced  to  $400.00  by  the  pay- 
ment of  $300.47.  She  accepted  the  terms, 
and  gave  this  mortgage.  The  separate  prop- 
erty is  certainly  chargeable  with  that  amount. 
To  {he  extent  of  this  sum, — $95.75, — I  think 
it  may  and  ought  to  be  considered  as  em- 
braced in  the  cash  payment  made.  If  paid 
voluntiirily,  it  could  not  be  recovered  back. 
Neither  can  it  be  recouped  in  the  way  here 
attempted. 

"There  is  another  view.  The  defendant 
bad  the  power  to  make  the  mortgage  in  ref- 
erence to  her  separate  estate.  She  did  so, 
bat  exceeded  the  sum  she  had  authority  to 
contract.  This  was  done  without  fraud,  and 
with  full  knowledge  on  her  part  of  all  the 
fttcts.  Why  should  she  not  l)e  held  estopped 
by  the  deed?  Or  if  she  could  plead,  as  she 
does,  the  want  of  authority,  and  it  is  found 
only  to  extend  to  part  of  the  deed,  can  she 
avoid  80  much  of  the  deed  as  ia  without  au-. 


thorlty,  without  restoring  the  money  obtained 
on  it?  True,  her  huslnnd  received  the  mon- 
ey, and  appropriated  it  to  his  own  use,  but 
he  was  her  agent,  and  she  acquiesced  in  it. 
Under  all  these  circumstances,  I  cannot  nse 
the  powers  of  a  court  of  equity  to  sustain  the 
defense.  Let  the  plaintiffs  have  judgment 
for  the  sum  of  four  hundred  dollars,  ($400.00,) 
with  interest  thereon  at  ten  per  cent,  per  an- 
num, from  the  10th  day  of  May,  1886,  and 
also,  for  the  satisfaction  thereof,  let  the  mort- 
gaged premises  be  sold  for  foreclosure,  and 
the  defendant,  and  all  other  persons  claiming 
the  same  under  her,  be  forever  barred  and 
foreclosed  of  all  right  and  equity  of  redemp- 
tion of  the  same;  and  the  plaintiff  Lewis  M.  . 
Grist  l>e  paid  the  amount  due  him  as  alx>ve 
stated,  with  the  interest  due  him;  and  the 
balance  be  paid  to  James  A.  Erwin  to  the 
amount  of  the  judgment  al>ove  ordered. 
First,  however,  l>efore  any  of  said  payments, 
let .  the  costs  of  this  action  and  expenses  of 
sale  be  paid.  If  any  lialance  of  said  judg- 
ment and  costs  be  due  after  making  such  pay- 
ments, let  the  plaintiffs  Iiave  leave  to  take 
out  execution  on  said  Judgment  for  the 
amount.  And  should  there  be  any  surplus 
left  after  satisfying  said  judgment,  interest, 
and  costs  out  of  the  proceeds  of  said  sale,  let 
the  same  l>e  paid  to  the  defendant.  Let  the 
formal  judgment  and  order  of  sale  be  pre- 
pared by  counsel  in  accordance  herewith." 

Hart  <&  Hart,  tor  appollant,  C.E.Bpencer, 
for  respondents. 

MoIvEB,  J.  This  was  an  action  to  fore- 
close a  mortgage  of  real  estate,  and  the  de- 
fense was  that  defendant,  Iteing  a  married 
woman,  had  no  power  to  make  the  contract 
upon  which  the  action  was  founded.  The 
facts  upon  which  this  controversy  turns  do 
not  appear  to  be  disputed,  and  may  be  stated 
briefly  as  follows:  On  the  21st  February, 
1879,  J.  T.  Lowry,  the  husband  of  the  de- 
fendant, conveyed  to  her  by  deed  a  tract  of 
land  known  as  the  "Dennis  Land,"  which, 
however,  was  not  recorded  until  the  1st  of 
September,  1888.  In  the  mean  time  J.  T. 
Lowry  had  mortgaged  the  land  to  Marie 
Moltke,  who  had  no  notice  of  the  previous 
conveyance  to  his  wife,  which  mortgage  was 
duly  recorded  on  the  6th  of  April,  1888.  At 
the  foot  of  the  deed  from  Lowry  to  his  wile, 
and  recorded  with  it,  was  the  following  in- 
dorsement, signed  by  defendant:  "I  consent 
to  the  mortgage  to  Marie  Moltke,  given  on 
this  tract  by  J.  T.  Lowry,  and  hereby  ac- 
knowledge the  same  as  valid  and  binding  on 
said  land. "  On  the  26th  of  March,  1885,  the 
defendant  Ijorrowed  from  M.  Agnes  Lindsay 
the  sum  of  $630,  giving  her  note  therefor,  se- 
cured by  a  mortgage  of  the  same  land,  for  the 
purpose  of  paying  off  the  Moltke  mortgage, 
which  was  then  paid,  and  marked  "Satis- 
fled."  It  appears,  however,  that  the  amount 
borrowed  from  Mrs.  Lindsay  exceeded  the 
amount  necessary  to  payoff  the  Moltke  mort- 
gage by  the  sum  of  $95.75,  which  excess  was 
received  and  used  by  defendant's  husband  fo7  . 
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his  own  purposes.  On  the  lOtb  of  May,  1886, 
with  a  view  to  relieve  the  Dennis  land  from 
the  lien  cf  the  mortgage  resting  upon  it  to 
secure  the  note  for  S630,  tlie  husband  of  de- 
fendant applied  to  the  attorney  for  the  estate 
of  Mrs.  Lindsay,  wlio  had  died  in  the  mean 
time,  to  take  a  mortgage  on  another  piece  of 
land  known  as  the  "Burnt  Lot."  and  release 
that  on  the  Dennis  land.  To  this  proposition 
the  attorney  assented,  provided  the  amount 
then  due  on  the  $630  note,  $700.47,  should 
be  reduced  hj  payment  to  the  sum  of  $400. 
Acoordinglj  the  sum  of  $300.47  was  paid, 
and  credited  on  the  $630  note,  and  a  new 
mortgage  taken  on  tlw  "Burnt  Lot"  to  secure 
the  balance  left  due — $400 — on  that  note,  and 
the  mortgage  on  the  Dennis  land  was  marked 
"iSatisfied. "  There  was  no  evidence  as  to 
who  furnished  the  $300.47.  paid  on  the  note, 
or  where  it  was  obtained  from,  but  it  did  ap- 
pear that  in  all  these  tninsactions  the  defend^ 
ant  was  represented  by  her  husband  as  her 
agent.  The  circuit  judge  rendered  judgment 
in  favor  of  the  plaintiffs  for  the  whole 
amount, — $400, — and  interest,  and  defend- 
ant appeals  upon  the  following  ground:  "  Be- 
cause bis  honor  erred  in  holding  that  the 
separate  estate  of  the  defendant,  a  married 
woman,  was  liable  for  the  item  of  $95.75.  the 
excess  over  the  sum  necessary  to  satisfy  the 
mortgage  debt  existing  when  the  loan  at  the 
$^0  was  made;  err^  in  holding  that  the 
$95.75  may  and  ought  to  be  considered  as  em- 
braced in  the  cash  payment  made  on  May  10, 
1886;  and  erred  in  including  the  said  amount 
in  tlie  judgment,  and  as  secured  by  the  mort- 
gage." It  will  thus  be  seen  that  the  defend- 
ant, while  contesting,  in  the  court  below,  her 
liability  for  any  portion  of  the  mortgage  debt, 
by  her  appeal  she  only  raises  the  question  as 
to  her  liability  for  so  much  of  the  money  bor- 
rowed as  was  in  excess  of  the  sum  necessary 
to  relieve  her  land — her  separate  estate— from 
a  lien  upon  it. 

While  it  may  be  quite  possible  that  where 
a  married  woman,  under  the  pretext  of  bor- 
rowing money  for  the  purpose  of  relieving 
her  separate  estate  from  a  lien  previously 
fixed  upon  it,  at  the  same  time  borrows  a  sum 
in  excess  of  the  amount  necessary  for  that 
purpose,  with  a  view  to  let  her  husband  have 
the  benefit  of  such  excess,  and  these  facts  are 
known  to  the  lender,  she  could  only  be  made 
liable  for  the  amount  borrowed  for  the  legit- 
imate purpose  of  discharging  sucli  lien,  yet, 
according  to  the  view  which  we  take  of  the. 
facts  of  this  case,  that  is  not  the  question  be- 
fore us.  In  the  first  place,  there  is  no  dis- 
tinct evidence  that  the  lender  of  the  money 
here  knew  that  the  defendant  was  borrowing 
more  money  than  was  necessary  to  satisfy  the 
Moltke  mortgage,  though,  in  all  fairness,  it 
qiust  be  admitted  that  the  probability  is  that 
such  was  the  fact.  The  witness  Wallace,  be- 
ing the  agent  both  of  Mrs.  Moltke  and  of 
Mra.  Lindsay,  probably  knew  that  the  amount 
borrowed  was  more  than  was  necessary  to 
satisfy  the  Moltke  mortgage,  but  there  is  not 
the  slightest  evidence  that  he  knew  that  the 


excess  was  borrowed  for  the  use  of  defend- 
ant's husband,  and  certainly  none  that  Mrs. 
Lindsay  knew  anything  about  it  Her  agent, 
Wallace,  knew  that  the  main  purpose  was  to 
borrow  money  for  a  purpose  for  which  d«- 
fendant  had  a  right  to  contract,  and,  even  as- 
suming that  be  knew  she  was  borrowing 
more  than  was  necessary  for  that  particular 
purpose,  he  might  very  well  assume,  in  the 
absence  of  any  evidence  to  the  contrary,  that 
the  whole  sum  borrowed  was  for  a  like  legit- 
imate purpose.  But,  be  that  as  it  may,  it 
seems  to  us  that  the  conclusion  reached  by 
the  circuit  judge  may  be  sustained  on  one  of 
the  grounds  taken  by  him.  He  holds  tliat 
the  excess — $95.75— should  be  considered  as 
embraced  in  the  cash  payment  of  $300.47; 
and,  if  this  be  so,  then  clearly  the  $400  then 
left  due  represented  money  borrowed  by  de- 
fendant for  a  legitimate  purpose,  and  there 
was  no  error  in  rendering  judgment  against 
her  for  the  whole  amount.  There  being  no 
evidence  as  to  who  furnished  the  money  with 
which  the  cash  payment  was  made,  it  cer- 
tainly would  be  a  fair  inferenoe  that  the  hus- 
band, who  unquestionably  was  liable  for  the 
excess  to  his  wife,  at  least,  if  not  to  the  holder 
of  the  note,  might  have  paid  that  much  him- 
self. But,  even  assuming  that  the  defendant 
furnished  the  whole  amount,  and  assuming 
that  the  excess  was  a  debt  for  which  her  hus- 
band was  alone  liable.  If  she  saw  fit  to  pay  it, 
that  would  extinguish  that  portion  of  the 
debt;  and,  the  circuit  judge  having  found 
that  it  was  so  paid,  we  do  not  see  how  we  can 
say  there  was  any  error  in  such  finding.  At 
all  events,  it  is  quite  certain  that  the  amount 
which  the  defendant  has  been  adjudged  to 
pay  is  not  in  excess  of  the  amount  for  which 
she  was  originally  clearly  liable,  and  we  can- 
not say  that  there  is  any  error  in  such  judg- 
ment. While,  therefore,  we  are  not  to  be  un- 
derstood as  indorsing  all  of  the  grounds  upon 
which  the  circuit  judge  has  rested  his  decis- 
ion, we  cannot  say  that  there  is  any  error  in 
the  judgment  rendered  by  him.  The  judg- 
ment of  this  court  is  that  the  judgment  of  the 
circuit  court  t>e  affli-med. 

Simpson.  G.  J.,  concurs  in  the  resulL    Mo- 
GowAN,  J.,  concurs  generally. 


Cheatham  v. 


(31  s.  c. 
MosKisoN  et  al. 


S26) 


(Supreme  Court  of  South  Carolina.    July  U, 
1880.) 

Rbplbvin  Bond. 
A  warrant  was  Issued  under  the  South  Carolina 
landlord's  act  to  enforce  the  landlord's  lien  on 
crops.  The  tenant  ^ave  notice  that  the  rent  was 
not  due  and  replevied  the  crops  seized,  giving  a 
bond  conditioned  for  the  delivery  of  the  property 
in  case  delivery  should  be  adjudged  to  the  plain- 
tiff, and  for  the  payment  to  plaintiff  of  such  sum 
M  might  in  that  action  be  recovered  against  de- 
fendant. No  further  proceedings  were  taken  on 
the  warrant,  but  plaintiff  commenced  an  action  by 
summons  and  complaint  against  the  tenant,  recit- 
ing the  steps  taken  under  the  warrant  and  seizure, 
and  alleging  an  indebtedness  under  the  lease,  asta 
recovered  judgment  against  the  tenant.  Held, 
that  an  action  could  not  be  maintained  against  the 
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sureties  on  tbe  replevin  bond  for  the  amonnt  of  this 
Indgment  as  It  was  not  recovered  in  the  proceed- 
lag  in  which  the  ondertcddng  was  givm,  and  ■ 
nonsuit  in  such  an  action  is  proper.  MoQowan, 
X,  dissenting. 

Appeal  from  common  pleaa  drcoiteoort 
of  Abbeville  county;  Fbaseb,  Judge. 

Action  on  a  replevin  bond  by  James  H. 
Cheatbam  against  B.  L.  Morrison  and  Baail 
Maddox.  Nonsuit  ordered,  and  plaintiff  ap- 
peals. 

Graydon  A  Qraydon,  for  appellant.  Eu- 
gene B.  Gary,  for  respondents. 

Simpson.  0.  J.  In  December,  1884,  one 
M.  M.  Seawright  rented  from  tbe  plaintiff 
for  the  year  1885  certain  mills  and  land  lo- 
cated in  Abbeville  county, — tbe  mills  at  a 
rental  of  $250  and  one-fourth  of  the  crop 
raised  on  the  land.  And  these  parties  en- 
tered into  a  written  agreement  to  that  end, 
in  which  it  was  stipulated  that  Cheatham 
should  have  a  lien  on  all  tbe  crops  raised  on 
tbe  place  for  the  year  1885,  with  all  the  priv- 
ileges and  rights  given  to  landlords  by  the 
act  of  the  general  assembly  of  the  state.  In 
December,  1885,  Cheatham,  upon  an  affida- 
vit that  Seawright  was  about  to  sell  and  dis- 
pose of  the  crops  subject  to  tbe  lien,  and  to 
defeat  the  same,  obtained  from  the  clerk  of 
tbe  court  a  warrant  authorizing  the  seizure 
of  the  crops  referred  to,  and  certain  portions 
thereof  having  been  seized  by  the  sheriff,  Sea- 
wright gave  written  notice  to  said  sheriff  that 
the  amount  claimed  was  not  justly  due,  and 
be  demanded  tbe  right  to  retain  tbe  property 
upon  giving  the  proper  security,  which  secu- 
rity having  been  given,  with  the  defendants 
herein  as  sureties,  the  property  levied  upon 
was  released.  The  proceedings  under  the 
agricultural  warrant  appear  to  have  stopped 
at  this  point.  Some  time  after  this,  howev- 
er, (but  at  what  precise  time  does  not  appear 
in  the  case,  as  there  is  no  date  to  the  papers,) 
the  plaintiff  commenced  an  action  by  sum- 
mons and  complaint  against  Seawright,  re- 
citing the  steps  tal^eu  under  the  warrant  of 
seizure,  and  alleging  an  indebtedness  by  Sea- 
wright under  the  contract,  »Mp;o,  in  the  sum 
of  $250,  and  one-fourth  of  all  crops  raised  on 
the  premises  mentioned  for  the  year  1885, 
and  praying  judgment  for  the  same,  etc.  In 
this  action  a  judgment  was  obtained  in  1888, 
upon  a  verdict  of  the  jury,  for  $376.71,  which 
was  rendered  upon  certain  issues  ordered  by 
bis  honor,  Judge  Norton.  Seawriglit  hav- 
ing left  the  state  after  this,  and  a  nulla  bona 
return  having  been  made  upon  the  execution 
issued  on  tlie  judgment  supra,  the  action  be- 
low was  commenced  on  the  undertaking  su- 
pra, against  the  defendants,  sureties  tbereon, 
at  the  trial  of  which  his  honor,  Judge  Fra- 
SER,  upon  motion  of  defendants,  ordered  a 
nonsuit.  Tlie  main  question  in  tbe  appeal  is 
the  correctness  of  this  order.  It  is  hardly 
necessary,  in  vieir  of  the  frequent  deeisions 
in  recent  cases  by  tbis  court  on  tbe  foaodation 
of  nonsuits,  to  say  more  here  ttian  tbat  a 
nonsuit  is  proper  wbere  there  is  an  absence 
of  all  competent  and  pertinent  testimoiqr  to 


any  one  or  more  of  the  contested  issues  raised 
in  the  case.  Was  there  such  atwence  here? 
The  action  below  was  brought  upon  the  un- 
dertaking given  by  Seawright  when  he  re- 
plevied the  property  seized  by  the  sheriff  un- 
der the  agricultural  warrant,  and  of  course  it 
antedated  the  suit  against  Seawright  in  the 
court  of  common  pleas,  upon  which  the  judg- 
ment mentioned  above  was  obtained  against 
him.  In  that  undertaking  the  parties  stipu- 
lated, after  reciting  that  certain  crops  had 
been  seized  in  the  case  entitled  "J.  H.  Cheat- 
ham vs.  M.  M.  Seawright,"  that  for  procur- 
ing a  return  thmeof,  and  in  consideration 
thereof,  tliey  should  become  bound  to  the  said 
plaintiff  in  the  sum  of  $500  for  tbe  delivery 
of  the  property  mentioned  to  the  plaintiCt  in 
case  said  delivery  should  be  adjudged,  and 
for  the  payment  to  said  plaintiff  of  such  sum 
as  might  in  that  action  for  any  cause  be  re- 
covered against  the  defendant.  Now,  the 
ground  of  the  nonsuit  seems  to  have  been 
that  the  proceeding  under  the  warrant  of 
seizure  never  reached  judgment,  nor  was  it 
ever  pressed  toaconclusion  in  any  way;  and, 
inasmuch  as  the  undertaking  sued  on  was 
given  in  that  proceeding,  and  the  stipulations 
therein  had  reference  only  to  the  result  of 
that  proceeding,  and.  there  being  no  testi- 
mony connecting  said  undertaking  with  tbe 
subsequent  action  herein  mentioned,  a  non- 
suit was  inevitable.  The  action  below  was 
upon  a  contract  made  by  the  defendants. 
These  parties  had  tlie  right  to  stand  upon  the 
contract  made,  and  to  demand  of  the  plain- 
tiff proof  of  a  breach  before  liability  attached. 
Their  contract  was,  in  express  terms,  to  be 
responsible,  if  they  failed  to  have  returned  to 
the  plaintiff  the  property  replevied  in  case  a 
return  was  adjudged  to  him,  and  for  the  pay- 
ment of  such  sum  of  money  as  in  that  action 
might  be  recovered  against  Seawright.  What 
action  was  referred  to?  No  other  action  was 
then  in  existence  except  the  agricultural  pro- 
ceeding, nor  any  other  contemplated  at  that 
time,  so  far  as  known.  The  stipulation,  then, 
could  have  liad  no  reference  except  to  that 
proceeding.  To  make  the  parties  liable, 
therefore,  there  should  have  been  some  evi- 
dence that  said  proceeding  bad  resulted  either 
in  a  judgment  of  delivery  of  the  property  or 
a  payment  of  a  sum  of  money,  and  a  refusal 
by  defendants  to  respond;  and,  in  the  ab- 
sence of  all  testimony  as  to  either  or  both  of 
these  facts,  the  defendants  were  entitled  to 
the  nonsuit.  This  may  seem  at  first  view 
somewhat  technical,  as  it  may  be  urged  that 
tliere  has  been  a  substantial  establishment  in 
the  subsequent  case  of  the  facts,  upon  which 
the  defendants  were  to  t)ecome  liable.  This 
may  be  so.  But  it  is  admitted  tbat  this  has 
not  been  done  in  tbe  proceeding  under  wliich 
they  agreed  to  become  liable,  and  we  know  of 
no  power  on  tbe  part  of  tbe  court  which  can 
extend  tbe  liability  at  these  defendants  be- 
yond tlielr  own  express  contract,  and  without 
their  consent.  And  besides  tbis,  it  may  have 
turned  out  under  the  attachment  proceedings 
tbat  no  lecoveiy  could  have  been  had  there- 
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ander  if  that  proceeding  bad  gone  on,  because 
at  tba  fact  ttiat  an  agncaltoral  lien  was  im- 
posed for  the  rent  of  mills,  instead  of  for  the 
rent  of  lands  for  farming  purposes;  while  no 
•uob  objection  could  have  been  interposed  in 
the  subsequent  action,  upon  which  the  Judg- 
ment was  obtained.  We  do  not  adjudge 
tnis,  but  use  it  as  an  illustration  to  show  that 
parties  have  the  right  to  stand  on  their  con- 
tracts as  made.  It  is  the  judgment  of  this 
court  that  the  Judgment  of  the  circuit  court 
be  affirmed. 

MoIVBB,  J.,  concurs. 

McCtoWAK,  J.,  {diatenttng.)  It  seems  to 
me  that  the  undertaking  sued  on  should  be 
eonstrued  according  to  the  manifest  intention 
«t  the  parties.  And  I  have  no  doubt  that  the 
words  "in  tliis  action"  were  intended  to  make 
the  parties  liable  for  what  might  be  recovered 
on  the  claim  made  in  this  proceeding.  The 
technical  words  used  should  not  be  allowed 
to  defeat  the  intention  of  the  parties  and  the 
plain  lustice  of  the  case. 


(31  S.  C.  S13) 

MoAtkeb  o.  MoAtbeb. 
(JHupreme  Coiurt  of  South  CaroUna.  July  19, 1880.) 

HOSTOAOSS— P.1B0L  KviDXKOB. 

1.  Where  a  note  was  given  for  a  sum  certain, 
•eonred  by  mortcrsKe,  but  no  money  passed,  and 
the  object  of  the  transaotion  does  not  appear  from 
the  note  or  mortgage,  it  m^  be  shown  by  parol 
what  the  agreement  was  and  what  the  mortgage 
was  Intended  to  seonre. 

&  Where  it  is  conceded  by  both  parties  that  the 
note  and  mortgage  do  not  express  their  whole 
agreement,  but  were  to  seoure  the  mortgagee 
uainst  certain  contingent  UabUitlea,  the  rale  uat 
we  snm  mentioned  in  (he  papers  is  presumed  to  be 
.  dm  and  owing  as  therein  stated,  and  that  the  bur- 
den is  on  the  mortgagor  to  show  the  contrary,  does 
not  apply. 

3.  Where  there  is  a  oonfllet  In  the  testimony  in  a 
clianoery  oasei  the  judgment  of  the  trial  court  is 
prima  fade  right 

Appeal  from  common  pleas  dronlt  court 
of  I^caster  county;  Hudson,  Judge. 

Action  to  foreclose  a  mortg:r'(>  brought  hy 
A,  J.  McAteer  against  Martlia  £.  McAteer. 
Judgment  for  defendant,  and  plaintiff  ap- 
peahi. 

B.  B,  A  R.  B.  AllUon  and  Henrp  <t  Bage, 
for  appellant.    Ira  B.  Jotu$,  for  respondent. 

McGowAN.J.  Manyyears  ago,  the  time  not 
being  clearly  stated.  J.  J.  McAteer  died  intes- 
tate, leaving  a  widow,  Martha  £.,  the  de- 
fendant, and  fourcbildren,  viz.,  Amelia,  (aft- 
erwards married  to  one  Jennings,)  John, 
Mary  Jane,  and  Andrew  J.,  the  plaintff.  It 
seems  that  the  mother,  Martha  E.,  owned  two 
tracts  of  land,  the  "Thompson  tract"  and  the 
"Home  place,"  where  the  widow  and  her 
children  lived  together;  that  the  mother  owed 
some  fbw  debts,  and  among  them  small  bal- 
ances still  due  to  each  of  her  children  upon 
tbeir  shares  of  their  father's  estate  in  her 
hands  as  administratrix,  liesides  a  larger  debt 


which  she  owed  as  surely,  spoken  of  as  Uie 
"Adams'  debt,"  to  seoure  which  she  bad 
mortgaged  the  "  Thompson  tract."  About  the 
year  1874  the  youngest  son,  A.  J.  McAteer, 
the  plaintiff,  nndertook  to  look  after  bis 
mother's  business,  to  run  the  fitrms.  and  to  do 
the  out-door  work  for  her,  and,  as  he  was  not 
married,  he  lived  with  his  moUier  and  sisters 
as  one  family,  they  cooking,  washing,  and 
helping  what  they  could  on  tbe  farm,  and  be 
overseeing  all,  and  getting  to  bis  own  use  all 
the  surplus  that  was  made  without  account- 
ability. Matters  went  on  in  this  w^y  until 
the  elder  children,  Amelia  and  John,  came  of 
age,  left  tbe  family,  and  wished  the  balance 
of  tbeir  shares  in  their  father's  estate.  On 
January  27, 1879,  all  the  parties  went  to  Lan- 
caster G.  H.,  and,  in  Mr.  Moore's  office,  had 
a  settlement.  It  appeared  that  the  defendant, 
as  administratis,  owed  John  050,  Amelia 
$205,  and  Mary  Jane  $205,  making  S460,  for 
the  payment  of  which  amounts  Andrew  J.  be- 
came surety  for  his  mother.  Andrew  was  also 
entitled  to  $205,  but  he  acknowledged  that  it 
had  been  paid  him  in  property,  and  on  that  day 
receipted  in  full  for  his  share  of  his  father's 
estate.  After  this  settlement  bad  been  made, 
but  on  tbe  evening  of  the  same  day,  the  plain- 
tiff and  defendant,  mother  and  son,  went  to 
another  lawyer's  office,  and  the  mother  signed 
a  note  to  her  son  for  the  round  sum  of  $1,000. 
and  secured- it  by  a  mortgage  of  her  only  r^ 
maining  tract  of  land,  the  "Home  place." 
Tbe  parties  still  continued  to  live  together  as 
one  family, — that  is  to  say,  the  mother.  Maty 
Jane,  and  the  plaintiff, — the  latter  having 
control  and  getting  what  was  made  after  pay- 
ing the  debts  and  supporting  the  family,  un- 
til Andrew  J.  married,  when  he  instituted 
this  proceeding  in  1887  to  foreclose  against 
his  mother  tbe  mortgage,  which  she  hud  ex- 
ecuted at  Lancaster  in  January,  1879.  The 
action  was  for  foreclosure  on  the  note  pure 
and  simple.  It  is  true  that  In  ber  answer  the 
defendant,  after  denying  the  consideration  of 
the  note,  went  on  to  demand  an  account  for 
tbe  rents  and  proQts  of  tbe  Home  place  for  a 
number  of  years,  and  of  the  Thompson  tract 
for  the  years  1879,  1880.  and  1881,  before  it 
was  sold  to  pay  the  Adams'  debt;  and  the 
plaintiff  repli^,  as  if  he  were  the  owner  of 
the  whole  establishment,  by  setting  up  a  vei7 
large  amount,  covering  a  period  of  11  years, 
against  his  mother,  for  l)oard,  lodging,  cloth- 
ing, shoes,  medical  account,  repairs,  taxes, 
etc.  But  these  charges  and  counter-charges 
are  ontside  of  the  case,  which  was  only  tar 
foreclosure  of  the  mortgage,  and  to  ttiat  tbe 
inquiry  must  l>e  limited. 

The  plaintiff  and  defendant  both  concur 
that  no  money  was  paid  or  consideration 
given  at  tbe  time  the  note  and  mortgage 
were  signed,  but  that  they  were  executed 
for  purposes  other  than  what  appeared  on 
the  face  of  the  papers.  Tbe  parties,  respec- 
tively, were  allowed  to  testi^  as  to  what 
these  purposes  were.  The  mother  testified 
that  the  only  purpose  was  to  save  harmless 
and  indemnify  Andrew  for  whatever  sums 
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he,  as  her  amety,  mij^t  biiTe  to  pay  to 
Amelia.  John,  and  Mary  Jane,  (9460,)  and, 
as  she  said,  "It  was  put  $1,000,  at  Andy's  re^ 
quest,  to  prerent  the  Adams'  debt  reaoblng 
oot  and  seizing  the  Home  place;^  and  shede- 
dares  that  the  contingent  liabilities  referred 
to  were  never  incurred  by  Andrew,  as  he 
never  paid  anything  of  his  own  money  on  the 
debts  for  which  he  was  surety,  and  therefore 
the  consideration  had  utterly  failed,  or,  in 
other  words,  ttie  contingency  on  which  the 
mortgage  was  to  be  binding  never  arose,  of 
wliich  Andrew  was  so  conscious  that,  when 
requested  to  give  up  the  note  and  mortgage, 
he  always  replied,  "It  will  never  come  against 
you;"  while,  on  the  other  hand,  Andrew  says 
that  the  mortgage  was  not  only  intended  to 
indemnify  him  against  what  was  due  to 
Amelia,  John,  and  Mary  Jane,  but  covered 
bis  own  claim  against  bis  mother  for  $205, 
making  the  actual  consideration  $665;  and  in 
respect  to  the  remainder,  in  the  words  of  bis 
reply,  (after  amendment,)  "plaintiff  had  paid 
large  sums  of  money  for  defendant  to  remove 
mortgage  and  judgment  on  tlie  land,  and  he 
assumed  other  debts  and  liabilities  for  her, 
lawyer's  fees,  and  other  things, " — claiming 
that  be  had  paid  John  and  Amelia  with  his 
own  money;  that  be  had  paid  Mary  Jane  by 
b(»rd  at  the  common  table;  and  that  he  bad 
incurred  all  the  liabilities  which  the  mortgage 
was  intended  to  indemnify  him  against.  It 
was  referred  to  M.  J.  Hough,  Esq.,  as  spe- 
cial referee,  to  take  the  testimony,  determine 
the  issues,  and  to  report  thereon.  He  took  a 
small  volume  of  testimony,  and  after  careful 
consideration,  and  with  some  hesitation,  he 
sustained  the  note  and  mortgage,  and  recom- 
mended foreclosure,  holding,  among  other 
things,  as  follows:  "  On  ttiat  day  [Jan  uaiy  27, 
1879]  defendant  gave  the  note  and  mortgage 
in  consideration  that  plaintiff  would  pay 
Amelia  Jennings  $205.00,  John  McAteer  $50, 
and  Mary  Jane  McAteer  $205.00,  making 
$460,  and  the  consideration  of  the  balance  of 
the  note  and  mortgage  was  past  services  due 
him,  and  that  he  was  to  assume  and  pay  off 
whatever  other  indebtedness  of  his  mother 
should  then  be  outstanding, "  etc.  Both  par- 
ties excepted  to  this  report,  and  after  argu- 
ment Judge  Hudson  overruled  the  report, 
and  dismissed  the  complaint,  saying:  "A 
careful  scrutiny  of  the  plaintiff's  own  testi- 
mony convinces  me  that  his  services  in  the 
management  of  the  farm  constituted  no  part 
of  the  consideration  of  the  note.  I  am  satis- 
fied that  the  version  of  the  transaction  given 
by  the  mother  and  other  witnesses  is  correct. 
Her  only  means  of  paying  off  the  other  dis- 
tributees were  from  the  products  of  the  farm, 
and  she  was  liable  on  a  large  security  debt 
besides.  Her  eldest  [youngest]  son  was  her 
only  manager,  and  expected  so  to  continue. 
He  and  his  mother  and  some  younger  [elder] 
members  of  the  family  were  living  together 
in  liarmony,  and  laboring  together  on  the 
farm.  •  •  *  For  eight  years  longer 
[after  the  mortgage]  the  plaintiff  lived  with 
bis  mother  Just  as  before,  and  bad  tiie  free 


use  of  all  crops  made  on  the  place,  except 
what  was  coosnmed  by  the  family,  and  what 
was  expended  in  repairs  and  improvements. 
Making  allowance  for  ail  this,  there  still  re- 
mains to  him  the  lion's  share,  so  to  speak," 
etc.  From  this  decree  the  plaintiff  appeals  to 
this  court.  The  exceptions  are  long  and 
numerous,  (19  in  number,)  and  they  are  all 
in  the  brief,  and  need  not  he  again  set  out 
here. 

The  first  exception  makes  a  point  of  law 
"that  the  circuit  judge  erred  in  allowing  and 
using  the  parol  testimony  which  was  taken 
down  by  the  referee,  after  objection  made,  to 
contradict  the  note  and  mortgage  given  by 
the  defendant."  It  does  not  seem  to  ns  tb^ 
this  was  a  case  In  which  parol  evidence  was 
offered  to  vary  the  terms  of  a  written  instru- 
ment. It  appeared  tliat  no  money  passed  at 
the  time  the  note  and  mortgage  were  given. 
These  papers  were  in  the  usual  form,  and 
contained  no  indication  of  the  object  or  pur- 
poses for  which  they  were  given.  It  was 
therefore  necessary  to  resort  to  parol  proof 
to  ascertain  the  agreement  of  the  parties. 
We  are  not  called  upon  to  give  construction 
to  the  note  and  mortgage,  but  to  determine 
from  the  evidence  in  what  way  and  for  what 
purpose  they  were  to  be  used.  The  precise 
point  was  ruled  in  a  case  very  much  like  this, 
(Eaphan  v.  Byan,  16  S.  G.  852:)  "Parol  tes~ 
timony  may  be  received  to  prove  an  agree- 
ment in  which  a  written  instrument  origin- 
ated, and  of  which  it  constituted  only  a  part. 
Thus,  where  a  note  was  given  for  a  sura 
certain,  payable  at  a  day  certain,  secured  by 
mortgage,  bnt  no  money  passed,  and  it  is 
admitted  by  both  parties  ^at  these  instru- 
ments were  a  security  for  future  advances, 
it  may  he  shown  by  parol  what  the  agreement 
was,  and  what  the  bond  and  mortgage  were 
intended  to  secure,"  etc.  See  McC^ughrin 
V.  Williams,  15  S.  C.  505;  Calvert  v.  Nick- 
les,  2  S.  E.  Bep.  116;  Fullwood  v.  Blanding, 
Id.  565;  1  Jones,  Mortg.  §§  64,  384,  612;  2 
Jones,  Mortg.  g  1297,  and  notes.  All  the 
other  exceptions,  in  one  form  or  another, 
complain  of  the  findings  of  fact  by  the  cir- 
cuit judge  overruling  the  referee.  The  rule 
of  this  court  upon  that  subject  is  well  known. 
Being  a  case  in  chancery,  we  have  tlie  right 
to  consider  all  the  testimony.  There  is  con- 
flict in  it,  and  in  tliat  case  the  judgment  of 
the  circuit  judge  is  prima  facie  right.  See 
Maner  v.  Wilson,  16  S.  C.  481.  In  this  con- 
nection, also,  it  was  strongly  insisted  that 
the  existence  itself  of  the  written  note  and 
mortgage  raised  a  presumption  of  fact  that 
the  $1,000  referred  to  was  due  and  owing  at 
the  time  in  manner  and  form  as  stated,  and 
consequently  the  oniM  was  on  the  defendant . 
to  overthrow  that  presumption.  We  think 
that  such  papers,  duly  executed,  would  oi^ 
dinarily  afford  at  least  prima  /acie  evidence 
of  the  truth  of  the  statements  contaiJied  in 
them.  But  such  rule  cannot  apply  where, 
by  common  consent,  the  papers  do  not  ex- 
press the  whole  agreement  of  the  parties,  or 
the  real  state  of  the  facts,  but  were  executed 
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in  form  solely  for  the  purpose  of  securing  the 
party  against  future  eontbigent  or  doubtful 
UabUities.  In  such  case  there  is  no  presump- 
tion, and  the  facts  underlying  the  papers, 
like  other  facts,  must  be  proved.  The  cir- 
cuit judge  concurred  with  the  referee  in  most 
of  his  findings.  He  concurred  with  him  that 
plaintiff's  express  liability  for  his  mother, 
which  went  into  the  consideration  of  the 
mortgage,  did  not  exceed  the  amounts  due  to 
Amelia,  John,  and  Mary  Jane,  viz.,  S460, 
and  that  the  amount  due  Mary  Jane  was  nev- 
er  paid  by  "Iwarding"  or  otherwise.  But 
as  to  the  remainder  of  the  consideration,  viz., 
$540,  the  referee  found  that  it  was  "fur  past 
services  due  him,"  and  that  lie  was  to  assume 
and  pay  "other  debts"  of  bis  mottier,  vague- 
ly stated  without  names,  dates,  or  amounts. 
In  this  finding  the  circuit  judge  did  not  con- 
cur, holding  that  it  was  not  supported  by  the 
weight  of  the  evidence.  We  have  read  the 
mass  of  testimony  carefully,  and  fonnd  it  so 
confused  and  conflicting  tliat  we  are  not  sur- 
prised that  there  should  be  different  views 
as  to  its  proper  force  and  effect;  but,  after 
giving  it  hU  the  consideration  we  could,  we 
cannot  say  that  the  finding  of  the  circuit 
judge  was  erroneous.  From  1874  to  1879 
her  daughters  and  son  Andrew  lived  with 
Mrs.  AcAteer  on  the  old  homestead  as  one 
family,  Andrew  superintending  the  farm  and 
receiving  the  proceeds  of  crops,  and  his  moth- 
er and  sisters  cooking,  washing,  and  doing 
what  they  could  to  keep  up  the  common  es- 
tablishment. No  strict  accountability  was 
exacted  of  Andrew,  and  there  was  not  any 
agreement  or  expectation  that  he  was  to  be 
paid  regular  wages  as  an  overseer.  That,  as 
it  strikes  us,  was  an  after-thought.  (1)  The 
plaintiff,  in  his  reply  to  the  answer  of  the  de- 
fendant, wherein  he  undertook  to  give  an  ac- 
count of  the  mortgage  and  its  consideration, 
did  not  claim  that  his  "past  services"  entered 
into  it.  (2)  On  the  morning  of  the  day  on 
which  the  mortgage  was  executed,  the  plain- 
tiff receipted  to  his  mother  for  his  share  of 
his  father's  estate,  without  saying  anything 
about  a  claim  "for  services."  It  seems  to  us 
that  if  he  lield  such  a  bona  flde  claim,  he 
would  at  least  have  mentioned  it  on  that  oc- 
casion. (8)  The  referee,  in  another  part  of 
his  report,  states  (as  we  think  correctly) 
"that  his  services  were  to  stand  against  rent, 
everything  included,  taking  care  of  family," 
etc.  It  does  ap()ear  with  reasonable  certain- 
ty that  the  plaintiff  was  an  active,  successful 
farmer,  and,  the  wants  of  the  family  being 
few  and  simple,  he  made  the  farm  profitable. 
In  that  he  was  enabled  to  assist  his  aged 
mother  and  her  unmurried  daughter,  and  to 
that  extent  he  certainly  deserves  credit;  but 
we  cannot  take  the  view  that,  in  addition  to 
bis  comfortable  support  thus  secured,  and  in 
addition  to  the  whole  surplus  crops  and  rents, 
be  sliould  also  be  allowed  now,  after  the  lapse 
of  years,  to  raise  a  lumping  charge  for  serv- 
ices sufficient  to  absorb  the  estate  itself,  leav- 
ing his  mother  and  unmarried  sister  penni- 
less and  homeless.    The  judgment  (^  this 


court  is  that  <4ie  Judgment  of  the  clrcnlt  court 
be  afllrmed. 

SiuFSON,  0.  J.,  and  MoIveb.  J.,  ooncnc. 


(u.  s.  c.  ao9) 

Bbmbest  v.  South  Cabouna  Bt.  Co. 

(Supreme  Court  of  Smiih  CaroUna.    Jnhr  19, 
1888.) 

iRSTBVonoNs— Puunnro. 

1.  In  aa  action  for  damatres  caased  by  plaintllPa 
team  falling  off  from  a  bridge  malntaiiied  bv  dA. 
fendant,  the  coart  properly  answered,  in  reply  to 
defendant's  request  to  charge  that  tbere  was  no 
law  requiring  a  railroad  company  to  build  a  bridge 
of  any  partioular  width,  that  "it  must  be  a  sue 
structure. " 

2.  In  such  action  it  is  not  a  violation  of  the  con- 
stitutional provision  against  instructittg  Qte  jniy 
"Id  respect  to  matters  of  faot,''for  the  court  to 
call  the  jury's  attention  to  tiie  broad  powers  of 
eminent  domain  granted  to  railroad  companies. 

3.  An  allegation  in  the  complaint  that  defendant 
is  a  oorporation  is  not  put  in  lasne  by  a  general  de- 
nial 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  Aidkich,  Judge. 

Sraidey  d-  Barntoell  and  P.  H.  Nelson,  tor 
appellant.    W.  M.  Shannon,  for  respondent. 

MoCtoWAN,  J.  This  action  was  brought 
by  the  plaintiff  against  the  defendant  com- 
pany for  damages  on  account  of  injuries  to 
the  property  of  the  plaintiff,  caused  by  the 
negligence  of  the  company.  The  complaint 
alleged  that  the  defendant  is  a  railroad  com- 
pany, duly  incorporated  under  the  laws  of 
the  state  of  South  Carolina;  that  at  a  certain 
point  in  Kershaw  county  the  railroad  track 
of  the  company  crosses  the  public  road,  and 
within  their  right  of  way  they  had  opened  a 
ditch  across  the  highway,  and  built  a  bridge 
over  it,  which  it  was  the  duty  of  said  com- 
pany to  keep  in  repair;  that  on  January  6. 
1888,  the  plaintiff,  driving  a  two-horse  boggy, 
was  returning  to  his  home,  and,  being  obliged 
to  cross  the  bridge,  It  was  so  negligently  con- 
structed that  the  plaintiff's  horses  fell  off 
into  the  ditch,  and  were  thereby  seriously  In- 
jured, and  the  buggy  and  harness  badly 
broken,  to  the  damage  of  the  plaintiff  $500. 
The  answer  was  that  "the  defendant  above 
named,  by  Brawley  &  Barnwell,  its  attor^ 
neys,  answering  the  complaint  herein,  says 
it  denies  each  and  every  allegation  In  the 
complaint  contained."  The  cause  came  on 
for  trial  before  Judge  Aldrich  and  a  jury. 
There  was  evidence  tending'  to  show  that 
the  bridge  was  abont  nine  feet  wide;  that  it 
was  a  temporary  structure,  the  Inmber  being 
already  there  to  make  a  permanent  bridge; 
that  one  of  the  horses  shied,  and  knocked  the 
other  into  the  ditch;  that  the  other  horse 
and  the  buggy  followed;  that  the  horses 
broke  loose  from  the  buggy,  leaving  it  con- 
siderably damaged,  and  ran  off,  etc.  Upon 
the  close  of  the  plaintiff's  testimony,  the  de- 
fendant's attorney  moved  for  a  non-suit,  on 
the  ground  that  the  plaintiff  had  failed  to 
prove  his  case;  that  the  complaint  alleged 
that  the  defendant  company  is  "duly  Incor 
porated,"  which  was  not  proved;  that  the 
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answer  was  a  general  denial,  which  put  in 
issue  every  allegation  of  the  complaint.  The 
judge  refused  the  motion,  ruling  that  it  was 
not  necessary,  under  a  general  denial,  for 
the  plaintiff  to  prove  that  the  defendant  was 
"an  incorporated  copipany,"  but  if  it  were 
necessary  he  would  allow  the  plaintiff  then 
to  offer  the  proof.  The  case  went  to  the 
jury.  The  defendant  made  several  requests 
to  charge,  but  it  is  unnecessary  to  notice  any 
of  them,  except  the  one  as  to  which  the 
charge  was  objected  to.  Defendant's  attor- 
ney requested  the  judge,  as  a  matter  of  law, 
to  instruct  the  jury  "that  there  is  no  law  in 
this  state  requiring  a  railroad  company  to 
build  a  bridge  any  particular  width,"  to 
which  the  judge  replied:  "It  must  be  a  safe 
structure."  The-  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $200,  and  the  de- 
fendant appeals  upon  the  following  excep- 
tions: "(1)  Because  his  honor  erred  in  re- 
fusing the  motion  for  a  non-suit  (made  after 
the  announcement  by  the  plaintiff  that  bis 
testimony  was  closed)  upon  the  failure  of 
plaintiff  to  prove  the  corporate  existence  of 
the  defendant  company.  (2)  Because  bis 
honor  erred  in  not  charging,  as  requested  by 
the  attorney  for  the  defendant,  ■  that  there  is 
no  law  in  this  state  requiring  a  railroad  com- 
pany to  build  a  bridge  of  any  particular 
width,'  after  charging  the  jury,  and  telling 
them  to  inquire,  *  I)id  the  length  or  the 
width  of  that  bridge  complained  of  have 
anything  to  do  with  this  accident?'  (3)  Be- 
cause the  charge  of  bis  honor  was  in  viola- 
tion of  article  4,  §  26,  of  the  constitution, 
and  influenced  the  minds  of  the  jury,  in  that 
he  spoke  of  the  '  high  privileges  granted  rail- 
road companies,  their  rights  to  pass  through 
a  man's  land  or  his  house,  or  over  the  graves 
of  his  ancestors,  or  of  liis  wif  e  and  children, '  " 
etc. 

Properly,  as  we  think,  the  last  ground  of 
appeal  was  not  pressed  here  in  the  argument. 
The  whole  charge,  taken  together,  was  cer- 
tainly not  unfavorable  to  the  defendant.  We 
do  not  think  that  the  general  observations  of 
the  judge,  as  to  the  privileges  granted  to  rail- 
road companies,  were,  "in  respect  to  matters 
of  fact,"  in  the  sense  of  the  inhibition  in  the 
constitution  upon  that  subject.  The  matter 
adverted  to  was  not  before  the  jury  for  con- 
sideration, but  was  rather  in  the  nature  of 
"an  illustration,"  like  the  remark  in  the 
case  of  Fitzsimous  t.  Ouanabani  Co.,  16  S. 
C.  194:  "I  suppose  it  would  take  me  ten 
yeans  of  hard  study  to  qualify  myself  to  per- 
form the  duties  of  an  inspector  of  phos- 
phates," etc.  Nor  can  we  hold  that  the 
second  ground  of  error  was  well  taken. 
'When  asked  to  charge  that  there  was  no  law 
in  South  Carolina  which  required  a  railroad 
company  to  build  a  bridge  of  any  particu- 
lar width,  the  circuit  judge  properly  replied 
that  "it  must  be  a  safe  structure."  The  ap- 
pellant seems  to  rely  prindpally  upon  the 
first  exception,  that  it  was  error  in  the  judge 
to  refuse  the  non-suit,  for  the  want  of  proof 
to  sustain  the  allegation  of  tlie  complaint 


that  the  defendant  company  was  "incorpo- 
rated . "  There  is  no  doubt,  as  a  general  rule^ 
that  it  is  incumbent  upon  the  plaintiff  to 
make  proof  of  every  material  allegation  of 
his  complaint  which  is  controvert^  by  the 
defendant;  but  was  the  allegation  that  de- 
fendant was  "an  incorporated  company"  a 
material  allegation  in  plaintiff's  case  in  issue 
by  the  pleadings?  If  the  allegation  was  not 
denied,  it  was  under  the  C^e  admitted. 
Was  the  fact  denied?  It  is  well  settled  in 
this  state  that  an  allegation  that  the  plaintiff 
is  a  corporation  is  not  put  in  issue  by  a  gen- 
eral denial,  so  as  to  make  it  necessary  to 
prove  the  fact  The  reasons  are  fully  given 
in  case  of  Lumber  Co.  t.  Bisley,  25  S.  C. 
309,  where  it  was  held  that  "an  allegation 
in  the  complaint  of  the  corporate  existence  of 
the  plaintiff  is  no  part  of  the  cause  of  aoUon, 
and  is  therefore  not  put  in  issue  by  a  general 
denial."  This  being  so  as  to  a  plaintiff  being 
a  corporate  body,  it  seems  to  us  that  a  for- 
tiori it  must  be  true  as  to  a  defendant, 
which,  sued  as  a  corporation,  made  no  spe- 
cific objection  on  that  account,  but  regularly 
appeared,  and  by  attorney  answered  to  the 
merits.  That  was  a  substantial  admission 
of  the  character  in  which  it  was  sued.  See 
Graveley  v.  Oraveley,  20  S.  G.  104.  Besides, 
if  there  were  any  doubts  about  it,  there  can 
be  none  that,  upon  motion,  the  circuit  judge 
had  the  discretion  to  be  exercised  in  the  in- 
terest of  truth  and  justice  to  allow  the  proof 
to  be  offered,  even  after  the  plaintiff's  attor- 
ney had  formally  announced  that  bis  testi- 
mony was  dosed.  See  Kairson  v.  Puckba- 
ber,  14  S.  C.  627;  Cantey  v.  Whitaker,  17  S." 
C.  528.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be  affirmed. 

SiuPSON,  0.  J.  and  MoIveb,  J.,  concur. 


(81  S.  C.  301) 

Wando  Phosphate  Co.  «.  Bosenbero. 

(Supreme  Court  of  South  CaroUna.    July  9l 
1889.) 

Aftidavits  ih  ATTACmnOIT. 
Affidavits  in  attachment  alleging  that  defendant 
had  disposed  of  or  secreted  his  property  with  in- 
tent to  defraud  his  creditors  are  insufflolent  where 
they  only  show  that  defendant^  who  was  doing  a 
large  business,  had  sold  gooas  cheaply,  and  in 
some  cases  below  cost,  and  state  that  in  the  im- 
pression of  the  community  he  was  doing  a  reck- 
less business. 

Appeal  from  common  pleas  circuit  court  of 
Darlington  county;  Hudsom,  Judge. 

The  Wando  Phosphate  Company  sued 
Joseph  Bosenberg  in  attachment.  From  an 
order  refusing  to  grant  the  motion  to  vacate 
the  attachment  defendant  appeals. 

Ward  &  Woods,  for  appellant.  Boyd  (ft 
Brovm,  for  respondent. 

SiHFsoir,  G.  J.  An  attachment  was  grant* 
ed  by  his  honor  Judge  HuneoN  in  the  action 
beloiv  upon  certain  affidavits  submitted  by 
the  plaintiff  (respondent.)  A  motion  was 
afterwards  made  by  the  defendant  (appellant) 
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to  dissolve  or  dlscbarge  said  attachment,  and 
affldavita  were  aubmitted  both  by  reapondent 
and  appellant  Tbia  motioa  was  refused  by 
his  honor  Jndge  "Hweas,  who  heard  the 
same.  The  defendant  has  appealed  on  the 
groand  that  the  attachment  was  both  irregu- 
larly and  improvidently  issued,  and  also  upon 
the  further  ground  that  his  honor  erred  in 
considering  the  condoct  of  the  defenduit  sub- 
sequent to  the  issue  of  the  attachment  in  de- 
tenninlng  the  question  of  irregnlarity,  etc., 
on  the  motion  to  discharge.  First,  should 
the  attachment  have  been  discharged  because 
of  irregularity?  This  question  calls  for  an 
examination  of  the  affidavits  upon  which  it 
was  issued,  and  also  for  a  statement  of  the 
legal  principles  which  control  In  such  cases. 
Attachmento  are  statutory  proceedings,  and 
they  are  intended  to  summarily  dispossess  a 
party  of  Ills  property,  and  to  hold  it  subject 
to  the  result  of  an  action  in  progress,  and  be- 
ing in  direct  conflict  with  that  dominion  and 
right  which  every  one  has  at  common  law 
over  his  own,  and  which  government  is  con- 
structed to  protect,  statutes  authorizing  such 
proceedings  have  always  been  strictly  con- 
strued, and  all  of  their  requirements  abso- 
lutely demanded  to  be  present.  True,  tbey 
are  efficient  and  useful  remedies,  and  very 
advantageous  to  commerce  and  trade,  but 
still  they  are  harsh  and  summary,  and  are 
only  allowed  upon  the  conditions  found  in 
the  statute,  which  must  be  made  to  appear  in 
the  affidavit  submitted.  Tliis,  too,  not  upon 
allegations  founded  upon  information  and 
belief  and  hearsay  merely,  but  upon  the  aver- 
ment of  facts  and  occurrences  which,  if  true, 
would  at  least  furnish  prima  /aeie  evidence 
of  the  existence  of  the  statutory  condition 
upon  which  the  attachment  is  sought  This 
is  the  law  in  this  state,  as  adjudged  in  sev- 
eral cases.  Myers  v.  Whiteheart,  24  S.  C. 
202;  Smith  y..  Walker,  6  S.  C.  169;  Brown 
V.  Morris,  10  S.  C.  469;  Claussen  v.  Fultz, 
18  S.  C.  478;  Ivy  v.  Caston,  21  S.  C.  583. 
Now,  in  the  action  below  the  attachment 
was  moved  on  the  ground  that  the  defendant 
had  disposed  of  or  had  secreted  his  property 
with  intent  to  defraud  bis  creditors,  or  was 
about  to  dispose  of  or  secrete  said  property 
with  said  intent.  These  are  some  of  the  con- 
ditions found  in  the  attachment  act,  and  if  the 
affidavits  submitted  contain  an  averment  of 
facts  which  would  prima  facte  sustain  these 
charges,  and  the  existence  of  which  does  not 
depend  upon  mere  information  and  belief  or 
hearsay,  but  which  are  susceptible  of  proof 
by  competent  and  sufficient  evidence,  then 
the  warrant  was  properly  issued;  otherwise 
it  was  irregularly  issued,  and  should  have 
been  discharged.  To  be  a  little  more  dis- 
tinct, we  mean  to  say  that  the  affidavit  is  the 
primary  foundation  for  the  attachment,  and 
it  must  contain  an  allegation  of  the  existence 
of  one  or  more  of  the  oonditionB  prescribed 
in  the  attachment  act,  or  of  focta  from 
which  tbey  may  be  inferred,  resting  upon 


the  knowledge  of  the  afOant  or  of  some  on« 
else  aa  the  source  of  the  information.  Now, 
the  qnestton  is.  did  tbe  affidavits  here  con- 
form to  tliis  principle?  They  were  several  bi 
number,  and  to  be  sufficient  it  was  necessary 
that  they  should  show  adiapoeition  or  secre- 
tion of  property  by  tite  defendant  with  intent 
to  defraud  his  cnditore,  or  a  purpose  to  do 
so.  As  to  these  precise  grounds  there  ia 
nothing  in  the  affidavit  of  Hacker,  the  presi- 
dent of  theplointtff  company,  except  a  gen- 
eral charge  founded  entirely  on  his  belief, 
based  upon  information  received  from  others, 
to-wit,  from  Huggina  and  Biackwell,  whose 
affidavits  accompany  his.  Upon  examina- 
tion of  these  it  will  be  seen  that,  they  are 
equally  deficient  with  that  of  Hucker  upcm 
the  exact  points  Uivolved..  The  only  fact 
stated  upon  the  knowledge  of  Hnggins  is 
that  he  bought  11  barrels  of  flour  at  $5.75 
per  barrel  from  defendant,  of  the  brand  ot 
"Michigan  iStraight,"  which  he  thought  was 
cheap.  He  however,  atates  the  reason  given 
by  the  defendant,  why  he  could  aell  at  tliat 
price,  to-wit,  that  he  had  bought  before  the 
rise.  Biackwell  does  not  nu^e  any  state- 
ment upon  his  own  knowledge  except  that  he 
knew  of  sales  by  the  defendant  on  several  oc- 
casions, below  cost,  and  that  the  defendant 
was  selling  goods  at  five  different  stores. 
The  balance  of  his  affidavit  is  npon  informa- 
tion and  t>elief  founded  upon  liearsay,  and 
stating  the  general  impression  of  the  com- 
munity as  to  whether  the  defendant  waa  do- 
ing a  safe  or  a  reckless  business.  The  other 
affidavits,  as  it  appears  to  us,  altogether  fail 
to  touch  the  main  points,  to-wit,  whether  the 
defendant  was  disposing  of  or  secreting  his 
property  with  intent  to  defraud  liis  creditors, 
or  was  about  to  do  so.  If  an  attachment  can 
issue  simply  because  a  merchant  is  doing  a 
large  business,  sometimes  selling  below  cost, 
and  extensivelyadvertising,  and  perhaps  pro- 
ducing the  impression  in  the  community 
that  a  crash  is  approaching,  but  few  enter- 
prising merchants  would  be  entir^y  safe. 
And  yet  when  the  affidavits  here  are  analyzed, 
they  amount  to  nothing  more  than  this,  and 
fail  entlrdy  to  sustain  the  charge  that  de- 
fendant was  disposing  of  his  property  to  de- 
fraud his  creditors,  or  waa  about  to  do  so. 
We  think,  nnder  the  authority  of  our  cases 
cited  above,  and  Ijecause  of  the  insufficiency  of 
the  affidavits  upon  which  the  warrant  was  is- 
sued, the  motion  of  tlie  defendant  to  dis- 
charge the  attachment  should  have  been 
granted.  See,  particularly,  Myers  v.  White- 
heart,  24  8.  C.  202.  Such  being  our  conclu- 
sion it  is  unnecessary  to  adjudge  the  other 
questions  raised  in  the  appeaL  It  is  the 
judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  reversed  on  tbe  ground 
stated  herein  above,  and  that  the  attachment 
t)e  discharged. 

MoIykb  and  MoGowiiN,  JJ.,  oonour  in  tbe 

result. 
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SooeoiNS  et  aJ.  «.  Swte  et  aZ. 

(Supram*  Court  qf/SottthCaroUnak  July  S.  1888.) 

Sroitio  PmtrosKAiroa— Quaxtuv  Msbui*. 

1.  Fbdntiffa  sued  their  brothers  and  ■Isten  for 
the  enforcement  of  a  oontraot  made  with  their 
Cather  for  the  devise  of  land.  Theyallemd  that  it 
was  mutodly  agreed  that  a  tract  of  land  descend- 
ed to  platntifts  and  defendants  from  a  deceased 
toother  shonld  be  oonveyed  to  their  father,  and 
that  he  should  devise  the  same,  and  all  his  other 
property,  to  plainttfls,  in  oonsideration  for  the 
■ervioee  of  theiatter  in  caring  for  htm  and  his  wife. 
It  appeared  that  at  the  time  the  conveyance  was 
made,  which  pnrported  to  be  for  the  consideration 
of  natoral  love,  plalntiiTs,  who  were  single  women 
of  advancing  vears,  were  living  with  their  parents, 
and  continned  to  do  so  for  some  time,  rendering 
snch  services  as  are  nsuallv  rendered  by  children 
when  members  of  their  father's  family,  the  other 
children  having  married  and  left  home.  Four 
years  later  the  father  made  a  wUL  devising  his 
property  to  bis  wife  and  plalntiOa  jointly,  and  al- 
though in  it  he  recognized  the  dnty  of  providing 
for  a  granddaughter,  who  had  not  released  her  in- 
terest in  the  deceased  son's  land,  he  did  not  allude 
to  any  contract  with  or  obligation  to  plaintUfs. 
Plaintiffs  afterwards  married,  and  one  of  them  re- 
moved to  some  distance,  while  the  other  remained 
on  the  plantation,  her  husband  being  her  father's 
tenant.  The  father  afterwards  made  another  will, 
revoking  his  former  one,  and  making  equal  provis- 
ion for  all  his  ohildren.  There  was  oral  testimony 
that  testator  said  that  he  intended  plaintUfs  to 
have  all  his  property.  The  direct  evidence  as  to 
the  existence  of  any  agreement  was  conflicting. 
Held,  that  the  plaintiffs  failed  to  establish  any 
oontract. 

S.  The  evidence  does  not  warrant  a  finding  of  an 
Implied  contract  of  ouantum  meruit  for  the  serv- 
toes  rendered  by  plaintiffs. 

Appeal  from  common  pleas  olrcoit  court 
of  Cheater  county;  J .  H.  Httdson,  Judge. 

Action  by  Surah  S.  Scoggins  and  Martha 
Howard  against  Leroy  Smith  in  bis  own 
right  and  as  administrator  c.  (.  a.  of  John 
Smith,  deceased,  and  William  Smith,  Hemp- 
bill  Smith,  Josephine  Lemmonds,  and  Nancy 
Kitchens,  all  the  parties  being  heita  of  said 
John  Smith,  to  enforce  a  contract  for  a  de- 
vise of  land  made  between  plaintiffs  and  de- 
fendants, or  alternatively,  to  recover  for  serv- 
ices rendered  by  plaintiffs  to  decedent,  as 
much  as  said  services  were  reasonably  worth. 
The  testimony  is  voluminous,  and  the  essen- 
tial facts  appear  in  the  following  extract 
from  the  decree  of  the  circuit  court,  from 
which  plaintiffs  take  this  appeal: 

"The  following  leading  facts  are  stated  in 
the  complaint  and  established  by  the  evi- 
dence: In  1871  Riley  Smith,  a  son  of  John 
Smith,  died  intestate,  seised  in  fee  of  a  tract 
of  one  hundred  and  sixty-six  acres  of  land, 
n^ich  the  plaintiffs  and  defendants,  his 
brothers  and  sisters,  conveyed  to  their  said 
father,  the  consideration  expressed  being  for 
natural  love  and  affection,  and  then  .John 
Smith,  the  father,  became  seised  in  fee  of 
the  wliole  tract.  In  1875  tt)e  said  John 
Smith  executed  his  last  will  and  testament, 
in  which  he  conveyed  the  whole  of  his  prop- 
erty, real  and  personal,  to  his  two  daughters, 
the  plaintiffs,  and  to  his  wife,  Elizabeth,  their 
■tep-motber.  These  two  daughters  were  then 
unmarried,  and  lived  with  their  father  and 
step-mother.  All  the  others  had  married 
and  left  the  state,  except  Mrs.  Kitchens,  who 


was  married,  bat  resided  In  the  state.  On 
20th  September,  1882,  the  plaintiffs  having 
then  married,  and  one  having  left  their  fa- 
ther's home,  the  said  John  Smith  executed  a 
second  will,  revoking  the  first,  in  which  a 
different  disposition  was  made  of  his  prop- 
erty, and  all  his  children  were  made  legatees 
and  devisees.  The  wife,  Elizabeth,  prede- 
ceased her  husband,  and  died  intestate.  In 
1886.  John  Smith  died,  leaving  the  will  of 
1882  nnrevoked  and  of  full  force  and  effect; 
and  on  the  9th  day  of  December,  1886,  letters 
of  administration  were  duly  granted  to  Le- 
roy Smith  with  the  will  of  1882  annexed, 
which  was  admitted  to  probate.  The  plain- 
tiffs allege  that  it  was  agreed  and  contracted 
by  and  between  the  parties  to  this  action 
that  they  should  convey  to  the  said  John 
Smith  all  their  interest  in  the  land  of  Riley 
Smith,  in  consideration  tliat  John  Smith 
would  will  the  whole  of  his  property  to  bis 
wife  and  the  plaintiffs,  if  the  plaintiffs  would 
agree  to  take  care  of  and  nurse  Elizabeth 
and  John  Smith  during  their  respective  lives. 
To  this  arrangement  the  plaintiffs  and  John 
Smith  and  the  defendants  all  agreed,  and  ac- 
cordingly the  conveyance  of  1871  was  made 
to  John  Smith,  and  the  plaintiffs  undertook 
the  nursing  and  care  of  their  parents,  and 
continued  faithfully  to  discharge  this  duty  to 
the  date  of  their  respective  deaths.  Pursu- 
ant to  the  agreement  John  Smith  also,  in 
1875,  made  and  executed  his  last  will  and  tes- 
tament, wherein  he  bequeathed  and  devised 
his  entire  property,  personal  and  real,  to 
Elizabeth,  his  wife,  and  the  plaintiffs  abso- 
lutely: but  thereafter,  on  the  20th  day  of 
September,  1882,  in  violation  of  his  contract, 
the  said  John  Smith  made  and  executed  his 
second  last  will  and  testament,  and  revoked 
that  of  1875.  In  this  action  the  plaintiffs 
seek  to  set  up  the  will  of  1875.  and  to  have 
the  contract  of  1871  specifically  enforced; 
and,  in  case  that  cannot  be  done,  they  ask  to 
recover  of  the  estate  of  John  Smith  the  sum 
of  $7,000,  the  price  and  value  of  the  services 
rendered  by  them  in  nursing  and  caring  for 
their  father  and  his  wife.  They  also  ask  that 
the  administrator  do  account  for  his  admin- 
istration, and  that  partition  of  the  estate  be 
ordered.  It  was  referred  to  the  clerk  of  this 
court,  as  special  referee,  to  take  the  testimo- 
ny, and  report  the  same  to  this  court,  all  the 
material  allegations  of  the  complaint  touch- 
ing the  alleg^  contract  having  been  denied 
by  all  the  defendants  in  their  answers.  The 
referee  proceeded  to  hold  references,  and  ex- 
amined a  large  number  of  witnesses  in  behalf 
of  the  contending  parties,  and  reported  to 
this  court  the  testimony,  which  is  voluminous. 
Upon  this  the  isues  came  on  to  be  heard  by 
me. 

"Were  I  to  attempt  in  this  decree  to  re- 
state even  the  leading  portions  of  the  testi- 
mony on  both  sides,  it  would  render  it  un- 
reasonably long,  and  I  deem  It  sufiBcient  to 
give  only  my  conclusions  and  findings,  after 
a  full  hearing  and  subsequentexamination  of 
the  argument  and  the  testimony.    Such  a 
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contract  as  Is  set  up  In  the  complaint,  in  or- 
der  to  justify  its  enforcement  bj  a  coart, 
mast  be  establislied  by  the  decided  preponder- 
ance of  tbe  testimony.  It  must  be  clearly  es- 
tablished. The  evidence  must  show  either  a 
positive  agreement,  or  must  fully  establish 
facts  and  circumstances  from  which  a  con- 
tract Is  inferred  from  necessary  implication. 
It  is  not  sufficient  that  it  should  appear  that 
the  party  rendering  the  services  expected 
compensation,  but  it  must  also  dearly  appear 
that  the  parent  should  know  this,  and  in- 
tended to  compensate.  Where  children,  after 
majority,  continue  to  live  with  the  parent, 
who  maintains  and  supports  them,  aCFection 
and  kindness  shown  by  them  to  this  parent, 
and  services  rendered,  will  be  presumed  to  be 
gratuitous,  and  to  spring  from  filial  affection, 
until  the  contrary  is  made  clearly  to  appear. 
In  the  case  before  us  the  plaintiffs  lived  long 
with  their  father  and  step-mother,  and  did 
not  marry  until  late  in  life.  During  all  this 
time  they  were  maintained  and  supported  by 
their  father,  performing  only  their  share  of 
domestic  service  as  dutiful  daughters.  The 
others  married  earlier  in  life,  and  went  off  to 
support  themselves,  ceasing  to  be  a  bnrd^n 
to  their  father.  As  soon  as  the  plaintiffs 
married,  one  of  them  liliewise  left,  and  re- 
turned only  occasionally  to  visit  her  parents, 
during  which  visits,  some  of  which  were  pro- 
tracted longer  than  others,  she  was  kind  to 
the  old  people,  and  ministered  to  their  wants 
as  dutiful  children  always  do.  One  of  them 
was  thus  absent  from  the  parental  roof  nine 
years  before  John  Smith's  death,  occasional 
visits  excepted.  They  do  not  pretend  that 
they  supported  and  maintained  their  aged 
parents,  nor  that  they  contracted  so  to  do, 
but  they  claimed  that  they  nursed  them,  and 
that  for  this  duty  they  were  to  get  two-thirds 
of  the  property.  I  fail  to  find  that,  while 
living  unmarried  with  their  parents,  they 
rendered  services  worth  more  than  the  sup- 
port tliey  derived  from  their  parents,  and  in 
fact  not  .80  much;  and,  after  they  married 
and  left,  their  occasional  visits  to  the  old 
home,  and  the  duties  there  discharged,  were 
such  as  are  exacted  by  the  laws  of  nature, 
and  merit  no  special  or  extra  compensation. 
Upon  the  quantuin  meruit,  therefore.  I  am 
constrained  to  decree  against  them.  But  if 
there  was  a  contract,  and  they  have  performed 
their  part,  aspeciQc  performance  must  be  de- 
creed against  the  defendants.  Butaccording 
to  my  view  of  the  testimony  tbe  plaintiffs 
have  failed  to  establish  it,  and  the  preponder- 
ance of  the  evidence  is  against  them  on  this 
point.  The  deed  of  1871  was  expressed  to  be 
and  was  for  natural  love  and  affection  only. 
Tbe  will  of  1875  was  not  In  pursuance  of  a 
contract,  but  was  the  voluntary  act  of  the 
testator.  His  daughters  were  then  unmarried, 
and  needed  help,  and  tbe  parent  so  thouglit. 
His  other  children  were  married  and  selt- 
Bupportlng.  The  will  was  creditable  to  his 
parental  kindness  and  providence.  Doubt- 
less no  change  would  have  been  made  by  the 
testator  had  the  girls  remained  unmarried; 


but  they  did  marry,  and  were  then  placed  on 
a  footing  with  the  other  children,  and  one  of 
them  took  leave  of  the  parenUd  roof.  John 
Smith  then  changed  bis  will  to  meet  this  al- 
tered state  of  the  family,  and  made  equal  pro- 
vision for  all  his  children,  as  any  other  good 
father  would  have  done.  All  things  are 
proved  to  have  proceeded  according  to  the 
unrestrained  will  of  a  kind  and  jnst  father. 
The  plaintiffs  are  disappointed  that  the  first 
will  was  revoked.  This  is  human  nature, 
but  no  Injustice  was  done  them  thereby. 
They  had  derived  from  their  father  a  good 
support  for  a  long  time, — much  longer  than 
the  others.  Their  father  weighed  this  fact; 
they  do  not." 

Sanders  A  Whitlook,  tor  t^pptUlaata.  Hemp- 
hills  d  Brice,  for  respondents. 

McIvER,  J.  Tbe  questions  raised  by  this 
appeal  being  solely  questions  of  fact,  under 
the  well-settled  rule,  it  is  Incumbent  on  tiie 
the  appellants  to  show  that  the  conclusions 
reached  by  the  circuit  judge  are  without  any 
testimony  to  support  them,  or  are  contrary 
to  the  manifest  weight  of  the  testimony. 
This  the  appellants  have  wholly  failed  to  do, 
and,  on  the  contrary,  tbe  conclusions  reached 
below  are  in  our  judgment  well  sustained  by 
the  evidence.  Tbe  facts  out  of  which  this 
controversy  arose,  so  far  as  they  are  undis- 
puted, are  so  fully  and  clearly  stated  in  the 
circuit  judge's  decree,  and  his  reasoning  as 
to  the  disputed  facts  so  fully  sustains  his 
views,  that  it  would  seem  to  be  a  work  of  su- 
pererogation to  attempt  to  add  anything  to 
what  is  there  said.  The  claim  of  the  plain- 
tiffs is  presented  in  their  complaint  in  a 
double  aspect:  (I)  For  the  specific  perform- 
ance of  a  contract  in  reference  to  real  estate; 
and,  (2)  in  the  event  of  a  failure  to  to  estab- 
lish such  contract,  then  for  the  value  of  the 
services  which  they  claim  to  have  rendered 
their  father,  the  testator.  No  question  was 
raised  as  to  the  propriety  of  joining  these  two 
causes  of  action  in  the  same  complaint,  and 
perhaps  none  could  have  been  raised,  as  they 
both  arise  out  of  contract.  As  to  the  first 
aspect  in  which  the  claim  was  presented,  it 
seems  to  us  that  after  eliminating  such  of  the 
testimony  as  was  incompetent  under  the 
statute  of  frauds,  and  under  section  400  of 
the  Code,  there  is  but  very  little  evidence  of 
any  contract,  certainly  not  that  clear  and 
satisfactory  proof  which  a  court  of  equity  re- 
quires in  such  cases.  In  the  deed  by  which 
the  plaintiffs,  with  their  brothers  and  sisters, 
conveyed  their  interests  in  the  estate  of  their 
deceased  brother,  Riley  Smith,  to  their  father, 
there  is  not  the  slightest  Intimation  that  such 
conveyance  was  ever  prompted  by  any  ex- 
pectation of  compensation,  or  rested  upon 
valuable  consideration  of  any  kind.  On  the 
contrary,  the  only  consideration  expressed  is 
the  very  proper  one  of  natural  love  and  af- 
fection. And  even  when  we  examine  care- 
fully the  parol  evidence,  coming  from  the 
plaintiffs  themselves,  it  is  at  least  not  clear 
that  there  was  any  other  consideration.  Then 
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as  to  the  will  of  1875,  which  plaintlffls  elaim 
was  executed  in  pursuance  of  the  contract  of 
which  they  now  seek  speoifio  performance,  it 
is  quite  clear  that  there  is  nothing  wliatever 
in  its  terms  which  recogrnizes  in  the  re- 
motest degree  that  it  was  even  prompted  by 
the  fact  that  plaintiffs  had  released  their  in- 
terest in  their  brother  Biley's  estate  In  favor 
of  their  father.  But  it  is  observable  that 
the  testator,  while  not  recognizing  auy  obli- 
gation to  provide  for  the  plaintiffs  by  reason 
of  the  release  of  their  interest  in  liiley's  es- 
tate, does  expressly,  In  the  fifth  clause  of 
that  will,  recognize  his  obligation  to  provide 
for  a  granddaughter  who  had  not  released  her 
interest  in  Riley's  estate  by  giving  her  a  pecun- 
iary legacy  to  the  amount  of  what  he  supposed 
would  be  equivalent  to  the  value  of  her  share 
in  that  estate.  This  shows  conclusively  that 
when  the  will  was  made  the  testator  had  in 
his  mind  the  fact  that  Riley's  estate  had  been 
surrendered  to  him,  and  if  the  plaintiffs  had, 
as  they  claim,  released  their  interests  in  that 
estate  under  a  promise  or  agreement  that 
they  would  he  compensated  therefor  by  a 
provision  in  their  father's  will,  it  is  scarcely 
<conceivable  that  the  testator  would  have 
omitted  all  reference  to  such  promise  or  un- 
derstanding; but,  as  in  the  case  of  the  grand- 
daughter, he  would  at  least  have  made  some 
allusion  to  it  as  an  explanation  of  tlie  pro- 
vision made  for  the  plaintiffs  to  the  exclusion 
of  his  other  children.  As  to  the  other  con- 
sideration upon  which  the  alleged  contract  is 
claimed  to  rest, — ^the  services  rendered  and  to 
foe  rendered  by  the  plaintiffs  to  the  testator  and 
bis  wife, — we  agree  with  the  circuit  judge 
that  the  weight  of  the  testimony  is  against 
any  such  claim.  We  look  in  vain  for  any 
testimony  tending  to  show  that  the  testator 
ever  expected  or  intended  to  compensate  the 
plaintiffs  for  their  services,  either  in  money 
or  in  any  other  way.  The  most  that  can  he 
said  is  that  the  testimony  shows  that  the  testa- 
tor did  on  several  occasions  express  an  inten- 
tion to  give  his  property  to  the  plaintiffs,  or 
a  desire  that  they  should  have  it.  Indeed 
we  think  it  not  improbable  that  as  the  plain- 
tiffs were  unmarried  and  had  attained  an 
age  which,  at  least,  rendered  it  doubtful 
wl)ether  they  would  ever  marry,  the  testator 
did  desire  them  to  have  his  property,  and 
this  desire  lie  plainly  expressed  in  the  will  of 
1875.  But  when  they,  too,  married,  and  one 
of  them  left  the  paternal  roof,  and  settled  in 
an  adjoining  county,  some  40  miles  distant, 
and  the  other,  though  remaining  at  the  pa- 
ternal homestead,  was  there  more  as  a  tenant 
than  as  a  member  of  her  father's  family, — 
tor  the  testimony  is  that  her  husband  rented 
the  place  from  the  old  man, — it  was  quite 
natural  that  the  testator,  Bnding  these 
two  daughters  thus  provided  for,  should  de- 
sire to  change  his  will,  made  under  different 
circumstances,  making  the  provisions  found 
4n  the  will  of  1882,  which  seems  to  have  been 
duly  admitted  to  probata,  whereby,  after 
some  small  pecuniary  legacies  to  others,  he 
divides  his  property  equally  among  all  of 


his  children.  Bat  It  Is  scarcely  necessary  to 
pursue  the  discussion.  It  is  quite  certain 
that  the  testimony,  is  conflicting  as  to  the 
material  facts  upon  which  appellants'  case 
rests,  and  when  that  is  the  case  this  court 
rarely,  if  ever,  feels  warranted  in  disturbing 
the  conclusions  reached  by  the  circuit  court. 
The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  h*  affirmed. 

SiursoM,  C.  J.,  and  McQowam,  J.,  concur. 


(U  8.  C.  91) 

GLTBxntN  e.  Bkynoxjm  et  oJ. 

(Supreme  Court  of  South  Carolina.  July  8, 1889.) 
EgtHTT—PBAOnoB— Judicial  Sauh — Bbbvioi  ft 

FUBUOATION. 

1.  After  the  lapse  of  20  years,  and  the  soqoi- 
sitton  of  titles  nnaer  a  decree  based  on  an  order  <^ 
publication  as  to  non-resident  defendants,  slight 
evidence  as  to  the  proof  of  non-residence  on  wmch 
it  was  issued,  and  of  its  dne  pahllcatloii,  will  be 
soffloient,  and  regularity  will  be  interred  though 
no  atSdavits  showing  these  facta  appear  in  the  rec- 
ord, when  a  book  kept  in  the  oiBce  of  the  commis- 
sioner in  equity  contains  a  printed  copy,  cut  from 
a  newspaper,  signed  by  the  oommiasioner,  which 
copy  recites  that  the  fact  of  non-residence  appears 
to  ois  satisfaction,  and  requires  the  defendants  to 
appear  within  40  days,  and  the  printer's  marginal 
mark  shows  that  publication  was  ordered  to  be 
made  until  the  day  for  appearance,  and  the  order 
pro  confeaso  following  the  slip  in  the  book  is  in 
common  form. 

3.  A  decree  within  the  scope  of  a  bill  in  equity 
affecting  lands  devised  to  one  for  life,  remainder 
to  his  issue,  and  in  default  thereof  to  such  of  a 
class  as  he  should  by  will  appoint,  and,  in  default 
of  appointment,  remainder  over,  is  binding  on  the 
contingent  interest  of  the  person  to  whom  snoh  ap- 
pointment is  afterwards  made,  though  not  a  j»rty 
to  the  bill  in  bis  capacity  as  a  possible  appointee, 
as  the  tenant  for  life,  being  a  party,  represents  the 
interests  of  the  contingent  remainder-men. 

8.  A  decree  on  a  bill  by  an  executor  against  the 
heirs,  devisees,  and  legatees  of  his  testator's  will, 
filed  to  obtain  a  construction  thereof,  and  for  oth- 
er purposes  connected  with  the  administration  of 
the  estate,  which  is  represented  to  be  solvent,  and 
which  bill  does  not  purport  to  be  one  for  general 
administration,  nor  to  make  parties  of  any  cred- 
itors bat  two  who  are  joined  for  special  purposes, 
is  not  binding  on  other  creditors,  though,  under  a 
prayer  for  partition  and  general  relief,  it  orders 
the  sale  of  land,  the  proceeds  of  which  are  applied 
in  part  to  debts  of  the  estate. 

4.  A  decree  for  a  sale  of  land  to  pay  debts  is 
within  the  scope  of  a  prayer  "that  by  orders  here- 
in arrangements  maybe  made  to  pay  the  debts; 
*  *  *  but,  if  this  cannot  be  promptly  effected,  he 
[complainant]  asks  the  aid  of  the  court  herein, " 
and  if  not  appealed  from  is  binding  on  all  parties 
to  the  bill  who  have  appeared  or  been  served  with 
process. 

5.  If  sufficient  land  has  been  sold  under  a  decree 
of  court  to  satisfy  the  debts  and  legacies  chargea- 
ble on  each  particular  tract,  no  more  can  be  sold 
to  pay  creditors  and  legatees,  who  were  parties  to 
the  suit,  though  the  proceeds  have  been  misap- 
plied, as  the  parties  are  bound  to  guard  against 
snoh  misapplication. 

0.  A  decree  recited  to  be  by  oonsent  of  "defend- 
ants' solicitors"  will  be  presumed  to  have  been 
consented  to  only  by  those  defendants  who  have 
appeared  in  the  suit. 

7.  A  receiver  may  be  appointed  at  the  hearing, 
though  not  specially  prayed  for  in  the  bill. 

8.  The  proceeds  of  an  insurance  policy  payable 
to  a  life-tenant,  if  collected  after  his  death  go  to 
the  remainder-man,  unless  they  are  used  in  re- 
building the  destroyed  house. 

Appeal  from  common  pleas  circuit  court  of 
Kershaw  county;  Witherspoon,  Judge. 
/.  T.  Hay,  R.  W.  Boyd,  Bdioard  Mo- 
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Crady,  Jr.,  W.  D.  Trantham,  W.  H.  It. 
Workman,  Lplet  <C  Haynenoorfh,  C.  L. 
WtrMw,  ioA  Thos.  J.  Kirkland,  for  various 
parties. 

Fbaseb,  Special  Jndge.  James  Cheenut, 
the  elder,  styled  in  his  last  will  and  testa- 
ment, under  whicb  this  litigation  has  arisen, 
"James  Gbesnut,  of  Mulberry,"  died  17th 
Febrnary,  1866,  having  executed  bis  said 
will  16th  February.  1864.  By  this  will  James 
Chesnnt.  Jr.,  his  son,  and  David  B.  Will- 
iams, a  grandson,  were  appointed  executors, 
and  Mrs.  Mary  Chesnut,  his  wife,  was  ap- 
pointed executrix  thereof.  Mrs.  Mary  Ches- 
nut, his  wife,  predeceased  him,  leaving  a 
last  will  and  testament,  duly  executed,  dated 
11th  March,  1848,  one  codicil  dated  27th  July, 

1858,  and  one  dated  day  of , 

1858,  and  of  which  James  Chesnut,  the  elder, 
ber  husband,  and  James  Cliesnnt,  Jr..  her 
son,  were  appointed  executors.  James  Ches- 
nut, Jr.,  beciime  the  sole  qualified  executor 
of  the  will  of  .Tames  Chesnut,  the  elder,  and 
also  of  the  will  of  Mrs.  Mary  Chesnut.  both 
of  which  were  duly  admitted  to  probate.  By 
the  will  of  James  Chesnut,  the  elder,  a  leg- 
acy of  912,000,  and  regarded  by  the  testator 
as  a  debt  due  by  him  in  consideration  of  some 
property  of  his  wife  which  had  come  to  his 
bands,  and  in  lieu  of  dower,  was  given  to 
bis  wife,  and  in  case  she  should  predecease 
bim  the  said  legacy  was  made  subject  to  such 
disposition  as  she  might  make  by  will,  or  in- 
strnment  in  the  nature  of  a  will.  The  prop- 
erty of  James  Chesnut,  the  elder,  consisted 
of  large  sums  due  him,  and  other  assets,  but 
mainly  of  estates  in  lands  and  slaves,  (some 
400  In  num_ber,)  with  such  live-stock, provis- 
ions, and  other  personal  property  as  were  nec- 
essary and  proper  for  the  successful  manage- 
ment of  such  estates.  The  will  was  long  and 
complicated  in  its  provisions,  and  was  ren- 
dered especially  difficult  of  administration  in 
consequence  of  the  fact  that,  between  the  time 
when  the  will  was  executed  and  the  death  of 
the  testator,  the  emancipation  of  the  slaves 
had  taken  place,  and  the  scheme  of  the  will 
had  thereby  become  impracticable.  It  be- 
came necessary  to  invoke  the  aid  of  the  courts 
to  adjust  the  rights  of  the  parties  to  the  new 
state  of  things  growing  out  of  the  loss  of 
property  in  the  slaves,  the  insolvency  of  per- 
sons who  were  largely  indebted  to  the  testa- 
tor, and  whose  fortunes  had  also  perished  In 
the  general  derangement  of  values  which  fol- 
lowed  the  civil  war.  On  23d  February, 
1867,  a  bill  in  equity  was  filed  by  James 
Chesnut,  Jr.,  the  executor.  In  which  all  the 
parties  then  in  being,  who  were  then,  by  any 
possibility,  interested  under  the  provisions 
of  this  will,  were  named  as  parties  defend- 
ant. Two  creditors  were  also  named  as  par- 
ties defendant  to-wit:  Lynch  H.  Deas,  in 
bis  own  right,  and  William  Wallace  as  ad- 
ministrator of  William  C.  Workman.  The 
purpose  tor  which  tb^  were  brought  in  will 
be  hereafter  stated. 

Tbe  testator,  so  fftr  as  will  be  necessary  to 


state  here,  devised  and  bequeathed  aa  ft>l> 
lows:  (1)  Two  tracts  of  land  on  "Jumping 
Gully  Creek"  to  his  executors  and  executrix 
in  trust  for  his  two  daughters,  Maiy  G.  B^« 
nolds  and  Sarab  Orasnut,  and  his  two  grant 
daughters,  Maty  0.  Grant  and  Harriet  8. 0. 
Grant.  (2)  A  parcel  at  land  known  as 
"Bloomsberiy"  to  his  daughter  Sarah  Ches- 
nut. (8)  A  tract  of  land  known  as  "San- 
ders Cre^"  to  his  grandson  John  Chesnut. 
(4  a)  To  bis  wife,  Mary  Cbesnut.  fw  life 
four  (4)  plantations. — "Belmont  and  Town 
Creek"  and  ."Mulberry  and  Sandy  Hill."— 
with  the  slaves,  live  stock,  provisions,  and  so 
forth  on  them,  and  called  his  "planting  inter- 
est." (6)  He  charged  on  the  income  of  said 
"planting  interest"  certain  annuities  or  an- 
nual payments  in  favor  of  Mary  C.  Beynolds, 
Sarah  CHiesnut.  his  two  daughters,  and  Mary 
C.  Grant  and  Harriet  S.  G.  Grant,  two 
granddaughters,  and  also  provided  as  fol- 
lows: "Should  my  wife  die  before  my  debts 
[including  therein  the  legacy  of  $12,000  to 
her  and  the  interest  thereon]  shall  have  been 
fully  paid  and  satisfied,  it  is  my  will  and  de- 
sire, and  I  devise  accordingly,  that  my  whole 
'planting  interest'  shall  remain  in  the 
hands  of  my  executors  to  be  used  and  em- 
ployed by  them  for  the  satisfaction  of  said 
debts  and  l^acy."  (c)  Subject  to  this  pro- 
vision he  devised  the  plantations  known  as 
"Belmont  and  Town  Creek"  to  his  two 
daughters,  Mary  C.  Reynolds  and  Sarab 
Chesnut,  and  to  his  two  granddaughters, 
Mary  0.  Grant  and  Harriet  S.  C.  Grant, 
under  certain  tarnsts,  and  with  remainders 
over,  (d)  Subject  to  the  same  provision  he 
gave  to  his  son,  James  Chesnut,  Jr.,  for  life 
the  plantations  known  as  "Mulberry  and 
Sandy  Hill, "  and  at  his  death  to  hfs  issue, 
and  in  default  of  issue  subject  to  his  appoint- 
ment by  will  in  favor  of  one  of  the  male  de- 
scendants of  the  testator,  and,  in  default  of 
such  appointment,  then  to  the  children  and 
grandchildren  of  testator  then  living.  There 
is  also  a  power  of  appointment  in  the  twen- 
tieth clause  of  the  will  confined  to  one  of  the 
testator's  "grandsons  bearing  the  name  of 
Cbesnut,"  and  to  which  we  will  hereafterre- 
fer.  (5)  Testator  in  his  will  gave  to  the 
children  of  a  deceased  son,  John  Chesnnt,  a 
"bond"  of  James  Chesnut,  Jr.,  for  «16,000, 
secured  by  a  mortgage  of  "The  Hermitage, 
Camden  Mills,  and  Pinetree  plantations." 
which  he  had  conveyed  to  his  said  son,  James 
Chesnut,  Jr..  in  his  life-time.  (6)  Testator 
directs  that  certain  interests  in  lands  in 
Pennsylvania  be  sold,  and  the  proceeds  di- 
vided among  bis  children  and  grandcliildren. 
(7)  There  are  sundry  small  specific  and  pe- 
cuniary legacies  to  different  persons  of  not 
much  importance.  (8)  Testator  gives  a  1^- 
acy  of  95,000  to  his  grandchildren  Maty  S.  C. 
Witherspoon  and  David  B.  Williams,  to  be 
paid  out  of  debts  due  testator  in  the  west. 
(9)  Testator  directs  that  all  money  due  to 
him  on  account  of  debts  due  at  bis  death  he 
applied  to  the  payment  of  his  debts  and  then 
to  the  payment  of  the  legacy  of  912,000,  if 
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not  otherwise  fnlly  satisfied.  (10)  Testator, 
by  the  tenth  dause  of  his  will,  gives  all  other 
tracts  of  land,  not  hereinbefore  speciQcally  de- 
vised, to  his  son,  James  Chesnut,  Jr.,  and  bis 
heirs.  (11)  And  the  thirty-third  clause  of  the 
will  he  gives  an  the  rest  and  residue  of  his 
estate,  real  and  personal,  to  his  children  and 
grandchildren  therein  named.  This  brief 
statement  of  t^e  provisions  of  the  will  is, 
perhaps,  sufficient  for  the  present  purpose. 

The  speoiflo  purpose  for  which  Seas  and 
Wallace,  the  two  creditors,  were  made  par- 
ties, was  to  have  an  adjudication  of  the 
value  of  their  claims  in  good  money,  they 
having  been  created  during  the  war,  and  in 
consideration,  as  alleged,  of  4  percent,  certif- 
icates borrowed  by  tmtator  for  the  payment 
<tf  taxes.  They  were  not  called  in  as  repre- 
sentatives of  a  class,  as  is  usually  done  in  a 
bill  to  marshal  the  assets  of  an  estate  which 
Is  insolvent.  Other  creditors  were  not  called 
in,  and  the  bill  expressly  sttttes  that  there  is 
"no  ground  upon  which  to  invoke  the  re- 
straining process  of  this  court,  as  the  estate 
is  abundantly  good  for  all  liabilities  of  testa- 
tor." It  appears  that  the  claim  of  Deas  has 
not  been  paid,  but  the  claim  of  Wallace  seems 
to  have  been  paid,  as  no  mention  is  made  of 
it  in  the  reports  of  the  master. 

It  appears  from  an  examiuHtion  of  the  bill 
that  its  scope  and  purpose  were:  (1)  To  de- 
termine the  value  in  good  money  of  the 
claims  of  Deas  and  Wallace,  administrators, 
two  creditors  who  were  made  defendants ;  (2) 
to  obtain  an  order  of  the  court  for  leave  to  car- 
ry out  a  proposed  compromise  of  a  large  debt 
due  by  parties  residing  in  Mississippi;  (3) 
to  obtain  a  construction  of  the  court  of  the 
power  of  appointments  given  in  the  sixth  and 
twentieth  clauses  of  the  will;  (4)  to  subject 
the  choses  in  action,  stocks,  etc.,  and  the 
Mississippi  lands  (to  be  taken  under  the  pro- 
posed compromise  for  the  Mississippi  debts) 
to  the  payment  of  the  debts,  and  the  legacy 
of  912,000,  and  for  an  order  for  the  sale  of 
these  assets  as  well  as  the  residuary  estate 
for  this  purpose;  (5)  to  have  an  orderforthe 
partition  of  Belmont  and  Town  Creek  planta- 
tions; (6)  for  general  relief.  The  nature  of 
this  general  relief  is  indicated  in  the  bill  in 
th^e  words:  "If  the  estate  was  longer  to  be 
kept  together  to  meet  the  debts  of  the  testa- 
tor, your  orator  well  hopes  that  by  orders 
herein  arrangements  may  be  made  to  pay  the 
debts,  and  to  assign  and  allot  to  each  the  por- 
tions assigned  them  in  the  will;  but  if  this 
cannot  be  promptly  effected  be  asks  the  aid 
of  the  court  herein."  Sarah  Chesnut,  Mary 
G.  Beynolds,  and  her  daughters,  Maiy  B. 
De  Saussure,  Emma  G.  Beynolds,  Ellen  G. 
Beynolds,  Sally  Beynolds,  and  Esther  S. 
Beynolds,  James  J.  Frierson,  and  Mary  C., 
his  wife,  Harriet  0.  Stockton  and  her  cliild, 
Locian  W.  Stockton,  and  Lynch  H.  Deas 
appeared  and  answered  the  bill.  The  bill  was 
tt^en  pro  eonfeam  against  all  the  other  de- 
fendants. 

No'bne  has  called  in  question,  in  this  ap- 
peal, the  regularity  of  this  order  pro  oor^esso 


except  David  B.  Wllllama,  who  takes  the 
ground  that  be  has  never  been  properly  made 
a  party,  either  as  one  of  the  derisees  under 
the  will  or  as  appointee  under  the  power 
given  in  the  will  to  James  Ohesnnt,  Jr.  Tbit 
case  came  before  Chancellor  W.  D.  Johnson 
for  a  hearing,  and  he  rendered  a  decree  in  the 
cause  dated  6th  March,  1868.  Of  this  decree 
it  is  only  necessary  here  to  say  that  the  con- 
struction put  by  it  on  the  power  of  appoint- 
ments was  the  one  followed  by  James  Ches- 
nut, Jr.,  in  executing  that  power  in  favor  of 
David  B.  Williams,  one  of  the  "male  de- 
scendants" of  the  testator,  and  that  by  it  a 
writ  of  partition  was  ordered  to  be  issued,  in 
accordance  with  the  prayer  of  the  bill,  to  di- 
vide "Belmont  and  Town  Creek  plantations" 
among  the  parties  entitled  thereto  under  the 
will,  subject,  however,  to  any  claims  of  the 
creditors  of  James  Chesnut,  the  elder,  that 
may  not  be  satisfled  out  of  the  portions  of  the 
estate  first  chargeable  with  debts,  and  to  such 
contributions  among  devisees  and  legatee  as 
may  be  necessary  to  meet  deficiencies  towards 
paying  debts  and  other  charges.  To  the  writ 
thus  issued  a  return  was  made  by  the  com- 
missioners in  partition  recommending  a  sale, 
which  by  law  was  one  of  the  exigencies  of  a 
writ  of  partition.  Upon  this  retnrn  an  order 
was  made  by  Judge  Boozkr,  dated  22d  Sep- 
tember, 1869,  condrming  the  return,  and  di- 
recting a  sale.  By  this  same  order  James 
Chesnut,  Jr.,  and  William  M.  Shannon  were 
appoint^  receivers,  and  without  sureties,  and 
they  were  authorized  to  make  the  sales,  and 
were  directed,  after  the  payment  of  certain 
costs  and  fees,  to  hold  the  balance  of  the  pur- 
chase money  and  securities  taken,  subject  to 
their  due  proportions  of  the  debts  of  the  tes- 
tator and  to  the  further  order  of  the  court. 
Large  sales  were  made  by  the  receivers  under 
this  order,  to  which  reference  will  be  made 
hereafter.  On  20th  January,  1871,  an  order 
was  made  by  Judge  Melton  for  the  sale  of 
2,668J  acres  of  "  Mulberry. "  On  2d  October, 
1872,  an  order  was  made  by  Judge  Mbx.ton 
for  the  sale  of  601J  acres  of  "Mulberry." 
Both  of  these  orders  for  the  sale  of  portions 
of  Mulberry  directed  the  sales  to  be  made  by 
James  Chesnut,  executor,  and  he  was  direct- 
ed to  hold  the  proceeds  "subject  to  the  pro 
rata  share  of  debts  and  legacies  chargeable 
upon  them."  These  orders  were  made  on 
motion  of  the  attorney  for  James  Chesnut, 
Jr.,  executor,  and  with  the  consent  of  "J.  B. 
Kersliaw,  defendants'  solicitor,"  and  "J.  M. 
Davis,  defendants'  solicitor."  We  think  the 
only  proper  inference  is  that  they  were  the 
attorneys  or  solicitors  for  all  of  the  defend- 
ants who  had  answered,  but  for  none  of  those 
who  had  not  answered,  and  as  to  whom  there 
was  entered  an  order  pro  covifesso.  What  is 
called  "Mulberry"  in  these  orders  seems  to 
have  been  meant  portions  of  Mulberry  and 
Sandy  Hill,  which  were  sold  under  these  or- 
ders. Large  portions  of  Mulberry  and  Sandy 
Hill  were  sold  by  James  Chesnut,  Jr.,  under ' 
these  orders,  to  which  we  will  hereafter  re> 
fer. 
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It  win  be  noticed  that  under  all  of  these 
orden  tor  sale  of  the  four  plantations  the 
«onrt|  at  the  soggestion  and  on  niotion  of 
eminent  counsel,  seems  to  have  guarded  the 
interests  of  creditors,  and  seems  to  have  re- 
garded the  proceeding  as  one  in  which  their 
tights  were  involved,  even  though  not  made 
parties,  having  before  the  court  the  executor 
who  was  trustee  for  the  creditors  flrst,  and 
whose  interest  it  was  his  duty  to  protect, 
even  against  the  legatees  and  devisees.  The 
case,  about  1870,  was  dropped  from  the  cal- 
endar. On  12th  DecemlKr,  1883,  a  notice 
was  served  on  Mary  C.  Reynolds,  Sarah  Ches- 
nut,  Mary  E.  De  Saussure,  Emma  C.  Rey- 
nolds, Ellen  C.  De  Saussure,  Esther  S.  Davis, 
Mary  S.  C.  Witherspoon,  David  R.  Williams, 
Thomas  W.  Chesnut.  James  Chesnut,  Teresia 
Haile,  Mary  G.  Frierson,  and  Harriet  G. 
Stockton  of  a  motion  (1)  to  restore  the  case 
to  the  calendar;  (2)  to  provide  for  the  sale  of 
those  portions  of  "Mulberry  and  Sandy  Hill" 
not  sold  under  previous  orders;  to  substitute 
the  proceeds  for  the  lands  so  sold ;  to  provide 
for  the  life-estate  of  James  Ghesnut,  Jr.,  and 
for  the  interest  of  those  in  remainder  in  the 
lands  so  sold,  or  In  the  fund  so  substituted 
for  them;  (3)  to  provide  for  contribution 
among  those  interested  to  pay  legacies  and 
other  charges,  so  as  to  equalize  payments 
made  and  to  be  made;  (4)  to  provide  for  a 
final  settlement  of  the  estate  of  the  testator. 
On  8th  February,  1884,  an  order  of  reference 
was  made  in  pursuance  of  this  notice  looking 
to  an  accounting  by  James  Ghesnut,  executor 
and  receiver,  William  M.  Shannon  having 
died,  and  to  a  final  settlement  of  the  estate. 
By  some  order  not  in  the  "case"  P.  H.  Nel- 
son bad  been  appointed  receiver,  and  the 
master,  by  a  report  dated  15tb  September, 
1885,  recommended  a  sale  of  (1)  "Indian 
Mound  or  Taylor's  Field"  and  a  "Sandy-bill 
tract"  containing  177 acres,  which  were  lands 
passing  under  the  residuary  clauses  of  the 
will;  (2)  of  all  or  a  portion  of  the  "Hermit- 
age lands,"  being  land  conveyed  to  James 
Chesnut,  Jr.,  by  bis  father,  James  Chesnut, 
the  elder,  in  his  life-time,  and  covered  by  a 
mortgage  to  secure  the  bond  of  $16,000,  and 
given  by  the  will  to  the  children  of  John 
Ghesnut,  deceased.  An  order  for  the  sale  of 
these  lands  was  made  by  Judge  Hudson,  dat- 
ed 16th  September,  1885.  James  Chesnut, 
Jr.,  the  executor,  had  died  Idt  February,  1885, 
and  when  this  order  was  made  it  does  not  ap- 
pear that  any  one  had  been  made  a  party  to 
the  cause,  representing  the  estate  of  James 
Chesnut,  the  elder,  James  Chesnut,  Jr.,  or 
any  one  as  heir  of  James  Chesnut,  Jr.  Refer- 
ence will  hereafter  be  made  to  the  sales  made 
under  this  order.  James  Chesnut,  Jr.,  the 
executor,  and  life-tenant  of  "Mulberry  and 
Sandy  Hill,"  by  a  last  will  and  testament 
under  the  power  given  to  him  in  the  sixth 
clause  of  the  will  of  James  Ghesnut,  the  elder, 
qtpointed  David  R.  Williams  one  of  the 
"male  descendants"  of  James  Ghesnut,  the 
elder,  there  being  a  default  of  issue  of  the 
said  James  Chesnut,  Jr.,  to  take  and  hold  the 


said  "Mulberry  and  Sandy  Hill  plantations.* 
Stephen  C.  Clyburn  has  been  appointed  ad- 
ministrator  de  bonig  turn  eum  tegtamento  an- 
nexo  of  the  estate  of  James  Ghesnut,  the 
elder.  In  August,  1886.  he  filed  a  supple- 
mental complaint  In  which  all  the  parties 
made  defendants  in  the  original  complaint 
were  made  defendants,  and  also  Mrs.  Maiy 
fi.  Chesnut,  who  is  the  only  new  party,  and 
made  such  as  the  widow  of  James  Ghesnut, 
Jr.  The  appointment,  by  tlie  will  of  James 
Ghesnut,  Jr.,  in  favor  of  David  R.  Williams 
is  set  out  in  this  supplemental  complaint  and 
he  is  made  a  party  defendant  in  this  new  re- 
lation as  appointee.  The  prayer  of  the  sup- 
plemental complaint  is  for  judgment  (l)that 
the  "Mulberry  and  Sandy  Hill"  plantations, 
appointed  by  the  will  of  James  Ghesnut,  Jr., 
under  the  power  to  David  R.  Williams,  be  at'- 
judged  liable  for  their  proper  proportions  of 
the  debts  of  James  Ghesnut,  the  elder;  (2) 
that  the  defendants,  the  descendants  of  .Tonn 
Ghesnut,  may  be  adjudged  to  account  for  any 
portions  of  the  $16,000  legacy  paid  to  tl.em, 
and  that  the  sums  already  paid,  and  any  bal- 
ance not  yet  paid,  be  adjudged  liable  for  the 
payment  of  debts  in  exoneration  of  the  real 
estate;  (3)  for  the  relief  demanded  in  the 
original  complaint,  and  for  any  further  relief 
proper  in  the  cause.  Harriet  G.  Stockton, 
Lucian  W.  Stockton,  James  Frierson  and 
Mary,  his  wife,  answered  this  supplemental 
complaint,  joining  in  the  prayer  thereof. 
The  descendants  of  John  Chesnut  who  are 
interested  in  the  016,000  legacy  (1)  deny 
their  liability  to  account  for  what  has  been 
paid  to  them  on  this  account,  or  to  contribute 
out  of  that  legacy  to  the  payment  of  debts  in 
exoneration  of  the  realty.  (2)  They  deny 
that  the  power  of  appointment  under  the  will 
of  James  Chesnut,  the  elder,  was  properly 
executed  in  favor  of  David  R.  Williams,  and 
claim  that  the  power  conld  have  been  exer- 
cised only  in  favor  of  a  grandson  bearing  the 
name  of  Ghesnut,  as  provided  in  the  twen- 
tieth clause  of  the  will.  (3)  They  claim  pay- 
ment of  any  unpaid  portions  of  the  $12,000 
legacy  under  the  joint  wills  of  James  Ches- 
nut, the  elder,  and  Mary  Chesnut,  his  wife. 
David  R.  Williams  has  answered  claiming 
(1)  that  he  holds  "Mulberry  and  Sandy  Hill" 
under  a  valid  execution  of  the  power;  (2)  that 
he  was  never  properly  made  a  party  defend; 
ant  to  the  original  bill  of  complaint  filed  in 
1867,  in  any  capacity,  and  if  it  should  be  held 
by  the  court  that  be  was  properly  made  a 
party  defendant  in  any  capacity;  (3)  that  be 
was  not  made  a  party  in  his  new  capacity  and 
relation  as  appointee  under  the  power,  the 
appointment  not  having  been  made;  (4)  that 
therefore  he  is  not  bound  by  any  of  the  orders 
heretofore  made,  or  transactions  under  them, 
especially  such  as  are  outside  of  the  scope  of 
the  bill;  (5)  that  there  was  ample  personal 
estate  to  pay  the  debts  and  legacy  of  $12,000, 
and  that  he  Is  in  no  way  responsible  for  the 
appropriation  of  the  proceeds  of  portions  of 
"Mulberry  and  Sandy  Hill"  to  the  payment 
of  the  debts  and  this  legacy  of  $12,000;  (6) 
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that,  while  not  bound  by  the  sales  made  under 
these  orders  of  portions  of  "Mulberry  and 
Sandy  Hill,"  he  would  elect  to  confirm  such 
■ales  if  the  court  would  charge  such  of  the 
ehildren  and  grandchildren  of  testator  who 
consented  to  these  orders,  and  who,  under 
the  will,  are  entitled  to  be  paid  by  the  ap- 
pointee under  the  power  the  full  two-thirds 
value  of  these  plantations,  not  Including  the 
value  of  the  residences,  with  the  amount  of 
■ales  made;  (7)  that  there  was  abundant  real 
and  personal  estate  applicable  to  the  payment 
of  the  debts  and  this  tl2.000  legai^;  and  (8) 
that  all  such  debts  and  such  portions  of  said 
•12,000  legacy  as  may  not  have  been  paid, 
are  barred  by  the  statute  of  limitations,  and 
as  to  them  he  sets  up  also  the  presumption  of 
payment  from  the  lapse  of  20  years,  and  the 
Mcbes  of  the  said  creditors  and  legatees  in 
neglecting  to  realize  their  claims  out  of  funds 
applicable  to  and  provided  for  their  payment. 
On  10th  February,  1886,  a  petition  in  the 
cause  was  filed  by  Mrs.  Mary  B.  Cbesnut, 
.widow  of  James  Cbesnut,  Jr.,  in  which  it 
was  stated  that  a  short  time  before  his  death 
James  Cbesnut,  Jr.,  took  out  a  policy  of  in- 
surance in  the  Home  Insurance  Company  of 
New  York  on  the  residence  on  Sandy  Hill  for 
the  sum  of  $2,250;  that  the  policy  was  taken 
out  by  mistake  in  the  name  of  James  Ghesnut, 
as  executor;  that  the  residence  was  destroyed 
by  fire  in  his  life-time,  and  proof  of  loss  was 
made  out  before  bis  death;  that  questions 
having  arisen  as  to  who  was  entitled  to  the 
money  it  was  paid  to  P.  H.  Ifelson,  receiver, 
and  is  now  in  his  hands,  subject  to  the  order 
of  the  court;  that  the  said  policy  should  have 
been  in  the  name  of  James  Cbesnut  as  an  in- 
dividual, as  the  same  was  intended  for  his 
own  benefit.  She  therefore  claimed  that  the 
money  should  be  paid  to  the  administrator  of 
James  Chesnut,  Jr.,  in  order  that  the  same 
may  be  applied  to  the  payment  of  his  debts, 
she  holding  a  hirge  claim  against  his  estate 
by  Judgment.  Mrs.  Mary  B.  Chesnut  has 
since  died,  and  David  B^  Williams,  Jr.,  her 
adroi  nistrator,  has  been  substituted  as  a  party 
in  her  place  in  this  cause.  There  are  several 
elaborate  reports  of  the  master  covering  the 
issues  raised  in  the  original  bill,  in  the  sup- 
plemental complaint,  and  in  this  petition,  in 
reference  to  the  insurance  money.  These 
reports,  bear  date  respectively  16th  January, 
1885,  1st  September,  1887,  Sd  September, 
1887.  and  29th  August,  1887;  the  latter  be- 
ing the  report  in  reference  to  the  insurance 
money.  All  these  reports  came  up  before 
Judge  WiTHEBSFOON  ou  exceptions,  and  a 
Judgment  was  rendered  by  him  bearing  date 
16tb  February,  1888.  It  is  on  exceptions  to 
this  Judgment  that  the  cause  is  now  before 
this  court  on  appeal. 

It  will  not  be  necessary  to  take  up  these 
exceptions  seriatim,  but  we  will  take  up  in 
order  the  questions  raised  by  them.  The 
points  adjudicated  by  the  Judgment  of  the 
eironit  court  will  be  better  understood  by  the 
statement  of  a  few  facts  which  appear  in  the 
"case:" 

v.9s.B.no.21 — 62 


There  was  realized  from  the  sale  bj  W. 
H.  Shannon  and  James  Chesnnt,  Jr., 
reoeiTera  of  portions  of  BelmonU •lS,4tt  W 

From  sale  of  portions  of  Town  Greek  tv 
them. Itjm  M 

From  sales  of  reserved  lands  (portions 
we  talce  it  of  Belmont  and  Tows 
Creek)  by  them 1,880  00 

Total «B4,878  74 

From  sales  of  Bandy  Hill 
and  portions  of  Mmberry 
by  James  Chesnut,  ezeo- 
utor $  8,987  SS 

From  sales  of  MnlbenT' 10,806  86  • 

Total 14,740  78 

Total  from  sales  of  real  estate ttt,714  58 

Total  not  accounted  for  from  Belmont 
and  Town  Creek 818,888  a 

Total  not  accounted  for  from  Uie  re- 
servedlands 1,880  00 

Total 816,808  a 

Total  not  accounted  for  from  If ulberrr 
and  BandyHUl 8,888  M 

Total  unaooounted  for 888,7^  88 

Total  of  payments  from  Belmont  and 
Town  &«ek 819.01181 

Total  of  payments  from  UtUberry  and 
Sandy  HiU. 7,888  88 

Total  of  paymenU 820,iW6  18 

There  is  nothing  in  the  "case"  to  show  what 
has  been  collected  or  paid  out  from  the  choses 
in  action  and  the  residuary  personal  estate; 
the  unsatisfactory  condition  of  the  accounts 
of  the  executor  and  the  receivers  being  per- 
haps due  to  the  death  of  Mr.  Shannon  and 
the  loss  of  a  book  in  which  he  kept  the  ac- 
counts of  the  estate.  These  reports  of  the 
master  show  that  on  the  15th  August,  1884, 
a  short  time  l>efore  the  death  of  James  Ches- 
nut, Jr.,  the  executor,  there  remained  as  out- 
standing claims: 

Judgment  of  W.  A.  Ancmm,  obtained  in 

1867 8   780  88 

Judgment  of  L.  H.  Deas,  obtained  bi  1809..  1,117  11 
On  legacy  of  812,000,  to  Mary  Witherspoon  078  B7 
u  u  «  !•  «  Sarah  Chesnnt....  2,616  48 
•>  •>  It  «  «  Minnie  L.  Deas...  443  80 
a  «  tt  «  «  Amelia  Chesnut...  67  46 
•<•«••••  «  BUen  Chesnut,...  07  46 
"       «       «       "       "  Amelia  Taylor....     S88  14 

Total .86,489  84 

The  claim  of  William  Wallace,  administra* 
tor,  does  not  appear  in  the  list,  and  must  have 
been  paid. 

W.  A.  Ancrum,  one  of  the  Judgment  cred- 
itors, has  never  in  any  way  b^n  made  a 
party  to  this  cause,  and  he  cannot  be  bound 
by  any  order  herein.  He  must  proceed  as  be 
may  be  advised .  It  does  not  appear  that  any 
of  the  proceeds  of  the  sales  made  by  the  re- 
ceivers above  referred  to,  or  by  Jamee  Ches- 
nut, Jr.,  executor,  are  within  the  reach  of  the 
court,  but  if  there  are  any  such  they  are  ap- 
plicable to  these  claims  in  their  proper  order. 
Tlie  judgment  from  which  this  appeal  la 
taken  has  made  no  order  in  reference  thereto. 
The  following  is  an  approximate  statement  of 
the  funds  now  in  the  Iiands  of  P.  H.  Nelson, 
receiver,  and  of  the  sources  from  which  Um^ 
are  derived: 
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Inamtutce  money t3,2S0  00 

Hermitaee  lands 2,460  00 

Benta  of  Hermitage  and  Town  Creek 1,068  00 

"Indian  Monnd"  or  "Taylor's  Field  "paid 
on  debts  of  L.  H.  Deas  and  W.  A.  An- 
onun  without  prejndloe  to  the  rights  of 
parties  to  this  action 840  00 

16,623  00 

The  exceptions  to  the  Judgment  of  the  cir- 
enit  court,  in  which  the  views  of  the  master 
were  in  part  adopted,  raise  questions  as  to 
the*priDciplefl  on  which  this  estate  must  be 
settled,  which,  after  proper  inquiry,  may  be 
hereafter  applied,  unless  this  court  concurs 
in  the  view  laken  by  the  circuit  judge. 

The  first,  and  perhaps  the  most  impor- 
tant, question  which  meets  us  is  as  to  the  ef- 
fect of  the  previous  orders  in  the  case,  and 
the  transactions  under  them,  upon  David  B. 
Williams  as  one  of  the  legatees  under  the 
will,  or  in  his  new  relation  as  appointee  of 
James  Chesnut  under  the  power  given  to  him 
in  the  will.  No  other  party  has  called  in 
question  the  validity  of  these  ordera  except 
David  B.  Williams,  unless  it  be  the  descend- 
ants of  John  Chesnut,  and  they  only  question 
the  construction  given  by  Chancellor  John- 
son to  the  power  of  appointment,  which  was 
adopted  by  James  Chesnut,  Jr.,  and  under 
which  David  R.  Williams  claims  as  appointee. 
As  to  the  order  pro  confesso  against  David 
B.  Williams  as  an  absent  defendant.  There 
is  in  the  reoord  no  afiSdavit,  as  required  by 
the  act  then  in  force,  that  David  B.  Williams 
and  others  did  not  reside  in  the  state,  and 
there  is  no  affidavit  that  the  order  of  publica- 
tion was  inserted  in  a  newspaper  the  requi> 
site  number  of  times.  We  find,  however,  an 
"order  of  publication  clipped  from  the  paper 
in  which  it  was  published  at  the  time,  and 
appears  pasted  in  a  bool?  in  the  office  of  the 
commissioner  in  equity."  This  printed  or- 
der was  signed  by  the  commissioner,  "J.  D. 
DnNi.AP,  C.  £.  E.  D."  These  parties  are 
required  in  the  order  to  appear,  etc.,  within 
40  days.  This  order  has  on  it  the  printer's 
private  mark  to  show  how  long  it  was  or- 
dered to  be  published  "t  d,"  till  day,  and  in  it 
is  recited  the  fact  that  it  appeared  to  the  sat- 
isfaction of  the  commissioner  that  David  B. 
Williams  and  others  are  without,  and  reside 
beyond,  the  limits  of  the  state.  Then  follows 
without  date,  but  in  the  usual  form,  the  or- 
der pro  confesso.  Nearly  12  months  after 
the  date  of  the  sub.  ad  res.  the  decree  of  Chan- 
cellor JoHKSON,  above  referred  to,  was  ren- 
dered. It  must  be  remembered  that  this  rec- 
ord is  now  an  old  one, — over  20  years, — and 
that'lt  has  run  the  gauntlet  of  the  reconstruc- 
tion period  In  this  state.  It  is  held  in  Illi- 
nois that  if  substantial  service  by  publication 
or  otherwise  appears,  and  the  court  render- 
ing the  judgment  declared  the  proof  of  regu- 
larity sufficient,  the  existence  of  incidental 
facts  may  be  presumed  to  aid  its  jurisdiction. 
Seorist  V.  Green,  8  Wall.  751.  It  is  not  nee* 
«Haiy  here  to  go  to  the  extent  of  this  ruling, 
bemuse  we.  thmk  that  the  fragmentary  eW- 
dence  before  us  points  almost  conclusively  to 


the  existence  of  the  affidavits  which  were 
necessary  in  the  case,  and  certainly  nothing 
to  the  contrary  appears  In  the  record.  It 
would  be  very  dangerous,  after  such  lapse  of 
time,  to  hold  that  the  mere  absence  from  the 
record  of  affidavits  usually  written  on  loose 
sheets  of  paper  should  render  invalid  pro- 
ceedings under  which  important  rights  have 
been  adjudicated  and  valuable  titles  been  ao* 
quired.  We  therefore  hold  that  the  order 
pro  oonfetso  against  David  B.  Williams  was 
properly  taken,  and  that  be  and  all  the  other 
defendants  in  the  same  situation  are  bound 
by  all  orders  properly  taken  within  the  soope 
of  the  btU. 

Now  what  was  the  scope  and  purpose  of 
this  bill?  If  it  had  been  a  bill  to  call  in  the 
creditors  and  marshal  the  assets  of  the  estate 
as  well  in  the  interests  of  the  creditors  as  of 
the  devisees  and  legatees,  there  oould  be  no 
doubt  that  the  court  would  have  a  right  to 
bar  the  rights  of  all  parties  Interested  In  the  es- 
tate, and  who  are  properly  made  parties.  The 
claims  of  creditors  are  paramount  to  all  others. . 
We  hold  that  the  general  doctrine  is  thi^ 
whenever  the  court  of  equity  finds  it  neces- 
sary to  take  jurisdiction  of  an  estate  in  lands, 
and  when  it  becomes  necessary  to  control  and 
dispose  of  the  fee,  it  has  the  right,  by  a  sale 
tor  this  purpose,  to  bar  the  rights  of  aUl  mere 
contingent  remainder-men  who  have  no  per> 
sonal  interests,  and  cannot  be  therefore  made 
parties.  Wiiliman  v.  Holmes,  4  Bich.  £q. 
475:  Fan-  v.  Gilreath,  28  S.  0.  502.  This 
last  case  was  only  for  the  change  of  invest- 
ment, and  the  trustee  and  life-tenant  alone 
were  made  parties,  and  the  court  held  con- 
tingent remaindei^men  bound  by  the  orders 
for  sale  made  in  the  case.  If  there  had  bmn 
a  failure  of  issue  of  James  Chesnut,  Jr.,  as 
there  was,  and  a  failure  to  make  an  appoint- 
ment by  James  Ghesnat  by  will,  "Mulberry 
and  Sandy  Hill"  would  have  gone  to  the  chil- 
dren and  grandchildren  of  testator  then  liv- 
ing, dearly  giving  them  contingent  remain- 
ders. The  appointee  stands  in  the  same  po- 
sition in  reference  to  this  property  as  he 
would  have  done  if  he  had  taken  it  as  one  cA 
the  children  and  grandchildren  then  living, 
except  that  be  takes  the  whole  property  sub- 
ject to  the  charge.  "Immediately  upon  the 
execution  of  such  a  power  the  estates  limited 
in  default  of  appointment  cease  and  are  de- 
feated, and  the  estates  limited  under  the 
power  take  effect  from  the  time  of  the  execa> 
tion  of  the  power  ip  the  same  manner  as  if 
they  had  been  contained  in  the  deed  creat- 
ing the  power."  2  Sugd.  Powers,  33,  SS. 
While,  therefore,  it  is  true  that,  as  laid  down 
in  Fraser  v.  Charleston,  18  S.  0. 533,  a  party 
to  an  action  can  be  bound  by  the  Judgpnent 
of  the  court  only  in  that  capacity  in  which 
he  has  been  impleaded,  there  is  no  reason 
why,  in  a  proper  case,  a  contingent  remain- 
der-man, or.  as  here,  the  appointee  of  a  power 
given  on  a  contingency,  may  not  be  bound  \if 
the  orders  and  judgment  of  the  court  where 
he  has  not  been,  and  even  could  not  have  bera, 
made  a  party. 
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The  onditon,  as  «  olaas^were  not  called 
in  as  parties  to  this  bill,  and  as  such  tbe^  are 
not  bound  tajcthe  orders  mads  therein,  except 
such  as  were  made  parties.  The  executor  Is 
trustee  first  for  the  creditors,  and  then  for 
the  devisees  and  legatees.  The  creditors 
could  have  reached  the  property  of  the  estate 
by  suits  at  law  against  the  executor  alone, 
or,  as  onr  courts  are  now  otganlzed,  by  an 
action  on  tlie  law  side  of  the  common  pleas. 
If  this  bad  been  a  case  in  which  the  estate 
was  insolvent,  and  the  creditors,  as  a  class, 
had  been  called  in,  as  well  as  those  defend' 
ants  who  were  interested  as  devisees  and  leg- 
atees under  the  will,  there  can  be  no  doubt 
that  sales  made  would  have  been  binding  on 
all  who  were  interested  in  the  estate,  whether 
for  life  or  in  remainder,  vested  or  contingent, 
or  under  a  power  of  appointment  not  then 
executed  and  dependent  on  some  contingen- 
cy which  might  never  happen.  It  may  be 
doubted,  and  this  seems  to  have  been  the 
theory  on  which  the  bill  was  framed,  wheth- 
er, in  case  of  a  solvent  estate  as  this  was,  the 
creditors  could  have  been  compelled,  with  a 
full  remedy  in  their  bands  to  come  in  as  par- 
ties to  a  litigation  between  the  devisees  and 
legatees,  as  to  the  order  and  proportions  in 
which  they  should  contribute  to  the  payment 
of  the  debts,  and  as  to  the  relative  rank  of 
their  respective  interests  under  the  wilL  A 
partition  of  "Belmont  and  Town  Creek"  was 
prayed  for  in  the  bill,  and  this  carried  with 
it,  as  a  necessary  incident,  a  prayer  for  a  sale 
of  the  lands  if  the  same  could  not  be  divided 
without  injury  to  the  parties.  The  proceed- 
ings under  this  bill  from  the  l>eginning,  so 
far  as  the  orders  of  the  court  were  concerned, 
were  taken  with  a  special  reference  to  the 
rights  of  creditors,  in  whose  interest  the  ex- 
ecutor was  before  the  court;  the  proceeds  of 
every  sale  having  been  charged  with  the  pro 
rata  share  of  the  debts  of  which  tlie  $12,000 
legacy  was  one,  having  been  put  by  the  tes- 
tator in  his  will  on  the  same  footing  as  a 
debt,  at  least  so  far  as  the  devisees  and  legatees 
are  concerned.  The  same  remark  applies  to 
all  the  sales  made  of  "Belmont  and  Town 
Creek,"  and  of  "Mulberry  and  Sandy  HiU." 
All  persons  interested  in  Belmont  and  Town 
Greek"  then  in  being  answered  the  bill,  and 
are  bound  by  the  sales  made,  and  do  not  now 
call  them  in  question.  We  concur  in  the 
construction  of  the  will  as  to  the  power  of 
appointment  given  in  the  decree  of  Chancel- 
lor JOBI7SON,  which  has  not  been  appealed 
from.  We  therefore  hold  that  David  R.  Will- 
iams is  entitled  to  hold  as  appointee  under 
the  power  given  to  James  Chesnut,  Jr.,  but 
for  the  reasons  above  given  we  do  not  think 
that  he  has  any  right  to  set  aside  the  sales  of 
"Mulberry  and  Sandy  Hill,"  made  under  the 
orders  in  this  case,  and  that  these  orders  are 
within  the  general  scope  of  the  bill "  that  by  or- 
ders herein  arrangements  may  be  made  to  pay 
the  debts,  *  *  •  but  if  this  cannot  be  prompt- 
ly effected  be  asks  the  aid  of  the  court  herein, " 
and  which  seems  to  have  been  the  view  acted 
on  by  the  distinguished  counsel  in  the  case 


and  adopted  by  the  court.  It  is  true  that 
these  oniers  for  sale  are  by  agreement  or 
consent  of  parties  who  had  answered,  and  by 
their  solicitors,  no  other  persons  being  bound 
by  the  consent,  while  by  this  consent  parties 
were  out  off  from  the  rights  of  appeal  from 
these  orders.  If  they  were  made  in  open 
court,  and  were  within  the  scope  of  the 
pleadings,  they  are  in  all  respects  binding  as 
orders  or  Judgments,  if  not  appealed  from; 
all  parties  who  have  been  served  and  made 
parties  being  presumably  for  all  purposes 
covered  by  the  pleadings  present  in  court, 
and  bound  by  what  is  done.  The  fact  that 
some  of  the  parties  to  an  action  consent  to  an 
order  or  a  judgment  in  open  court  does  not 
render  them  invalid  as  to  those  who  do  not 
consent,  unless  in  proper  time,  as  was  done 
in  the  case  of  Hand  v.  Railroad  Co.,  10  S.  C. 
406,  an  appeal  is  taken,  and  the  order  or 
judgment  set  aside  as  to  the  parties  who  do 
not  consent,  on  good  and  sufficient  grounds 
other  than  the  want  of  "consent." 

The  sales  of  "Belmont  and  Town  Creek" 
were  made  by  William  M.  Shannon  and 
James  Chesnut,  Jr.,  who  were  appointed  re- 
ceivers for  this  purpose.  The  bill  did  not 
pray  for  the  appointment  of  receivers,  but 
the  appointment  was  not  void  for  this  rea- 
son. "A  receiver  may  be  appointed  at  the 
final  hearing,  even  though  the  bill  contain 
no  prayer  for  such  relief."  High  on  Receiv- 
ers, §  83.  The  sales  of  "Mulberry  and  Sandy 
Hill"  were  made  under  the  orders  of  the 
court  by  James  Chesnut,  Jr.,  as  executor, 
and  not  as  receiver.  It  has  been  the  prac- 
tice, perhaps  one  not  to  \m  commended,  to 
require  the  party  before  the  court,  holding 
the  property  under  some  trust,  to  m^ike  such 
sales.  It  may  l)e  that  on  appeal  it  might 
have  been  held  that  such  an  order  was  irreg- 
ular, and  that  the  sale  should  have  been 
made  by  an  officer  of  the  courts,  or  it  may  be 
that  James  Chesnut,  Jr.,  would  have  been 
held,  in  eSect,  a  receiver.  However  tliis 
may  be  it  is  now  too  late  to  disturb  these 
sales  on  this  account;  there  having  been  no 
appeal,  and  valuable  rights  acquired  under 
them. 

If,  then,  these  orders,  and  the  sales  under 
them  of  portions  of  "Belmont  and  Town 
Creek"  and  "Mulberry  and  Sandy  Hill,"  are 
valid,  it  is  too  late  now  for  any  of  the  parties 
to  this  proceeding,  who  are  interested  in  the 
proceeds  of  such  sales  for  the  payment  of 
their  debts  and  legacy,  and  which  proceeds 
were  largely  in  excess  of  their  claims,  to  de- 
mand that  any  other  portions  of  the  estate, 
real  or  personal,  shall  be  subjected  to  their 
payment,  or  to  call  for  any  other  contribu- 
tions for  their  benefit.  They  have  had  the 
prior  claim  on  those  proceeids  which  have 
been  provided  at  the  expense  of  other  parties, 
and  within  the  control  of  the  court.  If  these 
proceeds  can  be  reached  tbey  can  have  the 
orders  of  the  court  to  do  so,  and  if  they  can- 
not be  reached  it  is  their  own  fault  that  they 
have  been  allowed  to  pass  out  of  their  reach, 
and  it  is  not  just  that  they  be  allowed  to 
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levy  farther  contributions  for  their  benefit. 
They  should  have  seen  to  it  that  these  pro 
ceeds  should  have  been  properly  applied.  If 
more  of  "Mulberry  and  Sandy  Hill"  has 
been  sold  than  was  sufficient  to  pay  their 
pro  rata  share  of  the  debts  and  legacy,  and 
the  fund  has  been  lost,  all  of  these  parties, 
including  David  B.  Williams,  the  appointee, 
must  b^r  their  proportions  of  the  loss. 
Those  who  were  in  court,  and  consented  by 
their  solicitors  to  these  orders  of  sale,  did  not 
thereby  warrant  to  the  appointee  or  to  each 
other  that  the  fund  arising  from  the  sales 
would  be  properly  accounted  for  and  applied. 
We  therefore  hold  that  David  B.  Williams, 
the  appointee  who  is  in  possession  of  the  un> 
sold  portions  of  "Mnlberry  and  Sandy  Hill," 
is  entitled  to  hold  such  unsold  portions,  sub' 
ject  to  the  payment  of  the  two-thirds  value 
of  such  unsold  portions,  not  including  the 
value  of  the  residences  thereon,  to  the  chil- 
dren and  grandcbilUren  of  the  testator  living 
at  the  death  of  James  Chesnut,  Jr.,  in  the 
proportions  prescribed  in  the  will  of  testator. 
If  the  sales  already  made  of  portions  of 
these  four  plantations  have  not  been  suBl- 
jient  to  pay  the  debts  which  may  still  be 
valid  claims,  it  may  become  necessary  to  re- 
sort to  other  portions  of  the  estate  for  this 
purpose,  and  certain  funds  now  in  the  hands 
of  the  receiver,  or  to  come  into  his  hands, 
have  been  ordered  in  the  judgment  appealed 
from,  except  "those  derived  from  the  sale  of 
lands  speciQcally  devised"  to  be  paid  (1)  to 
costs;  (2)  to  the  two  judgments  referred  to; 
(3^  to  balance  of  legacy  of  $12,000,  without 
interest,  after  the  receivers  were  in  funds  to 
pay  them.  It  is  necessary,  therefore,  under 
the  exceptions  to  consider  the  order  of  lia- 
bility of  different  portions  of  the  estate. 
The  "Hermitage"  lands  were  conveyed  by 
testator  to  his  son  James  Chesnut,  Jr.,  and 
the  bond  for  $16,000,  secured  by  the  mort- 
gage of  "Hermitage"  and  other  lands,  is 
clearly  a  specific  legacy.  Williams,  Ex'rs, 
845.  "Indian  Mound"  or  "Taylor's  Field" 
passed  either  to  James  Chesnut,  Jr.,  under 
the  tenth  clause  of  the  will,  or  to  the  children 
and  grandchildren  under  the  thirty-third 
clause,  and  as  to  which  parties  have  not  been 
heard.  Now  the  order  of  liability  of  the  as- 
sets in  this  case,  not  referring  to  classes 
which  are  not  represented  here,  so  far  as  we 
know  is  as  follows:  (1)  Money  received  on 
debts  due  to  the  testator  at  his  death,  and 
charged  therewith  in  the  twenty-ninth  clause 
of  the  will;  (2)  the  general  residuary  per- 
sonal estate;  (3)  the  rents,  if  any,  or  other 
income  from  "Belmont  and  Town  Creek," 
"Mulberry  and  Sandy  Hill, "  and  the  proceeds 
of  the  sales  of  any  portions  of  these  planta- 
tions heretofore  sold,  or  hereafter  to  be  sold, 
if  any  debts  should  appear,  which  have  not 
been  paid,  and  not  barred  by  lapse  of  time  or 
otherwise;  (4)  specific  legacies,  and  lands 
whether  devised  in  terms  specific  or  residu- 
vy,  pro  rata.  This  is  intended  as  the  order 
only  as  to  the  assets  which  seem  to  be  within 
the  province  of  this  case.    See  Warley  v. 


Warier,  BaileyrBq*  897;  Jarm.  Wills,  449, 
450.  The  money  on  hand  from  sale  or  rents 
of  "Hermitage"  is  clearly  not  liable  until  the 
previous  classes  have  been  exhausted.  The 
rents  from  "Town  Cree&"  are  liable  in  the 
third  class  above. 

The  only  other  question  wbleb  remains  is 
as  to  the  insurance  money,  ^250.  now  in 
the  hands  of  the  receiver,  P.  H.  Nelson,  and 
which  has  been  subjected  to  the  payments 
ordered  by  the  circuit  judge.  James  Ches- 
nut, Jr.,  had  carried  for  several  years  a  policy 
of  insurance  on  the  residence  on  "Sandy  HiU 
Plantation."  The  policy  had  expired;  and  a 
short  time  before  his  death,  and  while  he  was 
in  very  feeble  health,  the  policy  was  renewed 
in  the  name  of  James  Chesnut,  executor.  It 
is  not  clear  whether  he  intended  to  have  the 
policy  in  his  own  name  or  as  executor,  and 
in  the  view  we  take  it  is  not  important.  It 
is  now  well  settled  in  this  country  as  to  how 
far  a  tenant  for  life  is  responsible  to  the  re- 
mainder-man for  "  accidental  fires. "  4  Kent, 
Comm.  82.  A  sum  of  money  paid  to  the 
guardian  of  an  infant  tenant  in  tail  for  re- 
building a  copy-hold  tenement  that  had  been 
burnt  was  held  to  belong  to  the  remainder- 
man. The  personal  representative  of  the  in- 
fant being  entitled  to  the  interest  as  compen- 
sation for  rents  and  profits,  copy-hold  tenants 
were  liable  for  waste  unless  by  the  act  of  God. 
Book  v.  Worth,  1  Yea.  Sr.  461, 462.  In  case 
of  a  total  loss  by  fire  the  fund  arising  from  gen- 
eral insurance  is  sulMtituted  for  the  destroyed 
property,  and  the  life-tenant  will  be  entiUed 
to  the  interest  for  life,  and  the  remainder^ 
man  to  the  principal.  Haxall's  Ex'rs  v. 
Shippen,  10  Leigh,  536;  Graham  v.  Boberts, 
8  Ired.  Eq.  99.  In  the  case  of  Annely  v. 
De  Saussure,  26  S.  C.  505,  2  S.  E.  Bep.  490. 
an  insurance  policy  taken  out  by  one  tenant 
in  common  was  held  not  to  inure  to  the  bene- 
fit of  the  co-tenant.  One  tenant  in  common 
is  not  in  any  sense  a  trustee  for  his  co-ten- 
ant, and  has  no  insurable  interest  in  his  share 
of  the  property.  A  life-tenant,  on  the  other 
hand,  is  a  trustee  for  the  remainder-man,  and 
is  certainly  liable  for  loss  by  fire  caused  by 
his  negligence.  He  ought  not  to  be  allowed 
to  put  himself  in  a  position  in  which  he 
would  have  no  motive  for  proper  care  of  the 
estate  by  having  a  policy  of  fire  insurance  by 
which,  in  case  of  loss,  he  could  substitute  the 
full  fee-simple  value  of  the  buildings  in  place 
of  bis  interest  for  life.  We  therefore  ttiink 
that  a  sound  public  policy  requires  that  any 
money  collected  by  a  life-tenant  on  a  total 
loss  by  fire  should  be  used  in  rebuilding,  ot 
should  go  to  the  remainder-man,  reserving 
the  interest  for  life  for  the  life-tenant.  We 
quote  as  appropriate  the  language  from  4 
Wait,  Act.  &  Def.  22,  in  reference  to  insur- 
ance beyond  the  value  of  interest  of  the  In- 
sured:  "And  where  the  insurance  is  beyond 
the  amount  of  the  interest  at  stake  the  effect 
is  the  same,  for,  although  the  amount  of  tlie 
loss  only  can  be  properly  recovered,  there  will 
be  a  hope  of  getUng  more."  It  would  be  in 
the  nature  of  "gambling."    In  accord  with 
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these  views  Is  the  case  of  Parry  t.  Ashley,  3 
Sim.  97,  and  our  own  case  of  Paper  Ca  v. 
Langley,  23  S.  0.  129,  in  which  the  court 
nses  these  words:  "If  •  •  •  thedefend- 
ants  stood  In  the  relation  of  qtiaai  trustees 
towards  the  plaintiffs,  then  the  money  re- 
ceived by  them  for  the  insarance  on  the 
house  of  the  plaintiffs  belonged  ex  aqtio  et 
hoTto  to  the  plaintiffs."  With  these  views 
of  this  case  we  hold  that  the  insurance 
money  now  in  the  hands  of  the  receiver  be- 
longs to  David  R.  Williams,  and  that  he  Is 
not  liable  to  account  for  it  in  estimating  the 
two-thirds  value  of  Sandy  Hill  in  his  settle- 
ment with  the  other  children  and  grandchil- 
dren of  testator,  but  liable  for  its  pro  rata 
share  of  any  valid  debts,  according  to  the 
above  views,  yet  to  be  paid  oat  of  the  estate. 
It  is  therefore  ordered  that  the  judgment 
of  the  circuit  court  be  reversed  so  far  as  in- 
consistent with  the  principles  herein  an- 
nounced, and  that  the  case  be  remanded  to 
the  circuit  court  for  such  further  proceedings 
as  may  be  necessary  and  proper  to  carry  out 
the  views  herein  expressed,  and  as  may  be 
necessary  to  adjust  the  rights  of  the  parties, 
onder  the  principles  herein  set  forth. 

SiiiPSON,  C.  J.,  and  McGowan,  J.,  eoncnr. 


(31  S.  C.  tS7) 

MooBB  V.  Christian. 
(Sujfreme  Court  0/ South  CoroUfia.  July  IS,  1889.) 

PlA/LDINO — AMBNDMBNT— OBDIB. 

1.  In  a  Buit  on  a  note  the  complaint  alleged  that 
It  was  a  promissory  note,  and  had  been  destroyed. 
Tlda  allegation  was  not  denied.  It  appeared  from 
the  evidence  that  it  was  a  sealed  note,  and  pUdn- 
tifl  asked  leave  to  amend  his  complaint  to  corre- 
spond with  the  proof.  The  request  was  refused, 
and  nonsuit  granted.  Subsequently,  and  before 
the  jury  dispersed,  the  court  made  an  order  re- 
■oinoing  the  order  of  nonsuit,  and  allowine  plain- 
tUt  to  amend  as  to  the  kind  of  note, "  and  otherwise 
as  he  may  be  advised  to  be  material  to  his  cause  of 
action  in  said  complaint "  Held,  that  the  court 
had  power  to  correct  any  error  during  the  term  in 
whion  it  occurred,  and  that  the  amendment  to  the 
oompl^nt  was  properly  allowed,  as  there  had  been 
no  denial  of  a  material  allegation,  and  no  failure  of 
proof ,— only  a  variance  between  the  proof  and  an 
allegation  of  the  complaint. 

3.  Where  an  order  allowing  plalntlfl  to  amend 
concludes  with  the  words,  "and  otherwise  as  he 
may  be  advised  to  be  material  to  his  cause  of  ac- 
tion in  said  complaint, "  the  language  will  be  con- 
strued as  restricting  the  amendment  to  the  spe- 
olflo  cause  of  action  set  up  in  the  original  com- 
plaint. 

8.  It  is  no  serious  objection  to  an  order  allowing 
an  amendment  to  a  piecing  that  it  does  not  speci- 
fy the  time  within  which  the  amended  pleading 
snail  be  filed,  as  the  court  has  power  to  prevent,  by 
subsequent  order,  any  improper  delay. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Fraseb.  Judge. 

Psrrin  <£  Cot  Aran,  for  appellant.  Gary& 
Gary,  for  respondent. 

MoIyeb,  J.  The  complaint  in  this  case 
Was  divided  into  four  distinct  and  separate 
paragraphs.  By  the  first  appropriate  allega- 
tions as  to  the  character  in  which  plaintiff 
sues  are  made.    In  the  second  the  allegation 


is  that  the  intestate,  Eliza  Ferrin,  some  yean 
before  her  death,  loaned  to  the  defendant  the 
sum  of  9100,  and  that  defendant  "as  an  evi- 
dence, and  in  acknowledgment  of  the  said 
indebtedness,  made  his  promissory  note  at 
Abbeville  court-house,  on  the  same  day  the 
money  was  lent  to  him,  and  thereby  promised 
to  pay  to  the  said  Eliza  Perrin,  one  day  after 
the  date  thereof,  the  sum  of  one  hundred  dol- 
lars, with  interest  at  7  per  cent,  per  annum, 
for  value  received."  In  the  third  paragraph 
it  is  alleged  that  the  Interest  "on  said  indebt- 
edness" was  paid  up  to  the  time  of  the  death 
of  Eliza  Ferrin.  The  allegation  in  the  fourth 
paragraph  is  that  defendant  took  possession 
of  said  note,  and  destroyed  it  some  time  after 
the  death  of  Eliza  Perrin,  and  has  refused 
upon  demand  to  pay  the  same,  and  that  plain 
tiff  is  "the  lawful  owner  of  the  said  debt.' 
Wherefore  judgment  is  demanded  "for  th* 
said  principal  sum  and  interest. "  The  an> 
swer  contains  no  general  denial  of  the  alle- 
gations of  the  complaint,  but  is  confined  to 
specific  denials  of  paragraphs  8  and  4  of  the 
complaint,  and  sets  up  two  specific  defenses 
which  are  not  pertinent  to  the  present  in- 
qnlry.  At  the  trial  a  witness  offered  by  the 
plaintiff,  having  testified  "that  the  note  given 
in  evidence  of  the  loan  by  Eliza  Perrin  to  T. 
M.  Gbristian  was  a  sealed  note,"  the  plain- 
tiff moved  to  amend  by  inserting  the  word 
"sealed"  in  place  of  the  word  "promissory" 
note  in  the  second  paragraph  of  said  com- 
plaint. This  motion  was  then  refused,  and 
a  nonsuit  was  granted,  on  the  ground  of  "an 
entire  failnre  of  proof  on  part  of  plaintiff  as 
to  the  cause  of  action  stated  iu  the  complaint. " 
Subsequently,  and  before  the  jury  dispersed, 
the  circuit  judge  reconsidered  bis  order  of 
nonsuit,  and  granted  another  order  of  the 
following  purport:  That  the  order  of  nonsuit 
be  rescinded,  "and  that  the  plaintiff  have 
leave  to  amend  bis  complaint,  by  striking  out 
the  word  '  promissory  '  in  section  second  of 
said  complaint,  and  inserting  in  lieu  thereof 
the  word  'sealed,'  and  otherwise  as  he  may 
be  advised  to  be  material  to  bis  cause  of  ac- 
tion stated  in  said  complaint,  and  defendant 
have  leave  to  answer  in  twenty  days  after 
service  of  complaint,"  upon  which  the  case 
was  continued  to  the  next  term  of  the  court. 
A  few  days  afterwards  the  amended  com- 
plaint was  served.  From  this  order  defend- 
ant appeals  upon  four  grounds:  (1)  Because 
of  error  in  rescinding  the  order  of  nonsuit; 
(2)  because  of  error  in  granting  the  leave  to 
amend;  (3)  because  of  error  in  permitting 
the  plaintiff  to  amend  his  complaint  "other- 
wise as  he  may  be  advised  to  be  material  to 
his  cause  of  action  stated  in  said  complaint;" 
(4)  because  of  error  in  not  limiting  the  time 
within  which  such  amendments  must  be 
made.  At  the  same  time  that  tlie  amended 
complaint  was  served  a  notice  was  also  served 
that  plaintiff  would  ask  the  supreme  court  th 
sust^  the  order  rescinding  the  order  of  non 
suit,  on  the  ground  "that  the  order  of  non> 
suit  was  erroneously  granted;  there  being 
evidence  before  the  court  tending  to  snstaia 
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the  canse  of  action  stated  in  the  complain^ 
vbich  shoald  have  gone  to  the  jury." 

The  first  ground  of  appeal  maj  be  consid- 
ered under  two  aspects:  (1)  As  presenting 
a  question  of  jurisdiction, — whether  the  cir- 
cuit judge  had  the  power  to  rescind  the  order 
of  nonsudt  even  if  erroneous!;  granted;  (2) 
whether  the  order  of  nonsuit  was  in  fact 
erroneous. 

1.  As  to  the  first  view,  it  is  too  well  settled 
to  admit  of  argument  that,  at  least  during  the 
same  term,  the  circuit  jodge  has  the  power  to 
correct  any  errors  into  which  he  may  have 
inadvertently  fallen.  Indeed,  this  is  implied- 
ly conceded  by  council  for  appellant,  who 
does  not  make  the  point  in  his  argument. 

2.  Was  the  order  of  nonsuit  erroneously 
granted  ?  We  thinlc  it  clear  that  it  was,  even 
aside  from  the  amendment  allowed.  It  will 
be  observed  that  there  was  no  denial  of  any 
of  the  allegations  contained  in  the  second 
paragraph  of  the  complaint,  and  hence,  un- 
der the  express  provisions  of  the  Code,  ttiose 
allegations  should  have  been  taken  to  be  true. 
The  question,  therefore,  as  to  the  kind  of 
note  by  which  the  debt  sought  to  be  recov- 
ered was  evidenced,  was  not  an  open  one,  but 
was  concluded  by  the  pleadings.  Upon  tliis 
ground,  therefore,  tlie  order  of  nonsuit  was 
dearly  erroneous.  But  in  addition  to  this 
there  was  no  failure  of  proof  as  to  the  cause 
of  action,  but  simply  a  variance  between  the 
allegata  and  probata  as  to  the  manner  in 
which  the  real  cause  of  action  was  evidenced. 
The  plaintiff  alleged,  in  the  second  paragraph 
of  his  complaint,  that  bis  intestate  bad  loaned 
to  the  defendant  a  certain  sum  of  money,  and 
"as  an  evidence,  and  in  acknowledgment  oC 
the  said  indebtedness, "  had  taken  his  prom- 
issory note,  wliereby  he  promised  to  pay  said 
intestate  the  said  sum  of  money  at  a  time 
specified  therein;  and,  these  allegations  hav- 
ing been  admitted  by  the  course  of  defend- 
ant's pleading,  the  plaintiS  would  clearly 
have  been  entitled  to  judgment,  unless  the 
defendant  had  made  good  some  one  uf  his  de- 
fenses. There  was  therefore  clearly  no  room 
for  a  nonsuit. 

The  second  ground  of  appeal  cannot  be 
sustained.  The  amendment  allowed  made  no 
substantial  change  in  the  plainlift's  claim, 
and  was  therefore  permissible  under  the  pro- 
visions of  the  Code.  Sibley  v.  Young,  26  S. 
0.  415.  2  S.  £.  Bep.  814. 

Kor  do  we  think  that  the  third  ground  of 
appeal  was  well  taken.  While  it  may  be 
true  that  an  order  for  leave  to  amend,  in  gen- 
eral terms,  as  the  party  may  be  advised,  with- 
out qualification,  would  be  objectionable,  as 
involving  a  permission  to  make  any  amend- 
ment, even  though  the  claim  or  defense 
should  be  thereby  substantially  changed, 
which  would  not  be  permissible  at  the  stage 
of  the  case  at  which  the  amendment  here  in 
question  was  allowed,  yet  such  is  not  the 
character  of  the  leave  granted  in  the  present 
case.  .On  the  contrary,,  the  general  terms 
used  are  so  qualified  as  to  limit  the  permis- 
sion to  such    as  would    not   substantially 


change  the  pUUntiff 'a  claim.  If  the  order  bad 
simply  granted  plaintiff  leave  to  amend  "oth- 
erwise as  he  may  be  advised."  it  woald  have 
been  amenable  to  the  objection  taken.  But 
qualified  as  it  is  by  the  additional  words, 
"material  to  his  cause  of  action  stated  in  said 
complaint,"  we  do  not  think  it  subject  to 
the  objection.  These  additional  words  were 
doubtless  added  for  the  very  purpose  of  so 
limiting  the  right  to  amend  as  that  the  plain- 
tiff's o&im  should  not  thereby  be  subatan- 
tialty  changed;  and  this,  we  think,  is  the 
legitimate  construction  of  the  temos  of  the 
Older. 

As  to  the  fourth  ground  of  appeal,  while  it 
may  be  the  better  practice  that  an  order 
granting  leave  to  amend  should  always  limit 
the  time  within  which  such  amendment 
sbould  be  made,  yet  we  cannot  say  that  there 
was  any  error  of  law  in  failing  to  do  ao  in 
this  case.  The  power  of  amendment  is  left 
largely  to  the  discretion  of  the  circuit  judge, 
who  is  invested  with  the  right  to  prescribe 
the  terms  upon  whioh  be  thinks  it  just  that 
the  leave  should  be  granted,  one  of  which 
usually  hi  that  the  amendment  shall  be  made 
within  a  time  prescribed,  yet,  if  ttie  dtcuit 
judge  sees  fit  to  omit  fixing  that  as  one  of  the 
terms,  we  cannot  say  that  be  has  committed 
any  error  of  law.  Besides,  it  is  manifest  in 
this  case  that  no  harm  has  resulted  from  the 
omission,  for  it  is  stated  in  the  "case"  that 
the  amendment  was  made,  and  the  amended 
complaint  served  within  some  10  or  12  days 
after  the  leave  was  granted;  and  in  any  case 
we  suppose  the  circuit  court  would  have  Uie 
power  to  prevent  any  improper  delay  by  sub- 
sequent orders  for  that  purpose.  The  judg- 
ment of  this  court  Is  that  the  order  i^>pealed 
from  be  affirmed. 

SuiPsoN.  C.  J.,  and  McQowam,  J..oonear. 


m  8.  c.  SOS) 

JONBS  «t  al.  V,  QUATTLEBAtm  «t  Ol. 

(Supreme  Court  of  SottlK  CoroUno.    July  IT, 
1888.> 

OoHstauoTioK  o*  Wnx. 

1.  Where  a  testatrix  devises  to  C  "aU  thatliw* 
of  land, "  a  part  of  which  ia  known  as  the  "  R.  Flaoa,  * 
parol  evidence  is  admissible  to  show  what  tract  of 
land  was  Intended  by  suoh  description. 

a.  Testatrix  was  the  owner  of  056  acres  of  laad 
lying  in  a  body.  She  devised  to  C.  "all  that  tnot 
of  land,"  a  part  of  whioh  is  known  as  the  *'& 
Place,'  containing  100  aores,  more  or  lesa:"  and  to 
J.  "  all  the  balance  of  my  real  estate  "  punwaaed  at 
a  certain  sale,  and  oontaininK  "600  acres,  mote  or 
less, "  "and  not  hereinbefore  disposed  of. "  All  of 
the  land  was  bought  at  the  above-mentioned  aala. 
BeUL,  that  the  devise  to  C.  was  of  a  definite  tnst 
of  land,  containing  808  acres,  and  was  not  a  devias 
of  100  aores  only,  to  be  out  off  to  indnde  the  R. 
place,  and  J.  took  the  balance  of  the  estate  inly, 
though  snch  balance  was  thereby  reduced  to  »> 
acres. 

Appeal  from  common  pleas  circuit  conit  of 
Edgefield  county;  Fbasrb,  Judge. 

Lewis  Jones  and  L.  P.  Jones,  as  exeentois 
of  the  last  will  and  testament  of  Elizabeth  C 
Watson,  deceased,  and  in  their  own  right, 
filed  their  bill  against  G.  F.  Quattlebaom,  as 
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execntor  of  the  last  will  and  testament  of 
Elizabeth  C.  Watson,  Marina  Gregg,  Sarah 
Qoattlebaum,  I.  B.  Jones,  L.  P.  Jones,  Loula 
&  Jones,  I.W.  Jones,  and  E.  G.  Jones,  minors 
under  the  age  of  14  years,  and  others,  to  ob- 
tain the  construction  of  a  wUI,  partition  of 
the  estate,  and  general  relief.  From  the  de- 
cree of  the  court  Lewis  Jones,  Abram  Jones, 
and  C.  A.  Qoattlebaum  appealed. 

Bheppard  Bros,  and  R.  W.  Bhand,  for 
Lewis  and  Abram  Jones.  Johtuont  <&  Quat- 
tMmum,  for  C.  A.  Quattlebaum. 

SiUFSON,  C.  J.  The  decree  of  his  honor, 
the  circuit  judge,  snflBciently  states  the  facts 
of  this  case;  and  the  legal  points  involved, 
growing  out  of  this  decree,  will  appear  from 
the  exceptions  attached.  The  case  turns  upon 
the  construction  which  shall  be  given  to  cer- 
tain  clauses  in  the  will  of  the  late  Mrs.  Eliza- 
beth Watson,  deceased.  We  concur  in  the 
view  taken  by  the  circuit  judge  as  to  said 
clauses,  and,  inasmuch  as  we  could  hardly 
add  anything  to  the  force  of  his  reasoning  in 
support  of  his  conclusions,  we  do  not  deem  it 
necessary  to  elaborate  the  points  discussed  by 
bioi,  thinking  it  sufficient  to  simply  adopt 
and  affirm  said  decree,  which,  with  the  ex- 
ceptions, is  herein  incorporated. 
"deobee. 

"This  case  came  before  me  fora  hearing  at 
the  term  of  the  court  held  in  Noveml>er,  1^. 
The  action  was  brought,  among  other  things, 
forapartition  or  'division  of  land 'mentioned 
and  described  in  the  seventh  and  '  eighth  (7 
and  8)  clauses  of  the  will  of  the  testatrix, 
among  the  parties  entitled  thereto,'  under  the 
terms  of  the  will.  The  questions  before  me 
refer  entirely  to  the  real  estate  psissing  under 
clauses  7  and  8  of  the  will;  all  other  issues 
raised  by  the  pleadings  either  having  been 
disposed  of,  or  being  reserved  for  the  future 
order  and  Judgment  of  the  court.  In  the 
seventh  clause  of  the  will  the  testatrix  devised 
to  Charles  A.  Quattlebaum  •  all  that  tract '  of 
land,  a  part  of  which  is  known  as  the  <  Henry 
Baiford  Place,'  'containing  one  hundred 
(100)  acres,  more  or  less,'  with  certain  re- 
mainders at  his  death.  In  the  eighth  clause 
she  devises  'all  the  balance  of  my  real  estate, 
situate  near  Ridge  Spring,  purchased  by  me 
at  the  sale  of  the  real  estate  of  the  late  Major 
Tillman  Watson,  deceased,  made  by  order  of 
this  court,  not  hereiubefore  disposed  of,  lying 
on  the  south  side  of  the  C.  C.  &  A.  B.  B.,  and 
containing  five  hundred  and  fifty-flve  (555) 
acres,  more  or  less.'  to  the  plaintiff  Lewis 
Jones  and  the  defendant  Abram  Jones,  to  be 
equally  divided  between  them,  the  share  of 
each  to  be  held  for  life,  with  remainder  over. 
It  is  admitted  that  the  land  covered  by  these 
two  clauses  (7  and  8)  contains  six  hundred 
and  fifty-flve  (655)  acres,  and  that  the  land  is 
contiguous  and  in  one  body.  The  defendant 
Charles  A.  Quattlebaum  claims  that  the  de- 
vise to  him  to  of  a  certain  tract  of  land,  and 
that  the  devise  cannot  be  limited  to  (100)  one 
hundred  acres,  but  that  the  tract  of  land  de- 
vised is  a  tiract  of  land  which  omtains  (803) 


three  hundred  and  three  acres.  Lewis  Jones 
and  Abram  Jones  claim  that  this  construction 
of  the  will  would  cut  down  the  devise  to  them 
to  only  (352)  three  hundred  and  fifty-two 
acres.  They  claim  that  the  devise  to  Charles 
A.  Quattlebaum  shall  be  so  construed  that  he 
shall  have  the  Henry  Baiford  place  of  aboot 
(90)  acres,  and  so  much  more  land  as  wUl 
make  in  all  one  hundred  (100)  acres. 

"It  is  scarcely  necessary  to  refer  to  any 
authority  to  show  that  no  parol  testimony 
will  be  sufficient  to  add  to  the  words  of  a 
will,  or  to  strike  out  any  words  that  are  in 
it.  If  it  were  a  matter  of  any  consequence 
whether  the  words  *  more  or  less '  are  prop- 
erly in  the  will,  or  were  put  into  it  by  inad- 
vertence by  the  careful  lawyer  who  drew  it, 
it  is  now  too  late  to  consider.  The  testatrix 
executed  the  will  according  to  the  forms  of 
law,  and  it  has  been  adjudged  valid  by  the 
proper  tribunal.  The  question  in  the  case 
is  whether  this  is  a  devise  of  (100)  one  hun- 
dred acres  of  land,  to  be  cut  off  for  Charles 
A.  Quattlebaum,  so  as  to  include  the  Henry 
Baiford  place,  or  of  a  certain  definite  tract 
or  parcel  of  land  called  in  the  will  'all  that 
tract  of  land.'  Whether  this  is  a  devise  of 
(100)  one  hundred  acres,  or  of  a  certain  defi- 
nite tract  of  land,  can  be  determined  only  by 
the  words  of  the  will  itself,  and  parol  testi- 
mony on  the  subject  is  incompetent  to  aid 
the  court.  I  am  unable  to  construe  the  words 
of  this  devise  to  mean  anything  else  than  that 
it  is  a  devise  of  a  certain  definite  tract  of  land, 
and  not  of  (100)  one  hundred  acres.  It  is  no 
objection  to  the  location  of  a  grant  that  the 
quantity  is  ascertained  to  be  more  than  four 
times  the  amount  stated  in  the  grant.  Ful- 
wood  v.  Graham.  1  Bich.  Law,  491.  This  is  a 
rule  of  location,  and  applies  to  wills  and 
deeds.  So  far  as  the  parol  testimony  goes  to 
show  what  tract  of  land  was  intended,  it  is 
competent.  Proposition.  5  Wig.  Wills,  151, 
lays  down  the  rule  to  be  that  parol  evidence 
is  competent  to  show  what  person  or  what 
property  was  intended  by  the  terms  of  the 
will,  when  the  knowledge  of  extraneous  facts 
is  necessary  to  enable  the  court  to  apply  the 
terms  of  ttie  will.  The  testimony  shows  that 
the  testatrix  bought  at  the  sale  of  the  real 
estate  ef  Tillman  Watson  various  tracts  of 
land,  including  the  land  covered  by  clauses  7 
and  8  of  the  will.  They  seem  to  have  been 
designated  by  several  plats,  and  to  have  been 
conveyed  by  number  in  the  deed  under  which 
she  held  title.  Among  them  was  a  tract 
called  'No.  7,' containing  303  acres,  a  part 
of  which  was  the  Henry  Kaiford  place.  The 
testimony  of  Gen.  Quattlebaum  shows  that 
she  had  for  a  long  time  in  her  possession  a 
plat  on  which  t1  s  .:ntct  of  803  acres  was  des- 
ignated by  lines  u.  viding  it  from  the  balance 
of  the  land,  owned  by  her  and  contiguous  to 
it.  Some  of  the  advantages  to  Charles  A, 
Quattlebaum,  to  which  the  testatrix  referred 
in  speaking  of  her  devise  to  him,  I  do  no* 
think  could  be  enjoyed  if  he  was  confined  tc 
the  Henry  Baiford  place,  and  about  10  acres 
more  to  be  out  off  by  the  commissioners  is 
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pATtition  in  any  eligible  shape,  and  I  do  not 
find  in  the  will  anj  intimation  of  a  discre- 
tion lodged  in  any  person  or  court  as  to  the 
location  of  said  (10)  ten  acres.  Taking  all 
the  testimony  together,  I  am  satisfied  that 
the  testatrix  intended  by  the  description  in 
the  seventh  clause  of  her  will  to  give  to 
Charles  A.  Quattlebaum  tract  No.  7,  pur- 
chased by  her  at  the  sale  of  the  real  estate  of 
Tillman  Watson,  and  containing  803  acres. 
If  there  was  in  the  eighth  clause  any  definite 
tract  of  land  given  to  Lewis  Jones  and 
Abram  Jones,  the  seventh  clause  would  be 
controlled  by  it  Such,  however,  is  not  the 
case.  The  eighth  clause  only  gives  to  them 
the  iMilance  of  the  land,  or  what  is  left  after 
taking  out  the  devise  to  Charles  A.  Quattle- 
baum, when  the  same  is  properly  located. 
The  court  cannot  consider  any  parol  evidence 
to  show  that  the  testatrix  intended  to  divide 
this  part  of  her  real  estate  in  the  proportion 
of  100  to  555,  and  not  in  the  proportion  of 
SOS  to  S52.  unless  such  parol  evidence  will 
aid  the  court  to  find  that  intention  expressed 
in  proper  form  in  the  will.  For  this  purpose 
the  number  of  acres  mentioned  in  the  will 
and  by  the  testatrix  at  various  times  is  not 
suflScient.  It  is  therefore  ordered  and  ad- 
judged that  Charles  A.  Quattlel>aum  is  enti- 
tled to  hold  the  said  tract  No.  7,  containing 
80S  acres,  under  the  terms  of  the  wilL  It  is 
ordered  and  adjudged  that  a  writ  of  partition 
do  issue  to  five  commissioners,  two  to  be  ap- 
pointed by  Lewis  Jones  and  two  by  Abram 
Jones,  and  one  by  the  clerk,  to  divide  the 
balance  of  the  real  estate  of  the  testatrix  men- 
tioned in  the  eighth  clause  of  her  will  as 
herein  contained,  and  that  they  do  each  hold 
the  one-h^lf  in  value  of  said  l)alance  of  real 
estate  in  severalty  under  the  terms  and  lim- 
itations of  the  will.  It  is  ordered  that  the 
costs  of  witnesses  and  other  costs  of  the  trial 
before  me  be  paid  by  the  defendant  Charles 
A.  Quattlebaum,  and  Abram  Jones,  and  the 
plaintiff  Lewis  Jones,  severally,  which  were 
so  incurred  by  them.  All  other  questions  in 
the  case,  including  costs  not  herein  provided 
for,  are  reserved. 

"T.  B.  Fbaseb,  Presiding  Judge. 
"8tb  January,  1889. 

"plaintiffs'  NOTICE  AND  OBOUNDS  OF  AP- 
PEAL. 

"To  the  Hon.  T.  B.  Fraaer,  Circuit  Judge, 
and  Messrs.  Johnsons  and  QuattlebHum,  De- 
fendants' Attorneys:  Please  take  notice  that 
Lewis  Jones  and  Abram  Jones  appeal  to  the 
supreme  court  of  South  Carolina  from  the  de- 
cree of  Ids  honor.  Judge  T.  B.  Eraser,  filed 
herein  on  the  8th  day  of  January,  A.  D.  1889, 
and  will  move  said  court  at  the  next  ensuing 
term  thereof,  or  as  soon  thereafter  as  counsel 
can  be  heard,  to  reverse  the  same,  on  the  fol- 
lowing grounds,  to-wit:  First,  Because  his 
honor,  the  circuit  judge,  erred  in  holding 
that  ■  whether  this  is  a  devise  of  (100)  one 
hundred  acres,  or  of  a  certain  definite  tract 
of  land,  can  be  determined  only  by  the  words 
of  the  will  itself,  and  parol  testimony  on  the 
subject  is  incompetent  to  aid  the  court,' 


Seoond.  Because  the  circuit  judge  erred  in 
disregarding  the  testimony  adduced  in  be- 
half of  appellants,  that  the  testatrix  intended 
to  devise  to  Charles  A.  Quattlel>aum  one  hun- 
dred acres  of  land  only.  Third.  Because  the 
circuit  judge  erred  in  deciding  as  follows,  to- 
wit:  'I  am  unable  to  construe  the  words  of 
this  devise  to  mean  anything  else  than  that 
it  is  a  devise  of  a  certain  definite  tract  of 
land,  and  not  of  one  hundred  acres.'  Fourth. 
Because  the  circuit  judge  erred  in  ordering 
and  adjudging  *  that  Charles  A.  Quattlebaum 
is  entitted  to  bold  the  said  tract  No.  7,  con- 
taining 808  seres,  under  the  terms  of  the 
will.' 
"Sheffabo  Bbos.,  Appellants'  Attorneys. 

"defendants'  NOTIOK  and  OBOUNDS  OF  AP- 
PEAL. 

"To  Messrs.  Sheppard  &  Bro.,  Plaintiffs' 
Attorneys:  Please  take  notice  that  Charles 
A.  Quattlebaum  appeals  to  the  supreme  court 
of  South  Carolina  from  the  decree  of  his  hon- 
or. Judge  T.  B.  Eraser,  and  will  move  said 
court,  at  the  next  term  thereof,  to  correct 
the  rulings  thereof  in  the  following  particu- 
lars, to-wit:  First.  Because  bis  honor.  Judge 
T.  B.  Eraser,  erred  in  not  holding  and  de- 
ciding that  Lewis  P.  Jones  was  incompetent, 
under  the  400th  section  of  the  Code,  to  testify 
to  any  transaction  or  communication  l>etween 
himself  and  Elizabeth  C.  Watson  touching 
the  devises  to  Charles  A.  Quattlebaum  and 
to  Abram  Jones  and  Lewis  Jones,  made  in 
the  will  of  Elizabeth  C.  Watson;  his  compe- 
tency having  been  objected  to  when  offered. 
Seootid.  Because  tiis  honor  erred  in  not  rul- 
ing out  the  evidence  of  Lewis  P.  Jones  and 
William  B.  Griffin  touching  the  insertion  of 
the  words  '  more  or  less '  in  the  seventh  clause 
of  said  will,  after  the  words  'one  hundred 
(100)  acres,'  the  same  having  been  taken  sub- 
ject to  objection.  Third.  Because  his  honor 
erred  in  not  ruling  out  all  the  evidence  of- 
fered by  the  plaintiffs  (and  taken  down  sub- 
ject to  objection)  which  in  any  way  tended 
to  vary  or  contradict  the  terms  of  the  seventh 
clause  of  the  said  will  devising  a  tract  of  land 
to  the  defendant  Charles  A.  Quattlebaum. 
"  JoiiNSONS  &  Quattlebaum, 
"Attorneys  for  C.  A.  Quattlebaum." 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

McIVEB  and  McGowan,  JJ.,  concur. 


(B6  Va.  Ul) 

Stuabt  «tal.  e.  Hkiskkll's  TBuerrEBa  etal. 

(Supreme  Court  of  Appeal*  of  Virginia.    June 
18, 1889.) 

Rbs  Judicata— BxBOUTtOM. 

1.  Where,  In  a  rait  to  correct  a  mistake  and  for 
an  accounting,  the  court  below  held  that  the  pay- 
ment by  the  grantee  in  a  deed  of  certain  incum- 
brances on  the  land  should  be  considered  payments 
on  the  prioe,  which  decree  was  aJBrmed  in  tbat  re- 
spect on  appeal,  on  a  seoond  aoooanttng,  under  the 
decree  of  the  appellate  court,  thequeeuon  whether 
the  payments  oi  the  incumbrances  were  payments 
on  the  prloe  or  to  be  treated  as  set-offs  is  re*  jxtdl- 
oatn. 

2.  Where  a  d«oree  is  rendered  in  favor  of  a  ooiB- 
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plainant  in  an  original  Un,  and  also  a  complainant 
In  a  cross-bill,  It  u  not  error  to  direct  ozeoatlon  to 
Issue  to  them  sererallj  lor  the  siuns  due  tbem  m> 
speotively. 

Ajqieal  from  dionlt  ooart,  Washington 
oounty. 

Kouth  A  Stuart,  for  appellanto.  White  «ft 
Buchanan,  for  appeUeeB. 

Lewis,  P.  The  flrat  assignment  of  error 
In  the  petition  for  appeal  is  that  the  circuit 
court  erred  in  treating  as  payments,  instead 
of  setofEs,  the  sums  paid  by  the  appellants 
In  discharging  incumbrances  on  the  Claiborne 
interests  in  the  King  Salt- Works.  The  facts 
in  relation  to  the  matter  are  these:  In  Octo- 
ber. 1862,  Thomas  L.  Preston  conveyed,  with 
general  warranty,  to  the  appellants  his  inter- 
est in  the  said  salt-works,  and  at  the  same 
time  left  In  their  hands  ^,000,  for  the  pur- 
pose of  removing  incumbrances  on  the  prop- 
erty conveyed.  It  afterwards  turned  out, 
however,  that  the  Claiborne  interests  con- 
veyed by  Preston  were  greater  than  they  were 
supposed  to  be  when  the  deed  was  executed, 
— that  is,  they  were  11-540  instead  of  6-540, 
as  was  supposed;  and,  this  being  a  mutual 
mistake  of  the  parties,  it  was  held  by  the 
court  below,  whose  decree  in  this  particular 
was  aflSnned  by  this  court  on  the  last  appeal 
in  this  cause,  (80  Ya.  789,)  that  it  was  proper 
to  correct  it,  and  that  Preston  was  entitled  to 
compensation  accordingly.  After  the  case 
went  back  to  the  circuit  court,  it  was  referred 
to  a  commissioner,  as  directed  by  the  said  de- 
cree, to  take  an  account  between  Preston  and 
the  appellants,  charging  the  latter  with  what 
was  due  by  them  on  account  of  the  Claiborne 
interests,  and  "crediting  them  with  any  in- 
cumbrances paid  off  and  discharged  by  them  " 
on  the  said  interests.  The  amount  ascer- 
tained to  be  due  by  the  appellants  on  account 
of  those  interests  was  $3,240.74,  and  with 
this  sum,  together  with  tlie  $8,000  left  In 
their  hands  by  Preston,  they  were  charged  as 
of  October  1,  1862,  and  credited  by  all  sums 
paid  by  them  in  discharging  incumbrances  as 
aforesaid.  These  sums  were  treated  by  the 
commissioner,  whose  report  was  confirmed, 
as  payments,  and  not  as  set-offs,  and  of  this 
mode  of  stating  the  account  the  appellants 
complain.  As  to  the  $3,000  left  in  tlieir 
hands  by  Preston  for  the  express  purpose  of 
discharging  incumbrancae,  there  can  be  no 
doubt  that  the  action  of  the  commissioner 
was  right.  Indeed,  this  is  conceded.  But 
as  to  the  sums  paid  by  the  appellants  over 
and  above  that  amount  it  is  contended  that 
they  ought  to  have  been  treated  as  set-offs, 
and  not  as  payments,  because  as  to  them 
there  was  no  agreement.  The  argument  is 
that,  to  constitute  a  payment,  money  or  some 
other  thing  must  be  delivered  by  the  debtor 
to  the  creditor  for  the  purpose  of  extinguish- 
ing a  debt,  and  the  creditor,  or  some  person 
authorized  in  his  behalf,  must  receive  it  for 
the  same  purpose;  that  here  the  sums  paid  in 


discharging  incumbrances,  over  and  above 
the  $8,000,  were  not  paid  in  extinguishment 
of  a  debt,  in  pursuance  of  any  agreement, 
and  henoe  ought  to  be  treated,  not  as  pay- 
ments, but  as  set-ofCs  against  the  purchase 
price  of  the  interests  conveyed  by  Preston, 
which  were  subject  to  those  incumbrances. 
We  do  not  controvert  the  proposition  that  to 
constitute  a  cross-demand  a  technical  pay- 
ment an  agreement  to  that  effect  must  be 
proved.  But  the  principle  does  not  affect  the 
present  case.  This  was  a  suit  in  equity  for 
the  correction  of  a  mutual  mistake,  and  it 
was  competent  for  the  court  to  make  such  de- 
cree in  the  matter  as  the  equities  of  the  case 
required.  The  appellants  had  been  in  the  pos- 
session and  enjoyment  of  the  entire  interests 
conveyed  by  Preston  since  the  date  of  the 
deed,  and  in  settling  the  principles  of  the 
cause,  as  the  decree  of  February  25, 1884,  did, 
it  was  considered  equitable,  and  the  court  ac- 
cordingly decreed,  that,  in  taking  the  wy 
counts  between  the  parties,  the  payments 
made  by  the  appellants  in  discharging  liens 
on  the  property  should  be  treated  as  payments 
by  them  on  their  purchase  of  the  property, 
and  upon  this  basis  the  accounts  were  taken. 
The  decree,  it  is  true,  does  not  so  declare  in 
terms,  but  such  is  its  meaning  and  effect; 
and  having  been  affirmed  on  the  above  men- 
tioned appeal  in  all  particulars  save  one, 
which  is  not  material  to  the  present  appeal, 
the  matter  is  now  res  judicata,  although  the 
question  does  not  appear  to  have  been  formally 
raised  or  considered  on  the  former  appeal. 
Stuart  v.  Preston,  80  Va.  625;  Findlay  v. 
Trigg's  Adm'r,  83  Va.  ,639,  3  8.  E.  Rep.  142. 

The  next  and  only  other  assignment  of 
error  by  the  appellants,  which  is  tliat  it  was 
error  to  direct  execution  to  issue  severally  in 
favor  of  Heiskell's  trustee  and  Massie's  ad- 
ministrator for  the  sums  decreed  to  them,  re- 
spectively, is  also  not  well  taken.  Both  were 
complainants  before  the  court, — one  in  the 
original  bill,  the  other  in  the  cross-bill, —and 
the  provision  in  the  decree  giving  them  the 
right  to  have  execution  severally  is  both 
proper  and  in  accordance  with  the  usual  prac- 
tice in  such  cases. 

As  to  the  two  assignments  of  error  by  the 
appellees  under  the  ninth  rule  of  the  court, 
namely:  (1)  That  it  was  error  to  credit  the 
appellants  with  the  sum  of  $1,567.25  on  ac- 
count of  "the  James  King  interest;"  and  (2) 
with  the  payments  actually  made  by  them  on 
account  of  the  dower  claims  of  Mrs.  Clai- 
borne and  Mrs.  Morgan, — it  is  sufficient  to 
say  that  these  credits  were  properly  allowed 
under  the  decree  above  mentioned,  which  di- 
rected the  appellants  to  be  crediteid  with  all 
incumbrances  paid  and  discharged  by  them 
on  the  interests  conveyed  by  Preston,  and  the 
decree  in  this  particular,  also,  having  been 
affirmed,  the  answer  of  rea  Judicata  applies 
as  well  to  the  objections  of  the  appellees  as 
to  the  first  assignment  of  error  by  the  appel- 
lants.   The  decree  must  therefore  be  affirmed. 
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Vmsxtom  AKD  VimKa— Saui  or  Oioaa. 
A  vendor  gave  a  bond  for  title,  which  ledtad 
"the  land  hereby  sold  la  all  the  lands  owned  by 
•aid  [vendor]  lying  on  Peach  Bottom  creek,  In  one 
body,  and  is  supposed  to  contain  from  two  to  three 
thooaand  acres,  but  the  sale  herebv  made  is  a  sale 
in  gross,  and  the  [vendee]  pnronaaea  the  same 
without  reference  to  qnantityi  <uid  is  composed  of 
several  tracts,  but  coterminons  and  is  the  same 
lands  formerly  owned  by"  the  vendor's  father. 
The  deed  was  one  of  warranty,  and  conveyed  all 
the  lands  owned  by  the  vendor's  father  at  his 
death, "  lying  in  one  oody,  on  Peach  Bottom  creek ; " 
"the  several  tracts  of  uuid  hereinafter  described 
aggregating,  aooording  to  the  face  of  the  several 
titles  referred  to,  two  thousand  three  hundred  and 
•eventy-six  aorea,  be  the  same  more  or  less,  and 
however  much  more  or  less,  the  sale  herebv  made 
being  in  gross. "  The  several  tracts  are  then  de- 
scribed by  metes  and  bounds.  The  vendee  was 
better  acquainted  with  the  land  than  the  vendor, 
and  no  fraudulent  representations  were  shown.  On 
a  snbseqnentmeasurement  it  was  found  that  there 
was  a  deficiency  of  4S8  acres,  one  of  the  tracts  be- 
tag  included  entirely  within  the  limits  of  another. 
Beld,  that  the  sale  was  one  in  gross,  and  that  the 
vendee  was  not  entitled  to  any  abatement  in  the 
price. 

Soiert  Croekett,  for  appellant.  Fvlton  <ft 
HaakUr,  for  appellee. 

Laot,  J.  This  is  an  appeal  from  two  de- 
crees of  the  circuit  court  of  Grayson  county, 
rendered,  respectively,  on  the  13th  day  of  No- 
vember, 1888,  and  on  the  16th  day  of  April, 
1889.  The  bill  was  Qled  at  February  rules. 
1888,  by  the  appellant,  to  enforce  the  vendor's 
lien  reserved  on  the  face  of  the  deed  executed 
by  her  to  the  appellee  on  the  2d  day  of  Oc- 
tolier,  1883,  for  the  lands  therein  mentioned, 
situated  in  the  county  of  Grayson,  and  con- 
cerning which  this  controversy  has  arisen. 
On  the  13th  day  of  April.  1888,  a  decree  was 
rendered  in  the  cause,  ascertaining  that  a 
balance  of  the  purchase  money,  evidenced  by 
two  bonds,  of  $3,000  each,  with  interest,  was 
still  due,  and  which  directed  a  surveyor  to 
cut  ofT  1,500  acres,  and  directed  a  special 
commissioner  named  in  said  decree  to  make 
sale  of  this  part  of  the  tract  of  land  in  ques- 
tion to  satisfy  the  unpaid  purchase  money. 
In  making  the  survey  so  directed  it  was  dis- 
covered that  the  lands  in  dispute  did  not  con- 
tiiin  2,376,  as  mentioned  in  thedeed,  but  only 
1,936,  acres.  The  bill,  up  to  this  time,  had 
been  taken  for  confessed  as  to  the  defendant, 
who  had  not  answered;  but  the  defendant 
now  appeared,  and  filed  his  bill  in  the  cause, 
and  asked  to  have  the  decree  heretofore  en- 
tered enjoined,  and  the  deficiency  in  the 
quantity  of  the  land  saved  to  him;  which  the 
court,  in  the  progress  of  the  cause,  allowed 
to  him,  and  allowed  him  a  credit  of  $1,893.75 
upon  the  purchase-money  bonds  still  due  by 
bim.  The  plaintiff  then  filed  an  amended 
bill  in  the  cause,  seeking  to  set  up  and  have 
relief  upon  the  basis  of  tlie  original  title-bond 
executed  at  the  time  the  contract  for  a  sale 
was  entered  into.  But  this  bill  was  dismissed, 
and  the  plaintiff  appealed  to  this  court.  The 
appellant  insists  here  that  the  sale  in  this  case 


was  a  sala  in  gross,  and  not  by  the  acre,  and 
that  defendant  was  not,  therefore,  entitled  ta 
any  allowance  on  account  of  the  deficiency. 
The  appellee  insists  that  the  sale  was  for  six 
tracts  of  land,  as  set  forth  by  the  deed,  and 
that  the  deficiency  was  of  436  acres,  one  en- 
tire tract,  and  a  good  deal  more  besides,  and 
that  it  was  not  the  understanding  of  the  par- 
ties that  the  purchaser  waived  the  quantity 
and  purchased  only  in  gross,  without  regard 
to  the  number  of  acres.  The  deed  set  forth 
that,  in  consideration  of  #12,000,  to  be  paid 
as  stated  therein,  the  grantor  granted,  "with 
covenants  of  general  warranty,  unto  said 
grantee  the  several  tracts  of  land  hereinafter 
described,  aggregating,  aocording  to  the  face 
of  the  several  titles  referred  to,  2,376  acres,  be 
the  same  more  or  less,  and  however  much 
more  or  less;  the  sale  hereby  made  being  in 
gross,  and  being  all  the  lands  owned  or  pos- 
sessed by  David  Sexton  at  the  time  of  his 
death,  lying  in  one  body,  on  Feaoh  Bottom 
creek,  in  the  county  of  Grayson, "  etc.  It  then 
proceeds  to  set  forth  the  several  deeds  and 
patents,  with  general  reference  to  these  for 
metes  and  bounds  of  several  tracts.  It  turned 
out  upon  the  survey  that  one  of  these  tracts  had 
no  separate  existence,  but  was  located  within 
the  boundaries  of  one  of  the  other  tracts. 

The  question  involved  here  is  one  that  has 
often  teen  the  subject  of  Judicial  considerar 
tion  and  decision;  and  if  an  estate  be  sold  at 
so  much  per  acre,  and  there  is  a  deficiency  in 
the  number  convoyed,  the  purchaser  will  be 
entitled  to  a  compensation ;  and  the  rule  is  the 
same,  although  ttie  land  is  nettber  bought  nor 
sold  professedly  by  the  acre.  Nelson  v.  Car- 
rington.  4  Munf.  332;  Harrison  v.  Talbot.  2 
Dana,  258;  Grant  v.  Combs,  6  T.  B.  Mon.  281; 
Bierne  v.  Erskine,  5  Leigh,  59;  Hoffman  v. 
Johnson,  1  Bland,  109;  Marbury  v.  Stone- 
street,  1  Md.  147;  Tarbell  v.  Bowman,  lOS 
Ifoss.  341.  And  the  general  rule  is  that  wboi 
a  misrepresentation  is  made  as  to  the  quantity, 
though  innocently,  the  right  of  theporchaser 
is  to  have  what  the  vendor  can  give,  with  an 
abatement  for  so  much  as  the  quantity  falls 
short.  Judge  BuooKSNBBOuaH  said  in  Bus- 
sell  V.  Keeran,  8  Leigh,  14:  "There  is  no 
doubt  that  where  an  estate  is  expressly  sold 
at  a  certain  price  by  the  acre,  and  there  is  a 
deficiency  in  the  number  of  acres  conveyed, 
the  purchaser  will  be  entitled  to  a  compensa- 
tion for  that  deficiency.  •  •  *  So,  too, 
where  the  land  is  neither  Iwught  nor  sold  ex- 
pressly and  professedly  by  the  acre,  but  both 
parties,  in  fixing  the  price  for  the  land,  have 
regard  to  the  quantity  which  they  suppose 
the  estate  to  consist  of,  the  same  rule  as  to 
liability  for  deficiency  will  prevail.  In  such 
case  the  demand  of  the  vendor  and  the  offer 
of  the  purchaser  are  supposed  to  be  influenced 
in  an  equal  degree  by  the  quantity  which  both 
believe  to  be  the  subject  of  their  bargain.  A 
ratable  abatement  of  price  will  probably  leave 
both  in  nearly  the  same  relative  situ^ion  in 
which  they  would  have .  stood  if  the  true 
quantity  had  been  originally  known.  •  •  • 
Such  sale  must  be  considered  as  in  fact  and 
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according  to  the  Intention  of  the  psrtiea, 
though  not  expressly,  a  sale  by  the  acre." 
Hill  T.  Buckley,  17  Yes.  401;  Stebbins  t. 
Eddy,  4  Mason,  414;  Beynolds  v.  Vance.  4 
Bibb,  215;  Nelson  r.  Carrington.  4  Manf. 
882;  Nichols  v.  Cooper,  2  W.  Va.  347;  Wat- 
son T.  Hoy,  28  Grat.  704;  Blessing  y.  Beatty, 
1  Bob.  (Va.)  287;  Caldwell  v.  Craig,  21  Orat. 
136;  Triplett  t.  AUen.  26  Orat.  721 ;  Hoba<^ 
V.  Kilgores,  Id.  4^;  Yost  v.  Mallicote,  77  Va. 
610. 

But  when  the  lands  in  a  conveyance  are 
mentioned  to  contain  so  many  acres  by  esti- 
mation, or  the  words  "more  or  less"  are 
added,  if  there  be  a  small  portion  more  than 
the  quantity,  the  render  cannot  recover  it; 
and  if  there  be  a  small  quantity  less  the  pur- 
chaser cannot  obtain  any  compensation  in 
respect  of  the  deflciency;  and  even  a  large 
excess  or  deflciency  has  not  been  considered 
a  groand  for  relieving  a  vendor  or  purchaser. 
Stebbins  v.  Eddy,  4  Mason,  414,  opinion  of 
Mr.  Justice  Stort;  4  Kent,  Comm.  (11th 
Ed.)  467,  and  cases  cited;  Tyson  v.  Hardesty, 
29  Md.  3U5.  And,  although  the  contract 
state  the  property  to  coutain  a  given  quan- 
tity, yet  the  purchaser  must  be  content  with 
a  much  less  quantity.  If  it  be  stipulated  that 
the  quantities  shall  be  taken  as  stated, 
whether  more  or  less,  without  any  compen- 
sation, and  that  the  statements  in  the  docu- 
ments of  title  shall  be  deemed  conolnsive  evi- 
dence of  the  properties. 

In  the  case  of  Jollife  t.  Hite,  1  Call,  284, 
decided  in  this  court  in  1798,  and  in  which 
all  the  judges  delivered  opinions.  It  was  held 
"that,  in  all  cases  of  contracts  for  the  sale  of 
lands  by  a  specific  number  of  acres,  the  par- 
ties are  entitled  to  compensation  for  a  defl- 
ciency or  excess  in  that  quantity  beyond 
what  may  reasonably  be  imputed  to  small 
errors  from  variations  of  instruments  or  oth- 
erwise,— the  estimate  being  supposed  to  be 
made  from  mistake  in  the  parties;  and  are 
not  precluded  in  equity  from  inquiry  into 
what  was  the  real  contract,  by  the  words 
'  more  or  lees '  Inserted  in  the  deed  of  con- 
veyance. But  where  the  real  contract  is  to 
sell  a  tract  of  land,  as  it  may  contain  more  or 
less,  fully  understood  to  be  so,  the  purchaser 
takes  the  tract  at  the  risk  of  gain  or  loss  by 
deflciency  or  excess  in  the  number  of  acres 
contemplated,  and  neither  can  resort  to  the 
other  for  compensation  on  the  ground  of 
either  event."  In  the  case  of  Hull  v.  Cun- 
ningham, Judge  Tucker  (St.  George)  said, 
spet^ing  of  this  subject,  (1  Munf.  385:) 
"Here  the  words  of  the  bond  do  not  amount 
to  a  warranty  of  the  quantity,  inasmuch  as, 
in  speaking  thereof,  there  is  this  caution 
ased:  •  Said  to  contain  370  acres,  be  it  more 
or  less,  to-wit,  all  that  tract  left  him  by  his 
father,  John  Cunningham,  dect-aiaed.'  These 
circumstances  indicate  a  contract  in  gross, 
and  not  by  a  specific  number  of  acres."  And 
Judge  BOANE,  in  the  same  case,  in  which  the 
court  was  unanimous,  said,  speaking  of  this 
contract:  "These  principles  are  decisive  of 
the  present  ease,  unless  we  say  that  a  party 


Is  not  as  competent  to  take  upon  hlniBelf  m 
risk,  with  respect  to  the  manner  In  which 
the  lines  of  a  tract  of  land  may  run,  as  with 
respect  to  the  actual  number  of  acres  con- 
tained in  the  tract."  Judge  Titokeb,  (Hen* 
ry  St.  George,)  speaking  of  a  controversy  of 
tUs  character  in  the  case  of  Keytons  v. 
Brawfords,  5  Leigh,  47.  in  wUch  there  was 
an  alleged  deflciency  in  the  quantity  of  land 
sold,  as  to  whether  there  could  be  any  relief, 
said:  "This  depends  upon  the  question 
whether  the  sale  was  in  gross  or  by  the  acre; 
for  if  it  was  a  contract  of  hazard,  in  wbi<di 
each  party  took  upon  himself  the  risk  of  ex- 
cess or  deflciency,  there  can  be  no  relief  af- 
forded to  either,  whatever  may  be  the  actual 
quantity  in  the  tract  sold." 

Questions  of  this  character  have  frequent- 
ly been  before  this  oourt,  and  nothing  is  bet- 
ter established  than  the  law  of  the  subject, 
when  the  real  intention  of  the  parties  in  th« 
contract  is  once  ascertained.  But  this  in« 
tention  it  is  sometimes  difficult  to  discover, 
from  the  carelessness  of  the  parties,  from  the 
use  of  equivocal  expressions,  and  from  the 
glasses  Which  are  given  to  the  transaction  by 
the  testimony  of  witnesses.  Contracts  of 
hazard,  such  as  those  we  are  now  consider* 
ing,  never  have  been  discountenanced  by  our 
law.  Where  they  are  already  established 
they  are  valid.  It  is  not  readily  to  be  pre- 
sumed that  the  parties  designed  to  enter  into 
such  a  contract,  unless  it  is  clearly  sustained 
by  the  fkcta. 

In  the  case  of  Bussell  v.  Keeran,  8  Leigh, 
18,  CABEI.T.,  J.,  used  the  following  emphatia 
language:  "I  am  of  opinion  that  the  decree 
of  the  chancellor  of  the  18th  of  December, 
1828,  is  wholly  erroneous.  It  declares  that, 
although  the  sale  of  the  land  was  a  sale  in 
gross,  yet  it  was  not  a  sale  of  hazard  as  to 
quantity.  This  is  contrary  to  flrst  principles, 
for  every  sale  of  land  in  gross  or  by  the  tract 
is,  ex  vi  termini,  a  sale  of  hazard  as  to  quan- 
tity; the  vendor  being  debarred  from  claim- 
ing any  addition  to  the  purchase  money,  in 
case  the  real  quantity  *  *  *  shall  fall 
short  of  the  estimated  quantity.  I  am  also 
dearly  of  opinion  that  the  sale  In  this  case 
was  a  sale  in  gross,  and  consequently  that, 
although  the  land  has  turned  out,  on  actual 
survey,  to  be  about  one  hundred  acres  short 
of  the  estimated  quantity,  yet  the  vendee  is 
entitled  to  no  abatement  of  the  purchase 
money,  but  is  bound  to  pay  the  whole  there- 
of, with  interest."  In  that  case  the  sale  was 
of  405^  acres,  be  the  same  more  or  less.  This 
deflciency  was  more  than  one-fourth  of  the  en- 
tire tract,  the  sale  being  as  stated,  and  the  act- 
ual  quantity  established  by  the  survey  only 
289^  acres.  The  case  was  considered  upon  the 
terms  of  the  title-bond,  the  bill  and  answer, 
and  the  evidence  of  witnesses,  as  to  the  true 
intention  of  the  parties;  the  latter  being  held 
admissible  because  of  the  ambiguity  in  the 
terms  of  the  title-bond,  the  words  "more  or 
less"  being  so  held.  In  that  case  there  was 
no  deed. 

There  la  no  necessity  for  further  citation 
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<»  this  snbjeot.  The  law  ia  well  settled  and 
generally  well  onderstood  by  the  profession. 
I  am  aware  of  no  conflict  in  the  decisions 
from  the  earliest  case  in  this  court  down  to 
the  latest  decision  here,  (Cunningham  v. 
Millner,  82  ya.  530,)  where  it  is  said  in  the 
opinion  of  Lbmob,  F.:  "Here  the  contract 
was  one  of  hazard,  in  which  each  party  took 
upon  himself  the  rlstc  of  excess  or  deficiency, 
— a  contract  which,  while  not  favored,  yet  is 
not  discountenanced,  by  the  law,  and  will  be 
enforced  when  reasonable  and  clearly  estab- 
lished. And  in  such  cases  it  is  well  settled 
by  the  repeated  decisions  of  this  court  that 
no  relief  can  be  afforded  to  either  party." 
Citing  Benson  v.  Humphreys,  75  Va.  196; 
Trust  Co.  V.  Foster,  78  Va.  418;  and  other 
cases  already  referred  to. 

The  decision  of  the  circuit  court  of  Gray- 
son county  in  this  case  is  distinctly  contrary 
to  these  well-settled  principles.  The  learned 
judge  in  this  case  considered  "that  the  con- 
tract as  to  the  quantity  of  the  land  named  in 
the  several  title  papers  by  which  it  was  sold 
was  one  of  hazanl,  is  not  and  cannot  be  con- 
troverted. That  such  a  contract,  -  clearly 
proven,  is  valid,  and  will  be  upheld  in  equi- 
ty, is  well  established  by  a  long  line  of  Vir- 
ginia decisions."  "But,"  he  says,  "the  haz- 
ard taken  in  this  case  cannot  be  extended  be- 
yond the  evident  intention  of  the  parties; 
that  is,  to  the  number  of  acres  found  in  the 
aggregated  parcels.  It  cannot  possibly  be 
extended  to  the  number  of  tracts  sold,  sever- 
ally described  and  severally  conveyed  by  deed 
with  warranty."  The  deed,  as  we  have  al- 
ready seen,  is  for  the  conveyance  of  "all  the 
lands  owned  or  possessed  by  David  Sexton  at 
the  time  of  his  death,  lying  in  one  body  on 
Peach  Bottom  creels,  in  the  county  of  Gray- 
son, Ya.,"  although  it  sets  out  tiie  several 
tracts  of  land  of  which  it  was  composed. 
They  are  set  forth  as  all  lying  in  one  body. 
If  there  is  any  ambiguity  in  this,  we  must 
look  to  the  original  title-bond,  and  the  testi- 
mony of  witnesses,  in  order  to  ascertain  the 
intention  of  the  parties  at  the  time  of  the 
sale.  The  title-bond  says:  "The  land  hereby 
sold  is  all  the  land  owned  by  said  Lettie 
M.  Trinkle,  lying  on  Peach  Bottom  creek,  in 
one  body,  and  is  supposed  to  contain  from 
two  to  three  thousand  acres;  but  tlie  sale 
hereby  made  is  a  sale  in  gross,  and  the  said 
J.  Calhoun  Jackson  purchases  the  same 
without  reference  to  quantity,  and  is  com- 
posed of  several  tracts,  but  coterminous,  and 
is  the  same  lands  formerly  owned  by  David 
Sexton,  the  father  of  said  Lettie  M.  Triukle. " 
The  evidence  shows  that  there  was  no  fraud 
or  concealment  by  the  vendor;  that  she  was 
a  lady  residing  in  the  town  of  Wytheville,  30 
miles  distant  from  the  tract  of  land,  and  had 
never  been  on  it  but  once  in  her  life,  while 
the  vendee  was  a  resident  in  that  section, 
fiving  a  few  miles  from  the  land  in  question, 
and  had  visited  and  inspected  it  before  buy- 
ing, and  who  rested  for  years  in  quiet  posses- 
sion of  the  land  without  taking  any  concern 
about  the  number  of  acres,  until  it  became 


necessary  to  sell  a  part  of  the  land  to  pay  a 
part  at  tiie  purchase  money  due  and  unpaid 
by  him.  A  survey  being  made  to  cut  off 
1,500  acres  for  that  purpose,  the  large  defi- 
ciency was  discovered;  and  he  then  brought 
his  suit,  with  the  result  stated. 

There  can  be  no  question  that  the  vendee 
in  this  case  knew  more  alwut  the  land  than 
the  vendor,  as  to  the  quantity  it  contained, 
and  it  is  clear  that  he  was  not  misled  by  any 
false  or  fraudulent  misrepresentations  on  her 
part.  The  agreement  between  them  was  for 
a  tract  of  land  in  gross,  and  the  numlxr  oC 
acres  was  in  nowise  a  basis  of  the  purchase 
price.  The  falling  short  or  the  running  over 
the  estimated  quantity  of  land  could  form  no 
basis  for  the  relief  of  either  party.  If  the 
increase  in  the  number  of  acres  upon  a  sur- 
vey  had  been  great,  the  vendor  could  have 
had  no  valid  claim  for  compensation  tor 
them  against  the  vendee;  and,  on  tlie  other 
hand,  when  the  quantity  falls  short  of  theee- 
timated  quantity,  the  vendee  has  no  valid 
claim  for  any  deduction  on  that  account  in 
the  purchase  price,  because  each  distinctly 
took  upon  himself  the  risk  of  this.  The 
one  sold  and  the  other  purchased  a  tract  of 
land  in  gross,  without  reference  to  quantity, 
and  composed  of  several  tracts,  but  cotei^ 
minous. 

In  what  respect  is  the  subject  varied  by  a 
purchase  of  several  tracts  in  one  body,  or  sev- 
eral  acres  in  one  body?  It  is  at  least  a  pur- 
chase of  one  body,  in  either  event,  in  gross; 
and  in  either  event,  without  reference  to 
quantity;  and  in  either  event  it  is  a  contract 
of  hazard,  and  there  can  be  no  relief.  The 
contract  is  not  breached  by  an  excess  nor  by 
a  deficiency.  However  this  results,  the  thing 
purchased — ^the  tract  of  land — remains  the 
same,  and  both  parties  have  their  agreement 
maintained  as  they  made  it,  and  there  is  no 
basis  upon  which  either  can,  in  either  event, 
complain  of  an  injury  nor  ask  for  relief. 
The  decision  and  decree  of  the  circuit  court 
of  Grayson  county  cannot  be  maintiiined  ei- 
ther upon  reason  or  upon  authorit}-,  is  clearly 
erroneous,  and  must  be  reversed  and  annulled, 
and  the  cause  remanded,  with  instructions  to 
proceed  to  subject  the  lands  in  the  bill  men- 
tioned to  the  payment  of  the  unpaid  purchase 
money  due  thereon,  under  the  decree  of  April 
13,  1888. 


(86  Va.  201) 

Lanoasteb's  Adu'r  «t  al.  «.  Lancasteb'b 
Abm'r  et  ai. 

(Supreme  Court  of  Apveala  of  Virginia.   June 

18, 1889*/ 

Appbalabub  Obdbbs. 
A  bill  was  filed  by  the  personal  representatives 
and  heirs  of  T.  awiinst  the  personu  representa- 
tives and  heirs  of  J.,  to  compel  the  conveyance  to 
complainant  heirs  of  certain  real  estate  in  which 
they  (dalmed  a  trust  resulting  from  conveyances 
made  by  T.  to  J.,  and  to  set  aside  a  conveyaooe 
fraudulently  procured  by  J.  to  be  made  to  himself 
by  T.'s  wife  under  a  power  of  appointment  in  a 
deed  by  T.  to  her ;  also  to  obtain  a  decree  for  the 
interest  or  amount  due  from  J.'s  estate  to  T.'s  es- 
tate on  acoount  of  T.'s  share  in  the  profits  of  a 
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banking  Imrineas  osrried  on  1>y  J^  and  for  an  ae- 
oountol  the  proflts  made  by  J.  on  ttaa  lale  of  cer- 
tain personalty,  and  of  the  rents  and  piofita  of  cer- 
tain of  the  real  estate  mentioned.  Jueld.  that  an 
order  ovemiling  a  demurrer  to  the  bill  was  not  an 
order  ad)ndioaung  the  principles  of  the  cause, 
within  toe  meaning  of  Code  Va.  1878,  c.  178,  S  2, 
aathorizinK  any  party  to  anv  case  in  ohanoeiy, 
wherein  there  is  an  order  adjudicating  the  prin- 
dples  of  the  cause,  to  present  a  petition  for  an 
appeal  from  such  order.  The  eSeot  of  the  order  is 
not  to  declare  that  the  case  depends  upon  an  ao- 
oonnt  of  the  alleged  partnership,  and  to  compel  the 
account,  but  it  merely  declares  that  if  the  plain- 
tlils  eatablisb  the  case  made  in  the  bill  they  may 
be  entitled  to  the  relief  sought. 

Appeal  from  drcalt  court,  Washington 
county. 

2>.  Trigg,  for  appellants.  Fvikerson  & 
Page,  for  appellees. 

HiNTON,  J.  The  only  facta  necessary  to 
be  stated,  in  the  aspect  in  which  this  case  Is 
now  presented,  are  these:  At  November 
rules,  1887,  of  the  circuit  court  of  Washing- 
ton county,  a  bill  was  filed  by  the  personal 
representatives  and  heirs  at  law  of  Thomas 
C.  Lancaster,  deceased,  against  Robert  L. 
Harrison  and  Samuel  Anna  Lancaster,  who 
were  the  foreign  administrator  and  adminis- 
triz  of  John  J.  Lancaster,  deceased,  and  the 
said  Samuel  Anna  Lancaster,  in  her  own 
right,  and  Agnes  Lancaster,  Julia  Duncan 
Lancaster,  and  Howel  Moody  Lancaster,  in- 
fant children  of  the  said  John  J.  Lancaster, 
deceased,  and  Julia  A.  L-incaster,  widow  of 
Thomas  C.  Lancaster,  deceased,  Lewis  Wood- 
viUe  Lancaster,  and  George  W.  Lancaster, 
minor  children  of  R.  T.  Lancaster,  deceased, 
the  purpose  and  object  of  which  was  to  com- 
pel the  infant  children  of  John  J.  Lancaster 
to  convey  to  the  heirs  at  law  of  Thomas  C. 
Lancaster,  deceased,  certain  real  estate  in 
Goodson,  Ya.,  and  in  Jackson,  Tenn.,  to 
which  the  said  heirs  of  T.  C.  Lancaster  al- 
leged they  were  entitled  by  resulting  trust 
from  conveyances  thereof  alleged  to  have 
been  made  by  the  said  T.  C.  Lancaster,  in 
his  life-time,  to  their  father,  the  said  John 
J.  Lancaster.  Another  object  of  the  bill  was 
to  annul  and  set  aside  a  deed  from  Mrs.  Julia 
A.  Lancaster  to  John  J.  Lancaster,  dated 
November  18, 1882,  under  a  power  of  appoint- 
ment in  a  deed  executed  to  her  by  her  hus- 
band, the  said  T.  C.  Lancaster,  on  account  of 
the  alleged  fraudulent  and  improper  conduct 
of  the  said  John  J.  Lancaster  in  procuring 
himself  to  be  designated  as  the  recipient  and 
appointee  of  the  said  property.  The  other 
objects  of  the  bill  were  to  obtain  a  decree  for 
the  interest  or  amount  tl)at  might  be  found 
due  from  the  estate  of  John  J.  Lancaster  to 
the  estate  of  T.  C.  Lancaster  on  account  of 
the  shares  of  the  said  T.  C.  Lancaster  in  the 
profits  of  a  certain  banlsing  business  caiTied 
on  by  the  said  John  J.  Lancaster  in  the  state 
of  New  Yoric,  and  to  have  the  following 
amounts,  namely,  an  account  of  the  proceeds 
of  certain  sales  of  property  so  conveyed,  al- 
leged to  have  been  made  by  John  J.  Lancas- 
.  ter;  an  account  of  the  rents  and  profits  of 
certain  of  the  real  estate  mentioned  in  the 


bill  aa  having  been  conveyed  by  the  said  T. 
C.  Lancaster  to  the  said  John  J.  Lancaster; 
and  an  account  of  the  proceeds  of  an  insur- 
ance policy  taken  upon  the  life  of  Thomas  C 
Lancaster  for  the  benefit  of  his  wife,  the  said 
Julia  A.  Lancaster.  To  this  bill  the  foreign 
representatives  of  John  J.  Lancaster  filed  a 
plea  in  abatement,  which  was  sustained  by 
the  court  upon  the  ground  that  the  plaintiffs 
had  failed  to  make  out  a  case  entitling  them 
to  sue  a  foreign  administrator  in  the  said  cir- 
cuit court,  and  thereupon  the  bill  was  dis- 
missed as  to  such  representatives.  The  cause 
having  been  remanded  to  rules,  with  leave  to 
amend  the  bill,  subsequently,  to-wit,  at 
March  rules,  1888,  the  plaintiffs,  the  personal 
representatives  of  T.  C.  Lancaster,  deceased, 
certain  of  the  heirs  of  the  said  T.  C.  Lancas- 
ter, and  the  administrator  of  one  of  the  said 
heirs  who  had  died,  filed  their  amended  bill 
against  the  personal  representative  of  John 
J.  Lancaster  in  Virginia,  whom  they  had, 
pending  this  litigation,  caused  to  be  appointed, 
and  against  the  widow  of  T.  C.  Lancaster, 
and  the  other  heirs  of  T.  C.  Lancaster,  who 
had  not  been  named  as  plaintiffs,  and  the  in- 
fant heirs  of  John  J.  Lancaster,  who  are  the 
appellants  here.  In  this  amended  bill  the  al- 
legations and  prayers  of  the  original  bill  are 
reiterated,  the  only  new  allegation  being  that 
since  the  filing  of  the  said  original  bill  the 
will  of  John  J.  Lancaster,  made  in  New 
York,  the  place  of  his  residence  at  the  time 
of  his  death,  had  been  admitted  to  probate  in 
the  state  of  Virginia,  and  that  letters  of  ad- 
ministration had  been  granted  thereon.  To 
the  amended  bill,  infant  children  of  John  J. 
Lancaster,  by  their  guardian  ad  litem,  filed 
their  demurrer,  which  lieing  overruled,  they 
took  this  appeal. 

It  thus  plainly  appears  that  the  first,  and 
perhaps  the  only,  question  we  have  to  de- 
cide is  whether  an  appeal  lies  from  such  a  de- 
cree; for,  unless  this  inquiry  can  be  deter- 
mined alfirmatively,  the  court  has  no  elec- 
tion, although,  if  it  were  permitted  to  ex- 
amine the  bill,  it  ihight  be  of  opinion  the 
bill  was  multifarious,  or  demurrable  for  mis- 
joinder of  parties,  or  that  it  should  have  been 
dismissed  for  want  of  jurisdiction,  but  must 
dismiss  the  appeal.  Now,  that  the  jurisdic- 
tion of  this  court  in  relation  to  such  appeals 
is  purely  statutory,  there  can  be  no  doubt. 
Elder's  Ex'rs  v.  Harris,  75  Va,  68.  Does, 
then,  the  present  case  come  within  the  words 
or  purview  of  the  statute?  This  is  the  in- 
quiry. Tlie  statute  (section  2.  c.  178,  Code 
1873,  the  language  of  which  is  identical  with 
section  3454  of  the  Code  of  1887)  provides 
that  any  person  who  is  a  party  to  any  case  in 
chancery  wherein  there  is  a  decree  or  order 
dissolving  an  injunction,  or  requiring  money 
to  be  paid,  or  tliu  possession  or  title  of  prop- 
erty to  be  changed,  or  adjudicating  the  prin- 
ciples of  the  cause,  or  to  any  civil  case  where- 
in there  is  a  final  judgment,  decree,  or  order, 
may  present  a  petition,  if  the  case  be  in  chan- 
cery, for  an  appeal  from  the  decree  or  order. 
It  is  not  pretended  that  this  is  a  final  decree, 
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or  that  It  belongs  to  either  of  the  classes  first 
ennmersted  In  the  statute.  Bat  It  la  insisted 
with  much  earnestness  and  plansibillty  that 
the  decree  in  the  present  case  is  a  decree  ad- 
judicating ttie  principles  of  the  cause.  Tlie 
theory  of  the  appellants  is  that  the  effect  of 
the  action  of  the  court  is  to  declare  that  the 
correct  decision  of  the  case  is  dependent  up- 
on an  account  of  the  alleged  partnership,  and 
to  compel  such  an  account.  But  in  this  we 
think  the  appellants  are  mistaken.  The  ef- 
fect, at  most,  of  the  overruling  of  the  demui^ 
rer  is  to  say  that,  in  the  opinion  of  the  court, 
if  the  plaintifFs  establish  the  case  made  in 
their  bill,  they  may  be  entitled  to  the  relief 
sought  therein. 

It  is  diflficalt,  if  not  impossible,  to  define 
exactly  what  is  meant  by  adjudicating  the 
principles  of  the  cause  in  such  a  way  as  to 
fit  every  case;  but  it  must  mean  that  the 
rules  or  methods  by  which  the  rights  of  the 
parties  are  to  be  finally  worked  ouc  have  been 
so  far  determined  that  it  is  only  necessary  to 
apply  these  rules  or  methods  to  the  facts  of 
the  case  in  order  to  ascertain  the  relative 
rights  of  the  parties  with  regard  to  the  sub- 
ject-matter of  the  suit.  If  this  be  so,  why 
then  manifestly  the  action  of  the  coort  does 
not  adjudicate  the  principles  of  the  cause,  but 
only  indicates  an  opinion  that  the  rendering 
of  the  account  Is  necessary  to  a  correct  de- 
termination of  the  question  whether  there 
shall  be  a  reconveyance  of  the  property  or  not. 
But,  apart  from  the  special  circumstances  of 
this  case,  the  court  is  of  opinion  that  a  de- 
cree of  this  kind  does  not  fall  within  the  pur- 
view of  the  statute.  While  I  can  find  no  case 
in  which  the  question  has  been  adjudged  or 
even  raised  i  n  this  state,  that  is  a  circumstance 
in  itself  from  which,  considering  the  multi- 
tude of  instances  which  have  occurred  in 
which  it  must  have  been  to  the  i  nterest  of  both 
parties  to  have  had  an  appeal  from  just  such 
decrees,  it  appears  that  the  opinion  of  the  bar 
is  and  has  been  adverse  to  the  pretension.  I 
find,  however,  that  in  West  Virginia,  where 
the  statute  is  doubtless  similar  to  our  own, 
that  the' question  has  been  directly  adjudged, 
and  in  accordance  with  this  view.  Buehler 
V.  Cheuvront,  15  W.  Va.  480.  It  follows  as 
the  result  of  these  views  that  the  appeal  must 
be  dismissed  as  having  been  im providently 
awarded. 


(gs  Va.  len 

Richmond  &  D^Bh  Co.  o.  Whxiams. 

{Supreme  Court  of  Appeal*  of  Virginia.    June 
IS,  1889.) 

Ihjubt  io  Railboad  BmplotA. 

Plaintlfr,  a  brakeman,  was  ordered  by  the  con- 
ductor of  a  freight  train  to  go  up  on  a  freight-car, 
while  the  train  was  standing,  to  let  off  a  brake. 
The  upper  round  of  the  ladder  was  broken,  which 
was  uiumown  to  plaintiff,  and  while  he  was  lean- 
ing out,  attempting  to  get  on  the  roof,  the  oondnotor 
signaUkd  tb«  engineer  to  back  up,  and,  the  dead- 
blook  being  broken,  the  oars  came  together,  and 
^aintiff  was  caught  between  them  and  crushed. 
Beld,  that  the  conduotor  was  negligent  in  starting 
the  engine,  knowing  the  position  of  plaintiff,  and 
defendant  was  liable  tor  his  neglect. 


W.  S.  Staples  and  L.  C.  BwkAey,  for 

plaintiff  in  error. 

Laot,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  corporation  court  of  Dan- 
ville City,  rendered  on  the  12th  day  of  July, 
1888.  The  action  was  by  the  defendant  in 
error  for  damages  for  personal  injuries  sus- 
tained while  in  the  employment  of  the  plain- 
tiff in  error  as  a  brakeman.  The  case  is  as 
follows:  On  the  16th  day  ot  February,  1888, 
at  2: 45  A.  M.,  the  defendant  in  error  was  en- 
gaged on  the  crew  of  the  yard-engine,  shift- 
ing cars  in  the  said  city  on  the  side  tracks 
of  the  said  plaintiff  in  error.  It  was  the 
duty  of  the  said  defendant  in  error  to  oou^e 
and  to  uncouple  cars.  Having  made  a  re- 
quired coupling,  he  was  directed  by  the  con- 
ductor, who  was  his  superior,  and  not  his 
fellow-servant,  to  get  upon  the  top  of  the 
cars,  and  turn  off  the  brakes,  he  saying: 
"  Hop  up,  and  let  her  go."  He  climbed  npon 
the  nearest  ladder,  and,  when  he  reached  the 
top  of  the  car,  he  reached  for  the  hand-hold 
to  the  ladder,  and  it  was  gone,  had  been 
broken  off,  and  he  twisted  his  body  to  one 
side  to  reach  the  foot-board  over  the  center 
of  the  top  of  the  oar,  to  pull  up.  At  this  in- 
stant, the  defendant  in  error  carrying  a  lan- 
tern on  his  arm,  the  conductor  slgiuled  the 
engineer  to  come  back,  and  by  reason  of  his 
body  t)eing  sideways,  and  the  combing  or 
roof  of  the  cars  coming  very  close  together, 
and  one  dead-block  being  broken  off,  tlie 
body  of  the  defendant  in  error  was  cauj^t 
and  mashed,  injuring  him  seriously.  There 
was  a  demurrer  to  the  evidence  by  the  plain- 
tiff in  error,  and  a  verdict  by  the  jury,  sub- 
ject to  the  Judgment  of  the  court  npon  the 
demurrer,  for  $2,000,  and  judgment  was  rai> 
dered  for  the  plaintiff  by  the  court;  where- 
upon, the  case  was  brought  here  by  writ  of 
error. 

The  case  will  be  beard  and  oonaidered  here 
upon  principles  well  understood  when  the 
case  comes  up  upon  a  demurrer  to  the  evi- 
dence. See  Railroad  Co.  t.  Moore's  Adm'r, 
78  Va.  93;  Ware  v.  Stephenson,  10  Leigh. 
165;  Trout  v.  Railroad  Co.,  23  Qrat  619 ;  Grew 
T.  Judith,  5  Rand.  (Ya.)  1;  Hansbroagh's 
Ex'rs  V.  Thorn,  3  Leigh,  147;  Stephens  v. 
White,  2  Wash.  (Ya.)  203,  210;  Steam-Ship 
Co.  T.  Nottinghams,  17  Orat.  115. 

The  testimony  of  the  plaintiff  below,  taken 
as  true  here,  is  that  the  broken  hand-bold 
was  unknown  to  the  plaintiff,  the  defective 
car  having  come  in  that  night;  that  the  con- 
ductor knew  that  these  cars  came  so  close  to- 
gether as  to  make  It  dangerous  to  go  between 
them  when  in  motion,  and  that  he  had  so  in- 
structed the  defendant  in  error;  that  the  said 
conductor  directed  him  to  ascend  them  while 
standing;  that  before  he  got  upon  them,  as 
he  was  in  the  act  of  ascending,  and  in  a  po- 
sition which  the  conductor  conid  see.  or 
ought  to  have  seen,  as  he  carried  a  lantern, 
the  conductor  caused  them  to  come  back,  and 
take  up  the  slack,  and  so  injure  him.  This 
negligence  of  the  conductor  is  the  negligenes 
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«f  the  oompany.  And  while  it  is  true  that 
the  injury  woald,  neyertbeless.  not  hAve  hap- 
pened but  for  the  defective  ladder,  tliis  de- 
iective  ladder  was  also  the  negligence  of  the 
oompany.  It  is  true  that  when  a  servant  en- 
ters upon  an  employment  he  accepts  the  serv- 
ice subject  to  the  risks  incident  to  it.  Claris 
T.  BaUroad  Co.,  78  Ya.  709;  Darracott  t. 
Bailroad  Co.,  88  Ya.  288,  2  S.  £.  Bep.  511; 
Bailroad  Co.  ▼.  Moore's  Adm'r,  supra.  It  is, 
however,  the  duty  of  the  company  to  exer- 
cise all  reasonable  care  to  provide  and  main- 
tain safe,  sound,  and  suitable  machinery, 
roadway,  structures,  and  instrumentalities; 
and  it  must  not  expose  its  employ^  to  risiis 
beyond  those  which  are  incident  to  the  em- 
ployment, and  were  in  contemplation  at  the 
time  of  the  contract  of  service,  and  the  em- 
ploy4  has  a  right  to  presume  these  duties 
have  been  performed.  Here  was  a  broken 
ladder.  See  Bailroad  Co.  v.  Moore's  Adm'r, 
supra.  Here  was  a  raUroad  train  set  in  mo- 
tion by  the  conductor,  under  such  circum- 
stances as  to  imperil  the  life  of  an  employ^, 
and  to  injure  his  person.  See  Ayers  v.  Bail- 
road Co.,  5  S.  £.  Rep.  582;  Bailroad  Co.  v. 
Boss,  112  U.  S.  377,  6  Sup.  a.  Rep.  184; 
Elailroad  Co.  v.  Cottrell,  83  Ya.  519,  3  S.  £. 
Bep.  123.  The  dangerous  character  of  these 
cars  was  known  to  the  conductor.  The  po- 
sition of  the  brakeman,  the  defendant  in  er- 
ror, was  known  to  the  said  conductor.  If  he 
bad  waited  until  his  order  bad  been  obeyed, 
and  the  brakeman  was  upon  the  car  before 
be  drove  them  together,  the  injury  would 
not  have  happened,  and  the  delay  in  getting  up 
was  caused  by  the  broken  ladder,  which  was 
the  negligence  of  the  company.  As  the  in- 
jury was  caused  solely  by  the  negligent  con- 
duct of  the  company's  agent,  the  case  was 
clearly  w(th  the  plaintiff  on  the  demurrer  to 
the  evidence,  for  the  company  is  clearly 
bound  by  the  acts  of  the  conductor  in  this 
case,  who  could  not  be  held  the  fellow-ser- 
vant of  the  defendant  in  error,  (Railroad  Co. 
v.  Ross,  supra;)  and,  the  coiporatlon  court 
of  Danville  City  having  rightly  so  decided, 
the  judgment  of  that  court  must  be  aflSrmed. 


(8S  Va.  206) 

Ebakb  v. 


Alezahdeb  et  at. 


(Supreme  Court  of  AppedU  of  FinHnia.    Jnne 
18, 1889.) 

Oambliks  Comtraotb. 
A  Jndgment  Was  obtained  against  a  surety  on 
notes  glTon  as  margins  on  grain  and  pork  options. 
The  surety  borrowed  money  from  K.  to  pay  the 
judgment,  securing  K.  by  a  deed  of  trust  on  land. 
K.  had  no  connection  with  the  option  transaction, 
nor  was  it  shown  that  he  had  any  knowledge  of  it. 
Held,  on  a  creditors'  bill  to  audit  the  liens  on  the 
lands  of  the  surety,  that  the  trust-deed  to  K.  was 
not  void  as  against  the  other  creditors,  as  being 
based  on  a  gambling  consideration. 

0.  D.  Gray  and  /.  F.  Bixey,  for  appellant. 
Q.  A.  Mushhaok  and  W.  L.  Jeffries,  for  ap- 
pellees. 

FAinnxBROT,  J.  This  cause  comes  here 
on  an  appeal  by  J.  H.  Krake  from  a  decree 
of  the  circuit  court  of  Culpeper  county,  ren- 


dered on  tbe  4tb  day  of  June,  1888,  in  a  cred- 
itors' suit  in  chancery,  instituted  by  the  Miff- 
lin County  National  Bank,  complainant, 
against  J.  P.  Alexander  and  others,  defend- 
ants, for  the  purpose  of  having  audited  the 
liens  by  deeds,  judgments,  etc.,  on  the  lands 
of  the  said  J.  F.  Alexander,  and  of  subject- 
ing the  said  lands  to  sale  for  the  payment  of 
the  said  liens,  in  the  order  of  their  priorities. 
The  bill  was  filed  on  the  11th  of  June.  1887, 
and  on  the  14th  of  September,  1887,  the  court 
decreed  that  an  account  be  taken  and  re- 
ported by  a  master  commissioner  of  the  said 
land,  and  of  the  liens  thereon,  in  their  or- 
der;  which  account  was  accordingly  taken 
and  reported  March  3, 1888.  On  the  28d  of 
March,  1888,  the  cause  was  heard  on  the  papers 
formerly  read,  and  on  the  said  commission- 
er's report,  to  which  there  was  then  no  excep- 
tion; and  the  court,  without  confirming  the 
said  report,  decreed  a  sale  of  the  lands  of  the 
said  dedCendant  J.  F.  Alexander.  On  the  80th 
of  May,  1888,  the  said  lands  were  sold  for  an 
amount  not  aggregating  quite  one-half  of  the 
total  of  liens  reported,  which  sale  was  re- 
ported to  the  said  circuit  court,  and  was  con- 
firmed by  decree  at  June  term,  1888;  and  the 
commissioners  of  sale  were  directed  to  re- 
ceive the  entire  purchase  money  from  the 
purchaser,  who  was  desirous  of  paying  it  all 
then.  Among  the  liens  reported  by  the  mas- 
ter commissioner  as  forming  the  fourth  class 
were  two  bonds  or  notes  of  J.  P.  Alexander, 
aggregating  $1,900  principal,  with  interest 
at  8  per  cent,  from  16th  October,  1885,  pay- 
able to  J.  H.  Krake,  appellant  here,  amount- 
ing then  to  $2,254.67.  These  two  bonds  oi 
notes  were  secured  by  a  deed  of  trust,  dated 
16th  of  October,  1885,  duly  executed  and  ac- 
knowledged by  said  J.  F.  Alexander  and 
wife,  conveying  the  lands  of  the  said  J.  P. 
Alexander  to  Frederick  J.  Flamm,  trustee, 
in  trust  to  secure  to  J.  H.  Krake  the  pay- 
ment of  $1,900,  as  evidenced  by  a  note  fur 
$900,  due  four  months  after  date,  and  another 
note  for  $1,000,  due  eight  months  after  date, 
with  interest  at  8  per  cent.,  of  even  date  with 
the  deed  of  trust,  and  pnyable  at  the  Bank  of 
Commerce,  in  St.  Louis,  Mo.,  to  the  order  of 
J.  H.  Krake.  At  the  said  June  term.  1888, 
of  the  said  circuit  court,  G.  H.  Robinson  & 
Sons,  creditors  of  J.  F.  Alexander,  of  the 
tenth  class,  filed  an  exception  to  the  said  re- 
port of  the  master  commissioner,  as  follows: 
"Because  the  4th  lieu  reported  by  commis- 
sioner, viz.,  that  of  J.  H.  Krake,  is,  as  shown 
by  the  testimony  in  the  cause,  based  on  a 
gambling  consideration,  and  is  a  gambling 
debt,  and  void  under  the  law,  and  as  against 
the  debt  due  exceptant,  and  is  not  a  lien  upon 
the  land."  At  the  said  term,  .Iune'4,  1888, 
the  cause  was  heard  on  the  former  papers, 
the  report  of  the  sale  showing  the  collection 
of  the  entire  purchase  money  for  the  land 
sold,  and  on  the  said  exception  filed  by  G.  H. 
Bobinson  &  Sons;  and  the  court,  by  decree 
of  June  4, 1888,  sustained  the  said  exception 
of  G.  H.  Bobinson  &  Sons  to  the  debt  re- 
ported in  the  fourth  class  in  favor  of  J.  H, 
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Erake  for  $2,254.57;  and  It  also  oidend  the 
commissioner  of  sale  to  pay  certain  of  the 
liens  reported  out  of  the  purchase  mon^  in 
band.  From  this  decree,  so  far  as  it  sus- 
tains the  said  exception  of  G.  H.  Boblnson 
&  Sons  to  the  report  of  the  said  lien  in  favor 
of  said  J.  H.  Krake.  the  said  Erake  has  taken 
this  appeal. 

We  are  of  opinion  that  the  circuit  court 
erred  in  sustaining  the  said  exception.  The 
issue  is  solely  between  appellant,  Erake,  and 
the  exceptants,  for  themselves  and  the  credit- 
ors junior  to  the  fourth  class.  The  question 
before  this  court  is  whether  the  lien  reported 
in  favor  of  Erake  is  shown  by  the  testimony 
to  have  been  based  on  a  gambling  considera- 
tion, and,  as  such,  void  under  the  law;  and, 
farther,  if  such  were  the  fact,  whether  Erake 
had  notice  of  it.  The  only  testimony  or  oth- 
er evidence  in  the  cause  on  this  matter  is  the 
depositions  of  J.  P.  Alexander  and  Ard.  Al- 
exander, and  the  deed  of  trust  aforesaid, 
made  to  secure  Erake.  The  depositions  of  J. 
P.  Alexander,  defendant,  and  of  Ard.  Alex- 
ander, his  brother,  were  taken  on  l>ehalf  of 
the  creditors.  J.  P.  Alexander  testifies  "that 
a  man  named  J.  S.  Phelps  borrowed  $2,000. 
J.  P.  Alexander  and  Ard.  Alexander  were  on 
his  note,  payable  to  Imbs  &  Co.  Phelps 
failed,  and  Imbs  &  Co.  indorsed  the  note  to 
Hartman,  who  sued  and  obtained  judgment 
against  us.  My  wife  and  I  were  in  St.  Louis 
about  two  years  ago  last  fall,  and  we  gave 
notes— one  for  $900,  and  the  other  for  $1,000 
— ^in  satisfaction  of  the  judgment,  and  these 
are  the  two  notes  or  bonds  reported  by  the 
commissioner."  He  further  certifies  tiiat 
Phelps  used  the  notes  given  by  him  to  Imbs 
&  Co.,  on  which  he  (J.  P.  Alexander)  and 
his  brotlier  were  sureties,  as  margins  on 
grain  and  pork  options;  that  Imbs  &  Co. 
were  commission  merchants;  that  the  note 
of  Phelps,  on  which  he  and  his  brother  were 
sureties,  was  Indorsed  by  Imbs  &  Co.  to 
Hartman,  who  obtained  judgment  on  it;  and 
that  to  reimburse  Imbs  &  Co.  the  said  notes 
for  $900  and  $1,000  were  given;  and  that 
Erake  had  married  a  relative  of  Imbs.  Ard. 
Alexander  testifies  to  the  same,  and  says,  al- 
so, that,,  "in  the  spring  of  1883, 1  received  a 
letter  from  J.  S.  Phelps,  Inclosing  a  note  in 
favor  of  J.  F.  Imbs  &  Co.,  for  $2,000,  pay- 
able in  ninety  days,  with  8  per  cent,  inter- 
est. Phelps  stated  in  his  letter  that  he  wished 
to  use  it  as  margins  on  pork  and  wheat  op- 
tions with  Imbs  &  Co.,  and  asked  me  to  go 
his  security,  together  with  my  brother,  J.  P. 
Alexander.  I  and  my  brother  signed  the 
note,  and  Phelps  used  It  with  Imbs  &  Co.  I 
saw  Phelps  take  it  into  the  office  of  Imbs  & 
Co.,  and  hand  Imbs  the  note,  who  told  him 
he  wanted  the  money,  and  not  tlie  note; 
whereupon  Phelps  told  him  to  Indorse  the 
note,  and  he  would  get  the  money,  which 
Imbs  did;  and  Phelps  got  the  money  from 
Hartman,  and  gave  it  to  Imbs,  which  also  I 
saw.  After  maturity  of  the  note  Hartman 
sued  Phelps,  my  brother,  and  myself,  and  ob- 
tained Judgment  against  us.     Phelps  was 


then  inaolvent,  and  Hartman  requlied  Imbi 
to  pay  the  Jadgment,  which  he  did,  and  took 
an  assignment  of  the  judgment  I  was  in 
formed  that  he  afterwards  required  J.  P.  Al. 
exander  to  pay  or  secure  the  judgment  to  tx 
paid  to  him.  Phelps  bought  20,000  bushels 
October  wheat,  and  2,000  barrels  of  pork,  I 
think  for  September,  and  the  money  obtained 
on  the  note  was  put  up  as  a  margin  for  the 
speculation."  This  is  all  the  testimony  in 
the  cause. 

There  is  nothing  in  these  depositions  to 
show  any  knowledge  by  Erake  of  the  trans- 
action of  Phelps  and  Imba  &  Co.,  or  of  Alex- 
ander's connection  with  it,  t>e  that  transac- 
tion what  it  may. 

The  record  shows  a  plain  and  oidinaiy 
business  transaction  between  J.  P.  Alexan- 
der and  Erake.  Alexander  wanted  $1,900, 
and  he  borrowed  it  from  Erake,  giving  his 
bonds  or  notes  secured  by  a  deed  of  trust. 
Erake  was  no  party  to  the  transaction  of 
1883,  and,  so  far  as  the  record  shows,  be 
knew  nothing  about  it.  He  bad  married  s 
relative  of  Imbs,  but  that  does  not  neceasarilj 
make  him  cognizant  of  the  business  transac- 
tions of  Imbs  &  Co.  He,  no  more  than  any 
other  lender  of  money,  was  not  bound  to  in- 
quire of  bis  borrower  what  be  wanted  the 
money  for,  nor  is  he  to  be  affected  by  any  use 
to  which  Alexander,  his  borrower,  chose  to 
make  of  the  money,  which  became  Alexan- 
der's property  by  the  loan. 

There  is  nothing  in  the  record  to  impeach 
the  transaction  between  Alexander  and 
Erake,  nor  to  take  it  out  of  tite  category  of 
the  like  transactions,  fair,  legitimate,  and 
usual,  had  in  the  every-day  business  of  men. 
It  would  be  hazardous  and  wrong  to  allow 
mere  conjec^ture,  or  suspicious  theories,  un- 
supported by  fact  or  evidence,  to  impair  Um 
validity  of  deeds  of  trust,  where  the  creditor 
has  lent  bis  money  on  the  faith  of  security 
such  as  that  in  this  case;  and  still  greater 
would  be  the  danger  and  injury  of  boldiog 
the  lender  creditor  responsible  for  the  use 
which  the  borrower  might  make  of  the  loan. 
Whatever  the  character  of  the  original  trans- 
action may  have  been,  Erake  was  no  party 
to  it.  His  loan  to  Alexander  was  not  ma.le 
at  the  time  and  for  use  in  the  proposed  in- 
tent or  speculation,  for  that  was  all  passed 
and  gone  by.  Alexander  was  only  a  security 
for  Phelps,  and,  if  he  could  have  resisted  the 
demand  on  him,  yet  the  law  does  not  compel 
him  to  plead  the  gambling  act,  any  more 
than  it  would  compel  him  to  plead  the  stat- 
ute of  limitations;  nor  would  it  be  more  un- 
lawful to  lend  money  to  a  man  to  be  used  in 
paying  an  old  obligation,  which  he  could  re- 
sist under  section  2836,  Code  1887,  than  it 
would  be  to  lend  him  money  to  pay  an  old 
debt  barred  by  time. 

Whether  speculations  or  transactions  in 
options  and  margins  be  unlawful  in  Virginia 
is  a  question  which  this  court  is  not  odled  on 
to  consider  In  this  case.  The  evidence  of  the 
two  Alexanders,  besides  being  loose  and 
vague,  and  much  of  it  hearsay  and  unpro- 
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doced  letters,  MUi  fiur  short  of  proving  the 
material  details  of  the  transaction,  intended 
or  actaally  made,  as  to  terms,  delivery,  time, 
etc.,  to  Justll^  this  oonrt  in  deciding  it  to  be 
In  violation  of  Uie  gambling  act,  or  of  the 
statute  of  frauds,  even  as  t)etween  the  actual 
parties  to  it.  Still  less  can  this  court  make 
proof,  so  deflclent,  the  basis  for  avoiding  the 
contract  evidenced  by  the  bonds  and  deed  of 
trust  between  Alexander  and  Krake.  The 
circuit  court  erred  in  sustaining  the  excep- 
tion of  Robinson  &  Sons  to  the  report  of  the 
master  commissioner  in  favor  of  Krake'a 
lien  in  the  fourth  class;  and  the  decree,  so 
far  as  complained  of,  must  be  reversed  and 
annulled;  and  the  cause  most  be  remanded 
to  the  circuit  court  for  a  decree  to  pay  the 
lien  of  the  appellant,  Krake,  as  reported  in 
the  fourth  class,  out  of  the  purchase  money 
for  the  land  sold  in  the  hands  of  the  court; 
and  for  costs  in  favor  of  appellant. 


(86  Va.  169)  

Page's  Adm'b  et  al.  v.  Lindsat  et  al, 

(Supreme  Court  of  AvpeaU  of  Viroinia.  June 
18, 1889.) 

I'BUSTS. 

One  F.  was  trustee  of  some  real  and  personal 

Eroper^  for  his  adolt  children.  He  rented  an 
otel,  listed  the  furniture  for  taxation  under  oath, 
and  paid  the  bulk  of  the  purchase  money  in  his  own 
name.  One  of  the  children  was  a  partner  in  the 
business  with  him.  The  real  estate  remained  un- 
sold, and  the  personal  property  was  insulBcient  to 
make  the  purchase.  Alter  the  death  of  the  trus- 
tee the  children  claimed  the  furniture  as  part  of 
the  trust-estate,  as  against  P.'s  creditors.  Held, 
that  the  evidence  was  insufBcient  to  establish  the 
trust. 

O.  Howard,  for  appellants.    /.  Lyons  and 
H.  WUltton,  for  appellees. 

Laot,  J.  This  is  an  appeal  from  a  decree 
of  the  chancery  court  of  the  city  of  Bich- 
mond.  rendered  on  the  25th  day  of  February, 
1888.  Tlie  case  is  as  follows:  A  creditors' 
bill  was  filed  in  March,  1884,  against  John 
M.  Page's  administratrix,  the  appellant. 
The  said  John  M.  Page,  then  deceased,  had 
been  the  lessee  of  the  St.  James  Hotel,  in  the 
city  of  Bichmond,  and  at  his  death  his  wife, 
the  appellant,  qualified  as  administratrix  up- 
on his  estate,  giving  a  bond  in  the  penalty  of 
$200.  The  bill  of  Lindsay  and  others,  (Lind- 
say being  the  butcher  who  supplied  the  hotel 
with  meat,  and  Charles  H.  Page,  coal  and 
wood  dealer,  who  bad  furnished  fuel  to  the 
hotel,)  in  l>ebalf  of  themselves  and  all  other 
creditors  who  should  come  into  the  suit,  set 
forth  that  they  were  creditors  in  large 
amounts;  that  John  M.  Page  had  left  87,000 
or  88,000  worth  of  furniture  and  fixtures  at 
the  hotel  belonging  to  his  estate,  which  had 
gone  into  the  hands  of  his  administratrix, 
and  which  she  was  trying  to  sell  and  dispose 
of,  although  she  had  given  only  a  8200  bond, 
the  said  administratrix  claiming  that  the 
property  was  not  the  individual  property  of 
John  M.  Page,  but  was  trust  property,  not 
liable  for  bis  debts;  that  the  said  administra- 
trix was  personally  insolvent;  that  there  was 
T.98.s.no.2l — 68 


a  lien  on  the  property  to  secure  the  rent  tothe 
lessors,  Bel vjn's  executrix  and  executor;  pray- 
ing for  an  iojnnction.  and  a  receiver  to  tak« 
charge  of  the  property,  and  sell  the  same  for 
the  payments  of  the  debts  of  John  M.  Fage^ 
deceased.  The  administratrix,  the  widow, 
and  the  children  of  the  said  John  M.  Page 
answered,  claiming  nnder  the  alleged  trust. 
Belvin's  executor  filed  a  petition  claiming  a 
rent  of  82,000,  and  sued  out  also  a  distress 
warrant  for  the  said  rent.  Other  creditors 
came  in,  and  there  was  a  consent  order,  by 
which  the  property  was  sold,  and  the  money 
placed  in  bank,  to  the  credit  of  the  cause,  the 
sales  amounting  to  over  85,000.  Some  tes- 
timony was  taken,  and  the  cause  referred  to 
a  commissioner,  who  reported  in  favor  of  tha 
trust  as  claimed  by  the  administratrix,  say- 
ing: "It  has  been  with  the  greatest  difficulty 
and  labor  that  your  commissioner  has  l>een 
able  to  get  evidence  sufficient  to  make  any 
report  in  response  to  the  inquiries  directed 
by  said  decree  of  June  30, 1885, — the  counsel 
in  the  cause,  whose  business  it  was  to  fur- 
nish the  information  necessary,  seeming  to 
have  lost  all  interest  in  the  same;"  reported 
the  debts  of  the  said  plaintiffs,  but  seemed 
to  regard  the  proof  as  to  them  as  far  from 
satisfactory.  On  the  25th  of  February  the 
court  sustained  the  exceptions  filed  by  the 
creditors  of  the  said  John  M.  Page,  the  said 
Belvin's  executor,  and  the  petitioning  cred- 
itor, the  Ottoman  Cahvey  Company,  and  de- 
creed them  their  debts  out  of  tlie  fund  in 
bank;  "and  the  court  being  of  opinion  that  it 
would  be  premature  to  pass  further  upon  the 
said  report  of  Ck>mmissloner  Steger,  and  the 
exceptions  thereto,  until  the  inquiries  to  Xte 
directed,  reserved  all  other  questions,  and  di- 
rected accounts  —First,  of  the  transactions 
of  John  M.  Page  as  trustee,  and  the  balance 
due  from  him  on  that  account;  second,  to 
make  up  a  scheme  for  the  distribution  of  the 
remainder  of  the  fund  remaining  after  the 
payment  of  the  rent,  and  the  debt  to  the  ex- 
ecutors and  creditors,  and  the  priority  of  the 
debts;  third,  an  account  of  the  trust  fund,  if 
any,  due  W.  S.  Page,  the  son  and  business 
partner  of  John  M.  Page;  fourth,  for  any 
other  accounts  appearing  necessary  or  re- 
quired." From  this  decree  the  administratrix 
and  the  children  of  John  M.  Page  appealed 
to  this  court. 

By  the  action  of  the  court  in  sustaining 
the  first  exception  of  Belvin's  executors,  the 
court  decided  that  the  conclusion  of  the  com- 
missioner, that  the  property  In  the  St.  James 
Hotel  was  purchased  by  John  M.  Page  with 
money  derived  from  the  trust  fund  men- 
tioned in  said  report,  is  not  justified  by  the 
evidence  in  the  cause.  This  involves  the 
simple  question  of  fact  whether  the  evidence 
is  clear  and  distinct  in  the  establishing  by 
proof  that  trust  funds  had  been  here  invest 
ed  by  the  trustee  in  the  purchase  of  property 
in  his  own  name.  The  commissioner,  as  we 
have  seen,  regarded  the  evidence  as  meager, 
and  the  court  considered  it  as  insufficient. 
So  far  as  the  evidence  in  the  record  goes. 
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there  ia  do  proof  ot  a  trust  fund  In  tbe  hands 
of  tbe  alleged  trustee  suflSoient  to  make  the 
purchase  which  was  made,  and  it  is  not  to 
be  doubted  that  a  large  part  of  tbe  alleged 
trust  property  was  not  aotuallj  sold,  but  re- 
moved to  the  St  James  Hotel  from  tbe  Char- 
lottesville Hotel.  While  it  is  clear  that  tbe 
lease  was  taken  by  John  M.  Page  in  bis  own 
name,  all  the  property  listed  under  oath  for 
taxation  under  his  own  name,  and  the  bulk 
of  tbe  purchase  money  actually  paid  in  bis 
own  name,  while  tbe  beneficiaries  of  the  al- 
leged trust  were  adult  persons,  one  of  them  a 
putner  and  participator  in  all  this,  there  is 
no  hint  of  any  trust  in  tbe  matter  of  this 
purchase  until  tbe  alleged  trustee  fell  behind, 
and  bad  to  borrow  money  to  meet  a  payment. 
There  was  a  trust  of  real  and  personal  prop- 
erty granted  to  this  party  by  the  will  of  her 
husband,  W.  C.  Page.  The  real  estate  has 
not  been  sold,  and  tbe  personal  property  in 
the  first  place  was  insufficient  to  make  this 
purobase,  and  in  the  second  place  does  not 
appear  to  have  been  so  indicated  by  suffi- 
cient and  adequate  proof.  The  decree  of  the 
chancery  court  not  appearing  to  be  errone- 
ous, but  plainly  right,  the  same  must  be 
■iBrmed. 


(86  Va.  173) 

Alyet  o.  Cahoom  »t  al. 

(Supreme  Court  of  Appeals  of  Vtrainia.  June 
18,1889.) 

EnOTMIST  —  JUDOMBNT  —  AMBITDIRirr  —  DnniB- 
RBB. 

1.  Under  (3ode  Vb.  1878,  o.  177,  f  8,  wbloh  pro- 
vides that  tho  jadge  In  vacation  may,  on  motion  of 
any  party,  amend  a  judgment  or  decree  in  which 
there  is  any  mistake,  miaoaloulatlon,  or  misrecital 
of  any  name,  sum,  quantity,  or  time,  when  the 
same  IB  right  in  any  part  ot  the  records  or  proceed- 
ings, according  to  tne  truth  and  justice  of  tbe 
ease,  an  amendment  of  a  judgment  In  ejectment 
for  plainUffs,  "for  their  term  yet  to  come  in  the 
lands, "  etc,  bo  as  to  conform  with  plaintifTs  claim 
sad  the  requirements  of  Code  va.  1848,  which 
adopts  the  action  of  ejectment  to  try  conflicting 
titles  to  real  property,  as  well  aa  to  ^ain  posses- 
sion of  land,  Mid  making  the  real  claimant  plain- 
tiff in  the  action,  is  not  erroneous,  for,  the  ficti- 
tious form  being  abolished,  the  possession  of  tbe 
land  is  recovered. 

2.  Where  there  is  no  demurrer  to  a  declaration, 
which  on  its  face  states  a  good  cause  of  action,  no 
errors  can  be  assigned  thereto  on  appeaL 

John  B.  Donovan,  for  plaintiff  in  error. 
MeCandlitJi,  Jotua  dt  Stuhbs,  for  defendants 
In  error. 

Lact,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  cirouit  court  of  Matthews 
county,  rendered  in  an  action  of  ejectment 
in  the  said  court.  The  case  is  as  follows: 
The  defendants  in  error  brought  their  action 
of  ejectment  In  the  said  court  for  the  recov- 
ery of  the  possession  of  tbe  land  in  contro- 
▼eray,  and,  a  jury  being  mutually  waived, 
fbe  case  was  submitted  to  the  court  on  the 
whole  question  of  law  and  fact,  and  a  judg. 
mant  rendered  for  the  plaintiffs  "for  their 
torn  yet  to  come,  in  tbe  lands,"  etc.,  and  a 
writ  granted  to  the  sheriff  to  cause  them  to 
bar*   poasesaton  of   their   term   aforesaid. 


Tbe  defendant  applied  for  and  obtained  a 
wilt  of  error  to  this  courts  because  tliere  was 
a  Judgment  for  a  term,  whereas  the  action 
was  not  to  secnra  a  term,  but  the  possession 
of  the  premises  <daimed  in  fee,  which  writ 
of  error  waa  dismissed  here  at  the  January 
term,  1888.  Subsequently  the  execution  is- 
sued upon  the  judgment  was  quashed  by  the 
dreuit  court,  and  upon  motion  tbe  judgment 
corrected  so  as  to  make  the  reooveiy,  not  for 
a  term,  but  in  accordance  with  tbe  claim  ot 
the  plaintiff;  and  thereupon  tbe  plaintiff  in 
error  again  applied  for  a  writ  of  error,  which 
was  awarded;  the  error  assigned  now  being 
that  the  cirouit  court  erred  in  amending  tlw 
judgment. 

If  the  original  judgment  be  erroneous  In 
matter  of  law,  one  writ  of  error  thereto  bem 
having  been  dismissed  and  finally  deter- 
mined, it  cannot  again  be  Inquired  into  in 
any  court.  If  dismissed  for  matter  merdy 
formal,  as  for  failure  to  print,  ttie  effect  is, 
so  far  as  any  rehearing  is  concerned,  tlw 
same  as  an  affirmance  in  this  oonrt.  Wood- 
son V.  Leyborn,  3  S.  £.  Rep.  878,  and  cases 
cited.  The  judgment  having  been  rendered 
for  the  term  yet  to  come,  according  to  the 
old  form  in  use  before  the  Bevlsiim  of  184^ 
the  old  eoeetUmeflrma  giving  a  remedy  only 
in  damages,  and  in  the  reign  of  Edward  IV. 
it  being  resolved  that  a  plidntifl  in  ejectment 
should  recover  possession  of  his  term,  and  so 
adjudged  solemnly  in  14  Hen.  YH.,  quod  r»- 
ciiparet  suum  prcaxptum, — was  a  Judgment, 
as  we  have  said,  not  warranted  by  tbe  orig- 
inal writ,  which  goes  only  to  damages  for  tbe 
trespass.  Soon  thereafter  ejectments  were 
applied  to  recovering  possession  of  land  and 
trying  titles  as  a  remedy  more  simple,  and 
less  inconvenient  and  tedious,  than  tbe  mul- 
tifarious and  complicated  proceedings  in  the 
great  variety  of  real  actions.  Then,  as  a 
term  was  to  be  recovered,  a  term  was  cre- 
ated by  the  claimant,  and  an  ejectment  ef- 
fected against  the  trespasser  in  the  name  of 
the  plaintiff's  lessor.  4  Reeve,  £ng.  Law. 
iMl,  242.  Tbe  Judge  of  the  court  below  was 
moved  to  amend  tbe  Judgment,  so  as  to  oon 
form  to  the  requirements  of  our  law  on  eject, 
ment  adopted  in  the  C3ode  of  1849,  by  which 
the  revisors  sougbt  to  adapt  the  action  of 
ejectment  to  the  trial  of  conflicting  titles  to 
real  property,  as  well  as  to  the  recovery  of 
the  possession  thereof,  and  at  tbe  same  time 
to  strip  the  remedy  of  such  fictions  as  were 
supposed  to  disflgure  it, — the  real  claimant 
being  inserted  aa  plaintiff,  and  all  the  pro- 
visions of  law  concerning  a  lessor  of  a  plain- 
tiff made  applicable  to  him,  and  no  ficti- 
tious person  allowed  to  bring  snoh  action; 
and  the  possession  is  to  be  recovered  and  de- 
livered accordingly,  the  declaration  being  re- 
quired to  describe  the  premises  with  suffi- 
cient certainty  to  this  end. 

This  motion  was  granted  under  tbe  au- 
thority of  tbe  fifth  SHction  of  chapter  177  of 
the  Code  of  1873 ;  the  mistake  as  to  tbe  quan- 
tity of  estate  recovered  having  been  made  1^ 
following  the  old  tana  for  a  Judgment  in 
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ejectment  nOerkir  to  the  adoption  of  the 
Code  of  1849,  and  set  forth  in  the  Tatma  nnd 
Practice  tt  Mr.  Ccmway  Robinson,  published 
anterior  to  the  change  in  the  law,  and  in 
other  old  Ttdnmee.  Mr.  Bouvier,  speaking 
of  this  action,  says  that  the  plaintiff  recovers 
Ills  term  and  damages,  or  damages  merely, 
when  the  term  expires  daring  suit;  saying, 
farther:  "Where  the  fictitious  form  is  abol- 
ished, however,  the  possession  of  the  land 
generally  is  recovered."  Our  statute  is  a 
rabetantial  reprint  on  this  subject  of  the  Be- 
Tised  Statutes  of  New  York,  (volume  2,  p. 
802;)  and  the  judgment  should  be  for  the 
real  plaintiff  according  to  his  right,  and  the 
writ  to  the  sheriff  should  deliver  the  prem- 
ises accoidingly.  We  think  there  wap  no 
error  in  the  said  action  of  tbe  circuit  court. 
As  to  the  errors  assigned  because  of  sup- 
posed defects  in  the  declaration,  we  are  of 
m>inion  ttiat  the  declaration  is  8u£Bcient. 
There  was  no  demurrer  In  the  court  below, 
and  the  declaration  states  a  good  cause  of 
action.  Upon  the  whole  case  we  are  of  opin- 
ion that  there  is  no  error  in  the  judgment 
complained  of  and  appealed  from  heroi  and 
we  are  of  opinion  to  affirm  the  same. 


(86  Va.  177) 

Rowe's  Adu'bs  e.  Mabohast. 

(Supreme  Court  of  Appeal*  of  Vtrginia.  June 
.  18, 1889.) 

GtIT— AOXNOWLBDOHSKT  OV  DBBT. 

1.  One  R.  took  from  pUilntiff,  his  father-in-law, 
who  was  living  with  him,  certain  bonds  which  R. 
owed  him,  plaintiff  being  aiok  at  the  time,  and  de- 
stroyed them.  On  plaintiff's  recovery  he  missed 
the  bonds,  and  R.  gave  him  a  written  acknowledg- 
ment of  their  destruotion,  and  a  statement  of  their 
amount,  and  that  they  were  unpaid.  PlaintiS 
gave  R.  a  release  of  the  interest  due  oo  the  bonds 
to  that  date.  Held,  that  there  was  no  such  pos- 
■eeslon  of  the  bonds  by  R.  as  to  constitute  a  gift, 
under  Code  Va.  1887,  f  84U,  providing  that  no  gift 
of  chattels  shall  be  valid  unless  the  chattels  come 
to  the  actual  possession  of  the  donee,  and,  if  tbe 
parties  reside  together,  possession  at  the  place  of 
residence  shall  not  be  sufficient. 

S.  After  the  destruotion  of  the  bonds,  whioh 
were  at  that  time  barred  by  the  statute  of  limita- 
tions, R.  wrote  under  a  written  statement  of  the 
date  and  amount  of  the  bonds  a  statement  that 
the  above  entries  of  the  "amounts  of  money  due 
by  me"  to  plaintiff  .were  correct,  and  that  the 
bonds  "were  never  paid  byme. "  HeiUL,  to  be  a 
sufficient  acknowledgment  of  tbe  debt  to  take  It 
from  under  the  statute,  under  Code  Va.  1878,  c. 
146,  S  10,  providing  th»t  the  promise  to  pay  the 
debt  must  be  In  writing,  and  that  an  acknowledg- 
ment in  writing  of  the  debt  from  which  a  "prom- 
ise of  payment  may  be  Implied  shall  be  deemed  to 
be  snob  promise. " 

Faontlbbot,  J.,  dissenting. 

Donovan  di  Jones,  for  appellants.    H.  B. 

Pollard,  for  appellee. 

Lact,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Oloucestor  county, 
rendered  on  the  11th  day  of  March,  1887. 
The  bill  was  filed  in  this  suit  by  the  appellee 
against  tbe  appellants  as  the  administrators 
of  Thomas  B.  Rowe,  to  collect  certain  debts 
claimed  against  tbe  said  estate  by  the  plain- 
tiff, and  to  have  a  settlement  of  tbe  estate  in 
ttieir  bands  for  the  benefit  of  tbe  plaintiff 


nnd  all  other  creditors  who  should  come  In  on 
the  usual  terms.  The  answer  denied  the  ex- 
istence of  any  debts,  admitting  that  the  debts 
claimed  once  existed,  but  otSy  as  advance 
ments,  and  alleging  that  tbey  were  barred  1^ 
the  statute  of  limitations.  The  case  appears 
to  be  as  follows:  March  ant  held  the  bonds 
of  Rowe  as  follows:  Bond  dated  April  6, 
1854,  for  the  sum  of  81,214.38;  another  bond 
of  9500,  dated  October  2,  1854;  C653.92, 
January  10, 1856:  and  81,200,  due  by  bond 
dated  September  17, 1849;-  and  81,000,  due  by 
bond  dated  24tb  of  March,  IKK),  and  payable 
on  demand ;  and  81,000,  d  ne  by  bond  dated  6th 
of  October,  1880.  Rowe  was  about  60  years 
of  age  and  the  son-in-law  of  Marchant,  who 
was  about  85  years  of  age.  Rowe  was  an  in- 
mate of  Marcliant's  family,  and  an  intimate 
friend.  Marchant  was  taken  sick,  and  his 
disease  developed  until  his  life  was  despaired 
of,  when  Rowe,  knowing  of  the  whereaboute 
of  these  bonds,  got  them  out  from  among 
Marchant's  papers,  and  destroyed  them, 
thinking  Marchant  would  certainly  die.  But 
Marchant  got  well,  and  missed  his  bonds, 
and  subsequently  Rowe  confessed  the  forego- 
ing, and  offered  to  renew  them,  and  a  dW- 
culty  grew  up  between  them  because  of  the 
destruction  of  these  bonds  by  Rowe.  Mr. 
W.  W.  Woodward,  a  lawyer  and  mutual 
friend,  settled  tbe  difficulty  as  follows :  Mar- 
chant bad  preserved  in  his  memorandum 
book  a  list  of  these  bonds  in  dispute,  thus: 
"Amount  of  bond  due  6th  of  April,  1854, 
81,214.88;  amount  of  bond  due  2d  of  Octo- 
ber, 1854,  8500.00;  amount  of  bond  due  1st 
January,  1856,  8658.92;  amount  of  bonddae 
17th  September,  1849,  81,200.00."  Under 
this  was  written  by  Rowe:  "June  14th.  1882. 
The  four  entries  above  written,  of  dates  and 
amounts  of  money  due  by  me  to  Thomas 
Marchant,  are  correct.  These  bonds  were 
In  my  possession,  and  while  in  my  possession 
destroyed  by  me  without  the  knowledge  of 
the  said  Thomas  Marchant,  bat  were  never 
paid  by  me.  T.  B.  Rowe.  Witness:  W. 
W  Woodward."  And  then  Thomas  Mar- 
chant gave  to  Rowe  the  following  paper: 
"June  14th.  1882.  I,  Thomas  Marchant,  of 
Gloucester  county,  in  the  state  of  Virginia, 
do  hereby  release  and  quitelaim  to  all  inter- 
est due  me  by  Thomas  B.  Rowe  on  four 
bonds,  to-wit:  A  bond  for  81,214.38,  dated 
April  6th,  1854;  a  bond  for  8653.92,  dated 
1st  of  January,  1856;  and  a  bond  fOr  8500.00, 
dated  2d  October,  1854;  and  a  bond  for 
81.200.00,  dated  September  7tb,  1849,— it  be- 
ing my  intention  only  to  charge  Um  with 
the  principal  sums  of  said  bonds  in  my  will 
Thos.  Maruhant."  These  papers,  consti 
tuting  the  settlement,  being  mutually  ex 
changed,  civil  relations  were  restored  bo 
tween  the  parties.  Rowe  died,  and  In  1885 
Marchant  still  living,  this  suit  was  brought 
by  him  as  stated. 

The  defense  is — Pint,  that  these  bonds 
were  given  by  Marchant  to  Rowe  as  advance- 
ments; secondly,  that  they  are  batied  by  tha 
statute  of  limitations. 
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As  to  the  flrst,  it  is  not  pretended  tbat  any 
possession  of  these  bonds  ever  passed  with 
the  alleged  promise  to  give  them  by  charging 
tbem  in  the  will.  They  were  unlawfully 
taken  by  Bowe,  while  Marchant  was  lying 
helpless,  and  supposed  to  be  dyin;;;  and 
Bowe  excuses  himself  for  this  act,  when  ad- 
monished of  its  enormity,  by  saying  that  Mr. 
Marchant  had  promised  to  give  him  these 
bonds  in  his  will,  and  be  knew  oe  did  not 
have  a  will,  and  thought  he  was  dying,  and 
did  not  think  it  was  wrong.  This  was  con- 
doned upon  such  restitution  as  has  been 
mentioned.  Whereupon  Marchant  gave  him 
the  accrued  interest, — a  large  sum, — and  an- 
nounced his  purpose  of  not  charging  him  in 
bis  will  with  any  interest, — "only  with  the 
principal  of  these  bonds."  This  may  have 
been  intended  by  Marchant  as  a  promise  to 
give  iiim  by  his  will  all  interest  which  might 
aecrae,  but,  however  that  was,  the  will  was 
never  made,  and  Marchant,  living,  demands 
payment  of  the  bonds  alleged  to  have  been 
given  to  Bowe. 

That  there  was  no  valid  and  binding  gift  Is 
clear.  Our  statute  provides  that  no  gift  of 
any  goods  and  chattels  shall  be  valid,  unless 
actual  possession  shall  come  to  and  remain 
with  the  donee,  or  some  person  claiming  un- 
der him.  And,  if  the  donor  and  donee  reside 
together  at  the  time  of  the  gift,  possession  at 
the  place  of  their  residence  shall  not  be  suffi- 
cient possession  within  the  meaning  of  this 
section.  Code  1873,  a  112.  §  1;  Code  Ya.  § 
2414.  As  to  what  constitutes  a  sufficient  de- 
livery of  possession,  I  refer  to  the  opinion  of 
Lewis,  P.,  in  the  late  case  of  Yancey  v.  Field, 
reported  in  8  S.  E.  Bep.  721,  where  the  sub- 
ject is  fully  treated.  This  case  has  been  so 
recently  decided  here,  the  opinion  having 
been  rendered  February  14th  of  the  present 
year,  that  it  is  unneces.sary  again  to  discuss 
the  question.  In-  this  case  tliere  was  really 
no  gift  of  these  bonds,  but  a  gift  of  accrued 
interest,  and  a  distinct  refusal  to  give  the 
bonds.  There  was  an  intention  expressed  to 
give  the  interrat  in  the  will,  but  the  will  has 
not  been  made,  and  by  the  mutual  under- 
standing of  the  parties  the  whole  subject  was 
retained  under  the  control  of  the  supposed 
donor.  There  is  no  valid  ground  upon  which 
Marchant  can  be  claimed  to  have  given  these 
bonds  to  Bowe.  Bowe  took  possession  of 
them  without  authority,  while  Marchant  was 
supposed  to  be  dying,  but  this  act  Marchant 
repudiated  when  he  got  well,  and  compelled 
from  Kowe  all  the  restitution  he  desired. 

As  to  the  second  contention,  that  the  bonds 
are  barred  by  the  statute  of  limitation,  we 
will  observe  that  the  iicknowledgment  of 
Bowe  is  claimed  to  have  taken  these  bonds 
out  of  the  bar  of  the  statute.  By  the  eighth 
section  of  chapter  146  of  the  Code  of  1873,  20 
years  is  the  limitation  prescribed  as  to  these 
bonds,  and  this  period  has  elapsed  unless  the 
statute  is  saved  by  the  acknowledgment  of 
June  14, 1882.  As  to  this,  the  tenth  section 
of  the  same  chapter  provides:  "If  any  per- 
son, against  whom  the  right  shall  have  so  ac- 


crued on  an  award,  or  on  any  such  contract, 
(referring  to  the  eighth  section,)  shall,  by 
writing  signed  by  him  or  his  agent,  promise 
payment  of  money  on  such  award  or  contract, 
the  person  to  whom  the  right  shall  have  so 
accrued  may  maintain  an  action  for  Uie 
money  so  promised,  within  such  number  of 
years  after  the  said  promise  as  it  might  otlg- 
inally  have  been  maintained  within,  upon 
the  award  or  contract,  and  the  plaintiff  may 
either  sue  on  such  promise,  or  on  the  orig- 
inal cause  of  action;  and  in  the  latter  case, 
in  answer  to  a  plea  under  the  eighth  section, 
may,  by  way  of  replication,  state  such  prom- 
ise, and  that  such  action  was  brought  with* 
in  the  said  number  of  years  tbereidfter;  bat 
no  promise,  except  by  writing  as  aforesaid, 
shall  take  any  case  out  of  the  operation  of  the 
said  eighth  section,  or  deprive  any  party  of 
the  benefit  thereof.  An  acknowledgment  in 
writing  as  aforesaid,  from  which  a  promise 
of  payment  may  be  implied,  shall  be  deemed 
to  be  such  promise,  in  the  meaning  of  this 
section. " 

The  acknowledgment  in  this  case  is  written 
under  a  statement  of  the  bonds,  dates,  and 
amounts,  and  is  that  "the  four  entries  above 
written,  of  dates  and  amounts  of  money  due 
by  me  to  Thomas  Marchant,  are  correct," 
and  that  the  bonds  themselves  by  which  this 
was  evidenced  had  been  destroyed  by  him 
without  the  knowledge  of  Thomas  Marchant, 
and  that  the  said  amounts  had  never  been 
paid.  At  the  same  time  he  received  a  gift 
of  about  S4,000  of  interest  from  Marchant. 
That  the  intention  of  the  parties  was  mutu- 
ally to  set  up  these  lost  bonds,  and  to  prom- 
ise to  pay  them,  cannot  be  doubted.  The 
actual  writing  is  a  statement  of  a  particular 
debt,  its  date,  and  its  amount,  and  an  ac- 
knowledgment by  Bowe  that  this  particular 
amount  of  money  is  due  by  him  to  Marchant. 
This  was  such  an  acknowledgment  as  im- 
plies a  promise  to  pay.  There  could  have 
been  no  other  object  in  the  writing.  It  is  a 
distinct  and  unequivocal  acknowledgment  of 
the  debt  as  still  subsisting  as  a  personal  ob- 
ligation of  the  debtor.  As  was  said  by 
Judge  Parker  in  Aylett  v.  Bobinson,  9 
Leigh,  45:  "The  promise  or  acknowledgment 
to  take  the  case  out  of  -the  statute  must  be 
an  express  promise,  or  such  an  acknowledg- 
ment of  a  balancedue,  unaccompanied  by  res- 
ervations or  conditions."  By  Chief  Justice 
Marshall  in  Clementson  v.  Williams,  8 
Granch,  72:  "The  acknowledgment  must  go 
to  the  fact  that  it  is  still  due."  To  revive  a 
debt  by  a  new  promise  the  new  promise  may 
be  eitlier  express  or  implied,  and  an  implied 
promise  is  created  by  a  clear  and  unqualified 
acknowledgment  of  the  debt.  Ang.  Lim. 
240. 

This  court  in  a  late  case,  reported  in  82 
Grat.  807,  (Dinguid  v.  Schooldekl,)  said: 
"There  is  no  doubt  the  plaintiff,  to  maintain 
the  issue  on  his  part,  was  bound  to  prove  the 
promise  alleged  in  his  replication,  (the  new 
promise.)  He  was  not  required  to  prove  an 
express  promise.    It  was  sufficient  for  tiim. 
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under  tfa«  statnte,  to  establish  an  acknowl- 
edgment in  writing,  from  which  a  promise 
in  writingmightbe implied.  *  *  •  Such 
acknowl^gment,  to  be  effectual,  mast  not 
consist  of  eqaivocal,  vague,  and  indetermi- 
nate expressions,  but  ought  to  contain  an  un- 
qnalifled  and  direct  admission  of  a  previous 
Bulisistoiy  debt,  which  the  party  is  liable  for 
and  willing  to  pay. "  Bell  v.  Morrison,  1  Pet. 
851,  362.  As  was  said  by  Tindal,  C.  J., 
In  Linsell  v.  Bonaor,  2  Bing.  N*.  G.  241.  29 
E.  G.  L.  519:  "A  distinct  and  onqualiQed 
acknowledgment  would  have  the  same  effect 
as  a  promise,  because  from  such  an  acknowl- 
edgment the  law  implies  a  promise  to  pay. "  If 
there  l>e  an  unequivocal  admission  that  the 
debt  is  still  due  and  unpaid,  unaccompanied 
by  any  expression,  declaration,  or  qualiflca- 
tion  indicative  of  an  intention  not  to  pay,  the 
state  of  facts  out  of  which  the  law  implies  a 
promise  is  then  present,  and  the  party  is 
bound  by  it.  Johnson,  J.,  in  Young  v. 
Monpoey,  2  Bailey,  278.  See  Bangs  v.  Hall, 
2  Pick.  368;  Moore  v.  Bank,  6  Pet.  86; 
Bell  V.  Morrison,  supra;  Bell  v.  Crawford, 
8  Grat.  110,  and  authorities  there  cited; 
Fort  Scott  V.  Hickman,  112  U.  S.  150,  5 
Sup.  Ct.  Rep.  56;  1  Qreenl.  Ev.  286.  290; 
"Walsh  T.Mayer,  111  U.S. 81,  4  Sup.  Ct.  Eep. 
260;  Shepherd  v.  Thompson,  122  U.  S.  231, 
7  Sup.  Ct.  Rep.  1229;  BaUey  t.  Crane,  21 
Pick.  323;  Russell  v.  Copp,  5  N.  H.  154; 
Head  t.  Manner,  5  J  J.  Marsh.  255;  Peebles 
V.  Mason,  2  Dev  867;  Sutton  v.  Burruss,  9 
Leigh,  381. 

The  decree  of  the  circuit  court  of  Gloucester 
county,  of  March  11,  1887,  is  in  accordance 
with  the  foregoing  well-settled  principles, 
and  will  be  affirmed.  There  Is  no  error  in 
the  assigned  error  of  the  counsel  for  the  ap- 
pellee, t>ecause  of  the  failure  of  the  court  to 
Include  in  its  decree  the  $700.91  reported  in 
the  third  alternate  statement.  This  amount 
is  reported  in  favor  of  J.  R.  Marchant,  and 
not  of  Thomas  Marchant,  and  was  therefore 
properly  excluded  from  the  amount  decreed 
in  favor  of  the  latter.  Upon  tl)e  whole  case 
we  think  there  is  no  error  in  the  decree  com- 
plained of,  and  the  same  must  be  alBrmed. 

Fauntlerot,  J.  I  dissent  from  the  opin- 
ion of  the  majority  of  the  court  in  this  case. 
The  facts,  as  disclosed  by  the  record,  aie  as 
follows,  viz.:  Thomas  Marchant,  the  appel- 
lee here,  an  old  resident  of  Gloucester  county, 
Va.,  over  83  years  of  age,  had  three  children, 
viz.,  John  H.  Marchant,  James  R.  Marchant, 
and  Rosa  Ellen  Marchant;  and  he  was  the 
owner  of  a  considerable  estate,  real  and  per- 
sonal, and  was  free  from  debt.  John  H. 
Marchant  died  in  187-,  leaving  children. 
James  R.  Marchant  is  livJng,  and  Rosa  Ellen 
Marchant  married  Thomas  B.  Rowe,  appel- 
lants' intestate,  June  4.  1850,  and  she  died 
the  30th  of  January,  1867,  leaving  her  said 
husband  and  two  children,  viz.,  a  daugli- 
ter,  M.  Ora,  now  the  wife  of  W.  O.  Hudson, 
and  a  son,  T.  Walter  Rowe,  the  appellants 
here.    Thomas  B.  Rowe  never  married  again 


after  the  death  of  his  said  wife,  bat  contin- 
ued to  reside  about  four  miles  from  his  father- 
in-law,  Thomas  Marchant,  with  whom  he 
continued  a  close,  cordial,  and  kindly  inti- 
macy and  constant  intercourse  from  the  day 
of  his  marriage  with  liosa  Ellen,  the  daughter 
of  said  Thomas  Marchant,  in  1850.  up  to  the 
event  of  the  death  of  the  said  Thomas  B. 
Rowe,  on  the  15th  of  May,  1885.  with  one 
short  suspension  and  slight  interruption  In 
1882. 

Thomas  Marchant  bad  held  four  bonds  ot 
his  said  son-in-law,  Thomas  B.  Rowe,  paya- 
ble to  him,  viz.:  One  dated  and  due  17th 
September,  1849,  for  $1,200,  one  dated  and 
due  6th  April,  1854.  for  $1,214.88;  one  dated 
and  due  2d  October,  1854.  for  $500;  and  one 
dated  and  due  1st  January,  1856,  for  $653.92, 
-aggregating  $8,568.30.  These  said  four 
lionds  came  into  tlie  possession  of  Thomas 
B.  Rowe,  who  destroyed  them  without  the 
k  no wledge  of  Marchant.  In  1882,  Marchant, 
being  dissatisfied  and  displeased  because  of 
the  destruction  of  the  aaid  four  bonds,  held 
a  conference  at  his  own  house,  on  June  14. 
1882.  with  the  said  Thomas  B.  Bowe,  in  the 
presence  of  a  mutual  friend,  W.  W.  Wood- 
ward; at  which  conference  the  matter  was 
satisfactorily  explained,  and  was  Anally  ad- 
Justed  by  two  papers  drawn  up  by  Woodward, 
of  the  same  time  and  date,  one  of  which  was 
signed  by  Rowe  and  delivered  to  Marchant, 
and  the  other  was  signed  by  Marchant  and 
delivered  to  Rowe,  Woodward  witnessing 
both  papers.  The  dates  and  amounts  of  the 
said  four  bonds  were  written  in  a  memoran- 
dum book  kept  by  Marchant.  and  the  writ- 
ing was  made  under  the  said  memorandum, 
and  was  signed  by  Rowe,  as  follows,  viz.: 
"June  14tb,  1882.  The  four  entries  above 
written,  of  dates  and  amounts  of  money  due 
by  me  to  Thomas  Marchant,  are  correct.  The 
amounts  were  evidenced  by  bonds.  These 
bonds  were  in  my  possession,  and  wtiile  in 
my  possession  destroyed  by  me  without  the 
knowledge  of  said  Thomas  Marchant.  but 
were  never  paid  by  me.  Thomas  B.  Rowe.  " 
The  paper  signed  by  said  Thomas  Marchant 
is  as  follows,  viz.:  "June  14th,  1882.  I. 
Thomas  Marchant,  of  Gloucester  county,  in 
the  state  of  Virginia,  do  hereby  release  and 
quitclaim  to  all  interest  due  me  by  Thomas 
B.  Rowe  on  four  bonds,  to-wit:  A  bond  for 
$1,214.38,  dated  6th  April,  1854;  a  bond  for 
S653.92,  dated  Ist  January,  1856;  a  bond  for 
$500.00,  dated  2d  October,  1854;  and  a  bond 
for  $1,200.00,  dated  17th  September.  1819,— 
it  being  my  intention  only  to  charge  liim 
with  the  principal  in  my  will.  Thomas 
Mabohant," 

The  status  quo  as  to  the  pre-existence  of 
the  destroyed  bonds  being  thus  established, 
Marchant's  displeasure  was  wholly  allayed, 
and  the  cordial  and  affectionate  relations  l)e- 
tween  him  and  Rowe  were  fully  restored. 
and  continued  to  Rowe's  death.  They  lived 
near  to  each  other,  and  Rowe  was  often  and 
much  at  Marchant's  house,  and  the  attach- 
ment l)etween  them  was  strong.    Marchant 
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himself  says  in  his  statement  in  this  snitthat 
be  always  regarded  Rowe  as  an  "honest  and 
excellent  good  man  up  to  the  time  of  his 
death;  that  there  was  a  slight  misunder. 
standing  between  him  and  Thomas  B.  Rowe 
in  reference  to  the  font  bonds  in  controversy 
in  this  suit,  but  it  was  settled  by  the  execu- 
tion of  two  papers  drawn  by  W.  W.  Wood- 
ward, Esq.,  and  their  former  friendly  rela- 
tions entirely  restored."  After  this  March- 
ant  loaned  to  Rowe  large  snms  of  money  upon 
liis  own  bonds,  withoat  security;  upon  which, 
however,  the  interest  has  been  regularly 
paid  by  Rowe,  and  which  are  not  in  contro- 
versy in  this  suit. 

It  is  in  proof  in  the  testimony  in  the  rec- 
ord that  at  the  conference  on  the  14th  of 
June,  1882,  Rowe  said  to  Marcbant  that  he 
took  the  bonds  when  he  (Marchant)  was  very 
sick,  and  his  family  did  not  expect  him  to 
live;  and  that,  "inasmuch  as  Capt.  Marchant 
had  told  him  that  he  [Marchant]  intended  to 
give  him  these  bonds  in  his  will,  and  know- 
ing that  lie  did  not  have  a  will  at  that  time, 
be  thought  it  would  not  be  wrong  for  him  to 
take  the  bonds,  and  destroy  them ;  but  that 
Inasmuch  as  Capt.  Marchant  objected  to  what 
he  had  done,  and  still  wanted  him  to  pay  the 
bonds,  that  he  would  make  all  the  amends  in 
his  power,  and  renew  the  bonds,  and  pay 
them,  if  Oftpt.  Marchant  required  him  to  do 
80."  "That  Capt.  Marchant  said  he  would 
release  all  interest  to  date."  Mr.  Rowe  then 
requested  W.  W.  Woodward  to  draw  a  paper 
renewing  the  bonds,  and  he  would  sign  it. 
Woodward  then  wrote  a  renewal  of  said 
bonds  in  a  memorandum  book  belonging  to 
Capt.  Marchant,  just  under  a  memorandnm 
of  the  dates  and  amounts  of  the  said  bonds, 
and  Mr.  Rowe  signed  the  same.  Capt. 
Marchant  then  gave  Mr.  Rowe  a  release 
from  all  interest  to  date  on  said  fonr  bonds. 
Capt.  Marchant  told  Woodward,  before  these 
papers  were  signed,  that  he  intended  to  give 
Mr.  Rowe  these  bonds  in  his  will.  March- 
ant told  the  witness  Gisler,  in  1876,  that  he 
had  given  to  Rowe  his  bonds  which  he  held; 
and  had  given  up  the  bonds  which  he  held 
against  the  estate  of  bis  deceased  son,  John 
H.  Marcbant;  and  James  R.  Marchant  tes- 
Ufles  that  his  father,  Capt.  Marchant,  had 
taken  up  and  held  the  bonds  which  his  son 
John  H.  Marcbant  had  g^ven  for  land  which 
he  bad  bought.  The  witness  Fletcher  testi- 
fies that  when  he  was  at  Marchant's  house, 
in  October,  1885,  Marchant  said  to  him  that 
Rowe  owed  him  $6,000,  but  he  did  not  expect 
to  recover  $8,600  of  this,  as  he  iiad  given  up 
to  Rowe  bis  bonds  for  that  amount.  It  is 
in  proof  that  Marchant  released,  or  thought 
that  be  had  released,  his  claim  against  bis 
son  J.  H.  Marchant's  estate  for  $9,000. 

The  appellee.  Thomas  Marchant,  filed  his 
bill  in  this  suit  at  September  rules,  1885, 
claiming  that  the  estate  of  Thomas  B.  Rowe, 
deceased,  is  indebted  to  him  in  the  several 
sams  evidence<l  by  the  four  said  bonds;  and 
also  in  the  sums  evidenced  by  two  other  bonds 
of  the  said  Thomas  B.  Rowe  for  $1,0CK)  each. 


on  demand, — as  to  which  there  is  no  contn^ 
versy,  the  said  two  $1,000  bonds  being  ad- 
mitted to  be  Just  obligations,  to  be  paid  hf 
the  estate  of  Thomas  B.  Rowe,  deceased. 
The  defendants,  appellants  here,  answered 
the  bill,  and  pleaded  the  statute  of  limitatiom 
in  bar  of  the  said  four  bonds,  and  that  the 
said  amounts  evidenced  by  the  said  four 
bonds  were  advancements  made  to  Rowe  by 
his  father-in-law,  Thomas  Marchant.  Ac- 
counts were  ordered  to  be  taken  by  a  master, 
who  returned  a  report  disallowing  the  said 
four  bonds  in  controversy,  and  also  three  al- 
ternate reports  allowing  them.  Appellants 
excepted  to  the  three  alternate  reports.  The 
cause  came  on  to  be  heard  on  the  11th  of 
March,  1887,  and  the  court  overruled  the  ap- 
pellants' exceptions  to  the  alternate  reporte, 
and  confirmed  the  third  alternate  report,  and 
decreed  that  the  administrator  of  Thomas 
B.  Rowe,  deceased,  pay  to  the  complainant, 
Marchant,  de  bonis  testatoris,  86,502.75, 
with  interest  on  $5,568.30  from  1st  January, 
1886,  which  included  the  said  four  bonds, 
with  interest  from  June  14,  1882.  Frota 
this  decree  this  appeal  has  been  allowed. 

The  question  to  be  decided  by  this  ooart  is 
whether  the  estate  of  Thomas  B.  Rowe,  de- 
ceased, is  liable  for  the  amounts  evidenced  by 
the  aforesaid  four  bonds,  of  principal  or  in- 
terest. This  question  divides  itoelf  into  two 
branches:  (1)  Whether  these  sums  named 
in  the  said  four  bonds  were  advancements, 
made,  and  at  any  time  perfected,  by  Thomas 
Marcbant  to  bis  daughter  Rosa  Ellen's  hus- 
band, Thomas  B.  Rowe,  or  whether  they  are 
debts  of  Rowe.to  said  Marchant;  and,  (2)  if 
debts,  whether  they  were  barred  by  statute, 
at  the  time  suit  began.  An  advancement  is 
an  absolute  gift,  which  the  donor  cannot  re- 
call, but  for  which  be  may,  in  his  will. 
abate  pro  tanto  the  shareof  his  estatedevised 
or  bequeathed  in  it  to  the  donee.  A  debt  is 
an  obligation  of  the  debtor  which  the  creditor 
retains  the  right  to  enforce.  These  sums, 
evidenced  by  the  said  four  bonds,  were.  orig> 
inally,  debts  of  Rowe  to  Marchant.  the  prop- 
erty in  which  Marchant  did  not  at  first  part 
with,  and  for  which  he  took  Rowe's  bonds  as 
evidences  of  debt.  But  Rowe  being  the 
husband  of  his  daughter,  and  a  man  whom 
Marchant  valued,  respected,  and  loved,  it  is 
apparent  that  Marchant  let  him  have  the  ns« 
of  these  sums,  and  never  did  require  any  in- 
terest on  them,  though  he  took  Rowe's  bonds 
and  held  them.  That  he  considered  the  said 
soma  as  having  been  given  by  bim  to  Rowe 
appears  from  the  evidence  in  the  record,  bat 
he  bad  not  perfected  the  gift  or  advancement 
until  the  conference  with  liowe  at  his  house, 
June  14,  1882.  Rowe,  in  explaining  why 
he  had  destroyed  the  bonds  during  Marchant's 
illness,  said  to  Marchant  that  he  had  Urfd 
him  that  he  (Marchant)  intended  to  give  him 
the  bonds  in  bis  will.  Marchant  did  not 
gainsay  this,  and  his  conduct  and  statements 
show  that  he  assented  to  it,  and  was  entirely 
satisfied  with  the  reasons  given  by  Rowe  for 
his  having  taken  the  bonds.    Rowe  offered 
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to  renew  the  bonds,  and  pay  them  If  Maiv 
ob&nt  ever  demanded  their  payment.  Mar- 
chant  never  did  demand  their  payment  from 
Bo  we  in  his  life-time,  but  was  content  with 
Bowe's  acknowledgment  in  bis  memorandum 
book  of  the  fact  of  the  pre-existence  of  the 
bonds.  It  is  evident  ttiat  all  Marchant  de- 
sired or  required  was  to  have  evidence  of 
tbe  pre-existence  of  these  bonds  for  the  jus- 
tifying of  his  abating  pro  tanto  the  share  of 
bis  daughter's  husband  in  his  distribution  by 
will  of  bis  estate.  By  tbe  paper  signed  by 
Bowe  in  his  memorandum  book,  be  was  just 
in  statu  quo  as  to  this,  and  that  was  all  be 
wished  or  required.  The  destruction  of  the 
evidence  of  the  existence  of  these  bonds  was 
tbe  sole  matter  of  complaint  with  him.  He 
could  not  deliver  up  the  bonds  to  Rowe  then, 
as  they  had  been  destroyed ;  but  he  acquiesced 
and  assented  to  their  having  been  taken  pos- 
session of  by  Bowe,  and  did  not  require  their 
renewal,  but  he  did  release,  all  interest  upon 
them  to  date,  and  stated,  in  the  writing 
which  be  then  signed  and  delivered  to  Bowe, 
that  it  was  his  purpose  only  to  charge  him 
with  the  principal  of  the  bonds  in  his  will. 
This  transaction,  and  the  words  spoken 
and  written,  perfected  tbe  advancement  of 
these  sums  as  a  gift  to  Bowe,  as  fully,  e&ect- 
ually,  and  as  manifestly  as  if  Marchant  had 
held  possession  of  the  bonds,  and  then  and 
tbere  bad  delivered  them  to  Bowe,  telling 
him  that  he  would  charge  him  in  his  will 
with  the  principal  of  the  bonds  as  an  ad- 
vancement. Had  Marchant  not  intended  to 
perfect  the  advancement,  but  to  still  hold  the 
obligation  of  Bowe  as  his  debtor,  he  would 
have  required  duplicates  of  the  four  bonds  to 
replace  those  which  had  been  destroyed;  and 
he  would  have  made  no  mention  of  charging 
them  in  his  will,  as  such  a  charge  would  be 
wholly  needless  to  perpetuate  and  enforce  the 
debt.  We  can  rationally  account  in  no  other 
way  for  Marchant's  words  and  acts,  and  for 
the  paper  which  he  signed  then,  and  deliv- 
ered to  Bowe,  which  paper,  together  with  the 
paper  signed  by  Bowe  and  delivered  by  him 
to  Marchant,  is  one  transaction,  as  fully  as  if 
both  were  written  on  one  piece  of  paper,  and 
before  the  signing  of  either  of  them  Mar- 
cliant  said  to  Rowe  that  be  intended  to  give 
the  bonds  to  Rowe  in  his  will.  That  Mar- 
chant considered  this  transaction  as  a  per- 
fected gift  of  the  bonds  to  Rowe  is  proved  by 
his  declaration  to  Fletcher  in  October,  1885, 
after  he  had  brought  this  suit,  in  a  deliberate 
conversation,  at  Marchant's  bouse,  about  bis 
suit  against  Bowe's  estate,  that  "he  had 
given  up  to  Bowe  his  bonds, "  and  therefore 
could  nut  recover  the  93,600  evidenced  by 
them.  The  evidence  of  Fletcher  and  Gisler 
is  unimpeacbed  and  uni  ontradicted.  The  ev- 
idence in  the  record  brings  the  mind  Irre- 
sistibly to  the  conclusion  that  Marchant  ad- 
vanced these  sums  on  his  daughter's  share  of 
his  estate,  by  his  assent  to  the  possession  of 
tbe  bonds  by  Bowe,  and  that  be  perfected  the 
gift  of  these  sums  by  the  transaction  and  sat- 
isfactory adjustment  made  at  the  conference. 


Jnne  14,  1882,  as  fully  as  if  he  had  then  and 
tbere  held  and  handed  over  the  bonds  to  Bowe. 
With  this  view  of  the  case,  it  is  not  neces- 
sary to  inqnire  Into  the  force  of  the  plea  of 
the  statute  of  limitations.  That  the  said 
four  bonds  in  controversy  would  have  been 
barred  at  the  date  of  tbe  institution  of  this 
suit  is  admitted  by  the  complainant,  but  it  is 
urged  tliat  the  paper  signed  by  Bowe  on  14tb 
June,  1882,  was  a  new  promise,  taking  the 
bonds  out  of  tbe  bar  of  the  statute,  nnder  sec- 
tion 10,  c.  146,  Code  1873.  Taking  the  two 
papers  of  the  14th  of  June,  1882,  together,  or 
taking  tbe  one  signed  by  Bowe  by  Itself, 
there  is  certainly  no  express  promise  of  Bowe 
to  pay  the  money  on  these  four  bonds,  and, 
in  fact,  two  of  them  were  not  then  barred, 
and  required  no  new  promise,  and  Marchant 
could  have  sued  on  them  as  lost  bonds. 
There  is  nothing  in  the  writing,  or  in  the 
circumstances  attending  its  being  written 
and  signed,  to  imply  a  promise  to  pay. 
Bowe's  verljal  offer  and  declarations  do  not 
amount  to  a  written  promise.  He  said  that 
he  would  pay  the  bonds  if  Marchant  should 
demand  him  so  to  do,  but  Marchant  did  not 
demand  it,  and  was  fully  satisfied  with  the 
acknowledgment  of  the  pre-existence  of  tbe 
bonds,  which  would  jusUfy  him  in  abating 
the  distributive  share  of  his  daughter  pro 
tanto.  The  paper  signed  by  Bowe  is  simply 
an  admission  of  tbe  pre-existence  of  his  said 
four  bonds,  their  dates  and  amounts,  and 
that  be  bad  not  paid  them ;  but  he  does  not 
promise  to  pay  them,  and  leaves  them  just  as 
they  would  be  had  they  not  been  destroyed, 
and  were  then  lying  on  tbe  table  before 
Marchant.  The  implication  of  a  new  prom- 
ise to  pay  must  arise  from  the  words  of  the 
paper  itself.  The  state  does  not  dispense 
with  the  requirement  of  a  writing  to  create 
a  new  promise,  either  implied  or  express.  I 
am  of  opinion  that  the  plea  of  the  statute  of 
limitations  should  be  sustained,  and  that  the 
decree  complained  of  is  erroneous,  and  should 
be  reversed,  so  far  as  it  overrules  tbe  excep- 
tion of  appellants  to  the  three  alternate  re- 
ports of  the  master,  and  so  far  as  it  allows 
the  said  four  bonds  in  controversy  as  debts 
for  which  the  estate  of  appellants'  intestate, 
Bowe,  is  liable,  and  also  so  far  as  it  decrees ' 
costs  against  the  said  intestate's  estate. 


(86  Va.  l&S) 

Board  of  Sufbbtisobs  o.  Oaixett's 
Ez'bs. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
18, 1889.) 

WBIT  or  EbBOB— COVNTIEB— BOilRD  OF  StmtRVIS- 
OR8 — lamTATIONS. 

1.  A  controversy  involving  the  right  of  the  board 
of  supervisors,  as  representatives  of  tbe  county, 
to  levy  a  tax  to  pay  a  claim,  is  a  controversy  about 
a  franchise,  within  tbe  meaning  of  Code  Va.  1887,  | 
8466,  prohibiting  writs  of  error  when  the  amount 
involved  is  lass  than  (600,  unless  there  is  drawn  in 
question  a  franchise. 

2.  The  powers  and  dntles  of  aboard  of  supervto- 
ors  In  Virginia  are  not  judicial  in  their  character, 
but  executive,  and  their  allowanoe  of  a  claim 
against  the  county  is  not  an  adjudication  of  the 
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merits  of  the  claim,  so  as  to  estop  them,  on  aa  ap- 
plication for  a  TnandnvKUt  to  compel  its  payment, 
from  setting  up  the  ori^al  invalidity  of  the  claim 
or  pleading  the  statute  of  limitations,  or  both. 

3.  A  county  court  by  order  of  November  4, 1863, 
appointed  an  agent  to  perform  certain  services, 
•nd  fixed  his  compensation  at  $1,000.  The  agent 
presented  his  Claim,  December  14, 1871,  and  it  -was 
allowed,  but  no  steps  were  taken  for  its  payment, 
and  in  1878  it  was  dlsaUowed,  and  In  1887  an  appli- 
cation was  made  for  a  mandamxu  to  compel  the 
levy  of  a  tax  for  its  payment  Held  that,  aa  the 
application  for  a  mandamus  was  in  the  nature  of 
an  action  to  recover  money  founded  upon  a  con- 
tract not  under  seal,  the  application,  under  the 
Virginia  statute,  should  have  Men  filed  within  five 
years  after  the  date  of  the  first  order  of  the  board 
allowing  the  claim. 

4.  A  subsequent  allowance  of  the  claim,  followed 

S'  a  disallowance  on  the  same  day,  does  not  afTeot 
e  case,  as  the  allowance  was  not  an  adjudication 
•f  the  merits. 

Error  to  circnit  court,  Gloucester  coanty. 

On  the  6th  of  January,  1863,  an  order  was 
entered  by  the  county  court  of  Gloucefster 
county,  appointing  John  W.  0.  Catlett  an 
agent  for  the  said  county,  to  receive  from  the 
agents  of  the  state  the  salt  to  which  the 
coanty  was  entitled  under  the  act  of  the 
general  assembly  passed  May  9,  1862,  (Acts 
1861-62,  p.  13,)  the  validity  of  which  was 
aflBrmed  by  this  court  in  Dinwiddie  Co.  v. 
Stuart,  28  Grat.  526.  By  the  same  order  it 
was  also  directed  that  the  bonds  of  the  county 
be  Issued  to  the  amount  of  95,000,  and  deliv- 
ered to  the  said  Catlett,  who  was  directed  to 
borrow  money  upon  them,  and  out  of  the 
moneys  to  be  so  raised  to  pay  for  the  salt  and 
all  necessary  expenses,  and  to  retain  In  his 
hands  a  commission  of  5  per  centum  upon 
the  amount  received  by  him  on  account  of 
the  bonds,  as  well  as  the  money  which  he 
might  receive  from  sales  of  the  salt  to  the 
citizens  of  the  county,  in  full  compensation 
for  his  services  as  agent  as  aforesaid.  On  the 
4th  of  November,  1863,  the  county  court 
entered  another  order,  pursuant  to  the  act 
of  the  general  assembly  passed  March  30, 
1863,  appointing  the  said  Catlett  an  agent 
for  the  county  to  purchase  from  the  super- 
intendent of  the  salt-works  the  quota  of  salt 
to  which  the  county  was  entitled  under  that 
act,  and  to  make  distribution  thereof  among 
the  citizens  of  the  county.  The  order  also 
directed  additional  bonds  of  the  county  to  be 
issued  and  delivered  to  th^  said  Catlett,  upon 
which  to  raise  money  to  pay  for  the  salt,  and 
the  necessary  expenses  attending  the  per- 
formance of  bis  duties  under  the  order;  and 
further  directed  him  to  retain  in  his  hands 
the  sum  of  $1,000  in  full  compensation  for 
his  services.  The  order  also  contained  a  pro- 
vision in  tiiese  words:  "And  it  is  ordered 
that,  in  making  distribution  of  the  said  salt, 
the  agent  shall  not  allow  distribution  to  any 
person  known  to  be  disloyal  to  the  Confed- 
erate government."  And  substantially  the 
same  provision  is  contained  in  two  aut)se- 
qnent  orders  of  the  court, — one  entered  on 
the  19th  May,  1864,  the  other  on  the  6tb  of 
February,  1865, — directing  distribution  of 
salt  among  the  loyal  citizens  of  the  conntyt 
at  certain  mentioned  prices.    On  the  14th  of 


December,  1871,  the  said  Oatlett  presented 
an  account  to  the  board  of  superrisors  of 
Gloucester  for  91,000  In  Confederate  mon^ 
for  services  rendered  by  him  aa  agent  as 
aforesaid,  which  was  scaled  by  the  boutl,  and 
its  equivalent  in  currency  ascertained  to  be 
$157.29,  and  as  scaled  the  amount  was,  on 
the  same  day,  allowed,  with  interest  from 
the  15tb  of  June,  1863.  No  steps,  however, 
were  taken  for  the  payment  of  the  claim,  and 
on  the  26th  of  May,  1873,  an  order  was  en- 
tered by  the  board  disallowing  it,  and  direct- 
ing the  clerk  "to  strike  the  same  from  the 
list  of  accounts  audited  against  the  county," 
ete.  From  this  order  no  appeal  was  taken. 
It  appears,  however,  that  on  the  4th  of  June, 
1881,  the  said  Catlett  moved  the  board  to 
issue  a  warrant  in  his  favor  on  the  order  of 
the  14th  of  December,  1871,  allowing  the  ac- 
count; which  motion,  after  being  fully  ar- 
gued by  counsel,  was  unanimously  refused 
by  the  board. 

On  the  4th  of  August,  1887,  the  said  Oat- 
lett having  in  the  mean  time  died,  the  claim 
was  again  presented  to  the  board  by  his  ex- 
ecutors, and  was  allowed.  This  action,  bow- 
ever,  was  on  the  same  day  rescinded,  and  the 
matter  deferred  for  consideration  at  the  next 
meeting  of  the  board,  when,  "after  due  con- 
sideration, the  board  unanimously  refused  to 
make  a  levy  to  pay  the  said  claim."  The  ex- 
ecutors thereupon  applied  by  petition  to  the 
county  court  of  the  said  county  for  a  man- 
damtts  to  compel  the  board  of  supervisors  to 
make  a  levy  for  the  payment  of  the  claim,  to 
which  petition  the  board  appeared  by  conn- 
sel,  and  filed  Its  answer,  setting  up  a  num- 
ber of  defenses  to  the  claim.  One  of  these 
defenses  was  that  the  board  had  no  authority 
to  make  the  order  of  the  14th  of  December, 
1871,  allowing  the  claim,  and  that  it  has  no 
power  or  authority  to  make  a  levy  to  pay  the 
same,  because  It  is  for  services  rendered  in 
aid  of  rebellion,  and  is  therefore  void,  and  its 
payment  prohibited  by  the  constitutions  both 
of  the  state  and  of  the  United  States.  An- 
other was  that  the  orders  of  the  county  court, 
under  which  the  services  in  question  were 
rendered,  provide  on  their  face  for  the  com- 
pensation to  be  paid  the  said  Catlett,  which 
he  agreed  to  accept  in  full  compensation  for 
his  services,  and  that  his  estato  is  therefore 
not  entitled  to  recover  anything  against  the 
county  on  account  of  the  said  services;  and 
the  statute  of  limitations  was  also  pleaded. 
The  executors  demurred  to  the  answer,  and 
also  replied,  averring  that  the  board  "is  ee* 
topped  from  saying,  as  it  does,  that  it  bad  no 
power  to  make  the  order  of  the  14th  of  De- 
cember, 1871."  When  the. case  came  onto 
be  finally  heard,  the  county  court  awarded  a 
peremptory  mandamus,  as  prayed  in  the  pe- 
tition, which  action  was  afterwards  aflirmed 
by  the  circuit  court  of  the  said  county;  where- 
upon a  writ  of  error  was  awarded  by  one  of 
the  judges  of  this  court. 

W.  B.  TaliaferTO  and  MeCandUsh  A  Tajf- 
lor,  for  plaintiffs  in  error.  Jonet  <§  /acAuofi, 
for  defendants  in  error. 
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Lbwis,  p..  {after  stating  tJie  foots  cis 
above. )  The  defendants  in  error  have  moved 
to  dismiss  the  writ  of  error  as  improvlden- 
tially  awarded,  because,  they  say,  the  amount 
Involved  is  less  tlian  $500,  and  ttierefore  that 
the  case  is  not  within  the  jurisdiction  of  this 
court.  It  is  true  the  amount  involved  is  less 
than  9500.  but  inasmuch  as  there  is  drawn  in 
question  a  franchise,  i.  e,,  the  right  of  the 
board,  as  the  representatives  of  the  county, 
to  levy  a  tax  to  pay  the  claim  in  question, 
the  court  has  jurisdiction  of  the  case,  and  of 
the  whole  case.  Clonst.  art.  6,  §  2;  Code, 
§  8455;  4  Minor,  Inst.  857. 

The  further  objection,  that  the  case  can- 
not be  considered  on  its  merits  because  no 
exceptions  were  taken  to  the  action  of  the 
county  court  awarding  a  mandamus,  is  also 
without  merit.  The  case  was  presented  to 
the  county  court  upon  the  pleadings,  and  the 
exhibits  therewith  filed,  and  as  it  was  pre- 
sented there  the  record  presents  it  here;  the 
exhibits  being,  in  effect,  a  part  of  the  plead- 
ings,   Wright  T.  Smith,  81  Va.  777. 

As  to  the  merits,  the  principal  point  made 
by  the'defendants  in  error  is  that  the  allow- 
ance of  the  claim  by  the  board  on  the  14th  of 
December,  1871,  was  In  its  nature  and  effect 
an  adjudication  uf  the  merits  of  the  claim, 
which  it  was  not  competent  for  the  board,  at 
a  subsequent  meeting,  to  reverse  or  ignore. 
But  we  do  not  concur  in  this  view.  The 
powers  and  duties  of  a  board  of  supervisors 
in  Virginia  are  not  judicial  in  their  charac- 
ter, but  are  wholly  executive  or  administrat- 
ive. If  it  allows  a  claim  not  properly  and 
legally  chargeable  on  the  county,  or  which  it 
b^  not  authority  to  allow,  it  exceeds  its 
power,  and  its  act  Is  not  binding  on  the 
county.  Its  allowance  of  a  claim  has  no 
more  effect  than  a  settlement  between  indi- 
viduals, and  a  warrant  to  pay  a  claim  which 
has  been  allowed  is  nothing  more  than  an 
order  upon  the  county  itself,  the  debtor. 
That  the  allowance  of  a  claim  by  a  board  of 
supervisors  does  not  partake  of  the  nature  of 
a  judgment,  which  will  estop  the  county, 
has  been  decided  in  many  states  and  in  nu- 
merous cases.  In  a  recent  case  in  the  su- 
preme court  of  North  Carolina  it  was  held 
that  an  allowance  of  a  claim  by  a  county 
board  of  commissioners  is  not  Qnal  and  con- 
clusive, and  may  be  re-examined  by  the  board 
itself,  and  tliat  it  was  error  to  instruct  the 
jury  that  the  allowance  of  a  claim  by  the 
board  was  an  adjudication  as  binding  as  the 
judgment  of  a  court.  Abernathy  v.  Fhifer, 
B4N.C.  711.  So  in  Gumee  V.Brunswick  Co.. 
1  Hughes,  (U.  S.)  270,  Chief  Justice  "Waite, 
in  considering  the  nature  of  the  powers  exer- 
cised by  a  board  of  supervisors,  under  the  laws 
of  this  state,  in  passing  upon  claims  against 
the  county,  said:  "The  board  are  the  repre- 
sentatives of  the  people,  elected  to  supervise 
the  business  of  the  county,  which  has  been 
by  law  committed  to  their  care.  They  con- 
stitute a  branch  of  the  executive  department 
of  the  government,  not  of  the  judiciary. 
*    *    *    When  an  account  is  presented  to 


them,  it  is  for  allowance,  not  for  adjudica- 
tion. In  settling  and  allowing  they  do  not 
act  judicially.  *  * .  *  Their  duties  are 
purely  administrative^"  To  the  same  effect 
is  the  opinion  of  Judge  Dn.LON  in  Shirk  v. 
Pulaski  Co.,  4  DiU.  209,  who  cited  the  fol- 
lowing authorities  in  support  of  his  ruling 
that  the  allowance  of  a  claim  by  a  board  of 
supervisors  is  not  an  adjudication  which 
will  estop  the  county  from  setting  up  a  de- 
fense to  the  claim,  when  subsequently  sued 
upon  It,  viz.r  Webster  Co.  v.  Taylor,  19 
Iowa,  117;  Clark  v.  Des  Moines,  Id.  199; 
Clark  V.  Polk  Co.,  Id.  248;  School-Dist.  v. 
Lombard,  2  Dill.  493;  Leavenworth  Co.  v. 
Keller,  6  Kan.  510;  Goodqow  v.  Ramsey  Co., 
11  Minn.  31,  (GiL  12;)  1  DiU.  Mun.  Corp. 
§  412;  Mayor  v.  Ray,  19  Wall.  468.  See, 
also.  High,  Extr.  Rem.  §  354. 

We  have  no  doubt,  therefore,  that  where, 
as  in  the  present  case,  a  board  of  supervisors 
is  sought  to  be  compelled  by  mandamus  to 
make  provision  for  the  payment  of  a  claim 
previously  allowed,  it  is  competent  for  the 
defendants,  in  answer  to  the  application  for 
the  writ,  to  set  up  the  invalidity  of  the  claim 
originally,  or  to  plead  the  statute  of  limita- 
tions, or  both.  Nor  does  mandamus  lie  to 
compel  a  board  of  supervisors  to  levy  a  tax 
for  the  payment  of  a  claim  which  it  has  no 
authority  to  pay,  even  though  the  claim  may 
have  passed  into  judgment.  In  such  a  case 
there  is  no  estoppel  by  the  judgment,  and  a 
fortiori  there  is  none  where  the  claim  Is  of 
a  class  payment  of  which  is  prohibit«d  by 
law.  The  writ  lies  to  compel  that  to  be  done 
which  it  is  the  defendant's  duty  to  do  with- 
out it,  but  it  confers  no  new  authority. 
Hence  the  party  proceeded  against  must  have 
the  power  to  perform  the  act;  otherwise  the 
writ  will  be  denied.  Brownsville  v.  Loague» 
129  U.  S.  493,  9  Sop.  a.  Rep.  327. 

In  the  present  case,  while  the  exact  period 
during  which  the  services  were  rendered  for 
which  claim  is  made  does  not  appear,  the  fair 
inference  from  the  record  is  that  at  least  a 
part  of  the  service  was  rendered  under  the 
appointment  of  the  4th  of  November,  1863, 
and  subsequent  orders  of  the  county  court, 
directing  distribution  of  salt  to  be  made 
among  those  citizens  only  who  were  loyal  to 
the  Confederate  government.  It  is  unneces- 
sary, however,  to  decide  the  constitutional 
question  raised  in  this  connection  by  the  re- 
spondents, because  the  claim  is  barred  by  the 
statute  of  limitations,  and  that  is  decisive  of 
the  case.  A  proceeding  like  the  present  is 
in  the  nature  of  an  action  to  recover  money 
founded  upon  a  contract  not  under  sea!,  and 
therefore,  as  the  petition  for  the  writ  was 
not  filed  within  five  years  after  the  date  of 
the  order  of  the  board  first  allowing  the 
claim,  in  Decemt>er,  1871,  the  statute  applies. 
The  order  of  the  4th  of  August,  1887,  which 
was  rescinded  the  same  day,  does  not  affect 
the  case.  The  allowance  of  the  claim,  so  far 
as  the  question  before  us  is  concerned,  had 
no  more  force  and  effect,  as  already  said, 
than  an  ordinary  settlement  between  indi' 
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▼IdualB.  It  was  not  an  adjudication;  it  was 
merely  the  recognition  of  the  liability  of  the 
county  upon  a  contract  to  pay  money,  not 
under  seal,  and  as  to  which  the  doctrine  of 
rsf  judicata  has  no  application.  The  Judg- 
ment of  the  circuit  court  must  therefore  bis 
nvensed,  and,  this  court  proceeding  to  render 
such  judgment  as  the  said  circuit  court  ought 
to  have  rendered,  the  order  of  the  county 
court  awarding  the  writ  will  also  be  reversed 
•nd  annulled,  and  the  petition  dismissed. 


Bbokhau  »t  ai.  V.  Duncan  <<  al. 

iSuprtme  Court  cf  Appeal*  q^  Firointa.   Jane 
18;  1889.) 

APHbUr— PaBJunioui.  Bbbob— Crsditobs'  Bati— 
Pbactiob. 

1.  Though  a  decree  for  the  sale  of  land  to  pay 
Jadgments  against  a  deceased  owner  decides  film 
to  have  been  a  joint  tenant,  and  awards  a  share  of 
the  proceeds  when  sale  shall  be  made  to  certain 
defendants  as  tils  co-tenants,  when  In  fact  the 
debtor  was  seised  in  severalty,  it  la  nevertheless 
prejudicial  to  defendants  to  wltom  the  debtor  has 
devised  the  land  if  it  directs  a  sale  without  fhst 
exhausting  the  other  assets. 

2.  While  it  is  a  general  rule  that  creditors  are 
under  no  obligation  to  first  exhaust  the  estate  of  a 
principal  debtor  before  proceeding  against  that  of 
a  surety,  when  the  prinoipal  la  one  of  the  devisees 
of  the  surety's  land,  and  a  defendant  to  a  bill  to 
subject  it  toa  judgment  against  both,  equity  will  di- 
rect the  principal's  estate  first  w>pUed  to  the  judg- 
ment before  permitting  the  sale  of  tlw  surety's 
land. 


8.  Tlie  cosureties  of  tlie  deceased  judgment 
ibtor  tteing  also  parties  to  the  bill,  tbe  decree 
should  provide  for  the  apportionment  of  the  judg- 


ment among  ttiem,  after  first  exliausting  the  priu' 
oipal's  estate,  and  the  sale  only  of  enough  of  the 
land  of  each  to  pay  his  part,  unless  the  land  of 
some  one  or  more  should  prove  insufficient,  in 
which  case  the  lands  of  the  others  slwuld  liear  the 
deficiency  equally. 

4.  Before  a  sale  is  decreed  under  such  circum- 
stances, the  administration  aooounta  should  first 
be  settled. 

6.  The  executor  of  a  oo-obligee  of  the  judgment 
plaintiffs,  who  died  pending  the  action  on  the 
bond  for  the  breach  of  wtiich  the  judgment  was 
recovered,  is  not  a  necessary  i>arty  to  such  a  bilL 

On  rehearing.  For  statement  of  facts,  see. 
former  opinion,  6  S.  £.  Bep.  690. 

/.  C.  (iibson,  for  appellants.  Q.  D.  &ray 
and  A.  McD.  Green,  for  appellees. 

Lewis,  P.  This  case  is  before  us  on  a  re- 
hearing. The  facts  of  the  case  are  quite  ful- 
ly set  out  in  the  opinion  of  the  court  deliv- 
ered at  the  first  hearing,  and  which  may  be 
found  in  5  S.  £.  Rep.  690.  In  the  petition 
for  appeal  there  are  a  number  of  assignments 
of  error,  but  the  court  being  of  opinion,  for 
reasons  stated  in  its  opinion,  that  there 
were  no  errors  in  the  record  to  the  prejudice 
of  the  appellants,  affirmed  the  decrees  com- 
plained of.  The  case  was  submitted  on  the 
record  and  the  petition  for  appeal,  without 
argument,  oral  or  printed.  The  petition  for 
rehearing  is  based  upon  several  grounds,  a 
careful  consideration  of  which  satisSes  us 
that  the  conclusion  reached  on  the  first  hear- 
ing, namely,  that  the  appellants  have  not 
been  prejudiced  by  the  decrees  of  the  circuit 
court,  is  not  sustained  by  the  record,  which 


la  certainly  very  meager  and  imperfect  as  it 
comes  to  ns,  and  from  which  it  is  extremely 
difficult,  if  not  impossible,  to  ascertain  the 
rights  of  the  parties  with  anything  lilce  al»o- 
lute  certainty. 

There  is  no  doubt  that  the  point  made  by 
the  appellants  as  to  the  interest  of  the  late 
Ck>leman  G.  Beckham  in  the  tract  of  land 
called  "Ashland"  is  a  good  one;  that  is  to 
say,  according  to  the  doctrine  of  Thornton  t. 
Thornton,  3  Band.  (Ya.)  179,  decided  in  1825. 
he  became,  at  the  death  of  his  wife,  the  sole 
owner  in  fee-simple  of  the  whole  tract,  and 
hence  the  children  and  heirs  at  law  of  bis  de- 
ceased wife  took  no  interest  therein  whatev- 
er. The  appellants  are  devisees  under  the 
will  of  the  said  Coleman  C.  Beckham,  he 
having  devised  to  them  a  certain  designated 
portion  of  the  Ashland  farm,  including  the 
mansion-house  and  other  buildings.  And 
this  land  they  are  entitled  to  hold.  If  parti- 
tion of  the  farm  be  practicable,  until  all  the 
other  estate  of  which  the  said  Coleman  G. 
Jleckham  died  seised  or  possessed  has  been 
exhausted  in  the  payment  of  bis  debts.  The 
circuit  court,  however,  apparently  ignored 
the  will,  and  directed  a  partition  of  the  land 
to  be  made  between  the  estate  of  the  said 
Coleman  G.  Beckham  and  the  heirs  at  law  of 
bis  deceased  wife.    This  was  erroneous. 

An  account  ought  also  to  have  been  taken 
of  the  personal  assets  in  the  hands  of  the 
personal  representative  of  the  said  Coleman 
G.  Beckham,  which  does  not  appear  from  the 
record  to  have  been  done.  The  appellants 
have  also  the  right  to  require  the  property  of 
W.  A.  Beckham,  for  whom  the  said  Coleman 
G>  Beckhiim  was  surety,  to  be  exhausted  be- 
fore the  land  devised  to  them  is  sold  or  taken 
to  pay  the  debts  asserted  in  this  suit.  And 
the  judgment  for  the  satisfaction  of  wliich 
the  original  bill  was  filed  ought  to  be  appor- 
tioned equally  among  the  sureties  of  whom 
the  said  Coleman  C.  Beckham  was  one,  and 
who  were  also  made  defendants  to  the  bill, 
or  such  portion  thereof  as  cannot  be  made 
out  of  the  estate  of  the  principal  debtor, 
Charles  Short;  and,  as  was  held  in  Horton  v. 
Bond,  28  Orat.  815,  "if  either  should  make 
default  in  the  payment  of  his  part,  and  his 
lands  when  sold  should  prove  insufficient  to 
pay  such  part,  the  lands  of  the  others  should 
be  subjected  proportionately  for  such  part 
unpaid,  and  so  on  proportionately  upon  fur- 
ther default  of  any  party  occurring,  until  the 
lands  of  all  be  sold,  if  the  sale  of  ail  tie  nec- 
essary to  the  complete  satisfaction  of  the 
judgment"  It  follows  from  what  has  lieen 
said  that  the  demurrers  to  the  amended  and 
supplemental  bills  ought  to  have  been  sus- 
tained, with  costs  to  the  appellants,  but  the 
original  bill  should  not,  on  that  account,  have 
been  dismissed,  as,  under  its  allegations,  the 
plaintiffs  are  entitled  to  subject  the  whole  of 
the  Ashland  tract,  if  necessary,  to  the  satis- 
faction of  their  judgment.  The  decrees  com- 
plained of  will  therefore  be  reversed,  in  so 
far  as  they  are  in  conflict  with  this  opinion, 
and  the  cause  will  be  remanded  to  the  circuit 
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omnt  of  Oalpq>er  county,  witb  direeUont  to 
cause  the  intereet  of  the  appellants  In  the 
Ashland  tract  of  land  to  be  set  apart  to  them, 
if  that  be  practicable,  and,  in  any  event,  not 
to  direct  Its  sale,  unless  a  sale  thereof  be  nec- 
essary after  all  the  other  estate  of  which 
Coleman  C.  Beckham  died  seised  or  possessed 
shall  have  been  subjected  to  the  payment  of 
the  debts  proven  against  him  or  his  estate  in 
this  suit.  As  to  the  remaining  points  made 
in  the  petition  for  a  rehearing,  and  not  no- 
ticed in  this  opinion,  the  court  adheres  to  its 
former  opinion.  Tliere  are  no  particular  cir- 
cumstances disclosed  by  the  record  which 
take  the  case  out  of  the  operation  of  the  gen- 
eral rule  that  the  creditor  is  under  no  obliga- 
tion to  look  to  the  principal  debtor  or  to  his 
property,  or  to  exhaust  his  remedies  against 
the  latter  before  resorting  to  the  surety,  any 
further  than  has  been  already  indicated  In  re- 
spect to  proceeding  against  the  defendants 
Qiarles  Short  and  William  A.  Beckman,  who 
are  before  the  court. 


(U  va.  tm  

Skrnamdoah  Yal.  R.  Co.  «.  Ashbt's 

Tbustbes. 

(Supreme  Cowrt  of  Appeals  of  Virginia.   June 

WwTS— Rbtukn— Akbndiouit. 

1.  The  return  of  a  sheriff  to  a  summons  may  he 
amended  thirteen  years  after  judgment  by  deroult 
has  been  rendered  in  the  action,  so  as  to  show  that 
the  oounty  hi  which  service  was  had  on  the  de- 
fendant oorporation,  by  giving  one  of  the  directors 
a  copy  of  the  summons,  was  the  county  in  which 
he  resided,  and  the  judgment  will  be  validated  by 
such  amendment. 

8.  It  is  immaterial  that  subsequent  mortgagees 
of  the  oor]?oration  may  be  injured  by  the  amend- 
ment, it  not  belDK  shown  that  they  were  aware  of 
the  Irregularity  in  the  judgment,  which  was  duly 
docketed,  when  they  took  their  mortgages,  and  U 
they  were,  they  would  nevertheless  acquire  their 
liens  subject  to  the  judgment  plaintiff's  right  to 
have  the  record  perfected. 

W.  S.  Travera,  for  plaintiff  In  error.  John 
J.  Williams,  for  defendant  in  error. 

Lewis,  F.  This  is  a  writ  of  error  to  the 
circuit  court  of  Warren  county,  bringing  un- 
der review  an  order  of  that  court  permitting 
an  amendment  of  a  return  on  a  writ  of  sum- 
mons. It  appears  from  the  record  that  on 
the  4th  of  September,  1874,  Thomas  N.  Ashby 
instituted  an  action  of  debt  in  the  said  court 
against  the  Shenandoah  Valley  Bailroad  Com- 
pany, for  the  sum  of  $5,231.90,  and  $11.90 
costs,  upon  the  transcript  of  a  record  of  a 
judgment  which  he  had  previously  recovered 
against  the  said  company  in  one  of  the  courts 
in  West  Virginia.  On  the  original  summons 
sued  out  in  the  action  return  was  made  by 
John  T.  Lovell,  a  deputy  of  L.  Leach,  sherifT 
of  Warren  oounty,  as  follows:  "Executedthe 
within  summons  in  debt  on  September  5, 
1874,  upon  M.  B.  Buck,  one  of  the  directors 
of  the  Shenandoah  Valley  Railroad  Company, 
by  delivering  to  him  a  copy  thereof.  Johk 
T.  LovBu:.,  D.  S.,  for  L.  Lbaoh,  S.  W.  C." 
At  the  ensuing  October  term  a  judgment  by 
default  was  rendered  for  the  plaintifC  for  the 


sum  daimed  in  the  dedaration,  which  Judg- 
ment .was  several  years  afterwards  asserted 
by  the  trustees  of  the  plaintiff,  the  defend- 
ants in  error  here,  as  a  lien  upon  the  prop- 
erty of  the  defendant  company,  in  a  certain 
chancery  suit  pending  in  the  circuit  court  of 
Boanoke  city,  wherein  the  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Company  was  plaintiff 
and  the  said  railroad  company  was  defendant. 
But  the  claim  was  rejected  on  the  ground 
that  the  judgment  was  void,  because  there 
had  been  neither  service  of  process  upon,  nor 
voluntary  appearance  by,  the  defendant  in 
the  action  wherein  the  judgment  was  recov- 
ered. Subsequently  the  said  trustees,  after 
due  notice,  to-wit,  on  the  20th  of  October, 
1887,  moved  the  said  circuit  court  of  Warren 
county  to  permit  the  said  return  to  be 
amended,  which  motion  was  granted,  and 
the  return  was  accordingly  amended  by  the 
said  Lovell  so  as  to  read  as  follows:  "Exe-' 
cuted  the  within  summons  in  debt  on  Sep- 
tember 6,  1874,  upon  M.  B.  Buck,  one  of  the 
directors  of  the  Shenandoah  Valley  Railroad 
Company,  by  delivering  to  him  a  copy  hereof 
in  the  county  of  Warren,  Virginia,  in  which 
county  he  resided  at  the  time.  John  T. 
Lovell,  D.  S.,  for  L.  Leaoh,  S.  W.  C.  "  The 
defendant  company,  the  plaintiff  in  error 
here,  complains  of  this  action  of  the  circuit 
court  permitting  the  return  to  be  amended, 
and  the  principal  ground  of  its  complaint  is 
that,  as  the  original  return  does  not  show 
that  the  summons  was  served  in  conformity 
with  the  provisions  of  the  statute  relating  to 
the  service  of  process  in  such  cases  upon  the 
officers  of  a  corporation,  the  service  was 
without  legal  effect,  and  consequently  tha 
judgment  founded  upon  it  is  void,  and  can- 
not be  validated  by  amendment  of  the  return. 
There  is  no  doubt  that  the  original  return 
is  defective,  and  does  not  of  itself  show  that 
the  defendant  company  was  legally  brought 
before  the  court,  since  the  statute  expressly 
enacts  that  service  of  process  in  such  a  case 
upon  an  ofiScer  of  a  corporation  shall  be  in 
the  county  or  corporation  in  which  he  re- 
sides, and  that  "the  return  shall  show  this, 
and  state  on  whom  and  when  the  service 
was ;  otherwise  the  service  shall  not  be  valid. " 
Code  1873,  c.  166.  §  7;  Code  1887,  §  3227. 
It  must  therefore  be  conceded  thut,  unless 
leave  to  amend  the  return  was  rightly  grant- 
ed, the  judgment  is  void.  Barksdule  v.  Neal, 
16  Grat.  814;  4  Minor,  Inst.  532.  Without 
the  amendment  the  record  presents  a  case, 
not  of  a  defective  service  merely,  but  of  no 
service  at  all.  In  other  words,  it  presents 
the  case  of  a  judgment  rendered  by  a  court 
without  having  acquired  jurisdiction  over 
the  defendant,  which  is  simply  a  nullity. 
The  rule  that  a  court  of  general  jurisdiction, 
acting  within  the  scope  of  its  authority,  is 
presumed  to  act  rightly,  and  to  have  juris- 
diction to  render  the  judgment  it  pronounces, 
until  the  contrary  appears,  applies  only  as  to 
those  matters  concerning  which  the  record  is 
silent:  nor  can  it  operate  in  a  case  like  the 
present  to  supply  jurisdictional  facts  which 
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the  return,  according  to  the  statnte,  must 
showafflrmatively.  Harris  v.  Hardeman,  14 
How.  834;  Settlemier  ▼.Sullivan,  97  IT.  S. 
444;  Rlcliards  t.  Ladd,  6  Sawy.  40;  Dorr  ▼. 
Bobr.  82  Ya.  859. 

We  are  of  opinion,  however,  that  the  cip> 
cuit  court  did  not  err  in  permitting  the  re- 
turn to  be  amended,  and  that,  viewing  the 
<!a8e  in  the  light  of  the  amended  return,  the 
Judgment  is  valid  and  unassailable.  The 
<»se  is  not  within  the  principle  that  proceed- 
ings wliich  are  void  ah  initio  cannot  be  ren- 
dered valid  by  amendment,  for  here  the  effect 
of  the  amendment  was  not  to  confer  Juris- 
diction upon  the  circuit  court,  but  only  to 
perfect  the  proof  of  the  jurisdiction  which  it 
had  previously  acquired,  but  of  which  the 
«vidence  prescribed  by  the  statute  was  want- 
ing. In  other  words,  the  amendment,  by 
relating  back  to  the  original  return,  and  be- 
coming, in  effect,  a  part  of  it,  shows,  in  the 
prescribed  form  and  manner,  that  the  de- 
fendant company  was  duly  served  with  pro- 
cess, and  hence  had  notice  and  an  oppor- 
tunity to  be  beard,  which  are  essential  req- 
uisites to  the  jurisdiction  of  all  courts.  The 
extensive  power  with  which  every  court  is 
ordinarily  clothed  to  permit  an  amendment 
of  a  return  of  its  own  process,  whether  orig- 
inal, mesne,  or  final,  for  the  correction  of  a 
casual  and  honest  mistake  or  omission,  is  not 
affected  by  the  statute  abovo  referred  to,  and 
may  he  exercised  in  all  cases,  where  it  exists 
at  all,  as  well  after  judgment  as  before.  In 
some  cases  it  has  been  exercised  even  to  the 
extent  of  taking  asvay  altogether  a  cause  of 
action  growing  out  of  the  original  return, 
and  even  though  a  suit  or  motion  founded 
on  the  original  return  was  pending  at  the 
time.  And  it  makes  no  difference  that  the 
officer  by  whom  the  return  was  made  has 
gone  out  of  office  or  is  dead.  There  is  no 
specific  limitation  of  time  within  which  the 
power  may  be  exercised,  although  after  a 
considerable  lapse  of  time  it  should  be  exer- 
cised with  caution,  and  in  no  case  ought  it  to 
be  exercised,  unless  the  court  can  see  that  It 
will  be  in  f  u  rtherance  of  justice.  In  a  proper 
case,  however,  leave  to  amend,  so  as  to  make 
the  return  speak  the  truth,  ought  to  be,  and 
usually  is,  liberally  granted,  and  when  the 
amendment  is  made  the  same  effect  is  to  be 
given  to  the  return,  as  amended,  as  though 
it  had  at  first  been  put  in  its  present  form. 
In  other  words,  "the  amendment  takes  effect 
by  relation,  and  operates  as  if  made  at  the 
same  time  as  the  original  return."  Freem. 
Ex'n8,§§  859,  360;  4  Minor,  Inst.  839;  Stone 
v.  Wilson,  10  Grat.  529;  Walker  v.  Com.,  18 
Grat.  13,  51;  Ilichards  v.  Ladd,  6  Sawy.  40; 
Stotz  V.  Collins,  83  Va.  423,  2  S.  E.  Rep. 737, 
and  cases  cited.  This  being  so,  it  follows 
that  the  objection  founded  upon  the  form  of 
the  original  return  cannot  be  sustained. 

Nor  is  the  position  maintainable  that  the 
amendment  operates  to  the  prejudice  of  cer- 
tain creditors  of  the  defendant  company 
whose  debts  are  secured  by  mortgages  exe- 
cuted subsequent  to  the  rendition  of  the  judg- 


ment in  October,  1874.  There  are  casea 
which  hold,  and  we  do  not  question  the  doe- 
trine,  that  an  amendment  of  a  return  will 
not  be  permitted  to  affect  injuriously  the 
rights  of  third  persons  which  have  attached 
in  the  mean  time,  and  which  were  acquired 
upon  the  faith  of  the  verity  of  the  original  re- 
turn. But  the  present  is  not  a  case  ct  that 
class.  The  jadgment  was  duly  docketed, 
and  there  is  nettling  in  the  record  to  show 
that,  when  the  mort^iges  were  executed,  the 
judgment  was  not  supposed  to  be  valid.  At 
all  events,  the  liens  were  acquired  sabject  to 
the  right  of  the  plaintiff  in  the  judgment  to 
have  the  record  perfected,  as  has  b^n  done. 
The  order  permitting  the  amendment  muafe 
therefore  be  affirmed,  with  costs. 


(88  Va.  195) 
FbT  0.  OOUNTT  or  AXBEMABLK. 

(Supreme  Court  (tf  A.ppeal»  tf  Virginia.   June 
18, 1889.) 

CouMTiss— Actions— Whkx  ULlistavsasim. 
An  actloD  cannot  be  maintained  against  a  ooon^ 
for  personal  Injuries,  caused  by  the  negligence  at 
a  convict  of  the  state  penitentlaiy,  whUe  worldne 
on  a  publio  road  under  direction  of  the  oount^ 
because  the  county,  being  a  part  of  the  Bovereign 
power,  cannot  be  sued  in  the  absence  of  a  statute 
giving  ■  right  to  sue  in  sooh  oases. 

Davit  <&  Hartnan,  for  plaintiff  In  error. 
M.  Woods,  for  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  Jadg- 
ment of  the  circuit  court  of  Albemarle  coun- 
ty, rendered  on  the  14th  day  of  May,  1888. 
The  plaintiff  in  error  here  filed  her  petition 
before  the  board  of  supervisors  of  Albemarle 
county  on  the  25th  day  of  July,  1887,  repre- 
senting that  she  came  to  Charlottesville,  in  a 
buggy  drawn  by  one  horse,  on  the  21st  day  of 
April,  1887,  from  a  point  in  the  county  of 
Albemarle,  in  company  with  another  lady 
who  was  riding  in  the  same  buggy.  In  the 
afternoon,  about  4:30  p.  m.,  on  their  way 
home,  they  were  driving  along  one  of  the 
public  roads  of  Albemarle  county,  going  cau- 
tiously and  carefully  down  a  hill,  when  they 
came  to  a  point  where  the  public  road  was 
being  worked  on  by  a  chain-gang,  composed 
of  convicts  out  of  the  state-prison,  or  Peni- 
tentiary House  at  Richmond,  organized  by 
the  county  of  Albemarle  by  authority  of  an 
act  of  assembly  in  that  case  made  and  pro- 
vided; when,  seeing  a  cart  with  a  mule 
hitched  to  it  moving  up  the  hill  with  one  of 
these  convicts  walking  by  .the  side  of  the  cart, 
they  turned  out  of  the  way  on  their  right- 
band  side  as  far  as  they  could,  and  stopped, 
and  called  out  to  the  convict  to  look  to  the 
mule;  that  he  was  very  slow  to  do  this,  and 
so  slow  and  negligent  about  it  that  the  cart 
collided  with  the  buggy,  and  turned  it,  to- 
gether with  its  occupants,  into  the  ditch  on 
the  road-side,  and  hurt  the  petitioner  very 
much,  by  which  she  had  been  caused  suffering 
and  loss  in  physician's  fees,  and  other  ex- 
penses, and  that  she  believeid  herself  to  bo 
permanently  injured;  that  this  convict  was 
an  employ^  of  the  county  of  Albemarle,  and 
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that  the  oountj  was  therefore  liable  in  dam- 
ages for  tbese  personal  injuries  inflicted  upon 
her  by  the  county's  servant,  and  she  demand- 
ed i5,000  for  the  same.  This  claim  the  board 
of  supervisors  rejected,  and  she  appealed  to 
the  county  court,  when  her  petition  was  again 
rejected,  and  thereupon  she  appealed  to  the 
circuit  court  for  the  said  county,  when  the 
judgment  of  the  county  court  was  aflirmed, 
whereupon  she  brought  the  case  here  by  writ 
of  error. 

The  petition  was  rejected  in  the  county 
court  upon  demurrer;  so  all  we  have  to  con- 
sider here  is  the  single  question  whether  the 
petition  presents  a  case  for  which  the  county 
of  Albemarle  is  liable  to  answer  in  damages. 
The  decision  of  the  lower  courts  in  this  case 
is  founded  upon  the  principle  that  the  sover- 
eign cannot  be  sued  except  by  its  own  consent, 
as  may  be  provided  by  law;  and  that  in  the 
exercise  of  its  sovereign  power  it  is  liable 
neither  for  misuser  nor  non-user;  and  that  a 
county  in  this  state  is  a  political  subdivision 
of  the  state  fur  governmental  purposes  as  pra- 
scribed  by  public  law,  and  is  no  more  than 
the  state  liable  to  be  sued  for  its  public  acts, 
and  that  it  cannot  be  held  chargeable  for  the 
acts  of  an  officer  whose  duties  are  fixed  and 
prescribed  by  law.  Suits  against  the  state 
are  allowed  by  law  under-certain  regulations, 
and,  in  certain  specified  and  enumerated 
cases,  counties  in  this  state  are  authorized  to 
sue  and  are  suable  in  the  circuit  court  held 
for  such  county  in  their  own  names,  but  these 
are  limited.  The  thirteenth  section  of  chapter 
45  of  the  Code  of  1873  provides  that  "  counties 
may  sue  in  their  own  names  for  forfeitures, 
fines,  or  penalties  given  by  law  to  such  coun- 
ties, or  upon  contracts  made  with  them,  and 
may  be  sued  in  their  own  names,  in  the  cir- 
cuit court  of  such  county."  The  legislature 
has  given  a  remedy  in  cases  growing  out  of 
contracts  with  counties,  but  it  has  given  no 
remedy  against  a  county  for  the  negligence  of 
a  public  officer  or  servant  appointed  by  law, 
and  we  may  observe,  as  did  Lord  Kenton 
long  ago,  that  the  question  here  is  "  whether 
this  body  of  men,  who  are  sued  in  the  present 
action,  are  a  corporation,  or  qud.  a  corporation, 
against  whom  such  an  action  can  be  main- 
tained. If  it  be  reasonable  that  they  should 
be  by  law  liable  to  such  an  action,  recourse 
must  be  bad  to  the  legislature  for  that  pur- 
pose." Bussell  V.  Men  of  Devon,  2  Term  B. 
671.  "And  even  if  we  could  exercise  a  leg- 
islative discretion  in  this  case,  there  would 
be  gmat  reason  for  not  giving  this  remedy. " 

The  rules  established  by  the  courts  con- 
cerning municipal  corporations  have  but 
slight  application  to  counties  organized  as 
ours  are.  Our  counties  are  parts  of  the 
state;  political  subdivisions  of  the  state;  cre- 
ated by  the  sovereign  power  for  the  exercise 
of  the  functions  of  local  government.  As 
was  said  by  a  learned  judge  in  a  case  not  now 
modern,  counties  are  "at  most  but  local  or- 
ganizations, which,  tor  purposes  of  civil  ad- 
ministration, are  invested  with  a  few  func- 
tious  oharacteristio  of  a  corporate  existence. 


*  *  ♦  They  are  local  subdivisions  of  a 
state,  created  by  the  sovereign  power  of  the 
state,  of  its  own  sovereign  will,  without  the 
particular  solicitation,  consent,  or  concurrent 
action  of  the  people  who  inhabit  them." 
Board  v.  Mighels,  7  Ohio  St.  109.  A  munic 
ipal  corporation  proper  is  created  mainly  for 
the  interest,  advantage,  and  convenience  of 
its  locality  and  its  people.  A  county  organi- 
zation is  created  almost  exclusively  with  a 
view  to  the  policy  of  the  state  at  large,  for 
purposes  of  political  organization  and  civil 
administration,  in  matters  of  finance,  of  edu- 
cation, of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  of 
transport,  and  especially  for  the  general  ad- 
ministration of  justice.  With  scarcely  an 
exception,  all  the  powers  and  functions  of 
the  county  organization  have  a  direct  and  ex- 
clusive reference  to  the  general  policy  of  the 
state,  and  are,  in  fact,  but  a  branch  of  the 
general  administration  of  that  policy,  (opin- 
ion of  Brinkebhoff,  J.,  in  same  case.)  In 
that  case  it  was  sought  to  make  the  county 
liable  in  damages  to  one  who  suffered  a  per- 
sonal injury  from  the  neglect  of  the  commis- 
sioners of  the  county  in  the  discharge  of  their 
official  duties;  and  the  court  said:  "But  it  is 
said  the  members  of  the  board  of  county 
commissioners  are  chosen  by  the  electors  of 
the  county,  and  hence  the  board  is  to  be  re- 
garded as  tlie  agents  of  the  county,  for  whose 
torts  in  the  performance  of  official  duties  the 
county  ought  to  be  responsible.  True,  the 
people  of  the  county  elect  the  board  of  county 
commissioners,  but  they  also  elect  the  sheriff 
and  treasurer  of  the  county.  Are  the  people 
of  the  county,  therefore,  responsible  for  the 
malfeasance  in  office  of  the  sheriff,  or  for  the 
official  defalcations  of  the  county  treasurer? 

♦  *  *  We  cannot  but  think  that  county 
commissioners  are  not  agents  or  representa- 
tives of  the  county  in  any  such  sense  or  man- 
ner as  to  render  the  people  of  the  county 
justly  answerable  for  their  neglect,"  even  if 
the  neglect  be  such  as  would  create  a  civil 
liability  against  a  natural  person  or  a  munic- 
ipal or  private  corporation.  "It  is,"  he  adds, 
"  undoubtedly  competent  for  the  legislature 
to  make  the  people  of  a  county  liable  for  the 
official  delinquencies  of  the  county  commis- 
sioners; *  *  *  but  this  has  not  yet  been 
done,  and  we  think  that  such  liability  cannot 
be  derived  from  the  relation  of  the  parties 
either  on  the  principles  or  the  precedents  of 
the  common  law. "  See,  also,  Jacobs  v.  Ham- 
ilton Co.,  4  Fish.  Pat.  Cas.  81;  Sopei  v. 
Henry  Co.,  26  Iowa.  264;  Treadwell  V.  Com- 
missioners, 11  Ohio  St.  190;  Ang.  &  A.  Corp. 
§§  14,  23-25;  Bill.  Mun.  Corp.  §§  9.  32,  39, 
761,  762. 

In  this  case  the  county  of  Albemarle  is 
sued  to  recover  damages  resulting  from  the 
alleged  negligence  of  a  state  convict  engaged 
in  working  on  the  public  roads  of  the  state, — 
the  public  highways  in  the  county  of  Albe- 
marle belong  to  the  commonwealth,  not  to  the 
county, — and  of  the  alleged  negligence  of  a 
superintendent  who  was  appointed  by  the  au- 
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tbority  of  a  state  law.  No  suit  can  be  maiii> 
tainod  against  the  coontj  of  Albemarle  upon 
the  principle  of  mpondeat  superior,  be- 
cause the  relation  of  master  and  servant  did 
not  exist.  Sucb  ofiSceis  are  quasi  public  of- 
ficers of  the  state;  for,  although  the  officer  In 
charge  was  appointed  by  the  county,  yet  the 
office  and  duties  incident  to  It  M'ere  created 
by  an  act  of  the  legislature,  for  the  general 
public  welfare;  the  public  roads  of  Albemarle 
eounty  being  highways  of  the  commonwealth 
for  the  common  benefit  of  all  the  people  of 
the  state  who  have  a  right  to  use  them.  We 
have  been  referred  to  numerous  decisions 
concerning  the  character  of  the  duty  required 
of  these  and  other  officials  similarly  situated, 
drawing  a  distinction  where  the  duty  is  for 
the  benefit  of  the  general  public  and  where  it 
is  for  the  benefit  of  a  corporation,  but  we  do 
Dot  cite  them.     They  are  more  distinctly  ap- 

gUcable  to  municipal  corporations  proper  than 
}  such  organizations  as  counties,  which  are 
rather  political  subdivisions  of  the  state,  or, 
as  sometimes  denominated,  "quasi  corpora- 
tions." Upon  reason,  as  well  as  upon  au- 
thority, we  are  clearly  of  opinion  that  the 
Judgment  of  the  circuit  court  affirming  the 
adgment  of  the  county  court  of  Albemarle 
was  plainly  right,  and  the  same  will  be  here 
affirmed. 


(86  Va.  248) 

If  OOONNBU,  «t  al.  V.  NOBFOLK  A  W.  B.  Ou. 

(Supreme  Court  of  Appeala  of  Ffri/inia.  June 
18,1889.) 

Oabribbs  of  Goons— LtABnjTT. 
b>  the  absence  of  an  agreement  by  a  railway 
oompany  to  carry  fretght  beyond  the  end  of  ita 
route,  Ite  liability  for  injury  thereto  is  ended  by  its 
prompt  deliveiy  in  good  order  to  the  connecting 
carrier. 

D.  Trigg  and  C.  F.  Trigg,  for  plaintiflk  in 
error.  Fulkermm  A  Page,  for  defendant  in 
error. 

Fattmtlebot,  J.  This  Is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  Wash- 
ington county,  rendered  on  21st  day  of  May, 
1889,  in  an  action  of  trespass  on  the  case,  in 
which  T.  0.  McGonnell  and  li.  A.  McConnell, 
partners  under  the  firm  name  and  style  of  T. 
G.  &  R.  A  McConnell,  are  plaintiffs,  and  the 
Norfolk  &  Western  Bailroad  Company  is  de- 
fendant. The  material  facts,  as  disclosed  by 
the  record,  are  as  follows:  The  appellants, 
T.  Q.  and  B.  A.  McCionnell,  were  shipping 
merchants,  doing  business  at  McConnell's 
Switch,  a  point  upon  the  lino  of  the  ]!forfolk 
&  Western  Railroad,  about  a  mjle  or  more 
from  Abingdon,  in  Washington  county,  Va. 
They  were  engaged  in  the  course  of  their 
business  in  shipping  car-loads  of  ivy  roots; 
and  had  previous,  and  up  to  the  10th  of  June, 
1885,  loaded,  at  McConnell's  Switch,  and 
shipped  as  many  as  from  300  to  500  car-loads. 
Whenever  they  were  ready  to  ship  they  no- 
tified the  agent  of  the  Norfolk  &  Western 
Ballroad  Company  at  Abingdon  that  they 
wanted  a  car  placed  upon  their  switch  to  be 
loaded  by  them;  and,  for  their  convenience, 


this  was  done  by  the  said  oompany.  On  the 
10th  day  of  June,  1885,  the  plaintiffs  in  error 
having  notified  the  said  agent  of  the  said  com- 
pany at  Abingdon  that  they  wanted  a  car, 
and,  having  a  car  placed  upon  the  said  switch 
for  their  use,  loaded  the  car  with  their  own 
hands,  and  under  their  own  instructions,  with 
42,566  pounds  of  ivy  roots;  closed  and  se- 
cured the  doors  of  the  car  themselves;  and 
reported  to  the  agent  at  Abingdon  that  the 
car  was  loaded,  and  ready  tor  shipment.  It 
was  the  custom  of  the  company  not  to  issne 
a  bill  of  lading  for  shipments  from  McGon^ 
nell's  Switch  until  the  goods  were  actually  in 
transit;  and  on  the  11th  of  June  the  car, 
which  had  been  loaded  with  ivy  roots  and 
reported  ready  for  shipment  by  the  piaintifb 
in  error,  was  taken  into  the  train  at  McCon- 
nell's Switch  by  the  conductor,  and  reported 
to  the  agent  as  having  been  actually  shipped. 
Thereupon,  the  plaintiffs  in  error  having 
compli»i  with  the  customary  requirement  ot 
the  company  for  the  prepayment  of  the  freight 
upon  24,000  pounds  of  the  shipment,  a  little 
over  one-half  of  the  whole  freight,  the  excess 
to  be  paid  and  collected  at  the  ultimate  desti- 
nation and  delivery  of  the  shipment,  the  com- 
pany Issued  and  delivered  to  the  plalntHfs  in 
error  a  regular  bill  of  lading, — a  printed  form, 
with  the  blanks  filled  up  with  writing, — as  fol- 
lows: "Abingdon,  June  11th,  1885.  Received 
by  Norfolk  &  Western  Railroad  Company  of 
T.  G.  &  B.  A.  McConnell,  under  the  contract 
hereinafter  contained,  the  property  mentioned 
below,  marked  and  numbered  as  per  margin, 
(N.  &  W.  377.  Rates  from  A.  to  New  York, 
per  100  pounds,  special,  29}  cts.  CbargoB 
advanced,  $70.80.  Paid,)  in  apparent  good 
order  and  condition,  (contents  and  value  un- 
known,) viz.:  1  car  ivy  roots,  24,000.  To  be 
weigheii  and  excess  charged  ratably.  Laden 
at  McConnell's.  Consigned  to  Frank  St 
Weiss,  at  New  York,  to  be  transported  t^ 
the  Norfolk  &  Western  R.  B.  to  Norfolk,  and 
there  to  be  delivered  to  connecting  railroad 
or  water  line,  and  so  on  by  one  connecting 
line  to  another,  until  they  reach  the  station 
or  wharf  nearest  to  the  ultimate  destination. 
*  *  *  It  is  mutually  agreed  that  the  lia- 
bility of  each  carrier,  as  to  goods  destined 
beyond  its  own  route,  shall  be  terminated  by 
proper  delivery  of  them  to  the  next  succeed- 
ing carrier.  •  •  *  The  acceptance  of  this 
blU  of  lading  is  an  agreement  on  the  part  of 
the  shipper,  owner,  and  consignee  of  the 
goods  to  abide  by  all  its  stipulations,  excep- 
tions, and  conditions  as  fully  as  if  they  were 
all  signed  by  sucb  shipper,  owner,  and  con- 
signee. •  •  ♦  This  bill  of  lading  shall 
haVe  the  effect  of  a  special  contract,  not  liable 
to  l>e  modified  by  a  receipt  from  or  any  act 
of  an  intermediate  carrier,"  etc.  This  bill  of 
lading  was  forwarded  to  the  consignees, 
Frank  &  Weiss,  in  New  York,  by  the  plain- 
tiffs in  error  on  the  11th  day  of  Jone,  1885, 
the  day  upon  which  they  received  it.  The 
car  loaded  with  the  ivy  roots  was  transported 
to  Norfolk  by  the  Norfolk  &  Western  Rail- 
road just  as  it  was  loaded  and  sealed  by  the 
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plalntiffli  in  error,  June  10, 1885.  at  McCon- 
neU's  Switch,  and  was  deUvered  by  tbem  to 
ttw  eonn«cting  line,  the  Old  Dominion  Steam- 
l^ip  Company,  who  received  tbem  and  stored 
tbem  in  tneir  warehouse  in  Norfolk  on  June 
16. 188S.  at  the  Old  Dominion  Steam-Ship 
Company's  wharf,  and  the  Norfolk  &  West- 
ern Railroad  Company  had  no  control  over 
them  after  they  were  so  delivered. 

On  the  15th  of  June,  188$,  a  representatiTS 
of  the  firm  of  Frank  &  Weiss,  the  New  York 
consignees,  called  at  theoflaceof  the  assistant 
general  freiglitagenti  and  of  the  notice  clerk, 
of  the  Old  Dominion  Steam-Ship  Company. 
in  New  York,  and  stated  that  T.  G.  &  R.  A. 
McConnell  had  shipped  to  them  a  car-load  of 
ivy  roots,  and  that  they  would  refuse  to  re- 
ceive them;  and  immediately  this  informa- 
tion was  conveyed  to  the  agents  of  the  Old 
Dominion  Steam-Ship  company  at  Norfolk, 
as  follows:  "New  York,  June  15th,  1885. 
Messrs.  Cu]peper&  Turner.  Agents,  Norfolk, 
Va. — Dear  Sirs:  We  are  advised  by  Frank 
&  Weiss,  of  New  York,  that  T.  6.  &  R.  A. 
McConnell  has  shipped  them  a  car-load  of  ivy 
roots,  which  they  refuse  to  receive.  Please 
notify  the  Norfolk  &  Western  R.  R.  to  that 
eftect.  Yours,  truly.  W.  L.  Oillanden,  A. 
G.  F.  A."  This  was  received  and  indorsed 
by  Culpeper  &  Turner,  as  follows:  "Norfolk, 
June  16th,  '85.  R.  R.  To  Capt.  J.  F.  Cecil. 
Agent:  This  from  you.  June  15th,  N.  &  W. 
377.  Please  advise  disposition  at  once.  Cui^ 
PEPEB  &  TuKNER,  Agents."  Capt.  J.  F. 
Cecil  was  the  transportation  i^ent  of  the  Nor- 
folk &  Western  Railroad  Company  at  Nor- 
folk, Ya.,  and  he  indorsed  the  i»per:  "R.  R. 
W.  F.  Payne,  Esq. :  This  shipment  covered 
by  McConneU's,  W,  B.,  No.  984,  car  N.  &  W. 
877.  Stamp  date,  June  15th,  '85.  Please  get 
disposition  as  soon  as  possible.  Res.,  J.  F. 
Cecti..  R."  And  on  June  17.  1885.  Capt.  J. 
F.  Cecil  sent  the  following  to  the  agent  of  the 
Norfolk  &  Western  at  McConneU's  Switch: 
"June  17th.  '85.  R.  E.  Agent.  McConneU's: 
Please  note  the  attached  is  covered  by  your  W. 
B.  984,  June  11th.  Give  disposition  at  onoe. 
This  the  2d  trace.    Res.,  J.  F.  Ceoil,  B." 

It  was  the  custom  of  the  Old  Dominion 
Steam-Ship  Company  to  notify  consignees  in 
New  York  of  the  arrival  in  Norfolk  of  con- 
signments, which  must  be  received  at  once 
in  New  York,  upon  their  arrival,  as  they 
had  no  accommodations  to  store  and  protect 
them  in  New  York,  and  to  ask  for  oi-ders. 
Accordingly  the  following  was  sent  to  Frank 
Sb  Weiss:  "To  Messers.  Frank  &  Weiss.  839 
B.  Way.  New  York.  June  17th.  1885— Dear 
Sir:  We  are  advised  that  1  car  of  ivy  roots, 
consigned  to  yon.  has  arrived  at  Norfolk. 
Flease  inform  us  when  you  will  be  ready  to 
remove  them  from  our  wharf,  that  we  may 
wder  them  forward.  We  will  endeavor  to 
meet  yonr  wisbea  as  far  as  It  is  possible  for 
OS  to  do  so.  (N.  &  W.  877.)  Res..  W.  L. 
O11.1.ANDBS,  A.  O.  F.  A."  This  was  in- 
dorsed: "Betnae  to  receive.  Fbanx  & 
Weiss.  B." 

Mr.  B.  A.  McConnell,  one  of  the  plaintillk 


in  error,  was  a  witness,  and  in  his  testimony, 
on  cross-examination,  admitted  that  be  was 
informed  by  E.  S.  Eaney,  the  Ment  of  the 
Norfolk  A  Western  Railroad  Company  at 
Abingdon,  about  two  weeks  after  the  ship- 
ment, that  the  consignees  refused  to  receive 
the  roots,  and  that  he  had  known  from  two 
to  four  weeks  previous  to  the  4th  of  August, 
1885,  tliat  the  shipment  had  not  gone  to  its 
destination.  On  (he  4th  of  August,  1885,  be 
received  the  following:  "Abingdon,  Va., 
August  4th.  1886.  To  T.  G.  &  R.  A.  Mc 
Connell — Gents:  I  am  instructed  by  W.  T. 
Payne,  agent  claims  and  expenses,  to  notify 
you  that,  unless  yon  make  disposition,  witti- 
in  three  days  from  date  of  tills  letter,  of  the 
car-load  of  ivy  roots,  shipped  by  you  to  Frank 
Sb  Weiss,  at  New  York.  June  11th.  '85.  the 
same  will  be  sold  for  charges.  Yours,  ete., 
£.  S.  Hanbt,  Agent."  He  admitted  that 
he  bad  received  notice  from  New  York,  and 
from  Mr.  Haney.  agent  at  Abingdon,  that 
the  roots  were  in  Norfolk;  that  he  bad  looked 
and  made  diligent  search  for  the  "other  no- 
tice, which  he  had  received  from  Mr.  Haney, 
but  cannot  find  it."  He  allowed  the  roots  to 
remain  in  Norfolk  until  about  the  Istdf  Sep- 
tember, and  then  ordered  their  direction  to 
be  changed  to  Philadelphia;  whither  they 
were  accordingly  sent  and  delivered  by  bis 
direction  to  Bales  &  Co.,  who  reported  them 
as  totally  worthless.  These  are  the  material 
facts  in  the  record. 

The  suit  was  brought  to  recover  damages 
against  the  Norfolk  &  Western  Railroad  for 
breach  of  their  alleged  contract,  and  the  jury 
found  a  verdict  in  favor  of  the  defendant 
company;  which,  upon  motion,  the  court  re- 
fused to  set  aside,  and  entered  judgment  up> 
on  the  verdict. 

We  are  of  opinion  that  the  verdict  of  the 
jury  is  right,  and  that  there  is  no  error  in  the 
judgment  complained  of .  The  defendant  in 
error,  the  Norfolk  and  Western  Railroad 
Company,  did  not  undertake  to  transport  the 
ivy  roots  to  their  place  of  destination.  New 
Yoric ;  but  to  transport  them  to  Norfolk,  its 
terminus, and  there  todeliver  them  to  ihecon- 
necting  carrier.  Tliey  were  carried  prompt- 
ly to  Norfolk,  and  there  delivered  to  the  con- 
necting carrier,  the  Old  Dominion  Steam- 
ship line,  in  whose  warehouse,  upon  their 
wharf,  they  were  safely  and  properly  stored. 
Frank  &  Wetas,  to  whom  they  had  been  con- 
signed in  New  York,  advised  of  the  fact  that 
they  had  been  shipped  to  them,  by  receipt  of 
the  bill  of  lading,  which  the  plaintiffs  in  er- 
ror had  sent  to  them  on  the  11th  of  June, 
1885,  as  early  as  the  15th  erf  June,  1885.  gave 
notice  of  their  positive  refusal  to  receive  tHe 
consignment.  This  was  promptly  conveyed 
to  the  Norfolk  &  Western  Railroad  Company, 
and  by  them  to  the  sliippers.  T.  G.  &  R.  A. 
McConnell,  who  took  no  steps  or  gave  no  or- 
ders concerning  the  disposition  of  the  roots 
until  some  time  in  September,  when  they  had 
become  worthless.  Even  without  the  bill  of 
lading  or  contract  of  shipment,  the  duty  and 
responsibility  of  the  defendant  in  error  ended 
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wiib  the  deliveiy  of  the  roots  to  the  connect- 
ing carrier.  It  is  not  contended  by  the  plain- 
uSb  in  error  that  the  delay  and  dunage  com- 
plained of  occurred  before  the  delivery  by 
the  defendant  in  error  to  the  connecting  car- 
rier, in  good  order  and  in  prompt  time;  and 
it  is  distinctly  proved  that  the  injniy  occarred 
while  tbey  were  in  the  custody  of  the  Old 
Dominion  Steam-Ship  Company,  by  the  re- 
fusal of  Frank  &  Weiss,  the  consignees,  in 
New  Xork,  to  receive  them,  and  by  the  knowl- 
edge of  the  said  refusal  by  and  failure  of  the 
consignors,  T.  O.  &  B.  A.  McConnell,  to  give 
any  direction  or  to  make  disposition  of  the 
roots  until  they  were  worthless. 

The  liability  of  a  common  carrier  is  re- 
stricted to  its  own  route,  unless  it  contracts 
to  carry  the  goods  to  their  ultimate  point 
of  destination ;  and  such  contract  is  not  es- 
tablished by  proof  that  the  carrier  accepted 
the  goods  with  knowledge  of  their  destina- 
tion, and  named  the  through  rate  for  the 
same;  and,  in  the  al>sence  of  a  special  con- 
tract to  deliver  the  goods  at  a  point  beyond 
its  line,  the  receiving  carrier  is  not  liable  for 
loss  or  damage  occurring  to  the  goods  after 
their  delivery  to  the  connecting  carrier,  8 
Wood,  By.  Law,  p.  1672,  and  note  3;  Hadd 
V.  Express  Co.,  36  Amer.  Bep.  757;  Railroad 
Co.  V.  Manufacturing  Co.,  16  Wall.  318;  In- 
surance Co.  V.  Wheeler,  8  Amer.  By.  Rep. 
890:  Railroad  Go.  v.  Pratt,  22  Wall.  123; 
Railroad  Co.  v.  Androscoggin  Mills,  Id.  S94. 

The  plaintiffs  in  error  do  not  claim  or  pre- 
tend to  have  been  ignorant  of  the  limitations 
contained  in  the  bill  of  lading  which  was  is- 
sued to  and  received  by  them.  On  the  con- 
trary, they  themselves  prove  that  they  shipped 
hundreds — ^from  300  to  500 — car-loads  ot  ivy 
roots,  and  had  been  engaged  in  that  business 
at  that  place' for  many  years;  and  the  pre- 
sumption is  that  they  were  well  acquainted 
with  the  terms  of  the  bills  of  lading  issued 
by  the  defendants  in  error,  and  received  by 
them  in  the  conduct  of  this  business  of  ship- 
ping Ivy  roots.  But  we  have  decided  this 
case  even  without  reference  to  the  bill  of  lad- 
ing, or  the  evidence  of  the  contract  contain- 
ing express  stipulations  and  limitations  upon 
the  liability  of  the  defendant  in  error.  There 
were  instructions  given  and  instructions  re- 
fused by  the  court,  and  numerous  exceptions 
taken  to  the  rulings  of  the  court;  but  we 
think  those  that  were  given  properly  expound- 
ed the  law  of  the  case,  and  that  those  refused 
by  the  court  were  properly  refused,  because 
the  evidence  did  not  support  or  justify  them. 
We  think  the  judgment  in  the  case  is  right, 
uid  it  must  be  affirmed. 


MoobB  tt  aZ.  V.  Feibob,  Commissioner. 
(Saprenw  Court  tf  Appals  of  Vi/rgMti.  July 

Plsa  is  Abatbkxkt. 
L  In  an  action  to  subject  the  land  of  a  debtor  to  the 

rment  of  a  Judgment,  the  land  was  rented  by  or- 
of  court  to  the  debtor  himself,  and  he  executed 
o  the  oommiasioner  five  notes  for  the  rent.    Two 


of  the  notes  were  paid,  and  on  default  In  tba  pay- 
ment of  the  third  proceedings  were  taken  agwnst 
the  debtor  and  his  sureties,  which  resulted  in  am 
order  for  the  re-renting  of  the  land  for  the  tenn  of 
one  year,  for  enongh  to  pay  the  amount  due  on  tlia 
rent  note.  This  judgment  was  suspended,  bn^  in- 
stead of  taking  an  appeal,  the  debtor  obtained  an 
injunction  against  the  enioroement  of  the  deoresk 
and  from  the  order  dissolvinff  the  injunction,  and 
from  the  order  for  re-renting,  the  debtor  appealed. 
This  appeal  and  superaedeo*  the  debtor  set  up  In 
a  plea  in  abatement  in  an  action  against  him  oa 
another  of  the  rent  notes.  S.tiH,  VaaS,  it  was  prop- 
er to  overrule  the  plea,  and  enter  judgment  "sub- 
ject to  the  control  of  the  court, "  la  tiie  action  on 
the  first  note. 

2.  As  the  judgment  was  entered  "subject  to  the 
control  of  the  court"  in  the  former  action,  there 
was  no  occasion  for  a  writ  of  error. 

P.  a.  Blair,  for  plaintlflCs  In  error.  D.  8. 
Peine,  pro  le. 

BiCBABDfiON,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  Wythe 
county,  rendered  at  the  September  term 
thereof,  1887,  in  an  action  at  law  wherein  D. 
S.  Pelrce,  commissioner,  etc,  was  plaintiff, 
and  B.  B.  Moore,  Henry  Simraerman,  Sam- 
uel B.  Sayers,  and  D.  F.  Graham  and  John 
W.  Robinson,  partners  under  the  firm  and 
style  of  Qrahara  &  Robinson,  were  defend- 
ants. The  action  was  debt  on  a  promissory 
note  in  writing,  made  by  said  defendants  to 
said  plaintiff  on  the  10th  day  of  March,  1884, 
and  payable  to  said  plaintiff  three  years  after 
the  date  thereof,  for  81,400.  In  order  to  a 
proper  understanding  of  the  case,  it  will  be 
necessary  to  refer  briefly  to  two  other  suits, 
which  have  come  to  this  court,  and  in  which 
said  R.  R.  Moore,  as  debtor,  has  l>een  tlie 
principal  actor: 

(1)  In  November,  1883,  Isaac  J.  Leftwich 
filed  hia  bill  in  the  circuit  court  of  Wythe 
county  against  R.  R.  Moore,  to  enforce 
against  the  real  estate  of  said  Moore  the  lien 
of  a  judgment  recovered  against  him  by  said 
Leftwich  at  the  September  term  of  said 
court,  1883,  for  04,000,  with  interest  at  the 
rate  of  12  per  cent,  per  annum  from  the  11th 
day  of  Septoml)er,  1871,  till  paid,  and  costs, 
which  judgment  was  subject  to  certain  cred- 
its therein  specified.  The  bill  charged  that 
said  Moore  was  seised  in  fee-simple  of  sev- 
eral tracts  of  land  in  said  county,  all  of  which 
were  liable  to  the  lien  of  said  judgment,  and 
that  the  plaintiff  had  the  right  to  enforce  the 
same  by  a  sale  or  renting  of  said  real  eslato. 
With  bis  bill  the  plaintiff  filed  copies  of  three 
deeds,  marked,  respectively,  "B,"  •'C,"and 
"D,"  evidencing  the  title  in  fee  held  by 
said  Moore  to  the  lands  therein  described,  and 
alaove  referred  to  as  subject  to  tlie  lien  of  the 
plaintiff's  said  judgment;  and  the  bill  alleged 
that  the  rents  and  profits  of  defendant's  said 
land  would  not  pay  off  said  debt  in  five  years; 
and  prayed  for  a  sale  of  said  land  to  satisfy 
said  judgment,  and  for  general  relief.  The 
defendant,  R.  R.  Moore,  answered  the  bill, 
admitting  the  recovery  by  the  plaintiff  of  the 
judgment  mentioned  in  said  bill ;  admitting 
that  be  is  seised  in  fee  of  several  tracts  <a 
parcels  of  land  in  said  county;  and  says  be  is 
also  seised  of  a  life-estate  in  a  very  valu. 
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able  tract  In  said  county;  but  he  denies 
that  the  rents  and  proflta  of  bis  freehold 
limds  will  not  pay  off  plaintiff's  judgment 
in  five  years,  but,  on  the  contrary,  be  al- 
leges tbat  the  rents  and  profits  will  pay  oft 
said  judgment  in  five  years;  and  asks  tbat 
bis  lands  be  rented  to  pay  it,  and  that,  if  nec- 
essary, an  account  be  ordered  and  taken  to 
show  the  real  estate  owned  by  him,  and  the 
rental  value  thereof.  Such  proceedings  were 
had  that  at  the  December  term  of  said  court, 

1883,  a  decree  was  rendered  in  the  cause  in 
tayor  of  the  plaintiff  against  the  defendant 
for  $4,000,  the  amount  of  said  judgment, 
with  interest  at  the  rate  of  12  per  cent,  per 
annum  from  the  11th  day  of  September, 
1871,  till  paid,  and  011.36  costs,  subject  to 
certain  credits  therein  specified,  and  further 
decreeing  that  the  plaintiff  was  entitled  to 
enforce  said  judgment  against  the  real  estate 
of  the  defendant  mentioned  in  the  bill ;  and 
that  D.  S.  Felrce,  who  was  thereby  appointed 
a  commissioner  for  the  purpose,  proceed  to 
rent  the  real  estate  of  the  defendant,  or  so 
mach  thereof  as  might  be  necessary,  for  the 
period  of  five  years,  commencing  on  the  day 
of  renting,  at  public  auction,  etc.,  to  pay 
said  judgment  and  the  costs  of  suit,  unless 
the  defendant,  or  some  one  for  him,  should, 
within  30  days  from  the  date  of  the  decree, 
pay  off  the  said  judgment  and  costs.  The 
commissioner  proceeded  to  execute  the  de- 
cree, and  the  defendant  became  the  renter  of 
his  own  land  for  the  period  of  five  years  from 
the  10th  day  of  March,  1884;  and  in  obedience 
to  the  decree  said  commissioner  took  from 
the  renter  (the  defendant^  his  five  promis- 
sory notes,  each  for  $1,400,  and  each  dated 
March  10, 1884,  and  payable  to  said  commis- 
sioner, respectively,  in  one,  two,  three,  four, 
and  five  years, — they  being  tor  the  deferred 
payments,  and  without  interest. — with  Henry 
Simmerman,  S.  B.  Sayers,  and  Graham  & 
Bobinson  as  sureties,  which  notes  amounted 
to  a  sum  sufScient  to  discharge  said  decree. 
On  the  said  lOtb  day  of  March,  1884,  the 
date  of  said  rent  notes,  B.  B.  Moore,  the  prin- 
cipal in  said  notes,  conveyed  to  James  A. 
Walker,  trustee,  his  three  tracts  of  land 
owned  in  fee,  and  of  which  he  had  that  day 
become  the  renter,  and  executed  the  not«s 
aforesaid,  with  sureties,  in  trust  to  secure — 
First,  bis  sureties  in  said  notes;  and,  second, 
to  secure  the  same  persons  as  his  indorsers 
on  a  note  for  $5,000,  dated  20th  of  February, 

1884,  and  payable  at  the  Farmers'  Bank  of 
South- West  Virginia;  and  also  to  secure  S. 
B.  Sayers  In  the  sam  of  $350,  borrowed 
money. 

Commissioner  Feirce  having  reported  the 
rental  of  the  land  as  required  by  the  previous 
decree  of  December,  1883,  at  the  December 
term,  1884,  the  following  decree  was  entered 
In  the  cause:  "This  cause  coming  on  to  be 
heard  upon  the  papers  formerly  read  therein, 
and  upon  the  report  of  Commissioner  D.  S. 
Peirce,  and  it  appearing  from  said  report 
tbat  the  said  eonunissioner  has  rented  the 
land  <d  the  defendant  for  the  period  of  five 
v.9s.E.no.22— 64 


years,  from  the  10th  day  of  March,  1884,  and 
that  he  has  taken  5  promissory  notes,  pay- 
able 1,  2, 3, 4,  and  5  years,  respectively,  from 
that  datei  without  Interest,  and  that  said 
B.  B.  Moore  became  the  renter  of  his  said 
lands,  and  that  the  notes  were  signed  by  said 
Moore,  S.  B.  Sayers,  Henry  Simmerman,  and 
Qrabam  &  Bobinson,  as  sureties,  and  were 
for  the  sum  of  $1,400  each,  and  that  they  are 
sufficient  to  discharge  and  pay  off  the  decree 
of  the  complainant  against  the  defendant,  it 
is  adjudged,  ordered,  and  decreed  that  said 
rental  be  confirmed,  and  that  the  said  D.  S. 
Peirce  shall  proceed  as  receiver  to  collect  said 
notes  when  they  mature,  and  pay  over  the 
proceeds  of  the  same  to  the  complainant,  and 
report  his  proceeding  to  this  court  from  time 
to  time,  and  he  is  hereby  required  to  execute 
his  bond  in  the  penalty  of  $15,000  for  the 
faithful  discharge  of  his  duties  as  such  re- 
ceiver; and  the  cause  is  continued."  . 

B.  B.  Moore  paid  the  first  two  notes,  but 
made  default  in  payment  of  the  third,  tiiat 
falling  due  in  March,  1887.  These  facts 
were  reported  by  the  receiver  to  the  court, 
and  at  the  May  term,  1887,  the  following  de- 
cree was  entered  in  the  cause:  "This  cause 
came  on  this  day  to  be  heard  upon  a  report  of 
Commissioner  D.  S.  Peirce,  filed  this  day,  and 
it  appearing  from  said  report  that  the  rent 
note  executed  by  B.  B.  Moore  and  his  sure- 
ties, which  was  due  on  the  lOlh  day  of  March, 
1887,  has  not  been  paid.  A  rule  is  awarded,  on 
the  motion  of  the  complainant,  against  B.  B. 
Moore,  D.  P.  Graham  and  John  W.  Bobinson, 
partners  under  the  firm  and  style  of  Graham 
&  Bojiinson,  Henry  Simmerman,  and  S.  B. 
Sayers,  to  show  cause,  if  any  they  can,  why 
a  decree  should  not  be  entered  directing 
Commissioner  Peirce  to  re-rent  the  land  of 
said  B.  B.  Moore,  for  cash  enough  to  pay  off 
the  note  for  $1,400,  which  is  due  and  unpaid, 
and  in  default  of  rental  to  sell  the  same.  The 
rule  issued  accordingly,  and  was  duly  served. 
In  answer  to  the  rule,  B.  B.  Moore  says: 
"There  is  now  pending  in  the  supreme  court 
of  appeals  of  YirginiH  a  chancery  cause  of  B. 
B.  Moore,  Complainant  or  Appellee,  v.  G.  S. 
Bruce  et  al.,  on  an  appeal  from  this  court,  in 
which  the  very  debt  named  in  said  rule  is  in- 
volved; it  being  embraced  in  the  ainount  of 
liens  on  respondent's  real  estate  now  sought 
to  be  rented  or  sold,  taken  in  this  cause,  and 
said  debt  of  I.  J.  Leftwich,  and  the  very  real 
estate  sought  to  l>e  rented  or  sold  is  embraced 
in  said  account,  and  in  said  suit  in  court  of 
appeals;  and  D  ti.  Peirce,  commissioner,  and 
I.  J.  Leftwich,  are  parties,  appellees,  to  said 
suit,  and  a  supersedeas  has  been  executed 
upon  them,  and  they,  each  and  both,  jointljr 
are  guilty  of  a  contempt  of  said  process  of 
court  of  appeals,  if  they>  persist  in  enforcing 
said  Leftwich  debt  in  this  court  pending  said 
appeal  and  supersedeas;  and  having  an- 
swered," etc. 

The  rule  having  been  answered  at  the  same 
term,  (March,  1887,)  this  cause  of  Leftwich 
V.  Moore  was  brought  on  to  be  tieard  with 
the  said  cause  of  Bruce  v.  Moore,  referred  tr 
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in  the  answer  to  said  rule,  npon  the  papers 
formerly  read  in  the  first-named  cause;  the 
report  of  Commissioner  Peirce  filed  at  that 
term;  the  rule  awarded  therein,  duly  served, 
upon  the  rent-bond;  and  upon  the  exhibits 
filed  with  the  petition  for  said  rule;  and  up- 
on tlie  answer  of  the  defendant,  R.  B.  Moore, 
to  said  rule;  and  the  record  of  the  court  of 
appeals  in  the  first-named  cause;  and  the 
replication  by  said  complainant  to  said  an- 
swer, with  the  exhibits  filed  therewith;  and 
was  argued  by  counsel, — when  a  decree  was 
entered  in  said  two  causes,  in  which  we  find 
this  language:  "Upon  consideration  whereof 
the  court  is  of  opinion  that  none  of  the  land 
of  defendant,  Moore,  embraced  in  the  super- 
sedeas  of  the  court  of  appeals,  granted  in 
said  second-named  cause,  has  been  rented  in 
the  first-named  cause,  or  is  sought  to  be  reut- 
od  under  the  rule  aforesaid,  doth  adjudge,  or- 
der, and  decree  that  the  commissioner,  D.  S. 
Feirce.  who  was  duly  appointed  in  said  first- 
named  cause,  do  re-rent  the  land  of  said  de- 
fendant, of  which  he  is  seised  in  fee,  and 
which  was  rented  by  a  former  decree  in  said 
first-mentioned  cause,  for  a  period  of  one 
year,  for  enough  cash  to  pay  olT  the  balance 
due  on  the  rent-bond  due  on  the  10th  March, 
1887,  unless, "  etc.  And  the  decree  tlien  re- 
cites that,  it  having  been  reported  to  the  court 
in  the  last  mentioned  cause,  that  James  A. 
Walker,  trustee  of  B.  B.  Moore,  in  a  deed  of 
trust  therein  set  forth,  had  in  his  hands  S450, 
belonging  to  the  trust  fund,  it  was  further 
adjudged,  ordered,  and  decreed  in  said  last- 
named  cause  that  said  trustee  pay  oveir  this 
sum  to  D.  S.  Feirce,  commissioner,  antf  that 
said  commissioner  enter  a  credit  therefor  up- 
on the  rent  note  aforesaid,  as  of  the  date  of 
said  decree.  On  the  motion  of  the  defendant, 
Moore,  the  execution  of  this  decree  was  sus- 
pended upon  the  usual  terms.  But  instead 
of  appealing  from  this  decree,  as  was  indi- 
cated by  said  suspension  order,  the  defend- 
ant, Moore,  after  waiting  until  the  commis- 
sioner was  proceeding  to  execute  the  same, 
filed  an  elaborate  injunction  bill.  In  the  bill, 
after  setting  forth  the  facts  connected  with 
ttie  debt  due  from  him  to  Leftwich,  and  the 
litigation  resulting  in  the  renting  of  his  said 
Umds;  and  the  execution  of  said  five  notes 
tor  the  rent  for  the  period  of  five  years,  as 
aforesaid;  the  numbeir  and  amount  of  pay- 
ments made  by  him  to  Leftwich  on  said  $4,- 
000,  12  per  cent,  debt,  about  which  there  is 
no  controversy;  that  he  Iiad  paid  off  the  first 
and  second  of  said  rent  notes,  and  that  he 
bad  paid  $450  through  James  A.  Walker  on 
the  third  note, — that  which  fell  due  on  10th 
March,  1887,  and  the  same  for  which  the  de- 
cree for  re-renttng  aforesaid  lud  been  made; 
ibat  the  remaining  two  rent  notes  remained 
unpaid,  and  would  be  enforced  when  due, — 
then  assailed,  in  general  and  special  terms, 
tbe  whole  tiansaiction,  especially  the  taking 
of  nid  five  rent  notes,  as  nsnrions,  and  tliat 
tbe  taking  of  said  notes  was  a  reTocatlon  of 
the  contract  between  Leftwich  and  Moore, 
•nd  disentitled  tbe  former  to  tbe  12  per  cent. 


interest  contended  for.  though  the  contract 
was  lawful  when  made.  And  the  bill  seta 
forth  various  matters  connected  with,  or 
sought  to  be  connected  with  the  Leftwich 
debt,  which  are  of  no  importance,  and  need 
not  be  here  referred  to;  and  then  prays  that 
the  coart  will  decree  that  said  transaction 
was  tainted  with  usury;  that  said  Leftwich 
can  only  recover  the  just  principal  uf  his  debt 
without  interest,  and  pay  the  costs;  and  that 
he  (Moore)  may  have  set  off  against  said 
principal  the  amount  of  the  payments  col- 
lected and  credited  on  said  usurious  notes, 
and  a  decree  for  the  excess,  if  any;  that  said 
commissioner  be  enjoined  from  all  further 
proceedings  to  sell  or  rent  his  real  estate  un- 
der said  decree  complained  of,  ete. ;  and  for 
general  relief.  The  injunction  was  awarded 
as  prayed  for. 

D.  !S.  Feirce,  commissioner,  answered,  ex- 
plaining his  connection  as  counsel  for  Left- 
wich, and  as  commissioner  of  the  court,  with 
the  $4,000, 12  per  cent,  debt  due  by  Moore  to 
Leftwich,  and  explaining  that  said  Moore  be- 
came the  renter  of  his  own  land,  mentioned 
in  the  bill  of  Leftwich  against  him,  for  tbe 
period  of  five  years,  and  executed  said  five 
rent  notes,  with  sureties  as  aforesaid;  that 
said  notes  were  prepared  by  Moore's  counsel, 
each  note  being  for  $1,400,  and  all  amount- 
ing to  the  sum  necessary  to  discharge  the  de- 
cree in  favor  of  Liof  twich  against  Moore;  and 
that  the  notes  were  hence  taken  without  in- 
terest, and  that  the  transaction  was  reported 
to  and  confirmed  by  the  court.  Leftwich  al- 
so answered. 

On  the  10th  day  of  June,  1887,  the  fbllow- 
ing  decree  in  vacation  was  entered:  "This 
cause  came  on  to  be  heard  in  vacation  upon 
motion  of  defendants  to  dissolve  tbe  injuny 
tion  awarded  in  this  cause  on  the  18th  day  of 
May,  1886;  upon  the  bill  of  complaint;  ttie 
copy  of  the  record  of  tbe  chancery  cause  of  I. 
J.  Leftwich  v.  B.  B.  Moore,  filed  as  an  ex- 
hibit therewith;  the  several  answers  of  I.  J. 
I^eftwich  and  D.  S.  Feirce  to  said  bill,  with 
general  replications  thereto;  the  notice  of  the 
motion  to  dissolve,  which  appears  to  have 
been  duly  executed;  and  the  arguments  of 
counsel  for  the  complainant  and  the  defend- 
ant,— on  consideration  of  all  which  it  is  ad- 
judged, ordered,  and  decreed  that  said  in- 
junction be,  and  the  same  is  hereby  dis- 
solved." 

From  this  decree,  and  that  of  the  Mardi 
term,  1887,  In  said  suit  of  Leftwich  v.  Moore^ 
the  two  causes  are  here  on  appeal  Thus 
arose,  in  this  court,  the  case  of  Moore  v.  Left- 
wich, which  has  been  submitted,  but  not  yet 
decided.    See  post,  1018. 

(2)  There  is  the  case  of  Moore  v.  Bn»»b 
which  arose  as  follows:  In  April,  1886,  and 
pending  the  said  suit  of  Leftwich  v.  Mo«e 
in  the  circuit  court,  G.  S.  Bruce  filed  bis  biO 
in  the  circuit  court  of  Wythe  against  said  B. 
B.  Moore,  to  enforce  against  the  real  estate  of 
the  lattertwo  Judgments  theretofore  recovered 
against  him  by  said  Bruoe,  one  of  which  was 
reoovered  in  said  circuit  court  at  the&eptem- 


Digitized  by  VoiOOQlC 


Va.) 


MOOBE  «.  PEIBGE. 


1011 


ber  t«nn  thereof.  1885.  and  was  for  $1,678.63. 
with  interest  and  costs,  and  the  other  recov- 
ered therein  at  the  March  term,  1886,  tor 
$636.65.  with  interest  and  costs.  The  bill, 
after  setting  forth  the  said  judgments,  and 
charging  that  they  are  liens  on  the  real  estate 
of  said  Moore,  proceeds  to  set  forth  his  real 
estate  as  follows:  A  tract  of  965j^acres  on 
Beed  creek,  in  said  county  of  Wythe,  in 
which  said  Moore  has  a  life-estate.-T-it  being 
the  same  conveyed  in  a  deed  of  gift  dated  7tb 
of  August,  1877,  from  J.  F.  M.  Simmerman 
and  wife  to  said  B.  B.  Moore  and  wife;  the 
bill  alleging  that  the  life-estate  of  said  Moore 
in  160  acres  of  said  tract  bad  been  conveyed 
by  said  Moore  to  bis  daughter,  Mis.  MUo 
McBee.  but  that  said  Moore  was  still  the 
owner  of  the  life-estate  in  the  residue  of  said 
tract;  and  that  his  wife  Mrs.  Margaret  Moore, 
bad  l)een  dead  for  several  years,  and  left  sev- 
eral children  by  her  said  husband.  The  bill 
then  sets  forth  that  the  said  B.  B.  Moore  is 
the  owner  of  several  other  tracts  of  land  in 
said  county,  and  describes  them  as  the  lands 
embraced  in  the  trust-deed,  before  referred 
to,  from  said  Moore  to  James  A.  Wallcer, 
trustee,  a  copy  of  which  deed  is  exhibited 
with  the  bUl,  marked  "D."  And  the  bill  al- 
leges that,  as  the  complainant.  Bruce,  is  in- 
formed, a  considerable  portion  of  the  debts 
secured  by  said  trustdeed  have  been  paid  off, 
so  that  to  that  extent  the  land  is  released  of 
that  incumbrance;  and,  further,  that  the  se- 
oorities  and  indorsers  sought  to  be  saved 
harmless  by  said  deed  have  not  been  called  on 
to  pay  anything  for  said  Moore.' 

Thus  the  complainant,  Bruce,  alleges  in  his 
bill  that  he  is  advised  that  there  are  no  other 
Uens  prior  to  those  of  his  said  judgments, 
except  those  already  provided  for  by  the  rent- 
ing of  said  Moore's  lands  as  aforesaid,  and 
therefore  he  claims  that  he  is  entitled  to  sub- 
ject to  sale,  for  the  satisfaction  of  his  said 
two  judgments,  the  life-estate  of  the  said  B. 
B.  Moore  in  the  956^acre  tract,  less  the 
amount  conveyed  to  Mra.  McBee,  and  also  the 
fee-simple  interest  of  said  Moore  In  the  other 
lands  described  and  set  out  in  the  trust-deed 
aforesaid,  subject  to  the  lien  of  the  said  trust- 
deed.  The  bill  then  refers  to  the  fact  that 
certain  lands  of  B.  B.  Moore  had  been  rented 
out  in  the  said  suit  of  Leftwich  v.  Moore, 
and  alleges  that  the  rents  and  profits  of  said 
Moore's  lands  would  not,  therefore,  be  sufiB- 
eient  to  pay  off  bis  (Bruce's)  payments  in 
five  years.  And  the  complainant,  Bruce, 
waiving  an  answer  on  oath,  prayed  that  B. 
B.  Moore,  James  A.  Walker,  trustee,  Henry 
Km  merman,  S.  B.  Sayers,  D.  F.  Graham  and 
Jobn  W.  Bobinson,  partners  under  the  firm 
and  style  of  Graham  A  Bobinson,  be  made 
parties  defendant  to  the  bill,  and  be  required 
to  answer  same,  and  that  an  account  be  or- 
dered and  taken  to  show  the  Uens  upon  the 
xeol  estateof  s^d  Moore,  and  also  the  amount 
of  real  estate  owned  by  him,  and  the  present 
stattu  of  same,  and  that  the  same  be  decreed 
to  be  sold,  or  enoogh  thereof,  to  pay  off  com- 
plainant's (Bruoe's)  said  Judgment  liens,  to- 


gether with  costo  of  foit,  etc.,  and  for  gen- 
eral relief. 

The  defendant,  B.  B.  Mbore,  demurred  to 
and  answered  the  bill  of  the  complainant, 
Bruce,  and  in  his  answer  says  "tliat  by  a 
lease  dated  8th  August,  1885.  a  copy  of 
which  is  herewith  filed,  marked  'A,'  and 
prayed  to  l)e  considered  a  part  of  this  answer, 
your  respondent  rented  all  of  his  lands  in  the 
bill  mentioned  to  J.  A.  Davis,  upon  the 
terms  set  forth  in  said  written  lease;  that  re- 
spondent at  once  delivered  possession  of  idl 
of  his  lands  to  said  Davis,  who  has  since 
that  time  used,  occupied,  and  held  the  same, 
and  now  holds  them,  under  his  said  lease; 
that  the  said  contract  at  first  applied  to  the 
east  end  of  the  pond  field,  but  the  privilege 
was  given  to  said  Davis  to  take  all  of  respon- 
dent's land,  and  said  Davis  elected  to  do  so, 
and  by  respondent's  consent  he  took  posses- 
sion of  all  of  the  same,  paying  respondent 
according  to  said  contract  for  the  lands  cul- 
tivated, and  a  fair  rental  for  others. "  For 
this  remarkable  averment  in  the  answer  of 
B.  B.  Moore  he  vouclies  the  following  very 
peculiar  paper,  which  he  exhibits  with  his 
answer,  marked  "A,"  and  relies  upon  it 
alone  to  defeat  the  right  of  his  acknowledged 
judgment  creditor,  Bruce,  to  proceed  then  to 
subject  any  portion  of  his  (Moore's)  lands  to 
the  satisfaction  of  said  judgment  liens.  "1 
have  this  day  swapped  a  black  spotted  yoke  of 
oxen  to  Gus.  Davis  for  a  4-year  old  gray 
mare.  Davis  gives  me  ($20)  twenty  doUars 
to  boot,  with  t£e  understanding  that  oxens  is 
to  doo  said  Moore's  hauling  from  this  till 
next  spring,"  etc.  "Said  Davis  has  also 
rented  the  east  end  of  Fond  field  to  go  in  rye 
and  wheat  and  corn,  giving  Moore  one-third 
of  the  cropp.  Davis  to  pay  Moore  part  in 
granery,"  etc,  "for  him,  with  the  refusal  of 
what  grounds  said  Davis  may  want,  at  reason- 
able terms,"  etc.,  "till  end  of  Moore's  rental, 
in  1889,"  etc.  [Signed]  "B.  B.  Moobb.  J. 
A.Davis.    8th  Aug., '85." 

It  is  difficult  to  perceive  how  this  contract 
alK>ut  the  exchange  of  the  black  spotted  oxen 
for  the  gray  mare,  and  the  recital  that  the  oxen 
were  to  continue  to  do  Moore's  hauling  until 
the  following  spring,  and  that  Davis  had 
rented  the  east  end  of  "Fond  Field,"  to  go 
in  rye  and  wheat  and  com,  etc.,  could  be  tort- 
ured into  a  contract  by  which  Moore  leased 
all  his  real  estate  to  Davis.  There  is  not  a 
word  in  the  so-called  "contract  of  lease" 
which  even  remotely  indicates  anything  of 
the  kind.  As  to  the  renting  of  the  east  end 
of  "Fond  Field,"  it  would  he  impossible  to 
tell  what  was  referred  to  but  for  the  words, 
"to  go  in  rye,  wheat,  and  corn."  And  if, 
therefore,  it  must  be  conceded  that  a  portion 
of  Moore's  land  was  referred  to  by  the  words 
"Fond  Field,"  we  are  left  in  the  dark  as  to 
whether  that  field  was  a  part  of  the  tract 
aforesaid,  in  which  he  owned  only  a  life-estate^ 
or  was  part  of  one  of  the  several  tracts 
owned  by  him  in  fee.  If  the  latter,  then  it 
is  a  matter  wholly  immaterial ;  for  these  lands 
had  been  rented  out  under  a  decree  in  said 
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fluit  of  Leftwich  v.  Moore,  long  prior  to  said 
pretended  contract  of  lease;  and  if  any  intel- 
ligent inference  can  be  drawn  from  the  clos- 
ing  words  in  said  contract,  "with  the.refusal 
of  what  grounds  said  Davis  may  want,  at 
reasonable  terms,"  etc.,  "till  end  of  Moore's 
rental.  In  1889,"  etc.,  it  is  tliat  "Pond  Field" 
is  part  of  the  land  owned  by  Moore  in  fee; 
as  the  words,  "till  end  of  Moore's  rental  in 
1889,"  etc.,  must  refer  to  the  fact  that  Moore 
had  become  the  renter  of  his  said  fee-simple 
lands  for  a  term  of  years,  which  term  ex- 
pires in  1889,  as  before  stated.  So  that  in  no 
event  is  the  contract  of  lease  to  Davis,  thus 
attempted  to  be  set  up,  worth,  for  the  pur- 
pose for  which  it  is  relied  upon,  the  paper 
upon  which  it  is  written. 

Having  thus  attempted  to  set  up  the  spot- 
ted oxen  and  gray  mare  paper  as  an  impedi- 
ment to  the  enforcement  of  the  complainant's 
(Bruce's)  judgment,  Moore  then  proceeds  to 
-say:  "Respondent  avers  that  he  considers 
said  contract  ■■  valid  and  binding  on  him; 
and  as  it  was  made  and  executed  8th  August, 
1885,  before  complainant  liad  any  Judgment 
lien  on  said  land,  it  should  expire  before  any 
«ale  can  be  made  for  the  beneflt  of  said  Bruce. 
Respondent  says  that  J.  A.  Davis,  under  his 
said  written  lease,  expended  large  sums  of 
money  and  much  labor  on  said  lands,  and  he 
has  now  many  contracts  for  grazing  the 
grass  lands,  and  he  is  cultivating  aU  the 
others.  Respondent  says  said  Davis  Is  a 
proper  party  to  this  suit,  and  should  be  so 
made  before  any  hearing  thereof. "  The  re- 
spondent, Moore,  then  proceeds  in  bis  answer 
to  admit  bis  ownership  for  life  of  the  tract  of 
956}  acres  of  land  con  veyed  to  him  and  wife  by 
J.  P.  M.  Simmerman,  as  aforesaid.  He  also 
admits  the  existence  of  the  deed  of  trust,  and 
bis  ownership  in  fee  of  the  lands  embraced 
therein,  but  insists  that  said  lands  owned  by 
him  as  aforesaid,  are  valuable,  and  that  the 
same,  by  proper  effort,  with  proceeds  of  a 
portion  thereof  recently  sold  by  consent  of 
said  trustee,  and  other  sales  contemplated, 
would  in  five  years  pay  the  debts  due;  and 
he  insists  that  under  no  circumstances  shonld 
all  of  said  lands  be  sold,  but  only  so  much  as 
may  be  necessary  to  pay  the  debts  due  at  the 
time  of  the  sale.  And  it  is  further  admitted 
as  stated  in  the  bill  of  complainant,  Bruce, 
that  a  portion  of  said  land  is  now  rented  un- 
der a  decree  in  said  suit  of  Leftwich  against 
Moore,  and  that  respondent  himself  is  the 
renter  thereof;  and  the  record  in  said  last- 
named  suit  is  exhibited  with  and  as  part  of 
respondent's  answer,  marked  "  B. "  Respond- 
ent then  deniea  the  power  of  the  court  to 
take  charge  of  said  rented  lands,  oiider  a  de- 
cree in  another  cause,  unless  that  cause  be 
consolidated  with  this,  and  all  parties  inter- 
ested in  said  tented  lands  be  bronght  before 
the  court;  and  therefore  the  respondent  in- 
sists that  both  I.  J.  Leftwich.  the  plaintiff  in 
'laid  cause  of  Lettwieb  against  Moore,  and  D. 
S.  Peirce.  the  commissioner  therein,  should 
4)0  made  parties  to  this  suit  of  Bruce  against 
Moore.     The  respondent,  Moore,  then  con- 


cludes his  answer  to  Bruce's  bill  by  referring 
to  the  account  taken  in  the  cause  by  Com- 
missioner Boiling  under  the  vacation  order 
for  an  account,  of  June  15,  1886,  and  re- 
turned August  9, 1886.  prior  to  the  answer 
of  respondent,  Moore,  and  says  that  the 
debts  reported  by  Commissioner  Boiling,  to- 
wit,  "the  debt  due  Farmers'  Bank  of  about 
$3,978,  more  or  less,"  and  "a  portion  of  the 
debt  due  D.  S.  Peirce,  commissioner,  (for 
Leftwich  debt,)  of  about  $1,400,  is  not  due, 
and  will  not  be  until  10th  March,  1889,  and 
no  lands  can  be  sold  or  rented  for  debts  not 
due." 

Such  is  the  answer  of  the  respondent, 
Moore,  to  the  bill  against  him  by  G.  S.  Bruce, 
and  it  cannot  be  said  that  it  suggests  any 
valid  defense  whatever.  The  lands  owned 
by  Moore  in  fee  liaving  l>een  rented  to  satisfy 
the  complainant's  debt  in  the  said  suit  of 
Leftwich  against  Moore,  and  Moore  himself 
having  bea>me  the  renter  thereof  for  the 
term  of  Ave  years,  which  term  tiad  not  ex- 
pired, it  became  necessary  in  this  suit  of 
Bruce  against  Moore  to  take  an  account  of 
the  liens  on  the  lauds  of  Moore  and  the  lands 
owned  by  him  subject  thereto.  The  report 
of  the  commissioner  showed  that,  in  addition 
to  said  fee-simple  lands,  which  bad  been 
rented  as  aforesaid,  and  which  were  incum- 
bered by  said  trust  deed,  said  Moore  owned  a 
life-estate  in  said  956i-acre  tract  conveyed  to 
him  and  wife  by  said  Simmerman,  except  a 
portion  thereof  conveyed  by  him  to  Mrs. 
McBee,  as  aforesaid.  At  the  September 
term,  1886,  it  seems  that  J.  A.  Davis  pre- 
sented his  petition,  setting  up  his  claim 
as  lessee  of  all  the  lands  of  R.  R.  Moore  un- 
der said  pretended  contract  of  lease  of  8tb  Au- 
gust, 1885,  referred  to  in  the  answer  of  B.  R. 
Moore.  The  petition  evidently  proceeds  up- 
on the  unwarranted  assumption  that  the 
lands  rented  in  the  suit  of  Leftwich  against 
Moore  not  only  included  the  lands  owned  by 
Moore  in  fee,  but  also  the  956i-acre  tract  in 
which  he  had  only  a  life-estate,  when  the  lat- 
ter tract  was  not  so  rented.  However,  the 
cause  then  (September  term,  1886)  came  on 
to  be  heard  upon  the  bill  of  the  complainant 
and  the  exhibits  filed  therewith,  and  npon 
the  orders  entered  in  vacation,  and  upon  the 
report  of  W.  H.  Boiling,  commissioner,  and 
upon  the  exceptions  to  uid  report,  and  upon 
the  demurrer  and  exhibits  and  answer  of  B. 
R.  Moore,  and  upon  the  petition  and  exhiUts 
of  J.  A.  Davis,  and  Joinder  in  said  demurrer 
and  replication  to  said  answer, "  when  a  de- 
cree was  rendered  in  which  the  following 
language  occurs:  "It  appearing  to  the  court 
that  the  only  unincumbered  land  belonging 
to  the  said  defendant,  B.  R.  Moore,  whiSb  is 
subject  to  complainant's  Judgment  liens  in  the 
bill  and  proceedings  mentioned,  and  the 
other  judgment  liens  in  the  said  rq>ort  nten- 
tioned,  is  the  life-estate  at  said  defendant,  B. 
B.  Moore,  in  the  956|-aore  tract,  less  the 
amount  conveyed  to  Mrs.  McBee;  and  it  also 
appearing  that  the  rents  and  profits  of  said 
life-estate  will  not  p^y  out  the  debts  of  otno- 
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plainant  in  Sve  years, — it  is  adjudged,  or> 
dered,  and  decreed  that  the  same  be  sold  at 
the  front  door  of  Wythe  court-bouse,  at  pub- 
lic auction,  on  some  court  day,  if  the  said 
defendant,  Moore,  or  some  one  for  him,  does 
not  pay  off  the  said  judgments  within  30  days 
from  this  date;  and  D.  S.  Feirce  is  hereby 
appointed  a  commissioner  for  the  purpose  of 
making  said  sale,"  etc.  Fram  tliis  decree 
both  the  defendant,  B.  B.  Moore,  and  said 
petitioner,  J.  A.  Davis,  applied  for  and  ob- 
tained appeals;  and  thus  there  came  into  ex- 
istence  in  this  court  the  two  cases  of  Davis  v. 
Bruce  and  Moore  v.  Bruce,  which  were  heard 
together  at  the  last  term  of  this  court,  when 
a  decree  was  rendered  by  this  court  reversing 
said  decree  of  September  term,  1886,  in  said 
cause  of  Bruce  against  Moore,  in  so  far,  and 
only  in  so  far,  as  the  same  directed  a  sale  of 
said  life-estate  "before  and  without  ascer- 
taining the  extent  of  the  rights  of  Davis  as 
tenant  in  possession  of  the  lands  ordered  to  be 
sold,  and  not  providing  for  his  protection," 
bntafflrming  aaid  decree  in  all  other  respects. 
7  S.  E.  Bep.  195. 

It  is  now  perfectly  clear  that  the  all^^ 
contract  of  lease  under  which  Davis  claimed, 
conferred  upon  lilm  no  such  rights  as  were 
attempted  to  be  set  up  by  him ;  that  be  was 
not  a  necessary  or  proper  party;  that  all  nec- 
essary and  proper  parties  were  before  the 
court. 

This  brings  OS  to  the  case  in  band  of  B.  B. 
Moore  et  al.  v.  D.  S.  Feirce,  Com'r,  etc.  The 
case  is  as  follows:  To  the  August  rules, 
1887,  of  the  circuit  court  of  Wythe  county, 
D.  S.  Feirce,  commissioner  in  the  aforesaid 
suit  In  chancery,  of  Leftwich  t.  Moore  et  al., 
brought  an  action  of  debt  against  said  B.  B. 
Moore,  Henry  Simmerman,  Samuel  B.  Say- 
ers,  and  D.  P.  Graham  and  John  W.  Bobin- 
son,  partners  under  the  firm  and  style  of 
Graham  Bobinson,  upon  a  rent-bond  executed 
In  said  ciiancery  cause  to  said  Feirce,  as  com- 
missioner, for  $1,400.  To  this  action  th« 
defendants  appeared  at  rules,  and  filed  their 
plea  in  abatement,  to  the  effect  that  this  ac- 
tion was  superseded  by  the  appeal  and  simper- 
tedeas  in  the  said  injunction  suit  of  Moore 
against  Leftwich.  At  the  succeeding  term 
of  said  court  the  said  plea  in  abatement  was 
objected  to.  and  the  court  sustained  the  ob- 
jection, rejected  the  plea,  and  gave  judgment 
for  the  plaintiff,  "subject  to  the  contool  of 
the  court  in  the  chancery  cause  of  Leftwich 
against  Moore."  Thereupon  the  defendants 
obtained  from  one  of  the  judges  of  this  ooort 
a  writ  of  error  to  said  judgment,  but  mt  to 
operate  as  a  «tfp«r«0dM»  thereto.  Itlsaban- 
dantly  clear  that  the  eireoit  court  did  not  err 
in  rejecting  the  defendant's  said  plea  in 
abatement,  and  giving  judgment  for  the 
plaintiflr  in  said  action  of  dabt.  The  ptoa  in 
atwtement  was  wholly  Inappropriate  aa  «  de- 
fense to  said  action,  which  was  founded  npon 
one  of  the  rent  notes  executed  to  said  eom- 
missioner,  in  tiie  suit  of  Leftwich  against 
Moore,  by  said  Moore  and  ottaera,  bis  sure- 
ties, for  the  rant  at  liis  own  lands;  and  the 


record  shows  that  the  judgment  was  entered 
"subject  to  the  control  of  the  court  in  the 
chancery  cause  of  Leftwich  against  Moore." 
There  was  therefore  no  occasion  for  any  writ 
of  error  to  said  judgment,  as  the  appeal  and 
tnpertedeas  awarded  in  the  previous  Injunc- 
tion suit  of  Moore  against  Leftwich  simply 
superseded  the  decree  of  March  term,  1887, 
rendered  in  the  said  cause  of  Leftwich  against 
Moore,  and  directing  to  be  re-rented  the  lands 
of  said  Moore  which  bad  been  rented  under 
a  fornter  decree  in  the  same  cause.  All  this 
fully  appears  in  the  elaborate  statement  above 
of  the  several  causes  of  Leftwich  v.  Moore, 
Bruce  v.  Morae,  Moore  ▼.  Bruce  et  al.,  and 
the  present  case  of  Peirce,  Oom'r,  ▼.  Moore  et 
al.,  and  the  several  appeals  in  said  causes  re- 
spectively. A  single  glance  at  the  state- 
ment of  the  proceedings  had  in  said  causes  is 
sufScient  to  show,  when  all  of  them  are 
looked  at  together,  that  no  error  was  com- 
mitted by  the  court  below  in  either  of  tiip 
cases,  and  that  the  several  sppeala  should 
iiave  been  refused.  For  these  reasons  wo 
are  ot  opinion  to  aJDnn  the  judgment  of  the 
court  below  in  the  present  ease  of  Moore  «t 
al.  V.  Peirco,  Com'r. 
Jodgment  afflmwd. 


Is  vf  rtmtmim,  Mr 


MOOBB  «. 
{Supremt  Court  af  Aj. 

0siniT. 
In  an  aotioa  to  sabjeot  tin  lands  of  a  debtor  to 
the  payment  o(  a  judgment,  a  oommissloner  was 
ordered  to  rent  the  lands  for  a  term  of  five  jean, 
for  an  amount  soffloient  to  pw  the  jadffment  and 
costs,  and  the  land  was  rented  to  the  debtor  him- 
self, who  ezeeated  five  bonds,  bnt  instead  of  tak- 
ing the  bonds,  with  interest  from  date  of  renting, 
they  ware  taken  witbont  interest  for  a  sum  sui- 
floient  in  the  aggregate  to  discharge  the  debt 
and  interest,  and  were  approved  by  the  oourt. 
HM,  that  toey  were  not  usnrions. 

Appeal  from  circuit  court,  Wythe  county. 
F.  a.  Blaitt  for  appellant.    D.  8.  Paint, 
torappeUea 

BiOHABDSON,  J.  In  the  case,  just  decided, 
of  Moore  v.  Feirce,  ante,  1008,  it  became  nec- 
essary to  state  in  full  the  circnmstanoes  un- 
der which  arose  the  several  suits  against  B. 
B.  Moore,  the  appellant  heceb  and  ttw  several 
appeids  therein  to  this  court,  and  in  the  qdn- 
icn  in  that  case  it  has  been  stated  that  there 
wsB  no  error  oommitted  by  the  oourt  below 
tai  eittier  of  thena;  and,  this  being  one  of 
those  cases,  bnt  very  little  need  be  stated,  as 
the  decree  in  this  ease  muat  also  be  afBrmed. 
In  the  or^nal  snit  (A  Leftwioh  v.  Moore,  as 
stated  in  the  ease  ofcreaaid,  of  Moore  v. 
Peiroe,  there  was  a  decree  to  rent  the  lands 
of  Moore,  owned  by  him  in  fee,  and  the  same 
W«*D  aooordingly  rented;  the  said  Moore  be- 
oomln(g  tlw  renter  of  his  said  lands  for  a  term 
cC  Ave  jrettfc,  for  an  amoont  sulBcient  to  pay 
saU  Leftwich  debt  of  f4.000,  bearing  inte^ 
est  at  12  per  cent.,  that  being  the  rate  al- 
lowed by  law  when  the  contract  was  made, 
subject  to  the  several  credits  mentioned  in 
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the  bill  of  the  complainant,  Leftwich.  Said 
Moore,  with  S.  B.  Sayers  and  others,  his 
sureties,  executed  for  said  rent  his  five  bonds 
for  $1,400  each,  payable  in  one,  two,  three, 
four,  and  five  years,  respectively,  from  the 
date  of  renting,  without  Interest,  the  bonds 
together  amounting  to  a  sum  sufficient  to 
pay  off  said  Leftwich  debt  The  bonds  were 
given  in  this  way,  with  tlie  full  concurrence 
of  Moore,  and  wei'e  prepared  by  his  counsel. 
The  renting  was  reported  by  Commissioner 
Feirce  to  the  court,  and  with  the  report  he 
returned  said  bonds.  As  has  been  shown  in 
aaid  case  of  Moore  v.  Feirce,  the  report  was 
fully  confirmed,  and  said  commissioner  di- 
rected to  withdraw  said  bonds,  and  collect 
kbem  as  tliey  fell  due;  that  Moore  paid  the 
two  first  bonds,  but  made  default  of  payment 
of  the  third  bond  when  it  fell  due;  thnt  such 

Sroceedings  were  bad  that  said  lands  were 
ecreed  to  be  rented,  and  that  a  suspending 
order  was  asked  for  and  obtained,  but  that 
no  appeal  was  then  applied  for;  tliat  in  the 
mean  time  Q.  S.  Bruce  filed  his  bill  to  en- 
force two  judgments,  which  he  had  recov- 
ered against  said  Moore;  that  an  account  was 
ordered  and  taken  showing  that  Moore,  be- 
■idfls  the  fee-simple  lands  of  Moore,  of  which 
1m  himself  was  the  renter  for  a  term  then 
not  expired,  owned  a  life-estate  in  a  certain 
oUier  tract,  and  that,  as  the  latter  was  the 
only  land  of  Moore  against  which  the  Bruce 
Judgments  could  then  be  enforced,  it,  as  the 
life-estate  therein,  was  decreed  to  be  sold  to 
satisfy  aaid  Bruce  judgments;  from  which 
an  appeal  was  taken  to  this  court,  which  was 
disposed  of  at  the  last  term  of  this  court,  at 
Wytheville,  in  the  manner  and  under  the  dr- 
cumstances  stated  in  the  said  cause  of  Moora 
▼.  Feirce.  When  the  decree  was  entered  in 
the  cause  of  Leftwich  v.  Moore,  for  re-rent- 
Ing  the  fee-simple  lands  of  said  Moore,  in- 
stead of  their  appealing  from  said  decree  the 
defendant  Moore  and  his  said  sureties  filed  an 
elaborate  bill,  assailing  the  rent  notes  in  said 
suit  of  Leftwich  v.  Moore  as  usurious,  and 
npon  other  grounds  equally  untenable,  which 
need  not  be  referred  to.  In  that  bill  an  in- 
junction was  prayed  for  and  was  allowed,  re- 
straining the  commissioner  from  making  sale 
of  Moore's  aaid  life-estate  in  the  one  tract. 
At  the  hearing  the  injunction  was  dissolved, 
and  then  came  the  appeal,  which  was  al- 
lowed, making  in  this  court  the  present  case 
at  Moore  v.  Leftwich. 

Numecoos  errors  are  assigned,  all  of  which 
seem  to  revolve  around  the  one  erroneous 
idea,  that  the  rent-bonds  given  by  Moore  in 
the  suit  of  Leftwich  v,  Moore  were  usurious, 
•ad  tliat  the  giving  of  aaid  bonds  was  a  revo- 
cation of  the  original  12  per  cent  interest 
contract,  though  such  contract  was  lawful 
when  made.  It  surely  cannot  be  necessary 
at  this  day  to  adduce  arguments  or  cite  au- 
thorities to  i8f  nte  any  such  contention.  It  is 
true  that  the  rent-bonds  were  not  strictly 
taken  as  directed  by  the  decree,  but  the  man- 
ner in  which  they  were  taken  was  a  substan- 
tial compliance  with  the  decree.    Instead  of 


taking  the  bonds  with  interest  from  the  data 
of  renting,  they  were  taken  without  interest, 
for  a  sum  sufficient  in  the  aggregate  to  dis- 
charge the  Leftwich  debt,  said  Moore  being 
himself  the  renter,  and  agreeing  to  this  mode, 
— all  of  which  was  reported  to  and  confirmed 
by  the  court,  and  was  rightly  so  confirmed. 
There  is  no  error  in  the  said  decree,  and  Um 
same  must  be  affirmed. 


(86  Ta.  ttti 

Bbown  «.  Lawson  «t  at. 
(Supreme  Court  ttf  Appml»  of  Viru^nia.   JiHj 

JmnouL  SiiB— Stat. 
Equity  will  not  stay  the  sale  of  land  under  a 
deoree  on  a  petitioB  by  the  judgment  debtor  alleg- 
ing that  one  H.  bad  taken  poaaeasion  of  a  portkm  of 
the  land,  and  that  an  action  of  nnlawf  ul  detainer 
was  pending  concerning  it,  and  that  such  possei- 
sion  would  cause  the  sale  to  be  made  at  a  sscrifloe, 
where  the  anit  aeema  to  be  a  mete  oontrivanoe  tor 
delay;  the  peUtioa  alao  aUeging  that  the  debtor 
was  in  a  position  to  effect  a  desirable  private  sals, 
in  spite  01  the  possession  of  H. 

Mr.  Peine,  for  appellant  Thoma$  JBU- 
ford,  for  appellees. 

Lewis.  P.  This  was  a  suit  in  the  circuit 
court  of  Wythe  county,  to  subject  the  lands 
of  the  defendant.  Brown,  the  appellant  here, 
to  the  satisfaction  of  certain  judgments 
which  had  been  obtained  against  him  by  the 
complainants.  These  lands  consisted  of  two 
tracts, — one  "the  home  tract,"  containing 
about  450  acres,  upon  which  there  was  a 
deed  of  trust  to  secure  a  debt  of  about  86,000, 
due  by  the  defendant  to  one  Leftwich;  the 
other,  a  tract  of  mountain  land,  containing 
about  4,500  acres,  upon  which  t^ere  are 
minerals  and  a  coal  mine.  The  cause  waa 
referred  to  a  commissioner  to  take  an  ac- 
count of  liens  binding  these  lands,  whose  re- 
port was  duly  returned  and  confirmed.  The 
commissioner  reported  that  the  defendant 
was  seised  of  the  last-mentioned  tract,  and 
the  liens  thereon,  and  their  respective  priori- 
ties, were  stated.  To  this  report  no  excep- 
tions were  taken.  Subsequently,  when  Uba 
cause  was  called  for  hearing,  the  defendant 
filed  an  answer,  which  was  also  treated  as  a 
petition,  in  which  he  averred  that  the  moun- 
tain tract  was  very  valuable  for  its  coal  and 
minerals,  and  ample  to  pay  off  all  ids  debts; 
that  one  Heldreth  had  unlawfully  entered 
upon  the  coal  mine  on  the  land,  and  waa 
then  in  possession  thereof  r  that  the  respond- 
ent had  instituted  an  action  of  unlawful  de- 
tainer to  put  bim  out  of  possession,  which  he 
had  hoped  would  be  speedily  tried,  but 
wtdch  had  been  continued  for  the  defendant 
(Heldreth)  to  the  then  next  term  of  the 
court  upon  his  application  for  an  order  of 
survey;  that,  although  "there  was  nothing 
in  the  claim  of  Heldreth,"  it  constituted  "a 
cloud  upon  the  coal  mine,"  In  consequence 
of  which  the  land  could  not  be  sold  witboot 
a  sacrifice;  and  the  prayer  of  the  petition  was 
that  no  sale  be  ordered  until  the  action  of 
unlawful   detainer    could    be   tried.    The 
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prayer  of  the  petition,  bowever,  was  denied, 
and  the  land  wns  ordered  to  be  sold  by  the 
decree  complained  of.    The  contention  of  the 
appellant  is,  as  it  was  in  the  court  below, 
tbat  the  claim  of  Heldretli  constitutes  a  cloud 
upon  the  title  to  a  portion  of  the  land,  and 
therefore  that  no  sale  should  have  been  or- 
dered until  the  action  of  unlawful  detainer, 
which  was  brought  to  remove  this  cloud,  bad 
been  decided;   and  Rossett    T.  Fisher,   11 
Grat.  492,  and  Horton  v.  BOtad,  28    Orat. 
815,  are  referred  to.    In  those  cases  the  doc- 
trine was  announced  tbat  neither  a  trustee 
Id  s  deed  of  trust  nor  a  court  of  chancery 
oagbt  to  make  a  sale  of  land  to  pay  debts  be- 
fore the  title  is  cleared  up,  as  for  as  it  is 
practicable  to  do  so.    But  the  present  case  is 
not  affected  by  this  rule;  for  independently 
of  tlie  principle  that  a  judgment  in  an  action 
of  onlawful  detainer  settles  nothing,  even  as 
between  the  parties,  in  r^ard  to  the  title, 
the  vague  allegations  of  the  petition  filed  in 
the  court  below  show  no  ground  for  delaying 
a  sale.    There  was  no  allemtion  as  to  when 
possession  was  taken  by  Heldreth,  or  what 
were  the  oircumatances  nnder  which  be  took 
possession,  nor  is  there  any  evidence  upon 
these  points,  and  the  fair  inference  from  the 
record  in  tbat  liis  alleged  possession  and  the 
Institation  of  the  action  of  unlawful  detain- 
er against  him  was  a  mere  contrivance  to  se- 
cure delay.    The  petition  alleged  that  the 
defendant  had  succeeded,  through  his  attor- 
ney, in  attracting  the  attention  of  capitalists 
to  the  land,  on  account  of  its  minerals,  and 
that  he  was  then  "in  a  position  to  realize  a 
sale."    But  he  does  not  explain  how  he  was 
in  a  position  to  effect  a  sale,  notwithstanding 
the  Heldreth  claim,  if  that  claim  is,  in  real- 
ity, an  impediment  to  a  fair  sale  under  a  de- 
cree of  the  ooart.    And  as  there  was  no  in- 
timation of  any  such  claim,  either  before  the 
commissioner  who  reported  the  title  to  the 
land  to  be  clear,  except  as  to  the  judgment 
liens  reported,  or  at  any  time  before  the  case 
was  called  for  hearing,  the  circuit   court 
properly  concluded  that  there  was  "nothing 
in  the  daim, "  in  any  point  of  view,  and  pro- 
ceeded accordingly.    Without,  therefore,  de- 
ciding that  under  no  drcnmstances  will  the 
pendencgrof  an  action  of  unlawful  detainer 
cunstitute  a  ground  for  postponing  a  judicial 
■ale  of  land,  we  do  hold  that,  nnder  the  cir- 
camstances  ot  the  present  case,  the  decree  of 
sale  is  right,  and  must  Iw  affirmed. 


(86  Va.  210) 

bovTB-wxn  Va.  Ikp.  Oo.  «.  Andrew. 
<SMf>riMM  Court  aj  AvtwIU  of  VtrgtiUa.   Jaljr 

ICasibb  ass  BaavAXT  —  AsscMmoa  of  Boat  — 

1.  DeeeMsd,  a  sort  of  sabeiitet  emptogred  in  de- 
fandaaVs  mine  in  lading  tnMks  la  the  latenl  tnn- 


" entries,'*  went  into  one  ot  the  entries 

'Where  the  miners  were  at  work  h^bug  track,  and 
was  Idlled  bj  f alUag  slate  aad  com.  In  the  roof 
ot  the  entry  was  a  large  rook,  and  pbrintUTs  wit- 
neaa  testliud  to  seeing  a  large  onwk  in  the  voof 
between  the  rook  and  the  slate,  bat  failed  to  re- 
port it,  nor  did  he  pay  macb  attention  to  it,  as  a 


roof  genemlVy  before  it  fell  gave  waminKs  by 
sonnd  and  small  droppings  of  oosL  An  effort  had 
been  made  several  days  before  the  accident,  bv 
deceased  and  others,  to  remove  the  rock,  which 
was  unsucceaaf  ol.  No  props  were  put  nndor  it 
before  the  aoddent,  bnt  ft  was  propped  after- 
wards. Defendant  employed  skilled  operators, 
and  the  mines  were  oarefuUy  inspected  ever^  day 
before  the  miners  were  allowed  to  enter.  In  the 
early  morning  of  the  day  at  the  aocident,  which 
occurred  late  in  the  afternoon,  the  inspector  ez- 
amined  the  entry  In  question,  and  reported  it  safe. 
The  company's  rules  required  the  workmen  when- 
ever a  roof  appeared  dangerous  to  take  it  down, 
and  it  appeaKd  that  the  droppings  wen  frequent, 
and  when  the  miners  were  warned  by  the  drop- 
pings they  usually  sprang  out  against  the  faoe  of 
the  walls,  and  escaped  unnnrt.  Held,  on  a  motion 
to  set  aside  a  verdict  for  plainttS  as  being  against 
the  evidence,  that  the  evidenoe  failed  to  snow  neg- 
ligence on  the  part  of  defendant,  but  that  the  in- 
jury resulted  from  a  danger  inadent  to  the  em- 
ployment. 

8.  The  daolaiation  alleged  that  defendant,  not 
regarding  its  dn^,  did  not  use  proper  oare  for 
the  safety  of  deceased  while  he  was  engaged  in 
working  the  said  coal  mines,  and  did  not  so  oper- 
ate the  said  mines  as  it  reasonably  might  hsve 
done,  so  that  deceased  oonld  safely  work  there,  b«l 
wholly  neglected  so  to  do,  and  wrongfnlly  and 
negligently  permitted  stones  and  slate  and  coal  to 
hang  loosely  in  and  about  the  roof  of  the  mines 
where  deceased  was  at  work  for  defendant,  and 
where  he  was  assigned  to  work  Inr  defendant,  and 
negligently  failed  to  provide  said  roof  with  sufB- 
oient  props  to  keep  the  loose  stones,  eta,  from 
falling  on  deceased.  Held,  that  the  negUgenoe  ot 
defendant  was  sufficiently  alleged. 

8.  It  was  not  necessary  for  plaintiff  to  alleea 
want  of  contributory  negligence  on  the  part  of  tna 
deceased. 

4.  Under  Code  Vs.  1887, 1 8484,  making  the  rules 
governing  a  demurrer  to  evidence  applicable  to  a 
motion  to  set  aside  a  verdlot  on  the  ground  tbat  it  la 
against  the  evidence,  in  oonsiderin?  such  a  motion 
aU  the  evidence  on  both  sides  is  to  be  considered, 
and  tb«  moving  party  must  be  taken  as  admitting 
all  that  can  reasonably  be  inferred  from  the  evi- 
dence given  by  the  other  side,  snd  ss  waiving  all 
the  evidenoe  on  his  part  which  contradicts  that  of 
the  other  par^,  and  all  inferences  from  his  own 
evidence,  wlUoh  do  not  necessarily  flow  from  it. 

May  ift  May  and  Mr.  Fulton,  for  plaiatifl 
in  error.  Blair,  Senry  <ft  ffraham,  for  de> 
fendant  in  error. 

Laot,  J.  This  is  a  writ  of  Mior  to  a  judg- 
ment of  the  circuit  court  of  Tazewell  counly, 
rendered  on  the  11th  day  of  June,  1888.  The 
action  was  instituted  against  the  plaintiff 'in 
error,  the  owner  and  proprietor  of  oertain 
coal  mines  situated  in  the  county  of  Taze- 
well, by  the  defendant  in  error  for  the  negli- 
gent killing  of  his  intestate  while  working  as 
a  laborer  in  said  ooal  mines.  Upon  the  trial  in 
the  court  below  the  defendant  dem  u  rred  to  the 
declaration,  which  demurrer  the  court  over- 
ruled, and  ttie  defendant  pleaded  not  guiliy. 
Upon  the  trial  instructions  were  asked  for  on 
Ix^h  sides,  but  the  court  gaveoertain  instruo- 
tlons  asked  for  by  the  plabitiff,  and  rejected 
instructions  asked  for  by  the  defendant,  and 
the  defendant  duly  exeepted.  The  jury  ren- 
dered a  verdict  for  the  plaintiff  for  |K,600, 
and  the  defendant  moved  the  court  to  set 
aside  the  said  verdict  and  grant  it  a  new 
trial,  but  that  motion  the  court  also  over- 
ruled, and  rendered  judgment  in  accordance 
with  the  said  verdict,  whereupon  the  ease 
was  brought  here  by  writ  of  error. 
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The  first  error  assigned  here  is  the  action 
of  the  court  in  oyerruling  the  demurrer  to 
the  declaration  of  the  plaintiff,  first,  because 
the  declaration  does  not  allege  negligence  on 
the  part  of  the  defendant  company.  An  in- 
spection of  the  declaration  shows  a  sufficient 
allegation  of  negligence.  It  says:  "Yet  the 
said  defendant,  not  regarding  its  said  duty, 
did  not  use  the  proper  care  for  the  safety  of 
the  said  John  Q.  Andrew  while  he  was  so 
engaged  in  working  the  said  coal  mines,  and 
did  not  so  provide  and  operate  said  cool  mines 
as  it  reasonably  might  have  done,  so  that  said 
John  Q.  Andrew  could  safely  work  therein 
while  in  the  employment  and  service  of  the 
defendant,  but  wholly  neglected  bo  to  do,  and 
there  and  then  wrongfully  and  negligently 
permitted  stones,  slate,  and  coal  to  hang 
loosely  in  and  about  the  said  coal  mines,  and 
in  and  about  the  roof  of  the  divers  entries  in 
said  coal  mines,  where  the  said  John  Q.  An- 
drew was  at  work  for  the  said  defendant,  and 
where  he  was  assigned  to  work  and  service 
by  the  said  defendant;  and  then  and  there 
negligently  failed  to  provide  the  roofing  of 
said  coal  mines  with  sufficient  props  and 
stays  to  keep  the  stones,  slate,  and  coal  that 
hung  loosely  in  and  about  the  said  roofing 
from  falling  in  upon  said  John  Q.  Andrew 
while  be  was  at  work  for,"  etc.  There  can 
be  no  question  that  the  negligence  of  the  de- 
fendant is  here  fully  set  out  and  alleged. 

The  second  ground  of  exception  to  the  dec- 
laration is  that  it  does  npt  allege  a  want  of 
contributory  negligence  on  the  part  of  the 
plaintiff.  This  is  not  necessary,  nor  proper. 
In  an  action  for  damages  occasioned  by  the 
negligence  or  misconduct  of  the  defendant  it 
is  not  necessary  for  the  plaintiff  to  allege  and 
prove  the  existence  of  the  care  on  bis  part  to 
entitle  him  to  recover.  If  the  defendant  re- 
lies upon  contributory  negligence  of  the  plain- 
tiff to  defeat  the  action,  he  must  prove  it, 
aniess,  indeed,  the  fact  is  discovered  by  the 
evidence  of  the  plaintiff,  or  may  be  fairly 
inferred  from  aU  the  circumstances.  AJs 
proof  of  dae  care  is  not  a  part  of  plaintiff's 
case,  it  is.  of  course,  not  necessary  he  should 
aver  it  In  his  declaration.  Bailroad  Co.  v. 
Whittinglon.  30  Orat.  809:  Bailroad  Co.  v. 
Gladmon,  15  Wall.  401;  Shear  &  B.  Neg.  § 
48.  If  the  defendant  relied  on  the  contribu- 
tory negligence  of  the  plaintiff,  it  is  matter 
of  proof  for  him,  either  by  testimony  ad- 
duced by  or  as  matter  of  inference  deducible 
from  the  evidence  of  the  plaintiff,  but  it  is 
not  the  duty  of  the  plaintiff  to  negative  it 
by  proof,  and  no  part  of  his  case  to  deny  it 
In  his  declaration.  In  the  case  of  Railroad 
Go.  T.  McEenzie.  •  late  case  in  this  court, 
reported  in  81  Ya.  78,  Lewis,  P.,  delivering 
the  ananimoos  opinion  of  this  court,  used 
the  following  emphatic  language:  "If  the 
defendant  iwed  on  the  defense  of  contribu- 
tof7  negligence,  it  was  inoumbent  on  it  to 
prove  iC  and  in  ttie  absence  of  satisfactory 
proof  to  establish  such  defense,  the  plaintiff 
must  be  presumed  to  have  been  without 
fault.    This,  indeed,  is  not  disputed."    It  is 


true  that  some  of  the  courts  in  some  of  the 
states  liave  thrown  this  subject  into  some 
obscurity  by  conflicting  and  evasive  decis- 
ions, as  they  are  termed  by  Shearman  &  Bed- 
field,  and  an  interesting  discussion  of  ttie 
subject  and  comparison  of  these  decisions 
may  be  found  iii  their  work  on  Negligence, 
g  43.  But  we  do  not  consider  it  neces- 
sary to  cite  nor  to  discuss  them.  The  sub- 
ject is  well  settled  here  in  this  state  upon 
what  we  consider  the  correct  principle,  that 
negligence  on  the  part  of  the  plaintiff  is  a 
mere  matter  of  defense,  to  l>e  proved  affirm- 
atively by  the  defendant,  though  it  might, 
of  course,  be  inferred  from  the  circumstances 
proved  by  the  plaintiff.  Tills  was  the  view 
held  by  Dt7£R,  J.,  in  Johnson  v.  Railroad  Co.. 
5  Duer,  21,  where  he  pointed  out  that  par- 
ties were  never  required  to  prove  negative 
matters  of  this  kind,  and  that  it  bad  never 
been  held  necessary  in  a  complaint  upon  neg- 
ligence to  aver  that  the  plaintiff  had  taken 
due  care.  We  are,  however,  cited  by  the 
counsel  for  the  plaintiff  in  error  to  the  case  in 
this  courtof  Bailroad  Co.  v.  Jackson's  Adm'r, 
on  the  rehearing  here,  which  is  reported  in 
8  S.  £.  Rep.  870,  as  an  authority  per  contra. 
The  opinion  in  ttiat  case  sets  forth  that  it  is 
not  the  opinion  of  the  court,  a  majority  of 
the  court  not  concurring  therein.  It  was 
written  as  the  expression  of  the  views  of  only 
the  writer;  and,  moreover,  the  general  rule 
is  thus  stated  to  be  as  set  forth  above:  "The 
general  rule  undoubtedly  is  that  the  plaintiff 
need  not  aver  and  prove  that  he  was  not 
guilty  of  contributory  negligence;  but  such 
defense,  when  relied  on,  must  t>e  proved  by 
the  defendant."  That  case  l)eing  regarded 
as  exceptional  in  character,  the  rule  was 
thought  to  be  different.  Opinion  of  Lewis, 
P.,  874.  And  so  it  is  clear  that  this  case 
is  not  ruled  by  that  case  otherwise  than  as 
we  have  held.  We  think  the  declaration  is 
not  defective,  and  that  the  demurrer  thereto 
was  properly  overruled  by  the  circuit  court, 
and  that  there  was  no  error  in  such  action. 
See  Improvement  Co.  v.  Smith,  7  S.  E.  Bep. 
865. 

The  next  assignment  of  error  here  is  as  to 
the  action  of  the  court  in  instructing  the  Jury 
as  to  the  law  of  the  case,  upon  the  ground 
that  the  instructions  ignore  all  evidence  tend- 
ing to  show  contributory  negligence,  and  the 
law  with  respect  thereto,  and  that  they  open 
the  liability  of  the  master  without  reference 
to  modifying  facts  and  circumstances  showing 
the  conduct  of  the  servant  wlilch  modifies 
the  liability  of  the  master.  But  while  these 
instructions  given  to  lK>th  sides  are  too  vo- 
luminous to  M  inserted  in  an  opinion,  we  will 
remark  that  the  eighth  instruction  distinctly 
and  very  correctly  meets  tills  view.  In  part 
it  is  as  follows:  "If  the  Jury  shall  believe 
from  the  evidenee  that  the  death  of  deceased 
was  caused  by  the  defendant  company's  neg- 
ligence, and  that  John  Q.  Andrew,  said  de- 
ceased, by  negligence  on  his  part  contributed 
to  his  death,"  etc.  And  in  the  eighth  in- 
struction, given  upon  the  motion  of  the  de- 
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fendant,  which  is  as  follows:  "The  court  in- 
structs the  jury  if  they  believe  from  the  evi- 
dence that  the  roofing  over  the  spot  where 
John  Q.  Andrew  was  killed  was  unsafe  and 
dangerous  on  Saturday  next  before  he  was 
killed,  and  that  John  Q.  Andrew  knew  that 
said  roofing  was  at  the  time  aforesaid  unsafe 
and  dangerous,  it  was  his  duty  to  notify  the 
defendant  company,  or  its  agents,  of  the  con- 
dition of  said  roofing ;  and  if  they  further  be- 
lieve from  the  evidence  that  said  John  Q. 
Andrew  failed  to  notify  the  defendant  com- 
pany, or  its  agents,  of  the  condition  of  said 
root,  and  voluntarily  went  under  said  roof 
himself,  and  was  killed  by  the  falling  thereof , 
the  plaintiff  cannot  recover  any  damage  for 
the  death  of  said  John  Q.  Andrew,  unless 
they  further  believe  from  the  evidence  that 
the  defendant  company,  or  its  agents,  also 
knew  that  the  said  roofing  was  unsafe  and 
dangerous  on  the  said  Saturday,  or  at  some 
time  previous  to  the  death  of  said  John  Q. 
Andrew."  The  instructions,  of  which  there 
are  18  in  number,  and  covering  many  printed 
pages,  are  as  favorable  to  the  exceptant  as 
could  be  asked.  We  perceive  no  error  therein, 
and  there  is  certainly  no  error  as  against  the 
exceptant.  Bank  v.  Waddill.  27  Grat.  448; 
Dun  V.  Bailroad  Co.,  78  Va.  645. 

The  next  assigment  of  error  here  is  the  ac- 
tion of  tlie  court  in  overruling  the  motion  of 
the  defendant  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  upon  the  ground  that 
the  verdict  was  unsupported  by  the  evidence 
and  against  the  evidence.  In  this  case  some 
of  the  facts  are  certified  as  such,  and  then 
the  evidence  is  certified.  In  considering  this 
motion  we  are  to  consider  it  according  to  the 
requirements  of  Code  Va.  §  8484,  upon 
the  principle  of  a  demurrer  to  evidence  by 
the  party  excepting.  The  rule  in  Virginia 
upon  a  demurrer  to  evidence  la  to  put  all  the 
evidence  on  both  sidesinto  the  demurrer,  and 
then  to  consider  the  demurrer  as  if  the  de- 
murrant had  admitted  all  that  could  reason- 
ably be  inferred  by  a  jury  from  the  evidence 
given  by  the  other  party,  and  waived  all  the 
evidence  on  bis  part  which  contradicts  that 
offered  by  the  other  party,  or  is  impeached,  and 
all  inferences  from  his  own  evidence  which 
do  not  necessarily  flow  from  it.  Bailroad  Go. 
T.  Moore,  78  Va.  95,  and  cases  cited.  The  ev- 
idence in  this  case,  considered  under  the  fore- 
going rule  of  decision,  is  that  the  plaintiff 
in  error  is  the  owner  and  occupier  of  a  coal 
mine,  and  that  the  deceased  was  its  employe, 
engaged  in  the  work  of  laying  underground 
tracks  in  the  mine  proper,  and  the  lateral 
tunnels  called  "entries,"  and  in  leveling  the 
floor  for  the  tracks,  smoothing  off  the  ceiling. 
and  doing  whatever  he  was  called  upon  to 
do  in  connection  with  this  employment;  that 
the  celling  of  these  entries,  generally,  and  of 
this  one  in  question,  where  the  deceased  met 
Wb  death,  called  "No.  5,"  was  six  feet  high. 
That  deceased  was  a  sort  of  subchief,  with  a 
relay  of  three  or  four  hands  working  with 
him  and  under  his  orders.  That  at  the  point 
In  No.  6,  where  Andrew  was  subsequently 


killed,  there  was  a  depression  In  the  floor 
which  had  to  be  filled  up  in  order  to  make 
the  track  level,  and  thlaooold  not  be  done  by 
bringing  material  from  other  places,  because 
if  the  floor  should  be  raised  without  raising 
the  ceiling,  then  the  ceiling  would  be  too  low 
to  work  the  mules  and  the  cars  under.  That 
for  this  purpose  the  roof  was  blasted  off  on 
Friday.  The  roof  at  this  point  was  left  and 
dressed  off  with  picks  when  the  shooting 
ceased,  and  there  were  no  props  or  supports; 
that  at  1  o'clock,  p.  h.  of  Tuesday,  the  day 
Andrew  was  killed,  some  of  Andrew's  squad 
went  in  No.  5  track  laying,  and  Andrew  re- 
mained in  No.  4  entry,  finishing  off.  That 
as  these  members  of  Andrew's  squad  went  in 
No.  5,  at  1  p.  H.  that  day,  to  work,  one  of 
them  noticed  a  crack  in  the  roof  wide  enough 
for  a  person  to  insert  his  hand  between  the 
slate  and  the  sand  rock.  That  this  party, 
who  was  a  witness,  thought  it  was  danger- 
ous, but  did  not  pay  much  attention  to  it 
himself,  and  did  not  call  the  attention  of  any- 
body else  to  it,  because  a  roof  generally,  ba 
fore  it  fell,  by  sound  and  small  droppings  ot 
coal,  gave  warning.  That  Andrew  was  in 
this  entry  when  they  were  blasting  down  the 
roof  on  Friday,  and  was  not  there  afterwards 
untU  about  4  o'clock  on  Tuesday,  the  day  of 
his  death.  That  then  he  came  in  and  said  he 
wanted  the  truck  they  had,  and  in  a  few  min- 
utes, as  he  stood  waiting  for  it  to  be  emptied, 
some  of  the  slate  and  coal  of  the  roof  fell  up- 
on him  and  killed  him,  without  any  previous 
warning  whatever.  In  the  entry  No.  5, 
where  Andrew  was  killed,  there  was  a  rock 
in  the  roof,  and  the  crack  in  the  roof  before 
mentioned  was  between  the  sand  rock  and 
the  slate  above  this  rock  in  the  roof.  Tliere 
were  no  props  or  collars  supporting  this  roof 
at  this  point  at  the  time  Andrew  was  killed, 
but  some  were  put  up  afterwards,  and  if  the 
roof  had  been  propped  it  would  not  have 
fallen.  This  rock  had  been  the  subject  of 
some  remark,  and,  as  it  protruded  below  the 
ceiling,  and  presented  an  awkward  appear- 
ance,— might  strike  the  mules  as  they  passed, 
— efforts  were  made  by  Andrew  and  a  number 
of  men  to  take  it  down, — prize  it  out  of  the 
wall  with  iron  rails  and  bars;  but  they  were 
not  able  to  move  It,  and  it  was  left;  and  the 
mining  boss  came  up  and  looked  on  and 
asked,  "Is  It  loose?"  and  one  of  the  men  re- 
plied. "Quite  a  little  bit,"  and  the  mining 
boss  walked  off  and  left;  and  the  rock  was 
not  taken  down  because  they  had  no  powder, 
and  it  was  getting  late, — time  to  quit  work. 
The  coal  and  slate  were  sprung  from  the 
rock.  The  men  were  trying  to  pull  it  down 
for  that  reason.  Jones,  the  mining  bgss,  saw 
this.  It  Is  also  proved  on  evidence  under  the 
foregoing  rules  that  the  plaintiff  in  error  em- 
ploys skilled  and  efiicient  employ^,  miners 
of  long  experience,  and  inspects  these  entries 
every  day  before  the  laborers  are  allowed  to 
go  in  them,  and  that  on  the  morning  of  the 
accident  the  inspector  had  been  in  entry  No. 
5,  and  left  his  inspector's  mark  and  the  date; 
that  these  mines  were  liable  to  droppings  of 
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the  ceiling,  more  or  less  dangerous,  and  that 
the  miners  were  all  instruct^  to  look  out  for 
any  disintegration,  and  if  a  roof  appears  to 
be  dangerous  that  they  must  at  once  take  it 
down;  that  is.  panch  or  blast  down  what 
was  loose;  and  that  when  these  droppingrs 
were  about  to  happen,  the  employ^,  being 
thus  warned,  sprang  out  against  the  face  of 
the  walls,  and  so  escaped  injury;  and  that 
while  it  was  customary  to  prop  up  the  ceil- 
ings in  the  rooms  it  was  not  usual  to  do  this 
to  the  entries.  The  witness  who  testified 
that  the  crack  was  then  as  wide  aa  his  hand, 
and  that  the  roof  was  dangerous,  gave  a  writ- 
ten statement  shortly  after  the  occurrence, 
in  which  he  said  he  did  not  consider  this  roof 
at  all  dangerous,  and  that  he  did  not  luok  at 
it;  and  this  statement  he  signed,  and  in  his 
evidence  testified  that  he  did  do  so.  Under 
this  evidence  we  are  confronted  with  this 
statutory  rule:  we  must  admit  as  true  the 
evidence  of  the  plaintiff,  and  disregard  the 
evidence  of  the  defendant  by  which  it  is  dis- 
tinctly and  flatly  contradicted.  Indeed,  it 
contradicts  itself.  The  same  witness  says 
he  saw  the  cracks  in  the  roof,  and  thought  it 
dangerous;  taid  also  that  he  did  not  look  at 
the  root  at  all,  and  did  not  consider  it  dan- 
gerous. Another  witness,  in  his  written 
statement,  said  he  did  not  consider  it  danger- 
ous to  work  there,  and  yet  testified  that  he 
regarded  it  as  a  perfect  death  trap.  If  the 
company  daily  inspected  these  mines,  and 
took  every  general  precaution  to  prevent  ac- 
cident, and  had  the  mines  inspected  that  and 
every  other  day  before  a  miner  was  allowed 
to  enter  them,  the  fact,  to  be  admitted  here 
as  true,  that  by  the  light  of  two  miner's 
liat-lamps,  lined  on  every  aide  by  coal,  10 
feet  wide,  6  feet  high,  and  400  feet  long,  ttie 
witness  did  see,  at  1  o'clock  p.  m.  of  the  day 
of  the  accident,  which  was  at  4  p.  m., a  crack 
as  wide  as  tiia  hand  in  this  roof,  cannot 
weigh  against  the  company,  as  it  had  that 
day  inspected  this  place,  and  the  existence  of 
the  crack  in  question  was  neither  communi- 
cated to  the  proper  authorities,  noc  was  the 
danger  removed,  as  the  orders  of  the  com- 
pany required,  by  this  man.  But  how  shall 
we  consider  the  stetement  that,  while  these 
men  were  prizing  and  punching  at  this  rook 
with  heavy  iron  bars,  Jones,  the  boss  of  the 
mines,  looked  on,  and,  being  informed  that 
Uiis  rock  was  loose,  walked  off  and  let  it 
alone  until  Tuesday,  three  days  after,  when 
It  fell,  and  soon  after  the  coal  and  slate  close 
to  it?  Are  we  required  to  consider  this  state- 
ment aa  true,  although  it  is  flatly  contra- 
dicted by  Jones  and  till  others  present,  and 
although  the  witness  himself  leaves  it  alto- 
gether out  of  his  written  statement  made  at 
the  time?  The  plaintiff  in  error,  under  sec- 
tion 3484  of  the  Code  of  Virginia,  has  waived 
•U  of  his  own  evidence  which  contradicts 
that  offered  by  the  defendant  in  error,  and 
all  inferences  from  bis  own  evidence  which 
do  not  neceassarily  flow  from  it,  and  is  re- 
quired to  admit  all  that  can  reasonably  be  in- 
tended by  a  Jury  from  the  evidence  given  by 


:  the  defendant  in  error  in  the  lower  coru%. 
By  it,  says  Stamabd.  J.,  in  Ware  v.  Stophra- 
son.  10  Leigh.  165,  the  demurrant  allows  fall 
credit  to  the  evidence  offered  by  the  demnr- 
ree,  and  admits  all  the  facts  directly  proved 
by  or  that  a  jury  might  fairly  infer  from  the 
evidence. 

Let  us  now  inquire  whether  the  jury  could 
reasonably  have  inferred  negligence  from 
this  fact,  admitting  it  to  be  true.  The  evi- 
dence of  the  plaintiff  in  error,  not  contradict- 
ed by  the  defendant's  evidence,  is  that  this 
mining  company  employs  skilled,  prudent, 
and  competent  servants,  experienced  in  the 
business  by  long  service.  That  at  2: 30  a.  m., 
daily,  a  skilled  inspector  is  sent  into  tbo 
mines  to  precede  the  laborers  who  come  at  7 
o'clock.  That  this  inspector  passes  through 
all  the  entries  and  other  parts  of  the  mine 
with  a  corps  of  assistants,  and  makes  a  care- 
ful examination  of  the  mine.  That  this  of- 
ficial thought  the  rock  in  question  was  ben^ 
flcial  in  holding  the  overhead  cone,  aa  it 
pushed  back  into  a  solid  bed;  that  he  and  his 
corps  report  to  Jones,  the  mine  boss,  every 
morning  the  condition  of  the  mine,  and  he 
reports  to  the  manager  by  6  o'clock ;  and  that 
on  the  morning  of  this  accident  the  entry  in 
question  was  inspected,  and  the  mark  of  the 
inspector  with  the  date  made  there.  That 
the  manager  of  the  mine  and  the  mine  boss, 
on  Monday  after  the  Saturday  when  the  al- 
leged statement  was  made  to  Jones  that  the 
rock  was  loose  a  little  bit,  went  to  this  entry 
No.  5,  where  they  were  about  to  lay  the  track, 
and  went  there  for  the  purpose  of  inspecting 
it,  and,  from  an  experience  of  23  years  in  such 
work,  pronounced  it  safe.  That,  although 
the  greatest  care  is  exercised,  there  is  danger 
all  the  time  in  any  mine  that  air  gets  in. 
There  is  an  expansion,  and  from  this  and 
many  other  causes,  dangers  follow  which  can- 
not be  provided  against.  That  there  was  no 
slip  in  the  rock  or  roof  on  Monday,  it  being 
that  day  specially  examined  by  the  manager 
of  the  mine  and  the  mine  boss.  Ttuit  this, 
as  has  been  stated,  was  inspected  oa  the 
morning  of  the  accident,  and  there  was  no 
slip  or  crack  there  then.  That  it  was  the  coal 
out  of  the  ceiling  that  killed  the  deceased. 
That  he  was  12  or  15  feet  from  the  rock  when 
killed,  and  that  while  this  rock  fell  it  was 
after  he  was  killed.  That  the  rock  in  ques- 
tion was  examined  with  a  lamp,  and  by  all, 
including  the  deceased,  who  was  present, 
pronounced  safe.  The  rule  is  whenever  a 
roof  is  considered  unsafe  to  pull  it  down. 
Andrew  and  his  assistants  were  always  in- 
structed to  test  the  roof  above  them  when 
they  went  to  work  under  it,  and,  if  it  should 
be  considered  unsafe,  to  take  it  down.  An- 
drew had  spent  80  or  40  days  taking  down 
roofs ;  that  while  this  plaoe  was  not  timbered 
with  props  it  was  not  usual  to  timber  entries; 
that  new  entries  were  never  timbered;  that 
the  rooms  are  timbered,  but  not  the  entries. 
Under  these  uiroumstances.  was  there  more 
which  the  company  could  have  done  to  guard 
against  injury  to  any  of  the  employes  by  fall- 
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ing  bodies  of  coal  out  of  the  roof?  The  de- 
fendant company  was  bound  to  nee  ordinary 
care;  that  is  to  say,  such  care  as  reasonable 
and  prudent  men  use,  under  like  circum- 
stances, in  selecting  competent  servants,  and 
in  supplying  and  maintaining  suitable  and 
safe  appliiinces  for  the  work  so  to  be  per- 
formed, and  in  providing  generally  for  the 
safety  of  the  servant  in  the  course  of  the  em- 
ployment, regard  being  had  to  the  work  and  to 
the  diflBculties  and  dangers  attending  it;  for 
what  would  be  ordinary  care  in  one  case  may 
be  gross  negligence  in  another.  Improvement 
Go.  T.  Smith,  7  S.  E.  Rep.  367,  citing  Beach, 
Contrib.  Neg.  22;  Thomp.  Neg.  982.  It  Is 
the  duty  of  the  master  so  far  as  he  can,  by 
the  use  of  ordinary  care,  to  avoid  exposing 
his  servant  to  extraordinary  risks,  but  he  is 
not  bound  to  guaranty  them  against  such 
risks.  One  who  employs  servants  In  a  com- 
plex and  dangerous  business  ought  to  pre- 
scribe rules  sufficient  for  its  orderly  and  safe 
management.  His  failure  to  do  so  is  a  per- 
sonal negligence,  for  the  consequences  of 
which  he  is  liable  to  his  servants.  Biley  t. 
Baxendale,  6  Hurl.  &  N.  446;  Yose  v.  Bait- 
road  Co..  2  Hurl.  &  N.  728;  Shear.  &  B. 
Neg.  122.  But  when  a  servant  enters  upon 
an  employment  he  accepts  the  service  sub- 
ject to  the  risks  incident  to  it.  An  employe 
who  contracts  for  the  performance  Of  hazard- 
ous duties  assumes  such  risks  as  are  incident 
to  their  discharge  from  causes  open  and  ob- 
vious, the  dangerous  character  of  which 
causes  he  had  opportunity  to  ascertain.  Jf  a 
man  chooses  to  accept  employment,  and  con- 
tinue in  it,  with  the  knowledge  of  the  danger, 
be  must  abide  the  consequences  so  far  as  any 
claim  against  the  employ^  is  concerned. 
Woodley  v.  Railway  Co.,  L.  B.  2  Exch.  Dlv. 
389;  O'ConneU's  Case,  20  Md.  212;  ScaUy's 
Case,  27  Md.  589;  Wonder's  Caset  32  Md.  419; 
Clark  V.  Railroad  Co.,  78  7a.  717.  The  evi- 
dence  in  this  case  shows  that  the  danger  to  the 
employ6  in  this  as  in  every  other  coal  mine  is 
incident  to  the  employment.  This  danger  is 
well  known  and  well  understood.  All  such 
laborers  look  out  for  any  signs  or  symptoms 
of  danger  in  the  overhead  cone.  .Ail  are  in- 
structed to  listen  for  the  premonitory  sound 
and  the  warning  droppings  of  coal  in  small 
particles,  and  all  are  instructed  as  to  this 
danger,  and  required  by  the  rules  and  orders 
of  the  master  to  takedown  all  unsafe  ceilings 
or  roofs.  They  well  understand  how  to  avoid 
tbese  dangers  by  springing  close  to  the  face 
of  the  entry  or  room  or  other  place.  But  in 
this  particular  case  there  were  no  warning 
sounds,  nosymptoms  of  unrest,  nodroppings 
Off  ooal.  Without  warning  a  quantity  of  coal 
and  alate  fell  and  killed  the  deceased  as  he 
■tood  watting  for  a  trnok  being  naed  by  two 
other  persons.  He  was  killed,  they  were  un- 
hurt. Was  this  the  result  of  any  negligence 
on  the  part  of  the  company  P  What  duty  had 
tbey  neglected?  Was  It  their  duty  to  remove 
a  rock  that  by  all  the  tests  deemed  suitable 
by  those  best  qnoUeed  to  Judge  was  safe?  If 
80>  still  the  rock  does  not  appear  to  have  done 


any  injury  or  to  have  caused  anj.  Was  It 
the  du^  of  the  company  to  take  down  thia 
quantity  of  coal?  If  so,  why?  According 
to  the  best  judgment  of  all  who  saw  it,  it 
was  held  to  be  safe;  that  is,  as  safe  as  any 
other  quantity  of  coal  in  a  place  dangerous 
everywhere,  all  the  time.  These  witnessea 
who  say  they  thought  it  dangerous  kept  their 
opinions  to  themselves,  and  in  no  wise  sug- 
gested this  to  the  agents  of  their  employers; 
and  their  conduct  in  going  under  it,  and  work- 
ing there  without  demur,  or  any  concern,  as 
they  themselves  state,  leads  to  a  reasonable 
presumption  that  it  was  not  regarded  as  un- 
commonly dangerous.  We  think  the  injury 
resulting  here  was  one  resulting  from  the  ordi- 
nary business  of  the  minis,  and  its  hazards  in- 
cident thereto;  that  there  was  no  default,  no 
negligence,  on  the  part  of  the  company;  that 
the  evidence  discloses  a  management  prudent 
and  cautious,  and  one  providing  against  dan- 
ger to  the  lives  and  the  limbs  of  the  employes, 
as  far  as  it  is  possible  in  this  dangerous  serv- 
ice; and  that  there  is  no  just  ground  upot 
which  the  company  can  be  required  to  re- 
spond in  damages  for  an  injury  not  caused 
by  it,  and  as  to  wliich  it  is  in  no  default.  The 
judgment  of  the  circuit  court  of  Tazewell,  in 
overruling  the  defendant's  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  was  there- 
fore erroneous,  and  must  be  reversed  and  an- 
nulled, and  the  case  will  be  remanded  for  a 
new  trial  to  be  had  therein. 

Lewis,  P.  In  the  case  of  Railroad  Go.  t. 
Jackson's  Adm'r,  8  S.  E.  Rep.  370, 1  was  of 
opinion  that  the  declaration  .in  that  case, 
which  is  similar  to  the  declaration  in  the 
present  case,  was  defective  for  the  reasons  I 
then  gave.  My  view  then  and  my  view  now 
is  that  for  the  servant  to  maintain  an  action 
against  the  master  for  injuries  received  in  the 
course  of  the  employment  he  must  show  that 
his  ca^e  comes  within  an  exception  to  the 
general  rule  which  exempts  the  master  from 
liability  to  the  servant  for  injuries  caused  by 
the  negligence  of  fellow-servants,  etc.,  and 
therefore  he  must  allege  in  the  declaration 
enough  to  show,  if  true,  that  the  master  is 
necessarily  liable  to  the  plaintiff's  demand.  I 
am  not  aware  that  the  precise  question  ever 
before  arose  in  this  court,  but  upon  principle 
I  am  wen  satisfied  that  my  view  is  correct. 
However,  thia  court  has  ruled  otherwise,  and 
as  upon  the  facts  I  do  not  think  the  verdict 
can  stand,  I  will  not  dissent  from  the  opin- 
ion just  read. 

(8«  Va.  153) 

Adams  et  at.  v.  Hats  ei  al. 

(Supreme  Court  of  Appealt  cf  Viiraimia.  June 

Appbai/— DnnrBBiB  to  Bnosiro. 
FlalnUSi  orally  agreed  to  sell  defendants  brick 
at  the  rate  of  $4.50  per  1,000,  "Mln  oonnU  "  Wit- 
neeses  for  plaintUIs  testined  that,  as  between  the 
maker  of  brlok  and  a  dealer,  the  term  "kiln  oonnt" 
meant  an  estimated  oonnt  of  the  briokwhUe  In  the 
kiln.  Defendants'  witnesses  stated  that  an  actoal 
count  of  the  brick  from  the  kiln  was  understood. 
Held  that,  under  Code  Va.  1887,  %  843i,  whioh  pro- 
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Tides  that  when  a  case  at  law,  civil  or  criminal,  is 
tried  by  a  juiy.  and  a  party  excepts  to  the  grant- 
ing  or  refusal  to  grant  a  new  trial,  on  a  motion  to 
set  aside  the  Terdiot  as  contrary  to  the  evidence, 
and  the  evidenoe  (not  the  facts)  is  certified,  the 
rule  of  decision  of  the  appellate  court  shall  be  as 
on  a  demttrrer  to  the  evidence  by  the  party  except- 
ing, the  demurrant  must  be  regarded  as  haviag 
wuved  all  his  evidence  which  conflicted  with  that 
of  the  demurree,  and  the  reasonable  inferences  de- 
dndble  therefrom,  and,  defendants  liaviug  except- 
ed from  a  refusal  to  aet  aside  the  verdict  as  con- 
trary to  the  evidenoe,  and  grrant  a  new  trial,  the 
term  "kiln  count"  must  therefore  be  construed  to 
mean  a  count  by  estimation,  while  the  brick  were 
in  the  kiln. 

Error  to  corporation  court  of  Roanoke. 
Miller  c£  Smith,  for  plaintiffs  in  error. 
'  Penn  £  CocJu,  for  defendants  in  error. 

HiNTON,  J.  This  is  an  action  of  asaump- 
$it,  brought  by  Hays  &  Angell  to  recover  of 
Adams  Bros.  &  Paynes  the  sum  of  $745.83, 
for  several  hundred  thousand  'bricks  made 
and  furnished  the  defendants  by  the  plain- 
tiffs.  The  case  was  submitted  to  the  jury 
without  instructions  being  asked  on  either 
side,  and  they  returned  a  verdict  for  9585, 
that  being  S160.83  less  than  the  amount 
claimed  in  the  plaintiffs'  declaration.  Where- 
upon the  defendants  moved  the  court  to  set 
aside  the  verdict  and  grant  them  a  new  trial, 
which  the  court  refused  to  do;  and  this  ac- 
tion of  the  court  constitutes  the  only  assign- 
ment of  error  in  this  court,  the  preliminary 
objections,  made  in  the  lower  court,  having 
been  expressly  withdrawn  in  this  court.  The 
case,  therefore,  comes  before  us  under  the 
rule  prescribed  in  the  Code  section,  (Code  Va. 
1887.  §  3484,  p.829.i)  as  upon  a  demurrer  to 
evidence.  In  isuch  case  the  demurrant  is  re- 
garded as  waiving  all  of  his  evidence  in  con- 
flict with  that  of  the  demurree,  admitting  the 
evidence  of  the  demurree,  and  aU  reasonable 
inferences  to  be  drawn  therefrom,  and  as  be- 
ing entitled  to  only  such  evidence  of  his  own 
as  is  not  in  conflict  with  that  of  the  demur- 
ree, and  such  inferences  as  necessarily  flow 
therefrom.  Trout  v.  Railroad  Co.,  23  Grat. 
619;  Creekmur  v.  Creekmur,  76  Va.  432. 
Viewing  this  case  in  the  light  of  this  fixed 
rale  of  practice,  it  is  periectly  apparent, 
from  an  inspection  of  the  record,  that  the 
oontontionof  the  plaintiffs  in  error  cannot  be 
maintained. 

By  the  terms  of  the  contract,  which  was 
wal,  the  bricks  were  to  be  manufactured  for 
Adams  Bros.  &  Paynes  at  the  rate  of  $4.50 
per  1,000,  "kiln  count."  As  to  meaning  of 
these  words,  there  is  a  conflict  of  testimony; 
the  witnesses  for  the  plaintiffs  below  testify- 
ing that,  as  between  the  manufacturer  or 
nu^er  of  the  bricks  and  a  dealer  in  bricks,  it 


>Ck>de  Va.  1887,  {  8481,  reads  as  foUows :  "When 
a  ease  at  law,  civil  or  criminal,  is  tried  by  a  jury. 
and  a  party  excepts  to  the  judgment  or  action  of 
the  court  in  gnutUng  or  refusing  to  grant  a  new 
trial  on  a  monon  to  set  aaide  the  verdict  of  a  jury 
on  the  ground  that  it  Is  contrary  to  the  evidence, 

*  *  *  and  the  evidenoe  (not  the  facts)  is  certi- 
fied, the  rule  of  decision  In  the  ai>pellate  court,  in 
•onslderlng  the  aridenoe  in  the  case,  shall  be  as  on 

•  demurrer  to  the  evidence  by  the  party  exoept- 
j»g." 


means  "the  number  of  bricks  in  the  kiln,  es- 
timated by  counting  the  headers  and  stretob- 
ers  of  the  middle  course,  and  then  counting 
the  number  of  courses,  and  multiplying  them 
together,  deducting  for  the  eyes;"  wUle  the 
witnesses  for  the  defendants  testify  that  the 
meaning  of  those  words  is,  "an  actual  count 
of  bricks  from  the  kilns  into  wagons  or  other 
vehicles  for  transportation."  That  the  esti- 
mate of  the  number  of  bricks  furnished 
Adams  Bros.  &  Paynes  will  be  increased  or 
diminished,  according  as  one  or  the  other  of 
these  methods  of  counting  shall  be  adopted, 
seems  perfectly  obvious.  But  the  advantage, 
under  the  rule  in  regard  to  a  demurrer  to  evi- 
dence just  stated,  is  all  with  the  plaintiffs 
below  in  this  court;  for  applying  that  rule, 
and  rejecting  the  statements  of  the  defend- 
ants' witnesses  on  this  point,  it  is  clear  that 
the  term  "kiln  count,"  as  used  in  tliis  con- 
tract, must  be  construed  to  mean  a  count  by 
estimation  while  the  bricks  are  in  the  kiln; 
and,  so  construing  it,  the  claim  of  the  plain- 
tiffs that  337.000  were  furnished  the  defend- 
ants, at  $4.50  per  thousand,  as  claimed  in 
the  first  item  of  their  bill  of  particulars,  is 
fully  established;  for  the  witness  Robert 
Angell  distinctly  testifies  that  "the  several 
kilns  are  correctly  charged  in  the  account 
flled  with  the  declaration."  That  this  was 
the  construction  given  to  the  contract  by  the 
Jury  cannot  be  doubted,  for,  in  addition  to 
the  fact  that  several  witnesses  deposed  that 
such  was  the  meaning  given  to  the  phrase 
"kiln  count,"  when  uEKd  between  a  brick 
manufacturer  and  a  dealer  in  bricks,  it  also 
distinctly  appears  from  the  testimony  of  at 
least  one  witness,  Paris,  that  he  had  previous- 
ly settled  with  Brumbaugh,  agent  for  Adams 
Bros.  &  Paynes,  for  bricks  sold  them  by  this 
method  of  counting,  and  from  the  testimony 
of  other  witnesses  that  this  same  Brumbaugh 
had  been  seen  with  Hays  making  an  estimate 
of  the  kilns  before  the  bricks  were  removed, 
— testimony  of  a  character  that  could  not  fail 
to  have  impressed  the  jury.  This  leaves  but 
three  items  of  the  plaintiffs'  bill  of  particulars 
challenged,  namely,  the  seventh,  ninth,  and 
tenth ;  for  as  to  the  other  items  they  are  all 
admitted  by  J.  O.  Payne  himself,  one  of  the 
defendants. 

The  next  item  of  difference  is  as  to  an 
amount  of  $60,  paid  a  hand,  at  the  rate  of 
$1  per  day,  for  loading  the  bricks  in  the 
vehicles  for  transportation,  which  the  plain- 
tiffs in  error  seek,  by  some  sort  of  a  mathe- 
matical calculation,  to  reduce  to $33.70.  But 
we  do  not  think  this  can  be  done.  One  dol- 
lar a  day  was  doubtless  regarded  by  the  jury 
as  simply  a  just  and  reasonable  compensation 
for  the  service  rendered  by  this  hand,  and  we 
see  no  reason  for  disagreeing  with  them  in 
this  particular,  even  if  it  could  be  shown,  as 
it  has  not  been,  that  the  loading  might  have 
been  completed  in  a  shorter  time  if  every 
wagon  had  been  on  hand  to  the  minute,  and 
each  detail  of  the  work  bad  been  carried  out 
with  absolute  accuracy,  and  without  the  loai 
of  a  second  of  time. 
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The  objection  to  the  ninth  item  of  the 
plaintlflto' account  is  alao  nntenable.  It  is  a 
charge  of  9302.50.  for  55,000  brick,  at  •5,50 
per  thousand.  As  to  this  charge,  the  witness 
Angell  testifies  that  these  bricks  "  were  from 
a  liiln  burned  by  the  plaintiffs  for  the  defend- 
ants under  a  special  contract  made  after  the 
fifth  kiln  bad  been  burned;"  and  the  price 
jaid,  $5.50,  being  in  excess  of  that  charged 
for  the  first  three  kilns,  gives  some  counte- 
nance to  the  idea  suggested  in  the  record, 
tliat  the  price  is  greater  when  the  bricks  are 
furnished  otherwise  than  by  the  kUn. 

As  to  the  last  disputed  item,  the  tenth.  In 
the  account,  for  50,000  bricks  left  on  the 
yard,  we  think  the  Jury  might  well  have 
found  for  the  plaintiffs.  It  was  the  esti- 
mate of  men  engaged  in  the  brick  business, 
who  were  accustomed  to  make  such  estimates, 
but  who  had  no  right,  after  their  contract  re- 
lations hnd  ceased,  to  go  upon  the  premises 
for  making  a  count.  But  even  if  there  has 
been  some  trifling  error  in  making  this  esti- 
mate, and,  perhHps,  in  making  some  others, 
we  feel  satisfied  that  the  plaintiffs  in  error 
have  been  f  uUy  compensated  for  such  error, 
by  the  action  of  the  jnry  in  reducing  the 
amount  of  the  plaintiffs'  claim  by  the  sum  of 
•160.83.  Indeed,  the  inference  is  not  unrea- 
sonable that  the  jury  took  these  discrepancies 
in  the  estimates  made  of  some  of  the  smaller 
items  in  the  account,  and  made  the  above- 
mentioned  deduction  expressly  to  cover  them. 
But,  if  the  case  were  not  so  clearly  with  the 
defendants  in  error  upon  the  proofs,  we  would 
still  be  compelled  to  reach  the  same  conclu- 
sion as  to  the  result;  for,  as  all  the  evidence 
is  not  set  out,  we  are  without  a  basis  upon 
which  to  render  a  judgment  of  reversal.  In- 
deed, we  must  presume  tliere  was  some  testi- 
mony, not  set  out  in  the  record,  which  justi- 
fied the  verdict  of  the  jury,  the  more  especial- 
ly as  the  verdict  has  been  approved  by  the 
trltd  judge.  McArter  v.  Qrigsley,  4  S.  £. 
Rep.  869;  Telegraph  Co.  T.  Hobson,  15  Qrat. 
149.  After  a  careful  examination  of  the 
case,  we  see  no  reason  for  questioning  the 
Judgment  of  the  hustings  court  of  lioanoke 
citjr>  and  it  must  be  affirmed. 


(86  Va.  213) 

Ward  v.  Warrs  et  al, 

(Supremi  Court  of  Appeals  of  Virginia.    Jnne 
18,1889.) 

Assault— DxM^OEs— Res  Oist^s— Mitigation. 

1.  A  verdict  for  $1,875  damages  for  an  assault 
In  which  plaintiff  was  shot,  and  from  which  he 
•nffered  greatly  for  several  months,  but  recovered 
without  permanent  injury,  where  neither  the  act- 
ual expense  nor  loss  is  shown,  except  in  a  general 
way,  and  no  evidence  of  defendants'  flnancTal  oon- 
dltion  is  given,  will  not  be  set  aside  for  insuflS- 
eien<7;  especially  when  plaintiff,  being  warned  of 
the  Intended  assault,  did  not  exercise  any  care  to 
avoid  It,  but  relied  on  his  own  ability  to  cope  with 
defenduits. 

2.  Eridenoe  that  plaintiff  had  published  In  his 
newspaper  a  gross  umlt  to  one  of  the  defendants 
on  the  diqr  before  the  assault,  which  occurred  at 
the  first  opportunity  defendants  had  of  meeting 
plaintUt,  Is  admissible  as  part  of  the  ret  gettce. 

8.  Such  testimony  la  also  admissible  In  mitiga- 
tion of  damages. 


F.  S.  Blatr  and  Mr.  Williamt,  for  plain- 
tiff in  error.  C.  F.  Trigg  and  Mr.  WaUur, 
for  defendants  in  ei'ror. 

Laot,  J.  This  is  a  writ  of  error  to  a  Judg- 
ment of  the  circuit  court  of  Washington 
county,  rendered  on  the  20th  day  of  January. 
1888.  The  action  was  trespass  for  a  per- 
sonal assiiult,  made  by  the  defendants  in  er- 
ror upon  the  plaintiff  in  error,  shooting  him 
down  in  the  town  of  Abingdon  on  the  27tb 
day  of  September,  1885.  On  the  trial  the 
verdict  was  for  the  plaintiff,  and  damages 
assessed  against  the  defendants  for  the  sum 
of  $1,375.  and  judgment  rendered  by  the 
courtaccordingly.  The  plaintiff  took  sundry 
bills  of  exception  at  .the  trial,  and,  after  the 
verdict  was  rendered  in  his  favor  for  the  sum 
stated,  he  was  dissatislied  with  the  amount, 
his  action  being  for  825,000  damages;  and 
moved  the  court  to  set  aside  the  same,  and 
grant  him  a  new  trial,  which  motion  the 
court  overruled,  and  certified  the  evidence; 
whereupon  the  case  was  brought  to  tliis  court 
by  writ  of  error. 

The  evidence,  so  far  as  we  deem  it  necea< 
sary  to  be  stated,  is  as  follows:  Ward,  ths 
plaintiff  in  error,  and  plaintiff  in  the  court 
below,  was  the  editor  of  a  newspaper  in  the 
town  of  Abingdon,  which  had  a  general  cir- 
culation throughout  the  state  of  about  1,000. 
In  the  issue  of  that  paper  which  appeared  on 
the  26th  day  of  September.  1885,  the  follow- 
ing appeared,  referring  to  the  defendant 
William  White,  the  party  who  did  the  shoot- 
ing: "The  man  that  goes  into  a  convention, 
and  seeks  the  support  of  a  convention,  and 
then  runs,  without  any  valid  reason,  against 
the  nominee  of  the  convention,  would  steal 
the  coppers  off  the  eyes  of  a  dead  negro." 
Also:  "  We  propose,  first,  to  ask  these  ques- 
tions, namely:  William  White,  why  was  he 
caucusing  with  the  enemies  of  Democracy  at 
Winston's  warehouse?  and  how  a  man  can 
honorably  seek  the  nomination  of  the  Demo- 
cratic party,  and,  because  he  didn't  get  it, 
become  a  traitor?"  etc.  Before  the  issue  in 
question  appenred,  Ward  absented  himself  on 
business,  and  was  detained  by  several  rail- 
road connections,  so  that  he  did  not  reach 
home  until  the  day  after  the  said  publication. 
It  was  proved  that,  before  the  publication  in 
question.  Ward  bad  threatened  to  attack 
White's  private  character,  and  been  warned 
that  if  he  did  White  would  shoot  him;  and 
he  had  boasted,  with  an  oath,  that  he  was  no 
coward.  White  was  an  independent  candi- 
date for  the  senate,  and  had  thus  incurred 
the  enmity  of  some  of  bis  fellow-men.  When 
the  publication  was  made,  people  called 
White's  attention  to  these  Insulting  com- 
ments upon  him,  and  he  became  furiously 
angry,  and  showed  such  violence  of  excite- 
ment  as  to  make  it  evident  that  a  conflict 
would  occur  when  the  two  men  met.  But 
Ward  was  absent,  as  has  been  stated,  and 
only  returned  the  next  day.  Upon  the  train 
Ward  was  warned  that  White  was  looking 
for  him,  and  he  opened  his  valise,  and  trans- 


Digitized  by 


v^oogle 


1022 


SOUTHEASTERN  BEPORTEB.  Voi»  9. 


(Va. 


ferred  therefrom  a  teyolver  to  his  pocket. 
Riding  up  from  the  depot  in  the  hotel  oinnl> 
bus,  Waid  passed  White  coming  down  on  the 
sidewallc  in  an  excited  way,  going  towards 
the  depot.  Wliite  turned  and  followed  the 
omnibus,  which,  however,  left  him,  and  went 
on  to  the  hotel,  and  Ward  alighted  without 
injury,  and  went  to  his  room,  got  his  dinner, 
armed  himself  with  another  pistol,  so  that  he 
had  one  in  his  hip-pocket  and  one  in  his  coat- 
pocket.  After  moving  about,  going  to  his 
office  and  coming  back,  he  returned  to  his 
room,  and  lay  down  on  the  bed,  and  then 
came  out  on  the  street,  in  the  afternoon,  and 
saw  one  of  the  defendants,  N.  Graham  White, 
sitting  on  the  hotel  porch,  who  got  up,  and 
left  as  Ward  came  <>at,.in  a  suspicious  sort 
of  way;  but  Ward,  looking  up  and  down  the 
Streets  to  see  if  the  coast  was  clear,  walked 
over  to  a  drug-store,  and  bought  a  cigar,  and 
chatted  awhile  with  the  druggist,  who  wns  bis 
friend, — siboat  15  minutes, — and  then  walked 
along  the  street  back  to  bis  hotel,  smoking  a 
dgar,  holding  that  in  one  hand  and  his  cane 
in  the  other  hand.  But  just  before  he  reached 
the  hotel,  without  warning,  he  was  shot 
down,  and,  falling,  rolled  over  on  his  back, 
and  saw,  across  the  street,  William  White, 
gun  in  hand,  on  the  curbstone,  looking,  as 
the  evidence  states,  like  one  of  the  characters 
in  Dante's  Inferno.  Ward  was  badly  shot, 
bat  he  crawled  to  the  porch,  and  palled  him- 
self up  and  over  by  the  bannisters,  into 
shooting  position,  as  he  says,  and  opened  fire 
on  Graham  White,  standing  behind  a  tree. 
While  Ward  was  crawling  along  to  the  porch 
White  shot  at  him  agaiurbut  his  aim  was 
impaired  by  some  one  seizing  the  gun,  and 
Ward  was  not  again  struck,  although  be  and 
Graham  White  exchanged  several  shots. 
Ward  was  very  badly  hurt,  and  for  many 
months  languislied  of  wounds  which  were 
thought  very  dangerous,  and  likely  to  result 
most  unfavorably;  but  he  got  well,  and  none 
of  the  unfavorable  results  followed. 

The  first  exception  taken,  and  the  first  as- 
signment of  error  herp,  Is  that  the  court  ad- 
mitted in  evidence  the  newspaper  articles 
mentioned  above.  It  is  insisted  by  the  coun- 
sel for  the  plaintiff  in  error  that  the  news- 
paper insults  were  too  remote  to  have  had  any 
effect  on  the  matter;  that  White  had  a  whole 
day  and  more  to  get  cold  in ;  and  that  the  ar- 
ticles could  neither  have  been  admitted  in  ev- 
idence correctly,  as  matter  in  mitigation  of 
damages,  nor  as  part  of  the  res  gesta,  but 
should  have  l)een  excluded  altogether.  On 
the  other  side  it  is  insisted  th^  they  were 
properly  admitted  in  evidence  in  mitigation 
of  damages,  and  also  as  part  of  the  res  gesta; 
and  we  are  cited  to  the  case  of  Davis  v. 
Franks,  83  Orat.  416.  (decided  in  this  court 
In  1880.)  In  that  case  Staples,  J.,  says: 
"The  authorities  are  generally  agreed  that, 
in  an  action  of  trespass  for  an  assault  and 
battery,  the  defendant  may,  under  the  gen- 
•ral  issue,  give  in  evidence  matters  wliich 
|o  merely  to  the  quantum  of  damages,  by 
waj  of  palliating  the  offense.  Where  the  de- 


fendant relies  upon  proTocation,  It  most  be  so 
recent  as  to  raise  the  presumption  that  the  as- 
sault was  committed  in  heat  of  blood,  excited 
by  the  conduct  or  declarations  of  the  plain- 
tiff. The  rule  which  confines  the  defendant 
to  proof  of  recent  provocations  received  from 
the  plaintiff  is  subject  to  modifications  which 
more  or  less  qualify  the  rule,  according  to 
the  particular  circumstances  of  each  case.* 
Lord  Abinqer  said,  in  Fraser  v.  Berkeley, 
32  E.  C  L.  791:  "The  law  would  be  an  an- 
wise  law  if  it  did  not  make  allowance  for 
human  infirmities,  and.  If  a  person  commit 
violence  at  a  time  when  he  is  smarting  un- 
der Immediate  provocation,  that  is  matter  of 
mitigation.  *  *  *  It  appears  to  me  to 
be  severe  to  say  that  you  should  not  look  at 
the  cause  whlcli  induced  the  assault. "  Judge 
Staples  also  says,  in  the  case  of  Davis  v. 
Franke,  supra,  concerning  the  res  gesta: 
"It  has  been  justly  said  that  the  affairs  of 
men  consist  of  a  complication  of  circum- 
stances, so  intimately  interwoven  as  to  be 
tmrdly  separable  from  each  other.  Each  owes 
its  birth  to  some  preceding  circumstance, 
and  in  its  turn  l>ecomes  the  prolific  parent 
of  others;  and  each, during  its  existonce.  has 
its  inseparable  attributes  and  its  kindred  facts, 
materially  affecting  Its  character,  and  essen- 
tial to  be  known  in  order  to  a  right  under- 
standhig  of  its  nature.  These  surrounding 
circumstances,  constituting  a  part  of  the  res 
gesta,  may  always  be  shown  to  the  jury  in 
connection  with  the  principal  fact."  Citing 
Mr.  Justice  Park  as  saying  in  Bavrson  ▼. 
Haigh,  2  Btng.  104:  "It  is  laftMwsibie  to  tie 
down  to  time  the  rule  as  to  the  declarations." 
The  area  of  events  covered  by  the  term  res 
gesta  depends  upon  the  circumstances  of  each 
particular  case.    Whart.  £y.  §  258. 

When  a  business  man,  coolly  and  disen- 
gagedly,  contemplates  half  a  dozen  distinct 
negotiations  in  the  course  of  an  hour,  the 
sweep  taken  by  the  res  gesta  in  each  case  is 
limited  to  what  is  done  in  the  time  of  the 
particular  negotiation.  Miles  v.  Knott,  12 
Gill  &  J.  442.  When,  however,  one  man  of 
high  parts  and  great  energy  is  employed  in  a 
single  protract«l  negotiation  of  great  int- 
portanoe,  then  we  can  conceive  of  his  wlKrie 
time  for  weeks  being  absorbed  in  the  negotiv 
tion,  and  of  its  so  tinging  with  its  character- 
istics every  thing  that  be  does  and  says  that 
for  all  this  period  the  things  that  he  does  and 
says  become  rather  the  incidents  of  the  nego- 
tiation than  of  himself.  FiQeld  v.  Richard- 
son, 34  Vt.  410;  Cunningham  v.  Parks,  97 
Mass.  172;  Railroad  Co.  v.  Redd,  54  Ga.  33. 
So  if  in  on&of  our  streets  there  is  an  unex- 
pected collision  between  two  men,  entire 
strangers  to  each  otlrer,  then  the  res  gesta  at 
the  collision  are  confined  within  the  few 
minutes  that  it  occupies.  When,  again,  there 
is  a  social  feud  in  which  two  religious  fac- 
tions are  arrayed  against  each  other  for  weelu, 
and  BO  much  al>8orbed  in  the  collision  as  to 
I>e  conscious  of  little  else,  then  all  that  such 
parties  do  and  say,  under  such  circumstances, 
is  as  much  a  part  of  the  res  gesta  as  the  blows 
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given  in  tiM  hondddes  for  which  particalur 
proae^otions  may  be  broagbt.  Wtiait.  £t. 
1 269;  Coin.T.  SlienyandCom.T.  Daley,  re- 
ported in  the  appendix  to  Whart.  Horn.;  Bex 
T.  Gordon.  21  How.  State  Tr.  642. 

The  res  gestae  may  be.  therefore,  defined  as 
those  circumstances  which  are  the  unde- 
signed incidents  of  a  particular  litigated  act. 
and  which  are  admissible  when  illustrative 
of  such  act.  Nutting  y.  Page,  4  Gray,  584. 
These  incidents  may  be  separated  from  the 
act  by  a  lapse  of  time  more  or  less  appreciable. 
They  must  stand  in  immediate  causal  rela- 
tion to  the  act, — a  relation  not  broken  by  the 
interposition  of  voluntary  individual  wari- 
ness, seeking  to  manufacture  evidence  for  it- 
self. Incidents  that  are  thus  immediately 
and  unconsciously  associated  with  an  act, 
whether  such  incidents  are  doidgs  or  decla- 
rations, become  in  this  way  evidence  of  the 
character  of  the  act.  And  Lord  Denman  in 
Souch  V.  Railway  C!o.,  1  Q.  B.  61,  approving 
the  saying  of  Baron  Park,  above  cited,  "that 
it  is  impossible  to  tie  down  to  time  the  rule 
as  to  the  declarations"  that  may  be  made  part 
of  the  res  gestce,  said  "that,  if  there  be  con- 
necting circumstances,  a  declaration  may, 
even  at  a  month's  interval,  form  part  of  the 
whole  res  gesta."  And  Mr.  Wharton  says, 
upon  the  authority  of  numerous  cases: 
"Therefore  declarations  which  are  the  im- 
mediate accompaniments  of  an  act  are  admis- 
sible as  part  of  the  res  gestae',  remembering 
that  immediateness  is  tested  by  closeness,  not 
of  time,  but  by  causal  relation. "  Whart.  E  v. 
§  262.  And  what  is  done  is  part  of  the  res 
gestae  as  well  as  what  is  said.  Mr.  Pield,  in 
his  admirable  work  on  the  Law  of  Damages, 
says:  "In  actions  for  willful  injuries  to  the 
person, where  vindictive  damages  are  claimed, 
the  defendant  should  not  be  restricted  in  prov- 
ing matters  which  took  place  at  the  very  time 
of  the  injury  complained  of.  But  he  has  a 
right  to  show  the  jury  the  true  relations  of 
the  parties,  and  any  facts  and  circumstances 
relating  to  the  act.  in  order  that  they  may 
determine  how  far  it  was  wanton,  malicious, 
vindictive,  or  unprovoked,  or  how  far  ex- 
tenu^ed  by  the  conduct,  declarations,  or 
provocations  of  the  plaintiff."  Section  118. 
Prentiss  v.  Shaw.  56  Me.  427.  Oited  approv- 
ingly in  Davis  v.  Franke,  supra. 

Upon  the  foregoing  principles  we  think 
the  admission  in  evidence  by  the  court  of  the 
°  newspaper  articles  was  plainly  right.  They 
were  the  direct  cause  of  the  assault  com- 
plained of.  Without  them,  therefore,  there 
would  have  been  no  assault  committed.  To 
have  exhibited  the  defendant  to  the  jury  in 
the  attitude  of  a  wanton  assassin,  without 
cause  or  provocation,  shooting  down  a  fellow- 
man,  who  was  guiltless  of  injury  or  offense 
towards  him.  would  have  been  a  mockery  of 
Justice.  How  far  these  stinging  insults  mit- 
igated tlie  evil  of  the  attack  in  question  was 
a  matter  for  the  jury  to  determine,  but  there 
ean  be  no  doubt — there  can  be  no  denial— that 
the  insnlting  words  stood  close  to  the  act  in 
question  in  immediate  causal  relation  there- 


to, and  thus  constituted  part  of  the  res  gesta, 
and  as  such  were  admissible  in  evidence. 

Bat  they  were  also  admissible  in  mitig» 
tion  of  damages.  They  caused  the  assault, 
— provoked  it;  were  of  a  character  to  greatly 
excite  and  indame  the  passions  of  the  defend- 
ant; and.  while  the  time  extended  itself 
through  the  period  during  which  the  where- 
abouts of  the  plaintiff  were  unknown,  the 
subsequent  meeting  brought  tlie  whole  mat- 
ter vividly  before  the  mind,  and  again  ignited 
the  passions  of  a  man  thus  put  under  the 
ban  of  a  newspaper  insult,  wliich  was  at 
the  very  time  of  the  assault  under  tlie  eyes 
of  thousands  of  his  fellow-men,  and  wliicb 
tended  towards  his  utter  degradation.  He 
was  taunted  with  the  matter  on  every  hand, 
and,  so  far  from  cooling,  time— the  lapse  of 
time  itself  short,  and  enforced  by  the  absence 
of  the  offender — had  only  more  and  more  ex- 
cited the  outraged  passions  of  the  defendant, 
and  caused  him  to  do  an  act  whicli  it  is  un- 
reasonable to  suppose  he  would  have  com- 
mitted without  ttiem.  They  were  properly 
admitted  in  mitigation  of  damages,  and  were 
as  essentially  a  part  of  the  case  as  tiie  assault 
itself. 

We  come  now  to  consider  briefly  the  mo- 
tion to  set  aside  the  verdict  because  the  dam- 
ages assessed  by  the  jury  were  insufficient 
and  inadequate.  In  personal  torts,  and  ac- 
tions generally  sounding  in  damages,  it  being 
within  the  strict  province  of  the  jury  to  es- 
timate the  injury,  unless  there  be  a  manifest 
abuse  the  court  will  not  interfere.  In  its 
general  acceptation,  this  rule  applies  equally 
to  an  unjust  lessening  of  the  damages,  as  to 
an  intemperate  excess.  Justice  Buli,eb 
says,  (Bull.  N.  P.  327:)  "In  actions  found- 
ed upon  torts,  the  jury  are  the  sole  judges  of 
the  damages,  and  therefore  the  court  in  such 
cases  will  not  grant  a  new  trial  on  account 
of  the  damages  being  trifling  or  excessive." 
This  was  the  rule  at  common  law,  and  was 
strictly  followed  in  this  state,  until  enlarged 
by  statute,  (I  Rev.  Code,  p.  510,  §8  96.  97; 
1  Bob.  Pr.  378;)  and  tills  court  said  in  Bixey 
V.  Ward,  3  Band.  (Va.)  52:  "When  a  new 
trial  is  granted  for  such  cause.  It  is  not  nec- 
essary to  state  on  the  record  the  ground  for 
awarding  it,  since  it  will  be  presumed  that 
the  order  of  the  court  upon  a  subject  which 
the  statute  has  put  within  its  jurisdiction 
was  correct,  unless  the  contrary  appear." 
Chapter  173,  §  15,  Code  1873,  and  the  num- 
erous cases  dted.  But  the  question  has 
nevertheless  rested  very  largely  in  the  dis- 
cretion of  the  jury.  It  was  said  by  this  court 
in  the  late  case  of  Daingerfleld  v.  Thompson: 
"The  question  of  what  damages  the  plaintiff 
sustained  was  a  question  for  the  jury  to  de- 
termine. The  appellate  court  will  not  inter- 
fere with  such  a  verdict,  unless  it  appears 
that  the  verdict  is  plainly  extravagant  and 
excessive."  33  Grat.  136.  The  reason  for 
holding  parties  so  tenaciously  to  the  damages 
found  by  the  jury  in  personal  torts  is  that, 
in  cases  of  this  class,  there  is  no  scale  by 
which  the  damages  are  to  be  graduated  with 
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certainty.  Tbey  admit  of  no  other  test  than 
the  intelligence  of  the  jury,  governed  by  a 
sense  of  justice.  It  is,  indeed,  one  of  the 
principal  causes  in  which  the  trial  by  jury 
has  originated.  From  the  prollQc  fountain 
of  litigation,  numerous  cases  must  daily 
spring  up.  calling  for  adjudication  for  alleged 
injuries,  accompanied  by  facts  and  circum- 
stances affording  no  definite  standard  by 
wliiub  these  alleged  wrongs  can  be  measured, 
and  wlilcli,  from  the  necessity  of  the  case, 
must  be  judged  of  and  appreciated  by  the 
view  that  may  be  taken  of  them  by  impartial 
men.  To  the  jury,  therefore,  as  a  favorite 
and  almost  sacred  tribunal,  is  committed,  by 
unanimous  consent,  the  exclusive  task  of 
examining  those  facts  and  circumstances, 
and  valuing  the  injury,  and  awarding  com- 
pensation in  the  shape  of  damages.  The  law 
which  confers  on  them  this  power,  and  exacts 
of  them  the  performance  of  the  solemn  trust. 
favors  the  presumption  that  they  are  actuated 
by  pure  motives.  It  therefore  makes  every 
allowance  for  different  dispositions,  capaci- 
ties, views,  and  even  frailties  in  the  exam- 
ipation  of  heterogeneous  matters  of  fact, 
when  no  criterion  can  be  supplied.  And  it 
Is  not  until  the  result  of  the  deliberations  of 
the  jury  appears  in  a  form  calculated  to 
shock  the  understanding,  and  impress  no 
dubious  conviction  of  their  prejudice  and 
passion,  that  courts  have  found  themselves 
compelled  to  interpose.  1  Orah.  &  W  New 
Trials,  452.  In  this  case  there  has  been  no 
definite  proof  of  any  actual  outlay,  costs,  and 
expenses,  except  generally,  and  the  jury 
seems  to  have  been  to  some  degree  impressed 
with  the  injuries  to  the  plaintiff,  and  his 
pain  and  anguish,  and  loss  of  time,  for 
which  $1,375  does  not  seem  to  satisfy  (he 
plaintiff.  It  doubtless  appears  to  be  a  large 
sum  to  the  defendants,  and  may  have  been  so 
regarded  by  the  jury.  We  have  no  evidence 
of  the  financial  situation  of  the  defendants, 
but  this  sum,  in  this  community,  would  not 
be  regarded  as  insignificant;  and  especially 
in  view  of  the  fact  that  the  plaintiff,  though 
greatly  injured  at  the  time,  has  sustained  no 
permanent  bodily  injury.  The  defendants 
in  error  submit  without  complaint  to  the 
verdict  and  judgment  of  the  court  below, 
and  do  not  seek  to  have  it  disturbed  here; 
but  there  is  a  principle  of  law  not  alluded  to 
or  relied  on  here  which  might  have  an  im- 
portant bearing  on  the  case,  under  the  cir- 
cumstances. It  is  this:  "It  is  the  duty  of  a 
person  to  use  ordinary  and  reasonable  care 
and  means  to  prevent  an  injury,  and  the 
consequences  of  it;  and  he  can  only  recover 
damages  for  such  losses  as  could  not,  by  such 
care  and  means,  be  avoided. "  When  a  party, 
knowing  he  is  to  be  attacked,  arms  himself 
with  two  pistols,  and  goes  forth  to  fight,  it 
can  scarcely  be  said  that  be  did  all  in  his 
power  to  avoid  the  injury  which  he  received. 
By  such  a  course  he  attests,  bis  courage,  but 
not  so  much  that  care  and  caution  which  is 
above  suggested  as  essential  to  any  recovery. 
Field,  Dam.  p.  29,  §  82.    Upon  the  whole 


case,  however,  considering  all  the  errors  aa 
signed,  we  are  of  opinion  to  affirm  the  jndg 
m«it  of  the  coort  below.   Judgment  afflrmed 
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HlOKS  V.  C0iai0NWEAI.TB. 

(Supreme  Court  of  AppeaXe  of  Virginia.    3va» 
18,1889.) 

PoisoK— Attempt  to  ADHnnsxaa. 
An  indictment  charging  defendant  with  attempt- 
ing to  poison,  with  intent  to  kill,  one  A,  by  bayiJig 
the  poison  and  delivering  it  to  one  L.,  and  solicit- 
ing her  to  administer  it  in  coffee  to  A.,  bat  which 
fails  to  allege  that  Ij.  consented  to  do  so,  or  that 
anything  else  was  done,  does  not  charge  an  offense, 
under  Code  Va.  1887,  i  8669,  declaring  it  a  felony 
to  attempt  to  administer  poison  In  food,  drink,  etc, 
with  intent  to  kill.    Hinton,  J.,  dissenting. 

Perkitu..  Hoge  &  Hoge  and  Cased,  for 
plaintiff  In  error.  The  Attorney  Qeneral.  for 
defendant  in  error. 

Lrwis,  p.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Pulaski 
county,  affirming  a  judgment  of  the  county 
court  of  that  county,  whereby  the  plaintiff  in 
error  was  sentenced,  in  accordance  with  the 
verdict  of  the  jury,  to  confinement  in  the 
penitentiary  for  a  term  of  fonr  years,  for  an 
attempt  to  administer  poison  to  one  James 
Anderson.  The  indictment  charges,  in  sub- 
stance, that  George  W  Hicks,  the  plaintiff 
in  error  here,  and  Nancy  Price,  feloniously 
intending  to  kill  the  said  James  Anderson, 
did  attempt  to  administer  to  him  a  quantity 
of  poison,  called  "strychnine,"  by  soliciting 
one  Laura  Long,  for  a  promised  reward,  to 
administer  the  same;  and  that  tbey,  in  fur- 
therance of  their  design  to  kill  as  aforesaid, 
did  deliver  to  the  said  Laura  Long  a  quantity 
of  the  said  poison,  to  be  by  her  put  into  the 
coffee  of  the  said  Anderson,  who  at  the  time 
was  boarding  with  her,  etc.  It  is  not  charg^ 
however,  that  she  agreed  to  administer  the 
poison,  or  tliat  she  did  any  act  towarda  tbe 
commission  of  the  crime. 

Tliere  was  a  demurrer  to  the  indictment, 
which  was  overruled,  and  the  said  Hicks, 
having  been  tried  separately,  pursuant  to  bis 
election,  was  found  guilty.  He  thereupon 
moved  for  a  new  trial,  which  motion  was 
overruled,  to  which  action  of  the  court  be 
excepted,  and  the  facts  are  certified  in  the 
bill  of  exceptions. 

The  punishment  for  an  attempt  to  admin- 
ister poison  is  prescribed  by  section  3669  of 
the  Code,  which  enacts  as  follows:  "If  any 
person  administer,  or  attempt  to  administer, 
any  poison  or  destructive  thing,  in  food, 
drink,  medicine,  or  otherwise,  or  poison  any 
spring,  well,  or  reservoir  of  water,  with  inr 
tent  to  kill  or  injure  another  person,  he  shall 
be  oonflued  in  the  penitentiary  nut  lesa  ttian 
tluree  nor  more  than  five  years." 

The  principal  witness  for  the  common- 
wealth was  Mrs.  Laura  Long,  whose  uncon- 
tradicted evidence  is  BulMtantially  as  follows: 
That  on  several  occasions,  at  the  bouse  of  tlie 
witness,  in  Pulaski  oounty,  the  first  being  on 
the  Slst  of  August,  1888,  the  prisoner  8p<rit« 
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to  her  about  poisoning  "old  man  Anderson," 
and  said  be  knew  Mrs.  Price  would  approve 
it,  as  she  had  proposed  to  him  (Hicks)  to  poi- 
son him.  On  the  18th  of  September  the  pris- 
oner passed  the  house  of  the  witness,  on  his 
way  to  Central  to  get  the  poison,  saying  to 
ber,  as  he  passed,  ttiat  Mrs.  Price  had  given 
him  the  money  to  buy  it  with.  On  bis  re- 
turn he  stopped  at  the  house  of  the  witness, 
and  showed  ber  the  poison  he  had  purchased. 
It  was  wrapped  up  in  a  paper,  which  was  in- 
side of  an  envelope,  "  which  had  on  it  a  skull 
and  bones  and  reading. "  It  was  strychni  ne, 
and  he  said  he  had  gotten  it  tliat  day  at  a 
drug-store  at  Central.  He  told  the  witness 
he  wanted  her  to  go  with  him  to  the  spring, 
near  by.  where  Mrs.  Price  would  meet  them, 
and  deliver  the  poison  to  her,  and  tell  ber  all 
about  it.  The  witness  said  she  could  not  go 
then,  but  would  meet  them  there  tliat  night, 
about  8  o'clock,  if  that  would  suit.  To  this 
the  prisoner  answered  that  it  would  suit  a 
great  deal  better,  and  that  be  would  be  pres- 
ent to  see  the  poison  delivered,  and  to  witness 
the  agreement.  He  then  went  on  his  way. 
The  witness  went  to  the  spring  at  the  ap- 
pointed hour,  and,  after  waiting  there  a  lit- 
tle while,  Mrs.  Price  arrived.  She  bad  a 
small  package  in  one  hand,  which  she  said 
contained  strychnine,  and  an  envelope  in  the 
other.  The  package  she  handed  to  the  wit- 
ness, saying,  "Here  it  is. "  She  then  directed 
the  witness  to  put  the  poison  in  the  old  man's 
coffee  that  night  when  she  got  home,  and  told 
her  as  soon  as  he  got  "past  speaking  and 
dropped"  to  give  the  alarm,  and  to  say  that 
the  old  man  had  fallen  dead;  for  all  which 
she  offered  to  reward  her  liberally.  She  said 
George  (the  prisoner)  was  "right  out  there," 
pointing  in  the  direction  of  the  corn-field. 
The  witness  looked,  and  saw  some  one  there, 
and  called  the  prisoner,  but  he  did  not  an- 
swer. Just  then,  at  a  signal  from  the  wit- 
ness, several  men,  in  hiding  near  by,  rushed 
ap,  and  Mrs.  Price  ran  away,  and  the  witness 
delivered  tu  one  of  these  men  ^Mr.  Brown) 
the  package  of  poison  she  had  just  received 
from  Mrs.  Price.  The  witness  also  testified 
that  she  never  agreed  to  administer  the  poi- 
son, and  never  intended  to  do  so,  and  that 
she  would  not  have  done  it  for  anything.  "I 
wanted  to  fool  Hicks,"  she  said,  "because  I 
wanted  to  catch  him,  and  to  let  other  people 
know  it." 

The  connection  of  the  prisoner  with  the 
matter,  as  detailed  by  Mrs.  Long,  is  fully  es- 
tablished by  the  record;  and  the  question, 
therefore,  is  whether  these  facts  constitute 
an  indictable  attempt,  within  the  meaning 
of  the  law.  We  are  of  opinion  that  they  do 
not,  and,  as  they  substantially  correspond 
with  the  allegations  of  the  indictment,  it  fol- 
lows that  the  demurrer  to  the  indictment 
ought  to  have  been  sustained.  It  is  an  ele- 
mentary rule  of  criminal  pleading  that  an  in- 
dictment, in  a  case  like  the  present,  must 
allege  some  act  done  by  the  defendant  of  such 
a  nature  as  to  constitute  an  attempt,  in  a 
l^al  sense,  to  commit  the  contemplated  of- 
v.9s.E.no.22— «5 


fense;  otherwise  the  indictment  will  not  be 
sufficient.  Clark's  Case,  6  Grat.  675;  1 
Whart.  Crim.  Law,  (9th  Ed.)  §  192.  The 
question  as  to  what  is  such  an  act  is  ofteu  a 
difficult  one  to  determine,  and  no  general 
rule,  which  can  be  readily  applied  as  a  test 
to  all  cases,  can  be  laid  down.  It  has  been 
truly  said  by  a  philosophical  writer  that  "the 
subject  of  criminal  attempt,  though  it  presses 
itself  upon  the  attention  wherever  we  walk 
through  the  fields  of  the  criminal  law,  is  very 
obscure  in  the  books,  and  apparently  not  weU 
understood  either  by  the  f«xt- writers  or  the 
Judges."  And  it  may  be  added  that  it  is 
more  intricate  and  difficult  of  comprehension 
than  any  other  branch  of  the  criminal  law. 
Each  case  must  therefore  be  determined  upon 
its  own  facts,  in  the  light  of  certain  prin- 
ciples which  appear  to  be  well  settled.  The 
difficulty  generally  is  in  determining  the  prox- 
imity of  the  act  in  question  to  the  offense  in 
contemplation. 

An  attempt  to  commit  a  crime  is  com- 
pounded of  two  elements:  (1)  The  intent  to 
commit  it;  and  (2)  a  direct,  ineffectual  act 
done  towards  its  commission,  (Code,  §  8888; 
2  Bish.  Crim.  Proc.  §  71;)  or,  as  Wharton  de- 
fines it,  "An  attempt  is  an  intended,  appa- 
rent, unfinished  crime."  Therefore  the  act 
must  reach  far  enough  towards  the  accom- 
plishment of  the  desired  result  to  amount  to 
the  commencement  of  the  consummation.  It 
must  not  be  merely  preparatory.  In  other 
words,  while  it  need  not  be  the  last  proxi- 
mate act  to  the  consummation  of  the  offense 
attempted  to  be  perpetrated,  it  must  approach 
sufficiently  near  to  it  to  stand  either  as  the 
first  or  some  subsequent  step  in  a  direct 
movement  towards  the  commission  of  the 
offense  after  the  preparations  are  made. 
Uhl's  Case,  6  Grat.  706;  McDade  v.  People, 
29  Mich.  50;  Bouv.  Law  Diet.  "Attempt." 

Thus  it  has  been  often  held,  under  statutes 
similar  to  our  own,  that  the  purchase  of  a 
gun  with  intent  to  commit  murder,  or  the 
purchase  of  poison  with  the  same  intent, 
does  not  constitute  an  indictable  offense,  be- 
cause the  act  done  in  eitliercase  is  considered 
as  only  in  the  nature  of  a  preliminary  prepa- 
ration, and  as  not  advancing  the  conduct  of 
the  accused  beyond  the  sphere  of  mere  in- 
tent. "To  make  the  act  an  indictable  at- 
tempt," says  Wharton,  "it  must  be  a  cause, 
as  distinguished  from  a  condition;  and  it 
most  go  so  far  that  it  would  result  in  the 
crime,  unless  frustrated  by  extraneous  cir- 
cumstances." I  Whart.  Crim.  Law,  §  181. 
This  is  well  illustrated  by  the  case  of  People 
v.  Murray,  14  Cal.  159.  In  that  case  the  de- 
fendant was  indicted  for  an  attempt  to  con- 
tract an  incestuous  marriage  with  his  niece. 
It  was  shown  that,  after  declaring  his  inten- 
tion to  marry  her,  he  actually  eloped  with  her, 
and  sent  for  a  magistrate  to  perform  the  cer- 
emony, and  at  the  trial  he  was  convicted. 
But  on  appeal  the  judgment  was  reversed, 
the  appellate  court  holding  that  these  were 
mere  preparations,  and  did  not  constitute  an 
attempt,  within  the  meaning  of  the  statute. 
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In  delivertng  the  unanimoas  (pinion  of  the 
court,FiKLD,G.J.,Baid:  The  evidence  "shows 
very  clearly  the  intention  of  the  defendant; 
but  something  more  than  mere  intention  is 
necessary  to  constitute  the  offense  charged. 
Between  preparation  for  the  attempt  and  the 
attempt  itself  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  ar- 
ranging the  means  or  measures  necessary  for 
the  commission  of  the  offense;  the  attempt  is 
the  direct  movement  towards  the  commission 
after  the  preparations  are  made.  To  illus- 
trate: A  party  may  purchase  and  load  a  gun, 
with  the  declared  intention  to  shoot  his  neigh- 
bor; but,  until  some  movement  is  made  to 
use  the  weapon  upon  the  person  of  tiis  in- 
tended victim,  there  is  only  preparation,  and 
not  an  attempt.  For  the  preparation  he  may 
be  held  to  keep  the  peace,  but  he  is  not 
chargeable  with  any  attempt  to  kill.  So,  in 
the  present  case,  the  declarations  and  elope- 
ment and  request  for  a  magistrate  were  pre- 
paratory to  the  marriage ;  but  until  the  officer 
was  engaged,  and  the  parties  stood  before 
him,  ready  to  lake  the  vows  appropriate  to 
the  contract  of  marriage,  it  cannot  be  said  in 
strictness,  [t. «.,  in  a  legal  sense,]  that  the  at- 
tempt was  made.  The  attempt  contemplated 
by  the  statute  must  be  manifested  by  acts 
which  would  end  in  the  consummation  of  the 
particular  offense,  but  for  the  intervention 
of  circumstances  independent  of  tiie  will  of 
the  party." 

The  same  pAncipIe  was  recognized  by  the 
supreme  court  of  Pennsylvania  in  a  recent 
case,  and  one  which  bears  a  striking  resem- 
blance to  the  case  before  us.  Tliere  the  de- 
fendant was  indicted  and  convicted  for  an  at- 
tempt to  administer  poison,  under  a  statute 
the  provisions  of  which  are  substantially  the 
same  as  those  of  our  own  statute.  It  was 
proved  at  the  trial  that  the  defendant,  in  a  con- 
versation Witt)  the  witness  Neyer,  stated  his 
grievance  against  his  intended  victim,  War- 
ing,and  his  determination  to  be  revenged,  and 
then  solicited  Neyerto  put  poison  in  Waring's 
spring,  so  that  he  and  his  family  would  be 
poisoned,  offering  him  a  reward  therefor.  He 
also  gave  him  directions  how  to  administer  the 
poison,  and  gave  him  the  poison  to  be  admin- 
istered. But  the  witness  refused  to  have 
anything  to  do  with  It,  and  handed  it  back 
to  the  defendant,  and  testified  tliat  he  never 
intended  to  administer  it.  Upon  these  facts 
the  supreme  court  held  that  all  that  occurred 
at  the  interview  with  the  witness,  and  the  le- 

gal  inferences  deducible  therefrom,  followed 
y  no  other  act,  were  not  sufficient  to  war- 
rant a  conviction  for  an  attempt  to  commit 
the  felony  charged ;  that  the  act  proved  did 
not  approximate  sufficiently  near  to  the  com- 
mission of  murder  to  establisli  an  attempt  to 
conimit  it,  within  tlie  meaning  of  the  statute; 
and  the  judgment  was  accordingly  reversed. 
"Merely  suliciting  one  to  do  an  act,"  said  the 
court,"is  not  an  attempt  to  do  thatact.  *  *  * 
'  In  a  high,  moral  sense,  it  may  be  true  that 
iollcitation  is  attempt;  but  in  a  legal  sense 
it  is  not.'  "    Stabler  v.  Com.,  95  Pa.  St.  316. 


The  oooit  in  its  minion  also  referred  to  the 
case  of  Beg.  v.  Williams,  1  Car.  &  K.  5S9. 
1  Denison,  Or.  Cas.  89,  which  was  a  prose- 
cution under  the  third  section  of  the  act  at 
1  Vict.,  from  which  the  Pennsylvania  statute 
was  substantially  copied,  and  in  that  case  it 
was  held  that  the  delivery  of  poison  to  an 
agent,  with  directions  to  him  to  cause  it  to 
be  administered  toanother,  was  not  sufficient 
to  establish  an  attempt  to  murder.  In  that 
case  the  agent  was  actually  given  money  for 
his  services,  and  immediately  proceeded  with 
the  poison  to  the  house  of  the  intended  vic- 
tims, but  upon  his  arrival  there  he  gave  up 
the  poison  to  them,  and  told  them  all  almnt 
it.  The  prisoners  were  convicted,  but  at  tiie 
ensuing  term  the  case  was  considered  by  tba 
15  judges,  who  held  the  conviction  wrong. 

The  application  of  these  principles  to  the 
facts  of  the  present  case  shows  very  clearly, 
we  think,  that  the  Judgment  is  erroneous. 
Here,  undoubtedly,  there  was  an  intent  to 
commit  murder,  but  the  acts  done  do  not 
amount  to  anything  more  than  the  mere  ar- 
rangement of  the  proposed  measures  for  its 
commission.  They  were  nothing  more  than 
mere  prepai'ations,  and  even  the  intended 
preparations  were  not  completed  before  the 
criminal  design  was  frustrated.  The  means 
intended  to  bie  employed  to  consummate  the 
offense  were — First,  the  purchase  of  poison; 
and,  tecondly,  the  delivery  of  the  poison  to 
an  agent,  to  be  by  her  administered.  But 
as  the  party  to  ^hom  the  poison  was  deliv- 
ered reused  to  administer  it,  or  to  do  any 
act  in  furtherance  of  the  design,  there  has 
been  no  direct  act  done  towards  the  cmnmis- 
sion  of  the  offense,  and,  consequently,  no  at- 
tempt, in  a  legal  sense,  to  commit  the  crime 
has  been  established.  In  other  words,  the 
acts  proved,  no  matter  how,  in  a  moral  point 
of  view,  they  may  be  regarded,  do  not,  in 
the  eye  of  the  law,  approximate  sufficiently 
near  to  the  commission  of  murder  to  advance 
theconduotof  the  prisoner  beyond  the  sphere 
of  mere  intent. 

That  the  mere  delivery  of  poison  by  one 
person  to  another,  for  the  purpose  disclosed 
by  the  record  in  the  present  case,  does  n<A 
constitute  an  attempt  to  administer  poison, 
within  the  meaning  of  the  statute,  is  clear, 
we  think ;  because  it  is  not  sudi  an  act  as  Is 
likely,  in  the  natural  course  of  events,  to 
bring  about  the  result  desired.  On  the  con- 
trary, the  presumption  in  such  a  case  is  the 
other  way;  since  a  criminal  intent  on  the 
part  of  the  person  to  whom  the  poison  is  de- 
livered is  not  to  be  presumed,  and  hence,  for 
this  reason,  if  no  otiier,  the  act  of  delivering 
the  poison  is  not  such  a  one  as  can  be  con- 
sidered a  judicial  cause,  or  a  direct  step  in 
the  actual  endeavor  to  commit  a  crime,  with- 
out which  there  can  be  no  attempt  within 
the  meaning  of  the  statute.  1  Whart.  Grim. 
Law.  (9th  £d.)  §  178.  We  are  therefore  con- 
strained to  hold  that  the  conviction  is  wrong. 
and  that  the  judgment  must  be  reversed,  and 
the  demurrer  to  the  indictment  sustained- 
If  the  law  be  defective  in  not  reaching  a  case 
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like  the  preeent,  u  tt  does  not,  tbe  legisla- 
ture, not  the  courts,  can  remedy  ttie  defect. 
We  can  only  administer  it  as  it  is. 

HiNTON,  J.,  {dUaenttng.)  I  am  of  opin- 
ion that  the  indictment,  altboagh  inartifi- 
dally  drawn,  is  an  indictment  under  section 
8888  of  tlie  Code  of  1887,  and,  so  regarding 
it,  tliat  tile  crime  imputed  to  the  prisoner  ^ 
fnlly  established.  And  I  am  further  of  opin- 
ion that  if  it  be  regarded  as  an  indictment 
under  section  3669,  that  the  prisoner  should 
not  be  dfscharged,  but  be  held  to  await  an  in- 
dictment to  be  preferred  under  section  8888 
of  said  Code.  See  Bush's  Case,  4  Hill,  133; 
Stabler's  Case,  95  Fa.  St.  318.  The  acquit- 
tal of  one  offense  does  not  operate  as  a  bar  to 
a  prosecution  for  another  and  distinct  snb- 
■tantive  offense.  I  am  therefore  constrained 
to  dissent  from  the  opinion  of  the  majority  of 
tbe  court.    See  Page  t.  Com.,  26  Grat.  943. 


(n  8.  C.  M2) 

Stoddard  e.  Bolamd. 

(Supreme  Court  of  South  Carolina.  Jal7l0,1889.) 

Maucious  Fbosbcotioh — ^Pbobabi.b  Causk. 

1.  la  an  action  for  maUdous  prosecution,  a  non- 
suit {or  failure  to  prove  want  of  probable  cause 
was  properly  granted,  where  the  eTidence  showed 
that  a  warrant  isaued  against  plaintiff  for  selling 
a  mule  upon  whloh  defendant  held  a  mortgage 
without  his  written  consent:  that  plaintifl  recog- 
nixed  to  appear  before  the  trial  Justloe,  and  mean- 
tlme  the  parties  made  a  settlement;  and  that  the 
iBortgage  was  overpaid,  and  defendant  refunded  the 
excess,  and  withdrew  the  prosecution;  but  plain- 
tiff admitted  that  when  he  exchanged  the  mule  a 
t>alanoe  was  still  due  on  the  mortgage  debt,  and 
that  he  had  not  paid  the  balance  imhin  10  days 
after  disposing  of  the  mule,  as  provided  by  Oen. 
St  8.  C.  1883,1 3515,  that  any  person  who  disposes 
of  personal  property  on  which  there  is  a  mortgage, 
without  the  written  consent  of  the  mortgagee,  and 
fails  to  pay  the  debt  within  10  days  thereafter,  or 
to  deposit  the  amount  of  the  debt  with  the  derk  of 
the  court  of  common  pleas  of  the  county  where  the 
debtor  resides,  shall  oe  guilty  of  a  mfodemeanor, 
etc. 

3.  The  fact  that  the  mortgage  was  paid  before 
the  warrant  was  issued  cannot  affect  the  question 
as  to  want  of  probable  cause  for  the  proseonUon, 
tboagb  it  mightbear  on  that  of  malice. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  Kkbshaw,  Judge. 

MoIVER,  J.  The  plaintiff  brought  an  ac- 
tion for  malicious  prosecution  against  de- 
fendant, and  at  the  close  of  the  testimony  ad- 
duced on  the  part  of  tbe  plaintiff  a  nonsuit 
°  was  moved  for  and  granted,  upon  the  ground 
that  the  plaintiff  had  failed  to  introduce  any 
testimony  whatever  tending  to  show  a  want 
of  prol>able  cause  for  the  prosecution.  The 
sole  question  raised  by  the  appeal  is  whether 
there  was  any  error  in  granting  the  nonsuit; 
tbongh  the  defendant  has,  according  to  the 
proper  practice,  given  notice  that  he  will  en- 
deavor to  sustain  the  judgment  below  upon 
another  ground,  to-wit,  that  there  was  no 
evidence  tending  to  show  that  the  prosecu- 
tion was  ended  when  this  action  was  com- 
menced. There  can  be  no  doubt  that,  in  or- 
der to  maintain  an  action  for  malicious  pros- 
ecution, it  is  incumbent  upon  the  plaintiff  to 


show  three  things:  (1)  That  there  was  no 
probable  cause  for  the  prosecution;  (2)  that 
it  was  malicious;  and  (3)  that  it  was  ended 
before  the  action  was  commenced.  There  is 
little  doubt,  under  the  well-settled  rule  as  to 
nonsuits,  that  if  the  plaintiff  fails  to  offer  any 
evidence  tending  to  show  either  one  of  these 
essential  facts  a  nonsuit  is  proper;  otherwise 
itisnot.  Sothatthepractioalquestion  raised 
by  the  plaintiff's  appeal  is  whether  be  offered 
any  evidence  tending  to  show  a  want  of 
probable  cause  for  tbe  prosecution.  We  have 
carefully  examined  the  voluminous  evidence 
set  out  in  the  "  case, "  and  we  agree  fully  with 
the  circuit  judge  that  there  was  not  a  parti- 
cle of  testimony  even  tonding  to  show  a  want 
of  probable  cause  for  the  prosecution.  On 
the  contrary,  the  testimony  of  tbe  plaintiff 
himself  abundantly  shows  that  he  had  vio- 
lated the  statute  under  which  he  was  prose- 
cuted, and  we  are  unable  to  find  a  single  fact 
or  circumstance  in  ills  testimony,  or  in  that 
of  any  of  iiis  witnesses,  tending  to  show  any 
want  of  probable  cause  for  the  prosecution. 
To  raalce  this  plain,  a  brief  statement  of  the 
origin  and  history  of  the  controversy  l>etween 
these  parties,  derived  solely  from  the  plain- 
tiff's own  testimony  and  the  papers  intro- 
duced, will  be  made.  On  the  3l8t  of  Jan- 
uary, 1888,  the  defendant  took  out  a  warrant 
from  a  trial  justice,  against  the  plaintiff,  for 
a  violation  of  section  2515  of  General  Stat- 
utes by  selling  a  mule  upon  which  defendant 
held  a  mortgage,  without  the  written  con- 
sent of  the  mortgagee.  On  the  next  day  the 
plaintiff,  having  heard  of  tbe  warrant,  vol- 
untarily appeared  at  the  office  of  the  trial 
justice,  and  entered  into  recognizance  to  ap- 
pear twfore  the  trial  justice  on  the  8th  of 
February,  1888.  In  the  mean  time,  however, 
the  i>artie3  met,  and  had  a  settlement,  in 
which  it  was  ascertained  that  the  mortgage 
debt  had  then  been  overpaid  a  few  dollars,  and 
the  excess  was  refunded  to  the  plaintiff,  and 
the  prosecution  was  "withdrawn  by  prose- 
cutor," the  defendant  herein.  It  appeared, 
however,  that  wlien  the  mule  covered  by  tbe 
mortgage  was  sold,  or  rather  exchanged  for 
another  animal,  there  was  then  a  balance  still 
due  on  the  mortgage  debt,  though  there  had 
been  a  large  payment  niade  thereon,  during 
the  previous  fall,  by  the  delivery  of  two  bales 
of  cotton.  This,  so  far  from  being  denied, 
was  expressly  admitted  by  the  plaintiff  in  his 
testimony,  and  there  was  no  pretense  tliat 
such  balance  had  been  paid  within  10  days 
after  the  mule  was  disposed  of,  or  deposited 
with  the  clerk  as  provided  for  by  the  statute. 
On  the  contrary,  the  plaintiff  expressly  stated 
in  his  testimony  that  no  such  payment  or  de- 
posit was  made  within  the  prescribed  10  days. 
But  the  plaintiff  seems  to  rely  entirely  on  the 
fact  that  the  mortgage  had  been  paid  before 
the  warrant  was  taken  out.  How  this  can 
affect  the  question  as  to  the  want  of  probable 
cause  for  the  prosecution  it  is  impossiUe  for 
us  to  conceive,  though  it  is  not  difficult  to  see 
its  bearing  upon  the  question  of  malice.  But, 
while  it  is  weU  setUed  that  malice  may  be  in- 
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ferred  from  s  want  of  probable  cause,  (Bell 
T.  Graham,  1  Nott  &  McC.  278;  Campbell  t. 
O'Bryan.  9  Bich.  Law.  206.)  it  is  also  settled 
that  a  want  of  probable  cause  cannot  be  in- 
ferred from  any  degree  at  malice,  (Horn  v. 
^oon,  8  Strob.  307.)  The  reason  for  the  dis- 
tincUon  is  obvious.  Where  a  prosecution  is 
instituted  without  probable  cause,  the  natu- 
ral inference  is  that  such  a  groundless  prose- 
cution must  have  been  prompted  by  malice. 
Bat  no  amount  of  malice  affords  any  infer- 
ence whatever  for  a  want  of  probable  cause. 
for  all  experience  teachea  that  many  of  the 
beet-fonnded  proseoutions  are  prompted  solely 
by  malice.  So  that,  even  assuming  that  the 
faet  that  the  mortgage  debt  had  been  paid  be- 
fore the  warrant  was  taken  out  afforded  evi- 
dence of  malice,  (though  we  are  not  prepared 
to  say  so,)  this  would  afTord  no  evidence 
whatever  of  a  want  of  probable  cause  for  the 
prosecution. '  It  is  quite  certain  that  the  mule 
was  disposed  of  not  later  than  the  summer  of 
1885.  even  adopting  the  view  most  favorable 
to  the  plaintiff;  and  there  is  not  a  shadow  of 
pretense  that  the  mortgage  debt  was  then 
paid,  nor  is  there  any  pretense  ttiat  this  was 
done  by  the  written  consent  of  the  mortgagee, 
Um  utmost  claimed  by  the  plaintiff  being  that 
he  had  his  verl)al  consent,  which  does  not 
satisfy  the  terms  of  the  statute;  nor  is  it  pre- 
tended that  the  plaintiff  complied  with  the 
other  provisions  of  the  statute  as  to  the  pay- 
ment or  deposit  of  the  admitted  balance  with- 
in the  prescribed  10  days.  Kow,  it  is  quite 
clear  that  if  all  this  be  so.  as  it  was  expressly 
admitted  to  be  by  the  plaintiff  in  his  own  tes- 
timony, the  offense  for  which  the  plaintiff 
was  prosecuted  was  committed  in  the  summer 
of  1835:  and  anything  that  occurred  after- 
wards, whatever  may  be  its  effect  in  other 
respects,  certainly  cannot  have  the  slightest 
effect  upon  the  question  as  to  whether  there 
was  a  want  of  probable  cause  for  the  prose- 
cution. If  a  man  steals  money,  and  after- 
wards refunds  every  dollar  of  it,  with  inter- 
est, that  certainly  would  constitute  no  bar  to 
a  subsequent  prosecution ;  and  if  a  warrant 
is  taken  out  after  the  money  has  been  re- 
funded, it  could  not  with  any  propriety  be 
said  that  there  was  a  want  of  probable  cause 
for  the  prosecution.  So  here,  even  if  it  had 
been  proved  to  a  moral  certainty  that  the  de> 
fendantknew,  when  he  took  out  the  warrant, 
that  the  mortgage  debt  had  been  fully  paid, 
that  would  afford  no  evidence  whatever  of  a 
want  of  probable  cause  for  the  prosecution, 
however  much  it  might  tend  to  show  that  the 
prosecution  was  prompted  by  malice,  or  some 
other  improper  motive.  It  is  due,  however, 
to  the  defendant  to  say,  though  it  has  not  had 
the  slightest  influence  upon  our  minds  in  de- 
termining the  question  presented,  that  even 
the  testimony  of  the  plaintiff  himself  affords 
some  reason  to  suppose  that  when  the  defend- 
ant took  out  the  warrant  he  really  did  not 
believe  that  the  debt  had  been  fully  paid,  and 
did  not  become  satisfied  of  that  fact  until  the 
receipt  for  the  proceeds  of  the  two  bales  of 
cotton  was  produced,  which  was  after  the 


warrant  had  been  taken  out.  We  have  looked 
in  Tain  for  the  slightest  evidence  tending  to 
show  any  want  of  probable  cause  for  the 
prosecution,  and  in  the  absence  of  any  such 
evidence  we  think  the  circuit  judge  was 
clearly  right  in  granting  the  nonsoit.  This 
being  our  conclusion,  the  point  raised  by  re- 
spondent's counsel  as  to  the  want  of  any  evi- 
dence that  the  prosecution  had  ended  has  not 
been  considered.  The  judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  court  ba 
affirmed. 

SiHFSON,  0.  J.,  and  McGowam,  J.,  concni. 


(H  8.  a  S80> 
National  Excb.  Bank  «.  Stellimo  «t  ol. 
CoMUEBCiAL  Bank  v.  Saub.     Auousta 
Sat.  Bank  v.  Sahb. 

(Supreme  Court  of  South  CaroUna.    July  19, 
1889.) 

FbACDUUSNT  ABSIGIIMBNT  —  SeRVICB  BT  PCBUCLl- 
TION — ATTACHMBirr — BOKD. 

1.  Under  Gen.  St.  a  C.  |  3014,  providing  that 
any  assignment  for  the  benefit  of  creditors,  made 
by  an  insolvent  debtor,  containing  a  preference 
01  one  creditor  over  another,  shall  be  absolutely 
void,  an  sssif^nment  preferring  creditors  executed 
in  and  by  a  citizen  of  Georgia,  conveying  lands  sit- 
uated in  South  Carolina,  is  void,  and  a  proceeding 
may  be  Instituted  in  South  Carolina  to  set  Itaside, 
though  all  the  parties  are  non-residents.  Sheldon 
V.  Blanvelt,  7  S.  E.  Rep.  593,  followed. 

8.  An  affidavit  in  such  action,  alleging  that  a 
oanse  of  action  exists  in  favor  of  the  plaintiSB 
against  the  defendants,  stating  the  same  in  gen- 
eral terms,  and  referring  to  the  complaint  for  a 
full  statement,  that  defendants  are  non-residents  of 
this  state,  but  reside  in  (Georgia,  and  cannot,  after 
due  diligence,  be  found  herein,  and  that  defend- 
ant assignor  has  property  in  this  state,  is  sufficient 
to  authorize  service  by  publication  or  personal 
service  out  of  the  state,  under  Code,  {  156,  which 
provides  that  where  it  appears  that  a  cause  of  ao- 
tion  exists  against  a  person  who  cannot,  after  due 
diligence,  be  found  within  the  state,  service  by 
publication,  or  personal  service  out  of  the  state, 
may  be  made  where  he  Is  not  a  resident  of  this 
state,  but  has  property  herein,  and  the  court  has 
jurisdiction  of  the  subject  of  the  action. 

8.  Act  1884,  (18  St.  746.)  supplementing  Code,  t 
159,  in  regard  to  the  proof  of  service  of  a  summons 
out  of  the  state,  requires  the  oertifloate  of  a  clerk 
of  a  court  of  reoord  that  the  notary  public  taking  the 
affidavit  of  service  was  such  notary,  but  does  not 
require  that  the  certificate  shall  be  appended  to 
the  affidavit  at  the'  time  it  is  taken.  HeW,  that 
where  such  certificate  is  furnished  the  court  upon 
a  motion  to  set  aside  the  service,  and  it  appears 
that  the  moving  defendant  has  admitted  personal 
service  under  oath,  and  the  case  on  appeal  states 
as  a  fact  that  the  defendants  were  served  t>erson- 
ally,  an  oriet  overruling  the  motion  will  be  af- 
firmed. 

4.  Under  section  248,  authorizing  an  attachment 
in  any  action  arising  for  the  recovery  of  money  or 
for  the  recovery  of  property,  whether  real  or  per- 
sonal, or  against  adefendant  who  is  anon-resident, 
an  attachment  may  be  issued  in  an  action  by  a 
creditor  to  set  aside  an  assignment  by  his  non-res- 
ident debtor  because  of  fraudulent  preferences. 

6.  An  affidavit  alleging  a  cause  of  action  on  a  plain 
money  demand  against  the  assignor  Is  snffidentto 
sustain  an  attachment  against  his  objections, 
though  the  facts  stated  are  not  sufficient  to  sustain 
an  action  to  set  aside  the  conveyance  to  his  co-de- 
fendant, the  assignee. 

6.  The  words  "on  the  part  of  the  plaintiff, "  as 
used  in  section  251,  which  provides  that  the  officer, 
before  issuing  the  attachment,  "shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff, 
with  sufficient  sur^.'mean  an  obllgatioa  ex» 
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eutad  by  the  plaintiff  or  Ua  anthorlzed  agmik  and 
an  undertskiDg  by  a  third  person  that  the  plaintiff 
will  pay,  eta,  Is  Innfilolent.  McOowax,  J.,  dis- 
Mnting. 

Appeals  from  common  pleas  circuit  ooort 
of  Aiken  county;  Korton.  Judge. 

Wm.  T.  Gary,  Aldrich  ii  Sahley,  and  M. 
P.  Foster,  for  appellants.  Henderson  Bros. 
and  Cratft  <&  Chafes,  tat  respondents. 

MolTBR,  J.  These  three  cases,  being 
piacticaUjr  identical  in  their  facts  and  circum- 
stances and  in  the  legal  principles  applicable, 
were  beard,  and  will  be  considered,  together. 
In  each  of  the  cases  the  plaintiffs  are  foreign 
flotporatlons,  having  thdr  places  of  business 
in  the  state  of  Qeorgia,  and  the  defendants 
are  citizens  of  that  state,  but  the  actions  were 
commenced  in  the  court  of  common  pleas  for 
the  county  of  Ailsen  in  the  state  of  South 
Carolina.  The  foundation  of  the  actions  in 
tiie  two  cases  first  named  are  nnsatisfled 
judgments  recovered  in  the  state  of  Georgia 
by  the  plaintiffs  therein  against  the  defend- 
ant Stelling,  and  in  the  last-named  case 
the  action  is  based  upon  certain  notes  of  the 
defendant  Stelling  in  favor  of  the  plaintiff 
therein.  The  complaints,  after  alleging  these 
causes  of  action  in  the  usual  form,  proceeded 
to  allege  that  the  defendant  Stellingsome  time 
before  the  recovery  of  said  judgments  made 
an  assignment  of  all  of  bis  property  in  the  stale 
of  Georgia,  preferring  certain  of  bis  creditors 
other  than  these  plaintiffs,  whereby  the 
plaintiffs  have  been  unable  to  realize  there 
anything  upon  their  claims,  the  assigned  es- 
tate being  insufiScient  to  reach  the  same; 
that  on  the  15tb  of  February,  1884,  the  de- 
fendant Stelling,  being  then  insolvent,  and 
with  intent  to  give  preference  to  his  co-de- 
fendant, Bredenberg,  for  money  which  he 
then  owed  said  Bredenberg,  in  fraud  of  the 
rights  of  the  plaintiff,  and  against  the  pro- 
visions of  chapter  72  of  the  General  Statutes 
of  this  state,  conveyed  to  the  said  Bredenberg 
certain  tracts  of  land,  describing  the  same, 
situate  in  the  counties  of  Edgefield  and  Aiken 
in  this  state,  the  same  being  all  of  the  prop- 
erty in  this  state  then  owned  by  said  Stelling; 
that  the  defendant  Bredenberg,  having  rea- 
sonable cause  to  believe  that  said  Stelling 
was  insolvent,  accepted  the  conveyance  of 
said  lands  in  payment  of  the  debt  then  due 
bim  by  said  Stelling,  thereby  intending  to  be 
preferred  as  a  creditor  of  said  Stelling,  and 
also  to  defraud  the  plaintiffs  of  their  debts 
against  said  Stelling,  in  violation  of  the  pro- 
visions of  the  seventy-second  chapter  of  the 
General  Statutes  of  this  state;  that  the  de- 
fendant Stelling  owns  no  other  property  out 
of  which  the  pl^ntiffs  can  recover  their  debts; 
that  the  said  Stelling  was  insolvent,  and  that 
fact  was  well  known  to  said  Bredenberg  at 
the  time  of  the  conveyance  to  bim  as  afore- 
said, which  was  made  for  the  purpose  of  de- 
laying, hindering,  and  defrauding  the  claims 
of  these  plaintiffs.  Wherefore  the  plaintiffs 
demand  judgment  against  the  defendants  as 
follows:    (1)  For  Judgment  against  Stelling 


for  the  amoants  doe  by  him  (o  the  plalntifEi, 
respectively.  (2)  That  the  eonveyanoe  to 
Bredenberg  be  declared  fnmdalent  and  set 
aside.  (8)  For  such  other  relief  as  may  be 
just  and  equitable.  An  order  tliat  the  sum- 
mons be  served  by  publication  was  granted 
by  the  master  upon  an  affidavit  to  the  fol- 
lowing effect:  (1)  That  a  cause  of  action 
exists  in  fiivor  of  the  plaintiffs  against  the 
defendants,  stating  the  same  in  general  terms, 
and  referring  to  the  complaint  for  a  more 
full  statement.  (2)  That  defendants  are 
non-residents  of  this  state,  but  reside  in  the 
city  of  Augusta,  Georgia,  and  that  they  can- 
not, after  due  diligence,  be  found  in  this 
state.  (8)  That  defendant  Stelling  has  prop- 
erty in  this  state. 

It  Is  stated  in  the  "case"  "that  no  pubU- 
cation  of  the  summons  was  actually  made  in 
a  newspaper,  but  the  summons  in  each  case 
was  actually  served  personally  upon  the  de- 
fendants, F.  H.  Stelling  and  J.  J.  Breden- 
berg, in  the  city  of  Augusta,  Georgia."  It 
appears,  however,  that  the  proof  of  service 
of  the  summons  was  made  by  an  affidavit 
taken  liefore  a  person  styling  himself  "No- 
tary Public,  Bicbmond  County,  Georgia," 
but  there  was  no  certificate  their  appended 
thereto  from  the  clerk  of  a.  court  of  record 
that  such  person  is  such  notary,  as  required 
by  the  aet  of  1884,  (18  St.  745.)  though  such 
certificate  has  subsequently  been  obtained, 
since  the  service  of  the  ntkice  of  motion  to 
set  aside  the  service  of  the  summons,  and  Is 
set  out  in  the  "case."  It  also  appears  in  the 
"case,"  "that  F.  H.  Stelling, in  bis  sworn  af- 
fidavits, used  at  the  hearing  before  Judge 
NoBTON,  admitted  that  he  haid  t)een  person- 
ally served  with  the  summons  and  complaint 
in  each  case  at  Augusta,  Georgia,  and  that 
he  was  a  resident  of  said  city  at  time  of  serv- 
ice." At  the  same  time  warrants  of  attach- 
ment were  applied  for  and  obtained  from  the 
clerk  in  each  of  the  three  cases,  based  upon 
affidavits  to  the  following  effect:  (1)  That 
Stelling  is  indebted  to  the  plaintiffs  in  the 
amounts  stated  on  the  several  causes  of  ac- 
tion; (2)  that  Stelling  is  not  a  resident  of  this 
state;  (8)  that  the  plaintiffs  have  comioenced 
action  upon  the  several  causes  of  action. 
The  undertakings  required  by  section  251  of 
the  Code,  copies  of  which  are  set  out  in  the 
"case,"  are  in  the  form  of  ordinary  iKinds,  but 
are  not  signed  by  tlie  plaintiffs  in  either  case, 
though  the  copy  in  the  case  first  named,  as  set 
out  in  the  "case, "  does  appear  to  be  signed  by 
"The  National  Excbanoe  Bank,  by  Al- 
FBKD  Bakeb,  President, "  but  it  is  conceded 
that  this  was  written  in  pencil  by  one  of  the 
counsel,  and  is  not  claimed  to  lie  an  execu- 
tion of  the  bond  by  tlie  bank.  All  these  un- 
dertakings or  bonds  tiave  been  treated  in  the 
argument,  aqd  must  be  so  regarded,  as  not 
executed  by  the  plaintiffs  themselves,  or  by 
any  duly-antbor^ed  agent,  but  simply  as 
bonds  or  undertakings  executed  by  third  per- 
sons, that  the  plaintiffs  in  each  of  the  cases, 
respectivdy,  "shall  pay  or  cause  to  be  paid  to 
the  said  F.  H.  Stelling,  his  certain  attorneys. 
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«te.,  •  •  •  an  oosta  that  may  be  award- 
ed to  the  said  defendant,  and  all  damages 
which  the  said  defendant  may  sustain  by  rea- 
son of  the  attachment  about  to  be  issued," 
etc.  These  bonds,  as  set  out  in  the  case, 
contain  no  indorsement  showing  that  they 
had  been  accepted  and  approved  by  the  clerk 
and  filed  by  him,  but  we  find  in  the  "case" 
a  certificate  of  the  clerk  in  the  following 
words:  "I  hereby  certi^  that  I  had  approved 
of  sufficiency  of  the  bonds  or  undertakings 
in  each  of  the  foregoing  cases  before  I  issued 
the  writs  of  attachment  therein."  The  de- 
fendant Stelling,  appearing  for  tlds  purpose, 
only  gave  notice  of  two  motions — (1)  to  set 
■side  the  service  of  the  summon^;  (2)  to  dis- 
ehaige  the  attachments  upon  the  several 
grounds  stated  in  the  notice.  These  motions 
not  having  been  heard  at  the  next  succeeding 
term  of  the  court,  the  plaintiffs  applied  for 
and  obtained  judgments  by  default  against 
Stelling,  (his  co-defendant,  Bredenberg,  hav- 
ing put  in  an  answer,)  und,  upon  a  return  of 
ntdta  bona  of  the  executions  issued  to  en- 
force said  judgments,  gave  notices  of  mo- 
tions for  leave  to  file  supplemental  complaints 
setting  forth  the  recovery  of  such  judgments, 
together  with  the  executions  returned  nulla 
b<ma  in  addition  to  what  appeared  in  the 
original  complaints.  Thereupon  defendant 
Stelling  gave  notice  of  a  motion  to  set  aside 
the  judgments  obtained  by  default  as  im- 
providently  granted.  These  four  motions 
were  heard  by  his  honor  Judge  Norton,  who 
rendered  Judgment  refusing  the  motions  of 
Stelling  to  set  aside  the  service  of  the  sum- 
mons and  to  discharge  the  attachments,  grant- 
ing his  motion  to  set  aside  the  judgments  ob- 
tained against  him  by  default,  with  leave  to 
answer,  and  refusing  the  motion  of  plaintiffs 
for  leave  to  file  supplemental  complaints. 
From  this  judgment  the  defendant  Stelling 
alone  appeals,  imputing  error  to  the  circuit 
jadge  in  refusing  his  motions  to  set  aside  the 
service  of  the  summons  and  to  discbarge  the 
attachments,  upon  the  several  grounds  here- 
inafter considered.  There  being  no  appeal 
from  any  other  portion  of  the  judgment,  it 
will,  as  a  matter  of  course,  stand  affirmed  in 
all  other  respects. 

We  will  first  consider  his  honor's  ruling  as 
to  the  sufficiency  of  the  service  of  the  sum- 
mons. The  Code,  §  156,  provides  that  where 
the  person  on  whom  the  service  of  the  sum- 
mons is  to  be  made  cannot,  after  dne  dili- 
gence, be  found  within  the  state,  and  that 
fact  appears  by  affidavit  to  the  satisfaction 
of  the  master,  or  other  officer  therein  named, 
and  it  in  like  manner  appears  that  a  cause  of 
action  exists  against  such  person,  or  that  he 
Is  a  proper  party  to  an  action  relating  to  real 
pn^rty  in  this  state,  such  master  or  other 
officer  may  grant  an  order  that  service  may 
be  made  by  publication  in  either  of  the 
following  cases:  "(3)  Where  he  is  not  a 
lesldent  of  this  state,  but  has  property 
therein,  and  the  court  has  jurisdiction  of  the 
•object  of  the  action. "  And.  it  further  pro- 
vides that "  where  publication  is  ordered,  per- 


sonal serrlee  of  the  snmmons  oat  of  the  state 
is  equivalent  to  publication  and  deposit  in 
thepost^ffioe."  It  seems  to  us  quite  clear 
that  every  fact  required  was  made  to  appear 
by  the  affidavit  submitted  upon  the  applica* 
tion  for  the  order  of  publication, — that  the 
defendant  is  not  a  resident  of  this  state,  and 
cannot,  after  due  diligence,  be  found  there- 
in; that  a  cause  of  action  exists  against  him; 
and  that  he  is  a  proper  party  to  the  action, 
which  relates  to  real  property  in  this  state, 
— and  it  Is  equally  clear  that  these  are  cases 
in'  which  the  service  by  publication  is  au- 
thorized, for  the  defendant  is  a  non-resident, 
and  if  the  allegations  of  the  complaint  are 
true,  of  which  we  must  assume  that  the  of- 
ficer granting  the  order  was  satisfied,  it  is 
quite  certain  that  defendant  has  property  in 
this  state,  and  that  the  court  has  jurisdiction 
of  the  subject  of  the  action.  It  is  contended, 
however,  that  as  all  the  parties  are  non-resi- 
dents, and  it  does  not  appear  that  any  citi- 
zen of  this  state  has  any  interest  in  the  con- 
troversy, the  court  below  had  no  jurisdio- 
tion  of  a  proceeding  to  set  aside  an  alleged 
fraudulent  assignment  made  in  another  states 
even  though  the  real  property  conveyed  was 
situate  in  this  state;  but  this  position  is  dis- 
posed of  by  the  recent  decision  in  the  case  at 
Sheldon  v.  Blanvelt.  7  S.  E.  Rep.  593. 

It  is  also  urged  that  the  proof  of  personal 
service  of  the  summons  on  the  defemiant  in 
the  state  of  Georgia  was  fatally  defective  in 
that  the  notary  public  before  whom  the  affida- 
vit of  such  service  was  made  failed  to  ap{)end 
thereto  the  certificate  of  a  clerk  of  a  court  of 
record  that  he  was  such  notary,  in  accord- 
ance with  the  provisions  of  the  act  of  1884, 
(18  St.  745.)  supplementing  the  provisions  of 
section  159  of  the  Code,  in  regard  to  the  proof 
of  service  of  a  summons.  It  will  be  ob- 
served that  this  act  does  not  require  that 
such  certificate  shall  be  appended  to  the  af- 
fidavit at  the  time  it  is  taken,  and  therefore 
when  it  is  considered  that  the  only  purpose 
of  such  certificate  is  to  authenticate  the  offi- 
cial character  of  the  person  l>efore  whom 
the  affidavit  is  made;  and  when  we  find  that 
such  certificate  has  been  furnished  to  the  court 
called  upon  to  pass  upon  the  sufficiency  of  the 
service;  and  when,  in  addition  to  this,  we 
find  that  the  defendant  who  raises  this  ques- 
tion has  admitted  under  oath  the  fact  that  lie 
was  personally  served,  and  has  applied  for 
and  obtained  leave  to  come  in  and  answer; 
and  when  it  is  stated  in  the  "case, ".as  one 
of  the  facts  upon  which  this  appeal  is  to  be 
heard,  that  "the  summons  in  each  case  was 
actually  served  personally  npon  the  defend- 
ants F.  H.  Stelling  and  J.  J.  Bredenberg  in 
the  city  of  Augusta,  Georgia," — we  canned 
hold  that  the  circuit  judge  committed  any  er^ 
ror  of  law  in  refusing  to  set  aside  the  service 
of  the  summons  upon  the  ground  that  the  af- 
fidavit of  such  service  did  not  tiave  appended 
to  it,  at  the  time  it  was  taken,  the  required 
certi  ficate.  We  are  therefore  of  cplnion  tint 
there  was  no  error  in  refusing  the  motion  to 
set  aside  the  service  of  the  summona. 
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We  are  next  to  Inquire  whether  there  was 
aajr  error  in  refnsi^  the  motion  to  discharge 
the  attaehments.  First  it  is  urged  that  an 
attachment  cannot  be  obtained  In  cases  like 
tlieee  because  they  are  actions,  not  for  the 
recovery  of  money  oaIy«  but  tor  the  purpose 
of  setting  aside  a  fraudulent  deed.  In  sec- 
tion 248  of  the  Code  it  is  declared  that  the 
jdaintifF.  at  the  tfane  ot  issuing  bis  summons, 
or  at  any  time  afterwards,  may' have  the 
property  of  the  defendant  attached  "in  any 
action  arising  for  the  recovery  of  money,  or 
tor  the  recovery  of  property,  whether  real  or 
personal,  *  *  *  or  against  a  defendant 
who  is  not  a  resident  of  this  state,"  etc.  So 
that  it  is  not  necessary  that,  in  order  to  ob- 
tain an  attachment,  tbe  action  must  be  for 
the  recovery  of  money  only,  but  may  be  ob- 
tained in  many  other  cases.  Indeed  tbe  lan- 
guage of  that  section  would  seem  to  imply 
that  where,  as  in  this  case,  tbe  defendant  is 
a  non-resident,'  the  remedy  by  attachment  is 
obtainable  in  an  action  for  any  purpose. 
Bat  be  that  as  it  may,  it  is  quite  clear  that  so 
far  as  tbe  appellant  is  concerned  these  actions 
are  for  tbe  recovery  of  money,  and  hence  the 
first  position  tal^en  cannot  be  sustained. 

Next  it  is  contended  that  the  affidavits  up- 
on which  the  warrants  of  attachment  were 
obtained  were  insutncient,  because  it  does 
not  appear  therein  that  the  plaintiffs  have 
any  cause  of  action.  So  far  as  the  appellant 
is  concerned  it  is  quite  certain  that  a  cause 
of  action  upon  a  plain  money  demand  is  al- 
leged against  him  in  each  of  the  complaints, 
and  therefore,  even  if  It  should  be  admitted 
that  the  facts  stated  are  not  sufficient  to  sus- 
tain an  action  to  set  aside  tbe  deed  to  his  co- 
defendant  Bredenberg,  (which  we  by  no 
means  admit,)  this  would  constitute  no 
ground  upon  which  the  appeal  of  Stelling 
could  be  sustained.  The  objection  to  the 
want  of  jurisdiction  has  already  been  dis- 
posed of  in  considering  the  motion  to  set 
aside  the  service  of  the  summons. 

We  come  next  to  tbe  objections  raised  to 
the  undertakings — First,  that  they  were  not 
approved  or  filed  by  the  clerk;  second,  that 
t^ey  were  not  executed  by  tbe  plaintiffa,  or 
by  any  authorized  agent.  The  first  objection 
is  disposed  of  by  the  statement  in  the  ap- 
pendix to  the  "case"  that  they  were  marked 
"FUed"  by  the  clerk,  and  by  that  officer's  cer- 
tificate set  out  in  tbe  "case"  that  he  had  ap- 
proved the  sufficiency  of  the  several  bonds  or 
undertakings  before  the  writs  of  attachment 
were  issued.  The  second  objection,  how- 
ever, to  the  undertakings  presents  a  question 
of  much  greater  difficulty,  and  is,  in  fact,  the 
only  serious  question  in  this  branch  of  the 
case.  Tlie  Code,  in  section  251,  requires,  as 
a  condition  precedent  to  tbe  issuing  of  a  writ 
of  attachment,  that  the  officer  issuing  "shall 
require  a  written  undertaking  on  the  part  of 
the  plaintiff,  with  sufficient  surety,  to  the 
effect  tliat  it  the  defendant  recover  judgment, 
or  the  attachment  be  set  aside  by  onler  of 
the  court,  the  plaintiff  will  pay  all  costs," 
etc    Ab  the  remedy  by  attachment  is  a  sum- 


mary and  somewhat  harsh  proceeding,  where- 
by a  person  may  be  deprived  of  the  posses- 
sion ot  control  of  his  property  before  ths 
claim  upon  which  it  is  based  has  been  adjudi- 
cated, tbe  rule  is  well  settled  that  one  who 
seeks  to  avail  himself  of  such  a  remedy  must 
be  careful  to  comply  strictly  with  the  condi- 
tions upon  which  it  is  allowed.  The  only 
condition  with  which  we  are  at  present  con- 
cerned is  the  giving  of  the  required  under- 
taking, and  that  word,  as  used  in  the  section 
above  quoted  from,  manifestly  means  "en- 
gagement" or  "obligation."  It  seems  to  us 
that  the  language  used  in  that  section  plainly 
Implies  that  to  comply  with  the  condition 
precedent  required  three  things  are  neces- 
sary: (1)  That  the  obligation  or  undertak- 
ing shall  be  in  writing;  (2)  that  it  shall  be 
on  the  part  of  the  plaintiff;  (3)  that  it  shaU 
be  with  sufficient  surety;  and  if  either  one 
of  these  three  things  are  lacking  then  it  can- 
not be  said  that  the  condition  precedent  has 
been  complied  with.  It  may  be  true  that  a 
plaintiff,  who  procured  the  issue  of  a  war- 
rant of  attachment  illegally,  under  which  the 
defendant's  property  was  unlawfully  seized, 
would  be  liable,  even  in  the  absence  of  any 
statutory  provision,  upon  general  principles 
of  law,  for  all  damages  which  tbe  defendant 
might  thereby  sustain.  But  in  such  case  it 
would  be  necessary  to  offer  parol  evidence, 
perliaps,  to  show  that  the  plaintiff  hud  pro- 
cured the  issuance  of  the  warrant  of  attach- 
ment, which  might  lead  to  tedious  and  ex- 
pensive litigation.  Hence  the  statute  very 
properly  provides  that  the  undertaking  or 
obligation  shall  be  in  writing.  The  next  es- 
sential very  naturally  is  that  this  undertak- 
ing or  obligation  in  writing  shall  be  on  the 
part  of  the  plaintiff ,  as  it  Is  manifestly  proper 
that  he  who  seeks  to  avail  himaeU  of  the 
remedy  should  assume  in  writing  the  lia- 
bility for  any  damages  sustained  by  reason 
of  any  illegality  in  obtaining  it.  And  then 
the  third  and  remaining  essential  is  that  this 
written  obligation  on  the  part  of  tbe  plaintiff 
shall  be  "  with  sufficient  surety."  It  is  quito 
clear  that  the  giving  of  an  undertaking  or  ob- 
ligation without  any  surety  would  not  be  a 
compliance  with  the  statute,  and  it  seems  to 
us  equally  clear  that  where  there  is  no  writ- 
ten undertaking  or  obligation  "on  tbe  part 
of  the  plaintiff"  there  is  no  compliance  wit'li 
the  statute.  What  then  do  the  words  "on 
tlie  part  of  the  plaintiff, "  as  used  in  this  sec- 
tion, mean?  Do  they  signify  an  obligation 
whereby  a  third  person  binds  himself  that 
tbe  plaintiff  will  pay,  or  do  they  signify  an 
obligation  whereby  the  plaintiff,  either  in 
person  or  by  his  authorized  agent,  bindfi  him 
self  to  pay?  We  are  compelled  to  conclude 
that  tbe  lattor  is  the  proper  signification. 
The  statute  unquestionably  requires  that  the 
obligation  shall  be  in  writing,  and  we  do  not 
see  how  it  is  possible  for  such  obligation  to 
be  "on  the  part  of  tbe  plaintiff"  where  there 
is  nothing  in  writing  whereby  the  plaintiff 
binds  himself  to  pay;  and  when  to  this  <« 
added  the  further  requirement  that  the  an 
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dertaklng  or  obligation  most  be  with  suffi- 
dent  Bnrety,  the  neoessaiy  inference  is  that 
there  mnst  be  some  one  else  bound  besides 
the  surety,  as  otherwise  it  could  not  properly 
be  said  to  be  an  obligation  with  sufficient 
surety. 

It  is  urged,  however,  that  the  words  "on 
the  part  of  ttie  plaintiff"  simply  mean  an  ob- 
ligation on  the  side  of  the  pteintiff,  and  this 
is  the  view  taken  by  the  circuit  Judge.  Be- 
sides the  objections  above  indicated  to  this 
view.  It  seems  to  us  it  disregards  the  plain 
meaning  of  the  words  used  in  the  statute, 
for  we  cannot  doubt  that,  where  a  written 
obligation  on  the  part  of  a  person  is  spolien 
of,  every  one  at  once  understands  tliat  such 
person  has,  either  in  person  or  by  his  agent, 
bound  himself  in  writing  to  perform  the  con- 
dition of  such  obligation.  According  to  our 
construction  of  the  statute  it  plainly  provides 
that  before  a  person  can  obtain  a  warrant  of 
attachment  he  must,  either  in  person  or  by 
bis  duly-authorized  agent,  enter  into  a  writ- 
ten obligation,  with  sufficient  surety,  to  pay 
all  damages,  not  exceeding  the  amount  speci- 
fied, which  may  be  sustained  by  the  defend- 
ant by  reason  of  any  illegality  in  obtaining 
the  attachment,  so  tliat  the  defendant  may 
be  afforded  a  speedy  and  easy  means  of  en- 
forcing against  the  plaintiff,  as  well  as  his 
sureties,  his  claim  for  damages.  We  do  not 
undertalie  to  say,  as  was  intimated  in  one  of 
the  older  cases,  hereinafter  referred  to,  that 
it  would  be  necessary  for  the  plaintiff  to  exe- 
cute a  formal  power  of  attorney,  authorizing 
bis  agent  to  execute  the  required  undertak- 
ing; but  we  do  think  that  the  record  should 
afford  some  evidence  in  writing  that  the 
agent  had  authority  to  sign  the  name  of  the 
plaintiff.  This  would  be  no  burdensome  re- 
quirement, for  the  plaintiff,  when  he  lodges 
bis  claim  for  suit  In  tlie  hands  of  an  attorney, 
could  very  easily,  at  the  same  time,  author- 
ize him  in  writing  to  sign  his  name  to  any 
bond  or  other  paper  required  in  the  prosecu- 
tion of  the  suit,  which  being  attached  to  the 
record  would  afford  the  defendant  the  ready 
means  of  prosecuting  any  claim  for  damages, 
as  well  against  the  plaintiff  as  his  sureties, 
and  surely  it  is  nothing  but  right  that  the  de- 
fendant should  be  afforded  every  facility  for 
that  purpose. 

We  are  not  aware  of  any  case,  in  this  state 
which  decides  the  point  we  have  been  con- 
sidering, but  the  remarks  of  O'Neall,  J., 
in  Myers  v.  Lewis,  1  McMul.  54,  seem  so 
pertinent  to  the  view  which  we  have  taken 
that  we  have  been  induced  to  quote  them  at 
length.  In  that  case  the  question  was  as  to 
the  sufficiency  of  a  bond  given  by  the  plain- 
tifTs  son,  though  not  in  her  name,  and  it 
arose  under  the  act  of  1799,  which  provided 
"that  no  writ  of  attachment  shall  issue  before 
the  plaintiff  has  given  bond,"  etc.,  and  the 
court  held  that  "none  but  the  plaintiff,  or  his 
attorney  in  fact  acting  in  his  name  and  stead, 
can  execute  the  bond.  We  have  no  right  to 
do  more  than  to  say '  tta  lex  soripta.'  "  That 
distinguished  judge  proceeds  to  say:  "If  we 


were,  however,  at  liberty  to  reason  about  it, 
we  should  arrive  at  the  same  oonclnsion.  TIm 
plaintiff  suing  can  just  as  easily  constitute  an 
attorney  in  fact  to  execute  the  bond,  as  he  can 
appoint  an  attorney  at  law  to  sue.  The  de- 
fendant, too,  is  entitled  to  the  security  of  the 
party  professing  to  be  his  creditor  to  be  an- 
swerable for  all  damages  for  any  Illegal  con- 
duct attending  the  suingont  his  attachment. 
If  this  we're  not  so,  persons  absent  from  the 
state,  and  having  property  in  it,  might  be 
harassed  by  attachments  on  unfounded 
claims,  and  the  persons  setting  them  on  foot 
might  shelter. themselves  behind  the  bond  of 
irresponsible  third  persons.  So,  too,  it  is  for 
the  plaintiff's  interest  that  he,  in  person  or 
by  attorney,  should  execute  the  bond.  He 
might  not  be  willing  to  incur  the  responsibil- 
ities of  an  attachment  if  informed  that  that 
was  his  mode  of  redress.  It  is  the  right  and 
the  duty  of  a  party  in  court  fyy  be  informed 
correctly  of  the  consequences  likely  to  result 
from  the  proceeding  set  on  foot  in  his  name. 
Tlie  attachment  act,  operating  in  rem,  and 
divesting  the  alleged  debtor  of  his  power  of 
controlling  his  own  property  before  the  debt 
is  ascertained  by  the  judgment  of  a  court, 
ought  to  be  strictly  construed,  and  hence, 
therefore,  we  should  not  be  at  liberty  to  seek 
for  an  interpretation  beyond  the  plain  mean- 
ing of  the  words."  It  is  true  that  in  the 
subseqnent  cases  of  Dillon  v.  Watkins,  2 
Speer,  445,  and  Byne  v.  Byne,  1  Rich.  Law, 
441,  which  arose  under  the  act  of  1839,  it  was 
lield  that  the  attachment  bond  might  be  given 
either  by  the  plaintiff  or  by  his  agent;  but 
those  decisions  rested  upon  the  terms  of  that 
act,  which  required  the  cleric,  before  Issuing 
the  writ  of  attachment,  "to  take  from  the 
plaintiff,  or  his  or  her  agent,  a  bond,"  etc; 
and  as  this  language  was  plainly  alternative 
in  its  character, — "take  from  the  plaintiff, or 
his  or  her  agent,  a  bond," — it  was  very  prop- 
erly held  that  if  the  bond  in  question  was 
either  a  bond  of  the  plaintiff  or  a  bond  of  his 
agent  the  requirement  of  the  statute  was  sat- 
isQed.  But  the  language  of  the  statute  which 
we  are  called  upon  to  construe  is  not  alterna- 
tive in  its  character,  and  hence  the  undertak- 
ing now  required  must  be  an  undertaking  on 
the  part  of  the  plaintiff,  with  sufficient  surety, 
and  nothing  else  will  meet  the  requirements 
of  the  statute.  The  obligations  in  the  cases 
now  before  us  do  not  even  purport  to  be 
obligations  on  the  part  of  the  plaintiffs,  for 
there  is  not  a  word  in  them  purporting  to 
bind  the  plaintiffs,  but  they  simply  purport 
to  bind  the  persons  who  signed  them  to  see 
to  it  that  the  plaintiffs  will  pay  the  damages 
sustained  by  defendant  by  reason  of  any  il- 
legality in  obtaining  the  attachments,  and, 
therefore,  wliile  tliey  might  furnish  grounds 
of  action  by  the  defendant  against  the  per- 
sons who  signed,  they  certainly  do  not  fur- 
nish any  ground  for  an  action  against  the 
plaintiffs.  But,  in  addition  to  this,  as  the 
undertakings  in  two  of  the  cases  are  signed 
only  by  a  single  person,  we  do  not  see  how 
it  Is  possible  to  regard  them  as  written  un- 
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dertakings  on  the  part  of  the  plalntiffiB,  with 
sufiBcient  surety,  and  it  has  been  held,  even 
under  the  act  of  1839,  in  the  case  of  Ford  t. 
Bogers.  12  Rich.  Law,  385,  that  the  want  of 
a  surety  on  attachment  bond  is  fatal.  It  is 
true  that  in  the  other  case  the  ao-called  un- 
dertaking appears  to  be  signed  by  two  per- 
sons, but,  so  far  as  appears,  they  are  entire 
strangers,  who  do  not  even  profess  to  be  the 
agents  of  the  pIainti£Fs,  and  who  have  volun- 
teered to  guaranty  that  the  plaintiffs  will  pay 
to  the  defendants^uob  costs  as  may  be  award- 
ed to  them,  and  such  damages  as  they  may 
sustain  by  reason  of  the  attachment,  to  tlie 
amount  speciBed.  This  cannot  be  regarded 
as  a  compliance  with  the  terms  of  the  statute. 
It  is  simply  an  original  obligation  which,  so 
far  as  appears,  these  two  persons  have  vol- 
untarily assumed,  that  the  plaintiffs  in  that 
ease  vrill,  under  certain  contingencies,  pay  a 
sum  of  money  not  exceeding  the  amount 
q>eclBed. 

It  seems  to  us,  therefore,  that  the  attach- 
ments in  each  of  the  tliree  pases  above  stated 
should  have  been  discharged  upon  the  ground 
that  the  required  undertakings  had  not  been 
given  before  the  warrants  of  attachment  were 
issued.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court,  in  so  far 
98  it  refused  to  discharge  the  attachments  on 
the  ground  indicated,  be  reversed,  and  that 
in  aU  other  respects  it  stand  affirmed. 

SmrsoN,  C.  J.,  concurs. 

McOowAN,  J.,  {dtssenUnff.)  I  cononr  in 
this  Judgment,  except  in  so  far  as  it  sets 
aside  the  attachments  on  the  ground  that  the 
plaintiff  did  not  sign  the  undertaking,  either 
personally  or  through  an  agent  regularly  au- 
thorized to  act  for  him.  This  is  the  first 
time  this  question  has  been  made  under  our 
present  law,  and  its  practical  importance  re- 
quires that  I  should  state  my  view  of  it. 
There  is  no  doubt  that  attachment  is  a  statu- 
tory proceeding,  but  it  is  quite  as  certain 
that  it  Is  highly  remedial  in  character,  and  is 
made  "demandable  as  of  common  right."  ■  It 
■eems  to  me  that,  when  the  provisions  of  the 
law  are  substantially  complied  with,  and  its 
whole  object  secured,  to  subject  it  to  the 
strictest  technical  criticism  will  more  often 
defeat  than  promote  the  intent  of  the  law. 
Besides,  as  it  strikes  me,  the  words  "on  the 
part  of  the  plaintiff"  were  not  intended  to 
make  the  plaintiff  himself  execute  the  under- 
taUng,  on  pain  of  having  the  whole  process 
vacated,  but,  on  the  contrary,  that  something 
else  was  intended.  If  the  purpose  had  been 
to  require  the  plaintiff,  under  all  circum- 
stances, to  execate  the  required  undertaking, 
-why  was  it  not  so  said  in  plain  words, —  "by 
the  plaintiff,"  instead  of  "on  the  part  of  the 
plaintiff?"  The  words  in  the  old  law  were 
"by  the  plaintiff,"  and  if  the  intention  was 
that  the  meaning  should  remain  precisely  the 
same,  why  were  they  changed  to  "on  the 
part  of  the  plaintiff?"  that  is  to  say,  as  I  un- 
derstand it,  on  the  plaintiff's  "side, "  "party," 


"Interest."  "concern,"  "for,"  "in  behalf  of.  * 
I  concur  with  what  was  said  by  Mr.  Jus 
tioe  Woodruff  in  the  case  of  Lefflngwell  v. 
Cbave.  19  How.  Pr.  67.  "The  objection  that 
the  undertaking  was  not  signed  by  the  plain- 
tiff or  bis  agent,  or  by  borne  person,  who,  in 
very  terms,  is  described  on  the  fttce  of  the 
undertaking  as  acting  'on  the  part  of  the 
plaintiff,'  raises  a  question  in  regard  to  which 
there  has  been  some  conflict  of  opinion.  The 
language  *  *  *,  is  that  <the  court  or 
Judge  shall  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  witli  or  without  sure- 
ties, '  etc.  In  my  opinion  the  J  ust  meaning  of 
this  language  is  satisfied,  and  all  the  proposed 
benefits  to  the  defendant  are  secured  by  con- 
struing the  words  •  on  the  part  of  the  plain- 
tiff '  as  simply  words  of  contrast  or  opposi- 
tion to  the  part  of  his  adversary;  and  that 
an  approved  undertaking,  executed  by  any 
person  of  competent  abUity,  agreeing  that 
the  plaintiff  shall  pay  the  defendant  the  dam- 
ages wliich  he  may  sustain,  if  it  be  procured 
and  furnished  by  the  plaintiff  or  his  attorney 
for  the  security  of  the  defendant,  is  an  un- 
dertaking on  the  part  of  the  plaintiff,  with- 
in the  meaning  of  this  section.  If  this  be 
not  so,  then  on  the  part  of  the  plaintiff  can 
only  mean 'executed  by  the  plaintiff.'  *  *  * 
Suits  are  often  necessary  when  a  plaintiff  is 
out  of  the  state,  or  sick,  or  under  disability,  or 
an  Infant,  or  otherwise  incompetent,  or  un- 
able to  execute  an  undertaking,  or  to  author- 
ize an  agent  or  attorney  to  do  sa  I  cannot 
concede  that  it  was  intended  that  In  such  case 
no  injunction  should  be  issued.  The  words 
'by  the  plaintiff,  with  or  without  sureties,* 
had  they  been  used,  would  be  plain,  and  would 
require  the  plaintiff  to  execute  them;  but  the 
words  'on  the  part  of  the  plaintiff,  with  or 
without  sureties'  are  fully  satisfied  if  any 
person  or  persons  in  aid  of  the  prosecution, 
acting  in  furtherance  of  the  action,  at  the  in- 
stance of  the  plaintiff,  will  peremptorily  and 
unqualifiedly  undertake  that  the  plaintiff 
sliall  pay  to  the  defendant  the  damages  which 
he  may  sustain, "  etc. 

This  is  my  view  as  to  what  was  the  inten- 
tion of  the  legislature.  It  is  the  view  which, 
after  some  discussion,  has  prevailed  in  Xew 
York,  and  is  certainly  the  view  which,  while 
protecting  all  the  substantial  rights  of  the  de- 
fendant, gives  to  all  plaintiffs  equal  opporw 
tunities  to  secure  the  advantages  of  the  law. 
See  Lefflngwell  v.  Chave,  19  How.  Pr.  67; 
Howard  v.  Manderfleld,  31  Minn.  837, 17  N. 
W.  Rep.  946;  Hadley  v.  Bryars,  58  Ala.  139; 
Chandler  v.  Smith.  14  Mass.  813;  People  T. 
Judges.  5  Cow.  34;  2  Waits,  Pr.  151. 


(31  S.  U.  346) 

Blaib  «t  al.  V.  Black  «t  al. 
■   OoasM  et  al.  v.  Samb. 
(SuprenwCoitrto/Scmth  Carolina.  July  19, 1888.) 

AMiomoiCT  TOB  BBNBnT  or  Cmditobs— Paxna- 

BKos»— FianrntsaiF. 

1.  B.  and  C,  members  of  the  firm  of  B.  &  O.  and 

also  of  its  Buocessor,  B.,  C.  &  D.,  made  an  assign- 

ment  of  both  indivldnal  and  partnership  propertj. 
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The  aBaignmentproTlded  thattbe  proper^  and  m- 
Bets  of  the  indlrldiial  members  of  tne  two  Arms 
■honld  be  first  applied  to  pa^  Indlvldnal  debts,  and 
the  property  and  assets  of  the  respective  nrms 


and  that  If  the  funds  were  insufficient  to  pay  all  the 
debts  the  assignee  should  pur  them  ratably,  or 
such  as  should,  within  80  days  from  date  of  assign- 
ment, accept  the  terms  thereof,  and  release  the 
parties  from  all  liability,  etc  Seld,  that  the  as- 
signment created  preferences,  and  was  void  under 
Oen.  St  a  C.  1 9014,  so  providinK. 

2.  The  Individual  creditors  of  tne  members  of  an 
insolvent  firm  are  not  entitled  to  be  first  paid  out 
of  the  individual  proper^,  but  have  only  an  equity 
to  require  the  partnership  creditors  to  first  exhaust 
the  partnership  assets,  and  after  that  is  applied 
thev  are  then  entitled,  as  to  any  balance  due  them, 
to  share  equally  and  ratably  with  the  indlvldnal 
creditors  in  the  individual  assets. 

Appeal  from  common  pleas  ciroalt  court  of 
York  county;  J.  B.  Kershaw,  Judge. 

Actions  by  Lewis  H.  Blair,  heretofore 
trading  as  L.  H.  Blair  &  Co.,  E.  B.  Springs, 
•arvivor  of  E.  B.  Springs  and  E.  S.  Burwell, 
traders  as  Springs  ft  Barwell,  and  J.  H. 
Hargrave.  Sr.,  and  J.  H.  Hargrave,  Jr., 
traders  as  J.  H.  Hargrave  &  Son,  amlnst 
John  O.  HIack,  assignee  of  James  W  Black 
and  Jacob  K.  Carpenter,  as  indivi<)>ials,  and 
copartners  as  Black  &  Carpenter,  and  of 
James  W.  Black,  Jacob  Y  Carpenter,  and 
John  L.  Davis,  as  individuals,  and  copart- 
ners as  Black,  Carpenter  ft  Davis,  and  by 
David  Elias  and  Solomon  A.  Cohen,  partners 
as  Ellas  ft  Cohen,  and  C.  E.  Wingo,  J.  S. 
EUett,  and  J.  D.  Crump,  partners  as  Wingo, 
"^llett  ft  Crump,  against  the  same  defendants, 
to  set  aside  an  assignment  as  void  for  prefer- 
ences given.  An  order  of  reference  was 
agreed  to  and  made  to  the  testimony.  Aft- 
erwards the  circuit  court  filed  its  decree  in 
favor  of  plaintiffs,  and  defendants  appeal. 

C.  B.  Spencer  and  W.  B.  MoCarr,  for  ap- 
pellants.   Hart  <ft  Hart,  for  appellees. 

McOowAN,  J.  On  January  29,  1889, 
James  W.  Black  and  Jacob  K.  Carpenter,  of 
the  old  mercantile  firm  of  Black  &  Carpenter, 
and  also  of  its  successor.  Black,  Carpenter  ft 
Davis,  made  an  assignment  of  both  their  in- 
dividual and  partnership  property  for  the 
payment  of  their  debts  to  John  G.  Black,  as 
assignee  and  trustee.  J.  L.  Davis,  one  of  the 
latter  firm,  did  not  sign  the  original  deed  of 
assignment,  being  absent  at  the  time  it  was 
executed,  but  ratified  it  some  days  later,  and 
indeed  executed  another  deed,  conforming 
snbstantially  to  the  first.  The  assignment 
provided  that  the  property  and  assets  of  the 
indiyidual  members  of  the  respective  firms 
should  be  first  applied  to  the  payment  of  the 
individual  debts  of  the  members  of  the  firm, 
and  that  the  property  and  assets  of  the  firms, 
i'esi>ectivcly,  should  be  first  am>lied  to  the 
debts  of  the  partnership,  and  that  if  a  sur- 
plus should  remain  after  paying  the  debts  of 
the  one  class,  then  such  surplus  should  be 
applied  to  debts  of  the  other  class,  and  so  recip- 
rocally of  the  other  class.  The  assig^nment 
also  provided  that,  if  there  should  not  be  suf- 


ficient fonds  to  pay  the  debts,  the  assignee 
should  pay  them  ratably,  or  such  as  should, 
within  80  days  from  the  date  of  the  assign- 
ment, agree  to  accept  the  terms'  of  it,  and  to 
release  the  parties  from  all  liability  on  their 
debts  and  claims,  etc.  Tlie  cases  stated 
above  were  instituted  by  creditors  of  the  w 
spective  firms  for  the  purpose  of  setting  aside 
the  deed  of  assignment,  and,  being  identical 
in  object  and  purpose,  were  consolidated  and 
heard  together.  Several  grounds  were  urged 
sufiScient,  as  alleged,  to  set  aside  the  assign- 
ment, and  subject  the  property  to  the  claim 
of  creditors  according  to  law.  but,  from  the 
view  which  the  court  takes.  It  will  not  l>e 
necessary  to  consider  any  of  the  objections  ex- 
cept the  one  chiefly  relied  on  by  the  assailing 
creditors,  viz.,  that,  in  violation  of  section  2014 
of  the  General  Statutes,  which  denounces  as* 
signments  giving  preferences  as  "absolutdy 
void."  this  assignment  gives  undue  and  ille> 
gal  preference  to  individual  over  copartner- 
ship creditors,  in  excluding  the  partnership 
creditors,  after  exhausting  the  partnership 
assets,  from  coming  in  and  participating  with 
the  individual  creditors  in  the  individual 
property  of  the  members  of  the  difFerent 
firms;  the  proposition  relieid  on  being  that, 
under  the  law  of  this  state,  the  individual 
creditors  are  not  entitled  to  be  paid  first  out 
of  the  individual  property,  but  have  only  aa 
equity  to  require  that  the  partnership  cred- 
itors should  exhaust  the  assets  of  the  Qrm» 
and.  after  that  is  applied,  they  are  then  en- 
titled, as  to  any  balance  due  them,  to  share 
equally  and  ratably  with  the  individual  cred- 
itors in  the  individual  assets,  while,  on  lAe 
other  hand,  in  support  of  the  assignment,  it 
is  urged  that  the  rule  is  that  the  joint  debts 
are  primarily  payable  out  of  the  joint  e£Fects, 
and  are  entitled  to  a  preference  over  separate 
debts;  and  so,  in  thn  converse  case,  the  sep- 
arato  debts  are  primarily  payable  out  of  the 
separate  effects,  and  as  to  that  possess  a  like 
preference,  and  the  surplus  only,  after  satis- 
fying such  priorities,  can  be  reached  by  tlie 
other  class  of  creditors,  so  that  really  the  only 
que^ion  involved  is  one  purely  of  law.  IVhat 
was  the  law  of  this  stato  upon  the  subject 
when  the  assignment  was  executed? 

The  cause  came  on  to  be  heard  by  Jcdge 
Kershaw,  who,  making  a  full  and  interest- 
ing review  of  the  authorities  both  in  the  En- 
glish and  American  courts,  in  law  and  in 
equity,  held  tliat  the  question  as  to  the  prior- 
ity of  the  individual  over  the  partnership 
creditors  in  the  individual  property  of  the 
members  of  the  firm  was  still  an  open  ques- 
tion in  this  state,  and  "furthermore  that' the 
departure  from  this  settled  rule  of  adminis- 
tration of  partnership  assets,  where  there  are 
individual  claims  and  individual  property,  is 
wholly  founded  upon  the  case  of  Wardlaw  v. 
Gray,  Dud.  £q.  110,' and  that  wholly  upon  a 
total  misconception  of  the  English  cases  cited 
to  support  it.  With  great  deference  to  the 
opinions  of  the  eminent  jurists  wbosededaions 
are  here  reviewed,  I  am  impelled  to  the  con- 
clusion that  in  the  case  under  consideration 
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the  individual  property  is  first  applicable  to 
tbe  individual  debts,  and  that  the  provisions 
upon  that  subject  in  tbe  assignment  are  in 
sbrict  conformity  to  tbe  establtebed  rule,  and 
therefore  constitute  no  improper  preference," 
— and  dismissed  the  complaints.  From  this 
decree  the  plaintiff's  partnership  creditors 
appeal  to  this  court  upon  tbe  ground,  inter 
alia,  that  it  was  error  of  law  to  bold  "tliat, 
as  between  the  partnership  creditors  of  a  firm 
and  the  individual  creditors  of  its  members, 
the  individual  assets  are  first  liable  to  indi- 
vidual debts  before  any  application  thereof 
may  be  made  to  partnership  debts,  and  for 
not  holding  that  if,  aftor  applying  partnership 
assets  to  partnership  debts,  any  portion  of 
such  debts  should  remain  unsatisfied,  such 
portion  should  come  in  ratably  with  tbe  indi- 
vidual debts  of  the  several  members  aa 
against  their  individual  assets,"  ete. 
.  Tbe  question  is  certainly  an  important 
one,  which  in  the  affaira  of  business  life  may 
arise  daily,  and  it  should  be,  if  it  has  not  al- 
ready been,  clearly  and  fully  settled,  so  that 
■11  may  Icnow  what  tbe  law  is  to  wldch  their 
actions  should  be  conformed.  It  is  true  that 
there  has  been  much  discussion  and  some 
difference  of  opinion  on  the  subject  involved, 
not,  as  it  seems  to  us,  arising  so  much  from 
the  inherent  di^culty  of  the  subject,  as  from 
an  artificial  rule  originally  adopted  in  tbe 
English  banlcrupt  courts,  mainly,  as  it  would 
seem,  on  account  of  its  simplicity  and  con- 
venience of  application,  viz.,  that  partner- 
ship creditors  are  entitled  to  partnership 
property,  and,«  oonverso,  individual  credit- 
ors are  entitled  to  individual  property, — a 
rule  of  which  Judge  Story  says:  "It  is  not 
too  much  to  say  that  it  rests  on  a  foundation 
as  questionable  and  unsatisfactory  as  any 
rule  in  the  whole  system  of  our  jurispru- 
dence." Story,  Fartii.  577.  As  we  under- 
stand it,  no  rule  upon  tbe  subject  has  ever 
been  declared  by  positive  statute,  either  in 
England  or  America;  but  whatever  role  there 
Inay  be  has  grown  up  entirely  from  tbedteta 
of  elementaiy  writers  and  adjudications  of 
tbe  courts  supposed  to  be  founded  on  some 
principle.  But  so  far  as  concerns  this  "rule 
of  reciprocity."  aa  it  is  sometimes  called,  it 
does  not  seem  to  us  to  have  been  founded  upon 
aoy  principle  or  general  equities  of  the  par- 
ties. All  agree  that  the  partnership  credit- 
ors have  an  equity  to  exhaust  tbe  partnership 
assets,  for  the  double  reason  tliat  they  have 
two  funds,  and  the  individual  members  have 
no  interest  until  tbe  partnership  is  settled. 
Bat  the  same  cannot  be  said  of  the  individual 
creditors.  They  are  not  creditors  of  the  firm 
at  all,  but  only  of  their  individual  debtor, 
wboae  individnal  property,  including  bis 
olear  share  of  the  firm,  is  liable  for  all  his 
debts  alike,  both  partnership  and  individual. 
It  strikes  us  that  there  is  nothing  in  the  rehi- 
tione  or  the  equities  of  the  respective  classes 
to  authorize  or  jostdfy  the  application  of  the 
convenient  Procrustrean  rule  of  "reciproc- 
ity. "  But  it  is  argued  thatthe  circuit  decree 
le  in  conformity  with  the  English  rule,  and 


we  should  follow  It,  vdthont  regard  to  its 
reason  or  eqolty,  and  disregard  our  own  cases, 
which  have  made  a  departure  from  it,  for  the 
sole  reason  that  it  was  error  to  malie  that 
departure,  and  it  should  be  corrected  by  re- 
turning to  tbe  rule.  Without  going  back  to 
ascertain  what  is  the  precise  rule  aUopted  in 
tbe  English  courts  of  bankiuptoy  anJ  chan- 
cery, it  is  quite  clear  that,  as  far  back  as  the 
case  of  Wardiaw  v.  Gray,  (1887,)  cited  in  the 
circuit  decree,  the  doctrine  was  announced 
in  this  state  "that  a  partnership  creditor  has 
the  right  to  resort  either  to  the  partnership 
property  or  to  the  separate  property  of  the 
parties;  but,  as  a  party  having  two  funds,  he 
may  be  compelled  by  tbe  separate  creditors 
of  one  of  tbe  partners  to  exhaust  tbe  partner- 
ship property  l>efore  he  proceeds  against  that 
of  an  individual  partner, "  etc.  Whether  this 
decision  did  or  did  not  run  counter  to  what 
Is  said  to  be  the  English  rule  upon  the  sub- 
ject, it  is  quite  as  clear  tliat  it  has  never  been 
expressly  overruled;  but  on  the  contrary  has 
been  recognized  and  followed,  and  lA  the 
time  of  the  execution  of  tbe  assignment  un- 
der consideration  was,  as  we  think,  the  law 
of  the  state.  In  Gowan  v.  Tunno,  Bich.  Eq. 
Gas.  369,  (1832,)  it  was  held  that,  "though 
partnership  efTecta  should  be  first  applied  to 
partnership  debts,  yet,  after  these  are  ex- 
hausted, a  judgment  against  the  partners  as 
such  binds  the  separate  estate  of  each  partner 
from  ito  date."  In  Fleming  v.  Billings,  9 
Bicb.  Eq.  149,  (1856.)  it  was  held  that  "co- 
partnership creditors  are  first  to  be  paid  out 
of  the  copartnership  fund,  and  if  that  prove 
insufiScient  then  they  are  to  come  in  with  the 
private  creditors,  [respect  being  bad  to  liens,^ 
as  against  the  individual  property  of  the  co- 
partners." In  Gadsden  v.  Carson,  Id.  252, 
(1857,)  it  was  held  that  "the  individual  cred- 
itors of  a  partner  have  not  such  exclusive 
right  to  be  paid  out  of  his  individual  prop- 
erty as  to  render  fraudulent  an  assignment 
of  it  for  the  benefit  of  the  creditors  of  the 
firm.  Partnership  creditors  having  two 
funds  to  which  they  can  resort,  and  indi- 
vidual creditors  of  the  partners  having  "but 
one, — the  private  property  of  the  debtor,  in- 
cluding any  balance  which  may  remain  to 
him  from  the  firm,  after  its  affairs  are  settled, 
— such  individual  creditors  have  an  equity  to 
compel  the  partnership  creditors  to  resort 
first  to  the  partnership  assets;  but,  after  they 
are  exhausted,  the  partnership  creditors  have 
as  good  right  to  be  paid  out  of  tbe  private 
property  of  a  partner  as  his  individual  cred- 
itors, "  ete.  In  this  case  Chancellor  Johns- 
ton remarked  that  it  "  was  in  conformity  to 
Wardiaw  v.  Gray,  with  which  we  see  no  rea- 
son to  iM dissatisfied."  In  Wilson  v.  McCon- 
nell,  9  Bleb.  £q.  500,  (1857,)  it  was  held  that 
"  where  a  copartner,  having  a  separate  estate, 
dies,  the  copartnership  creditors  have  the 
right  first  to  exhaust  tbe  copartnership  m- 
tato,  and,  if  that  proves  insuffleieut  to  pe^ 
their  demands,  then  they  are  to  be  paid  from 
tbe  separate  estate  of  the  copartners,  pro  rata 
with  his  separate  creditors."    In  Adickes  v. 
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L0W17.  15  S.  C.  128,  (1880.)  it  ia  trne  that 
an  intimation  Is  given  that  the  question 
might  1)6  still  open,  but  that  was  not  in- 
tended to  decide  anything.  The  remark  was: 
"But,  even  if  this  were  so,  there  would 
still  remain  the  very  important  and  inter- 
esting question  whether  the  separate  credit- 
ors of  Bratton  would  npt  have  in  equity  a 
preference  over  the  partnership  creditors  to 
the  separate  assets  of  Bratton,  etc.  But  in- 
asmuch as  this  question  was  not  raised  in 
the  court  below,  and  has  not  been  argued 
here,  we  do  not  propose  to  enter  upon  its  con- 
sideration now,"  etc.  In  Hutzler  v.  Pliil- 
lips,  26  U.  C.  186,  1  S.  E.  Rep.  502,  (1886.)  it 
was  held  "that  partnership  creditors,  after 
exhausting  partnership  assets,  are  entitled  to 
•hare  the  separate  property  of  the  partners 
pro  rata  with  unsecured  individual  credit- 
ors." The  chief  justice  reviewed  all  the  au- 
thorities, saying,  among  other  things:  "We 
think  the  true  doctrine  is  as  stated  by  the  cir- 
cuit judge  with  respect  to  the  right  of  the 
separate  creditors,  if  any  equity  exists  in  his 
behalf,  such  as  two  funds  *  *  *  to  throw 
the  copartnership  creditors  on  the  partnership 
assets  in  the  first  instance ;  but,  after  the  part- 
nership assets  have  been  fully  and  fairly 
exhausted,  to  come  in  pro  rata  with  the  sep- 
arate creditor.  This  seems  to  be  the  weight 
of  authority  with  us.  Besides  a  debt  con- 
tracted by  a  copartnership  is  not  only  a  debt 
of  the  firm  but  a  debt,  in  substance,  of  each 
individual  member  of  the  firm,  and  the  prop- 
erty of  the  firm  and  of  each  member  is  liable 
for  it.  But  the  property  of  the  firm  is  not 
liable  for  the  separate  debt  of  a  member;  only 
the  interest  of  the  member  is  liable,  which  is 
nothing  until  the  firm  debts  are  paid,"  etc. 
We  think  this  case  finally  settled  the  law 
in  this  state.  But,  as  if  to  put  the  matter  be- 
yond all  dispute,  the  very  last  work  upon  the 
subject  of  partnership,  published  this  year, 
(1899)  expressly  approves  and  cites  from  this 
case,  as  containing  the  proper  exposition  of 
the  law  upon  the  subject,  both  on  principle 
and  authority.  The  author  says:  "The  in- 
solvent, by  his  inability  to  meet  his  liabilities, 
is  not  the  less,  but  all  tlie  more,  a  debtor. 
He  owes  to  bis  creditors,  not  the  property  it- 
self, nor  any  asset,  but  merely  the  price  of 
the  property.  The  debt  is  personal,  without 
any  lien  or  preference  for  its  payment  out  of 
the  debtor's  estate.  The  individual  partner 
is,  however,  not  less  liable  for  a  firm  debt 
than  is  the  firm  itself.  The  several  liability 
of  the  partners  is  no  less  a  constituent  of  the 
partnership  obligation  than  is  their  joint  ob- 
ligation. Both  spring  from  the  root  of  part- 
nership. The  joint  creditors,  therefore,  are 
entitled  at  law  to  share  the  separate  estate  of 
a  partner  with  his  individual  creditors,"  etc 
See  Pars.  Partn.  §  108;  citing  Hutzler  t.  Phil- 
lips, and  other  cases. 

We  have  not  the  least  idea  that  the  parties 
intended  to  do  anything  wrong,  but  the  as- 
signment was  not  in  conformity  with  the  law 
as  we  understand  it,  and  had  the  effect  of 
creating  preferences  not  allowed  bylaw.  The 


Judgment  of  this  court  Is  that  the  judgment 
of  the  circuit  court  be  reversed,  and  the  cases 
remanded  to  the  circuit  court  for  such  further 
proceedings  as  the  parties  may  be  advised,  in 
accordance  with  the  conclusions  herein  an- 
nounced. 

SmFsoM.  0.  J.,  and  MoIyeb,  J.,  concur. 


(n  s.  c.  toT) 
Mtt.t.kb  «.  Klvob  et  al.    Bichet  v.  Sakb. 

BiCHsr  et  al.  v.  Saub. 
{Supreme Cowrtof  South Caroltna.  Jolyir.isas.) 
Appbai/— Rbyibw. 
Where  there  is  manifest  conflict  of  testimony  mi 
the  trial  of  a  cause,  and  the  same  oonolusion  has 
been  reached  by  a  referee  and  the  clnsnit  court, 
the  Judgment  tendered  therein  will  not  be  dis- 
turbed on  appeaL 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county:  Traber,  Judge. 

These  actions  were  brought  by  John  li. 
Miller  and  by  William  B.  Rlchey  individ- 
ually, and  by  said  Richey  &  Miller  as  part- 
ners, against  J.  C.  Klugb  and  Cornelius  Mc- 
Hugh,  to  enjoin  the  sale  of  certain  real  es- 
tate described  in  the  complaints,  under  a 
judgment  of  foreclosure;  the  plaintiffs  alleg- 
ing that  said  Judgment  bad  been  fully  paid, 
and  that  the  defendant  McHugb  bad  no  prop- 
erty therein.  These  allegations  the  defend- 
ant McHugh  denied.  The  Judgment  of  fore- 
closure was  originally  in  favor  of  A.  J. 
Salinas  &  Son,  and  was  afterwards  assigned 
to  Ck)rnelius  McHugb.  Judge  Gotelban 
granted  temporary  restraining  orders  in  all 
the  cases.  The  issues  having  been  joined, 
the  cases  were  referred  to  W.  C.  Benet,  Esq., 
as  special  master,  who  reported  that  the  com- 
plaints did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  recommended  that 
the  complaints  be  dismissed.  This  report 
came  up  on  exceptions  l>efore  Judge  Hudson 
at  October,  1886,  term  of  court  for  Abbeville 
county.  Judge  Hudson  held  that  the  ex- 
ceptions were  well  taken,  overruled  the  mas- 
ter's report,  and  recommitted  the  cases. 
Thereupon  the  special  master  heard  the  cases 
on  the  evidence,  and  reported  in  favor  of  the 
defendants.  The  plaintiffs  again  excepted, 
and  the  cases  came  on  to  be  tried  October, 
1887,  term,  before  Judge  Pbesslet,  who 
held  that  plaintiffs'  allegation  of  payment  in- 
volved the  right  to  a  specific  performance  of 
a  contract  of  purchase  of  the  lands  in  ques- 
tion claimed  to  have  been  made  by  defend- 
ant McHugh,  which,  under  the  pleadings,  be 
could  not  consider.  The  court  refused  to  al- 
low an  amendment,  and  dissolved  the  tempo- 
rary injunctions,  with  leave  to  defendant  to 
proceed  with  his  sale  under  the  judgment. 
An  allowance  made  by  the  referee  to  defend- 
ant was  reduced  SlOO  by  the  court.  From 
the  judgment  both  parties  appeaL  Plaintiffs 
claimed  that  defendant  McHagh  had  oon- 
tracted  to  buy  certain  land  belonging  to  Mil- 
ler, enough  dC  the  purchase  price  to  be  paid 
at  the  time  to  satisfy  the  Salinas  judgment, 
and  the  balance  when  title  should  be  exeoutad. 
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such  payment  to  be  seonred  by  an  aaslgn- 
ment  of  the  Judgment  to  defendant  MoHugb. 
It  was  further  claimed  that  said  McHngh  bad 
refused  to  carry  oat  his  contract  of  purchase. 
Defendant  claimed  that  the  advance  was 
made  as  a  loan  secured  by  the  assignment, 
and  that  the  sum  had  not  been  paid.  For 
opinion  of  MoIteb,  J.,  see  7  S.  E.  Rep.  67. 
On  the  second  trial  Judge  Fbaseb  flled  a  de- 
cree sustaining  the  report  of  the  special  roas- 
ter except  as  to  1(100,  and  dissolving  the  in- 
e notions  so  far  as  to  permit  defendant  Mo- 
ugb  to  collect$377.79,  with  interest  From 
this  decree  plaintiffs  appeal. 

Johnaon  &  Riehey  and  Carton  di  Bonham, 
for  appellants.  Bugent  B.  Gary  and  D.  H. 
MasfUl,  for  respondents. 

MoIVBB,  J.  These  three  cases,  depending 
practically  upon  the  same  facts,  were  beard, 
and  will  be  considered  together.  As  this  is 
the  second  appeal,  a  detailed  statement  will 
be  unneceatory,  a^  it  may  be  found  by  refer- 
«nce  to  the  former  appeal  as  reported  in  7  S. 
£.  Sep.  67.  and  as  it  will  hereafter  be  re- 
ported in  29  S.  0.  The  present  appeal  turns 
solely  upon  a  question  of  fact,  and  in  such 
case  the  well-settled  rule  is  that  the  burden 
is  upon  the  appellant  to  satisfy  this  court, 
either  that  the  judgment  from  which  the  ap- 
peal is  taken  is  unsupported  by  any  evidence, 
or  is  contrary  to  the  manifest  weiglit  of  the 
evidence.  This,  we  think,  the  appellants  in 
these  cases  have  failed  to  show.  While  it  is 
quite  true  that  there  are  facts  and  circum- 
stances developed  by  the  testimony  tending 
to  support  the  conclusion  contended  for  by 
the  appellants,  it  is  not  and  cannot  be  denied 
that  there  are  other  facts  and  circumstances 
in  direct  conflict  with  that  view.  Where 
there  is  a  munifest  conflict  of  testimony,  this 
court  will  rarely,  if  ever,  disturb  the  conclu- 
sion reached  by  the  circuit  judge,  especially 
where,  as  in  this  case,  the  same  conclusion 
lias  been  reached  by  the  referee,  who  had  tlie 
advantage  of  hearing  the  testimony  of  the 
witnesses  and  observing  their  manner  while 
-on  the  stand.  There  being  such  conflict  in 
the  testimony,  the  conclusion  reached  below 
certainly  cannot  be  said  to  be  without  any 
testimony  to  support,  nor  can  we  say  that  it 
is  opposed  to  the  manifest  weight  of  the  evi- 
dence. The  judgment  of  this  court  is  that 
the  judgment  of  the  <drcuit  court  in  each  of 
the  cases  above  stated  be  affirmed. 

Simpson,  0.  J.,  and  MoQowan,  J.,  concur. 


(31  8.  C.  83S) 

Oaklinoton  o.  Giluam . 

Samb  e.  OiixiAX  et  al..  (two  cases.) 

ISujtnme  Court  of  South  CaroUna.    Jvij  18, 
1888.) 

Lmrs  ox  Ciion— Fxoobdcbb. 
The  right  to  vacate  s  wammt  of  seiznre  under  a 
Uodlord's  Uen,  on  aoooontof  irregnlaritle*  therein, 
la  waived  where  defendants,  having  griven  the 
statutory  notice  to  the  sheriff,  denTing  the  claim, 
-etc.,  have  an  issue  made  up  and  referred  to  a 


master  to  take  testimony  and  report  as  to  the 
rights  of  the  parties. 

Appeals  from  common  pleas  circuit  oonrt 
of  Laurens  county;  Hudson,  Judge. 

Haskell  (ft  Dial,  for  appellants.  Ferguson 
(ft  Featherstone,  for  respondent. 

SnopsON,  C.  J.  The  respondent,  Ckirling- 
ton,  as  agent,  in  June,  1881,  obtained  from 
the  clerk  of  the  court  for  Laurens  county 
certain  warrants  of  seizure,  (lien  warrants.) 
upon  his  affidavit  that  be  was  the  landlord  (A 
the  defendants,  from  whom  certain  rents,  as 
a  portion  of  the  crop,  were  due  for  the  cur- 
rent year,  which  crops  the  defendant  Gilliam 
was  abont  to  dispose  of  in  defeat  of  his  lien. 
The  crops  seemed  to  have  been  seized  by  the 
sheriff  and  sold,  but  at  what  time  is  not 
stated.  It  appears,  however,  that  the  de- 
fendant Gilliam,  on  June  29, 1881,  gave  writ- 
ton  notice,  through  his  then  attorneys,  to  the 
sheriff  that  he  did  not  recognize  the  parties 
for  whom  the  said  Garlington  was  agent  as 
his  landlord,  and  that  the  rent  claimed  was 
not  due,  nor  any  rent  whatever;  and,  fur- 
ther, that  in  case  he  sold  any  of  the  crops  he 
hold  the  proceeds  as  required  by  law.  This 
notice  was  founded  upon  affidavits  by  Gilliam, 
embracing  the  above  denial.  On  the  11th  of 
June,  1885,  his  honor.  Judge  Wallace,  by 
consent  of  counsel  of  both  plaintiff  and  de- 
fendants, ordered  that  it  be  referred  to  the 
master,  to  ascertain  the  value  of  the  crop  or 
crops  grown  on  the  tract  of  land  in  question 
for  the  years  1881  and  1^82,  stating  the  value 
of  the  crops  for  each  year  separately;  that  he 
ascertain  the  sum  of  money  in  the  hands  of  the 
sheriff  arising  from  the  sale  of  the  said  crops; 
and  that  be  report  the  facts  to  the  next  court 
with  any  special  matter.  In  April,  1886,  his 
honor.  Judge  Fbaseb,  granted  an  order  by 
consent,  that  9237.50  of  the  money  in  the 
hands  of  the  sheriff  be  paid  to  Messrs.  Has- 
kell &  Dial,  defendants'  attorneys,  and  that 
the  rights  of  Henry  Little,  B.  B.  Gilliam, 
Hill  &  Bro.,  Q.  P.  Copeland,  and  their  respect- 
ive assignees,  if  any,  in  the  sura  of  $237.50, 
be  referred  to  a  referee,  to  decide  to  whom  it 
belonged,  his  decision  to  be  made  in  writing, 
to  be  flled  with  the  clerk,  and  to  be  flnal;  and 
that  the  sheriff  do  pay  out  the  said  sum  of 
•184.50,  in  accordance  with  said  decision, 
after  first  paying  the  referee  SIO,  and  that 
the  balance  of  the  fund  be  held  subject  to  the 
farther  order  of  the  court.  It  appears  that 
matters  continued  in  this  condition,  no  refer- 
ence being  held  until  Apiil,  1889,  when  his 
honor,  Judge  Hudson,  at  chambers,  beard  a 
motion  from  the  defendants  to  set  aside  the 
warrants,  on  the  alleged  grounds  of  irregu- 
larity, and  also  because  improvidently  issued. 
This  motion  was  refused,  his  honor  stating 
"that  he  was  satisfied  that  the  affidavits  upon 
which  the  warrants  were  issued  were  insuffi- 
cient, but  that  the  records  of  the  court  showed 
an  order  directing  ^  reference  before  B.  G. 
Watts,  Esq.,  to  ascertain  the  rights  of  tiM 
parties  therein  named  to  a  portion  of  tliis 
fund,  and  directing  further  the  balance  of 
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tbe  fnnd  to  be  heU  tobjeet  to  the  forthm-  or- 
der of  the  court,  and  that  under  each  a  state 
of  facts  he  was  satisfied  that  he  bad  no  jnris- 
diction  at  chambers  of  tbe  subject-matter." 
From  tbift  order  the  defendants  have  appealed, 
alleging  error  to  hia  honor:  (1)  Because  he 
held  "that  be  bad  no  jurisdiction  at  cham- 
bers to  bear  the  motion  to  vacate  the  lien 
warrants  herein;  (2)  in  not  holding  that  the 
warrants  sboald  be  vacated,  both  because  ir- 
regularly and  improvidently  issued ;  (3)  be- 
cause he  erred  in  allowing  plaintiff  to  submit 
evidence  at  the  hearing.  There  were  one  or 
two  other  exceptions  which,  being  incorpo- 
rated substantially  in  those  mentioned,  need 
not  be  specially  considered.  As  to  the  last 
exception  hereinabove,  we  have  only  to  say 
that  the  "case"  does  not  show  that  his  honor 
allowed  the  plaintiff  to  submit  evidence  at 
tbe  hearing.  We  suppose  that  the  error  in- 
tended to  be  aUeged  was  that  his  honor  al- 
lowed at  tbe  bearing  of  tbe  motion  to  vacate 
other  evidence  than  that  upon  which  the  war^ 
rants  were  granted,  but  the  case  does  not 
show  this,  as  to  the  questions  of  improvidence 
and  irregularity.  But,  even  if  this  had  been 
done,  it  certainly  did  not  prejudice  the  de- 
fendants, because  his  honor  held,  or  would 
have  held,  if  he  had  had  jurisdiction,  as  the 
defendants  claimed,  that  the  afladavits  were 
not  safflcient;  in  other  words,  that  the  war- 
rants were  obnoxious  to  irregularity.  His 
honor,  however,  declined  to  exercise  jurisdic- 
tion for  the  reason  stated  by  him,  that  tbe 
records  of  the  court  showed  that  a  reference 
had  been  ordered  upon  tlie  matters  involved, 
•tc.  If  the  exception  above  was  intended  to 
refer  to  this  as  the  error  alleged,  we  think  it 
would  be  still  untenable.  The  records  of  the 
court  had  no  relevancy  to  the  questions  of  ir- 
regularity or  of  an  improvident  issuance  of 
the  warrants,  but  it  was  pertinent  only  to 
the  question  of  jurisdiction,  which  his  honor 
was  bound  to  decide,  before  considering  even 
the  other  questions,  and  besides  this  record 
constituted  a  part  of  the  proceeding  of  the 
case,  and  of  ito  history  up  to  the  time  of  the 
motion. 

The  main  question,  however,  in  the  case. 
Is  the  question  of  Jurisdiction.  There  Is  no 
doubt,  since  tbe  act  of  1882,  in  19  St.  429, 
tliat,  as  a  general  rule,  a  circuit  judge  has 
jurisdiction  in  such  cases,  and  upon  such  mo- 
tions as  made  here.  This  act  provides,  in 
terms,  that  a  motion  to  vacate  warrants  of 
seizure  in  cases  like  this  may  be  made  either 
before  tbe  clerk  of  the  court,  a  trial  justice  by 
whom  it  may  have  been  issued,  or  a  circuit 
judge,  for  any  of  the  causes  wliich  would 
have  been  sufficient  to  vacate  a  warrant  of 
attachment  issued  under  the  Code  of  Proced- 
ure. We  have  no  doubt  that  under  this  act 
a  circuit  judge  has  jurisdiction  ordinarily  to 
hear  a  motion  like  that  here  and  at  chambers. 
But  we  do  not  nnderatend  tlut  his  honor  de- 
clined to  hear  this  motion  on  the  ground  that 
circuit  judges  had  no  general  juilsdiction  in 
such  cases,  and  upon  such  motions,  but  be 
declined  it  because  of  tbe  action  already  had 


in  the  case  by  the  court.  The  agricultural 
lien  act  provides  that,  in  case  tbe  party  re- 
ceiving advances,  ete.,  desires  to  contest  the 
claim  because  not  justly  due,  he  may  within 
30  days  after  the  sale  of  the  property  give  no- 
tice in  writing  to  the  sheriff,  accompanied 
by  an  affidavit,  ete.,  who  shall  hold  the  pro- 
ceeds subject  to  the  decision  of  the  court, 
upon  an  issue  to  be  made  up  and  set  down 
for  trial  at  the  next  succeeding  term.  This 
course  was  adopted  here,  and  tbe  issue,  being 
made  up,  was  referred  to  tbe  master  to  have 
the  testimony  taken  and  a  report  made.  At 
the  lime  of  this  proceeding  tbe  act  of  1882, 
supra,  had  not  been  enacted.  No  reference 
has  been  had.  though  it  was  ordered  in  1886. 
Why  and  upon  whose  default,  if  any,  it  has 
not  been  held,  is  not  stated.  Nor  has  there 
been  any  complaint  made  in  reference  there- 
to. Nor  was  this  delay  one  of  the  foundap 
tions  of  tbe  motion  to  vacate.  Under  this 
state  of  tacts,  we  think  his  honor's  ruling 
may  be  sustained  by  the  case  of  Johnstone  v. 
Manigault,  13  S.  C.  408.  In  fact  it  seems 
that  tbe  doctrine  announced  there  required 
such  a  ruling  here.  In  that  case,  after  an 
issue  had  been  made,  as  here,  upon  the  call 
of  the  case  for  trial,  a  motion  was  made  to 
strike  the  case  from  the  docket,  etc.,  on  the 
ground  of  irregularity,  insufficiency  of  tbe 
affidavit,  ete.  The  circuit  judge,  as  hers, 
held  the  affidavit  to  l>e  insufficient,  but,  the 
issue  having  been  made  up,  he  further  held 
that  the  insufficiency  had  been  waived,  and 
ordered  the  trial  to  proceed.  On  appeal  this 
court  held  that  defendant,  having  elected  his 
remedy,  must  be  conQned  to  it.  While,  then, 
the  circuit  judge  no  doubt  had  jurisdiction  of 
the  motion,  yet  he  could  not  have  granted 
the  remedy  sought  as  claimed  in  the  second 
exception  above.  Upon  the  authority  of  this 
case  the  appeal  here  must  therefore  be  dis- 
missed, and  for  the  reasons  above  stated.  It 
is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

McIvBB  and  McGowad,  JJ.,  concur. 


(U  S.  C.  60SJ 

HoDaBB  et  ai.  v.  Tasbamt. 

(Supreme  Court  o/SouOiCaroMna.  Jnlyl7,18».) 

BBOONDASr  Etioenoe — Haritliss  Ebbok. 

1.  A  person  who  is  not  s  member  of  a  piurtner- 
ghip  may  testify  as  to  who  compose  the  firm. 

2.  Where  a  verbal  order  for  goods  Is  given  to  a 
traveling  salesman,  and  a  memorandum  thereof  Is 
made  by  him,  and  a  copy  of  such  memorandum  for- 
warded to  his  princi^,  the  error,  if  any,  in  ad- 
mitting the  copy  in  an  action  tor  the  prioe  to  prove 
the  sale,  ia  cnred  where  the  salesman,  after  re- 
freshing his  memory  by  his  memorandnm  made  at 
the  time,'  testifies  that  he  then  sold  the  goods  men- 
tioned to  defendant. 

8.  Parol  evidence  of  such  a  sale  is  admissible. 

4.  As  tending  to  prove  an  admission  of  indebted- 
ness, It  may  be  shown  by  parol  that  when  the  ao- 
oonnt  sued  on  was  presented  to  defendant  he  made 
some  oaloolatlons  in  writing,  and  thea  stated  what 
he  regarded  as  the  amount  due. 

5.  The  amount  of  oredits  being  matter  of  de- 
fense,, there  is  no  error  In  permltung  plaintiffs  to 
give  parol  evidence  thereof,  wltboat  prodaoing 
their  books. 
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Appeal  from  common  pless  circuit  court  of 
Newberry  coonty;  Kbbshaw,  Judge. 

JotmaU/M  &  Cramer,  for  appellant.  Moor- 
man A  Simkim,  for  respondents. 

MoIvsR,  J.  This  case  was  submitted 
without  argument,  either  written  or  oral, 
and  the  "case"  is  so.  meager  of  details  that 
we  do  not  feel  by  any  means  sure  that  we 
have  properly  understood  the  fiicts  of  the 
case.  There  is  nothing  in  the  record  as  sub- 
mitted to  OS  but  certain  extracts  from  the 
testimony.  Interspersed  with  objections  made 
while  the  testimony  was  being  taken,  and 
the  rulings  of  the  court  thereon,  together 
with  defendant's  exceptions  for  the  purpose 
of  this  appeal.  From  this  paper  we  infer 
that  the  action  was  brought  by  the  plaintiffs, 
as  snrriTors  of  the  firm  of  Hodges  &  Bros., 
to  recover  the  amount  alleged  to  be  due  for 
certain  goods,  wares,  and  merchandise  sold 
and  delivered  by  that  Arm  to  the  defendant, 
together  with  the  interest  thereon.  Whether 
the  plaintiffs  recovered  any  judgment  at  all, 
and  if  so  for  what  amount, — whether  for  the 
whole  amount  claimed  or  only  a  part  thereof, 
— and  whether  any  interest  was  included  lu 
the  recovery,  does  not  appear.  AH  this  is  left 
to  inference,  and  while  we  might  be  able  to 
infer,  from  the  fact  that  defendant  has  ap- 
pealed, that  some  judgment  was  recovered 
against  him,  we  are  unable  to  discover  any- 
thing in  the  "case"  justifying  any  inference 
as  to  the  amount  recovered, — whether  the 
whole  or  only  a  part  thereof. 

The  following  are  the  exceptions  served: 
"(1)  Because  the  court  erred  in  permitting 
H.  D.  Smith  to  testify  as  to  who  constituted 
the  firm  of  Hodges  Brothers,  and  who  were 
the  survivors  of  said  firm,  though  be  was  not 
a  member  of  the  firm.  (2)  Because  the  court 
erred  In  admitting  in  evidence  a  copy  from 
the  order-book  of  the  salesman  of  the  plain- 
tiffs to  prove  the  sale  of  the  goods  sued  for 
herein,  whereas  it  is  submitted  that  the  or- 
der-book itself  is  the  highest  evidence.  (3) 
Because  the  court  erred  in  permitting  parol 
testimony  as  to  the  order  for  goods  alleged  to 
have  been  ordered  by  the  defendant,  when  it 
is  In  evidence  that  the  order  for  said  goods 
was  token  down  in  writing,  and  the  order 
thns  reduced  to  writing  Is  the  highest  evi- 
dence. (4)  Because  the  court  erred  in  hold- 
ing that  a  certain  calculation  alleged  to  have 
been  made  by  defendant  In  writing,  in  con- 
nection with  the  account  sued  on  herein, 
and  which  calculation  was  made  the  basis  of 
an  admission  on  the  part  of  the  defendant  of 
the  correctness  of  the  account,  could  be 
proved  oy  parol  testimony.  (5)  Because  the 
court  erred  in  holding  that  the  original  en- 
tries of  credits  upon  the  books  of  the  plain- 
tiffs In  favor  of  the  defendant  need  not  be 
produced  by  the  plaintiffs  when  they  attempt- 
ed to  prove  the  credits,  and  In  admitting 
parol  testimony  to  prove  the  same." 

The  Brst  exception  manifestly  cannot  be 
sustained.  If  the  fact  as  to  who  composed 
the  firm  of  Hodges  Bros.,  and  who  were  the 


survivors  of  that  firm,  was  put  in  issue  by 
the  pleadlnos,  which,  however,  does  not  ap- 
pear In  the  case,"  it  was.  of  course,  incum- 
bent upon  the  plaintiffs  to  prove  that  fact; 
and  tills  might  be  done  by  Smith  or  any  oth- 
er witness  who  knew  the  fact.  We  know  of 
no  rule  which  requires  that  the  proof  as  to 
what  persons  compose  a  commercial  firm 
must  come  from  some  member  of  the  firm. 
But  in  addition  to  this  it  nowhere  appears  in 
the  "case"  that  the  witness  Smith  was  not  a 
member  of  the  firm.  True  it  is  so  stated  in 
the  first  exception,  but  this  court  has  so  oft- 
en ruled  that  no  fact  can  be  considered  which 
appears  only  in  the  exceptions,  that  it  surely 
cannot  be  necessary  to  say  more  on  the  sub* 
ject 

The  second  exception  is  not  well  founded. 
We  infer  that  the  goods  in  question  were 
sold  to  defendant  by  a  traveling  salesman  ot 
the  plaintiffs,  the  order  for  the  same  having 
been  taken  down  in  writing  at  the  time  the 
order  was  given  in  tlie  order-book  of  the 
salesman,  and  a  copy  thereof  sent  to  the 
plaintiffs,  and  from  that  copy  the  goods  were 
shifted  to  defendant.  If  this  be  so,  then  it 
seems  to  us  that  the  copy  upon  which  the 
plaintiffs  acted  in  sending  the  goods  was 
higher  evidence  of  the  sale  than  the  memo- 
randum made  in  the  order-book  of  their 
agent.  But,  be  this  as  it  may,  the  point 
raised  by  the  second  exception  is  fully  met 
by  the  further  testimony  of  the  salesman  that, 
refreshing  his  memory  by  the  written  mem- 
orandum In  his  order-book,  made  at  the  time, 
be  could  say  that  be  then  sold  the  goods  men- 
tioned to  the  defendant. 

The  point  raised  by  the  third  exception  i& 
very  much  the  same,  and  need  not  further  l>e 
considered,  unless  the  object  of  that  excep- 
tion was  to  raise  the  point  that,  there  being 
a  written  order  for  the  goods,  no  parol  testi- 
mony could  be  received  as  to  such  order.  But 
this  view  cannot  be  sustained,  for  tliere  is  no 
evidence  that  defendant  ever  gave  any  writ- 
ten order,  and  hence  there  was  no  attempt  to 
bind  him  by  parol  testimony  as  to  what  he 
had  put  in  writing.  As  we  understand  it,  the 
defendant's  order  was  verbal,  and,  when  giv- 
en, the  salesman  made  a  memorandum  in 
writing  of  such  verbal  order,  and  he  was 
properly  permitted  to  say,  after  refreshing 
bis  memory  by  reference  to  such  memoran- 
dum, that  he  had  sold  the  goods  in  question 
to  defendant. 

As  to  the  fourth  exception  it  seems  that, 
wlien  the  salesman  applied  to  defendant  for 
a  settlement  of  the  account,  the  defendant, 
after  making  some  calculation  in  writing, 
stated  what  was  the  sum  due  by  him.  Non 
as  the  point  to  be  proved  was  the  admission 
of  the  defendant  as  to  the  amount  due,  it  cer- 
tainly was  entirely  competent  for  the  witness 
to  prove  what  defendant  said  was  the  bal- 
ance. The  means  by  which  be  arrived  at 
such  balance  (the  calculation  in  writing)  was 
not  at  all  material,  but  bis  verbal  admission 
made  after  such  calculation  was  material  and 
entirely  competent. 
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We  do  not  see  how  the  fifth  exception  can 
be  sustained.  We  infer  from  the  testimony 
that  a  portion  of  the  goods  sold  had  been  re- 
turned to  tiie  plaintiffs,  and  of  course  defend- 
ant  was  entitled  to  credit  for  the  price  of  the 
goods  so  returned.  This,  however,  consti- 
tuted matter  of  defense  and  was  no  part  of 
the  plaintiffs'  cause  of  action,  and  we  do  not 
see  that  the  books  of  the  plaintiffs  were  tmj 
better  or  higher  evidence  of  the  amount  of 
such  credits  than  that  which  was  offered  in 
the  case.  The  judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  afiSrmed. 

SmPSOM,  0.  J.,  and  MoOowan.  J.,  concur. 


Satannah,  F.  &  W.  Bt.  Co.  «.  Holland. 
■  (Supreme  Court  <ff  Oeorgia.    March  1, 188S.) 

EtISBXOS— OSOSS-ElXAIfniATIOH. 

1.  Statements  of  a  passenger  who  was  injtired 
by  a  fall  while  leaving  the  train,  made  about  half 
an  hour  afterwards,  are  .no  part  of  the  res  gestae. 

2.  A  witness  who  is  Interrogated  as  to  a  oonver- 
sation  with  a  view  to  impeaching  him  may  give  the 
whole  oonrersaUon  so  far  as  it  is  pertinent. 

8.  Where  it  appears  that  the  agent  of  one  of  the 
parties  to  a  suit  was  sent  to  a  witness  with  Intent 
to  odrrupt  or  entrap  him,  a  charge  to  the  jury  as  to 
whether  bis  authority  was  limited  to  proper  means 
tat  the  attainment  or  right  ends,  or  extended  to 
the  illegal  means  used,  was  proper. 

Error  from  superior  court,  Mitchell  coun- 
ty; Bower,  Jndge. 

Chisolm  A  Erwin,  for  plaintiff  in  error. 
W.  M.  Hammond  and  Spenoe  A  Twttty,  for 
defendant  in  error. 

Blbcklet.  C  J.  1.  The  plaintiff,  a  pas- 
senger upon  a  railway,  who  left  the  train  late 
at  night,  and  in  so  doing  (as  he  alleges)  was 
injured  by  a  fall  which  broke  his  leg,  having 
pulled  off  his  coat,  detached  bis  suspenders, 
bound  up  his  broken  limb,  crawled  through 
a  culvert  from  one  side  of  the  railway  to  the 
other,  seated  himself  on  the  cross- ties,  and 
cried  for  help,  his  account  of  the  manner  of 
bis  leaving  the  train  and  receiving  the  injury, 

given  to  a  person  who  reached  hini  abont 
alf  an  hour  after  first  hearing  his  cries,  was 
no  part  of  the  res  gestoe,  and,  being  mere  nar- 
rative of  a  past  event,  was  not  admissible  evi- 
dence  in  his  own  behalf. 

2.  When,  on  cross-examination,  a  witness 
is  interrogated  as  to  a  conversation,  with  a 
view  to  laying  a  foundation  for  impeaching^ 
him,  he  has  a  right  to  give  the  whole  conver- 
sation, so  far  as  It  is  pertinent,  and  this 
without  reference  to  whether  the  other  inter- 
locutor was  an  agent  of  the  cross-examining 
party  or  not 

8.  When  one,  in  the  interest  of  a  party  to 
the  cause,  has  maneuvered  to  entrap  or  cor- 
rupt an  adverse  witness,  and  the  evidence 
suggests  that  he  was  sent  on  some  mission 
to  the  witness  by  an  attorney  of  the  party 
whose  interest  be  sought  to  promote,  the 
court  may  charge  the  jury  on  the  question 
whether  his  authority,  if  any  he  had,  was 
pure  or  impure;  whether  it  was  limited  to 


the  use  of  proper  means  for  the  attainment  of 
right  ends,  or  extended  to  such  means  as 
were  actually  used,  and  to  ends  apparently 
improper  and  illegal.  Both  the  fact  and  the 
nature  of  the  agency  are  open  to  the  Jniy,  and 
the  evidence  warranted  the  consideration  of 
both. 

4.  In  order  for  the  jury  to  assess  punitive 
damsges  in  an  action  for  a  tort,  it  is  not  nec- 
essary that  they  shall  be  claimed,  eo  nomine, 
in  the  declaration.  It  is  enough  that  the 
facts  alleged  and  proved  be  such  as  to  war- 
rant the  assessment.    Judgment  reversed. 


(82  Oa.  736) 

Tbkadweix  et  al.  o.  Bbauohamf. 

(Supreme  Coiirt  of  Oeorgia.    July  8, 1889.) 
SHSRim— Faiutbs  to  Rbauss  ov  EzBOtmoMs. 

The  sberiS  cannot  Justify  his  faUnre  to  raise  the 
money  on  an  execution  in  his  hands  by  showing 
that  the  defendant  filed  with  htm  an  affidavit  of 
illegality  setting  up  deficiencies  in  the  sherlfTs 
advertisement,  and  In  his  description  of  the  prem- 
ises levied  upon;  nor  will  it  avail  the  sheriit  that 
the  aflldavit  contained  another  ground,  setting  up 
that  the  judgment  was  against  the  defendants  as 
partners,  whereas  the  execution  was  against  them 
as  individuals,  the  execution  itself  showing  on  its 
face  that  it  was  against  them  both  as  a  firm  and  as 
individuals.  That  the  sheriff  took  counsel  on  his 
duty  in  regard  to  receiring  the  atBdavit  and  re- 
turning it  to  court  for  trial  will  not  protect  him  in 
so  plain  a  matter. 

(Sullabus  by  the  Court) 

Error  from  superior  court,  Butts  county; 
BOTNTON,  Judge. 

B.  Q.  Reagan,  for  plaintiffs  in  error.  W. 
W.  Anderson,  for  defendant  in  error. 

Blbcklbt,  C.  J.  The  sheriff  was  ruled  for 
not  making  the  money  upon  a  justice's  court 
JUri/acieu  which  had  been  levied  upon  land. 
His  authority  to  make  the  levy  was  conferred 
by  the  act  of  October  17. 1885,  (Acts  1884- 
85,  p.  68.)  He  answered  that  one  of  the  de- 
fendants had  interposed  an  affidavit  of  ille- 
gality to  the  fieri  facias,  and  that  he  (the 
sheriff)  bad  consulted  counsel,  and  was  ad- 
vised to  return  it  to  the  justice's  court  for 
trial.  This  was  his  excuse  for  not  raising 
the  money.  We  think  the  excuse  Insufficient. 
He  ought  not  to  have  received  the  affidavit 
of  ille^ity.  Two  of  the  grounds  go  to  his 
own  acts.  They  allege  that  he  did  not  de- 
scribe the  land  fully,  nor  state  in  bis  advert 
tisement  that  the  tenant  in  possession  had 
legal  notice.  If  either  of  these  grounds 
was  good,  it  must  have  been  because  the 
sheriff  failed  to  perform  bis  duty,  and  of 
course  he  can  take  no  advantage  of  a  delay 
which  was  the  result  of  his  own  fault.  The 
other  ground  of  illegality  alleged  in  the  affi- 
davit was  that  th^  fieri  faeias  issued  against 
O.  L.  Welch  and  J.  L.  Fincher,  when  in  fact 
the  judgment  is  against  them  as  partners. 
The  truth  Is  that  the  execution,  as  brought 
here  in  the  record,  is  both  a^^nst  the  firm  of 
Welch  &  Fincher  and  againsteach  meml)er  of 
that  firm,  and  this  the  sheriff  would  have  seen 
by  merely  reading  Vhe  fieri  fadaa.  True,  it 
does  not  name  them  expressly  as  partners. 
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bnt  tbe  lue  of  the  fonn  "Welch  A  Fincher" 
implies  that  tittj  wen  partners,  and  this  is 
quite  safBdent. 

We  bave  never  seen  a  more  frivolous  affl- 
darlt  than  this.  Surely  the  sheriff  is  (wnnd 
to  know  some  law.  He  says  be  took  tbe  ad- 
Tice  of  counsel.  We  suppose  from  the  qual- 
ity of  tbe  advice  that  be  must  have  obtained 
it  gratU;  but,  if  be  paid  for  it,  he  might  be 
able  to  recover  damages  from  bis  attorney  for 
giving  auoh  advice,  if  any  damages  had  been 
or  should  be  sustained.  We  think  that  the 
plalntifls  In  fieri  faciat  were  entitled  to  have 
the  rule  made  absolute,  and  that  it  was  a  mis- 
taken exercise  of  discretion  to  discharge  tbe 
rule  upon  the  showing  made  by  the  sheriff's 
answer.  Tucker  v.  Respass,  28  Oa.  613; 
Wheeler  r.  Thomas,  57  Ga.  161;  Morgan  v.' 
Spring.  72  Oa.  258;  Oladden  v.  Ck>bb,  78  Oa. 
285;  Kite  t.  Lumpkin,  40  Oa.  606. 

Judgment  reversed. 


(83  Ofk.  tn) 

Stbwabt  e.  Stishbb. 

(SupreriM  Court  of  Otorgia.    July  8, 1889.) 
Hoiia«nAi>— EzBKPTioNs— DaaisKATioir  or  Obbd- 

IT0K8— JU0OMBRT. 

1.  Homestead  or  exemption  is  not  available  as 
against  a  creditor  sot  deaisnated  in  the  list  of 
eieditors  filed  with  the  oiwnarjr  or  notified.  As 
against  snch  creditor,  tbe  proceedings  are  void. 

8.  After  judgment  upon  a  promissory  note  bear- 
ing legal  interest  according  to  its  face,  (no  plea  of 
non  est  factum  or  of  usury  having  been  mod  to 
t)ie  action,)  it  is  not  competent  for  the  debtor  or 
.  his  wife  to  prove  by  ertrlnsio  evidence,  In  order 
tc  avoid  the  effect  of  a  waiver  of  homestead  or  ex- 
emption, that  the  note  was  altered  by  the  creditor 
before  suit  was  brought,  from  an  nsnrious  rate  to 
a  legal  rate  of  interest  Such  extrinsia  evidence 
would  be  inconsistent  with  the  judgment. 

(SyUalms  by  the  Court) 

Error  from  superior  court,  Douglas  coun- 
ty; B.  H.  Clark,  Judge. 

Reid  ik  ffroto  and  R.  A.  Masiey,  for  plain- 
tiff in  error.  /.  B.  James,  John  V.  Edge 
and  Thomas  W.  Lathafo,  tat  defendant  in 
error. 

Blecruet,C.J.  1.  The  land  levied  upon 
by  virtue  of  a  fieri  facias  in  favor  of  Stew- 
art against  Stisher  was  set  apart  as  a  home- 
stead, upon  the  application  of  Mrs.  Stisher, 
but  Stewart  was  not  notified  as  a  creditor, 
nor  was  bis  name  included  in  the  list  of  cred- 
itors. For  this  reason  tbe  homestead  pro- 
ceedings were  void  as  to  him.  Manufacturing 
Co.  T.  Christopher,  68  Oa.  685;  Boroughs  v. 
White,  69  Oa.  842.  It  was  said  in  the  argu- 
ment that  the  wife  of  a  debtor  is  not  sup- 
posed to  know  all  his  creditors.  But  she 
must  know  them,  if  she  wishes  to  bind  them. 
In  taking  homestead  she  represents  her  hus- 
band. She  has  only  his  rights,  and  must 
comply  with  the  law  Just  as  he  would  have 
to  comply  with  it  did  he  make  the  applica- 
tion in  person. 

2.  Tbe  note  on  which  the  Jndgment  was 
founded  from  which  the>Zer(  fiKtas  issued 
contained  a  waiver  of  homestead  and  exemp- 
tion.   This  waiver  is  now  resisted  on  the 
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gronnd  that  the  debt  was  usurious,  and  the 
court  admitted  evidence  to  show  that  such 
was  tbe  fact;  bnt  we  think  that  the  question 
was  dosed  by  the  judgment.  Ko  usury  ap- 
pears upon  the  face  of  the  note  or  the  record. 
Hightower  v.  Beall,  66  Ga.  102;  Owen  v. 
Gibson,  74  Ga.  465;  McLaws  v.  Moore,  9  S. 
E.  Bep.  615,  (this  term.)  Tbe  rate  of  Inter* 
est  expressed  in  the  note  is  8  per  cent.,  and 
this  is  not  usnrions.  It  is  said  that  tbe  rate 
originally  in  it  was  12  per  cent.,  and  that  the 
creditor  altered  it  before  suit  to  8  per  cent., 
bnt  this  position  is  inconsistent  with  the 
Judgment,  Tbe  note  was  declared  upon  as 
it  now  is,  and  tbe  Judgment  is  an  adjudica- 
tion that  it  was  genuine.  The  debtor  ac- 
knowledged service  of  the  petition  waiving 
tbe  process,  and,  if  the  note  was  not  genu- 
ine, he  should  have  defended  upon  a  plea  of 
non  est  factum.  Thompson  v.  Oowen,  79 
Oa.  70,  8  S.  E.  Bep.  910.  Tbe  Judgment  is 
a  •solemn  adjudication,  binding  upon  the 
debtor  and  his  privies,  to  tbe  effect  that  the 
rate  of  interest  appearing  on  tbe  note  at  tbe 
time  tbe  Judgment  was  rendered  was  the  rate 
which  was  expressed  in  it  at  the  time  the  note 
bore  date,  or,  if  afterwards  altered,  that  it 
was  with  tbe  maker's  consent;  the  note  thus 
becoming  j>ro  tanto  a  new  contract,  of  which 
new  contract  tbe  waiver  was  part  and  par- 
cel, the  same  having  been  left  standing  in 
tbe  instrument.    Judgment  reversed. 


(8S  Oa.  807) 

Latbbof  o.  Standard  On.  Co. 

{Supreme  Court  of  Oeoraia.    July  8, 1889.) 
AonoH  roB  RaiCT. 

An  action  for  rent  or  for  use  and  oooupatlon  will 
not  lie  where  there  is  no  contract  relation  or  rela- 
tion of  landlord  and  tenant.  Negotiations  between 
the  parties  which  have  no  result  do  not  amount  to 
a  recognition  of  one  as  landlord  under  whom  the 
entry  was  not  made,  and  against  whom  the  right 
of  occupation  is  claimed  adversely. 

(aullabus  bv  the  Court) 

Error  from  superior  court.  Pulaski  county; 
KiBBEE,  Judge. 

W.  Is.  Oriee,  for  plaintiff  in  error.  Pate 
A  Jordan,  for  defendant  in  error. 

Blecklet,  C.  J.  Tbe  action  in  the  coun- 
ty court  was  upon  an  account  for  rent,  tbe 
declaration  embracing  also  a  special  count  for 
nse  and  occupation,  alleging  that  such  use 
and  occupation  were  at  the  request  of  tbe  de- 
fendant, and  by  the  sufferance  and  permis- 
sion of  the  plaintiff.  Tbe  Judgment  of  the 
county  court  was  in  favor  of  the  defendant, 
and  tbe  plaintiff  petitioned  for  the  writ  of  o«r- 
tiorart,  which  was  denied.  We  think  that, 
under  the  evidence  contained  in  the  record, 
the  action  rightly  failed,  for  the  reason  that 
no  contract  relation  or  relation  of  landlord 
and  tenant  between  the  parties  was  esti^ 
lisbed.  That,  to  support  an  action  for  use 
and  occupation,  either  an  express  or  implied 
contract  is  necessary,  admits  of  no  question. 
Williams  v.  Hollis,  19  Oa.  818;  Jackson  v. 
Mowry,  SOOa.  148;LittIeton  r.Wynn,  81  Oa« 
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568;  MeLendon  t.  Ballroad  Co.,  64  Ga.  298; 
Fitzgerald  t.  Beebe,  46  Amer.  Deo.  notes 
289,  290;  Tayl.  Landl.  &  Ten.  §  686;  2 
Saund.  PL  ft  Ev.  1169  et  seq.  True  it  is 
that  where  title  is  shown  In  the  plaintiff,  to- 
gether with  the  fact  of  oocapatlon  by  the  de- 
fendant, without  more,  the  relation  of  land- 
lord and  tenant  is  to  be  presumed,  and  aeon- 
tract  for  rent  Implied,  ifercer  r.  Mercer,  12 
Oa.  421;  Clark  v.  Green,  85  Ga.  92.  But, 
reading  these  cases  in  connection  with  Jack- 
son y.  Mowry,  supra,  it  will  be  seen  that, 
where  the  entry  of  the  defendant  was  not  un- 
der the  plaintiff,  and  bis  right  to  occupy  was 
and  is  claimed  adversely  to  the  plaintiff,  then 
the  implication  of  tenancy  or  of  contract  will 
not  arise,  and  the  action  must  fail.  The 
brief  of  counsel  here  for  the  plaintiff  in  er- 
ror was  rested  chiefly  on  Richardson  v.  Har- 
vey, 87  Ga.  224,  and  Godfrey  v.  Walker,  42 
Ga.  562;  but  we  think  these  cases  do  not  ap- 
ply to  the  facts  before  us. 

The  negotiations  between  the  parties  look- 
ing to  the  recognition  of  the  plaintiff  as  land- 
lo^,  and  to  the  payment  both  of  past  and 
future  rent,  bad  no  result.  No  terms  were 
agreed  upon,  and  there  is  nothing  to  indicate 
that  the  defendant  or  its  agent  intended  to 
treat  the  plaintiff  as  landlord,  or  as  entitled 
to  claim  any  rent  except  as  a  result  of  nego- 
tiations. The  entry  was  made  under  the  au- 
tliority  of  the  railroad  company  or  its  repre- 
sentative, and  the  occupation  during  the 
whole  period  has  been  and  still  is  by  permis- 
sion, express  or  implied,  of  that  company. 
If  this  occupation  is  wrongful  as  against  the 
plaintiff,  he  has  his  remedy  by  action  of  eject- 
ment, and  to  that  remedy  he  may  resort, 
•hould  he  think  proper.    J  udgment  affirmed. 


(82  Oa.  763) 


OuioaMas  e.  Clboo. 


I9upreme  Court  cf  Georgia.    July  8, 18S9.) 
Wan  or  Ebbob— Supbbszssas— Boxd. 

Where  litigation  in  the  superior  court  involves 
reslstanoe  to  a  levy  made  upon  property  under  ex- 
ecution, merely  taking  the  case  to  the  supreme 
court  by  writ  of  error  after  judgment  or  decree 
(or  the  plaiPtUf,  without  giving  Dond  or  making 
affidavit!  is  no  obstacle  to  proceeding  with  the 
levy  while  tiM  case  is  pending  in  the  supreme 
ooiirt,  or  before  the  remittitur  Is  returned  to  the 
court  below.  A  supersedeas  does  not  result  from 
the  penden<7  of  a  writ  of  error  alone,  but  from 
the  bond  or  affidavit  provided  for  by  leotion  4263 
of  the  Cod& 

{SuUabua  by  the  Court) 

Error  from  snperior  oonrt,  Dooly  county; 
KiBBEE,  Judge. 

e.  W.  Wooten  and  Martin  A  Smith,  for 
plaintiff  in  error.  Dunean  cfi  MfUer,  for  de- 
fendant in  error. 

-  Blboelet,  C.  J.  Beferring  to  the  official 
report  for  details,  the  msteriiS  facts  may  be 
rammarized  as  follows:  A  mortgage  fieri 
faeta$  was  levied  upon  land,  and  a  claim  in- 
terposed, after  which  the  daim  case,  it  seems, 
was  absorbed  by  a  bill  and  cross-bill,  to  which 
the  plaJntLir  4d  fi.  fa.  was  a  party  on  one 


side,  and  the  claimant  and  the  deftodant  in 
fi.fa.  wet9  puties  on  the  other  side.  This 
equity  caose  was  tried,  adjudicated  in  favor 
of  the  plaintiff  in  Jt.  fa.,  and  thereupon  was 
carried  to  the  snpreme  court  by  the  claimant 
and  the  defendant  infi./a.  Ttie  writ  of  er- 
ror was  dismissed,  and  the  Judgment  below 
thereby  affirmed.  The  plaintiff  in  fi.  fa.  at- 
tempting  then  to  proceed  with  his  levy  and 
enforce  the  same,  the  defendant  filed  an  affi- 
davit of  illegality,  npon  the  gronnds  that  the 
case  was  still  pending  In  the  sopreme  oonrt; 
that  no  remitUtwr  from  that  court  had  been 
filed  below;  that  the  judgment  of  the  su- 
preme court  had  not  been  made  the  judgment 
of  the  superior  court;  and  "that,  by  reason 
of  said  cause  having  lieen  carried  to  said  su- 
preme court  by  writ  of  error,  said  flM^  faatai 
was  superseded,  which  supenedisaM  has  re- 
mained and  still  remains  in  force,  and  will 
so  remain  until  the  judgment  of  said  su- 
preme court  is  made  the  judgment  of  said  su- 
perior court  of  Dooly  county."  Before  the 
affidavit  of  illegality  was  heard  and  deter- 
mined, the  remittitur  from  the  supreme  court 
was  entered  on  the  minutes  of  the  superior 
court.  Upon  the  hearing  of  the  affida^t  the 
presiding  judge  overruled  and  dismissed  the 
same,  and  gave  judgment  for  the  costs 
against  the  affiant.  The  writ  of  error,  and 
the  pendency  of  the  same  in  the  supreme 
court,  constituted  no  obstacle  to  proceeding 
with  the  levy,  unless  a  auperaedmu  was  duly 
obtained;  and  this  could  be  done  only  ^  giv- 
ing bond  and  security,  or  filing  an  affidavit 
in  the  terms  of  section  4263  of  the  Code. 
The  affidavit  of  illegality  sets  up  that,  by  rea- 
son of  the  cause  having  been  carried  to  the 
supreme  court  by  writ  of  error,  the  flieri  fa^ 
etas  was  superseded;  but  the  law  is  that  the 
writ  of  error  does  not  operate  as  a  supersede- 
as, unless  the  statutory  requirement  as  to 
bond  and  security  or  ^davit  be  complied 
with.  Truluck  v.  Peoples,  1  Ga.  1;  Alien  v. 
Mayor,  eta,  9  Ga.  286;  Irwin  v.  Jackson,  34 
Ga  103, 104.  In  special  applications  tor  ex- 
traordinary remedies,  such  as  injunctions, 
etc.,  other  sections  of  the  Code  apply,  (sec- 
tions 3206, 8212,  8215. 3216,  eto.j  Notwith- 
standing the  general  language  of  the  (pinion 
in  BaUroad  Co.  v.  State,  69  Ga.  524,  it  may 
well  be  doubted  whether  a  writ  of  error  or 
bill  of  exceptions,  even  in  these  extraordina- 
ry cases,  or  any  of  them,  will  operate  as  a 
supersedeas,  without  some  special  order  in 
connection  therewith.  Citing  this  case  in 
Howard  v.  Machine  Co.,  75  Ga.  328,  it  is 
said:  "Had  there  been  a  case  between  these 
parties  and  the  complainant,  respecting  the 
same  subjectrmatter  pending  in  this  court, 
and  had  the  decision  excepted  to  been  super- 
seded, then  it  would  have  l}een  taken  from 
his  cognizance,  and  any  order  modif^ying  the 
decree,  during  the  pendency  of  the  writ  of 
error,  would  have  been  ooram  nan  Judtost 
and  void."  An  important  elMnent  In  this 
extract  consists  of  the  wotds,  "had  the  de- 
cision excepted  to  been  snpeneded.*  How 
Bupersededr    By  ttie  order  at  the  Jodg*  and 
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oompliance  iherewitb  as  prescribed  In  seotton 
8212.  anpia.  It  should  be  obsorved.  further, 
that,  did  a  writ  of  error  without  a  supersede- 
at  diveat  the  court  below  of  power  to  pro- 
ceed Judicially  in  the  cause  covered  by  such 
writ  of  error,  it  would  not  follow  that  a  par- 
ty might  not,  through  the  sheriff,  proceed 
witb  ministerial  acts  to  realize  the  money 
dae  upon  a  flert  facias.  Surely,  to  hinder 
such  acts,  done,  not  by  order  of  court,  but  at 
the  instance  of  a  party,  a  supersedeas  regu- 
larly obtained  would  be  necessary.  The  re- 
sult is  that  the  court  below  oonunitted  no  er- 
Mr.    Judgment  afflrmed. 


(82  Go.  8S4) 

Lam AB  St  al.  v.  Pbabbb. 
(Supreme  Court  of  Oeorgia.    July  23, 1889.) 

TaUSTS— COKTBTAIIO  BT  Tbustbi — LuaTATIOX. 

1.  A  tnst  crested  by  will  beinf  nominally  for 
the  testator's  daughter  and  her  children,  bom  and 
to  be  born,  tmt  tlM  daughter  to  have  the  posses- 
sion, profits,  use,  enjoyment,  sad  control  of  the 
groperty  during  ber  lue,  and  at  her  death  the  same 
>  be  divided  among  her  snrvlving  cblldren,  and 
the  children  of  her  deceased  children,  the  appoint- 
ment of  a  new  trustee  for  the  daoghter  alone,  made 
at  chambers,  under  the  act  of  February  20, 1861, 
upon  the  ioint  petition  of  her  and  the  original 
trustee,  without  representation  or  consent  of  the 
ohildren,  did  not  invest  the  trustee  bo  appointed 
with  the  legal  fee,  but  only  Witb  a  legal  estate 
commensurate  with  the  daughter's  equitable  es- 
tate for  life.  If  the  original  trustee  was  clothed 
with  an  executory  trust  for  the  remainder-men,  he 
continued  clothed  with  it,  notwithstanding  his  dis- 
charge as  trustee  for  the  henefloiary  of  tlie  life-es- 
tate. 

3.  A  sale  and  conveyance  of  the  land  afterwards 
made  by  her  second  trustee,  as  such,  under  an  or- 
der gnwited  in  term  upon  bis  ex  varte  petition,  to 
which  only  she  assented,  her  duldren  not  being 
represented  In  the  proceeding  nor  made  parties 
thereto,  passed  an  estate  for  her  life  only,  although 
the  deed  purported  to  convey  the  fee,  and  the  pur- 
diaser  pud  full  value. 

8.  Until  the  death  of  the  daughter,  the  statute  of 
prescription  did  not  begin  to  run  in  favor  of  the 
nurchaser  against  the  cliildren  and  grandobiidren ; 
fiieir  estate  in  remainder,  whether  vested  or  oon- 
tingent,  legal  or  equitable,  being  attended  with  no 
right  of  entry  or  of  action  by  themselves,  or  by 
any  one  for  them,  while  she  was  in  life. 

(SuUaJms  lay  the  Court) 

Error  from  superior  court,  Columbia  coun- 
ty; BoNBT,  Judge. 

Action  of  ejectment  by  John  Doe  d.  Lamar 
and  others,  against  Bicbard  Boe,  ejector,  and 
B.  £.  Pearre.  Judgment  for  defendant 
Fearre.  From  order  denying  a  new  trial 
plaintiffs  bring  error. 

Dessan  A  Bartlett  and  MeNettt  di  Levy, 
for  plaintiffs  in  error.  IF.  M.  iS  M.  P.  Reese, 
for  defendant  in  error. 

BLBdELET,  G.  J.  The  will  at  Ctazaway 
Davis,  (who  died  in  1845,1  reciting  tliat  the 
testator  was  desirous  to  place  his  daughter, 
Mary  Ann  Lamar,  wife  of  Henry  O.  Lgimar, 
and  the  children  she  then  had,  and  might 
thereafter  have,  free  from  the  burden  of  want, 
by  securing  to  her  and  them  property,  both 
real  and  personal,  constituted  Gazaway  D. 
Lamar  trustee  for  her  and  ber  children,  "as 
karein  provided."   It  then  proceeded  to  give 


and  derise  toGazaway  D.  Lamar,  slaves,  liTe* 
stodE,  household  and  kitchen  furniture,  farm- 
ing utensils,  own,  wheat,  and  other  person* 
alty,  and  the  plantation  in  Columbia  county 
now  in  dispute,  together  witb  other  real  es- 
tate; this  clause  of  the  wiUconcluding  as  fol- 
lows: "To  have  and  to  hold  the  aforesaid 
property  as  trustee  for  my  aforesaid  daugti- 
ter,  Mary  Ann  Lamar,  and  the  children  she 
now  has,  or  may  hereafter  have,  for  and  dur- 
ing her  natural  life;  the  same,  together  witb 
the  increase  and  profits,  to  remain  in  her  pos- 
session, use,  occupation,  enjoyment,  and  con- 
trol while  living,  and  after  her  death  the  same ' 
to  be  equally  divided,  share  and  share  allkOt 
between  her  surviving  children  and  her 
grandchild  or  ehUdren.  Should  any  of  her 
children  have  departed  this  life  leaving  a 
child  or  children,  in  such  event  said  grand- 
child or  children  is  or  are  to  receive  the  re- 
spective portion  which  bis,  her,  or  their 
father  or  mother  would  have  received  were 
said  father  or  mother  still  living,  to  have 
and  to  hold  the  same,  to  them  and  their  heirs, 
forever."  The  will  bore  date  in  1843.  How 
many  children  Mrs.  Lamar  had  at  that  time 
or  at  the  death  of  her  father  does  not  appear. 
She  died  in  May,  1882,  leaving  surviving  her 
six  children,  nine  having  previously  died,  one 
of  whom  left  a  child.  This  action  of  eject- 
ment waa  brought  February  8, 1885,  by  John 
Doe,  upon  the  demise  of  four  of  the  sur^ 
viving  children,  the  grandchild  left  by  a  de- 
ceased son,  and  seven  other  grandchildren, 
the  children  of  a  daughter  who  died  subse- 
quently to  the  death  of  Mrs.  Lamar;  the  de- 
fendants being  Bichard  Uoe  as  casual  ejector, 
and  B.  E.  Pearre  as  tenant  in  possession. 
The  premises  sought  to  be  recovered  are  the 
plantation  in  Columbia  county  devised  by  the 
will.  The  defendant  claimed  title  both  by 
conveyance  and  by  prescription.  His  muni- 
ments of  title  consisted  of  the  following 
documents: 

SA  petition  to  Hon.  Hknbt  G.  Lahab. 
.  „ )  of  the  superior  court  of  the  Macon  dr^ 
cuit,  exercising  jurisdiction  in  chancery.  It 
was  signed  by  Mary  Ann  Lamar  and  Gaz^ 
way  D.  Lamar,  and  purports  on  its  face  to  be 
the  joint  petition  of  her,  and  of  him  as  her 
trustee.  It  represented  that  he  was  ap- 
pointed her  trustee  by  the  last  will  and  testa- 
ment of  Gazaway  Davis,  as  well  as  by  an  or- 
der of  the  superior  court  of  Bibb  county,  to 
both  of  which  it  astsed  leave  to  refer,  without 
setting  ttiem  forth.  It  represented  that  he 
had  up  to  that  time  taitbfally  performed  the 
duties  of  said  trusteeship;  that  he  hud  re- 
moved out  of  the  county  of  Bibb,  and  could 
not,  tberefwe,  continue  to  perform  such 
duties  without  great  inconvenience  to  him- 
self as  well  as  to  tlie  cestui  que  trust; 
that  he  held  lands  in  common  with  her,  and 
wished  to  convey  a  more  perfect  title  to  her 
by  way  of  trusteeship  than  she  then  bad. 
For  these  reasons  it  prayed  for  an  order 
changing  the  trusteeship  held  by  bim,  and  for 
the  appointment  of  John  Lamar,  or  some 
other  fit  and  proper  person,  as  trustee  for  her. 
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■ltd  in  Uea  and  instead  of  Qazaway  D.,  and 
~  that  the  latter  be  discharged  from  any  further 
doty  connected  with  said  trasteesbip.  The 
petition  is  without  date,  and  annexed  to  it  is 
a  certificate  signed  by  John  Lamar,  that  he 
was  willing  to  receive  the  appointment  of  the 
trusteesliip  referred  to  in  the  petition,  and 
would  accept  and  faithfully  perform  the  du- 
ties thereof  if  appointed.  Then  comes  an  or- 
der in  chamben,  dated  July  12, 1858,  signed 
by  Henbt  O.  Lahar,  Judge  of  the  superior 
«ourt  of  the  Macon  circuit,  reciting  that  upon 
the  petition  of  Mary  N.  I^mar  and  Gazaway 
*  D.  Lamar,  her  trustee,  it  appeared  ttiat  Gaza- 
way D.  had  been  appointed  the  trustee  by  the 
last  will  and  testament  of  Gazaway  Davis,  as 
well  aa  by  an  order  from  this  court,  and  that 
it  was  for  the  best  interest  of  the  estate  held 
by  him  in  trust  for  her  that  said  trusteeship 
flhould  be  changed,  and  some  other  fit  and 
proper  person  appointed  instead  of  him,  and 
that  it  appeared  from  the  certificate  of  John 
Lamar  that  he  was  willing  to  accept  the  ap- 
pointment, and  ordering  that  Gazaway  D. 
Lamar  be  discharged  from  the  duties  of  said 
trusteeship,  and  that  John  Lamar  be  ap- 
pointed the  trustee  for  her  in  his  stead,  and 
that  this  order  be  entered  on  the  minutes  of 
Bibb  superior  court. 

(2)  A  petition  signed  "John  Lamar,  Trus- 
tee for  Mary  Ann  Lamar,"  addressed  the 
eame  aa  the  preceding  petition,  and  on  its 
face  purporting  to  be  the  petition  of  John 
Lamar,  trastee  for  Mary  Ann  Lamar,  and 
representing  that  on  the  12th  of  July,  1858, 
be  was  appointed  trustee  for  her  in  lieu  and 
instead  of  Gazaway  D.  Lamar,  who  had  t>een 
appointed  to  said  trusteeship  by  the  last  will 
and  testament  of  Gazaway  Davis,  and  who 
resigned  said  trusteeship  on  the  day  afore- 
said; that  John  Lamar  now  holds,  as  trustee 
aforesaid,  a  large  tract  of  land  in  the  county 
of  Columbia,  besides  lands  in  the  county  of 
Baker,  and  a  number  of  negroes;  that  by 
reason  of  the  unproductiveness  of  the  Colum- 
bia land,  and  the  superior  advantages  and 
convenience  of  the  Baker  land,  both  to  the 
trustee  and  the  cestui  que  tnut,  it  would  be 
greatly  to  the  benefit  and  interest  of  the 
&ust-estate  that  the  Columbia  land  should  be 
aold,  and  the  negroes  thereon  removed  to  the 
county  of  Baker:  that  the  trust-estate  is  in- 
oumbered  with  a  debt,  to  discharge  which  it 
will  become  necessary  to  sell  some  portion  of 
said  estate.  Therefore  he  prays  an  order 
allowing  him  to  sell  said  lands  in  Columbia 
county,  and,  after  discharging  the  debt  with 
the  proceeds,  that  he  may  invest  the  balance 
in  sucb  property  as  to  tiim  may  seem  best  for 
the  interest  of  said  trust-estata  This  was 
followed  by  a  certificate  signed  by  Mrs.  La- 
mar, in  which  she  declares  that  she  joins  in 
the  petition,  and  is  willing  that  the  prayer  of 
the  petitioner  should  be  granted.  Next  comes 
an  order  beaded,  "Bibb  Superior  Court,  No- 
vember Term,  1858."  dated  at  the  bottom, 
"20th  November.  1858,"  and  signed  offlciaUy 
by  Judge  Lahab.  The  order  is  in  these 
terms:  '^It  appearing  to  the  court,  bv  the  pe- 


tition of  John  Lamar,  tliat  he  is  trustee  for 
Mary  Ann  Lamar,  and  that  he  now  liolds.  ai 
tmstee  aforesaid,  two  large  tracts  of  land, — 
one  in  the  county  of  Columbia,  and  the  other 
in  the  county  of  Baker,  in  the  state  of  Geor- 
gia,—and  a  number  of  negroes,  and  that  it  is 
greatly  to  the  interest  of  said  trust-estate 
that  said  land  in  said  coanty  of  Columbiz 
and  state  of  Georgia  l>e  sold,  it  is  therefore 
ordered  by  the  court  that  said  John  Lamar  is 
hereby  authorized  and  allowed  to  sell  the  said 
land  in  the  county  of  Columbia,  and  that  out 
of  the  proceeds  thereof,  after  paying  the  debt 
alluded  to  in  his  petition,  he  purchase  snch 
other  property  as  to  him  may  seem  beat  for 
the  interest  of  said  trust-estate.  It  is  further 
ordered  that  this  order  be  placed  on  the  min- 
utes  of  Bibb  superior  court." 

(3)  A  deed  from  John  Lamar,  trustee  tot 
Mary  Ann  Lamar,  to  the  defendant  B.  E. 
Fearre,  dated  December  9,  1858,  and  conveiy* 
ing  the  premises  in  fee-simple,  with  warrant 
of  title;  the  consideration  paid  being  $!&• 
450. 

There  was  evidence  at  the  trial  indicating 
that  the  defendant  entered  under  thia  deed, 
claiming  the  land  as  his  own,  made  improve- 
ments costing  many  thousand  dollars,  and 
has  continued  to  hold  and  claim  adversely 
ever  since.  As  to  the  character,  continuity, 
and  length  of  his  possession  there  was  no 
d  ispute.  Both  trustees  died  before  the  action 
was  brought.  John  died  in  the  life-time  of 
his  mother;  Gazaway  D.,  after  her  death. 
Neither  of  them  left  issue.  The  presiding 
judge,  to  whom  was  referred  the  case  as  a 
whole, — ^the  facts  as  well  as  the  law, — con- 
strued the  will  of  Gazaway  Davis  as  oonvey- 
ing  the  legal  title  in  fee  to  the  trustee,  and 
held  that  a  good  prescriptive  title  was  shown 
in  the  defendant,  and  judgment  for  the  de- 
fendant was  rendered  accordingly.  After 
protracted  and  laborious  study  of  the  case, 
we  have  arrived  at  the  conclusion  tlut  the 
nice  and  doubtful  question  as  to  whether 
Gazaway  D.  Lamar,  the  original  trustee,  took 
the  legal  estate  in  fee,  or  only  an  estate  for 
and  during  the  life  of  his  mother,  Mrs.  La- 
mar, need  not  be  decided. 

1.  Whether  the  court  below  was  right  or 
wrong  in  holding  that  the  legal  fee  passed 
by  the  will  to  the  first  trustee,  we  are  confi- 
dent that  it  never  passed  to  the  second,  the 
one  to  whom  leave  to  sell  was  granted,  and 
who  executed  the  deed  to  the  defendant. 
John  Lamar  was  appointed  by  the  order  of 
July  12, 1858,  trustee  for  Mrs.  Lamar  only. 
There  is  no  bint  or  intimation  in  either  ot 
the  petitions,  in  eitlier  of  the  orders,  or  in 
the  deed,  that  he  was  or  was  to  be  trustee  for 
the  children,  or  that  be  acted,  or  was  to  act, 
in  that  capacity.  Altliough  Judge  Lamar 
was  the  father  of  both  trustees,  as  wdl  as  the 
husband  of  the  eettui  que  trust  for  life,  lie 
was  perfectly  competent,  with  the  consent 
(Code,  g  205)  of  these  three  persona,  all  of 
whom  (Ud  consent,  to  substitute,  by  an  ordet 
at  chambers,  one  of  the  sou  for  the  other  aa 
trustee  for  Mra.  Lamar;  bat  withoat  the  ad* 
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dltional  consent  of  all  the  other  benefldariea 
of  the  trust,  given  bj  themselves,  If  compe- 
tent to  consent,  or  by  some  proper  representa- 
tive, if  they  were  not  competent,  he  could 
not  lawfully  remove  one  trustee  and  appoint 
another  as  to  the  estate  in  remainder.  Acts 
185&-M,  p.  59.  Judged  by  its  own  terms, 
and  restricted  to  what  these  terms  express,  the 
order  in  question  was  perfectly  valid.  To 
hold  it  free  from  I^^al  infirmity,  it  Is  requisite 
either  to  construe  the  trust  as  limited  by  the 
wUl  in  duration  to  the  life  of  Mrs.  Lamar,  or, 
tf  that  cannot  be  done,  to  adhere  to  the  terms 
oC  the  order.  Where  two  constructions  are 
open  to  our  choice,  it  is  our  duty,  in  favor  of 
Jurisdiction  to  pass  the  order  and  the  proper 
exercise  of  the  same,  to  adopt  that  construc- 
tion which  treats  the  order  as  completely 
legal,  rather  than  that  which  would  bold  it 
putially  illegal,  and,  to  that  extent,  void  or 
voidable.  Were  it  conceded  that  the  trustee 
himself  could  represent  the  remainder-men 
in  procuring  an  order  of  sale,  that  concession 
would  not  involve  the  recognition  of  any 
power  on  his  part  to  represent  them  in  ob- 
taining an  order  for  bis  own  abdication  of 
the  trust  and  to  have  a  successor  appointed. 
The  act  of  1854  provided  for  removal  and 
appointment  at  chambers  only  in  cases  in 
which  all  parties  in  interest  were  represented 
and  consenting.  There  can  be  no  doubt  that 
the  terms  "parties  in  interest"  include'Uving 
persons  named  as  objects  of  the  testator's 
bounty,  though  described  as  a  class,  and 
though  the  rights  of  individuals  of  the  class 
might  be  only  contingent.  The  record  does 
not  disclose  how  many  of  the  children  of  Mrs. 
Lamar  (in  addition  to  the  two  trustees)  had 
attained  to  years  of  discretion  at  the  time  the 
order  was  granted,  but  it  is  certain  that  one 
of  them  at  least  (the  plaintiff  Mrs.  Thornton) 
had  so  done,  for  it  appears  that  she  was  mar- 
ried in  the  year  1849.  Itad  the  proceeding 
been  under  the  act  of  1854  as  modifled  by 
Code,  §  2320,  her  consent  would  have  been 
essential;  but,  as  the  lav^  stood  when  this 
transaction  took  place,  not  only  she,  but  all 
who  had  an  interest,  whether  adults  or  mi- 
nors, had  to  be  represented  and  consenting. 
There  is  nothing  to  suggest  that  any  one 
represented  the  remainder-men,  unless  the 
trustee  did  it,  and  surely  there  is  no  need  for 
argument  to  show  that  a  trustee,  when  In  the 
act  of  surrendering  his  office  to  another,  rep- 
resents nobody  but  himself.  Suppose  he 
were  called  to  account  by  the  remainder-men 
for  some  omission  of  duty  as  their  trustee 
occurring  after  this  ex  parte  discharge,  could 
he  defend  by  setting  up  that  discharge  as 
terminating  his  trust  relation  to  them  ?  Cer- 
tainly not.  If  he  ever  was  their  trustee  with 
any  active  duty  to  perform  in  their  behalf, 
he  was  none  the  less  so  after  than  before  be 
resigned  as  trustee  for  Mrs.  Lamar. 

To  hold,  therefore,  that  Judge  Lahab  in- 
tended the  trust  devolving  on  the  new  trus-' 
tee  to  be  broader  than  the  order  expresses, 
would  be  to  impute  to  him  the  official  over- 
sight of  granting  at  chambers  the  prayer  of 


an  ece  parte  petition  without  having  all  the 
parties  at  interest  represented.  Rather  than 
make  this  imputation,  we  think  it  prefera- 
ble, and  much  more  safe,  to  confine  the  order 
as  he  himself  confined  it,  and  hold  that  the 
appointment  of  John  Lamar  was  as  trustee 
for  Mrs.  Lamar,  and  her  only,  leaving  any 
trust  title  there  may  have  been  originally  in 
Glazaw^^  D.  in  bebaJf  of  children  and  grand- 
children, to  abide  in  him  after  the  onler  aa 
before.  Supposing  the  trust  of  the  will  to 
have  included  both  the  life-estate  and  the  re- 
mainder, tt  would  have  been  competent  for 
the  testator  to  constitute  by  the  will  one 
trustee  to  take  the  former  estate,  and  an- 
other the  latter  estate.  Judge  Lamar,  aa 
chancellor,  representing  the  testator,  made 
this  severance;  and,  after  the  severance  was 
thus  made,  the  two  trustees  occupied  the 
position  they  would  have  ooeopied  from  the 
beginning  bad  tbe  testator  done  aa  we  hava 
suggested.  It  will  be  noticed  tiuit,  aa  trus- 
tee for  tbe  children,  Qazaway  O.  Lamar  had 
no  power  of  posseasion  or  management  dui^ 
ing  the  life-time  of  Mrs.  Lamar,  the  will  de- 
cl^ng  that  the  property,  "together  with  the 
increase  and  profits,"  was  "to  remain  in  her 
possession,  use,  occupation,  enjoyment,  and 
control  while  living."  If  he  had  anything 
whatever  to  do  in  behalf  of  the  children,  it 
was  not  until  after  tier  death,  and  then  only 
to  cause  to  be  made  a  division  in  terms  of 
the  will.  It  is  not  quite  certain  that  even 
this  much  devolved  upon  him.  As  tbe  use, 
enjoyment,  and  profits  were  all  given  to  Mrs. 
Lamar  while  she  lived,  tbe  children  had  no 
share  in  them,  except  what  ahe  chose  to  al- 
low. For  any  participation  in  these,  tbe  tes- 
tator made  the  children  dependent  upon  her 
bounty.  He  gave  her  the  means  to  provide 
for  them  during  her  life,  instead  of  directly 
making  the  provision  himself. 

2.  If  what  we  have  said  be  sound,  it  is  cer- 
tain that  the  defendant  aoqaired  no  title  to 
the  property  by  the  deed  (althougli  it  pur- 
ports to  convey  in  fee-simple)  of  John  Lamar, 
as  trustee  of  Mary  Ann  Lamar,  for  a  longer 
period  than  the  duration  of  her  life.  Being 
her  trustee  alone,  and  her  interest  being  lim- 
ited to  a  life-estate,  he  never  had  or  acquired 
any  larger  interest  so  as  to  transmit  the 
same.  Furthermore,  when  tbe  order  of  sale 
was  obtained,  the  remainder-men  were  not 
parties  to  the  proceeding,  nor  before  tbe 
court,  either  by  themselves  or  their  trustee, 
John  Lamar  not  being  trustee  for  them. 

3.  With  reference  to  prescription,  the  case 
is  equally  clear.  Mrs.  Lamar  and  her  trus- 
tee could  without,  and  certainly  with,  the 
order  granted  by  Judge  Lamar  in  Novem- 
ber, 1868,  sell  and  convey  the  property  dur- 
ing her  life.  As  by  tbe  terms  of  the  will  she 
was  entitled  to  the  possession,  use,  occupa- 
tion, enjoyment,  and  control  of  it.  she  and 
her  trustee,  tbe  chancellor  concurring,  could 
undoubtedly  substitute  a  purchaser  in  these 
same  rights;  and,  as  inOeorgia  noforfeituca 
attends  a  conveyance  by  a  tenant  for  life  at  a 
larger  estate  than  he  owns,  there  oould  have 
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been  no  entry  during  the  life-time  of  Mra. 
I^mar  upon  the  purchaser,  either  by  the  re- 
mainder-men, or  by  Gazaway  D.  liimar  as 
their  trustee.  Had  he  or  they  brought  an 
action  against  this  defendant  to  recover  the 
possession  of  this  property  pending  the  life 
ot  Mrs.  Lamar,  there  is  no  possible  doubt 
that  the  action  must  have  failed.  Mr.  Pearre 
could  have  d^ended  the  same  as  effectually 
as  Mrs.  Lamar  could  have  defended  a  like  ac- 
tion against  her,  had  there  been  no  sale  and 
she  had  remained  personally  in  possession. 
Statutory  prescription  proceeds  upon  the  as- 
somption  that  there  is  laches  in  not  suing; 
but  here  there  was  no  laches  on  the  part  of 
■ny  one  during  the  life-time  of  Mrs.  Lamar, 
tor  any  suit  that  ooald  have  been  brought  by 
any  person  whatsoever  must  have  been  ut- 
terly fruitless.  It  cannot  be  a  sound  theory 
of  the  law  to  treat  the  statutory  prescription 
as  running  in  favor  of  a  possession  which, 
for  the  time  being,  was  secure  against  any 
•ction  thatcould  possibly  have  been  brought; 
and  such  was  the  possession  of  Mr.  Pearre 
np  to  the  time  of  Mrs.  Lamar's  death,  and 
this  suit  was  brought  in  due  time  thereiifter. 
We  confine  our  discussion  and  decision  to 
matters  which  must  have  been  considered  by 
the  court  below  in  reaching  the  conclusion 
that  the  defendant  had  a  good  title  by  pre- 
scription. Other  matters  discussed  in  the 
briefs  of  counsel,  but  which  the  court  below, 
under  its  ruling  on  prescription,  had  no  oc- 
casion to  adjudicate,  we  leave  to  be  dealt 
with  npon  a  new  trial.  It  is  best  that  these 
elements  be  canvassed  over,  with  a  clear  un- 
derstanding that  the  pressure  of  the  case,  as 
to  the  ultimate  result,  is  upon  them,  with  no 
complication  with  the  element  of  prescrip- 
tion. There  ought  to  be  another  trial,  and  it 
la  so  ordered.    Judgment  reversed. 


(82  Qa.  417) 

Wnoox  «(  al.  «.  Dunlaf  <(  al. 
(Suprame  Court  q/  Georgia.    April  99,  1889.)i 

Crkditohs'  Biu/— Tsadbbs. 
Code  Qa.  f  8148a,  provides  tiiat,  in  ease  any 
trader  shall  mil  to  pay  one  or  more  debts  at'ma- 
tority,  and  shall  be  insolvent,  a  court  of  eoulty 
may,  under  a  creditors'  bilL  proceed  to  ooUect  the 
assets,  real  and  personal,  ana  appropriate  the  same 
to  the  creditors.  Held,  that  the  faot  that  the 
sheriff  seized  defendant's  stock  of  goods  under  a 
mortgage  Jl, /a.,  before  daylight  in  the  morning, 
five  hours  before  the  injnncuon  was  granted,  did 
not  deprive  defendant  of  his  obaraoter  of  trader, 
so  as  to  preclude  the  filing  of  an  application  tor 
Injunction  and  receiver,  under  the  above  section. 

Error  from  superior  court,  Pulaski  county; 
BoBEBTS,  Judge. 

Dunlap  and  Wortham  and  others  filed 
their  petition,  alleging  that  they  were  ored- 
itora  of  L.  B.  Wilcox;  that  their  demands 
against  him  were  due,  and  since  their  de- 
mands had  become  due  they  had  demanded 
payment  from  him  personidly;  that  at  the 
time  of  contracting  the  debts  Wilcox  was, 
and  is  still,  a  trader,  engaged  in  buying  and 
selling  buggies,  etc.;  that  he  contracted  the 
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debts  in.  order  to  oany  on  said  btufneas;  and 
that  be  is  insolvent.  The  amount  of  the  in- 
debtedness to  the  various  plaintiffs  is  set 
forth,  and  one  of  the  plaintiffs  alleges  that 
suit  on  his  claim  has  already  been  com- 
menced against  Wilcox.  They  allege,  further, 
that  Wilcox  is  largely  indebted  to  others; 
that  his  commercial  papers  are  dishonored; 
that  his  liabilities  largely  exceed  his  assets; 
and  that  he  is  daily  disposing  of  his  assets  at 
prices  below  their  worth,  and  yet  that  he  is 
continuing  to  contract  new  indebtedness,  and 
thus  rendering  the  collection  of  plaintifEs* 
clai  ms  more  hopeless  day  by  day.  Discovery 
is  waived,  and  injuncl4on,  receiver,  etc, 
prayed.  On  September  25, 1888,  a  temporary 
restraining  order  was  granted,  and  J.  H.  Stet- 
son appointed  temporary  receiver,  with  di- 
rections to  take  charge  of  and  preserve  all 
the  assets  of  defendant  until  further  ordered, 
etc.,  and  said  receiver  was  required  to  give 
bond. 

Flaintlfls  amended  their  petition,  making 
the  following  allegations,  in  substance:  On 
the  night  of  the  24th  of  September,  1888,  H. 
T.  Hodge,  as  counsel  for  Lewis,  Leonard  & 
Co.,  went  to  the  house  of  the  derk  of  the 
superior  court  of  Pulaski  oountgr,  aroused  the 
clerk  from  sleep,  and  got  him  to  issue  a  mort- 
gage^./a.  in  favor  of  Lewis,  Leonard  & 
Co.  s^nst  Wilcox  for  the  sum  of  8300  prin- 
cipal, with  interest,  etc.,  from  Septembw  15, 
1888.  The  ^ /a.  to  foreclose  the  mortgage 
was  made  before  one  as  notary  public  of  said 
county,  who  was  not  such  notary,  and  the 
afiBdavit  and  other  papers  were  not  filed  in 
the  office  of  the  clerk  until  some  time  during 
the  day  of  September  25, 1888.  and  after  ttaa 
injunction  had  been  granted  and  receiver  ap- 
pointed. The  mortgage  was  dated  Septem- 
ber 24, 1888.  On  said  25th  of  September, 
after  the  granting  of  the  injunction.  Lewis, 
Leonard  &Co.  foreclosed  against  said  Wilcox 
a  mortgage  for  810,020.50  principal,  with  la- 
terest  and  attorney's  fees,  dated  September 
18, 1888,  to  secure  three  notes, — one  dated 
August  5, 1884.  due  October  15,  1884;  one 
dated  March  4,  1885,  due  on  demand;  and 
one  for  86,389.73.  dated  September  13,  1888; 
and  due  on  demand.  Said  mortgage  is  not 
under  seal,  and  has  never  been  marked  "Filed 
in  office, "  and  in  the  affidavit  of  foreclosure 
there  is  no  allegation  of  demand  for  the  pay- 
ment of  the  notes  due  on  demand.  It  is  far- 
ther alleged  that  Hodge  took  the  mortgag* 
and  the  affidavit  of  foreclosure,  and  refused 
to  deliver  them  to  the  clerk,  of  whom  peti- 
tioners' attorney  had  demanded  to  see  them, 
until  late  in  the  afternoon  of  September  25th. 
On  that  day  W.  G.  Hunt,  as  sheiifl  of  the 
county,  levied  the  two  mortgage  fi.  fat.  on 
all  the  personal  property  of  Wilcox.  The  two 
mortgages  mentioned  wera  never  recorded 
until  late  in  the  afternoon  of  said  da,y,  and 
nnttl  after  the  granting  of  the  injunction,  ete. 
They  are  frandulent  mortgages,  and  madeap 
ofapretendedindebtedness.  Lewis, Leonard 
&  Co.  have  been  otherwise  amply  aeoured  by 
Wilcox  with  collaterals,  such  as  notes  and 
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mortgages,  Knd  the^  ar«  aUliig  WOoox  to  de- 
feat his  honest  credlton,  and  they  hare  taken 
possession  of  the  Uxka  and  aooounts  of  Wil- 
cox in  carrying  out  this  scheme.  The  sheriff 
has  seized  all  the  visible  personal^  of  Wil- 
cox, and  refuses  to  deliver  it  to  the  receiver. 
Lewis,  Leonard  &  Co.  knew  that  Wilcox  had 
been  insolvent  for  years;  and  bad  stated  that 
he  did  not  owe  them  exceeding  93,500  on 
mortgages.  They  have  been  dealing  with 
Wikox  for  years,  ohai^ng  usurious  interest, 
and,  on  a  fair  settlement,  WQoox  wonid  owe 
them  nothing,  or  a  very  small  amount.  They 
pray  that  the  sheriff  be  made  a  party;  be  en- 
joined  from  proceeding  witti  the  ft. /as.;  and 
be  directed  to  turn  over  to  the  receiver  the 
prt^erty  seized  by  him;  that  Lewis,  Leonard 
&  Co.  and  B.  G.  Lewis,  one  of  the  firm,  be 
made  defendants;  restrained  from  proceed- 
ing with  the  ft.  fas.;  required  to  bring  into 
court  the  mortgages,  >Z. /cm.,  and  all  collat- 
erals, etc.,  turned  over  to  them  by  Wilcox; 
and  that  the  mortgagee  and  fi.  fa».  may  be 
canceled  and  declared  null.  They  further 
pray  that  the  transactions  ^tween  Wiloox, 
Lewis.  Leonard  &  Co.,  apd  B.  Q.  Lewis  may 
be  examined  into,  and  a  full  and  fair  account- 
ing bad,  ete.  Certain  interrogatories  are  ad- 
drossed  to  Lewis,  Ijeonard  ft  Co.  and  B.  G. 
Lewis,  which  It  is  not  nepessary  to  set  forth 
here.  This  amendment  was  sworn  to  Sep- 
tember 26,  1888.  and  filed  in  office  October  1, 
1888.  Attached  to  it,  as  exhibits,  we  copies 
of  the  mortgages  mentioned,  and  the  affidavit 
made  to  foreclose  them.  The  affidavit  to 
fbreclose  the  tSOO  mortgage  bears  dato  Sep- 
tember 24,  1888,  and  the  other  bears  dato 
September  25,  1888.  The  latter  alleges  that 
the  indebtedness  secured  by  the  mortgage  to 
which  it  relates  is  due  and  unpaid,  but  does 
not  allege  a  demand.  It  does  not  appear 
when  these  mortgages  were  recorded.  The 
original  petition  is  verified  by  the  affidavit  of 
H.  M.  Wortham,  who  swore  that  he  is  one 
.«f  the  firm  of  Dunlap  &  Wortliam,  and  that 
the  facta  stated  in  the  petition  are  true  as 
therein  stated.  The  amendment  to  the  peti- 
tion is  verified  by  the  affidavit  of  the  same 
person,  that  the  facts  stated  in  the  same  are 
true  to  the  best  of  his  knowledge  and  belief. 

On  September  29,  1888,  the  judge  ordered, 
among  otiier  things,  that  the  amendment  be 
allowed:  tliat  parties  be  made  as  prayed;  that 
Stetson  be  removed,  and  D.  G.  Joiner  ap- 
pointed temporary  receiver,  upon  giving  bond; 
that  the  receiver  take  charge  of  the  assets  of 
Wilcox,  make  and  file  an  inventory  thereof, 
and,  after  advertisement,  sell  the  personal 
property,  ete. 

The  defendants  demurred  on  the  following 
gronnds:  (1)  That  before  the  petition  was 
sanctioned,  and  before  it  was  filed,  the  bnsi- 
aess  of  Wilcox  as  a  trader  or  in  other  capac- 
ity had  ceased;  that  all  his  stock  in  trade  and 
all  his  facilities  for  carrying  on  his  trade  had 
been  in  possession  and  custody  of  the  sheriff 
bjr  virtue  of  the  levy  of  a  mor^ge  fl.  fa. 
prior  to  the  time  when  the  petition  was  sano- 
.  Uoned  and  filed.    (2)  That  it  is  not  made  to 


appeartlMt  tb«  appdntment  of  a  reoelTer  and 
the  granting  of  Injanetion  would  be  beneficial 
to  petitionera,  and  not  wrongfully  Injurious 
to  the  preferred  creditors  of  Wiloox.  (3) 
That  the  only  remedy  of  petitioners  is  by  at- 
tachment, under  section  8297,  or  by  illegal- 
ity, under  section  8979,  of  the  Code.  (4) 
That  the  court  has  no  jurisdiction  to  grant 
the  prayer  of  the  petition,  under  the  facts  set 
out  therein.  (5)  The  petition  shows  no  cause 
fM'  equitable  relief,  nor  for  such  extraordi- 
nary remedies  as  are  prayed.  {6)  The  peti- 
tion and  amendment  are  not  legally  verified. 

Hnnt,  the  sheriff,  answered  the  petition  aa 
follows:  About  8  o'clock  on  the  morning  of 
September  25,  1888,  be  levied  a  mortgage  fi, 
fa.  in  ftevor  of  Lewis,  Leonard  &  Co.  on  all 
the  personal  property  of  Wiloox,  and  closed 
and  locked  np  his  place  of  trade  and  bnsiness; 
that  Wilcox  had  ceased  to  he  a  trader,  and 
was  not  engaged  in  any  vocation,  when  the 
petition  was  sanctioned  and  filed;  and  that 
all  the  personal  property  of  Wilcox,  together 
with  his  shops  and  place  of  trade,  were  in 
the  custody  of  defendant,  as  sheriff,  by  virtue 
of  two  levies  under  two  mortgage  fi.  fax.,  be- 
fore any  demand  bad  been  made  npon  him  by 
a  receiver,  and  before  be  had  any  knowledge 
a  receiver  had  been  or  would  be  appolntM. 
Wilcox  answered  to  the  same  effect.  He  de- 
nied the  allegations  in  the  petition  that  he 
had  been  selling  off  his  stock  below  cost,  and 
that  the  mortgages  were  fraudulent  and  did 
not  represent  his  true  indebtedness  to  Lewis, 
Leonard  ft  Co.;  tftat  his  indebtedness  was 
made  up  largely  of  usury:  and  that  Lewis, 
Leonard  ft  Co.  were  aiding  him  to  defend  his 
creditors.  He  averred  that  the  rate  of  inters 
est  charged  him  by  Lewis,  Leonard  ft  Co.  was 
about  8  per  cent.,  certainly  not  as  much  as  9 
per  cent.,  per  annum ;  denied  that  he  was  con* 
tracting  new  indebtedness;  and  averred  that 
all  the  notes  taken  up  by  him  from  Lewis, 
Leonard  ft  Co.  and  B.  G.  Lewis  had  been  de- 
stroyed, except  five  small  notes;  and  that  im 
to  the  time  he  was  closed  out  by  the  sheriff 
he  was  trying  to  carry  on  his  business  in  a 
legitimate  way. 

Lewis,  Leonard  ft  Co.  and  It.  G.  Lewlf 
filed  an  answer,  by  which,  among  other  things, 
they  admitted  that  the  $800  mortgage  fl.  fa. 
was  issued  at  night,  but  alleged  tliat  the  mort- 
gage, with  the  affidavit  of  foreclosure  at- 
tached, was  in  the  hands  of  the  clerk  before 
the  fl.  fa.  was  issued.  They  had  large  claims 
against  Wilcox,  and,  hearing  that  other  cred- 
itors were  arranging  to  place  the  property  in 
the  hands  of  a  receiver,  had  the^.  fa.  issued 
and  levied  to  protect  themselves,  and  the  levy 
was  made  at  least  five  hours  before  a  receiver 
was  appointed.  The  affidavit  to  foreclose  was 
made  before  one  who  was  a  notary  pnblio  of 
the  county,  acting  and  recognized  as  such. 
The  affidavit  of  foreclosure  and  other  paper* 
were  filed  before  the  appolntanent  of  a  r^ 
ceiver,  eto.  The  •10,000  mortgage  was  fore- 
closed and  levy  made  before  the  receiver  made 
a  demand  upon  the  sheriff,  and  said  mortgage 
has  been  filed  as  required  by  law.    The  ^wo 
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mortgages  represent  an  actual  indebtedness, 
and  are  not  made  ap  largely  of  usury.  Lewis, 
Leonard  ft  Co.  bare  not  been  amply  secured 
by  collaterals;  are  not  aiding  Wilcox  to  de- 
fraud bis  creditors;  have  not  taken  possession 
of  liis  books  and  accounts  to  carry  out  the 
scheme;  did  not  know  of  his  financial  condl* 
tion,  and  that  he  had  been  insolTent  for 
years,  or  that  he  is  insolvent  now,  and  they 
deny  that  they  have  so  stated.  YTben  they 
told  certain  parties  that  Wilcox  only  owed 
them  about  $3,500  on  mortgages,  he  was  also 
indebted  to  them  several  thousand  dollars  on 
open  account.  The  indebtedness  represented 
by  the  mortgages  is  just,  due,  and  unpaid, 
and  there  is  very  little,  if  any,  usury  connect- 
ed with  it;  and  the  plea  of  usury,  being  a 
personal  privilege,  cannot  be  taken  advan- 
tage of  by  petitioners  so  as  to  drag  into  this 
ligation  matters  that  occurred  before  the 
origin  of  the  debts  claimed  by  the  petition- 
ers, none  of  which  were  created  before  No- 
vember, 1887.  Lewis,  Leonard  &  Go.  have 
been  doing  business  with  Wilcox  as  a  trader 
since  January  1, 1886,  and  before  that  time 
had  bad  transactions  with  a  firm  with  which 
be  was  connected,  and  with  him  as  an  indi- 
vidual. Their  dealings  with  him  were  large, 
embracing  many  items,  many  of  them  having 
no  connection  with  the  present  indebtedness 
to  Wilcox.  They  consisted  almost  entirely  of 
cash  deposits  and  collaterals,  against  which 
checks  were  drawn  from  time  to  time.  In 
the  course  of  dealings  they  took  only  a  few 
notes,  which  have  all  been  paid,  in  addition 
to  the  notes  they  now  hold  against  him,  which 
are  referred  to  in  the  petition.  They  charged 
him  no  usury  unless  it  were  a  dollar  w  two 
paid  them  by  him  seven  or  eight  years  ago 
on  borrowed  money.  They  set  forth  t£e 
amount  of  interest  paid  them  by  him  from 
time  to  time,  and  state  their  willingness 
to  submit  their  books,  etc.  They  set  forth 
the  amount  of  indebtedness  of  Wilcox 
to  them  on  and  since  January  6,  1887,  and 
state  a  certain  agreement  which  they  made 
with  Wilcox  to  charge  him  a  usurious  rate 
of  interest  on  part  of  the  indebtedness, 
but  claimed  that  the  usury  was  subsequently 
remitted  on  a  settlement  between  them,  and 
that  a  new  agreement  was  substituted  under 
which  they  would  get  about  8  per  cent,  per 
annum.  They  set  forth  circumstantially  the 
consideration  of  the  various  notes  they  hold 
against  Wilcox,  and  attach  a  list  of  the  col- 
laterals in  their  hands  received  from  Wilcox, 
some  of  which  they  say  they  received  from 
him  on  the  night  of  September  24,  1888,  but 
none  since  that  time.  They  have  tried  to  aid 
him  in  a  legitimate  way,  and  not  otherwise, 
and  they  are  trying  in  good  faith  to  collect 
their  debts.  When  they  learned  after  dark 
of  September  24, 1888,  that  an  effort  would 
be  made  to  put  the  business  of  Wilcox  into 
the  bands  of  a  receiver,  they  determined  to 
foreclose  their  mortgages.  The  large  mort- 
gage was  then  in  their  safe  under  a  time-lock, 
BO  the  small  one  was  secured  and  foreclosed 
that  night.    They  acted  as  they  did  because 


they  were  anxious  to  avoid  delay  and  the  ex« 
pense  of  a  receivership,  and  to  seooxe  a  speedy 
settlement  of  thcdr  debts. 

At  the  hearing,  the  petition  and  amend- 
ment and  the  various  answers  were  read,  and 
in  addition  the  following  evidence  was  in- 
troduced for  plaintiffs:  Various  affidavits 
tending  to  show  that  in  July,  1888,  B.  O. 
Lewis  stated  that  the  amount  of  mortgages 
he  bad  against  Wilcox  was  $8,500,  and  that 
he  thought  Wilcox  was  doing  better,  and 
would  be  able  to  pull  through ;  that  the  re- 
ceiver  sold  the  personal  property  of  Wilcox 
at  public  outcry,  and  B.  G.  Lewis  bought 
$850.56  worth;  Hodge,  $1,468.35  worth;  J. 
N.  y.  Williams,  $1,803.50  worth.  Lewis  paid, 
not  only  for  the  property  bid  off  by  himself,  bat 
also  for  that  bid  off  by  Hodge  and  Williams, 
and  immediately  after  the  sale  Wilcox  went 
back  into  possession  of  the  property,  and  is 
still  in  possession;  but  how  he  went  t>ack  into 
possession,  or  for  whom  he  holds  it,  witness 
did  not  know.  That  one  Bivers  bid  at  the 
receiver's  sale  for  a  number  of  articles,  but 
bought  nothing.  A  few  days  after  the  sale 
he  went  to  Wilcox,  and  asked  him  about  » 
saddle,  but  Wilcox  seemed  to  be  offended 
with  him,  and  said  that  Bivers  seemed  to  be 
working  against  him  the  other  day.  Some 
time  afterwards  Wilcox  came  to  Bivers,  and 
begged  his  i«rdon,  and  said  he  had  no  right 
to  be  offended  at  anything  Bivers  did  on  the 
day  of  sale.  It  was  admitted  that  the  re- 
ceiver had  sold  the  personal  property  of  Wil- 
cox for  about  $3,600. 

The  testimony  introduced  for  defendants 
tended  to  show  that  a  number  of  persons  who 
had  been  in  the  employment  of  Wilcox,  and 
who  claimed  to  be  familiar  with  his  business, 
made  affidavit  that  Wilcox  was  not  engaged 
in  selling  his  property  below  cost,  but  was 
carrying  on  his  business  in  a  thoroughly  legit- 
imate way,  and  doing  his  best  for  his  credit- 
ors, without  any  collusion  or  secrecy  or  de- 
sign to  defraud.  Hunt,  sheriff,  made  an  affi- 
davit which  was  substantially  a  repetition  <tf 
his  answer;  and  Hodge  made  affidavit  that  he 
did  not  take  the  mortgages  or  other  papers 
from  the  clerk,  or  from  the  clerk's  office,  as 
alleged  by  plaintiffs,  or  refuse  to  deliver 
them  when  demanded;  and  that  the  entire 
business  of  Wilcox  had  ceased  four  or  five 
hours  before  the  petition  was  sanctioned  or 
Sled,  and  all  his  means  of  carrying  on  his 
business,  and  his  place  of  business,  was  In 
the  custody  of  the  sheriff  by  the  levies  of  the 
mortgage  fi.  fa*. 

The  judge  ordered  (1)  that  the  injunction 
issue  as  prayed  for,  and  continue  of  force  un- 
til the  final  disposition  of  the  case;  (2)  that 
Joiner  be  made  permanent  receiver,  and  lie 
authorized  and  directed  to  take  possession  of 
all  the  property  of  Wilcox,  manage  it  under 
the  direction  and  order  of  the  court,  collect 
the  debts  due  Wilcox,  rent  his  real  estate, 
deposit  the  money  received  in  bank  subject  to 
the  order  of  the  court,  sell  all  personal  prop- 
erty that  might  come  into  his  possession,  after 
advertisement,  and  that  Wilcox  should  turn 
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orer  to  the  receiver  all  booka,  accoants,  etc., 
belonging  to  him  or  in  his  power,  etc..  and 
all  realty  owned  or  controlled  by  him.  De- 
fendants except,  and  say  the  court  erred  (1) 
in  overruling  the  demurrer;  (2)  in  granting 
and  continuingtheinjuntion;  (3)  in  appoint- 
ing the  receiver;  (4,  5)  in  the  instruction 
and  direction  given  by  the  order  and  decision. 

Seclon  3149a  of  the  Code  provides  that,  "in 
case  any  corporation  not  municipal,  or  any 
trader  or  firm  of  traders,  shall  fail  to  pay  at 
maturity  any  one  ot  more  matured  debts, 
payment  of  which  has  been  properly  demand- 
ed of  such  debtor,  and  by  liim  refused,  and 
shall  be  insolvent,  it  shall  be  in  the  power  of 
a  court  of  equity,  under  a  creditors'  bill, 
•  *  *  to  proceed  to  collect  the  assets, 
real  and  personal,  including  choses  in  action 
and  money,  and  appropriate  the  same  to  the 
creditors  of  such  trader,  firm  of  traders,  or 
corporation."  | 

M.  T.  Hodge  And  W.  L.  ffrice.  for  plaintiffs 
In  error.  Pate  &  Jordan  and  Martin  <fe 
Smith,  toT  defendants  in  error. 

Simmons,  J.  The  trial  judge  did  not  abuse 
his  discretion  in  granting  the  injunction  and 
appointing  a  receiver  in  this  case.  The  fact 
that  the  ^heriS  seized  the  goods  of  the  defend- 
ant by  virtue  of  a  mortgage  ft.  fa.,  before 
daylight  in  the  morning,  five  hours  before 
the  injunction  was  granted,  did  not  deprive 
the  defemlant  of  his  character  of  trader,  so  as 
to  preclude  the  filing  of  the  application  for 
injunction  and  receiver,  under  section  3149a 
of  the  Code.    Judgment  affirmed. 


(83  Oe.  70) 

Oeoroia  Raii.boai>  S6  Bankino  Co.  v. 

Nhlms. 

{Supreme  Court  of  Oeorgia.    July  81, 1889.) 
Master  and  Hbrvant — Isixmr  to  Servant. 

1.  A  railroad  company  is  not  liable  to  an  em- 

Eloyd  for  Injuries  resmtlng  from  the  breakinsr  of  a 
ammer,  apparently  perfect,  famished  to  its  la- 
borers, unless  knowledge  of  gome  latent  defect  is 
shows,  and  the  fact  that  other  hammers  broke  at 
the  same  work  on  the  same  day  does  not  show  neg- 
Ugenoe  in  selecting  them.' 

2.  A  hammer  unconnected  with  mechanical  ap- 

gUanoes,  and  nsed  directly  by  muscular  strength, 
I  not  machinery,  and  hence  the  injury  mentioned 
does  not  come  within  Code  Oa.  1 8(w3,  creating  the 
presumption  of  negUgenoe  on  the  part  of  a  railroad 
company  whenever  any  person  shall  be  injured  by 
the  running  of  its  cars  or  "other  machinery,"  and 
the  common-law  rule  imposing  the  burden  of  prov- 
ing negligence  on  the  servant  applies. 


>  Concerning  the  duty  of  a  master  to  furnish  safe 
machinery  ana  appliances  with  which  his  servants 
are  to  work,  his  duty  to  disclose  defects,  and  the 
servant's  assumption  of  risks,  see  Berger  v.  Rail- 
way Ca,  (Minn.)  88  N.  W.  Rep.  814,  and  note;  Hull 
V.  Hall,  (Me.)  8  Atl.  Rep.  88,  and  note;  Robertson 
V.  CornelsoD,  84  Fed.  Rep.  716,  and  note;  Balle  v. 
Leather  Ca,  (Mich.)  41  H.  W.  Rep.  216,  and  note; 
Judkins  v.  RMlroad  Co.,  (He.)  14  Atl.  Rep.  78S,  and 
note;  Railroad  Co.  v.  Jackson's  Adm'r,  (Va.)  8  S. 
E.  Rep.  370,  and  note;  Crowley  v.  Faclflc  Mills, 
(MassI)  19  N.  B.  Rep.  844,  and  note ;  Stephenson 
V.  Duncan,  (Wis.)  41  N.  W.  Rep.  837;  Eicheler  v. 
Furniture  Co.,  (Minn.)  Id.  975;  Foley  v.  Machine 
Work^  (Mass.)  il  N.  E.  Rep.  804. 


Error  from  snperior  court,  Bookdale  ooan- 
ty;  BoTNTON,  Judge. 

J.  B.  Cumming,  A.  C.  MoOaUa,  and  Bryan 
Cummtng,  for  plaintifiT  in  error.  J.  N. 
Glenn  and  A.  M.  Speer,  for  defendant  la  er^ 
ror. 

Simmons,  J.  Nelms  brought  his  action 
against  the  Georgia  Railroad  &  Banking  Com- 
pany for  damages,  in  which  he  alleged,  in 
8al)stance,  that  be  was  employed  by  said  com- 
pany to  assist  it  m,  changing  the  gauge  of  its 
track,  and  that  the  company  furnished  him 
and  other  employes  with  certain  tools  and 
implements  with  which  to  take  up  the  iron 
rails  and  refasten  them  to  the  cross-ties:  that 
hammers  of  certain  shapes,  weights,  purity 
of  steel,  and  of  the  proper  temper  were  re- 
quired in  order  that  such  work  should  be 
dune  with  safety  and  dispatch;  that  the  peti- 
tioner was  furnished  with  a  Iiammer  to  drive 
spikes;  that  he  l)elieved  he  had  l>een  fur- 
nished with  one  of  the  proper  temper,  etc.; 
and  that,  knowing  nothing  to  the  contrary, 
he  entered  upon  such  work  under  the  direc- 
tion and  control  of  said  company's  ofiScers, 
and  while  so  engaged  in  drawing  spikes  for 
said  company  he  was  hurt,  wounded,  and 
maimed  by  the  breaking  of  the  hammer  so 
furnished  him,  said  breaking  causing  pieces 
thereof  to  fly  off  with  great  force  and  vio- 
lence, a  piece  striking  the  knee-joint  of  the 
petitioner,  which  penett'ated  and  entered  into 
said  knee-joint,  causing  great  pain,  suffering, 
etc.,  and  permanently  injuring  said  knee, 
and  a  piece  also  striking  him  near  the  eye. 
Imbedding  itself  deep  in  the  fleeh  near  the 
eye-ball,  which  also  gave  him  great  pain 
and  uneasiness,  and  endangered  the  loss  of 
the  sight  of  said  eye, — by  reason  whereof  be 
was  damaged,  etc.  On  the  trial  of  the  case 
the  jury  returned  a  verdict  of  $2,000;  a  mo- 
tion was  made  for  a  new  trial,  which  was 
overruled,  and  the  defendant  excepted. 

The  only  ground  of  the  motion  for  a  new 
trial  which  it  is  necessary  to  notice  is  the 
ground  that  the  verdict  was  contrary  to  law 
and  to  the  evidence.  The  evidence,  as  shown 
in  the  record,  is.  In  substance,  as  follows: 
That  the  plaintiff  was  employed  by  the  com- 
pany to  assist  in  changing  the  gauge  of  the 
railroad;  that  be  worked  under  Brooks,  who 
was  the  boss  of  the  hands;  that  Brooks  put 
him  to  work  with  a  hammer  to  drive  spikes, 
directing  him  to  drive  up  the  spikes  where 
they  were  bent  under  the  iron,  and  that  he 
instructed  him.  where  he  found  a  spike  that 
was  not  down  and  was  bent,  to  turn  the 
small  face  of  the  hammer  down,  and  put  it 
on  the  head  of  the  spike  and  drive  it  up. 
Thus  the  hand  with  whom  he  was  working 
driving  spikes  used  his  hammer  as  a  punch, 
putting  its  small  face  on  the  head  of  the 
spike,  while  the  plaintiff  with  his  hammer 
struck  the  upturned  large  face  of  the  hammer 
which  was  held  on  the  spike,  aqd  the  spike 
was  in  this  way  driven  op.  In  doing  this  a 
piece  of  his  hammer  burst  off,  a  part  of  it 
striking  him  on  the  knee,  and  another  piece 
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on  the  right  eje.  All  tiis  other  hands  OMd 
their  bammers  in  the  same  yrHj.  He  was 
hart  about  9  o'dock  in  the  morning,  having 
oommenced  work  about  5  o'clock.  Other 
hammers  broke  besides  bis,  but  he  did  not 
know  whether  any  broke  botore  he  was  hurt 
fa  not.  His  hammer  was  a  new  one,  and 
■ome  of  the  others  might  have  been  old  ones. 
He  never  had  seen  any  bammers  break  be- 
fore that  time.  He  had  worked  on  other 
railroads  before,  and  had  done  this  kind  of 
work.  He  did  not  ezapaine  the  hammer 
"any  more  tlian  Just  going  to  take  np  a  tool 
to  work  with. "  He  did  not  see  anything  the 
matter  with  it.  Two  of  the  railroad  hands 
who  were  at  work  on  the  same  day,  and  at 
the  same  place  with  the  plaintiff,  testified  for 
bim.  One  of  them  testified  as  to  pieces  fly- 
ing off  of  the  hammer.  He  said  they  "got  to 
flj^ng  like  thunder."  "They  were  flying 
with  force.  They  could  hear  them  whis- 
tling. "  That  Brooks  told  them  to  "  work  up. " 
Most  of  the  hammers  burst, — ^their  faces 
split  or  shelled  off.  Some  of  them  were  old 
and  some  of  them  new  hammers ;  nearly  all 
of  them  broke.  They  battered  on  tbem  "a 
right  smart  while"  before  they  commenced 
bursting.  The  hammers  looked  to  be  all 
right  when  they  picked  them  up,  and  looked 
to  be  first-class  hammers,  and  "they"  said 
they  were  first  class.  The  other  witness  tes- 
tified as  to  several  of  the  hammers  breaking. 
He  said  he  thought  his  was  the  first  to  break; 
that  he  could  not  hit  the  spikes  with  his  ham- 
mer, and  he  got  a  new  hammer  out  of  the 
car  which  did  not  break;  that  he  paid  no  at- 
tention to  the  hammers  to  see  whether  they 
were  breaking  or  not;  that  if  two  pieces  of 
steel  struck  together,  and  they  were  very 
hard,  they  were  likely  to  break. 

This  case  seems  to  have  been  tried  under 
section  8033  of  the  Code,  which  declares  that 
"a  railroad  company  shall  be  liable  for  any 
damage  done  to  persons,  stock,  or  other  prop- 
erty by  the  running  of  the  locomotives  or 
cars  or  other  machinery  of  such  company,  or 
for  damage  done  by  any  person  in  the  em- 

gloyment  and  service  of  such  company,  an- 
)3S  the  company  shall  make  it  ap()ear  that 
their  agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence;  the  presump- 
tion in  all  cases  being  against  tbeoom{)any." 
The  judge  charged  the  jury,  in  substance, 
that  when  the  injury  wasshown  the  presump- 
tion was  against  the  railroad.  The  declaration 
alleges,  and  the  evidence  shows,  tiiat  the  inju- 
ry sustainedwBS  caused  by  the  breaking  of  a 
hammer  in  the  bands  of  the  plaintiff.  We 
do  not  think  that  a  hammer  thus  used  comes 
under  the  term  "machinery"  used  in  tlie 
above  section.  The  supreme  court  of  Ala- 
bama, in  the  case  of  Bailway  Co.  v.  Brooks, 
4  South.  Rep.  289,  in  discussing  the  statute 
of  that  state,  somewhat  similar  to  our  stat- 
ute, says:  "A  hammer  is  a  tool  or  instru- 
ment ordinarily  used  by  one  man  in  the  per- 
formance of  manual  labor.  It  may  be  made 
an  essential  part  of  machinery  when  it  is  in- 
tended to  be  and  is  operated  by  means  there- 


oC.  bat  when  dlsconneeted  from  any  other 
mechanical  appliances,  and  operated  singly 
by  moBoalar  strength  directly  applied,  such 
tool  or  instrument  is  not  machinery  in  its 
most  comprehensive  signification,  or  in  the 
meaning  of  the  statute." 

The  plaintiff  not  being  injured  in  any  of 
the  ways  pointed  out  in  the  above  secUon, 
either  by  the  running  of  the  cars  or  ma- 
chinery, or  by  any  other  employ^  of  the  com« 
pany,  there  was  no  preaumptioa  in  his  favor 
or  against  the  raUroad  -company,  as  set  fortti 
in  the  above  section.  This  case,  therefore^ 
is  not  governed  by  that  section,  bnt  falls  un- 
der the  general  law  of  master  and  servant. 
Under  that  law  the  burden  was  upon  the 
plaintiff  to  show  negligence  on  the  part  of  the 
defendaut  in  supplying  him  with  a  defective 
hammer.  Before  be  can  recover,  under  the 
tacts  disclosed  by  tliis  record,  he  must  show 
that  the  hammer  was  defective,  and  that  the 
company  knew  it,  or  could  have  ascertained 
it  by  the  exercise  of  ordinary  care  and  dili- 
gence. The  mere  fact  that  the  hammer  was 
defective,  and  that  other  hammers  were  de> 
fective,  and  that  the  injury  resulted  there- 
from, is  not  sufficient  to  authorize  the  Jury 
to  infer  negligence  on  the  part  of  the  com- 
pany in  the  purchase  or  selection  of  these 
hammers.  Wood,  in  bis  Law  of  Master 
and  Servant,  §  368,  says:  "From  the  mere 
fact  that  an  injury  results  to  a  servant  from 
a  latent  defect  in  machinery  or  appliances  of 
the  business,  no  presumption  of  negligence 
on  the  master's  part  is  raised.  There  must 
be  evidence  of  negligence  connecting  bim 
with  the  injury.  The  tact  that  machinery 
has  been  previously  protected,  or  that  subse- 
quent to  the  injury  guards  were  provided  for 
it,  is  not  evidence  from  which  negligence 
may  be  inferred.  The  mere  fact  thait  the 
machinery  proves  defective,  and  that  an  in- 
jury results  therefrom,  does  not  fix  the  mas- 
ter's liability.  Prima  facie,  it  is  presumed 
that  the  master  has  discharged  his  duty  to  the 
servant,  and  that  he  was  not  at  fault.  There- 
fore the  servant  must  overcome  this  pre- 
sumption by  proof  of  fault  on  the  master's 
part,  either  by  showing  that  he  knew  or 
ought  to  have  known  of  the  defects.  *  *  * 
The  burden  of  proving  negligence  upon  the 
part  of  the  master  is  upon  the  servant,  and 
he  is  bound  to  show  that  the  injury  arose 
from  defects  known  to  the  master,  or  which 
be  would  have  known  by  the  exercise  of  or- 
dinary care,  or  that  he  has  failed  to  observe 
precautions  essential  to  tlie  protection  of  the 
servants,  which  ordinary  prudence  would 
have  suggested."  The  same  work  (section 
382)  says:  "The  servant  seeking  to  recover 
for  an  injury  takes  the  burden  upon  himself 
of  establishing  negligence  on  the  part  of  the 
master,  and  due  care  on  his  own  part,  and  he 
is  met  by  two  presumptions,  both  of  whidi 
he  must  overcome  in  order  to  entitle  him  to 
a  recovery:  First,  that  the  master  has  dis- 
charged his  duty  to  him  by  providing  suit- 
able instrumentalities  for  the  business,  and 
in  keeping  them  in  condition,  and  this  in- 
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TiOlTes  proof  of  aometbing  mora  than  the 
mere  fact  that  the  injury  resulted  from  •  de- 
fect in  the  machinery.  It  impoaes  uptm  him 
the  burden  of  shewing  that  the  master  bad 
notice  of  the  defect,  or  that,  in  the  exercise 
of  tliat  ordinary  care  which  he  is  bound  to 
obaerve,  be  would  have  known  of  it.  When 
this  is  established,  he  is  met  by  another  pre- 
sumption, the  force  of  which  must  be  over- 
come by  him,  and  that  Is  that  he  assumed  all 
the  usual  and  ordinary  hazards  of  the  busi- 
ness." Mr.  Thompson,  In  his  work  on  Neg- 
ligence, page  1058,  §  48,  uses  the  following 
Iimgnage:  "In  an  action  by  an  employ! 
against  his  employer  for  injuries  sustained 
by  tlie  former  in  the  course  of  his  employ- 
ment from  defective  appliances,  the  presump- 
tion is  that  the  appliances  were  not  defective; 
and  when  it  is  shown  that  they  were,  then 
there  is  a  farther  presumption  that  the  em- 
ployer had  no  notice  or  knowledge  of  this 
fact,  and  was  not  negligently  ignorant  of  it." 
See  also  Pierce,  B.  B.  382. 

Applying  these  rules  to  the  evidence,  we 
do  not  think  that  the  plaintiff  was  entitled  to 
recover.  There  was  no  evidence  in  the  rec- 
ord going  to  show  any  negligence  wliatever 
on  the  part  of  the  company  or  its  oflScers,  un- 
less it  could  be  inferred  from  the  fact  that 
other  hammers  broke  the  same  day;  and,  as 
we  have  seen  from  the  above  extracts,  that 
is  not  sufBcient  proof  of  negligence.  On  the 
contrary,  there  is  evidence  to  show  that,  as 
far  as  could  be  ascertained  from  an  examina- 
tion' of  the  hammers,  they  are  first  class. 
Other  witnesses  said  that  they  looked  as  if 
they  were  first  class,  and  that  "they"  (mean- 
ing, we  suppose,  the  officers  of  the  company) 
said  they  were  first  class.  We  cannot  hold 
— ^for  in  our  opinion  it  is  not  the  law — that 
an  employer  is  liable  to  a  servant  when  be 
fumislies  bim  with  an  axe,  a  wagon,  a  saw, 
a  hammer,  or  any  other  tool  which  appears 
to  be  first  class,  and  which  subsequently,  by 
some  latent  defect,  breaks  and  injures  the 
servant.  If  such  were  the  law,  every  farm- 
er, contractor,  or  other  employer,  would  be 
liable  to  his  employ^  when  he  furnished  him 
tools  and  they  brolce  and  injured  him  on  ac- 
count of  some  latent  defect  which  could  not 
be  ascertained  by  the. exercise  of  ordinary 
care.  For  these  reasons  we  hold  that  this 
verdict  was  contrary  to  law  and  to  the  evi- 
dence, and  that  the  trial  jndge  erred  in  refus- 
ing to  grant  a  new  trial  upon  this  ground. 
See,  also,  Beid  v.  Baiiroad  &  Banlting  Co., 
(last  term.)  8  S.  £.  Bep.  629.  Judgment  re- 
versed. 


(83  Oa.  378) 


laoM  0.  Statb. 


(Sapreim  Court  of  Oeoraia-    July  8, 1889.) 

AssAuiT— Vbbdiot. 
An  indictment  for  assault  with  intent  to 
mnrder  by  stabbing  includes  the  minor  offense  of 
stabbing,  and  a  veraiot  finding  this  minor  offense 
need  not  negative  the  exception  in  the  statute  by 
setting  out  that  the  stabbing  was  not  done  by  the 
prisoner  "  In  his  own  defense,  or  other  oircumstan- 
ces  of  justification;"  the  meaning  of  the  verdict. 


eonstmad  is  tlwllgtat  of  the  indictment,  being  that 
the  Maaaed  was  gnUI^  of  tbe  offense,  and  not  of 
tlie  mere  aot  of  stabbing. 
(SvUoJEm*  by  tht  Courts 

Bmwfrom  superior  oooit,  Dougherty  coun- 
ty; BowEB,  Judge. 

Indictment  for  assault  with  intent  to  mui^ 
der.  Detmdaat  was  convicted  of  stabbing, 
and  from  an  order  denying  a  motion  in  arrest 
of  judgment  lie  brings  error. 

D.  H.  Pope,  for  plaintiff  in  error.  W.  JS. 
Sptnce,  Sol.  Gen.,  for  the  State. 

Bi,EOKLBT,  0.  J.  The  indictment  bad  but 
a  single  count.  It  charged  the  offense  of 
assault  with  intent  to  murder,  by  cutting  and 
stabbing  with  a  razor  or  other  sharp  inatro- 
ment  to  the  jorors  unknown.  The  verdict 
was,  "We,  the  jury,  find  the  defendant  guilty 
of  stabbing. "  Should  the  motion  in  arrest  of 
jodgmenthavebeensustalned?  Section4869 
of  the  Code  reads  as  follows:  "Any  person 
who  shall  be  guilty  of  the  act  of  stabbing  an- 
other, except  in  his  own  defense,  or  other 
circumstances  of  justification,  with  a  sword, 
dirk,  or  knife,  or  other  instrument  of  the  like 
kind,  shall,  oa  conviction,  be  punished  [as 
prescribed  in  section  4810  of  this  Code:]  pro* 
vlded,  always,  that  if  such  stabbing  aliall 
produce  death,  the  offender  shall  be  guilty  of 
murder  or  manslaughter,  according  to  the 
facts  and  circumstances  of  the  case;  or,  if 
such  slabbing  shall  not  produce  death,  and 
the  facts  and  circumstances  show  that  it  was 
the  intention  of  the  person  stabbing  to  com- 
mit the  crime  of  murder,  then  and  in  such 
case,  tbeofTender  shall  be  guilty  of  tbeoflense 
of  an  assault  with  intent  to  commit  murder." 
Had  the  indictment  charged  the  offense  of 
stabbing  only,  it  should  by  its  terms  have 
negatived  the  exception  in  the  statute;  that 
is,  it  should  have  alleged  that  the  act  of 
stabbing  was  not  done  by  the  accused  "in  Us 
own  defense,  or  other  circumstances  of  justi- 
fication. "  Elkins  V.  State,  13  Oa.  435.  But 
as  the  offense  charged  was  assault  with  in- 
tent  to  murder  by  stabbing,  the  exception  was 
impliedly  negatived  by  other  terms  found  in 
the  indictment,  to-wit,  "with  intent  then 
and  there  unlawfully,  feloniously,  and  with 
malice  aforethought  to  kill  and  murder." 
Arn<rid  v.  State,  51  6a.  144.  It  follows  that 
the  kind  of  stabbing  alleged  in  the  indictment 
was  criminal  stabbing;  and,  as  verdicts  are 
to  have  a  reasonable  intendment,  and  are  not 
to  be  set  aside  unless  from  necessity,  (Code, 
I  3561,)  the  verdict  should  be  construed  as 
finding  a  criminal  stabbing, — that  is,  such  as 
the  indictment  alleges, — the  meaning  of  the 
jury  being  that  the  offense  committed,  by  rea- 
son of  the  intent  to  murder  being  absent,  was 
not  the  major  offense  charged,  but  the  minor 
offense  included  within  it.  The  verdict  is  not 
in  any  sense  a  special  verdict,  but  a  general 
one  finding  the  accused  guilty  of  this  minor 
offense.  The  distinction  between  a  special 
verdict  and  a  partial  verdict  will  be  seen  by 
reference  to  1  Bish.  Crim.  Froc.  §§  1006, 1009. 
A  special  verdict  sets  out  the  facts,  and  leavea 
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it  to  the  court  to  form  the  oondnsion  of  law. 
See  MoOoffle  v.  State.  17  Oa.  498.  A  partial 
▼erdict  is  one  otconylction  as  to  a  portion  of 
tli«  charge,  and  acquittal  or  silence  as  to  the 
residue.  The  whole  of  the  charge  in  this  bi  il 
of  indictment  was  unlawful  stabbing  with 
intent  to  motder.  The  part  found  by  the 
lury  was  the  stabbing  alleged,  but  without 
Intent  to  murder.  It  may  be  that  all  the  de- 
sisions  heretofore  made  by  this  court  upon 
analogous  questions  are  not  quite  reconcila- 
ble. Most  of  them  in  which  the  verdicts  were 
held  incomplete  were  not  cases  of  a  major 
offense  cha^r^  and  a  minor  offense  found, 
but  cases  in  which  the  yerdiots  applied  di- 
rectly to  the  offenses  directly  charged,  but 
stopped  short  in  their  finding  of  the  requisite 
f^ts  to  constitute  those  offenses.  Of  this 
elass  are  Conch  v.  State,  28  Os.  367,  and 
O'Oonnell  t.  State,  55  Ga.  191.  In  Thomas 
▼.  Stete,  88  6a.  117,  however,  the  case  be- 
longed to  the  same  class  as  the  one  we  are 
now  considering.  The  Indictment  was  for 
murder,  and  the  verdict  was  "guilty  of  in 
voluntary  manslaughter."  The  judgment 
was  arrested  because  there  were  two  grades 
of  involuntary  manslaughter,  one  punishable 
as  a  felony,  the  other  as  a  misdemeanor,  and 
the  judgment  not  showing  which  of  these 
grades  the  jury  intended.  On  the  other  ha  nd, 
in  Welch  v.  State,  50  Ga.  128.  which  was  also 
an  indictment  for  murder,  the  verdict  was, 
"guilty  of  manslaughter;"  and  there  it  was 
held  that  by  legal  intendment  the  grade  of 
manslaughter  contemplated  was  the  highest 
known  to  the  law,  to-wit,  voluntary  man- 
slaughter. Whether  these  two  cases  are  in 
harmony  with  each  other  we  need  not  under- 
take to  say,  since  the  present  case  is  distin- 
guishable from  them  both.  The  offense  of 
stebbing,  as  distinguished  from  assault  with 
intent  to  murder  and  all  other  offenses,  is  al- 
ways of  the  same  grade,  and  amenable  to  the 
same  measure  of  punishment.  It  was  of 
this  offense  that  the  verdict  intended  to  find 
the  accused  guilty,  and  not  of  a  bare  act  of 
stabbi  ng.  In  the  light  of  common  sense  this 
is  the  only  construction  the  verdict  admits  of. 
If  the  jury  had  thought  the  evidence  showed 
the  act  of  stabbing  by  the  accused  was  inno- 
cent,— that  is,  done  in  self-defense,  or  other 
circumstances  of  justification, — they  would 
have  found  him  not  guilty,  because  in  that 
case  he  would  not  have  been  guilty  of  stab- 
bing, as  the  verdict  declared  him  to  be.  We 
are  content  to  abide  by  and  apply  the  principle 
enunciated  in  Arnold  v.  State,  51  Ga.  supra, 
tested  by  which  there  was  no  error  In  denying 
the  motion  to  arrest  the  judgment.  Judg- 
ment affirmed. 


(88  Oa.  m> 

Da  Laot  et  ah  o.  Hubst  «t  at. 
(Supreme  Court  of  Oeorgia.  July  89, 1889.) 
FBAnDDLSNT  ConvETAXCBa — Actions  to  Airsvu. 
1.  Under  Acts  Ga.  1887,  p.  64,  establishingr  s 
Miform  procedore  in  actions  legal  and  eqoitaole, 
and  conferring  jurisdiction  of  both  on  the  superior 
courts,  an  action  can  be  maintained  against  a  debt- 
or and  thOM  to  whom  he  ha*  conveyed  property  to 


defraud  his  oredltors,  to  annul  sncb  oonveyaaoas 
and  to  Bubjaot  the  proper^  to  the  naymeat  of  the 
plaintiff's  debt,  thongh  the  latter  naa  not  reoov- 
ered  a  judgment  therefor,  and  axhanitad  his  legal 
remedy. 

8.  A  biU  in  chamjeiy  may  be  so  amended  by 
changing  the  address,  the  designation  of  the  par- 
ties complainant,  and  the  prayer  for  proceM  as  to' 
render  it  a  good  petition  in  the  superior  court  un- 
der the  new  prooednre. 

8.  Code  Oa.  1 847,  authorizing  the  hearing  of 
demurrers  In  vacation,  gives  the  judge  power  to 
allow  proper  amendments  to  the  pleading  to  meet 
the  grounds  of  demurrer. 

4.  An  amendment  to  a  bill  attaddne  a  fraod- 
nlent  oonveyanoe,  oonsisting  in  tike  admtfam  of  a 
prayer  asldng  that  tiie  prloe  of  the  goods  sold  by 
complainants  to  Ute  fraudulent  grantor  may  be  ap- 
plied to  their  debt  in  preference  to  that  of  other 
creditors,  does  not  amount  to  alleging  a  new  oanae 
of  action.' 

6.  Under  Const.  Qa..  (Code,  |  nes,)  maUng 
equity  causes  triable  in  the  county  vriiercon  the  de- 
fendant against  whom  snbstantiu  relief  is  prayed 
resides,  a  suit  to  annul  a  fraudulent  oonteyaooe 
may  be  brought  In  the  oonnty  of  the  debtor's  resi- 
dence, thougn  the  alleged  fraudulent  grantees  re- 
side elsewhere. 

Error  from  superior  court,  Meriwether 
county;  Habbis.  Judge. 

McNeill  A  Levy,  for  plaintiffs  in  error. 
/.  M.  Terrell  and  T.  A.  Atkimon,  for  dft> 
fendants  in  error. 

Simmons,  J.  The  bill  in  this  case  is  made 
returnable  to  the  August  term.  1888,  of  Mei^ 
iwether  superior  court.  It  was  addressed  to 
the  judge  of  the  superior  oourto  of  the  Coweta 
circuit,  holding  and  exercising  chancery  ju- 
risdiction therein.  The  complainants  were 
Hurst,  Purnell  &  Co.  and  others,  styling 
themselves  creditors  of  John  M.  Oe  Lacy  and 
De  Lacy  ft  Tallman.  The  bill  was  a  general 
creditors'  bill,  in  which  John  M.  De  Lacy,  tit 
the  county  of  Meriwether,  and  the  firm  of 
Swift  &  Hamburger,  of  Muscogee  county, 
were  named  as  parties  defendant.  It  alleged, 
in  substance,  that  De  Lacy  was  largely  en- 
gaged in  a  general  merchandise  business  in 
Alabama,  and  at  the  White  Sulphur  Springs, 
Ga.,  and  in  a  like  business  with  Tallman  at 
Greenville,  Ga.;  that  in  November,  1887, 
Tallman  sold  his  entire  Interest  in  the  firm  to 
De  Lacy,  De  Lacy  assuming  all  the  liabilities 
of  the  firm,  and  Tallman  being  then  and  now 
insolvent;  that  De  Lacy  carried  on  the  last- 
named  business  in  hid  own  name  from  the 
time  of  the  sale  to  the  28th  of  December,  1887. 
The  complainante  set  forth  the  large  indebt- 
edness which  it  was  alleged  was  then  due 
them  severally  by  De  Lacy  for  the  goods  fur- 
nished him  at  the  store  in  Alabama  and  at 
White  Sulphur  Springs,  Ga.,  and  alleged  for 
goods  furnished  De  Lacy  &  Tallman  at 
Greenville,  Ga.;  and  that  the  goods  furnished 
De  Lacy  constituted  a  considerable  portion  of 
the  three  stocks  owned  by  De  Lacy  and  after, 
wards  sold  by  him  to  Swift  Sn  Hamburger; 
that  during  the  summer  of  1887  De  Lacy  and 
Swift  &  Hamburger  entered  into  a  fraudu- 


1  For  a  citation  of  Georgia  oases  where  amend- 
ments have  been  resisted  on  the  ground  that  they 
involved  a  new  cause  of  action,  see  note  to  Barron 
V.  Walker,  7  B.  K.  Rep.  878, 
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lent  oombinatlon  against  the  oomplalnants 
and  other  orediton  of  De  Lacy,  and  in  po''- 
Boance  theraof  De  Lacy  and  De  Lacy  &  Tall- 
man  execated  to  Swift  &  Hamburger,  at 
Tsrions  times,  mortgages,  covering  not  only 
real,  bat  flotitioas  and  usurious,  indebtedness 
on  land  and  personalty  in  (Georgia  and  Ala- 
bama ;  that  these  mortgages  were  never  placed 
on  record,  but  that  just  before  the  expiration 
of  the  time  allowed  for  their  record  they  were 
taken  up  and  new  ones  executed  in  their 
stead;  that  this  was  repeatedly  and  secretly 
done  up  to  December,  1887,  when  there  were 
filed  with  the  clerk  for  record  two  mortgages 
executed  by  De  Lacy  to  Swift  &  Hamburger, 
— one  to  secure  a  debt  of  934,358,  and  cover- 
ing all  the  stock  of  goods  at  Greenville,  the 
other  to  secure  a  debt  of  $6,350,  and  covering 
all  the  stock  at  White  Sulphur  Springs;  that  | 
De  Lacy  and  De  Lacy  &  Tallman  also  secret- 
ly transferred  and  assigned  to  Swift  &  Ham- 
burger all  their  merchandise,  notes,  accounts, 
and  choses  in  action,  amounting  to  8150,000, 
during  the  summer  of  1887  The  complain- 
ants alleged  that,  not  knowing  of  these  fraud- 
ulent transactions,  and  relying  on  the  repre- 
sentations of  De  Lacy  that  he  was  solvent, 
and  his  property  unincumbered,  and  that  the 
firm  of  De  Lacy  &  Tallman  was  solvent,  and 
its  property  un i  ncumbered,  they  sold  the  goods 
which  formed  the  consideration  of  the  indebt- 
edness referred  to;  that  Swift  &  Hamburger, 
not  willing  to  ^ly  upon  the  bona  fldea  of 
their  two  mortgages,  and  the  transfer  and  as- 
signment of  the  g^oods,  notes,  accounts,  etc., 
on  the  28th  of  December,  1887,  entered  into 
a  fraudulent  agreement  with  De  Lacy,  by 
which  he  was  to  and  did  execute  and  deliver 
to  them  a  deed  and  bill  of  sale  of  all  of  his 
property  of  every  description  in  Alabama 
and  Georgia,  (said  property  amounting  in  the 
aggregate  to  $167,750,)  to  pay  the  nominal 
sum  of  $51,000.  This  deed  and  bill  of  sale 
were  alleged  to  be  fraudulent  because  the 
consideration  was  grossly  inadequate,  and 
because  De  Lacy  bad  sufficient  property  not 
only  to  pay  the  just  and  legal  claim  of  Swift 
&  Hamburger,  but  to  pay  all  his  other  indebt- 
edness besides,  and  was  made  to  binder,  de- 
lay, and  defraud  his  creditors.  It  was  alleged 
that  by  this  sale  he  became  utterly  insolvent. 
It  was  also  charged  and  alleged  that  there 
was  a  secret  reservation  in  this  sale  for  the 
benefit  of  himself;  also  that  the  debt  of  Swift 
&  Hamburger  against  De  Lacy  was  infected 
with  usury  to  the  extent  of  $10,000,  or  other 
large  sum.  The  bill  prayed  for  a  receiver, 
injunction,  and  the  setting  aside  of  the  con- 
veyance or  conveyances  above  mentioned,  the 
purging  of  the  claim  of  Swift  &  Hamburger 
of  usury,  and  that  their  other  claims  should 
be  decreed  as  paid  to  the  extent  of  the  value 
of  the  Alabama  property  received  by  them, 
before  they  should  receive  any  of  the  proceeds 
of  the  property  in  Georgia.  The  complain- 
ants also  prayed  for  a  judgment  for  the 
amount  of  their  claim,  and  an  equitable  di- 
vision of  the  assets  of  De  Lacy,  and  for  gen- 
eral relief.    The  trial  judge  refused  to  grant 


the  injunction  or  to  appdnt  •  receiver.  At 
the  appearance  term  of  the  case  the  defend- 
anta  Hied  several  demurrers,  and  an  order  was 
taken  to  hexr  the  demurrers  in  vacation. 
When  the  demurrers  came  on  to  be  heard  in 
vacation  the  complainants  amended  their  bill 
by  striking  out  the  address  and  inserting  ia 
lieu  of  the  address,  "to  the  superior  court  of 
said  county;"  also  by  striking  out  the  word 
"orators"  wherever  it  occurred,  and  insert- 
ing Uie  word  "petitioner;"  and  by  striking 
out  the  word  "subpcena"  wherever  it  oc- 
curred and  inserting  the  word  "process." 
They  also  amended  by  charging  that  by  rea- 
son of  the  fraudulent  agreement  entered  into 
by  the  defendants,  and  also  by  the  fraudulent 
conduct  of  De  Lacy  in  concealing  his  insolv- 
ency from  the  petitioners,  the  title  to  the 
goods  had  never  passed  out  of  them ;  and  they 
asked  that  the  money  received  by  the  defend- 
ants from  the  sale  of  said  goods  stand  in  lien 
of  the  goods.  They  alleged  that  Swift  ft 
Hamburger  were  cognizant  of  this  illegal 
conduct  on  the  part  of  De  Lacy,  and  used 
their  influence  to  make  it  effective.  The  de- 
fendants objected  to  these  amendments,  on 
the  grounds  (1)  that  they  could  not  be  noade 
at  chambers;  (2)  that  the  amendments  pro- 
posed to  change  the  proceeding  from  a  bill  in 
equity  to  a  proceeding  at  law;  and  (3)  that 
they  set  out  a  new  and  distinct  cause  of  ac- 
tion. Other  objections  were  made,  which  it 
is  unnecessary  to  mention  now.  The  objec- 
tions were  overrnled,  and  the  amendments 
allowed,  to  which  rulings  the  defendant  ex- 
cepted. The  defendants  then  renewed  their 
demurrer  to  the  bill  or  petition  as  amended, 
on  tbe  grounds,  substantially,  upon  which 
they  had  originally  demurred,  and  tbe  addi- 
tional grounds  stated  above  as  objections  to 
the  amendments.  The  demurrer  was  over- 
ruled, and  the  defendants  excepted. 

1.  We  do  not  think  that  the  court  erred  in 
allowing  the  complainants  to  amend  their  pe- 
tition in  vacation.  An  order  was  taken  in 
term-time  for  the  demurrers  to  be  heard  in 
vacation;  and,  whether  an  order  had  been 
taken,  or  not,  under  section  247  of  the  Code 
the  judge  had  jurisdiction  to  hear  and  de- 
termine these  demurrers  in  vacation.  The 
Code  giving  him  this  jurisdiction,  we  think 
it  necessarily  follows  that  he  would  have 
authority  to  allow  amendments  to  the  bill  in 
order  to  perfect  it,  and  to  meet  the  grounds 
of  demurrer.  It  would  not  do  to  hold  that 
the  judge  had  no  authority  to  allow  an  amend- 
ment to  the  petition,  and  that  be  would  be 
obliged  to  dismiss  the  action  on  account  of 
some  more  formal  defect  therein,  when  by 
allowing  the  amendment  this  defect  could  be 
cured. 

2.  Nor  do  we  think  there  is  any  merit  in 
the  contention  of  counsel  for  the  plaintiff  in 
error,  that  the  defendant  could  not  change 
by  amendment  an  old  bill  in  equity  into  the 
form  of  petition  prescribed  by  the  uniform 
procedure  act  of  1887.  If  the  original  bill  or 
petition  contains  tbe  necessary  allegations  to 
give  the  plaintiffs  a  cause  of  action,  and  it  is 
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addressed  to  the  chancellor  instead  of  to  the 
supeiior  court,  as  the  act  prescribes,  and 
prays  for  a  subpoena  instead  of  process  as 
the  act  prescribes,  we  tiiink  the  plaintiffs  can 
by  amendment  make  itcomply  with  the  terms 
of  the  act.  Amendments  of  Uiis  character  are 
within  oar  statutory  system  of  amendments. 
See  Code,  §  3479,  and  Acts  1884-85.  p.  36. 

3.  Nor  was  there  any  error  in  allowing  the 
amendment  asking  that  the  price  of  the  goods 
Uiese  plaintiffs  had  sold  the  defradant  be  ap- 
plied to  their  debts  in  preference  to  those  of 
other  creditors.  When  properly  construed, 
in  the  light  of  the  other  allegations  in  the 
bill,  this  amendment  did  not  amount  to  a  new 
cause  of  action. 

4.  Tlie  demurrer  which  was  most  strongly 
insisted  on  before  us  (and  the  decision  of 
which  wUl  control  this  case)  was  on  the 
ground  that "  no  equitable  cause  of  action  is  set 
out  in  the  plHintiSs'  said  petition  as  amended, 
because  they  do  not  show  that  they  had  re- 
duced their  debt  to  judgment  and  had  execu- 
tion issued  thereon,  and  said  execution  re- 
turned nulla  bona."  Under  the  old  rules  of 
equity  pleading  and  practice  in  this  state,  this 
demurrer  would  have  been  sustained.  Under 
these  rules  courts  of  equity  would  not  enter- 
tain a  bill  BO  long  as  the  complainant  had  a 
common-law  remedy.  Whenever  he  applied 
to  a  court  of  equity  in  such  a  case  as  this,  it 
was  Incumbent  on  him  to  show  that  he  had 
exhausted  all  his  common-law  remedies.  He 
must  allege  and  prove  that  he  had  sued  his 
his  claim  to  judgment;  that  he  had  had  an 
execution  issu^  thereon,  and  that  a  return 
of  nulla  bona  had  been  made  thereon  by  the 
sheriff.  When  this  was  alleged  in  the  bill, 
equity  took  jurisdiction,  and  would  aid  him 
by  setting  aside  fraudulent  conveyances  in 
order  that  the  cloud  might  be  removed  from 
the  title  of  the  property,  and  the  property 
txrihg  its  full  value.  Cubbedge  ▼.  Adams, 
^  Gla.  124,  and  other  cases  which  might  be 
cited.  We  think  these  rnles  have  been  abol- 
ished in  Georgia  since  the  passage  of  the  un- 
iform procedure  act  of  1887.  (Acts  1887,  p. 
64.)  That  act  conferred  upon  the  superior 
courts  jurisdiction,  to  hear  and  determine  all 
causes  of  action,  whether  legal  or  equitable, 
or  both.  If  the  plaintiff  has  a  purely  legal 
action,  he  can  bring  it  in  that  court;  if  he 

.  has  a  purely  equitable  action,  he  must  bring 
it  in  that  court;  if  he  has  an  action  both  legal 
and  equitable,  he  must  bring  it  in  that  court. 
If  it  is  a  purely  legal  action,  then  it  is  tried 
upon  legal  principles;  if  a  purely  equitable 
action,  equitable  principles  are  applied  on  the 
trial  of  it;  if  It  is  partly  legal  and  partly  eq- 
uitable, both  legal  and  equitable  principles 
are  applied.  This  being  true,  we  cannot  see 
the  reason  for  compelling  a  plaintiff  in  a  case 
Uke  the  one  under  consideration,  to  apply 
first  to  the  superior  court  and  obtain  a  judg- 
ment and  have  an  execution  issued  and  re- 
turned nulla  bona,  and  tlien  apply  to  ttie 
same  court  to  aid  him  in  enforcing  the  judg- 
ment which  that  court  had  previously  grant- 
ed.   As  said  befwe,  the  reason  that  a  oourt 


of  equity  woold  not  aid  the  plaintiff  was  be- 
cause he  had  a  comideto  and  adequate  reme- 
dy at  law,  and  had  not  exhausted  this  rem- 
edy. If  he  did  not  have  a  complete  and  ade- 
quate remedy  at  law,  a  oourt  of  equity  would 
then  take  jurisdiction.  There  being  now  but 
one  court, — the  court  of  equity  being  abol- 
ished,— the  reason  of  that  rule  falls,  and 
therefore  the  rule  falls.  There  is  no  reason 
now  why  the  court  should  not  give  complete 
and  ample  relief  to  all  of  its  suitors,  either 
plaintiffs  or  defendants,  in  the  same  action. 
It  has  jurisdiction  of  the  parties  and  the  sub- 
ject-matter; and  in  a  case  such  as  the  case  at 
bar  can  grant  to  the  plaintiffs  judgment  on 
their  claims,  if  it  Is  proper  to  do  so.  and  at 
the  same  time,  if  proper  parties  be.made.  set 
aside  fraudulent  conveyances  which  are  in 
the  way  of  the  execution  of  that  judgment. 
This  may  seem  strange  to  old  practitionen 
who  were  born  and  bred  under  the  old  forms 
and  technical  rules  of  procedure.  It  is  diffi- 
cult for  us  to  give  up  the  forms  and  techni- 
calities  in  the  study  and  application  of  which 
we  have  spent  the  greater  portion  of  our  lives. 
For  myself.  I  can  say  that  I  am  glad  that  the 
legislature  had  the  wisdom  to  sweep  awaj 
by  one  act  all  these  forms  and  technicalities, 
and  to  provide  for  the  trial  and  determina- 
tion of  all  the  plaintiff's  or  defendant's  rights 
in  one  action.  We  are  not  alone  in  our  con- 
struction of  this  law.  The  supreme  court  of 
North  Carolina,  in  a  case  like  the  present, 
placed  the  same  construction  upon  a  similar 
act  of  the  legislature  of  that  state.  The  facts 
in  that  case  were  very  much  like  the  facts  la 
this,  and  one  of  the  demarrers  was  the  same 
as  the  one  we  are  now  considering;  and  the 
reasoning  of  Chief  Justice  Shith  in  that  case 
is  so  applicable  to  the  facts  and  the  demurrer 
before  us  that  I  have  taken  the  liberty  of 
copying  it  here:  "When,  under  our  former 
system,  the  law  was  administered  by  two 
separate  and  distinct  tribunals,  of  which 
each  had  its  own  rules  of  practice,  the  court 
of  equity  would  lend  its  aid  tea  creditor  in 
enforcing  a  legal  demand  when  he  bad  none 
or  an  Inadequate  remedy  at  law.  Hence  it 
became  an  esteblished  doctrine  In  that  court 
to  refuse  its  assistance  unless  the  creditor 
bad  ascertained  the  amount  of  his  debt  by 
reducing  it  to  judgment,  and  sued  out  execu- 
tion when  the  property  of  the  debtor  pursued 
could  be  seized  and  sold  thereunder,  as  in 
case  of  a  fraudulent  and  ineffective  assign- 
ment,  in  order  that  a  lien  might  attach,  al- 
though this  was  not  required  when  the  es- 
tate and  Interest  to  be  appropriated  was  pure- 
ly equiteble,  or  such  as  was  not  accessible  to 
legal  process,  and  in  both  cases  it  must  be 
shown  (and  commonly  this  was  done  by  ttie 
return  of  nulla  bona  to  the  execution)  that 
the  debtor  had  no  property  from  which  the 
debt  could  be  satisfled  by  such  l^;al  process. 
*  *  *  It  is  obvious  that,  as  thto  rule  grew 
out  of  the  relations  of  the  two  courts  unler 
the  former  system,  one  acting  in  aid  of  the 
other,  and  was  essential  to  the  harmony  of 
their  action  in  the  exerdse  of  their  separate 
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tauMoDB  In  the  adndiiiitnition  at  the  law. 
•o  tt  must  of  necesBity  oease  to  have  aaj 
force  when  the  powers  of  both  ftnd  the  f  ono- 
tions  of  each  are  oommitted  to  a  single  tribu- 
nal substltated  in  pUoe  of  both.  Why  should 
a  plaintiff  be  oompeUed  to  sue  tar  and  recov- 
er his  debt,  and  then  to  bring  a  new  action 
to  enforce  payment  out  of  his  debtor's  prop- 
erty In  the  very  court  that  ordered  the  judg- 
mentr  Why  shonld  not  full  r^ef  be  bad  in 
one  action  when  the  same  court  is  to  be 
called  on  to  afford  it  in  the  second  ?  The  pol- 
icy of  the  new  practice,  and  one  of  its  best 
features,  is  to  furnish  a  complete  and  final 
remedy  for  an  aggrieved  party  in  a  single 
court,  and  without  needless  debt  or  expense. 
The  demurrer  admits  the  debt,  the  insolvency 
of  the  debtor,  bis  fraudulent  contrivances, 
with  the  help  of  others,  to  place  his  property 
beyond  the  reach  of  creditors  and  secure  it 
for  the  enjoyment  of  himself  and  wife,  his 
large  indebtedness  still  subsisting,  and,  by 
a  fair  implication,  the  want  of  other  property 
which  a  creditor  can  reach.  These  facts 
would  seem  to  remove  all  obstacles  in  the 
way  of  the  relief  demanded."  Bank  v.  Har- 
ris, 84  Iff.  0.  209.  This  decision  has  been  re- 
ferred to  and  approved  by  the  same  court  in 
several  later  cases.  As  to  the  construction 
placed  upon  acts  of  a  similar  character  by 
courts  of  other  states  and  by  text-writera, 
see  1  Pom.  Eq.  Jur.  §  40,  and  note;  Id.  §§ 
84,  116.  183.  858;  6  Amer.  &  £ng.  Cyclop. 
Law,  702,  and  notes;  Phillips  v.  Gorham,  17 
N.  T.  270;  Lattin  v.McCarty, 41  N.  T.  107; 
Prank  v.  Bobinson,  96  N.  C.  SiS,  1  S.  E.  Rep. 
781;  Pendleton  v.  Dalton.  92  N.  C.  186; 
White  V.  Lyons,  42  Cal.  279;  Bliss,  C!ode  PL 
§g  4-6  et  seq.,  and  114  et  seq.  The  alle- 
gations in  tills  petition  are,  in  substance, 
that  De  Lacy  was  largely  indebted  to  these 
plaintiffs  for  goods  purchased  by  him  of  them ; 
that  De  Lacy  and  Swift  &  Hamburger  had 
conspired  together  to  hinder,  delay,  and  de- 
fraud the  plaintiffs  by  a  sale  by  De  Lacy  to 
Swift  &  Hamburger  of  property  of  the  value 
of  9167.750  in  payment  of  a  debt  of  851,000; 
that  De  Lacy  is  utterly  insolvent,  and  that 
$10,000  of  the  debt  claimed  by  Swift  &  Ham- 
burger against  him  is  usurious;  that  secret 
mortgages  were  given  and  renewed  from 
time  to  time  to  prevent  their  being  recorded. 
They  pray  for  a  judgment  against  De  Lacy, 
and  tliat  the  sale  made  by  him  to  Swift  & 
Hamburger  be  set  aside.  If  these  facts  are 
trne,  why  should  they  not  be  allowed  to  have 
fuU  relief  in  one  action?  Why  should  they 
be  compelled  to  sue  and  obtain  judgments 
and  have  execution  issued,  and  a  return  of 
nulla  bona,  and  then  apply  to  the  same  court 
to  assist  them  to  art  aside  the  fraudulent  sale? 
Under  the  act  of  1887,  we  think  it  can  be 
done,  and  there  is  no  reason  why  it  should 
not  be.    See,  also.  Acts  1884-85,  p.  36. 

5.  The  next  ground  of  demurrer  insisted 
upon  was  tliat  the  complainants  had  a  com- 
plete and  adequate  remedy  at  law.  We  think 
that  what  we  have  said  above  covers  this 
noint.    Of  course,  if  what  we  have  said  is 


■oond,  thera  oan  be  no  nich  demurrer  as  this 
now  upheld  to  a  suit  brought  under  the  act 
at  1887,  or  put  under  it  by  amendment.  1 
Pom.  Eq.  Jur.  6  858. 

6.  The  next  demurrer  insisted  on  was  that 
the  court  in  Meriwether  county  had  no  ju- 
risdiction of  the  defendants  Swift  &  Ham- 
burger, because  it  appeared  from  the  allega- 
tions in  the  petition  ^at  they  resided  in  Mus- 
oog^  county.  We  do  not  think  there  was 
any  error  in  overruling  this  ground  of  the 
demurrer.  This  was  an  action  containing 
both  legal  and  equitable  rights.  The  legal 
right  was  to  have  judgment  against  DeLaoy 
on  tiis  indebtedness  to  the  plaintiffs ;  the  equi- 
table right  was  to  have  an  alleged  fraudulent 
sale  set  aside.  In  order  to  do  this  De  Laoy 
was  a  necessary  party,  because  he  made  and 
executed  the  conveyance.  Swift  &  Hambur- 
ger were  also  necessary  parties,  liecause  they 
received  the  deed,  and  the  property  under  it. 
Substantial  relief  was  prayed  against  De 
Lacy;  and  the  constitution  (Code,  §  5169) 
says:  "Equity  cases  shall  be  tried  in  tlie 
county  where  the  defendant  resides  against 
whom  substantial  relief  is  prayed."  See, 
also.  Code,  §  4183.  We  therefore  think  that 
the  superior  court  of  Meriwether  county,  un- 
der the  allegations  in  the  petition,  had  juris- 
diction, and  the  court  below  did  not  err  in  so 
holding.    Acts  1884-85.  p.  86. 

7.  There  were  other  demurrers  filed,  alleg- 
ing that  the  requirement  of  the  act  of  1881 
as  to  what  should  be  alleged  in  the  petition 
under  that  act  had  not  been  complied  with. 
In  answer,  it  is  sufiBclent  to  say  that  this  pe- 
tition was  not  filed  under  that  act. 

8.  As  some  of  the  claims  mentioned  In  the 
petition  are  against  De  Liacy  &  Tallman,  per- 
haps it  will  be  necessary  to  make  Tallman  a 
party  defendant  to  the  bill.  If  soi  it  can  be 
done  by  amendment.    Judgment  afiftrmed. 


($1  S.  C.  375) 
WAOKNEB  «(  oI.  «.  BOOKEB. 

Watkins  et  al.  v.  Same. 

(Supreme  Court  of  South  Carolina.    July  iO, 
1889.) 

Attachmkut— JcBiSDicnos. 
Where  the  undertaking  required  by  statute  to 
be  filed  before  the  Issuance  of  a  warrant  of  attaob- 
ment  is  fatally  defective  as  Sled,  the  court  is  with- 
out jurisdiction,  and  cannot  amend  the  nodertak- 
Ing  after  the  issuance  of  the  warrant. 

Appeals  from  common  pleas  circuit  court 
of  Abbeville  county;  Norton,  Judge. 

Parker  &  MoGowan,  for  appellante.  Chrajf- 
don  A  Oraydon,  for  respondent. 

SiuPSON,  C.  J.  This  appeal  is  before  na 
from  orders  of  bis  honor.  Judge  Norton,  re- 
fusing to  vacate  and  dissolve  certain  attach- 
ments Issued  by  tlie  derk  of  the  court  in  the 
cases  above.  It  appears  that  the  original  af- 
fidavits upon  which  the  attachments  were 
issued  were  not  filed  in  the  clerk's  ofiBce  with- 
in the  10  days  required  by  tlie  act,  though  It 
seems  that  copies  had  been  filed.  It  also  ap- 
pears that  the  undertaking  furnished  by  the 
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attaching  creditor  in  each  of  the  cases  had 
been  executed  hy  a  third  party  alone, — we 
Buppose  as  surety. — the  plaintiffs  in  each  of 
the  cases  having  failed  to  sign,  either  in  pei^ 
son  or  by  agent.  The  defendant  contends 
that  these  were  fatal  defects,  and  that  on  ao- 
oount  thereof  the  attachments  should  tiave 
been  dissolred.  He  farther  contends  that  said 
attachments  were  both  irregularly  and  improv* 
idently  issued.  Tbediouit  judge  held  the  fil- 
ing of  copies  of  the  affidavits  sufficient,  and  al- 
lowed  the  undertakings  to  be  amended,  upon 
one  day's  notice  of  a  motion  to  that  end.  He 
also  held  that  the  warrants  were  not  obnox- 
ious to  the  charge  of  being  either  irregularly 
or  improvidently  issued.  The  appeal  alleges 
error  to  these  rulings,  and  also  error  in  some 
other  particulars,  not  necessary  to  be  men- 
tioned here.  Attachments  are  expeditious 
and  summary  remedies  intended  to  protect 
creditors,  under  sudden  emergencies  endan- 
gering their  claims.  They  are,  however, 
statutory,  and,  like  most  statutory  remedies, 
must  be  pursued  according  to  the  express 
terms  and  provisions  of  the  act  allowing 
them.  Now,  our  attachment  act  expressly 
provides  (1)  that  the  affidavits  upon  which 
the  attachment  is  granted  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  of  the  county 
within  10  days  from  the  issuing  thereof,  and 
although  no  penalty  is  prescribed  in  the  act 
for  a  failure  in  this  respect,  yet  the  sixty- 
ninth  rule  of  the  circuit  court  provides  that 
such  failure  will  authorize  the  defendant  to 
move  the  court  to  vacate  the  proceeding  for 
irregularity,  with  costs;  and  section  251  of 
the  General  Statutes  further  provides  that, 
before  issuing  the  warrant,  the  judge,  clerk,  or 
trial  justice  shall  require  a  written  undertak- 
ing on  the  part  of  the  plaintiffs,  with  suffi- 
cient surety,  to  the  eiSect  that,  if  the  defend- 
ant shall  recover,  etc.  It  is  admitted  that 
neither  of  these  requirements  was  complied 
with.  Such  being  the  fact,  under  rule  69  of 
the  circuit  court  above,  certainly  the  defend- 
ant-had the  right  to  move  for  a  dissolution, 
because  of  this  irregularity  in  not  filing  the 
affidavits;  but  it  is  said  that  while  the  origi- 
nal affidavits  were  not  filed  copies  were,  and 
tills  was  a  substantial  compliance  with  the 
act.  Admitting  this  to  be  so, — about  which, 
however,  there  is  room  for  a  difference  of 
opinion, — can  that  save  the  attachments  in 
face  of  the  defects  in  the  undertakings?  We 
think  not.  Under  the  act,  the  undertaking 
must  be  filed  before  the  warrant  is  issued. 
It  precedes  the  warrant,  and  is  the  founda- 
tion for  its  issue.  It  is  therefore  jurisdic- 
tional, and  in  its  absence  the  warrant  is  ille- 
gal and  void,  and,  being  so,  it  is  incapable  of 
amendment.  The  question  below,  before  his 
honor,  was  whether  the  attachments  had 
been  legally  issued  at  the  time  of  their  issu- 
ance,— whether  the  clerk  then  bad  jurisdic- 
tion. That  he  did  not  have  seems  to  have 
been  admitted,  and  the  effort  of  the  plaintiffs 
was  to  cure  this  defect,  which  they  attempt- 
ed upon  one  day's  notice,  by  moving  to 
amend  the  undertakings.    No  doubt  amend- 


ments may  be  had  ia  many  partlcolats  in 
cases  over  wliich  the  court  or  other  authority 
tias  already  obtained  Jariadiction,  but  we 
know  of  no  principle  allowing  amendments 
so  as  to  give  jurisdiction  reaching  back,  and 
legalizing  acta  done  without  jurisdiction,  and 
which,  when  done  being  ultra  vtret,  are  ab- 
solutely void.  Here  the  attaclunents,  in  t^e 
absence  of  a  legal  undertaking,  had  nothing 
to  stand  upon.  They  were  attacked  by  the 
motion  of  the  defendant,  while  in  that  condi- 
tion; and  we  do  not  know  by  wtiat  authority 
the  circuit  judge  could  relieve  them  from  the 
consequences  of  that  attack,  by  allowing 
them  to  do  a'  jurisdictional  act  numspro  tune. 
We  think  the  defendant  was  entitled  w  tour 
days'  notice  of  the  motion  of  the  plaintiffs  to 
amend.  That,  however,  is  not  at  all  impor- 
tant, under  the  view  which  we  have  taken  of 
the  case.  The  undertaking  was  fatally  de- 
fective, because  it  was  not  executed  by  tlie 
plaintiffs  with  surety,  as  required  by  the  act, 
and  this  defect  we  think  demanded  a  disso- 
lution of  the  attachments.  It  is  not  neces- 
sary to  discuss  the  other  questions  raised,  to- 
wit,  as  to  the  irregularity  or  improvidence  of 
their  issue.  These  questions  are  really  not 
involved,  as  the  jurisdiction  question  meets 
us  at  the  threshold,  and  demands  a  reversal 
of  the  judgment  below  before  said  questions 
are  reached.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  tie  re- 
versed, and  that  the  attachments  mentioned 
be  dissolved  on  the  grounds  stated  herein. 

MclTBS,  J.,  concurs. 

MoOowAN,  J.  I  concur  in  the  result,  up* 
on  authority  of  Bank  v.  Stelling,  ante,  1028, 
(just  decided.) 

(a  8.  C.  608) 

Wtuk  9t  dl.  V.  LiPSKT  et  al. 
{Supreme  CiywrtofSottthCcmMna,  Jnly90,188ti) 

HOBTOIOBS — FOBBCLOaUBX. 

In  sn  action  merely  for  the  foreclosure  of  a 
mortgage  covering  an  undivided  interest  In  land, 
the  nature  and  extent  of  such  interest  are  not 
matter*  pertinent  to  the  question  whether  plain- 
tilts  are  entitled  to  a  judgment  of  foreclosure. 

Appeal  from  common  pleas  circuit  court 
of  Chester  county;  Hudson,  Judge. 

Henry  <6  Gage,  for  appellants.  8.  P. 
EamUton,  for  respondents. 

McIVER,  A.  J.  In  the  year  186S  Timothy 
Lipsey,  being  seised  of  750  acres  of  land, 
conveyed  400  acres  thereof  to  his  children. 
Martha  J.,  John  A.,  Robert  W..  and  Thomas 
A.  Lipsey,  as  tenants  in  common.  By  the 
death  of  the  said  Thomas  A.,  and  by  a  pur^ 
chase  of  the  interest  of  the  said  John  A.,  the 
defendant  Martha  J.  became  the  absolute 
owner  of  two  undivided  thirds  of  the  land, 
the  said  Bobert  W.  being  the  owner  of  the 
remaining   one   undivided   third.    On    tiie 

day  of   Novembw,  1877,  the  said 

Timothy  Lipsey  conveyed  the  remainlag  350 
acres  to  the  defendant  Martlia  J.  Lipsey  by  a 
deed,  the  terms  of  which  give  ilse  to  the 
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main  controversy  in  the  case,  and  which  will 
hereinafter  be  more  fully  stated.  Subse- 
quent to  the  execution  of  these  conveyances 
Martha  J.  Lipsey  mortgaged  the  land  em- 
braced in  the  two  deeds  referred  to  above  to 
sundry  persons,  the  three  senior  mortgages 
being  now  held  by  the  defendant  Samuel  W. 
Hobley,  and  the  junior  mortgage  by  the  plain- 
tiffs. The  action  below  was  brought  by 
plaintiffs  against  Martha  J.  Lipsey  to  fore- 
close their  mortgage,  the  senior  mortgagee, 
Mobley,  being  made  a  party  defendant. 
After  the  actiim  was  commenced  John  A. 
Lipsey  and  Robert  W  Lipsey,  together  with 
the  children  of  the  latter,  (the  former  hav- 
ing no  cliildren,  as  we  infer,)  were  permitted 
to  come  in  as  defendants,  and  they  Bled  an- 
swers setting  up  the  claim  that  under  the 
deed  for  the  350  acres  of  land  Martha  J.  Lip- 
sey held  the  same  as  trustee  for  the  benefit 
of  herself  and  her  two  brothers  during  her 
life,  and  after  her  death  for  the  benefit  of  the 
children  of  Robert  W.  Lipsey,  and  as  such 
trustee  she  had  no  power  to  mortgage  the 
land  thus  conveyed  to  her.  The  deed  und>-r 
which  this  claim  is  made  is  set  oat  in  the 
"case,"  and,  after  conveying  the  land  in  the 
usual  form  to  the  said  Martha  J.,  in  terms 
that  would  import  a  fee,  contaius  the  follow- 
ing words,  immediately  after  the  habendum 
clause:  "It  is  understood,  however,  that  my 
two  sons,  Robert  and  John  Lipsey,  are  to  have 
the  equal  use  and  enjoyment  of  seiid  property 
with  my  said  daughter  during  her  life,  but, 
in  case  any  creditor  of  the  said  Robert  Lipsey 
shall  at  any  time  attempt  to  subject  his  in- 
terest in  said  premises  to  the  payment  of  his 
or  her  debt,  then,  and  in  that  event,  the  in- 
terest of'the  said  Robert  shall  instantly  de- 
termine, and  he  shall  have  no  further  inter- 
est in  the  same,  [^then  follows  a  precisely 
similar  provision  with  respect  to  the  interest 
of  John  Lipsey;]  and  the  said  tract  of  land 
shall  be  the  absolute  property  of  the  said 
Martha  Jane  for  her  life,  and  at  her  decease 
shall  become  the  property  of  such  person  or 
persons  as  she  shall  direct  or  appoint,  and, 
in  case  of  failure  to  make  such  appointment, 
to  such  children  as  she  may  leave  living, 
•nd,  in  case  she  dies  without  leaving  children 
living,  to  the  children  of  the  said  ^bert  and 
John  Lipsey,  per  capita,  who  may  be  then 
living."  Then  follows  a  clause  of  warranty 
against  grantor  and  bis  heirs. 

The  case  came  on  to  be  heard  by  his  honor, 
Judge  HuseoM,  who  rendered  a  decree  in 
which,  after  confirming  the  report  of  the 
referee  ascertaining  the  amounts  due  on  the 
several  mortgages,  and  after  stating  that 
there  was  no  contest  as  to  the  interest  of 
Martha  J.  in  the  400  acres,  proceeded  to  con- 
sider the  matter  really  in  dispute, — as  to  her 
interest  in  the  350  acres.  On  this  subject 
he  held  that,  under  the  terms  of  the  deed 
above  set  out,  the  defendant  Martha  "holds 
the  fee  in  trust  for  the  joint  use  and  enjoy- 
ment of  the  premises  by  herself  and  two 
brothers,  John  and  Robert,  during  her  natu- 
ral life,  remainder  to  her  appointee.  In  de- 
v.98.K.no.24— 67 


fkult  of  appointment  by  her,  then  remainder 
to  her  surviving  children,  if  she  leaves  any; 
and,  if  not,  then  remainder  to  the  surviving 
children  of  John  and  Robert  per  aaptta, 
should  they  leave  any.  Her  life-time  enjoy- 
ment of  one-third  of  the  premises  may  be- 
come enlarged  to  the  sole  enjoyment  of  the 
premises  during  her  life,"  by  the  action  of 
the  creditors  of  John  and  Robert,  "but,  at  all 
events,  after  her  death,  the  estate  goes  over 
to  those  who  are  then  the  remainder-mer 
under  the  will. "  He  also  held  that  this  in* 
terest  of  Martha  J.  could  be  mortgaged,  but 
"her  mortgage  cannot  affect  the  fee,  nor  can 
it  disturb  tlie  trusts.  All  these  must  remain 
intact,  and  must  remain  in  and  be  preserved 
through  her.  and  her  l>eneflcial  interest, 
present  and  contingent,  is  all  that  can  be  or 
is  pledged  or  mortgaged;  and  it  is  so  ad- 
judged and  decreed."  But  he  held  that 
"there  can  be  no  partition  of  the  three  hun- 
dred and  fifty  acre  tract,  as  the  only  interest 
in  that  which  the  mortgagees  can  sell  is  the 
beneficial  interest  of  Martha  Jane. "  And  as 
it  was  Important  to  the  interest  of  all  parties 
that  the  interest  of  Robert  in  the  400  acres 
be  severed  from  that  of  Martha  J.,  and  both 
parties  desired  it,  a  writ  of  partition  to  divide 
that  tract  was  ordered  to  issue,  and,  until 
the  coming  in  of  the  return  to  that  writ,  final 
judgment  of  foreclosure  and  sale  was  sus- 
pended, thongh  directions  were  given  as  to 
the  preparation  of  such  final  judgment  "ac- 
cording to  the  principles  herein  set  forth," 
and  as  to  the  disposition  of  the  proceeds  of 
the  sale. 

From  this  judgment  plaintiffs  appeal  upon 
the  following  grounds:  "(1)  Because  his 
honor  held  that  the  interest  of  Martha  J.  Lip- 
sey in  the  350-acre  tract  was  such  an  internt 
as  cannot  be  partitioned.  (2)  Because  his 
honor  held  that  Martha  J.  Lipsey  holds  a 
two-thirds  interest  in  the  three  hundred  and 
fifty  acre  tract  in  trust  for  Robert  W.  and 
[John  A.  Lipsey  during  her  life,  when  he 
I  should  have  held  that  the  use  was  executed 
by  the  stetute  in  Robert  W.  and  John  A. 
Lipsey.  (3)  Because  his  honor  did  not  hold 
that  the  mortgages  made  by  Martha  J.  Lip- 
sey were  an  execution  of  the  power  to  ap- 
point, vested  in  her  by  the  deed  of  Timothy 
Lipsey,  and  thus  operated  to  alienate  the  fee. 
(4)  Because  his  honor  did  not  hold  that  Ma^ 
tha  J.  Lipsey  is  the  owner  of  the  fee  of  the 
850-acre  tract." 

In  view  of  the  fact  that  no  final  judgment 
has  been  rendered  in  this  case,  we  have  felt 
no  little  embarrassment  in  considering  this 
appeal.  It  may  be  that,  before  any  final 
judgment  is  reached,  the  relations  of  the 
parties  will  be  so  changed  as  to  render  any 
decision  now  made  nugatory.  Still,  as  tfaie 
appellants  claim  that  the  circuit  judge  has 
erroneously  decided  certain  points  prejudio- 
cially  to  their  interests,  we  may  perhaps  be 
justiBed  in  considering  such.  It  will  be  ob 
served  that  so  much  of  the  decree  below  as 
holds  that  the  interest  of  the  defendant  Mar> 
tha  J.,  as  therein  ascertained,  can  be  the  snb- 
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ject  of  mortgage,  has  not  been  excepted  to; 
as  the  defendants  do  not  appeal,  and  the 
plaintiffs,  certainly,  cannot  and  do  not  object 
to  that  ruling,  that  question  is  not,  there- 
fore, before  us,  and  we  do  not  desire  to  be 
understood  as  either  indoi-sing  or  repudiating 
that  proposition.  It  will  also  be  observed 
that  this  is  an  action  simply  for  the  foreclos- 
ure of  a  mortgage  of  real  estate,  and,  so  far 
as  we  can  discover  from  the  "case,"  the  com- 
plaint, tiiough  not  there  set  out,  was  not  so 
framed  as  to  call  for  or  warrant  any  adjudi- 
cation of  the  nature  or  extent  of  the  interest 
of  the  mortgagor  in  the  land  embraced  In 
the  several  mortgages.  It  is  true  that  the 
defendants  by  their  answers  claimed  that  the 
mortgagor,  holding  the  land  as  trustee,  had 
no  power  to  mortgage  the  same,  and  hence  it 
became  necessary  for  the  circuit  judge  to  de- 
termine that  question;  but  having  deter- 
mined it  in  favor  of  the  plaintiffs,  and  there 
being  no  exception  to  such  determination,  it 
is  soinewhat  difl9cult  to  understand  how  the 
nature  and  extent  of  the  interest  of  the  mort- 
^gor  is  material  to  any  issue  raised  in  the 
case.  Whether  her  interest  was  several  or 
joint,  and,  if  the  latter,  whether  it  is  sus- 
ceptible of  separation,  does  not  appear  to  be 
material  to  any  issue  necessary  to  be  decided 
in  order  to  reach  the  judgment  demanded. 
Assuming,  for  the  purposes  of  this  inquiry, 
that  Martha  J.  Lipsey  has  a  mortgageable 
interest  in  the  350-acre  tract,  as  we  must  as- 
sume, in  the  absence  of  any  exception  to  that 
portion  of  the  circuit  decree  so  holding,  it  is 
quite  certain  that  she  could  only  mortgage 
such  interest,  and  that  alone  could  be  sold  un- 
der a  judgment  of  foreclosure.  The  nature 
and  extent  of  that  interest  may  become  a  very 
Interesting  question  to  the  purchaser  at  such 
sale,  but  how  it  is  jiertinent  to  the  question 
whether  the  plaintiffs  are  entitled  to  a  judg- 
ment of  foreclosure,  which  seems  to  be  ail 
that  was  asked  for.  Is  not  so  readily  per- 
ceived. The  fact  that  the  circuit  judge  has 
undertaken  to  order  a  writ  of  partition  to  is- 
sue for  the  purpose  of  separating  the  interest 
at  the  mortgagor  in  the  400-acre  tract  from 
tliat  of  her  co-tenant  therein,  which  was 
doubtless  done  in  conformity  to  the  wishes 
of  the  parties  interested,  and  to  which  no  ex- 
option  bas^  been  taken,  cert^nly  does  not 
justify  or  even  call  for  any  adjudication  of  a 
disputed  right  of  partition  to  another  tract, 
under  proceedings  to  foreclose  a  mortgage. 
It  may  be  possittle  that  a  complaint  to  fore- 
close a  mortgage  on  an  undivided  or  unas- 
certained interest  in  real  estate  could  be  so 
framed  as  to  warrant  tlie  court  in  proceeding 
to  adjudicate  the  nature  and  extent  of  such 
interest,  and  determine  whether  the  same  is 
separable,  but  we  do  not  understand  that  the 
complaint  in  this  case  is  so  framed.  It  seems 
to  us,  therefore,  premature  to  consider  any 
of  the  questiooB  raised  by  the  grounds  of  ap- 
peal, and  therefore  that  the  appeal  must  be 
dismissed,  but  without  pr^udtee.  The  jndg^ 
moni  of  this  court  is  that  ttie  appeal  be  dis- 
missed, wlOiout  prejndioe  to  the  right  of  any 


of  the  parties  to  this  action,  or  their  privies 
hereafter,  at  the  proper  time  and  in  the 
proper  way  to  raise  any  of  the  questions 
presented  by  the  grounds  of  appeal  herein. 

Suff SON,  0.  J.,  and  MoQowam,  J.,  ooocor. 


SlHUOMS  0.  BeID. 


(n  s.  c.  ss») 


{Sttpreme  Court  of  South  CaniUna.  JulySSiUM.) 
Sit-Oft  of  JmtOiuam, 
Where  a  judgment  reoovwed  by  plainUff 
against  defendant  was  assigned  to  plwiUiTs  at- 
torney in  good  faith,  In  payment  for  bis  aervioes 
in  the  action,  the  trial  court  did  not  err  In  ref  oalng 
to  set  off  against  suob  judgments Jadgment  raoor- 
ered  by  defendant  against  plaintiff  prior  to  Uie  as- 
signment, but  of  which  the  attomqr  bad  tiiea  no 
notice. 

Appeal  from  common  pleas  oircult  court  of 
Newberry  county;  Traber,  Judge. 
O.  L.  Sohumpert,  for  appellant. 

McIvER,  J.  Simmons  having  recovered  a 
judgment  in  a  trial  justice  court  for  the  de- 
livery of  a  horse  and  $10  damages,  or  $80,  if 
the  horse  l)e  not  delivered,  and  costs,  Beid 
appealed  therefrom  to  the  circuit  court.  The 
appe<il  was  heard  during  the  regular  term  for 
November,  1886,  and  on  the 6th  of  Decembn, 
1886,  Judge  Fbaseh  delivered  his  judgment, 
modifying  the  judgment  appealed  from,  by 
reducing  the  alternative  judgment  from  $80 
to  $60.  It  having  been  discovered  that  the 
official  term  of  Judge  Fraseb  had  expired 
before  the  6th  of  December,  1886,  aiKl  he 
having  been  re-elected  in  the  mean  time,  an 
extra  term  of  the  court  was  held  on  the  31st 
of  Ducember,  1886,  for  the  purpose  of  resign- 
ing judgments  rendered  after  his  former  com- 
mission liad  expired.  At  the  extra  term,  up- 
on notice,  Reid  applied  to  the  oircult  judge 
for  an  order  to  set  off  a  judgment  by  confes- 
sion before  a  trial  justice,  entered  24th  Sep- 
tember, 1883,  in  favor  of  Beid  v.  Simmons,  a 
transcript  whereof  was  filed  and  entered  in 
the  olerk's  offloe  on  the  28tb  of  December, 
1886;  but  the  circuit  judge,  holding  that  he 
could  not  hear  an  original  motion  at  an  extn 
term,  declined  to  consider  it.  At  the  next 
regular  term,  in  February,  1887,  the  applica- 
tion was  renewed  on  notice.  In  response  to 
this  application,  Simmons,  the  plaintiff  hei^ 
in.  showed  cause  (1)  that  on  the  6th  of  Do- 
cember,  1886,  in  oonsideration  of  professional 
services  rendered  herein,  the  s^d  ptaintiff 
assigned  this  judgment  to  bis  attwney,  in 
pursuance  of  a  prior  parol  agreement  made 
and  entered  into  at  the  time  of  the  commence- 
ment of  the  suit  in  the  trial  justice  court;  (2) 
that  subsequently,  to- wit,  on  the  24th  of  De- 
cember, 1886,  the  said  attorn^,  for  valuable 
consideration,  assigned  said  judgment  to  one 
Fool,  who  is  now  the  legal  owner  thereof, 
and  is  not  a  party  to  theM  proceedings;  (8) 
ttiat  said  assignment  was  filed  with  the  judg- 
ment roll,  and  lodged  with  tlie  execution  ber^ 
in,  on  the  24tb  of  December,  1886;.  (4)  that 
the  judgment  by  confession  before  the  trial  - 
justice  now  sought  to  be  set  off  against  the 
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jadgment  herein  is  not  a  valid  judgment,  and. 
even  if  so,  it  cannot  be  set  off  as  against 
third  parties  purchasing  for  yaluable  consid- 
eration without  notice.  The  clrcnit  judge 
refused  the  motion  on  the  sole  ground  that 
the  assiKQtnent  of  the  judgment  herein  was 
snfflcient  to  bar  the  appellant's  right  of  set- 
off. From  this  order  the  defendant,  Beid, 
appeals,  alleging,  In  general  terms,  error  in 
such  refusal.  Strictly  speaking,  we  miglit 
decline  to  hear  this  appeal,  as  there  are  no 
specific  errors  pointed  oat,  nor  are  there  any 
indication^  as  to  wliere  tlie  error  alleged  lies. 
But,  waiving  this,  we  will  proceed  to  con- 
sider the  points  made  in  the  argument  sub- 
mitted in  behalf  of  appellant.  There  can  be 
no  doubt  ti'.at  the  court  of  common  pleas  lias 
jarisdiction,  in  a  proper  case,  and  upon  a 
proper  showing,  to  require  a  judgment  pre- 
viously obtained  by  a  defendant  against  a 
plaintiff'  to  he  set  off,  pro  tanto,  against  a 
Jadgment  subsequently  obtained  by  the  plain- 
tiff against  the  defendant,  and  there  is  sa  lit- 
tle doubt  that  this  may  be  done  by  motion  or 
a  rule  to  show  cause.  Williams  v.  Evans,  2 
McCord,  203;  Duncan  ▼.  Bloomstock,  Id.  318. 
But  it  is  equally  well  settled  that  this  is  a 
common-law  power,  not  derived  from  or  reg- 
ulated by  the  statutes  of  set-off  or  discount. 
The  jurisdiction  for  this  purpose  is  equitable 
in  its  nature,  and  the  application  is  addressed 
to  the  sound  judicial  discretion  of  the  court. 
In  addition  to  the  cases  above  cited,  see  Tob- 
l)ert  V.  Harrison,  1  Bailey,  599;  Low  y.  Dun- 
can, 3  Strob.  195;  and  Meador  t.  Bhyne,  11 
Bich.  Law,  631,  in  wbiob  last-oited  case  it 
is  said  that  the  court,  in  exercising  this  ju- 
risdiction, will  always  regard  the  equitable 
rights  of  persons  not  parties  to  the  suit.  It 
is  therefore  obyioas  that  section  133  of  the 
Code,  relied  on  by  ooansel  tor  appellant,  has 
no  application. 

We  see  no  reason  to  doubt  that  the  circuit 
Judge,  in  refusing  this  motion,  proceeded  up- 
on the  principle  which,  as  we  h:ive  seen,  reg- 
ulates the  exercise  of  this  jurisdiction,  and 
certainly  we  cannot  say  that  there  was  any 
abuse  of  his  discretion  in  refusing  the  motion. 
On  the  contrary,  we  think  it  was  properly 
exercised.  Here  the  attorney  for  the  plain- 
tiff, in  good  faith,  as  we  must  assume,  in  the 
absence  of  any  evidence  to  the  contrary,  with 
a  view  to  secure  compensation  for  his  serv- 
ices, which  had  proved  to  be  effective,  took 
an  assignment  of  the  judgment, — ^the  fruits 
of  bis  services, — when,  so  far  as  appears,  he 
bsd  no  notice,  either  actual  or  constructive, 
oC  the  judgment  previously  obtained  by  con- 
fession in  the  trial  Justice  court  by  Beid 
against  Simmons:  for  the  transcript  of  that 
Jadgment  was  not  filed  in  the  clerk's  oflace 
nnni  after  the  assignment  was  executed,  and 
then  afterwards  assigned  the  judgment  for 
value  to  a  ttiird  person,  wlio  was  alike  with- 
out notice.  Under  these  circumstanoes,  it 
seems  to  us  to  have  l>een  a  very  proper  exer- 
cise of  discretion  on  the  part  of  the  circuit 
Judge  to  refuse  to  require  one  judgment  to  be 
set  off  againit  the  other,  as  be  could  not  have 


done  so  without  dltoegardlng  the  equitable 
rights  of  persons  not  parties  to  these  pro- 
ceedings. 

It  may  be  qnite  true  that  an  attorney  haa 
no  lien  on  a  judgment  recovered  by  him  for 
his  fee,  (Scharlock  v.  Oland,  1  Bich.  Law, 
207.)  and  it  may  also  be  true,  under  the  case 
of  Miller  v.  Newell,  ^  S.  C.  123,  that  a  chose 
in  action  arising  out  of  a  tort  strictly  per- 
sonal is  not  assignable,  though  in  this  case 
the  tort  upon  which  the  action  was  founded 
was  a  wrong  done  to  property,  and  hot  to  the 
person,  as  in  Miller  v.  Xewell;  yet  it  is  un- 
doubtedly true  that  an  attorney  has  an  equi- 
table claim  to  be  paid  for  his  services  out  of 
the  judgment  which  he  has  recovered  for  liis 
client,  and  the  court,  in  a  proper  case,  es- 
pecially in  a  matter  addressed  to  its  discre- 
tion, will  always  recognize  such  a  claim.  A» 
is  said  in  the  case  of  Puett  v.  Beard,  86  Ind. 
172:  "The  right  to  set  off  one  judgment 
against  another  is  purely  equitable,  and  al- 
lowed only  where  good  conscience  requires  it, 
and  good  conscience  is  far  from  requiring  tliat 
an  attorney's  claim  for  services  in  securing 
the  jadgment  should  yield  to  ttie  claim  of 
those  holding  rights  adverse  to  their  clients. 
*  *  •"  It  is  true  that  in  Duncan  V.  Bloom- 
stock,  supra,  the  court  did  order  one  judgment 
set  off  against  the  other,  notwithstanding  an 
assignment  of  one  of  them  to  a  third  person; 
but  that  decision  manifestly  proceeded  upon 
the  ground  that  the  assignment  was  not  made 
in  good  faith,  but  simply  for  the  purpose  of 
defeating  the  motion  to  set  off  one  judgment 
against  the  other,  for  the  court  used  this  lan- 
guage: "  The  court  will,  nevertheless,  respect 
such  an  assignment,  where  it  appears  calcu- 
lated to  promote  the  ends  of  justice,  but  not 
where  it  has  a  contrary  tendency. "  The  ci^ 
cuit  judge  evidently  supposed  that  by  respect- 
ing the  assignment  in  this  case  the  ends  of 
Justice  would  be  promoted,  and  we  agree  with 
him.  It  appears  to  have  been  made  in  pur> 
suance  of  an  agreement  entered  into  at  the 
time  the  action  was  commenced,  and  waa 
doubtless  the  means,  and  possibly  the  only 
means,  by  which  the  plaintiff  obtained  ttaie 
services  of  an  attorney,  which  iiave  proved 
effective.  The  counscd  for  respondent,  in  hia 
argument,  tias  raised  a  question  as  to  the  va- 
lidity of  the  confession  of  judgment  t>ef<»e 
the  trial  justice,  bnt,  as  that  question  was 
not  passed  upon  by  the  circuit  judge,  his  d^ 
cision  l>eing  rested  solely  on  ttie  ground  of 
the  assignment,  we  are  not  at  liberty  to  con* 
aider  it.  The  judgment  of  this  court  ia  tl>at 
the  order  appealed  from  be  afSrmed. 

SufPSON,  0,  J.,  and  MoOowam,  J.,  ooncuz. 


(31  S.  C.  378) 

BO0BBS  V.  Flobknob  B.  Oa 

WmTTINOTON  «.  SAMB. 
{Supreme  Ccwtof  South  Carolina.  July  81,  IBM;) 
MAsraa  jjm  SaaviLirr— ISDiPBiroiaT  CSoirraiOMm. 
Qen.  St.  a  a  1 1611,  provides  that  every  Mil. 
road  corporation  shul  be  liable  for  damages  omiaeA 
by  fire  from  its  •iiKlaaa,*'or  originatiBgwltiiiatlM 
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limits  of  the  right  of  way  of  Baid  road,  In  oonse- 
qaence-of  the  act  of  any  of  its  anthorlzed  agents  or 
employes. "  Defendant  made  a  contract  with  H.,  a 
railroad  contractor,  for  the  gradiag  of  a  section  of 
its  road,  by  the  terms  of  which  H  was  to  employ 
and  pay  the  laborers,  and  do  the  work  subject  to 
the  approval  of  defendant's  engineer;  to  increase 
the  force  of  laborers  whenever  required  by  the  en- 
gineer; to  discharge  any  laborer  who  might  be  of- 
fensive to  defendant.  If  he  failed  to  complete  the 
work  within  the  time  stipulated,  defendant  was 
authorized  to  employ  laborers,  and  complete  it  at 
his  expense.  He  agreed  to  remove  or  bam  up  all 
trees,  logs,  and  other  perishable  material  along  the 
line  of  the  road,  and  to  be  responsible  for  damages 
as  between  himself  and  defendants  Defendant's 
assistant  engineer  was  to  personally  direct  the  ex- 
ecution of  the  work.  JSeid,  that  U.  was  an  inde- 
pendent contractor,  and  not  an  "authorized  agent 
or  employs  "of  defendant,  within  tlie  meaning  of 
the  above  statuta 

Appeals  from  oommon  pleas  circuit  oonrt 
of  Marion  county;  Aldrioh.  Judge. 

Actions  to  recover  diiniages  caused  by  fire, 
brought  by  Lot  B.  Rogera  and  C.  C.  Wiiit- 
tington,  respectively,  against  tlie  Florence 
Bailroad  Company.  There  was  a  verdict  and 
Judgment  in  each  case  for  the  plaintiff,  and 
defendant  appeals.  The  substance  of  the  con- 
tract referred  to  in  the  opinion  is  so  accurate- 
ly stated  therein  that  it  becomes  unnecessary 
to  insert  it  here.  The  testimony  of  the  wit- 
nesses Page  and  Bethea,  referred  to  in  the 
opinion,  the  admission  of  which  constitutes 
appellant's  third  and  fourth  grounds  of  ex- 
ception, is  stated  in  the  "case"  as  follows: 
"Aaron  Page,  being  sworn,  testified:  Wit- 
ness did  not  go  to  where  the  fire  is  said  to 
have  originated,  bnt  helped  to  put  it  out  on 
Sunday  evening.  That  same  fire  kept  burn- 
ing all  the  week.  Somebody — don't  know 
who  it  was — took  scoops  and  shovels,  so  as 
'  to  cut  it  off.  There  were  two  railroad  hands 
at  the  tire  on  Sunday.  Witness  did  not  know 
who  they  were.  Witness  went  to  them  and 
said:  *It  looks  like,  friends,  that  you  have 
got  into  trouble.'  They  said:  •  Yes.'  De- 
fendant's counsel  objects  to  the  declarations 
of  these  two  men.  Plaintiffs'  counsel  an- 
nounces that  be  proposes  to  bring  out  the 
declarations,  at  the  time,  of  these  parties,  be- 
cause they  were  the  agents  of  the  railroad 
company,  and  any  declarations  they  made  are 
bincUng  on  the  company,  and*  competent  to 
bring  out  against  them.  The  presiding  j  udge 
ruled:  <  I  think  that  it  has  not  been  shown 
yet  that  there  was  an  agency.  It  has  been 
shown  that  they  were  railroad  hands;  that  is 
all.  I  am  rather  inclined  to  think  that  any 
declarations  on  the  part  of  the  employes  of 
the  railroad  company  as  to  how  the  Are  orig- 
inated, and  how  the  damage  occurred,  will  be 
admissible.'  The  objection  was  therefore 
overruled.  The  defendant  excepted  to  the 
ruling.  Witness  asked  those  two  hands  how 
the  fire  occurred.  They  said:  ■  From  care- 
lessness; that  some  one  had  been  there  cook* 
ing,  and  left  flre^  and  it  got  out  from  that.' 
Cross- Examination.  Witness  did  not  know 
the  parties  that  told  him  how  the  Bre  got  oat. 
Had  never  seen  them  before  that  he  knew  of. 
Witness  did  not  know  that  they  were  work- 
ing on  the  railroad.    Thej  were  fighting  the 


Are  on  Sunday.  *  •  •  John  Bethea,  be- 
ing sworn,  testified:  Witness  went  to  the 
fire  with  two  men,  who  told  him  if  he  would 
help  them' put  it  out  they  would  pay  him. 
George  Wingato  was  one  of  them;  witnms 
did  not  know  the  other.  (Defendant's  coun- 
sel objects  to  the  introduction  of  the  decUn- 
tions  of  George  Wingate  and  the  other  man 
with  him.  Objection  overruled.  Defend- 
ant excepts.)  Those  men  told  Mr.  Trimble 
that  witness  helped. them,  and  he  paid  wit- 
ness. Cross-MsBamination.  TliatwasonSan* 
day  evening.  Mr.  Trimble  had  charge  of  these 
hands  on  the  work.  Doesn't  know  that  he 
was  Mr,  Hardin's  foreman,  but  he  had  charge 
of  the  hands." 

J.  T  Barron  and  Johnson  <ft  Johnson,  tat 
appellant.  C.  A.  Woodt  and  W.  J.  Mont- 
gomery, for  respondents. 

Simpson,  G.  J.  These  two  cases  were  heaid 
together  below,  and  they  were  also  heard  to- 
gether on  appeal  here.  The  defendant  is  a 
railroad  corporation,  having  obtained  a  char- 
tor  to  construct  a  railroad  through  Marion 
county.  The  gradation  of  the  road,  or  a  por- 
tion of  it,  was  let  out  under  contract  to  Mr. 
James  D.  Hardin.  This  contract  will  be 
found  in  the  "case."  In  the  progress  of  the 
work  a  fire,  which  had  been  kindled  within 
the  right  of  way  of  the  defendant,  escaped 
from  said  right  of  way,  and  ran  over  certain 
adjoining  lands  of  the  plaintiffs,  doing  con- 
siderable damage  thereto  and  to  timber  there- 
on, as  alleged,  and  these  actions  were  brought 
to  recover  the  damages  sustained.  The  Jury 
rendered  a  verdict  for  the  plaintiff  in  each 
case,  to-wit,  in  the  first  case  for  C900.  and  in 
the  second  for  $600.  The  defendant  in  each 
case  has  appealed. 

We  suppose  that  these  actions  were  iosU- 
tuted  under  section  1511  of  the  Ctaneral  Stat- 
utes, which  provides  that  "every  railroad 
corporation  shall  be  responsible  in  damages 
to  any  person  or  corporation  whose  buildings 
or  other  property  may  be  injured  by  fire  ccnn- 
municated  by  its  looomotiTe  engines,  or  orig- 
inating within  the  limits  of  the  right  of  way 
of  said  road,  in  consequence  of  the  act  A 
any  of  its  authorized  agents  or  employ^,  ex- 
cept, "  eto.  It  will  be  observed  that  the  qnes- 
tion  of  negligence  cannot  arise  under  this 
act,  because  the  company  is  to  be  held  liable 
where  the  fire  originates  within  its  right  of 
way.  In  consequence  of  the  act  of  any  of  its 
authorized  agents  or  employ^,  without  re- 
gard to  the  fact  of  negligence  one  way  or  the 
other.  Xow,  it  is  conceded  tliatthe  fire  hare 
did  originate  within  the  right  of  way  of  the 
defendant.  Was  this,  however,  in  conse- 
quence of  an  act  of  any  of  its  authorized 
agents  or  employes?  was  the  main  question 
in  the  case.  His  honor  held  that  Mr.  Har- 
din, though  a  contractor,  was  an  employ^  of 
the  company,  and  he  ruled,  and  so  charged 
the  jnry  in  torms  as  matter  of  law,  that  the 
defendant  was  liable.  There  are  several  ex- 
ceptions in  the  case,  bnt  the  vital  one,  and 
the  one  upcm  whiob  Ite  iqtpeal  mainly  tama. 
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is  whether  his  honor  erred  in  charging  as 
above.  It  is  conceded  upon  botli  sides  ttiat 
as  a  general  rule,  where  a  contractor  is  an 
independent  contractor  as  to  any  work,  the 
employer  is  not  responsible  for  injuries  occar 
sloned  by  his  negligence,  or  that  of  bis  serv- 
ants or  employes;  or,  to  use  the  language  of 
one  of  the  counsel  of  the  respoudents,  the 
genertil  rule  is  "that,  when  a  person  lets 
work  to  be  done  by  another  independent  of 
any  control  of  the  employer,  furnishing  his 
own  miiterial  and  labor,  the  relation  of  mas- 
ter and  servant  is  not  created,  and  the  em- 
ployer is  not  liable  for  the  negligence  or  im- 
proper execution  of  the  work,  nor  responsi- 
ble for  the  negligence  or  carelessness  of  the 
contractor  in  its  performance;  in  short,  em- 
ployers are  not  generally  liable  for  the  acts 
of  contractors."  The  correctness  of  this 
principle  was  not  contested  below  by  the 
counsel  on  either  side,  nor  by  his  honor,  the 
circuit  judge.  On  the  contrary,  his  honor 
held  that  Hardin  was  not  an  independent 
contractor,  but  was  an  employe  of  the  com- 
pany; and,  it  being  conceded  that  the  fire  in 
question  originated  within  the  right  of  way 
of  the  company  while  Hardin's  work  was  in 
progress,  in  consequence  of  an  act  of  his 
employes,  the  company  was  responsible,  un- 
der the  express  terms  of  the  act  supra. 

Ordinarily,  or  at  least  under  some  circum- 
stances, the  question  whether  one  is  the  em- 
ploye or  agent  of  another,  or  an  independent 
contractor,  might  be  a  question  of  fact,  and 
in  such  case  it  would  be  error  for  the  trial 
judge  to  undertake  to  determine  it.  It 
should  be  left  to  the  jury.  In  the  case  be- 
fore us,  however,  the  relation  in,  which  Mr. 
Hardin  stood  to  the  defendant  depended  upon 
the  contract  under  which  Mr.  Hardin  was 
building  and  constructing  defendant's  road, 
and,  that  contract  being  in  writing,  it  was 
doubtless  within  the  province  of  his  honor  to 
consider  this  question,  as  embraced  in  bis 
power  and  duty  to  construe  said  written  con- 
tract, so  that  the  last  point  is,  did  he  con- 
strue it  correctly?  Is  it  a  fair  and  legiti- 
mate deduction,  from  the  terms  and  provis- 
ions of  that  instrument,  that  Mr.  Hardin  was 
an  authorized  agent  or  employ^  of  the  de- 
fendant. In  the  sense  of  the  act,  instead  of 
being  an  independent  contractor?  And  that 
bis  agency  or  employment  brought  his  8erv> 
ants  and  employ^,  from  whose  act  the  fire 
originated,  into  the  same  relation  as  tliat  of 
bimself  to  the  defendant?  Before  this  in- 
strument could  thus  be  construed  it  should 
appear  from  its  terms,  either  express  or  im- 
plied, that  the  defendant  itself  was  executing 
the  work  through  Hardin  and  other  servants 
and  laborers,  all  in  its  employment,  under  its 
control,  and  subject  to  its  power  and  man- 
agement. Here  the  contract  was  between 
Mr.  Hardin  of  the  first  part,  and  the  defend- 
ant of  the  second, — no  other  parties.  There 
were  various  stipulations  and  specifications 
as  to  the  character  of  the  work  to  be  done. 
It  was  no  doubt  well  known  and  understood 
that  Mr.  Hardin  could  not  and  was  not  to  do 


the  work  or  any  portion  of  it  personally  and 
individually.  On  the  contrary,  he  was  a 
contractor  for  the  whole  work,  to  be  done  by 
servants  and  laborers  employed  by  himaell 
The  corporation  had  the  right,  no  doubt,  to 
undertake  this  work  itself,  hiring  its  own 
servants  and  laborers,  but  it  certainly  did 
not  do  so.  It  let  the  whole  contract  out  to 
Mr.  Hardin,  and  it  looked  to  him  for  its  com- 
pletion. Thus  far  it  would  seem  if  there 
could  be  an  independent  contractor  it  waS 
here.  It  is  urged,  however,  that  there  were 
terms  in  the  instrument  which  reserved  Con- 
trol to  the  defendant,  so  far  as  to  make  Har- 
din a  mere  employ^,  and  also  his  laborers; 
and,  instead  of  the  work  being  done  by  Har- 
din, through  his  employ^,  it  was  actually 
done  by  the  defendant,  through  its  employ^, 
including  Hardin,  who  employed  the  labor- 
ers for  the  company,  and  not  for  himself. 
The  terms  relied  on  for  this  view  may  be 
grouped  together  as  follows:  "  The  work  was 
to  be  done  subject  to  the  approval  of  the 
chief  engineer.  The  company  shall  retain 
regularly  in  its  service  an  assisting  engineer, 
to  direct  the  execution  of  the  woiiE.  Hardin 
shall  increase  the  force  whenever  required 
by  the  chief  engineer.  That  if  he  fuls  to 
complete  the  work  within  the  time  stipulat- 
ed, the  company  may  hire  hands  to  complete 
it  at  his  expense.  That  lie  shall  discharge 
any  employe  who  shall,  in  the  judgment  of 
the  chi«^  engineer,  or  assistant  in  charge  of 
the  work,  be  unfaithful,  unskillful,  or  re- 
miss in  the  performance  of  the  work,  or 
guilty  of  riotous,  disrespectful,  or  other  im- 
proper conduct.  That  Hardin  was  to  be  re- 
sponsible for  damages  as  between  himself 
and  the  compuiy.  •  •  •  All  trees,  logs, 
bushes,  and  other  perishable  material  will  be 
removed  to  the  outer  limits  of  the  clearing, 
or  burned  up."  These  were  the  prominent 
conditions  and  limitations  ander  which  Har- 
din was  to  bave  the  work  done.  The  work 
itself  was  a  different  thing.  This  was  de- 
scribed in  other  speciQcations  contained  in 
the  contract,  prescribing,  not  what  the  com- 
pany was  to  bave  done,  but  what  Mr.  Har- 
din wa;>  to  have  done.  Now,  we  suppose,  if 
the  oomract  had  not  contained  the  conditions 
and  limitations  above,  that  it  could  hardly 
be  contended  that  Hardin  was  not  an  inde- 
pendent contractor.  Do  these  conditions  de- 
stroy and  negative  that  feature?  We  think 
not,  for  the  reason  that  they  do  not  apply  to 
the  mode  and  manner  of  having  the  v/otk 
done,  nor  do  they  in  any  w^  take  said  work 
out  of  the  hands  of  Hardia.  They  are  noth- 
ing more  than  certain  rules  andar  which  the 
work  was  to  be  done  by  Hardia,  and  intend- 
ed to  guaranty  the  faitbtal  execution  of  the 
specified  work.  We  do  not  see  why  one 
working  under  specified  rules  may  not  be  an 
indepe^ent  contractor,  as  without  such 
rules.  One  contracting  to  build  a  house  ac- 
cording to  speeifications  and  plans  drawn  by 
an  arahiteot,  and  under  the  inspection  of  the 
architect,  which  is  usually  the  case,  would 
none  the  less  be  an  independent  contractor, 
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because  of  the  presence  and  inspection  of  tlie 
architect.  The  point  is,  who  is  doin<;  the 
work?  Is  the  company  doing  it  by  its  em- 
ployes, or  is  the  con  tractor  by  hia  ?  Tlie  com- 
pany certainly  had  the  right  to  see  that  the 
contractor'was  doing  the  work  according  to 
the  contract,  and  that  he  employed  skillful 
and  proper  laborers;  and  the  regulations 
above  were,  as  it  appears  to  as.  intended  to 
accomplish  this  end, — nothing  more. 
'  We  have  examined  the  numerous  cases  re- 
ferred to  by  the  counsel,  and  while  there  are 
expressions  in  many  of  them  and  decisions 
which  seem  to  sustain  respondents'  view  of 
this  contract,  yet  we  think  at  last  each  case 
must  rest  on  its  own  facts,  with  the  conced- 
ed doctrine  overlianging  all  the  cases  that 
the  question  of  liability  depends  on  the  fact 
whether  the  company  is  doing  the  work,  or 
whether  it  is  being  done  by  an  independent 
contractor.  Here  we  think  in  this  case  that 
Mr.  Hardin  was  an  independent  contractor. 
It  is  said,  however,  that  there  are  certain  ex- 
ceptions to  the  rule  above,  under  one  of 
which  the  case  may  be  brought. 

The  first  exception  to  the  rule  claimed  in 
the  argument  is  expressed  therein  as  follows, 
to-witr  "  When  the  employer  as  a  corporation 
is  charged  with  certain  obligations  reciprocal 
to  the  privileges  and  franchises  granted,  it 
cannot  shift  the  responsibility  from  itself  by 
employ!  ng  a  con  tractor  to  do  the  work  f or  i  t. " 
This  is  very  general,  and  we  do  not  know 
that  we  fuUy  comprehend  it.  If  it  means 
that  a  railroad  corporation,  on  account  of  the 
large  powers  generally  granted  to  them, — 
eminent  domain,  etc., — cannot  be  allowed  to 
construct  their  track,  etc.,  through  an  inde- 
pendent contractor,  but  must  do  such  work 
through  their  own  servants  and  employ^, 
we  have  only  to  say  that  we  have  found  no 
authority  for  such  a  position.  On  the  con- 
trary, numerous  cases  from  different  states, 
many  of  them  cited  in  the  argument  here, 
have  reached  the  courts,  where  the  right  to 
have  such  work  done  by  independent  con- 
tractors was  distinctly  recognized;  said  cases 
taming  apon  the  question  whether,  in  fact, 
the  relation  of  independent  contractor  ex- 
isted. If  it  means  that  where  certain  obli- 
gations exist,  growing  out  of  the  privileges 
and  franchises  granted  to  the  corporation, 
which  would  be  inconsistent  with  the  right 
of  the  company  to  employ  an  independent 
aontractor  to  meet  said  obligations,  from 
pnbllc  policy  or  otherwise,  then  the  principle 
may  be  conceded;  but  the  pimriety  of  its 
application  must  be  shown.  No  obligation 
of  the  defendant  has  been  pointed  out  here 
inconsistent  with  having  its  road  graded  by 
an  independent  contractor. 

The  second  exception  claimed  to  the  gener- 
al role  above  is  "that  the  employer  is  liable 
where  he  does  not  release  the  entire  charge 
at  the  work  to  the  OHitraetfflr,  but  retains 
sapervtsion  of  its  constroction."  This  is 
nothing  more  than  saying  that,  where  the 
oontradior  is  not  an  independent  contractor, 
bat  is  under  the  control  of  his  employer,  the 


employer  Is  liable.  In  other  words,  instead 
of  its  being  an  exception  to  the  admitted  doe> 
trine  above,  it  seems  to  be  nothing  more  than 
stating  it  in  different  phraseology;  or,  rather, 
while  recognizing  the  doctrine,  it  states  a 
certain  condition  where  the  employ^  would 
not  be  an  independent  contractor,  to- wit, 
where  the  employer  had  not  released  the  en^ 
tire  charge  of  the  work  to  him,  etc.  In  Rail- 
road Co.  V.  Hanning,  15  WaIL649,  this  mat- 
ter is  fully  discussed,  both  in  the  opinion  bf 
Mr.  Justice  Huirr,  and  in  a  note  attached; 
and,  without  incumbering  this  opinion  with  a 
discussion  of  the  character  of  the  control  re- 
served, which  will  hold  the  employer  respon- 
sible, we  may  say  that  no  such  contrtd  was 
reserved  here.  See  the  case  of  Railroad  Oo., 
V.  Hanning,  supra,  the  numerous  cases  there 
cited  in  the  opinion,  and  the  notes.  The  re- 
served control,  to  have  that  effect,  must  be 
both  general  and  special,  and  not  only  as  to 
what  work  shall  be  done,  but  also  how  ft 
shall  be  done.  See  Hughes  v.  Railroad  Oo., 
15  Amer.  &  Eng.  R.  Cos.  101,  and  notes  at- 
tached. See,  also,  Lesher  v.  Navigation  Co., 
56  Amer.  Dec.  495;  Bailey  v.  Mayor,  rtc., 
38  Amer.  Dec.  669;  Hilliaid  v.  Richardson, 
63  Amer.  Dec.  743,  and  tiie  notes.  Nice 
shades  exist,  and  m.iny  of  the  cases  are  hard 
to  reconcile;  but  all  seem  to  recognize  the 
common  riile  that  liability  is  to  be  determined 
upon  the  fact  whether  the  party  doing  the 
work  is  an  independent  contractor  or  an 
agent  and  servant  of  the  company,  which 
must  be  ascertained  from  the  facts  of  each 
case. 

Thus  far  the  case  has  been  discussed  nnder 
the  supposition  that  the  action  below  was 
brought  under  section  1511  of  the  Genersl 
Statutes,  which,  as  we  have  held,  would 
make  the  corporation  liable  nnder  Uie  facts 
therein  specified,  without  regard  to  the  fact 
of  negligence.  The  complaints,  however, 
allege  negligence  on  the  part  of  the  defend- 
ant, and,  if  that  is  relied  on  as  the  gist  of  the 
actions,  then  we  think  his  honor  was  in  er- 
ror in  taking  the  cases  from  the  Jnry,  and  in 
holding  that  the  company  was  liable  in  both 
of  them.  The  existence  of  n^Iigence  is  a 
question  of  fact,  and  is  for  the  jury. 

We  think  the  objections  made  to  tlie  testi- 
mony of  Page  and  Bethea  should  have  been 
sustained  on  the  ground  of  hearsay.  Ths 
other  exceptions  seem  to  be  immaterial,  and 
need  not  be  considered.  It  is  the  jodgment 
of  this  court  that  the  Judgment  of  the  dr- 
cult  oonrt  be  reversed,  and  that  the  case  be 
remanded. 

MolTBB  and  MoGowAN,  JJ.,  ooneor. 


ObIOOS  «.  SWDT. 


(82  Oa.  >S2) 


(flMprwm  Ocurt  ef  Oeoryto.   Jaly  n,  UMl) 

OoMTRxor  or  Hntnra. 

A  eontraot  by  a  partaerahlp  with  aa  sas- 

playi  for  personal  servioes  In  the  onrrent  bnslnest 

of  ue  Arm  tor  one  year,  at  a  given  rate  per  month, 

U  dissolved  by  a  diaMlntion  5t  the  firm  within  ths 
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year  by  tbe  act  <rf  Qod.  Tbere  can  be  no  reoovery 
on  such  contract  for  servicea  never  In  fact  ren- 
dered, but  which  the  employe  wonld  have  rendered 
had  the  sttrviving  partner  not  dlaoharged  him  after 
the  dissolution. 
{ayUabiuhu  the  OmiH.) 

Error  from  saperlor  court,  Mnacogee  coun- 
ty; Smith,  Judge. 

Thomaa  W.  Grimes  and  Poabodp,  Bran- 
turn  &  Hatcher,  for  plaintiff  In  error.  Mo- 
Neill  di  Levy,  for  defendant  in  error. 

BiiECELBT,  G.  J.  The  hiring  was  by  the 
partnership,  for  the  term  of  one  year  from 
September  1,  1886,  at  $50  per  month,  besides 
board.  One  of  the  two  partneiti  of  which 
the  firm  consisted  died  in  IN'ovember,  and  the 
survivor  discharged  the  plaintiff  on  the  1st 
of  January.  The  plaintiff  could  obtain  no 
other  employment  until  the  following  July; 
and,  after  the  year  expired  for  which  he  was 
hired  by  the  partnership,  he  brought  this 
action,  claiming  the  agreed  compensation 
from  the  1st  of  January,  the  time  of  his  dis- 
charge, up  to  the  date  in  July  when  he  pro- 
cured other  employment,  and  his  expenses 
for  board  during  the  same  period.  As  there 
ia  no  trace  in  the  evidence  that  the  partner- 
ship was,  by  the  terms  of  its  creation,  to  sub- 
sist or  continue  after  the  death  of  one  of  its 
members,  such  death  wrought  a  dissolution, 
and  forever  terminated  the  partnership. 
Ciode,  §§  1892,  1894.  One  of  the  parties, 
therefore,  to  the  contract  of  hiring,  became 
extinct  by  the  act  of  God.  The  Code  declares 
(section  2871)  that  if  performance  is  impos- 
sible and  becomes  so  by  the  act  of  Ood,  such 
Impossibility  is  itself  equivalent  to  performr 
ance.  There  being  no  one,  after  the  part- 
nership went  out  of  existence,  to  receive  the 
personal  services  which  the  plaintiff  had  con- 
tracted to  render  as  inspector  of  farms  and 
collector  for  the  partnership,  the  further  ex- 
ecation  of  the  contract  was  as  much  impos- 
sible as  if  the  plaintiff  himself  had  died  be- 
fore or  after  a  dissolution  of  the  firm  had 
taken  place.  The  survivor  transacted  no 
new  business  on  the  partnecship  account,  but 
confined  operations  to  closing  up  the  Brm  af- 
fairs. The  classiQcation  of  every  contract 
must  depend  upon  a  rational  interpretation 
of  the  intention  of  the  parties.  Code,  S  2721. 
From  the  very  nature  of  a  contract  for  the 
rendition  of  personal  services  to  a  partner- 
ship in  its  current  business,  where  nothing 
is  expressed  to  the  contrary,  both  parties 
should  be  regarded  as  having  by  implication 
intended  a  condition  dependent,  on  the  one 
hajid,  upon  the  life  of  the  employ^,  and.  on 
the  other,  upon  the  life  of  the  partnership, 
provided  the  death  in  either  case  wus  not 
Toluntaiy.  To  this  effect  is  the  text  of  Wood, 
Mast.  &  Serv.  S  163:  "Where  s  servant  is 
employed  by  a  firm,  a  dissolution  of  the  firm 
dissolves  the  contract,  so  that  the  servant  is 
at>8olved  therefrom;  but  if  the  dissolution 
results  from  the  act  of  the  parties,  they  aro 
liable  to  the  servant  for  bis  loss  therefrom; 


bat  If  the  dissolution  lesolts  from  the  death 
of  a  member  of  tiie  firm,  the  dissolution  re- 
sulting by  operation  of  law,  and  not  from 
the  act  of  the  parties,  no  action  for  damages 
will  lie.  *  *  •  So  if  a  firm  consists  of 
two  or  more  persons,  and  one  ur  more  of  them 
dies,  but  the  firm  is  not  thereby  dissolved, 
the  contract  still  subsists,  because  one  or 
moro  of  his  partners  is  still  in  the  firm,  and 
this  is  so  even  though  other  persons  are 
taken  into  the  firm.  Tlie  test  is  whether  the 
firm  is  dissolved.  So  long  as  it  exists,  the 
contract  is  in  force,  but  when  it  is  dissolved, 
the  contract  is  dissolved  with  it,  and  the 
question  as  to  whether  damages  can  be  re- 
covered therefor  will  depend  upon  the  ques- 
tion whether  the  dissolution  resulted  from 
the  act  of  God,  the  operation  of  law,  or  the 
act  of  the  parties."  Mr.  Wood's  reference 
is  to  two  Scotch  cases,  which  we  ttave  ncrt. 
seen,  but  the  rule  he  deduces  from  them  is 
so  reasonable  that  we  feel  warranted  in  ac- 
cepting it  as  law.  See,  also,  Tasker  v.  Shep- 
herd, 6  Hurl.  &  N.  575.  As .  to  death  of  a 
person  not  a  partner,  but  a  sole  employer,  see 
Yerrington  v.  Greene,  7  B.  I.  589;  Wood, 
Mast.  &  Serv.  §§  95,  158.  The  case  of 
Fereira  v.  Sayr^,  5  Watts  k  S.  210,  is  ap- 
parently in  conflict  with  the  text  of  Wood 
as  above  quoted,  but  we  are  satisfied  to  abide 
by  the  rule  laid  down  in  Wood,  though  it  be 
at  the  expense  of  differing  with  the  learned 
court  of  Pennsylvania,  by  whom  the  last- 
named  case  was  decided.  The  contract  upon 
which  the  plaintiff's  suit  was  founded  hav> 
ing  I>ecome  impossible  of  performance  by 
reason  of  death,  he  had  no  right  to  recover 
upon  the  same  against  the  surviving  partner 
for  services  never  actually  rendered,  and  tbere 
was  no  error  in  granting  a  nonsuit.  Of 
course,  the  claim  for  board  was  on  the  same 
footing  as  that  for  wages.  Judgment  aSr 
firmed. 


1  Ga.  372) 


Tbatis  e.  Statb. 


{jBwprtme  Court  of  Oeurgkk   July  S,  ISM.) 

POBOERT. 

Under  section  4461  of  the  Code  the  forging 
of  any  writing  not  otherwise  provided  for,  wita 
intent  to  defraud  any  person  or  persons,  is  made 
penal,  and  it  need  not  appear  on  the  face  of  the 
indictment  in  what  manner  or  by  what  means  the 
consummation  of  frand  would  be  possible.  It  is 
eneugh  if  the  writing  might  defrand,  or  might  be 
used  to  defraud.  At  least  this  is  so  where  the  In- 
dictment is  not  demurred  to,  and  the  question 
arises  upon  a  motion  in  arrest  of  Judgment. 
{Sullatxus  by  the  Court) 

Error  from  superior  court,  Decatnr  county; 
Bower,  Judge. 

The  indictment  against  Travis  charged 
him  with  fixrgery.  "for  that  the  said  Tom 
Travis,  in  the  county  aforesaid,  [Decatur 
county.]  on  the  1st  day  of  August,  in  the 
year  of  our  Lord  1887,  with  force  and  arms 
did  wrongfully  and  fraudulently  make,  sign, 
and  forge  the  following  writing,  to-wit: 
•Savannah,  Florida  &  Western  Kallwi^r. 
July,  1887.    Mr.  A.  A.  Anerleabe,  G.  B.: 
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There  !a  due  John  Banister,  engaged  as  track 
hand  on  Sect.  No.  3I|,  in  the  month  of  July, 
as  per  check-roll.  H.  D.  \H  atwood,  Foreman 
Sect.  Kg.  81}.  This  certificate  is  not  transfer- 
able,'— with  intent  to  defraud  one  John  Ban- 
ister and  the  Savannah,  Florida  &  Western 
Bail  way  Company,  contrary  to  the  laws  of  said 
state."  etc.  Travis  was  found  guilty,  and  at 
the  same  term  moved  in  arrest  of  judgment 
on  the  following  grounds;  (1)  Because  there 
Is  no  allegation  in  the  indictment  of  the  for- 
gery of  any  paper  by  which  any  person  could 
be  defrauded.  (2)  Because  it  is  not  alleged 
that  said  writing  is  of  any  value,  nor  does  it 
appear  from  the  allegations  in  the  indictment 
that  it  is  of  any  value.  (3)  Because  it  would 
require  the  aid  of  another  paper,  to-wit,  the 
eheck-roll,  to  enable  the  court  to  determine 
whether  or  not  the  writing  was  of  any  value, 
and  whether  or  not  any  one  could  be  de- 
frauded by  the  paper.  (4)  Because  there  is 
no  allegation  in  the  indictment  that  A.  A. 
Anerleabe  has  any  connection  with  the  Sa- 
vannah, Florida  &  Western  Railway,  or  that 
he  has  any  authority  to  pay  such  papers,  or 
any  other  papers,  for  said  railway,  or  that 
there  is  such  a  person.  (5)  Because  there  is 
no  allegation  in  the  indlcttiient  that  H.  D. 
Haywood  is  foreman  of  section  No.  81J,  nor 
that  he  has  authority  to  draw  such  papers, 
nor  that  he  has  any  connection  whatever 
with  said  railway,  nor  that  there  is  such  a 
person.  (6)  Because  there  is  no  alleration 
in  the  indictment  what  railroad  John  Banis- 
ter was  engaged  upon,  nor  who  is  owing 
John  Banister  anything,  nor  what  year  the 
July  mentioned  in  said  writing  was,  nor  that 
there  is  such  a  person.  (7)  Because  there  is 
no  allegation  in  the  indictment  that  section 
No.  81^  belongs  to  the  Savannah,  Florida  & 
Western  Bail  way,  or  that  it  bad  any  control 
over  said  section,  or  that  John  Banister  was 
ever  engaged  as  a  track  band  on  said  section. 

(8)  Because  there  is  no  allegation  in  the  in- 
did:ment  that  the  Savannah,  Florida  &  West- 
em  Kailway  Company  was  Indebted  to  John 
Banistier  in  any  amount  whatever,  or  that 
any  other  person  was  so  indebted  to  him. 

(9)  Because  there  is  no  allegation  in  the  in- 
dictment that  said  railway  company  is  a  cor- 
poration or  a  simple  partnership.  (10)  Be- 
cause, if  the  paper  alleged  in  the  indictment 
bad  been  signed  by  Haywood  and  the  repre- 
sentations therein  had  been  untrue,  Hay- 
wood would  not  have  been  liable  to  the  Sa- 
vannah, Florida  &  Western  Railway  Com- 
pany, or  to  A.  A.  Anerleabe,  C.  B.,  because 
said  paper  could  not  have  been  paid  without 
reference  to  the  check-roll,  which  would  have 
shown  the  falsity  of  the  representation 
in  the  paper  contained,  and  thereby  ren- 
dered it  impossible  to  have  defrauded  either 
the  company  or  Anerleabe.  (11^  Because 
said  railway  company  could  not  have  been 
defrauded  by  the  paper.  It  was  not  ad- 
dressed to  said  company,  nor  to  any  one  con- 
nected with  it,  so  far  as  the  allegations  show; 
and  if  Anerleabe  had  paid  it  he  would  have 
been  Fesponsible  to  the  company  therefor. 


provided  he  had  l>een  aothorfzed  to  pay  gen- 
uine papers  of  that  character.  (12)  Because 
John  Banister  oould  not  have I)een defrauded 
even  if  it  had  been  paid,  because  the  com- 
pany would  have  still  been  liable  to  him  for 
the  money,  provided  they  owed  him  anything. 
(18)  Because  A-  A.  Anerleabe  is  the  only 
person  mentioned  in  the  paper  alleged  to  have 
been  forged  who  could  have  been  detranded. 
and  there  is  no  allegation  in  the  indictment 
of  any  intention  to  defraud  him.  (14)  Be- 
cause the  paper  alleged  to  have  l>een  forged 
is  void  without  the  aid  of  extrinsic  facts  to 
support  it,  and  no  one  could  t>e  defrauded 
thereby,  and  the  extrinsic  facts  necessary  to 
support  it  are  not  alleged  in  the  indictment, 
and  therefore  no  harm  could  have  come  to 
any  person  because  of  that  paper.  No  suit 
could  have  t)een  maintained  by  John  Banis- 
ter upon  the  paper  without  the  averment 
and  proof  of  extrinsic  facts  to  support  it; 
therefore  the  paper  npon  its  face  is  utterly 
harmless,  the  paper  being  not  positive,  bnt 
conditional  only.  (15)  Because  the  allega- 
tions in  the  indictment  are  so  vague,  uncer- 
tain and  indefinite  that  no  legal  judgment 
could  be  rendered  thereon.  The  motion  waa 
overruled,  and  defendant  brings  error. 

Dondlson  &  Harris,  for  plaintiff  in  error. 
W.  N.  Spenoe,  Sol.  Gen.,  for  the  State. 

Blecklet,  C.  J.  In  strong  contrast  to 
the  length  and  verbosity  of  the  motion  in  ar- 
rest of  judgment,  which  is  expanded  into  15 
grounds,  (see  the  official  report  prefixed  to  this 
opinion,)  is  the  brief  of  counsel  for  the  plain- 
tiff In  error,  which  is  as  follows:  "This  pros- 
ecution can  only  be  sustained,  if  at  all,  under 
section  4451  of  the  Code.  Under  that  seo* 
tion  an  intent  to  defrand  must  be  alleged.  If 
the  alleged  intention  appears  from  the  forged 
instrument  to  be  Impossibleof  execution,  the 
indictment  is  defective;  and  the  defect  is  not 
merely  formal,  it  affects  the  real  merits  at 
the  offense."  Code,  §  4629.  The  brief  is 
correct  in  the  suggestion  that  the  indictment 
is  founded  on  section  4451  of  the  Code,  which 
declares  that,  "if  any  person  shall  fraudu- 
lently make,  sign,  forge,  counterfeit,  or  alter, 
or  be  concerned  in  the  fraudulent  making, 
signing,  forging,  counterfeiting,  or  altering, 
any  other  writing  not  herein  provided  for, 
with  intent  to  defraud  any  person  or  persona, 
bank,  or  other  corporate  body,  or  shall  fraud- 
ulentty  cause  or  procure  the  same  to  be  done, 
such  person  so  offending  shall,  on  oonvictton, 
be  punished,"  etc.  The  writing  set  forth  In 
the  indictment,  and  copied  at  length  in  the 
official  report,  falls  within  the  terms  of  this 
section,  because  it  is  not  elsewhere  in  the 
Code  provided  for.  The  Intention  of  the  leg- 
islature was  evidently  to  embrace  every  spe- 
cies of  writing  that  could  be  used  to  defraud 
another,  Berrisford  v.  State,  66  Oa.  58; 
Burke  v.  State,  Id.  157;  Johnson  v.  State,  62 
Ga.  299;  2  Bish.  Crlm.  Law,  §  528  et  aeq. 
No  doubt  in  some  jnrisdietions  any  exialnaie 
facts  requisite  to  render  a  doubtful,  obscure, 
(nr  incomplete  Instrument  efficlant  ta  the  con- 
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summation  of  fraud  would  have  to  be  al- 
leged. (2  Bish.  Crim.  Law.  §  545:  Bembert 
V.  Statf,  53  Ala.  467;)  but  this  rale  does  not 
prevail  in  Georgia,  the  Code  declaring,  in 
section  4628.  that  an  indictment  which  states 
the  ofTense  in  the  terms  and  language  of  the 
Code,  or  so  plainly  that  the  nature  of  the  of- 
fense  charged  may  be  easily  understood  by 
the  jury,  shall  be  sufficiently  technical  and 
correct.  The  next  section  provides  that  ex- 
ceptions which  go  merely  to  the  form  of  an 
indictment  shall  be  made  before  trial,  and  no 
motion  in  arrest  of  judgment  shall  be  sus- 
tained for  any  matter  not  affecting  the  real 
merits  of  'the  offense  charged.  Here  the 
forged  writing  is  fully  set  out,  and  all  aver- 
ments in  relation  to  it  are  in  the  terms  and 
language  of  the  Code.  If,  as  the  indictment 
alleges,  the  forgery  was  committed  with  in- 
tent to  defraud  eitlier  the  railroad  company 
or  John  Banister,  the  accused  was  guilty. 
That  such  intent  existed,  and  the  mode  by 
which  it  could  have  been  accomplished,  were 
matters  of  evidence;  and,  after  verdict,  it  is 
to  be  presumed  that  they  were  established  by 
evidence  to  the  satisfaction  of  the  jury.  Uat- 
aree  v.  State.  62  Ga.  245.  There  might 
have  been  several  ways  in  which  the  forged 
Instrument  could  be  used  by  the  forger,  or 
some  accomplice  employed  by  him,  to  defraud 
the  company  or  the  individual  mentioned  in 
the  indictment,  one  or  both  of  them.  As  the 
writing  mentions  a  "check-roll"  for  July,  it 
is  fair  to  presume,  after  verdict,  that  it  ex- 
isted, and  that  it  was  a  check-roll  of  the  com- 
pany; also  that  Banister's  name  was  there- 
on, and  that  the  roll  showed  some  amount  of 
money  due  him.  The  forged  certificate  on 
its  face  not  being  transferable,  the  holder  of 
the  same,  whether  the  forger  or  his  accom- 
plice, might  be  enabled  thereby  to  personate 
Banister  successfully  in  drawing  the  money 
Indicated  as  due  him  by  the  check-roll.  The 
accomplishment  of  this  fraud,  it  may  be, 
eoQld  be  prevented  only  by  the  precautionary 
measure  of  having  the  holder  of  the  oertifi- 
cate  otherwise  identified.  This  precaution 
might  be  omitted,  and,  if  so,  it  can  be  easily 
seen  how  the  forged  instrument  might  be 
nsed  to  accomplish  the  fraud.  Other  meth- 
ods of  its  accomplishment  might  be  possible, 
and  might  have  appeared  to  the  jury  with 
•Offlcient  certainty  through  the  medium  of 
the  evidence.  We  need  not  attempt  to  point 
out  more  than  one  possibility.  We  are  sure, 
•t  all  events,  that  the  intimation  of  counsel 
that  it  was  impossible  for  the  alleged  fraudu- 
lent intention  to  be  oonsummated  is  not  cor- 
rect. The  most  that  can  be  said  is  that  the 
^rriting  is  ambiguous;  and  under  our  system 

iboth  civil  and  criminaH  ambiguities  are  re- 
Wred  to  the  jury  for  interpretation  in  the 
light  of  the  extrinsic  evidence,  and  certainly 
there  is  no  requirement  in  our  law  to  set  out 
In  an  indictment  the  extrinsic  evidence  which 
Is  intended  to  be  adduced  in  support  of  it. 
The  court  committed  no  error  in  refusing  to 
arrest  the  judgment  on  the  motion  sabmit- 
ted.    Judgment  aflSrmed. 
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(83  On.  270) 

Pulaski  Countt  e.  Pollock  et  at.,  (Thomp- 
son et  al.,  Litervenors.) 

Sahb  e.  Sahk^  (Vavohn,  Intervener.) 

{Supreme  Court  of  OtorgiOL    July  8, 18S9.) 

ComrTT  ComassioNiBS — CoKsnTunoiiAi.  Law. 

\.  Acta  Oa.  1886,  p.  861,  creating  the  board  of 
ooontr  commissionerB  of  Pulaski  county,  declares 
that  tba  commissioners  "shall  have  ezolusive  ja- 
risdiction  in  said  count/  in  examining  and  anmt- 
ing  the  accounts  of  all  officeiB  oolleotinff  or  dis- 
barsing  the  money  of  the  oonnty,  and  In  oringing 
said  oiBoers'  to  a  speedy  settlement. "  Held,  thM 
this  act,  oonstmed  in  connection  with  the  general 
law  of  the  state,  authorizing  officers  having  con- 
trol of  taxes  to  issue  executions  against  defaulting 
oolleotors,  gave  the  county  commissioners  exdii- 
sive  jurisdiction  to  issue  an  exeoatlon  against  the 
delinquent  tax  collector  of  Pulaski  county  in  order 
to  bring  him'  to  a  "speedy  settlement. " 

2.  Where  an  execution.  Issued  by  the  county 
commissioners  against  a  delinquent  tax  collector, 
has  been  signed  oy  the  commissioners,  the  signa- 
tnre  of  the  clerk  is  not  neoessary  to  its  validity. 

8.  Const.  Ga.  art  6, 1 19,  provides  that  the  legis- 
lature shall  have  power  to  provide  for  the  oreaUon 
of  county  commissioners  in  such  counties  as  mqr 
require  them,  and  to  define  their  duties.  Article 
11,  {  S,  provides  that  whatever  tribunal  or  officers 
may  hereafter  be  created  by  tlie  legislature  for 
the  transaction  of  county  matters,  shall  be  uniform 
throughout  the  state,  and  of  the  same  jurlsdiotion 
and  remedies.  Held,  that  these  provisions  author- 
ize the  legislature  to  pass  separate  and  distinct 
acts  for  any  counties  requiring  county  commis- 
sioners, and  tliat  it  is  not  necessary  that  these  acts 
shall  be  idilce  or  uniform  in  their  operation  in  all 
the  oonntiea  requiring  county  commissioners. 

i.  On  the  return  of  tt  fieri  faeUu  a  motion  to 
quash  the  writ  cannot  be  made  by  claimants  to 
tne  property  levied  on  who  were  not  parties  to 
the  original  proceeding,  as  their  remedy  is  against 
the  levy,  by  motion  to  dismiss,  and  not  against 
the  writ  itself. 

Error  from  superior  court,  Pulaski  oountyt 
ROBBBTS,  Judge. 

Jordan  <£  Watson,  for  plaintiff  in  error. 
Martin  (C  Smith,  for  defendants  in  error. 

SiMHONS.  J.  The  same  questions  wero 
made  in  both  of  these  cases,  and  they  were 
argued  together,  and  this  decision  and  judg* 
ment  will  apply  to  both.  The  commission- 
ers  of  roads  and  revenues  of  Pulaski  county 
issued  an  execution  against  Pollock,  the  tax* 
collector  of  the  county,  and  the  sureties  on 
his  bond,  for  the  sum  of  02,512,  with  20  per 
cent,  per  annum  penalty,  bom  the  21st  of 
May,  1888.  The  execution  recited  that  it 
was  issued  because  Pollock,  as  tax-collector 
for  the  year  1887,  failed  to  make  a  settlement 
of  taxes  due  the  county,  and  pay  into  the 
treasury  <tf  the  county  the  amount  of  said 
taxes  due.  The  execution  was  signed  by  the 
five  persons  constituting  the  board  of  com- 
missioners. It  was  levied,  among  other 
things,  on  certain  land  in  the  town  of  Coch- 
ran, and  also  on  a  horse  and  buggy,  all  of  said 
property  being  levied  on  as  the  property  of 
Pollock.  A.  J.  Thompson,  and  others,  claimed 
the  land,  and  Vaughn  claimed  the  horse  and 
buggy.  When  the  issue  thus  made  came  on 
for  a  hearing,  the  plaintifCs  in  execution  ten- 
dered in  evidence  the  >L /a.  The  claimants 
in  each  of  the  cases  made  objection  to  it,  and 
moved  that  it  be  quashed,  on  the  grounds  (1) 
because  the  commissioners  have  and  bad  no 
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power,  nnder  tlio  act  approved  December  20, 
1886.  creating  said  tribunal,  to  issue  ft.  fas. 
summarily  against  the  defaulting  tax  collect- 
or and  his  sureties,  said  act  failing  to  pre- 
scribe any  mode  for  compelling  payment  by 
the  officers  of  the  county  of  money  collected 
by  them;  and  (2)  because  the  ft.  fa.  was 
not  signed  by  the  clerk  of  said  board  of 
commissioners,  but  was  signed  by  the  com- 
missioners themselves,  wlien  it  suould  have 
been  signed  by  said  clerk  and  borne  teste 
in  the  name  of  said  commissioners.  The 
court  sustained  the  motion,  and  ordered  the 
ft.  fa.  quashed  on  both  of  said  grounds,  to 
which  decision  the  plaintiff  in  execution  ex- 
cepted in  each  case. 

1.  We  think  the  court  erred  in  sustaining 
these  demurrers.  Claimants  have  no  right 
to  move  to  quash  a  ft.  fa.  which  has  t)een 
levied  on  property  claimed  by  them.  It  is  no 
concern  of  tlieira  whether  the  ft.  fa.  is  good 
or  bad.  Their  proper  motion  would  have 
been  to  dismiss  the  levy.  If  that  motion  had 
been  granted,  it  would  have  released  their 
property  from  seizure  by  the  sheriff.  As  the 
validity  of  these  executions  was  argued  at 
great  lengtli  before  us,  we  will  not  put  our 
judgment  on  this  technical  ground,  but  will 
consider  the  real  merits  of  the  case. 

2.  The  main  question  argued  before  us 
was,  as  to  whether  the  commissioners  had 
power  and  authority  to  issue  these  executions 
against  the  tax  collector  and  bis  sureties. 
The  trial  judge  decided  that  they  had  no  such 
power.  We  think  he  erred  in  this  ruling. 
The  act  creating  this  board  of  commissioners, 
(Acts  1886,  p.  261,)  dedares  that  they  shall 
nave  exclusive  jurisdiction  in  said  county 
over  the  following  matters.  Among  them, 
in  the  flftb  subdivision  of  section  5,  is  the 
following:  "In  examining  and  auditing  the 
accounts  of  all  officers  having  the  care,  man- 
agement, collecting,  or  disbursing  of  the 
money  of  the  county,  and  in  brining  said 
officers  to  a  speedy  settlement. "  Under  this 
section  they  bad  the  power  to  audit  and  ex. 
amine  the  accounts  of  this  officer,  and  if,  in 
the  examination  of  these  accounts,  they  as- 
certained that  he  was  indebted  to  the  county 
for  taxes  that  he  had  collected  and  not  paid 
over  to  Jthe  treasurer,  power  was  given  them 
to  bring  him  to  a  speedy  settlement.  While 
there  u  no  express  provision  authorizing 
tbem  to  issue  an  execution  against  him  and 
his  sureties,  it  is  difficult  to  see  bow  they 
conid  bring  him  to  a  speedy  settlement  in 
ease  be  refused  to  pay  over  the  money,  unless 
they  issued  an  execution  against  him.  Tiie 
power  to  audit  and  examine,  and  to  bring 
him  to  a  speedy  settlement,  would  be  useless 
anleas  ttiey  liad  the  means  of  enforcing  the  ex- 
amination and  settlement  It  will  be  remem- 
bered that  the  aet  gave  the  oommlssioners 
exdnalTe  JarisdieUon  over  this  matter.  They 
Iwve  an  exclusive  jurisdiction,  and  no  other 
tribunal  wonld  have  a  right  to  lasne  ttiis  ex- 
ecution and  bring  this  officer  to  a  speedy  set- 
tlement. The  l^isiature  certainly  did  not 
intend  to  compel  this  county  to  resort  to  a 


long  and  tedious  suit  In  the  courts  for  the 
collection  of  its  money.  This  act  is  to  be 
construed,  with  reference  to  the  general  law 
of  the  state  in  connection  with  such  matters, 
as  found  in  the  Code.  Hie  general  la w  gives 
to  officers  having  the  control  of  state  or 
county  taxes  the  power  to  issue  executions 
against  deftiultlng  tax  collectors  in  the  sum- 
mary manner  panned  by  the  county  commis- 
sioners in  this  case.  We  think,  therefore, 
that  this  power  to  issue  execution  is  implied 
in  the  authority  given  to  the  oommlssioners 
to  bring  him  to  a  speedy  settlement,  and  that 
this  was  the  Intention  of  thel^slature  when 
it  passed  the  act.  Otherwise  the  power 
given  would  be  nugatory. 

8.  It  was  argued  by  the  defendants  in  er- 
ror that,  if  the  commissioners  did  have  this 
power  to  issue  execution,  the  execution  was 
not  properly  issued  in  this  case  because  not 
signed  by  the  clerk.  We  do  not  think  it  mat- 
ters whether  the  commissioners  signed  ttie 
execution  or  their  clerk.  If  the  clerk  had 
signed  it,  it  would  have  been  by  order  ot  the 
commissioners.  The  signing  by  the  commis- 
sioners of  their  own  names  to  the  execution 
did  not,  in  our  opinion,  make  It  Invalid.  Be- 
sides, the  only  duty  required  of  the  clerk  in 
the  act  is  the  keeping  of  a  hook  in  which  be 
shall  record  the  procMdings  of  the  l>oard. 

4.  It  was  argued  by  the  able  counsel  who 
represented  the  defendants  in  error  that  ad- 
mitting that  under  this  act  the  commission- 
ers were  authorized  to  issue  the  execution, 
and  that  it  was  properly  issued,  still  it  was 
void,  because  the  act  itself  was  unconstita- 
tional  and  void  under  article  11,  §  3  of  the 
constitution,  (Code,  §  5228.)  which  is  as  ftri- 
lows:  "Whatever  tribunu  or  officers  may 
hereafter  be  created  by  the  general  assembly 
for  the  transaction  of  county  matters  shall  hie 
uniform  throughout  the  state,  and  of  the 
same  name,  jurisdiction,  and  remedlea,  except 
that  the  general  assembly  may  provide  for  the 
appointment  of  commissioners  of  roads  and 
revenue  in  any  county."  It  was  claimed 
that  this  act  was  not  uniform  with  others 
passed  for  other  counties  of  the  state  having 
boards  of  commissioners.  We  do  not  agree 
with  this  construction  of  the  constitution. 
Construing  this  section  of  the  constitution 
together  with  section  19,  art.  6,  (Code,  § 
5177,)  which  is  as  follows:  "The  general  a^ 
sembly  shall  have  power  to  provide  for  the 
creation  of  county  commissioners  in  such 
counties  as  may  require  tbran,  and  to  define 
their  duties."— our  opinion  Is  that  ttie  legis- 
lature has  the  power  to  pass  separate  and  dis- 
tinct acts  for  any  counties  of  the  atate  which 
may  require  county  commissioners;  nor  Is  it 
necessary  that  these  acts  shall  be  alike  or  uni- 
form in  their  operation  in  all  counties  wbidi 
have  or  may  require  ooanty  oommlssioners 
therein.  These  sections  do  not  require  ttie 
legislature  to  pass  a  genend  law  defining  the 
duties  and  powers  of  county  commissioners. 
Section  5228  seems  to  contemplate  that  all 
tribunals  or  officers  which  may  oe  created  bj 
the  legislature  for  the  transaction  of  county 
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mutters  shall  be  uniform  throughout  the  state 
except  where  county  commissioners  are  re- 
qnired  by  any  county.  When  commissioners 
are  required  by  a  county,  we  think  that  the 
constitution  does  not  require  tliat  the  acts 
creating  them  shall  be  uniform.  In  order  to 
make  the  acts  aniform  the  legislature  would 
have  to  pass  a  general  law,  applicable  to  all 
counties  which  require  county  commissioners, 
and  this,  we  have  seen,  the  constitution  does 
not  require;  or  the  legislature  would  have  to 
pass  the  sfirae  act  for  every  county  which  it 
passed  for  the  first  county  applying  for  the 
same  under  the  constitution  of  1877.  We 
are  strengthened  in  this  view  by  the  contem- 
poTsneous  construction  placed  upon  these  sec- 
tions by  the  legislature,  commencing  with  the 
first  session  of  Uie  legislature  after  tlie  adop- 
tion of  this  constitution.  Eacli  and  every 
legislature  which  has  met  since  that  time  has 
passed  acts  of  this  character,  creating  county 
oommissioiiers,  and  very  few,  if  any,  of  these 
acts  are  alike  in  tlteir  provisions.  There  is  a 
dilterenoe  in  the  power  given  to  the  commis- 
sioners, the  manner  of  their  election,  their 
number,  and  their  compensation,  and  other 
differences  which  it  is  unnecessary  to  men- 
tion. This  shows  the  construction  placed 
upon  these  sections  of  the  constitution  by  the 
members  of  the  legislature  from  the  adoption 
of  the  constitution  to  the  last  session  of  that 
body,  and  we  know  of  our  own  knowledge 
that  there  were  many  able  lawyers  in  the 
snocessive  legislatures  whose  opinions  on 
qnestions  of  this  sort  have  great  weight  with 
us.  It  is  true  that  in  the  case  of  Con  ley  t. 
Poole,  67  Oa.  254,  Jackson.  C.  J.,  intimates 
that  these  acts  should  be  uniform  in  operation 
in  those  counties  which  shall  require  them; 
but  that,  in  our  opinion,  was  obiter,  as  it  was 
not  necessary  to  decide  that  question  in  the 
case  which  he  had  under  consideration.  For 
these  reasons  we  bold  that  it  is  not  necessary 
for  these  acts  creating  county  commissioners 
in  different  counties  to  itave  a  uniform  oper- 
ation in  every  county  that  requires  them. 
Therefore  the  act  under  consideration  Is  oon- 
■Ututional. 
Judgment  reversed. 

(83  Oa.  14) 

Stitliz  »t  al.  e.  Flbiomo  tt  al. 
(fiupnme  Court  of  Otorgia.   July  99, 1880.) 

Ammnaae*  roa  Bantn  of  Oudtiobs— Oox- 
nmsATioK  Of  Asaieinn. 

1.  An  sisiRnment  by  an  insolvent  debtor  need 
Mt  state  that  the  aasignor  Ia''f«iUngor  Insolvent, " 
aor  is  it  neceeasry  that  it  should  describe  the  nat- 
ure and  ehanoter  of  his  debts,  as  the  law  only  le- 
onins  the  scfaedole  to  give  ue  names  and  rest- 
aSBOSs  «t  the  otedltors,  and  the  amount  dae  each. 

9L  An  ■sslgnment  is  not  invalid  because  it 
does  not  InoluM  In  the  assets  of  the  Insolvent  the 
unexidred  lease  of  a  store-house  which  cannot  be 
met  without  eoBseBt  of  the  owner;  nor  becanae 
BO  aooonnt  is  Blven  of  money  In  the  bai^  tor  which 
efaeoks  tocveaitors  had  beendrswn  prior  to  assign- 
maat 

8.  There  is  no  error  ia  refusing  to  set  aside  an 
assignment  beoouse  it  names  the  compensation  of 
the  assignee,  as  the  law  allows  a  reasonable  com- 
pensation, and  if  the  amount  named  is  unreason- 


able it  can  he  reduced  by  the  court ;  hut  If  this  fact 
is  relied  on  to  prove  fraud,  it  can  be  considered  by 
the  jury  as  a  otrcumstanoe  tending  to  show  the  In- 
tent of  the  assignor; 

Appeal  from  superior  court,  Sichmond 
county;  Romkt,  Judge. 

The  plaintiffs  in  error,  Stultz  A  Blair  and 
others,  moved  to  set  aside  an  assignment 
made  by  the  defendants,  Fleming  &  Bussey, 
for  insuflSciency  and  fraad.  The  motion  waa 
overruled,  and  from  the  order  denying  th* 
motion  plaintiffs  appeaL 

W.  K.  Miller,  J.  fl.  <ft  W.  T.  Davtmn,  C. 
H.  Cohen,  Harper  A  Bro.,  Oha$.  Z.  MeCord, 
and  H.  Phinizy,  for  plaintiffs  in  error.  Foster 
A  Lamar,  Tioiggt  it  Verdery,  and  W.  H. 
Fleming,  contra. 

Simmons,  J.  The  court  did  not  err  In  re- 
fusing to  set  aside  the  assignment  in  this  case 
upon  the  grounds  setout  in  the  bill  of  excep- 
tions. Most  of  the  grounds  are  mixed  ques- 
tions of  law  and  fact,  which  it  Will  be  neces- 
sary for  a  jury  to  pass  upon  under  proper  In- 
structions from  the  court  before  the  assign- 
ment can  be  declared  invalid.  Upon  the 
questions  of  pure  law  made  in  the  record  the 
court  did  not  err,  in  our  opinion.  In  refusing 
to  set  aside  the  assignment  on  these  grounds. 

1.  It  is  unnecessary,  in  our  opinion,  for 
the  assignors  to  state  In  the  deed  of  assign- 
ment that  they  are  "failing  or  insolvent  debt- 
ors." There  is  nothing  in  the  act  which  re- 
quires them  so  to  state. 

2.  Nor  does  it  render  an  assignment  in- 
valid if  the  assignors  provide  therein  for  a 
fixed  compensation  for  the  assigilee.  Whether, 
that  provision  is  in  the  deed  of  assignment 
or  not,  the  law  will  allow  a  reasonable  com' 
pensation ;  and  the  fact  that  the  law  allows 
such  compensation  without  this  provision  in 
the  assignment  does  not  render  the  assign- 
ment Invalid  when  it  is  provided  for  In  tha 
assignment.  If  the  provision  for  compensa- 
tion is  unreasonable,  it  can  be  reduced  by  the 
court  on  Its  settlement  with  the  assignee. 
If  relied  upon  as  a  circumstance  to  prove 
fraud.  It  can  be  submitted  to  the  Jury  on  the 
trial  of  that  issue. 

8.  Kor  is  it  necessaiy,  in  onr  opinion,  for 
the  assignors,  in  their  schedule  of  creditors, 
which  schedule  they  are  required  by  law  to 
file,  to  describe  the  nature  and  character  of 
the  debts,  and  to  state  therein  whether  they 
consist  of  "notes  or  accounts,  whether  barred 
or  not,  whether  secured  or  unsecured. "  The 
act  requires  that  the  "schedule  shall  set  forth 
in  detail  the  name  of,  the  amount  dne  to.  and 
the  residence  of,  each  of  the  creditors  of  the 
assignor."  It  does  not  require  any  further 
description  of  the  debts. 

4.  Nor  did  the  court  err  In  refusing  to  set 
aside  the  assignment  "bemuse  the  assignor* 
failed  to  include  in  their  schedule  of  assets 
the  term  they  owned  under  the  lease  from 
Mrs.  Horton,  administratrix,  of  the  store  they 
occupied,  from  December  81, 18^,  the  date 
of  their  feilure,  to  October  1, 1889.  the  date 
of  the  expiration  of  the  leaae."   It  appears 
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tbat  the  renting  of  the  store-house  was  by  the 
year.  If  it  wus,  the  tenant  could  not  sublet 
the  premises  without  the  consent  of  tlie  land- 
lord. If  ihey  had  assigned  this  unexpired 
term,  the  landlady  might  not  have  agreed  to 
it.  She  might  not  have  desired  the  assignee 
as  a  tenant.  If  the  renting  was  by  the  year, 
the  tenant  liad  no  estate  in  it,  and  therefore 
it  could  not  liave  been  a  part  of  the  tenant's 
assets.  The  landlord  could  have  ejected  the 
tenant  at  any  time  when  the  rent  was  due 
and  unpaid.  We  therefore  do  not  think  the 
assignment  was  invalid  because  the  assignors 
tailed  to  put  this  in  their  schedule. 

5.  The  assignors  bad  a  certain  amount  of 
money  deposited  in  bank  to  their  credit. 
Two  days  before  they  tailed  and  made  tills 
assignment  they  drew  checks  on  the  bank 
for  this  money  in  favor  of  some  of  their  cred* 
itors.  It  appears  that  these  checks  had  not 
been  presented  and  paid  when  the  assign- 
ment was  made,  and  that  the  assignors  did 
not  know  that  they  had  not  been  paid.  It  is 
contended  that  the  assignment  was  void  be- 
cause the  money  was  not  placed  in  the  sched- 
ule as  assets.  We  do  n6t  think  the  failure  to 
place  this  money  in  the  schedule  of  assets 
renders  the  assignments  void  per  st,  under 
the  circumstances.  Courts  differ  as  to 
whether,  after  checks  have  been  drawn 
against  money  in  bank,  the  money  belongs 
to  the  holders  of  the  checks  or  to  the  drawers 
of  the  checks.  These  assignors  seem  to  have 
taken  the  former  view,  and  we  cannot  hold 
that  their  deed  of  assignment  is  void  because 
of  a  mistaken  view  of  the  law,  if  tlieir  view 
is  wrong.  Where  able  and  learned  judges, 
who  have  devoted  their  lives  to  the  study  of 
the  law,  differ  upon  this  question,  certainly 
the  act  and  opinion  of  unprofessional  men 
cannot  be  held  to  be  fraudulent  when  they 
follow  one  line  of  decisions.  Of  course  If 
this  was  done  for  the  purpose  of  defrauding, 
Undering,  or  delaying  the  creditors,  it  would 
void  the  assignment.    Of  this  and  kindred 

Juestions  in  tliis  case,  the  jury  must  be  the 
iidges,  under  the  evidence  and  proper  in- 
atructions  from  the  court.  The  other  ques- 
tions made  in  the  record  were  questions  of 
mixed  law  and  fact,  and  it  is  unnecessary  to 
decide  them  now,  as  they  can  be  determined 
on  the  final  trial  before  the  jury. 

6.  Upon  a  review  of  the  whole  case,  we 
think  the  trial  judge  made  a  wise  disposition 
of  it.  The  bulk  of  the  property  had  been 
sold  {urior  to  the  hearing,  under  interlocutory 
orders  passed  before  the  hearing.  In  his  or- 
der disposing  of  the  case,  the  judge  directed 
that  the  proceeds  of  the  sale  should  be  placed 
in  bank  by  the  assignee,  and  not  paid  out  to 
any  one  except  by  order  of  the  court,  and  that 
all  of  the  proceeds  be  held  ap  except  $500, 
which  he  directed  paid  as  compensation  to  the 
assignee,  and  certain  other  amounts,  the  sal- 
aries of  the  employ^  in  the  store,  until  the 
final  trial  before  the  jury.  This  virtually 
made  the  assignee  the  receiver  of  the  cour^ 
The  court  took  possession  of  the  whole  prop* 
ettj  or  its  proceeds,  and  will  retain  it  until 


the  final  trial.  We  cannot  see  that  the  plain- 
tiffs  in  error  are  in  any  way  injured  by  tliia 
action  of  the  court,  and  we  see  no  ground  for 
their  complaint  of  the  refusal  of  the  court  to 
appoint  a  reoeiver.    Judgment  affirmed. 


Pabbott  9.  Bakkb. 


(82  0«.SM> 


(Supreme  Court  of  Georgia.   July  81,  1880.) 

CiOMFaTBKOT  ow  WimEas  — Btisbhob  —  Saui  v»- 
s«B  BxBOonox. 

1.  Aoootding  to  Powell  r.  Watts,  78  Oa.  77D,  la 
a  stetntory  claim  case  the  ^aimaat  is  a  oompetmt 
witness  in  bis  own  bebaU  to  prove  tnuuactioos 
between  himself  and  the  defendant  In  jL  fa., 
thonRh  the  latter  be  dead. 

9.  Declarations  and  tax  retnms  made  by  the 
vendee,  when  out  of  poMeesion,  and  not  in  the 
presence  of  the  vendor,  are  inadmissible  at  the  in- 
stance of  the  vendee's  creditor,  as  evidence  to 
subject  the  land  to  the  payment  of  his  debt. 

8.  Land  held  by  absolute  deed  as  security  for  a 
debt  still  unpaid,  is  subject  to  levy  and  sale  as  the 
property  of  tbe  vendee,  under  a  judgment  against 
him,  no  matter  whether  the  judgment  creditor 
gave  credit  on  the  faith  of  the  property  so  held  or 
not.  The  porohaser  at  sberilTs  sale  would  acquire 
the  right  to  receive  the  money  due  on  tbe  aeonted 
debt,  as  in  the  ordinary  case  of  purchase  money, 
where  bond  for  titles  Is  outstanding.  RedemptioB 
of  the  land  would  be  sooompUshM  by  paying  to 
him  what  would  otherwise  be  payable  to  the  orig- 
inal vendee.  If  the  deed  was  made  to  defraud  the 
vendor's  creditors,  as  well  as  to  secure  a  debt,  tbe 
land  to  the  extent  of  its  whole  value  would  be  sub- 
ject to  judgments  against  the  vendee,  as  against 
a  statutory  dalm  interposed  by  the'  vendor  him- 
self. 

4.  An  absolute  deed  of  oonveyanoe  oontalning 
a  warranty  of  title,  and  purporting  to  be  made  oa 
a  valuable  consideration,  is  valid  and  Mnding  be- 
tween the  parties,  thoura  made  for  the  purpose  of 
defrauding  creditors.  The  parties  being  in  pari 
delicto,  and  the  oonvejraace  being  an  executed 
contract,  the  vendor  cannot  impeach  it  as  a  muni- 
ment of  title  in  the  vendee,  whether  possession  of 
the  land  has  been  delivered  under  ft  or  not,  nor 
whether  the  vendee  really  paid  the  redted  pnr> 
ohase  money  or  not  The  vendor  Is  estopped.  But 
an  executoiT  contract  by  the  vendee— euoh  as  » 
bond  tor  Utles  to  reoonvey  to  the  vendoi^-maj, 
when  sought  to  be  enforced,  be  Impeached  by  the 
vendee,  or  even  by  his  creditors.  If  shown  to  be 
directly  connected  with  the  fraudulent  s<dieme  in 
which  the  deed  originated.  For  the  purpose  of 
resisting  the  enforcement  of  an  executory  part  of 
the  fraudulent  scheme  the  wh(de  scheme  is  open 
to  Inquiry. 

6.  Delivery  of  a  deed  is  sufficiently  proved  by 
being  recorded,  and  by  the  maker  of  it  being  In 
possession  of  a  written  contract,  signed  by  the  ven- 
dee, stipulating  for  a  reoonveyanoe  of  the  premlsaa 
to  toe  vendor. 
(Suttabiu  bv  the  Court) 
Error  from  superior  court.  Barton  conn> 
ty;  Faik,  Judge. 

Action  by  one  Baker  against  Mrs.  Fanott, 
plaintiff  in  fieri  facta*  issued  upon  a  Judg- 
ment recovered  by  her  against  the  executrix 
of  the  estate  of  one  Johnson,  deceased,  and 
levied  upon  certain  land  conveyed  by  said 
Baker  to  said  Johnson,  deceased.  After  ver« 
diet  found  for  plaintiff,  Baker,  defendant, 
moved  for  a  new  triaL  Tbe  motion  was 
overruled,  and  Mrs.  Parrott  brings  error. 

R.  B.  Trippe  and  A.  8.  Johnson,  for 
plaintiff  in  error.  Baker  A  Heyward,  tat 
defendant  In  error. 

Blboklbt,  0.  J.  It  seems  firom  the  reoord 
that  Baker  made  to  Johnson  three  deeds,— 


Digitized  by  VjOOQlC  ' 


Oa.) 


PABBOTT  c.  BAEEB. 


106S 


two  dated  the  lOUi.  and  one  tbe  11th,  of 
April,  1879.  One  of  the  former  date  em- 
braced certain  premises  which  may  be  brief- 
ly designated  as  the  "Irick  Farm."  It  was 
a  regular  conveyance  in  fee-simple;  the  ex- 
pressed consideration  being  •T.SOO  in  hand 
paid,  tbe  receipt  whereof  was  acknowledged. 
It  warranted  the  title  to  Johnson,  his  heirs, 
etc.,  against  the  claims  of  all  persons  what- 
Boeyer,  and  was  recorded  on  the  7th  of  April, 
1880.  The  other  two  deeds  were  of  like 
character,  but  embraced  olher  and  different 
premises.  Johnson  died.  Mia.  Farrott  ob- 
tained a  money  judgment  against  his  execu- 
trix, as  such,  in  May,  1884;  and  in  Febru- 
ary, J886,  the  fieri  facias  issued  upon  this 
judgment  was  levied  upon  the  Irick  farm  as 
the  property  of  Johnson's  estate.  Baker  in- 
terposed a  claim.  The  claim  case  was  tried, 
and  a  verdict  rendered  for  the  claimant.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled. 

1.  Was  Baker  a  competent  witness  in  bis 
own  behalf  as  to  anything  that  transpired 
between  himself  and  Johnson,  tbe  latter  be- 
ing dead?  According  to  Powell  v.  Watts, 
72  Oa.  770.  he  was.  That  case  is  a  direct 
ruling  upon  the  question;  and,  while  it  is  in 
apparent  conflict  with  Bothwell  v.  Dobbs,  59 
Ga.  787,  the  two  cases  may  possibly  be  recon- 
cilable, because  the  latter  was  not  only  an 
effort  to  prove  by  the  claimant  a  gift  from 
the  deceased  debtor,  but  to  prove  a  gift  by 
parol,  although  the  subject-matter  was  land. 
The  judgment  in  this  statutory  claim  case, 
should  it  be  in  favor  of  the  claimant,  will  not 
affect  Johnson's  estate;  bis  executrix,  as  de- 
fendant in  fl.  fa.,  not  being  a  party  to  the 
present  litigation  between  the  plaintiff  \.ufl. 
fa.  and  the  claimant.  The  land  in  con- 
troversy will  still  be  the  property  of  the  es- 
tate as  fully  and  amply  after  it  is  deter- 
mined not  to  be  subject  to  this  fl.  fa.  as  it 
was  before.  Should  it  be  found  subject,  the 
estate  will  get  the  benefit  in  so  far  as  its 
proceeds  may  payoff  this  execution.  If  it  is 
not  found  subject,  the  estate  will  still  have 
the  land,  and  will  suffer  no  prejudice  by  the 
result  of  the  claim  case.  Possibly,  therefore, 
the  rule  laid  down  in  Powell  v.  Watts,  supra, 
may  be  correct.  At  all  events,  as  the  judge 
below  followed  that  case,  we  shall  not  now 
reverse  his  ruling.  Were  a  suit  brought 
against  Baker  by  the  executrix  for  the  recov- 
ery of  these  premises,  he  would  clearly  be  an 
incompetent  witness  in  his  own  belialf. 
Code,  §  8854.  exception  1. 

2.  There  was  no  error  in  excluding  the 
declarations  of  Johnson,  made  when  Baker 
was  not  present,  as  to  his  (Johnson's)  rights 
In  this  land;  nor  in  excluding  the  tax-books 
ahowing  that  he  returned  the  same  as  his 
property  for  taxation.  Johnson  never  en- 
tered into  possession  of  tbe  land,  and  his  dec- 
larations and  tax  retnm  must  therefore  have 
been  made  when  out  of  possession,  and.  con- 
sequently, when  of  no  ndne  to  characterize 
poesession,  or  show  an  adverse  holding. 

8.  Tbe  claimant  Introduced  in  evidenee 


two  writings  bearing  Johnson's  signature, 
one  of  them  dated  April  11, 1879;  the  other, 
April  7, 1880.  Neither  of  them  was  under 
seal.  Tbe  first  was  in  these  terms:  "Georgia, 
Bartow  County.  Upon  prompt  payment  to 
me,  my  heirs,  executors,  or  administrators, 
by  Thomas  H.  Baker,  bis  heirs,  assigns,  ad- 
ministrators, or  executors,  the  sum  of  $150, 
I  hereby  bind  myself,  my  heirs,  administra- 
tors, executors,  in  the  sum  of  $10,000,  firmly 
by  these  presents,  to  make  and  execute  unto 
Thomas  H.  Baker,  his  heirs,  assigns,  ad- 
ministrators, and  executors,  a  good  and  suf- 
ficient title  to  all  the  property  enumerated  in 
two  deeds  made  by  said  Baker  to  me,  bear- 
ing date  April  10, 1879,  aud  all  that  proper* 
ty  enumerated  In  a  deed  made  by  said  Baker 
to  me,  bearing  date  April  11, 1879,  said  deeds 
having  been  made  by  said  Baker  to  me  to  se- 
cure the  payment  of  said  Baker  of  such  sum 
of  $150."  The  second  was  in  these  terms: 
"Georgia,  Bartow  County.  Wbereas,Thoma8 
H.  Baker  has  executed  to  me  two  deeds,  one 
dated  April  10,  1879,  and  the  other  dated 
April  11,  1879,  to  certain  lands  therein  men- 
tioned, now,  I  hereby  agree  to  rec<mvey  to 
him  said  lands  whenever  called  on  by  him. 
April  7.  1880." 

It  will  be  seen  that  all  three  of  tbe  deeds 
were  included  in  the  first  of  these  documents; 
and,  supposing  the  object  of  the  conveyances 
to  be  fully  and  truly  stated  in  this  writing, 
the  qoeslion  arises  whether  the  land  levied 
on,  if  it  was  conveyed  as  security  only,  is 
subject  to  tbe  plaintiff's  execution  to  the  ex- 
tent of  Johnson's  interest  therein,  to-wit, 
$150.'  The  court  below  was  of  opinion  thai 
this  question  turned  on  a  second  question, 
namely,  whether  tlie  plaintiff  ia  ft.  fa.  gave 
Johnson  credit  upon  tbe  faith  of  this  propel^ 
ty.  Tbe  motion  for  a  new  trial  in  one  of  its 
grounds  complains  that  the  court  erred  in 
charging  the  jury,  in  substance  and  effect, 
that  she  must  have  credited  Johnson  on  tlK 
faith  of  the  property  levied  upon,  or  it  could 
not  be  subjected  to  her  fl.  fa.  We  think  this 
was  error.  The  legal  title  being  in  Johnson 
by  an  absolute  deed  to  secure  payment  of  a 
debt,  Johnson  had  an  interest  in  the  land 
commensurate  with  the  amount  of  that  debt 
The  rule  is  that  the  lien  of  a  judgment  agai  nst 
the  holder  of  the  legal  title  binds  the  proper* 
ty  to  the  extent  of  the  l)eneflcial  interest 
which  such  bolder  has  in  the  property.  Freem. 
Judgm.  §§856,  857;  Ware  v.  Jackson.  19 
Ga.  452;  CorbaUy  t.  Hughes,  59  Ga.  49S. 
Even  if  tbe  ease  fells  underthe  provisions  of 
section  1969  of  the  Code,  we  think  such  title 
as  a  delitor  has  in  land  is  subject  to  levy  and 
sale  by  virtue  of  any  Judgment  rendered 
against  him  or  his  lepreaentatives;  the  Code 
(section  8580)  declaring  that  judgments  bind 
all  the  property  of  tbe  defendant,  both  real 
and  personal,  from  their  date,  except  as  other- 
wise provided  in  the  Code  itself.  Tbe  gen- 
eral rule  with  respect  to  •  bond  for  titles  is 
that  until  the  money  Is  paid  in  fnll  the  prop* 
erty  is  subject  to  Judgment  liens,  and  to  ssM 
thereunder  as  the  property  of  the  ywAat, 
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(the  maker  of  the  bond.)  and  the  purchaser 
acquires  the  right  to  receive  the  unpaid  pur- 
chase money  in  lien  of  the  vendor.  So  here, 
we  think,  no  matter  when  the  debt  of  the 

Jilaintiff  lafl./a.  was  created,  the  lien  of  her 
udgment  attached  upon  this  land,  unless  the 
money  which  it  was  conveyed  to  secure  has 
been  paid.  It  could  not  have  beien  the  inten- 
tion of  the  legislature  that  a  debtor  might 
convey  his  land  to  his  creditor  for  an  express 
consideration  of  97,500  in  hand  paid,  and 
then  set  up  as  against  his  creditor's  creditors 
that  he  acquired  no  interest  whatever  in  the 
land.  True,  section  1971  declares:  "The 
vendor's  right  to  a  reconveyance  of  the  prop- 
erty, upon  his  complying  with  the  contract, 
shall  not  be  affected  by  any  liens,  incum- 
branees,  or  rights  which  would  otherwise  at- 
tach to  the  pr(q>erty  by  virtue  of  the  title  be- 
ing in  the  vendee;  but  the  right  of  the  ven- 
dor to  a  reconveyance  shall  be  absolute  and 
permanent  upon  his  complying  with  his  con- 
tract with  the  vendee  according  to  the  terms. " 
This  is  not  inconsistent  with  selling  tlie  land 
as  the  property  of  the  vendee,  since  the  sale 
would  only  substitute  the  purchaser  in  his 
place  to  receive  the  unpaid  purchase  money, 
as  it  does  in  other  cases  of  sole  where  bond 
for  titles  is  outstanding.  But  we  think  where 
a  deed  given  for  security  is  intended  to  fall 
nnder  section  1969  of  the  Code,  It  ought  to 
contain  some  reference  to  the  statute,  or  in- 
dicate in  some  other  way  the  purpose  for 
which  it  Is  execnted.  Why  should  the  false 
and  fictitious  statement  that  the  considera- 
tion of  the  deed  is  money  in  hand  paid  be  in- 
troduced where  no  such  consideration  exists? 
A  deed  can  be  made  absolute  and  convey 
tiUe  under  the  statute  quite  as  well  by  speak- 
ing the  troth  as  by  speaking  a  falsehood. 
Roland  v.  Coleman,  76  Gu.  652.  Recovery 
can  be  had  in  ejectment  npon  a  deed  given 
for  security  merely.  Oellrksh  v.  Railroad, 
78  Oa.  889,  and  cases  cited.  The  bolder  of 
the  bond  for  titles  might  never  pay  the  debt 
and  redeem  the  land.  In  that  case,  to  whom 
would  the  land  belong?  The  maker  of  the 
bond  may  collect  Iiis  money  as  provided  in 
section  1970  of  the  Code,  but  he  is  not  con- 
fined to  that  remedy.  Dykes  t.  MeVay, 
67  Ga.  502.  Doubtless  obiter  dieta  may  be 
found  in  some  of  the  cases,  suggesting  or  im- 
plying that  liens  will  not  attach  while  land 
is  held,  nnder  section  1969,  as  security;  but 
there  is  no  direct  decision  to  that  effect  that 
we  are  aware  of. 

The  second  instrument  above  recited,  con- 
nldered  as  an  agreement,  is  nudum  pactum, 
no  consideration  being  expressed  or  indicated 
for  its  exeoation.  Xor  do  we  think  it  fairly 
imports  the  payment  by  Baker  to  Johnson  of 
any  part  of  the  debt  referred  to  in  the  former 
Instrament.  What  it  does  signify  in  this  re- 
spect, or  as  tending  to  show  a  rescission 
touching  two  of  the  three  deeds,  is  a  question 
fOr  the  jury,  in  the  light  of  lUl  the  circum- 
stances. It  seems  to  indicate  a  purpose  to  re- 
lease frbm  Johnson's  claim  of  title  the  prem- 
!»••  embisced  in  twp  of  ttie  deeds,  but,.even 


as  such  rdease,  it  has^  tAen  alone,  no  force, 
for  lack  of  a  consideration.  Foster  v.  Rather* 
ford,  20  Ga.  676  ^  Lowe  v.  Bryant.  82  Oa. 
285.  Besides,  standing  alone,  it  is  wholly 
wanting  in  certainty  with  respect  to  whi(u 
of  the  deeds  dated  April  10th  it  refers  to. 
The  only  certainty  is  that  it  does  notmnbraoe 
both,  and  we  can  see  no  reason  for  applying 
it  to  the  deed  conveying  the  Irick  land,  r^ber 
than  to  the  other  deed  of  the  same  date. 

4.  But  the  plainUff  claimed  a  wider  and 
more  comprehensive  lien  for  ber  judgment. 
upon  the  ground  that  Johnson's  undertaking 
to  reconvey,  as  embodied  in  the  first  instru- 
ment above  recited,  being  an  executory  eon* 
tract,  was  not  obligatory,  because,  as  the 
plaintiff  sought  to  prove,  it  was  the  ofhpring 
of  a  fraudulent  scheme,  shared  in  by  both 
Baker  and  Johnson,  to  hinder,  delay,  and  de- 
fraud Baker's  creditors.  The  theory  advanced 
was  that  all  three  of  the  deeds  from  Baker  to 
Johnson  were  executed  for  that  purpose,  in 
whole  or  in  part;  that.Baker  carried  out  tiis 
part  of  the  scheme  by  conveying  title  to 
Johnson ;  and  that  Johnson  undertook  to  ex- 
ecute his  part  by  reconveying  to  Baker  upon 
the  payment  of  a  real  or  pretended  debt  of 
$150.  Though  the  position  of  counsel  be- 
fore US  was  not  formulated  in  these  terms, 
its  legal  import,  as  we  understood  it,  was 
substantially  as  now  stated.  On  this  line  «t 
attack  the  plainUfl  tendered  in  evidence  at 
the  trial  in  the  court  below  the  two  deed*  ad- 
ditional to  that  embracing  the  Irick  farm,  ao 
as  to  have  all  three  deeds  before  the  jury  up- 
on the  question  of  fraud.  She  also  offered 
to  prove  certain  admissions  of  Baker  that  the 
Irick  farm,  as  well  as  the  other  property,  was 
conveyed  to  Johnson  simply  and  solely  in  or^ 
der  to  give  Baker  time  to  beat  off  or  com- 
promise with  his  creditors,  and  that  Johnson 
never  paid  him  one  cent.  The  court  ruled 
out  the  two  deeds  and  these  admissions.  We 
think  this  also  was  error.  There  is  evidence 
in  the  record  tending  to  show  that  at  the 
time  these  conveyances  were  execnted  Baka 
owed  outstanding  debts;  indeed,  was  heavily 
involved.  If  he  conveyed  the  Irick  tiurm  to 
Johnson  for  tlie  purpose  specified  in  his  im- 
puted admissions,  although  an  additional  ob- 
ject might  have  been  to  secure  a  debt  which 
he  owed  to  Johnson,  the  consideration  oS.  the 
conveyance  was  infected  with  fraud,  and. 
being  illegti  in  part,  if  not  in  whole,  the 
conveyance  was  utterly  V4rid  as  against  cred- 
itors, but,  being  an  executed  contract,  was 
(;ood  and  valid  as  between  the  parties,  and 
pasasd  to  Johnson  a  title  upon  which  he  could 
recover  the  promises  from  Baker  in  eject- 
ment, (Doe  V.  Roberts,  2  Bam.  &,  Aid.  867; 
Jackson  v.  Gamsey,  16  Johns.  189;  Broaghtoa 
V.  Broughton,  4  Rich.  Law,  ^1 ;  McQeskey  r. 
Leadbetter,10a.551;  Adams  v.  Barrett,  6  Ga. 
404;)  and  the  land  would  be  subject  to  levy 
and  sale  for  Johnson's  debts,  (Hutley  v.  Iil»- 
Anulliy.  4  Yeates,  96.)  On  the  other  hand, 
Johnson's  contract  to  reoonv^.  n(A  being  oc- 
ecnted.'bnt  executory /wooid  beeneon  which 
neither  courts  of  laW'  nor  eqoiiy  would  af- 
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ford  any  remedy,  the  parties  thereto  being  in 
pari  delicto.  How«ll  t.  Fountain,  3  Oa. 
176;  Peacock  v.  Terry,  9  Ga.  137;  Gait  t. 
Jackson,  Id.  151;  Heineman  v.  Newman,  55 
Ga.  262.  The  distinction  to  'which  we  have 
referred  between  executed  and  execatory 
contracts  (as  to  which  see  Code,  jj  2715)  is 
wlflely,  we  may  say,  almost  uniTersally,  rec- 
ognized. Bump,  Fraud.  (Jon v^8d  Ed.)  444, 
446,  and  authorities  cited;  Wait,  Fraud. 
Conv.  §§  895,  397,  898;  Bish.  Cont.  §  1208; 
Herm.  Estop.  §§  577,  599.  One  case  in  our 
Beporte,  (Harrison  v.  Hatcher,  44  6a.  638.) 
decided  by  two  judges,  overlooking  this  dis- 
tinction, holds  that  courts  will  not  aid  the 
grantee  in  a  fraudulent  deed  to  get  posses- 
sion. In  not  one  of  tlie  authorities  which 
that  case  cites  was  any  deed  made  by  the  de- 
fendant to  the  plaintiff  in  the  action;  and 
the  ruling  of  the  case  is  in  conSictas  well 
with  the  decision  in  McCleskey  t  Leadbetter 
and  the  doctrine  of  Adams  v.  Barrett,  supra, 
as  with  the  general  current  of  anthoriiies. 
If  that  ruling  is  not  clearly  wrong  it  must  be 
by  reason  of  some  peculiar  facts  in  the  terms 
of  the  deed  or  otherwise,  not  reported.  The 
deed  before  us  expresses  a  substantial  money 
consideration  as  paid,  whereas  the  deed  in- 
volved in  Harrison  v.  Hatcher  may  have  ap- 
peared, on  its  face,  voluntary.  A  distinc- 
tion turning  on  actual  payment  of  some  con- 
sideration by  the  fraudulent  purcliaser, 
though  doubtless  unsound,  unless  properly 
restricted,  is  suggested  by  what  was  said  in 
Goodwyn  v.  Goodwyn,  20  Ga.  600,  in  which 
case  there  was  no  deed  at  all;  and  it  is  also 
mentioned  in  Bush  v.  Bogan,  65  Ga.  320. 
Other  cases,  (such  as  Tufts  v.  Du  Bignon,  61 
Ga.  822,  and  Palmer  v.  Melson,  76  Ga.  808,) 
In  which  the  relation  of  landlord  and  tenant 
was  involved,  stress  the  fact  of  possession 
having  changed  in  pursuance  of  the  alleged 
fraudulent  deeds.  We  think,  however,  that 
both  upon  principle  and  authority  the  fraud- 
ulent maker  of  such  instruments  is  bound  by 
them  according  to  their  terms,  irrespective 
both  of  any  actual  payment  of  a  considera- 
tion, or  any  contemporary  or  subsequent 
change  of  possession.  A  deed  signed,  sealed, 
and  delivered,  and  expressing  a  valuable  con- 
sideration on  its  face,  imports  a  legal  cousid- 
oration,  and  the  maker  is  estopped  from  al- 
leging or  proving  the  contrary  to  defeat  the 
deed  as  title,  if  to  do  so  involves  setting  up 
his  own  turpitude,  and  convicting  himself  of 
a  deliberate  intent  to  defraud  liu  creditors. 
While  the  recital  in  a  deed  of  the  payment  of 
the  purchase  money  is  not  conclusive,  and 
while  the  consideration  may  always  be  in- 
quired Into  when  the  prlndples  of  justice 
may  require  it.  (Ck>de,  p  2690, 2698,)  yet  the 
principles  of  justice  nefther  require  nor  allow 
the  inquiry  at  the  instance  of  the  fraudulent 
grantor.  Were  such  indulgence  accorded 
him,  the  rule  of  public  policy  sought  to  be 
subserved  by  visiting  loss  upon  the  oon- 
trivors  and  perpetrators  of  fraud,  and  there- 
by discouraging  attempts  at  fraud,  would  in 
a  great  degree  be  nugatory.    Nor  is  any 


change  of  possession  requisite  to  completely 
and  effectually  pass  the  title  to  land  by  deed. 
The  title  passes  as  completely,  so  far  as  the 
parties  to  the  conveyance  are  concerned, 
where  the  possession  to  retained,  as  where  it 
is  delivered.  Especially  must  this  be  so 
where  the  vendor  accepts  ttom  his  vendee  a 
bond  for  titles,  or  an  obligation  to  reconvey.- 
Gibson  v.  Hough,  60  Ga.  588.  The  holder 
of  a  bond  for  titles,  with  the  purchase  money 
unpaid,  is,  legally  speaking,  never  in  adverse 
possession  as  to  the  maker  of  the  bond,  but 
is  a  quasi  tenant  under  him.  Stamper  v. 
Griffin,  12  Ga.457;  Beverly  v.  Burke,  14  Ga. 
73.  It  is  a  mistake — a  wide  mistake— to  re- 
gard an  action  of  ejectment  or  complaint  for 
land  as  a  call  upon  the  court  to  enforce  the 
fraudulent  deed  as  a  contract  The  law,  tak- 
ing the  parties  at  their  word,  and  acting  up- 
on the  deed  as  pure,  has  already  executed  it 
as  a  contract,  and  transmuted  it  into  title. 
The  court  is  called  upon  to  do  nothing  in  be- 
half of  the  plaintiff  in  a  suit  to  recover  the . 
land  bnt  that  which  it  does  for  every  plain- 
tiff who  comes  armed  with  complete  title  to 
recover  possession  of  bis  property.  On  the 
question  of  title  or  no  title  the  rules  of  law 
exclude  inquiry  into  any  fraud  out  of  which 
the  deed  sprang.  The  court,  when  adjudicat- 
ing upon  the  instrument  as  title,  is  not  at 
liberty  to  know  or  ascertain  that  It  originated 
in  the  mutual  fraud  or  collusion  of  the  par- 
ties. Where  the  application  before  the  conrt 
is  to  take  the  fruits  of  some  executory  ele- 
ment of  the  deed,  such  as  the  covenant  of 
warranty,  then  its  origin  in  mutual  fraud  is 
open  to  investigation,  and  the  midter  of  the 
deed  can  successfully  defend-  upon  that 
ground  an  action  for  a  breach  of  the  cove- 
nant. Either  of  the  parties  in  pari  deltota 
may  avoid  executory  undertakings  in  or  out 
of  the  deed,  provided  they  are  connected  with, 
and  constitute  a  part  of,  the  fraudulent 
scheme  or  conspiracy.  It  is  for  this  reason 
that  the  evidence  offered  and  rejected  was 
admissible.  It  is  not  admissible  to  make  the 
deed  better  for  Johnson,,  bis  estate,  or  bis 
creditors,  than  it  would  be  as  the  parties  left 
it.  The  deed  has  no  need  of  l)elng  made  be^ 
ter;  for,  as  we  have  seen,  whether  the  fraud 
l)e  exposed  or  not,  the  oonveyance  is  com- 
pletely valid  and  operative  as  a  muniment  of 
title  in  favor  of  Johnson  against  Baker.  The 
evidence  is  admissible  alone  for  the  purpose 
of  manifesting  the  imputed  vice  in  the  exec- 
utory contract  of  Johnson  to  reconvey  to 
Baker,  and  to  outlaw  it.  If  that  contract 
should  be  found  tainted  with  the  fraud  im- 
puted to  it,  we  tliink  Johnson's  creditors  may 
take  advantage  of  its  inOrmity,  so  long  as 
the  contact  remains  executory,  and  tliat  in 
their  behalf  the  property  embraced  in  the 
deed,  to  the  extent  of  its  whole  value,  will 
be  treated  as  assets  belonging  to  Johnson's 
estate,  and  subject  to  the  payment  in  full  of 
Judgments  legally  rendered  against  the  rep- 
resentatives of  that  estate. 

5.  The  delivery  of  the  deed,  whether  John- 
son ever  had  manual  possession  of  It  or  nott 
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we  consider  established  hj  Its  being  one  of 
tlie  deeils  embraced  in  tbe  executory  contract 
for  a  reconveyance,  and  by  its  being  record- 
ed. These  two  facts,  taken  together,  leave 
no  room  for  doubt.  Indeed,  tbe  former, 
standing  alone,  would  seem  to  be  oondasive. 
Jialey  v.  Boss,  59  Ga.  862.  Judgment  re- 
versed. 


(80  Oa.  S6«) 


Bailet  e.  Statb. 


{aupreme  Court  of  Oeorgia.    October  28, 1887.)> 

COKFESSIO^IS  AS  EVIDBNOK. 

In  a  trial  for  laroenr,  a  polloeman,  who  ar- 
rested defendant  and  one  EL,  testified  that  when 
defendant  and  H.  were  disputing  over  the  matter 
he  said  to  them  that  whicbever  one  atole  this  vest 
should  confess  it,  and  defendant  said,  "I  toolc  tbe 
vest;"  that  he  released  H.,  and  no  inducement  or 
threat  was  made  to  procure  the  confesBion.  He 
was  corroborated  by  another  policeman.  H.,  as  a 
witness  for  defendant,  stated  that  the  policeman 
said  to  him:  "If  you  committed  this  laroeny  it 
would  he  best  for  you  to  confess  it.  You  will  get 
a  lighter  fine. "  At  aformer  trial,  H.,  as  a  witness 
for  the  state,  bad  testified  ttiat  the  confession  was 
not  freely  and  volniitarUy  made,  and  the  court 
excluded  it.  Held,  that  it  was  not  error,  on  the 
second  trial,  to  admit  the  testimony  of  the  officers 
as  to  the  confession  without  calling  H.  as  a  witness 
for  tbe  state,  and  to  submit  the  question  to  tiie  jury 
as  to  whether  the  confession  was  freely  and  volun- 
tarily m  ade,  and  a  motion  for  a  new  trial  was  prop- 
erly denied.* 

Error  from  city  oonrt  of  Atlanta;  Van 
Epfs,  Judge. 

Defendant,  Bailey,  was  tried  in  the  city 
court  of  Atlanta  on  an  accusation  of  larceny 
from  the  bouse.  Tbe  evidence  showed  that 
he  and  one  Harris  went  into  a  store,  and, 
while  the  latter  was  being  waited  on,  defend- 
ant went  back  to  a  pile  of  clothing, — vests, 
etc., — and  commenced  looking  at  them.  A 
clerk  waited  on  Harris,  and  then  turned  to 
defendant,  who  walked  out.  He  carried  a 
basket,  through  a  hole  in  the  top  of  which  the 
clerk  sawavMt,  which  he  identified  as  belong- 
ing to  the  store.  He  took  hold  of  tbe  basket, 
charging  defendant  with  having  stolen  the 
Teat.  Defendant  pulled  away,  and  ran  off. 
The  police  oflScer  who  arrested  defendant 
testified  that  when  he  was  carried  to  the  sta- 
tion-house, he  was  confronted  with  Harris, 
and  the  two  had  a  dispute  about  the  matter; 
that  the  officer  said  to  them:  "Now,  which- 
ever one  of  you  stole  this  vest,  confess  it, 
and  let  me  turn  the  other  loose,  for  there  is 
no  use  in  looking  you  both  up;"  that  at 
length  defendant  said.  "I  took  the  vest;" 
that  Harris  was  then  released ;  and  that  there 
was  no  inducement  held  out  or  threats  made 
to  procare  tbe  confession.  Another  ofiBcer 
corroborated  this.  Harris  testified,  fbr  de- 
fendant, that  the  policeman  said  to  him :  "If 
you  committed  ttds  larceny,  it  would  be  best 


'PublioaUoB  delayed  fhroogh  failnre  to  reodve 
copy. 

'As  to  when  confessions  are  admissible  in  evi- 
dance,  see  Territory  v.  Underwood,  <Uont.)  19  Pao. 
Rep.  898,  and  note:  Anderson  v.  State,  (Neb.)  41 
N.  W.  Rep.  867.  and  note;  Long  j.  SUte,  (Ala.)  6 
South.  Rep.  448;  Keeley  v.  State,  (TSz.)  11  &  W. 
Rep.  878,  and  oases  cited;  Rlitolo  V.  Odm.,  (Fa.)  17 
AtLE(V.taO.     .  ,  " 


for  yon  to  confess  it;  yon  will  get  a  lighter 
fine."  Tbe  remainder  of  liis  testimony  did 
not  conflict  with  that  of  tbe  state.  After 
verdict  of  guilty  the  defendant  moved  for  a 
new  trial  on  tbe  grounds  that  the  verdict 
was  contrary  to  law  and  evidence,  and  be- 
cause of  the  admission  of  the  testimony  tor 
the  state  as  to  the  confession.  It  appeared 
that  at  a  former  trial  Hurls  had  been  intro- 
duced as  a  witness  for  tbe  state,  and,  his  tes- 
timony being  that  the  confession  was  not 
freely  and  voluntarily  made,  the  evidence  to 
show  such  confession  was  excluded  by  tiie 
court.  On  the  present  trial  the  state  solici- 
tor stated  that  he  would  not  introduce  Har- 
ris, but  would  rely  on  the  testimony  of  the 
police  officers  as  to  the  confession.  The 
court  admitted  this  testimony,  and  submitted 
to  ttie  jury  whether  the  confession  was  freely 
and  voluntarUy  made,  in  view  of  tbe  conflict 
of  evidence  on  this  point  Tbe  new  trial  was 
refused,  and  the  defendant  brings  error. 

Wimbtah  &  Walker,  for  plaintiff  in  error. 
H.  Q.  yimn,  Sol.  Gen.,  for  the  State. 

Simmons.  J.  1.  There  was  no  error  in 
overruling  the  motion  fmr  new  trial  in  this 
case. 

2.  There  was  no  wror  in  admitting  tbe 
confessions  of  Bailey  to  go  to  tbe  Jury,  the 
court  instructing  the  jury  to  determine  for 
themselves  whether  the  confessions  were 
freely  and  voluntarily  made  or  not.  Judg- 
ment affirmed. 

(80  QtL.  SSJ) 

Atxanta  Nat.  Baiix  e.  Flbtcheb  «t  al. 
{Supreme  Court  of  Oeorgia.  March  2,  1888.)* 
InfUKonoir— PLBAsmOk 
Where  a  bill,  filed  by  a  creditor  of  a  firm 
against  the  members  thereof,  individually  and  as 
partners,  and  others,  to  restrain  the  foreclosing  of 
a  chattel  mortgage  upon  the  property  of  defen&nt 
F.  and  the  collection  of  a  debt  owed  by  him  to  a 
certain  bank,  which  was  secured  by  a  deed  from 
defendants  F.  and  B.  as  partners,  alleges  fraud 
and  conspiracy  on  the  part  of  tbe  defendants  to 
defeat  the  claims  of  the  general  creditors  of  the 
defendant  firm,  which  is  denied  in  their  answer, 
but  fails  to  allege  the  insolvency  of  either  the 
mort^gee  or  the  bank,  an  injunction  will  not  be 
granted. 

Error  from  superior  court,  (3obb  county; 

Brown,  Judge. 

Bill  in  equity  by  the  Atlanta  National 
Bank,  as  a  general  creditor  on  an  open  ac- 
count, against  A.  A.  Fletcher  and  0.  B. 
Boyd  individually,  and  as  copartners  as  A.  A. 
Fletclier  &  Ck>.,  G.  C.  Burnap,  the  Merchants* 
Bank  and  others,  to  restrun  Burnap  from 
foreclosing  a  chattel  mortgage  upon  the  proi^ 
erty  of  A.  A.  Fletcher,  and  the  collection  ct 
a  debt  by  the  Merchants'  Bank  owed  it  by 
said  Fletcher  and  secured  by  a  deed  to  cer^ 
tain  real  estate  from  Fletcher  &  Ck>.,  for 
which  they  had  received  a  bond  of  titles  back. 
Fraud  against  Burnap,  the  Merchants'  Bank, 
and  other  defendants,  and  conspiracies  be. 
tween  the  defendants  to  defeat  the  claims  of 
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the  geiieral  CNditora  of  Fletcher  &  Co.  were 
alleged  in  the  bill,  but  were  denied  by  the  an- 
swers filed  in  the  case.  The  writ  of  injuno- 
tiun  as  prayed  for  was  denied,  and  complain- 
ant  brings  error. 

Abbott  (t  Smith  and  Phillipt  A  Potter, 
tot  plaintiff  in  error,  ff.  A.  Howett  and  Clap 
A  Blair,  for  defendants  in  error. 

Bi.Ain>POia>,  J.  The  plaintiff  in  error 
filed  his  bill  against  A.  A.  Fletcher  and  C.  B. 
fioyd  individually,  and  as  partners  under  the 
name  of  A.  A.  Fletcher  &  Oo.,  and  against 
G.  C.  Bumap,  the  Merchants'  Bank,  and 
others,  praying  an  injunction  to  restrain 
Bumap  from  proceeding  to  foreclose  a  mort- 
gage upon  personal  property  which  he  held 
against  A.  A,  Fletcher,  and  to  restrain  the 
Mercbanta'  Bank  from  proceeding  to  collect 
a  debt  which  Fletcher  owed  it,  and  for  which 
the  bank  was  secured  by  a  deed  of  convey- 
ance from  Fletcher  &  Co.  to  certain  real  prop- 
erty, the  bank  having  given  Fletcher  &  Co. 
a  bond  for  titles  back. 

In  this  case  there  does  not  appear  from  the 
record  to  be  any  necessity  for  an  injunction. 
There  is  no  allegation  as  to  the  insolvency  of 
the  bank  or  as  to  the  insolvency  of  Bumap. 
For  aught  that  appears,  the  plaintiff  in  error 
is  in  as  good  condition  without  the  injunc- 
tion as  it  would  be  with  it.  An  injunction 
does  not  issue  as  a  matter  of  course,  but  as  a 
matter  of  necessity,  either  to  restrain  a  med- 
itated wrong  or  in  a  case  where  no  adequate 
compensation  in  damages  could  be  obtained. 
So  we  think  that  the  court  was  right  in  re- 
fusing to  grant  the  injunction.  Judgment 
affirmed. 


(80  Oa.  tsn 


Wilson  t».  State. 


(Supreme  Court  of  Oeorgta.    Oot  28, 1887.)' 

A88A.CI.T    WITH  InTINT  TO  Kill. 

1.  On  a  trial  for  assault  with  intent  to  murder, 
the  evidence  showed  that  prosecutor  was  snow- 
balled by  boys  as  he  was  going  home,  and  went  in 
among  them.  As  defendant  approached,  he  con- 
tinued homeward.  She  overtook  him  near  her 
house,  and  asked  him  who  the  boys  in  the  crowd 
were,  and  he  replied  that  he  did  not  know.  Short- 
ly after  defendant  stopped  him  near  her  house  as 
he  came  from  home,  asked  him  tf  he  had  had  her 
"arrested  yet,"  and  accused  him  with  having  a 
pistoL  Upon  his  denial  of  both  she  and  her  sister 
cut  prosecutor  with  a  razor,  cursed  him,  and  threat- 
ened to  cut  his  throat.  He  threw  a  rode  at  her, 
and  the  other  woman  struck  him  with  a  pair  of 
toDgs,  when  a  third  person  interfered.  Defendant 
tesUfied  that  prosecutor  snowtraJled  her,  cursed 
ber,  and  cut  her  band  with  a  knife,  at  the  same 
time  hitting  her  sister  with  a  rock :  that  she  did 
act  use  a  razor;  and  that  prosecutor  was  out  by 
the  person  who  stopped  the  difficulty,  and  "tried  to 
out  around  the  boy's  shoulder  and  cut  his  over- 
coat "    Meld  sufUcient  to  justify  conviction. 

2.  It  is  no  error  In  such  a  case  to  admit  testi- 
mony in  rebuttal  of  defendant's  statement,  after 
the  evidence  on  both  sides  had  dosed. 

8.  Newly-discovered  evidence  that  prosecutor 
first  accosted  and  assaulted  defendant  with  a  rock; 
that  other  boys  then  threw  rooks  at  her  and  her 
•Ister,  the  largest  of  whom  cut  ber  hand  with  a 
large  knife  "over  the  shoulder"  of  prosecutor; 
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that  that  was  the  only  cutting  done:  that  she  bad 
no  Irolfe  or  razor,  and  was  only  trying  to  defend 
heiaelt  from  the  assault*  of  the  boys,— la  not  sufB- 
dent  to  authorixe  the  granting  of  a  new  trial,  and 
would  not  probably  change  the  verdict. 

Error  from  superior  ooort,  Fulton  ooanty; 

B.  H.  Clabk,  Judge. 

Indictment  for  assault  with  intent  to  mur- 
der. The  evidence  showed  that  as  Allen,  the 
prosecutor,  was  going  home,  be  encountered 
some  boys,  who  threw  snowballs  at  him  as 
he  approached.  Ho  went  among  them,  and 
saw  the  defendant  (who  had  probably  been 
pelted  by  snowballs  before  bis  arrival)  ap- 
proaching. He  pursued  his  way  liomeward, 
and  was  overtaken  by  her  near  ber  bouse. 
She  asked  him  who  the  boys  in  the  crowd 
were.  He  replied  that  he  did  not  know. 
Coming  from  his  home  shortly  afterwards,  he 
met  the  defendant  near  her  bouse.  She 
stopped  him,  asked  if  be  had  had  ber  "arrest- 
ed yet,"  accused  him  of  having  a  pistol, (l>oth 
of  which  he  denied,)  and  then  called  another 
woman  from  the  house,  and  cut  Allen  in  the 
shoulder  with  a  razor,  cursing  bim,  and  say- 
ing site  would  cut  his  throat.  He  threw  a 
rock  at  her,  and  the  other  woman  ran  up  and 
struck  him  with  a  pair  of  tongs.  The  diffi- 
culty was  then  stopped  by  a  man,  who  testi- 
fied as  a  witness  for  the  stiite.  Two  wit- 
nesses were  introduced  by  the  defendant,  but 
their  testimony  was  incompetent,  as  neither 
saw  the  difficulty.  Defendant  claimed  that 
Allen  bit  her  with  snowballs,  cursed  her,  and 
cut  her  hand  with  a  knife,  at  the  same  time  hit- 
ting her  sister  with  a  rock.  In  explanation  of 
bow  Allen  was  cut,  she  stated  that  the  man 
who  came  to  stop  the  difficulty  "tried  to  cut 
around  the  boy's  shoulder  and  cut  his  over- 
coat." She  denied  ever  having  used  a  razor. 
In  rebuttal  of  her  statement  the  state  was  al- 
lowed, over  objection,  to  introduce  testimony 
of  one  Eubanks,  tending  to  contradict  it,  and 
to  support  the  evidence  for  the  state  already 
in.  After  verdict  of  guilty,  the  defendant 
moved  for  a  new  trial  on  tlie  grounds  that 
the  verdict  was  contrary  to  law  and  evidence, 
because  of  the  admission  of  the  testimony  of 
Eubanks  after  the  evidence  for  both  sides  had 
closed,  and  because  of  the  newly-discovered 
evidence  of  two  witnesses,  to  the  effect  that 
Allen  first  accosted  defendant,  and  assaulted 
her  with  the  rock  before  she  said  or  did  any- 
thing to  him ;  that  other  boys  in  the  crowd 
then  threw  rocks  at  her  and  her  sister,  the 
largest  one  cutting  ber  band  with  a  large 
pocket-knife  "over  the  shoulder"  of  Allen; 
and  that  this  was  the  only  cutting- that  was 
done,  defendant  having  no  razor  or  knife,  and 
only  trying  to  defend  herself  from  the  as- 
saults of  tlie  boys.  The  new  trial  was  re- 
fused, and  she  brings  error. 

Wimbtih  <t  Walker,  for  plaintiff  in  error. 

C.  D.  Hill,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  1.  There  was  no  error  in 
overruling  the  motion  for  new  trial  in  this 
case.    The  evidence  demanded  the  verdict. 

2.  There  was  no  error  in  admitting  the  tes- 
tiuiony  of  Eubknks  after  the  state  and  the 
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defendant  had  closed  their  teatimony.  Eu- 
bank's  testimony  was  in  rebuttal  of  the  de- 
Cendant's  statement. 

8.  The  newly-discovered  evidence  would 
not  probably  change  the  verdict  on  a  new 
trial.    Judgment  affirmed. 


|gn  Ga.  3eO) 

Btals  v.  Baoos  «t  id. 
(Supreme  Court  of  Oeorala.  Nov.  8, 1887.)' 
CoNPLioTiKO  Land  Gbaiits. 
In  an  action  for  the  recovery  of  certain  land 
containing  850  acres  under  an  original  survey  made 
in  1818,  and  embraced  in  an  old  mill-seat,  defend- 
ant claimed  title  under  a  deed  conveying  three 
tracts  containing  726  acres  included  in  grants  dated 
May  39,  1818,  and  August  13, 1877,  respectively.  A 
surveyor  testified  for  plaintiffs  that  he  made  a  plat 
of  the  property,  which  contained  only  256  acres, 
the  original  survey  of  the  grant  of  1818  being  in- 
correct, and  he  could  locate  It  only  by  surrounding 
tracts;  that  in  his  opinion  the  866-acre  tract  in- 
cluded all  the  mill-dam,  dwelling-house,  and  im- 
provements, which  were  also  included  in  the  grant 
to  one  T.,  in  1877;  tiiat  there  was  no  other  mill- 
seat  near;  that  the  old  surveys  were  carelessly 
made  and  Incorrect.  T.,  under  whom  defendant 
claimed,  and  who  owned  126  acres  under  a  grant 
in  1877,  bounded  by  plaintiff's  land  and  that  of  an- 
other, testified  that  be  found  the  land  in  dispute 
seemed  to  be  vacant,  and  had  it  run  up  as  granted 
to  himself ;  that  he  was  present  when  the  surveyor 
surveyed  the  land  in  question,  and  was  satisfied 
that  if  the  survey  of  1818  was  correct  it  covered  the 
land  in  dispute,  and  it  was  not  vacant.  Held,  that 
a  verdict  for  plaintiff  is  sustained  by  the  evidence, 
and  the  motion  for  a  new  trial  was  properly  de- 
nied. 

Error  from  superior  court,  Tatnall  county; 
HiNES,  Judge. 

Action  by  Columbus  A.,  Archibald,  David, 
and  John  B.  Baggs,  against  one  Ryals,  for 
"a  tract  of  land  containing  350  acres,  agree- 
ably to  an  original  survey,  lying  on  the 
waters  of  Battle  creek,"  in  the  Fortieth  dis- 
trict, G.  M.,  of  Tatnall  county,  "embraced 
in  what  is  known  as  the  <  Michael  Mattox 
Old  Mill-Seat,*  bounded  on  the  north  by  land 
of  Martha  Mints;  east,  C.  Tootle  and  J  J. 
Easterly;  south,  Henry  Byals.  Jr.;  west. 
Henry  Byals,  Jr.,  and  Millard  Rogers." 
Tliey  claimed  under  a  deed  dated  July  15, 

1867,  from  David  S.  Baggs  to  David  J  Baggs, 
in  consideration  of  love  and  affection  for  his 
grandchildren,  and  conveying  to  David  J., 
in  trust  for  bis  children,  (the  plaintiffs,)  the 
land  in  dispute,  with  otiier  lands.  Tbey  al- 
so Introduced  a  deed  dated  November  26, 

1868,  from  Michael  M.  Mattox  to  David  S. 
Baggs,  covering  the  property  in  dispute. 
Also  a  grant  from  the  state  to  John  Mattox, 
coveri  ng  the  same  property.  Also  testimony 
to  the  following  effect:  The  county  survey- 
or made  a  plat  of  the  property,  and  found 
that  it  contained  only  2-56  acres,  the  original 
survey  of  the  grant  being  incorrect,  and  he 
could  locate  it  only  by  the  surrounding  tracts. 
He  detailed  the  method  of  his  survey.  In 
bis  opinion  the  256-acre  tract  include  d  all  the 
mill-dam,  dwelling-house,  and  improvements. 
Thev  are  also  included    in    the  Columbus 
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Tootle  grant.  He  could  not  identify  the  line 
of  the  property  according  to  the  d€greee  laid 
down  in  the  original  plat,  except  one.  He 
knew  of  no  other  mill-seat  near  the  place. 
Many  of  the  old  surveys  were  carelessly 
made,  and  incorrect.  John  Mattox  died  in 
1846  or  1847.  His  son,  Michael  M.  Mattox, 
took  possession  of  the  place  as  his  heir,  and 
held  for  some  years.  David  S.  Baggs  took 
possession  in  his  life-time.  The  dedPendant 
introduced  a  grant  from  the  state  to  John 
Mattox,  dated  ISl-S,  to  a  square  of  600  acres, 
bounded  on  all  sides  by  vacant  land,  with 
Battle  creek  running  through  It.  Also  a 
grant  from  the  state  to  Columbus  Tootle, 
dated  August  13, 1877.  covering  126  acres  in 
Tatnall  county,  bounded  by  Baggs'  and  Kog- 
ers'  land.  Also  a  deed  dated  March  26,  1878, 
from  Columbus  Tootle  to  Columbus  A.  Baggs, 
for  himself,  and  as  trustee  for  John  B. 
Baggs,  Archibald  Baggs,  and  David  Baggs, 
minor  heirs  of  David  J.  Baggs,  deceaised, 
conveying  49  acres  in  the  ForUetb  district, 
G.  M.,  of  TatniUI  county,  granted  by  ttie 
state  to  Tootle  August  13, 1877.  Alsoadeed 
dated  Kovemlier  15,  1878,  between  Columbas 
A.  Baggs  and  John  M.  Baggs  to  William  W. 
Jlogers,  conveying  two-thirds  of  the  land 
comprised  in  the  grant  to  Columbus  Tootle, 
"known  as  the  '  Mattox  Old  l^U.'  "  Also  a 
deed  dated  Februaiy  15.  1881,  from  C.  A. 
Baggs,  administrator  of  "Archey  Baggs,"  to 
C.  P.  Bogers,  conveying  600  acres,  "known 
as  the  '  Mattox  survey,'  "  etc.  The  ordi- 
nary's order  for  the  sale  of  this  land,  and 
Baggs'  letters  of  administration,  were  also 
intrmluced.  Also  a  deed  dated  1879,  from 
W.  W.  Rogers  to  C.  P.  Rogers,  conveying 
196  acres,  granted  to  Columbus  Tootle  on 
August  13,  1877,  known  as  the  "Mattox  Old 
Mill,"  etc.  Also  a  deed  from  G.  P.  Bogers 
to  defendant,  dated  April,  1881,  ooAveying 
three  tracts  "containing  726  acres,  of  which 
600  acres  were  granted  to  John  Mattox, 
grant  bearing  date  29th  of  May,  1813,  and 
two  other  tnicts  granted  to  Columbus  Tootle, 
grant  t)eai'ing  date  August  13.  1877.  Also 
a  deed  dated  July  15,  1877,  from  David  S. 
Baggs  to  David  J.  Baggs,  in  trust  for  the 
use  of  Columbus  Baggs,  .John  A.  Baggs,  and 
Archibald  Baggs,  minor  grandsons  of  the 
vendor,  and  sons  of  the  vendee,  conveying 
1,530  acres,  includiug  "600  acres  agreeably 
to  original  survey,  and  granted  to  John  Mat- 
tox, bearing  date  29th  of  November,  1815, 
and  of  said  tracts  containing  650  acres  agree- 
able to  original  survey,  and  granted  to  .lobn 
Mattox;  said,  grant  bearing  date  of  the  26tb 
of  November,  1885;  said  tract  being  where 
a  mill  is  located."  Columbus  Tootle  lesli- 
tied  that  he  found  that  the  land  in  dispute 
seemed  to  be  vacant,  and  had  it  run  up  as 
granted  to  himself;  that  there  was  another 
old  mill  on  some  of  the  Baggs  land,  but  none 
on  the  land  of  any  of  the  surveys  adjoining 
the  land  in  dispute;  that  he  was  present 
when  tiie  county  surveyor  surveyed  the  land 
in  dispute,  and  was  satisfled  that  if  the  Mat- 
tox grant  of  1813  was  correctly  surveyed  it 
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covered  the  land  !n  dispute,  and  It  was  not 
vacant.  The  jury  found  for  the  plaintiffs. 
Defendant  moved  for  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  law 
and  evidence.  The  motion  was  denied,  and 
he  brings  error. 

T.  H.  Potter  and  H.  J.  McGee.  for  plain- 
tiff in  error.  Isaiah  Seazley,  for  defendants 
In  error. 

SiUHONS,  J.  There  was  no  error  in  refus- 
ing the  motion  for  new  trial  in  this  case. 
The  verdict  is  sustained  by  the  evidence. 
The  judge  below  was  satisfied  with  it,  and 
this  court  will  not  Interfere  with  bis  discre- 
tion.   Judgment  affirmed. 


(80  Ga.  SO) 

Nelson  «.  Cohheroial  Baihc. 

(5upr«m«  Court  of  Oeorgia.    Nov.  10, 1887.)> 
Iioas  or  HoMESTJLU). 

Where  the  head  of  a  iaifuij,  as  such,  secured  a 
homestead  for  his  minor  children,  named  and  de- 
scribed in  the  application,  then  married  and  had 
another  child,  his  wife  and  his  obild  by  her  became 
members  of  tbe  same  family  of  which  he  was  head 
when  the  homestead  was  taken,  and  that  family 
was  not  dissolved,  nor  the  homestead  right  termi- 
nated, when  the  ohUdren  for  whose  benefit  the 
homestead  was  originally  secured  attained  major- 
ity and  withdrew  from  the  family.  The  homestead 
continued  to  exist  by  operation  of  law,  with  the 
wife  and  her  child  as  benellciaries. 

{.SyUabM  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; RoNBT,  Judge. 

Fieri  faeiaa  by  tbe  Commercial  Bank  up- 
on a  judgment  rendered  against  the  defend- 
ant. Nelson,  to  subject  the  homestead  of  de- 
fendant to  levy  thereunder.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  brings 
error. 

M.  P.  Carroll  and  Charles  P.  Pressly,  for 
plaintiff  in  error.  William  H.  Plemtning, 
for  defendant  in  error. 

Blkoklett,  C.  J.  Tbe  homestesid  was 
levied  upon  in  1887  by  virtue  of  a  judgment 
rendered  in  1886.  Tlie  debt  was  probably 
contracted  since  tbe  constitution  of  1877  was 
adopted,  but  this  does  not  appear  with  cer- 
tainty. The  homestead  was  secured  in  1871, 
under  tlie  constitution  of  1868,  and  was  up 
to  the  full  value  of  $2,000,  besides  personal- 
ty. The  application  specified  three  children, 
but  no  wife.  The  youngest  child  became  of 
age  in  1886,  but  before  that  time,  to-wit.  in 
1881,  the  father  married.  A  child  was  born 
of  this  marriage,  whether  before  or  after  1886 
is  not  certain.  The  homestead  was  continu- 
ously occupied  from  the  time  it  was  s'ecured 
up  to  the  raalcing  of  the  levy.  The  court  be- 
low held  it  subject  to  sale  under  the  levy. 
We  think  this  holding  was  erroneous.  As 
the  eaith  is  for  the  use  of  the  family  of  man, 
with  ibS  membership  by  marriage  and  by 
birth  constantly  changing,  so  is  the  home- 
stead for  the  use  of  tlie  family  to  wiiose  bead 
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it  is  set  apart,  no  matter  what  changes  may 
occur  in  the  membership  thereof,  provided 
there  be  at  all  times  one  or  more  persons  of 
the  class  recognized  by  law  as  proper  bene- 
ficiaries. Exemption  or  homestead  may  be 
waived  or  renounced,  but  the  right  to  in- 
crease the  family,  whether  by  marriage  or 
bli-tb,  is  not  the  subject-matter  of  waiver. 
When  there  is  no  wife  at  the  time  the  home- 
stead is  applied  for  and  secureil,  no  person 
extending  credit  afterwards  has  any  right  to 
assume  that  there  will  not  be  one  in  the  fut- 
ure. Increase  of  the  faoiily  by  marriage  is 
as  much  to  be  anticipated  in  such  a  case,  as 
Increase  by  birth  in  othr  cases.  After  a 
homestead  has  been  set  apart,  whether  under 
the  constitution  of  1868  or  that  of  1877,  it  is 
withdrawn  from  trade  and  business  as  a  basis 
of  credit.  No  creditor  has  a  right  to  con- 
tract with  tbe  head  of  the  family  on  the  faith 
of  that  homestead,  unless  it  be  for  the  benefit 
of  tbe  homestead  interest,  and  then  the  prop- 
erty is  made  subject  by  tbe  constitution  and 
the  law  to  pay  the  debt.  Tbe  creditor,  there- 
fore, is  not  disappointed  by  the  marriage  of 
tlie  homestead  occupant,  or  by  the  birth  of 
another  child  in  his  family.  It  is  no  injury 
to  him  for  the  marriage  to  take  place,  or  for 
a  birth  to  occur;  but  it  would  be  a  great  in- 
jury to  the  wife,  who  comes  into  the  family 
with  a  homestead  secured,  to  be  turned  out 
of  it  by  a  creditor  who  had  no  right  to  trust 
to  it  when  the  debt  was  contracted.  All  that 
a  man  has  to  do  after  securing  his  homestead 
as  the  head  of  a  family  is  to  kee|)  on  Iming  the 
head  of  a  family  without  break  or  interval. 
The  head-note  completes  tbe  opiuiou.  Judg- 
ment reversed. 


(80  Oa.  364) 

Anderson  v.  Frkeman. 
{Supreme  Court  of  Oeorgia.    Nov.  18, 1887.)« 

CONTBACT  OF  HiBlXO. 

f)efendant  employed  plaintiff  as  clerk,  and  before 
his  term  of  service  expired  formed  a  partnership 
in  tbe  same  businesSj  paying  plaintiff  in  full  up  to 
that  time,  and  plainttll  entered  the  employ  of  tbe 
firm  without  any  new  contract,  and  paid  himself 
double  the  wages  he  received  from  defeudant  for 
one  month  out  of  tbe  firm  funds,  without  their 
knowledge  or  consent,  and  was  discharged  on  re- 
fusing to  remain  on  the  same  wages  previously  re- 
ceived. Held,  that  his  contract  with  defendant 
individually  terminated  upon  his  entering  into  the 
service  of  the  firm,  and,  having  been  paid  his 
wages  up  to  that  time,  ho  could  not  recover  from 
defendant. 

Error  from  city  court  of  Richmond;  Eve, 
Judge. 

Action  by  one  Freeman  against  one  Ander- 
son upon  a  contract  for  wages.  Anderson 
formed  a  partnership  witli  one  Fuller  before 
the  term  of  Freeman's  service  expired,  pay- 
ing him  in  full  up  to  that  time  at  the  con- 
tract price  of  97b  per  month.  Freeman  en- 
tered tlie  employ  of  the  firm  of  Anderson  A 
Fuller,  and  charged  up  to  them  S150  for 
one  month's  wages,  and  paid  himself  out 
of  the  firm  funds,  without  tbeir  knowledge 
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or  consent,  although  no  new  contract  had 
been  made  with  the  Ann.  Anderson  offered 
him  $75,  the  amount  he  had  given  him  be- 
fore, but  Freeman  declined  it  on  the  ground 
that  it  was  double  labor  to  keep  both  the  firm 
books  and  those  of  Anderson,  and  was  dis- 
charged. The  jury  found  for  the  plaintiff, 
Freeman.  Defendant  moved  for  a  new  trial, 
which  was  overruled,  but  the  judgment  was 
reversed  on  appeal.  75  Ga.  93.  On  the  sec- 
ond trial,  a  verdict  was  again  rendered  for 
plaintiff,  and  defendant's  motion  for  a  new 
trial  overruled.  From  the  order  denying  a 
new  trial  defendant  brings  error. 

Harper  &  Bro.,  for  plaintiff  in  error.  8, 
F.  Wehh,  for  defendant  in  error. 

Simmons,  J.  The  facts  in  this  case  are 
flubstantially  what  they  were  in  the  case 
when  it  was  here  before,  (75  Ga.  93,)  and 
the  ruling  in  that  case  governs  this.  Under 
the  facts  of  this  case,  as  disclosed  in  the  rec- 
ord, the  plaintiff  is  not  entitled  to  recover 
against  the  defendant,  and  a  new  trial  should 
have  been  granted.    Judgment  reversed. 


<$3  Oa.  386) 

Wilson  v.  Atlanta  &  G.  Rt.  Co. 

(Suvrmm  Court  of  Oeorvta.    July  81, 1889.) 

Ix)s8  OF  GtooDS  BT  Carhier— Mbasubb  of  Dam- 

AOB8 — ISBTRnCTIONS. 

1.  Delivery  of  ^oods  to  a  common  carrier  for 
transportation,  whether  actual  or  constructive,  be- 
ing a  bailment,  involves  exclusive  possession  in  the 
carrier,  and  this  involves  a  surrender  of  custody 
and  control  for  the  time  being  by  tbe  consignor. 

2.  When  the  charge  of  the  court  affirms  as  a 
fact  that  there  was  no  contention  of  the  kind 
stated,  this  moans  that  there  was  no  such  conten  - 
tion  at  the  trial,  and  the  statement  will  be  taken 
in  the  supreme  court  as  true,  unless  the  contrary  be 
certified  in  the  bill  of  the  exceptions,  or  elsewhere 
in  the  record. 

8.  When  the  measure  of  damages  given  by  the 
court  to  the  jury  is  more  favorable  to  the  plaintiff 
than  the  one  prescribed  by  law,  the  plaintiff  has  no 
cause  to  be  dissatisfied  therewith. 

4.  Requests  for  instructions  to  the  jury,  which 
are  inaccurate,  inapplicable,  or  immaterial,  should 
be  declined. 
{Syllabu»  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Van 
Epps,  Judge. 

Action  by  one  Wilson  against  the  Atlanta 
A  Charlotte  liailway  Company  for  damages 
resultingfrom  the  delayed  transportation  and 
delivery  of  200  cords  of  wood,  and  the  failure 
to  deliver  158  cords.  Verdict  was  rendered 
for  defendant.  Plaintiff  moved  for  a  new 
trial,  but  tbe  motion  was  denied,  and  be 
brings  error, 

Frank  A.  Arnold,  for  plaintiff  in  error. 
John  L.  Hopkins  <t  Son,  for  defendant  in 
error. 

Bleckley,  C.  J.  In  the  fall  of  1880,  cer- 
tain persons  bad  about  1,200  cords  of  wood 
piled  along  the  line  of  this  railway  company, 
between  the  eighth  and  tenth  mile-posts 
from  Atlanta.  The  plaintiff,  Wilson,  de- 
i>iring  to  purchase  the  same  if  he  could  have 
it  transported  by  the  company  to  Atlanta,  con- 


sulted with  the  master  of  trains,  and  ascer- 
tained from  him  that  the  company  contem- 
plated clearing  the  roud  in  a  short  time  of  all 
tbe  wood  along  the  line;  that  a  train  woold 
be  put  on  for  that  purpose,  eta  Wilson,  act- 
ing  upon  this  information  and  assurance, 
made  the  purchase.  At  that  time  It  was  the 
custom  of  the  company  to  supply  cars  upon 
application,  when  it  could  do  so,  and  for  the 
owners  of  wood  to  employ  hands  and  load  the 
same.  Sometimes,  upon  special  request,  tbe 
company  would  employ  the  hands  and  charge 
extra  on  that  account,  but  it  was  not  thecus- 
tom  to  do  this  without  special  request.  As  to 
about  300  cords  of  the  wood  purchased  by  the 
plaintiff,  there  is  no  complaint  of  delay  in  tbe 
transportation.  About  200  cords  have  never 
been  carried  to  Atlanta  at  all,  or  the  residue, 
after  long  delay,  was  carried  and  delivered 
during  the  year  1881  and  the  spring  of  1882. 
The  present  action  was  brought  for  damages 
resulting  from  this  delay,  and  from  the  loss  of 
158  cords  not  curried  and  delivered  at  all. 
The  declaration  alleges,  in  substance,  that,  re- 
lying upon  tbe  custom  of  the  defendant,  and 
the  assurance  of  its  officer,  tbe  plainlifl 
bouglit  the  wood,  and  delivered  it  to  the  de- 
fendant, and  offered  it  for  shipment  on  the 
line  of  the  road  l)etween  the  eighth  and  tenth 
mile-posts,  and  the  defendant  undertook  and 
promised  to  haul  it  to  Atlanta  promptly,  and 
made  no  objection  to  the  time,  place,  or  man- 
ner of  delivery  for  shipment;  and  as  to  158 
cords  there  was  no  carriage  and  delivery  at 
Atlanta,  but  tlie  same  was  wholly  lost  to  tbe 
plaintiff,  and  converted  by  the  defendant  to 
its  own  use;  and  as  to  866  cords  there  was 
unreasonable  delay  in  carrying  and  deliver- 
ing, to  the  plaintiff's  damage,  etc.  Tbe 
declaration  alleged  nothing  of  any  applica^ 
tion  for  cars,  or  of  any  offer  by  the  plaintiff  to 
furnish  hands  to  load  them,  or  of  any  request 
made  of  the  company  to  furnish  such  hands; 
nor  was  there  any  allegation  of  refusal  by  the 
company  to  receive  any  wood  offered  it  for 
transportation,  or  to  furnish  cars  in  which  to 
load  it  for  shipment.  The  evidence  showed 
that  frequent  applications  had  been  made  for 
cars,  and  that  the  company  failed  to  furnish 
them,  giving  as  a  reason  that  the  company 
did  not  have  them  to  spare.  On  one  or  more 
occasions,  when  the  plaintiff  suggested  that 
he  could  obtain  cars  elsewhere,  the  officer  an- 
swered that  he  did  not  have  a  locomotive  to 
spare.  The  value  of  the  wood  at  tbe  point  of 
sliipment  was  proved,  and  also  the  value  in 
Atlanta  in  the  winter  of  1880,  in  the  year 
1881,  and  in  the  spring  of  1882.  There  was 
other-  evidence,  but  the  foregoing  facts, 
though  a  very  meager  synopsis,  will  serve  for 
an  understanding  of  the  rulings  made  in  this 
opinion.  Nothing  was  prov^  as  to  tender 
or  payment  of  freight,  or  as  to  the  time  and 
place  at  which,  itccording  to  custom,  the 
freight  was  payable.  The  jury  found  for  the 
defendant,  and  a  motion  was  made  for  a  new 
trial,  on  the  general  grounds,  and  on  certain 
charges  of  the  court  and  refusals  to  charge  as 
requested. 
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1.  The  great  and  controlling  question  in 
the  case  was  as  to  whether  the  wood  was  de- 
livered to  the  company,  and  accepted  bj  it 
for  shipment.  The  court  charged  the  jury, 
in  substance,  that  delivery  is  complete  when, 
actually  or  in  legal  effect,  the  possession  is  sur- 
rendered to  the  carrier,  and  the  owner  aban- 
dons all  control  over  the  goods  until  the  car- 
riage is  completed,  and  that  not  until  this  has 
been  done  does  the  responsibility  of  the  car- 
rier commence,  either  for  loss  or  detention. 
Also,  that  if  deposit  along  the  line  was  made 
for  the  convenience  of  the  owner  in  deliver- 
ing at  some  future  time,  and  if  the  carrier 
did  not  assume  possession  and  custody  to  the 
exclusion  of  the  owner,  the  wood  was  not  ac- 
cepted for  shipment,  and  the  carrier's  re- 
sponsibility would  not  begin  until  something 
more  was  iorte  to  accomplish  the  bailment. 
Also,  that  it  plaintiff's  vendors  deposited  the 
wood  in  this  way,  and  continued  to  exercise 
acts  inconsistent  with  its  exclusive  possession 
and  custody  by  the  company  as  a  common 
carrier,  the  bailment  would  not  begin  until 
there  was  a  complete  surrender  by  the  plain- 
tiff to  the  carrier  for  shipment.  Under  the 
facts  In  evidence,  and  according  to  the  au- 
thorities, these  instructions  were  correct. 
Hutch.  Carr.  §882-99,  inclusive;  2  Ror.  R.  R. 
1279  et  seq.  we  think  it  clearly  appears  that 
under  the  system  which  both  patties  had  in 
contemplation  it  was  expected  thHt  before 
delivery  was  cogsummated,  the  owner  would 
either  load  the  cars  himself,  or  have  it  done  by 
the  company  at  his  expense,  after  special  re- 
quest. Delivery  on  board  the  curs,  according 
to  that  system,  would  terminate  the  plain- 
tiff's possession,  and  be  the  inception  of  pos- 
session by  the  carrier.  Wells  v.  Railroad  Co., 
6  Jones,  (N.  C.)  47.  Should  it  be  thought 
that  Railroad  Co.  v.  Hines,  19  Ga.  208,  or 
Fleming  v.  Hammond,  Id.  145,  militates 
with  this  view,  the  circumstances  of  differ- 
ence is  that  in  these  cases  the  shipper  had 
done  all  that  the  prevailing  system  required 
of  him.  He  neither  had  to  supply  labor  for 
altering  the  situation  of  the  goods,  nor  to 
make  any  special  request  that  the  carrier 
would  supply  it  at  his  expense.  Moreover, 
there  is  a  high  degree  of  improbability  that 
a  railroad  company  or  its  patrons  would 
ever  consider  that  wood  which  was  scattered 
along  several  miles  of  the  line  of  railway, 
awaiting  future  transportation,  was  in  the 
possession  of  the  company  as  a  common  car- 
rier. If  in  the  company's  possession,  it 
would  be  at  the  company's  risk,  and  loss  of 
the  same  by  fire,  theft,  etc.,  would  be  charge- 
able to  the  company.  Perhaps  it  might  be 
reasonable,  in  the  absence  of  custom  to'  the 
contrary,  to  consider  the  wood  as  delivered 
in  this  way  if  immediate  transportation  of  the 
whole  was  expected;  but  in  this  case  it  was 
unknown  to  any  of  the  parties  when  the  com- 
pany would  be  ready  to  effect  the  transporta- 
tion. No  definite  time  was  ever  fixed,  and 
according  to  the  evidence  several  trains  of 
cars  would  be  required  to  move  such  a  quantity 
of  wood,  a  train-load  being  about  100  cords. 


The  plaintiff,  under  the  evidence,  might  have 
bad  a  cause  of  action  against  the  company  for 
not  receiving  the  wood,  or  for  not  furnishing 
cars  in  which  to  load  it  for  delivery  to  the 
company,  bat  this  action  has  no  such  scope. 

2.  The  court  charged:  "There  is  no  con- 
tention in  this  case  that  the  defendant  was 
bound  by  any  custom  to  accept  delivery  of 
wood  delivered  along  its  route  between  sta- 
tions, and  forward  the  same  in  due  course  as 
in  case  of  goods  actually  received  and  re- 
ceipted for  transmission  to  its  regular  depot 
or  station."  Tliis  is  complained  of.  The 
court,  we  take  it,  meant  that  there  was  no 
such  contention  at  the  trial,  and,  if  this  was 
true,  it  was  the  right  of  the  court  to  state  it 
to  the  Jury.  We  are  nowhere  certified  that 
it  was  not  true.  Brantly  v.  Huff,  62  Ga. 
532  (7).  Besides,  correctly  understood,  this 
instruction  means  simply,  as  we  conjecture, 
that  the  plaintiff  relied  on  a  constructive, 
rather  than  an  actual,  delivery  to  t^e  com- 
pany, and  in  truth  the  latter  species  of  de- 
livery is  all  of  which  the  evidence  affords  any 
glimpse. 

3.  Passing  over  the  fifth  ground  of  the 
motion,  which  we  do  not  understand,  the 
next  topic  of  the  charge  is  as  to  damages, 
touching  widch,  with  reference  to  the  wood 
wholly  lost,  the  court  indicated  as  the  meas- 
ure of  damages  the  value  at  the  place  of  des- 
tination, and  at  the  time  when  delivery  ought 
to  have  been  made,  less  the  freight;  and,  as 
to  the  wood  delayed  but  finally  delivered,  the 
difference  between  the  value  at  the  point  of 
shipment  and  the  point  of  destination  after  the- 
lapse  of  a  reiisonable  time  for  effecting  the  car- 
riage, less  the  freight.  The  first  measure  was 
undoubtedly  correct,  and  the  second  was  incor- 
rect only  in  that  it  was  more  favorable  to  the 
plaintiff  than  the  measure  prescribed  by  law. 
As  at  any  and  all  times  the  wood  was  worth 
more  at  Atlanta  than  at  the  point  of  shipment, 
the  difference  between  the  two  values  at 
Atlanta  would  be  less  than  the  difference  be- 
tween the  higher  of  these  and  the  value  at  the 
point  of  shipment.  It  is  plain  that  of  any 
three  values  the  difference  between  the  high- 
est and  the  lowest  is  more  than  the  difference 
between  the  highest  and  the  one  immediately 
below  it.  As  to  deducting  freight,  this 
would  have  been  wrong  if  the  freight  had 
been  paid,  as  to  which  there  was  no  evidence. 

4.  The  request  to  charge  that  if  the  wood 
was  delivered  to  the  company  the  company 
would  be  estopped  to  deny  that  there  was 
custom  to  ship  it,  was  not  applicable,  because 
the  whole  pressure  was  upon  the  question  of 
delivery,  and,  if  there  was  delivery,  whether 
there  was  a  custom  to  ship  or  not  would  be 
immaterial.  The  request  to  charge  that  the 
company  would  be  bound  to  ship  the  wood  in 
its  turn  did  not  state  the  law  correctly.  The 
plaintiff  would  have  no  right  of  action  if  the 
wood  was  shipped  in  a  reasonable  time, 
whether  in  its  turn  or  not.  The  request  to 
charge  the  general  proposition  that  the  rail- 
road was  a  common  carrier,  bound  to  act  with 
fairness,  etc.,  was  a  barren  generality,  and 
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therefore  not  needed  for  the  case.  The  re- 
quest to  charge  that  the  defendant  was  bound 
to  furnish  sufficient  rolling  stock  to  haul  the 
ordinary  business  offered  it,  would  have  been 
appropriate  had  the  action  been  for  refusing 
to  receive,  and  not  for  failure  to  carry  after 
receiving.  The  general  grounds  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.,  wore 
correctly  overruled  with  the  rest,  and  there 
was  no  error  in  refusing  a  new  trial.  Judg- 
ment affirmed. 


(82  Oa.  820) 

Campbell  x>.  Metropolitan  8t.  R.  Oo. 
{Supreme  Court  of  QeorgUb.    July  82, 1889.) 

HOBSB  RAILBOiLOB— DaMAQI  TO  FrOPKRTT. 

1.  The  oonstltatlon  of  Georgia  adopted  in  1877 
provides  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensa- 
tion. Held,  that  the  owner  of  property  which  is 
damaged  by  the  oonstruction  or  operation  of  a 
street  railway  has  a  right  of  recovery  though  his 
proper^  Is  not  taken. 

8.  "nie  lawful  construotion  and  operation  of  a 
horse  railway  in  the  streets  of  a  city  does  not  enti- 
tle the  owner  of  property  which  is  damaged  there- 
by to  compensation  unless  speoial  damage  is  al- 
leged and  shown;  and  for  this  pnrpose  evidence  Is 
admissible  to  prove  that  the  oamage  was  caused 
by  noise,  smolce,  dust,  and  the  like ;  but  these  must 
have  resulted  in  actual  damage,  and  not  merely  in 
annoyance  or  inconvenience. 

8.  Defendant  could  lay  its  track  in  the  street 
wliere  ver  it  was  for  its  best  interest ;  and  that  por- 
tion of  the  complaint  which  alleged  that  the  track 
was  ordered  to  be  laid  as  close  as  could  be  to  plain- 
titCs  promises  was  demurrable,  as  was  also  the 
allegation  that  the  defendant  drove  its  horses  un- 
der the  lash,  causing  them  to  rear  and  pitch  upon 
the  sidewalk  in  front  of  plaintiff's  property,  to  the 
annoyance  of  plaint!  ft  and  his  family ;  as  this  was 
not  an  allegation  of  damage  to  platntlfTs  property. 

Error  from  city  court  of  Atlanta;  Van 
Epfs,  Judge. 

Oeo.  T.  Fry  and  F.  A.  Arnold,  for  plaiu- 
t\ft  in  error.  Hay  good  &  Douglass  and  E. 
W.  Martin,  contra. 

Simmons,  J.  Campbell  brought  his  action 
for  damages  against  tlie  defendant  in  the 
city  court  of  Atlanta,  and  alleged  in  his  dec- 
laration, in  substance,  that  he  was  the  owner 
of  a  certain  house  and  lot  on  Fruser  street, 
in  the  city  of  Atlanta,  which  house  had  been 
occupied  by  him  for  Ave  years  past  as  a  resi- 
dence; that  the  defendant,  within  the  present 
year,  bad  constructed  and  was  operating  a 
street  railroad  on  said  street;  that  the  west- 
ern rail  of  the  track  of  said  railroad  was  laid 
witliln  13  inches  of  tlie  curl>-stone  on  the  pe- 
titioner's side  of  the  street,  and  in  front  of 
his  lot;  that  the  location  of  said  railroad  so 
near  the  curb-stone  and  sidewalk  in  front  of 
the  petitioner's  property  had  totally  destroyed 
the  comfortable  and  safe  occupancy  of  said 
property  as  a  family  residence;  that  the  cars 
on  this  ro!»d  are  drawn  by  animal  power, 
and  begin  running  daily  at  6  o'clock  a.  h., 
and  continue  to  run  until  10  o'clock  p.  m.  ; 
that  the  cars  pass  the  house  going  to  and 
from  the  city  every  five  minutes  between  the 
hours  aforesaid,  and  often  as  many  as  four, 
five,  or  six  cars  follow  in  trains,  one  immedi- 
ately aftor  the  other.  This  unceasing  passage 


of  cars  so  near  the  entire  front  of  the  peti- 
tioner's property  effectually  cuts  off  all  safe 
entrance  to  or  exit  fi-om  tbe  front  of  said 
property  to  any  kind  of  vehicle.  Before  tbe 
locating  of  said  track  tbe  petitioner  could  al- 
ways have  his  family  sapplles  delivered  in 
wagons  in  front  of  his  door,  or  through  tbe 
front  of  his  lot  in  bis  premises;  but  since 
said  track  was  located  he  has  been  at  great 
inconvenience  and  great  danger  to  life  and 
limb  to  himself,  his  wife  and  children  and 
servants,  and  has  been  compelled  to  have 
all  such  articles  delivered  on  tbe  opposito 
side  of  the  street,  and  has  been  compelled  to 
cross  said  street  and  receive  from  the  deliv- 
ery wagons  the  articles  aforesaid.  For  the 
same  reasons  he  cannot  safely  stop  a  buggy 
or  carriage  at  tbe  curb-stone  in-front  of  bia 
house  for  the  purpose  of  receiving  or  dis- 
charging the  members  of  his  family  or  bis 
friends,  but  is  compelled  to  stop  such  ve- 
hicles on  the  opposite  side,  where  they  must 
cross  the  railroad  track  to  enter  or  leave  his 
premises,  and  thus  expose  them  to  the  dan- 
ger of  being  run  over  by  said  cars,  and  to 
the  heat,  cold,  or  rain.  Tlie  petitioner  fur- 
ther alleges  that  to  each  street-car  there  are 
attached  two  horses  or  mules,  with  bells  sus- 
pended from  their  harness,  which  are  con- 
stantly ringing;  that  this,  together  with  the 
clatter  of  th^  animals'  feet  on  tbe  stone  pave- 
ment between  the  rails,  and  the  clatter  and 
rattle  of  the  car-wheels,  creiites  such  a  noise 
and  confusion  as-  to  take  from  him  and  his 
family  every  pleasure  and  comfort  of  their 
home,  and  that  there  is  no  rest  or  sleep  for. 
either  the  sick  or  well  members  of  his  family 
between  the  hours  aforesaid.  He  further 
shows  that  the  rush  of  all  these  cars  and  ani- 
mals passing  his  door  often  produces  a  blind- 
ing cloud  of  dust,  .greatly  to  the  discomfort 
of  his  family,  and  that  the  dust  and  dirt  set- 
tles upon  the  floor,  walls,  windows,  and  door, 
outside  and  inside  of  bis  bouse,  and  upon 
the  carpets,  curtains,  beds,  and  clothing  of 
his  family,  greatly  to  bis  and  tbeir  annoy- 
ance and  discomfort  and  his  injury  and  dam- 
age; that  all  of  said  discomforts  and  annoy- 
ances, injuries  and  damages  to  health  and 
property,  and  dangers  to  life  and  limb,  are 
actually  in  existence,  and  are  tangible,  real, 
and  permanent  in  their  character,  and  are  oo- 
casiuned  solely  by  the  defendant's  having 
constructed  said  railroad  in  the  manner  and 
at  the  place  it  did,  and  the  operating  of  said 
road  as  herein  set  forth.  The  defendant  de- 
murred to  tills  declaration,  whereupon  the 
plaintiff  amended  as  follows:  "The  phiintiff 
amends  bis  petition,  and  says  (1)  that  the 
street  on  which  said  street-ctir  line  is  lo- 
cated is  a  very  narrow  street,  not  more  than 
19  feet  between  the  curt>-stones  on  the  side- 
walk, and  was  unsuited  to  the  purpose  for 
which  the  defendants  have  appropriated  it; 
(2)  the  defendants  moved  their  street-car 
track  from  a  broader  street,  only  one  block 
away,  to  its  present  location;  (3)  when  the 
defendants  were  preparing  to  lay  down  their 
track  on  said  street,  t^e  plaintiff  protested 
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agninst  the  track  being  laid  down  so  near  bis 
premises,  wliereupon  the  president  of  said 
defendant  company  ordered  the  track  to  be 
laid  as  close  as  it  could  be  laid  to  plaintiff's 
property,  in  order  that  the  plaintiff  might  be 
taught  tliat  he  was  not  the  boss  in  that  case; 
(4)  piaintifl  shows  that  bis  property  is  dam- 
aged in  the  sum  of  two  thousand  dollars,  by 
reason  of  the  laying  down  and  operating  of 
■aid  street  railway  in  the  manner  specified  in 
the  original  declaration,  and  that  tliis  injury 
is  speckkl  to  the  plaintiff,  the  public  at  large 
not  participating  in  said  injory;  (5)  that,  in 
bringing  their  cars  into  the  center  of  the 
city,  the  defendants  often  double  their  teams 
in  front  of  Campbell's  property,  the  same  be- 
ing on  an  up  grade,  and  often  drive  their 
horses  and  mules  under  the  lash,  causing  the 
animals  and  mules  to  plunge,  rear,  pitch, 
and  jump  upon  the  sidewalk  along  and  in 
front  of  the  plaintiff's  property  and  house, 
greatly  to  the  annoyance  and  disturbance  of 
plaintiff  and  his  family."  The  defendant  de- 
murred specially  to  this  amendment,  on  the 
grounds  that  the  amendment  set  up  a  new 
cause  of  action,  and  that  it  set  out  no  ground 
for  recovery  in  law ;  and  demurred  to  the  dec- 
laration as  amended,  as  not  sufficient  in  law. 
The  court  sustained  the  special  demurrers  to 
the  third  and  fifth  amendments,  and  over- 
ruled the  special  demurrers  as  to  the  first, 
second,  and  fourth,  amendments,  and  then 
sustained  the  general  demurrer  to  the  dec- 
laration as  amended;  to  wiiicb  ruling  the 
plaintiff  excepted,  and  assigned  error  thereon. 
The  main  point  argued  before  us  in  this 
case  was  whether  the  plaintiff,  under  the 
facts  alleged  in  his  declaration,  had  a  right 
to  recover  damages  from  the  defendant.  It 
was  insisted  by  counsel  for  the  defendant  in 
error  that  he  could  not  recover  damages  be- 
cause  the  legislature  had  granted  a  charter  to 
the  defendant,  which  charter  authorized  the 
defendant  to  construct  and  operate  a  street 
railroad,  by  and  with  the  consent  of  the  may- 
or and  council,  in  and  upon  any  of  the  streets 
in  said  city,  and  because  the  constructing  and 
operating  of  a  street  railroad,  the  cars  of  the 
said  railroad  being  drawn  by  horses,  was  not 
a  new  use  or  burden  upon  the  streets  of  said 
city;  that,  having  the  legislative  permission, 
and  being  no  new  use  or  burden,  although 
the  plaintiff's  property  may  have  been  dam- 
aged by  the  construction  and  operation  of 
said  railroad,  he  could  not  recover.  We  can- 
not agree  with  counsel  for  the  defendant  in 
error  in  this  view  of  the  law  as  it  now  stands. 
Their  construction  of  the  law  would  have 
been  correct  before  the  adoption  of  the  new 
constitution  in  1877.  That  constitution  pre- 
scribed a  new  rule  on  tliia  subject.  The  rule 
under  the  old  constitution  was  that  private 
property  should  not  be  "taken"  for  public  use 
without  just  compensation.  The  new  rule, 
under  the  present  constitution,  is  that  private 
property  shall  not  be  "taken  or  damaged." 
under  the  old  rule,  unless  the  property  was 
taken,  the  '.ndividual  could  not  recover,  how- 
«ver  much  tlie.property  may  have  been  dam- 


aged. tTnder  the  new  rule,  whether  the  prop- 
erty is  taken  or  not.  if  it  has  been  damaged 
by  reason  of  the  construction  or  operation  of 
any  improvements  made  for  the  use  of  the 
public,  the  owner  can  recover  whatever  dam- 
age  the  property  has  actually  sustained.  So 
we  think  it  does  not  matter  whether  the  con- 
stmction  and  operation  of  the  street  railroad- 
is  a  new  use  or  burden  on  the  street  or  not. 
If,  by  reason  of  such  construction  or  opera- 
tion, the  private  property  of  an  individual  is 
damaged,  he  is  entitled  to  recover  therefor. 
Before  the  adoption  of  this  new  rule,  munic- 
ipal corporations  could  change  the  grade  of 
the  streets,  and  thereby  damage  the  property 
of  individuals,  and  they  bad  no  recourse;  but 
since  the  adoption  of  the  new  rule,  this  court 
has  decided  that  if  a  municipal  corporation 
changes  the  grade  of  a  street  so  as  to  damage 
the  property  of  an  individual,  he  has  a  right 
to  recover.  Atlanta  v.  Green,  67  Ga.  386. 
And  this  has  I)een  held  by  the  courts  of  other 
states,  which  have  a  similar  constitutional 
provision  on  this  subject.  If  these  decisions 
are  correct,  (and  we  have  no  doubt  of  it,)  we 
do  not  see  why  an  individual  who  has  been 
damaged  by  reason  of  improvements  put  on 
the  street  in  the  shape  uf  a  street  railroad 
cannot  recover  therefor,  as  well  as  an'  indi- 
vidual who  has  been  damaged  by  improve- 
ments being  made  in  the  grade  of  the  street. 
After  much  reflection,  and  a  review  of  all  the 
authorities  we  can  find  upon  the  subject,  we 
think  the  following  propositions  will  be  found 
to  be  the  true  law  of  the  case  In  this  state, 
under  the  new  rule  above  alluded  to: 

1.  Theconstruction  and  operation  of  a  horse 
railway  in  tlie  public  streets  of  a  city,  by  au- 
thority of  the  legi  slature  and  the  consent  of  the 
city  government,  whether  it  be  or  not  a  new 
burden  imposed  upon  the  streets,  does  not  en^ 
title  a  private  individual  to  compensation 
tlierefbr  unless  the  construction  or  operation 
of  such  railway  works  special  damage  to  his 
property.  If  special  damage  is  caused  to 
property  along  the  line  of  such  railway  by  the 
construction  or  operation  thereof,  in  our  opin- 
ion the  owner  of  the  property  is  entitled  to 
recover  the  amount  of  the  damages  which  his 
property  has  actually  sustained.  Applying 
this  rule  to  the  case  at  bar,  we  find  that  the 
declaration  asserts,  in  substance,  that  the 
plaintiff,  by  reason  of  the  construction  and 
operation  of  this  railroad,  was  virtually  de- 
prived of  Ingress  and  egress  to  and  from  his 
property,  and  that  his  property,  for  the  rea- 
son aforesaid,  was  damaged  to  the  extent  of 
92,000.  If  these  allegations  are  true,  (and 
the  demurrer  admits  tliem  to  be  true  for  the 
purposes  of  this  case,)  we  do  not  see  why  the 
plaintiff  would  not  be  entitled  to  recover. 
The  supreme  court  of  Ohio,  in  the  case  ot 
Bailway  Co.  v.  Cummlnsville,  14  Ohio  St. 
523,  in  discussing  this  subject  uses  the  fol- 
lowing language:  "There  exists  in  the  own- 
ei-s  of  adjoining  lots  a  private  right  to  free 
access  to  their  hinds  and  buildings  from  the 
street,  as  the  same  was  and  would  have  con- 
tinued to  be  according  to  the  mode  ot  its  orig- 
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tnal  use  and  appropriation  by  the  public,  and 
tliere  can  be  no  change  of  such  mode  and  adap- 
tation of  the  street  to  new  vehicles  and  meth- 
ods of  carriage  and  transportation  which  shall 
materiallj  impair  or  destroy  such  right,  un- 
less by  the  consent  of  the  owners,  or  upon  the 
payment  of  doe  compensation  to  them."  The 
Qupreme  court  of  Wisconsin,  in  the  case  of 
Hobart  v.  Bailroad  Co.,  27  Wis.  200,  after 
copying  the  above  extract,  approves  it  as  fol- 
lows: "It  is  a  doctrine  which  imposes  no 
unreasonable  restriction  upon  the  rights  of 
the  public  in  the  use  of  its  streets  and  high- 
ways, and  which  at  the  same  time  affords 
that  protection  to  private  or  individual  rights 
which  the  spirit  and  principles  of  our  consti- 
tution and  form  of  government  require.  It 
is  possible,  as  has  been  suggested,  that  it  may 
sometimes  prove  embarrassing  in  practice  to 
determine  when  and  to  what  extent  the  priv- 
ate rights  of  adjoining  owners  have  t>een 
infringed,  but  such  embarrassments  are  insep- 
arable from  the  consideration  and  determi- 
nation of  all  similar  questions.  The  difScul- 
ties  in  the  way  of  ascertaining  and  determin- 
ing them  by  no  means  disprove  their  exist- 
ence or  show  that  tliey  ought  not  to  be  recog- 
nized and  enforced."  We  quote  these  ex- 
tracts with  approval,  and  think  they  are  even 
more  applicable  in  this  state  than  in  those 
states,  l)ecause  the  new  rule  as  to  damage  to 
private  (iroporty  is  not  expressly  embraced  in 
the  constitutions  of  those  states. 

2.  We  thinlc  any  evidence  would  be  ad- 
missible that  would  tend  to  show  damage  to 
the  property.  If  noise,  smoke,  dust,  cinders, 
or  things  of  that  sort  could  be  shown  to  have 
damaged  the  property  itself,  then  they  should 
be  considered  by  the  jury  in  arriving  at  the 
amount  of  the  recovery.  If,  however,  they 
amount  simply  to  an  inconvenience  or  dis- 
comfort to  the  occupants  of  the  property,  they 
would  not  be  an  element  of  damages,  and 
should  not  be  considered  by  the  jury. 

3.  Tliere  was  no  error  in  sustaining  the 
special  demurrer  tothe  third  and  iiftb  grounds 
of  the  amendment  to  the  declaration.  The 
third  ground  alleges,  in  substance,  that  the 
plaintiff  protested  against  the  track  being  laid 
too  near  his  premises,  and  that  the  defendant 
ordered  the  track  to  be  laid  as  close  as  could 
be  to  this  property.  We  think  that  if  the 
railroad  company  had  permission  from  the 
legislature  and  the  city  council,  it  could  lay 
its  track  in  thestreet  wherever  in  its  opinion 
it  was  for  the  best  interest  of  the  company 
to  lay  it.  At  the  same  time,  if  laying  it  near 
the  sidewalk  of  one  of  the  abutting  owners 
should  cause  special  damage  to  his  property, 
the  company  would  be  liable  for  the  damage. 

The  fifth  amendment  alleges  that  the  de- 
fendant often  doubled  its  teams  it  front  of 
the  plaintiff's  property,  and,  the  street  being 
an  up  grade,  often  drove  its  horses  and  mules 
jnder  the  lash,  causing  them  to  rear,  plunge, 
pitch,  and  jump  upon  the  sidewalk  in  front 
of  the  plaintiff's  property,  greatly  to  the 
annoyance  and  disturbance  of  himself  and 
his  family.    There  was  no  error  in  sustain' 


ing  the  special  demurrer  to  this  amend- 
ment. It  does  not  allege  that  this  damaged 
the  property,  but  simply  alleges  that  it  was 
an  annoyance  to  the  occnpants  of  the  prop- 
erty; and,  as  before  said,  this  is  not  an  ele- 
ment of  damage  to  the  owners  of  the  prop- 
erty. For  the  plaintiff  to  recover,  the  dam- 
age  must  be  to  the  property,  and  not  merely 
an  inconvenience  or  annoyance  to  tiimself. 
If  the  matters  complained  of  in  this  amend- 
ment damaged  the  property,  the  jury  might 
consider  them.  If  they  simply  annoyed  or 
inconvenienced  the  persons  occupying  the 
property,  they  should  not  be  considered  io 
estimating  the  damages  to  the  property. 
Judgment  reversed. 


(82  Oa.  SST) 


MiZB  9.  Sfbioht. 


(Supreme  Cowrt  of  Otcrvia.   Jnly  8, 1889.) 
Fbkobs— Adoption  or  Stock  Law. 

1.  Where  defendant,  in  an  action  of  replevin, 
justified  tinder  Bev.  Code  Ga.  {  1451,  authorixing 
the  impounding  of  strays  until  the  damages  are 
paid  by  the  owner  under  the  stock  law,  and  plain- 
tiff, to  show  that  the  law  was  not  lawfully  adopt- 
ed, introduced  the  petition  of  freeholders  for  an 
election  for  "stock  law"  under  Code  Oa.  S  1455, 
providing  that  whenever  16  freeholders  or  a  ma- 
jority of  freeholders  In  any  militia  district  petition 
for  the  benefits  of  fence  or  stock  law,  the  ordinary 
shall  hold  an  election,  etc.,  and  also  the  tax-digest 
of  that  county,  to  show  that  only  18  freeholders 
signed  said  petition,  the  judgment  will  not  be  re- 
versed on  certforaH  when  the  record  shows  that 
the  petition  was  signed  by  31  persons,  but  does  not 
contain  any  extract  from  the  tax-digest,  or  the 
names  of  the  freeholders  in  that  district  taken 
therefrom,  or  show  that  none  of  the  petitioners 
had  become  freeholders  since  the  cloung  of  the 
last  tax  returns. 

2.  Rev.  Code  GhLS14SS,  provides  that  whenever 
IS  or  a  majority  of  freeholaers  in  any  militia  dis- 
trict shall  petition  the  ordinary  of  the  county  in 
which  said  district  is  located  for  the  benefit  of  the 
fence  law,  be  shall  give  notice  of  said  petition  by 
publication  for  20  days,  and  designate  a  day  to  hold 
an  election,  etc.  Held,  that  an  order  for  an  elec- 
tion, given  on  the  same  day  that  the  petition  was 
filed,  is  irregular,  but  not  illegal,  when  notice  of 
both  the  petition  and  election  was  published  and 
no  complaint  was  made  that  any  voter  in  the  dis- 
trict failed  to  receive  such  notice. 

Error  from  superior  court.  Sumter  county; 
FoBT,  Judge. 

Ueplevin  by  one  Mize  against  Speight  for 
certain  catlle  impounded  by  liim  under  Code 
Ga.  §  1451.  providing  that  if  any  horse, 
mule,  cow.  etc.,  "shall  commit  any  trespass 
or  damage,  or  shall  be  foun<l  going  at  large 
on  the  premises  of  any  other  person  than  the 
owner  of  such  animals  or  stock.  *  *  * 
it  shall  be  lawful  for  theownerof  such  prem- 
ises to  impound  such  animals,  and  retain 
them  until  the  owner  thereof  shall  make  full 
satisfaction  or  reparation  for  the  damages 
committed  by  such  animals,  including  all 
costs  and  expenses,"  etc.  Plaintiff  claimed 
that  the  stock  law  was  not  legally  in  force  in 
the  district  where  tlie  parties  resided,  under 
Code  Ua.  §  1455,  which  provides  that "  when- 
ever so  many  as  fifteen  f reehulders  or  a  ma- 
jority of  freeholders  in  any  militia  district  of 
this  state  shall  petition  the  ordinary  of  any 
county  in  which  said  district  is  located  for 
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the  benefits  of  the  provision  of  the  foregoing 
sections,  [1449-14&i,]  said  ordinary  Bball  give 
notice  of  said  petition  by  advertising  the  same 
in  the  public  gazette,  *  «  *  and  by  no- 
tices at  all  election  precincts  and  public  places 
in  said  district,  which  said  notice  shall  be 
published  for  twenty  days,  and  said  ordinary 
shall  at  once  proceed  to  have  an  election  held 
in  said  militia  district  at  as  early  a  day  as 
practicable,  to  be  designated  by  him  after 
said  notices  have  been  given,"  etc  Judg- 
ment was  given  for  defendant,  and  plaintiff 
brought  oerttorari  to  the  superior  court, 
where  the  judgment  below  was  affirmed. 
From  the  judgment  of  the  superior  court 
plaintiff  brings  this  writ  of  error. 

L,  J.  Blalock,  for  plaintiff  in  error.  B.  F. 
Hinton,  for  defendant  in  error. 

Simmons,  J.  Mize  sued  out  a  possessory 
warrant  against  Speight,  to  recover  certain 
cattle.  On  the  heaiing  it  appeared  that 
Speight  found  thecattle  on  his  land,  put  them 
in  his  inclosure,  and  demanded  of  the  plain- 
tiff damages  before  lie  would  deliver  the  cat- 
tle to  him.  He  introduced  an  order  of  the 
ordinary  declaring  that  the  stock  law  was  of 
force  in  that  militia  district.  The  plaintiff 
Introduced  the  original  petition  of  the  free- 
holders, asking  for  an  election,  which  peti- 
tion he  alleged,  in  connection  with  the  tax- 
digest  of  said  county,  which  was  introduced 
in  evidence,  showed  that  only  13  freeholders 
signed  the  petition;  the  petition  not  contain- 
ing 15,  or  a  majority  of  the  freeholders  of  the 
district,  as  the  law  requires.  The  court 
awarded  possession  of  the  cattle  to  the  de- 
fendant. The  plaintiff  carried  the  case  by 
eertiorart  to  the  superior  court,  and  assigned 
error  as  follows:  (1)  "The  ordering  of  the 
election  by  the  ordinary  was  illegal;  the  peti- 
tion therefor  not  containing  the  names  of  Of- 
teeovor  a  majority,  of  the  freeholders. "  (The 
copy  of  the  petition  in  the  record  appears  to 
be  signed  by  21  persons,  and  no  extract  from 
the  tax-digest  said  to  be  introduced  appears.) 
(2)  "The  order  for  the  election  was  passed 
on  the  same  day  the  petition  therefor  was 
filed,  when  the  law  requires  that  the  petition 
shall  tie  published  twenty  days  before  the  elec- 
tion was  ordered."  Other  exceptions  were 
also  taken  in  the  petition  for  certiorari,  but, 
as  they  were  not  argued  or  relied  upon  here, 
it  is  unnecessary  to  mention  them. 

1.  The  plaintiff  in  error  relied  principally 
upon  the  ground  that  15,  or  a  majority,  of 
the  freeholders  of  the  district  not  having 
signed  the  petition  for  the  election,  the  order 
of  the  ordinary  ordering  the  election  upon 
the  question  of  fence  or  stock  law  was  illegal. 
Without  deciding  the  question  whether  the 
plaintiff  could  go  l)ehind  the  judgment  of  the 
ordinary',  and  show  that  15,  or  a  majority, 
of  the  freeholders  had  not  signed  such  peti- 
tion, or  without  deciding  the  question  made 
by  the  defendant  in  error,  that  the  judgment 
of  the  ordinary  cannot  be  collaterally  attacked 
in  this  proceeding,  we  affirm  the  judgmentof 
the  trial  judge,  upon  the  ground  that  the 


plaintiff  did  not  show,  so  far  as  this  record 
discloses,  on  the  trial  in  the  court  below,  that 
15  freeholders  did  not  sign  said  petition  for 
said  election.  He  says  in  his  petition  for 
certiorari,  that  the  petition  to  the  ordinary,  in 
connection  with  the  tax-digest  of  said  county, 
shows  that  only  13  freeholders  signed  said 
petition.  There  is  no  extract  from  said  tax> 
digest  in  this  record,  and  we  cannot  say 
whether  there  were  only  13  freeholders  to 
said  petition  or  not.  Even  had  the  tax-booka 
shown  that  only  13  of  the  persons  who  signed 
the  petition  were  freebolden,  that  would  not 
have  been  conclusive.  Under  the  laws  of 
this  state,  tax  returns  are  made  between  the 
1st  day  of  April  and  the  1st  day  of  July  of 
each  year.  This  trial  was  had  in  November. 
It  may  have  been  true  that,  according  to  the 
tax-digest,  only  13  of  the  persons  who  signed 
the  petition  for  an  election  were  freeholders 
of  that  district  between  the  1st  of  April  and 
July,  but  it  does  not  follow  that  some  of  the 
persons  who  signed  this  petition  did  not  be- 
come freeholders  in  that  district  after  the  1st 
day  of  July,  and  were  not  in  fact  freeholders 
in  that  district  at  the  time  this  petition  was 
signed  in  November.  The  plaintiff  should 
have  shown  on  the  trial  below  who  the  free- 
holders were  in  that  district,  according  to  the 
tax-digest,  and  put  their  names  in  the  record, 
and  should  have  gone  further,  and  proved 
that  none  of  the  persons  whose  names  were 
attached  to  the  petition,  and  who  were  not  on 
the  tax-digest,  had  l)ecome  freeholders  since 
the  closing  of  the  tax-digest  in  July. 

2.  It  is  insisted  by  counsel  for  the  plaintiff 
In  error  that  the  election  was  illegal,  because 
the  ordinary  issued  the  second  order  for  the 
election  the  same  day  that  the  petition  was 
filed,  and  that  he  could  not  legally  order  an 
election  until  he  had  given  notice  of  the  pe- 
tition by  advertising  the  same  for'  20  days. 
While  this  may  be  true  under  a  strict  con- 
struction of  the  act,  we  do  not  think  the  fail- 
ure to  advertise  the  notice  for  20  days  vitiates 
the  election.  The  notice  of  the  petition  was 
given,  and  notice  of  the  election  was  also 
given  at  the  same  time.  There  is  no  com- 
plaint that  any  voter  in  the  district  did  not 
have  notice  that  the  petition  for  the  election 
had  been  filed,  or  that  any  voter  did  not  have 
notice  that  an  election  was  ordered.  It  was 
a  mere  irregularity,  and  did  not  render  the 
result  of  the  election  void.  Judgment  af- 
firmed. 


(80  Ga.  2641 

Chattanoooa,  B.  &  0.  B.  Go.  «.  JoMsa. 

(Supr«m«  Court  of  Oeorgia.  Feb.  18, 1888.)> 
GmitENT  Domain — Cohpenbation. 
1.  Id  an  action  to  restrain  a  railroad  company 
from  building  its  railway  on  complainant's  land 
without  his  consent,  or  payment  of  the  damages 
occasioned  thereby,  a  bill  uleged  ownership  of  the 
land,  and  that  defendant  entered  thereon  and  for- 
cibly proceeded  to  oonstruot  its  road-bed,  though 
notlnel  to  desist;  that  a  jury,  in  proceedinn  to 
condemn  the  right  of  way,  had  assMsed  the  dam- 
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ages  tocomplaiBsnt  at  tSOO,  after  petttion  made  by 
defendant  to  the  sheriff,  as  provided  in  its  charter, 
but  that,  while  the  proceedings  were  pending,  de- 
fendant continued  the  work  of  building  lis  road- 
bed upon  complainant's  land,  without  his  consent, 
and  refused  to  pay  the  amount  so  assessed,  al- 
though demanded.  Held,  that  an  injunction  was 
properly  granted. 

2.  Defendant  answered- that  the  award  of  the 
jury  was  grossly  excessive,  and  that  it  had  ap- 
pealed therefrom,  and  offered  to  pay  the  amount 
so  awarded  into  court,  subject  to  the  order  of  the 
court  after  the  appeal  should  be  heard,  and  prayed 
that  complainant  give  a  bond  to  protect  defendant 
In  case  the  award  should  be  reduced  on  appeaL 
Held,  that  an  order  dissolving  the  Injunction  on 
payment  of  tSOO  by  defendant  into  court,  subject 
to  the  event  of  the  appeal,  and  directing  the  clerk 
of  court  t«  pay  said  sum  to  complainant  upon  his 
filing  a  bmid  payable  to  defendant,  and  condi- 
tioned to  repay  it,  or  any  part  thereof  that  should 
be  found  due  upon  determinaUon  of  the  appeal,  was 
proper. 

Error  from  saperior  court,  Polk  county; 
Maddox,  Judge. 

John  B.  Jones  filed  bis  bill  in  tbe  superior 
court  of  Polk  county  against  the  Ciiattanooga, 
Borne  &  Oolumbus  Railroad  Company,  alleg- 
ing that  he  was  owner  of  certain  land  in 
Polk  county,  6a. ;  that  defendant  entered  on 
his  land,  and  began  to  construct  its  mad-bed 
thereon,  and  forcibly  proceeded  with  such 
construction  in  spite  of  the  notice  which  he 
gave  it  to  desist;  that  it  then  petitioned  the 
sheriff  of  said  county,  stating  that  it  and 
complainant  could  not  agree  upon  the  price 
to  be  paid  for  the  right  of  way  through  his 
land,  and  asking  that  the  sheriff  summoa  a 
jury  of  freeholders  to  assess  the  damagas  to 
complainant,  under  the  provisions  of  its  char- 
ter; that  the  damages  were  assessed  at  $800; 
and  in  tbe  mean  time  defendant  had  continued 
its  work  upon  his  land  without  his  consent, 
etc.,  and  that  it  is  stiil  continuing  such  work, 
and  refuses  to  pay  him  the  amount  assessed 
by  the  jury,  though  he  has  frequently  de- 
manded the  same;  and  praying  for  a  writ  of 
injunction.  Defendant  demurred  to  tbe  bill 
on  the  grounds  that  its  office  and  place  of 
business  were  in  Floyd  county,  Ga.;  that  tbe 
conrt  had  no  jurisdiution;  that  complainant 
bad  an  adequate  and  complete  remedy  at  law ; 
and  that  there  was  no  equity  in  complain- 
ant's bill;  and  also  answered  the  bill,  claim- 
ing that,  being  unable  to  agree  with  com- 
plainant upon  the  price  to  be  paid  him  for 
right  of  way,  it  be^an  proceedings  to  con- 
demn the  right  of  way,  as  set  forth  in  the 
bill;  that  complainant  became  a  party  to  said 
pruceeilings.  and  while  tliey  were  pending 
defendant  continued  its  work  upon  his  land, 
in  his  presence,  and  with  his  knowledge,  and 
he  took  no  steps  to  prevent  by  law  the  prog- 
ress of  the  work;  that  the  award  of  the  jury 
was  grossly  excessive,  and  defendant  had  ap- 
pealed therefrom;  that  it  had  expen<ied  much 
money  in  building  its  line  of  road,  and,  if 
compelled  to  divert  it  and  go  around  the  land 
of  complainant,  would  incur  great  loss;  that 
it  was  willing  to  pay  just  compensation,  and, 
if  the  court  was  of  opinion  that  it  must  actu- 
ally pay  the  amount  of  the  award  before  it 
can  proceed  further,  asked  leave  to  pay  into 


court  the  amount  of  Uie  award,  subject  to 
the  order  of  the  court  after  the  appeal  shall 
have  been  heard;  and,  if  the  court  decreed 
that  it  was  bound  to  pay  the  amount  of  the 
award  over  to  complainant,  prayed  that  com- 
plainant be  required  to  give  such  bond  and 
security  as  would  protect  it  in  the  event  of  a 
reduction  in  the  amount  of  the  award  being 
made  on  the  trial  of  the  appeal.  The  chan- 
cellor ordered  that,  upon  payment  by  defend- 
ant of  9800  Into  the  superior  court  of  Polk 
county,  subject  to  the  event  of  the  appeal 
case,  the  restraining  order  theretofore  granted 
should  be  dissolved,  but  antil  said  payment 
to  remain  of  full  force  and  effect;  and  that 
the  clerk  of  the  superior  court  of  said  county 
should  pay  over  said  sum  to  complainant 
upon  his  filing  a  bond  with  good  secuiity  in 
the  sum  of  $800,  payable  to  defendant,  and 
conditioned  to  refund  to  it  any  part  of  said 
sum  that  might  be  found  due  to  it  upon  the 
determination  of  the  ^peal.  Both  parties 
bring  error. 

W.  C.  Bunn  and  /.  F.  Thompaon,  for  com- 
plainant.   Dahney  dt  Fouehe,  for  defendant. 

SiuMOKB,  J.  The  court  below  did  not 
abuse  its  discretion  in  granting  the  Injuno- 
llon  in  this  case  upon  the  terms  set  out  in 
the  order.  We  think,  under  the  facts  and 
circumstances  alleged  in  tbe  bill  and  answer, 
that  the  terms  imposed  on  the  complainant 
below  and  on  the  respondent  were  proper  and 
wise;  and  the  judgment  Is  atSrmed,  both  as 
to  the  original  bill  of  exceptions  and  as  to  the 
cross-bilL    Judgment  affirmed. 


(83  Ob.  343) 

Whitb  t).  Kennon  at  al. 

{Supreme  Court  of  Oeorgia.    July  8, 1889.) 

NeoiiIObnob  or  Bebvaht. 

1.  In  an  action  for  damages  for  injuries  sus- 
tained by  tbe  negligence  of  defendants  the  com- 
plaint alleged  that  plaintiff  had  charge  of  the 
track  of  detendant«'  tram-road,  which  it  was  his 
duty  to  repair;  that  it  was  in  a  "fearfully  bad  con- 
dition ; "  that  he  could  not  repair  all  the  road  within 
the  time  he  worked,  but  had  improved  it  so  as  to 
be  safe;  that  on  resuming  work  after  a  week's  ill- 
ness he  was  employed  near  the  saw-mill,  and  had 
not  been  over  the  entire  track  for  two  weeks  or 
more ;  that  when  going  out  on  a  load  of  ties  the 
train  ran  into  a  bad  place  in  the  track,  jolted  the 
ties,  throw  him  from  the  cars,  and  severely  in- 
jured him;  that  the  engineer,  whose  duty  and 
habit  it  was  to  inform  him  of  bad  places  in  tbe 
track,  knew  of  this  one,  and'  that  plaintiff  was 
ignorant  of  It,  but  did  not  inform  him  thereof 
until  just  as  the  accident  occurred,  and  too  late 
for  him  to  avoid  injury.  Held,  that  a  demurrer 
was  properly  sustained  in  that  plaintiff  knew  or 
ought  to  have  known  the  condition  of  the  track. 

2.  Tbe  engineer  being  a  fellow-servant  with 
plaintiff  in  defendants'  employ,  defendants  are  not 
liable  for  injuries  sustained  by  reason  of  any  neg- 
ligence on  the  engineer's  part.' 

*  That,  in  the  absence  of  statute,  the  negligence 
of  a  fellow-servant  is  one  of  the  risks  assumed  by 
an  employ^  for  which  the  master  is  not  liable,  see 
Shea  V.  Railroad  Co.,  (Pa.)  IS  AU.  Rep.  198,  and 
note;  Railroad  Co.  v.  HcMannon,  (K7.)  8  S.  W. 
Rep.  IS,  and  note;  Keith  v.  Coal  Co.,  (Ga.)  7  B.  B. 
Rep.  166,  and  note.  Bee,  also,  exhaustive  note  to 
Farmer  v.  Railway  Co..  (Iowa,)  2i  N.  W.  Rep. 
886;  Anderson  v.  Bennett,  (Or.)  19  Paa  Rep.  7U. 
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Error  from  superior  contt,  Pierce  oonnty; 
Atkinson,  Judge. 

J.  C.  Nicholls  and  /.  L.  Stoeat,  for  plain- 
tiff in  error.  F.  H.  Har-U,  for  defendants 
in  error. 

Simmons.  J.  Wlilte  sued  Eennon  ft  Co. 
for  damages.  In  his  declaration  tie  alleged, 
in  substiinee,  that  said  Arm  had  a  steam  saw- 
miU  at  Holjoken,  and  a  tram-road  running  a 
distance  of  12  miles  into  the  country,  on 
which  engines  and  truck-cars  were  rnn  to 
haul  logs  to  the  mill;  that  Walter  Kennon 
was  employed  by  said  company  as  engineer 
in  Charge  of  the  train;  and  by  the  failure 
and  neglect  of  said  Arm  to  keep  their  said 
tram-road  in  good  and  safe  condition,  and 
by  the  wanton,  reckless,  and  careless  run- 
ning of  said  train  by  said  engineer,  the  pe- 
titioner was  damaged  95,000,  said  petitioner 
being  free  from  i^ult.  He  alleges  that  he 
was  employed  to  take  chiirge  of  a  gang  of 
hands  and  keep  up  the  track  of  said  tram- 
road;  that  said  road  was  in  "a  fearfully  bad 
condition;"  and  that  he  could  npt,  within 
the  time  he  worked,  put  the  road  in  good 
condition,  but  had  so  improved  it  that  it  was 
considered  safe;  that  he  was  taken  sick  in 
June,  and  was  kept  at  home  a  week,  but  the 
gang  continued  at  work  during  his  absence, 
under  a  foreman ;  that  after  he  returned  to 
the  mill,  and  resumed  his  work,  he  was  kept 
employed  on  the  track  nearest  the  mill,  and 
bad  not  been  over  all  the  road  for  two  weeks 
or  more,  and  was  not  informed  by  the  en- 
gineer of  the  bad  place  in  the  tarai^,  where 
the  accident  occurred;  that  it  was  the  duty 
and  the  habit  of  said  engineer  to  keep  him 
informed  about  the  bad  places  in  the  road  in 
order  that  he  might  have  them  repaired; 
that  be  was  required  to  go  out  on  a  train 
With  a  load  of  ties,  and  had  to  ride  on  the 
ties;  and,  while  on  this  journey,  the  train 
ran  into  a  bad  place  in  the  track,  mashed 
down  the  trick,  jolted  the  ties  and  caused 
them  to  fall  off,  thus  throwing  him  from  the 
car,  and  injuring  him  severely;  that  the  en- 
gineer knew  of^this  bad  place  in  the  road, 
and  knew  that  the  petitioner  was  ignorant 
of  it,  and  gave  him  no  notice  of  it  until  just 
as  the  accident  was  about  to  occur,  when  he 
called  to  him  to  look  out  for  a  bad  place,  but 
that  it  was  impossible  for  him,  on  account 
of  the  noise  of  the  train,  to  understand  what 
the  engineer  said,  so  as  to  avoid  being  in- 
jured. This  declaration  was  demurred  toon 
the  grounds  (1)  that  no  cause  of  action  wus 
set  forth  therein;  and  (2)  that  there  was 
nothing  in  the  declaration  which  clearly  and 
distinctly  set  forth  the  plaintiff's  deiuand 
agninst  the  defendants,  or  -put  the  defend- 
ants on  notice  wherein  they  were  to  defend, 
or  that  they  were  in  any  way  liable  to  the 
plaintiff.  The  demiirrer  was  sustained,  and 
the  plaintiff  excepteii.  There  was  no  error 
in  sustaining  this  demurrer  to  the  declara- 
tion. The  pli^ntilT  shows  by  the  declaration 
that  he  had  charge  of  the  track,  and  that  it 
was  his  duty  to  keep  it  in  repair.    He  further 


shows  that  it  was  In  a  "fearfully  bad  condl- . 
tion,"  all  of  which  was  as  well  known  to 
him  as  it  was  to  the  engineer  or  the  defend- 
ants. The  law  of  this  state  concerning  ac- 
tions of  this  sort  against  railroad  companies 
is  not  applicable  to  the  present  case,  but  it 
is  controlled  by  the  principles  of  the  general 
law  between  master  and  servant.  The  alle- 
gations made  by  the  plaintiff  in  this  declara- 
tion show  that  be  eitlier  knew  or  ought  to 
have  known  the  danger  of  riding  on  this 
track  on  top  of  a  load  of  cross-ties,  it  being 
his  duty,  according  to  the  allegations  in  the 
declaration,  to  repair  the  track  of  said  road. 
This  being  true,  we  think,  under  the  law,  he 
is  not  entitled  to  recover.  The  general  rale 
is  that  an  employ^  cannot  recover  for  an  in- 
jury caused  by  the  use  of  defective  machin- 
ery, defective  appliances  or  ^ools,  when  he  has 
knowledge  of  such  defects,  and  especially 
whenhi^  knowledge  is  equal  to  or  better  than 
that  of  his  employer.  Nor  do  we  think  he  was 
entitled  to  recover  on  account  of  the  alleged 
negligence  of  the  engineer.  According  to 
the  facts  alleged  in  the  petition  the  engineer 
was  a  co-employ6  or  fellow-servant  of  the 
plaintiff.  Being  a  co-employt3  or  fellow-serv- 
ant, he  cannot  recover  against  the  defend- 
ants for  the  negligence  of  his  co-employ6  or 
fellow-servant.    Judgment  affirmed. 


(83  Qa.  301) 

Mitchell  et  al.  e.  FnuciNaTON. 
(awpreme  Court  of  Oeorgia.    July  8, 1889.) 

PASOL  BVIDEXCI  to  EXPLoUN  Dbbd— AmSD- 
MBNT  OF  PuiiUJINO. 

1.  PlaintUts  souRht  to  recover  land  in  posses- 
Bioa  of  defendant,  which  they  alleged  had  bean  set 
apart  to  them  as  a  homestead.  Thej  offered  to 
prove  that)  the  deed  of  defendant  was  given  by 
them  as  security  for  a  debt  which  bad  been  paid 
before  suit  brought.  The  declaration  olid  not  al- 
lege fraud  in  proourine  the  deed.  Beld,  that 
plaintUfs,  as  parties  to  the  deed,  were  estopped  to 
deny  it  nnder  Code  Gra.  |  S809,  which  provides  that 
a  deed  absolute  on  its  face,  and  accompanied  with 
possession,  shall  not  be  proved  (at  the  instance  of 
the  parties)  by  parol  evidence  to  be  a  mortgage 
only,  unless  fraud  in  its  procurement  is  the  issue 
to  be  tried. 

2.  In  such,  action,  where  defendant  sets  up 
plaintiffs'  deed',  an  offer  to  amend  the  declaration 
with  a  prayer  for  the  canoellation  of  the  deed, 
without  describing  the  deed  and  stat'ug  fully  the 
grounds  of  the  prayer,  is  insufficient. 

Error  from  superior  court,  Dooly  county; 
Roberts,  Judge. 

Duncan  A  Miller,  for  plaintiffs  in  error. 
ifaftin  <£  Smith  and  John  B.  Holmes,  for 
defendant  in  error. 

Simmons,  J.  Mitchell  and  his  wife,  Re- 
becca, iu  their  own  right,  and  Mitchell  as 
trustee  under  the  homestead  laws  for  his  wife 
and  minor  children,  all  constituting  his  fami- 
ly, brought  complaint  against  Fullingtonfor 
a  tract  of  land,  claiming  the  land  as  part  of  a 
homestead  set  apart  to  them  on  January  12, 
1870.  On  the  trial  the  original  homestead 
papers  were  offered  in  evidence,  and  were 
objected  to  by  the  defendant  upon  several 
grounds.    The  court  sustained  the  objection. 
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The  plaintiffs  then  offered  to  amend  bj  strik- 
ing the  names  of  all  the  beneficiaries  under 
the  homestead  except  Mitchell  and  bis  wife. 
Whether  this  amendment  was  allowed  or  not 
does  not  appear  from  the  record.  If  it  was 
disallowed,  the  record  does  not  show  that  any 
exception  was  taken  to  its  rejection.  He 
offered  to  show  by  proof  that  the  deed  held 
by  Fullington  had  been  made  to  him  by  the 
plaintiff  and  bis  wife  as  security  for  a  debt, 
and  that  the  debt  bad  been  paid  before  the 
commencement  of  the  suit.  He  further 
offered  to  amend  his  declaration  and  pray  for 
a  cancellation  of  the  deed  made  to  Fullington 
before  the  commencement  of  the  suit.  The 
court  rejected  the  evidence,  and  refused  to 
allow  the  amendment;  to  which  ruling  the 
plaintiffs  excepted.  The  court  then  granted 
a  nonsuit. 

1.  The  only  grounds  of  error  assigned  in 
the  bill  of  exceptions  are  the  rejection  of  the 
evidence  offered  to  show  that  the  deed  was 
made  as  security  for  a  debt,  and  that  the  debt 
had  been  paid,  and  the  refusal  to  allow  the 
amendment  praying  for  cancellation.  There 
was  no  error  in  rejecting  the  evidence  of- 
fered, under  the  facts  disclosed  in  the  record. 
The  record  does  not  show  whether  the  deed 
made  by  Mitchell  and  his  wife  to  Fullington 
was  made  under  section  1969  of  the  Code  or 
not.  If  made  under  that  section,  Fullington 
should  have  executed  a  bond  for  titles  to 
Mitchell  and  his  wife.  The  record  does  not 
show  that  such  a  bond  for  titles  was  given 
by  Fullington.  Nor  does  it  show  that  the 
plaintiffs  tendered  the  deed  to  Fullington  in 
evidence  so  as  to  inform  the  court  of  the 
terms  of  the  deed.  Nor  does  it  show  wheth- 
er the  evidence  offered  was  parol  or  doc- 
amentary.  Nor  does  it  show  whether  or  not 
the  plaintiffs  retained  possession  of  the  land 
when  they  made  the  deed  to  Fullington. 
Judging  from  the  facts  disclosed  in  the  rec- 
ord, the  deed  was  not  made  under  section 
1969  of  the  Code.  If  not  made  under  that 
section,  but  made  for  the  purpose  of  securing 
a  debt,  it  would  be  what  was  known  before 
the  passage  of  the  act  embodied  in  section 
1969  as  an  equitable  mortgage,  conveying 
the  title  of  the  land  to  Fullington,  with  the 
equitable  right  of  redemption  on  the  part  of 
Mitchell  and  his  wife  when  they  paid  the  debt 
to  Fullington.  From  what  we  can  gather 
from  this  meager  record,  the  deed  to  Fulling- 
ton was  absolute  on  its  face,  and  accompanied 
with  possession  of  the  property  by  Fulling- 
ton. If  it  was  an  absolute  deed,  and  Ful- 
lington had  possession  of  the  land,  then, 
under  section  3809  of  the  Code,  it  could  not, 
under  the  state,  of  the  pleadings  in  this  case, 
be  "proved  by  parol  evidence  to  be  a  mort- 
gage only."  And,  as  said  before,  this  record 
does  not  show  whether  the  evidence  offered 
was  parol  or  not. 

2.  Nor  was  there  any  error  in  refusing  the. 
amendment  offered,  praying  for  a  cancella-' 
tion  of  the  deed.  This  prayer  was  the  only 
amendment  proposed  which  was  disallowe<l, 
according  to  the  record.    A  simple  prayer  for 


cancellation,  without  showing  the  gronnds 
upon  which  the  prayer  Is  predicated,  is  not 
sufficient.  The  amendment  should  have  de- 
scribed the  deed,  when  the  deed  was  made,  by 
whom  It  was  made,  the  terms  thereof,  and 
the  consideration.  It  should  have  shown 
that  the  deed  was  made  as  a  security  for  a 
debt,  and  that  the  debt  bad  l>een  paid.  It  was 
not  sufficient  simply  to  pray  for  a  cancellation 
without  describing  the  deed  or  giving  any 
reason  in  the  amendment  for  its  cancellation. 
In  affirming  this  judgment,  we  do  not  intend 
to  intimate  that  the  plaintiffs  have  no  right 
of  recovery  if  the  deed  was  made  as  security 
for  a  debt  and  they  have  paid  off  the  debtw 
If  these  facts  are  true,  and  if  they  commence 
the  proper  action,  they  would  be  entitled  to 
lecover  the  land.    Judgment  affirmed. 


(82  Oa.  730) 

Clotjd  9.  Kbndriok. 
(Supreme  Court  of  Oeorgia.    July  8, 1889.) 

ApmGl.TION  or  PATKaSTB. 

Where  a  judgment  debtor  voluntarily  pays 
money  to  the  sheriff  with  an  order  to  credit  ft  oa 
the  execution,  andaprooeedlng  is  instituted  by  an- 
other judgment  creditor  to  have  the  money  applied 
on  his  judgment,  the  debtor  cannot,  aa  against  the 
first  creditor,  claim  the  money  on  the  ground  that 
it  is  the  proceeds  of  cotton  raised  on  bis  homestead, 
as  title  to  the  money  passed  by  delivery  to  the 
sheriff,  who  was  the  colleoting  agent  of  the  cred- 
itor to  whose  judgment  it  was  ordered  to  be  ap- 
plied. 

Error  from  superior  court,  Maoon  oounty; 
Fort,  Judge. 

John  W.  Hay  good,  hj  Harrison  dtPeeplet, 
for  plaintiff  in  error.    F.  T.  Snead,  oontra. 

SiMHONs,  J.  In  1868,  Cloud  .took  out  a 
homestead  in  certain  land,  and  an  exemp- 
tion in  certain  personal  property.  The  land 
was  afterwards  sold  by  order  of  court,  and 
the  proceeds  reinvested  in  other  hind.  The 
personal  property  had  been  used,  and  some  of 
the  hoi-ses  and  mules  exchanged  for  others. 
In  1886,  Eendrick  obtained  a  judgment 
against  Cloud  and  others.  Execution  was 
issued  thereon,  and  placed  in  the  hands  of 
the  sheriff.  Sub'sequent  to  this.  Cloud  vol- 
untarily paid  the  sheriff  $45  in  money,  and 
ordered  him  to  credit  it  on  the  fi,  fa.  of  Ken- 
drick,  which  the  sheriff  did.  It  appears  that 
one  Smith  also  had  a  judgment  against  Cloud, 
and  that  he  placed  his. execution  in  the  bands 
of  the  sheriff,  and  claimed  the  money  ])aid 
over  by  Cloud.  The  sheriff  refusing  to  pay 
the  same  to  him.  Smith  brought  a  rule  against 
him.  After  the  rule  was  brought.  Cloud  had 
himself  made  a  party  thereto,  and  claimed  the 
money  as  the  head  of  a  family,  alleging  that 
it  was  the  proceeds  of  two  bales  of  cotton 
which  had  been  raised  upon  the  homestead 
land.  It  appears  that  the  main  issue  in  the 
court  below  was  whether  Cloud  was  entitled 
to  the  money,  or  whether  Kendrick  was  en- 
titled to  it.  The  court  decided  that  Kendrick 
was  entitled  to  it,  and  ordered  it  paid  over  to 
him  by  the  sheriff;  to  which  ruling  Cloud  ex- 
cepted, and  brought  the  case  here.    We  think 
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the  ooait  decided  right.  Cloud  volnntarily 
paid  over  to  the  sherifF  the  money,  and  di- 
rected him  to  credit  it  on  tbe^.  fa.  of  Ken- 
drick,  which  was  done  in  accordance  with  his 
orders.  It  was  an  appropriation  of  the  money 
made  by  Cloud.  It  is  true,  it  did  not  pass 
into  the  hands  of  Kendricli,  but  it  was  held 
up  under  the  claim  of  another  creditor  of 
Cloud;  but,  as  far  as  Cloud  was  concerned, 
we  think  that  when  he  paid  the  money  to  the 
sherift,  and  directed  him  to  pay  it  to  Ken- 
drick  and  credit  it  on  Kend rick's^. /a.,  it 
was  then  too  late  for  him  to  reclaim  it.  The 
sheriff  was  Kendrick's  agent,  made  so  by  law, 
for  the  collection  of  this  money,  and  he  had 
no  notice  of  want  of  title  to  the  same  in 
Cloud,  the  same  being  money,  to  wliich  title 
passes  by  delivery.    Judgment  a£Srmed. 


@2  Ga.  727) 

DuPBBB  V.  Matou.  Etc.,  or  Bbunswiok. 

(Supreme  Court  of  Oeorgia.    July  8, 1889.) 

Rbhovai.  or  Danobbous  BnuDraos  bt  Citt. 

A  city  charter,^  which  aathorizes  the  mayor 

and  counoil  "to  remove  any  forge,  smith-shop,  or 

other  structure  within  the  city,  when  in  their 

opinion  it  shall  be  necessary  to  insure  against 

fire, "  confers  a  power  which  can  only  be  used  in 

case  of  absolnte  necessity  or  grave  emergency; 

and  it  authorizes  the  mayor  and  council  to  remove 

a  dangerous  forge,  but  not  the  building  in  which  it 

is  situated,  unless  it  appears  that  the  building  is 

of  itself  dangerous,  or  that  the  owner  persists  in 

nstng  it  as  a  blacksmith  shop. 

Error  from  SH()erior  court,  Glynn  county; 
Atkinson,  Judge. 

F.  H.  Harris,  for  plaintiff  in  error.  Cro- 
vatt  &  Whitfleld  and  Courtland  Sytnmes,  by 
J.  H.  Lumpkin,  for  defendants  in  error. 

Simmons,  J.  It  appears  from  the  record 
that  Dupree  was  a  blacksmith  in  the  city  of 
Brunswick,  and  that  for  the  purpose  of  carry- 
ing on  his  business  be  erected  within  the 
city  limits,  but  not  within  the  fire  limits,  a 
blacksmith  shop,  and  placed  a  forge  therein. 
It  was  erected  between  a  steam  laundry  and 
a  grocery  store.  Before  the  building  was 
completed,  and  the  forge  erected,  it  appears 
that  Dupree  received  notice  from  some  of  the 
officers  of  the  corporation  not  to  erect  said 
blacksmith  shop  at  that  place,  on  account  of 
the  danger  of  Are  to  the  adjacent  buildings. 
It  seems  that  he  paid  no  attention  to  this  no- 
tice, but  continued  his  work  upon  the  build- 
ing and  forge;  whereupon  the  mayor  and 
council  ordered  the  town  marsiial  to  remove 
the  building  and  forge,  because  in  their  opin- 
ion it  would  greatly  Increase  the  risk  of  fire 
to  the  adjacent  buildings.  Dupree  filed  bis 
petition  to  the  superior  court,  and  asked  that 
the  oflicers  of  the  city  government  be  enjoined 
from  removing  tliis  building  and  forge,  in- 
sisting that  they  bad  no  power  or  authority  in 
this  summary  manner  to  pjiss  upon  his  rights, 
and  destroy  his  property,  witliouta  judicial  in- 
vestigation. The  trial  judge  refused  the  in- 
junction, and  theplaintiff  excepted.  The  may- 
or and  council  claim  that  they  have  the  right  to 
remove  this  building  and  forge,  under  section 


51  of  tbeir  charter,  which  la  as  follows :  "  Hie 
said  mayor  and  council  shall  have  the  author- 
ity and  power  to  remove  any  forge,  smith- 
shop,  or  other  structure  within  the  city,  where 
in  their  opinion  it  shall  be  necessary  to  insure 
against  fire;  and  shall  have  the  power  to 
cause  any  stove-pipe,  oir  any  other  thing  or 
matter  that  will  endanger  the  city  as  to  fire, 
to  be  removed  or  remedied,  as  their  prudence 
shall  dictate.".  Without  deciding  whether 
the  mayor  and  council  have  this  great  power 
conferred  on  them  which  they  claim,  or 
whether  the  legislature  has  power  to  confer 
it,  we  hold  that  if  they  have  such  power  and 
can  remove  any  building  in  the  city  when 
"in  tbeir  opinion  it  shall  be  necessary  to  in- 
sure against  fire,  "  they  can  only  do  so  in  cases 
of  absolute  necessity,  or  in  grave  emergencies 
when  the  removal  is  necessary  to  prevent  fires 
and  destruction  of  other  property  by  fire. 
Under  the  facts  of  this  case  as  disclosed  by 
the  record  we  think  the  order  of  the  mayor 
and  council  to  remove  not  only  the  forge,  but 
the  building,  went  too  far;  that  it  was  too 
sweeping  in  its  terms.  There  was  no  neces- 
sity, as  far  as  we  can  see,  to  remove  the 
building  at  all.  As  far  as  it  was  necessary 
for  them  to  go,  even  under  the  power  which 
they  claim,  was  to  remove  the  forge.  The 
building  itself,  so  far  as  we  can  see  from  the 
record,  was  harmless.  It  was  the  sparks 
emitted  from  the  forge  which  were  dangerous 
to  other  buildings.  If  the  forge  were  re- 
moved, there  would  be  no  such  danger  from 
fire.  What,  then,  was  the  necessity  of  re- 
moving the  building?  What  was  the  neces- 
sity for  destroying  this  plaintiff's  property, 
which  he  alleges  cost  him  $300?  ^one  that 
we  can  see.  We  think,  therefore,  that  the 
trial  judge  should  have  granted  a  part  of  the 
prayer  of  the  petitioner,  and  should  have  en- 
joined the  mayor  and  council  from  removing 
the  building,  on  condition  that  the  plaintiff 
would  nut  use  the  same  for  a  blacksmith 
shop,  and  would  not  run  his  forge  therein. 
We  therefore  direct  that  the  injunction  be 
granted  restraining  them  from  removing  ttiis 
building,  on  condition  that  the  plaintiff  will 
not  use  the  same  for  a  blacksmith  shop,  and 
that  if  he  should  do  so,  the  injunction  be  dis- 
solved instanter.    Judgment  reversed. 


(83  Oa.  275) 

Bridges  et  al.  v.  Doolt  County. 

(Supreme  Court  of  Georgia.    July  8, 1889.) 

Tax   C0LI.BOTOR  —  ErFECT  or  Jvdombnt— Rbih- 

STATEHENT  OV  CaSB. 

If,  in  resistance  to  an  execution  issued 
against  him  for  county  taxes,  the  tax  collector  de- 
nies on  oath  that  he  owes  the  money,  or  any  part 
of  it,  the  issue  thus  formed  should  be  tried  in  the 
superior  court,  even  though  no  counsel  should  ap- 
pear in  behaU  of  the  county.  The  execution  itself 
makes  a  prima  fiicie  case  for  the  plaintiff,  and 
it  is  for  the  tax-collector  to  show  that  the  amount, 
or  some  part  thereof,  is  not  due.  The  oonrtk 
having  erroneously  dismissed  the  case  on  acoooni 
of  the  absence  of  counsel  without  excuse,  com- 
mitted no  error  in  reinstating  it  at  the  next  term 
on  the  docket  upon  motion  of  attorneys  repressnt- 
ing  the  county. 
(SviiUOni*  by  the  Court.) 
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Error  from  superior  court,  Dooly  ooonty; 
EiBBEB,  Judge. 

Buzbee  it  Brunton,  J.  H.  Uartin,  and 
Duncan  A  Miller,  for  plaintiflg  in  error.  J. 
H.  Hall,  for  defendant  in  error. 

Bleckley,  C.  J.  An  execution  in  fSTor 
of  Dooly  county  against  tiie  tax  collector  and 
the  securities  on  his  oflBcial  bond,  issued  for 
tbe  county  taxes,  was  met  by  an  affidavit  un- 
der section  525  of  the  Code,  which  section 
declares:  "If  such  execution  shall  issue  for 
too  much,  or  if  defendant  denies  on  oath  ow- 
ing any  part  thereof,  he  may,  by  filing  an 
affidavit  of  illpgality,  according  to  the  rules 
governing  otlier  illegalities,  cause  an  issue 
to  be  formed  thereon,  which  shall  be  tried  by 
a  special  jury  at  the  first  term  of  the  superior 
court  thereafter."  The  ease  was  continued 
at  the  first  term  (September,  1887)  under  an 
agreement  of  counsel  that  it  should  be  Anally 
disposed  of  at  tbe  next  term.  At  the  second 
term  (March,  1888)  the  court,  on  motion  of 
defendants'  counsel,  ordered  timt  said  case  be 
dismissed,  with  the  right  of  plaintiff  to  move 
by  tiie  first  day  of  the  next  term  to  have  it 
reinstated,  such  motion  to  be  allowed,  pro- 
vided it  was  shown  to  the  court  that  J.  H. 
Hall,  coansel  for  tbe  plaintifF,  had  a  legal  ex- 
cuse for  his  absence,  and  not  otherwise.  At 
the  following  term  (September,  1888)  a  mo- 
tion was  made  by  the  county  through  J.  H. 
Hall  and  J.  B.  Holmes,  its  attorneys,  to  re- 
instate tbe  case,  upon  the  ground  that  the 
order  of  dismissal  was  improvidently  granted, 
and  was  void  on  Its  face,  the  court  having 
no  jurisdiction  to  pass  it.  To  this  motion  tbe 
tax  collector  made  an  answer  in  writing, 
setting  up,  among  other  things,  that  tbe  or- 
der of  dismissal  was  granted  by  agreement  of 
both  parties  on  tbe  terms  speoifl^  in  the  or- 
der, and  that  Mr.  Hall  now  stated  tliat  he 
bad  no  legal  excuse  for  his  absence  at  the 
previous  term. 

As  the  court  granted  the  order  to  reinstate 
the  case,  notwithstanding  this  answer,  we  as- 
sume that  the  judge  knew  and  remembered 
that  the  order  to  dismiss  was  not  passed  up- 
on agreement  of  both  parties.  Indeed,  the 
order  shows  upon  its  face  that  it  was  granted 
on  motion  of  one  of  tbe  parties,  and  it  makes 
no  reference  to  any  agreement  or  consent 
whatsoever.  The  final  action  of  the  court  in 
reinstating  the  case  is  altogether  inconsistent 
with  the  statement  in  the  answer  that  the 
dismissal  was  with  the  consent  of  the  county ; 
for  bow  could  tbe  order  of  dismissal  be  im- 
provident, void  on  its  face,  or  without  juris- 
diction to  pass  it,  if  the  county  consented? 
Surely  a  court  can  turn  any  case  out,  or 
dismiss  the  same  from  its  docket,  if  both 
parties  legally  consent  thereto.  As  to  who 
would  have  authority  to  represent  the  county 
in  giving  such  consent  in  a  case  like  this  we 
need  not  inquire.  Tbe  statute  directs  that  the 
issue  formed  on  such  affidavit  of  illegality 
shall  be  tried  by  a  special  jury;  and,  the  pub- 
lic revenue  being  involved,  we  think  that,  in 
the  absence  of  legal  consent  to  dismiss,  the 


only  proper  disposition  of  the  ease  was  to  so 
try  it.  If  connael  on  behalf  of  the  county  did 
not  appear,  that  woald  make  no  difference, 
since  the  case  on  the  side  of  the  county  was 
made  out  by  the  execution  itadf.  Prima 
faete  such  an  execution  is  to  be  taken  as  ex- 
pressing and  representing  a  real  debt  for  the 
county  taxes,  and  it  is  not  for  the  county  to 
support  it  by  evidence,  but  for  tbe  defendant 
or  defendants  to  meet  and  overcome  it  by  evi- 
dence. The  trial  is  accorded,  not  to  give  effi- 
cacy to  the  execution,  but  to  allow  oppor- 
tunity for  showing  it  invalid  or  iaoperative 
in  whole  or  in  part.  It  seems  to  ua  that  the 
dismissal  of  such  a  case  would  leave  the  con- 
troversy undisposed  of,  or,  if  disposed  of,  that 
it  would  leave  the  execution  to  be  enforced 
by  further  ministerial  proceedings,  and  that 
it  would  be,  not  the  execution,  but  the  defense 
to  it,  which  would  be  defi-ated  by  the  ordei 
of  dismissal,  supposing  tbe  order  to  have  any 
finality  at  all.  We  think  tiie  court  committed 
no  error  In  reinstating  tbe  case,  or,  at  least, 
that  none  appears  from  the  record  and  bill  of 
exceptions  liefore  us.    Judgment  affirmed. 


(8S  Oa.  257) 

Oliver  v.  Union  Point  &  W.  P.  B.  Co. 

(Supreme  Court  of  Qeorgia.    July  23, 1889.) 
BiiniBKT  Domain — Coiipbnsation— Tbndkb— Ih- 

JUNCnOM. 

1.  Tbe  oonstitntioDal  provision  that  private 
property  is  not  to  be  taken  for  pablie  purposes 
without  just  and  adequate  compensation  being  first 
paid,  is  too  plain  to  be  misunaerstood,  and  u  not 
to  be  violated  or  evaded  by  the  leglslatore  or  the 
courts. 

2.  The  method  of  ascertaining  what  is  just  and 
adequate  compensation  is  matter  for  adoption  and 
regulation  by  the  legislature.  Inasmuch  as  trial 
by  jury  is  not  a  constitutional  right  in  cases  in- 
volving tbe  power  of  eminent  domain,  a  statutoiT 
appeal  given  in  such  oases  from  the  award  of  as- 
sessors is  subject  to  legislative  discretion,  both  in 
its  ^lowance  and  in  the  consequences  of  its  allow- 
ance, the  latter  being  in  the  nature  of  terms  and 
conditions  of  the  appeal  system. 

8.  A  railroad  corporation  created  under   the 

general  law  of  1881  may,  after  having  paid  or  ten- 
ered  to  the  land-owner  the  compensation  awarded 
by  the  assessors,  prosecute  the  work  of  oonstruo- 
tion  pending  an  appeal  from  the  award  to  the  su- 
perior court,  the  statute  allowing  the  appeal  pro- 
viding expressly  that  the  same  shall  not  hinder  or 
dday  the  progress  of  the  work. 

4.  Tender  of  the  sum  assessed  and  awarded, 
duly  made  and  continued,  but  refused,  is  the  equlv 
alent  of  actual  payment  of  the  award,  in  its  effects 
on  the  right  of  the  corporation  to  enter  upon  the  ' 
land  and  prosecute  the  work  of  oonstmction. 

6.  Although  the  tender  was  imperfectly  plead- 
ed, especially  in  not  making  it  continuous,  yet  tbe 
impending  damage  not  being  irreparable,  the  fact 
of  tender  not  being  disputed,  and  no  lack  of  solv- 
ency of  the  corporation  being  alleged,  the  discce- 
tion  of  the  judge  in  denying  the  Injunction  upon 
the  condition  prescribed  in  his  order  will  not  be 
controlled.  Injunction  before  decree  is  discretion- 
ary in  all  cases. 
(S\/flX(d)us  by  the  Court.) 
Error  from  superior  court,  Greene  county: 
Jenkins.  Judge. 

Bill  in  equity  by  one  Oliver  to  restrain  the 
defendant,  the  Union  Point  &  White  Plains 
Railroad  Company,  from  entering  upon  bis 
land  to  grade  the  same  for  the  road-bed  of 
its  railway,  pending    an  appeal  from  ttae 
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amonnt  of  damages  assessed  in  condemnation 
proceedings  for  the  taking  and  injuriously 
afTecting  cuniplainant's  land,  and  payment  of 
the  same.  From  an  order  refusing  a  writ  of 
injunction,  plaintiff  brings  ^ror. 

Cohimbu*  Heard,  for  plaintiff  in  error.  H. 
T.  Lewit  and  John  C.  Hart,  for  defendant 
in  error. 

Blbcklxt,  G.  J.  This  company  was  char- 
tered under  the  general'railroad  law,  the  act 
of  1881.  found  in  the  Ckxle,  g  1689a  et  seq., 
its  route  being  located  in  paxt  upon  lands  oc- 
cup^ied  and  claimed  by  Oliver.  Before  any 
entry  was  made  upon  said  lands,  the  parties 
proceeded  to  have  the  value  and  the  damages 
assessed  by  assessors,  as  provided  in  section 
1689^  The  assessors  fixed  the  compensation 
at  $225,  and  both  parties  appealed  from  the 
assessment  to  the  superior  court,  the  com- 
pany giving  l>ond  as  required  by  that  section. 
When  tlie  work  of  grading  the  road  ap- 
proached very  near  to  Oliver's  premises,  lie 
gave  notice  not  to  enter  upon  tlie  same.  The 
president  of  the  company  announced  his  de- 
termination to  enter  and  continue  the  work 
as  soon  as  the  place  was  reached  in  the  prog- 
ress of  grading  the  line.  Tiiereupon  Oliver 
brought  his  petition  for  an  injunction,  pray- 
ing that  an  entry  upon  the  land,  for  the  pur- 
pose of  grading  the  railroad,  or  for  any  other 
purpose,  miglit  be  restrained  until  the  damage 
to  the  same  sliould  be  ascertained  and  paid. 
The  answer,  which  was  sworn  to  positively 
by  the  president  of  the  company,  set  up. 
among  other  things,  that  before  the  company 
offered  to  construct  the  road-bed  upon  the 
land,  or  to  do  any  work  thereon,  it  tendered 
to  the  plaintiff  the  amount  of  the  assessment, 
which  he  refused  to  take  or  to  name  any 
amount  he  thought  adequate  compensation. 
Tlie  answer  also  brought  in  question  the 
plaintiff's  title  to  the  premises,  and  at  the 
hearing  evidence  was  submitted  tending  to 
show  that  the  legal  title  was  outstanding  in 
another  person,  not  a  party  to  the  proceeding. 
At  the  bearing  an  order  was  passed  declaring 
that  the  injunction  prayed  for  be  refused, 
provided  the  defendant,  within  10  days,  would 
enter  into  bond  with  good  security  to  pay  all 
the  danrnges  that  might  be  eventually  re- 
covered on  the  final  trial  of  the  case,  but  that 
on  failure  to  give  such  bond  the  writ  of  in- 
junction issue.  To  this  order  Oliver,  the 
plaintiff,  excepted. 

The  riglit  of  the  company  to  enter  and 
prosecute  the  work  of  construction  on  or 
through  the  plaintiff's  land  is  rested  upon  the 
general  railroad  law,  (Code,  §  1689!)  which 
declares  that  the  entering  of  an  appeal  and 
the  proceedings  thereon  shall  not  binder  or  in 
,any  way  delay  the  work,  or  the  progress 
thereof,  but  the  same  may  proceed,  without 
let  or  hindrance;  from  the  time  said  con- 
demnation proceedings  are  begun.  Ttiecase 
of  Gliambers  v.  Railroad,  69  Oa.  320,  is  a  vir- 
tual adjudication  that  this  provision  of  the 
law  is  incompatible  with  the  constitution  if 
it  is- to  be  construed  as  attempting  to  .confer 


the  right  of  proceeding  with  the  work  pend- 
ing an  appeal  by  the  company  without  first 
complying  with  the  constitutional  require- 
ment of  paying  just  and  adequate  compensa- 
tion. The  method  for  assessing  value  and  dam- 
ages prescribed  by  the  charter  of  the  Cincin- 
nati &  Georgia  Railroad,  (section  11,  Acts 
1880-81,  pp.  254-256, )  was  in  all  respects  sub- 
stantially identical  with  that  laid  down  in  the 
general  railroad  law;  and  the  provision  for 
prosecuting  the  work  pending  an  appeal  was 
the  same.  We  consider  the  decision  in  that 
case  (there  being  neither  payment  nor  tender) 
completely  sound,  and  it  is  our  purpose  to  ad- 
here to  it  firmly  and  faithfully.  In  the  lan- 
guage of  Mr.  Justice  Schqlfield,  in  Mit- 
chell v.  Railroad*  Coal  Co.,  68  111.  289:  "How- 
ever important  and  aacred  may  Ije  the  charter- 
ed rights  of  a  corporation,  they  cannot  be  more 
so  titan  is  the  right  of  the  humblest  individual 
to  be  protected  in  the  enjoyment  of  his  or  her 
property.  The  right  to  take  private  property 
without  the  consent  of  the  owner,  for  public 
use,  after  making  due  compensation  as  re- 
quired by  the  constitution,  even  under  the 
most  favoi-able  circumstances,  savors  of 
hardship  and  oppression.  Nothing  but  pub- 
lic necessity  can  justify  it,  and  the  welfare  of 
the  citizen  imperatively  .demands  that  it 
shall  never  be  asserted  except  in  strict  con- 
formity with  the  law  of  the  land. "  Nothing 
can  be  plainer  or  more  explicit  than  the 
terms  of  our  constitution.  "Private  prop- 
erty shall  not  beXaken  or  damaged  for  public 
purposes  without  just  and  adequate  compen- 
sation being  first  paid."  Code,  §  5024. 
Adjudications  in  otiier  states  upon  cognate 
terras,  such  "as  first  or  previously  made,  de- 
posited," etc..  are  numerous.  Browning  v. 
Transportation  Co.,  4  N.  J.  Eq.  47;  Mettier 
V.  Railroad  Co.,  25  N.  J.  Eq.  214;  Redman 
v.  Railroad  Co.,  33  N.  J.  Eq.  165;  Eide- 
miller  v.  Wyandotte,  2  Dill.  376;  Walther  v. 
Warner,  25  Mo.  277;  Ring  v.  Bridge  Co..  57 
Mo.  496;  Henry  v.  Railroad  Co.,  10  Iowa, 
640;  Cox  V.  Railroad  Co.,  48  Ind.  178; 
Mitchell  V.  Railroad  &  Coal  Co.,  68  III.  286; 
Railroad  Co.  v.  Callender,  13  Kaii.  496;  Ray 
V.  Railroad  Co.,  4  Neb.  439;  Bohlman  v.  Rail- 
road Co.,  30  Wis.  105;  Dimraick  v.Brodhead, 
75  Pa.  St.  464;  Railroad  Co.  v.  Piel,  8  S.  W. 
Rep.  449;  Asber  v.  Railroad  Co..  Id.  854. 
"Several  state  constitutions  provide  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  compensation  being  first 
made,  or  contain  similar  terms.  The  effect 
of  this  provision  is  to  require  the  paymentor 
tender  <ii  the  compensation  to  precede  an 
entry  for  the  construction  of  the  railroad." 
Pierce,  R.  R.  (Ed.  of  1881,)  p.  16G.  And 
see  2  Wood,  Ry.  Law,  §  246.  No  constitu- 
tion has  or  can  Imve  a  plainer  provision  on 
this  subject  than  our  own,  and  the  provision 
is  one  not  to  be  violated  or  evaded  either  by 
the  legislature  or  the  courts. 

The  method  of  ascertaining  what  is  just 
and  adequate  compensation  is  subject,  within 
certain  limits,  to  iegislative  discretion.  To 
sncb    proceedings,  in    the    exercise    of    the 


Digitized  by 


v^oogle 


1088 


SOUTHEASTERN  REPOBTEB,  VOI-  9. 


(6a. 


power  of  eminent  domain  the  conatitutional 
guaranty  of  trial  by  jury  does  not  extend, 
there  being  In  our  constitution  no  express 
provision  so  extending  it.  Mills,  £m.  Dom. 
g  91,  and  cases  cited;  Profl.  Jury,  §  104; 
Cooley,  Const.  Lira.  (5tb  Ed.)  697.  The 
supreme  court  of  Kansas,  in  Bailroad  Co.  v. 
Railroad  Co..  28  Kan.  453,  held  that  it  was 
optional  with  the  legislature  to  malce  assess- 
ment by  commissioners  final,  or  to  allow  an 
appeal  therefrom  to  a  jury,  and  a  statute  of 
that  state  was  sustained  which  provided  that 
on  compliance  by  the  corporation  with  the 
constitutiunal  requirement  touching  payment 
or  deposit  of  the  rompensation  money  as  fixed 
by  assessment  of  the  statutory  commission- 
ers, the  corporation  might  enter  and  prose- 
cute its  work  pending  an  appeal  from  the  as- 
sessment, the  appeal  in  the  case  being  taken 
by  the  land-owner.  Payment  or  deposit  of 
the  compensation  assessed  in  the  first  in- 
stance was  treated  as  satisfying  the  constitu- 
tional requirement,  inasmuch  as  the  legis- 
lature might,  if  it  bad  so  chosen,  have  made 
that  assessment  final.  Instead  of  doing  this, 
it  bad  allowed  an  appeal  upon  terms,  and  the 
land-owner  having  availed  himself  of  the  ap- 
peal, it  WHS  said  that  he  was  to  be  treated  as 
accepting  the  terms  on  which  the  appeal  was 
granted. 

The  legislative  intent  as  expressed  in  our 
statute,  that  is,  in  the  twelfth  section  of  the 
act  of-1881,  (Code,  6  16892,  supra,}  is  some- 
what doubtful,  but  the  doubt  is  to  be  solved 
in  the  light  of  the  constitution,  and  in  favor 
of  the  constitutionality  of  so  much  of  the 
legislative  scheme  as  can  be  harmonized  with 
the  organic  law.  The  section  declares :  "It 
shall  he  lawful  for  said  corporation  to  con- 
struct its  railroad  over  any  lands  belonging 
to  other  persons,  *  *  *  upon  paying  or 
tendering  to  the  owner  thereof,  •  *  * 
just  and  reasonable  compensation  for  the 
right  of  way,  which  compensation,  when  not 
otherwise  agreed  upon,  shall  be  assessed  and 
determined  in  the  following  manner."  It 
then  goes  on  to  provide  that  the  corporation 
shall  choose  one  assessor,  the  owner  another, 
and  the  two  a  third,  the  choice  for  the  owner, 
in  case  of  his  refusal,  to  be  made  by  the  or- 
dinary. The  three  assessors  are  to  be  sworn, 
hear  evidence,  and  then,  by  the  concurrence 
of  a  majority,  assess  the  value  and  damages. 
Their  award  In  writing  b  to  be  filed  in  the 
office  of  the  clerk  of  the  superior  court,  and 
be  by  him  recorded,  atter  which  it  has  the 
force  and  effect  of  a  judgment  or  decree  of 
the  superior  court.  Either  party  dissatisfied 
with  the  award  "shall  have  the  right,  by 
l^iving  written  notice  to  the  other  party, 
ivithin  ten  days  from  the  time  said  award  is 
filed  as  aforesaid  in  the  clerk's  office,  to  enter 
an  appeal  in  writing  from  said  award  to  the 
superior  court,  ♦  •  •  and  at  the  next 
term  of  said  court,  unless  continued  for  legal 
cause,  it  shall  be  the  duty  of  the  judge  pre- 
siding in  said  cause  to  cause  an  issue  to  be 
made  up  as  to  the  damage  or  valuation  of 
said  land,    *    •    *    ami  the  same  to  be 


tried  with  aU  the  rights  for  hearing  and  try- 
ing said  canse  in  the  superior  court  and  in 
the  supreme  court,  as  provided  for  cases  at 
common  law.  The  entering  of  said  appeal, 
and  the  proceedings  thereon,  shall  not  hinder 
or  in  any  way  delay  the  said  corporation's 
work  or  the  progress  thereof,  but  the  same 
may  proceed  without  let  or  hindrance  from 
the  time  said  condemnation  proceedings  are 
begun;  that  if  said' corporation  should  enter 
said  appeal  it  shall  give  bond  and  security 
for  the  payment  of  the  amount  rendered  upon 
the  final  hearing  of  said  cause.  Should  do 
appeal  be  enteral  from  said  award  In  said 
time,  and  should  said  corporation  fail  to  pay 
the  same,  it  shall  be  the  duty  of  the  clerk  of 
the  superior  court,  upon  the  request  of  any 
person  interested,  to  issue  execution  upon 
such  award  as  in  other  cases  of  judgments  of 
the  superior  court,  and  said  execution  may 
be  levied  upon  any  of  the  property  of  such 
corporation,  as  in  cases  of  other  executions." 

The  doubt  which  arises  is  whether  in  case 
of  appeal  the  legislature  intended  the  corjio- 
ration  to  pay  or  tender  the  sum  found  due  by 
the  award  of  the  assessoi-s,  as  a  condition 
precedent  to  the  right  of  entering  for  exclu- 
sive occupation,  or,  which  is  the  same  thing, 
for  beginning  the  active  work  of  construc- 
tion. We  think  such  must  have  been  the  in- 
tent— First,  for  the  reason  that  a  contrary 
intent  would  be  violative  of  the  constitution; 
and,  Hecondly,  because  the  condition  on 
which  the  right  to  construct  is  expressly  put 
in  the  previous  part  of  the  section  is  tender 
or  payment  of  just  and  reasonable  compensar 
tion.  Prima  facie  the  measure  of  this  com- 
pensation is  the  award  of  the  assessors  pro- 
vided for.  That  amount  being  paid  or  ten- 
dered, the  appeal  and  the  proceedings  there- 
on are  not  to  delay  the  work  or  its  progress, 
but  the  same  may  proceed  without  let  or 
hindrance.  The  added  phrase  "from  the 
time  said  condemnation  proceedings  are  be- 
gun" is  all  that  militates  against  our  con- 
struction; and  Ibis  phrase  may  or  may  not  be 
reconcilable  with  It.  If  not,  all  we  can  say 
is  that  it  conflicts  with  the  constitution  in  so 
far  as  it  contemplates  authorizing  or  legaliz- 
ing work  done  before  payment  is  either  made 
or  tendered.  The  provision  for  issuing  exe- 
cution in  case  no  appeal  is  taken  does  not  dis- 
pense with  payment,  voluntary  or  compul- 
sory, before  entry  for  permanent  occupation, 
but,  on  the  contrary,  it  affords  the  means  of 
enforcing  payment  as  of  an  ordinary  judg- 
ment, although  the  corporation  might  not 
wish  to  enter,  and  might  prefer  to  let  the 
matter  drop  forever.  After  procuring  con- 
demnation the  corporation  must  pay,  whether 
it  completes  the  appropriation  of  the  land  or 
not. 

Our  minds  have  reached  a  fixed  conclusion 
that  the  true  and  only  construction  of  the 
section  we  have  discussed  is  that,  with  or 
without  appeal,  there  must  be  payment  m 
tender  upon  the  basis  of  the  award  of  the  as- 
sessors before  the  corporation  can  lawfully 
begin  the  worit  of  construction  against  Um 
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will  of  tbe  land-owner;  and  such  payment  or 
tender  may  be  made  without  prejudice  to 
the  appeal,  or  tbe  right  of  appeal,  of  either 
party.  Bailroad  Go.  v.  Brewer,  12  Ind.  874; 
Itailroad  Co.  t.  Fbelps,  (HI.)  17  N.  E.  Bep. 
769.  We  cite  the  latter  case  on  this  point 
witb6ut  approving  its  doctrine  on  the  nature 
of  an  entry  for  construction  or  use.  The 
land-owner,  no  matter  which  party  appeals, 
may  accept  the  tender  at  the  peril  of  having 
to  refund  in  case  the  award  is  reduced  on  the 
trial  of  the  appeal,  and  the  corporation  may 
pay  later,  and  go  to  work  at  tbe  peril  of  hav- 
ing its  provisional  title  defeated  as  by  a  con- 
dition subsequent,  if  it  should  fail  to  pay  any 
additional  amount  recovered  against  it  by 
final  judgment  on  the  appeal.  In  this  way 
the  statutory  right  of  appeal  can  be  enjoyed 
by  either  party  or  by  both,  without  infring- 
ing the  constitution,  or  necessarily  thwart- 
ing the  legislative  intention  of  allowing  the 
Work  to  proceed  pending  the  appeal,  but  in 
no  other  w,ay  apparent  to  us  can  both  these 
objects  be  accomplished.  • 

It  was  competent  for  the  legislature,  as  it 
has  done,  to  declare  tender  a  substitute  for 
actnal  payment  where  the  tender  is  declined. 
If  the  land-owner  will  not  receive  tlie  money 
awarded  hipi  by  the  assessors,  he  has  no  one 
to  blame  but  himself.  Creanor  v.  Nelson,  28 
Gal.  464;  Browning  t.  Transportation  Co.,  4 
N.  J.  £q.  47;  Mettler  v.  Bailroad  Co.,  25  N. 
J.  Eq.  214;  Kedman  v.  Railroad  Co.,  38  N. 
J.  £q.  165;  Railroad  Co.  v.  Bailroad  Co..  26 
N.  J.  Eq.  464;  Johnson  v.  Railroad  Co.,  17 
Atl.  Rep.  574.  According  to  some  of  these 
cases  the  time  of  tender,  that  is,  whether  be- 
fore or  after  the  appeal  is  entered,  is  ma- 
terial; but  we  think,  under  our  statute,  the 
time  is  immaterial,  for  though  the  award 
may  be  considered  as  vacated  by  the  appeal 
tor  most  purposes,  the  statute  restricts  the 
tender  to  no  particular  time,  and  the  amount 
of  the  award  itself  is  no  less  certain  after  ap- 
peal than  before,  nor  is  its  force  as  prima 
facie  evidence  of  value  and  damages  im- 
paired by  the  appeal.  Of  course,  should  ten- 
der be  delayed  until  iifter  the  appeal  be  tried, 
the  amount  requisite  to  tender  is  to  be  meas- 
nred  then,  not  by  the  award,  but  by  the  ver- 
dict or  the  judgment  rendered  in  the  appeal 
proceedings. 

In  tbe  present  case  the  bill  was  silent  as  to 
tender,  and  the  answer  does  not  disclose  the 
date  of  it.  nor  say  whether  it  was  before  or 
after  one  or  both  appeals  were  taken,  but 
only  that  it  was  before  tbe  company  went  to 
work  upon  the  land.  Neither  is  the  tender 
repeated  or  made  continuous  by  the  answer. 
The  pleading  is  altogether  too  loose  and  in- 
complete; but  no  point,  so  far  as  appears, 
was  made  before  the  judge  on  these  minor 
matters,  nor  was  the  fact  of  actual  tender 
denied.  The  judge  could  have  required  the 
tender  to  be  repeated  and  made  continuous, 
in  the  usual  manner  of  pleading  tender,  and 
probably  would  have  done  so  had  the  plain- 
tiff objectnd  to  the  sufficiency  of  the  answer 
or  the  tender  on  that  ground.  Moreover,  the 
T.9B.B.no.26— 69 


bill  seeks  only  an  injunction,  and  avers  noth- 
ing as  to  irreparable  damage,  and  sets  out 
no  specific  facts  from  which  a  court  may  see 
for  Itself  that  the  damage  impending  will  be 
irreparable.  What  mischief  will  be  done  to 
the  land  by  grading  tbe  railway  over  or  upon 
it  is  not  stated.  Nothing  is  alleged  as  to 
cuts,  fills,  or  embankroente,  the  destruction 
of  timber,  or  other  specific  injury.  Nor  is 
there  any  hint  or  intimation  that  the  railroad 
company  is  insolvent  or  unable  to  cespond 
for  all  damages  that  may  be  occasioned  by 
the  alleged  wrong.  The  company  had  al- 
ready given  bond  and  security  for  the  pay- 
ment of  the  amount  recovered  against  it  in 
the  appeal  proceedings,  and  it  was  required 
by  the  judge,  as  a  condition  of  denying  the 
injunction,  to  give  another  bond  with  secu- 
rity to  pay  all  tbe  damages  eventually  recov- 
ered in  this  case.  Under  these  circum- 
stances, while  we  hold  that  the  tender  should 
have  been  pleaded  more  strictly  and  made 
continuous,  we  cannot  interfere  with  the  dis- 
cretion of  the  judge  in  denying  the  injunc- 
tion on  the  terms  prescribed  in  his  order. 
Code,  §§  3219,  3220.    Judgment  affirmed. 


(82  Oa.  329) 


Brooks  c.  Fowi.eb. 


{Supreme  Court  of  Georgia.    July  81, 1889.) 
Imtued  Tbcstb— Partition— Stxtdts  or  Lhota- 

TIOKB. 

1.  Wtaereatnisbandputshiawlfe'smoneyinto 
the  purchase  of  land,  with  the  knowledge  of  tbe 
vendor,  the  monev  being  neither  a  loan  nor  a  ^t, 
and  the  land  Is  subseqaently  levied  on  to  satluy  a 
judgment  In  favor  of  the  vendor  for  a  balance  of 
the  purchase  price,  a  trust  will  be  implied  under 
Ckxie  Ghk.  $  2316,  which  provides  that  a  trust  is  im- 
plied "whenever  the  legal  title  is  in  one  person, 
out  tbe  beneficial  interest,  either  from  tbe  pay- 
ment of  tbe  purchase  money  or  other  circum- 
stances, is  either  wholly  or  partially  In  another. "' 

2.  Tbe  wife  is  notentlUed  to  a  money  verdict 
against  the  vendor  whore  the  land  is  levied  on  to 
satisfy  bis  judgment  arainst  the  husband,  but  she 
is  entitled  to  an  equitable  Interest  in  the  proceeds 
of  the  sale,  or  to  have  tbe  land  partitioned,  so  as  tc 
give  her  the  proper  proportion. 

S,  Tbe  time  of  defendant's  absence  from  the 
state,  and  until  be  returned  for  the  purpose  of  re- 
siding, was  properly  deducted  from  tbe  time  dur- 
ing which  limitation  had  run  against  plaintUTs 
right  of  action,  as  by  Code  Ga.  {  2029.  It  Is  provided 
that  "if  the  defendant  •  •  •  shall  remove  from 
this  state,  the  time  of  his  absence  from  the  state, 
and  until  he  returns  to  reside,  shall  not  be  ooanted 
or  estimated  in  his  favor. " 

Error  from  superior  court.  Taylor  county; 
Smith.  Judge. 

O.  M.  Colbert  wnA  O.  J.  Thornton,  for  plain- 
tiff in  error.  W.  S.  Wallace,  for  defendant 
in  error. 

Jenkins,  J.  On  the  SOtb  day  of  Novem- 
ber. 1872.  Julius  Turner  executed  and  deliT<i 
ered  to  B.  C.  M.  Brooks  a  deed  to  528|  acres 


'  That  a  trust  results  when  a  conveyance  is  made 
to  one  person,  tbe  consideration  for  which  moves 
from  another,  see  Hellman  v.  Messmer,  (CaL)  IC  - 
Fao.  Rep.  766,  and  note;  Burns  v.  Ross,  (Tez.)  9 
S.  W.  Rep.  468,  and  note;  Blum  v.  Rogers,  Id.  G9B, 
and  note;  Reynolds  v.  Sumner,  (UL)  18  N.  S.  Bm. 
834. 
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of  land  lying  in  Taylor  and  Macon  oounties. 
Tlie  consideration  of  the  conveyance  was 
8500  paid  in  casb,  and  two  notes  for  15  bales 
of  cotton  each,  made  by  the  grantee,  and  B. 
C.  Brooks,  Ills  son,  as  security.  Turner  aft- 
erwards sued  out  an  attachment  for  tlie  pur- 
chase money  owing  on  the  notes,  and  on  the 
8th  day  of  April,  1879,  obtained  judgment  for 
the  sum  of  $1,678.39,  l}e8ides  interest.  On 
this  judgment  execution  was  issued,  which 
was  by  the  sheriff  of  Taylor  county  levied 
upon  that  portion  of  the  land  purchased  lying 
In  that  county.  On  March  2, 1880,  Mrs.  Car- 
oline S.  Broolts,  wife  of  B.  C.  M.  Brooks,  Qled 
her  bill  in  Taylor  superior  court  against  Tur- 
ner, the  sheriff,  and  her  husband.  The  pur- 
pose of  this  bill  seems  to  have  been  to  enjoin 
the  levy  referred  to  until  certain  equities  set 
up  by  the  bill  were  adjusted.  Tlie  bill  set  up 
a  claim  on  the  part  of  the  complainant  against 
Turner  for  money  due  her  from  the  estate  of 
her  fatlier,  of  which  Turner  was  the  admin- 
istrator. It  alleged  that  be  (Turner)  resided 
in  Texas,  was  insolvent,  and  owned  no  prop- 
erty in  Georgia,  except  the  judgment  against 
Brooks.  On  November  27, 1885,  Mrs.  Brooks 
filed  a  second  bill.  This  bill  recited  the  pend- 
ing of  the  first,  and  set  up  substantially  the 
same  equities.  It  further  alleged  that  tlie 
9500  paid  by  B.  C.  M.  Brooks  to  Turner  on 
the  purchase  of  the  land  in  1872  was  the 
money  of  complainant,  derived  from  bor 
father's  estiite,  and  that  at  the  time  of  its 
payment  by  Brooks  to  Turner  the  latter  knew 
that  it  belonged  to  her.  She  prayed  that  the 
sale  of  the  land  bought  by  Brooks  from  Tur- 
ner be  enjoined  until  tlie  equities  set  up  could 
be  adjusted  by  final  decree,  and  that  of  the  val- 
aeof  the  land,  should  it  be  Anally  sold,  tlie  sum 
of  $500,  and  interest  from  November  30, 1872, 
be  paid  to  her  from  the  proceeds.  The  bill 
was  finally  amended  by  striking  therefrom  all 
reference  to  the  equities  set  up  except  the 
claim  to  the  $500  and  Interest.  Turner,  by 
answer,  denied  all  knowledge  that  the  $500 
belonged  to  the  complainant,  and  alleged  that. 
If  such  was  the  case,  it  was  concealed  from 
bim.  He  also  filed  demurrer  and  plea  of  the 
statute  of  limitations,  claiming  that  the  cause 
of  action  originated,  if  at  any  time,  more 
than  four  years  before  the  bringing  of  the 
suit.  On  the  trial  of  the  case  the  following 
questions  were  submitted  to  the  jury,  which 
were  answered  as  indicated:  "(1)  What 
amount  of  money,  if  any,  of  the  complainant, 
went  into  tbepurcliaseof  thelandby  B.  C.  M. 
Brooks  from  defendant,  and  when  was  it 
paid?  Answer.  $500;  November  30,  1872. 
(2)  If  B.  C.  M.  Brooks  used  the  money  of 
complainant  to  pay  defendant,  did  defendant 
know  that  the  money  so  received  by  him  was 
the  separate  estate  of  complainant,  or  did  he 
have  reasonable  notice,  if  such  was  the  fact? 
^.  He  was  reasonably  notified.  (3)  Is  B.  C. 
M.  Brooks  insolvent?  A.  We  believe  be  is 
not.  (4)  Where  does  Julius  Turner  now 
reside,  and  where  has  he  resided  contin- 
ually since  last  of  1872  or  first  of  1873?  A. 
In  Texas.    {5)  Has  he  any  property  In  this 


state  other  tban  this  Judgment  against 
Brooks?  It  so,  what,  and  where  located? 
A.  No  other  property."  Whereupon  the  de- 
fendant moved  the  court  to  grant  a  decree 
that  the  bill  be  dismissed  at  complainant's 
cost.  The  foregoini;  motion  being  overj-uled, 
the  defendant  moved  the  court  to  grant  ade- 
cree  that  the  land  be  sold,  and  from  the  pro- 
ceeds the^.  fa.  of  Turner  be  first  paid  in  full, 
and  from  the  balance  the  complainant  be  paid 
$500,  and  the  remainder,  if  any,  be  paid  to 
Brooks.  The  court  overruled  the  second  mo- 
tion also,'and,  instead,  decreed  that  the  land 
be  sold,  and  from  the  proceeds  the  complain- 
ant be  first  paid  $500,  with  interest  thereon 
from  the  30th  day  of  November,  1872,  and 
the  balance,  be  paid  on  Turner's /{./a.,  or  as 
much  thereof  as  might  be  necessary  to  extin- 
guish it.  The  defendant  moved  for  a  new 
trial  (1-3)  on  the  grounds  that  the  verdict 
was  contrary  to  law  and  evidence;  (4,  5)  be- 
cause the  court  refused  to  render  the  decrees 
requested  by  him;  (6)  because  the  court  ren- 
dered'the  decree  wliich  was  rendered;  (7)  be- 
cause the  defendant  filed  a  plea  of  the. stat- 
ute of  limitations,  and  that  issue  was  not 
submitted  to  a  jury,  and  they  did  not  pass  on 
same;  and  (8)  because  the  second  issue  sub- 
mitted to  the  jury  was  indefinite,  meager, 
and  uncertain,  and  no  decree  could  bo  ren- 
dered under  the  finding  on  that  issue.  The 
court  granted  a  new  trial,  and  complainant 
excepted,  and  assigns  error  thereon.  The 
defendant  filed  a  cross-bill  of  exceptions  as- 
signing error  as  set  forth  in  bis  motion  for 
new  trial. 

On  the  trial,  the  complainant,  Mrs.  Brooks. 
testitied  that  the  $500  cash  payment  belonged 
to  her;  that  it  came  from  her  father's  estate; 
that  at  the  time  Turner  received  it  she  was 
present,  and  heard  her  husband  tell  Turner 
that  it  belonged  to  her;  that  was  the  identical 
money  that  Turner  paid  to  her  husband  from 
her  father's  estate.  She  was  corroborated  by 
her  husband  and  by  B.  C.  Brooks;  the  for- 
mer .testifying  that  while  he  and  Turner 
were  walking  over  the  land,  pending  the  ne- 
gotiation for  its  sale,  he  told  Turner  that  he 
had  not  money  to  pay  for  it,  and  Turner  re- 
plied that  he  had  his  wife's  money,  and,  on 
being  told  that  Brooks  did  not  care  to  take 
thatt  Turner  replied  that  it  did  not  make  any 
difference.  Brooks  admitted  that  his  wife 
knew  that  the  money  was  paid  to  Turner,  and 
that  she  made  no  objection  to  it  then.  From 
these  facts  it  may  be  fairly  inferred  that  it 
was  the  intention  of  all  the  parties  that  the 
husband  and  wife  should  become  the  joint 
purchasers  of  Ihe  property,  each  to  own  an 
interest  in  proportion  to  the  amounts  paid  by 
them  respectively.  If  such  was  their  inten- 
tion, the  mere  fact  that  the  legal  title  was 
made  by  Turner  to  the  husband  will  not 
operate  to  defeat  the  wife's  equitable  title. 
As  between  tlie  parlies,  a  trust  will  tie  im- 
plied ip  her  favor.  Code,  §  2316  (8.)  The 
inference  of  an  intention  by  the  parties  that 
the  husband  and  wife  should  become  joint 
purchasers  is  strengthened  by  the  fact  tixsi 
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In  the  partial  payment  of  the  purchase  price 
<tf  the  land  with  the  wife's  mon^  none  of  the 
elements  of  a  gift  appear.  There  was  no  in- 
tention on  the  part  of  the  wife  to  give  her 
separate  estate  to  the  husband,  and  none  on 
the  part  of  the  husband  to  accept  same  as 
a  gift.  While  a  wife  may  legally  give  her 
property  to  her  husband,  a  gift  will  uever  be 
presumed.  The  erldenoe  to  support  it  must 
be  clear  and  unequivocal,  and  the  intention 
<tf  the  parties  free  of  doubt.  "Gifts  from  the 
wife  to  the  husband  are  to  be  scrutinized  with 
great  jealousy."  Sasser  v.  Sasser,  78  Ga.  282. 
^or  does  it  appear  that  it  was  made  the  pur^ 
pose  of  Mrs.  Brooks  to  lend  her  money  to  her 
busband,  nor  his  to  borrow.  No  evidence  of 
indebtedness  was  taken,  no  time  for  payment 
agreed  upon,  no  word  or  act  indicating  a  pur- 
pose to  create  the  relation  of  debtor  and  cred- 
itor. No  effort  on  the  part  of  the  wife  to 
collect  the  money  is  disclosed  by  the  evidence, 
nor  any  act  showing  that  the  parties  ever 
treated  the  transaction  as  one  creating  a  debt. 
On  the  contrary,  the  time  for  a  recovery  at 
law  by  Mrs.  Brooks  from  her  husband  had 
elapsed  long  before  the  buying  of  Turner's 
fl.  fa.  If,  however,  there  was  no  intention 
that  the  husband  and  wife  should  jointly  own 
the  land,  still,  if  $500  of  her  money  was  in 
fact  paid  npon  its  purchase  by  the  husband, 
and  Turner  knew  such  to  be  the  case  at  the 
time  of  the  transaction,  a  trust  will  likewise 
be  implied  in  the  wife's  favorto  the  extent 
that  her  money  paid  for  the  land,  as  against 
both  Brooks  and  Turner;  and  upon  her  elec- 
tion to  treat  an  interest  in  the  land  as  hers 
the  title  to  such  interest  should  be  protected 
and  set  up  by  appropriate  decree.  A  trust 
will  be  implied  whenever  the  legal  title  is  in 
one  person,  but  the  benedcial  interest,  either 
from  the  payment  of  the  purchase  money  or 
other  circumstances,  is  either  wholly  or  p:ir- 
tially  in  another.  Code,  §2316.  "A  busband 
cannot  use  bis  wife's  separate  money  to  buy 
property  for  himself;  and,  if  he  invests  her 
funds  in  real  estate  in  his  own  name,  equity 
will  fix  a  trust  upon  the  land,  and,  having 
jurisdiction  for  one  purpose,  it  wUl  do  com- 
plete justice,  and  give  full  relief  between  the 
parties."    78  Ga.  275. 

It  is  clear  that  Turner  parted  with  both 
title  and  possession  of  the  land  under  his  deed 
to  Brooks  made  in  1872,  and  the  complainant 
and  her  husband  occupied  it.  The  presump- 
tion is  that  she  has  received  whatever  of  in- 
come from  the  land  to  wlilch  she  was  entitled 
by  reason  of  any  interest  she  may  have  hiid 
In  the  same,  and  that  no  one  is  accountable 
to  her  on  that  score.  If,  however,  she  and 
her  husband  jointly  owned  the  land,  and  her 
husband  has  received  all  of  its  income,  he, 
and  not  Turner,  should  account  therefor. 
Under  the  facts,  as  they  appear  in  this  record, 
we  do  not  tliink  that  Mrs.  Brooks  was  en- 
titled to  a  money  verdict.  The  most  that 
she  was  entitled  to  was  to  have  the  land  sold, 
and  to  share  in  the  distribution  of  the  pro- 
ceeds, her  interest  in  the  same  being  in  the 
proportion  of  the  purchase  money  paid  by  her 


to  the  principal  <rf  Turner's  debt  for  the  bal- 
ance; or  the  land  might  be  partitioned  so  as 
to  give  her  that  proportion  in  the  land  itself. 
Clieatham  v.  Lord,  79  Qa.  770, 4S.  E.  Kep.  162. 
The  complainant's  cause  of  action  clearly 
was  not  barred.  The  defendant.  Turner,  re- 
moved from  this  state  to  Texas  within  less 
than  one  year  after  the  purchase  of  the  land 
in  1872,  and  resided  there  oontinuously  up  to 
the  bringing  of  this  suit.  The  time  of  his 
absence  from  the  state,  and  until  he  returns 
to  reside,  is  not  to  be  counted  or  estimated  in 
his  favor.  Code,  §  2929.  The  contrary  rul- 
ings of  this  couit,  cited  by  counsel,  were 
made  upon  the  law  as  it  stood  prior  to  the 
act  of  1855.  That  act  (section  2929,  Code] 
changed  the  law.  Langston  v.  Aderhold,  60 
Ga.  376,  reviewed  and  affirmed.  Tiio  second 
issue  submitted  to  the  jury  was  sufficiently 
full,  certain,  and  definite  to  t)ase  a  decree  up- 
on. If  counsel  desire  tu  make  it  more  so  on 
the  next  trial  the  court  will  doubtless  amend. 
It  follows  from  what  has  been  said  that  the 
court  did  not  err  in  refusing  to  render  either 
of  the  decrees  moved  for  by  the  defendant, 
nor  in  granting  a  new  trial.  Judgment  af- 
firfaied  in  both  cases. 

Blandfobd,  J.,  being  disqualified.  Judge 
Jenkins,  of  the  Ocmulgee  circuit,  was  desig- 
nated In  bis  stead. 


(81  Oa.  164) 


MoKiNNE  o.  State. 


(Su-prtHM  Cowt  c/  Oeorgla.    July  11, 1889.) 
Cbobltt  to  Animals— Evidbnob—Punishmsst. 

1.  The  act  of  October  12, 1879,  as  embodied  In 
the  Code,  (  4613a,  makes  it  a  misdemeaoor  to  en- 
gage  in  any  act  ot  cruelty  to  any  domestic  animal; 
and  to  "cmelly  drive  and  cruelly  treat"  one  or 
more  horses  la  an  offense  under  the  act. 

a.  The  value  of  the  horses  before  the  alleged 
cmel  treatment,  together  with  the  extent  to  wtucll 
their  value  was  impaired  by  the  same,  may  be  re- 
ceived in  evidence  to  ttirow  light  upon  the  nature 
of  the  treatment,  and  upon  the  question  of  whether 
it  did  or  did  not  cause  unjnsti&kble  physical  pain 
or  suffering,  and  amount  to  cruelty  aa  defined  by 
the  statute. 

3.  The  state  may  contradict  matter  In  the  pris- 
oner's statement  by  a  witness  already  examined, 
though  to  do  so  involves  a  repetition  by  the  witness 
of  some  of  his  former  testimonyw 

4.  The  verdict  is  consistent  with  law  and  sup- 
ported by  the  evidence. 

5.  The  sixth  sectioD  of  the  act  of  1879,  read  In 
connection  with  the  tlUe  of  the  act,  imports  a  total 
repeal  of  the  acts  both  of  1876  and  1876,  touching 
cruelty  to  animals.  The  act  of  September  21, 1S81, 
however,  reinstates  section  4810  of  the  Code  am 
the  measure  of  punishment. 

{Syllalmt  by  the  Court.) 

Error  from  city  court  ot  Savannah;  Hab* 
DBN,  Judge. 

Indictment  under  Penal  Code  Ga.  §  46120. 
for  cruelty  to  animals.  Yerdlot  of  guilty, 
and  defendant  brings  error. 

/.  R.  aausay,  for  plaintiff  in  error.  F.  0, 
Du  Bignon,  Sol.  Gen.,  by  J2.  G.  Erwin,  for 
the  State. 

Blecklet,  C.  J.  1.  The  statute  on  which 
the  indictment  is  founded  Is  the  act  of  Octo- 
ber 12.  1879.  (Code.  §  4612a,)  which  reads  as 
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follows :  "Eveiy  person  who  shall  set  on  foot, 
or  instigate,  or  promote,  or  engage  in,  or  do 
anything  in  furtlierance  of,  an j  act  of  cruelty 
vO  any  doraeatio  animal  siiall  be  guilty  of  a 
misdemeanor,"  etc.  We  find,  on  examina- 
tion, that  this  enactment  was  suggested  by  a 
statute  of  New  York;  but  there  it  was  but 
part  of  a  system,  while  here  It  is  tlie  whole 
system,  adopted  for  the  prevention  of  cruelty 
to  animals,  so  far  as  range  of  indictable  con- 
duct is  concerned.  The  learned  counsel  who 
argued  the  case  for  the  plaintiS  in  error  made 
a  grammatical  point,  and  elaborated  it  with 
an  ingenuity  that,  though  not  convincing, 
was  highly  entertaining.  His  point  was  that 
no  single,  direct,  and  immediate  act  of  cruel- 
ty is  made  penal,  but  only  anything  done  in 
furtherance  of  such  an  act.  He  who  com- 
mits the  main  act,  the  last  in  the  series,  tlie 
one  that  excites  the  pain  and  Buffering  in  the 
animal,  is  not  within  the  purview  of  the  stat- 
ute; but  those  only  who  set  on  foot,  or  insti- 
gate, or  promote,  or  engage  in,  or  do  some- 
thing in  furtherance  of,  the  main  or  ultimate 
act.  In  otlier  words,  to  pass  at  once  to  the 
legal  result  of  this  construction,  the  chief  of- 
fender,  the  principal  In  the  business,  is  not 
dealt  with  by  the  law,  but  his  aiders  and 
abettors,  those  who  bear  to  liim  a  relation 
analogous  to  that  of  principals  in  the  second 
degree  or  accessories  before  the  fact  in  felony, 
are  alone  denounced  as  criminals.  Such,  in 
substance,  was  the  contention  of  counsel,  and 
the  outcome  of  his  nice  and  accurate  gram- 
matical argument.  Perhaps  if  he  bad  been 
discussing  the  statute  of  New  York,  from 
which  ours  was  talten,  we  could  have  agreed 
with  him  that,  in  connection  with  the  other 
provisions  of  that  statute,  these  piirticular  pro- 
visions might  t>e  restricted  to  aiding  and  abet- 
ting; but  we  are  satisfied  they  are  not  so  re- 
stricted in  our  system,  for  they  constitute  the 
system  and  the  whole  of  it.  Besides,  it  is  no 
strain  upon  language  to  hold  that  he  who  in- 
flicts an  act  of  cruelty  promotes,  engages  in, 
or  does  something  in  furtherance  of  such  act, 
though  it  be  his  own.  The  very  doing  of  the 
act  is  engaging  in  or  doing  something  that 
furthers  it.  All  that  is  done  while  the  act  is 
in  progress  furthers  it  and  promotes  its  ac- 
complishment. To  cruelly  drive  and  cruelly 
treat  any  domestic  animals,  such  as  horses, 
is  an  offense  under  the  words  of  the  act  of 
1879,  above  recited,  as  well  as  to  aid  or  abet 
another  in  so  doing. 

2.  Evidence  as  to  the  value  of  the  mares 
before  the  injury  and  of  the  extent  to  which 
their  value  was  diminished  by  the  injury  was 
not  irrelevant,  as  it  would  throw  some  light 
on  the  nature  and  severity  of  the  treatment 
to  which  the  animals  were  subjected.  The 
statute  declares  that  "the  word  'cruelty' 
shall  be  held  to  include  every  willful  act, 
omission,  or  neglect  whereby  unjustifiable 
pain,  suftering,  or  deatli  is  caused  or  permit- 
ted."  If.  In  going  a  distance  of  12  miles, 
one  of  the  mares  lost  value  to  the  extent  of 
$100,  being  one-third,  and  the  other  to  tlie 
extent  of  41^5,  Iwing  one-twelfth  of  her  whole 


valne  at  starting,  who  would  not  conclude 
that  the  former  was  worse  treated  than  the 
latter,  and  that  both  were  more  severely  treat* 
ed  tiian  if  they  had  lost  nothing,  or  only  a 
few  dollars  in  value?  The  average  loss  of 
the  one  per  mile  was  over  $8,  and  at  the  oth- 
er over  $2.  It  is  obvious,  we  thinlv,  tliat 
such  deterioration  in  value  might  properly  be 
considered  in  solving  the  question  whether, 
under  the  circumstances,  unjustifiable  pain 
or  suffering  was  caused  by  the  act  or  acts 
which  produced  it. 

8.  There  was  no  error  in  allowing  the  state 
to  rebut  the  prisoner's  statement  by  evidence, 
though  the  witness  in  rebuttal  repeated  some 
of  his  previous  testimony.  Had  there  been 
no  reply  to  the  statement,  the  jury  may  have 
thought  that  the  witness  had  forgotten  the 
exact  facts,  and  this  inference  would  be  ob- 
viated, perhaps,  by  allowing  Die  witness,  aft- 
er hearing  the  prisoner's  version,  to  restate 
them.  At  all  events,  the  matter  was  subject 
to  the  discretion  of  the  court,  and  there  was 
no  abuse  of  the  discretion  that  we  can  dis- 
cern in  the  present  case. 

4.  The  verdict  was  justifiable  with  respect 
both  to  law  and  evidence.  Though  not  the 
strongest,  the  case  for  the  state  was  strong 
enough  to  warrant  a  conviction. 

5.  The  act  of  September  21,  1881,  (Acts 
1880-81,  p.  142,)  is  not  cited  in  the  margin 
of  the  Code,  and  therefore  was  overlooked 
when  we  suggested,  in  our  judgment  of  af- 
firmance in  the  present  case,  that  the  sen- 
tence pronounced  by  the  city  court  be  recon- 
sidered. The  learned  and  able  judge  of  that 
court  has  since  called  our  attention  to  the  act 
above  referred  to,  and  there  can  be  no  doubt 
that  under  it  bis  sentence  was  warranted  by 
law;  this  act  expressly  adopting  section  4310 
of  the  Code  as  the  measure  of  punishment. 
Though  tile  acts  of  1875  and  1876  were  both 
wholly  repeated,  this  did  not  hinder  the  pres- 
ent case  from  being  governed  as  to  penalty 
by  section  4310  of  the  Code.  Judgment  af- 
firmed. 


(82  Oa.  299) 


Hughes  v.  Griswold. 
{Supreme  Court  of  Oeorgia.    July  81, 1889.) 

USURT — COMIIISSIOXS  TO  MlDDLUflN. 

1.  In  its  principal  elements  and  charaoteria. 
tics,  this  case  is  ruled  by  Merck  v.  Mortgage  Cow, 
n  Oa.  213,  7  &  EL  Hep.  265. 

2.  Wliere  the  money  actually  lent  belonged  to 
none  ot  the  middlemen  engaged  in  procuring  the 
loan,  that  the  notes  and  mortgage  were  made  pay- 
able to  one  of  them,  who  slMred  in  the  commis- 
sions paid  by  the  borrower,  will  not  infect  the  loan 
with  usury,  the  lender  knowing  nothing  touching 
the  payment  or  agreement  to  pay  oommissiona, 
and  having  acted  In  person  In  contracting  to  make 
the  loan,  fixing  the  terms  thereof,  and  aooepting 
the  seourity,  and  having  parted  with  the  foil 
amount  ot  the  loan  and  delivered  the  money  to  one 
of  the  middlemen  engaged  in  procuring  it. 

&  In  such  case,  the  fact  tliat  one  of  the  mid- 
dlemen used  his  own  money  in  turning  over  the 
net  proceeds  of  the  loan  to  the  borrower,  the  same 
being  done  when  the  lender's  money  was  in  the 
hanu  of  another  middleman  at  a  ustant  point. 
will  not  infect  the  loan  with  usury  by  reason  of 
the  commissions  retained  by  or  paid  to  the  middle- 
men in  pursuance  of  the  contract  of  Uie  borrower 


Digitized  by  VjOOQ IC 


Ga.) 


HUGHES  e.  GBI8W0LD. 


1098 


made  with  ona  of  fbem  at  the  time  of  engitflng 
him  to  procure  the  loan.  The  snbstitation  of  his 
money  in  plaoe  of  that  of  the  lender  was  only  a. 
mode  and  means  of  excdiaoKe. 

4.  That  one  of  the  middlemen  had  advertised 
that  he  would  loan  money,  and  that  he  had  loaned 
it  in  other  instances,  would  not  afteot  this  particu- 
lar loan  it  it  was  aotnally  made,  not  by  him,  but 
on  his  application  in  behalf  of  the  borrower,  and 
by  an  outside  and  independent  party. 

6.  That  after  the  loan  was  made  the  middle- 
men took  part  in  faoiUtating  the  payment  and 
transmission  of  accrued  interest  thereon,  would 
not  Infect  the  loan  with  usury,  these  serrioes  being 
Toluntarr,  and  beneficial  as  well  to  the  business  of 
the  midolemen  as  to  both  the  lender  and  bor- 
rower. 

6.  Objections  to  evidence,  the  grounds    of 
which  are  not  stated,  are  not  for  adjudication  l>y 
the  supreme  court 
(SyUabua  by  the  Court) 

Error  from  superior  court.  Wilkinson 
county;  Jenkins.  Judge. 

Action  by  one  Griswold  against  Hughes  to 
recover  $1,000  loaned  by  bim  to  said  Hughes, 
and  the  accrued  interest  thereon.  Verdict 
was  rendered  for  plaintiff,  and  defendant 
brings  error. 

F.  Chambers  and  /.  W.  Lindsay,  for 
plaintiff  in  error.  /.  H.  Hall  and  Clifford 
Anderson,  for  defendant  in  error. 

Bleoklet,  C.  J.  1.  In  its  principal  ele- 
ments and  characteristics  this  case  is  ruled 
by  Merck  v.  Mortgage  Co.,  79  Ga.  213,  7  S. 
£.  Bep.  265.  Here,  as  there,  the  loan  was 
secured  by  the  joint  services  of  three  inter- 
mediaries, consisting  of  what  might  be  termed 
a  central,  a  rural,  and  an  urban  middleman. 
Here,  as  there,  a  part  of  the  loan  never  in 
fact  reached  the  borrower's  own  hands,  al- 
though every  cent  of  it  passed  from  the 
lender.  The  amount  retained  by  the  mid- 
dlemen was  15  per  cent.,  and  this  was  di- 
Tided  among  them  in  the  ratio  of  7  to  the 
central,  and  4  each  to  the  others.  Here, 
as  there,  the  lender  had  no  share  in  these 
commissions,  nor  any  knowledge  that  they 
were  exacted.  In  that  case  the  contract  of 
lending  was  made  by  an  agent,  the  lender 
being  a  corporation.  In  this  case  it  was 
made  by  the  lender  himself,  the  person  or 
firm  with  whom  he  deiilt  directly  being  the 
urban  intermediary,  to  whom  was  delivered, 
by  the  lender,  tlie  whole  sum  of  81,000. 
The  decision  in  Merck's  Case  being  that 
there  was  no  usury,  it  is  only  necessary  now 
to  examine  the  points  of  difference  in  the 
present  case,  and  to  determine  whether  any 
or  all  of  them  require  or  justify  a  different 
adjudication  of  the  question  as  to  this  case. 

2.  The  station  of  the  urban  intermediary 
was  at  Hartford,  Conn.  This  intermediary 
was  a  partnership  (Moore  k  Co.)  competed 
of  several  persons,  of  whom  Tallman  was 
one.  He,  alone,  may  be  considered  as  the 
urban  intermediary,  since  the  effect  of  his 
connection  with  this  case  would  be  the  same 
whether  his  relation  to  it  was  as  an  individual, 
or  as  a  member  of  the  partnenhip  to  which 
be  belonged.  The  notes  and  mortgage  were 
made  payable  to  Tallman,  and  his  firm  re- 
ceived part  of  the  oommissions.    In  this  re- 


spect the  present  ease  is  unlike  Merck's 
Case.  We  think,  however,  as  there  was  pos- 
itive proof  that  neither  Tallman  nor  his  Qrm 
was  the  lender,  and  also  that  Griswold,  the 
real  lender,  knew  nothing  of  any  compensa- 
tion to  the  intermediaries,  or  of  any  partici- 
pation by  Tallman  therein,  this  fact  is,  leg- 
ally speaking,  immaterial;  more  especially 
as  the  jury  must  have  found,  under  the 
charge  of  the  court,  that  what  was  paid  to 
Tallman's  firm  was  for  actual  services  ren- 
dered, and  not  by  way  of  shift  or  contrivance 
to  conceal  or  cover  up  usury, — that  question 
having  been  submitted  to  them  in  the  charge, 
with  instructions  that,  if  the  share  of  Moore 
&  Co.  in  the  commissions  was  not  received 
in  good  faith  for  for  services,  the  loan  would 
be  usurious.  This  element  of  the  charge 
was  probably  more  favorable  to  the  borrower 
than  he  was  entitled  to.  The  compensation 
to  Tallman's  firm  did  not  proceed  directly  from 
the  borrower,  but  came  from  the  central  in- 
termediary, and  was  the  fruit  of  a  contract 
which  the  latter  had  made  with  that  Arm, 
covering  as  well  this  loan  as  any  others  that 
they  might  be  instrumental  in  negotiating 
upon  applications  forwarded  by  him.  Ac- 
cording to  the  decided  weight  of  authority, 
had  Tallman  been  a  direct  and  immediate 
agent  of  the  lender,  his  receiving  for  his  own 
use  and  benefit  commissions  from  the  bor- 
rower, without  authority  from  or  knowledge 
of  the  lender,  would  not  infect  the  loan  with 
usury.  1' Jones,  Mortg.  §  642;  Boardman 
T.  Taylor,  66  Ga.  638;  Call  v.  Palmer,  116 
U.  S.  98,  6  Sup.  a.  Beu.  301;  Still  man  v. 
Northrup,  109  N.  Y.  i73, 17  N.  E.  Rep.  379; 
Boylston  v.  Bain,  90  III.  283;  Cox  v.  Insur- 
ance Co.,  113  III.  382;  Williams  v,  Bryan, 
(Tex.)  5  8.  W.  Kep.  401;  Vahlberg  v.  Kea- 
ton.  (Ark.)  11  8.  W.  Rep.  878.  And  the 
same  rule  applies  where  the  negotiation  is 
through  brokers.  Brown  v.  Mortgage  Co., 
110  111.  235;  Hoyt  v.  Institution  Co.,  Id.  390; 
Haldeman  v.  Insurance  Co.,  120  111.  390, 11 
N.  £.  Bep.  526.  The  prevailing  opinion 
seems  to  be  that,  with  knowledge  on  the 
part  of  the  lender,  the  loan  is  infected  where 
his  own  agent  exacts  a  bonus.  Bonus  v. 
Trefz,  (N.  J.)  2  AU.  Rep.  369,  and  notes; 
Payne  v.  Newcomb,  100  Dl.  614;  Thompson 
v.  Ingram,  (Ark.)  11  S.  W.  Rep.  881.  As 
to  when  knowledge  ought  to  be  imputed  or 
implied,  see  Yahlburg  v.  Keaton,  supra.  In 
Call  v.  Palmer,  116  U.  S.  98,  6  Sup.  Ct.  Rep. 
301,  supra,  the  agent  of  the  lender  took  com- 
missions, and  the  notes  (and  presumably  the 
mortgage)  were  made  payable  to  him;  and 
there  it  was  held  by  the  supreme  court  of  the 
United  States  that  the  loan  was  pure  as  be- 
tween, his  principal  and  the  borrower,  the 
principal  having  no  knowledge  as  to  the 
charge  or  receipt  of  commissions  by  the 
agent.  See,  also,  Dayton  t.  Moore,  30  IS.  J. 
£q.  548,  where  the  mortgage  was  made  to 
the  mortgagee's  attorney,  who  was  not  de- 
scribed as  such  in  the  instrument.  The  true 
position  of  Tallman,  until  he  transferred  the 
mortgage  and  the  notes,  was  that  of  a  trus- 
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tee  holding  tor  the  benefit  of  Griswold,  the 
real  lender;  and  though  Tallman  shared  in 
the  commiasions,  as  the  lender  did  not  know 
of  it,  he  was  not  affected  thereby. 

3.  The  station  of  the  central  intermediary 
(whose  name  was  Lawton)  was  at  Macon. 
Through  him  an  application  was  made  by 
Hughes,  the  borrower,  for  the  loan.  This 
application  was  partly  in  print  and  partly  in 
writing.  It  contained  answers  to  numerous 
questions;  a  description  of  the  land  offered 
as  security,  and  a  plat  of  the  same;  the  whole 
concluding  with  a  promise  "to  pay  all  ex- 
penses incurred  in  negotiating  the  above  loan, 
examining  the  premises,  investigating  the  ti- 
tle to  the  land  offered  as  security,  and  execut- 
ing all  necessary  papers. "  According  to  Law- 
ton's  testimony,  tliese  expenses  were  then  or 
afterwards  agreed  upon  and  fixed  at  $150. 
which  was  the  amount  retained  out  of  the 
loan.  And  Hughes  himself  testified  that  he 
did  not  demur  to  paying  Lawton  his  commis- 
sions; by  which  hedoubtlesa  meant  this  gross 
sum  of  $150,  the  whole  of  which  was  deducted 
by  Lawton  at  the  time  he  paid  Hughes  the  net 
proceeds  of  the  loan,  to- wit,  $850.  The  man- 
ner in  which  \hese  proceeds  reached  Hughes 
is  another  circumstance  which  distinguishes 
this  case  from  Merck's  Case.  The  application 
bears  date  in  May,  and  a  lender  was  not 
found  till  September.  The  application  being 
examined  at  Hartford  by  Griswold,  the  lender, 
in  person,  be  made  known  to  Moore  &  CJo., 
Tallman's  firm,  his  acceptance  of  the  same, 
and  delivered  tbe$l,000to  them,  which  they 
deposited  in  bank  to  their  credit.  They  tele- 
graphed to  Lawton  that  the  application  was 
approved;  by  which  they  meant  that  a  lender 
bad  been  found.    After  receiving  this  tele- 

fram,  Lawton  bad  the  mortgage  executed  by 
[ughes,  and  thereupon  advanced  to  him,  of 
Ua  own  funds,  $850,  at  the  same  time  check- 
ing upon  Moore  &  Co.  for  $1,000,  the  amount 
requisite  to  reimburse  himself  for  this  ad- 
vance and  to  pay  the  agreed  commissions. 
While  the  circumstance  that  the  borrower  got 
Lawton's  money,  and  not  that  which  be- 
longed to  Griswcdd,  or  ever  had  belonged  to 
bim,  complicates  the  matter  somewhat,  we 
think  the  true  interpretation  of  this  transac- 
tion, under  all  the  circumstances,  is  that  it 
was  only  a  mode  and  means  of  exchange. 
Griswold 's  money  was  in  Hartford.  Conn.; 
Lawton's,  at  Macon.  The  latter  was  substitu- 
ted for  the  former,and  by  reason  of  this  substi- 
tution Lawton  became  the  equitable  owner  of 
an  equivalent  amount  of  the  money  which  was 
on  deposit  in  Hartford.  It  was  there  under 
the  control  of  Moore  &  Co.,  his  agents,  and 
might  be  considered,  therefore,  as  in  his  own 
hands.  The  testimony  was  clear  that  Lawton 
had  no  purpose  to  lend  his  money  to  Hughes; 
that,  although  he  did  not  know  who  the  real 
lender  was,  yet  he  did  know  that  some  per- 
son had  agreed  to  make  the  loan,  and  he  in- 
tended the  advance  of  his  own  money  to  be 
temporary,  and  made  it  for  oonvenience  and  to 


save  time.  Of  course,  had  he  been  the  real 
lender,  and  used  the  mortgage,  notes,  ete^ 
as  a  CO ver  and  device  to  secure  a  loan  made  by 
himself,  the  transaction  would  have  been  usu- 
rious; and  so,  in  effect,  the  court  charged  the 
jury,  submitting  to  them  fairly  and  fully  the 
question  of  whether  the  loan  was  really  made 
by  Lawton,  and  wbetiier  there  was  any  de- 
vice or  contrivance  by  him  to  cloak  usury. 
The  evidence  shows  clearly  that  Lawton  car- 
ried on  an  independent  business,  as  did  Nel- 
son &  Barker  in  the  Merck  Case,  and  as  did 
one  or  more  of  the  intermediaries  in  Security 
Co.  v.  Townes.  (Miss.)  1  South.  Rep.  242.  He 
it  was  who  paid  the  compensation  of  both 
the  other  intermediaries  by  contract  made 
severally  with  them,  to  which  neither  the 
borrower,  Hughes,  nor  the  lender,  Griswold, 
was  a  party,  and  of  the  existence  of  which 
they  were  alike  ignorant. 

4.  Although  it  was  shown  that  Lawton  had 
advertised  that  ho  would  loan  money,  and  al- 
though he  had  doubtless  loaned  money,  as  he 
was  a  banker,  the  proof  being  that  he  did  not 
loan  it  on  this  occasion,  and  the  jury  having 
found  that  he  did  not,  the  advertisement  has 
no  material  bearing  on  the  present  contro- 
versy. 

5.  Both  Lawton  and  Moore  &  Co.  took  part 
in  facilitating  the  payment  and  transmission 
of  accrued  interest  on  this  loan,  Lawton  on 
several  occasions  glvingnotice  to  the  borrower 
that  interest  was  soon  to  become  due,  and  re- 
questing that  it  be  forwarded  promptly 
through  him,  so  as  to  meet  the  interest  notes 
at  maturity.  These  services  were  beneflciad 
to  both  the  lender  and  borrower,  and,  as  they 
seem  to  have  been  rendered  Voluntarily,  they 
were  doubtless  beneficial  also  to  the  business 
of  the  intermediaries.  No  express  stipula- 
tion appears,  either  as  to  rendering  them,  or 
as  to  paying  for  them,  and  we  see  not  how 
they  could  have  tainted  the  loan  with  usury. 
Furthermore,  if  they  did  tuint  it,  we  are  un- 
able to  see  how  any  deduction  on  account  of 
them  could  be  made  from  the  debt,  as  there 
was  no  proof  of  their  value.  IJpon  the 
whole,  we  are  convinced  that  there  is  nothing 
in  this  case  to  distinguish  it,  legally,  upon 
the  question  of  usury,  from  that  of  Merck  ▼. 
Mortgage  Co.  Although  we  have  not  dis- 
cussed the  grounds  of  the  motion  for  a  new 
trial  specifically,  we  have  dealt  with  the  real 
questions  which  underlie  them,  and  which 
control  the  case. 

6.  Six  of  the  grounds,  however,  were  not 
considered  at  all,  for  they  go  to  the  overruling 
of  ol)jection8  to  certain  evidence,  and,  as  it 
nowhere  appears  what  these  objections  were, 
they  were  not  properly  before  us  for  adjudi- 
cation. The  result  is  that,  so  far  as  appears 
to  us  from  the  record,  the  court  committed 
uo  error  in  upholding  the  verdict  in  favor  of 
the  plaintiff  below  for  the  whole  debt,  prin- 
cipal, accrued  interest,  and  attorney's  fees, 
or  in  denying  the  motion  tat  a  new  triaL 

Judgment  affirmed. 
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Bn.K7  e.  Olih. 


(SupfWM  Court  of  Georgia.    July  SI,  1880.) 

USUBT. 

1.  On  ita  snlMtaiitial  mertta,  this  ohm  is  oov> 
•red brHughes ▼.  Griawold,  ante,  1003. 

2.  voluntaiy  services  renderea  by  middlemen, 
fhrough  whose  agency  a  loan  was  procured,  In 
lookiDg  after  Qie  payment  of  taxes  on  the  mort- 
gaged property,  and  in  collecting  and  remitting 
accrued  interest  on  the  loan,  will  not  render  the 
iMn  usurious,  the  services,  though  benefldal  to  the 
lender,  being  also  beneficial  to  the  middlemen,  and 
being  rendered  in  pursuance  of  a  known  custom  of 
their  business. 

8.  That  one  of  the  middlemen,  in  turning  over 
the  net  proceeds  of  the  loan  to  the  borrower,  re- 
served for  his  own  benefit  a  small  sum  to  cover 
ezdtange,  the  money  aotually  lent  being  at  a  dis- 
tance from  the  point  of  settlement,  wonia  not  ren- 
der the  loan  usurious.' 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Houston  county; 
Gvsns,  Judxe. 

Hardeman  &  Daviv,  fur  plaintiff  in  error. 
/.  H.  Hall  and  C.  Anderson,  for  defendant 
in  error. 

BuscKUst,  C.  J  1.  In  so  far  as  the  ya- 
rions  requests  made  of  the  conrt  to  instruct 
the  jury  were  legal  and  appropriate,  their 
substance  was  covered  by  the  (teneral  charge 
as  given,  a  copy  of  which  is  in  the  record. 
On  the  merits  of  this  case,  there  is  no  sub- 
stantial difference  between  it  and  Hughes  v. 
Griswold,  ante,  1092,  just  decided,  and  no  de- 
batable difference  wliatever  except  aa  to  a 
few  minor  details. 

2.  It  appears  ttiat  by  the  known  custom  of 
their  business,  the  intermediaries.  Moore  & 
Co.  and  Law  ton,  might  be  expected  to  render, 
and  they  did  in  fact  render,  service  beneficial 
to  the  lender  in  looking  after  the  payment  of 
taxes  on  the  mortgaged  property,  as  weU  as 
in  collecting  and  remitting  accrued  interest 
on  the  loan,  but  all  this  was  without  any  ex- 
press contract  with  any  one,  and  seems  to 
have  been  voluntary,  and  quite  as  much  for 
their  own  benefit  as  for  that  of  those  with 
whom  they  bad  dealings.  Moreover,  in  this, 
as  in  the  previous  case,  there  was  no  evi- 
dence of  the  value  of  these  services. 

3.  When  Lawton,  after  l)eing  advised  that 
a  lender  had  been  found,  paid  out  of  his  own 
money  to  the  borrower  the  net  proceeds  of 
the  loan,  or  sent  the  same  to  the  rural  inter- 
mediary to  be  paid  over,  he  deducted  there- 
from a  few  dollars  as  the  price  of  exchange. 
It  did  not  appear  that  this  deduction  exceeded 
the  current  rate  of  exchange  between  Hart- 
ford, where  the  lender's  money  was,  and 
Macon  or  Perry,  where  the  borrower  received 
the  money  from  Lawton  through  the  other 
Intermediary.  We  think  this  deduction,  on 
account  of  exchange  did  not  render  the  loan 
usurious  as  between  the  lender  and  the  bor- 
rower. The  jury  have  found  under  a  proper 
charge  from  the  court  that  the  loan  was  not 


•  In  general,  as  to  what  constitutes  usury,  see 
Pass  V.  Security  C!o.,  (Miss.)  6  South.  Rep.  239,  and 
note;  Myers  v.  Roller,  (Va.)  8  8.  E.  Rep.  483,  and 
note;  Callaway  t.  Butler,  (Oa.)  7  &  £.  Rep.  231, 
and  note- 


made  by  Lawton,  and.  this  being  so,  the  bor- 
rower simply  left  in  the  hands  of  his  own 
agent  the  amount  deducted  for  exchange,  if 
Lawton  had  no  right  to  retain  it.  As  in  the 
previous  case,  there  is  no  possible  room  for 
doubt  that  the  lender  parted  with  every  cent 
of  the  loan,  and  tliat  he  derived  no  benefit, 
directly  or  indirectly,  from  any  transaction 
had  between  the  borrower  and  Lawton  in 
their  settlement  concerning  the  proceeds  of 
the  loan.    Judgment  affirmed. 


(86  Ya.  266) 

Datis*  Aoh'b  «.  MoMcLi.KN*8  Adm'b. 

{Supreme  Court  of  AnpenU  of  Virginia.   June 
87,1889.) 

LoaTinoK  or  Actions — Runniko  or  BTATcra— 
Wixvan— P1.CAS1K0. 

t.  The  statute  of  limitations  begins  to  ran 
against  a  sealed  agreement  by  defendant  to  exe- 
cute notes  at  a  specified  time  in  payment  for  prop- 
erty purchased  of  plaintiffs,  at  that  time,  though 
in  the  same  agreement  plaintiffs  covenant  to  con- 
vey the  property  to  defendant  at  the  same  time  and 
fau  to  do  so. 

8.  In  covenant  for  alleged  breach  of  the  con- 
tract to  execute  the  purchase-money  notes,  the  fact 
that  defendant  accepted  a  deed  to  the  property 
from  plaintiffs  six  years  after  the  time  specified  in 
the  agreement  does  not  constitute  a  waiver  of  the 
stipulation,  so  as  to  cause  the  statute  of  limitations 
to  run  only  from  the  acceptance  of  such  deed, 
where  plaintiSs  do  not  aver  that  they  were  ready 
and  wiUing  and  offered  to  convey  at  the  time  spec- 
ified, or  .were  prevented  from  being  ready  and 
willing  to  convey  or  from  conveying  at  that  time 
by  defendant,  and  there  is  no  evidence  that  at  the 
time  of  defendant's  accepting  the  deed  there  was 
an  agreement  that  the  original  contract  was 
waived. 

ft.  A  plea  to  such  action,  that  defendant  "did 
not,  within  20  years  next  before  the  bringing  of 
this  suit,  break  his  covenant,  as  the  plaintiff  hath 
alleged, "  is  a  good  plea  of  the  statute  of  limita- 
tions, aa  it  is  equivalent  to  saying  that  the  canae 
of  action  did  not  accrue  within  that  time. 

4.  Kven  if  such  plea  were  defective,  it  is  cured 
after  verdict,  where  it  is  not  demurred  to,  by  Code 
Vit.  1873,  a  177,  i  8,  which  provides  that  no  judg- 
ment shall  be  reversed  for  any  defect  or  imperfec- 
tion in  the  pleadings  which  might  have  been  taken 
advantage  of  on  demurrer,  but  was  not  so  taken 
advantage  of. 

Error  to  circuit  court,  iSmytb  county. 

D.  Trigg,  for  ptaintiS  in  error,  ahiffay  <§ 
Michardifon  and  Buehanan  <6  Biushanan,  for 
defendant  in  error. 

Richardson,  J.  This  was  an  action  of 
covenant,  brought  in  the  circuit  court  of 
Smyth  county,  in  1882,  by  Harold  P.  Davis, 
surviving  obligee  of  himself,  James  F.  Pen- 
dleton, and  E.  H.  Scott,  who  sued  for  the  ben- 
efit of  A.  G.  Pendleton,  administrator  of  J. 
F.  Pendleton,  deceased,  against  F.  Alexan. 
der,  administrator  of  F.  McMullen,  deceased. 
The  action  was  founded  on  the  following  con- 
tract: 

"This  contract,  made  this  18th  day  of  May, 
1853,  between  James  F.  Pendleton,  Edward 
H.  Scott,  and  Harold  P.  Davis  of  the  one 
part,  and  Fayette  McMullen  of  the  other  part, 
witnesseth,  that  said  Pendleton,  Scott,  and 
Davis  on  their  parts  have  this  day  sold  to  said 
McMullen,  for  the  sum  of  two  thousand  seven 
hundred  and  seventy-five  dollars,  the  brick 
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house  and  lot  tn  the  town  of  Marion  former- 
ly owned  by  Robert  A.  Davis,  and  parchased 
by  James  F.  Pendleton  at  the  sale  made  by 
W.  B.  Morgan,  trustee;  and  Pendleton,  Scott, 
and  Davis  bind  themselves  to  make  or  cause 
to  be  made  to  said  McMuUen  a  good  title  to 
said  lot  and  appurtenances  on  or  before  the 
first  day  of  October  next,  and  now  give  said 
McMulIen  possession  of  said  lot  and  appurte- 
nances,  reserving  the  rents  that  may  accrue 
on  any  part  or  the  whole  of  same  up  to  1st  Oc- 
tober next,  and  to  see  that  no  part  of  said 
property  be  injured  by  negligence,  and  that 
it  be  delivered  up  in  its  present  condition, 
except  natural  wear  and  tear;  and  said  Mc- 
MulIen on  his  part  has  this  day  paid  to  said 
Pendleton,  Scott,  and  Davis  the  sum  of  twelve 
hundred  and  two  dollars  in  a  check  on  the 
bank  at  Jefferson  vile,  upon  which  he  is  to 
have  interest  till  Ist  October  next,  and  on 
that  day  to  execute  bonds  in  equal  amounts, 
payable  in  one  and  two  years  from  their  date, 
for  the  residue  of  said  two  thousand  seven 
hundred  and  seventy-five  dollars.  For  the 
faithful  performance  of  the  foregoing  stipu- 
lations thb  parties  bind  themselves  to  each 
other  in  the  penal  sum  of  six  thousand  dol- 
lars. TVitness  the  following  signatures  and 
seals: 
[Signed]    "  J.  F.  Pendleton.      rSeal. 

"E.  A.  Scott.  'Seal. 

"Harold  P.  Datis.    fSeal. 

"F.  McMdllen. 
"Teste:  W.  D.  Sthothek." 
It  appears  by  the  record  that  said  Pendle- 
ton. Scott,  and  Davis  did  not  on  said  1st  day 
of  October,  1853,  make  or  cause  to  be  made 
to  said  McMollen  the  deed,  according  to  their 
underUiking,  as  set  forth  in  the  contract  afore- 
said. On  the  contrary,  no  deed  was  made  or 
offered  to  be  made  until  the  18th  day  of 
April,  1860,  when,  by  the  direction  of  said 
McMollen,  the  said  Pendleton,  Scott,  and 
Davis  caused  the  said  W.  B.  Morgan,  trus- 
tee, to  convey  said  house  and  lot  to  one  John 
H.  Thompson,  and  contemporaneously  there- 
with said  Thompson,  in  consideration  of  the 
conveyance  to  him,  conveyed  to  said  McMul- 
Ien a  valuable  farm  in  Smyth  county.  The 
.plaintiff  declared  on  the  contract  above  set 
forth,  and  averred  in  general  terms  that  "he 
and  his  co-obligees  did  do  and  perform  all 
things  which,  by  the  terms,  and  according  to 
the  true  interest  and  meaning  of  said  writing 
obligatory,  they  had  undertaken  and  were 
bound  to  do  and  perform;  and  he  further 
says  that  said  McMullen,  in  his  life-time,  did 
not,  on  the  1st  day  of  October,  1853,  execute 
bis  bonds  in  equal  amounts  payable  in  one 
and  two  years  for  the  residue  of  $2,775, 
against  the  form  and  effect  of  the  said  writ- 
ing obligatory,  and  of  his  covenant  made  in 
that  behalf  as  aforesaid,  and  so  the  plaintiff 
says,"  etc.  At  the  September  term,  1886, 
the  death  of  the  plaintiff  H.  P.  Davis  was 
suggested,  and  by  agreement  the  cause  was 
revived  and  proceeded  with  in  the  name  of 
John  W.  Richardson,  treasurer  of  Smyth 
county,  and  as  such  administrator  of  H.  P. 


Davis,  deceased.  Thereupon  the  defendant 
demurred  to  the  plaintiff's  declaration,  and 
the  plaintiff  joined  therein,  and  on  considera- 
tion the  court  sustained  the  demurrer;  and 
on  motion  of  the  plaintiff,  by  bis  attorney, 
leave  was  given  him  to  amend  his  declara- 
tion, and  for  that  purpose  the  cause  was  re- 
manded to  rules.  The  amendment  not  hav- 
ing been  made  at  rules,  the  cause  stood  dis- 
missed, but  at  the  April  term,  1887,  the  dis- 
mission of  the  cause  in  the  oiSoe  was  set 
aside  on  the  motion  of  the  plaintiff,  and  he 
filed  his  amended  declaration,  to  wh'ch  the 
defendant  demurred,  and  the  plaintiff  joined 
therein,  and  the  cause  was  continued.  The 
amended  declaration,  after  repeating  the 
general  averment  in  the  original,  that  the 
plaintiff  and  his  co-obligees  did  do  and  per- 
form all  things  which  by  the  terms  and  ac- 
cording to  the  true  intent  and  meaning  of 
the  said  writing  obligatory  they  had  under- 
taken and  were  bound  to  do  and  perform, 
added  the  words:  "They  did  cause  the  said 
property  to  be  conveyed  by  W.  B.  Morgan, 
trustee,  to  John  H.  Thompson,  the  vendee  of 
the  said  McMullen,  according  to  the  direo- 
tions  of  said  McMullen."  And  for  breach 
it  is  alleged  that  "said  McMullen,  in  his  life- 
time, did  not,  on  the  1st  day  of  October,  1853. 
or  at  any  other  time,  execute  his  bonds," 
etc.;  the  breach  being  laid  as  in  the  original, 
except  with  the  addition  of  the  words  "or  at 
any  other  time."  At  the  August  term, 
1887,  the  court  sustained  the  defendant's  de- 
murrer to  the  plaintiff's  amended  declara- 
tion, and  on  motion  of  the  plaintiff  leave  was 
given  him  to  again  amend  his  declaration, 
and  for  that  purpose  the  cause  was  remanded 
to  rules.  The  powers  of  F.  Alexander,  as 
administrator  of  F.  McMullen,  having  been 
revoked,  the  estate  was  committed  to  F.  W. 
Leonard,  sheriff  of  Smyth  county,  and  as 
such  administrator  de  bonis  non  of  F.  Mo- 
Mullen,  deceased,  and  by  agreement  of  par- 
ties the  cause  was  revived  and  proceeded  with 
accordingly,  and  at  the  December  term,  1887, 
leave  was  given  the  plaintiff  to  file  his  seo 
ond  amended  declaration,  which  was  accord- 
ingly filed.  This  amended  declaration,  after 
setting  forth,  as  was  done  in  the  original 
and  in  the  first  amended  declaration,  tbe 
terms  of  the  contract,  for  the  alleged  breach 
of  which  the  action  was  brought,  then  pro- 
ceeds to  aver,  in  addition  to  what  had  been 
averred  in  the  two  previous  declarations, 
"that  in  lieu  of  making  or  causing  to  be 
made  to  said  McMullen  a  good  title  to  said 
house  and  lot,  they  did  cause  the  said  prop- 
erty to  be  conveyed  by  W  B.  Morgan,  trus- 
tee, to  John  H.  Thompson,  the  vendee  of  tha 
said  McMullen,  which  was  accepted  by  tha 
said  McMullen  in  lieu  of  tbe  covenant,  to 
make  or  cause  to  be  made  to  him  a  good  ti- 
tle;" and  then  adding  the  former  averment 
of  breach,  "that  the  said  McMullen,  in  bis 
life-time,  did  not,  on  the  1st  day  of  October. 
1853,  or  at  any  other  time,  execute  his  bonds 
in  equal  amounts,  payable  in  one  iind  two 
years,  for  the  residue  of  $2,775.00,  against 
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the  form  and  effect  of  tiieaaid  writing  ojbliga- 1 
toiy,  and  of  his  covenant  in  that  behalf,  as 
aforesaid."  etc.  To  this  second  amended 
declaration  of  the  plaintiff  the  defendant  also 
demurred,  and  the  plaintiff  joined  in  the  de- 
mnr'rer,  bat  the  court  overruled  the  demur- 
rer, and  tbereapon  the  defendant  pleaded  as 
follows:  "The  defendant,  for  plea,  saith 
that  bis  intestate,  in  his  life-time,  hath  well 
and  truly  observed  and  performed  the  condi- 
tion of  the  writing  in  the  declaration  men- 
tioned, and  that  his  said  intestate  did  not 
break  his  covenant  in  manner  and  form  as 
the  plaintiff  bath  complained,  and  of  this  he 
putteth  himself  upon  the  country.  And  the 
said  defendant,  for  further  plea,  saith  that 
bis  intestate  did  not,  within  20  years  next  be- 
fore the  beginning  of  this  suit,  break  his 
covenant,  as  the  plaintiff  hath  alleged;"  and 
for  further  plea  pleaded  payment,  and  with 
his  plea  of  payment  the  defendant  offered  bis 
account  of  payments,  to  the  filing  of  which 
the  plaintiff  objected,  but  the  court  over- 
ruled the  objection,  and  allowed  the  account 
to  be  filed.  Issue  was  thereupon  joined  up- 
on the  defendant's  said  plea,  and  the  trial 
was  then  proceeded  with  before  a  jury. 

At  the  trial,  when  the  plaintiff  had  intro- 
duced his  evidence  and  rested,  the  defendant 
asked  for  a  single  instruction,  to  which  the 
plaintiff  objected,  but  the  court  overruled  the 
objection,  and  gave  the  instruction  as  asked, 
and  the  plaintiff  excepted,  and  this  is  the 
plaintiff's  exception  No.  1.  Then  the  plain- 
tiff asked  for  a  single  instruction,  which  was 
objected  to  by  the  defendant,  and  the  court 
sustained  the  objection,  and  refused  to  give 
the  instruction,  and  the  plaintiff  again  ex- 
cepted, and  this  is  his  exception  No.  2.  The 
jury,  after  hearing  all  the  evidence,  returned 
the  following  verdict:  "We,  the  jury,  find 
for  the  defendant."  And  Thompson,  the 
plaintiff,  by  his  counsel  moved  the  court  to 
Bet  aside  the  verdict  as  contrary  to  the  law 
and  the  evidence,  which  motion  the  court  re- 
fused, and  proceeded  to  give  judgment  ac- 
cording to  the  finding  of  the  jury,  to  which 
action  of  the  court  the  plaintiff  also  except- 
ed, and  this  is  his  bill  of  exceptions  No.  3, 
in  which  the  court  certifies  all  the  evidence 
at  the  trial.  And  to  the  judgment  of  the 
court  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial,  a  writ  of  error  and  super' 
sedeas  was  allowed  by  one  of  the  judges  of 
this  court. 

The  sole  question  for  consideration  and  de- 
cision is,  does  the  statute  of  limitations  ap- 
ply in  this  case?  This  question  is  fairly  and 
fully  presented  in  the  instruction  asked  for 
by  the  defendant  and  given  by  the  court.  It 
is  in  these  words:  "The  court  instructs  the 
jury  that  the  breach  of  the  covenant  by  the 
defendant's  intestate,  F.  McMullen,  sued  for, 
was  the  failure  of  said  McMullen  to  execute 
the  bonds  as  stipulated  in  said  covenant,  and 
if  the  jury  believe  from  the  evidence  that 
the  breach  aforesaid  occurred  more  than'  20 
years  before  the  institution  of  this  suit,  ex- 
clusive of  tbe  war  and  reconstruction  period. 


(7  years,  8  months,  and  14  days.)  then  tbey 
must  find  for  the  defendant."  On  giving 
this  instruction,  as  asked  for  by  tbe  defend- 
ant, the  plaintiff  then  asked  for  a  oounter- 
Instructlon,  as  follows:  "The  court  instrncts 
the  jury  that  there  was  no  right  of  action  in 
this  case  until  a  performance  by  the  plaintiffs 
of  tbe  covenant  upon  their  part,  as  alleged 
in  the  declaration,  by  the  execution  of  tbe 

deed  provided  for  in  the  contract  of , 

1853,  or  a  waiver  of  the  terms  of  the  con- 
tract and  acceptance  of  the  deed  to  Thompson 
by  the  defendant  McMullen.  as  alleged,  and 
if  the  jury  believe  from  the  evidence  that  on 
the  18th  day  of  April,  1860,  the  said  right  of 
action  to  the  plaintiff  first  accrued  to  sue  up- 
on the  said  contract,  then  the  period  of  limit- 
atious  is  to  be  estimated  from  that  time,  and 
that  in  estimating  the  said  period  of  limita- 
tions the  jury  are  to  exclude  from  said  esti- 
mate the  term  of  seven  years,  eight  months, 
and  fourteen  days."  This  instruction  was 
refused  by  the  court.  These  two  instructions 
are  the  subjects,  respectively,  of  the  first  and 
second  bills  of  exception  t^en  by  the  plain- 
tiff. 

It  is  unquestionably  true  that  the  instruc- 
tion asked  for  by  the  defendant  and  given 
by  the  court,  and  which  is  the  subject  of  the 
plaintiff's  said  first  bill  of  exceptions,  cor- 
rectly propounds  the  law.  And  for  like  rea- 
soiis  it  is  equally  true  that  the  instruction 
asked  for  by  the  plaintiff,  and  refused  by  tbe 
court,  was  properly  so  refused,  especially  in 
view  of  the  state  of  pleadings  and  evidence 
in  tbe  cause.  The  real  question  thus  pre- 
sented to  the  jury  was  whether  or  not  the  de- 
fendant's plea  of  the  statute  of  limitations 
applied  to  the  case.  The  action  was  for  the 
alleged  breach  of  his  covenant  by  the  defend- 
ant's intestate,  in  his  life-time,  in  not  exe- 
cuting his  bonds  for  the  deferred  payments 
of  purchase  money  for  the  house  and  lot  in 
the  declaration  mentioned,  as  stipulated  for 
in  the  contract  which  was  tbe  foundation  of 
the  action.  On  behalf  of  tbe  defendant,  the 
court  in  effect  instructed  the  jury  that  the 
breach  sued  for  occurred  on  the  1st  day  of 
October.  1853.  and  that,  if  they  believed  that 
more  than  20  years  elapsed  between  said 
breach  and.  the  time*  when  tbe  suit  was 
brought,  exclusive  of  tbe  stay  law  passed, 
then  they  should  find  for  the  defendant; 
and.  it  clearly  appearing  that  more  than  29 
years  had  so  elapsed,  the  jury  accordingly 
found  for  the  defendant.  And  in  overrul- 
ing the  plaintiff's  motion  for  a  new  trial,  and 
entering  judgment  for  the  defendant,  the 
court  uses  this  language:  "This  day  came 
again  the  parties,  by  their  attorneys,  the 
plaintiff's  motion  to  set  aside  the  verdict  ob- 
tained against  him  in  this  cause,  on  Satur- 
day last,  and  to  grant  him  a  new  trial,  hav- 
ing been  fully  considered,  is  overruled,  the 
court  considering  that  the  plea  of  the  statute 
of  limitations  applies  to  this  case.  Therefore 
it  is  considered, "  etc.  Tbe  plea  of  the  stat- 
ute of  limitations  was  thus  a  complete  bar  to 
any  recovery,  unless  tbe  plaintiff  could  reply 
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■ometMng  to  take  the  cue  ont  of  the  statute; 
but  this  be  did  not  attempt  to  do.  and  bence 
tbe  finding  and  judgment  complained  of. 

Tbe  plaintiff's  second  bill  of  exceptions  is 
predicated  apon  the  idea  that,  although  the 
plaintiff  and  his  co-obligors,  in  the  life-tlme 
of  the  latter,  did  not  make  or  cause  to  be 
made  to  the  defendant's  intestate  tbe  deed 
for  the  house  and  lot,  as  by  the  express  terms 
of  their  covenant  they  were  bound  to  do,  to- 
wit,  on  the  Ist  day  of  October,  1853,  yet,  in- 
asmuch as  they  did  afterwards,  to-wit,  on 
tbe  18tb  day  of  April,  1860,  by  the  direction 
of  the  defendant's  intestate,  convey  to  his 
vendee,  John  H.  Thompson,  such  after-con- 
veyance amounted  to  a  waiver  by  the  defend- 
ant's intestate  of  the  stipulation  in  the  con- 
tract, and  that  the  statute  only  began  to  mn 
from  the  time  when  the  conveyance  was  act- 
ually made,  and  that  the  court  therefore  erred 
in  refusing  to  give  said  instructions  asked 
for  by  the  plaintiff.  It  is  not  possible  to  main- 
tain this  view  nnder  tbe  pleadings  and  evi- 
dence in  the  cause.  The  covenants  set  forth 
in  the  contract  are  mutual  and  dependent 
covenants.  The  plaintiff  and  his  co-obligors 
expressly  covenanted  to  convey,  or  cause  to 
be  conveyed,  to  the  defendant's  intestate  the 
house  and  lot  on  the  1st  day  of  October,  1853, 
and  the  defendant's  intestate  covenanted  to 
execute  his  two  bonds  for  the  deferred  pay- 
ments at  the  same  time.  It  is  alleged  in  the 
declaration  that  the  plaintiff  and  his  co-obli- 
gors "did  do  and  perform  all  tilings  which, 
by  the  terms,  and  according  to  tlie  true  in- 
tent and  meaning  of  the  said  writing  obliga- 
tory, they  bad  undertaken  and  were  bound  to 
do  and  perform,  except  that  they  did  not 
make  to  said  McMullen  a  good  title  to  said 
house  and  lot;  and  the  plaintiff  avers  tliat  in 
lieu  of  the  making  or  causing  to  be  made  to 
said  McMullen  a  good  title  to  said  house  and 
lot,  they  did  cause  the  said  property  to  be 
conveyed  by  W.B.  Morgan,  trustee,  to  John 
H.  Thompson,  the  vendee  of  tbe  said  Mc- 
Mullen, according  to  the  directions  of  said 
McMullen,  which  was  accepted  by  said  Mc- 
Mullen in  lieu  of  the  covenant  to  make  or 
cause  to  be  made  to  him  a  good  title,"  etc. 
This  is  but  an  admission  that  the  plaintiff 
and  bis  co-obligors  bruke  their  covenant,  and 
did  not  convey  until  some  six  years  after  the 
time  they  had  bound  themselves  to  convey. 
There  is  no  averment  that  the  plaintiff  and 
bis  co-obligors  were  at  the  stipulated  time 
ready  and  willing  to  convey  or  cause  to  be 
conveyed  the  house  and  lot,  or  that  they,  be- 
ing so  ready  and  will!  ng,  offered  to  convey, 
or  that  any  act  of  the  defendant's  intestate 
prevented  them  from  being  then  ready  and 
willing  to  convey,  or  from  actually  convey- 
ing, as  they  had  undertaken  and  bound  them- 
selves to  do.  Nor  does  the  declaration  con- 
tain any  averment  of  anything  which,  if 
proved,  could  amount  to  a  waiver  of  the 
rights  of  the  defendant's  intestate  under  the 
sealed  contract  between  the  parties.  Surely 
the  acceptance  of  a  conveyance  long  after  he 
was  entitled  to  have  it  could  have  no  such  ef- 


fect as  to  deprive  the  defendant's  intestate  of 
tbe  protection  afforded  him  by  the  express 
covenants  contained  in  the  sealed  agreement. 
Tliere  can  be  no  doubt  that  the  contract  re- 
lations  of  tlie  parties  remained  unchanged, 
and  that  the  rights  of  the  defendant's  intes- 
tate were  in  no  way  impaired  by  his  accepU 
ance  of  the  deed  at  a  later  day  than  that  stip- 
ulated in  the  contract. 

McC!ombs  v.  McKennan.  2  Watts  &  8. 216. 
37  Amer.  Dec.  505.  was  an  action  of  covenant 
upon  a  sealed  agreement  by  which  the  plaintiff 
bound  himself  to  deliver  to  the  defendant  200 
bushels  of  clover-seed  at  the  town  of  Indiana 
or  at  the  city  of  Pittsburgh,  or  100  bushels  at 
each  locality,  on  or  before  tlie  1st  of  February, 
1839.  The  defendant  agreed  to  pay  $15  per 
bushel  at  the  time  of  delivery.  After  55 
bushels  had  been  delivered  at  Pittsburgh,  the 
defendant  agreed  to  receive  the  residue  at  In- 
diana, which  the  plaintiff  accordingly  de^'v- 
ered  at  that  place  within  the  time  specifle& 
The  defendant  made  payments  as  follows: 
Upon  the  29th  of  January,  1839,  $75,  and 
upon  the  14th  of  February  following,  $72.50. 
No  other  payments  being  made,  after  demand 
the  plaintiff  removed  the  seed,  and  sold  it  for 
the  sum  of  $11.50.  In  the  action,  which  was 
on  the  original  sealed  agreement,  there  was 
a  verdict  and  judgment  for  the  plaintiff,  and 
on  writ  of  error  it  was  held — (1)  That  the 
place  of  delivery  of  articles  stipulated  in 
sealed  contract  is  a  condition  prec«lent  mere- 
ly, imposed  upon  the  party  bound,  which 
may  be  waived  by  the  party  entitled  to  its 
performance  without  producing  any  altera- 
tion of  the  original  contract;  (2)  that  agree- 
ment to  accept  delivery  at  a  place  other  than 
that  specifled  in  the  original  contract  does 
not  constitute  a  new  contract;  (3)  that  cove- 
nant maybe  sustained  upon  a  contract  under 
seal,  notwithstanding  by  subsequent  consent 
of  the  parties  the  place  at  which  the  articles 
called  for  were  to  be  delivered  was  altered, 
and  performance  may  be  shown  by  evidence 
of  a  delivery  at  the  place  agreed  upon;  (4) 
that  upon  a  contract  to  deliver  articles  at  a 
particular  time  and  place  for  a  specified  price 
the  party  bound  thereby,  after  making  deliv- 
ery In  the  manner  agreed  upon,  if  tbe  price 
be  not  paid,  may  remove  the  articles,  and  re- 
sell them,  iind  may  recover  upon  the  origi- 
nal contract  as  for  a  breach  thereof;  (5)  that  a 
recovery  is  not  defeated  by  the  acceptance  by 
tbe  contractor  of  a  portion  of  the  considera- 
tion, prior  to  the  removal  and  sale  by  him  of 
the  articles  delivered;  (6)  that  the  measure 
of  damages  is  the  difference  between  the  con- 
tract price  and  the  sum  for  which  the  arti- 
cles were  subsequently  sold.  Tliat  case  is 
the  converae  of  the  case  at  bar.  and  while 
much  tliat  was  decided  therein  has  no  direct 
application  to  the  case  in  hand,  yet,  fOr  the 
purposes  of  this  case,  it  illustrates  the  fact 
that  in  this  case  no  new  contract  was  made 
amounting  to  a  waiver  of  the  sealed  agree- 
ment between  the  parties,  and  that  the  action 
was  therefore  necessarily  brought  for  the  al- 
leged breach  of  tbe  original  contract;  and  the 
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farther  fact  that,  though  the  defendant's  in- 
testate, McMuUen,  accepted  the  deed  after 
the  breach  of  the  origin^  contract,  that  fact 
in  no  manner  varied  the  terms  of  ^hat  con- 
tract, nor  in  any  way  deprived  him  of  his  de- 
fense thereunder,  there  being  no  proof  of  any 
express  agreement  at  the  time  of  the  accept- 
ance of  the  deed  that  the  original  contract 
was  waived.  The  principle  is  that  the  alter- 
ation of  the  contract  must  be  such  as  to  con- 
stitute a  new  contract,  (McManus  v.  Cassidy, 
66  Fa.  St.  260;)  and  that  a  stipulation  by  pa- 
rol, waiving  performance  of  part  of  a  cov- 
enant, is  not  an  alteration  of  a  sealed  agree- 
ment, (La  wall  V.  Bader,  24  Pa.  St.  285;  Mc- 
Grann  v.  Ballroad  Co.,  29  Pa.  St.  82;)  but 
if  the  modification  by  parol  is  in  relation  to 
some  particular  matter  essential  to  the  de- 
fendant's liability  apon  the  original  agree- 
ment, the  latter  will  be  treated  as  abandoned, 
and  the  form  of  the  action  in  that  case  is  as- 
tumpsit,  (Navigation  Co.  v.  Harlan,  27  Pa. 
St,  442.)  See  note  to  McCombs  v.  McKen- 
nan,  supra,  at  page  508.  In  the  present  case, 
not  only  is  there  nothing  alleged  amounting 
to  a  waiver  of  the  stipulation  to  convey  to 
the  defendant's  intestate  on  the  1st  day  of 
October,  1853.  when  he  was  to  execute"  his 
bonds  for  the  deferred  payments,  but  the  ac- 
tion is  founded  on  the  original  contract,  and 
is  for  the  alleged  breach  by  the  defendant's 
intestate  in  failing  to  execute  liis  bonds  at 
the  time  therein  specified.  Obviously,  if  the 
plaintiff  desired  to  rely  upon  the  fact  tliat  the 
cause  of  action  did  not  accrue  until  the  18th 
of  April,  1860,  he  should  have  so  declared  in 
the  proper  form  of  action,  or  by  filing  a  spe- 
cial replication  to  the  plea  of  the  statute  of 
limitations.  2  Chit.  PI.  (Ed.  1876;)  Ang. 
Lira.  §§  282,  292;  Rice  v.  White,  4  Leigh, 
474. 

At  the  bearing  here,  for  the  first  time,  the 
objection  is  made  by  counsel  for  the  plaintiff 
in  error  that  the  statute  of  limitations,  as 
pleaded,  raised  an  immaterial  issue;  and  it  is 
Insisted  that  a  repleader  should  be  awarded. 
The  form  of  the  plea  is  that  the  "defendant's 
intestate  did  not,  within  20  years  next  lie- 
fore  the  bringing  of  this  suit,  brealc  his  cov- 
enant, as  the  plaintiff  hath  alleged."  It  is  a 
good  plea  in  an  action  of  covenant  to  plead 
that  the  defendant  had  not  broken  the  cove- 
nant as  alleged  in  the  declaration.  5  Bob. 
Fr.  668.  And  if  it  can  be  pleaded  generally 
that  the  defendant  did  not  breal^  his  cov- 
enant at  all,  surely  it  is  sufficient  in  form 
and  substance  to  plead  tfiat  he  did  not  break 
it  within  20  years  next  before  the  institution 
of  the  suit,  for  that  is  tantamount  to  saying 
tlmt  the  right  of  action  did  not  accrue  at  any 
time  within  that  period.  Kanawha  Co.  v.  Ad- 
ams, 17  Orat.  427,  was  an  action  of  covenant 
in  wliich  the  defendant  company  pleaded  that 
it  had  not  broken  the  covenant,  on  which  plea 
issue  was  joined.and  there  was  a  verdict  for 
the  plaintiff.  So,  too,  in  the  action  of  tusump- 
bU,  the  form  of  pleading  the  general  issue 
is  that  the  defendant  did  not  undertake  or 
promise  in  manner  or  form  as  alleged;  and 


the  plea  of  the  statute  of  limitations  i>  that 
he  did  not  undertake  or  promise,  as  al- 
leged, within  five  years.  In  1  Selw,  N.  P. 
(Wheaton)  188.  it  is  said:  "There  are  two 
forms  in  which  this  statute  is  usually  plead- 
ed: (1)  That  the  defendant  did  not  at  any 
time  within  six  years  next  before  the  com- 
mencement of  the  plaintiff's  action  under- 
take or  promise,  etc.;  (2)  that  the  cause  of 
action  mentioned  in  the  declaration  did  not 
accrue  at  any  time  within  six  years  next  be- 
fore the  commencement  of  the  plaintiff's  ac- 
tion, etc."  And  in  respect  to  these  two 
forms  of  pleading  the  statute  the  learned  au- 
thor says:  "The  second  form,  viz..  that  the 
cause  of  action  did  not  accrue  within  six 
years,  may  be  adopted  with  safety  in  all  cases, 
but  it  is  more  peculiarly  applicable  to  the 
cases  of  actions  brought  for  breach  of  promises 
founded  on  collateral  and  executory  consider- 
ations, in  which  cases  the  first  form  would 
be  improper,  as  will  appear  from  the  follow- 
ing case:  The  declaration  stated  that  in  con- 
sideration that  the  plaintiff  would  receive  A. 
and  B.  i  nto  his  house  as  guests,  and  diet  them, 
the  defendant  promised,  etc.  Plea,  non  as- 
stHnpsit  infra  sex  annos,  to  which  the  plain- 
tiff demurred.  Judgment  for  the  plaintiff  in 
the  common  pleas:  on  error  in  B.  R.  it  was 
agreed  by  that  court  that  the  plea  was  ill;  for, 
this  being  an  executory  collateral  promise, 
the  defendant  cannot  plead  non  assumpsit 
ivfra  sex  annos,  but  should  have  pleaded 
eattsa  aationis  non  accrevit  ivfra  lex  annos: 
for,  if  the  cause  of  action  accrued  within  six 
years,  it  was  immaterial  when  tlie  promise 
was  made."  For  obvious  reasons  the  princi- 
ple above  laid  down  has  no  application  to  the 
plea  Jn  the  present  case.  But,  however  this 
may  be,  our  statute  of  jeofails  puts  the  mat- 
ter at  rest.  The  statute,  section  8,  c.  177,  Code 
1878,  among  other  things,  provides  that  no 
judgment  shall  be  reversed  for  any  defect, 
imperfection,  or  omissions  in  the  pleading 
which  could  not  be  regarded  upon  demurrer, 
or  for  any  other  defect,  imperfection,  or  omis- 
sion which  might  have  been  taken  advantage 
of  on  demurrer  or  answer,  but  was  not  so 
taken  advantage  of. 

It  is  clear  in  the  present  case — First,  that 
the  statute  of  limitations  was  well  pleaded; 
and,  second,  if  the  plea  was  defective  in 
form  or  substance,  the  defect  was  the  sub- 
ject of  demurrer,  and,  there  having  been 
no  demurrer,  the  defect  cannot  be  taken  ad- 
vantage of  after  verdict.  So,  in  Lincoln  v. 
Iron  Co.,  103  U.  S.  415,  it  is  said  that  it  is 
a  rule  of  the  common  law  that  where  there 
is  any  defect  or  omission  in  a  pleading,  wheth- 
er in  substance  or  in  form,  which  would 
have  been  fatal  on  demurrer,  yet,  if  the  issue 
joined  necessarily  required  on  the  trial  proof 
of  the  facts  so  defectively  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed 
that  the  judge  would  have  directed  the  Jaiy 
to  give  the  verdict,  such  defect  or  omission  to 
cured.  We  are  clearly  of  opinion  that  tbe 
statute  was  well  pleaded,  and  that,  were  it 
otherwise,  the  defect  is  cured  after  verdict, 
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"We  are  therefore  of  opinion  to  afflrm  the 
Jadgment  of  said  circalt  court  of  Smyth 
oonnty.    Jadgment  aflBrmed. 


(81  Oa.  342) 

Baker  v.  Muxb  et  at. 
{Supreme  Court  of  Oeorgia.    May  9, 1888.)' 
AppoiNTmnrr  of  Bboxitkb. 
Where  a  partnership  has  been  dissolved,  and 
the  remaining  partner  la  selling  goods  of  the  firm 
for  which  the  purchase  price  is  owing,  there  is  no 
abase  of  jadiofal  discretion  in  granting  an  injunc- 
tion and  appointing  a  receiver,  on  the  filing  of  a 
creditors'  bill,  the  condition  being  that  the  debtor 
may.  bv  giving  bond,  retain  possession  and  con- 
tinue the  sales. 

Error  from  superior  court,  Fulton  coanty; 
Makshali,  J.  Clarkk,  Judge. 

The  plaintiff  in  error.  J.  B.  Baker,  was  a 
member  of  a  partnership  consisting  of'  him- 
self and  Benjamin  Woolman.  They  became 
indebted  for  goods  to  defendants  in  error. 
Mills  &  Gibb,  and  others.  They  paid  a  por- 
tion of  the  claim  of  Mills  &  Gibb,  which  was 
their  principal  indebtedness,  and  gave  a  cbecic 
for  another  payment  of  $300,  stating,  at  the 
time  of  giving  it,  that  there  was  no  money 
on  deposit  to  pay  it.  It  was  never  paid. 
Soon  after  this  Woolman  sold  out  to  Baker, 
who  agreed  to  pay  the  debts  of  the  firm.  On 
the  application  of  the  defendants  in  error,  by 
filing  a  creditors'  bill,  to  enjoin  Baker  from 
selling  the  property,  and  for  the  appointment 
of  a  receiver,  and  for  general  relief,  a  rule 
nisi  Wits  issued,  and  a  temporary  receiver  ap- 
pointed. At  the  hearing,  Baker  moved  to 
dismiss  the  bill  on  the  grounds:  (1)  Because 
tliere  was  no  cause  of  action  set  forth.  (2) 
Because  complainants  hud  no  lien,  and  showed 
nu  special  reason  taking  them  out  of  the  gen- 
eral rule  and  entitling  them  them  to  an  ex- 
traordinary' remedy.  (3)  Because  the  charges 
of  fraud  were  not  sufficiently  specific,  there 
being  no  sufficient  charge  of  defendant's 
mingling  the  goods  with  his  own  goods,  and 
no  charge  that  such  mingling  occurred  fraud- 
ulently. The  motion  being  overruled.  Baker 
answered  the  creditors'  bill,  admitting  the 
indebtedness,  but  denying  that  portion  of 
the  bill  which  alleged  false  representations 
in  the  purchase  of  goods,  and  fraudulent  in- 
tent in  dissolving  the  partnership  and  con- 
tinuing the  business.  Woolman  also  an- 
swered the  bill,  admitting  that  the  indebted- 
ness to  the  plaintiffs  isdueaiid  unpaid;  that, 
the  firm  being  insolvent,  respondent  desired 
to  make  an  assignment  or  other  legal  arrange- 
ment, so  that  their  creditors  might  share 
alike,  and  his  negotiations  with  Baker  re- 
sulted in  his  selling  out  to  the  latter;  that  he 
was  induced  to  make  this  sale  by  its  being 
lield  out  to  liim  that  Baker  would  assume  all 
indebtedness  of  the  firm.  The  court  granted 
the  injunction,  and  appointed  a  receiver,  sub- 
ject to  be  dissolved  by  the  giving  in  10  days 
of  a  bond  in  double  ttie  value  of  the  goods  In 
the  receiver's  hands,  conditioned  for  the  pay- 
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ment  of  such  amount  as  the  oomplainanti 
might  recover  of  the  defendant  in  the  case. 
Defendant  assigned  error. 

ffoke  <b  Burton  Smith,  for  plaintiff  in  er- 
ror. Walter  R.  Brown  and  /.  B.  Lumpkin, 
for  defendants  in  error. 

Simmons,  J.  The  court  below  did  not  abuse 
its  discretion  In  granting  this  injunction. 
Judgment  affirmed. 


Newmak  «.  Keith. 


(81  Oa.  tse) 


(Supreme  Court  of  Qeargia.    Hay  16, 1888.)* 
Appsai/— Wbiort  or  Bvidknob. 
Where  the  verdict  ia  justified  by  the  evi- 
dence, and  no  error  of  law  is  complained  of,  the 
judgment  will  be  affirmed. 

Error  from  city  court  of  Newnan;  Powell, 
Judge. 

Newman  sued  Keith  for  breach  of  war- 
ranty of  a  mule.  On  the  trial  the  e  viden(»  was 
conflicting.  The  judge  of  the  city  court  gave 
judgment  for  defendant.  Plaintiff  moved 
for  a  new  trial  because  the  verdict  was  against 
evidence  and  contrary  to  law.  The  motion 
was  overruled,  and  plaintiff  excepted. 

P.  F.  Smith,  for  plaintiff  in  error.  P.  H. 
Brewster  and  /.  8.  Powell,  for  defendant  in 
error. 

Blecklet,  G.  J.  This  was  a  controversy 
involving  the  question  of  the  soundness  of  a 
mule  at  the  time  it  was  sold.  The  evidence 
justified  the  verdict,  and  there  is  no  com- 
plaint of  any  error  of  law  committed  by  the 
court  upon  the  trial;  and  the  judgment  re- 
fusing a  new  trial  is  therefore  affirmed. 


~~~~^  (81  Oa.  153) 

DoKCAM  et  al.  v.  Matob,  Eto.,  of  Toombs 

BOKO. 

(Supreme  Court  of  Oeorffta.  May  31, 1888.)* 
Ikcokpokatiok  or  Towns. 
'  Apetltionof  29  oitisens  was  presented  to  the 
judge  of  the  superior  court  showing  that  they  had 
posted  three  notices  within  the  limits  of  a  proposed 
town;  that  they  would  apply  for  an  order  incorpo- 
rating the  town,  the  boundaries  being  set  forth  in 
the  notioe;  that  at  the  expiration  of  80  days  the  vot- 
ers, pursuant  to  the  notice,  met  and  voted  on  the 
subject  of  incorporation  or  no  incorporation.  A 
list  of  the  80  voters  voting  at  the  election  was  of- 
fered, all  the  votes  being  in  favor  of  incorporation. 
The  list  was  certified  to  by  three  persons,  styling 
themselves  "  freeholders, "  as  managers  of  the  elec- 
tion. An  order  was  entered  by  the  judge  reciting 
the  above  facts,  and  ordering  an  election  of  town 
officers.  Hdd  a  suffl<!ient  compliance  with  (3ode 
Oa.  a  775-7!^  relating  to  the  incorporation  of 
towns. 

Error  from  superior  court,  Wilkinson  ooun* 
ty;  Jenkins,  Judge. 

The  only  question  involved  in  this  case  b 
the  legality  of  the  incorporation  of  the  town 
of  Toombsboro  as  provided  by  Code  Ga.  §8  775- 
778.  The  evidence  introduced  was:  (1)  Pe- 
tition of  K.  B.  Banm  and  28  others  to  the 
judge  of  the  superior  court  of  Wilkinsos 
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county,  shoving  that  they  posted  within  the 
proposed  limits  three  notices  that  they  would 
apply  to  said  judge  for  an  orderincorporating 
the  town  of  Toombsboro,  as  provided  by  law, 
the  boundaries  being  set  forth  in  said  notice; 
that  at  the  expiration  of  30  days  the  voters 
met  and  cast  their  ballots  for  incorporation 
or  no  incorporation;  that  said  election  was 
held  by  three  managers  living  within  the 
limits  mentioned.  Petitioners  prayed  the 
granting  of  an  order  of  incorporation  under 
the  name  of  ToombsI>oro.  The  notice  de- 
scribed the  boundaries,  and  requested  tlie 
qualified  voters,  within  said  boundaries,  to 
meet  at  a  designated  place  to  vote  on  the 
question  of  corporation  or  no  corporation.  A 
list  of  voters,  living  within  the  limits  men- 
tioned, voting  in  the  election,  was  offered. 
The  list  contained  30  names,  and  was  ac- 
companied by  a  tally-sheet  of  the  votes  cast, 
showing  30  votes  for  incorporation  and  none 
against;  the  whole  twing  certified  by  three 
persons,  styling  tbemselvea  "freeholders, "as 
managers  of  the  election.  (2)  Order  of  the 
judge  of  Wilkinson  superior  court  reciting 
the  petition,  with  satisfactory  evidence  of  the 
facts  therein  set  foith.  and  (»dering  that  the 
town  of  Toombsboro  l>e  incorporated,  with 
certain  bonndary  lines.  Also  appointing 
three  named  persons  managers  to  hold  an 
election  for  "mayor  and  four  cou ncilmen  and 
one  recorder."  Ordering,  further,  that  the 
petition  and  order  be  entered  on  the  minutes. 
The  court  held  the  town  legally  incorporated 
under  the  act  of  1872,  and  complainants  ex- 
cepted. 
P.  W.  Edge,  for  plaintiffs  in  error. 

SiUHONS^  J.  There  was  no  error  in  the 
court  below  in  refusing  to  grant  the  injunc- 
tion prayed  for  in  this  case,  under  the  facts 
disclosed  in  this  record.    Judgment  affirmed. 


(n  Oa.  2M) 

Hammond  e.  Hiohtowkb. 

(Supreme  CouTt  of  Oeorgia.    Nov.  9, 1888.)» 

Action  fob  Absaoltt-Expdlsion  or  Tbespasssb. 

1.  There  was  no  error  In  allowing  a  wttness  to 
testify  In  an  action  for  assault  and  battery  that  he 
had  employed  plaintiff,  and  owed  ber  t8,  Which  he 
had  offered  to  pay  hut  she  refused,  claiming  tl6, 
and  had  sued  him  for  the  latter  sum,  and  came  to 
hla  house  to  collect  It  when  the  alleged  assault  oc- 
curred; that  while  in  his  service  she  was  fussy 
vrith  the  servants,  who  threatened  to  quit  if  she 
did  not  cease  coming;  and  that  he  nailed  up  a 
fence  between  his  plaioe  and  where  she  stayed, 
nest  door,— where  it  was  notobJected  to  on  the  trial, 
and  was  admitted  to  throw  lignt  on  plaintiff's  con- 
duot  at  the  time  of  the  provocation. 

8.  Plaintiff  testifled  that  she  called  at  the 
honse  of  defendant's  father  to  get  money  due 
her,  and  was  admitted;  that  defendant  and  his 
brothers  told  her  to  leave;  that  the  father  caught 
her  hy  the  arm,  pushed  her  into  the  hall,  and 
slammed  the  door  in  her  face;  that  she  went  to 
the  porch  and  defendant  caught  her  by  the  arm 
and  jerked  her  across  the  porch,  and  tried  to 
throw  ber  down  the  steps;  that  he  let  her  go  on 
her  saying  she  wonld  leave;  that  she  made  no  dis- 
tnrbanoeln  the  house.    Defendant,  his  father  and 
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brothers,  aU  denied  any  vlolenoe  used,  and  stated 
that  plaintiff  was  very  boisterous  and  disorderly, 
and  refused  to  go;  that  the  father  led  her  by 
the  arm  out  of  the  room ;  that  she  continued  to  ha 
boisterous  on  the  porch,  and  defendant  took  her  by 
the  hand  and  led  her  down  the  steps.  Held,  that  in- 
structions that  if  defendant  is  guilty  without  law- 
ful justification,  then  the  jury  should  And  dam- 
ages; and  that  any  placing  of  the  hands  upon  the 
person  of  another,  without  legal  justification,  is 
an  assault ;  and  that  "defendant  sets  up  that  he  did 
not  commit  the  offense  of  assault  and  battery ;  that 
what  he  did  he  was  justified  in  doing,  "—were  not 
erroneous,  although  justification  had  not  been 
pleaded. 

8.  A  charge  that  "what  the  father  and  head  of 
the  house  could  do  legally  the  son  could  do"  is  not 
incorrect  in  Its  general  sense. 

4.  A  charge  that  "every  man's  house  is  his 
castle; "  that  "this  is  an  old  expression,  and  comes 
down  to  us  from  those  feudial  times  when  the 
grand  people  lived  in  large  and  fortified  houses, 
which  were  called  '  castles. '  In  these  oasUee  they 
resisted  any  entrance  except  by  permission.  From 
this  source  bas  come  the  expression  that  'every 
man's  bouse  is  his  castle.'  In  accordance  there- 
with every  man's  abode,  however  humble,  is  his 
castle;  as  Is  said,  'Bven  though  the  winds  of 
heaven  may  blow  through  it,  and  the  rain  pour 
into  it,  the  king  of  England  cannot  enter  It,'  "—is 
not  argumentative,  and  does  not  present  the  law 
at  more  length  than  defendant  was  entitied  to. 

5.  A  charge  that  if  plaintiff  and  defendant's 
father  had  a  dispute  as  to  the  correctness  of  the 
wages  dne,  and  plaintiff  had  chosen  to  sue  her  ao- 
oonnt,  she  had  no  right,  while  the  suit  was  pend- 
ing, to  go  to  the  house  to  dun  the  father,  does  not 
charge  upon  testimony  illegally  admitted,  nor 
transfer  the  case  from  the  jury  to  the  court. 

6.  A  charge  that "  persecution  is  not  allowed 
under  the  right  to  ask  the  payment  of  a  debt,  nor 
to  make  one's  self  insulting  and  offensive, "  is  not 
argumentative. 

7.  A  charge  that  If  plaintiff  "was  requested  to 
leave,  and  would  not,  and  defendant  used  only 
each  force  as  was  neoessaiy  tooompel  her  to  leave, 
there  was  no  assault  and  battery, "  is  not  objeo- 
tionable,  on  the  ground  that  plalptlfl  bad  a  right 
to  dun  defendant's  father,  and  was  not  a  trespasser 
on  request  to  leave  so  as  to  authorize  defendant  in 
expelling  her  with  force. 

Error  from  superior  court,  De  Kalb  county; 
B.  H.  Clarke,  Judge. 

Action  by  Miss  M.  M.  Hammond  against 
J.  B.  Hightower  for  assault  and  battery,  al- 
leged to  have  been  committed  on  October  3, 
1^5.  No  written  plea  was  filed  by  defend- 
ant. The  testimony  of  plaintiff  showed  that 
she  was  63  years  old  at  the  time  of  the  al- 
leged assault;  that  she  went  to  the  house  of 
defendant's  father  to  collect  some  money  due 
her,  knocked  on  the  door  of  the  dining-room, 
and  was  admitted  by  another  son;  that,  as 
soon  as  she  entered,  four  of  the  sons  (de- 
fendant being  one)  began  telling  her  to  go, 
as  their  father  would  kill  her;  that  the  fattier 
came  in,  caught  her  by  the  arm,  jerked  her 
to  the  door,  pushed  her  into  the  hall,  and 
slammed  the  door  in  her  face;  that  she  then 
went  to  the  front  porch  and  sat  down  to  put 
her  overshoes  on.  Defendant  stood  over  har 
and  when  she  finished  caught  her  by  the  arm 
and  jerked  her  across  the  porch.  She  caught 
on  a  post.  He  pulled  her  bands  from  it,  and 
started  to  throw  her  down  tiie  steps.  She 
told  him  to  let  her  alone  and  she  would  go. 
He  loosed  her  and  she  left.  She  raised  no 
disturbance  in  the  house,  had  never  had 
fusses  with  the  servants,  etc.     Defendant, 
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his  father,  and  two  brothers,  all  teetifled, 
denying  the  use  of  any  violent  or  unnecessaty 
means  to  expel  plaintiff  from  the  house. 
She  entered  the  bouse  and  called  for  money, 
which  sbe  claimed  to  be  due  her  for  wages; 
was  very  boisterous  and  disoi-derly;  was 
asked  to  go,  and  refused.  The  father  then  led 
her  by  the  arm  out  of  the  room.  Sbe  went 
upon  the  porch  and  continued  her  boisterous 
behavior,  when  defendant  took  her  by  the 
hands  and  led  her  down  the  steps.  Defend- 
ant's father,  T.  J.  Higbtower,  also  testiOed 
that  plaintiff  had  been  employed  by  him. 
He  owed  her  $8,  which  he  offered  to  pay,  but 
she  refused  it,  claiming  $16.  Sbe  sued  him 
for  the  money  in  a  justice's  court,  and  after- 
wards came  to  his  house,  when  the  matters 
above  stated  occurred.  Also,  that  when  she 
was  in  his  service  sbe  was  fussy  with  the 
servants.  They  threatened  to  quit  if  sbe  did 
not  quit  coming  over,  and  he  nailed  up  a 
fence  between  his  place  and  where  she  was 
staying,  next  door;  was  told  she  took  it  off. 
The  verdict  was  for  the  defendant.  A  mo- 
tion for  new  trial  was  made  by  plaintiff,  on 
the  following  grounds:  (1-8)  Verdict  con- 
trary to  law  and  evidence.  (4)  Error  in  ad- 
mitting testimony  of  T.  J.  Higbtower  that 
plaintiff  was  fussy  when  with  him,  with  his 
servants,  who  threatened  to  quit  if  sbe  did 
mot  quit  coming  over,  and  tliat  he  then  nailed 
up  n  fence  between  his  place  and  where  she 
was  staying,  next  door.  The  error  assigned 
Is,  no  connection  or  knowledge  is  brought 
todefendant.  The  alleged  provocation  is  too 
remote  from  the  tort  complained  of.  These 
provocations  were  not  specially  pleaded,  and 
were  inadmissible  under  the  appearance  plea 
marked  on  tlie  general  docket  by  counsel  for 
defendant.  (It  is  not  alleged  that  this  evidence 
was  objected  to  on  the  trial.  The  evidence 
was  not  admitted  as  provocation,  but  to  throw 
light  on  conduct  of  plaintiff  at  time  of  provo- 
cation.) (5)  Error  in  admitting  testimony  of 
T.  J.  Hightower  as  to  suit  against  him  by 
plaintiff  in  a  Justice's  court.  The  error  as- 
signed is  the  same  as  in  the  preceding 
ground,  and  also  because  the  testimony  was 
parol  as  to  court  papers,  the  absence  of 
which  was  not  accounted  for.  (It  is  not  al- 
leged that  this  evidence  was  objected  to  on 
(be  trial.)  (6)  Error  in  charging:  If  de- 
fendant is  guilty  of  this,  ^assault  and  bat- 
tery.) and  without  lawful  justification,  then 
the  jury  would  find  damages.  The  error  as- 
signed is  that  the  charge  includes  justifica- 
tion, which  was  not  in  issue,  no  plea  of  jus- 
tification having  been  filed.  (7)  Error  in 
charging:  '  If  defendant  used  the  force  as 
charged,  without  lawful  justification,  you 
would  find  some  damages,  but  how  much 
depending,  as  just  stated,  on  bbe  conscience 
and  impartiality  of  jurors.  Error  assigned 
{s  the  same  as  just  stated.  (8)  Error  in 
charging:  Any  placing  of  the  hands  upon 
the  person  of  another,  without  legal  justifi- 
cation, is  an  assault  and  battery.  Same 
error  assigned.  (9)  Error  in  charging: .  De- 
fendant sets  up  that  be  did  not  commit  tlte 


offense  of  assault  and  battery;  that  what  bo 
did  he  was  justified  in  doing.  Same  assiea* 
ment.  (10)  Error  In  charging:  What  um 
father  and  head  of  the  honse  could  do  legally 
the  son  could  do.  Error  assigned  is  that  no 
such  plea  or  defense  was  set  up,  and  the 
charge  in  its  unqualified,  general  sense  is  iiH 
correct.  (11)  Error  in  charging:  Every 
man's  house  is  bis  castle.  This  is  an  old  ex- 
pression, and  comes  down  to  us  from  those 
feudal  times  when  the  grand  people  lived 
in  large  and  fortified  houses,  which  were 
called  "castles."  In  these  castles  t^ey  re- 
sisted any  entrance,  except  by  permission. 
Frdm  thb  source  has  oome  tlie  expression 
that  "every  man's  honse  is  his  castte."  In 
accordance  therewith  every  man's  abode, 
however  humble,  is  his  castle;  as  is  sidd, 
"Even  though  the  winds  of  heaven  may 
blow  through  it,  and  the  rain  pour  into  it, 
the  king  of  England  cannot  enter  it." 
Error  assigned  is  that  it  is  argumentative, 
and  presents  the  law  at  more  length  and 
force  than  the  defendant  was  entitled  ta 

(12)  Error  in  charging:  If  they  had  a  dis- 
pute as  to  its  correctness,  and  Miss  Hammond 
had  chosen  to  sue  her  account,  then  she  had 
no  right,  while  the  suit  was  pending,  to  go 
there  to  dun  Mr.  T.  J.  Hightower.  Error 
assigned  is:  Charges  upon  testimony  ille- 
gally admitted;  no  evidence  that  suit  was 
pending  at  the  time  of  the  visit;  as  unqualified 
and  general  stetement,  without  reference  to 
circumstances,  it  tekes  the  whole  matter 
from  the  jury,  and  transfers  it  to  the  court. 

(13)  Error  in  charging:  Persecution  is  not 
allowed  under  the  right  to  ask  the  payment 
of  a  debt,  nor  to  make  one's  self  insulting 
and  offensive.  Assigned  as  error  because 
argumentative  and  unfair  presentation  of  the 
case.  (14)  Error  in  charging:  If  this  lady 
was  requested  to  leave  and  would  not,  and 
defendant  used  only  such  force  as  was  neces- 
sary to  compel  her  to  leave,  there  was  no  as- 
sault and  battery.  Assigned  as  error,  be- 
cause plaintiff  had  a  right  to  dun  the  elder 
Hightower,  and  did  not,  therefore,  become  a 
trespasser  on  a  mere  request  to  leave.  In 
dunning  and  receiving  request  to  leave  she 
was  not  put  in  a  position  that  permitted  de- 
fendant to  expel  her  with  force.  The  motion 
was  overruled,  and  the  plaintiff  excepted. 

Mason  t&  Hill,  for  plaintiff  in  error.  Read 
<&  Candler,  for  defendant  in  error. 

Ble(}ki,et.  C.  J.  The  court  did  not  err 
in  refusing  to  grant  a  new  trial  on  any  of  the 
14  grounds  set  forth  in  the  motion,  or  upon 
all  of  them  taken  together.  Judgment  af* 
firmed. 

(82  Oa.  288) 

OiTT  OF  OOLCUBirS  o.  Pbabson. 
{Supreme  Court  of  Qeorgia.    7eb.  IS,  1880.)> 
MaxiciPAi.  CoKPOBATioMs — Dsrsonva  Bitamtn 

BviDBlfCB. 

In  an  action  agatnat  a  mnnlolpal  oorporft- 
tion  for  personal  injunes  sustained  by  falUng  into  ■ 
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a  sewer  at  the  edge  of  the  ■Idewatk,  whtoh  idain- 
tUTs  evidence  showed  wm  careleaaly  left  open  and 
unlighted  at  night,  and  of  the  oonstmotloD  of 
which  Dlalntifl  testified  that  ha  had  no  proTious 
kaowleage,  defendant's  eridenoe  showed  that 
there  was  no  regular  atdewallc,  bat  VbaA  a  ditch, 
covered  for  part  of  its  length,  was  next  to  a  wall 
or  bnilding  on  that  side  of  the  street,  and  that  the 
uanal  passwaywaa  between  this  ditoh  and  the 
•ewer;  thatatthetlmeef  the  accident  most  of  the 
sewer  was  flUed  in;  that  tiie  nnfllled  portion  was 
about  eight  feet  from  the  passw»7,  and  the  morn- 
ing after  the  aooident  showed  no  signs  of  having 
been  fUlen  Into;  tiiat  the  unfilled  portion  was 
prcMMrly  lighted  on  the  night  in  qnestion;  that 
plaintiff  might  have  fallen  into  an  old  ditch  which 
had  been  maintained  by  the  city  for  many  years; 
that  he  could  have  traveled  as  easily  bv  another 
route;  and  that  the  work.on  the  sewer  had  been 
carried  on  for  some  time,  and  was  obvious  to  pass- 
ers, fiebi,  that  the  evidence  warranted  a  verdict 
for  plaintiiZ. 

Error  from  superior  court,  Muscogee  coun- 
ty; Sbiitb,  Judge. 

Action  by  J.  A.  Pearson  against  the  maj- 
or and  council  of  Columbus  for  personal 
injuries  alleged  to  have  lieen  sustained  by 
falling  into  a  certain  sewer  in  that  city, 
which  had  been  carelessly  left  open  and  un- 
lighted at  night,  along  and  near  the  usual 
pas:jway  on  the  west  side  of  a  certain  street. 
The  evidence  for  plaintiff  tended  to  show 
tliiit  the  sewer  had  been  left  open  uppn  the 
e^ge  and  probably  cutting  a  little  into  the 
usual  sidewalk  upon  one  side  of  a  street  of 
the  city,  and  that  plaintiff  fell  into  it  one 
night  when  it  was  left  unlighted,  and  that 
he  sustained  injuries  sufflcieut  to  warrant  a 
verdict  for  the  amount  which  he  recovered. 
Defendant's  evidence  showed  that  there  was 
no  regular  sidewalk  upon  that  side  of  the 
street,  but  that  a  ditch,  covered  for  a  part  of 
its  length,  was  next  to  a  wall  or  building 
running  along  that  side  of  the  street;  that 
the  usual  passway  was  between  this  ditch 
and  the  sewer;  and  that,  at  the  time  in  ques- 
tion, most  of  the  sewer  had  been  filled  in, 
only  a  small  portion  of  it  being  left  partly 
unfilled,  for  a  depth  of  about  two  feet,  this 
unfilled  portion  being  eiglit  or  ten  feet  from 
the  passway;  that  at  this  point  the  sewer  had 
been  partly  filled  with  loose  earth,  and,  on 
being  examined  the  morning  after  the  al- 
leged casualty,  it  gave  no  indication  of  hav- 
ing been  fallen  into;  that  this  ]>oint  of  the 
■ewer  was  properly  lighted  on  the  night  in 
question;  that  plaintiff  might  have  fallen  in- 
to an  nncovered  portion  of  an  old  ditch, 
which  seems  to  have  been  maintained  by  tlie 
city,  and  had  been  In  existence  at  this  point 
for  thirty  or  forty  years ;  that  the  construction 
of  this  sewer  had  been  carried  on  for  some 
time  and  was  obvious  to  an  ordinary  passer; 
and  that  plaintiff  could  have  gone  by  another 
route  which  was  as  short  and  convenient,  at 
the  time  in  question,  instead  of  by  passing 
■long  this  side  of  ttie  street  in  question,  and 
near  this  ditch  and  sewer.  Plaintiff  testified 
that  he  had  no  previous  knowledge  of  the  city 
being  engaged  in  constructing  the  sewer  at 
this  point,  though  it  was  his  habit  to  frequent- 
ly pass  along  the  opposite  side  of  the  street. 
Tb*)ary  found  for  plaintiff  $500.    Defendant 


moved  for  new  trial  on  the  grounds  that  the 
verdidi  was  contrary  to  law  and  evidence, 
and  because  of  error  in  refusing  to  charge  as 
requested  by  defendant.  The  motion  waa 
overruled,  and  defendant  excepts. 

Peahody,  Brannon  A  Hatcher,  for  plain- 
tiff in  error.  MoNtiU  <&  Levy,  for  defendant 
in  error. 

Simmons,  J.  1.  The  requests  to  charge 
which  were  refused  by  the  court,  so  far  as 
they  were  legal,  wei-e  included  substantially 
in  the  general  charge  of  the  court,  and  It 
was  unnecessary  fur  the  court  to  repeat  the 
same. 

2.  There  was  suflScient  evidoice  to  autlior- 
ize  the  finding  of  the  jury.  There  was,  there- 
fore, no  error  In  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 


SPABKd  V.  Ethbrbdgb. 


Ga.  2»4) 


{SuTprcne  Court  of  Georgia.  Feb.  18, 1889.)* 
Execution — Disoharoe— Evidenck. 
A  judgment  obtained  In  October,  1834,  and 
execution  issued  thereon,  were  transferred  in  De- 
cember to  one  H.,  and  a  year  later  to  plaintiff,  who 
levied  it  on  defendant's  property  in  1887.  Defend- 
ant alleged  that  -the  execuuou  had  been  satisfied, 
and  produced  cotton  receipts  apparently  for  60 
bales  of  the  crop  of  1886.  He  testified  that  he 
shipped  the  firm  which  first  obtained  the  judg- 
ment SO  bales  of  cotton,  before  they  transferred 
the  execution,  and  instructed  them  to  apply  it 
thereon,  and  that  a  member  of  the  firm  told  him 
that  there  was  $400  due  on  the  execution,  and 
that  he  agreed  to  pay  H.  $400.  Another  witness 
testified  that  some  time  in  1886  he  beard  defend- 
ant tell  plaintiir  that  he  wanted  the  balance  of  the 
1886  crop  to  apply  "on  that  old  execution,"  and 
defendant  alleged  that  this  was  the  only  execution 
against  him  then  in  plaintiff's  hands.  Plaintiff's 
evidence  showed  that  defendant  had  paid  only 
$400  on  the  execution,  which  was  for  more  tban 
$2,000,  and  had  after  the  levy  acknowledged  that 
the  execution  was  outstanding;  that  he  procured 
ita  transfer  to  plaintiff  to  avoid  being  pressed  by 
H.  for  payment;  that  the  cotton  was  applied  to 
other  indebtedness  of  defendant  to  plaintiff.  All 
this  defendant  denied.  A  member  of  the  firm 
which  obtained  the  judgment  testified  that  he  did 
not  remember  that  defendant  shipped  the  firm 
any  cotton  in  1884.  field,  that  the  evidence  war- 
ranted a  verdict  that  the  execution  was  in  force. 

Error  from  superior  court,  Harris  county; 
Smith,  Judge. 

On  a  judgment  obtained  October  18,  1884, 
for  *2,132.49,  principal,  with  interest,  attor- 
ney's fees,  etc.,  in  favor  of  Barnes  &  Sparks 
against  T.  N.  Sparks,  an  execution  Issued. 
Tills  execution  and  judgment,  on  December 
11,  1884,  were  transferred  to  B.  T.  Hatcher, 
and  on  December  28,  1885,  Hatcher  trans- 
ferred them  to  Slade  &  Etheredge.  On  Jan- 
uary 11,  1887,  the  execution  was  levied  on 
certain  property  of  defendant.  He  interposed 
by  alfldavit  of  illegality  the  def<-nse  that,  be> 
fore  the  transfer  to  Hatcher,  be  had  delivered 
to  the  plaintiffs  in  fl./a.  cotton  of  sutflclent 
value  to  pay  the  execution,  with  Instruction 
to  sell  the  cotton  and  apply  the  proceeds  to 
said    execution;   also    that   while   Hatcher 
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awned  the  fi.  fa.  he  paid  Hatcher  9400  on 
it;  alao  that  after  Slade  &  Etberedge  became 
its  owners,  he  shipped  to  them  $1,646.66  in 
x>tton  of  that  net  value,  with  instruction  to 
apply  it  to  what  might  be  due  on  the  fi.  fa. 
Hence  he  says  that  the  fl.  fa.  has  been  fully 
discharged.  Also  that  Slade  &  Etheiedge 
agreed  to  advance  the  money  to  take  up  or* 
pay  off  the  fl.  fa.,  or  whatever  might  be 
due  on  it,  and  the  amount  advanced  was  to 
be  repaid  by  defendant  shipping  cotton  to 
them,  etc.  Therefore,  he  says  said  taJdng  np 
was  a  payment  on  Vaafi.fa.  and  Judgment. 
Plaintiff  traversed  the  truth  of  the  grounds 
of  illegality,  and,  Slade  being  dead,  the  cause 
proceeded  in  the  name  of  Etheredge,  surviv- 
ing partner.  Upon  the  trial,  defendant  in- 
tcodnoed  cotton  receipts  given  to  him  and  his 
tenants,  apparently  for  S)  bales  of  the  crop 
of  1886,  by  Slade  ft  Etheredge.  Defendant 
testified  that  he  sent  Barnes  &  Sparlcs  50 
bales  of  cotton  before  they  transferred  the 
execution,  and  instructed  them  to  apply  it 
to  the  execution ;  that  a  member  of  the  firm 
of  Barnes  &  Sparks  afterwards  told  him  there 
was  6400  left  due  on  the  execution;  that 
after  the  transfer  to  Hatcher,  witness  told 
him  be  thought  the  execution  had  l)een  paid; 
that  he  agreid  to  pay  Hatcher  9400.  Did  not 
admit  that  the  execution  was  all  right  after  tlie 
levy;  and  did  not  authorize  Walton  to  nego- 
tiate for  its  transfer  to  Slade  &  Etheredge. 
This  execution  was  the  only  one  in  the  hands 
of  Slade  &  Etheredge  against  witness  at  the 
time  of  conversation  between  witness  and 
Slade,  testified  at>out  by  William  Payne. 
Witness  was  indebted  to  Slade  &  Etheredge  on 
account  for  1884,  and  in  1885;  but  as  to  how 
much,  and  what  payments  he  made,  his  tes- 
timony Is  indefinite.  William  Payne  testi- 
fied that  some  time  in  1886  he  heard  defend- 
ant tell  Slade  that  be  wanted  balance  of  the 
crop  of  1886  to  go  "on  that  old  execution." 
Did  not  say  what  execution,  or  what  was  the 
balance  due. 

The  evidence  for  plaintiff  tended  to  show 
that  defendant  had  never  paid  but  S400  on 
the  execntion,  which  was  paid  to  Hatcher, 
and  entered  as  a  credit  on  the  execution  it- 
self; that  up  to  and  after  the  time  of  the 
levy,  he  acknowledged  that  the  execution  was 
outstanding  against  him;  that,  being  pressed 
by  Hatcher,  he  procured  Slade  ft  Etheredge, 
through  Walton,  to  have  the  execution  trans- 
ferred to  them  that  he  might  gain  more  time; 
that  the  cotton  he  claimed  to  have  turned 
over  to  Barnes  ft  Sparks  was  shipped  by 
Sparks,  of  that  firm,  to  Slade  ft  Etheredge, 
and  applied  to  the  existing  indebtedness  to 
Slade  ft  Etheredge  of  the  defendant;  that  de- 
fendant owed  Slade  &  Etheredge  a  balance  in 
1886,  independently  of  the  execution  in  ques- 
tion; that  he  contracted  additional  indebted- 
ness to  them  in  1886.  and  shipped  the  cotton 
of  1886  to  them  under  an  agreement  that  its 
proceeds  were  to  l>e  applied  first  to  said  in- 
debtedness of  1886,  and  the  tMlance  to  the 
other  indebtedness,  exclusive  of  the  execu- 
tion; that  Slade  &  Etheredge  received  40 


bales  only  of  the  cotton  of  1886,  dnpllcate  re- 
ceipts luvlng  been  given  for  some  of  the 
bales;  that  after  applying  all  payments  made 
by  defendant  to  Slade  ft  Etheredge,  defend- 
ant was  oon8ideral)Iy  Indebted  to  tliem,  over 
and  above  the  execution  In  qnestion.  O.  8. 
Barnes,  a  member  of  the  firm  of  Barnes  ft 
Sparks,  testified  that  he  did  not  remember 
that  defendant  delivered  a  single  bale  to  the 
firm  in  1884.  The  jnry  found  the  execntion 
"open  and  in  full  force."  Defendant  moved 
for  a  new  trial  on  the  gronnds  that  the  ver- 
dict was  contrary  to  law  and  evidence.  The 
motion  was  overruled,  and  defendant  ex- 
cepts. 

Thornton  A  Cameron,  for  plaintiff  in  er- 
ror. Goetchius  A-  Chappel  and  B.  H.  Wal- 
ton, for  defendant  in  error. 

Blecklkt,  C.  J.  .  The  evidence  warranted 
the  verdict,  and  the  court  did  not  err  in  re- 
fusing to  grant  a  new  trial.  Judgment  af- 
firmed. 

(n  Qa. «) 

Snook  e.  Obosoia  Ihp.  Ck>. 

(Supreme  Court  of  Oeorgla.    July  22, 1889.) 

Raujlojld  CoMPAimB  —  Cbaksb  »  TBBimnn  >— 

8uBSGBIFnOH8 — ChABTBBS. 

1.  Where  a  railroad  corporation  obtains  aa- 
thorlt7  from  the  legislature  to  change  one  of  its 
termini  and  to  increase  Its  capital  stock  withoat 
the  consent  of  a  subscriber  to  stock  nnder  the 
original  charter,  the  latter  is  released  from  his 
subBcriptlon,  though  at  the  time  thereof  the  gen- 
eral law,  nnder  which  the  first  charter  was  ob- 
tained, authorized  amendments  to  the  charter  in- 
creasing the  capital  stock,  and  changing  the  roots, 
as  such  law  did  not  authorise  a  change  in  the  ter- 
mlnL 

2.  After  the  incorporation  of  the  A.  &  H.  B. 
Co.,  under  the  general  railroad  law,  the  legislatiire 
passed  an  act  entitled  "An  act  to  incorporate  the 
A.  &  H.  R.  Co.,  to  confer  certain  powers  and  priv- 
ileges on  said  oompany,  and  for  other  purposes.  * 
The  corporators  named  in  the  act  were  not  entlralj 
the  same  as  those  to  whom  the  original  ohartar 
was  granted,  and  the  act  stated  that  "they  are 
hereby  created  a  body  politic  and  corporate,  and 
gave  them  all  powers  necessary  to  any  railroad 
company,  appointed  directors,  eta  Bnhaeqnentlx 
an  amendment  to  this  act  was  passed,  entitled  'An 
act  to  amend  the  charter  of  the  A.  &  H.  B.  Co.,  to 
change  the  name  thereof,  *  *  *  to  authorise 
the  extension  thereof,  *  *  •  and  for  other  par- 
poses.  "  This  amendment  changed  the  name  of  the 
oompany,  and  gave  it,  in  the  construction  of  the 
extension,  ail  the  powers  granted  by  the  amended 
act.  Held,  that  these  acts  constituted  a  separate 
and  distinct  charter,  creating  a  new  corporation, 
and  were  not  amendments  to  the  original  charter. 

Error  from  dty  court  of  Atlanta;  Yaji 
Epps,  Judge. 

T.  W  Bimeg  and  Abbott  A  Smith,  tot 
plaintiff  in  error.  Payne  <fi  Btiil,  tor  d^end- 
ant  in  error. 

Simmons,  J.  The  Oeorgla  Improvement 
Company  bronght  its  action  against  Snook  for 
$250,  which  it  alleged  Snook  had  subecribed 
to  the  Atlanta  ft  HawkinsviUe  Railroad  Gona- 
pany,  now  the  Atlanta  ft  Florida  Railroad 
Company,  the  name  having  been  changed  by 
an  act  of  the  legislatuire  approved  October 
24, 1887.  To  this  action  Snook  filed  the  plea 
of  the  general  issue,  and  four  special  pie 
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The  plaintiff  demnrred  to  the  special  pleas. 
Its  demurrer  was  sustained  by  the  court,  and 
the  plaintlfF  had  a  verdict.  The  defendant 
moved  for  a  new  trial,  which  was  refused  bj 
the  court,  and  he  excepted. 

The  main  question  in  this  case  is  whether 
the  court  erred  in  sustaining  the  demurrer  to 
the  defendant's  special  pleas.  The  view  we 
take  of  the  case  renders  it  unnecessary  for  us 
to  discuss  all  the  pleas  which  were  stricken 
by  the  court.  The  only  ones  we  will  discuss 
are  the  third  and  fifth,  because,  if  they  are 
sufficient  in  law,  qnd  are  true,  the  plaintift 
cannot  recover.  The  thinl  plea,  after  being 
stripped  of  its  redundancy  and  superfluous 
verbiage,  is,  in  sut)stance,  that  the  defendant 
subscribed  for  $250  of  stock  in  the  Atlanta 
&  Hawkinsville  Railroad  Company,  which 
had  been  incorporated  under  the  general  rail- 
road law;  that  the  charter  granted  to  said 
corporation  provided  that  the  railroad  should 
r.un  from  Atlanta  to  Hawkinsville,  through 
certain  counties  named  in  the  charter;  that 
subsequently  to  this  charter,  and  to  his  sub- 
scription, said  company,  through  its  direct- 
ors, applied  to  and  obtained  from  the  legisla- 
ture another  charter,  which  charter  changed 
the  capital  stock  from  $250,000  to  $500,000, 
and  changed  the  route  of  the  road,  and  al- 
lowed said  company  to  construct  a  line  from 
Atlanta  in  a  southerly  direction  to  or  near 
Hawkinsville,  or  to  or  near  Thomasville  in 
Thomas  county,  or  both,  and  run  through 
such  counties  as  might  be  necessary  to  one  or 
both  of  said  points.  The  plea  further  alleges 
that  afterwards,  on  the  24th  of  October,  1887, 
said  Atlanta  &  Hawkinsville  Railroad  Com- 
pany procured  the  legislature  to  pass  another 
act,  in  which  the  name  of  the  company  was 
changed  to  the  Atlanta  &  Florida  Railroad 
Company,  and  the  route  changed,  the  com- 
pany being  allowed  to  make  various  exten- 
sions and  branches  from  Thomasville  to  any 
point  on  the  state  line  of  Florida.  The  plea 
further  alleges  that  each  of  these  changes  was 
material,  and  without  the  derendant's  con- 
sent, and  bad  not  been  considered  or  antici- 
pated in  his  contract  to  take  stock,  and  that 
be  was  therefore  released  from  obligation  to 
do  so.  The  fifth  plea  alleges,  in  substance, 
that  the  original  scheme  contemplated  by  the 
original  corporators  of  the  Atlanta  &  Haw- 
kinsville Railroad  was  given  up  and  aban- 
doned, and  the  subscribers  thereby  released; 
and  that  afterwards  certain  persons  (naming 
them)  applied  to  the  legislature,  and  obtained 
from  it  a  charter  under  the  name  of  the  At- 
lanta &  Hawkinsville  Railroad  Company, 
which  company,  under  the  name  of  the  At- 
lanta &  Florida  Railroad  Company,  made  the 
alleged  transfer  of  his  subscription  to  the 
plaintiff.  He  alleges  that  said  company  was 
a  different  one  from  the  one  to  whose  capital 
stock  he  had  subscribed,  and  that  he  had  never 
subscribed  to  the  stock  of  the  Atlanta  & 
Florida  Railroad  Company. 

1.  We  think  the  court  erred  in  sustaining 
the  demurrer  to  tiiese  pleas.  The  doctrine 
is  now  well  settled  that  if  the  charter  of  a 
V.9S.E.U0.27— 70 


corporation  is  materially,  fundamentally,  or 
radically  changed  by  the  legislature  after  a 
person  has  subscribed  for  stuck  therein,  with- 
out his  consent,  he  is  released  from  sucli  sub- 
scription.  On  this  subject  the  only  differ- 
ence in  the  decisions  of  the  court  now  is  as 
to  what  amounts  to  a  material,  fundamental, 
or  radical  change.  They  hold  that  this  is  a 
question  of  law  to  be  decided  by  the  courts, 
and  not  a  question  of  fact  for  the  jury.  Most 
of  them  hold  that  no  general  rule  can  be  laid 
down  as  to  what  is  a  material  or  fundamental 
change,  but  that  each  case  must  be  determined 
upon  its  own  state  of  facts.  It  is  also  held 
that  the  charter  of  a  corporation  is  a  contract 
of  a  dual  character, — fi'7-«f, a  contract  between 
the  state  which  grants  the  charter  and  the 
corporation;  and,  secondly,  a  contract  be- 
tween the  corporation  and  its  members;  and 
while  the  state,  if  it  reserves  the  power  to  do 
so,  can  alter  and  amend  the  charter,  and  the 
corporation  itself  cannot  object  to  tlie  altera- 
tion or  amendment,  yet  the  state  has  no  power 
to  make  any  material  or  essential  alteration 
in  the  contract  between  the  members  them- 
selves and  the  corporation.  Winter  v.  Rail- 
road Co.,  11  6a.  438;  Wilson  T.  Railroad  Co., 
33  Ga.  466;  Railroad  Co.  v.  Sullivan,  57  Ga. 
240;  Railroad  Co.  v.  Collins.  40  Ga.  617; 
Thomp.  Liab.  Stockh.  §  70;  1  Ror.  R.  R.  147, 
200;  Pierce,  R.  R.68;  Witter  v.  Railroad  Co., 
20  Ark.  463;  Plank-Road  Co.  v.  Arndt,  31  Pa. 
St.  317;  Plank-Road  Co.  v.  Lapham.  18  Barb. 
315;  Railroad  Co.  v.  Pottle,  23  Barb.  21; 
Stevens  v.  Railroad  Co., 29  Vt.  546;  Fry's  Ex'r 
v.  Railroad  Co.,  2  Meta  (Ky.)314;  Thompson 
V.  Guion,  5  Jones  Eq.  118;  Turnpike  Corp. 
V.  Locke,  8  Mass.  267 ;  Hester  v.  Railroad  Co. , 
32  Miss.  378;  Itidlroatl  Co.  v.  Marsh,  17  Wis. 
13;  Railroad  Co.  v.  Elliott,  10  Ohio  St.  57; 
Railway  Co.  v.  Hodgens,  77  Pa.  St.  190; 
Caley  v.  Railroad  Co.,  80  Pa.  St.  368.  As  to 
the  character  of  the  contract  between  the 
state  and  the  corporation  and  between  the 
sul>scribers  to  the  stock  of  the  corporation, 
and  as  to  the  power  of  the  state  to  alter  or 
amend  the  charter,  see  an  able  and  learned 
discussion  of  the  subject  by  Chancellor  Za- 
BBisKiE,  in  Zabriskie  v.  Railroad  Co.,  18  X. 
J.  Eq.  178.  Applying  these  rules  to  the  facts 
of  this  case,  we  find  that  certain  persons  ob- 
tain'ed  a  charter  under  the  general  railroad 
law,  authorizing  them  to  construct  a  railroad 
from  Atlanta  to  Hawkinsville.  After  this 
was  done  Snook  subscribed  $^0,  for  which 
amount  he  is  sued  in  this  action.  The  ca]>ital 
stock,  at  the  time  of  his  subscription,  was 
$250,000.  Afterwards,  the  company,  with- 
out Snook's  assent,  applied  to  the  legislature 
and  obtained  an  amendment  to  the  charter, 
or  a  new  charter,  (whether  it  be  an  amend- 
ment or  8  new  charter  is  immaterial  for  the 
purposes  of  this  argument,)  which  changed 
the  southern  terminus,  and  the  capital  stock 
of  the  railroad  from  $250,000  to  $500,000. 
When  Snook  made  bis  subscription  the  char- 
ter of  tlie  company  designated  Hawkinsville 
as  the  southern  terminus,  and  his  subscrip- 
tion was  made  under  the  terms  of  that  char- 
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ter.  That  charter  was  the  constitatton  and 
the  la  w  to  him  and  the  other  sabscribers.  He 
agreed,  with  them  and  the  company  that  he 
'irotild  pay  so  much  in  order  to  have  a  road 
constructed  from  Atlanta  to  Hawkinsville. 
According  to  his  plea,  nothing  was  said,  an- 
tidpated,  or  contemplated  about  any  other 
southern  terminus.  Nor  was  anything  said 
aliout  an  Increase  of  the  capital  stock  from 
9250,000  to  $500,000,  or  to  $2,000,000,  as  aft- 
erwards provided  by  the  act  of  1837.  Snook 
may  have  been  willing  to  subscribe  for  the 
construction  of  a  railroad  from  Atlanta  to 
Hawkinsville.  He  may  have  owned  property 
at  Hawkinsville,  or  may  have  had  other  good 
reasons  for  desiring  to  have  the  terminus 
there;  and  he  may  have  been  unwilling  for 
the  terminns  to  be  changed  from  Hawkins- 
ville toTbomasville.  He  may  also  have  been 
willing  to  embark  in  the  enterprise  when  the 
capital  stock  was  only  $250,000,  and  may  have 
been  unwilling  to  have  the  capital  stock  in- 
creased  to  $2,000,000.  Whether  willing  or 
anwilling,  be  stands  upon  his  express  con- 
tract, which  he  made  with  the  company  and 
the  other  8ul>s(»'ibers,  that  the  southern  ter- 
minns should  be  at  Hawkinsville,  and  its 
capital  stock  only  $250,000;  and,  in  our  opin- 
ion, be  had  the  right  to  stand  upon  that  con- 
tract, and  neither  the  company  nor  the  legis- 
lature had  a  right  to  change  his  contract  so 
that  the  sonthem  terminus  of  the  road  should 
be  at  Thomasville,  and  the  eapibd  stock 
$2,000,000.  without  his  consent.  But  it  is 
argued  that  wlien  he  sntracribed  the  general 
law  under  which  the  first  charter  was  ob- 
tained authorized  amendments  to  be  made  to 
the  charter,  the  route  to  be  changed,  and  the 
capital  stock  increased.  If  this  be  true,  the 
particular  mode  and  method  as  to  bow  these 
changes  may  be  made  was  pointed  out  in  the 
general  law.  The  increase  of  the  capital 
stock  could  only  be  done  by  vote  of  the  stock- 
holders, and  the  change  of  route  could  only 
be  made  by  a  two-thirds  vote  of  the  directors; 
and  it  may  be  that  he  could  Insist  upon  Its 
being  done  in  the  mode  contemplated  by  the 
charter  of  the  company  to  whose  stock  he  had 
become  a  subscriber.  Whether  this  be  true 
or  not,  the  general  law,  under  which  the  first 
charter  was  obtained,  nowhere  provides  for  a 
change  of  terminus  of  the  road  after  the'ter^ 
minus  has  been  agreed  upon  by  the  stock- 
holders. It  provides  for  a  change  of  route 
between  the  termini,  and  provides  for  branch 
roads  and  extensions;  but,  as  said  before,  it 
gives  no  anthority  to  the  stockholders  or  the 
directors,  or  the  legislature,  to  change  the 
terminus  of  the  road.  The  weight  of  author- 
ity is  to  the  effect  that  a  change  of  the  termi- 
ntu  of  a  road  is  a  fundamental  alteration, 
which  releases  the  subscriber  who  subscribed 
to  the  stock  before  the  change  was  made,  if 
made  without  his  consent.  For  these  rea- 
sons, and  for  others  which  might  be  added, 
we  iMdd  that  this  change  was  a  material  and 
tondamental  one,  and  that  the  defendant  was 
nIeMed  from  his  sabscription.  Of  course,  if 
It  Chonid  appear  upon  the  trial  that  the  facts 


stated  in  the  plea  are  untrue,  and  that  the 
railroad  was  constructed  to  Hawkinsville, 
and  no  change  of  terminus  made,  or  that,  if 
it  has  been  changed.  Snook  assented  to  it, 
then  he  would  not  be  released. 

2.  We  think  the  court  erred  also  in  sna- 
tainlng  the  demurrer  to  the  fifth  plea.  Wa 
think  that  the  act  of  1886  is  not  an  amend- 
ment to  the  originbl  charter  of  the  AUan- 
ta  &  Hawkinsville  Railroad  Company,  ob- 
tained under  the  general  law,  bnt  is  a  sep- 
arate, independent,  and  distinct  charter.  The 
title  to  the  act  is:  "An  act  to  incorporate  the 
Atlanta  &  Hawkinsville  Bailroad  Company, 
to  confer  ceitain  powers  and  privileges  on 
said  company,  and  for  other  purposes. "  Acta 
1886.  p.  102.  The  first  section  of  the  act 
then  names  the  corporators,  and  they  are  not 
the  same  altogether  as  the  corporators  in  the 
original  act.  The  act  further  says,  after 
naming  these  persons,  that  "they  are  hereby 
created  a  body  politic  and  corporate,  nnder 
the  name, "  etc.,  and  then  proceeds  to  give 
them  all  the  powers  that  are  necesaaty  for 
any- railroad  company  whatever,  tlie  right  to 
sue  and  be  sued,  to  hold  property,  to  condemn 
land,  to  mortgage.  The  amount  of  the  capi- 
tal stock  is  fixed,  and  the  right  given  to  Join 
with  other  railroads.  Certain  persona  are 
appointed  directors,  to  act  until  a  regular 
election  can  be  held  by  the  stockholders,  etc. 
This  act  was  passed  and  approved  in  Decem- 
ber, 1886.  The  legislature  which  passed  the 
act  adjourned  in  December  until  the  summer 
of  1887,  when  the  same  body  amended  this 
act  of  the  preceding  session.  Tiie  title  to 
this  amendatory  act  is  as  follows:  "An  act 
to  amend  the  charter  of  the  Atlanta  A 
Hawkinsville  Bailroad  Company,  to  change 
the  name  thereof  to  the  Atlanta  A  Florida 
Bailroad  Company,  to  authorise  the  exten- 
sion thereof  to  the  Florida  line,  and  for  other 
purposes."  The  first  section  of  that  act  re- 
cites that  "the  name  of  the  railroad  cor- 
poration chartered  heretofore  by  the  act  of 
this  legislature  under  the  name  of  the  At- 
lanta &  Hawkinsville  Bailroad  Company 
be  changed  to  the  Atlanta  &  Florida  Rail- 
road Company."  The  sixth  sednon  of  the 
act  says  that  "said  railroad  company  shall 
have,  in  the  construction  of  said  exten- 
sion, all  the  rights,  powers,  privileges,  and 
immunities  granted  to  and  conferred  upon 
the  Atlanta  &  HawkinsTiUe  Bailroad  Com- 
pany by  the  legislature  of  Georgia,  by  act 
approved  December  7.  1886."  Construing 
these  two  acts  together,  and  the  phrase- 
ology of  the  acts,  and  the  fact  that  the 
corporators  in  the  original  charter  and  those 
mentioned  in  the  act  of  1886  are  not  entirely 
the  same,  we  conclude  thatthese  acts  are  not 
amendments  to  the  charter  granted  nnder 
the  general  railroad  law,  bat  a  sepaiafe  and 
distinct  charter  g^nted  by  the  legislature. 
If  they  intended  to  incorporate  the  sameenn- 
pany  as  that  already  incorporated  under  the 
general  law,  they  certainly  attempted  a  very 
useless  thing,  for  the  general  law  being,  aa 
we  think,  valid  and  constitutional,  Uie  sta^ 
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ntory  Incorporation  nnder  it  was  all  that  was 
needed.  It  perhaps  was  a  safer,  and  certain- 
ly as  safe,  a  charter  as  any  that  would  be 
granted  by  a  special  law,  while  that  general 
law  was  unrepeiiled.  Coansel  for  the  de- 
fendant in  error  cited  as  to  the  case  of  John- 
ston T.  Crawley,  25  Ga.  316.  which  it  was 
claimed  holds  that  such  acts  are  amendments 
to  the  charter,  and  not  a  new  charter.  We  do 
not  think  that  case  should  control  our  decis- 
ion In  this  case,  nnder  the  facts  of  the  pres- 
ent case.  Besides,  from  a  reading  of  the 
i)Bcts  of  that  case,  it  will  be  seen  that  it  was 
not  necessary  to  the  decision  of  that  case  for 
the  court  to  hold  tliat  these  two  charters 
were  the  same.  The  main  issue  in  that  case 
was,  whether  a  claimant  who  had  purchased 
pn^rty  under  judgmento  which  were  junior 
to  a  mortgage  could  hold  the  property 
against  the  mortgagee.  Johniston  bought 
tile  mill  and  machinery  under  judgments  jun- 
ior to  Crawley's  mortgage,  and  bought  with 
notice  that  the  judgments  were  junior  to  the 
mortgage.  The  mortgage  was  foreclosed, 
and  was  levied  upon  the  mill  and  machinery, 
and  a  claim  was  interposed  by  Johnston.  All 
that  It  was  necessary  to  decide  in  that  case 
was  a  very  plain  proposition  of  law, — that 
Johnston's  title,  arising  from  a  sate  under 
junior  judgments,  could  not  prevail  over  the 
older  lien  of  the  mortgage,  whether  the  cor- 
porations were  the  same  or  different.  We 
therefore  do  not  think  that  case  should  con- 
trol us  in  our  decision  of  this  case,  when  it  is 
manifest  from  the  acts  of  the  legislature 
themselves  that  they  were  intended  to  create 
a  new  corpontion,  and  not  to  amend  the 
charter  obtained  under  the  general  law.  For 
these  reasons  we  reverae  the  judgment  of  the 
court  below.    Judgment  reversal. 


(83  Ga.  i«)  

MoGes  v.  Lomo  et  al, 
(Supreme  Court  of  (Teorvio-    July  8, 1889.) 

UStTBT— RCVnW  ON  Appeai. 

1.  Payments  made  upon  an  usurions  debt  are 
to  be  deducted  from  the  principal  and  lawful  in- 
terest, where  the  suit  is  upon  renewal  notes  exe- 
cuted after  such  payments,  but  without  purging 
ont  the  nsury. 

8.  Kvidenoe  excluded,  which  derives  Its  ma- 
tertalitj  alone  from  a  part  of  the  pleastrioken  out, 
need  not  be  considered  by  the  supreme  court,  more 
especially  where  much  of  tt  is  not  set  forth  in  the 
motion  for  a  new  trial,  but  presented  in  an  exhibit 
to  the  same,  oonsistinK  of  a  long  extract  from  the 
stenogri^bic  report  of  the  trial,  such  extract  being 
rife  with  tedious  and  irrelevant  matter. 
{Syllabut  by  the  Court) 

Error  from  anperior  court,  Crawford 
county;  Gustin,  Judge. 

S.  b.  Smith  and  L.  L.  Moore,  for  plaintiff 
in  error.  J.  H.  Hall  and  Hardeman  it  Davie, 
(or  defendants  in  error. 

Blboelet,  C.  J.  1.  The  action  was  by 
executors  upon  several  promissory  notes, 
payable  to  their  testator  or  bearer,  dated 
March  1. 1881,  and  due  one  day  after  date. 
To  the  plea  of  the  general  issue,  the  defend- 
ant added  a  special  plea  by  amendment,  net- 


ting np  that  the  consideration  of  the  note  was 
illegal  because  consisting  in  large  part  c( 
nsory.  The  special  plea  then  entered  into 
particulars  as  to  bow  the  contract  for  usury 
arose  out  of  a  loan  made  to  him  by  the  testii^* 
tor,  in  1871,  specifying  the  rate  of  interest 
agreed  upon  and  the  amount  of  usury  that 
bad  accrued  up  to  the  date  of  the  notes  in 
suit.  It  also  alleged  specifically  the  mailing 
of  several  payments  on  the  loan,  giving  the 
amount  of  each  of  them,  and  also  specifying, 
with  more  or  less  certainty,  the  date  of  each. 
It  averred  that  these  payments  (all  of  which 
were  made  before  the  notes  in  suit  were  exe- 
cuted) paid  up  the  loan  in  full,  together  with 
legal  interest  thereon.  It  concluded  with  a 
prayer  that  the  plaintifis  make  to  liim  a  deed 
reconveying  to  him  certain  land  which  he 
had  conveyed  to  the  testator  as  security  for 
this  loan.  At  the  trial,  this  plea  was  de- 
murred to  generally.  It  appears  from  an 
order  found  in  the  record  tlitit  the  demurrer 
was  sustained  as  to  all  the  payments  alleged 
to  have  been  made  upon  the  loan.  The  mo- 
tion for  a  new  trial  complains  of  the  striking 
of  the  plea  upon  demurrer,  and  we  take  it 
that  the  striking  referred  to  was  only  to  the 
extent  shown  by  the  order  of  the  court  sus- 
taining the  demurrer.  We  infer  therefore 
that  the  plea  was  left  to  stand  as  a  plea  of 
usury,  but  not  as  a  plea  of  payment,  total  or 
partiid.  We  think  the  court  erred  in  putting 
the  alleged  payments  out  of  the  case;  for, 
although  the  plea  is  exceedingly  louse  and  in- 
formal, we  think  its  plain  import  is  that  the 
notes  declared  upon  were  infected  with  usury, 
at  least  to  the  amount  of  the  usury  specified 
in  the  plea,  because  given  in  whole  or  in 
part  on  account  of  a  loan  which,  save  as  to 
the  usury,  had  been  fully  paid  before  these 
notes  were  executed.  Certainly  the  plea 
should  have  been  more  specific  in  alleging 
tlie  connection  of  the  notes  with  that  loan; 
but  its  want  of  directness  and  explioitness  In 
that  regard  was  amendable,  and,  had  it  been 
demurred  to  specially  for  such  a  defect,  no 
doabt  it  would  have  been  amended.  What 
we  rule  is  that  it  was  error  to  eviscerate  it  on 
a  general  demurrer.  If  there  was  usury  in 
the  original  loan,  which  was  not  purged  out 
when  these  notes  were  given,  and  if  that 
usury  is  in  them,  they  are  contaminated  just 
as  the  original  contract  was;  and  all  pay- 
ments made  in  the  interval  are  to  be  treated, 
not  as  payments  of  usury,  but  payments 
made  on  the  original  debt,  principal  and  law- 
ful interest,  .^cber  t.  McCray,  59  Ga.  546; 
Wilkinson  v.Wooton.  Id.  584.  Upon  this 
ground  ot  the  motion,  the  court  ought  to 
have  granted  a  new  trial. 

2.  With  regard  to  the  other  special  grounds 
of  the  motion,  which  relate  to  the  rejection 
of  evidence,  we  make  no  ruling,  since  from 
our  understanding  of  the  case  the  excluded 
evidence  had  no  materiality,  as  the  pleoidinga 
stood  when  it  was  oflured.  Its  significance 
rested  altogether  upon  the  alleged  payments 
which  were  stricken  from  the  special  plea. 
Moreover,  as  to  much  of  tliis  evidence,  we 
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are  referred  by  the  motion  for  a  new  trial  to 
aa  exhibit  annexed  to  it,  to  ascertain  wliat 
the  .evidence  was;  and  that  exhibit  consista 
of  along  rigmarole,  apparently  astenographie 
report  of  questions,  answers,  remarks  by 
counsel,  remarks  and  rulings  of  the  court, 
etc.,  the  evidence  being  scattered  up  and 
down  divers  pages,  with  these  irrelevant, 
tedious,  and  distracting  matters  interspersed. 
That  we  are  not  going  to  fish  up  evidence  in 
fragments  from  such  muddy  water  we  have 
plainly  intimated  in  Wiggins  ▼.  Norton,  ante 
^7,  (this  term,)  and  perhaps  in  previous 
«ases.  Other  courts  are  beginning  to  com- 
plain of  this  nuisance.  Gaha  v.  State,  (Tex.) 
11  S.  W.  Rep.  727, 
Judgment  reversed. 


Ij 


(«2  Qa.  TBJ)  "~~~" 

TouNO  «t  al.  9.  Statb. 
iSuprtme  Court  of  Oeorgia.   Jnly  8, 1889.) 

ASSAVI/r  WITH  IXTBKT  TO  KlU/— APPEAI.. 

1.  On  a  trial  for  assanlt  with  intent  to  murder, 
A  charge  requested  by  defendants  that  if  they 
could  have  done  the  murder,  but  desisted  of  their 
own  aocord,  tbe  acts  are  not  assault  with  intent  to 
murder,  and  that  if  tbev  began  the  assault  with  in- 
tent to  murder,  but  desisted  before  the  consumma- 
iion  of  the  intent,  then  they  are  not  guilty,  is  prop- 
erly qualified  by  adding,  "unless  the  acta  com- 
raitted  prior  to  desisting  amount  to  assault  with 
intent  to  murder. " 

2.  A  verdict  of  oonviotion  with  whioh  the  trial 
judge  is  satisfied  will  not  be  disturbed  on  appeal, 
ihougb  in  the  opinion  of  the  supreme  court  the  evi- 
dence seems  to  inadequately  sustain  the  charge. 

Error  from  superior  court,  Decatur  coun- 
ty; BowBB,  Judge. 

Harrison  A  Peeplea,  (D.  A,  Russell,  of 
counsel,)  for  plaintiffs  in  error. 

SiHMOMS,  J.  1.  McBae  and  Young  were 
tried  and  convicted  of  assault  with  intent  to 
murder.  The  main  grounds  argued  by  coun- 
sel for  the  plaintiff  in  error,  for  reversal  of 
tbe  judgment  of  the  trial  court  in  refusing  to 
grant  tbe  motion  for  a  new  trial,  were  the 
third  and  fourth  grounds  of  the  motion, 
which  are  as  follows:  (3)  Error  in  refusing 
to  give  in  charge  to  the  jury  the  following 
request  of  counsel  for  tbe  defendants:  "If 
tbe  defendants,  or  either  of  them,  charged 
with  intent  to  murder,  could  have  done  tbe 
murder,  and  yet  did  not  do  it,  and  nothing 
prevented  him  or  them,  and  they  desisted  of 
their  own  accord,  then  the  true  theory  of  the 
law  is  that  the  acts  are  nut  assault  with  intent 
to  commit  murder,  but  are  assault  and  bat- 
tery. "  This  request  the  court  gave,  but  with 
the  following  qualification:  "Unless  the  acts 
■committed  prior  to  desisting  amount  to  as- 
sault with  intent  to  murder. "  The  refusal  to 
give  the  ctiarge  as  requested,  without  quali- 
fication, and  the  qualifying  of  the  same  as 
above  stated,  is  alleged  to  be  error.  (4)  Er- 
Tor  in  refusing  to  charge  tlie  jury  as  re- 
quested, without  qualification:  "If  the  de- 
fendanto.  or  either  of  them,  began  the  diffi- 
-eulty  with  the  intention  of  murdering  either 
•of  the  imrties  named  in  the  bill  of  indict- 
<ment,  and  after  pursuing  that  intent  to  any 


point  short  of  conBammaUon  of  that  Intent, 
and  then,  by  agreement  or  other  reason,  re- 
pented and  desisted  from  the  accomplishment 
of  the  act  of  murder,  then  he  is  not  guilty  of 
assault  with  intent  to  commit  murder." 
And  error  in  qualifying  this  request  as  fol- 
lows: "Unless  the  acts  already  committed 
before  desisting  amount  to  assault  with  in- 
tent to  commit  murder."  We  think  the 
court  was  right  in  qualif|ying  the  request  to 
charge  as  he  did.  When  a  man  has  an  intent 
to  commit  a  certain  crime,  and  does  an  act 
concurrent  with  the  intent  sufficient  to  con- 
stitute a  lesser  crime  of  the  same  nature,  and 
repents  or  desists  from  his  first  Intention,  he 
is  still  indictable  for  the  lesser  offense.  "If, 
however,  he  abandons  Iiis  evil  intention  at 
any  time  before  so  much  of  the  act  is  done  as 
constitutes  a  crime,  such  abandonment  takee 
from  what  has  been  done  its  indictable  quid- 
ity.  '*  Stephens  v.  State,  107  Ind.  189,  8  N. 
£.  Rep.  94;  1  Bish.  Grim.  Law.  g§  208a.  733, 
766;  4  Amer.  &  Eng.  Cyclop.  Law,  677. 

2.  The  next  ground  insisted  on  by  counsel 
for  the  plaintiff  in  error  was  that  the  verdict 
was  contrary  to  the  evidence.  We  have  read 
tbe  evidence  carefully,  and  we  affirm  the  judg- 
ment of  the  trial  Judge  very  reluctantly.  It 
seems  to  us  that  the  evidence  is  rather  weak 
to  sustain  the  charge  of  assault  with  intent 
to  murder,  but  that  it  makes  out  a  case  of 
aggravated  assault  and  battery.  But  as  tbe 
jury  found  the  defendants  guilty,  and  the 
judge  who  tried  the  case  was  satisfied  with 
their  verdict,  we  conform  to  the  uniform  rul- 
ings of  this  court,  aud  will  not  disturb  their 
finding  on  this  ground.    Judgment  affirmed. 


(81  Qa.  387) 

.  Ck>A8T  LiNB  B.  Ca  9.  BosroK. 

(Supreme  Court  of  Oeorgia.   July  8, 1889.) 
BxoBssivi  UucAOBS — Nsw  Tbiai.. 

1.  In  an  action  for  personal  injury,  caused  by 
being  thrown  from  a  street-car,  plaiDtiS  testified 
that  the  oar  stopped,  and,  as  she  was  stepping  off, 
the  driver  whip{^  up  the  team,  starting  the  car 
with  a  sudden  jerk,  which  threw  her  to  tbe  ground 
and  hurt  her  arm.  She  was  dependent  on  her  labor 
for  support,  and  the  wound  greatly  disabled  bet, 
and  reduced  her  earnings.  Her  statement  as  to 
the  wound  was  corroborated  by  her  physician. 
Her  testimony  as  to  how  the  aooident  oconrred 
was  contradicted  by  witnesses,  who  swore  that  she 
attempted  to  get  off  when  the  car  was  in  motion, 
without  notice  to  the  driver,  and  that  the  car  did 
not  stop.  At  a  former  trial,  on  substantially  the 
same  testimony,  plaintiff  got  a  verdict  for  •1,950, 
but  defendant  oDtained  a  new  triaL  On  the  new 
trial  the  Jury  gave  plaintiff  a  verdict  for  <1,340. 
Held,  that  there  was  sufficient  evidence  to  sustain 
the  verdict,  and  that  it  was  not  excessive. 

S.  It  Is  not  error  to  overrule  a  motion  (or  a  new 
trial,  based  on  newly-discovered  evidence,  when 
the  affidavits  in  support  of  the  motion  are  rebutted 
by  counter-affidavits  of  the  adverse  party. 

Error  from  city  court  of  Savannah;  Har- 
den, Judge. 

In  an  action  for  personal  injntles,  brought 
by  Belle  Boston  against  tbe  Ooast  Line  Bail* 
road  Ckimpany,  plaintifC  testified  that  she 
boarded  a  street-oar  of  defendant  to  put  her 
daughter  on,  intending  to  at  once  leave  the 
car  herself.    The  rear  platform  of  the  car 


Digitized  by  VjOOQ IC 


Go.) 


BICHARDSON  o.  LUMSDEN. 


1109 


was  crowded,  ao  she  got  on  the  flont  plat- 
form, and  told  the  driver  that  she  was  going 
to  put  the  child  on,  and  then  get  off;  saw  her 
sister  in  the  car,  and  put  the  child  in  her  cus- 
tody, and,  without  entering  the  car,  started 
almost  immediately  to  get  off.  The  driver 
stopped  the  car  for  her.  When  in  the  act 
of  stepping  down  the  driver  whipped  up  the 
mules,  without  any  notice,  and  she  fell  with 
left  arm  under  one  of  the  wheels  of  the  car, 
where  it  was  badly  mashed.  Before  she  was 
hurt  she  washed  and  ironed  for  ^  living,  av- 
eraging $35  a  month,  after  paying  expenses. 
She  was  hurt  on  the  28th  day  of  November, 
188G,  and  did  not  get  able  to  work  again 
until  March,  1887,  and  then  went  into  serv- 
ice at  $12  a  month,  but  could  not  do  the 
work,  and  her  wages  were  reduced  to  $8  or 
$10  a  month.  Her  physician  testified  that 
be  examined  her  the  night  she  was  hurt: 
found  the  skin  torn  off  the  arm,  the  flesh  and 
muscles  of  the  arm  mashed  and  bruised, 
and  the  bone  of  the  upper  arm  scraped  as  If 
between  two  flat  surfaces.  Tlie  wound  was 
a  complicated  one,  and  did  not  heal.  She 
suffered  great  pain,  and  had  hysterical  at- 
tacks. The  tissue  around  the  bone  was  de- 
stroyed, and  it  caused  the  bone  to  decay  par- 
tially, and  to  omit  an  offensive  odor.  Par- 
tial death  of  the  bone  ensued,  abscesses 
formed,  and  bad  to  be  opened  with  a  knife 
several  times,  and  the  nerves  of  the  arm 
were  injured,  which  weakened  the  grasp  of 
the  little  finger  and  the  finger  next  to  it.  He 
testified  that  the  injury  would  more  or  less 
affect  the  use  of  the  arm  for  life;  that  he 
could  not  state  what  proportion  of  the  capac- 
ity to  work  she  had  lost.  The  testimony  for 
defendant  was  that  plaintiff  got  in  the  car,  and 
then  started  out,  witiiout  giving  notice  to 
the  driver;  jumped  off  while  the  car  was  in 
motion,  by  reason  of  which  she  received  her 
injury.  There  has  been  a  former  trial  of  the 
case,  upon  which  substantially  the  same  evi- 
dence bad  been  introduced  as  on  the  latter 
trial.  On  that  trial  the  j  ury  found  for  plain- 
tiff $1,250.  Defendant  obtained  a  new  trial, 
on  tlie  grounds  that  the  verdict  was  contrary 
to  law  and  evidence,  and  was  excessive.  On 
the  second  trial  the  verdict  was  for  the  plain- 
tiff for  $1,240.  Defendant  again  moved  for  a 
new  trial  on  the  grounds  that  the  verdict 
was  contrary  to  law  and  evidence,  and  was 
excessive,  and  because  of  the  newly-discov- 
ered evidence  of  R.  E.  Cobb.  The  affidavit 
of  Cobb  in  support  of  the  last  ground  was  as 
to  a  conversation  bad  with  Dr.  Nichols  after 
the  last  trial.  Dr.  Nichols  made  a  counter- 
affidavit,  denying,  in  effect,  the  conversation 
alleged  in  the  Cobb  affidavit.  The  motion 
was  overruled,  and  from  the  order  denying 
it  defendant  brings  error.  ■ 

James  Atkins,  for  plaintiff  in  error.  JR. 
S.  Richards  and  W.  S.  Leaken,  for  defend- 
ant in  error. 

SnniONs,  J.  Boston  sued  the  railroad  com- 
pany for  personal  injuries,  and  recovered  a 
verdict  for  $1,240.    The  defendant  made  a 


motion  for  a  new  trial,  on  the  gronnds  that 
the  verdict  was  contrary  to  law,  to  the  evi- 
dence, and  to  the  charge  of  the  court,  and 
was  excessive,  and  npon  the  ground  of  new- 
ly-discovered evidence.  The  motion  was 
overruled  by  the  court,  and  the  defendant  ex- 
cepted. 

1.  There  was  sufficient  evidence  to  sus- 
tain the  verdict  of  the  jury. 

2.  Under  the  facts  in  the  record  the  ver- 
dict for  $1,240  was  not  excessive. 

8.  There  was  no  error  in  overruling  the 
motion  for  a  new  trial,  upon  the  ground  of 
the  newly-discovered  testimony  of  Cobl>. 
Cobb's  affidavit  was  rebutted  tqr  the  afBdavit 
of  Dr.  Nichols. 

Judgment  affirmed. 


RlCHABDeON  e. 


(U  Ga.  S91) 
LTTMSDm. 


(Supreme  Cimrt  of  Georgia.  July  8, 18W.) 
IXJUBonoir— Wmn  Lns. 
Injunction  will  not  lie  to  restrain  the  en- 
foroement  of  Indgmenta  which  petitioner  allegea 
thathe  allowed  defendant  to  obtain  against  him  as 
administrator,  on  the  latter'*  promise  not  to  hold 
him  liable,  but  only  to  hold  the  judgments  as  as 
older  claim  than  a  judgment  which  might  be  ob- 
tained in  %  salt  then  pending  aninst  petitioner  by 
third  persons,  where  oefendint'sjadgmentsare  de- 
fective, and  not  enforceable  until  amended,  espe- 
cially as  petitioner  oonld  set  up  the  agreement  In 
defense  to  a  suit  to  enforce  the  judgment. 

Error  from  superior  court.  White  county; 
Wellborn,  Judge. 

ff.  H.  Perry  and  H.  H.  Dean,  for  plain- 
tiff in  error.  A.  F.  Undenoood  A  Son  and 
J.  J.  Kimsey,  for  defendant  in  error. 

Simmons,  J.  Lumsden,  as  administrator, 
filed  his  petition,  alleging,  in  substance,  that 
Richardson,  as  administrator  of  Williams,  in 
Septemb3r,  1888,  obtained  two  judgments 
against  him  in  a  justice's  court;  that,  before 
suit  was  brought  against  him  in  the  justice's 
court,  Richardson  and  his  counsel  tiald  him 
that  they  desired  to  obtain  judgments  against 
him  as  administrator,  so  that  if  the  Pitners, 
who  had  a  suit  pending  against  the  petition- 
er in  the  superior  court,  obtained  judgment 
against  the  petitioner,  Richardson  would 
have  the  oldest  judgment  against  the  peti- 
tioner, and  could  claim  the  money  in  the  su- 
perior court  in  preference  to  the  Pitners; 
that  if  he  would  suffer  said  judgments  to  go 
against  him  they  would  only  use  them  for 
that  purpose,  and  never  seek  to  hold  him 
liable.  Acting  upon  this  pron)i8e  of  Rich- 
ardson and  his  attorney,  the  petitioner  ac- 
knowledged service  in  these  suits  in  the  jus- 
tice's court,  and  allowed  judgment  to  be  en- 
tered against  him.  Had  they  not  promised 
to  use  the  judgments  only  to  cliUm  money  in 
the  superior  court  in  the  event  the  Pitners 
recovered  against  the  petitioner,  the  peti- 
tioner would  have  filed  bis  defense  to  the 
suits  in  the  justice's  court.  He  had  no  as- 
sets belonging  to  his  intestate  when  suit  was 
brought  and  when  the  judgments  were  re- 
covered, which  was  well  known  to  Richard- 
son and  his  attorney.    Since  they  obtained 
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aald  Judgments  they  have  been  dunning  him 
for  the  money,  and  threatened,  in  case  he 
should  fail  or  refuse  to  pay  it,  to  bring  suit 
opon  his  bond.  He  alleges  that  said  judg- 
ments were  thus  obtained  by  fraud,  and 
prays  an  injunction  restraining  Bichardson 
from  enforcing  said  judgments.  Richardson 
filed  his  answer,  defying  the  material  allega- 
tions in  the  petition.  The  court  granted  the 
injunction  prayed  for,  and  the  defendant  ex> 
cepted  and  assigned  error  thereon. 

We  think  the  court  erred  in  granting  this 
injunction,  under  the  facts  disclosed  in  the 
petition.  It  seems  to  ns  tliat  according  to 
the  allegations  in  the  petition  Richardson  got 
only  the  kind  of  judgments  which  the  peti- 
tioner agreed  for  him  to  have.  According 
to  his  petition  be  agreed  tliat  Bicliardson 
might  have  tliese  judgments  against  him  as 
administrator.  These  are  the  only  j  bdgments 
thi^t  Bichardson  obtained,  if  be  obtained  any. 
According  to  the  judgments  set  out  in  the 
record,  as  they  now  stand,  tliey  are  evidently 
not  judgments  against  the  petitioner,  either 
individually  or  in  his  representative  capacity. 
They  may,  however,  be  so  amended  as  to 
make  them  good  judgments  agaiust  him  as 
administrator,  but  without  amendment  thegr 
are  not  enforceable.  The  petitioner  alleges 
that  Bichardson  agreed  that  he  would  only 
enforce  them  to  claim  money  in  the  su- 
perior court  if  recovered  by  the  Pitners.  We 
think,  therefore,  the  petitioner  is  not  en- 
titled to  an  injunction,  at  least  in  the  pres- 
ent state  of  the  case.  Indeed,  we  do  not  see, 
under  the  allegations  in  the  petition,  tliat  it 
would  ever  he  necessary  for  him  to  apply  for 
an  injunction.  If  Richardson  should  vio- 
late the  agreement  as  stated  by  the  petition- 
er, and  should  bring  a  suit  upon  the  peti- 
tioner's bond,  we  do  not  see  why  he  could 
not  enforce  this  agreement  as  a  defense  to  that 
suit,  if  such  an  agreement  was  made  under 
circumstances  that  would  render  it  a  fraud 
not  to  abide  by  it.  We  think,  therefore,  that 
the  court  erred  in  granting  tliis  injunction. 
Judgment  reversed. 


(82  Qa.  787) 

Johnson  et  al.  v.  Habt  et  at. 
(Supreme  Court  of  QeorgUx.    July  81, 1889.) 

TlUJ;ai.0TIONS  WITH  Dbcbdemt. 

Aooording  to  the  principle  of  Qoerflingar  v. 
Nelson,  76  Qa.  101,  one  of  the  makers  of  an  abso- 
Inte  note  under  seal  is  not  a  oompetent  witness  to 
prove  that  when  it  was  delivered  to  the  attorney 
(now  deoeased)  of  tba  payees,  neither  o  ( the  payees 
being  present,  there  was  a  parol  understanding 
with  the  attorney  that  unless  the  payees  did  cer- 
tain things  the  note  was  not  to  pass  from  itM  at- 
torney to  his  ollente,  the  payees,  out  was  to  be  te- 
toned  to  the  makers.  The  attorney  with  wltom 
the  transaction  was  had  being  dead,  the  party  is 
Incompetent  to  show  what  transpired  between  him 
and  the  attorney. 
(SyUobiu  by  tfM  Court) 

Error  from  superior  court,  Warran  county; 
LiTHFKIN,  Judge.     . 

S.  P.  Davis,  for  plaintiffs  in  error.  James 
Whitehead,  for  defendants  in  error. 


BI.EGELET,  C.  J.  The  note  sned  apon  was 
under  seal,  purported  to  be  for  value  re- 
ceived, and  was  absolute  in  its  terms.  The 
court  ruled  that  one  of  the  makers  was  an 
incompetent  witness  to  prove  a  parol  condi- 
tion agreed  upon  between  the  makers  and 
the  attoi-ney  of  the  payees,  to  whom  the  note 
was  delivered;  that  condition  being  to  the 
effect  that  unless  the  payees  did  certain 
things  the  note  was  not  to  be  delivered  to 
them  by  their  attorney,  bat  was  ta  be  re- 
tamed  to  the  makers.  The  groundon  which 
the  witness  was  ruled  incompetent  was  that 
the  attorney  was  dead.  This  ruling  is  within 
the  principle  of  Doerflinger  v.  Nelson,  76  Ga. 
101,  and  is  supported  more  or  lees  directly 
by  Odom  v.  Gill,  59  Ga.  180;  Langford  v. 
Commissioners,  75  Ga.  602;  and  Parish  ▼. 
Sewing  Machine  Ck).,  79  Ga.  682,  7  S.  E. 
Bep.  138.  Although  the  payees  are  alive.  It 
is  not  shown  that  either  of  tliein  was  present 
when  the  alleged  transaction  was  had  with 
their  attorney,  or  that  they  bad  any  personal 
knowledge  on  the  subject.  The  only  wit- 
ness, therefore,  who  could  have  made  any 
reply  to  tlie  evidence  oilered  was  the  attor- 
ney, who  was  dead  at  the  time  of  the  triaL 
Judgment  affirmed. 

(gs  a*,  tti) 
HuGHBg  0.  MoIntosh  •(  aL 
(Supreme  Court  of  Oeorfiia.    July  8,  IflSd) 
Tempohabt  IirjtTrcnoK. 
On  application  for  inJancUon.  plaintiffs  al- 
leged that  defendant  was  about  to  (dose  an  alloy, 
and  thereby  deprive  them  of  a  valuable  wuwmeBt 
to  their  property.    Defendant  answered  that  the 
alleKed  alley  was  her  private  property,  was  closed 
at  the  time  of  plaintiffs*  purchases,  and  that  they 
bought  with  a  full  knowledge  of  these  facta.    Tita 
answer  was  supported  by  conoborating  affldavtta, 
Seld,  tliat  the  judge  did  not  abuse  his  discrstioB 
in  granting  a  temporary  InJucUon  till  Uia  case 
conld  be  hmrd. 

Error  from  superior  court,  Thomas  coun- 
ty; Hans£LI.,  Judge. 

In  an  action  by  T.  M.  Mcintosh  and  S.  B. 
Burr  against  Mrs.  F.  W.  Hughes,  to  enjoin 
the  closing  of  a  certain  alley,  plaintiffs  al- 
leged as  follows:  The  plaintiff  Mcintosh 
made  affidavit  that  he  purchased  from  defend- 
ant a  certain  lot;  that  before  and  at  the  time 
of  making  the  conveyiuice  defendant  owned 
a  parcel  of  land  at  the  comer  of  Jefferson 
and  Dawson  streets,  about  210  feet  square. 
She  sold  complainant  a  portion  of  this  land, 
fronting  on  Dawson  street,  and  extending  to 
an  alley  15  feet  wide;  that  by  virtue  of  thia 
deed  complainant  holds  and  owns  an  ease- 
ment in  said  alley,  and  defendant  threatens 
to  close  it,  which  would  greatly  Injure  him. 
He  prayed  for  Injunction.  At  the  hearing  S. 
B.  Burr  was  made  a  party  complainant  to  the 
bill,  alleging  that  he  was  the  owner  of  a  lot, 
which  defendant  had  sold  to  Mrs.'  Mary  H. 
Hardaway.  When  examining  the  lot  with  a 
view  of  purchasing,  he  found  a  15-foot  alley 
opening  from  Jefferson  street  along  the  rear 
of  the  lots  owned  by  T.  M.  MoIntosh  and 
Mis.  Hardawsiy  to  the  lot  occupied  by  defend 
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ant,  affording  an  easy  means  of  access  from 
Jefferson  street  to  the  rear  of  aU  three  of  said 
lots;  that  without  said  alley  the  lot  owned  by 
him  would  be  of  very  much  smaller  value 
thiin  it  is  with  the  alley,  the  front  of  his  lot 
being  quite  narrow,  etc.  In  view  of  these 
facts,  be  would  not  have  been  willing  to  take 
the  place  at  the  price  offered  but  for  the  al- 
ley; and,  relying  upon  the  representations 
made  him,  and  the  fact  that  said  alley  was 
open  and  in  use,  he  purchased  the  lot,  went 
into  possession,  and  made  improvements  and 
additions  of  such  a  nature  as  to  make  it  im- 
possible for  him  to  have  access  to  the  rear  of  it 
for  wagons  or  cattle  without  great  damage  to 
him.  Attached  to  his  petition  is  a  copy  of  the 
deed  from  Mrs.  Hughes  to  Mrs.  Hardaway, 
which,  as  part  of  the  description  of  the  proper^ 
ty  conveyed,  states  that  the  lot  runs  back  from 
Dawson  street "  a  distan  ce  of  195  feet  to  an  al- 
ley fifteen  feet  wide. "  The  habendum  clause 
of  this  deed  is:  "To  have  and  to  hold  the 
above  bargiiined  and  described  town  lot,  with 
all  and  singular  the  rights,  easements,  and 
privileges  to  the  same  in  any  manner  bdong- 
ing, "  etc.,  and  there  is  a  similar  habendum 
clause  in  the  deed  from  Mrs.  Hughes  to 
Mcintosh,  which  also  bears  date  May  12, 
1884.  Defendant  answered  that  when  she 
sold  to  Mcintosh  and  Mrs.  Hardaway  she  re- 
served for  her  own  use  a  strip  of  land  15  feet 
(wide)  extending  from  her  horse-lot  in  the 
rear  of  her  premises  to  Jefferson  street.  At 
the  time  she  made  the  sale  there  was  no  alley 
extending  along  the  rear  of  herpremises,  but 
simply  a  strip  of  land  15  feet  wide  running 
from  the  rear  of  her  horse-lot  to  Jefferson 
street,  and  this  strip  was  not  an  open  way, 
but  was  inclosed  by  a  fence,  which  remained 
there  two  years;  when,  finding  that  she  did 
not  need  a  large  horse-lot,  she  allowed  the 
fence  and  gate  to  be  removed,  and  had  for 
about  two  years  and  a  half  left  that  portion 
of  her  horse-lot  open.  She  sold  the  lands 
without  any  reference  to  the  use  of  an  alley, 
the  word  "alley"  in  the  de<dB  being  used 
simply  to  define  their  metes  and  bounds;  and 
the  strip  was* called  an  "alley"  because  it  was 
only  15  feet  wide.  No  consideration  was 
paid  her  for  such  an  easement,  and  when 
Burr  bought  from  Mrs.  Hardaway  defend- 
ant expressly  notified  him  that  the  strip  of 
land  in  dispute  was  her  private  property,  and 
might  be  closed  at  any  time.  The  case  was 
heard  on  the  bill,  the  amendment  of  Burr,  the 
defendant's  answer,  and  certain  affidavits. 
Mcintosh  and  one  Mallette  made  affidavits 
for  the  complainants,  tending  to  sustain 
their  allegations.  The  husband  of  defendant 
made  affidavit  tending  to  sustain  her  answer. 
Two  other  affidavits  were  produced  by  de- 
fendant, tending  to  show  the  existence  of  the 
gate  at  the  place  and  for  the  time  mentioned; 
and  one  of  the  affiants  swore  that  at  the  time 
of  the  sale  from  defendant  to  Mrs.  Hardaway 
and  Mcintosh  there  was  no  open  alley.  The 
presiding  judge  granted  the  injunction  prayed 
for,  to  continue  until  the  final  hearing,  from 
which  decision  defendants  appeal. 


AltiB.  B.  JwMt,  tm  phdntiff  in  «rror.  B. 
0.  MeLendon  and  HatuOl  <ft  MeniU,  mm- 
tra. 

Simioira,  J.  Under  the  facts  aa  disclosed 
hj  the  record  the  trial  judge  did  not  abuse  his 
discretion  in  granting  the  injunction  in  this 
case  until  the  facts  could  be  passed  upon  by 
the  jory.    Judgment  affirmed. 


(82  Qa.  714) 

MoKtlDB  «.M6BBn>B. 

{Suprtmt  Court  of  Oeorgia.    July  38, 1889.) 

TSiLNSACTIONB  WITB  DsCBSEm. 

Where,  in  ejectment,  defendant,  whodalmed 
under  certain  legatees  under  the  will  of  platntiiTs 
grantor,  oontended  that  the  deed  from  decedent  to 

Slsintiff  was  made  in  fraud  of  creditors,  and  rede- 
vered  to  decedent  In  his  life-time,  and  offered  ev- 
idence by  an  nninterested  witness  to  that  effect, 
plaintiff,  as  a  witness  In  his  own  bebalf ,  is  not  com- 
petent to  show  that  he  gave  wf  Us  deed  to  i»- 
cedent  to  aid  him  in  writing  another,  under 
Code  Ga.  %  8851,  subd.  1,  providing  that,  where 
one  of  the  original  parties  to  the  contract  or  causa 
of  action  on  trial  is  dead,  the  other  party  shall  not 
be  admitted  to  testify,  in  nis  own  favor. 

Error  from  superior  court,  Fayette  county; 
Habris,  Judge. 

Action  in  ejectment  lij  B.  F.  McBride 
against  A.  J.  McBride,  Jr..  to  recover  pos- 
session of  certain  land  held  by  bim  under 
deeds  from  certain  legatees  under  the  wil]  of 
A.  J.  McBride,  Sr.,  deceased.  Judgment  for 
defendant,  and  plaintiff  appeals. 

P.  E.  Brewster,  for  plaintiff  in  error. 
Bighy  &  Doraey  and  John  I.  Hail,  for  de- 
fendant in  error. 

Blandfosd,  J.  The  plaintiff  In  error 
brought  bis  action  in  ejectment  to  recover  the 
possession  of  a  certain  parcel  of  land  ly- 
ing in  the  county  of  Fayette.  The  action 
was  against  A.  J.  McBride.  Jr.,  executor  of 
A.  J.  McBride,  Sr.  The  action  of  ejectment 
is  not  a  personal  or  real  action,  but  is  a  mixed 
action,  brought  alone  for  the  recovery  of  the 
possession  of  land;  and  in  this  case  it  is  not 
against  the  defendant  as  executor,  but  is 
against  him  individually,  the  possession  of 
the  land,  as  shown  by  the  record,  being  in 
bim.  On  the  trial  of  the  case,  after  testimo- 
ny had  been  introduced  to  show  that  a  cer- 
tain deed  which  bad  been  put  in  evidence  by 
the  plaintiff  had  been  cancelled  or  rescinded, 
the  defendant  contending  that  the  plaintiff 
bad  delivered  up  the  deed  to  A.  J.  McBride, 
Sr.,  in  bis  life-time,  and  that  the  same  had 
been  made  by  the  deceased  to  the  plaintiff  In 
order  to  defraud  deceased's  creditors,  the 
plaintiff  was  offered  as  a  witness  to  show  that 
when  he  delivered  the  deed  to  A.  J.  McBride, 
Sr.,  in  his  life-time,  it  was  merely  for  the 
purpose  of  aiding  A.  J.  McBride.  Sr.,  to  write 
another  deed  by.  The  record  doee  not  show 
that  the  witness  who  had  been'introduoed  hy 
the  defendant  had  any  interest  In  the  subject- 
matter  in  controversy.  Tlie  oonrt  below, 
upon  objection  made  by  the  defendant,  ruled 
that  the  plaintiff  was  an  Incompetent  Witness, 
on  account  of  the  death  ctf  Ar  J;  McBridei 
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Sr.,  to  testify  to  anything  that  took  place  be- 
tween himself  and  the  deceased,  the  title  to 
the  premises  being  derived  by  the  parties 
plaintiff  and  defendant  from  A.J.  McBride, 
Sr. ;  the  plaintiff  claiming  under  a  deed  from 
the  deceased,  and  the  defendant  claiming  un- 
der deeds  made  to  himself  by  certain  legatees, 
under  the  will  of  A.  J.  McBride,  Sr.,  the  de- 
ceased. 

The  question  in  this  case  is,  under  the  facts 
of  the  case,  was  the  plaintiff,  B.F.  McBride, 
a  competent  witness?  Certain  decisions  of 
this  court  have  been  referred  to  by  the  plain- 
tiff in  error,  which  he  relied  upon  as  show- 
ing the  competency  of  the  plaintiff.  The 
case  of  Wood  t.  Isom,  68  Ga.  417,  was  the 
first  case  relied  npon  by  the  plaintiff. .  The 
decision  in  that  case  was  to  this  effect:  One 
party  to  a  transaction  cannot  testify  to  mat- 
ters which  occurred  between  him  and  the 
other  party,  since  deceased;  yet  he  is  compe- 
tent to  rebut  testimony  concerning  transac- 
tions  or  conversations  testified  to  by  living 
witnesses  Introduced  by  the  opposing  party. 
But  it  does  not  appear  from  the  record  in  that 
oaae  whether  the  witnesses  introduced  were 
interested  in  the  event  of  the  suit  then  pend- 
ing. It  m^y  be  fairly  presumed,  from  other 
decisions  of  this  court,  that  the  witnesses  who 
testified  in  that  case  were  interested.  And 
to  the  same  effect  is  the  case  of  Parkerson  v. 
Burke,  59  Ga.  100,  where  heirs  at  law  caused 
defendant  to  defend  suit  as  administrator, 
and  they  testified  in  the  case.  Plaintiff  was 
allowed  to  testify. 

In  the  case  of  Stanford  v.  Murphy.  68  Ga. 
410,  tUs  court  held  tliat  an  administrator 
was  competent  to  testify  in  respect  to  trans- 
actions subsequent  to  the  death  of  the  de- 
cedent, but  Incompetent  as  to  everything 
which  transpired  prior  thereto  between  him- 
self and  the  deceased;  the  matter  in  contro- 
versy in  that  case  being  a  promissory  note, 
wbicb  the  administrator  claimed  the  estate 
of  the  deceased  owed  him,  and  the  opposite 
parties  being  lieirs  at  law  of  the  deceased, 
ind  claiming  that  the  note  was  a  forgery,  or 
:hat  the  same  had  been  paid  off.  And  in  the 
iaae  of  Bank  t.  Neel,  74  Ga.  576,  it  was  de- 
cided tliat  the  cashier  of  a  bank,  who  had  deal- 
ings with  the  deceased  person,  was  compe- 
tent to  explain  what  transpired  between  him- 
jelf,  as  such  cashier,  and  the  deceased,  where 
testimony  had  been  introduced  by  the  repre- 
sentative of  the  deceased  showing  the  sayings 
of  the  cashier,  or  admissions  made  by  him. 

It  is  very  dear  that  these  decisions  do  not 
cover  the  case  at  bar.  They  seem  to  be  put 
upon  the  equitable  idea  that  where  witnesses 
have  been  introduced  the  other  party  may 
rebut  their  testimony,  although  according  to 
the  strict  letter  of  the  evidence  act  they  would 
probably  have  been  Incompetent  to  testify. 
In  tlM  oase  of  White  v.  White.  71  Oa.  670, 
the  plaintiff  in  that  case  was  allowed  to  tes- 
titj  that  he  owned  the  property  in  controver- 
sy, although  the  person  who  originally  owned 
It  was  dead.  The  gift,  which  the  plaintiff 
(died  on,  was  proven  by  other  witnesses  who 


were  disinterested.  The  case  of  Scott  v. 
Mathis.  72  Ga.  119.  was  an  action  of  tres- 
pass guan  olausum  /regit.  The  title  to  the 
land  was  not  involved  in  that  oase.  and  this 
court  held  that  the  plaintiff  was  competent 
to  testify,  as  to  her  possession  of  the  land, 
that  her  husband  had  bought  it  from  her 
father  and  paid  him  for  it,  although  he  re- 
ceived no  deed,  the  father  and  the  husband 
both  being  dead.  We  think  that  case  stands 
upon  a  different  principle  from  the  present 
case.  In  the  present  case,  the  title  to  the 
premises  in  dispute  was  directly  involved  in 
the  action,  it  being  an  action  of  ejectment. 
These  are  the  main  cuses  relied  on  for  the 
plaintiff  in  error,  and  in  our  opinion  they  do 
not  cover  the  present  case. 

But  the  case  of  Niles  v.  Groover.  78  Ga. 
808,  is  more  like  the  present  case;  indeed  it 
runs  nearly  all  fours  with  it.  In  that  case, 
the  plaintiff  claimed  title  under  one  whp  had 
a  deed  from  the  defendant,  but  who  was  dead 
at  the  time  of  the  trial.  It  was  held  tliat  the 
defendant  was  incompetent  to  show  that  such 
deed  was  not  delivered  to  the  deceased.  The 
proposition  here  Is  to  allow  the  plaintiff  In 
this  case  to  testify  that  a  deed  made  by  a  de- 
ceased person  to  himself  had  never  been  re- 
scinded or  cancelled  or  delivered  up  to  such 
deceased  person  In  his  life-time.  We  think 
the  principle  decided  in  the  case  of  Niles  v. 
Groover,  supra,  covers  the  present  case,  and 
that  the  plaintiff  in  this  case  was  not  a  com- 
petent witness  to  testify,  he  falling  within 
the  proviso  to  section  3854  of  the  Code,  which 
proviso  is  in  the  following  language:  "  Where 
one  of  the  original  parties  to  the  contract  or 
cause  of  action  in  issue  or  on  trial  is  dead,  or 
is  shuwn  to  the  court  to  be  insane,  or  where 
an  executor  or  administrator  is  a  party  in  any 
suit  on  a  contract  of  bis  testator  or  intestate, 
the  other  party  shall  not  be  admitted  to  testi- 
fy in  bis  own  favor."    Judgment  aflSrmed. 


(84  Va.  SS) 

East  v.  Gabrbtt  et  ux. 

{3uj)rtm6  Court  of  AppeaU  of  Vifrg^nia.    Fabi. 
3, 1888.)' 

Wills— CoNBTBUOTioii. 

1.  Testator  devised  land  to  his  iUe^timate  son 
"and  his  legitiinate  children  forever,  npon  con- 
dition of  payment  of  a  certain  annuity  and  his 
indebtedness  to  testator,  "but  it  he  will  not  pay 
the  above  annuity  and  what  he  owes  me,  and  shau 
die  leaving  no  legitimate  ohild."  then  to  S.  and 
her  ohildren;  "but  if  she  should  die  leaving  no 
child, "then  to  certain  nieoes  and  children  of  a 
nephew.  The  son  paid  the  indebtedness  and  the 
annuity  up  to  his  death,  Intestate,  unmarried,  and 
without  legitimate  children,  leaving  sulficient 
property  to  pay  the  annuitant  during  her  life. 
Held,  that  he  took  an  estate  taiL  enlargisd  by  stat- 
ute to  a  fee-simple,  which  vested  upon  payment  of 
the  indebtedness  and  the  annuity,  but  was  defeated 
on  his  death  without  legitimate  issue,  and  passed 
to  S.  under  the  will. 

9.  As  the  evident  Intention  of  the  testator,  as 
substantially  stated  In  each  and  every  other  olause 
of  the  will  disposing  of  real  estate,  was  that  hi* 
nieoes  and  ohildren  of  a  nephew  were  to  be  the 
ultimate  devisees,  the  words  "will  not  pay  the 

■  Publloation  delayed  throngh  failate  to  reoeive 
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above  annuity  and  what  he  owes  me.  snd'aenre 
no  intelllKent  purpose,  and  may  be  rejected  as  ob- 
scuring the  meaning  Intended  to  be  expressed;  or, 
if  used  to  emphasize  the  negative  pregnant  in  the 
preceding  words,  the  oopulative  "and"  must  be 
construed  as  the  disjnnctlre  "or. " 

Error  to  circuit  court,  Accomac  county. 

Ejectment  by  Benjamin  H.  East  against 
Cornelius  S.  Watkinson,  on  the  demise  of 
George  W.  Garrett  and  Eliza  F.,  his  wife,  to 
recover  a  tract  of  land,  mentioned  in  the  fifth 
clause  of  the  last  will  of  Dr.  Soutbey  9. 
Satchel),  and  devised  to  Edward  P.  East  and 
his  legitimate  children  forever,  upon  certain 
conditions.  The  will  reads  as  follows:  "  Item 
I.  I  give  to  Mary  C.  Rew,  during  her  life- 
time, the  lands  which  I  purchased  of  Richard 
B.  Drummond  and  George  F.  Wilkins.  I 
also  give  to  Mary  C.  Rew  forever  the  follow- 
ing articles:  One  thousand  dollars  ($1,000) 
in  money;  my  large  dairy  on  the  Drumraond 
farm;  my  best  milch  cow  and  calf  on  the 
same  farm;  ten  barrels  of  corn,  and  three 
stacks  of  fodder.  At  the  death  of  Mary  C. 
Bew  I  give  the  above-mentioned  lands  to  my 
nieces,  Mrs.  Mary  Scarburgh,  Mrs.  Sarah 
Duffield,  Miss  Virginia  L.  Joynes,  and  the 
children  of  my  nephew,  Thomas  B.  Joynes, 
Jr.,  and  their  heirs  forever.  (2)  I  give  to 
Isaac  Satchel],  (col.,)  during  his  life-time, 
the  whole  of  the  farm  on  which  I  reside, 
lying  on  the  west  side  of  the  road  leading 
from  Drummondtown  to  Locustville.  lalso 
give  to  Isaac  Satchell  forever  the  following 
articles:  My  cart  and  harness;  one  cow  and 
calf;  all  of  my  farming  implements;  ten 
barrels  of  com,  and  three  stacks  of  fodder. 
At  the  death  of  Isaac  Satchell  I  give  the 
above-mentioned  land  to  Eliza  Frances  Scott 
and  her  children  forever;  but  if  she  should 
die  leaving  no  child,  I  then  give  the  above- 
mentioned  land  to  my  nieces,"  etc.,  as  in 
clause  1.  "(8)  I  give  to  Lucy  Ewell,  (col.,) 
her  heirs  and  assigns  forever,  one  hundred 
dollars.  (4)  I  give  to  Caleb  ^tchell,  (col..) 
bis  heirs  and  assigns  forever,  my  small  dairy 
on  the  Drummond  farm ;  one  cow  and  calf 
on  the  same  farm;  and  five  hundred  dollars 
in  money,  including  wimt  he  owes  me.  (5) 
I  give  to  Edward  P.  East  and  bis  legitimate 
children  forever,  the  farm  which  I  purchased 
of  Major  John  Siivage,  upon  condition  that 
he  will  pay  to  Eliza  P.  Scott^Sr.,  one  hundred 
and  thirty  dollars  annually,  as  long  as  she 
lives,  and  will  also  pay  what  he  owes  me; 
but  if  he  will  not  pay  the  above  annuity  to 
Eliza  P.  Scott,  Sr.,  and  what  he  owes  me, 
and  sh^l  die  leaving  no  legitimate  child,  I 
then  give  the  above-mentioned  farm  to  Eliza 
Frances  Scott  and  her  children  forever;  but 
if  she  shall  die  leaving  no  child,  I  then  give 
the  above-mentioned,  farm  to  my  nieces," 
etc.,  as  in  clause  1.  "I  also  give  to  Edward 
P.  East  forever,  all  my  overcoats,  coats, 
vests,  and  pantaloons.  (6)  I  give,  devise, 
and  bequeath  to  Eliza  Frances  Scott  and  her 
children  forever,  the  whole  of  the  farm  on 
which  I  reside,  lying  on  the  east  side  of  the 
toad  leading  from  Drummondtown  to  Locust- 
TiUe;  but  if  she  should  die  leaving  no  child, 


I  then  give  the  above-mentioned  part  of  my 
taxm.  on  which  I  reside  to  my  nieces, "  etc., 
as  in  clause  1.  "I  also  give  to  Eliza  Frances 
Scott  and  her  heirs  forever,  all  the  rest  and 
residue  of  my  estate  not  otherwise  disposed 
of,  after  paying  my  debts." 

The  following  are  the  facts  agreed:  "That 
the  said  testator,  at  the  time  of  his  death, 
was  residing  on  his  farm  near  Drummond- 
town, having  retired  from  the  practice  of  his 
profession  {i.  e.,  medicine)  for  a  number  of 
years;  and  that  he  lived  alone,  surrounded 
by  his  family  servants,  Isaac  Satchell,  Lucy 
Ewell,  and  Caleb  Satchell.  That  the  said 
testator  never  was  married,  but  was  a  man 
of  considerable  estate,  both  real  and  person- 
al, all  of  which  he  disposed  of  by  his  will 
and  testament.  That  the  said  testator,  at 
the  time  of  his  death,  was  seised  and  pos- 
sessed in  fee-simple  of  the  real  estate  de- 
vised by  his  last  will  and  testament.  That 
the  tract  of  land  devised  by  said  will  to  Isaac 
Satchell,  colored,  for  his  life,  with  remainder 
to  Eliza  Frances  Scott,  was  at  the  date  of 
said  testator's  death  of  the  value  of  92.500. 
That  the  tract  devised  by  said  will  to  Edward 
P.  East  was  at  the  date  of  said  testator'i 
death  of  the  value  of  82,500;  and  that  th(< 
tract  devised  by  said  will  to  Eliza  Frances 
Scott  was  at  the  date  of  said  testator's  death 
of  the  value  of  99,000;  and  that  under  the 
residuary  clause  embraced  in  the  sixth  item 
of  said  wUl  there  was  paid  to  said  Eliza  Fran- 
ces Scott,  by  said  executors,  on  or  about  the 
6th  day  of  March,  A.  D.  1876,  the  sum  of 
97,356.02,  the  same  being  the  balance  ap- 
pearing upon  the  audit  to  be  due  from  said 
executors  to  the  estate  of  said  testator.  That 
the  Mary  C.  Kew  mentioned  in  the  first  item 
of  said  will  was  permitted  by  said  testator  to 
live  upon  the  land  mentioned  in  the  first 
Item  of  said  will,  and  to  occupy  the  buildings 
thereon  for  several  years  before  his  death. 
That  said  Mary  C.  Rew  was  a  spinster,  whom 
the  said  testator  visited  frequently,  but  that 
said  Mary  C.  Rew  was  not  related  by  blood 
to  the  said  testator.  That  the  Isaac  Satchell, 
Lucy  Ewell,  and  Caleb  Satchell  mentioned 
in  the  second,  third,  and  fourth  items  are 
colored  people,  who  were  formerly  favorite 
slaves  of  the  testator,  who  remained  with  the 
testator  after  their  emancipation  up  to  the 
date  of  his  death,  and  that  for  those  serv- 
ants, and  particularly  the  first  named,  the 
testator  had  great  regard  and  affection.  That 
the  devisee  Edward  P.  East,  mentioned  in 
the  fifth  item  of  said  will,  was  the  natural 
son  of  the  said  testator,  and  was  so  regarded 
and  acknowledged  by  said  testator,  and  rec- 
ognized by  the  community;  and  that  the  real 
estate,  to  recover  which  this  action  is  brought, 
is  all  the  land  owned  by  said  testator  at  the 
date  of  his  death,  which  he  purchased  of 
Major  John  Savage.  That  the  said  Edward 
P.  East,  at  the  date  of  said  will  and  the  death 
of  said  testator,  was  living  on  said  testator's 
land,  which  he  devised  to  said  Isaac  Satchell, 
with  a  colored  woman  as  his  mistress,  and 
that  by  said  colored  woman  be  had ,  at  the  date 
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of  said  will,  at  lea^t  two  children,  which  were 
recognized  by  tlie  commanity  and  by  said 
East  as  his  children;  and  that  said  Edward 
P.  East  owned  at  the  said  date  no  other  es- 
tate IcQown  or  visible  tlian  the  stock  upon 
said  farm,  and  the  necessary  farming  imple- 
ments, an4  some  little  houseliold  and  kitchen 
property.  That  the  devisee  Eliza  Frances 
Scott,  mentioned  in  the  fifth  and  sixth  items 
of  said  will,  is  now  the  defendant  Eliza  F. 
G.  Garrett,  and  that  she  intermarried  with 
the  defendant  George  W.  Garrett  on  the  23d 
day  of  August,  A.  D.  1887.  That  the  said 
Eliza  F.  G.  Garrett  is  the  natural  daughter  of 
the  said  testator,  was  so  regarded  and  ao- 
Icnowledged  by  the  said  testator  and  recog- 
nized by  the  community.  That  the  said  tes- 
tator had  great  regard  and  consideration  for 
his  said  daughter,  and  expended  liis  money 
and  means  in  her  education,  maintenance, 
and  support,  and  also  in  the  support  and 
maintenance  of  her  mother,  Eliza  P.  Scott, 
Sr.  That  the  said  Eliza  P.  Scott,  Sr.,  is  the 
annnttant  mentioned  in  tlie  fifth  item  of 
said  will,  and,  as  above  stated,  the  mother  of 
the  said  Eliza  F.  G.  Garrett,  and  was  and  is 
a  spinster,  whom  the  said  testator  visited 
frequently.  The  said  Eliza  P.  Scott,  Sr.,  had 
no  estate,  real  or  personal,  at  the  date  of  said 
testator's  will,  or  at  his  death.  That  the 
mother  of  the  said  devisee  Edward  P.  East 
was  Ailsie  East,  who  died  several  years  be- 
fore the  said  twstator's  death.  That  at  the 
date  of  the  death  of  said  testator  the  said 
Edward  P.  East  was  thirty-one  years  of  age, 
the  said  Eliza  Frances  Scott  was  twenty-five 
years  of  age,  the  said  Eliza  P.  Scott,  Sr.,  was 
sixty-five  years  of  age,  and  the  said  Isaac 
Satcbeli.  colored,  was  seventy-two  years  of 
age.  That  upon  the  death  of  said  testator 
the  devisees  aforesaid  took  possession  of  the 
tracts  of  land  devised  to  tliem,  respectively. 
That  the  said  Edward  P.  East  held  contin- 
uous possession  of  the  tract  devised  to  him 
until  his  death,  which  occurred  on  the  30th 
day  of  March,  A.  D.  1885;  and  that  the  said 
Eliza  Frances  Scott  and  the  said  Isaac  Satch- 
el], colored,  have  held  continuous  possession 
of  the  tracts  devised  to  them  respectively,  and 
still  hold  possession  thereof.  That  the  ad- 
ministrator of  said  Edward  P.  East,  shortly 
after  his  death,  rented  out  the  tract  of  land 
devised  as  aforesaid  to  said  Edward  P.  East, 
for  the  balance  of  the  year  1885.  That  the 
said  Eliza  F.  G.  Garrett,  who  holds  all  her 
property  as  her  sole  and  separate  estate, 
rented  the  said  tract  of  land  for  the  balance 
of  the  year  1885,  and  sub-rented  it  to  the 
original  defendant  to  this  action,  Gomelius 
S.  Watkinaon,  for  said  balance  of  said  year 
1885.  That  the  said  Eliza  F.  C.  Garrett, 
claiming  that  under  the  said  last  will  and 
testament,  upon  the  death  of  said  Edward 
P.  East,  the  said  tract  of  land  so  devised  to 
him  passed  to  her,  and  that  she  would  be  en- 
titled to  possession  of  the  same  as  devisee  on 
the  let  day  of  January,  A.  D.  1886,  rented 
the  said  tract  of  land  to  the  said  Cornelius 
B.  Watkinson  for  the  year  1886;  and  that  the 


a^d  Gomdias  S.  Watkinson  was  the  actual 
occupant  of  said  tract  of  land  at  the  time  of 
the  Institution  of  this  action.  That  at  the  date 
of  the  death  of  said  testator,  the  said  Edward 
P.  East's  indebtedness  to  him  was  evidenced 
by  two  bonds,  which,  on  the  10th  day  of  Jan- 
nary,  A.  D.  1S74,  the  said  Edward  P.  East 
paid  to  the  executors  aforesaid,  amounting, 
principal  and  interest,  to  the  sum  of  $406.62. 
That  the  said  Edward  P.  East,  during  his 
life-time,  paid  to  the  said  Eliza  P.  Scott,  Sr.. 
the  annuity  which  by  the  said  fifth  item  of 
said  last  will  and  testament  he  was  required 
to  pay  to  her;  and  that  bis  administrator  has, 
since  his  death,  paid  to  her  the  said  annuity 
up  to  the  1st  day  of  January,  A.  D.  1886, 
when  the  same  fell  due;  and  that  the  person- 
al estate  of  the  said  Edward  P.  East,  de- 
ceased, is  more  than  sufficient  to  meet  and 
pay  the  said  annuity  during  the  life  of  the 
said  Eliza  P.  Scott,  Sr.  That  the  said  Ed- 
ward P.  East  died  intestate,  and  never  was 
married.  That  Benjamin  H.  East,  the  plain- 
tiff in  this  action,  is  the  half-brother  of  the 
said  Edward  P.  East,  having  the  same  mother, 
but  a  different  father,  and  was,  at  the  time 
of  the  death  of  said  Edward  P.  East,  and 
now  is,  the  said  Edward  P.  East's  sole  heir 
at  law.  That  the  said  testator  never  had 
anything  to  do  with  the  said  plaintiff,  and 
furnished  nothing  for  bis  maintenance  and 
support,  lie,  the  said  plaintiff,  having  left  the 
county  of  Accomac  when  a  boy,  and  never 
having  returned  until  long  after  the  death  at 
the  testator,  Southey  S.  Satchell,  and  antU 
after  the  death  of  his  said  half-lirotlier,  Ed- 
ward P.  East.  And  it  was  further  agreed 
between  the  parties  that  the  foregoing  state- 
ment of  facts  should  be  a  part  of  the  record , 
in  this  case,  but  not  to  be  considered  as  a 
technical  case  agreed." 

The  action  was  originally  brought  by  the 
plaintiff,  Benjamin  H.  East,  against  the  de- 
fendant Oornelius  S.  Watkinson,  who  was 
the  tenant  of  the  defendant  Eliza  F.  C.  Gar- 
rett, the  wife  of  the  defendant  George  W. 
Garrett.  The  declaration  and  notice  having 
been  served  upon  said  tenant  as  required  by 
statute,  subsequently,  to-wit,  at  the  Febru- 
ary term,  1886,  of  said  circuit  court,  George 
W.  Garrett  and  ElizaF.  C,  Garrett,  his  wife, 
appeared,  and  on  their  motion  were  made  de- 
fendants in  the  place  of  the  said  lessee,  Cor- 
nelius S.  Watkinson,  and,  having  so  been 
made  defendants,  they  pleaded  "not  guilty," 
upon  which  plea  issue  was  joined,  and,  nM- 
ther  party  demanding  a  jury,  the  whole  case 
was  submitted  for  determination  to  the  judg- 
ment of  the  court;  and  upon  consideration 
the  court  gave  judgment  for  the  defendants, 
whereupon  the  pladntlfl  moved  the  oourt  to 
set  aside  its  said  judgment,  and  enter  judg- 
ment for  the  plaintiff,  or  to  award  the  plain- 
tiff a  new  trial,  on  the  ground  that  said  judg- 
ment "is  contrary  to  the  law  and  tiie  ei4- 
dence;"  but  the  court  refused  said  motion, 
and  the  plaintiff  excepted,  and  upon  ids  ap- 
plication a  writ  of  error  to  said  judgment 
was  awarded. 
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Neelp  A  Quimhp,  for  plaintiff  in  error. 
€funter  A  Blackatone  and  Qtorge  T.  (farri- 
«07i.  for  defendants  in  error. 

Richardson,  J.,  {qfter  stating  tJu  faeU 
as  above.)  This  case  turns  upon  the  proper 
construction  to  be  given  to  tlie  fifth  item  of 
the  last  will  and  testament  of  Dr.  Sonthey  S. 
Satchell,  late  of  Accomac.  That  item  of  the 
testator's  will  is  for  convenience  here  repro- 
duced: "(5)  I  give  to  Edward  P.  East  and 
bis  legitimate  children  forever,  the  farm 
which  I  purchased  of  Major  John  Savage, 
Upon  condition  that  be  will  pay  to  Eliza  P. 
Scott,  Sr.,  one  hundred  and  thirty  dollars  an- 
nually as  long  as  she  lives,  and  will  also  pay 
me  what  be  owes  me;  but  if  he  will  not  pay 
the  above  annuity  to  Eliza  P.  Scott,  Sr.,  and 
what  be  owes  me,  and  shall  die  leaving  no 
legitimate  child,  I  then  give  the  above-men- 
tioned farm  to  Eliza  Francis  Scott  and  her 
children  forever;  bnt  if  she  should  die  leav- 
ing no  child,  I  then  give  the  above-mentioned 
tturm  to  my  nieces,  Mrs.  Mary  Scarburgh, 
Mrs.  Sarah  Duffield,  Miss  Virginia  S.  Joynes, 
and  the  children  of  my  nephew,  Thomas  R. 
Joynes,  Jr.,  and  their  heirs  forever.  I  also 
give  to  Edward  P.  Eastforever,  all  my  over- 
coats, coats,  vests,  and  pantaloons."  The 
devisee  Edward  P.  East  was,  it  seems,  a  ro- 
bust young  man  of  31  years  of  age  at  the  date 
of  the  testator's  death.  He  was  the  natural 
son  of  the  testator  by  Ailsie  East,  who  pre- 
deceased the  testator  by  several  years.  The 
annuitant,  Eliza  P.  Scott,  Sr.,  was,  at  the 
date  of  the  testator's  death,  65  years  of  age. 
Eliza  Frances  Scott,  who  is  the  defendant 
Eliza  F.  C.  Oarrett,  is  the  natural  daughter 
of  the  testator,  Southey  S.  Satchell,  by  said 
annuitant,  Eli^  P.  Scott,  Sr.,  and  she  was, 
at  the  date  of  testator's  death,  25  years  of 
age.  It  is  a  conceded  fact  that  the  testator 
had  great  regard  and  consideration  for  bis 
said  daughter,  and  expended  bis  money  and 
means  in  her  education,  maintenance,  and 
support,  and  also  in  the  support  and  mainte- 
nance of  her  mother,  Eliza  P.  Scott,  Sr. 
Upon  the  death  of  the  testator  the  several 
devisees  toolc  possession  of  the  lands  devised 
to  them  respectively,  and  the  said  Edward  P. 
East  held  continuous  possession  of  the  tract 
devised  to  him  until  his  death,  which  result- 
ed from  accident  on  the  30tb  of  March,  1885. 
He  died  intestate,  never  having  been  mar- 
jried,  and,  of  course,  left  no  legitimate  cliild 
OF  children;  and,  having  met  an  untimely 
death,  he  left  surviving  him  the  said  annui- 
tant, who  was  greatly  bis  senior, — an  event 
that  coald  not  have  been  anticipated  by  the 
testator.  Edward  P.  East  accepted  under 
the  will,  paid  the  debt  due  by  him  to  the  tes- 
tator, took  possession  of  the  land  devised  to 
bim,  and  during  his  life-time  paid  to  Eliza 
F.  Scott.  Sr.,  the  annuity  which,  by  the  fifth 
itom  of  the  testator's  will,  he  was  required 
to  pay  to  her;  and  his  administrator,  after 
his  death,  paid  said  annuity  up  to  the  1st  of 
January,  1886.  Benjamin  H.  East,  tl>e  plain- 
ttff  below,  and  the  jdaintifF  in  error  here,  is 


the  half-brother  of  the  said  Edward  P.  East, 
having  the  same  mother,  but  by  a  difFerent 
father,  and  st  the  death  ct  Edward  P.  East, 
was,  and  now  is,  the  sole  heir  at  law  of  tbt 
latter,  and  as  such,  he  claims  the  land  in  coa 
troversy. 

On  behalf  of  the  plaintiff  in  error  it  is  in« 
sisted  that  under  the  fifth  item  of  the  testa- 
tor's will  Edward  P.  East  took,  upon  the 
payment  of  the  debt  due  the  testator,  an  es- 
tate tail,  enlarged  by  our  statute  into  a  fee- 
simple,  which  estate,  after  having  vested,  as 
alleged,  upon  the  performance  of  the  condi- 
tion precedent  aforesaid,  was  liable  to  be  di- 
veateid  only  Iby  the  concurrence  of  the  two 
events  alleged  to  be  conditions  subsequent: 
(1)  The  failure  of  Edward  P.  East  to  pay  the 
annuity  to  Eliza  P.  Scott,  Sr.;  and  (2)  the 
death  of  Edward  P.  East  without  leaving  any 
legitimate  child  or  children.  And  thus  it  is 
contended  that  the  sole  question  for  decision 
is  whether  the  estate  so  alleged  to  have  vested 
was  liable  to  be  defeated  by  the  happening  of 
either  one  of  these  evuntsj  or  whether,  in  or- 
der to  defeat  the  estate,  both  events  must 
happen. 

The  case  is  very  fully  and  ably  argued  for 
the  plaintiff  in  error  in  the  petition,  where  it 
is  said:  "The  words,  *and  his  legitimate 
children  forever,'  would  not,  perhaps,  have 
been  sufficient  to  create  this  estate  if  used  in 
a  deed;  but  they  are  quite  sufficient  in  a  will, 
'  wherein  greater  indulgence  is  allowed,'  for 
in  a  will '  an  estate  tail  may  be  created  by  a 
devise  to  a  man  and  his  seed,  orto  a  man  and 
his  heirs  male,  or  by  other  irregular  mode  of 
expression;'  citing  I  Tuck.  Bl.Comm.  bk.  2, 
p.  47.  Or  it  may  be  created  by  a  devise  *  to  a 
man  and  bis  children,  if  he  has  no  children 
at  the  time  of  the  devise,  or  to  a  man  and  his 
posterity,  or  by  any  other  words  which  show 
an  intention  to  restrain  the  inheritance  to  the 
descendants  of  the  devisee;'"  citing  1  Bl. 
Comm.  bk.  2,  marg.  p.  115,  note  20;  2  Mi- 
nor, Inst.  968,  and  cases  cited.  Doubtless 
the  law  is  thns  correctly  stnted;  but  it  is  ob- 
vious that  the  doctrine  last  above  cited,  to 
the  effect  that  an  estate  tail  may  be  created 
by  any  "  words  which  show  an  Intention  to 
restruln  the  inheritance  to  the  descendants  of 
the  devisee,"  by  no  means  tends  to  uphold 
the  contention  of  the  plaintiff  in  error;  for 
not  only  is  there  no  mention  in  the  will  of 
any  person,  or  class  of  persons,  that  could 
embrace  the  plaintiff  in  error,  but,  on  the 
contrary,  the  manifest  and  clearly  expressed 
intention  of  the  testator,  as  evinced  both  in 
the  immediate  context  and  in  the  general 
scheme  of  the  will,  is  that  the  estate  should 
not  vest  absolutely  except  in  the  event  of  the 
death  of  Edward  P.  East  leaving  legitimate 
children,  thereby  clearly  restraining  the  in- 
heritance to  the  descendants  of  the  devisee, 
failing  which,  the  estate  goes  over  to  the  tes- 
tator's natural  daughter,  Eliza  Frances 
Scott,  and  her  children  forever,  bnt  upon  the 
further  contingency  that,  if  Eliza  Frances 
Scott  should  die  leaving  no  child,  then  over 
"to  my  nieces,  Mrs.  Mary  Scarbargfa,  Mrs. 
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Sarah  Duffleld,  Miss  Virginia  S.  Jojnes,  and 
the  children  of  my  nephew,  Thos.  B.  Joynes, 
Jr.,  and  their  heirs  forever;"  thus  making 
these  blood  relations  the  ulterior  devisees  in 
fee  upon  the  happening  of  the  two  events 
specified. — First,  the  death  of  Edward  P. 
East  without  leaving  any  legitimate  child; 
and,  second,  the  death  of  Eliza  Frances  Scott 
leaving  no  child. 

On  behalf  of  the  plaintiil  in  error  it  is 
claimed,  and  it  was  so  held  by  the  court  be- 
low, that  of  the  three  conditions  annexed  to 
the  devise  in  question  only  one  of  them,  to- 
wit,  the  payment  of  the  debt  due  to  the  tes- 
tator, is  a  condition  precedent,  and  that  the 
other  two,SiameIy,  the  payment  of  the  annu- 
ity by  Edward  P.  East,  and  the  event  of  bis 
death  leaving  no  legitimate  child,  are  condi- 
tions subsequent,  and  tliat  both  of  these 
events  must  concur  before  the  limitation 
over  to  Eliza  Frances  Scott  can  take  effect; 
and  the  circuit  court  held  with  the  plaintiff 
as  to  the  character  of  the  conditions  named, 
but  at  the  same  time  held  tiiat  each  and  all 
of  the  conditions  mast  l>e  performed;  or,  to 
state  it  differently,  that  upon  the  happening 
of  either  one  of  the  events  specified  the  estate 
devised  on  condition  to  Edward  P.  E^ist  failed, 
and  the  limitation  over  took  effect,  and  that 
this  result  necessarily  followed  when  Edward 
P.  East  died  leaving  no  legitimate  child. 

Though  it  is  not  necessary  to  a  proper  de- 
cision of  this  case,  let  it  be  conceded  for  the 
sake  of  the  argument,  that  the  payment  of 
the  debt  due  to  the  testator  was  the  only  con- 
dition precedent,  and  tiiat  on  the  perform- 
ance thereof  the  estate  created  vested  in  Ed- 
ward P.  East,  yet  it  must  be  remembered 
that  the  estate  so  created  and  vested  was  not 
an  absolute  estate,  but  an  estate  on  condi- 
tion. This  is  so  obviously  true,  that  any  con- 
tention to  the  contrary  necessarily  involves 
the  absurdity  of  utterly  disregarding  the 
plainly  expressed  words  of  condition  which 
immediately  follow  the  words  creating  and 
devising  the  estate.  It  is  insisted  tliat,  inas- 
much as  the  estate  vested  in  Edward  P.  East 
on  the  performance  by  him  of  the  condition 
precedent,  i.  e.,  the  payment  of  the  debt  due 
by  him  to  the  testator,  then  both  of  the  con- 
ditions subsequent  must  happen;  and  in  ar- 
gument the  question  is  asked:  '.'Shall  the 
language  [of  the  will]  be  varied  in  order  to 
defeat  a  vested  estate?  Or  shall  it  be  con- 
strued naturally,  not  to  say  strictly,  to  pre- 
vent such  a  result?"  The  natural  construc- 
tion insisted  on  by  counsel  refers  to  the  lan- 
guage introducing  the  limitation  over  to  Eli- 
za Frances  Scott,  which  is  as  follows:  "But 
if  be  will  not  pay  the  above  annuity  to  Eliza 
P.  Scott,  Sr.,  and  what  he  owes  me,  and 
shall  die  leaving  no  legitimate  child,  I  then 
give,"  etc.  The  court  below,  holding  that 
each  of  the  conditions  expressed  must  be  per- 
formed, also  held  that,  as  Ed^ward  P.  East 
died  without  leaving  any  legitimate  child, 
one  of  the  very  events  bad  happened  which, 
according  to  the  manifest  intention  of  the 
testator,  defeated  the  previous  estate  on  con- 


dition, and  caused  the  limitation  over  to  take 
effect.  This  ruling  of  the  circuit  court  was 
the  result  of  substituting  the  disjonotlTtt 
word  "or"  for  the  copulative  word  "and," 
where  the  latter  word  occurs  in  the  language 
above  quoted,  the  effect  of  which  is  to  make 
the  limitation  over  read:  "But  if  be  will  not 
pay  tlie  above  annuity  to  Eliza  P.  Scott,  Sr., 
or  what  he  owes  me,  or  shall  die  leaving  no 
legitimate  child,  I  then  give  the  above-men- 
tioned farm  to  Eliza  Frances  Scott  and  her 
children  forever,"  etc.  But  it  is  insisted 
thatthis  construction  is  unwarranted  by  any- 
thing contained  in  the  will,  is  subversive  of 
the  established  rules  of  construction,  and  is 
opposed  to  the  great  majority  of  adjudged 
cases  in  which  similar  language  has  been  con- 
strued. In  other  words,  it  is  contended  that 
the  words  in  question  must  be  taken  in  their 
natural  grammatical  sense,  and  that,  when 
so  taken  and  read,  the  limitation  over  is  de- 
pendent npon  the  concurrence  of  all  the 
events  specified.  In  support  of  this  view, 
numerous  authorities  are  cited  by  counsel  for 
the  plaintiff  in  error,  prominent  among  which 
are  the  following:  Jenkins  v.  Van  Schaack, 
3  Paige,  242;  Grey  v.  Pearson,  6  H.  L.  Cas. 
105,  106;  Doe  v.  Jessep,  12  East,  288;  Day 
V.  Day,  Kay,  708;  Cooke  v.  Mirehouse,  34 
Beav.  27;  Janney  v.  Sprigg,  7  Gill,  197; 
1  Bedf.  Wills.  473, 474,  and  note  6;  8  Lomax, 
Dig.  marg.  pp.  125-127,  and  cases  cited;  and 
Brewer  v.  Opie,  1  Call,  212. 

But  before  examining  these  authorities,  let 
us  refer  briefly  to  some  of  the  general  prin- 
ciples in  regard  to  the  construction  of  wills, 
and  especially  to  such  as  respect  the  words 
"or"  and  "and,"  here  under  consideration. 
Counsel  for  the  plaintiff  in  error,  quoting 
from  Grey  v.  Pearson,  supra,  state  the  rule 
thus:  "In  construing  wills  •  •  •  and 
all  written  instruments,  the  grammatical  and 
ordinary  sense  of  the  words  is  to  be  adhered 
to,  unless  that  would  lead  to  some  absurdity, 
or  some  repugnance  or  inconsistency  with 
the  rest  of  the  instrument,  in  which  case  the 
grammatical  and  ordinary  sense  of  the  words 
may  be  modified,  so  as  to  avoid  that  absurdity 
and  inconsistency,  but  no  further."  In  2 
Williams,  Ex'rs,  715.  the  author,  in  giving 
the  general  rules  for  the  construction  of  wills, 
states  that  "the  will  must  be  most  favorably 
and  benignly  expounded,  to  pursue,  if  possi- 
ble, the  intention  of  the  testator.  To  effectu- 
ate, therefore,  the  clear  intention,  as  app.ir- 
ent  upon  the  whole  will,  words  and  limita- 
tions may  be  transposed,  supplied,  or  reject- 
ed. ••  *  So,  in  order  to  advance  the 
apparent  intention  of  the  testator,  *  or '  may 
be  construed  'and,'  and  vice  versa,  in  cases 
of  legacies  as  well  as  devises  of  real  estate. 
So,  •  if '  may  be  construed  '  when '  for  the 
same  purpose. "  See  opinion  of  Dobsbt,  C.  J., 
in  Janney  v.  Sprigg,  supra,  a  case  relied  on 
by  counsel  tor  the  plaintiff  in  error.  And  In 
Jackson  t.  Blansban,  6  Johns.  54,  Kent,  C. 
J.,  after  a  careful  examination  of  all  the  au- 
thorities upon  the  subject,  quotes  with  appro- 
bation the  rule  "that  the  words  'or '  and 
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'  and '  are  not.  In  deeds  and  wills,  to  be  al- 
ways held  to  a  strict  grammatical  sense,  bat 
'  or  *  is  to  be  taken  for  •  and,'  and  '  and '  is  to 
be  taken  for  '  or,'  as  may  best  comport  with 
the  intent  and  meaning  of  the  grant  or  de- 
vise." 

Now,  as  to  the  authorities  cited  and  relied 
on  by  counsel  for  the  plaintiff  in  error,  there 
ia  not  to  be  found  in  any  of  them  a  single  ut- 
terance which  can  l>e  said  to  be  opposed  to 
the  principles  above  laid  down.  In  many 
cases,  as  well  those  referred  to  as  others, 
words  have  been  rejected  or  supplied,  and  in 
many  others  "or"  has  been  taken  as  "and," 
and  vtee  vena,  bat  always  with  the  avowed 
porpose  of  carrying  into  effect  the  intention 
of  the  testator  as  collected  from  the  whole 
will,  and  in  pursuing  this  cardinal  principle 
of  construction,  it  is  almost  universally  ad- 
mitted that  established  rules  of  construction, 
however  wise  and  just,  can  at  best  only  serve 
as  aids  toa  Just  conclusion.  Such  is  the  rule, 
especially  when  construing  plain  words  and 
expressions  in  common  use,  which  have  not 
acquired  a  definite  legal  signification.  Hence, 
in  the  old  case  of  Gulliver  v.  Foyntz.  8  Wils. 
141,  it  was  said:  "Cases  in  the  books  upon 
wills  may  serve  to  guide  us  with  respect  to 
general  rules  in  the  construction  of  devises 
in  wills,  but  unless  a  case  cited  be  in  every 
respect  directly  in  point,  and  agree  in  every 
drcumstance  with  that  in  question,  it  will 
have  little  or  no  weight  with  the  court,  who 
always  look  upon  the  intention  of  the  testator 
as  the  polar  star  directing  them  in  the  con- 
struction of  wills."  This  language  was  sub- 
stantially quoted,  and  with  approbation,  by 
Pendleton,  P.,  in  Kennon  v.  M'Roberts,  1 
Wash.  (Va.)  97;  and  in  Eden  v.  Wilson,  4  H. 
L.  Cas.  284,  Lord  St.  Leonards  said:  "If 
the  most  illiterate  person  makes  his  own  will, 
though  there  is  not  a  word  of  correct  gram- 
mar in  it,  yet,  if  yon  can  collect  the  inten- 
tion, you  are  bound  to  give  legal  effect  to  it. " 
In  the  case  at  bar  the  manifest  intention  is 
easily  collected  from  the  whole  will,  and  the 
circuit  court  has  simply  collected  that  intent 
and  given  effect  to  it.  In  the  recent  case  of 
Stokes  v.  Van  Wyck,  88  Va.  724, 8  8.  E.  Bep. 
887,  this  court  said:  "In  construing  wills,  it 
is  universally  admitted  that  the  intention  of 
the  testator  must  be  sought  after  as  the  •  pole- 
star,'  and,  when  found,  must  be  followed  as 
the  'sovereign  guide,'  and  that  the  intention 
must  l>e  looked  for  and  found  in  the  will 
itself.  But  it  must  be  borne  in  mind,  how- 
ever, that  the  true  .inquiry  is  not  what  the 
testator  meant  to  express,  but  what  the  words 
used  by  him  do  express.  «  *  *  And  it 
must  also  be  remembered  that,  though  the 
testator's  intention,  when  ascertained,  is  im- 
plicitly obeyed,  however  informal  the  lan- 
guage in  which  it  is  conveyed,  yet  the  courts, 
in  construing  that  language,  always  resort  to 
certain  established  rules — rules  deeply  im- 
bedded in  the  law — by  which  particular  words 
and  expressions,  standing  unexplained,  have 
acquired  a  definite  legal  signification,  which 
does  not  always  comport  with  tibeir  popalar 


acceptation;"  citing  Burke  v.  Lee,  76  Ya. 
889,  and  8  Jarm.  Wills,  top  pp.  669,  670. 

Kow,  in  the  light  of  these  principles,  th» 
inquiry  is,  does  the  testator  make  manifest 
his  intention  by  what  be  has  said  in  his  will? 
The  easy  and  true  answer  is  that,  whether 
we  look  alone  to  the  words  to  be  construed 
in  the  light  of  the  immediate  context,  or  to 
those  in  connection  with  other  parts  of  the 
will,  the  intention  is  dear  beyond  all  ques- 
tion. This  being  so,  and  the  intention  thus 
collected  not  being  in  contravention  of  any 
legal  principle,  our  simple  duty  is  to  give 
legal  effect  to  that  Intention.  The  evident 
general  intention  of  the  testator,  and  that 
which  is  substantially,  if  not  expressly,  stated 
in  each  and  every  clause  disposing  of  real 
estate,  is  that  his  Immediate  family  relatives, 
his  nieces,  Mrs.  Mary  Scarburgh,  Mrs.  Sarab 
DufiSeld,  Miss  Virginia  S.  Joynes.  and  th^ 
chidren  of  his  nephew,  Thomas  B.  Joynes, 
Jr.,  are  the  ultimate  objects  of  his  bounty, 
subject  only  to  the  preceding  life-estate,  a» 
to  the  land  devised  by  the  first  clause;  and 
as  to  the  lands  devised  by  the  second,  fifth, 
and  sixth  clauses,  the  same  nieces,  and  the 
children  of  his  nephew,  named  in  the  first 
clause,  are  made  the  ulterior  objects  of  his 
bounty,  subject  to  the  contingencies  expressed 
in  these  clauses  respectively;  or,  to  state  it 
differently,  the  general  intention  is  evinced 
by  these  prominent  features,  which  pervade 
the  whole  will:  (1)  The  testator's  plain  in- 
tention to  dispose  of  bis  whole  estate;  (2) 
his  equally  clear  description  of  the  persons 
to  take;  and,  when  conditions  are  annexed 
to  the  devises,  respectively,  the  careful, 
though  Inartificial,  manner  of  stating  such 
conditions;  (3)  the  manifest  intention  that 
the  persons  or  classes  of  persons  named  or 
described  by  the  testator,  and  none  other, 
should  share  his  bounty,  so  far  as  he  by  law 
was  permitted  to  provide.  Hence,  by  the 
first  clause  of  his  will,  the  testator  gives  cer- 
tain lands  to  Mary  C.  Bew,  remainder  to  his 
said  nieces  and  the  children  of  his  said 
nephew,  and  their  heirs  forever.  -  Observe 
here  there  Is  no  condition,  limitation,  or  re- 
striction whatever.  After  carving  out  the 
previous  life-estate,  the  absolute  fee  is  given, 
and  to  persons  or  classes  of  persons  carefully 
designated  and  described.  By  the  second 
clause  the  testator  gives  to  his  aged  and 
faithful  servant,  Isaac  Satchell,  that  part  of 
the  farm  on  which  he  (the  testator)  lived, 
lying  on  the  west  side  of  the  road  described, 
and  at  the  death  of  said  life-tenant,  to  his 
said  natural  daughter  and  her  children  for- 
ever; "but  if  she  should  die  leaving  no 
child,"  then  over  to  the  testator's  nieces,  and 
the  children  of  his  nephew,  mentioned  in  the 
first  clause.  Here,  though  providing  for  his 
natural  daughter,  to  whom  he  was  deeplyat- 
tached,  and  who,  upon  the  face  of  the  will, 
was  evidently  the  chief  object  of  his  bounty, 
it  appearing  in  evidence  that  what  she  got 
absolutely  as  residuary  l^pitee,  together  with 
the  limitations  over  in  her  favor  in  the  event 
of  leaving  at  her  death  a  cbUd  or  ctdldren. 
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fs  in  amount  or  value  the  great  bulk  of  the 
estate,  yet  the  testator  was  careful,  even  in 
dealing  with  Hils  obvious  favorite  of  his,  to 
prescribe  a  limitation  over  to  bis  said  blood 
relations  in  the  event  his  sidd  natural  daugh> 
ter  should  die  leaving  no  child.  By  the 
third  and  fourth  clauses  the  teetator  be- 
queaths to  his  two  old  servants,  Lucj  Ewell 
and  Caleb  Satchell,  respectively,  certain 
amounts  in  personalty.  But,  passing  over 
the  said  third  and  fourth  clauses  as  not  nec- 
essarily involved  in  the  matter  of  construc- 
tion in  hand.  It  need  only  be  remarked  that 
it  is  perfectly  clear  by  the  concurrent  testi- 
mony of  every  other  clause  in  the  will,  that 
the  testator's  general  intention  was  as  stated 
above.  Observe,  too,  the  logical  consistency 
of  thought  and  expression  by  which  the  tes- 
tator makes  it  manifest  that  his  special  inten- 
tion was  to  make  his  said  natural  daughter 
the  chief  object  of  his  bounty;  for,  in  per- 
fect accord  with  the  aforesaid  general  inten- 
tion, he  gives  the  land  devised  by  the  second 
clause  to  her  and  "her  children  forever," — 
that  is,  after  the  preceding  life-estate  to 
Isaac  Satchell;  but  In  the  event  she  should 
die  leaving  no  child,  then  over  to  the  testa- 
tor's snld  nieces  and  the  children  of  his  said 
nephew,  without  any  limitation  or  restric- 
tion whatever. 

Now,  for  the  present  passing  by  the  fifth 
clause,  the  one  in  question,  we  And  that  the 
testator,  by  the  sixth  clause,  gives  to  his  said 
natural  daughter,  Eliza  Frances  Scott,  and 
her  children  forever,  "the  whole  of  the  farm 
on  which  I  reaide,  lying  on  the  east  side  of 
the  road  leading  from  Drummondtown  to 
Locustville,  but  if  she  should  die  leaving  no 
child,  I  then  give  the  above-mentioned  part 
of  my  farm  on  which  I  reside  to  my  nieces," 
etc,  naming  them,  they  being  the  same  per- 
sons mentioned  in  the  Qrst,  second,  and  flfth 
clauses.  Thus  tlie  lands  mentioned  in.  the 
second  and  sixth  clauses,  which  together  con- 
stituted the  farm  on  which  the  testator  lived, 
were  Intended  to  come  togetlier  as  the  prop- 
erty of  Eliza  Frances  Scott  and  her  children 
forever,  but,  be  it  observed,  with  a  clear  and 
explicit  limitation  over  in  the  event  EHza 
Frances  Scott  should  die  leaving  no  child. 
Eliza  Frances  Scott  had  no  children,  either  at 
the  date  of  the  will  or  at  the  testator's  death; 
hence  it  is  obvious  that  the  eetate  given  by 
the  words  "to  Eliza  Frauces  Scott  and  her 
children  forever"  is  defeasible  in  the  event 
of  her  death  "not  leaving  a  child,"  in  which 
event  the  limitation  over  to  the  testator's 
said  blood  relations  must  take  effect,  because 
It  is  so  expressly  provided  in  plain  words. 
So  far  everything  is  plain,  both  as  to  the  gen- 
eral apd  the  special  intent.  We  come,  Iww- 
ever,  to  the  flfth  clause,  in  which  the  testa- 
tor does  not  so  clearly  express  himself  as  in 
other  clauses;  or  in  which  it  may  be  said  the 
testator  is  guilty  of  needless,  if  not  senseless, 
repetition,  out  of  which  has  grown  all  the 
trouble.  The  testator  says:  "(5)  I  give  to 
Edward  P.  East  and  his  legitimate  children 
torevw,  the  farm  which  I  purchased  of  Ma- 


jor John  Savage,  upon  condition  that  be  will 
pay  to  Eliza  P.  Soott,  St.,  one  hundred  and 
thirty  dollars  annual^  as  long  as  she  Mves, 
and  wlU  also  pay  what  he  owes  me;  bnt  if  he 
will  not  pay  the  above  annuity  to  Eliza  P. 
Scott,  Sr.,  and  what  he  owes  me,  and  shaQ 
die  leaving  no  legitimate  child,  I  then  give 
the  above-mentioned  farm  to  Eliza  Fran- 
ces Scott  and  her  children  forever;  but  if  slw 
should  die  leaving  no  child,  I  then  give  the 
above-mentioned  farm  to  my  nieces,  Mrs. 
Mary  Scarburgh,  Mrs.  Smratx  Duffield,  Miss 
Virginia  S.  Joynes,  and  the  eblUren  of  my 
nephew,  Thos.  B.  Joynes,  Jr.,  and  their  heirs 
forever.  I  also  give  to  Edvrard  P.  East  all 
my  overcoats,  coats,  vests,  and  pantaloons." 
The  trouble  arises  mainly,  if  not  entirely,  out 
of  the  useless,  if  not  senseless,  repetition  in- 
volved in  the  use  of  the  words  "  will  not  pay 
the  above  annuity  to  Eliza  P.  Scott.  Sr.,  and 
what  he  owes  me,  and,"  between  the  words 
"but  if  he,"  where  they  first  occur,  and  the 
words  "shall  die  leaving  no  legitimate  child, " 
etc.  Obviously,  these  words  serve  no  intel- 
ligent purpose,  and  tliey  must  have  been  in- 
advertently used,  for  the  preceding  words, 
"  upon  condition  that  he  will  pay  to  Eliza  P. 
Scott,  Sr.,  one  hundred  and  thirty  dollars  an- 
nually as  long  as  she  lives,  and  will  also  pay 
what  he  owes  me, "  fully  express,  so  far  as 
they  go,  the  conditions  annexed  to  the  gift; 
and  by  necessary  implication  they  fully  and 
clearly  express  the  idea  that,  if  the  conditions 
be  not  performed,  the  estate  will  not  pass. 
The  result  is  that  by  the  use  of  these  words 
the,  word  "and,"  without  necessity  and -with- 
out sense.  Is  twice  needlessly  introduced,  and 
obviously  each  time  only  serving  to  obscure 
the  testator's  meaning  plainly  eoUectible 
from  the  whole  context.  Then  these  words 
should  be  rejected,  not  only  as  surplosage. 
but  as  words  that  can  serve  no  other  purpose 
than  to  confuse  and  obscure  the  meaning  in- 
tended to  be  expressed,  as  dearly  appears 
from  the  ooutext.  Without  these  words  the 
clause  will  read:  "(5)  I  give  to  Edward  P. 
East  and  his  legitimate  children  forever,  the 
farm  which  I  purchased  from  Major  John 
Savage,  upon  condition  that  he  will  pay  to 
Eliza  P.  Scott,  Sr.,  one  hundred  and  thirty 
dollars  annually  as  long  as  she  lives,  and  wlU 
also  pay  what  he  owes  me;  but  if  he  shall 
die  leaving  no  legitimate  child,  I  then  give 
the  above-mentioned  t&rm  to  Eliza  Frances 
Scott  and  her  children  forever;  but  if  she 
should  die  leaving  no  child,  I  then  give  the 
above-mentioned  farm  to  my  nieces.  Mrs. 
Mary  Scarburgh,  Mrs.  Sarah  Duffield,  Misa 
Virginia  S.  Joynes,  and  the  children  of  my 
nephew,  Thomas  H.  Joynes,  Jr.,  and  their 
heirs  forever."  So  read  without  the  useless 
words  that  only  serve  to  becloud  the  manifest 
intention  as  gathered  from  other  parts  of  the 
will,  the  words  introducing  the  limitation 
over  in  the  event  of  the  death  of  Edward  P. 
East  without  leaving  legitimate  obQdren  are, 
"bnt  it  he  shall  die  leaving  no  legitimate 
child,"  and  is,  if  not  precisSy.  substantially 
in  the  same  language  employed  to  introduce 
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■imilar  limitations  over  in  the  event  of  the 
death  of  Eliza  Frances  Scott  wlthoat  chil- 
dren, the  language  as  to  her  tu  each  case  lie- 
ing,  "bat  if  she  should  die  leaving  no  child," 
thus  bringing  the  language  em  ployed  in  in- 
troducing the  limitation  over  in  the  event  of 
the  death  of  Edward  F.  East,  leaving  no  le- 
gitimate child,  into  entire  harmony  with  that 
employed  in  the  second,  fifth,  and  sixth 
dauses  introducing  similar  limitations  over 
in  the  event  of  the  death  of  Eliza  Frances 
Scott  leaving  no  child,  and  into  like  harmony 
with  the  manifest  general  intention  of  the 
testator  that  his  said  niecee,  and  the  children 
of  his  said  nephew,  should,  upon  the  happen- 
ing of  the  events  specified,  ultimately  own 
and  enjoy  all  his  real  estate. 

The  above  oonstruption,  by  which  certain 
words  in  the  fifth  clause  are  rejected  as  ut- 
terly useless  and  meaningless,  is  not  neces- 
sarily in  conflict  with  the  construction  given 
by  tibe  circnit  court;  for  while  the  words  re- 
jected are  nseless,  they  may  possibly  have 
been  used  by  the  testator  to  etnphasize  the 
negative  pregnant  necessarily  carried  by  the 
preceding  words  annexing  conditions  to  the 
devise.  And  it  is  probable  that  the  circuit 
court  took  that  view,  and  in  doing  so  found 
no  difficulty  in  construing  the  word  "and," 
twice  unnecessarily  introduced,  as  "or,"  it 
being  manifest  from  the  whole  context  that 
the  intention  was  to  defeat  the  estate  given 
on  condition,  if  Edward  F.  East  should  fail 
to  pay  the  annuity,  or  fail  to  pay  the  debt 
doe  the  testator,  or  should  die  leaving  no 
legitimate  child.  Why,  and  for  what  con- 
ceivable reason,  should  the  testator  so  care- 
fully limit  over  in  each  case  the  estate  in  the 
land  devised  to  his  natural  daughter  in  the 
event  she  should  die  leaving  no  child,  if  a 
similar  limitation  over  in  respect  of  the  land 
devised  to  Edward  F.  East,  bis  natural  son, 
is  to  go  for  naught?  If  the  testator  had  said 
such  was  his  purpose,  and  had  said  it  in  plain 
and  unambiguous  terms,  that  would  have 
sufficed,  and  would  preclude  all  mere  conject- 
ure upon  the  subject.  He,  however,  does 
not  say  so,  but  quite  the  contrary,  if  we  are 
to  heed  his  real  meaning  as  collected  from 
the  whole  will.  It  surely  cannot  be  contend- 
ed that  the  devise  to  Edward  P.  East  and  his 
legitimate  children  created  a  greater  estate 
than  the  similar  devises  to  Eliza  Frances 
Scott  and  her  children;  nor  can  any  natural 
reason  be  assigned  why,  in  the  former  case, 
Edward  P.  East,  hedged  around  by  these 
conditions,  should  ta^e  an  absolute  estate 
upon  the  performance  of  only  one  of  tbem, 
when  one  only  of  such  conditions,  if  not  pei^ 
formed,  shall  be  sufficient  to  defeat  the  es- 
tate devised  to  Eliza  Frances  Scott  and  her 
chlldreu.  Korean  it  be  consistently  argued, 
in  the  light  of  the  circumstances  which  sur- 
rounded the  testator  when  he  wrote  bis  will, 
that  there  is  not  a  deep  significance  in  the 
words  "legitimate  children, "  employed  in  the 
devise  to  Edward  F.  East,  as  compared  with 
the  simple  word  "children,"  employed  in 
each  of  the  devises  to  Eliza  Frauces  Scott. 


In  attempting  to  repel  tbe  view  taken  by 
the  Judge  of  the  circuit  court  in  bis  opinion, 
which  is  part  of  tbe  record,  it  is  insisted  in 
the  petition  for  writ  of  error  that  the  fact 
that  Edward  P.  East  "was  living  in  open 
shame  with  a  negro  mistress,"  by  whom  he 
had,  at  the  date  of  tbe  will,  at  least  two  ille- 
gitimate children,  did  not  conduce,  consider- 
ing the  very  promiscuous  life  led  by  tlie  tes- 
tator himself,  to  a  less  degree  of  regard  by 
the  latter  for  Edward  F.  East  than  was  en- 
tertained for  his  natural,  daughter,  Eliza 
Frances  Scott.  It  is  true  that  the  testator 
seems  to  have  been  quite  irregular  in  his  life, 
and  was  the  father  only  ot  children  born  out 
of  wedlock;  but  it  is  lUao  tme  that  his  chil- 
dren, though  unlawf uUy  begotten,  were  born 
of  women  of  his  own  race.  Edward  F, 
East,  in  whose  veins  the  blood  of  the  testa- 
tor ran,  seems  to  have  been  less  fastidious  in 
liis  tastes,  and  to  have  preferred  illicit  life, 
open  shame,  and  to  be  the  father  of  illegiti- 
mate children  by  a  negro  mistress.  To  say 
that  such  a  course  of  life  was  not  oftensive 
to  the  testator,  his  own  sins  to  the  contrary, 
notwithstanding,  is  to  falsify  all  experience, 
and  to  fix  upon  the  white  race  a  stigma  not 
deserved  by  tbe  great  majority  of  that  race. 
It  is,  then,  in  view  of  tbe  evidence,  in  view 
of  the  greater  affeotion  felt  by  ttie  testator 
for  bis  natural  daughter,  and  in  view  of  the 
great  preference  shown  for  her  over  Edward 
P.  East  upon  the  face  of  tbe  will,  but  natu- 
ral to  conclude  that  in  using  the  words  "leg- 
itimate children"  in  connection  with  the  de- 
vise to  the  one,  and  only  t^e  word  "children" 
in  connection  with  the  other,  the  testator  in- 
tended to  emphasize  his  disapprobation  of  tbe 
course  of  Edward  P.  East,  and  to  annex,  as 
he  did,  a  further  condition  that  the  estate 
given  should  not  vest  absolutely  except  in  the 
event  of  his  death  leaving  a  legitimate  child 
or  children. 

In  opposition  to  these  views,  which  speak 
out  in  tbe  circumstances  which  surrounded 
the  testator,  and  which  assert  themselves  un- 
mistakably in  almost  every  feature  of  the 
will,  it  is  insisted  that  the  word  "and," 
where  it  occurs  as  aforesaid,  must  be  taken  in 
its  natui-al  grammatical  sense;  that,  Edward 
P.  East  having  paid  thedebt  due  the  testator, 
the  estate  vested  in  him;  and  that  the  other 
two  conditions  must  concur,  to  divest  the 
estate  So  previously  vested.  Counsel  for  the 
plaintiff  in  error  are  unquestionably  riglit  in 
quoting  from  Qrey  v.  Pearson,  6  II.  L.  Gas. 
105,  the  rule  as  follows:  "In  construing 
wills  *  *  *  and  all  written  instrument^ 
the  grammatical  and  ordinary  sense  of  the 
words  is  to  be  adhered  to,  unless  tliut  would 
lead  to  some  absurdity,  or  some  repugnance 
or  inconsistency  with  the  rest  of  the  instru- 
ment, in  which  case  the  grammatical  and  ot^ 
dinary  sense  of  the  words  may  be  modified,  so 
as  to  avoid  that  absurdity  and  inconsistency, 
but  no  further."  This  is  the  rule  which  we 
have  adhered  to  in  the  construction  above 
given.  What  could  be  more  absurd,  looking 
to  tbe  whole  will,  or  what  more  incongruous, 
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than  to  give  to  the  words  in  question  the  con- 
■traction  contended  for?  Or  what  could 
stand  more  flatly  opposed  to  the  manifest  tes- 
tatorlal  intent?  The  counsel  for  the  plaintiff 
in  error  quote  the  remark  df  Sir  Bichabd 
Arden  in  Harrison  r.  Foreman,  5  Yes.  209, 
wliich  is:  "Where  there  are  clear  words  of 
gift,  giving  a  vested  interest  to  parties,  the 
court  will  never  permit  that  absolute  gift  to  be 
defeated,  unless  it  Is  perfectly  clear  that  the 
very  case  has  happened  in  which  it  Is  declared 
that  interest  shall  not  arise."  This  quota- 
tion exposes  the  vice  which  lies  at  the  very 
root  of  the  whole  contention,  and  is  but  the 
bare  assumption  that  on  the  payment  of  the 
debt  due  the  testator  the  estate  devised  vested 
absolutely  in  Edward  P.  East;  or,  in  other 
words,  tiiat  it  vested  and  could  not  be  divest- 
ed, except  upon  the  concurrence  in  the  breach 
of  the  other  two  conditions, — a  conclusion 
that  can  only  be  reached  by  utterly  ignoring 
not  only  the  express  terms  in  which  the  con- 
ditions are  annexed  to  the  gift,  but  by  disre- 
garding also  the  whole  context.  Many  other 
authorities  to  the  same  effect  are  referred  to, 
but  they  either  do  not  apply  to  the  case  In 
band,  or  are  not  at  variance  with  the  rule 
laid  down  in  Grey  v.  Pearson,  supra,  a  rule 
universally  admitted,  and  the  rule  which  has 
been  our  guide  in  the  present  case.  After 
referring  to  a  large  number  of  authorities, 
the  contention  for  the  plaintiff  in  error  cul- 
minates in  the  citation  of  Brewer  v.  Opie,  1 
Call,  212,  which  it  is  claimed  makes  the  in- 
sistence so  plain  that  its  discussion  is  ren- 
dered superfluous  in  Virginia.  The  case  of 
Brewer  v.  Opie  makes  nothing  plain,  except 
that  the  construction  we  have  given  in  this 
case  is  warranted  by  the  circumstances.  That 
case  only  decides  the  simple  proposition  stat- 
ed in  1  Jarm.  Wills,  506,  and  which  has  been 
long  settled,  "thatadevise  of  real  estate  to  A. 
and  his  heirs,  or,  which  would  be  the  same 
in  effect,  to  A.  indefinitely,  and  in  case  of 
his  death  under  21,  or  without  issue  over, 
the  word  'or'  Is  construed  'and,'  and  (Con- 
sequently the  estate  does  not  go  over  to  the 
ulterior  devisee,  unless  both  the  specified 
events  happen . "  And  Mr.  Jarman  states  the 
sum  of  the  reasons  for  the  rule  to  be  that  the 
change  of  "or"  into  "and"  in  such  case  sub- 
stitutes a  reasonable  for  a  most  unreasonable 
scheme  of  liisposition.  But  this  in  no  wise 
upholds  the  plaintiff's  contention,  the  rule 
being,  as  already  stated,  that  "or"  will  be 
changed  into  "and."  and  "and"  into  "or,"  as 
will  best  comport  with  the  testator's  inten- 
tion, when  that  can  be  collected  from  tlie  con- 
text. The  contention  for  the  plaintiff  in  er- 
ror amounts,  in  effect,  to  the  assertion  of  the 
proposition  that  the  rule  above  stated  lends 
no  aid  to  a  construction  favorable  to  a  lim- 
itation over,  yet  the  case  of  Janney  v.  Sprigg, 
7  Gill,  is  confidently  relied  on.  The  same 
contention  was  made  in  that  case,— a  very 
leading  one, — but  in  delivering  the  opinion  in 
that  case,  Dobset.  C.  J.,  said:  "Namerous 
decisions  have  been  addnoed  to  show  that 
where  » testator  has  devised  property  in  fee 


with  a  limitation  over.  In  case  of  the  death 
of  the  first  devisee  *  under  twenty-one,  or 
without  issue,'  or  of  his  dying  '  under  twen- 
ty-one, unmaiiied,  or  without  issue,'  the  word 
'  or '  is  to  be  interpreted  as  if  it  were  '  and.' 
The  principle  thus  asserted  is  now  so  well 
established  that  it  is  unnecessary  to  enumerate 
the  cases  on  wliich  It  depends,  or  in  that  re- 
spect to  make  any  comment  npon  them .  The 
conversion  of '  or '  into '  and. '  or  of '  and '  in- 
to •  or,'  say  the  appellant's  counsel,  is  never 
to  be  made  in  the  construction  of  last  wills 
and  testaments,  unless  it  be  for  the  benefit  of 
the  first  devisee  or  his  issue;  it  is  not  to  lie 
allowed  in  any  case  for  the  benefit  of  the  ul- 
terior devisee.  For  this  broadly  asserted 
proposition,  so  materially  qualifying  or  chang- 
ing the  general  rule  heretofore  so  universally 
recognized  upon  the  subject,  no  decision  at 
any  court,  or  even  dictum  of  a  judge,  haa 
been  produced."  There  is  nothing  in  this 
case  to  aid  the  claim  of  the  plaintiff  in  error. 
but,  on  the  contrary,  it  is  a  strong  case 
against  him;  and  In  it  many  cases  are  cited 
fully  sustaining  the  view  we  take  in  the  pie* 
ent  case.  The  case  here  turns  upon  the  pro- 
priety of  changing  "and"  into  "or."  The 
necessity  of  miScing  the  change  is  rendered 
apparent  by  the  intention  of  the  testator  as 
collected  from  the  whole  will,  and  we  un- 
hesitatingly make  the  change.  Not  to  do  so 
would  be  in  effect  to  permit  the  whole  scheme 
of  disposition  to  be  defeated,  and  this  in  be- 
half pf  s  stranger,  one  of  whom  the  testator 
knew  but  little,  and  cared  less,  and  one  who 
is  alien  to  every  sentiment  expressed  in  the 
will  or  in  the  evidence.  The  j  udgment  of  the 
circuit  court  is  eminently  correct,  and  musk 
be  affirmed.    Judgment  aflrmed. 


(St  Vm.  S19) 

Commonwealth  e.  PLUinutiT. 

(Supreme  Court  eif  Appeals  of  VtrgtiUa.   VebL 
16, 1888.)« 

ComnTUTioNitL  lAw— Obuoatiok  aw  CoinsA.avB. 
Act  Va.  1883-81,  i>.  090,  S  «5,  prohibiUns  tb* 
sale  of  taz-reoeivable  coupons  from  the  bonos  of 
the  state  of  Virf^nia  without  a  special  llaenae.  is 
not  uDoonatltutional  as  Impatrinir  the  obligataoa 
of  contraota.  Following  Com.  ▼.  Haniy,  1  B.  B. 
Rep.  185. 

Error  to  corporation  court  of  I^ncbbarg. 

B.  A.  Ayers,  Atty.  Gen.,  for  tlie  Oommon- 
wealth.  W.  W.  Larkin,  for  defendant  in  er- 
ror. 


Pauntlebot,  J.  The  record  in  this  > 
shows  that  on  the  Sd  day  of  Feturuarj.  1887, 
the  grand  jury  of  the  corporation  court  of  the 
city  of  Lynchburg  found  an  indictment 
against  0.  T.  Flunkett  (the  defendant  in  et^ 
ror)  for  selling  tax-receivable  coupons,  cut 
from  the  bonds  of  the  state  of  Virginia,  witi»- 
out  a  special  license  so  to  do,  as  prescribed 
by  section  65  of  the  revenue  act  of  1883-84. 
(Acts  Assem.  188&-84,  p.  690.)  On  the  17tk 
day  of  February,  1887,  upon  the  motfcn  «f 

>PubUoatlon  dekajred  bj faUora  to  raoatfe 
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the  said  C.  T.  Flunkett,  defendant,  the  said 
eourt  ordetfid  the  said  indictment  to  be 
quashed,  upon  the  ground  that  the  act  of  as- 
Bembly  1883-M,  upon  which  it  was  founded, 
iB  in  conflict  with,  and  repugnant  to,  the 
constitution  of  the  state  of  Virginia  and  the 
constitution  of  the  United  States.  On  the 
17th  day  of  February,  1887,  the  attorney  for 
the  commonwealth,  at  the  same  term  of  the 
said  court,  moved  the  said  court  to  reconsider 
its  opinion  and  order  quashing  the  said  in- 
dictment against  C.  T.  Flunkett,  and  to  rein- 
state it,  which  motion  the  court  overruled, 
and  the  commonwealth  excepted  to  the  said 
ruling.  The  record  in  this  case  shows  that 
It  is,  in  every  respect,  exactly  similar  to  the 
case  of  Com.  t.  Larkin,  5  S.  E.  Rep.  526,  and 
was  decided  by  the  corporation  court  of  the 
city  of  Lynchburg  at  the  same  time,  and  up- 
on the  same  ground.  Like  that  case,  it  is 
ruled  by  the  decision  of  this  coui-t  in  the  case  of 
Com.  V.  Maury,  82  Va.  883,  1  S.  E.  Rep.  185. 
For  reasons  given  in  the  case  of  Com.  v.  Lar- 
kin, supra,  we  are  of  opinion  that  the  judgment 
of  the  corporation  court  in  this  case  quashing 
the  indictment  against  the  defendant,  C.  T. 
Flunkett,  is  erroneous,  and  that  it  must  be 
reversed  and  annalled,  and  the  case  be  re- 
manded to  the  said  court  with  instructions 
to  proceed  in  conformity  to  the  law  and  the 
▼lews  herein  expressed.   Judgment  reversed. 


CJOMMOinriALTH  V.  lECsiBS. 

{Suprem*  Court  of  Appeals  of  Virainia,   Feb. 
10,  t888.)> 

Xirror  to  corporation  court  of  Lynohburg. 
R.  A.  Ayers,  Atty.  Qen. ,  for  the  Commonwealth. 
W.  W.  LarMn,  for  defendant  in  error. 

Faustlbsot,  J.  The  record  In  this  case  shows 
that  on  the  17tb  day  of  Febmary,  1887,  the  grand 
Jury  of  the  corporation  conrt  for  the  city  of  Lynch- 
burg found  an  indictment  against  P.  A.  Erise  for 
selling  taz-reoeivable  coupons,  cut  from  the  bonds 
of  the  state  of  Virginia,  without  a  special  license 
io  to  do,  in  violation  of  section  65  of  the  revenue 
act  of  assembly  1888-84.  Acts  Assem.  1888-44,  {  65, 
p.  690.  On  the  18th  day  of  February,  1887,  upon  the 
motion  of  the  defendant,  P  A.  Ertee,  the  court  or- 
dered that  the  indictment  be  qua8hed,on  tiie  ground 
that  the  said  act  of  assembly  1883-84,  upon  which  it 
was  founded,  is  In  conflict  with,  and  repugnant  to, 
the  constitution  of  the  state  of  Virginia  and  the  oon- 
stituUon  of  the  United  States,  and  therefore  void. 
On  the  eighteenth  day  of  the  same  term  of  the  said 
court,  the  attorney  for  the  commonwealth  moved 
the  said  court  to  reconsider  its  opinion  and  order 
Quashing  the  said  indictment  against  the  said  de- 
fendant, P.  A.  Krise,  and  to  reinstate  it;  which 
motion  was  overruled  by  the  court,  and  the  com- 
monwealth excepted  to  the  ruling.  The  record  in 
this  case  shows  that  it  is.  In  every  respect,  ex- 
actly similar  to  the  case  of  Com.  v.  LarUn,  6  8.  B. 
Rep.  626,  and  was  decided  by  the  corporation 
court  of  the  city  of  Lynohburg  at  the  same  time, 
and  upon  the  same  ground.  Like  that  case,  it  Is 
ruled  by  the  decision  of  this  court  in  the  case  of 
Com.  V.  Maury,  82  Va.  888,  1  8.  E.  Kep.  186.  For 
reasons  given  in  the  case  of  Com.  v.  Larkin,  supra, 
we  are  of  opinion  that  the  judgment  of  the  cor- 
poration court  of  the  <Atj  of  Lynchburg,  in  this 
case,  quashing  the  Indictment  against  the  said  de- 
fendiant,  P.  A.  Kiise,  la  erroneous,  and  that  it  must 
be  reversed  and  annulled,  and  the  case  be  re- 
manded to  the  said  corjjoration  court  of  the  city 
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uf  Lynchburg,  with  Instntotlons  to  proceed  In  oca- 
formity  to  the  law  and  the  opinlod  of  this  oonrt 
Judgment  reversed. 


(8$  Va.  2»5) 

Tbout'b  Adu'b  «.  Tbout's  Aoji^. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
13, 1888.) 

CONTBAOTS. 

A  wife  made  a  written  agreement  with  oer. 
tain  heirs  of  her  husband  that  she  would  relinquish 
her  right  of  dower  and  distributive  share  In  con- 
sideration of  the  heirs,  each  jraying  to  her  15,000, 
at  the  death  of  her  husband.  In  pnrsnance  of  the 
agreement  each  of  the  heirs  made  and  delivered  to 
the  wife  his  bond  for  (5,000,  payable  at  the  death 
of  her  husband.  The  agreement  was  afterwards 
delivered  up  to  and  canceled  by  the  wife,  but  she 
still  retained  the  bonds.  On  her  hnsband's  death 
she  received  her  distributive  share.  Held,  that 
there  could  be  no  recovery  on  the  bonds  by  her 
administrator,  as  the  agreement  was  canceled  by 
the  wife,  and  never  penormed  by  her. 

Phlegar,  Berkeley  A  Johnson,  for  appel- 
lant.   Fenn  cS  Cocke,  for  appellee. 

Lact,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Boanoke  city,  ren- 
dered at  the  April  term,  1888.  The  case  is 
as  follows :  The  bill  was  filed  at  November 
rules,  1886.  in  the  circuit  court  of  Roanolcft 
city,  by  the  administrator  of  Mrs.  Martha  B. 
Trout,  deceased,  to  enforce  an  agreement 
made  between  the  said  Mrs.  Trout  and  her 
husband.  John  Trout,  in  July,  1881,  whereby 
he,  in  consideration  of  her  uniting  with  him 
in  conveying  a  certain  tract  of  land  to  one 
Joseph  I.  Doran,  agreed  to  bequeath  to  her 
at  bis  death  810,000. 

The  bill  alleges  that  the  said  John  Trout 
had  died  intestate,  leaving  his  widow,  Mutha 
B.  Trout,  surviving  him,  and  unprovided  for 
by  will;  that  the  said  John  Trout  was,  during 
the  coverture,  seised  of  extensive  real  proper- 
ty ;  that  he  had  alienated  a  quantity  to  his  chil- 
dren by  a  former  marriage,  his  wife  uniting 
with  him  in  the  sale;  that  he  subsequently 
conveyed  $40,000  worth  of  real  estate  to  the 
said  Joseph  I.  Doran;  that  his  wife,  the  said 
Martlia  B.  Trout,  declined  to  join  in  execu^ 
ing  the  deed  of  conveyance  to  the  said  Doran 
for  the  said  tract  of  land,  and  to  relinquish 
her  contingent  right  of  dower  thereini  until 
and  unless  her  husband,  the  said  John  Trout, 
should  give  her  a  reasonable  compensation 
for  such  relinquishment,  and  for  the  similar 
rights  on  the  other  lands  which  they  had  al- 
ready united  In  conveying;  that  thereupon 
the  said  John  Trout  agreed  with  her  to  ^va 
her  $10,000,  which  he  placed  in  the  hands 
of  his  son,  Henry  S.  Trout,  and  his  son-in- 
law,  Peyton  L.  Terry,  to  be  paid  to  hex 
at  his  death,  and  made  his  will,  bequeathing 
her  $10,000,  and  the  house  and  lot  in  which 
he  resided,  for  her  life;  that  an  agreement  in 
writing  was  entered  into  by  the  said  Martha 
B.  Trout  and  the  said  Henry  8.  Trout  and 
Peyton  L.  Terry,  by  which  the  said  Henry 
andPeytoncovenanl^dasfolIowB.viz.:  "ThiU 
immediately  upon  the  death  of  the  said  John 
Trout  the  said  Trout  and  Terry  bound  them- 
selves each  to  pay  to  her  the  sum  of  $5,000; 
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and  she  agreed  to  relinqnlsh  and  release  all 
claim  to  the  $10,000  provided  for  her  under 
her  husband's  will,  and  to  accept  the  pay- 
ment of  (tie  said  sums,  and  the  real  estate  de- 
vised to  her  by  the  said  wUl,  in  foil  sattefao- 
tion  of  all  right  or  claim  to  dower,  or  to  a 
distributive  share  in  the  personal  property  of 
her  said  husband."  The  word  "or"  is  not 
distinct  enough  to  be  copied,  and  it  is  said  by 
tbe  copyist  to  be  either  "or"  or  "and."  tluch 
discussion  was  indulged  in,  and  some  testi- 
mony taken,  on  this  dispute,  but  I  regard  it 
■8  immateriaL  Tbe  meaning  must  have  been 
tbe  same  whichever  was  actually  written; 
and,  moreover,  in  the  view  we  talte  of  this 
case,  the  agreement  itself  is  immaterial. 

The  agreement,  being  signed,  was  delivered 
to  H.  S.  Trout,  and  the  said  Henry  and  Fey- 
ton  each  executed  an  agreement  as  follows, 
viz.:  "85,000.  Immediately  after  the  death 
ef  John  l^out,  I  promise  to  pay  to  Mrs.  Mar- 
tha B.  Trout  five  thousand  dollars,  the  same 
stipulated  upon  by  me  in  a  contract  made  on 
this  day  between  P.  L.  Terry,  Henry  8.  Trout, 
and  Mrs.  Martha  B.  Troiit,  the  interest  to  be 
paid  to  John  Trout  during  his  life,"  etc. 
The  matter  stood  thus  until  Mrs.  Ttont  be- 
came dissatisfied  with  the  arrangement,  and 
upon  her  complaint  her  contract  was  dellv- 
wed  up  to  her  and  canceled  by  tearing  there- 
from the  names,  and  the  will  of  her  husband 
destroyed.  But  she  l<ept  the  bonds  of  95,000, 
and  at  her  death  this  suit  was  brou^t  by 
her  administrator,  she  having  survived  her 
basband. 

The  defense  Is  that,  when  Mrs.  Trout  re- 
fused to  unite  in  the  sale  to  Doran,  her  hus- 
band agteed  to  provide  for  her  by  will,  and 
made  bis  wiO,  as  stated ;  that  subsequently 
ibe  became  dissatisfied  with  the  way  the  mat- 
ter stood,  and,  upon  the  ground  that  her  hus- 
band might  not  keep  the  faith,  and  might  de- 
•troy  the  will  if  he  chose,  she  asked  for  the 
stated  contract  and  two  TKnids,  and  received 
tbem  as  security  for  the  due  execution  of 
bis  will,  as  agreed;  that  subsequently  Mrs. 
Trout  a^ed  for  tbe  agreement  for  inspection, 
and  refused  to  again  deliver  it,  and  tore  off 
the  signatures,  but  kept  the  bonds.  Mrs. 
Trout  abandoned  tbe  above  stated  agreement 
when  she  found  that  her  distributive  share  of 
the  personal  estate  would  amount  to  more 
than  the  $10,000  provided  for  her  by  the  other 
arrangement.  That  she  did,  during  her  life- 
time, receive  the  real  estate  mentioned  in  the 
will,  which  was  prepared,  and  afterwards 
destroyed  in  the  life-time  of  the  maker,  and 
that  she  was  actually  paid  over  811,000  out 
of  the  personal  estate  of  her  husband,  (the 
proceeds  of  tbe  sale  to  Doran,)  and  that  the 
original  agreement  aud  the  bonds  having 
been  executed  to  be  in  lieu  of  her  said  share 
of  the  personal  estate,  and  she  having  de- 
stroyed the  agreement  and  received  the  dis- 
tributive share  aforesaid,  her  administrator 
tonid  not  now  collect  of  tbe  appellees,  Henry 
8.  Trout  and  Peyton  L.  Terry,  the  bonds 
which  were  executed  to  be  in  Ueu  thereof. 
There  were  depositions  taken,  tbe  two  96,000 


bonds  and  said  agreement,  with  tbe  algn^ 
tures  torn  therefrom,  were  exhibited,  and  at 
the  hearing  the  circuit  court  dismissed  tba 
bill  of  Mrs.  Trout's  administrator,  and  ba 
applied  for  and  obtained  an  appeal  to  this 
court. 

We  think  tbe  decree  of  the  circuit  ooart 
was  plainly  right.  The  bill  was  demurred 
to,  and  the  demurrer  was  overruled  by  the 
court,  and  the  bill  dismissed  on  tbe  merits. 
The  demurrer  is  ably  argued  by  tbe  learned 
counsel  for  the  appellees,  (the  bill  t)eing 
claimed  by  them  to  be  multifarious,)  being 
a  demand,  first,  against  Henry  S.  Trout,  as 
administrator,  and  then  against  bim  individ- 
ually for  S5,000,  and  then  against  Peyton 
L.  Terry  on  his  promise  to  pay  $5,000,  thus, 
it  is  contended,  stating  two  distinct  causes  of 
action  wholly  inconsistent  with  each  othert 
and  Incapable  of  standing  together:  citing 
Insurance  Ck>.  v.  Devore,  83  Ya.  267, 2  S.  £. 
Rep.  438,  and  other  cases.  We  waive  this 
question,  however,  because  in  this  case,  if 
the  bill  bad  been  held  to  he  multittrious,  it 
would  have  been  proper  to  dismiss  It  at  tbs 
hearing,  and  this  was  done,  (Hudson  t. 
Kline,  9  Qrat.  379;  Beckley  t.  Palmer,  11 
Grat.  625;  Oreen  v.  Massie,  21  Orat.  356; 
Bart.  Ch.  Pr.  252;)  and  the  order  of  the  cir- 
cuit court  Is  plainly  right 

There  is  no  principle  upon  wblcb  tbis 
agreement  can  be  enforced.  (1)  It  was  can- 
celed and  annulled  by  the  parties  thereto. 
(2)  It  was  to  be  in  lieu  of  a  distribntiva 
share  of  the  estate,  which  was  not  surren- 
dered, but  was  demanded  and  received  aftet 
the  agreement  tiad  been  canceled.  Ttie  i^ 
cree  ot  tbe  circuit  court  of  Boaaoke  lAty,  ap- 
pealed from,  is  afiSrmed. 

<8S  Va.  S91) 

Thomas  et  al.  v.  Fabkbbs'  Nat.  Bank  car 
Salku  et  tU. 

(Suprenw  Court  of  Appeala  of  VtrgiKla.    SepV 
18.1889.) 

JVDIOIAX.  SaUI— CONVnut^nOH— PABTmON. 

1.  Where  defendant's  undivided  Interest  In 
certain  lands  is  sold  to  Batisfy  certain  liens,  and 
no  upset  bid  is  offered  at  tbe  sale,  and  it  does  not 
appear  that  tbe  prloe  paid  was  Inadeqoate,  and  no 
guaranty  is  given  that  a  higher  prloe  would  ba 
realized  by  a  resale,  suoh  sale  is  properly  coo- 
firmed,  notwithstanding  a  certificate  filed  ^  da- 
fendant  that,  In  the  opinion  of  the  several  aflfanta 
therein,  defendant's  Interest  In  snob  land,  if  sev- 
ered, would  oommand  a  higher  price,  but  without 
statingtbe  facta  on  wblcb  snob  opinion  is  based. 

2.  Tbe  sale  of  such  land  before  it  was  parti- 
tioned U  not  erroneous,  wbete  no  objection  thereto 
la  offered  either  at  tbe  sale  or  at  tbe  time  the  de- 
cree was  entered,  and  nothing  appears  indloatinc 
that  defendant  was  prejudiced  thereby. 

Appeal  from  circuit  court,  Montgomery 
county. 

Phlegar  <ft  Johnson,  for  appellants.  Mr. 
Tompkins,  for  appellees. 

Lewis,  P.  This  was  a  salt  in  tbe  drcntt 
court  of  Montgomery  county  to  subject  the 
lands  of  the  defendants,  John  M.  Thomas 
and  Giles  D.  Thomas,  to  the  satisfaotion  of 
the  judgment  Uens  thereon.    The  liens  and 
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their  priorities  were  duly  ascertxiDed  and  re- 
ported, after  which  there  was  a  decree  of  sale. 
Among  the  luida  ordered  to  be  sold  was  a 
tract  of  898}  acres,  situate  in  Montgomery 
ooanty,  which  was  jointly  owned  by  the  de- 
fendant Giles  B.  Thomas  and  his  wife,  Mrs. 
Matilda  C.  Thoihas,  and  as  to  which  the  com- 
missioner of  sale  repwted  that  he  had  sold 
tfie  undivided  moiety  of  Giles  D.  Thomas 
therein  for  86,024.25,  apon  the  terms  speci- 
fied in  the  decree  of  sale.  The  confirmation 
of  the  sale,  however,  was  opposed  by  John 
M.  Thomas,  who,  in  some  of  the  debts  upon 
which  the  judgments  sought  to  be  enforced 
had  been  obtained,  was  a  joint  principal  with 
Giles  D.  Thomas,  and  in  others  his  surety, 
and  the  groands  of  his  objection  were  (1) 
that,  before  a  decree  of  sale  was  entered,  par- 
tition of  the  land  between  Giles  D.  Thomas 
and  his  wife  onght  to  have  been  made;  and 
(2)  that  the  price  bid  for  the  land  was  in- 
adequate. He  also  filed  with  his  exceptions 
a  certificate,  subscribed  and  sworn  to  by  vari- 
ous persons,  which  is  in  these  words:  "We 
are  of  opinion  that  if  the  land  of  Giles  D. 
Thomas  was  divided  between  himself  and  his 
wife,  and  the  interest  allotted  to  Mm  sold,  It 
would  bring  at  least  825  per  acre."  The  dif- 
ference between  this  estimate  of  the  value  of 
the  interest  and  the  price  for  which  it  actually 
•old  is  65,213.25.  The  exceptions,  however, 
were  overruled,  and  the  sale  was  confirmed 
by  the  decree  complained  of. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree.  While  it  is  true  that  before 
confirmation  of  a  judicial  sale  the  contract  is 
incomplete,  and  the  accepted  bidder  is  not  re- 
garded as  the  purcliaser,  yet,  in  acting  upon 
the  report  of  sale,  the  court  must  exercise, 
not  an  arbitrary,  but  a  sound  legal  discretion, 
in  view  of  all  the  circumstances  of  the  case, 
firock  v.  Bice,  27  Grut.  816;  Coles  v.  Coles, 
88  Va.  525,  6  S.  E.  Rep.  673;  Todd  v. 
Manufacturing  Co..  84  Ya.  586,  5  S.  £.  Bep. 
676.  In  the  present  case  it  is  not  ques- 
tioned, nor  do  we  doubt,  that  it  was  compe- 
tent for  the  appellant  John  M.  Thomas  to 
object  to  the  confirmation  of  the  sale,  inas- 
much as  hu  is  Jointly  bound  for  the  debts  re- 
ported in  the  cause,  and  the  proceeds  of  the 
sale  are  not  suflacient  to  pay  all  the  debts; 
but  we  do  not  think,  in  view  of  the  eironm- 
stances,  that  there  was  error  in  confirming 
the  sale.  No  upset  bid  was  offered,  nor  any 
guaranty  given  or  offered,  that,  in  the  event 
of  a  resale,  the  interest  of  Giles  D.  Thomas 
would  bring  a  better  price;  nor  is  there  any- 
tiling  in  the  record  which  warrants  the  con- 
clusion that  the  interest  was  sold  for  an  in- 
adequate price. 

The  certificate  filed  with  the  exceptions  to 
the  report  of  sale  is  extremely  vague,  and 
merely  embodies  the  expression  of  an  opinion 
on  the  part  of  the  signers  of  the  paper  that, 
if  Iiis  interest  in  the  land  were  assigned  to 
him  in  severalty,  it  would  bring  at  least  $25 
per  acre.  But  the  grounds  upon  which  this 
opinion  is  based  are  not  stated,  nor  does  any- 
tliing  appear  In  the  record  to  enable  as  to 


form  an  estimate  as  to  the  probable  value  of 
such  an  opinion.  It  is  not  stated  wtiere  tlie 
affiants  reside,  or  what  opportunities  tii^ 
liave  had,  if  any,  of  correctly  estimating  tba 
value  of  the  land,  and  it  is  merely  an  infer- 
ence that  they  are  acquainted  with  the  land 
at  all.  For  anglit  the  recoi-d  shows,  they  may 
have  never  seen  it,  or  know  nothing  of  the 
value  of  it;  and  yet  their  certificate  of  opin- 
ion is  the  only  evidence  adduced  by  the  ap- 
pellant. 

There  is  no  absolute  rule  which  forbids  a 
sale  of  land  in  a  case  like  this  before  partition 
is  made.  The  court,  liowever,  must  exercise 
in  every  such  case  a  sound  discretion,  liavlng 
a  due  regard  to  the  interests  of  aU  concerned. 
The  general  rule  undoubtedly  is  that,  before 
a  sale  is  decreed,  any  cloud  on  the  title,  or 
any  Impediment  of  any  kind  to  a  fair  sale, 
ought  to  be  removed,  as  far  as  it  is  practici^ 
ble  to  do  so,  in  order  that  the  land  may  be 
sold  to  the  best  advantage.  Horton  v.  Bond, 
28  Grat.  815;  Bossett  v.  Fisher,  11  Grat.  492; 
Terry  v.  Fitzgerald,  82  Grat.  843;  Brown  ▼. 
Lawson ,  9  8.  £.  Bep.  1014.  But  what  is  suoh 
an  impediment  must  be  determined  upon  the 
oircumstancea  of  each  particular  case.  Be< 
cause  a  sale  of  an  undivided  interest  in  one 
case  would*  result  in  a  sacrifice,  it  does  not 
follow  that  suoh  must  necessarily  be  the  r» 
suit  in  every  similar  case;  and- therefore  no 
infiexible  rule  on  the  subject  can  be  laid 
down. 

In  the  present  case  there  was  no  objection 
to  the  decree  of  sale  when  the  decree  was  en- 
tered, or  at  any  time  before  tbe  sale  was 
made;  and  as  there  is  nothing  to  sliow  that 
the  appellant,  who  alone  is  complaining,  has 
l>een  prejudiced  by  the  sale,  the  decree  must 
beafilrmed. 


Tcbnbb's  Ash'b  e. 


(88  Vn. 
STAPI.KS  tt  al. 


(Supreme  Court  eif  AppeaU  of  Vtrginla.    Sept 

Dsoisiox  OH  Fbiob  Afpsal. 

1.  The  oondusiveDess  of  s  decision  by  the  su- 
preme court  on  appeal,  by  wbloh  the  principles  of 
a  caase  are  settleo,  is  not  affected  by  the  fact  that 
addiUonal  evidence  Is  taken  after  tbe  oaa*  goes 
back  to  tbe  trial  court. 

3.  Tbe  supreme  court  will  not  review  one  of  its 
own  decrees,  in  the  same  canseL  rendered  at  a  pre- 
vious term,  even  though  error  therein  be  apparent 

Appeal  from  circuit  court,  Pulaski  ooanty. 
A.  M.  Lyhrook,  for  appellants.    Btaplet, 
Tompkins  i  fhUgar,  for  appellee. 

Lewis,  P.  This  appeal  is  the  sequel  to 
Staples  V.  Turner,  29  Grat  830.  It  appears 
from  the  record  that  in  November,  1871, 
the  appellee,  Samuel  G.  Staples,  executor 
of  Abram  Staples,  deceased,  liad  a  settle- 
ment with  Murray  Turner,  administrator  ef 
Bufus  Turner,  deceased,  when  a  balance  was 
found  to  be  due  the  administrator  of  $1,176. 
This  balance  was  subsequently  assigned  to 
Hardin  W.  Reynolds  and  James  H.  Rangdey, 
for  whose  benefit  two  actions  at  law  w«e 
brought  to  recover  it.  Thereupon  Staples 
filed  his  bill  in  equity  for  an  injunction  and 
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an  account,  alleging  that  there  were  errors 
in  the  above-mentioned  settlement,  and  that 
the  agreement  between  the  parties  was  that 
he  was  to  be  held  individually  responsible 
only  for  what  was  due  from  him  in  his  indi- 
vidual character.  The  cause  was  referred  to 
a  commissioner,  who  reported  a  balance  due 
by  the  plaintiff  of  $964,  and  for  this  sum  a 
decree  was  rendered  against  him.  This  court, 
however,  on  appeal,  reversed  the  decree,  on 
the  ground  that  the  commissioner,  in  stating 
the  account,  had  blended  the  plaintiff's  indi- 
vidual matters  with  his  accounts  as  executor, 
and  because  the  decree  proceeded  upon  the 
idea  that  Staples  was  personally  liable  for  the 
whole  account,  notwithstanding  it  was  ex- 
pressly agreed  that  he  should  only  be  bound 
for  what  was  charged  against  hira  individu- 
ally; and  the  cause  was  remanded  for  atk  ac- 
count to  be  taken  to  ascertain  what,  if  any- 
thing, was  due  from  him  individually.  After 
the  case  went  back  to  the  circuit  court,  the 
defendants  in  the  original  bill  filed  a  cross- 
bill, insisting  that  the  above-mentioned  sum 
of  $964  was  due  from  Staples  individually, 
and  praying  that  a  decree  be  rendered  against 
bim  in  their  favor  for  that  amount.  The 
cause  was  again  referred  to  a  commissioner, 
pursuant  to  the  mandate  of  this  court,  and  a 
decree  was  finally  rendered  confirming  the 
commissioner's  report,  ascertaining  a  balance 
due  to  Staples  individually  by  Turner's  ad- 
ministrator of  $235.43.  and  to  Turner's  es- 
tate by  Staples  as  executor  of  $1,078.99;  and 
from  this  decree  an  appeal  was  allowed  by 
one  of  the  judges  of  this  court. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree.  It  was  expressly  held  by  this 
court  on  the  former  appeal  that  the  sum  of 
$964.01  was  not  due  by  Staples  individually, 
and  that  his  personal  liability  extended  no 
further  than  for  what  was  charged  against 
bim  individually  in  the  settlement  of  No- 
vember, 1871,  as  appeared  from  the  agree- 
ment of  the  parties  at  the  time.  And  the 
very  grounds  upon  which  it  is  now  insisted 
that  he  is  liable  for  the  whole  balance  due  the 
estate  of  Turner  were  set  up  in  the  answer 
to  the  original  bill,  so  that  the  matter  is  res 
adjudioata;  and  the  fact  that  additional  ev- 
idence was  taken  after  the  case  went  back  to 
the  circuit  court  does  not  affect  the  conclu- 
siveness of  the  decree  by  which  the  princi-. 
pies  of  the  cause  were  settled. 

The  decree  of  the  circuit  court  was  declared 
to  be  erroneous  because  it  proceeded  "  upon 
the  idea  that  Samuel  Q.  Staples  is  personally 
Uable  for  the  whole  account,  although  it  was 
agreed  that  be  should  only  be  bound  for  what 
was  charged  against  him  individually,  and 
because  it  dissolved  the  injunction  for  $964, 
which  was  the  balance  due  B.  Turner's  ad- 
ministrator, in  the  opinion  of  the  circuit  court, 
upon  the  whole  account,  individually  and 
fiduciary."  It  is  true  nothing  was  said,  ei- 
ther in  the  opinion  or  the  decree  of  this  conrt, 
as  to  the  W.  R.  Staples,  Mendenhall,  Hous- 
ton, and  Kellogg  tickets;  but  the  principle 
was  none  the  less  finally  settled  that  Samuel 


O.  Staples  was  liable  only  for  what  waa 
charged  against  him  individually,  in  the  set- 
tlement above  mentioned;  and  whether  right 
or  wrong — as  to  which  we  express  no  opin- 
ion— this  view  is  conclusive  of  the  matter, 
since  the  rule  as  laid  down  in  Campbell's 
Ex'rs  V.  Campbell's  Ex'r,  22  Grat  649,  and 
in  numerous  Bul>sequent  cases,  is  that  it  is 
not  competent  for  this  court  to  review  one  of 
its  own  decrees  rendered  at  a  previous  term, 
even  though  error  therein  be  apparent.  The 
decreia  complained  of  must  therefore  be  af- 
firmed. 

(8S  Ga.  «8) 

MaoInttbbo.  Cotton  States  Life  Im.  Co. 

{Supreme  Court  of  (Teorgrlo.    Sept.  10, 1889.) 
LiFB  ImuRUtox— Ihtkrbst  on  FasiauMB— Fsaub 

— lUOHBS. 

1.  The  policy  of  life  insurance  Involved  In  this 
case,  iDterpreted  by  Its  own  terms,  without  aid 
from  eztrinsio  eviaenoe,  imports  that  ptemiom 
money  not  paid  up,  but  rettined  by  the  assnied  •• 
a  loan  made  to  hun  by  the  company,  was  to  bear 
interest  from  the  time  the  premium  became  due. 
Kach  annual  premium,  as  to  the  foil  amount  there- 
of,  was  due  at  the  time  fixed  by  the  policy  tor  its 
payment,  and  ao  much  of  the  money  as  was  not 
then  paid  remained  due  for  the  pnrpoae  of  bearing 
interest,  and  it  here  interest,  during  the  whole  pe- 
riod the  assured  retained  it  as  a  loan,  to-wlt,  up  to 
the  matnrl^  ot'the  policy. 

2.  Nothing  appears  In  the  eztrinslo  evidenoe 
which  reouires  or  jnatifles  a  different  oonstmotlon 
of  the  policy,  in  reference  to  the  question  of  Intep- 
est,  from  that  to  which  its  own  terms  give  rise. 

8.  A  clause  in  the  prospectus  of  the  company 
saying:  "We  require  interest  on  one  loan  paid  an- 
nually in  advance;  all  other  interest  paid  ny  divi- 
dends, "—did  not  import  a  guaranty  by  the  company 
that  the  dividends  would  be  enmolent  to  pay  all 
other  interest,  but  signified  merely  thatdlvidenda, 
80  far  as  they  might  be  suffloient,  would  be  !•• 
ceived  in  discharge  of  interest,  save  that  whloh 
was  specified  as  payable  in  advance. 

4.  Upon  the  facts  of  the  oaae,  an  sltemattv* 
prayer  in  the  dedaratioo  for  a  rescission  of  the 
contract  of  insurance  for  alleged  fraud  ought  not 
to  be  granted  after  the  lapse  of  more  than  ISyeai* 
after  the  fraud,  if  any,  waa  committed. 
{SyUainu  by  tM  Court.) 
Error  from  superior  court,  Bibb  ooanty; 
GusTiN,  Judge. 

Hill  <t  Harris  and  Bacon  <t  Rutherfordt 
for  plaintiff  In  error.  Lanier  d  Anderson, 
for  defendant  in  error. 

Blboki.et,C.  J.  L  According  to  the  terms 
of  the  policy,  the  company  insured  the  life  of 
Maclntyre,  In  January,  1870,  for  $10,000. 
payable  at  the  expiration  of  15  years,  or  at  bis 
death,  in  the  event  of  his  dying  before  that 
period  expired.  The  consideration  of  tt» 
contract  waa  "an  annual  premium  of  $736.60, 
to  be  paid  on  the  24th  of  January  in  each 
and  every  year,  for  fifteen  years  next  suc- 
ceeding the  date  of  this  policy,  or  during  its 
continuance;  which  annual  premium  Is  to  be 
paid  in  the  manner  following:  An  annual 
loan  of  $368.  and  a  cash  annual  premium  of 
$368.60,  to  be  paid  on  the  24tb  day  of  Janu- 
ary." From  the  sum  insured  were  to  be  de- 
ducted "the  balance  of  the  year's  premium 
on  this  policy,  if  any,  and  also  ail  the  notes 
or  credits  for  premiums  thereon,  and  other 
indebtedness  of  the  insured  to  this  company." 
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Among  the  conditions  set  out  in  the  instru- 
ment was  one  declaring  that  "if  the  premi- 
ums due  on  this  policy  shall  not  be  paid  at 
the  time  above  mentioned,  and  the  interest 
on  one  note  or  credit  for  premiams  on  this 
policy  paid  annually,  in  advance,  to  this  com- 
pany, or  Its  authorized  agent,  •  •  *  this 
policy  shall  terminate  and  become  void  and 
of  no  effect."  What  is  the  proper  construc- 
tion of  the  policy  on  the  question  whether 
the  loans  bore  interest  while  the  policy  was 
running  to  maturity?  Did  the  interest  re- 
quired to  be  paid  in  advance  upon  one  loan 
only  include  all  the  interest  that  was  to  accrue 
upon  all  the  loans?  Or  did  each  loan  bear, 
in  addition  to  this  paid-up  Interest,  lawful 
interest  for  each  year,  save  one,  that  elapsed 
after  the  loan  was  made?  We  have  quoted 
from  the  document  the  sole  expression  touch- 
ing interest  which  it  contained,  and,  were 
that  expression  the  only  clue  to  the  meaning 
of  the  policy,  there  might  be  some  diflBculty 
in  arriving  at  the  conclusion  that  more  in- 
terest accruf  d  than  was  required  to  be  paid 
in  advance;  but,  as  the  policy  made  the  whole 
premium  for  Oiich  year  due  in  January,  the 
whole  would  have  been  payable  then  in  cash, 
had  it  not  been  stipulated  that  nearly  half  of 
each  should  be  payable  in  a  loan.  No  time 
was  expressed  for  the  loan  to  become  due; 
but.  as  it  was  a  substitute  for  cash,  it  seems 
to  us  that  it  ought  to  be  considered  due  for 
the  purpose  of  bearing  interest  at  the  time  it 
was  made.  No  doubt  it  was  intended  to  run 
on  without  payment  until  the  policy  matured, 
but,  to  make  it  the  equivalent  of  cash,  it 
would  have  to  be  treated  as  an  investment  of 
that  much  money,  producing  an  income, 
which  income,  as  no  other  measure  was 
adopted,  could  be  measured  only  by  the  law- 
ful rate  of  interest, — 7  per  cent,  per  annum. 
The  contract,  on  this  question,  as  well  as  on 
every  other,  ought  to  be  construed  with  ref- 
erence to  the  nature  of  the  business  in  which 
the  insurance  company  was  engaged.  Its 
business  was  to  accumulate  money,  not  only 
for  the  benefit  of  its  stockholders,  but  for  the 
redemption  of  its  policies.  There  can  be  no 
presumption  that  it,  or  those  who  dealt  with 
it,  contemplated  the  lending  of  its  assets  gra- 
tuitously, or  for  merely  friendly  accommoda- 
tion, without  interest.  How  could  such  an 
institution  afford  to  leave  half  of  its  premi- 
ums in  the  hands  of  its  patrons,  unemployed 
and  unproductive?  Or  how  could  it  afford 
to  accept  a  single  year's  interest,  paid  in  ad- 
vance, as  compensation  for  the  use  of  loans 
spreading  over  various  periods  from  fifteen 
years  to  one  year,  respectively?  It  seems  to 
us  that  such  a  system  of  business  cannot  ra- 
tionally be  supposed  to  have  been  adopted,  or 
to  have  been  in  the  contemplation  of  either 
of  the  parties  to  this  contract.  AH  writings 
are  to  receive  a  reasonable  construction,  with 
reference  to  the  nature  of  the  business  or 
subject-matter  to  which  they  relate.  It  would 
be  unreasonable,  even  to  the  verge  of  ab- 
surdity, to  hold  that  a  business  corporation, 
such  as  a  bank  or  an  insurance  company,  in- 


tended to  loan  its  funds  for  years  upon  yean, 
in  the  regular  course  of  its  business  transac- 
tions, without  interest  or  income  as  compen- 
sation to  it  for  the  use  of  them,  by  the  bor- 
rower. Moreover,  under  the  charter  of  this 
company,  (Acts  1868,  p.  47.)  each  of  the  in- 
sured was  entitled  to  participate  in  the  prof- 
its, by  sharing  in  dividends.  The  chief,  it 
not  the  only,  capital  employed  in  producing 
dividends  in  behalf  of  policy-holders,  we  may 
assume,  was  money  taken  in  as  premiums 
from  the  insured  on  their  respective  policies. 
If  some  of  the  insured  paid  the  whole  of  their 
premiums  in  cash,  and  some  paid  only  half, 
themselves  borrowing  from  the  company  the 
other  half,  there  would  be  a  great  inequiality 
in  allowing  dividends  to  both  these  classes  on 
equal  terms;  and  the  charter  contains  noth- 
ing warranting  unequal  terms,  either  with 
reference  to  furnishing  money  with  wbioh 
to  produce  profits,  or  in  the  distribution  at 
dividends. 

We  cannot  escape  the  conviction  that,  as 
the  whole  annual  premium  upon  the  policy 
now  in  question  became  due  in  January  of 
each  year,  the  contract  really  meant  that  the 
company  was  to  have  for  it,  as  a  whole,  either 
the  cash,  so  as  to  use  the  same  itself,  or  the 
equivalent  of  cash,  if  the  insured  retained  the 
money  for  its  own  use,  under  the  name  of 
"loans."  This  equivalence  could  be  arrived 
at  by  computing  legal  interest  on  the  loans, 
and  in  no  other  way.  Our  conclusion  is  that 
the  court  below  construed  the  policy  rightly, 
and  that  unpaid  interest  on  the  various  loans, 
as  well  as  their  principal,  was  to  be  deducted 
from  the  $10,000  on  final  settlement,  after 
maturity  of  the  policy.  While  the  general 
rule  no  doubt  is  that  interest  will  not  accrue 
without  contract,  express  or  implied,  until 
after  default  in  making  payment,  yet  the 
usual  instances  of  implied  contract  for  inter- 
est enumerated  in  the  books  are  not  exhaust- 
ive, but  the  implication  "extends  to  every 
case  in  which  the  circumstances  indicate  a 
manifest  intention  on  the  part  of  the  creditor 
to  claim  interest,  and  on  the  part  of  the  debt- 
or to  accede  to  such  a  claim. "  2  Story,  Const, 
g  1485. 

2.  The  next  question  is  whether  anything 
appears  in  the  extrinsic  evidence  which  ought 
to  vary  or  modify  the  construction  of  the  pol- 
icy, based  upon  its  terms,  at  which  we  have 
arrived.  The  extrinsic  evidence  consists,  in 
part,  of  a  printed  circular  or  prospectus  is- 
sued by  the  company,  and  used  by  its  agent 
in  procuring  the  application  for  insurance 
which  was  made  by  Maclntyre,  and  in  pursu- 
ance of  which  the  policy  issued.  Without 
passing  upon  the  question  respecting  the  use 
of  the  prospectus  to  add  to,  contradict,  or 
vary  the  policy  in  it*  legal  effect,  (as  to  which 
see  Insurance  Co.  t.  Buse,  8  Ga.  534;  Bliss, 
ins.  §§  382, 388.)  we  will  consider  briefly  the 
terms  of  the  prospectus  bearing  upon  the 
matter  of  Interest  on  loans,  and  see  whether 
they  are  inconsistent  with  the  policy  itself, 
interpreted  as  we  have  construed  it.  Three 
relevant  expressions  ocour  in  the  prospectus, 
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— ^the  flrst  in  these  words:  ."The  loan  plan  is 
as  safe  and  profitable  to  the  comany,  and  as 
beneficial  to  the  policy-holders,  as  the  all- 
cash  plan,  because  the  loans  bear  interest, 
and  are  perfectly  safe."  The  second  is  in 
these  words:  "We  require  interest  on  <me 
loan  paid  annually,  in  advance ;  all  other  in- 
terest paid  by  dividends."  The  third,  which 
follows  immediately  after  the  second,  is  in 
these  words:  "When  the  annual  premium 
amounts  to  $50  or  more,  a  loan,  if  desired, 
will  be  given  for  half  of  the  amonnt,  (more 
or  less  the  fraction  of  a  dollar;)  but  on  all 
sueh  loons  seven  per  cent,  interest  must  be 
paid  every  year,  in  advance  A  failure  to 
pay  the  interest  in  all  cases  forfeits  the  pol- 
icy." The  last  of  these  clauses,  if  standing 
alone,  would  plainly  import,  not  only  that 
the  loans  bore  interest  every  year,  but  that 
all  the  interest  had  to  be  paid  in  advance; 
and  while  the  latter  requirement  is  checked 
by  the  immediately  preceding  clause,  as  well 
as  by  the  policy,  there  is  nothing  in  either  of 
the  preceding  clauses  to  negative  the  impli- 
cation that  interest  would  run  during  the 
whole  period  the  loans  were  outstanding. 
The  first  clause  states,  expressly,  "the  loans 
bear  interest;"  and  the  second,  after  saying 
that  the  interest  of  one  loan  must  be  paid 
annually,  in  advance,  adds,  "all  other  inter- 
est paid  by  dividends. "  What  other  interest 
could  be  referred  to  in  this  clause  save  legal 
interest  upon  the  loans  from  their  date  to  the 
maturity  of  the  policy,  with  one  annual  pay- 
ment made  in  advance  on  each  deducted? 
It  is  manifest,  therefore,  that  the  scheme  in- 
dicated by  the  prospectus  as  to  the  accrual 
of  interest  upon  loans  is  the  same  precisely 
as  that  involved  by  fair  implication  in  the 
terms  of  the  policy. 

The  other  extrinsic  evidence  on  the  sut)- 
Ject  is  the  parol  testimony  set  out  in  the  re- 
port, and  it,  likewise,  plainly  shows  that, 
throaghontthe  n^otiations,  both  parties  con- 
templated that  there  would  be  continuously 
accruing  interest  upon  the  loans;  the  only 
possible  misunderstanding  being  as  to  whetlt- 
er  that  interest,  or  .any  of  it,  would  have  to 
be  paid  by  the  insured  otherwise  than  by  the 
application  of  his  share  of  the  contemplated 
dividends.  We  may  add  that  nothing  to  the 
contrary  is  intimated  or  indicated  upon  the 
face  of  the  statements  furnished  annually  by 
the  company  to  the  insured  by  way  of  caU 
for  payment  of  the  cash  part  of. the  premium, 
together  with  the  advance  annual  payment 
of  interest  on  one  loan,  according  to  the 
terms  of  the  policy.  The  object  of  the  state- 
ment was  simply  to  show  each  year  how 
much  cash  was  then  due  from  the  insured, 
and  for  what  it  was  due.  There  was  no  oc- 
casion to  set  out  accrued  interest  which 
would  not  be  payable  until  the  maturity  of 
the  policy,  and  no  attempt  to  show  how  the 
account  stood  between  the  parties,  further 
than  the  account  for  unpaid  cash  then  or 
shortly  to  become  due  and  payable.  Any  in- 
ference tending  to  negative  the  right  of  the 
company  to  the  interest  now  in  controversy, 


founded  on  the  absence  of  any  such  interest 
from  the  statoment,  would  t>e  whdly  iilogio> 
al  and  unwarranted. 

8.  Having  seen  ttiat,  whether  we  look  in- 
side or  outside  of  the  policy,  or  both  inside 
and  outside,  interest  on  loans  accrued,  and 
continued  to  accrue  until  the  policy  matured, 
the  question  remains  to  be  considered  wheth- 
er or  not  the  company,  in  its  contract  with 
the  insured,  warranted  or  guarantied  that 
the  dividends  would  or  should  be  sufficient  to 
discharge  all  the  interest  not  included  in  the 
advance  payments  expressly  provided  for  by 
the  terms  of  the  policy.  Several  considera- 
tions bearing  upon  this  question  are  to  be  no- 
ticed. In  tbt  first  place,  there  Is  no  author- 
ity in  the  charter  empowering  the  company, 
or  authorizing  its  olBcers  or  agents,  to  make 
such  a  warranty.  Seoondiy.  Nothing  of  the 
kind  appears  in  the  policy,  the  writing  sol- 
emnly executed  for  the  purpose  of  maidfest- 
ing  the  contract  between  the  parties,  and  the 
undertakings  and  obligationa  of  the  company 
assumed  as  parts  of  that  contract.  A  stipa- 
lation  so  important  as  this  cannot  be  supposed 
to  have  been  left  out  of  the  writing,  untosa 
done  by  mistake,  and  no  mistake  is  alleged, 
and  no  application  made  to  reform  or  ctKrect 
the  policy  in  this  particular  or  any  other. 
Under  these  circumstances,  if  such  an  under- 
taking on  the  part  of  the  company  was  In  the 
contemplation  of  the  parlies  while  the  nego- 
tiations were  in  progress,  as  the  parol  evi- 
dence might  seem  to  indicate,  it  must  be  as- 
sumed now,  after  the  lapse  of  more  than  15 
years,  that  when  the  contract  was  finally 
closed,  and  ite  terms  reduced  to  writing,  this 
feature  of  the  preceding  negotiations  was  de- 
liberately abandoned,  and  constituted  no  part 
of  the  terms  of  the  contract  as  finally  closed. 
Thirdly.  The  clause  in  the  prospectus,  quoted 
above,  saying:  "We  require  interest  on  on« 
loan  paid  annually  in  advance;  all  other  inter- 
est paid  by  dividends," — even  had  it  been  in- 
serted in  the  policy,  would  not  necessarily 
import  such  a  warranty  or  guaranty  as  is 
now  in  question.  The  more  reasonable  con- 
struction of  it  would  be  that  such  interest 
might  be  paid  in  dividends,  and  would  be  so 
paid  if  the  dividends  proved  adequate.  Tliis 
would  leave  the  amount  of  the  dividends  to 
the  risk  of  the  party  who  was  to  be  benefited 
by  them;  namely,  the  insured.  The  charter 
made  them  his  property,  declaring  that "  nine- 
tenths  of  the  net  profits  thus  accruing  should 
be  placed  to  the  credit  of  the  mutual  polfa^- 
holders,  who  shall  participate  in  the  mutual 
profits  of  the  company  in  proportion  to  the 
amount  of  premium  paid,  respecUvely,  and 
which  may  be  applied,  as  desired  by  the  pol- 
icy-holder, to  the  reduction  of  premium,  in- 
crease of  policy,  or  drawn  by  tdm  or  her  in 
cash,  as  provided  for  in  the  by-laws."  Wby 
should  the  company  undertake  to  guaranty  to 
any  policy-holder  that  his  share  of  the  divi- 
dends should  bo  sufficient  in  amount  to  keep 
down  unpaid  interest  on  his  loans?  How 
could  the  company  giro  such  a  guaranty  to 
one  policy-bolder,  imd  not  to  all?    And  liow 
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to  ftnj  or  all,  consistently  with  bnsiness  prin- 
ciples, or  witii  legal  and  moral  duty,  in  tlie 
conduct  of  an  institution  whose  declared  divi- 
dends bad  to  be  limited  to  "net  profits." 
Charter,  art.  5,  §  8.  Surely  the  company  had 
no  power  or  means  to  produce  net  profits  up 
to  any  arbitrary  or  coilTentional  amount;  and, 
unless  it  bad  such  power  or  means,  liow  could 
it  stipulate  with  any  policy-holder  that  his 
due  share  in  the  dividend  should  be  so  much, 
or  enough  to  pay  any  pai't  of  his  debt  to  the 
company,  whether  principal  or  interest?  The 
true  meaning  of  the  prospectus,  in  the  clause 
which  we  are  considering,  is  and  was  that 
dividends  should,  so  to  speak,  be  a  legal  ten- 
der for  aU  interest,  except  that  required  to  be 
paid  in  advance.  This,  no  doubt,  is  the  mean- 
ing which  the  company  attached  to  it,  and 
which,  as  we  think,  those  accepting  policies 
issued  by  the  company  should  have  attached 
to  it.  Any  other  construction  would  be  too 
literal  and  narrow  for  either  of  the  parties  or 
a  court  to  adopt  and  act  upon.  Contemplated 
from  a  business  or  legal  stand-point,  we  are 
unable  to  discover  the  slightest  reason  why 
the  interest  which  was  to  accrue  upon  the 
loans  was  to  be  measured  by  the  dividends, 
rather  than  by  the  legnl  rate  of  interest  pre- 
scribed by  the  law  of  tlie  state.  It  appears 
from  the  record  that  dividentls  to  the  amount 
of  $567.80  accrued  to  the  plaintiff  during  the 
period  for  which  he  was  insured;  and  for  this 
sum  the  company  gave  him  due  credit,  and 
the  same  was  deducted  on  the  trial  Iwlow 
from  the  amount  uf  interest  with  which  be 
was  chargeable.  To  this  extent  the  interest 
was  "paid  by  dividends;"  and  the  only  rea- 
son why  all  the  interest  was  not  so  paid  was 
that  there  were  no  more  dividends,  as  far  as 
the  evidence  shows,  to  be  thus  applied. 

4.  Touching  the  alternative  prayer  in  the 
declaration  for  a  rescission  of  the  contract  on 
the  ground  of  fraud,  we  shall  be  very  brief. 
The  fi-aud  complained  of  is,  in  substance,  that 
the  company's  agent  represented  that  the  bus- 
iness of  the  company  was  of  such  extent  that 
Its  profits  weresuflScient  to  protect  the  policy- 
bolders  against  liability  for  the  loans,  and  all 
interest  thereon,  and  that  the  business  would 
be  carried  into  new  fields,  and  still  further 
extended.  No  speciBc  fact  as  to  what  the 
business  amounted  to  appears  to  have  been 
represented  by  the  agent.  He  gave  no  figures, 
and,  so  far  as  appears,  was  asked  for  none, 
either  as  to  past  or  prospective  business.  If 
the  plaintiff  had  Intended  to  make  these  state- 
ments— the  agent's  representations — ^the  ba- 
sis of  his  action,  in  contracting  with  the  com- 
pany,  due  care  on  his  part  wo  uld  have  req  uired 
that  he  should  have  inquired  into  details,  and 
ascertained  how  much  business  the  company 
was  doing,  wiiat  its'  net  profits  amounted  to, 
and  what  assurance  the  agent  bad  that  there 
would  be  an  increase  of  business,  etc.  If 
this  care  was  exercised,  and  reports  or  state- 
ments emanating  from  the  company  were  ex 
hibited,  read,  and  relied  upon,  it  should  be 
•bown  what  these  reports  or  statements  con- 
tained, and  in  what  respect  they  were  un- 


true. After  the  plaintiff  had  stood  upon  the 
contract,  as  delivered  to  him  in  writing,  foi 
15  years  or  more,  in  which  writing  none  ol 
these  representations  appeared,  it  is  certainly 
too  late  fOr  him  to  call  upon  a  court  to  rescind 
the  contract  in  his  behalf;  more  especially 
where  he  has  not  yet  made  for  himself  any 
absolute  election  to  rescind  it,  but  has  found- 
ed bis  salt  in  part  upon  the  contract  as  good 
and  valid,  and  only  daims  a  rescission  in  the 
event  that  his  construction  of  it  is  not  coi^ 
rect.  He  certainly  had  the  means  of  discov- 
ering, long  before  the  15  years  elapsed,  wheth- 
er the  company  was  really  doing  the  business 
which  the  agent  represented  it  was  doing, 
and  whether  the  extension  and  increase  of 
which  the  agent  spoke  had  been  realized. 
So  far  as  appears,  be  made  no  inquiry  upon 
the  subject,  and  entered  into  no  investiga. 
tion,  until  after  the  company  had  carried  the 
risk  for  the  full  term,  and  had  thus  fully  and 
completely  performed  its  undertaking,  so  fat 
as  risk  of  life  was  concerned.  In  view  of  all 
the  facts  in  the  record,  we  think  the  charg* 
of  the  court  upon  this  branch  of  the  case- 
namely,  that  there  could  be  no  rescission  un- 
less the  jury  could  discover  some  way  of  re* 
storing  the  parties  to  their  original  situation- 
was  as  favorable  to  the  plaintiff  as  the  law 
would  warrant.  Had  application  been  made 
in  due  time  for  rescission,  the  case  would 
have  been  a  weak  one,  inasmuch  as  a  large 
part  of  the  agent's  representations  must  have 
been  matter  of  opinion  only,  and  Inasmuch  as 
the  residue  consisted  of  generalities,  with  no 
specification  as  to  details  and  particular  facts; 
but  the  application  being  only  in  the  alterna- 
tive, and  coming  at  so  late  a  day,  it  Is  stiil 
weaker,  and  so  much  out  of  time  and  mannw 
that  it  appears  to  us  to  merit  little  or  no  con 
sideration.  In  Insurance  Co.  v.  Carter,  66 
Ga.  228,  there  were  no  such  obstacles  to  a  re- 
scission as  those  which  the  present  case  pr^ 
sents. 

We  have  thus  dealt  with  the  topics  apper* 
taining  to  the  controversy  which  were  dlfr 
cussed  in  argument,  and  we  think  oar  treat- 
ment  of  them  has  been  sufficiently  oompr»> 
hensive  to  take  in  the  substance  of  all  the 
material  points  and  questions  presented  bf 
the  motion  for  a  new  trial.  Without  dealing 
with  each  of  these  separately,  we  consider 
them  all  as  virtually  deposed  of  by  what  we 
have  ruled.  The  court  committed  no  error 
in  refusing  a  new  trial.    Judgment  affirmed. 


(82  Oa.  SOI) 

Matob,  Etc..  of  Maoon  «.  East  Tsmras- 

SBK,  y.  Sc  G.  Bt  Co. 

(Supreme  Court  of  aeora^a.    Sept.  10, 1880.) 

KiiUlO^D  OOKPANUS— OaAim— LUOTATIONS. 

1.  Where  a  statute,  granting  to  a  railroad  coa^ 

Sany  part  of  the  public  domain  of  a  city,  provides, 
1  effect,  that  tae  grant  shall  not  be  operative 
without  the  assent  of  the  mTinieipal  authoritieat 
Uld  that  the  terms,  oonditions,  and  Umitations  of 
the  grant  shidl  be  matter  of  agreement  between 
said  anthoritles  and  the  company,  and  where,  on 
application  of  the  company  to  the  dty  for  its  oon> 
seat,  the  monioipal  aattaorlties  l«y  down  tarmat 
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conditiODS,  or  limitations,  and  there  Is  not  some 
writinfc,  executed  by  the  company,  accepting  or 
assenting  to  the  same,  the  question  of  acoeptance 
of  the  grant  by  the  company  is  one  of  fact  for  do- 
dsion  by  a  jury. 

2.  If  the  compaoT  did  aooept  the  grant  with  the 
limitation  put  on  it  by  the  oi^  in  ^vlng  its  con- 
sent,— namely,  for  so  long  as  the  property  should 
be  used  for  railroad  purposes,  as  speoiSed  in  the 
statute, — the  property,  if  not  appropriated  to  any 
of  these  purposes  within  a  reasonable  time,  would 
cease  to  be  uteoted  by  the  statutCj  and  would  again 
be  the  public  domain  of  the  city,  just  as  it  was  be- 
fore; there  being  no  oonsideration  for  the  grant, 
save  the  local  benefits  which  might  be  expected  to 
result  from  the  use  of  the  premises  in  the  manner 
oonteoiplated. 

8.  If  the  g^rant  was  accepted,  but  terminated. 
or  became  subject  to  be  terminated,  b7  reason  of 
non-usrr,  the  proper  party  to  re-enter  or  bring  suit 
for  the  premises  was  not  the  state,  but  the  city, 
whether  the  limitation  to  the  uses  expressed  be  re- 
garded as  a  special  limitation  strictly,  or  only  as  a 
condition  subsequent. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
GusTiN,  Judge. 

R.  W.  Patterson  and  mil  it  Harris,  for 
plaintiSs  in  error.  Bacon  <&  Rutherford,  for 
defendant  in  error. 

Blbcklet,  C.  J.  As  the  court  below  re- 
stricted the  functions  of  the  jury  to  the  single 
question  of  identity  of  the  premises  in  dis- 
pute, we  shall  deal  with  the  case  and  discuss 
it  only  far  enough  to  show  that  this  restric- 
tion was  erroneous.  We  think  two  addi- 
tional questions  were  for  determination  by 
the  jury, — the  first  being  whetiier  the  Macon 
&  Brunswick  Railroad  Oompany  accepted  the 
grant  made  to  it  by  the  state  in  conjunction 
with  the  city  of  Macon;  and  tbe  second, 
whether,  if  it  did,  that  oompany,  or  its  suc- 
cessor, the  East  Tennessee,  Virginia  &  Geor- 
gia Railway  Company,  lost  the  grant  by  fail- 
ure to  devote  the  property,  within  a  reason- 
able time,  to  the  objects  and  purposes  for 
which  it  was  acquired. 

1.  At  the  time  the  act  of  1863  (Acts  1863, 
p.  225)  was  passed,  the  title  to  the  Macon  re- 
serve was  not  in  the  state,  but  was  in  the 
corporate  authorities  of  the  city  of  Macon; 
'the  same  having  passed  out  of  the  state  by 
the  act  of  1856,  (Acts  1855-56.  p.  495.)  It 
was  not  the  purpose  of  the  act  of  1863  to 
grant  to  the  Macon  &  Brunswick  Company  a 
donation  of  gratuity;  for  the  act  wa<*  not 
passed  by  the  general  assembly  in  the  method 
prescribed  touching  donations  by  the  consti- 
tution of  1861.  Code  1863,  §  4948.  Had  it 
been  so  passed,  the  yeas  and  na>'s  would 
have  been  entered  on  the  journals  of  each 
bouse.  Id.  §  4940.  We  have  examined 
these  Journals,  (House,  p.  167;  Senate,  p. 
146,)  and  find  that  the  yeas  and  nays  were 
not  so  entered.  The  act  may  well  t>e  con- 
strued, therefore,  (since  by  its  own  terms  it 
would  have  no  force  without  the  assent  of 
the  city  council  of  Macon,)  as  a  conveyance 
from  that  municipality  to  the  railroad  com- 
pany, made  in  consideration  of  local  benefits 
to  the  city  expected  to  be  derived  from  the 
use  of  the  property  in  the  manner  contem- 
plated by  the  act.    The  preceding  act  of  1856 


expressly  disabled  the  city  to  alien,  or  even 
offer  to  sell,  alien,  or  convey.  The  act  ot 
1863  took  off  this  restriction  as  to  the  prem- 
ises to  wbich  the  latter  act  applied.  Perhaps 
the  most  accurate  view  would  be  to  treat  the 
act  as  a  joint  grant  made  by  the  state  and 
city;  the  title  to  the  property  at  that  time  be- 
ing in  the  city,  and  the  city's  assent  to  the 
grant  being  expressly  required.  The  Ian* 
guage  of  the  act,  including  the  caption 
thereto,  is  as  follows:  "An  act  to  grant  the 
use  of  certain  grounds  in  the  Macon  reserve 
to  the  Macon  and  Brunswick  Railroad  Com- 
pany, and  the  Milledge'ville  Railroad  Com- 
pany, for  depot  purposes,  with  the  consent 
of  the  city  of  Macon.  Section  1.  Be  it  en- 
acted by  the  general  assembly  of  the  state  of 
Georgia  that  the  state  of  Georgia  will,  and 
hereby  does,  grant  to  tbe  Macon  and  Brans- 
wick  Railroad  Company  and  tbe  Milledge- 
ville  Railroad  Company  ten  acres  each,  out 
of  the  lands  t>elonging  to  what  is  known  as 
the  '  Macon  Reserve,'  to  be  used  by  said 
railroad  companies  for  depots,  shops,  and 
other  conveniences  and  fixtures  necessary  for 
said  railroad  companies,  (the  assent  of  the 
city  council  of  Macon  being  first  had  thereto,) 
upon  such  terms,  conditions,  and  limitations 
as  shall  be  agreed  upon  between  tbe  city 
council  of  Macon  and  said  railroad  compa- 
nies." Section  2  repeals  confiicting  laws. 
It  will  be  seen  that  tbe  "terms,  conditions, 
and  limitations"  were  left  to  be  agreed 
upon  .  between  the  city  council  and  the 
railroad  company.  Of  course,  therefore,  no 
title  whatever  passed  to  the  company  by 
mere  force  of  the  act  itself.  It  follows  that 
whether  any  terms,  conditions,  and  limita- 
tions were  agreed  upon,  and,  if  so,  what 
these  were,  must  be  determined  as  a  prelim- 
inary for  holding  that  the  company  acquired 
any  interest  in  the  land ;  and  surely  these 
matters  cannot  be  adjudicated  as  pure  ques- 
tions of  law,  but  are  in  large  degree  ques- 
tions of  fact,  depending  upon  what  took 
place  between  the  city  council  and  the  com- 
pany, and  upon  subsequent  conduct,  as 
shown  by  the  evidence,  both  written  and  un- 
written. 

If  enough  appeared  in  the  documents  to 
form  tbe  basis  of  a  conclusive  legal  presump- 
tion that  the  company  accepted  the  grant  up- 
on the  terms,  conditions,  and  limitations  laid 
down  in  the  report  of  the  committee,  which 
the  city  council  adopted,  then  the  aid  of  the 
jury  upon  this  part  of  the  case  could  l>e  dis- 
pensed with;  but  no  writing  appears  in  the 
record  whicli  shows  that  the  company  ever 
agreed  to  the  terms,  conditions,  and  limits-^ 
tions  proposed  by  the  city  council.  Without 
such  agreement,  either  express  or  implied, 
what  the  legislature  did,  and  what  the  city 
council  did,  would  be  of  no  avail,  since,  by 
the  provisions  of  the  act,  some  agreement  b»^ 
tween  the  council  and  tbe  company  was  ab- 
solutely essential.  Admitting  that  it  would 
follow,  from  the  fact  that  the  action  of  coun* 
cil  was  in  response  to  a  petition  made  to 
it  by  the  company,  that  tbe  company's  ao- 
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ceptanoe  might  be  presumed,  yet  this  pre- 
sumption would  not  be  conclusive.  It  would 
only  be  prima  faeie,  and  might  be  overcome 
by  circamstances  tending  to  show  that  the 
company  did  not  accept;  such,  for  instance, 
as  that  it  never  took  poaseasion  of  the  prem- 
ises, or  exercised  dominion  over  them,  and 
delayed  for  an  unreasonable  time  appropriat- 
ing them  to  the  use  contemplated  by  the  grant. 
It  would  be  extremely  harsh  and  arbitrary 
logic  to  infer,  with  the  force  of  a  conclusive 
presumption,  that,  because  the  company  in- 
vited the  city  to  consult,  it  thereby  gave  the 
city  a  carte  blanoTie  to  fix  any  terms,  condi- 
UoDS,  or  limitations  it  might  choose  to  im- 
pose. 

2.  There  can  be  no  doubt  that,  if  the  Ma- 
con &  Brunswick  Company  accepted  the 
grant  on  the  terms  fixed  by  the  city  council 
of  Macon,  (and  it  could  accept  no  other.)  it 
was  with  the  limitation  that  the  estate  ac- 
quired was  to  exist  only  so  long  as  the  prop- 
erty was  used  for  the  purposes  specified  in  the 
act.  Such  a  liniltHtion  is  distinguished  from 
an  ordinary  conditiijn  subsequent,  inasmuch 
as  it  marks  the  limit  or  boundary  beyond 
which  the  estate  conveyed  could  not  con- 
tinue to  exist.  2  Bl.  Coram.  155,  156;  2 
Minor.  Inst.  263;  2  Washb.  Real  Prop.  23-25, 
(457-459;)  Smith.  Ex.  Int.  §§34-42;  2  Kent, 
Comm.  129;  Henderson  v.  Hunter,  59 Fa.  St. 
885;  Ashley  v.  Warner,  II  Gray,  43.  Where 
the  mode  of  use,  however,  not  a  special  or 
collateral  limitation,  as  we  consider  it,  but  a 
condition  subsequent,  the  use  would  have  to 
be  begun  within  a  reasonable  time,  in  order 
to  save  the  estate  from  forfeiture.  Hayden 
V.  Inhabitants  of  Stoughton,  5  Pick.  528;  Al- 
len V.  Howe,  105  Mass.  241;  Hamilton  v. 
Elliott,  5 Serg.  fkU.  375.  According  to  some 
Authorities,  a  grant  made  fora  charitable  use 
is  not  forfeited  by  non-user.  McKisaick  v. 
Pickle,  16  Pa.  St.  140;  Pickle  v.  McKissick, 
21  Pa.  St.  232.  Here  there  was  no  charita- 
ble motive  or  object  involved;  and,  as  we 
have  seen,  the  grant  was  not  made  by  the 
general  assembly  as  a  donation  or  gratuity. 
Nor  can  we  suppose  that  it  was  intended  as 
such  by  the  municipal  authorities  of  Macon. 
Nothing  was  paid  for  it  directly  by  the  com- 
pany, and  no  consideration  is  expressly  men- 
tioned in  the  documents  relating  to  it;  but 
there  can  be  no  doubt  that  local  benefits  were 
in  contemplation,  which  benefits  could  be 
realized  only  by  the  use  of  the  property  in 
the  manner  specified.  As  long  as  the  com- 
pany held  it  with  a  view  to  improve  and  use 
it  in  that  manner,  the  holding  was  not  in- 
consistent with  the  terms  of  the  grant;  but 
after  the  lapse  of  a  reasonable  time,  under 
all  the  circumstances,  for  the  actual  use  to 
commence,  if  it  did  not  commence  the  com- 
pany's estate  was  terminated  ipso  faeto,  if 
the  words  relating  to  the  use  be  construed 
as  a  limitation,  and,  if  construed  as  a  condi- 
tion subsequent,  the  estate  was  forfeited,  or 
became  subject  to  forfeiture  upon  entry  made, 
or  action  brought  in  behalf  of  the  proper 
party.    In  some  jorisdictiona  the  question  of 


reasonable  time  seems  to  be  for  decision  by 
the  courts;  but  under  our  system,  where,  as 
in  this  case,  some  of  thefacts  bearing  upon  the 
case  are  not  evidenced  by  writing,  we  think 
the  solution  of  the  question  iBforthejury.  If 
the  grant  had  been  otherwise  paid  for  by  the 
company,  it  might  well  be  said  that  no  ques- 
tion of  reasonable  time  would  be  involved,  or, 
if  involved,  that  a  very  remote  time  would 
be  reasonable.  But,  any  and  all  other  con- 
siderations being  wanting,  it  results  that  a 
period  of  time  reasonably  necessary  for  the 
purpose,  under  all  the  circumstances,  must 
have  been  in  contemplation;  for  otherwise 
the  property  might  have  gone  out  of  use  al- 
together. If  the  company  conld  hold  it  be- 
yond a  reasonable  time  without  commencing 
the  use,  it  could  do  so  for  all  time;  so  that, 
if  reasonable  time  be  not  the  limit  to  non- 
user,  there  is  no  limit  whatever.  It  follows, 
from  what  has  been  said,  that,  if  a  reasonable 
time  had  elapsed  before  the  assets  of  the  Ma-. 
con  &  Brunswick  Railroad  Company  were 
seized  and  sold  out,  that  company  had  lost 
the  grant,  and  these  premises  were  not  its 
property  at  the  time  of  the  sale.  But,  if  a 
reasonable  time  had  not  then  elapsed,  the 
company  now  claiming  as  its  successor  would 
be  entitled  to  any  additional  time  required, 
when  added  to  the  time  already  elapsed  when 
it  succeeded  to  the  former  company's  rights, 
to  complete  the  period;  and  if,  when  this  ac- 
tion was  brought,  the  period  of  reasonable 
time  was  complete,  whether  completed  while 
the  right  was  in  the  former  company,  or  not 
until  the  latter  acquired  it,  the  present  action 
was  maintainable,  provided  it  was  brought 
by  the  proper  party. 

3.  We  have  no  doubt  whatever  that  the 
proper  party  to  bring  the  action  was  the 
mHyor  and  council  of  the  city  of  Macon. 
That  corporation  had  the  title,  under  the  act 
of  1856,  save  in  so  far  as  it  parted  with  the 
same  under  the  act  of  1863.  The  state  nev- 
er has  resumed  the  title  to  any  part  of  the 
Macon  reserve,  bnt,  on  the  contrary,  by  the 
act  of  1866,  (Acts  1866,  p.  89,)  has  for  s  con- 
sideration, to-wit,  SIO.OIX),  paid  by  the  an- 
thorities  of  the  city  of  Macon,  relinquished 
to  the  city  council  all  the  state's  contingent 
interest,  and  vested  the  same  in  the  mayor 
and  council.  We  do  not  cite  this  last  act  as 
legislation  necessary  to  the  conclusion  which 
we  have  reached;  for,  whether  the  title  of 
the  railroad  company  was  terminated  by  lim- 
itation or  by  condition  subsequent,  the  title 
would  go  back  to  where  it  was,  under  tbv 
act  of  1856,  and,  if  re-entry  or  suit  was  nec- 
essary to  such  a  restoration  of  title,  the  prop- 
er party  to  re-enter  or  to  bring  suit  would  be 
the  city  of  Macon,  and  not  the  state. 

Except  sach  matters  as  are  involved  di- 
rectly or  indirectly  in  the  points  we  have  dis- 
cussed, we  find  no  error  in  the  record  which 
we  deem  material;  and  we  leave  the  new 
trial,  which  must  be  had,  to  take  place  under 
such  light  touching  the  law  of  the  case  as 
has  been  shed  by  this  opinion.  Judgment 
reversed. 
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(SupreiM  Court  of  Oeorgia.    Bept  10, 1889.) 

PABTmB8HII>— MlBTAEI— BQCITT. 

L  Where  tbere  was  a  mistake  In  partnership 
books.  In  consequence  of  which  the  interest  of  the 
selling  partner  In  the  bulk  of  the  partnership  as- 
sets seemed  much  larger  than  It  was,  and  the  mis- 
take was  unknown  to  both  partners,  and  neither 
was  in  laches  in  respect  to  its  discovetr,  and  whore 
the  purchase  by  one  from  the  other  of  such  inter- 
est was  made  at  a  price  evidently  based  on  the  er- 
roneous state  of  the  books,  the  price  being  paid  in 
full  before  the  mistake  was  discovered,  the  conse- 
quences of  the  mistake  ought,  in  eqnity,  to  be  cor- 
rected, if  it  can  be  done  without  Injustice  to  the 
selling  partner. 

2.  Whotber,  after  It  is  too  late  for  a  rescission, 
the- correction  can  be  made  by  refunding  a  part  of 
the  purchase  price,  and,  if  so,  how  much  ought  to 
be  refunded,  are  questions  de{>ending  upon  natural 
justice  and  equity,  under  aU  the  circumstances, 
and  these  may  be  treated  as  questions  of  fact  for 
determination  by  a  jury. 

3.  Suggestion  that  the  case,  in  its  totality,  be 
submitted  to  the  juir;  of',  if  either  part^  objects, 
under  Code,  {  4206,  that  among  the  specific  ques- 
tions submitted  the  above  be  included. 

(SvIIobtu  tv  the  Court.) 

Error  from  superior  court,  Obatham  coun- 
ty; Adams,  Judge. 

Oto.  A.  Mercer,  for  plaintiff  in  error.  Den- 
mark <&  Adams,  for  defendant  in  error. 

fii^OKLGV,  C.  J.  1.  Under  tlie  evidence, 
tbere  is  no  possible  doubt  that,  upon  taking 
an  account  of  stock  of  the  partnership  on 
June  30, 1886,  entries  were  made  in  the  part- 
nership books  allowing  that  Branch  had  an 
interest  in  tlie  partnership  assets  to  the 
amount  of  $17,721.71,  and  ttiat  Cooper  had 
a  like  interest  to  the  amount  of  910,542.68. 
It  ia  equally  certain  that,  in  consequence  of  a 
mistake  in  computing  the  assets,  resulting 
from  entering  and  counting  certain  stocks, 
bonds,  etc.,  twice,  these  sums  did  not  cor- 
rectly measure  the  interest  of  either  partner; 
the  amount  to  the  credit  of  each  being  too 
large  by  65,000.  or  upwards.  Both  partners 
were  ignorant  of  the  mistake,  and,  so  far  as 
appears,  neither  of  them  bad  cause  to  suspect 
that  the  books  were  not  absolutely  correct. 
Inasmuch  as  the  difference  between  their  in- 
dividu^  accounts  rendered  their  clear  net  in- 
terest in  the  assets  unequal,  there  was  no 
measure  of  the  interest  of  each,  at  least  as  to 
the  bulk  of  the  assets,  except  the  books.  The 
books  constituted  the  partnership  register,  by 
which  the  interest  of  each  partner,  in  the  reg- 
ular course  of  business,  would  be  measured; 
and  it  is  clear,  therefore,  that  either  or  both 
partners  had  a<  right  to  look  to  the  l>ooks,  and 
may  have  been  expected  to  do  so.  as  a  basis 
for  computing  the  value  of  the  interest  of 
either,  when  offered  tor  sale.  As  tbere  was 
no  reason  to  suspect  any  error  in  the  books, 
we  can  see  nocause  for  attributing  to  Branch 
laches  or  neglect  in  not  looking  outside  or  be- 
yond them,  or  in  accepting  l^em  as  correct, 
without  a  special  examination  to  verify  them. 
Whether  Cooper  negotiated  on  the  basis  of 
tlie  books  or  not,  he  must  have  known  that 
Branch,  as  a  rational  man,  would  resort  to 
them  as  a  basis;  and  it  is  clear,  from  the  ev- 
idence, that  Branch  did  so;  that,  in  making 


his  contract  for  the  purchase  of  Cooper's  in- 
tei'est,  he  was  influenced  by  the  books,  treat- 
ing them  as  correct.  As  they  were  not  cor- 
rect, but  contained  a  material  mistake,  of 
which  both  parties  were  ignorant,  and  that 
mistake  influenced  Branch  in  making  tbs 
contract,  it  was  a  mutual  mistake,  whether 
it  influenced  Cooper  or  not  He  himself  tes- 
tiSes  ihat  he  thought  the  books  correct;  had 
no  doubt  of  it;  and  was  astonished  afterwards, 
up  to  the  point  of  Incredulity,  when  he  heard 
that  the  error  had  been  discovered.  He  was 
so  startled  that  he  became  ill.  One  fact  tes- 
tified to  by  him  Is  decisive  upon  the  intention 
of  both  parties  to  oonsununate  their  bargain, 
as  hnally  closed  between  them,  upon  the  basis 
of  the  business  as  it  stood  on  June  30,  1886. 
The  contract  for  the  sale  of  Cooper's  interest 
was  made  atx>ut  the  middle  of  the  following 
July,  and  the  dissolution  was  to  take  place 
on  tlie  31st  of  July.  Cooper  testUea  that  ia 
the  final  contract  it  was  agreed  that  he  should 
remain  until  the  end  of  the  month,  and  should 
receive,  as  his  compensation  for  the  business 
of  July,  $400.  This  shows  that  his  interest, 
as  it  existed  on  the  SOtb  of  June,  when  the 
books  were  made  up,  was  the  r^  subject- 
matter  of  the  sale,  and  that  there  was  a  sep- 
arate and  distinct  stipulation,  covering  the 
firm  operations  for  the  whole  of  July,  by 
which  bis  income  for  that  month  was  flxed 
definitely  at  9400, — about  the  twelfth  part  of 
his  half  of  the  profits  made  by  the  firm  in 
the  preceding  year,  ending  June  80th. 

The  result  of  the  mistake  being  to  cause 
Branch  to  contract  for  the  purchase  of  Coop- 
er's interest,  and  to  pay  for  it  at  a  price  sot- 
eral  thousand  dollars  in  excess  of  its  real 
value,  and  in  excess  of  the  value  which  would 
have  been  shown  by  the  books  had  they  been 
correct,  there  can  be  no  doubt  that,  apart 
from  the  mere  form  and  shell  of  contract. 
Cooper  received  more  for  bis  interest  than  ia 
equity  and  good  conscience  he  was  entitled 
to.  Had  the  facts  been  as  both  parties  thought 
them  to  be.  Branch  would  have  had  value  re- 
ceived for  all  he  paid  out;  but  the  mistake  Ol 
fact  as  to  the  quantum  of  Cooper's  interest 
in  the  bulk  of  the  assets  caused  Branch  to 
promise  and  to  pay  several  thousand  doUan 
for  which  he  got  nothing.  If  the  consa> 
quences  of  the  mistake  can  be  repaired  bylha 
resources  of  a  court  of  equity,  they  certain^ 
ought  to  be.  Kot  to  be  able  to  afford  some 
remedy  in  such  a  case  would,  to  use  the  lan- 
guage of  Chancellor  Kent,  after  Lord  Bldon, 
be  "a  great  defect  in  the  moral  jurisdiction  of 
the  court." 

2.  It  is  Obvious  that  the  mistake  was  dis- 
covered too  late  to  admit  of  a  rescission  ot 
the  contract;  the  discovery  not  being  mada 
until  the  books  were  closed  for  the  next  year, 
which  was  done  May  31,  1887, — "a  month 
earlier  than  had  been  customary  while  the 
firm  existed  and  transacted  butdness.  The 
discovery  was  confirmed  and  made  certain 
by  the  services  of  an  expert  employed  for  tha 
purpose,  whose  examination  was  completed 
early  in  August.    Beforeany  one  bad  knowl- 
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edge  or  intimation  of  the  mistake,  tlie  whol« 
purchase  price  bad  been  paid  in  full,  and 
Cooper  bad  incurred  expenses  In  founding 
another  business  of  likekind,  and  was  engaged 
in  otrrying  it  on.  The  situation  of  the  par- 
ties had  8o<cbanged  tttat  to  restore  the  ttattu 
quo  l>etweeQ  tiieni  waa  altogetlier  impossible. 
The  only  means,  therefore,  of  repairing  the 
Gonsequifnces  of  the  mistake,  would  be  to  al- 
low Branch  to  recover  back  from  Cooper  so 
much  of  the  price  paid  as  had  nothing  to  rep- 
resent it  in  the  value  of  Cooper's  interest, — 
tlie  subject-matter  of  the  sale. 

It  is  said  that  to  allow  this  would  be  to 
make  a  new  contract  for  the  parties;  espe- 
cially as  Cooper  would  not  have  sold  for  a  less 
price  had  he  known  of  ttie  mistake.  Un- 
doubtedly there  is  m\ioh  force  in  this  sugges- 
tion; but  we  tliink  the  sounder  view  of  the 
law  is  that  in  aU  business  dealings  there  is, 
if  neither  party  be  in  laches,  an  implied  agree- 
nient  to  correct  mutual  mistakes,  and  repair 
their  consequences,  when  the  same  can  be 
done  without  injustice;  and  we  can  see  no 
injustice  whatever  to  Mr.  Cooper  in  reqair> 
ing  him  to  refund  so  much  of  the  price  as  re- 
sulted from  the  mistake,  and  for  which  he 
gave  no  value.  In  ascertaining  the  amount 
which  he  ought  to  refund,  he  should  be  al- 
lowed the  beneQt,  not  only  of  the  value  of  bis 
interest  as  exhibited  by  the  books  when  purged 
of  the  mistake,  but  any  additional  value  which 
his  interest  really  had  at  the  time  of  the  sale. 
Though  Mr.  Branch  made  the  purchase  at  the 
bock  valuation,  yet  he  should  account  for  ail 
he  got  at  its  real  value,  not  merely  at  the 
value  shown  by  the  books  after  correction ; 
for  certain  assets,  such  as  the  lease  of  the 
store,  eto.,  were  not  shown  by  ttie  books  at 
all,  and  it  would  not  be  just  to  correct  in  tils 
favor  the  mistake,  without  making  him  ac- 
count for  every  dollar  in  value  which  be  re- 
ceived, whether  entered  on  the  books  or  not. 
Thus,  if  the  true  value  was  as  found  by  the 
jury  97,368,  rather  than  85,182.60,  as  shown 
by  the  books  purged  of  the  error,  the  differ- 
ence between  the  former  sum  and  what  he 
paid,  to-wit,  810,000,  should  be  the  measure 
of  his  recovery.  So  it  seems  to  as ;  but  wheth- 
er there  would  be  injustice,  under  all  the  cir- 
cumstances of  the  case,  in  requiring  Mr. 
Cooper  to  refund,  as  well  as  how  much  ought 
to  be  refunded,  may  well  be  treated  as  a 
question  of  fact  for  a  jury.  The  rule  of  law 
on  the  subject  seems  to  us  to  be  the  rule  of 
natural  justice  only.  There  is  no  obstacle  in 
the  law  requiring  Cooper  to  refund  so  much 
as  in  natural  justice  he  ought  to  refund;  and 
he  can  be  required  to  refund  that  much,  but 
no  more. 

We  distinguish  this  case  from  Steadwell 
T.  Morris,  61  Ga.  97,  in  several  particulars. 
In  that  case  there  was  no  measure,  by  the 
partnership  books,  of  the  interest  bought  and 
sold.  There  was  nothing  showing  that  the 
mistake  was  mutual,  or  that  the  party  ag- 
grieved by  it  was  not  in  laches,  <uid  there 
waa  no  attempt  to  repair  the  consequences 
vntii  after  the  lapse  of  several  years.    Here, 


books  of  the  firm,  treated  alike 'by  both  part- 
ners as  correct,  by  mistake  mcitsured  values 
erroneously.  There  is  no  ground  for  imputr 
ing  a  want  of  diligenc«  to  either.  The  mis- 
take was  discovered  and  verified  within  a 
reasonable  time,  and  this  bill  for  redress  Was 
filed  within  about  six  months  after  the  veri- 
hoation. 

3.  The  several  questions  of  practice  made 
in  the  record  need  not  be  speciHcally  dealt 
with,  as  they  are  not  likely  again  to  arise. 
We  have  preferred  to  conflne  our  examina^ 
tion  to  the  substantial  merits  of  the  contro- 
versy; and  what  we  have  ruled  will  serve, 
we  think,  as  a  aufBcient  guide  on  another 
trial.  The  case  should  be  tried  over;  and,  as 
it  involves  in  so  large  a  degree  principles  of 
natural  equity,  we  would  suggest  that  it  t)e 
submitted  to  the  jury  in  its  totality,  with  in- 
structions from  the  court  as  to  the  law,  con* 
formable  to  the  views  announced  in  this  opin^ 
Ion.  Should  the  parties,  or  either  of  them, 
not  acquiesce  in  this  suggestion,  but  claim 
the  right  given  by  Code.  §  4206,  it  would  be 
well  for  the  court  to  submit,  as  special  ques>- 
tions  of  fact,  with  others,  the  two  which  we 
have  indicated,  namely,  whether,  according 
to  naturiil  justice,  anything,  under  all  the 
circumstances,  ought  to  be  refunded,  and,  if 
anything,  how  much.   Judgment  reversed. 


PovLLAiN  »t  ail  e. 


(82  Oa. 

Brown. 
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(Supreme  Court  of  OeorgUu    Sept.  16, 1889.) 

E^XSCITTOKS  ASD  ADMINIBTBATORS— BONDB. 

1.  Under  Ck>de  6a.  J  2555,  providing  that  salei 
by  an  administrator  of  property  belonging  to  a  de- 
cedent's estate  must  be  by  leave  of  the  ordinary, 
except  that  annual  drops  may  be  sent  to  market, 
and  section  2569,  re(iairing,  on  a  sale  of  an  anntial 
crop,  the  submission  of  vouchers  showing  the 
quantity,  price,  name  of  purchaser,  and  time  of 
sale,  an  aaministrator  has  no  authority  to  ship  cot- 
ton belonging  to  his  decedent's  estate  to  a  foreign 
market,  and,  if  he  does  so,  the  loss  resulting  Is  a 
detMMtavU. 

2.  It  is  no  ezouse  tor  sending  such  property  to 
a  foreign  market  that  It  was  done  to  avoid  seizure 
by  the  government. 

8.  Under  Code  Oa.  i  2546,  requiring  contraeto 
of  labor  for  the  benefit  of  the  estate  to  be  approved 
by  the  ordinary,  the  administrator  is  oharaeable 
with  losses  resulting  to  the  estate,  where  ne  em- 
ploys laborers  and  oarries  on  decedent's  farm 
witnont  such  approvaL 

4.  In  an  action  by  an  admiaistrator  da  ZHmito 
non  against  the  sureties  In  the  bond  of  \i!iA  prede- 
cessor for  a  devcutcmU,  It  Is  no  defense  that  plain- 
tiff was  also  administrator  of  a  deceased  co-surety 
in  the  bond  sued  on,  and  distributed  the  estate  ot 
tbe  deceased  co-surety  with  foil  knowledge  of  Us 
liability  on  said  bond. 

Error  from  superior  ooart,  Greene  county; 
Jbnkins,  Jndge. 

BUlupa  (6  McDanUl,  D.  B.  Sai^ford,  O. 
Heard,  Foster  di  BuUer,  and  W.  H.  Branoh, 
for  plaintlflfl  in  error.  H.  T.  &  H.  &.  Lewis, 
tat  defendant  in  error. 

SIMUO^r^,  J.  James  L.  Brown,  adminis- 
trator de  bonis  nan,  etc.  of  Dawson,  brougU 
bis  action  against  Thomas  N.  Poullain,  as 
surety  on  the  administrator's  bond  of  Sea- 
)Kook«  and  also  brought  amritber  action  against 
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Poullain  and  Ann  C.  Davis,  administratrix 
of  lier  tiusband,  as  sureties  on  another  ad- 
ministrator's bond  of  Seabrook.  Both  cases, 
involving  the  same  issues,  were  consolidated 
in  the  court  below.  The  plaintilT  recovered, 
and  the  defendants  made  a  motion  for  a  new 
trial  on  the  several  grounds  set  out  therein, 
which  motion  was  overruled,  and  they  ex- 
cepted. 

The  main  ground  relied  on  by  counsel  for 
'the  plaintiffs  in  error  for  reversal  of  the  court 
below  was  alleged  error  in  the  following 
charge  of  the  court  to  the  Jury,  and  the  exclu- 
sion  of  certain  evidence  hereinafter  detailed: 
"The  court  charges  you  that  an  administra- 
tor has,  by  law,  no  authority  to  ship  or  re- 
move beyond  the  limits  of  this  state  proper- 
ty in  his  hands  belonging  to  the  estate  of 
his  testator  or  intestate,  as  the  case  may  be, 
and  such  act,  if  committed,  would  be  illegal; 
and  if.  in  consequence  of  such  act,  the  prop- 
erty of  the  estate  is  damaged,  it  would 
amount  to  a  devastavit,  for  which  the  ad- 
ministrator and  his  sureties  would  be  liable 
on  their  bond  to  the  extent  of  the  damage 
sustained  by  the  estate.  This  the  court 
charges  you  to  be  the  law  applicable  to  all  ad- 
ministrators in  the  management  of  estates." 

It  appears  from  the  record  in  this  case  that 
Seabrook,  the  administrator,  in  the  year  1867 
or  1868  undertook  to  ship  a  certain  number 
of  bales  of  cotton  belonging  to  the  estate  of 
his  intestate  from  Albany,  Ga.,  to  Liver- 
pool; that  after  the  cotton  had  been  placed 
on  board  the  steamer  at  Albany,  and  the 
steamer  liad  started  down  the  river  to  Apa- 
lachicoia,  it  ran  upon  a  snag  and  sank,  and 
the  cotton  was  lost.  Seabrook,  in  his  re- 
turns to  the  court  of  ordinary  of  Dougherty 
couuty,  attached  to  the  returns  an  explana- 
tion, and  gave  bis  reasons  for  shipping  the 
cotton  to  Liverpool.  These  reasons,  in  sub- 
stance, were  that  he  thought  it  was  for  the 
best  interest  of  the  estate  to  make  the  ship- 
ment, because  he  could  obtain  a  much  better 
price  in  Liverpool  than  in  the  markets  of 
Georgia,  and  that  he  was  fearful  that  the 
cotton  would  be  seized  by  the  treasury  agents 
of  the  general  government  On  the  trial  of 
the  present  case  in  the  court  below.  Col. 
Blllups  was  ofCered  by  the  defendant  as  a 
witness  to  prove  that  be  had  attempted,  about 
the  same  time,  to  ship  cotton  to  Liverpool, 
where  it  was  worth  51  cents  per  pound,  and 
that  he  was  led  to  do  so  by  reason  of  danger 
of  seizure  by  the  United  States  government, 
and  tlie  prospect  of  better  prices;  that  fre- 
quent seizures  were  made  all  through  Geor- 
gia by  persons  claiming  to  be  agents  of  the 
government,  resulting  in  loss  to  those  whose 
cotton  was  seized.  This  evidence  was  ex- 
cluded by  the  judge,  and  this  ruling  is  also 
complained  of.  Upon  this  state  of  fiicts  Ibe 
above  charge  was  given. 

1.  We  do  not  think  this  charge  was  erro- 
neous. We  think  it  was  a  correct  exposition 
of  the  law  of  this  state  concerning  the  duties 
and  liabilities  of  executors  and  administra- 
tors.   They  are  quasi  officers  of  the  courts  of 


ordinary.  Their  duties  in  regard  to  the  sale 
of  the  property  belonging  to  the  estates  of 
their  decedents  are  well  defined.  In  all  cises 
of  sales  by  them,  except  of  annual  crops 
and  wild  land,  the  mode  and  the  means  of 
fixing  the  time  and  place  of  m&e  are  pre- 
scribed by  law.  If  the  law  is  followed  by 
them  in  this  respect,  and  the  sale  conducted 
fairly,  they  are  not  liable,  whether  the  prop- 
erty brings  much  or  little.  "Under  the  com- 
mon law,  the  absolute  control  of  the  personal 
property  of  the  decedent  was  vested  in  the 
executor  or  administrator,  and  he  had  the 
legal  power  to  dispose  of  any  or  all  of  such 
property  at  discretion.  He  could  sell  the  per- 
sonal property  either  at  private  or  public  sale. 
If  he  sold  at  private  sale,  he  was  chargeable 
with  the  full  value  of  the  property  rather  than 
the  price  obtained."  Schouler,  Ex'rs,  §§  839 
-341.  Our  statute  has  changed  the  common 
law,  and  requires  the  executor  or  adminis- 
trator to  apply  to  the  ordinary  for  leave  to 
sell,  which  application,  in  the  case  of  person- 
al proi>erty,  shall  be  made  at  least  10  days 
before  the  order  is  granted,  and  that  adver- 
tisement be  made  of  the  day  and  timeof  sale. 
Tlie  intention  of  the  law  of  this  state  seems 
to  be  that  all  sales  of  the  property  of  dece- 
dents shall  be  public,  after  full  notice  to  all 
parties  interested  therein.  Annual  crops, 
however,  are  exempted  from  these  rules,  and 
executors  and  administrators  are  allowed  to 
send  them  oS  to  market  Code,  §  2555.  It 
is  insisted  by  counsel  for  the  plaintiffs  in  er- 
ror that  this  cotton  which  was  lost  by  the 
sinking  of  the  steamer  was  part  of  an  annu- 
al crop;  that  under  this  exception  to  the  gen- 
eral rule,  Seabrook,  the  administrator,  had 
authority  to  send  it  off  to  market  and  that 
Liverpool  being  a  cotton  market  be  had  au- 
thority to  send  it  thither;  that  as  long  as  the 
Code  does  not  say  what  market,  it  is  in  the 
discretion  of  the  administrator  to  send  it  to 
any  market  to  which  in  his  opinion  it  is  tor 
the  best  interest  of  the  estate  to  send  it. 

We  cannot  agree  with  counsel  for  the 
plaintiffs  in  error  in  this  view  of  the  law. 
We  think  that  the  market  meant  in  this  sec- 
tion of  the  Code  is  a  domestic  market, — a 
market  within  the  jurisdiction  of  the  courts 
of  this  stete.  The  intention  of  the  law  is  to 
control  executors  and  administraters  in  the 
administration  of  the  asseto  of  the  estate. 
The  law  did  not  mean,  in  our  opinion,  by  this 
exception  to  allow  administrators,  at  their 
discretion,  to  send  annual  crops  to  any  mar- 
kets but  those  in  the  jurisdiction  of  the  state. 
It  could  not  mean  tp  allow  them,  at  their  dis- 
cretion, to  send  crops  beyond  the  jurisdiction 
of  the  state.  If  an  administrator  could  send 
to  Liverpool  at  his  discretion,  there  is  no  rea- 
son why  he  should  not  send  it  to  Italy,  Rus- 
sia, or  China.  The  law  requires  him  to  make 
annual  returns  to  the  court  of  ordinary,  and. 
if  he  should  sell  annual  crops,  lie  is  required, 
when  his  return  is  made,  to  submit  vouobera 
to  the  ordinary,  showing  the  quantity  of  cot- 
ton, the  price  at  which  it  was  sold,  tJie  name 
of  the  purcliaser,  and  the  time  of  sale.    Code, 
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ft  2569.  The  sale  of  the  annnal  cropib  being 
a  private  aale,  this  provision  was  doubtless 
made  to  compel  the  administrator  to  make  a 
fall  showing  in  regard  to  such  sale,  in  order 
that  persons  interested  in  the  estate  might, 
for  themselves,  examine  into  the  sale.  If 
the  law  is  complied  with,  full  data  are  given 
to  all  persons  interested,  whereby  they  can 
make  this  examination.  By  such  examina- 
tion they  can  ascertain  the  quantity  of  the 
cotton,  the  price,  the  purchaser,  and  the  time 
when  sold.  This  requirement  is  a  strong  cir- 
cumstance going  to  show  that  the  law  in- 
tended the  marliet  to  be  a  domestic  one.  If 
it  were  a  foreign  market,  this  section  of  the 
Code  could  scarcely  be  complied  with  by  the 
administrator,  and  it  would  in  most  cases  be 
impossible  for  persons  interested  in  tlie  estate 
to  liave  an  opportunity  of  making  the  exam- 
ination which  this  section  evidently  intends 
to  give  them.  They  could  not,  without  great 
ex))euse,  visit  foreign  countries  to  make  this 
examination.  We  therefore  think  that  the 
law  and  the  public  policy  of  the  state  forbid 
executors  and  administrators  from  removing 
the  assets  o(  the  estate  from  the  jurisdiction 
of  the  state.  If,  therefore,  an  executor  or 
administrator  sends  the  assets  of  the  estate 
beyond  the  jurisdiction  of  the  state,  it  is  an 
illegal  act,  and  a  decastaeit  per  te,  and  no 
evidence  of  good  faitli  or  good  intentions 
should  be  received  In  order  to  relieve  the  ad- 
ministrator from  his  Illegal  act  Kor  would 
the  fact  that  the  administrator  was  shipping 
the  cotton  in  order  to  prevent  its  being  seized 
by  tlie  treasury  agents  of  the  government  re- 
lieve him.  The  presumption  is  that  cotton 
seized  by  the  agents  of  the  government  is 
legally  seized.  If  illegally  seized,  the  admin- 
istrator would  have  his  remedy.  No  court 
could  countenance  such  an  excuse  as  this. 
No  court  could  bold  that  any  person  would 
be  justifled  in  running  property  away  to 
avoid  seizure  by  the  government. 

If  these  views  are  sound,  of  coarse  the 
court  did  not  err  in  refusing  to  give  the  con- 
trary principle  in  charge,  as  complained  of 
in  the  ninth  ground  of  the  motion  for  a  new 
trial,  nor  in  ruling  out  the  evidence  of  Bil- 
lups,  as  complained  of  in  the  twelfth  ground, 
or  the  evidence  of  Yason  to  the  same  eftect, 
as  complained  of  in  the  seventh  ground;  nor 
did  the  court  err  in  his  ruling  upon  the  evi- 
dence of  Yason,  as  complained  of  in  the 
elgljih  ground.  Taken  in  connection  with 
the  evidence  already  adduced  on  the  trial,  it 
was  not  such  newly-discovered  evidence  as 
would  authorize  the  grant  of  a  new  trial,  as 
required  by  the  act  of  1885.  Acts  1885, 
p.  94. 

2.  The  court  did  not  err  in  refusing  to 
give  in  chaige  the  request  set  out  in  the 
tenth  ground  of  the  motion.  It  appears  that 
Seabrook,  the  administrator,  hired  laborers 
and  carried  on  the  farm  of  Dawson  in  the 
year  of  1866  without  the  approval  of  the 
court  of  ordinary,  and  the  court  refused  to 
charge  that  the  amount  lost  by  Seabrook  for 
that  year  in  carrying  oa  the  farm  should  be 


allowed  him  by  the  Jury.  Sach  contracts  by 
the  administrator  can  only  be  charged  up  and 
bind  the  estate  when  the  same  are  made  with 
the  approval  of  the  ordinary  of  the  county. 
Of  course,  if  he  bad  no  such  approval,  and 
loss  was  sustained,  it  would  not  fall  upon  the 
estate,  and  the  court  was  right  in  refusing 
to  give  the  request  in  charge.  Code,  §  2546; 
Johnson  v.  Parnell,  60  Ga.  661. 

3.  The  next  point  relied  on  by  counsel  for 
the  platintlfl  in  error  was  that  the  court  erred 
in  striking  the  fourth  plea.  That  plea,  in 
substance,  averred  that  Brown,  the  defend* 
ant  in  error,  was  the  administrator  of  one 
Strain,  as  well  as  administrator  of  Dawson; 
that  Strain  was  a  co-surety  with  these  plain- 
tiffs in  error;  that  Strain  having  died,  and 
Brown  having  administered  on  his  estate, 
distributing  the  assets  of  that  estate  to  the 
heirs  and  creditors  of  Strain,  with  a  full 
knowledge  of  Strain's  liability  as  a  co-surety 
upon  the  administrator's  bond  of  Seabrook, 
be  being  a  plaintiff  in  the  suit  on  his  bond  as 
administrator  of  Dawson,  these  plaintiffs  in 
error  were  thereby  released  to  the  extent  of 
the  value  of  the  assets  of  Strain's  estate  paid 
out  by  him.  We  think  thecourt  did  not  err  in 
striking  this  plea.  Brown,  as  administrator 
of  Strain,  was  in  law  a  different  person  from 
Biown,a8administratorof Dawson.  Whenhe 
distributed  the  assets  of  Strain,  he  did  not  do 
so  in  the  character  or  capacity  of  administrator 
of  Dawson,  but  as  administrator  of  Strain. 
In  making  this  distribution  of  Strain's  assets, 
he  was  not  acting  as  administrator  of  Daw> 
son ;  it  was  not  any  act  of  his  as  a  repre- 
sentative of  Dawson's  estate,  and  consequent- 
ly not  that  of  a  creditor  of  these  parties  as 
debtors  of  that  estate.  It  was  Just  the  same 
in  law  as  if  A.  bad  been  the  administrator  of 
Strain,  and  B.  the  administrator  of  Dawson. 
A.'s  act  in  distributing  the  assets  of  Strain 
could  not  in  any  way  affect  the  sureties  on 
Seabrook's  bond,  made  for  the  benefit  of  Daw- 
son's estate,  although  Strain  may  have  been 
a  co-surety  on  that  bond.  It  was  no  part  of 
the  duty  of  B.  to  look  after  the  protection  of 
the  sureties  upon  Seabrook's  bond,  but  that 
duty  devolved  upon  themselves. 

4.  The  evidence  was  sufiScient  to  authorize 
the  verdict  of  the  jury. 

5.  Having  afilrmcMl  the  judgment  com- 
plained .of  in  the  original  bill  of  exceptions, 
the  cross-bill  of  exceptions  to  dismissed. 
Judgment  affirmed. 


(82  G«.  676) 

Yjeboebt  »t  al.  e.  Savaknah,  F.  A  W. 
Bt.  Co. 

SAYAinrAB,  F.  &  W.  Bt.'Co.  v.  Ybrdebt 
etal. 

(.Supreme  Court  of  Oeorgia.    Sept.  ].<,  1B8B.) 

AnvKBsi  FossissiON — iKSiksiTT— BvTOBiroa— br- 
iTBUonoNS— Nrw  TauL. 

1.  Upon sdmittedornndisDnted  facta,  the oonrt 
may  dedde  the  anaction  of  title  by  nreacrlptlon  •■ 
matter  of  law,  mtbont  submitting  the  same  to  the 
jury. 

9.  Wholly  withdrswlng  from  the  jury,  by  the 
general  charge,  certain  dnensea  net  up  and  nlied 
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npoii  by  the  dafendant  ta  «9«otment,  Is  equivalent 
to  withdrawlnar  all  evidence  relating  to  ttaete  de- 
fenses, and  this  cures  any  error  oommitted  in  adr 
mitting  such  evidenoe. 

8.  While  realty,  of  wMch  a  debtor  has  bad  ad- 
yerae  and  oontiniions  possession  under  written 
color  of  title,  is  in  the  h^nds  of  a  receiver,  ap^ 
pointed  by  a  court  of  equity  at  the  instanoe  of 
creditors,  the  statute  of  prescription  continues  to 
run  in  favor  (ft  such  debtor's  title  against  stran- 

§ers  to  the  pending  litigation.  The  posaeaaion  of 
le  receiver  may  be  tacked  to  that  of  the  debtor, 
and  to  that  of  tne  purchaser  of  the  premises  at  a 
sale  made  under  a  aecree  in  the  cause,  to  make  out 
the  f uUperiod  of  the  prescriptive  term. 

4.  Tnough  no  prescription  worics  against  the 
rights  of  an  insane  person  so  long  as  the  insanity 
continues,  yet  dilterent  lucid  intervals,  amounting 
in  the  aggregate  to  as  much  as  seven  years,  may 
be  put  together,  and  tlie  effect  will  be  to  bar  the 
right  of  action. 

5.  The  certificate  of  the  ordinary  to  an  exem- 
plification of  the  proceedings  on  a  commission  of 
lunaey  showing  tnat  the  papers  ezemplifled  are 
of  file  in  his  office,  the  exemplification  is  not  inad- 
missible because  it  does  not  otherwise  appear  that 
the  papers  were  filed.  Or  because  they  were  not 
recorded,  or  because  no  judgment  was  entered  on 
the  verdict  wliioh  found  that  the  person  proceeded 
against  was  not  a  lunatic.  Though  there  might 
have  been  other  possible  objections  on  which  the 
exempliflcatioA  should  have  been  excluded,  the 
•penned  objections  were  not  well  taken. 

6.  Where  the  court  gives  in  charge  a  written 
request,  superadding  observations,  a  general  ex- 
ception to  the  matter  superadded  will  not  avail  if 
any  part  of  it  be  legal.  Where  part  is  legal  and 
part  Illegal,  the  exception  most  distingtrish. 

7.  Newly-disoovered  evidence,  if  cumulative 
or  immaterial,  or  if  due  diligence  be  lacking,  will 
not  justify  the  grant  of  a  new  trial-. 

8.  There  is  enough  evidenoe  in  favor  of  the 
vardiet  to  uphold  it,  the  presiding  judge  below  be- 
ing satisfied. 

(SyUabug  by  the  Court) 

Error  from  superior  conrt,  Obatham  coun- 
ty; Adams,  Judge. 

R.  B.  I'rippe  and  /.  A.  Cronk.  for  Verdery 
ft  al.  ChUolm  A  Bnoin,  W.  R.  Leakin, 
and  a.  T;  Kinguherry,  tor  Savannah,  F.  & 
W.  By.  Co. 

BiJSOKLET,  G.  J.  1.  Upon  the  admitted 
Aicts  in  the  case,  the  presiding  judge  decided 
as  matter  of  law  that  the  plaintifT,  as  to  her 
own  individual  riglit  to  half  of  the  premises 
in  dispute,  was  barred  by  the  statute  of  pre- 
scription. We  see  not  the  slightest  indica- 
tion in  the  record  that  this  ruling  was  erro- 
neous. Nor  do  we  entertain  any  doubt  tliat 
where  the  facts  are  admitted  or  undisputed, 
the  judge  may  decline  to  submit  them  to  the 
jury,  and  may  decide  directly  the  question  of 
law  arising  upon  them.  Of  course,  had  any 
of  the  material  facts  involved  in  this  branch 
of  the  case  been  in  dispute,  the  jury  should 
have  dealt  with  them,  under  proper  instruc- 
tion from  the  court  as  to  the  law. 

2.  According  to  tlie  charge  of  the  court, 
and  to  the  statements  contained  in  the  order 
overruling  the  motion  for  a  new  trial,  the 
right  of  the  plaintiff  to  recover  as  the  admin- 
istratrix of  her  deceased  brother,  George  H. 
Conn,  was  made  to  turn  wholly  upon  the  de- 
fense of  presoiiption,  as  to  the  one  undivided 
half  of  the  premises  which  he  took  under  his 
father's  will.  Inasmuch  as  all  other  defenses 
were  expressly  withdrawn  from  the  Jury,  the 


evidence  as  to  them,  whether  'rightly  or 
wrongly  admitted,  became  immaterial;  in- 
deed,  withdrawing  the  defenses  tfaemselvea 
umonnted  virtually  to  withdrawing  all  the 
evidence  which  bad  been  submitted  in  sup- 
port of  them. 

S.  George  H.  Conn  attained  his  majority  in 
1869,  and  died  in  1886.  This  action  was 
brought  by  his  administratrix  in  1887.  The 
adverse  possession  nnder  written  color  of 
title  in  the  defendant  corporation,  and  those 
nnder  whom  it  claimed,  had  been  continuous 
and  uninterrupted  from  the  year  1866,  con- 
sequently for  more  than  16  years  during  the 
life-time  of  the  plaintiff's  intestate  after  his 
minority  ceased.  During  the  first  part  of  the 
period  the  possession  was  held  by  the  Atlan- 
tic &  Oulf  Railroad  Company.  Then  came 
an  interval  of  some  two  years,  in  which  the 
property  was  in  the  hands  of  a  receiver  ap- 
I>ointed  by  the  United  States  circuit  court 
upon  a  bill  filed  against  the  company  by  it« 
creditors,  to  subject  the  same  to  the  payment 
of  its  debts.  The  i-esidue  of  the  term  of  pos- 
session wits  by  the  defendant  in  this  action, 
under  a  sale  and  conveyance  made  in  pursu- 
ance of  the  decree  rendered  by  said  court  up- 
on the  bill  just  mentioned.  Had  Conn  been 
under  nodisability,  by  reason  of  unsoundness 
of  mind,  his  rights  would  have  been  barred 
irrespective  of  the  holding  by  the  receiver; 
for  adverse  possession  of  lands,  under  writ- 
ten evidence  of  title  for  sevien  years,  gives 
title  by  prescription.  Code,  §  2683.  The 
possession,  however,  must  be  public,  contin- 
uous, exclusive,  uninterrupted,  and  peace- 
able, and  be  accompanied  by  a  dalm  of  right. 
Id.  §  2679.  An  inchoate  prescriptive  title 
may  be  transferred  by  the  possessor  to  a  suc- 
cessor, so  that  the  successive  possessions  may 
be  tacked  to  make  out  the  prescription.  Id. 
§  2689.  The  alleged  disability  of  Conn,  bad 
it  in  fact  existed  and  been  continuous,  would 
have  hindered  the  statute  of  prescription 
(Code,  g  2686)  from  running  against  him  at 
all;  but  as  it  was  intermittent,  the  question 
arose  in  the  case  whether  the  time,  or  any  of 
it,  during  which  the  property  was  In  the 
hands  of  a  receiver,  could  be  counted  as  a 
part  of  the  prescriptive  period.  The  court 
thought  it  could  be  counted,  and  so  instruct- 
ed the  jury.  Upon  principle,  we  consider 
this  correct,  and  all  the  authority  we  can  find 
on  the  subject  tends  to  support  it  It  may 
safely  be  afUrmed  that  the  property  of  a  debt- 
or in  the  hands  of  a  receiver  for  the  purpose 
of  being  appropriated  for  the  mutual  benefit 
of  the  debtor  and  his  creditors,  is  held  by  tbe 
receiver  as  a  successor  of  the  debtor,  if  not 
as  a  qwui  agent  for  him.  As  against 
strangers  to  the  suit,  such  holding  is  no 
breach  of  continuity.  The  statute  of  limita- 
tions (or  of  prescription)  in  favor  of  the 
debtor's  inchoate  prescriptive  title  is  not  sus- 
pended, but  continues  to  run  pending  the  r» 
ceiver's  possession.  Kerr,  Bee.  160,  161; 
Beach,  Bee.  §§  1,  219.  220;  High,  Bee.  g§ 
135,  184,  556.  There  is  nothing  in  our  stat. 
utes  indicative  of  a  purpose  by  the  legislaturl 
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to  8top  the  running  of  prescription  becanse  a 
court  has  possession  bj  its  receiTer;  and  cer- 
tainly there  Is  no  necessity  for  treating  tiie 
period  of  such  possession  as  an  implied  ex- 
ception, for  a  stranger  who  claims  the  prop- 
erty is  not  without  a  remedy.  On  the  con- 
trary, he  has  two  remedies,  one  of  which  is 
discietionary  with  the  court  whose  receiver 
has  possession:  the  other  is  matter  of  right 
in  all  cases.  By  petition  pro  tntereau  sua, 
the  claimant  to  the  property  held  by  a  re- 
ceiver is  entitled  always  to  a  bearing,  should 
the  court  in  its  discretion  think  proper  to 
deny  blm  leave  to  bring  a  separate  action  in 
hbownbehalf.  28tory,Eq.Jar.833a;  SDan- 
iell.  Cb.  Pr.  «1744:  Beach,  Bee.  §  654;  High. 
Bee.  §  189.  The  reluctance  of  courts  to  in- 
graft exceptions  upon  statutes  of  limitations 
is  everywhere  apparent.  A  comprehensive 
view  of  it  may  be  had  by  consulting  Tyler  on 
Ejectment,  928-933.  And  in  Jones  v.  Biv- 
ins.  56  Oa.  538,  it  was  ruled  that  the  excep- 
tions specified  in  the  Code,  by  whicb  a  pre- 
scriptive title  will  ibe  defeated,  are  exhaust- 
ive, and  will  not  be  enlarged  by  construe* 
tion. 

4.  No  prescription  works  against  the  rights 
of  an  insane  person  so  long  as  the  insanity 
continuee;  but  he  has  a  like  number  of  yeai-s 
after  the  disability  is  removed  to  assert  his 
claim  against  the  person  prescribing.  Code, 
§  2686.  A  prescription  commenced  ceases 
against  a  person  under  disability,  pending 
the  disability,  but,  on  its  removal,  the  prior 
possession  may  be  tacked  or  added  to  the  sub- 
sequent possession  to  make  out  the  prescrip- 
tion. Id.  §  2687.  In  view  of  these  two 
rules,  the  court  instructed  the  jury  that  if 
adverse  possession,  with  all  the  characteris- 
tics required  by  the  statute,  existed  after 
George  H.  Conn  became  of  age.  during  peri- 
ods whicb  added  together  make  more  than 
seven  years  while  be  was  of  sufBciently  sound 
mind  to  understand  his  rights,  if  they  bad 
been  explained  to  him,  the  jury  would  And 
against  his  administratrix.  W'b  think  this 
correct,  taking  it  in  the  light  of  the  evidence 
contained  in  the  record.  There  is  no  rea- 
sonable prolwbility  that  Conn  was  insane  at 
all  until  1878.  and  in  so  far  as  the  evidence 
renders  definite  the  intervals  of  sanity,  com- 
pared with  those  of  insanity,  the  former 
would  seem  to  be  about  three-fourths,  and 
the  latter-  one-fonrtb.  of  each  month.  It  is 
true  that  these  definite  terms  apply  directly 


to  certain  years,  (1879,  and  two  or  three  years 
thereafter,)  but  the  witness  who  testifies  was 
a  physician  who  treated  him,  and  who  gave 
it  as  his  professional  opinion  that  similar  in- 
tervals had  been  realized  by  bis  patient  for 
several  years  previously. 

5.  In  1888  proceedings  were  had  under  sec- 
tion 1855  of  the  Code,  on  a  commission  of 
lunacy  sued  out  In  Douglas  county,  the  object 
of  whicb  was  to  have  0>nn  committed  to  the 
lunatic  asylum.  The  finding  of  the  jury  on 
this  cornmisaion  was  in  Conn's  favor,  and 
that  be  was  not  a  Innatie.  An  exemplified 
copy  of  these  proceedings  was  admitted  in 
evidence  by  the  court  at  the  instance  of  the 
defendant  over  objection  by  the  plaintiff. 
Several  objections  are  mentioned  in  the  mo- 
tion for  a  new  trial,  but  the  only  ones  verified 
as  having  been  presented  are  that  the  papers 
bad  never  t>een  filed  or  recorded,  and  that  no 
judgment  had  been  entered  thereon.  The 
certificate  of  the  ordinary  verifying  the  ex- 
emplification shows  that  the  papers  were  on 
file  in  his  office,  and  there  is  no  law  requiring 
them  to  be  recorded,  or  providing  for  or  au- 
thorizing any  judgment  to  be  entered  upon 
the  verdict  of  the  jury,  inasmuch  as  the  ver- 
dict found  that  the  party  was  not  a  lunatic. 
The  evidence  might  have  been  objeotionalda 
for  other  reasons,  but  we  think  it  was  not 
amenable  to  the  objections  above  specified. 

6.  The  fifth  ground  of  the  motion  for  a  new 
trial,  which  complains  that  the  court  super- 
added certain  observations  after  giving  in 
charge  the  request  made  by  the  plaintlfF.  must 
fail,  because  some  of  the  supcoadded  matter 
is  undoubtedly  legal.  The  rule  Is  that  unless 
the  whole  of  the  charge  excepted  to  is  illegal, 
the  exception  must  specifically  point  out  tba 
illegal  part. 

7.  The  alleged  newly-discovered  evidenoa 
is  so  obviously  insufficient  to  require  or  au- 
thorize a  new  trial  that  we  need  not  discuss  it. 

8.  On  the  general  question  of  the  verdict 
being  warranted  by  the  evidence,  there  might 
well  be  two  opinions.  Had  the  court  below 
granted  a  new  trial,  we  should  not  have  di» 
turbed  its  judgment.  A  careful  reading  of 
the  evidence  satisfies  us  that  we  should,  in 
like  manner,  defer  to  the  decision  refusing  a 
new  trial.  There  is  enough  evidence  in  tevor 
of  the  verdict  to  uphold  it.  The  judgment 
in  the  main  case  being  affirmed,  the  cross-bill 
of  exceptions  ia  dismissed.  Judgment  af- 
firmed. 


End  op  Volume  9. 
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